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Document Volume Page No.

Complaint for Medical Malpractice, filed on June 30, 2017 I APP1-0029-0035
Court Minutes, dated July 23, 2020 I APP2-0441-0443
Court Minutes regarding Third-Party Defendant Nevada II APP2-0260-0261

Hospitalist Group, LLP’s Motion for Judgment on the
Pleadings and Joinder, dated May 11, 2020

Defendants Frank J. Delee, M.D., and Frank J. Delee, 1 APP1-0043-0048
M.D., P.C.’s Answer to plaintiff’s Complaint. Filed on
July 31, 2017

Defendant Frank J. Delee, M.D. and Frank J. Delee, M.D., III APP3-0563-0566
P.C.’s Errata to Joinder to Plaintiff’s (1) Motion for

Reconsideration, and (2) Motion for Leave of Court to

Amend Complaint, filed on October 23, 2020

Defendant Frank J. Delee, M.D. and Frank J. Delee, M.D., I APP3-0514-0562
P.C.’s Joinder to Plaintiff’s (1) Motion for Reconsideration,

and (2) Motion for Leave of Court to Amend Complaint,

filed on October 22, 2020

Defendant Sunrise Hospital and Medical Center’s Answer I APP1-0036-0042
to Plaintiff’s Complaint, filed on July 20, 2017

Defendant Sunrise Hospital and Medical Center’s Limited I APP3-0567-0578
Opposition to Plaintiff’s “Motion for Leave of Court to
Amend Complaint, filed on October 26, 2020

Defendant Sunrise Hospital and Medical Center, LLC’s I APP1-0119-0146
Motion for Leave to File Third Party Complaint on Order
Shortening Time, filed on May 1, 2019

Defendant Sunrise Hospital’s Opposition to Plaintiff’s I APP2-0387-0403
“Motion for Leave of Court to Amend Complaint,”
filed on June 15, 2020

Defendant Sunrise Hospital and Medical Center’s I APP3-0498-0513

Opposition to Plaintiff’s Motion for Reconsideration,
filed on October 22, 2020
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Document Volume Page No.

Defendant Sunrise Hospital’s Renewed Motion for I APP2-0262-0278
Partial Summary Judgment to Dismiss Any Claim of

“Ostensible Agency” for Ali Kia, M.D., filed on May 20,

2020

Defendant Sunrise Hospital’s Reply in Support of its I APP2-0365-0386
Renewed Motion for Partial Summary Judgment to

Dismiss Any Claim of “Ostensible Agency” for Ali Kia,

M.D., and Opposition to Plaintiff’s Countermotion to

Strike Sunrise’s Renewed Motion, for Attorney’s Fees,

and Sanctions, filed on June 15, 2020

Notice of Entry of Order Denying Plaintiff’s “Motion for I APP3-0611-0622
Reconsideration” Regarding Denial of Additional Claims

of “Ostensible Agency” and “Corporate Negligence/Negligent

Supervision,” filed on December 8, 2020

Notice of Entry of Order From March 12, 2019 Hearing, I APP1-0179-0183
filed on March 6, 2020

Notice of Entry of Order Granting in Part and Denying in I APP3-06230631
Part Plaintiff’s Motion for Leave to Amend Complaint,
filed on December 15, 2020

Notice of Entry of Order Granting Sunrise Hospital and I APP1-0147-0150
Medical Center, LLC’s Motion to File Third Party

Complaint for Contribution and Indemnity (Ali Kia,

M.D.), filed on June 14, 2019

Notice of Entry of Order Regarding Third-Party Defendant I APP2-0353-0364
Nevada Hospitalist Group, LLP’s Motion for Judgment on

the Pleadings andThird-Party Defendant Ali Kia, M.D.’s

Joinder thereto, filed on June 3, 2020

Notice of Entry of Stipulation and Order to Extend the I APP2-0252-0259
Discovery Deadlines and Trial Date (Fifth Request),

filed on April 23, 2020

/111

11177
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Document Volume Page No.

Notice of Entry of Three (3) Part Order: (1) Granting I APP2-0444-0464
Partial Summary Judgment Dismissing Ostensible Agency;

(2) Denying Sanctions; and (3) Denying Plaintiff’s Motion

to Amend Complaint in Part With Prejudice, and in Part

Without Prejudice, filed on September 28, 2020

Plaintiff’s Motion for Leave of Court to Amend Complaint, I APP2-0335-0352
filed June 3, 2020

Plaintiff’s Motion for Leave of Court to Amend Complaint, I APP2-0475-0497
filed on October 16, 2020

Plaintiff’s Motion for Reconsideration, filed on October 1I APP2-0465-0474
12,2020

Plaintiff’s Opposition to Motion for Partial Summary I APP1-0097-0111

Judgment to Dismiss Any Claim of “Ostensible Agency”
for Dr. Kia or Dr. Delee, filed on January 31, 2019

Plaintiff’s Opposition to Defendant Sunrise Hospital’s I APP2-0279-0334
Renewed Motion for Partial Summary Judgment to

Dismiss Any Claim of “Ostensible Agency” for Ali Kia,

M.D.; and Countermotion to Strike Sunrise’s Renewed

Motion, for Attorney’s Fees, and Sanctions, filed June 3,
2020

Plaintiff’s Reply in Support of Countermotion to Strike I APP2-0411-0440
Sunrise’s Renewed motion, for Attorney’s Fees, and

Sanctions, filed on June 30, 2020

Plaintiff’s Reply in Support of Motion for Leave of I APP2-0404-0410
Court to Amend Complaint, filed on June 30, 2020

Plaintiff’s Reply in Support of Motion for Reconsideration I APP3-0579-0610
and Reply in Support of Motion for Leave of Court to

Amend Complaint, November 11, 2020

Register of Actions- Events and Hearings I APP1-0001-0028

11177
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Document Volume Page No.

Reply in Support of Sunrise Hospital and Medical Center, I APPI1-0112-0118
LLC’s Motion for Partial Summary Judgment to Dismiss

Any Claim of “Ostensible Agency” for Dr. Kia or Dr.

Delee, filed on February 12, 2019

Sunrise Hospital and Medical Center, LLC’s Motion for I APP1-0049-0096
Partial Summary Judgment to Dismiss Any Claim of

“Ostensible Agency” for Dr. Kia or Dr. Delee, filed on

January 15, 2019

Sunrise Hospital and Medical Center, LLC’s Third Party I APP1-0151-0156
Complaint for Contribution and Indemnity (Ali Kia,
M.D.), filed on June 14, 2019

Third Party Defendant Ali Kia, M.D.’s Answer to Third I APP1-0157-0171
Party Complaint, filed on August 2, 2019

Third Party Defendant Ali Kia, M.D.’s Joinder to Third-Party I APP2-0248-0251
Defendant Nevada Hospitalist Group, LLP’s Motion for

Judgment on the Pleading and Reply in Support of Motion

for Judgment on the Pleadings, filed on April 13, 2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s I APP1-0172-0178
Answer to Sunrise Hospital and Medical Center, LLC’s
Third Party Complaint, filed on December 27, 2019

Third-Party Defendant Nevada Hospitalist Group, LLP’s I APP1-0184-0191
Motion for Judgment on the Pleadings, filed on March 19,

2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s I APP1-0234-0240

Reply in Support of Motion for Judgment on the Pleadings,
filed on April 6, 2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s I APP1-0241-0247
Reply in Support of Motion for Judgment on the Pleadings,

filed on April 10, 2020

/111

11177
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Document Volume Page No.

Third-Party Plaintiff Sunrise Hospital’s Opposition to I APP1-0192-0233
Third-Party Defendant Nevada Hospitalist Group, LLP’s

Motion for Judgment on the Pleadings, filed on March 25,

2020
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CERTIFICATE OF SERVICE BY ELECTRONIC FILING

I hereby certify that [ am an employee of the LAW OFFICE OF DANIEL
MARKS, and that on the 21st  day of January, 2021, I did serve by way of
electronic filing, a true and correct copy of the above and foregoing APPENDIX
TO PETITION FOR WRIT OF MANDAMUS- VOLUME I OF III on the
following:

Erik K. Stryker, Esq.

Wilson, Elser, Moskowitz, Edelman & Dicker LLP

300 South 4" Street, 11™ floor

Las Vegas, Nevada 89101

Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.

Hall Prangle & Schoonveld, LLC

1160 N. Town Center Dr., Ste. 200

Las Vegas, Nevada 89144

Attorneys for Sunrise Hospital and Medical Center LLC

Patricia Daehnke, Esq.

Collinson, Daehnk, Inlow & Greco
2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119
Attorney for Ali Kia, M.D.

Erin Jordan, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorney for Nevada Hospitalist Group, LLP

1177



I further certify that I did deposit in the U.S. Mail in Las Vegas, Nevada,
with first class postage fully prepaid thereon a true and correct copy of the
APPENDIX TO PETITION FOR WRIT OF MANDAMUS- VOLUME I OF
III to the addresses as follows:

The Honorable Cristina Silva
Eighth Judicial District Court
Department [X

200 Lewis Avenue

Las Vegas, Nevada 89155

The Honorable Jasmin Lilly-Spells
Eighth Judicial District Court
Department XXXIII

200 Lewis Avenue

Las Vegas, Nevada 89155

/s/ Jessica Flores

An employee of
LAW OFFICE OF DANIEL MARKS



Case Information

A-17-757722-C | Choloe Green, Plaintifi{s} vs. Frank Delee, M.D., Dafendant(s)

Case Number Court Judicial Officer

A-17-757722-C Department 23 Lilly-Spells, Jasmin

File Date Case Type Case Status

06/30/2017 Malpractice - Open
Medical/Dental

Events and Hearings

06/30/2017 Complaint ¥

Complaint - COMP

Comment
Complaint for Medical Malpractice

07/05/2017 Summons Electronically Issued - Service Pending v

Comment
Summons

07/05/2017 Summons Electronically Issued - Service Pending v

Comment
Summons

07/05/2017 Summons Electronically Issued - Service Pending v

Comment
Summons

O7/05/2017 Inital Appearance Fee Disclosure ¥

APP1-0001



initial Appearance Fee Disclosure - IAFD

Comment
Initial Appearance Fee Disclosure (NRS Chapter 19)

Q7/05/2017 Demand for Jury Trial

Demand for Jury Trdal - DMJT

Comment
Demand for Jury Trial

0732017 Proof of Service v

Froof of Service - PSER

Comment
Proof of Service

arMA312017 Proof of Service v

Proof of Service - PSER

Comment
Proof of Service

Q7H32017 Summons -

Summons - SUMM

Comment
Summons

Q7/13/2017 Summons ¥

Summons - SUMM

Comment
Summons

07/18/2017 Proof of Service v

Proof of Service - PSER

Comment
Proof of Service

Q7/18/2017 Bummons v

Summons - SUMM

Comment
Summons

07/20/2017 Initial Appearance Fee Disclosure ¥

initiat Appearance Fee Disclosure - IAFD

APP1-0002



Comment
Defendant Sunrise Hospital and Medical Center, LLC's Initial
Appearance Fee Disclosure

071202017 Answer to Complaint v

Answer to Complaint - ANSC

Comment
Defendant Sunrise Hospital and Medical Center's Answer to
Plaintiff's Complaint

0772012017 Demand for Jury Trial v

Demand for Jury Trial - DMJT

Comment
Defendant Sunrise Hospital and Medical Center, LLC's Demand for
Jury Trial

07/31/2017 initial Appearance Fee Disclosure v

nitial Appearance Fee Disclosure - IAFD

Comment
Defendants Frank J. DeLee, M.D. and Frank J. DeLee, M.D. PC's
initial Apperance Fee Disclosure

074312017 Answer to Complaint «

Answer - ANS

Comment
Defendants Frank J. DeLee, M.D. and Frank J. DeLee, M.D. PC's
Answer to Plaintiffs Complaint

0713172017 Demand for Jury Tral ~

Demand for Jury Trial - DMJT

Comment
Defendants Frank J. DeLee, M.D. and Frank J. Delee, M.D. PC's
Demand for Jury Trial

07/31/2017 Disclosure Statement v

Disclosure Statement - DSST

Comment
Defendants Frank J. DeLee, M.D. and Frank J. DelLee, M.D. PC's
Disclosure Statement

08/07/2017 Notice of Early Case Conference v

Notice of Early Case Conference - NECC
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Comment
Notice of Early Case Confernence

09/07/2017 Joint Case Conference Report v

Joint Case Conference Report - JCCR

Cormment
Joint Case Conference Report

10/08/2017 Scheduling Order v

Scheduting Order - SCHO

Comment
Scheduling Order

11/15/2017 Order Setting Civil Jury Trial «

Order Setting Civit Jury Trial - OSCJ (CIV)

Comment

Order Setting Medical Malpractice Jury Trial

02/05/2018 Status Check: Medical/Dental Malpractice v

Judicial Officer
Wiese, Jerry A.

Hearing Time
1:00 PM

Cancel Reason
Vacated

02/05/2018 Status Check: MedicaliDental Malpractice v

Judicial Officer
Wiese, Jerry A.

Hearing Time
1:00 PM

Cancel Reason
Vacated - Duplicate Entry

03/06/2018 Order Setting Civil Jury Trial v

Order Setting Civil Jury Trial - OSCJ (CIV)

Comment
Amended Order setting Civil Jury Trial

03/07/2048 Stipulation and Order v
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Stipulation and Order - SAO (CIV)

Comment
Stipulation and Order to Extend the Discovery Deadlines and Trial
Date (First Request)

03/07/2018 Notice of Entry «

Notice of Entry » NEO {CIV)

Comment
Notice of ENtry of Stipulation and Order to Extend the Discovery
Deadline and Trial Date (First Request)

08/04/2018 Deposition Subpoena v

Deposition Subpoena - DSUB (CIV)

Comment
Deposition Subpoena

10/01/2018 Motion for Order »

Motion for Order - MODR (CIV)

Comment
(10/29/18 Withdrawn) Motion for Order to Show Cause and for
Attorney's Fees and Cosis

1041612018 Proof of Service ~

Proof of Service - PSER (CIV)

Comment
Proof of Service

10/24/2018 Stipulation to Extend Discovery v

Stiputation to Extend Discovery - STED (CIV)

Comment
Stipulation and Order to Extend the Discovery Deadlines and Trial
Date

10/25/2018 Notice of Entry of Stipulation and Order v

Notice of Eniry of Stipulation and Order - NTSO (CIV)

Comment
Notice of Entry of Stipulation and Order to Extend the Discovery
Deadline and Trial Date (Second Request)

10/29/2018 Notice -

Notice - NOTG {CIV)
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Comment

Notice Withdrawing Motion for Order to Show Cause and For

Attorney's Fees and Documents

10/30/2018 Calendar Call »
Judicial Officer
Smith, Douglas E.

Hearing Time
8:00 AM

Cancel Reason
Vacated - per Stipulation and Order

11/02/2018 Motion for Order to Show Cause v
Judicial Officer
Bulla, Bonnie

Hearing Time
9:00 AM

Cancel Reason
Vacated

Comment

Motion for Order to Show Cause and for Atiorney's Fees and Costs

11/13/2018 Jury Trial - FIRM «
Judicial Officer
Smith, Douglas E.

Hearing Time
9:30 AM

Cancel Reason
Vacated - per Stipulation and Order

Comment
Med-Mal Jury Trial

014152019 Motion for Partial Summary Judgment v

Motion for Partial Summary Judgment - MPSJ (CIV)

Comment

Sunrise Hospital and Medical Center, LLC's Motion for Partial
Summary Judgment to Dismiss Any Claim of "Ostensible Agency" for

Dr. Kia or Dr. DelLee

01/31/2019 Opposition to Motion ¥

Opposition to Motion - OPPM (CIV)
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Comment
Plaintiff's Opposition to Motion for Partial Summary Judgment to
Dismiss Any Claim of "Ostensible Agency" For Dr. Kia or Dr. Delee

(2/12/2019 Reply to Motion ~

Reply to Motion - REM (CIV)

Comment

Reply in Support of Sunrise Hospital and Medical Center, LLC's
Motion for Partial Summary Judgment to Dismiss Any Claim of
"Ostensible Agency" for Dr. Kia or Dr. DelLee

(2/19/2019 Stipulation and Order v

Stiputation and Crder - SAC (CIV)

Comment
Stipulation and Order to Extend the Discovery Deadlines and Trial
Date (Third Request)

0212112019 Notice of Entry of Stipulation and Order v

Notice of Entry of Stipulation and Order - NTSO (CIV)

Comment
Notice of Entry of Stipulation and Order to Extend the Discovery
Deadline and Trial Date (Third Request)

03/12/2018 Motion for Partial Summary Judgment v

Motion for Partial Summary Judgment

Judicial QOfficer
Smith, Douglas E.

Hearing Time
8:00 AM

Result
Deferred Ruling

Comment

Sunrise Hospital and Medical Center, LLC's Motion for Partial Summary
Judgment to Dismiss any Claim of "Ostensible Agency" for Dr. Kia or Dr.
DelLee

Parties Presenta
Plaintiff

Attorney: Marks, Daniel

Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Najjar, Alia A
Defendant

Attorney: Mayor, Sherman Bennett
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04/09/2018 Calendar Call v
Judicial Officer
Cherry, Michael A.

Hearing Time
9:00 AM

Cancel Reason
Vacated - per Stipulation and Order

04/18/2019 Stipulation and Order to Extend Discovery Deadlines v

Stipulation and Order to Extend Discovery Deadlines - SOED (CIV)

Comment
Stipulation and Order to Extend the Disovery Deadlines and Trial
Date

04/18/2019 Notice of Entry of Stipulation and Order

Notice of Entry of Stipulation and Order - NTSO (CIV)

Comment
Notice of Entry of Stipulation and Order to Extend the Discovery
Deadline and Trial Date (Fourth Request)

044222019 Jury Trial ¥
Judicial Officer
Smith, Douglas E.

Hearing Time
9:30 AM

Cancel Reason
Vacated - per Stipulation and Order

04/29/2019 Case Reassigned to Depariment 8 «

Comment
Judicial Reassignment to Department 9 - Judge Cristina Silva

08/01/2019 Motion for Leave o File =

Motion for Leave to File - MLEV (CIV)

Comment
Defendant Sunrise Hospital Medical Center, LLC's Motion for Leave
to File Third Party Complaint on an Order Shortening Time

05/06/2018 Receipt of Copy v

Receipt of Copy - ROC {CIV}
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Comment

Receipt of Copy of Defendant Sunrise Hospital and Medical Center,
LLC's Motion for Leave to File Third Party Complaint on an Order
Shortening Time

05/13/2019 Motion for Leave v

Motion for Leave

Judicial Officer
Silva, Cristina D.

Hearing Time
3:00 AM

Result
Granted

Comment
Defendant Sunrise Hospital Medical Center, LLC's Motion for Leave to File
Third-Party Complaint on an Order Shortening Time

06/14/2019 Order «

Order - ORDR (CIV)

Cormnment

Order Granting Sunrise Hospital and Medical Center LLC's Motion to
File Third Party Complaint For Contribution and Indemnity (Ali Kia,
M.D.)

06/14/2019 Notice of Entry of Order v

Notice of Entry of Order - NEOJ (CIV)

Comment
Notice of Entry of Order

06/14/2018 Third Party Complainl v

Third Party Complaint - TPC (CIV)

Comment
Sunrise Hospital and Medical Center LLC's Third Party Complaint for
Contribution and Indemnity (Ali Kia, M.D.)

06/14/2019 Summons Electronically Issued - Service Pending v

Comment
Summons

06/18/2019 Notice of Rescheduling of Hearing v

Notice of Rescheduling of Hearing - NORH (CIV)

Comment
Notice of Rescheduling of Hearing - Status Check

APP1-0009



Q710212018 Acceptance of Sewice v

Acceptance of Service - ACER (CIV)

Commaent
Acceptance of Service

(7/08/2019 Sumnmons Electranically Issued - Service Pending «

Comment
Summons

07/08/2018 Recorders Transcript of Hearing «

Recorders Transcript of Hearing - RTRAN (CIV)

Commesnt

RECORDER'S TRANSCRIPT OF HEARING: SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC'S MOTION FOR PARTIAL
SUMMARY JUDGMENT TO DISMISS ANY CLAIM OF
"OSTENSIBLE AGENCY" FOR DR. KIA AND DR. DELEE. HEARD
ON MARCH 12, 2019

08/02/2019 Answer to Third Party Complaint «

Answer to Third Party Complaint - ANTC (CIV)

Comment
Third Party Defendant Ali Kia, M.D's Answer To Third Party
Complaint

(81022019 Initial Appearance Fee Disclosure v

Initial A@pearance Fee Disclosure - IAFD (CIV)

Comment
Third Party Defendant Ali Kia, M.D. S Initial Appearance Fee
Disclosure

08/02/2019 Demand for Jury Trial v

Demand for Jury Trial - DMJT (CIV)

Comment
Third Party Defendant Ali Kia, M.D's Demand For Jury Trial

08/02/2019 Disclosure Statement

Disclosure Statement - DSST (CIV)

Comment
THIRD PARTY DEFENDANT ALI KIA, M.D. S NRCP 7.1
DISCLOSURE STATEMENT

(8/03/2018 Notice of Early Case Conference v
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Notice of Early Case Conference -~ NECC (ClV)

Comment
Notice of Early Case Conference

09/15/2019 Supplemental Joint Case Conference Report v

Supplemental Joint Case Conference Report - BJCCR (CiV)

Comment
Supplement to Joint Case Conference Report

09/17/2019 Status Check v

Siatus Check

Judicial Officer
Silva, Cristina D.

Hearing Time
8:30 AM

Result
Matter Heard

Comment
Status Check: Set New Trial Date

Parties Presenta
Plaintiff

Attorney: Marks, Daniel
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Dobbs, Tyson J.

09/30/2018 Mandatory Rule 18 Conference Order v

Mandatory Rule 16 Conference Order - MRSC (CIV)

Comment

Order to Appear for Mandatory Scheduling Conference (Parties Have

Reached Joint Case Conference Report)

10/15/2018 Notice of Change of Address v

Notice of Change of Address - NCOA (CIV)

Comment
Notice of Change of Address
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1107/2019 Mandatory Rule 16 Conference «

Mandatory Rule 16 Conference

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Matter Heard

Parties Presenta
Plaintiff

Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Mayor, Sherman Benneit

11/08/2019 Scheduling and Trial Order v

Scheduling and Trial Order - SCHTO (CIV)

Comment
Scheduling Order and Order Setting Civil Jury Trial and Pre-Trial
Conference/Calendar Call

122772018 Answer to Third Party Complaint v

Answer and Third Party Complaint - ATPC (CIV)

Comment
Third-Party Defendant Nevada Hospitalist Group, LLP's Answer to
Sunrise Hospital and Medical Center, LLC's Third Party Complaint

1212712019 Initial Appearance Fee Disclosure v

initial Appearance Fee Disclosure - IAFD (CIV})

Comment
Initial Appearance Fee Disclosure (NRS Chapter 19)

122712019 Demand for Jury Trial v

Demand for Jury Trial - DMJT (Clv)

Comment
Demand for Jury Trial

122712018 Certificate of Mailing »
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Certificate of Mailing - CERT (CIV)

Comment
Certificate of Mailing

03/05/2020 Order v

Order - ORDR (ClV)

Comment
Order from March 12, 2019 Hearing

(3/08/2020 Notice of Entry of Order v

Notice of Entry of Order - NEOJ (CIV)

Comment
Notice of Entry of Order from March 12, 2019 Hearing

(3/19/2020 Motion for Judgment »

Motion for Judgment - MJUD {CIV}

Cormnment
Third-Party Defendant Nevada Hospitalist Group, Llp s Motion For
Judgment On The Pleadings

03/20/2020 Clerk's Notice of Hearing v

Clerk's Notice of Hearing - CNOC (CIV)

Comment
Notice of Hearing

03425/2020 Opposition to Motion v

Opposition to Motion - OPPM (CIV}

Comment

Third-Party Plaintiff Sunrise Hospital's Opposition to Third-Party
Defendant Nevada Hospitalist Group, LLP's Motion for Judgment on
the Pleadings

04/06/2020 Reply in Support v

Reply in Support - RIS {CIV)

Comment
Third-Party Defendant Nevada Hospitalist Group, LLP s Reply In
Support Of Motion For Judgment On The Pleadings

04/10/2020 Reply in Support v

Reply in Support - RIS (CIV)

APP1-0013



Comment
Third-Party Defendant Nevada Hospitalist Group, LLP s Reply In
Support Of Motion For Judgment On The Pleadings

04/138/2020 Joinder To Motion

Joinder To Mation - JMOT (CIV)

Comment

Third Party Defendant Ali Kia, M.D. s Joinder In Third-Party
Defendant Nevada Hospitalist Group, LLP s Motion For Judgment
On The Pleadings And Reply In Support Of Motion For Judgment On
The Pleadings

04/16/2020 Notice of Rescheduling of Hearing v

Notice of Rescheduling of Hearing - NORH (CIV)

Comment
Notice of Rescheduling of Hearing

04/22{2020 Stipulation and Order to Extend Discovery Deadlines v

Stipulation and Order to Extend Discovery Deadlines - SOED (CIV})

Comment
Stipulation and Order to Extend Discovery Deadlines and Trial Date
(Fifth Request)

04/23/2020 Notice of Entry of Stipulation and Order v

Notice of Entry of Stipulation and Order - NTSO (CIV)

Comment
Notice of Entry of Stipulation and Order to Extend the Discovery
Deadlines and Trial Date (Fifth Request)

0472712020 Amended Order Setting Jury Trial

Amended Order Setting Jury Trial - ARJT (CIV)

Comment
Amended Order Setting Civil Jury Trial, Calendar Call, and Status
Check

04/28/2020 Motion ~
Judicial Officer
Silva, Cristina D.

Hearing Time
11:30 AM

Result
Deferred Ruling
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Comment
Third-Party Defendant Nevada Hospitalist Group, LLP's Motion for
Judgment on the Pleadings

04/29/2020 Joinder -

Judicial Officer
Silva, Cristina D.

Hearing Time
11:30 AM

Result
Deferred Ruling

Comment

Third-Party Defendant Ali Kia, M.D.'s Joinder in Third-Party Defendant
Nevada Hospitalist Group, LLP's Motion for Judgment on the Pleadings
and Reply in Support of Motion for Judgment on the Pleadings

04/20/2020 All Pending Motions v

All Pending Motions

Judiciad Officer
Silva, Cristina D.

Hearing Time
11:30 AM

Result
Matter Heard

Cornment

Third-Party Defendant Nevada Hospitalist Group, LLP's Motion for
Judgment on the Pleadings . . .Third-Party Defendant Ali Kia, M.D.'s
Joinder in Third-Party Defendant Nevada Hospitalist Group, LLP's Motion
for Judgment on the Pleadings and Reply in Support of Motion for
Judgment on the Pleadings

Parties Presenta
Plaintiff

Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Mayor, Sherman Bennett
Third Party Defendant

Aitorney: Jordan, Erin E.
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05/11/2020 Decision v

Declsion

Judicial Officer
Silva, Cristina D.

Hearing Time
3:00 AM

Rasulf
Decision Made

Comment
Decision: Third-Party Defendant Nevada Hospitalist Group, LLP's Motion
for Judgment on the Pleadings & Joinder

058/13/2020 Filing Fee Remittance v

Comment
Filing Fee Remittance for Initial Appearance Fee Disclosure

05/19/2020 Notice of Change of Address v

Notice of Change of Address - NCOA (CIV)

Comment
Notice of Change of Address

05/20/2020 Motion for Partial Summary Judgment «

Motion for Partial Summary Judgment - MPSJ (ClV)

Comment

Defendant Sunrise Hospital's Renewed Motion for Partial Summary
Judgment to Dismiss any Claim of "Ostensble Agency" for Ali Kia,
M.D.

051202020 Clerk's Notice of Hearing v

Clerk's Notice of Hearing - CNOC (Clv)

Comment _
Notice of Hearing

0B/02/2020 Order -

Order

Comment

Order Regarding Third- Party Defendant Nevada Hospitalist Group,
LLP Motion For Judgment On the Pleadings And Thrid- Party
Defendant Ali Kia, M.D. Joinder Thereto

08/03/2020 Opposition and Countermotion v

Opposition and Countermotion - OPPC (CIY)
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Commaent

Opposition to Defendant Sunrise Hospital's Renewed Motion for
Partial Summary Judgment to Dismiss any Claim of Ostensible
Agency for Ali Kia, M.D.; and Countermotion to Strike Sunrise's
Renewed Motion, for Attorney's Fees, and Sanctions

06/03/2020 Motion to Amend Compilaint v

Motion to Amend Complaint - MAMC (CIV)

Comment
Motion for Leave of Court to Amend Complaint

06/03/2020 Cleri’s Notice of Hearing v

Clark's Notice of Hearing ~ CNOC (ClV)}

Cormment
Notice of Hearing

06/03/2020 Notice of Entry of Order v

Notice of Entry of Order - NEQJ (CIV)

Comment

Notice Of Entry Of Order Regarding Third-Party Defendant Nevada
Hospitalist Group, LLP s Motion For Judgment On The Pleadings
And Third-Party Defendant Ali Kia, M.D. d Joinder Thereto

06/05/2020 Ex Parte Application v

Ex Parte Application - EPAP (CIV)

Comment
Ex Parte Application to Consolidate Hearings

06/15/2020 Opposition «

Opposition - OPPS (CIV)

Comment
DEFENDANT SUNRISE HOSPITAL S OPPOSITION TO PLAINTIFF
S MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT

0B/15/2020 Reply in Support v

Reply in Support - RIS {CIV)

Comment

DEFENDANT SUNRISE HOSPITAL S REPLY IN SUPPORT OF ITS
RENEWED MOTION FOR PARTIAL SUMMARY JUDGMENT TO
DISMISS ANY CLAIM OF OSTENSBLE AGENCY FOR ALI KIA,
M.D. AND OPPOSITION TO PLAINTIFF S COUNTERMOTION TO
STRIKE SUNRISE S RENEWED MOTION, FOR ATTORNEY S
FEES, AND SANCTIONS

06/30/2020 Reply to Motion v
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Reply to Motion - REM (CIV)

Comment
Reply in Suppeort of Countermotion to Strike Sunrise's Renewed
Motion, for Attorney's Fees, and Sanctions

06/30/2020 Reply to Motion v

Reply to Motion - REM (CIV)

Comment
Reply in Support of Motion for Leave of Court to Amend Complaint

07/06/2020 Filing Fee Remittance v

Comment
Filing Fee Remittance

0740712020 Motion for Partial Summary Judgment v

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Deferred Ruling

Corment
Defendant Sunrise Hospital's Renewed Motion for Partial Summary
Judgment to Dismiss any Claim of "Ostensible Agency" for Alli Kia, M.D.

0710712020 Opposition and Countermotion v

Judicial QOfficer
Silva, Cristina D.

Hearing Time
9:00 AM

Resuit
Deferred Ruling

Comment

Opposition to Defendant Sunrise Hospital's Renewed Motion for Partial
Summary Judgment to Dismiss any Claim of "Ostensible Agency” for Al
Kia, M.D. and Countermotion to Strike Sunrise's Renewed Motion, for
Attorney's Fees, and Sanctions

§7/07/2020 Motion {o Amend Complaint ¥

Judicial Officer
Silva, Cristina D.
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Hearing Time
9:00 AM

Result
Deferred Ruling

Comment
Plaintiffs Motion for Leave of Court to Amend Complaint

O7/07/2020 Al Pending Motions v

All Pending Motions

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Matter Heard

Comment

Plaintiff's Motion for Leave of Court to Amend Complaint . . . Defendant
Sunrise Hospital's Renewed Motion for Partial Summary Judgment to
Dismiss any Claim of "Ostensible Agency" for Ali Kia, M.D. . . . Opposition
to Defendant Sunrise Hospital's Renewed Motion for Partial Summary
Judgment to Dismiss any Claim of "Ostensible Agency” for Ali Kia, M.D.
and Countermotion to Strike Sunrise's Renewed Motion, for Attorney's
Fees, and Sanctions

Parties Presenta
Plaintiff

Attorney: Marks, Daniel

Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Mayor, Sherman Bennett

07/23/2020 Deacision v

Decision

Judicial Officer
Silva, Cristina D.

Hearing Time
3:00 AM

Result
Decision Made
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Comment

Decision: Plaintiff's Motion for Leave of Court to Amend Complaint . . .
Defendant's Motion for Partial Summary Judgment . . . Plaintiff's
Countermotion to Strike Sunrise's Renewed Motion

08/24/2020 Judgment -

Judgment of Dismissal

Comment
Judgment Upon the Piwadings in Favor of Third-Party Defendant Al
Kia, M.D. And Against Sunrise Hospital Medical Center, LLC

08/24/2020 Stipulation and Order to Extend Discovery Deadlines v

Stipulation and Order to Extend Discovery Deadlines

Comment
Stipulation and Order to Extend Discovery Deadlines and Trial Date
(Sixth Request)

08/25/2020 Notice of Entry of Order

Notice of Entry of Order - NEOJ (CIV)

Comment
Notice of Entry of Order

08/26/2020 Notice of Entry of Judgment v

Notice of Entry of Judgment - NJUD (CIV}

Comment

Notice of Entry of Judgment Upon the Pleadings in Favor of Third-
Party Defendant Ali Kia, M.D. and Against Sunrise Hospital Medical
Center LLC

08/31/2020 Memorandum of Costs and Disbursements v

Memorandum of Costs and Disbursements - MEMC (ClV)

Comment
Third-Party Defendant Ali Kia, M.D.'s Verified Memorandum of Costs
and Disbursements

09/01/2020 Judgment v

Judgment of Dismissal

Comment

Judgment Upon the Pleadings in Favor of Third-Party Defendant
Nevada Hospitalist Group, LLP's and Against Sunrise Hospital
Medical Center, LLC

08/01/2020 Notice of Entry of Order v

Notice of Entry of Order - NECJ (CIV)
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Comment
Notice of Entry of Order

00/02/2020 Motion to Refax ~

Motior - MOT (CIV)

Comment

Defendant Sunrise Hospital abd Medical Center's Motion to Retax
and/or Settle the Costs

(8/02{2020 Clerk's Notice of Hearing v

Clerk's Notice of Hearing ~ CNOC {CiV)

Comment
Notice of Hearing

00/17/2020 Opposition to Motion »

Opposition to Motion - OPPM (CIV)

Comment

Third-Party Defendant Ali Kia, M.D.'s Opposition to Third-Party
Plaintiff Sunrise Hospital and Medical Center's Motion to Retax
and/or Settle the Costs

09/25/2020 Order ~

Qrder

Comment

Order Granting Partial Summary Judgment Dismissing Ostensible
Agency; Denying Sanctions; and Denying Plaintiff's Motion to Amend
Complaint In Part With Prejudice, and In Part Without Prejudice

09/28/2020 Notice of Entry ¥

Notice of Entry - NEO (CIV)

Comment

NOTICE OF ENTRY OF THREE (3) PART ORDER: (1) GRANTING
PARTIAL SUMMARY JUDGMENT DISMISSING OSTENSIBLE
AGENCY; (2) DENYING SANCTIONS; AND (3) DENYING
PLAINTIFF S MOTION TO AMEND COMPLAINT IN PART WITH
PREJUDICE, AND IN PART WITHOUT PREJUDICE

08/28/2020 Notice of Rescheduling of Hearing v

Notice of Rescheduling of Hearing

Comment
Notice of Rescheduling of Hearing

10/ 212020 Mation 1o Reconsider v
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Motion to Reconsider - MRCN {CiV)

Comment
Motion for Reconsideration

10/12/2020 Clerk's Notice of Hearing v

Clerk's Notice of Hearing - CNOC (CIV)

Comment
Notice of Hearing

10/13/2020 Motion to Retax v

Minutes - Motion to Retax

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Matter Continued

Comment
Defendant Sunrise Hospital and Medical Center's Motion to Retax and/or
Settle the Costs

Parties Presenta
Plaintiff

Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Stryker, Eric K,
Defendant

Attorney: Stryker, Eric K.
Defendant

Attorney: Mayor, Sherman Bennett

10/16/2020 Motion 1o Amend Complaint v

Motion to Amend Complaint ~ MAMC (CIV)

Comment
Motion for Leave to Amend Complaint

10/19/2020 Clerk's Notice of Hearing v

Cleri’s Notica of Hearing - CNOC (CIV)

Comment
Notice of Hearing

10/24/2020 Amended Order Setting Jury Tral « APP1-0022




Amended Order Selting Jury Trial

Comment

Amended Order Setting Civil Jury Trial, Calendar Call, and Status
Check

10/22/2020 Opposition to Metion v

Opposition 1o Motion - OPPM {CIV)

Comment
DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER S
OPPOSITION TO PLAINTIFF S MOTION FOR RECONSIDERATION

10/22/2020 Joinder To Motion v

Joinder To Motion - JMOT (CIV)

Comment

Defendants Frank J. Delee, M.D. and Frank J. Delee, M.D., P.C.'s
Joinder to Plaintiff's (1) Motion for Reconsideration, and (2) Motion
for Leave of Court to Amend Complaint

10/23/2020 Ernrata v

Errata - ERR (CIV)

Comment

Defendants Frank J. DelLee, M.D. and Frank J. DeLee, M.D., P.C.'s
Errata to Joinder to Plaintiff's (1) Motion for Reconsideration, and (2)
Motion for Leave of Court to Amend Complaint

1012612020 Opposition v

Opposition - OPPS (CIV)

Comment

DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER S
LIMITED OPPOSITION TO PLAINTIFF S MOTION FOR LEAVE OF
COURT TO AMEND COMPLAINT

1111112020 Reply in Support v

Reply in Support - RIS (CIv)

Commeni
Reply in Support of Motion for Reconsideration and Reply in Support
of Motion for Leave to Amend Complaint

111172020 Motion For Reconsideration v
Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM
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Result
Denied

Comment
Plaintiff Motion for Reconsideration

111772020 Motion o Amend Complaint »
Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Granted in Part

Comment
Motion for Leave to Amend Complaint

11/17/2020 Joinder ~

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Result
Denied in Part

Comment

Defendants Frank J. DeLee, M.D. and Frank J. Delee, M.D., P.C.'s Joinder
to Plaintiff's (1) Motion for Reconsideration, and (2) Motion for Leave of
Court to Amend Complaint

1141712020 All Pending Motions v

Minutes - All Pending Motions

Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Resuit
Matter Heard

Parties Presenta
Plaintiff

Attorney: Marks, Daniel
Attorney: Young, Nicole M., ESQ
Defendant

Attorney: Stryker, Eric K.
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Defendant
Attorney: Stryker, Eric K.
Defendant

Attorney: Mayor, Sherman Bennett

111712020 All Pending Motions ~
Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Cancel Reason
Vacated - Duplicate Entry

12/03/2020 Order Denying v

Order Denying

Comment
Order Denying, without Prejudice, Third-Party Defendant Dr. Kia's
Verified Memorandum of Costs and Disbursements

12/04/2020 Notice of Entry »

Notice of Entry - NEQ (CIV)

Cormmeni

NOTICE OF ENTRY OF ORDER DENYING, WITHOUT
PREJUDICE, THIRD-PARTY DEFENDANT DR. KIA S VERIFIED
MEMORANDUM OF COSTS AND DISBURSEMENTS

12/07/2020 Order Denying Motion »

Qrder Denying Motion

Comment

Order Denying Plaintiff's Motion for Reconsideration Regarding
Denial of Additional Claims of Ostensible Agency and Corporate
Negligence/Negligent Supervision

12/08/2020 Status Check: Trial Readingss v
Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Cancel Reason
Vacated - per Judge

12/08/2020 Notice of Entry of Order «
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Notice of Enfry of Order - NEQJ {CIV)

Comment

NOTICE OF ENTRY OF ORDER DENYING PLAINTIFF S MOTION
FOR RECONSIDERATION REGARDING DENIAL OF ADDITIONAL

CLAIMS OF OSTENSIBLE AGENCY AND CORPORATE
NEGLIGENCE/NEGLIGENT SUPERVISION

12/15/2020 Order v

Order

Comment

Order Granting In Part, and Denying In Part, Plaintiff's Motion for

Leave to Amend Complaint

12/15/2020 Notice of Entry of Order »

Notice of Entry of Order - NEOQJ (CIV)

Comment
Notice of Entry of Order Granting in Part and Denying in Part
Plaintiff's Motion for Leave to Amend Complaint

12/16/2020 Amended Complaint v

Amended Complaint - ACOM (CIV})

Comment
Amended Complaint for Medical Malpractice

1211712020 Answer v

Answer - ANS (CIV)

Comment
Defendant Sunrise Hospital and Medical Center's Answer to
Plaintiff's Amended Complaint for Medical Malpractice

1212142020 Summons Electronically Issued - Service Pending v

Comment
Summons

12/24/2020 Summeoens Electronically Issued - Service Pending v

Comment
Summons

12/28/2020 Acceplance of Service v

Acceptance of Service - ACSR (CIV)

Comment
Acceptance of Service - Kia

APP1-0026



12/28/2020 Acceptance of Service «

Acceptance of Service - ACSR (CIV)

Comment
Acceptance of Service - NHG

12/30/2020 Answer to Amended Complaint v

Answer - ANS (ClV}

Cormment
Defendants Frank J. Del.ee, M.D. and Frank J. DelLee M.D., PC's
Answer to Plaintiff's Amended Complaint for Medical Malpractice

01/04/2021 Case Reassigned to Departiment 23 »

Comment
Judicial Reassignment to Judge Jasmin Lilly-Spells

01/06/2021 Recorders Transcript of Hearing »

Recorders Transcript of Hearing - RTRAN (CIv)

Comment
RECORDER'S TRANSCRIPT OF PROCEEDINGS: ALL PENDING
MOTIONS. HEARD ON NOVEMBER 17, 2020

0142612021 Calendar Call +
Judicial Officer
Silva, Cristina D.

Hearing Time
9:00 AM

Cancel Reason
Vacated - per Stipulation and Order

02/08/2021 Jury Trial +

Judicial Officer
Silva, Cristina D.

Hearing Time
9:30 AM

Cancel Reason
Vacated - per Stipulation and Order

05H10/2021 Jury Trial - FIRM +

Judicial Officer
Silva, Cristina D.
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Hearing Time
9:30 AM

Cancel Reason
Vacated - per Stipulation and Order

OB/22/2021 Calendar Call +
Judicial Officer
Miley, Stefany

Hearing Time
11:00 AM

07/06/2021 Status Check: Trial Readiness »
Judicial Officer
Lilly-Spells, Jasmin

Hearing Time
9:30 AM

09/07/2021 Jury Trial - FIRM
Judicial Officer
Miley, Stefany

Hearing Time
1:00 PM
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Electronically Filed
6/30/2017 10:29 AM
Steven D. Grierson

CLERE OF THE COUE :I

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.

Nevada State Bar No. 12659

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

A-17-757722-C

CHOLOE GREEN, an individual, Case No.

V.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic

Dept. No.

Plaintiff, Department 8

Arbitration Exempt - - Action
for Medical Malpractice

Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.

COMPLAINT FOR MEDICAL MALPRACTICE

COMES NOW Plaintiff Choloe Green, by and through undersigned counsel Daniel Marks, Esq., and

Nicole M. Young, Esq., of the Law Office of Daniel Marks, and for her claims against Defendants herein

allege as follows:

111
1117

1.

That at all times material hereto, Plaintiff Choloe Green (hereinafter “Choloe™) was a
resident of Clark County, Nevada.

That at all times material hereto, Defendant FRANK J. DELEE, M.D., was a licensed
medical doctor in the State of Nevada, and practiced in his professional corporation entitled

FRANK J. DELEE MD, PC.

APP1-0029

Case Number: A-17-757722-C




~N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

10.

That at all times material hereto, Defendant FRANK J. DELEE MD, PC, was a domestic
professional corporation organized and existing under the laws of the state of Nevada and
registered to do business, and doing business in the State of Nevada in Clark County, Nevada.
That Defendant FRANK J. DELEE, MD, is the President of Defendant FRANK J. DELEE
MD, PC (hereinafter collectively referred to as “Dr. DeLee™).

That Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC, (hereinafter
“Sunrise Hospital”), was a foreign limited-liability company, registered to do business and
doing business in the State of Nevada in Clark County, Nevada.

That on or about July 9, 2016, Dr. DelLee performed a cesarean section (C-Section) on
Choloe at Sunrise Hospital. Choloe was discharged from the hospital the following day, on
July 10,2016, even though she did not have bowel movement prior to being discharged from
the hospital.

On July 13,2016, Choloe had an appointment with Dr. DeLee. At that appointment, Choloe
notified Dr. Delee that she had not had a bowel movement post C-section. He did not provide
any care or treatment to Choloe regarding her lack of a bowel movement.

On July 14, 2016, after still not having a bowel movement post C-section, Choloe went to
the emergency room at Sunrise Hospital, with severe abdominal pain and reports of nausea,
vomiting, fever, and chills. She was admitted to the medical/surgical unit because of the
diagnosis of sepsis. Sunrise Hospital discharged Choloe on July 16, 2016, despite having a
small bowel obstruction. The discharge was discussed and confirmed by Dr. DeLee.

On July 17, 2016, Choloe went to the emergency room at Centennial Hills Hospital where
she was admitted until she was finally discharged on September 2, 2016. Centennial Hills
admitted Choloe with the diagnosis of small bowel obstruction. She had an NG Tube placed,
underwent surgery, had diffuse pulmonary infiltrates, suggestive of pulmonary edema or ARDS,
and eventually needed a tracheostqmy and PEG tube placement.

That Defendant Dr. DeLee and Sunrise Hospital breached the standard of care in their

treatment of Choloe and as a direct and proximate result of that breach, Choloe has been

damaged.
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11. Thatas a direct and proximate result of all of the Defendants’ negligence, Choloe has been
damaged in an amount in excess of $15,000.00.

12. This Complaint is supported by the Affidavit of Lisa Karamardian, M.D., a copy of which
is attached hereto as Exhibit “1”.

13. Choloe has been forced to retain counsel to bring this action and should be awarded his
reasonable attorneys fees and costs.

WHEREFORE, Choloe prays for judgment against the Defendants, and each of them, as follows:

1. For special damages in a sum in excess of $15,000.00;

2. For compensatory damages in a sum in excess of $15,000.00;

3. For reasonable attorney’s fees and litigation costs incurred;

4. For such other and further relief as the Court deems just and proper.

DATED this ED day of June, 2017.

DANIFL MA , ESQ.
Nevada State Bar No. 00200
NICOLE M. OUNGW,MEEG.
Nevada State BarNo. 012659
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff
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VERIFICATION

STATE OF NEVADA )
COUNTY OF CLARK 3 >

CHOLOE GREEN, being first duly sworn, deposes and says:

That I am the Plaintiff in the above-entitled matter; that I have read the above and foregoing

Complaint and know the contents thereof; that the same are true of my knowledge except for those

matters stated upon information and belief, and as to those matters, I believe them to be true.

A (oo

CHOLOE GREEN

SUBSCRIBED AND SWORN to before me
thi ﬁ fune, 2017.  esssssssscsssssssnsassss :
1s 4+ Uay of June o TR ;
b \ Notary Public State of Nevada b
L | No. 99-58298-1 N
9 My Appt. Exp. Jan. 20, 2018 §
U%KY’PUBLIC indnd for said YD . e ¢

TY and STATE
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STATE OF 2
Yrso
COUNTY OF Qkiﬁié: )

DR. LISA KARAMARDIAN, being first duly sworn, under penally of perjury, does say and

AFFIDAVIT OF DR. LISA KARAMARDIAN

<

depose the following:

I,

That I am a medical doctor licensed in the State of California and am hoard certified in
the field of Obstetrics and Gynecology.

This affidavit is executed pursuant to NRS 41A.071 in support of a Complaint for
Medical Malpractice against Dr. Frank DeLee and Sunrise Hospital and Medical Center,
That [ have reviewed Plaintiff Choloe Green’s medical records relating to the care and
(reatment she received from Dr. Frank Delee, Sunrise Hospital and Medical Center,
Valley Hospital Medicat Center and Centennial Hills Medical Center.

A review of the medical records reveals that on July 9, 2016, Ms. Green had a cesarean
section birth at Sunrise Hospital with Dr. DeLee as the obstetrician. She was released
home on post-operative day number one. This was a breach of the standard of care by Dr.
Delee and Sunrise Hospital, The typical post-operative course for a routine cesarean is a
3-4 night stay in the hospital. The standard of care was also breached because Ms. Green
had not even attempted to tolerate clear liquids and she had not passed flatus when she
was released on post-operative day number one.

A teview of the medical records also reveals that on July 14, 2016, Ms. Green presented
again to Sunrise Hospital , now five (5) days post-partum, with severe abdominal pain
and reports of nausea, vomiting, fever, and chills. She was admitted to the
medical/surgical unit because of the diagnosis of sepsis. She was discharged on July 16,
2016. The discharge was discussed and confirmed by Dr. DeLee. This discharge violated
the standard of care. Ms, Green was discharged despite the fact that she was not able 1o
tolerate a regular diet. Further, on the day of her discharge, her KUB showed multiple
dilated loops of bowel, thought to be related to a small bowel obstruction, yet she was
sent home. An intraperitoneal abscess was suspected on a C,T scan, yet she was still sent

home. This was a violation of the standard of care by Sunrise Hospital and Dr. Delee.
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6. The day after she was released from Sunrise Hospital, Ms. Green presented at Centennial

Hills Hospital, on July 17,2016, At the time of presentation she was now 7 days

postpartum, had not had a bowel movement, and was unable to even tolerate liquids. She

was still in severe pain. Her imaging studies had worsened and she was now admitted,

again, with the diagnosis of small bowel obstruction. An NG tube was finally placed and

a general surgery cvaluation ordered. She was admitted for concern for bowel perforation.

She underwent an exploratory laparotomy on July 18th for what was presumed to be a

perforated viscus, bul none was found intraoperatively, just diffuse ascites. Infarcted

mesentery was removed and post-op her condition deteriorated, culminating in a rapid

response call on July 20th when she was found to be hypoxic. By the 22nd she had diffuse

pulmonary infiltrates, suggestive of pulmonary edema or ARDS, and her condition wotsened, CT

guided drain placement cultures of fluid revealed enterococcus faecalis, supporting the fact that

there must have been a bowel perforation. She then developed a pneumothorax and eventually

needed a tracheostomy and PEG tube placement. On August 3, 2016, there was difficulty with

her airway support.

7. Because of the violations of the standard of care, her hospital course was protracted with

multiple complications and she was apparently discharged to a step down facility once her

antibiotic course was felt to be completed, still on a feeding tube and in need of rehabilitation,

8. That in my professional opinion, to a degree of medical probability, the standard of care

was breached by both Dr. DeLee and Sunrise Hospital and Medical Center it their

treatment of Ms, Green,

FURTHER YOUR AFFIANT SAYETH NAUGHT.

SUBSCRIBED and SWORN to before me
this_ 74 _day of June, 2017.

TONY GANA
Notary Publie - Caiifornia L4
Orange County g
Commission # 2148987 =
My Comm, Expires Apr 14, 2020 €

NOTARY FUBLIC in and for said
COMNTY and STATE

L aa e S T S Y
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025
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Electronically Filed
7/20/2017 10:15 AM
Steven D. Grierson

CLER? OF THE COUE :I

ANS

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

JOHN F. BEMIS, ESQ.

Nevada Bar No.: 9509

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-17-757722-C
DEPT NO.: VIII

CHOLOE GREEN, an individual,

Plaintiff,
Vs.
FRANK J. DELEE, M.D., an individual; DEFENDANT SUNRISE HOSPITAL
FRANK J. DELEE MD, PC, a Domestic AND MEDICAL CENTER’S ANSWER

Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,

TO PLAINTIFE’S COMPLAINT

Defendants.

COMES NOW, Defendant, SUNRISE HOSPITAL AND MEDICAL CENTER, by and
through its attorneys of the law firm of HALL PRANGLE & SCHOONVELD, LLC, and herebyj
provides its answer to Plaintiff’s Complaint as follows:

1. In answering paragraphs 1, 2, 3, 4, 6, 7, 8 and 9 of Plaintiff’s Complaint, thig
answering Defendant states it is without sufficient information to form a belief as to the truth of

the allegations contained in said paragraphs and therefore denies the same.

Page 1 of 7 APP1-0036
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HALL PRANGLE & SCHOONVELD, LLC

1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

702-384-6025

FACSIMILE:
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2. In answering paragraph 5 of Plaintiff’s Complaint, this answering Defendant
admits each and every allegation contained therein.,
3. In answering paragraphs 10, 11 and 13 of Plaintiff’s Complaint, this answering]
Defendant denies each and every allegation contained therein.
4, In Answering paragraph 12 of Plaintiff’s Complaint, this answering Defendant
states that this paragraph call for a legal conclusion to which no response is required. To the
extent any response is required, this answering Defendant admits an affidavit is attached to the
Complaint. As to the remaining allegations contained therein, this answering Defendant denies
the same.
FIRST AFFIRMATIVE DEFENSE
Plaintiff’s Complaint on file herein fails to state a claim against this Defendant upon
which relief can be granted.
SECOND AFFIRMATIVE DEFENSE
The injuries, if any, complained of by Plaintiff in the Complaint were proximately caused]
by the acts or omissions of unknown third parties or other persons over whom this Defendant
exercised no control and over who this Defendant had no right or duty to control, nor ever has|
had a right or duty to exercise control.
THIRD AFFIRMATIVE DEFENSE
Plaintiff did not exercise ordinary care, caution or prudence in the conduct of her affairs
relating to the allegations of the Complaint herein for damages in order to avoid the injuries or
damages of which Plaintiff complained and said injuries or damages, if any, were directly and
proximately contributed to or caused by the fault, carelessness and negligence of the Plaintiff.
FOURTH AFFIRMATIVE DEFENSE
The risks and consequences, if any, attendant to the recommendations and treatment
proposed by this Defendant were fully explained to the Plaintiff who freely consented to such

treatment and thereby assumed risks involved in such matter.
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FIFTH AFFIRMATIVE DEFENSE
The damages, if any, alleged by Plaintiff were not the result of any acts of omission, or
commission, or negligence, but were the results of known risks which were consented to by the
Plaintiff, such risks being inherent in the nature of the care rendered and such risks were
assumed by the Plaintiff when they consented to treatment.
SIXTH AFFIRMATIVE DEFENSE
In all medical attention rendered by this Defendant to Plaintiff, this Defendant possessed
and exercised that degree of skill and learning ordinarily possessed and exercised by the
members of his profession in good standing, practicing in similar localities, and that at all times
this Defendant used reasonable care and diligence in the exercise of his skills and the application
of his learning, and at all times acted according to his best judgment; that the medical treatment
administered by this Defendant was the usual and customary treatment for the physical condition
and symptoms exhibited by Plaintiff, and that at no time was this Defendant guilty of negligence
or improper treatment; that, on the contrary, this Defendant did perform each and every act of
such treatment in a proper and efficient manner and in a manner most thoroughly approved and
followed by the medical profession generally and under the circumstances and conditions as they
existed when such medical attention was rendered.
SEVENTH AFFIRMATIVE DEFENSE
The injuries complained of in the Complaint, if any, were not the result of willful,
malicious or deliberate conduct on the part of this answering Defendant.
EIGHTH AFFIRMATIVE DEFENSE
That it has been necessary for the Defendant to employ the services of an attorney to
defend this action and a reasonable sum should be allowed Defendant for attorneys’ fees,
together with costs of suit incurred herein.
NINTH AFFIRMATIVE DEFENSE
Defendant is liable for only that portion of the Plaintiff’s claims that represents the

percentage of negligence, if any, attributed to Defendant.
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TENTH AFFIRMATIVE DEFENSE
Plaintiff has failed to plead any acts or omissions of this answering Defendant sufficient
to constitute punitive damages.
ELEVENTH AFFIRMATIVE DEFENSE
Plaintiff failed to file her Complaint before the running of the applicable statute of
limitation, thereby barring their claims for relief.
TWELFTH AFFIMRMATIVE DEFENSE
Plaintiff’s Complaint, and each claim asserted therein and the relief sought, is barred by
the statute of frauds.
THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiff’s action is barred and/or diminished by the doctrines of waiver, laches, estoppel|
and/or unclean hands.
FOURTEENTH AFFIRMATIVE DEFENSE
The incident alleged in the Complaint and the resulting damages, if any, to Plaintiff were
proximately caused or contributed to by Plaintiff’s own negligence, and such negligence was
greater than the alleged negligence of Defendants.
FIFTEENTH AFFIRMATIVE DEFENSE
If Plaintiff has sustained any injuries or damages, such were the result of intervening
and/or superseding events, factors, occurrences, or conditions, which were in no way caused byj
Defendant, and for which Defendant is not liable.
SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiff is barred from recovering any special damages herein as a result of the failure to
comply with the provisions of N.R.C.P. 9(g).
SEVENTEENTH AFFIRMATIVE DEFENSE
Defendant alleges that Plaintiff have a duty to mitigate their damages and have failed to

do so.
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EIGHTTEENTH AFFIRMATIVE DEFENSE

To the extent Plaintiff have been reimbursed from any source for any special damages
claimed to have been sustained as a result of the incidents alleged in Plaintiff’s Complaint,
Defendant may elect to offer those amounts into evidence and, if Defendant so elects, Plaintiff’s
special damages shall be reduced by those amounts pursuant to NRS 42.021.

NINETEENTH AFFIRMATIVE DEFENSE
Plaintiff has failed to join all necessary parties.
TWENTIETH AFFIRMATIVE DEFENSE

Defendant alleges that at all times mentioned in Plaintiff’'s Complaint, Plaintiff were
suffering from a medical condition(s) which Defendant did not cause, nor was Defendant
responsible for said medical condition(s).

TWENTY-FIRST AFFIRMATIVE DEFENSE

Defendant asserts that the Complaint should be dismissed on the basis that Plaintiff have

not complied with NRS 41A.071.
TWENTY-SECOND AFFIRMATIVE DEFENSE

Defendants are entitled to all protections, benefits, and set offs available to Defendants in

medical malpractice actions under NRS Chapters 41, 41A, and 42.
TWENTY-THIRD AFFIRMATIVE DEFENSE

Pursuant to N.R.C.P. 11, as amended, all possible Affirmative Defenses may not have
been alleged herein insofar as sufficient facts were not available after reasonable inquiry upon
the filing of Defendant’s Answer, and therefore, Defendant reserves the right to amend hig
Answer to allege additional Affirmative Defenses if subsequent investigation warrants.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses enumerated in
Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein. In the event further
investigation or discovery reveals the applicability of any such defenses, Defendant reserves the
right to seek leave of Court to amend his Answer to specifically assert the same. Such defenses

are herein incorporated by reference for the specific purpose of not waiving the same.
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WHEREFORE, Defendant prays for judgment as follows:

1. That Plaintiff take nothing by virtue of the Complaint;
2. For reasonable attorney’s fees and costs of suit incurred herein; and
3. For such other and further relief as the Court deems just and proper.

s 90T
DATED this day of July, 2017.

HALL PRANGLE & ONVELD, LLC

- BE S ESQ.
Ne da No.: 9509
T J. DOBRBS, ESQ.

Nevada Bar No.: 11953

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD)||
LLC; that on the A_O_w{lay of July, 2017, I served a true and correct copy of the foregoing
DEFENDANT SUNRISE HOSPITAL AND MEDICAL CENTER’S ANSWER TO
PLAINTIFF’S COMPLAINT via the E-Service Master List for the above referenced matter inj
the Eighth Judicial District Court e-filing System in accordance with the electronic service

requirements of Administrative Order 14-2 and the Nevada Electronic Filing and Conversion|
Rules to the following:
Daniel Marks, Esq.

Nicole M. Young, Esq.
LAW OFFICE OF DANIEL MARKS

610 South Ninth Street m

Las Vegas, NV 89101
Attorneys for Plaintiff
An employee of HALL PRANGLE & SCHOONVELD, LLC

4846-5582-2923, v. 1
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Electronically Filed
7/31/2017 4:10 PM
Steven D. Grierson

CLERK OF THE COUEEI
ANS %" '

Eric K. Stryker

Nevada Bar No. 5793

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

300 South 4™ Street, 11" Floor

Las Vegas, NV 89101

(702) 727-1400; FAX (702) 727-1401

Eric. Strvker@wilsonelser.com

Attorney for Defendants Frank J. DeLee, M.D. and Frank J. Delee MD, PC

DISTRICT COURT
CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, CASE NO.: A-17-757722-C
DEPT. NO.: VIII
Plaintiff, . .
DEFENDANTS FRANK J. DelLEE, M.D.
AND FRANK J. DeL.LEE, M.D,, PC’s
V. ANSWER TO PLAINTIFFS’ COMPLAINT

FRANK J. DELEE, M.D., an individual,
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER, LLC,
a Foreign Limited-Liability Company,

Defendants.

Defendants, Frank J. DeLee, M.D. and Frank J. DeLee, M.D., PC through their attomey of
record, Eric K. Stryker, of the law firm of Wilson, Elser, Moskowitz, Edelman & Dicker LLP,
hereby answers Plaintiff’s Complaint on file herein, as follows:

1. Answering paragraphs 1,2, 3,4, 5,6,7,8,9, 11, 12 and 13 of Plaintiff’s Complaint,
these answering Defendants state they do not have sufficient knowledge or information upon which
to base a belief as to the truth of the allegations contained therein, and upon said grounds deny each

and every allegation contained therein.
2. Answering paragraph 10 of Plaintiff’s Complaint, these answering Defendants DENY

each and every allegation contained therein.
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AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE
Plaintiff’s Complaint fails to state a claim against these answering Defendants upon which
relief can be granted.
SECOND AFFIRMATIVE DEFENSE
The loss, injuries, and damages that the Plaintiff alleges, if any, were directly and
proximately caused by the negligence, carelessness or fault of the Plaintiff(s), which is greater than
the alleged negligence, carelessness, or fault of these answering Defendants, and, therefore,
Plaintiff(s) claims against these answering Defendants are barred.
THIRD AFFIRMATIVE DEFENSE
These answering Defendants state that the damages, if any, alleged by the Plaintifi(s) were
the result of independent intervening acts, over which these answering Defendants had no control or
right of control, which resulted in a superseding cause of Plaintiff(s) alleged damages.
FOURTH AFFIRMATIVE DEFENSE
That the damage sustained by the Plaintiff(s), if any, was caused by the acts of third persons
who are not agents, servants or employees of these answering Defendants, and were not acting on
behalf of these answering Defendants in any manner or form, and, as such, these answering
Defendants are not liable in any manner to the Plaintiff(s).
FIFTH AFFIRMATIVE DEFENSE
These answering Defendants allege that the Plaintiff failed to mitigate their damages.
SIXTH AFFIRMATIVE DEFENSE
The Plaintiff(s) claims are barred by the applicable statute of limitations.
SEVENTH AFFIRMATIVE DEFENSE
These answering Defendants allege that at all times mentioned herein, these answering
Defendants acted reasonably and in good faith, with regard to the acts and transactions which are the

subject of this pleading.
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EIGHTH AFFIRMATIVE DEFENSE
The complained of acts of these answering Defendants were justified under the
circumstances.
NINTH AFFIRMATIVE DEFENSE
The injuries suffered by the Plaintiff(s), if any. as sct forth in the Complaint, were caused by
a pre-existing condition.
TENTH AFFIRMATIVE DEFENSE
These answering Defendants have been forced to retain the services of an attorney to defend
this action and are entitled to an award of reasonable attorney's fees and costs incurred herein.
ELEVENTH AFFIRMATIVE DEFENSE
The injuries or damages, if any, complained of by Plaintiff’s in the Complaint for damages
were caused by the forces of nature and not by any acts or omissions of these answering Defendants.
TWELFTH AFFIRMATIVE DEFENSE
The damages claimed by Plaintiff’s in the Complaint were not the result of any acts of
omission or commission or negligence but were the result of a known risk, which was consented to,
such risk being inherent in the nature of the treatment, procedures, and medical care rendered to the
Plaintiff(s), and that such risks were assumed.
THIRTEENTH AFFIRMATIVE DEFENSE
That Plaintiff failed to join an indispensible party to this action.
FOURTEENTH AFFIRMATIVE DEFENSE
That in the event these answering Defendant(s) may be found liable for negligence, to which
each of these answering Defendants deny, each Defendant is only severally liable and not jointly
liable as to the other Defendants and that Plainti{fs shall only recover that portion of any judgment
that represents the percentage of negligence attributable to each Defendant.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiff(s)’ non-economic damages, if any, may not exceed $350.000.00 pursuant to NRS
§41A.035.
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SIXTEENTH AFFIRMATIVE DEFENSE
To the extent Plaintiff(s) have been reimbursed from any source for any special damages
claimed to have been sustained as a result of the incidents alleged in Plaintiff’'s Complaint,
Defendant(s) may elect to offer those amounts into evidence and, if the Defendant(s) so elect,
Plaintiff’s special damages shall be reduced by those amounts pursuant to NRS §42.021.
SEVENTEENTH AFFIRMATIVE DEFENSE
To the extent Plaintiff(s) is/are entitled to recover any future damages from Defendant(s),
Defendant(s) may satisfy that amount through periodic payments pursuant to NRS §42.021.
EIGHTEENTH AFFIRMATIVE DEFENSE
This Court has no personal jurisdiction over Defendant(s).
NINETEENTH SEVENTH DEFENSE
Pursuant to NRCP 11, as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts were not available after reasonably inquiry upon the filing
of Plaintiff's Complaint and, therefore, these answering Defendants reserve the right to amend their

Answer to allege additional affirmative defenses if subsequent investigation so warrants.
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PRAYER FOR RELIEF

WHEREFORE, Defendants prays as follows:

1.
2.

L2

DATED this ?7

11802635v.1

That Plaintiff takes nothing by reason of her Complaint on file herein;

For all attorneys' fees incurred in the defense of Plaintiff’s Complaint against these
answering Defendants;

For costs and disbursements incurred herein; and

For such other and further relief as the Court may deem just and proper in these

premises. /"7&

day of July, 2017

WILSON, ELSER, MOSKOWITZ,

EDELMAN & I?}C%ER LLP

Eric K. Stryker

Nevada Bar No. 5793

300 South 4™ Street, 11" Floor

Las Vegas, NV 89101

Attorneys for Defendantis

Frank J. Delee, M.D. and Frank J. Delee MD,
PC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP, and that on this méé_ﬂ_ day of July, 2017, I served a true and correct
copy of the foregoing DEFENDANTS FRANK J. DeLEE, M.D. AND FRANK J. DeLEE, M.D,,
PC’s ANSWER TO PLAINTIFFS’ COMPLAINT as follows:

] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

X via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;
and pursuant to Rule 9 of the N.E.F.C.R.

] via hand-delivery to the addressees listed below

Ll by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

Daniel Marks

Nicole M. Young

LAW OFFICE OT DANIEL MARKS
610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386 0536: Fax (702) 386-6812
Attorneys for Plaintiff

i

An Enfployee of v
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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Electronically Filed
1/15/2019 10:50 AM
Steven D. Grierson

CLERK OF THE COU
MPSJ C&wf 'ﬁ."“"‘"""

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASE NO.: A-17-757722-C
DEPT NO.: VIII

Plaintiff,
Vs, SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC’S MOTION FOR
FRANK J. DELEE, M.D., an individual; PARTIAL SUMMARY JUDGMENT TO
FRANK J. DELEE MD, PC, a Domestic DISMISS ANY CLAIM OF
Professional Corporation, SUNRISE “OSTENSIBLE AGENCY” FOR DR.
HOSPITAL AND MEDICAL CENTER, KIA OR DR. DELEE

LLC, a Foreign Limited-Liability Company,

Defendants.

COMES NOW Defendant Sunrise Hospital and Medical Center, by and through its
counsel of record, Hall Prangle & Schoonveld, LLC, and moves this Honorable Court for an

order granting partial summary judgment to dismissing any claim of “Ostensible Agency” for Dr.

Kia or Dr. DeLee.
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This Motion is made and based upon the papers and pleadings on file herein, the

following points and authorities, and any oral argument which may be adduce d at a hearing set

for this matter.

DATED this 15th day of January, 2019.

By:

HALL PRANGLE,:"/?SCHOONVELD, LLC

%

L
s

P
MICHAEL E. PRANGLE, ESQ.
Nevada Bar Nd': 8619
TYSON J. DOBBS, ESQ.
Nevada Bar No.: 11953
SHERMAN B. MAYOR, ESQ.
Nevada Bar No. 1491
1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144
Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC
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POINTS AND AUTHORITIES

FACTS
This is a medical malpractice action. The Plaintiff, Choloe Green, delivered her fourth
child, Israel Hank, via caesarean section at Sunrise Hospital on July 9, 2016. Ms. Green was
formally discharged from the Hospital by her treating OB/Gyn, Dr. Frank DeLee on July 10,
2016. Ms. Green was readmitted to Sunrise Hospital on July 14, 2016 (pain, nausea, vomiting)
and was discharged on July 16, 2016 by Dr. Ali Kia (internal medicine).
Plaintiff contends that her two hospital discharges (ordered by Drs. DeLee and Kia on
July 10, 2016 and July 16, 2016, respectively) were premature and breached the applicable
standard of care.
Plaintiff has not alleged in her Complaint that Sunrise Hospital and Medical Center was
the employer of either Frank J. DeLee, M.D. or Ali Kia, M.D. Plaintiff has not alleged that
either doctor is an “ostensible agent” of Sunrise Hospital. If Plaintiff does not contend that the
two physicians are employees or ostensible agents of the Hospital, then, this Motion should be
uncontested and granted'.
In the event Plaintiff does contest this Motion, a brief factual description of Dr. DeLee
and Dr. Kia will demonstrate that there is no basis to assert ostensible agency or vicarioug

liability for either physician as to Sunrise Hospital Medical Center.
Frank J. DeLee, M.D.’s Discharge Order of July 10, 2016
The Plaintiff, Choloe Green, age 32, has four children. According to Ms. Green’s
answers to interrogatories, Dr. DeLee delivered all four of her children between 2002 and 2016

(see Exhibit “A”). The Plaintiff acknowledges in her deposition that she had a long timd

! Plaintiff has not named Ali Kia, M.D. as a Defendant in this case even though it was Dr. Ali (in consultation with
Dr. DeLee) that actually ordered and signed the discharge report of July 16, 2016.
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physician/ patient relationship with Dr. DeLee well before the delivery of her fourth child at
Sunrise Hospital on July 9, 2016. Moreover, Dr. DelLee was Plaintiff’s actual treating
obstetrician, prior to delivery at Sunrise Hospital, of baby Israel Hanks on July 9, 2016. Ms.
Green chose and selected Dr. DeLee to be her treating OG/Gyn.
Attached as Exhibit “B” is the “Discharge Report” ordered by Frank J. DeLee, M.D.
releasing Choloe Green from Sunrise Hospital on July 10, 2016. Also attached as Exhibit “C”
are two physician discharge orders for Dr. DeLee’s delivery of Plaintiff’s second child, Tamya|
Green in 2009 and Dr. DeLee’s delivery of Plaintiff’s third child, Kai Banks in 2012. Attached
as Exhibit “D” are deposition excerpts of Dr. DeLee testifying that he has a private businesg
address at 700 Shadow Lane, Suite 330, Las Vegas, Nevada 89106. There is not even an|
allegation, nor should there be, that Dr. DeLee was an employee of Sunrise Hospital.
Based on the argument and Nevada case law set forth below, Frank J. DeLee, M.D.|
when discharging baby Israel Hanks on July 10, 2016 was not an employee or ostensible agent of
Sunrise Hospital Medical Center.
Ali Kia, M.D.’s Discharge Order of July 16, 2016
Ali Kia, M.D., is a board certified internist (See Exhibit “E”, Dr. Kia’s deposition
transcript, p. 6.) Dr. Kia was “self employed” (Exhibit “E” p. 4). Dr. Kia worked with Pioneer
Group and Nevada Hospitalist Group (Exhibit “E” p. 11) for whom he treated “private patients”
(Exhibit “E” p. 13).
In his deposition, at page 12, Dr. Kia explains that in his work with Nevada Hospitalist
Group, private patients insured through Health Plan of Nevada are seen. In seeing such patientsw

through Nevada Hospitalist Group (including patients seen at Sunrise Hospital), Dr. Kia
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specifically testified that he was an “independent contractor” (Exhibit “E” p. 12). Dr. Kia
testified he also covers patients at University Medical Center (Exhibit “E” p. 11).
On page 14 of his deposition, Dr. Kia testified that he bills patients through Nevada
Hospitalist Group which is separate billing from Sunrise Hospital. At page 68 of his deposition,)
Dr. Kia indicated that his selection as a consulting physician for Ms. Green was the result of her
having been insured through Health Plan of Nevada. That insurer used Nevada Hospitalist
Group and Dr. Kia was on call for the group (even though the patient was initially processed
through the Hospital Emergency Department).
Attached as Exhibit “F” is a Certificate of Liability Insurance demonstrating that Dr. Kig
maintained his own separate professional liability insurance. Attached as Exhibit “G” is g
document entitled “Conditions of Admission and Consent for Qutpatient Care” which Plaintiff]
Choloe Green signed on admission to Sunrise Hospital on July 14, 2016. In that form, signed by
Plaintiff Choloe Green, on the first page, in the first section, the following language states:
Legal Relationship between Hospital and Physicians. Most or all
of the physicians performing services in the hospital are
independent and are not hospital agents or employees.
Independent physicians are responsible for their own actions and
the hospital shall not be liable for the acts or omissions of any such
independent physicians.
Then, on the second page of the “Conditions of Admission and Consent for Outpatient
Care” form signed by Choloe Green on July 14, 2016 is the following additional language

(which is set forth in bold print):

“Professional services rendered by independent contractors are
not part of the hospital bill. These services will be billed to the
patient separately. . . .” (Emphasis not added.)
Dr. Kia testified that he billed his patients including Choloe Green separately. Dr. Kig

was on call for the Nevada Hospitalist Group then responding to a Health Plan of Nevada patient
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at Sunrise Hospital. That Private Group assigned Dr. Kia via their own call schedule to seg
Choloe Green:
Q. Doctor, my name is Mike Prangle. [ represent Sunrise. And I
think you told us this earlier, but is it correct to say that you were
not an employee of Sunrise Hospital while you cared for this
patient?
A. That's correct.
Q. You were an independent contractor?
A. Yes, correct.
Q. The group that you were affiliated with was Nevada Hospital
A. That's correct.
Q. When did you begin your affiliation with that group?
A. Nevada Hospitalist Group?
Q. Yes.
A. That would have been January of 2016.
Q. And in terms of how it was that you were at Sunrise Hospital on
July 14th, the day that this patient was assigned to you, was
that done pursuant to a call schedule?
A. Yes, correct.
Q. And who prepared that call schedule?
A. It would have been Nevada Hospitalist Group.

Q. And so -

A. They have a team that they set up the call schedule for the HPN
or—

Q. So Nevada Hospitalist Group per that schedule is the one
who selected you to be at Sunrise on July 14th?

A. Yes.
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Q. Would you agree with me that Sunrise Hospital did not in
any way select you to be the on-call physician for July 14th?
A. I wasn't aware, no. (Excerpt from pages 48-49 of Ali M. Kia,
M.D. (Emphasis added.) Exhibit “F”)
Finally, attached as Exhibit “H?” is the signed discharge report (signed by Ali Kia, M.D,
releasing Choloe Green from Sunrise Hospital on July 16, 2016. Dr. Kia testified at page 50 of

his deposition that it was his . . . decision to discharge this patient. . . .”

Q. And then just lastly, with regard to — it was your decision to
discharge this patient?
A. It was.

Dr. Kia was an independent private doctor not selected by Sunrise Hospital to treat
Choloe Green. Dr. Kia discharged Ms. Green from Sunrise Hospital on July 16, 2016.

ARGUMENT

Drs. DeLee And Kia Are Not “Employees” Or “Ostensible Agents”
Of Sunrise Hospital As A Matter Of Law.

The general rule of vicarious liability is that an employer is liable for the negligence of ity
employee but not the negligence of an independent contractor. McCroskey v. Carson Tahoe
Regional Medical Center, 133 Nev. Adv. Op 115 (Nev. 2017). See, also Oehler v. Humana,
Inc., 105 Nev. 348, 775 P.2d 1273 (Nev. 1989) and Schlotfeldt v. Charter Hospital of Las Vegas,
112 Nev. 42,910 P.2d 271 (Nev. 1996).

A doctor’s mere affiliation with a hospital is not sufficient to hold a hospital vicariously
liable for the doctor’s negligent conduct. Schlotfeldt (citing to Hill v. St. Claire's Hospital, 490
N.E.2d 823 (New York 1986)). Moreover, merely because a physician or surgeon is on 4
hospital’s staff does not necessarily render that physician an employee of the hospital)

Schlotfeldt (citing to Evans v. Bernhard, 23 Ariz. App. 413, 533 P.2d 725 (Ariz. 1975).
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The Nevada Supreme Court in Schlotfeldt v. Charter Hospital of Las Vegas, 112 Nev. 42|
910 P.2d 271 (Nev. 1996), clearly and unambiguously stated that evidence that a physician
maintains a private practice may tend to dispel any claim of an agency relationship between &
hospital and doctor:

“Further, evidence that a doctor maintains a private practice may
tend to dispel any claim of an agency relationship between a doctor
and a hospital. Hundt, 284 N.E.2d at 678.” (Schlotfeldt, supra.)

Finally, while the existence of an agency relationship (ostensible agency or vicarious
liability) may present a question of fact for the jury, “ . .. a question of law exists as to whether
sufficient competent evidence is present to require that the agency question be forwarded to the
jury. . ..” Schlotfeldt;, see also 3AmJur2d Agency Section 362 (1986). The Nevada Supreme
Court has stated that determining whether an issue of fact exists for a jury is similar to determing
whether an issue of fact is present to preclude summary judgment. Schlotfeld!, supra.

In Oehler v. Humana, Inc., 105 Nev. 348, 775 P.2d 1273 (Nev. 1989), the Nevada
Supreme Court affirmed a summary judgment order which found, as a matter of law, that agency
did not exist between a hospital and a doctor. The Oehler court stated that:

... ahospital is not vicariously liable for acts of physicians who
are neither employees nor agents of the hospital. . . .” (Oehler
(cited in Schiotfeldt).

In this case, the issue as to whether Drs. DeLee and Kia are agents or ostensible agents of
Sunrise Hospital should, respectfully, be decided as a matter of law. There is not sufficient
competent evidence to require such issue to be resolved by a jury.

For instance, Dr. Frank DeLee was Plaintiff’s treating and delivering OB/Gyn for morsg

than 15 years prior to her presentation to Sunrise Hospital on July 9, 2016. Plaintiff selected Dr.

DeLee. Plaintiff had no reasonable expectation that Dr. DeLee was a hospital employee. To the]

Page 9 of 12 APP1-0057




HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE

SUITE 200
LAS VEGAS, NEVADA 89144

702-889-6400

FACSIMILE: 702-384-6025

TELEPHONE:

12

13

14

15

20

21

22

23

24

25

26

27

28

contrary, Plaintiff regularly treated with Dr. DeLee for obstetrical care at his private medical
offices. Dr. DeLee and Sunrise Hospital have both attested that Dr. DeLee is not an employee of
the hospital. Dr. DeLee issued the written “discharge report” releasing Plaintiff in her first
hospitalization. ~ Under Schlotfeldt, Oehler and McCroskey, Sunrise Hospital cannot be
vicariously liable for Dr. DeLee’s care or decision to discharge Plaintiff from the Hospital on
July 10, 2016.

Similarly, in Plaintiff’s second discharge from Sunrise Hospital, Ali Kia, M.D. was nof
an employee of Sunrise Hospital. Dr. Kia has testified that Choloe Green, Plaintiff, was a private
patient of his and that he was treating her as an independent contractor. Dr. Kia was selected as
Ms. Green’s consulting internist because her insurer, HPN, utilizes Nevada Hospitalist Group.
Nevada Hospitalist Group had a call schedule and it was Dr. Kia’s turn to take call for a patient
of that Group to be seen at Sunrise Hospital. It is Dr. Kia’s testimony that it was his decision to
discharge Plaintiff on July 16, 2016 and it was Dr. Kia who signed the discharge report.

Moreover, Dr. Kia has testified he was an independent contractor at the time hg
discharged Plaintiff. Dr. Kia testified Plaintiff was a private patient of his and Nevada
Hospitalist’s Group. Dr. Kia billed separately from the Hospital for care rendered to Cholog
Green. Dr. Kia has a private office, a private practice, and maintains his own private
professional liability insurance. Dr. Kia is not an agent or ostensible agent of Sunrise Hospital.
To hold otherwise would render all consulting physicians of all patients, employees of the
hospitals where they treat such patients. Such a doctrine would directly violate the spirit and
intent of the Schlotfeldt, Oehler, and McCroskey opinions.

It is submitted that Plaintiff cannot offer sufficient competent evidence that Dr. DeLee

was employed by or has an agency relationship with Sunrise Hospital. As such, any theory of
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ELECTRONICALLY SERVED
12/14/2018 1:41 PM

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.

Nevada State Bar No. 12659

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. VIII

Plaintiff,
v,

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.

RESPONSE TO DEFENDANT FRANK J. DELEE, M.D.’S FIRST SET OF
INTERROGATORIES TO PLAINTIFF

COMES NOW the Plaintiff Choloe Green, by and through her attorney, Daniel Marks, Esq., of the
Law Office of Daniel Marks, and hereby submits her Response to Defendants Frank J. DeLee, M.D.’s First
Set of Interrogatories to Plaintiff as follows:
INTERROGATORY NO. 1:

Please provide the following information personal identification information:

(a) Your full name;

(b) All names by which you have ever been known or names/aliases which you have used;

(c) Your date of birth;

(d) Your place of birth;
1111
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(e)

®
(®

(h)

The number of individuals living with you, including the person’s name, age, and
relationship to you,

Your present residence address, and any address at which you lived during the past ten years;
Your telephone numbers, including cellular service provider(s)/carrier(s) at the time of the
alleged incident; and

Your social security number.

RESPONSE TO INTERROGATORY NO. 1:

(a)
(b)
(c)
(d)
(e)

®

2
(h)

Choloe Shacana Green

Cece

July 15, 1986

Las Vegas, Nevada

Betty Jimerson, 50s, Mother

Brandon Green, 17, child

Tamyah Green, 9, child

Kai Hanks, 6, child

Israel Hanks, 2, child

Present Address: 4828 Golden Shimmer, Las Vegas, Nevada 89139 (1 %2 years)

Past Addresses: 5434 Lavender Grove Court, Las Vegas, Nevada 89103 (2 years)
3213 Denvers Dream, North Las Vegas, Nevada (1year)
3668 Asbury Hill Ave., Las Vegas, NV 89110

Plaintiff does not remember the addresses of all other prior residenccs.

Present: 702-628-0392; Metro PCS

INTERROGATORY NO. 2:

Please identify your health care insurer and/or coordinator of benefits, any health insurance claim

number (HICN), any Medicare number, and whether you have been diagnosed with end stage renal disease.

(Your social security number from Interrogatory No. 1 will be provided to Medicare and/or Medicaid for

determination of Plaintiff’s Medicare and/or Medicaid eligibility for reporting purposes mandated by Section

2
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111 of the Medicare, Medicaid and SCHIP Extension Act 0f2007.) IF YOU HAVE EVER APPLIED FOR
OR RECEIVED BENEFITS FROM MEDICARE OR MEDICAID AT ANY TIME, WHETHER PRIOR
TO OR AFTER THE ACCIDENT AT ISSUE, OR IF YOU HAVE EVER APPLIED FOR OR RECEIVED
BENEFITS FROM THE SOCIAL SECURITY ADMINISTRATION, PLEASE SO INDICATE IN YOUR
RESPONSE REGARDLESS OF ANY RELATIONSHIP TO THE INCIDENT(S) AT ISSUE.
RESPONSE TO INTERROGATORY NO. 2:

Plaintiff is on Medicaid, Recipient Number 00000035007. Plaintiff has not been diagnosed with end

stage renal disease.
INTERROGATORY NO. 3:
Please describe the details of the incident, in your own words, describing factually, without legal

conclusions, with as much specificity as possible, the circumstances of the Incident (i.e., who, what, when,

where, and how).

RESPONSE TO INTERROGATORY NO. 3:

Plaintiff was a long-time patient of Defendant Dr. Delee. He had delivered, via C-Section, all of
Plaintiff’s children. On July 9, 2016, Dr. Delee delivered Plaintiff’s fourth child, Israel Hanks, via C-Section.
Even though Plaintiff had not had a bowel movement since the C-Section on July 9, 2016, Dr. Dclee
discharged Plaintiff from Sunrise Hospital on July 10,2016. That was only one day after the C-section. After
Plaintiff got home she soon discovered that her recovery from the C-section was nothing like her recovery
from her prior three (3) C-Sections. On July 13, 2016, Plaintiff went to Valley Hospital because she was
experiencing pain because she still had not had a bowel movement since the C-Section. Her pain was so
severe that she had to have her 15 year old son help her get dressed. Valley Hospital gave her an injection
in her abdomen and discharged her that same day because she had an appointment with Dr. Delee the
following day.

On July 14,2016, Plaintiff was scheduled to see Dr. Delee in the afternoon. However, Plaintiff’s pain
was so severe that she arrived at his office that morning hoping to be seen sooner. Plaintiff told Dr. Delee
that she was in severe pain, had not had a bowel movement, and that something was not right. In response,

Dr. Delee, prescribed her a stool softener, patted her on the back and said she would be fine. Plaintiff also

remembers that Dr. Delee removed her staples that morning.

3
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RUN DATE: 07/20/16 MEDITECH FACILITY: cocsz PAGE 37

RUN TIME: 0110 IDEV - Discharge Report

RUN USER: HPF.FEED

PATIENT:  GREEN,CHOLOE S A/S: 30F ADMIT: 07/09/16
ACCOUNT NO: D00113776996 LoC: D.HIU DISCH/DEP: 07/10/16

RM: D.3032 STATUS: IN
ATTEND DR: Dele2.Frank J MD BD: 0 UNIT NO:  D001315049

REPORT STATUS: FINAL

Weight Monitoring:
Ka: 109.316
Weight - Lb: 241
Other Specific Frequency:

What anticoagulation med is patient being sent home on:

List reason for medication choice:

ﬁiet: Regular
Activity/Exercise/Limitations: Pelvic rest
Lifting Restrictions:

Return to Work/School:
0K to Drive:

Call Your Doctor If -
Fever Greater Than: 100.4

1st Follow Up:
2nd:

3rd:

Physician:

Follow-Up with: DELEE
Follow wp in: 1 KEEK
Reason: FOLLOW UP

Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:

Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:

Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:

PERMANENT MEDICAL RECORD COPY

Patient:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113776996 Page 37 of 38
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RUN DATE: 07/20/16 MEDITECH FACILITY: COCSZ
RUK TIME: 0110 IDEV - Discharge Report
RUN USER: HPF.FEED

PAGE 38

RM: D.3032 STATUS:
REPORT STATUS: FINAL

PATIENT:  GREEN.CHOLOE S A/S: 30 F ADNIT: 07/09/16
ACCOUNT NO: D001137769%96 LoC: D.HIU DISCH/DEP: 07/10/16

IN
ATTEND DR: Delee.Frank J MD BD: 0 UNIT NO: DO0D1315049

Physician:
Follow-Up with:
Follow up in:

Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:

== INFANT/NICU
== INFANT/PEDIATRIC/NICU =
Primary Dx of Asthma:

Provide Pre-printed Mother/Infant Instructions:

- Outpatient Services Needs ==

== REHAB / SNF / LTAC / HOSPICE ONLY ==

Rehabilitation Potential: (Group response undefined)
Anticipated LOS: . . .
I certify that post-hospital skilled services are required at an extended

care facility as a continuation for which he/she was receiving in-patient

hospital services prior to the transfer to the extended care facility.

Order’s Audit Trail of Events
07/10/16 1329 DNUR.DRL1 Order ENTER in OM
07/10/16 1329 DNUR.DRLYL Ordering Doctor: Delee,frank J MD
07/10/16 1329 DNUR.DRL1 Order Source: WRITTEN
07/10/16 1331 DNUR.DCA2 order ackrowledged

WM -

*% IDEV END OF REPORT **

PERMANENT MEDICAL RECORD COPY

Patient:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113776996

Page 38 of 38
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PHYSICIAN ORDERS
PATIENT CLASSIFICATION STATUS: ] | O (refer to Classification Order Form) Cm %
Check One: [J Admitto INPATIENT Status for, Level of Care:
O Place patient in OUTPATIENT Status for Location:

) Place patient in OUTPATIENT Status and bagin observation services for.

DATE | TIME

Ui etfel g2 ° ///,_ ,//\.-—/
Ulliz pered [Lf cf,«,.,\ 78N ///

A
Ay
OO HDEDORDDD

DIAGNOSIS: CONDITION;
HEIGHT: FVin Micm, _WEIGHT: Ibs. or kg - || DRUG & FOOD ALLERGIES ?
Sl 3 L
SUNRISE CANA /
HOSF(TM.IHED#CALSCENTER GREEN CHOLOE SHA
SUSRISE CHILONEWS HOSDITM. DO0104312715  ADH I

3188 Sauth Matyland Paskway 01/30/12 0427 DELEE FW

LasVogon, Norada B3105 PHYSICIAN ORDERS 00715186 PR DOUIIEAS.

i e

00035 (Rav 07/11) Page 1ot 1

ASH006809



»)

SCAN 0 FIRST

mne

SUNRISE .
el PHYSICIAN ORDERS PHYSICIAN' ORDERS
Las Vegas, Novada Pg. 1 of 1
1. ALL MEDICATION ORDERS MUST BE REVIEWED FOR RENEWAL EVERY 30 DAYS FROM THE DATE OF ADMISSION
HOSPITAL 2. USE DARK INK PEN, A SIGNATURE MUST ACCOMPANY EACH ORDER
REGULATIONS Promote Patient Safety! 1. Indicate reasons for use for all PRN orders. 2. Do NOT use dangerous abbreviations
. . DO NOT
PATIENT CLASSIFICATION STATUS: [ | {77 u (referto Classification Order Form) O m Dse
ApmissioN:  [{] INPATIENT  [TJOBSERVATION [] OUTPATIENT ADMIT TO : UNIT

DATE | TIME %
é\\zc \ /7 - /j‘ s y /1\;
/ pAN

2

>
BEHRDOHOO®O®OOHOO®®

/
DIAGNOSIS: CONDITION:

HEIGHT: Fifin Micm  WEIGHT: Ibs. or Kg.. ' TRANSMIT TO PHARMACY

IPAﬂENT IDENTIFICATION DRUG & FOOD ALLERGIES ROOM NO.*
- 301 %

Sunrise Hospital and Medical Center BLACKEN box for STAT
D00099630952 R Always feed top of form in first
GREEN, CHOLOE SHACANA TAT
DOB 07/15/86 - F/22 BAP S
Attending MD: DELEE,FRANK J D

® MR# D001315049 SR-2183/ -00035-SZ  (08/08) PHYSICIAN'S ORDERS

ASH001702
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Frank J. DeLee, M.D. ~ September 20, 2018
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DISTRICT COURT
CLARK COUNTY, NEVADA
* * * * *
CHOLOE GREEN, an individual,
Plaintiff,

Case No.: A-17-757722-C
Dept. No.: VIII

vs.

FRANK J. DELEE, M.D., an
individual; FRANK J. DELEE
MD, PC, a Domestic
Professional Corporation,
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign
Limited-Liability Company,

CERTIFIED
COPY

Defendants.

e e et e S S e e e o S e Nt e

DEPOSITION OF FRANK J. DeLEE, M.D.
Taken on Thursday, September 20, 2018
At 9:40 a.m.

Taken at 610 South Ninth Street
Las Vegas, Nevada

Reported By: Terri M, Hughes, CCR No. 619

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Page 2

DEPOSITION OF FRANK J. DeLEE, M.D., taken a1 the Law
Office of Daniel Marks, 610 South Ninth Street, Las Vegas,
Nevada, on Thursday, September 20, 2018, at 9:40 a.m.,
before Terri M. Hughes, Certified Court Reporter, in and
for the State of Nevada.
APPEARANCES:
For the Plaintiff:

DANIEL MARKS, ESQ.

NICOLE M. YOUNG, ESQ.

Law Office of Daniel Marks

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536

For the Defendants, Frank J. Delee, M.D. and Frank J.
DelLee, M.D,,P.C.:

ERIC K. STRYKER, ESQ.

Wilson Elser Moskowitz Edelman & Dicker LLP

300 South Fourth Street

11th Floor

Las Vcgas, Ncvada 89101

(702) 727-1400

For the Dcfend
LLC:
TYSON J. DOBBS, ESQ.
Hall Prangle & Schoonveld LLC
1160 North Town Center Drive
Suite 200
Las Vegas, Nevada 89144
(702) 889-6400

and Medi

Sunrisc H

| Center,

INDEX
Witness: FRANK J. DeLEE, M.D.
Examination Further Examination
By Mr. Marks 4 -
By Mr. Dobbs 58 -

EXHIBITS
Plaintiff's
1 - Curriculum Vitae........ccocoereenrisennnc 8
2 - Note FID 000057.........crvecnvrmrcrreenee 27
3 - Sign-In Sheet 31
4 - Note 11/28/16 FID 0001 14..................... 33
5 - Physician Orders
6 - Sunrisc Hospital Rccord SH000584............. 39
7 - Centennial Hospital Record CHH002637......... 44
8 - Important Message...........ccoveerrecreennes 46
9 - Discharge Summary
10 - Sunrise Hospital Records SH000775;
SH000777-SHO0078S..........c0covereeereenenne
11 - Sunrise Hospital Records SH000642. SH0006SI 55
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September 20, 2018
2 (Pages 2 to 5)

Page 4

(In an off-the-record discussion held prior to the
commencement of the deposition proceedings, counsel
agreed to waive the court reporter requirements under
Rule 30(b)(4) of the Nevada Rules of Civil Procedure.)
Whereupon --

FRANK J. DeLEE, M.D.,
being first duly sworn to tell the truth, the whole truth,
and nothing but the truth, was examined and testified as
follows:

EXAMINATION

BY MR. MARKS:
. State your name, please.
Frank DeLee.
And what's your business address?
700 Shadow Lane, Suite 330, Las Vegas, 89106.
And have you had your deposition taken before?
Yes.
Do you know how many times?
. Two or three.
When's the last time you had it taken?
. About five years ago.
. Okay. So why don't | review the ground rules.
Everything that's said in the room is taken down by
the court reporter, will be typed up in a booklet format.
You'll have a chance to read the booklet.

OrO0PLO>PO0>PLO0PL0

Page 5

Have you read your depositions in the past?

A. Yes.

Q. Okay. So under the rules in Nevada you can read
the deposition, you can make changes in your testimony.
If you make changes and the matter went to trial, the
attommeys could comment on those changes. And by that we
could read verbatim what you said here today and then
comment on the fact that you made a change. Do you
understand that?

A. Yes.

Q. You understand you're under oath today and you
have the same obligation to tell the truth as if we were
in court in front of a judge?

A. Yes.

Q. So if you made changes, you'd be asked to sign in
front of a notary and you'd be under oath at that time.
Do you understand?

A. Yes.

Q. Okay. And if the matter went to trial, you'd be
under oath. So it's kind of a three-step process. You're
under oath here today, you're under oath if you read and

'sign, you'd be under oath in court. Do you understand
that?

A. Yes.

Q. And if there were changes or different statements,

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
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DISTRICT COURT
CLARK COUNTY, NEVADA
* * * * *
CHOLOE GREEN, an individual,
Plaintiff,

Case No.: A-17-757722-C
Dept. No.: VIII

vsS.

)

)

)

)

)

)
FRANK J. DELEE, M.D., an )
individual; FRANK J. DELEE )
MD, PC, a Domestic )
Professional Corporation, )
SUNRISE HOSPITAL AND MEDICAL )
CENTER, LLC, a Foreign )
Limited-Liability Company, )
)

)

)

Defendants.

CERTIFIED
COPY

DEPOSITION OF ALI KIA, M.D.
Taken on Wednesday, November 14, 2018
At 1:35 p.m.

Taken at 610 South Ninth Street

Las Vegas, Nevada

Reported By: Terri M. Hughes, CCR No. 619

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
Page 4
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(In an off-the-record discussion held prior to the
commencement of the deposition proceedings, counsel
agreed to waive the court reporter requirements under
Rule 30(b) (4) of the Nevada Rules of Civil Procedure.)
Whereupon --
ALI KIA, M.D.,
being first duly sworn to tell the truth, the whole truth,
and nothing but the truth, was examined and testified as
follows:
EXAMINATION
BY MR. MARKS:
Q. State your name, please.
A. Ali Kia. |
And what's your business address?
3022 South Durango Drive, 89119.
And who are --
Las Vegas.
Who are you employed by?
I'm self-employed.

Okay. Have you had your deposition taken before?

OO or 0 r 0O ¥ O

No, first time.

Q. Okay. So you had an opportunity to discuss the
rules of a deposition with your attorney?

A. I have.

Q. Okay. So just in addition to what she told you,

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
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tell me, I'll rephrase it. Your attorney could make
objections from time to time. Unless she would instruct
you not to answer a question, normally the objections are
preserved and you would answer. Do you understand?

A. I do.

Q. Okay. So when you say you're self-employed, do
you have your own professional practice?

A. I do.

Q. Can you give us the name?

>

Ali Kia, M.D., Inc., Incorporated.
Q. And how long have you had that?
A Since 2008, February.
Q. Okay. And what's your -- do you have a specialty
in medicine?
A. Internal medicine.

Q. Okay. Are you board certified?

A. I am.
Q. And when did you become board certified?
A. 2006 and renewed in 2016.

Q. Okay. And I'm going to ask a little about your
educational background. Your attorney said she could
supplement with your CV, but I'll hit the highlights.
Where did you go to college?

A. UC -- University of California-Riverside.

Q. Okay. UNLV played them last night.

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Al Kia, M.D. ~ November 14, 2018

Page 11
1 at?
2 A. It's not. I also cover University Medical Center.
3 I'm on teaching staff at UNLV for the School of Medicine.
4 Q. When did you get on teaching staff?
5 A July of 2017.
6 Q. And what do you do as teaching staff?
7 A. My title is an adjunct professor of medicine.
8 Q. So adjunct means clinical?
9 A. Clinical, teaching rounds with the residents and

10 seeing patients, admitting and --

11 Q. So how often do you do UMC versus Sunrise?

12 A. I'm at UMC every day now, so not too many

13 patients, but we break up our teaching weeks. Whenever

14 they need, I help them out.

15 Q. And how often are you at Sunrise?

16 A, Every day.

17 Q. So you're at both every day?

18 A. I alternate a little. 1I cover the Pioneer Group,

19 which is a group at UMC, and then Nevada Hospitalist Group
20 at Sunrise Hospital.

21 Q. Okay. So in terms of your interaction at Sunrise,
22 calling your attention to the year 2016, is it the same

23 now as it was in 2016, your interactions or working at

24 Sunrise?

25 A. I'm not quite sure I understand the question.

All-American Court Reporters (702) 240-4393
www.aacrlv.com
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Q. Okay. In terms of your working at Sunrise now --

A. Uh-huh.

Q. -- do you get a schedule, the days you're on call,
so to speak, at Sunrise?

A. For the group of Nevada Hospitalist Group, and we
cover one of the insurance -- major insurances in town,
namely Health Plan of Nevada.

Q. Okay. So you have your own P.C., professional
corporation, but through Nevada Hospitalist you're
assigned Sunrise Hospital?

A. Yes, correct. So as an independent contractor.

Q. But you go virtually every day to Sunrise to see
patients?

A. Yeah, the days I'm covering. We do get days off
also.

Q. But you work five, six days a week?

A. Roughly.

Q. Okay. And was that the same in 20162

A. It was roughly the same. 1It's been since 2016
about the same.

Q. So you were employed -- you were an independent
contractor but employed through Nevada Hospitalist
covering patients at Sunrise in July of 20167

A. That's correct.

Q. So the patient didn't choose you, the patient

All-American Court Reporters (702) 240-4393
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I'm a consulting physician.

Q. And why would you be consulting versus attending?
How do you explain the difference?

A. Some of the times patients are in the intensive
care unit, and Sunrise Hospital has a closed ICU. So the
intensivist, the ICU physicians would consult me for
medicine, and then I typically take over the case and
discharge the patient from that point.

Q. 1If it's not an ICU patient, then effectively you'd
be the attending at Sunrise if the patient is assigned to
you?

A. No. The only other case is if I'm consulted by a
surgeon that the patient is under their service, I'm still
a consultant.

Q. Okay. And you're paid directly Sunrise to you or
through Nevada Hospitalist?

A. Through Nevada Hospitalist Group.

Q. So it goes Sunrise, Nevada Hospitalist to you?

A. No. Sunrise is separate. I do my billing through
Nevada Hospitalist Group.

Q. Okay. And they bill Sunrise?

A. No, they don't. They bill the insurance of the
patient.

Q. Okay. What about Medicare and Medicaid, how does

that work?
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Q. Did you ever review the records from Centennial
Hospital?

A. I was not aware she was at another hospital.

Q You know nothing about that?

A. I had not followed up after this.,.

Q. And you never saw her or saw any records of her?

A I'm sorry?

Q. You never saw her or saw any records regarding
what happened after?

A. I don't understand.

Q. After Sunrise, after she was discharged?

A. After Sunrise I'm not aware of what transpired.

MR. MARKS: Okay. I'll pass the witness.
MR. STRYKER: Go ahead.
EXAMINATION
BY MR. PRANGLE:

Q. Doctor, my name is Mike Prangle. I represent
Sunrise. And I think you told us this earlier, but is it
correct to say that you were not an employee of Sunrise
Hospital while you cared for this patient?

A. That's correct.

Q. You were an independent contractor?

A. Yes, correct.

Q. The group that you were affiliated with was Nevada

Hospitalist Group?
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A. That's correct.

Q. When did you begin your affiliation with that

A. Nevada Hospitalist Group?

Q. Yes.

A. That would have been January of 2016.

Q. And in terms of how it was that you were at
Sunrise Hospital on July 14th, the day that this patient
was assigned to you, was that done pursuant to a call
schedule?

A, Yes, correct.

Q. And who prepared that call schedule?

A. It would have been Nevada Hospitalist Group.

Q. And so --

A They have a team that they set up the call
schedule for the HPN or --

Q. So Nevada Hospitalist Group per that schedule is
the one who selected you to be at Sunrise on July 14th?

A. Yes.

Q. Would you agree with me that Sunrise Hospital did
not in any way select you to be the on-call physician for
July 14th?

A. I wasn't aware, no.

Q. Okay. Because that scheduling -- that

decision-making process was done by Nevada Hospitalist
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which there are no altematives or which your physician recommends, may be necessary for potentially
life-saving treatment.

4. Consent to Photographs, Videotapes and Audio Recordings. I consent to photographs, videotapes, digital
or audio recordings, and/or images of me being recorded for security purposes and/or the hospital’s quality
improvement and/or risk management activities. I understand that the facility retains the ownership rights
to the images and/or recordings. I will be allowed to request access to or copies of the images and/or
recordings when technologically feasible unless otherwise prohibited by law. Iunderstand that these images
and/or recordings will be securely stored and protected. Tmages and/or recordings in which I am identified
will not be released and/or used outside of the facility without a specific written authorization from me or
my legal representative unless otherwise required by law.

5. Financial Agreement. In consideration of the services to be rendered to Patient, Patient or Guarantor
individually promises to pay the Patient’s account at the rates stated in the hospital’s price list (known as the
“Charge Master”) effective on the date the charge is processed for the service provided, which rates are
hereby expressly incorporated by reference as the price term of this agreement to pay the Patient’s account,
Some special items will be priced separately if there is no price listed on the Charge Master. An estimate of
the anticipated charges for services to be provided to the Patient is available upon request from the hospital,
Estimates may vary significantly from the final charges based on a variety of factors, including, but not
limited to, the course of treatment, intensity of care, physician practices, and the necessity of providing
additional goods and services.

Professional services rendered by independent contractors are not part of the hospital bill. These
services will be billed to the Patient separately. I understand that physicians or other health care
professionals may be called upon to provide care or services to me or on my behalf, but that I may not
actually see, or be examined by, all physicians or health care professionals participating in my care; for
example, [ may not see physicians providing radiology, pathology, EKG interpretation and anesthesiology
services. I understand that, in most instances, there will be a separate charge for professional services
rendered by physicians to me or on my behalf, and that I will receive a bill for these professional services
that is separate from the bill for hospital services.

The hospital will provide a medical screening examination as required to all Patients who are seeking
medical services to determine if there is an emergency medical condition without regard to the Patient’s
ability to pay. If there is an emergency medical condition, the hospital will provide stabilizing treatment
within its capacity. However, Patient and Guarantor understand that if Patient does not qualify under the
hospital’s charity care policy or other applicable policy, Patient or Guarantor is not relieved of his/her
obligation to pay for these services.

If supplies and services are provided to Patient who has coverage through a governmental program or
through certain private health insurance plans, the hospital may accept a discounted payment for those
supplies and services. In this event any payment required from the Patient or Guarantor will be determined
by the terms of the governmental program or private health insurance plan. If the Patient is uninsured and
not covered by a govemmental program, the Patient may be eligible to have his or her account discounted
or forgiven under the hospital’s uninsured discount or charity care programs in effect at the time of treatment.
Tunderstand that I may request information about these programs from the hospital.

Patient:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113938887 Page 2 of 7
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I also understand that, as a courtesy to me, the hospital may bill an insurance company offering coverage,
but may not be obligated to do so. Regardless, I agree that, except where prohibited by law, the financial
responsibility for the services rendered belongs to me, the Patient or Guarantor. I agree to pay for services
that are not covered and covered charges not paid in full by insurance coverage including, but not limited
to, coinsurance, deductibles, non-covered benefits due to policy limits or policy exclusions, or failure to
comply with insurance plan requirements.

6. Third Party Collection. I acknowledge that the Providers may utilize the services of a third party Business
Associate or affiliated entity as an extended business office (“EBO Servicer™) for medical account billing
and servicing. During the time that the medical account is being serviced by the EBO Servicer, the account
shall not be considered delinquent, past due or in default, and shall not be reported to a credit bureau or
subject to collection legal proceedings. When the EBO Servicer’s efforts to obtain payment have been
exhausted due to a number of factors (for e.g., Patient or Guarantor’s failure to pay or make a payment
arrangement after insurance adjustments and payments have been credited, and/or the insurer’s denial of
claim(s) or benefits is received), the EBO Servicer will send a final notice letter which will include the date
that the medical account may be returned from the EBO Servicer to the Provider. Upon return to the Provider
by the EBO Servicer, the Provider may place the account back with the EBO Servicer, or, at the option of
the Provider, may determine the account to be delinquent, past due and in default. Once the medical account
is determined to be delinquent it may be subject to late fees, interest as stated, referral to a collection agency
for collection as a delinquent account, credit bureau reporting and enforcement by legal proceedings.

1 also agree that if the Provider initiates collection efforts to recover amounts owed by me or my Guarantor,
then, in addition to amounts incurred for the services rendered, Patient or Guarantor will pay, to the extent
permitted by law: (a) any and all costs incurred by the Provider in pursuing collection, including, but not
limited to, reasonable attorneys’ fees, and (b) any court costs or other costs of litigation incurred by the
Provider.

7. Assignment of Benefits. Patient assigns all of his/her rights and benefits under existing policies of insurance
providing coverage and payment for any and all expenses incurred as a result of services and treatment
rendered by the Provider and authorizes direct payment to the Provider of any insurance benefits otherwise
payable to or on behalf of Patient for the hospitalization or for outpatient services, including emergency
services, if rendered. Patient understands that any payment received from these policies and/or plans will
be applied to the amount that Patient or Guarantor has agreed to pay for services rendered during this
admission and, that Provider will not retain benefits in excess of the amount owed to the Provider for the
care and treatment rendered during the admission.

I understand that any health insurance policies under which I am covered may be in addition to other
coverage or benefits or recovery to which I may be entitled, and that Provider, by initially accepting health
insurance coverage, does not waive its rights to collect or accept, as payment in full, any payment made
under different coverage or benefits or any other sources of payment that may or will cover expenses incurred
for services and treatment.

1 hereby irrevocably appoint the Provider as my authorized representative to pursue any claims, penalties,
and administrative and/or legal remedies on my behalf for collection against any responsible payer,
employer-sponsored medical benefit plans, third party liability carrier or, any other responsible third party

Patient:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113938887 Page 3 of 7
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(“Responsible Party”) for any and all benefits due me for the payment of charges associated with my
treatment. This assignment shall not be construed as an obligation of the Providers to pursue any such right
of recovery. I'acknowledge and understand that I maintain my right of recovery against my insurer or health
benefit plan and the foregoing assignment does not divest me of such right.

Tagree to take all actions necessary to assist the Provider in collecting payment from any such Responsible
Party should the Provider(s) elect to collect such payment, including allowing the Provider(s) to bring suit
against the Responsible Party in my name. If I receive payment directly from any source for the medical
charges associated with my treatment acknowledge that it is my duty and responsibility to immediately pay
any such payments to the Provider(s).

8. Medicare Patient Certification and Assignment of Benefit. I certify that any information I provide in
applying for payment under Title XVIII (“Medicare”) or Title XIX (“Medicaid”) of the Social Security Act
is correct. I request payment of authorized benefits to be made on my behalf to the hospital or hospital-
based physician by the Medicare or Medicaid program.

9. Private Room. Iunderstand and agree that I am (or Guarantor is) responsible for any additional charges
associated with the request and/or use of a private room.

10. Outpatient Medicare Patients. Medicare does not provide coverage for “self-administered drugs” or drugs
that you normally take on your own, with only a few limited exceptions. If you get self-administered drugs
that aren’t covered by Medicare Part B, we may bill you for the drug. However, if you are enrolled in a
Medicare Part D Drug Plan, these drugs may be covered in accordance with Medicare Part D Drug Plan
enrollment materials. If you pay for these self-administered drugs, you can submit a claim to your Medicare
Part D Drug Plan for a possible refund.

11. Communications About My Healthcare. I authorize my healthcare information to be disclosed for
purposes of communicating results, findings, and care decisions to my family members and others I
designate to be responsible for my care. I will provide those individuals with a password or other verification
means specified by the hospital. I agree I may be contacted by the Provider or an agent of the Provider or an
independent physician’s office for the purposes of scheduling necessary follow-up visits recommended by
the treating physician.

12. Coasent to Telephone Calls for Financial Communications. Iagree that, in order for you, or your EBO
Servicers and collection agents, to service my account or to collect any amounts I may owe, I expressly
agree and consent that you or your EBO Servicer and collection agents may contact me by telephone at any
telephone number I have provided or you or your EBO Servicer and collection agents have obtained or, at
any number forwarded or transferred from that number, regarding the hospitalization, the services rendered,
or my related financial obligations. Metheds of contact may include using pre-recorded/artificial voice
messages and/or use of an automatic dialing device, as applicable.

13. Consent to Email or Text Usage for Discharge Instructions and Other Healthcare Communications.
If at any time I provide the Providers an email or text address at which I may be contacted, I consent to
receiving discharge instructions and other healthcare communications at the email or text address I have
provided or you or your EBO Servicer have obtained or, at any text number forwarded or transferred from
that number. These discharge instructions may include, but not be limited to: post-operative instructions,

Patlent:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113938887 Page 4 of 7
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physician follow-up instructions, dietary information, and prescription information. The other healthcare
communications may include, but are not limited to communications to family or designated representatives
regarding my treatment or condition, or reminder messages to me regarding appointments for medical care.

14, Release of Information. I hereby permit Providers to release healthcare information for purposes of
treatment, payment or healthcare operations. Healthcare information regarding a prior admission(s) at other
HCA affiliated facilities may be made available to subsequent HCA-affiliated admitting facilities to
coordinate Patient care or for case management purposes. Healthcare information may be released to any
person or entity liable for payment on the Patient’s behalf in order to verify coverage or payment questions,
or for any other purpose related to benefit payment. Healthcare information may also be released to my
employer’s designee when the services delivered are related to a claim under worker’s compensation. If I
am covered by Medicare or Medicaid, I authorize the release of healthcare information to the Social Security
Administration or its intermediaries or carriers for payment of a Medicare claim or to the appropriate state
agency for payment of a Medicaid claim. This information may include, without limitation, history and
physical, emergency records, laboratory reports, operative reports, physician progress notes, nurse’s notes,
consultations, psychological and/or psychiatric reports, drug and alcohol treatment and discharge summary.
Federal and state laws may permit this facility to participate in organizations with other healthcare providers,
insurers, and/or other health care industry participants and their subcontractors in order for these individuals
and entities to share my health information with one another to accomplish goals that may include but not
be limited to: improving the accuracy and increasing the availability of my health records; decreasing the
time needed to access my information; aggregating and comparing my information for quality improvement
purposes; and such other purposes as may be permitted by law. I understand that this facility may be a
member of one or more such organizations. This consent specifically includes information conceming
psychological conditions, psychiatric conditions, intellectual disability conditions, genetic information,
chemical dependency conditions and/or infectious diseases including, but not limited to, blood bomne
diseases, such as HIV and AIDS.

18, Other Acknowledgements.

Personal Valuables. I understand that the hospital maintains a safe for the safekeeping of money and
valuables, and the hospital shall not be liable for the loss of or damage to any money, jewelry, documents,
furs, fur coats and fur garments, or other articles of unusual value and small size, unless placed in the safe,
and shall not be liable for the loss or damage to any other personal property, unless deposited with the
hospital for safekeeping. The liability of the hospital for loss of any personal property that is deposited
with the hospital for safekeeping is limited to the greater of five hundred dollars ($500.00) or the maximum
required by law, unless a written receipt for a greater amount has been obtained from the hospital by the
Patient. The hospital is not responsible for the loss or damage of cell phones, glasses or dentures or personal
valuables unless they are placed in the hospital safe in accordance with the terms as stated above.

Weapons/Explosives/Drugs. Iunderstand and agree that if the hospital at any time believes there may be
a weapon, explosive device, illegal substance or drug, or any alcoholic beverage in my room or with my
belongings, the hospital may search my room and my belongings located anywhere on hospital property,
confiscate any of the above items that are found, and dispose of them as appropriate, including delivery of
any item to law enforcement authorities.
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Patient Visitation Rights. I understand that I have the right to receive the visitors whom I or my Patient
Representative designates, without regard to my relationship to these visitors. 1 also have the right to
withdraw or deny such consent at any time. I will not be denied visitation privileges on the basis of age,
race, color, national origin, religion, gender, gender identity and gender expression, and sexual orientation
or disability. All visitors T designate will enjoy full and equal visitation privileges that are no more
restrictive than those that my immediate family members would enjoy. Further, I understand that the
hospital may need to place clinically necessary or reasonable restrictions or limitations on my visitors to
protect my health and safety in addition to the health and safety of other Patients. The hospital will clearly
explain the reason for any restrictions or limitations if imposed. If I believe that my visitation rights have
been violated, T or my representative has the right to utilize the hospital’s complaint resolution system.

Additional Provision for Admission of Minors/ Incapacitated Patient. [, the undersigned, acknowledge

and verify that I am the legal guardian or custodian of the minor/incapacitated patient.

16. Patient Self Determination Act.
I have been furnished information regarding Advance Directives (such as durable power of attorney for
healthcare and living wills). . Please initial or place a mark next to one of the following applicable

statements:
I executed an Advance I have not executed an Advance not executed an
Directive and have been Directive, wish to execute one andA dvance Directive and do
requested to supply a have received information on how not wish to execute one at
copy to the hospital execute an Advance Directive this time

17. Notice of Privacy Practices. [ acknowledge that I have received the hospital’s Notice of Privacy Practices,
which describes the ways in which the hospital may use and disclose my healthcare information for its
treatment, payment, healthcare operations and other prescribed and permitted uses and disclosures. I
understand that this information may be disclosed electronically by the Provider and/or the Provider’s
business associates. Tunderstand that T may contact the hospital Privacy Officer designated on the notice if
1 have a question or complaint.

Acknowledge: : (Initial)

18. Consent to Authorize Use of Email and Text for Patient Billing and Financial Obligations. By my
consent below, I authorize the use of any email address or cellular telephone number 1 provide for receiving
information relating to my financial obligations, including, but not limited to, payment reminders,
delinquent notifications, instructions and links to hospital Patient billing information. I understand and
acknowledge that my patient account number may appear in the email or text.

Acknowledge: (Initial) I consent to use of email for Patient billings and financial obligation
purposes.

Acknowledge: (Initial) I consent to use of text for Patient billings and financial obligation purposes.

19. Acknowledgement: I have been given the opportunity to read and ask questions about the information
contained in this form, specifically including but not limited to the financial obligation’s provisions and

Patlent:GREEN, CHOLOE S MRN:D001315049 Encounter;:D00113938887 Page 6 of 7
g SH000800

APP1-0091



APP1-0092



EXHIBIT H

APP1-0093



RUN DATE: 07/27/16 MEDITECH FACILITY: COCSZ PAGE 51
RUN TIME: 0110 IDEV - Discharge Report
RUN USER: HPF.FEED
PATIENT:  GREEN,CHOLOE S A/S: 30 F ADMIT: 07/14/16
ACCOUNT NO: D00113938887 Loc: D.E4 DISCH/DEP: 07/16/16
RM: D.4508 STATUS: IN
ATTEND DR: Kia,Ali MD BD: 0 UNIT NO: D001315049
REPORT STATUS: FINAL

Press <Enter> for Order Details below

Comment : PER DR KIA DO NOT CALL FOR KUB RESULT MG WILL FOLLOW UP
IN AM 07/16/16

Order’s Audit Trail of Events

07/16/16 0522 DNUR.CCV  Order ENTER in OM

07/16/16 0522 DNUR.CCV  Ordering Doctor: Kia,Al1 MD

07/16/16 0522 DNUR.CCV  Order Source: TELEPHONE &VERIFIEDG

07/16/16 0522 interface order's status changed from TRANS to ACTIVE by NUR

07/16/16 0540 DNUR.CCV  order ackrowledged

07/16/16 0, i
BTy st st

g8 Ry BLaks

Order Date: 07/16/16 —Service—
Category Procedure Name Order Number Date Time Pri Qty Ord Source Status Ordered By
DISCHG DISCHARGE ORDER 20160716-0093 07/16/16 R E TRN KIAAL

Other Provider : Sig Lv] Provider :

Discharge order written date: 07/16/16

Discharge order written time: 1521

Discharge To: Home

Discharge Type: Adult

* New/Additional DME/Home Health orders with Discharge?
N

Does patient have any of the foﬂmﬁgﬁg conditions at discharge?

Aspirin at Discharge?
Aspirin Contraindications:
Other Specific Reason:

EJ Fraction:

ACE/ARB at Discharge?
ACE/ARB Contraindications:
Other Specific Reason:

LDL Level:

Statin at Discharge?

Statin Contraindications:

Other Specific Reason:

Beta Blocker at Discharge?
Beta Blocker Contraindications:

Other Specific Reason:

Antithrombotic at Di scharge?
Antithrombotic Contraindications:

Other Specific Reason:
Antiplatelet Therapy at Discharge?

PERMANENT MEDICAL RECORD COPY

Patient:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113938887 Page 51 of 54
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RUN DATE: 07/27/16
RUN TIME: 0110
RUN USER: HPF.FEED

MEDITECH FACILITY: COCSZ
IDEV - Discharge Report

PAGE 52

PATIENT:  GREEN.CHOLOE S
ACCOUNT NO: 000113338887

ATTEND DR: Kia,Ali MD
REPORT STATUS: FINAL

A/S: 30 F
Loc: 0.4
RM: D.4508
BD: 0

ADMIT:

STATUS:
UNIT NO:

07/14/16
DISCH/DEP: 07/16/16

1
D001315049

Antiplatelet Contraindications:

Other Specific Reason:
HX or current AFIB/AFLUTTER:

Anticoagulation Therapy at Discharge?

Anticoagulation Contraindications:

Other Specific Reason:
Assessed for Rehabjlitation?
Reason for not ordering Rehab:

geight Monitoring:

g:
Weight - Lb:
Other Specific Frequency:

104.54
230

What anticoagulation med is patient being sent home on:

List reason for medication choice:

Diet:
Activity/Exercise/Limitations:
Lifting Restrictions:

Return to Work/School:
OK to Drive:

€all Your Doctor If -
Fever Greater Than:

1st Follow Up:
2nd:

3rd:

Physician:
Follow-Up with:
Follow up in:
Reason:

Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:

Physician:
Follow-Up with:
Follow up in:
Reason:

Patient:GREEN, CHOLOE §

Soft
No limitations

101.5

NO PRIMARY OR FAMILY PHYSICIAN
Provider Entered Above

1 Week

MED FUP

Delee,Frank J MD
Provider Entered Above
1 Keek

0B FUP

PERMANENT MEDICAL RECORD COPY

MRN:D001315049 Encounter:D00113938887
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RUN DATE: 07/27/16
RUN TIME: 0110
RUN USER: HPF.FEED

MEDITECH FACILITY: COCSZ
IDEV - Discharge Report

PAGE 53

PATIENT:  GREEN,CHOLOE S
ACCOUNT NO: 000113938887

ATTEND DR: Kia,Ali MD
REPORT STATUS: FINAL

A/S:
LoC:

RM:
BD:

30 F
D.E4
Ig. 4508

ADMIT: 07/14/16
DISCH/DEP: 07/16/16
STATUS: 1IN

UNIT NO:  D001315049

Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:

Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:
Reason:
Physician:
Follow-Up with:
Follow up in:

Reason:
Physician:
Follow-Up with:
Follow uvp in:
Reason:

== INFANT/NICU ==

== INFANT/PEDIATRIC/NICU ==
Primary Dx of Asthma:

Provide Pre-printed Hother/Infant Instructions:

== (Qutpatient Services Needs ==

oo REHAB / SNF / LTAC / HOSPICE ONLY =e

Rehabilitation Potential:
Anticipated LOS:

(Group response undefined)

I certify that post-hospital skilled services are required at an extended

care facility as a continuation for which he/she was receiving in-patient

hospital services prior to the transfer to the extended care facility.

Order’s Audit Trail of Events

1 07/16/16 1521 DR.KIAAL Order ENTER in POM
2 07/16/16 1521 DR.KIAAL Ordering Doctor K1a Al HMD
3....07/16/16 1521 DR, K[AALW Qrder §ource —
P AL ;;:ﬁﬁﬁﬁh%mhﬁﬁhﬁm$
5 07/16/16 1554 DNURRAH order viewed from Order Man
6 order acknowledged

SRECHE RIS

07/16/16 1736 DNURNPS

ElectronicEIAHEE

Patient:GREEN, CHOLOE §

MRN:D001315049 Encounter:D00113938887

PERMANENT MEDICAL RECORD COPY
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Electronically Filed
1/31/2019 3:48 PM
Steven D. Grierson

CLERK OF THE COU
LAW OFFICE OF DANIEL MARKS Cﬁl«f 'ﬁ""““’

DANIEL MARKS, ESQ.

Nevada State Bar No. 002003

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. VIII
Plaintiff, Date: February 19, 2019
Time: 8:00 a.m.
v.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.

PLAINTIFF’S OPPOSITION TO MOTION FOR PARTIAL SUMMARY JUDGMENT TO
DISMISS ANY CLAIM OF “OSTENSIBLE AGENCY” FOR DR. KIA OR DR. DELEE

COMES NOW the Plaintiff Choloe Green, by and through her undersigned counsel, Daniel
Marks, Esq., and Nicole M. Young, Esq., of the Law Office of Daniel Marks, and hereby submits her
Opposition to Motion for Partial Summary Judgment to Dismiss any Claim of “Ostensible Agency” for
Dr. Kia or Dr. DeLee. The grounds for Plaintiff’s opposition are set forth in the following Memorandum
of Points and Authorities.

DATED this &\ day of January, 2019.

LAW OFFJGES OF DANIEL MARKS
T N

DAMNEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff
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MEMORANDUM OF POINTS AND AUTHORITIES
I. FACTUAL BACKGROUND

Plaintiff Choloe Green (hereinafter “Choloe”) was a long-time patient of Dr. Frank DeLee who
delivered her child at Sunrise Hospital on July 9, 2016. As part of his OB-GYN care and delivering of
the child, Dr. DeLee had the obligation to provide follow-up care for thirty (30) days. After Dr. DeLee
discharged Choloe only one day later, she had not yet passed a bowel movement. Choloe suffered from
abdominal pain and nausea. She sought treatment from Dr. DeLee after discharge and was told she will
be fine.

After suffering constant problems she went first to Valley Hospital emergency room and then
Sunrise Hospital emergency room for treatment. She was admitted to Sunrise Hospital on July 14, 2016,
for pain and nausea and spent two (2) days in the hospital. She had various conversations with doctors at
the hospital arranged by Sunrise Hospital. She was assigned a doctor, Dr. Kia, who she did not know.
She was treated by nurses of Sunrise Hospital and various other doctors called in by Sunrise Hospital.
She was discharged from Sunrise Hospital on July 16, 2016 with a diagnosis of possible bowel
obstruction.

Days later she presented at Centennial Hospital with sepsis, went into a coma, and now suffers
ﬁrom COPD. She has permanent heart and lung issues caused by the breach of standard of care by both
Dr. DeLee and Sunrise Hospital.

IL LEGAL ARGUMENT

A. Standard for Summary Judgment.

Under Rule 56(c) of the Nevada Rules of Civil Procedure, summary judgment may not be
granted “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with
the affidavits,” show that there is a “genuine issue as to any material fact.” See also Ozawa v. Vision
Airlines, Inc., 125 Nev. 556, 216 P.3d 788, 791 (2009) (emphasis added).

A genuine issue of material fact exists when “the evidence is such that a reasonable jury could
return a verdict for the non-moving party.” Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438
(1993). On summary judgment, all evidence, “and any reasonable inferences drawn from it, must be

viewed in the light mist favorable to the non-moving party.” Woods v. Safeway, Inc., 121 Nev. 724, 729,

2
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121 P.3d 1026 (2005).

Although the Nevada Supreme Court abrogated the “slightest doubt” standard, in Wood, when it
adopted the U.S. Supreme Court’s standard set out in Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct
2548 (1986), and Anderson v. Liberty Lobby, 477 U.S. 242, 106 S.Ct. 2505 (1986), the standard now
used only changed the amount of evidence necessary to oppose a motion for summary judgment; it did
not change the manner in which the evidence must still be reviewed. See Wood v. Safeway, Inc., 121
Nev. 724,730, 121 P.3d 1026 (2005). As the Court noted in Anderson, “credibility determinations, the
weighing of evidence, and the drawing of legitimate inferences from the facts are jury functions, not
those of a judge... the evidence of the non-movant is to be believed and all justifiable inferences are to be
drawn in his favor.” 477 U.S., at 255; see also Pegasus v. Reno Newspaper, Inc., 118 Nev. 706, 714, 57
P.3d 82 (2002).

The Nevada Supreme Court more recently reiterated that “when an NRCP is modeled after its
federal counterpart, ‘cases interpreting the federal rule are strongly persuasive.”” FCHI v. Rodriguez, 130
Nev. Adv. Op. 46 at *11, 335 P.3d 183, 189 (2014) (quoting Rock Bay, LLC v. Eighth Judicial District
Court, 129 Nev. Adv. Op. 21, 298 P.3d 441, 445 n.3 (2013). There is no dispute that the wording of
NRCP 56 closely mirrors and was modeled after its federal counterpart. The United States Supreme
Court recently interpreted FRCP 56 and found that “a ‘judge’s function’ at summary judgment is not “to
weigh the evidence and determine the truth of the matter but to determine whether there is a genuine
issue for trial.”” Tolan v. Cotton, 572 U.S. 650, 656 134 S.Ct. 1861, 1866 (2014) (quoting Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 2505 (1986) As such, “[sJummary judgment is
appropriate only if ‘the movant shows that there is no genuine issue as to any material fact and the
movant is entitled to judgment as a matter of law.”” Id. (quoting FRCP 56(a)). “In making that
determination, a court must view the evidence ‘in the light most favorable to the opposing party.”” Id.

In Nevada courts are reluctant to grant summary judgment in negligence actions because whether
a Defendant was negligent is generally a question of fact for the jury to decide. Foster v. Costco
Wholesale Corp., 128 Nev. 773,291 P.3d 150, 153 (2012.

11171/
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B. Dr. DeLee is not an agent of Sunrise Hospital.

Defendant Sunrise Hospital is seeking a declaratory judgment that Dr. DeLee is not a agent of
Sunrise Hospital. Dr. DelLee was sued for negligence in discharging Choloe on July 10, 2016, from
Sunrise Hospital , for failing to provide any post delivery care, failing to see Choloe in the hospital from
July 14, 2016 to July 16, 2016, and being involved in the decision making to discharge Choloe from
Sunrise Hospital on July 10, 2016 and July 16, 2016. Choloe has not alleged that Sunrise is vicariously
liable for Dr. Del.ee’s actions. Dr. Del ee is liable for his own actions.

C. Liability of Sunrise Hospital.

Choloe presented to Sunrise Hospital on July 14, 2016 and was discharged on July 16, 2016.
Sunrise chose the doctors who treater her. Choloe saw various doctors including surgeons and
hospitalists, nurses, and others. In McCrosky v. Carson Tahoe Regional Medical Center 133 Nev. Adv.
Op 115, 408 P.3d 149 (2017), the Nevada Supreme Court dealt with a situation similar to that found in
this case. In McCrosky the District Court had held there was no vicarious liability and no ostensible
agency under Nevada medical malpractice law. The Supreme Court rejected these arguments and
reversed the District Court decision. While NRS 41A. 045(1) provides for several, rather than joint
liability, it did not abrogate vicarious liability.

Vicarious liability, McCrosky holds is “[1]iability that a supervisory party ... bears for the
actionable conduct of a subordinate ...based on the relationship between the two parties”. McCrosky, 408
P.3d at 152 (quoting Black’s Law Dictionary 1055 (10™ ed 2014)). The Court held the “supervisory party
need not be directly at fault to be liable, because the subordinate’s negligence is imputed to the
supervisor.” Id. (citing Restatement (Third) of Torts: Apportionment of Liability § 13 (Am. Law Inst.
2000)). The Court reasoned that because “NRS 41A.045 is silent regarding vicariously liability, it leaves
vicarious liability intact,” and survives the several liability issue created by NRS 41A.045. Id. at 152-
153.

The Court further elaborated on the vicarious liability issue as it pertains to independent
contractors and doctors chosen by the hospital for the patient. While the general rule is that an employer
is not liable for the negligence of an independent contractor, “an exception exists ‘if the hospital selects
the doctor and it is reasonable for the patient to assume that the doctor is an agent of the lhospital.”’ Id. at

4
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153. In such a scenario it is reasonable for a patient to assume “the doctor has apparent authority to bind
the hospital, making the hospital vicariously liable for the doctor’s actions under the doctrine of
ostensible agency.” Id. (internal quotations omitted). Finally, the Court held that “whether an ostensible
agency relationship exists is generally a question of fact for the jury if the facts showing the existence of
agency are disputed, or if conflicting inferences can be drawn from the facts.” Id. (internal quotations
omitted). The questions of fact for the jury include:

(1) Whether a patient entrusted herself to the hospital;

2) Whether the hospital selected the doctor to serve the patient;

3) Whether a patient reasonably believed the doctor was an employee or agent of the

hospital; and

4) Whether the patient was put on notice that a doctor was an independent contractor.

Id.

Based on the Affidavit of Choloe Green, attached hereto, she thought Dr. Kia worked for Sunrise
Hospital because she did not chose Dr. Kia as her doctor. She presented at the emergency room at
Sunrise Hospital and then Dr. Kia was assigned to her to provide her with care.

D. A “Conditions of Admission” does not require that summary judgment be granted.

In McCrosky, the Conditions of Admission (hereinafter “COA”) signed by the patient stated
thatall physicians are independent contractors and are not employees or agents of the hospital. /d. at 151.
The Court held it was “debatable whether a typical patient would understand that statement to mean that
the hospital is not liable for the physicians negligence.” Id. at 154.

In the instant case the language is not as strong as the COA in McCrosky where the court
reversed summary judgment. The COA here states “Most or all of the physicians performing service in
the hospital are independent and are not hospital agents or employees”. Additionally that section of the
COA defines “Provider” as: “the hospital and may include healthcare professionals on the hospital’s
staff and/or hospital-based physicians, which include but are not limited to emergency department
physicians, pathologists, radiologists, anesthesiologists, hospitalists, certain other licensed independent
practitioner and any authorized agents, contractors, successors or assignees acting on their behalf.” (See

Exhibit G, attached to Defendant’s instant motion, at SH 000795). Based on the language quoted above,
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which includes healthcare professionals on the hospital’s staff and/or hospital-based physicians
including hospitalists, the language is more favorable to Choloe than the language in McCrosky. How
would a patient know who was a hospital-based physician or not? Dr. Kia, in his deposition, testified he
was assigned to Sunrise by his hospital group and was there virtually everyday. (See Excerpt of
Deposition of Ali Kia, M.D, dated November 14, 2018, attached hereto as Exhibit 1, at 12:1-24.) Ms.
Green did not choose Dr. Kia top be her doctor. (See Exhibit 1, at 12:25 to 13:1-2.) Dr. Kia admits he
was assigned to Ms. Green through the emergency department. (See Exhibit 1, at 12:25to0 13:1-2 &
18:6-12.)

When Choloe was admitted to Sunrise Hospital, they ran various tests. She had various
conversations with doctors, none of whom she chose and who she thought were employed by Sunrise
Hospital. (See Affidavit of Choloe Green, attached hereto.) The decision to discharge Choloe, while
signed by Dr. Kia, is based on all the medical activity over the two (2) days. While Sunrise Hospital is
liable for Dr. Kia’s actions under an ostensible agency theory, Sunrise Hospital is also liable for the act
of discharging Choloe from the hospital with a bowel obstruction and without actually treating Choloe
for that illness. Since Dr. Kia was assigned to Ms. Green through the emergency department, and she did
not chose the doctors who treated her, the theory of ostensible agency against Sunrise Hospital applies,
as stated in McCrosky.

M. CONCLUSION

Based on the foregoing, this Court should deny Defendant Sunrise Hospital’s instant motion
because a genuine issue of material fact exists, based on the Deposition of Dr. Kia and the Affidavit of
Plaintiff Choloe Green, that Dr. Kia was an “ostensible agent™ of Sunrise Hospital.

DATED this Q_ day of January, 2019.

LAW OFPICE.OF DANIEL MARKS
o %’“‘ -

DAMIELMARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff
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AFFIDAVIT OF CHOLOE GREEN

STATE OF NEVADA )

) ss:

COUNTY OF CLARK )

CHOLOE GREEN, being first duly sworn deposes and says under penalty of perjury:

1.

/117
1117

That [ am the Plaintiff in this action and made this affidavit in opposition to the motion
for summary judgment filed by Sunrise Hospital.

I delivered my baby on July 9, 2016, at Sunrise Hospital, and my doctor was Dr. Frank
Delee.

After I was discharged from Sunrise Hospital on July 10, 2016, I continued to suffer from
stomach pain and nausea.

[ followed-up with Dr. Delee in his office on July 14, 2016, and he told me I would be
fine.

Later that same day, on July 14, 2016, I went to Sunrise Hospital’s emergency room
because I had severe stomach pain and nausea. I was admitted into the hospital on that
date. During my stay, I was treated at Sunrise Hospital by various doctors. T did not chose
those doctors. They were assigned to me. I assumed those doctors who came to my
bedside, ordered tests and gave me medication were employees and/or agents of Sunrise
Hospital. I was never specifically told by any doctor that they were employed by anyone
other than Sunrise Hospital. I was discharged on Saturday, July 16, 2016, and was told to
follow-up with Dr. Delee in his office the following Monday. At that time I did not know
how or why I was discharged because the symptoms I came to the hospital with continued
and worsened.

The following day, Sunday, July 17, 2016, I went to Centennial Hills Hospital emergency
room because I was still in extreme pain. [ was told that I had a bowel obstruction and
needed emergency surgery. I was also diagnosed as being septic. During my admission

with Centennial Hills Hospital my lungs collapsed, and [ was put into a medically
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induced coma. I was eventually discharged from that hospital on September 2, 2016. I
now suffer from COPD and require constant use of an oxygen tank. I also suffer from
additional health issues relating to the COPD.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

(O fsl

CHOLOE GREEN

SUBSCRIBED and SWORN to before me

this day of January, 2019. VOV IVUVIVNVIVYVIIVNON
g g 2 GLENDA GUO

Motary Public State of Nevada
Ho. 99-58298-1

My Appt. Exp. January 18, 2022

Qe A
U}gﬂ’?UBLIC in angpfor said
Y and STATE

WO U V.V
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AAAR AR A A

APP1-0104




R g

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the %
day of January, 2019, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted
a true and correct copy of the above and foregoing PLAINTIFF’S OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT TO DISMISS ANY CLAIM OF OSTENSIBLE AGENCY
FOR DR. KIA OR DR. DELEE by way of Notice of Electronic Filing provided by the court mandated
E-file & Serve System, as follows:

Tyson J. Dobbs, Esq.

HALL PRANGLE & SCHOONVELD, LLC.

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144
Attorney for Sunrise Hospital & Medical Center

We of the
L OFFICE OF DANIEL MARKS

APP1-0105
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Ali Kia, M.D. ~ November 14, 2018
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DISTRICT COURT

CLARK COUNTY, NEVADA

* * * * *

CHOLOE GREEN, an individual,
Plaintiff,
vs.

Case No.: A-17-757722-C

Dept. No.: VIII
FRANK J. DELEE, M.D., an

individual; FRANK J. DELEE
MD, PC, a Domestic
Professional Corporation,
SUNRISE HOSPITAL AND MEDICAIL
CENTER, LLC, a Foreign
Limited~Liability Company,

Defendants.

e e e e e e e e e e e e e e e e

DEPOSITION OF ALI KIA, M.D.
Taken on Wednesday, November 14, 2018
At 1:35 p.m.

Taken at 610 South Ninth Street

Las Vegas, Nevada

Reported By: Terri M. Hughes, CCR No. 618

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018

Page 12
1 Q. Okay. 1In terms of your working at Sunrise now --
2 A. Uh-huh.
3 Q. =~- do you get a schedule, the days you're on call,
4 so to speak, at Sunrise?
5 A. For the group of Nevada Hospitalist Group, and we
6 cover one of the insurance -- major insurances in town,
7 namely Health Plan of Nevada.
8 Q. Okay. 8o you have your own P.C., professional
9 corporation, but through Nevada Hospitalist you're
10 assigned Sunrise Hospital?
11 A. Yes, correct. So as an independent contractor.
12 Q. But you go virtually every day to Sunrise to see
13 patients?
14 A. Yeah, the days I'm covering. We do get days off
15 also.
16 Q. But you work five, six days a week?
17 A. Roughly.
18 Q. Okay. And was that the same in 20167
19 A. It was roughly the same. It's been since 2016
20 about the same.
21 Q. So you were employed -- you were an independent
22 contractor but employed through Nevada Hospitalist
23 covering patients at Sunrise in July of 20167
24 A, That's correct.
25 Q. So the patient didn't choose you, the patient

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
Page
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through Sunrise was assigned to you?

A. Yes, correct, through mostly the emergency
department.

Q. Okay. And could you tell me what a hospitalist
does?

A. They oversee inpatient services and management
including patient care and also very close association
with the medical staff and administration of the facility
to see that we follow the hospital guidelines as well as
the national guidelines and the insurance guidelines.

Q. You mean for patient care?

A. That's correct, yes.

Q. For how many days you can stay in a hospital?

A. I'm not guite sure.

Q. Is it for the days of stay, patient care when you
say the national guidelines and hospital guidelines?

A. Yes, for the patient's stay during their
hospitalization, but then we also do clerical type work,
so overseeing charts and signing off and -- well, at UMC
we do co-signing for the residents. At Sunrise I don't
have residents. It's just my private patients.

Q. So as a hospitalist are you essentially the
attending, what they used to call the attending for the
patient?

A. Majority of the time I'm the attending, oftentimes

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
Page 18
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A. Thank you.

Q. And then everyone can get a copy.

Talking about Choloe Green, do you remember her at
allw

A. I do.

Q. Okay. How did she become your patient?

A. I was consulted through the emergency department
and became her attending physician on July 14, 2016.

Q. And was that the emergency department at Sunrise?

A. Yes, correct.

Q. So they really assigned her to you?

A. They did. I was on call at the time.

Q. Okay. And do you remember how she presented at
the emergency room? What were her complaints? You can
look at your records.

A. I do. Chief complaint was abdominal pain.

Q. Okay. And she presented at the emergency room on
June -- was it July 14th?

A. July 1l4th.

Q. July 14th, 2016; correct?

A. Yes, correct.

Q. And was she admitted?

A. She was, to inpatient status.

Q. And when she's admitted from the emergency room to

inpatient, she's then assigned to you?

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Ali Kia, M.D. ~ November 14, 2018
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CERTIFICATE OF REPORTER

STATE OF NEVADA )
) Ss:
COUNTY OF CLARK )

I, Terri M. Hughes, CCR No. 619, do hereby
certify: That I reported the deposition of ALI KIA, M.D.,
commencing on Wednesday, November 14, 2018, at 1:35 p.m.

That prior to being deposed, the witness was
duly sworn by me to testify to the truth, the whole truth
and nothing but the truth. That I thereafter transcribed
my said shorthand notes into typewritten form, and that
the typewritten transcript of said deposition is a
complete, true and accurate transcription of my said
shorthand notes. That prior to the conclusion of the
proceedings, pursuant to NRCP 30 (e) the reading and
signing of the transcript was requested by the witness or
a party.

I further certify that I am not a relative or
employee of counsel of any of the parties, nor a relative
or employee of the parties involved in said action, nor a
person financially interested in said action.

IN WITNESS WHEREOF, I have set my hand in my
office in the County of Clark, State of Nevada, this 4th
day of December, 2018.

\wa-é “Oﬁz Huphetos

Terri M. Huglfes, CCR No. 619

All-American Court Reporters (702) 240-4393

www.aacrlv.com
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Electronically Filed
2/12/2019 9:15 AM
Steven D. Grierson

CLERK OF THE COUEE
RIS .

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASENO.: A-17-757722-C
DEPT NO.: VIII

Plaintiff,
REPLY IN SUPPORT OF SUNRISE
vs. HOSPITAL AND MEDICAL CENTER,
LLC’S MOTION FOR PARTIAL
FRANK J. DELEE, M.D., an individual; SUMMARY JUDGMENT TO DISMISS
FRANK J. DELEE MD, PC, a Domestic ANY CLAIM OF “OSTENSIBLE
Professional Corporation, SUNRISE AGENCY” FOR DR. KIA OR DR.
HOSPITAL AND MEDICAL CENTER, DELEE

LLC, a Foreign Limited-Liability Company,
Date of Hearing: 02/19/19
Defendants. Time of Hearing: 8:00 am

Defendant, Sunrise Hospital and Medical Center, LLC, by and through its counsel of
record, Hall Prangle & Schoonveld, LLC, and files its Reply in Support of Motion for Partial
Summary Judgment to Dismiss Any Claims of “Ostensible Agency” for Dr. Kia or Dr. DeLee.

This Reply is made and based upon the papers and pleadings on file herein, the following
points and authorities and any oral argument which may be heard at the hearing set for thig

matter.

Page | of 7 APP1-0112
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REPLY POINTS AND AUTHORITIES

Prelude

There are two ways to impose liability upon a hospital for the alleged negligence of &
physician. The first is to find that the hospital is “vicariously liable”. However, vicarious
liability can only be imposed upon the hospital for the acts of its “employees”. Rockwell v. Sun
Harbor Budget Suites, 925 P.2d 1175 (Nev. 1996). There is no contention, no allegation, no
facts and no argument that either Dr. DeLee or Dr. Kia were employees of Sunrise Hospital.

The other way to impose liability is through the use of the theory of “ostensible agency”]
Ostensible agency may apply if the hospital “seleéts” the doctor and it is reasonable for the
patient to assume the doctor is an agent of the hospital. McCroskey v. Carson Tahoe Regional
Medical Center, 133 Nev.Adv.Rptr. 115, 408 P.3d 149 (2017).

Here, Plaintiff seems to concede (to be confirmed at hearing) that there is no vicarioug
liability or ostensible agency on the part of Sunrise Hospital for Dr. Frank J. DeLee. Moreover,
there cannot be an argument that the Hospital is vicarious liable for Dr. Ali Kia since he is in fact
not an employee of the Hospital. What remains, possibly, is a unpled contention that Dr. Kia ig

the ostensible agent of Sunrise Hospital. The argument below demonstrates he is not.
Standard for Review

In Wood v. Safeway, Inc., 121 Nev. 724, 121 P.2d 1026 (Nev. 2005), the Nevada
Supreme Court abrogated the “slightest doubt” standard for summary judgment motions,
Instead, the Nevada Supreme Court stated that while the pleadings must be construed in a light
most favorable to the non moving party, that party bears the burden to “ . . . do more than simply,
show there is some metaphysical doubt . . .” as to the operative facts in order to avoid summary,

judgment.
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In Wood, the Nevada Supreme Court stated that the non moving party “ . . . is not entitled
to build a case on the gossamer threads of whimsy, speculation, and conjecture . . .”. Further, in
Elizabeth v. ADT Security Systems West, 839 P.2d 1308 (Nev. 1992), the Nevada Supreme Court
stated that the availability of summary proceedings promotes judicial economy and reduces
litigation expense associated with actions early lacking in merit. As such, a party opposing
summary judgment must “ . . . by competent evidence . . .” produce . . . specific facts . . .” that
demonstrate the presence of a genuine issue for trial.

Here, Plaintiff offers no specific facts, whatsoever, rather, provides the court with the
woulda, coulda shouldas type speculation that violates the standards in Wood and Elizabeth (nof

based on speculation).

Argument

1. Sunrise Hospital Cannot Be “Vicariously Liable” for Dr. DeLee or Dr. Kia
Since They Are Not “Employees” of the Hospital per NRS 41.130

First, Plaintiff does not assert or allege in her Complaint that either Dr. DeLee or Dr. Kia
are agents of the Hospital. However, if Plaintiff had so plead, Sunrise Hospital cannot be
“vicariously liable” for Dr. DeLee or Dr. Kia as neither are employees of the Hospital. An
employer can be vicariously liable “ . . . only for the acts of its employees not someone else . . .”,
Rockwell v. Sun Harbor Budget Suites, 925 P.2d 1175 (Nev. 1996). Moreover, Rockwell i
entirely consistent with the requirements of NRS 41.130 which states as follows:

"NRS 41.130 Liability for personal injury. Except as otherwise
provided in NRS 41.745, whenever any person shall suffer
personal injury by wrongful act, neglect or default of another, the
person causing the injury is liable to the person injured for
damages; and where the person causing the injury is employed
by another person or corporation responsible for the conduct
of the person causing the injury, that other person or
corporation so responsible is liable to the person injured for
damages." (Emphasis added.) (NRS 41.130)
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Neither Dr. Kia or Dr. DeLee were employed by Sunrise Hospital. No W2s, no
employment contracts, separate billing, each physician has a private practice and office.

2. Ostensible Agency — Plaintiff Seems to Concede that Dr. DeLee is Not An
Ostensible Agent Leaving Only an Unpled Contention that Dr. Kia is Such

an Agent.

Sunrise Hospital cannot, as a matter of law (NRS 41.170) be vicariously liable for either
Dr. DeLee or Dr. Kia. Since Dr. DeLee has been treating Plaintiff and her children for more than
15 years, Plaintiff seems to concede that Sunrise Hospital is not vicariously liable for Dr. DeLe¢]
and that Dr. DeLee is not an ostensible agent of the Hospital.

Sunrise Hospital cannot be vicariously liable for Dr. Kia since he is not an employee of
the Hospital. That leaves, only, an unpled theory that Dr. Kia is an “ostensible agent” of the
Hospital. However, Plaintiff has provided no specific facts to support that unpled contention.

A doctor’s me‘re affiliation with a hospital is not sufficient to hold a hospital vicariously
liable for the doctor’s negligent conduct. Schlotfeld v. Charter Hospital of Las Vegas, 112 Nev,
42, 910 P.2d 271 (1996). Moreover, merely because a physician is on a hospital staff does not
necessarily render that physician an employee of the hospital. Schlotfeld, supra. In fact, in|
Oehler v. Humana, Inc., 105 Nev. 348, 775 P.2d 1273 (Nev. 1989) the Nevada Supreme Court
affirmed a summary judgment order which found, as a matter of law, that agency did not exist
between a hospital and a doctor. The Oehler court stated that:

... ahospital is not vicariously liable for acts of physicians who
are neither employees nor agents of the hospital . . .”

Here, Plaintiff tries to create the genuine issues of specific fact needed to avoid summary
judgment in her Opposition by arguing that * . . . Sunrise chose the doctors who treated her . . ."]
(p. 4 of Plaintiff’s Opposition). Plaintiff then goes on to argue that if the Hospital actually

selects the doctor, then it would. be reasonable for the patient to assume that the doctor is an]
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agent of the hospital. McCroskey v. Carson Tahoe Regional Medical Center, 133 Nev.Adv.Rptr,
115, 408 P.3d 149 (2017). Plaintiff then argues in her affidavit that “ . . . I did not chose (sic)

these doctors. They were assigned to me. . . .” (Paragraph 5 of the affidavit of Choloe Green.)
The uncontested facts are that Choloe Green came to Sunrise Hospital on July 14, 2016,

She was seen in the emergency department. She was ill and was going to be admitted. Ms,
Green’s health insurance was through Health Plan of Nevada (HPN). Dr. Kia testified at page 68
of his deposition, under oath, that his selection as a physician for Ms. Green was a result of her
having been insured through HPN. That insurer used Nevada Hospitalist Group (a private
medical group) and Dr. Kia was on call for the group.

The facts are not going to change or get better for the Plaintiff. Dr. Kia has a private
medical practice. His practice is a provider of care for HPN. Plaintiff had HPN insurance,
Plaintiff’s insurer called Nevada Hospitalist Group. The doctor on call for that Group was Dr,
Kia. Sunrise Hospital did not select Dr. Kia. The application of a theory of ostensible agency]
requires, specifically, that the hospital “ . . . select” the physician for whom ostensible agency is
imposed. See, McCroskey and Schlotfeldt.

There are no facts at issue or in dispute. It does not matter that Plaintiff executes an
affidavit saying she assumed all doctors were hospital employees. That assumption is irrelevant
if the hospital did not employ or select a physician who treated the Plaintiff. Dr. Kia was no
selected by the Hospital and was not employed by the Hospital. In fact, in Schlotfeld:, the
Nevada Supreme Court stated as follows:

“Further, evidence that a doctor maintains a private practice may

tend to dispel any claim of an agency relationship between a doctor
and a hospital. Hundt, 284 N.E.2d at 678.” (Schlotfeldt, supra.)
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Electronically Filed
5/1/2019 4:49 PM
Steven D. Grierson

CLERK OF THE COU
MLEV C&wf 'ﬁ""‘"""""‘

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASENO.: A-17-757722-C
DEPT NO.: l X
Plaintiff,

Vs. DEFENDANT SUNRISE HOSPITAL

AND MEDICAL CENTER, LLC’S
FRANK J. DELEE, M.D., an individual; MOTION FOR LEAVE TO FILE THIRD
FRANK J. DELEE MD, PC, a Domestic PARTY COMPLAINT ON ORDER
Professional Corporation, SUNRISE SHORTENTING TIME

HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,

Defendants.

COMES NOW Defendant Sunrise Hospital and Medical Center, by and through ity
counsel of record, HALL PRANGLE & SCHOONVELD, LLC, and moves this Honorable Court for an
order granting Defendant Sunrise ﬁospital and Medical Center, LLC leave to add Ali Kia, M.D.
and Nevada Hospitalist Group, LLP as Third-Party Defendants in this litigation (on an Order

Shortening Time).
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DECLARATION OF SHERMAN B. MAYOR, ESQ., IN SUPPORT OF ORDER

STATE OF NEVADA )
COUNTY OF CLARK )
SHERMAN B. MAYOR, ESQ., attests and states as follows:

1.

SHORTENING TIME FOR SUNRISE HOSPITAL’S MOTION
FOR LEAVE TO FILE THRID PARTY COMPLAINT

) ss:

Your affiant is an attorney licensed to practice law in the State of Nevada and is
practicing with the law firm of Hall, Prangle and Schoonveld, LLC. Your affiant is &
counsel of record for Defendant, Sunrise Hospital and Medical, LLC., in the above-
entitled matter.

Sunrise Hospital recently filed a Motion for Partial Summary Judgment. That motion
sought, in part, to dismiss any claim of vicarious liability or ostensible agency that
might be imposed against Sunrise Hospital as a result of care and treatment rendered,
to Plaintiff by Ali Kia, M.D. during the hospitalization at issue in this case.

The court, by minute order dated April 1, 2019, determined that there was a factual
question as to whether Dr. Kia was an ostensible agent of the hospital when he cared
for Plaintiff, Chole Green. Accordingly, the motion for partial summary judgment to
dismiss the ostensible agency claim as to Dr. Kia was denied. The final proposed
order for this ruling has been submitted to the court for consideration.

As a result, Sunrise Hospital is seeking leave to file a third-party complaint against
Ali Kia, M.D. (a physician who is not named in Plaintiff’s underlying complaint for
medical malpractice). In addition, Ali Kia, M.D. was an agent and/or employee of
Nevada Hospitalist Group, LLP. Leave is also sought to add Nevada Hospitalist

Group, LLP as a third-party defendant.
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10.

11.

The purpose of the third-party complaint is for Sunrise Hospital to seek equitable
indemnity and/or contribution from Dr. Kia and/or Nevada Hospitalist Group should
liability be imposed upon the hospital as a result of the care rendered by these two
potential Third-Party Defendants.

Currently, this case is scheduled for status check to take place on June 18, 2019 to
schedule the case for trial.
However, the court recently signed a stipulation by all parties to extend the discovery,
cut-off to June 1, 2020.
Defendant Sunrise Hospital seeks leave to file its motion for leave to file third party
complaint so that: (1) Dr. Kia and Nevada Hospitalist Group can participate in any
discovery as the case progresses; and (2) Sunrise Hospital will participate in
discovery with knowledge that its third-party complaint is in place.
It is therefore requested that a hearing on Sunrise Hospital’s motion for leave to filg
third party complaint on an order shortening time be granted and this matter be
scheduled accordingly.
This motion for leave to file third party complaint is brought in good faith and not for
purposed of undue delay or harassment.

I declare under the penalty of perjury that the foregoing is true and correct to the best

of your Affiant’s knowledge.

- ‘—/}z\ll 19

SHEWAYOR; ESQ.
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PREFATORY NOTE
Although Defendant Sunrise Hospital’s motion for leave to file third-party complaint
seeks authority to bring third party claims against both Ali Kia, M.D. and Nevada Hospitalist
Group, LLP, Sunrise Hospital reserves the right to only pursue a third-party claim against Alj
Kia, M.D. (and not Nevada Hospitalist Group, LLP should additional discovery and malpractice

insurance documentation indicate a third-party action against the group is unnecessary).

POINTS AND AUTHORITIES

L
FACTS

This is a medical practice action. Plaintiff, Choloe Green, delivered her 4% child by,
caesarian section birth at Defendant, Sunrise Hospital and Medical Center (“Sunrise Hospital™)
on July 9, 2016. Defendant, Frank J. DeLee, M.D., Plaintiff’s treating OB/GYN, then
discharged Ms. Green from the hospital on July 10, 2016. Plaintiff contends this discharge was
premature as she had not had a bowel movement and a typical post-operative course for
caesarian section is 3-4 days. Plaintiff alleges Dr. DeLee and Sunrise Hospital breached the
standard of care.

Plaintiff then alleges she was readmitted to Sunrise Hospital on July 14, 2016 (nausea,
vomiting, fever, and chills). Plaintiff contends she was discharged prematurely, a second time,
on July 16, 2016. Plaintiff asserts this second discharge also violated the standard of care as shej
was not able to tolerate a regular diet and her KUB x-ray showed dilated bowel loops.

Plaintiff contends that this second hospital discharge was “discussed and confirmed with

Dr. DeLee.” The medical records, however, reveal that Ali Kia, M.D. (internal
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medicine/hospitalist) was actually the physician who ordered and electronically signed the
second hospital discharge of July 16, 2016. See Exhibit “A.”

Recently, Sunrise Hospital filed a Motion for Partial Summary Judgment seeking to
dismiss any claims of vicarious liability or ostensible agency on the part of the hospital with
regard to Frank J. DeLee, M.D. and Ali Kia, M.D. The court granted the partial summary]
judgment motion (in part) and denied the motion (in part). Specifically, the claims, if any, thaf
the hospital may have vicarious liability for either Dr. DeLee or Dr. Kia were dismissed,
Further, any claim that Dr. DeLee (Plaintiff’s long-time treating OB/GYN) was the ostensible
agent of the hospital was also dismissed.

In Plaintiff’s “Complaint for Medical Malpractice,” there is no mention of Ali Kia, M.D,
Nor is there any mention that the Dr. Kia is an agent or employee of Sunrise Hospital. Sunrisg
Hospital moved for partial summary judgment to dismiss any potential claim in discovery or trial
that Dr. Kia was an ostensible agent of Sunrise Hospital. The court, by decision rendered on
April 1, 2019, denied the hospital’s motion as it pertained to the ostensible agency issue and Dr,
Kia. See Exhibit “B.”

Sunrise Hospital denies any allegations of negligence against the hospital. The hospital
also denies that Dr. Kia is an ostensible agent of the hospital. However, this court has ruled that
there is a factual question concerning ostensible agency that should be resolved by the finder of
fact (the jury). As such, Sunrise Hospital seeks leave to file a third-party complaint naming Alj
Kia, M.D. as a third-party defendant. Further, it appears that Dr. Kia was the agent and/of]
employee of Nevada Hospitalist Group, LLP, which is also being added. Sunrise Hospital files

this third-party complaint, specifically, for equitable indemnity and/or contribution from Dr. Kia
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and Nevada Hospitalist Group, LLP, should Sunrise Hospital be liable for any verdict or
judgment arising from from Dr. Kia’s care of Plaintiff, Choloe Green.

Additionally, Sunrise Hospital is net enclosing an expert affidavit with its third-partyj
complaint. Instead, the hospital is attaching Plaintiff’s underlying complaint and the expert
affidavit attached to the complaint (Lisa Karamardian, M.D.) to comply with the requirements of
NRS 41A.071. A copy of Sunrise’s Hospital proposed Third-Party Complaint (with Exhibits)
is attached to this motion for leave as Exhibit “C.”

Defendant, Sunrise Hospital motion for leave to file third-party complaint to add Ali Kia,
M.D. and Nevada Hospitalist Group, LLP, as third-party defendants is necessitated by the court’s
recent ruling finding that there is a factual question (to be resolved at trial) as to whether Dr. Kig
is an ostensible agent of the hospital. The court’s minute order in this regard is dated April 1,
2019. The final proposed order has been submitted to the court and is pending the court’s
review, consideration, and approval.

IL
ARGUMENT

NRCP 14 provides in relevant part:

(a) When Defendant May Bring in Third Party. At any time
after commencement of the action a defending party, as a third-
party plaintiff, may cause a summons and complaint to be served
upon a person not a party to the action who is or may be liable to
the third-party plaintiff for all or part of the plaintiff’s claim
against the third-party plaintiff. The third-party plaintiff need not
obtain leave to make the service if the third-party plaintiff files the
third-party complaint not later than 10 days after serving the
original answer. Otherwise the third-party plaintiff must obtain
leave on motion upon notice to all parties to the action.

A defendant is permitted to defend the case and at the same time assert his right of

indemnity against the party ultimately responsible for the damage. Reid v. Royal Ins. Co., 80
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Nev. 137, 390 P.2d 45 (1964). The clear import of the Nevada Rules of Civil Procedure is tg
enable litigants to try fully their issues before the court. . .” Morris v. Morris 83 Nev. 412, 414,
432 P.2d. 1022 (1967).

Sunrise Hospital now brings the instant motion for leave to assert a third-party complaint
against Ali Kia M.D. and Nevada Hospitalist Group, LLP. The court’s recent decision that the
issue as to whether Dr. Kia is an ostensible agent of Sunrise Hospital is a factual question for the
finder of fact. If, during trial, a jury determines that Dr. Kia is an ostensible agent of Sunrise
Hospital, the hospital will be seeking, as part of the verdict, relief in the form of equitable
indemnity and/or contribution for any hospital liability arising out of Dr. Kia’s care of
underlying Plaintiff, Choloe Green.

IIL.
CONCLUSION

Based upon the foregoing, Defendant Sunrise Hospital respectfully requests that the
Court enter an Order Granting its Motion for Leave to File a Third-Party Complaint Against Al
Kia, M.D. and Nevada Hospitalist Group, and for any other relief that this Honorable Court

deems just and proper. /} Y

DATED this day of April, 2019.
HALL PRANGLE & SCHOONVELD, LLC

By: <
MICHAEL.E. P GLE, ESQ.
NevadaBar No.: 8619
TYSON J. DOBBS, ESQ.
Nevada Bar No.: 11953
SHERMAN B. MAYOR, ESQ.
Nevada Bar No. 1491
1160 N. Town Center Dr., Ste. 200
Las Vegas, NV 89144
Attorneys for Defendant
Sunrise Hospital and Medical Center, LLC
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RUN DATE: 07/27/16 MEDJTECH FACILITY: COCSZ
RUN TIME: 0110 IDEV - Discharge Report
RUX USER: HPF.FEED

PAGE 51

RM: D.4508 STATUS:

REPORT STATUS: FIRAL

PATIENT:  GREEN,CHOLOE S AS: 30 F ADNIT: 07/14/16
ACCOUNT ND: 000113938887 Loc: D.E4 DISCH/DEP: 07/16/16

IN
ATTEND DR: Kia.Ali MD 8: 0 UNIT NO:  D001315049

Press <Enter> for Order Details belew

Comment : ER OR KIA DO NOT CALL FOR KUB RESULT MG WILL FOLLOW UP

IN AN 07/16/16

Order’s Audit Trail of Events

1 07/16/16 0522 DNUR.CCV  Order ENTER 4

2  07/16/16 0522 DNUR.CCV Ordering Doctor' K1a Al{

3  07/16/16 0522 DNUR.CCY  Order Source: TELEPHONE &VER]FIEDq

4  07/16/16 0522 interface order's status changed from TRANS to ACTIVE by NUR
2 0;‘16/16 0;;'3 g% écccv orcdler ackrowledned

i YT RT

Order Date: 07/16/16

--Ser vice—
Category Procedure Neme Date Time Er'l Qty grd Source %ﬁtus

DISCHG DISCHARGE ORDER 20160716-0093 07/16/16
Otlwr Provider : Sig Lv1 Provider :

Discharge order written date: 07/16/16
Discharge order written time: 1521

Discharge To

Dischaﬁ

* New/ itional DHE/Home Health orders with Discharge?

boes patient have any of the fo‘l'lu;n&g conditions at discharge?

Aspirin at Discharge?
Aspirin Contraindications:

Other Specific Reason:

EJ Fraction:

ACE/ARB at Discharge?

ACE/ARB Contraindications:

Other Specific Reason:

LBL Level:

Statin at Discharge?

Statin Contraindications:
Other Specific Reason:

Beta B'locker at Discharge

Beta Blocker Contraindioaticns

Other Specific Reason:

Antithrozbotic at Discharge?
Antithrombotic Contraindications:

Other Specific Reason:
Antiplatelet Therapy at Discharge?

PERMANENT MEDICAL RECCRD COPY

Patient:GREEN, CHOLOE S MRN:D001318049 Encounter:D00113938887

Page 61 of 64

Ordered By
KIAAL
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RH: D.4508 STATUS:  IN
ATTEND DR: Kia.Ali HD : 0 UNIT NO:  D001315049

REPORT STATUS: FINAL

RUN DATE: 07/27/16 MEDITECH FACILITY: (0CS2 PAGE 52
RUN TIKE: 0110 TDEV - Discharge Report

RUN USER: KPF.FEED

PATIENT:  GREEN.CHOLOE S AS: 30 F ADMIT:  07/14/16

ACCOUNT NO: 000113938867 Loc: 0.€4 DISCH/DEP: 07/16/16

Antiplatelet Contraindications:
Other Specific Reason:

HX or current AFIB/AFLUTTER:
Anticoagulation Therapy at Discharge?

Anticoagulation Contraindications:

Other Specific Reason:
Assessed for Rehabilitation?
Reason for not ordering Rehab:

Height Monitoring:
Kg: 104.54

9:
Weight - Lb: 230
Other Specific Frequency:

What enticoagulation med s patient being sent home on:

List reascn for medication choice:

Diet: soft -
Activity/Exercise/Limitations: Ko 1imitations
Lifting Restrictions:

Return to Work/School:
0X to Orive:

Call Your Doctor If -
Fever Greater Than: 101.5

ist Follow Up:
and: v

3rd:
sician: NO PRIMARY OR FAMILY PHYSICIAN
Follow-Up with: Provider Entered Above
Follew vp in: 1 Keek
Reason: KED FUP

sician: Delee,Frank J KD
Follow-Up with: Provider Entered Above
Follow up in: 1 Keek
Reason: 0B FUP
Physician:
Follow-Up with:
Follow up in:
Reason:

Ph{sician:
Follow-Up with:
Follow wp in:
Reason:

PERMANENT MEDICAL RECORD COPY

Patlent:GREEN, CHOLOE S MRN:D001315049 Encounter:D00113938887 Page 62 of §4
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RUX DATE: 07/27/16
RUX TIME: 0110
RUN USER: HPF.FEED

MEDITECH FACILITY: COCSZ
IDEV - Discharge Report

PAGE 53

PATIENT:  GREEN,CHOLOE S
ACCOUNT NO: 000113938887

ATTEND OR: Kia Ali ¥D
REPORT STATUS: FINAL

ADNIT: 07/14/16
DISCH/DEP: 07/16/16
STATUS:  IN

UNIT NO: 0001315049

P sician:
Follow-Up with:
Follow wp in:
Reason:
Physician:

Fonuw-Up with:
Follew up in:
Reason:
P sician:
0l low-Up with:
Follow wpin:
Reason:

I'qsician
Follow-Up with:
l-'o'l‘low u in

Physician-
Follou-lfp with:
Follow w in:

Reason

INFANT/NICU ==

== INFANT/PEDIATRIC/NIQU ==
Primary Dx of Asthma:

Provide Pre-printed Hother/Infent Instructions:

s Qutpatfent Services Needs =

we REHAB / SHF / LTAC / KOSPICE GNLY o

Rehabilitation Potential:
Anticipa

(Group response undefined)

ted LOS:
I cert'ify that post-hospital skilled services are required at an extended
care facility as a continuation for which he/she was receiving in-patient
haospital services prior to the transfer to the extended care facility.

Order’s Audit Trail of Events
1 07/16116 1521 DR.KIAAL

Patlent: GREEN, CHOLOE S

Order ENTER in POM
2 0;/16/16 1521 BR KIAAL Orgering Doctor. K'la Alf KD

MRN:D001315049 Encounter:D00113938887

PERMANENT MEDICAL RECORD COPY

Page 83 of 84
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From: Judd, Joshua [mailto: Dept08LC@clarkcountycourts.us]
Sent: Monday, April 01, 2019 3:03 PM

To: efile; Tyson Dobbs; Office (office@danielmarks.net)
Subject: A757722 (Green v. DeLee et al.) Motion for Partial Summary Judgment

Good Afternoon,

At the hearing on March 12, 2019, Judge Smith deferred his decision on Defts’ Motion for Partial
Summary Judgment. He has reviewed the pleadings and has asked that the parties submit proposed
Orders Granting in Part and Denying in Part the Motion, consistent with the following:
- GRANTED as to Pltf’s claims against the hospital for vicarious liability
- GRANTED as to Pitf’s claims against the hospital for any of Dr. DeLee’s actions
- DENIED as to PItf's claims against the hospital for any of Dr. Kia’s actions, under the theory
of ostensible agency

Please submit your orders to me in Word format, for Judge Smith’s consideration. Judge intends to write
and issue his own Order from Chambers. Please let me know if you have any questions, or if anything
remains unclear.

Thank you,

Joshua D. Judd, Esq.

Court Law Clerk to the Honorable Douglas E. Smith
Eighth Judicial District Court | Department VI

P: (702) 671-4335

F: (702) 671-4337
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TPC

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASENO.: A-17-757722-C
DEPT NO.: VIII
Plaintiff,

Vs. SUNRISE HOSPITAL AND MEDICAL
CENTER, LL.C’S THIRD PARTY
FRANK J. DELEE, M.D., an individual, COMPLAINT FOR CONTRIBUTION
FRANK J. DELEE MD, PC, a Domestic AND INDEMNITY (ALI KIA, M.D.)
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,

Defendants.
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,
VS.

ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.

Third-Party Defendants.
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COMES NOW Third-Party Plaintiff, Sunrise Hospital and Medical Center (“Sunrisej
Hospital”), by and through its counsel of record HALL PRANGLE AND SCHOONVELD, LLC,
and hereby complains and alleges against Third-Party Defendants, Ali Kia, M.D. and Nevada

Hospitalist Group, LLP, as follows:

FACSIMILE: 702-384-6025

HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
SUITE 200
LAS VEGAS, NEVADA 89144
TELEPHONE: 702-889-6400

10

11

12

13

14

17

18

19

20

21

22

23

24

25

26

27

28

. Third-Party Plainuff, SUNRISE HOSPITAL AND MEDICAL CENTER, a Nevada

. Third-Party Defendant Ali Kia, M.D., is a Board-Certified Internist who practices as a

. Plaintiff, Choloe Green, an individual, has asserted that Ali Kia, M.D., is an ostensible

GENERAL ALLEGATIONS

Corporation (hereinafter referred to as “SUNRISE HOSPITAL”), is a corporation duly
organized under the laws of the State of Nevada and is authorized to do business as a

hospital in Clark County, Nevada.

“Hospitalist.” Dr. Kia holds himself out as duly licensed to practice his profession under
and by virtue of the laws of the State of Nevada and was, and now is, engaged in the
practice of his profession in the State of Nevada.

Ali Kia, M.D., is an agent and/or employee of Third-Party Defendant, Nevada
Hospitalist Group, LLP. Nevada Hospitalist Group, LLP is a Nevada Limited Liability

Partnership in Clark County, Nevada.

agent of Third-Party Plaintiff Sunrise Hospital. The court has denied Suntise Hospital’s
motion to dismiss such potential claim finding there is a factual issue to be resolved by
the finder of fact.

On information and belief DOES/ROE Cortporations were the employer and/or were
responsible for Third-Party Defendant Ali Kia M.D. being called into consulting and/or

treating Plaintiff Choloe Green for her Suntise hospitalization which commenced on July




FACSIMILE: 702-384-6025

SUITE 200
LAS VEGAS, NEVADA 89144

1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LLC

10

11
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13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

. Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and

. Plaintiff, Choloe Green, had a caesatian section birth on July 9, 2016 at Sunrise Hospital

. Plaintiff alleges that Sunrise Hospital and Dr. DeLee breached the applicable standard of

. Phintiff, Choloe Green asserts that she was readmitted to Suntise Hospital on July 14,

. Plaintiff was discharged from Sunrise Hospital on July 16, 2016. Plaintff alleges that het

11. The Sunnse Hospital records indicate that Ali Kia, M.D. ordered and electronically

14,2016. When the true names and capacities of said Third-Party Defendants
DOES/ROE Corporations have been ascertained, Third-Party Plaintiff will amend this
Third-Party Complaint accordingly.

STATEMENTS OF FACTS

every allegation contained in paragraphs 1-5 as though fully set forth herein.

with Frank J. DeLee, M.D., as the treating Obstetrician. Plaintiff was released home on
the first post-operative day, July 10, 2016. Plaintiff contends in her complaint that her
release was premature since a routine post-operative course is 3-4 days. Plaintff also
contends in her complaint that she was released prior to tolerating clear liquids and

passing flatus.
care in discharging Plaintiff from the hospital on July 10, 2016. See attached Exhibit “A”]
(Plaintiff’s Choloe Green’s Complaint for Medical Malpractice and Affidavit of Lisa)
Karamardian, M.D.).
2016 with severe abdominal pain, nausea, vomiting, fever and chills. Ms. Green waq
admitted to the medical/surgical unit of the hospital. She was seen, treated, and/os
consulted by Frank J. DeLee, M.D. and Ali Kia, M.D.

discharge was “discussed and confirmed by Dr. Delee. . .”

signed Plaintiff’s July 16, 2016 discharge from Sunrise Hospital.
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TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LLC
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12.

13.

14.

15.

16.

17.

THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL CLAIM FOR INDEMNITY AND
CONTRIBUTION AGAINST ALI KIA, M.D., AND NEVADA HOSPITALIST GROUP

18.

Plaintiff contends that her second discharge from suntise Hospital on July 16, 2016
violated the standard of care. Plaintiff asserts that she was not able to tolerate a regulas
diet at the time of discharge and that her KUB showed multiple dilated loops of bowel
(which Plaintiff asserts are related to small bowel obstruction).
Plaintiff alleges in her underlying complaint that because of the aforementioned
negligence and breaches of the standard of care she suffered a protracted hospital course
with multiple complications including discharge to a step-down facility once heq
antibiotic course was felt to be completed. Plaintiff asserts that she remained on :T
feeding tube and in need of rehabilitation.
Plaintiff contends that it was Sunrise Hospital and Dr. DeLee that breached the standard
of care in discharging her from the hospital July 16, 2016.
Sunrise Hospital filed a Motion for Partial Summary Judgment which, in patt, sought to
dismiss any potential claim that Ali Kia, M.D. was an ostensible agent of the hospital
during Plaintiff’s July 14 — 16, 2016 hospitalization. The court denied the motion finding
that there was a genuine issue of fact to be resolved by the finder of fact (jury).
Third-Party Defendant, Ali Kia, M.D. was “on call” for Nevada Hospitalist Group, LLP
which resulted in Dr. Kia becoming a treating physician of the undetlying Plaintff]
Choloe Green.

When Dr. Kia was “on call” for Nevada Hospitalist Group he was employed and/or an

agent of Nevada Hospitalist Group.

Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and

every allegation contained in paragraphs 1-17 as though fully set forth herein.
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19.

20.

21.

22.

23.

24,

25.

Plaintiff contends that she suffered injury and damage as a result of the care and
treatment she received at Sunrise Hospital for her July 9, 2016 and July 14, 2016
hospitalizations.

Frank J. DeLee, M.D. discharged Choloe Green from her first hospitalization at
Sunrise Hospital on July 10, 2016. Ali Kia, M.D. discharged Choloe Green from her
second hospitalization at Sunrise Hospital on July 16, 2016.

The court has determined that during Plaintiff’s July 9, 2016 hospitalization and July
16, 2016 hospitalization, Frank J. DeLee, M.D. was not an ostensible agent of the
hospital and the hospital is not vicariously liable for Dr. DeLee.

The court has also determined that Sunrise Hospital is not vicariously liable for any
care or treatment rendered by Ali Kia, M.D. to Plaintiff, Choloe Green during her
July 16, 2016 hospital admission. The court, however, denied Sunrise Hospital’s
motion to dismiss any claim that Dr. Kia was an ostensible agent of the hospital
during this same hospital admission (genuine issue of material fact precluding
summary judgment).

Although unnamed as a party in Plaintiff Choloe Green’s underlying complaint, Ali
Kia, M.D. (Third-Party Defendant) discharged Plaintiff on July 16, 2016. As such,
Dr. Kia’s care of Choloe Green is at issue in Plaintiff’s underlying complaint.
Attached as Exhibit “A” to this Third-Party Complaint is the Plaintiff, Choloe
Green’s underlying complaint for medical malpractice and attached expert affidavit of
Lisa Karamardian, M.D.

Third-Party Plaintiff Sunrise Hospital pursuant to NRS 17.225 and 17.285, Nevada’s

contribution statutes, and also the doctrine equitable indemnity, seeks judgment
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HALL PRANGLE & SCHOONVELD, LL.C
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against Ali Kia, M.D. and Nevada Hospitalist Group for any amount awarded (by
verdict or judgment) against the hospital resulting from Ali Kia, M.D.’s treatment and
care of Choloe Green during her July 14, 2016 hospital admission.

26. WHEREFORE, Third-Party Plaintiff Sunrise Hospital and Medical Center prays that
judgment be entered in its favor and against Third-Party Defendants, Ali Kia, M.D.,
and Nevada Hospitalist Group, LLP, in an amount commensurate with the relative
degree of fault by Dr. Kia in causing the Plaintiff’s alleged injuries and damages.

V)
DATED this l iday of April, 2019.

HALL PRANGIE & SCHOONVELD, LLC

MICHAEFZE. GLE, ESQ.
Neva ar No.: 8619
TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

By:
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7 DISTRICT COURT
8f CLARK COUNTY, NBVADA
9 A17-757122-C
| CHOLOE GREEN, en individual, Case No. 7 ]
10 | Dept. No.,
1 Plaintifs, Degartmant 8
12§ v.
13 || FRANK J, DELEE, M.D., an individus}; mmxmp:-.Aem
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/
17
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20 || Nisole M. Young, Esq., of ths Law Office of Danis] Marks, and for hex claims egaingt Defendans herein
21 {| allege as follows: '
2 1. That et all times material hereto, PlainGff Choloe Gresn (hereinafter “Choloe™) was a
23 | resident of Clark County, Nevada,
24) 2 That at lltimes matwie heveo, Defendant FRANK J. DELEE, MD, vas a ioused
25 ’ medical doctor in the Stats of Nevada, and practiced in his professional cerporation entitled
26 FRANK J, DELEE MD, PC.
228 11
28 ' 1" .
. Coso Ny AT1STETTR-C
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8

10.

'

Thet at all times materia} hereto, Defendant FRANK J. DELEB MD, PC, was a domestic
professional corporation arganized end existing undar the laws of the stats of Neveda and
registered to do business, and doing business in tha State of Nevada in Clark County, Nevada.
That Defendant FRANK J. DELEB, MD), is the President of Defendant FRANK J. DELEE

. MD, PC (hereinafter collectively referved to ag *Dr, Delee”).

Thet Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC, (heseinafer
“Sunrize Hospital”), wes a foreign limited-lisbility company, registered to do business and
doing bilsiness in the State of Nevada in Clark County, Nevada,

That on or about July 9, 2016, Dr. Dellee performed  cesarean sestion (C-Section) on
Coloe at Suuriss Hospital. Choloe was discharged from the hospital the following day, on
July 10,2016, even though sha did pot have bowel movemat prior to being discharged from
the bospital

On July 13, 2016, Choloe had an appointment with Dr. DeLee, At that appointment, Cholos
notified Dr. Deles thét shs had not hada bowel movement post C-section. He did notprovide
&ny caro or treatment to Choloe regarding ber lack of a bowel movement,

Ou July 14, 2016, after stll not having & bowal movement post C-section, Choloe weat to
the emergeacy room at Swrise Hospital, with severs abdomina) pain and reporis of nausea,
vomiting, fover, and chills. She was admitted to the medicallsurgical uit becauze of the
diagnosiz of sepsis. Sunrise Hospital discharged Cholos on July 16, 2016, despite having a
sraall bowel obstruction, The discharga was discussed and confirmed by Dz, DeLes.

On July 17, 2016, Cheloo went to ths emergeucy voom at Centennia) Hills Hospital where
she was sdmitted until sho wes finally discharged on September 2, 2016. Centennial Hills
sdmitted Choloe with the diagnosis of amall bowel obstruction, Shehad anNG Tube placed,
underwent surgary, had diffuse pulmonary infiltrates, suggestivo of pulmonary edema or ARDS,
mdmmﬂlynwdadamw;gd PEG tubo placement,

‘That Defendant Dr. DeLee and Sunrise Hospital breached the standard of care in their
treztment of Choloe axd as @ direct and proximate resu of that breach, Choloe bas been
damaged.
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11.  Thatesadirectand proximste result ofall of the Defendants’ negligencs, Cholos bas been
damaged in an amount in excess of $15,600.00.

12.  This Consplaint is supported by the Affidavit of Lisa Karamardian, M.D., a copy of which
is attached hereto as Exhibit“1".

13.  Choloe has been forced to vefain counsel to bring this action and should be awarded his
reasonable attorneys fees and costs.

'WHEREFORE, Choloe prays for judgment against the Defendants, and each of therm, a3 follows:

1.  Forspecial damages in a sum in excess of $15,000.00;

2. For compensatory damages in 8 sum in excess of $15,000.00;

3,  Forreasonable attorney’s fees end litigation costs incurred;

4.  Forsuch other and fisther relief as ths Court deems just and proper.

DATED this 20 __ day of Juns, 2017.
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VERIICATION
s

CHOLOE GREEN, being first duly swom, dsposes and says:
That I am the Plaintiffin the above-entitied matter; that I have read the abovs and foregoing

1's AND SWORN to before ms
,  of June, 2017,

APP1-0143
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(2.1

2{ staTe OF
3| countY OF

DR. LISA KARAMARDIAN, being firet duly swom, under penally of pasjury, does say and
deposs the fallowing:

4

S
6
|
8
9
10
n

12
13

1.

|

15

17
18
19
20

That | am a medical doetor licensed in the State of Califomin and am board eenified in
ths field of Obstetrics end Gynccology.

This affidavis is oxcouted pursuant to NRS 4)A.07¢ in suppost of o Complaint for
Medice) Malpractice against D, Frank Deles end Sunvise Hospital and Medieal Center,
That | have reviowad Plalatff Cholos Green's madical reoords relating to the care and
treatment she recelved from Dy, Frank Delse, Suariss Hogpltal and Medieal Cemer,
Vailsy Hospita) Medien} Ceater and Centennia] Hills Medical Centes.

A reviow of the modisa) records reveals that on huly 9, 2016, Ms. Grecn kad a casarean
seetion bisth at Swrise Hospital with Dr, DaLee a3 the obsteirician. She was released
homo on post-operative day number ane, This was a breach of ths stasdard of eare by Dr.
Deles and Sunriss Rospital, The typlee) post-cperative course fora youtips eesarean lo o
3-4 night sty In the hospital. The stendard of caye was 2lao breached beeauss Ms. Green
bad ntot oven atrempied to tolerato cles liquids and she bad nos passed fiatus whon she
was released on post-operative day sumber one.

A veview of the medica) records also raveals that on July 14, 2016, Ms. Green presented
again to Suzriso Hospital , now five (5) days post-pastum, with severe ebdaminal patn
and reports of nawses, vomiting, fover, and chills, She was admitted to the
medical/surgical unit becouse of the disgnasis of sopsis. She wes discharged on July 16,
2016. The discharge was discussed and confiemed by Dr. DaLeo, This discharge viclated
the stendard of cara. Ms. Grean was dischurged deapite the fiof that sha was notcble to
talemts & regular dist. Funtbar, on the dsy of hes dischargs, her KUB showed multiple
dilsted loops of bowel, thoughit to bo related to a amall bowed obstrution, yet she was
sent boms. A Intraperitoneal abscess was suspested on a CT scan, ye cho was stil sent
hame. This was a viciation of the standayd of care by Sunsiss Hospital and Dr, DoLoe,

?
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The day afier ahe was released from Sunriss Hospltal, Ms. Gresn presented at Centennial
Hills Hospita), on July 17,2016, At the time of preseatation sho wos now 7 days

postpartum, had not had a bowel movemsn, and was unable to even tolorats Hquids. Bhe |
was still in covare psin, Hor Imsging studics had worsened and sho was now sdmiitsd),
agatn, with the dlagnosis of small bowel obstruction, An NG tube was finally placed and
o geneval surgesy ovaluation ordered. 8hs was admitted for concem foy bowed perforation.
She undenwent en exploratory Isparctomy on July 18th for what was presumed o be o
porforated visous, bui none wos found intracperativaly, just diffuss asoltes. lnfarcied
mesentery wes ramoved and poat-op bher condition deterlonted, culminating in 0.replid
resposise cafl on July 20th when sho wes fixmd to be hypoxic, By tha 32nd shehed diffuss
pulmanary Infilirates, sugpestive of pulmanary edoma cr ARDS, and kor condition worsened, CT
guided draln placement enltures of fiuld rovesiod entarococcus feecalls, supporting ths facs Gt
there must have baza s bows) porforstion. She thea davaloped 8 protmethopax aud eventeslly
noeded a tueheosamy and PEG tubs placemant, On August 5, 2016, tharo was diffioutty with
hor alrway suppert,

Bscauss of tha vislations of tho standard of aase, her hospital conrss was protyscted with
multipls complisations and ¢ho wes spparsaily dischared w a step down faslifty onss ber
entiblotic courss was 6alt to b3 complated, niill o a feading tubs and inneed of rehabliitation,
That o my professlonal opinion, to a degres of medical probabiiity, the stendand of care
was breached by both Dz, Dolee and Sunrizs Hospital and Medloal Centor it thelr
treatment of Ms, Crecn.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

%
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Electronically Filed
6/14/2019 11:04 AM
Steven D. Grierson

CLERK OF THE COU
TPC Cﬁ:‘u—l& "! EL"“'

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASE NO.: A-17-757722-C
DEPT NO.: IX
Plaintiff,
Vs. SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC’S THIRD PARTY
FRANK J. DELEE, M.D., an individual; COMPLAINT FOR CONTRIBUTION
FRANK J. DELEE MD, PC, a Domestic AND INDEMNITY (ALI KIA, M.D.)
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,
Defendants.
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,
Third-Party Plaintiff,
Vs.
ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.
Third-Party Defendants.
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1160 NORTH TOWN CENTER DRIVE
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COMES NOW Third-Party Plaintiff, Sunrise Hospital and Medical Center (“Sunrisg
Hospital”), by and through its counsel of record HALL PRANGLE AND SCHOONVELD, LLC,
and hereby complains and alleges against Third-Party Defendants, Ali Kia, M.D. and Nevada

Hospitalist Group, LLP, as follows:

GENERAL ALLEGATIONS

1. Third-Party Plaintiff, SUNRISE HOSPITAL AND MEDICAL CENTER, a Nevada
Corporation (hereinafter referred to as “SUNRISE HOSPITAL”), is a corporation duly
organized under the laws of the State of Nevada and is authorized to do business as a
hospital in Clark County, Nevada.

2. Third-Party Defendant Ali Kia, M.D., is a Board-Certified Internist who practices as a
“Hospitalist.” Dr. Kia holds himself out as duly licensed to practice his profession unde
and by virtue of the laws of the State of Nevada and was, and now is, engaged in the
practice of his profession in the State of Nevada.

3. Ali Kia, M.D,, is an agent and/or employee of Third-Party Defendant, Nevada
Hospitalist Group, LLP. Nevada Hospitalist Group, LLP is a Nevada Limited Liability
Partnership in Clark County, Nevada.

4. Plaintiff, Choloe Green, an individual, has asserted that Ali Kia, M.D., is an ostensible
agent of Third-Party Plaintiff Sunrise Hospital. The court has denied Sunrise Hospital’s
motion to dismiss such potential claim finding there is a factual issue to be resolved by
the finder of fact.

5. Oninformation and belief DOES/ROE Cotporations were the employer and/or were
responsible for Third-Party Defendant Ali Kia M.D. being called into consulting and/or

treating Plaintiff Choloe Green for her Sunrise hospitalization which commenced on July,
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10. Plaintiff was discharged from Sunrise Hospital on July 16, 2016. Plaintiff alleges that hef

11. The Sunrise Hospital records indicate that Ali Kia, M.D. ordered and electronically

14, 2016. When the true names and capacities of said Third-Party Defendants
DOES/ROE Corporations have been ascertained, Third-Party Plaintiff will amend this
Third-Party Complaint accordingly.
STATEMENTS OF FACTS

Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and
every allegation contained in paragraphs 1-5 as though fully set forth herein.
Plaintiff, Choloe Green, had a caesarian section birth on July 9, 2016 at Sunrise Hospital
with Frank J. DelLee, M.D., as the treating Obstetrician. Plaintiff was released home on
the first post-operative day, July 10, 2016. Plaintiff contends in her complaint that heq
release was premature since a routine post-operative course is 3-4 days. Plaintiff also
contends in her complaint that she was released prior to tolerating clear liquids and
passing flatus.
Plaintiff alleges that Sunrise Hospital and Dr. Delee breached the applicable standard of
care in discharging Plaintiff from the hospital on July 10, 2016. See attached Exhibit “A”]
(Plaintiff’s Choloe Green’s Complaint for Medical Malpractice and Affidavit of Lisa
Karamardian, M.D.).
Plaintiff, Choloe Green asserts that she was readmitted to Sunrise Hospital on July 14|
2016 with severe abdominal pain, nausea, vomiting, fever and chills. Ms. Green was
admitted to the medical/surgical unit of the hospital. She was seen, treated, and/of

consulted by Frank J. DelLee, M.D. and Ali Kia, M.D.

discharge was “discussed and confirmed by Dr. Del ee. . .”

signed Plaintiff’s July 16, 2016 discharge from Sunrise Hospital.
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12. Plaintiff contends that her second discharge from sunrise Hospital on July 16, 2016
violated the standard of care. Plaintiff asserts that she was not able to tolerate a regulaf
diet at the time of discharge and that her KUB showed multiple dilated loops of bowe]
(which Plaintiff asserts are related to small bowel obstruction).

13. Plaintiff alleges in her underlying complaint that because of the aforementioned
negligence and breaches of the standard of care she suffered a protracted hospital course
with multiple complications including discharge to a step-down facility once het
antibiotic course was felt to be completed. Plaintiff asserts that she remained on 4
feeding tube and in need of rehabilitation.

14. Plaintiff contends that it was Sunrise Hospital and Dr. Del.ee that breached the standard
of care in discharging her from the hospital July 16, 2016.

15. Sunrise Hospital filed a Motion for Partial Summary Judgment which, in part, sought to
dismiss any potential claim that Ali Kia, M.D. was an ostensible agent of the hospital
during Plaintiff’s July 14 — 16, 2016 hospitalization. The court denied the motion finding
that there was a genuine issue of fact to be resolved by the finder of fact (jury).

16. Third-Party Defendant, Ali Kia, M.D. was “on call” for Nevada Hospitalist Group, LLLP
which resulted in Dr. Kia becoming a treating physician of the underlying Plaintiff]
Choloe Green.

17. When Dr. Kia was “on call” for Nevada Hospitalist Group he was employed and/or an|
agent of Nevada Hospitalist Group.

THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL CLAIM FOR INDEMNITY AND
CONTRIBUTION AGAINST ALI KIA, M.D., AND NEVADA HOSPITALIST GROUP

18. Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and

every allegation contained in paragraphs 1-17 as though fully set forth herein.
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19.

20.

21.

22.

23.

24.

25.

Plaintiff contends that she suffered injury and damage as a result of the care and
treatment she received at Sunrise Hospital for her July 9, 2016 and July 14, 2016
hospitalizations.

Frank J. DeLee, M.D. discharged Choloe Green from her first hospitalization at
Sunrise Hospital on July 10, 2016. Ali Kia, M.D. discharged Choloe Green from her
second hospitalization at Sunrise Hospital on July 16, 2016.

The court has determined that during Plaintiff’s July 9, 2016 hospitalization and July
16, 2016 hospitalization, Frank J. DeLee, M.D. was not an ostensible agent of the
hospital and the hospital is not vicariously liable for Dr. DeLee.

The court has also determined that Sunrise Hospital is not vicariously liable for any
care or treatment rendered by Ali Kia, M.D. to Plaintiff, Choloe Green during her
July 16, 2016 hospital admission. The court, however, denied Sunrise Hospital’s
motion to dismiss any claim that Dr. Kia was an ostensible agent of the hospital
during this same hospital admission (genuine issue of material fact precluding
summary judgment).

Although unnamed as a party in Plaintiff Choloe Green’s underlying complaint, Ali
Kia, M.D. (Third-Party Defendant) discharged Plaintiff on July 16, 2016. As such,
Dr. Kia’s care of Choloe Green is at issue in Plaintiff’s underlying complaint.
Attached as Exhibit “A” to this Third-Party Complaint is the Plaintiff, Choloe
Green’s underlying complaint for medical malpractice and attached expert affidavit of
Lisa Karamardian, M.D.

Third-Party Plaintiff Sunrise Hospital pursuant to NRS 17.225 and 17.285, Nevada’s

contribution statutes, and also the doctrine equitable indemnity, seeks judgment
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against Ali Kia, M.D. and Nevada Hospitalist Group for any amount awarded (by
verdict or judgment) against the hospital resulting from Ali Kia, M.D.’s treatment and
care of Choloe Green during her July 14, 2016 hospital admission.

26. WHEREFORE, Third-Party Plaintiff Sunrise Hospital and Medical Center prays that
judgment be entered in its favor and against Third-Party Defendants, Ali Kia, M.D.,
and Nevada Hospitalist Group, LLP, in an amount commensurate with the relative
degree of fault by Dr. Kia in causing the Plaintiff’s alleged injuries and damages.

DATED this 14" day of June, 2019.

HALL PRANGLE & SCHOONVELD, LLC

By: /s/ Tyson J. Dobbs
MICHAEL E. PRANGLE, ESQ.
Nevada Bar No.: 8619
TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

Page 6 of 6 APP1-0156




COLLINSON, DAEHNKE, INLOW & GRECO

2110 E. Flamingo Road, Suite 305

LAS VEGAS, NEVADA 89119
TEL. (702) 979-2132 | FAX (702) 979-2133

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ANTC

Patricia Egan Dachnke

Nevada Bar No. 4976
Patricia.Dachnke@cdiglaw.com
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CLER? OF THE COUE :I

COLLINSON, DAEHNKE, INLOW & GRECO

2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119

(702) 979-2132 Telephone

(702) 979-2133 Facsimile

Attorneys for Third- Party Defendant
Ali Kia, M.D.

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual,

Plaintiffs,

VS.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE

HOSPITAL AND MEDICAL CENTER, LLC,

a Foreign Limited-Liability Company.

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,

VS.

ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.

Third-Party Defendants.

1-

CASE NO.: A-17-757722-C
DEPT. NO.: IX

THIRD PARTY DEFENDANT ALI KIA,

M.D.’S ANSWER TO THIRD PARTY
COMPLAINT
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COMES NOW Third Party Defendant, ALI KIA, M.D. (“Answering Third Party
Defendant”) by and through his attorneys, COLLINSON, DAEHNKE, INLOW & GRECO
and in answer to Third Party Plaintiff’s Third Party Complaint on file herein, admits, denies
and alleges as follows:

GENERAL ALLEGATIONS

1. Answering Paragraph 1 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

2. Answering Paragraph 2 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant admits the allegations contained therein.

3. Answering Paragraph 3 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant denies he is an agent and/or employee of Third Party
Defendant, Nevada Hospitalist Group, LLP. As to all other allegations contained therein,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of such allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

4. Answering Paragraph 4 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

5. Answering Paragraph 5 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

STATEMENT OF FACTS
6. Answering Paragraph 6 of Third Party Plaintiff’s Third Party Complaint,

Answering Third Party Defendant repeats, realleges and incorporates each and every
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response to allegations contained in paragraphs 1-5 as though fully set forth herein.

7. Answering Paragraph 7 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

8. Answering Paragraph 8 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party denies there was an Exhibit “A” attached to the Third Party
Complaint served on him and contends the document speaks for itself. As to all other
allegations contained therein, Answering Third Party Defendant is without sufficient
knowledge or information to form a belief as to the truth of such allegations contained in said
paragraph, and on that basis denies each and every allegation contained therein.

0. Answering Paragraph 9 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party contends the document speaks for itself. As to all other allegations
contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

10.  Answering Paragraph 10 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party contends the document speaks for itself. As to all other allegations
contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

11.  Answering Paragraph 11 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party contends the document speaks for itself. As to all other allegations
contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

12.  Answering Paragraph 12 of Third Party Plaintiff’s Third Party Complaint,

Answering Third Party contends the document speaks for itself. As to all other allegations
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contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

13. Answering Paragraph 13 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party contends the document speaks for itself. As to all other allegations
contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

14.  Answering Paragraph 14 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party contends the document speaks for itself. As to all other allegations
contained therein, Answering Third Party Defendant is without sufficient knowledge or
information to form a belief as to the truth of such allegations contained in said paragraph,
and on that basis denies each and every allegation contained therein.

15.  Answering Paragraph 15 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

16.  Answering Paragraph 16 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant admits he was covering for Nevada Hospitalist Group,
LLP and on call which resulted in him becoming at treating physician of Choloe Green. As
to all other allegations contained therein, Answering Third Party Defendant is without
sufficient knowledge or information to form a belief as to the truth of such allegations
contained in said paragraph, and on that basis denies each and every allegation contained
therein.

17.  Answering Paragraph 17 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant denies he was employed by Nevada Hospitalist Group.
As to all other allegations contained therein, Answering Third Party Defendant is without

sufficient knowledge or information to form a belief as to the truth of such allegations
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contained in said paragraph, and on that basis denies each and every allegation contained

therein.

THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL’S CLAIM FOR INDEMNITY
AND CONTRIBUTION AGAINST ALI KIA, M.D. AND NEVADA HOSPITALIST
GROUP.

18.  Answering Paragraph 18 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant repeats, realleges and incorporates each and every
response to allegations contained in paragraphs 1-17 as though fully set forth herein.

19.  Answering Paragraph 19 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

20.  Answering Paragraph 20 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant admits he discharged Choloe Green from Sunrise Hospital
on July 16, 2016. As to all other allegations contained therein, Answering Third Party
Defendant is without sufficient knowledge or information to form a belief as to the truth of
such allegations contained in said paragraph, and on that basis denies each and every
allegation contained therein.

21. Answering Paragraph 21 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

22. Answering Paragraph 22 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations contained in said paragraph, and on that basis denies
each and every allegation contained therein.

23. Answering Paragraph 23 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party Defendant admits he discharged Plaintiff on July 16, 2016. As to all

other allegations contained therein, Answering Third Party Defendant is without sufficient
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knowledge or information to form a belief as to the truth of such allegations contained in said
paragraph, and on that basis denies each and every allegation contained therein.

24. Answering Paragraph 24 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party denies there was an Exhibit “A” attached to the Third Party
Complaint served on him and contends the document speaks for itself. As to all other
allegations contained therein, Answering Third Party Defendant is without sufficient
knowledge or information to form a belief as to the truth of such allegations contained in said
paragraph, and on that basis denies each and every allegation contained therein.

25.  Answering Paragraph 25 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party denies Sunrise Hospital is entitled to equitable indemnity or
contribution from Answering Third Party Defendant. As to all other allegations contained
therein, Answering Third Party Defendant is without sufficient knowledge or information to
form a belief as to the truth of such allegations contained in said paragraph, and on that basis
denies each and every allegation contained therein.

26.  Answering Paragraph 26 of Third Party Plaintiff’s Third Party Complaint,
Answering Third Party denies he is at fault in causing Plaintiff’s allege injuries and damages
and further denies Sunrise Hospital is entitled to judgment against him for such alleged
injuries and damages. As to all other allegations contained therein, Answering Third Party
Defendant is without sufficient knowledge or information to form a belief as to the truth of
such allegations contained in said paragraph, and on that basis denies each and every

allegation contained therein.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Third Party Plaintiff’s Third Party Complaint fails to state a claim against Answering
Third Party Defendant upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE

Answering Third Party Defendant alleges that in all medical care rendered to Plaintiff

Choloe Green, Answering Third Party Defendant possessed and exercised that degree of skill
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and learning ordinarily possessed and exercised by members of the medical profession in
good standing practicing in similar localities, and that at all times Answering Third Party
Defendant used reasonable care and diligence in the exercise of this skill and application of
this learning, and at all times acted in accordance with his best medical judgment.

THIRD AFFIRMATIVE DEFENSE

Answering Third Party Defendant alleges that any liability or damages assessed
against Third Party Plaintiff is not based on, or secondary to, any acts or omissions—
including negligence and/or medical negligence of Answering Third Party Defendant.

FOURTH AFFIRMATIVE DEFENSE

Answering Third Party Defendant made, consistent with good medical practice, a full
and complete disclosure to Plaintiff Choloe Green of all material facts known to him or
reasonably believed by him to be true concerning Plaintiff Choloe Green’s physical condition
and the appropriate alternative procedures available for treatment of such condition. Further,
each and every service rendered to Plaintiff Choloe Green by Answering Third Party
Defendant was expressly and impliedly consented to and authorized by Plaintiff Choloe
Green, on the basis of said full and complete disclosure.

FIFTH AFFIRMATIVE DEFENSE

Third Party Plaintiff’s Third Party Complaint is barred by the applicable statute of
limitations.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff Choloe Green assumed the risks of the medical procedures and treatment
performed by Answering Third Party Defendant.
SEVENTH AFFIRMATIVE DEFENSE

Plaintiff Choloe Green’s damages, if any, were caused by, and due to, an unavoidable

condition or occurrence.

EIGHTH AFFIRMATIVE DEFENSE

Third Party Plaintiff and Plaintiff Choloe Green have failed to mitigate their damages,

if any, in spite of a duty to do so.
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NINTH AFFIRMATIVE DEFENSE

The injuries and damages alleged by Plaintiff Choloe Green were caused by the
actions or inactions of third parties over whom Answering Third Party Defendant has no
liability, responsibility or control.

TENTH AFFIRMATIVE DEFENSE

The injuries and damages alleged by Plaintiff Choloe Green were unforeseeable.

ELEVENTH AFFIRMATIVE DEFENSE

The injuries and damages alleged by Plaintiff Choloe Green were caused by forces of
nature over which Answering Third Party Defendant had no responsibility, liability or control.

TWELFTH AFFIRMATIVE DEFENSE

Third Party Plaintiff’s Third Party Complaint violates the Statute of Frauds.

THIRTEENTH AFFIRMATIVE DEFENSE

Pursuant to Nevada law, Third Party Defendants cannot be jointly liable and that if
liability is imposed, such liability would be several for that portion of Third Party Plaintiff’s
damages, if any, which represents the percentage attributed to each Third Party Defendant.

FOURTEENTH AFFIRMATIVE DEFENSE

The injuries and damages alleged by Plaintiff Choloe Green were caused by new,
independent, intervening and superseding causes and not by Answering Third Party
Defendant’s alleged negligence or other actionable conduct, the existence of which is
specifically denied.

FIFTEENTH AFFIRMATIVE DEFENSE

Any damages assessed against Answering Defendant are subject to the limitations and
protections as set forth in Chapter 41 A of the Nevada Revised Statutes including, without
limitation, several liability and limits on noneconomic damages.

SIXTEENTH AFFIRMATIVE DEFENSE

It has been necessary to employ the services of an attorney to defend this action and a
reasonable sum should be allowed Answering Third Party Defendant for attorney’s fees,

together with his costs expended in this action.
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SEVENTEENTH AFFIRMATIVE DEFENSE

The injuries and damages alleged by Plaintiff Choloe Green can and do occur in the

absence of negligence.

EIGHTEENTH AFFIRMATIVE DEFENSE

Should liability be found against Answering Third Party Defendant—which is
expressly denied—and damages assessed, the proportionate degree of negligence, fault,
and/or legal responsibility of each and every person or entity (whether such other person or
entity are parties to the Third Party Complaint) must be determined and prorated, and any
judgment which may be rendered against Answering Third Party Defendant must be reduced
by the degree of negligence, fault and/or other legal responsibility found to exist as to the
other parties, persons or entities.

NINETEENTH AFFIRMATIVE DEFENSE

No contractual guarantees or warranties were in existence and there is no privity of
contract between Third Party Plaintiff and Answering Third Party Defendant, or between
Plaintiff Choloe Green and Answering Third Party Defendant.

TWENTETH AFFIRMATIVE DEFENSE

Answering Third Party Defendant is entitled to assert all available defenses to
contract, the existence of which is specifically denied.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Answering Third Party Defendant asserts all defenses available to him in law and
equity, including, without limitation, all available defenses pursuant to Nevada Rule of Civil
Procedure 12.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Answering Third Party Defendant is entitled to all protections, benefits, and set offs
available to Answering Defendant in medical malpractice actions under Nevada Revised
Statutes Chapters 41 A and 42.

/11
/11
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TWENTY-THIRD AFFIRMATIVE DEFENSE

To the extent Plaintiff Choloe Green has been reimbursed from any source for any
special damages claimed to have been sustained as a result of the incidents alleged in Plaintiff
Choloe Green’s Complaint against Third Party Plaintiff, Answering Third Party Defendant
may elect to offer those amounts into evidence and, if Third Party Answering Defendant so
elects, Third Party Plaintiff’s special damages shall be reduced by those amounts pursuant to
Nevada Revised Statute 42.021.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

To the extent a portion of Third Party Plaintiff’s claimed damages are based on future
damages, Answering Third Party Defendant may satisfy that amount through payments
pursuant to Nevada Revised Statute 42.021.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

At all times mentioned herein, Answering Third Party Defendant acted reasonably, in
good faith, and within the applicable standard of care with regard to the acts and transactions
which are the subject of the Third Party Plaintiff’s Third Party Complaint.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

The complained of acts of Answering Third Party Defendant were justified under the
circumstances.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Answering Third Party Defendant is entitled to a conclusive presumption of informed
consent pursuant to NRS 41A.110.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

The expert affidavit of Lisa Karamardian, M.D. attached to Third Party Plaintiff’s
Third Party Complaint does not comply with NRS 41A.071 in that it fails to demonstrate
Answering Third Party Defendant breached the standard of care in Plaintiff Choloe Green’s
case, and fails to demonstrate an alleged causal link between the Answering Third Party
Defendant’s treatment of Plaintiff Choloe Green and Third Party Plaintiff’s alleged injuries

and damages.
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TWENTY-NINTH AFFIRMATIVE DEFENSE

The expert affidavit of Lisa Karamardian, M.D. attached to Third Party Plaintiff’s
Third Party Complaint does not comply with NRS 41A.071 in that it fails to support the

allegations contained in the Third Party Complaint.
THIRTEETH AFFIRMATIVE DEFENSE

Third Party Plaintiff’s Third Party Complaint fails to comply with NRS 41A.100 as
Third Party Plaintiff has failed to provide expert medical testimony to demonstrate the alleged
deviation from the accepted standard of care in the specific circumstances of this case and to

prove causation of the alleged personal injury.

THIRTY-FIRST AFFIRMATIVE DEFENSE

Answering Third Party Defendant has fully performed his duties owed to Plaintiff
Choloe Green and Third Party Plaintiff is, therefore, estopped to assert any claim against him.

THIRTY-SECOND AFFIRMATIVE DEFENSE

Third Party Plaintiff has not suffered any compensable injury as a result of Answering
Defendant’s alleged actions and, as a result, is not entitled to contribution or indemnification
against Answering Third Party Defendant.

THIRTY-THIRD AFFIRMATIVE DEFENSE

Third Party Plaintiff’s contribution and indemnification claims are premature, not ripe
for consideration, and request speculative damages as Third Party Plaintiff has not suffered
any actual injury or damages.

THIRTY-FOURTH AFFIRMATIVE DEFENSE

Third Party Plaintiff is barred from bringing the current contribution claim against
Answering Defendant as medical negligence is a foreseeable consequence of the alleged
negligence of Third Party Plaintiff and, therefore, Third Party Plaintiff is responsible for any
and all injuries and damages stemming from the alleged medical negligence of Answering
Third Party Defendant.

/11
/11
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THIRTY-FIFTH AFFIRMATIVE DEFENSE

Any injuries or damages allegedly sustained or suffered by Plaintiff Choloe Green
referred in the Complaint, were caused, in whole or in part, or were contributed to, by the
negligence or fault or want of care of Plaintiff Choloe Green, and that the negligence, fault or
want of care on the part of Plaintiff Choloe Green was greater than that, if any, of the
Answering Third Party Defendant, the existence of which is specifically denied.

THIRTY-SIXTH AFFIRMATIVE DEFENSE

Pursuant to Nevada Rule of Civil Procedure 11, all possible affirmative defenses may
not have been alleged as sufficient facts were not available, after reasonable inquiry, upon the
filing of Answering Defendant’s Answer to Third Party Complaint and, therefore, Answering
Third Party Defendant reserves the right to amend his Answer to allege additional affirmative
defenses if subsequent investigation warrants. Additionally, one or more of these affirmative
defenses may have been pled for the purposes of non-waiver.

WHEREFORE, Answering Third Party Defendant prays as follows:

1. That Third Party Plaintiff take nothing by reason of its Third Party Complaint;

2. For all attorney’s fees incurred in the defense of Third Party Plaintiff’s Third

Party Complaint against Answering Third Party Defendant;

3. For costs and disbursements incurred herein; and
/1
/1
/1
/1
/11
/11
/1]

/11
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4,

For such other and further relief as the Court may deem just and proper in

these premises.

DATED: August 2,2019 COLLINSON, DAEHNKE, INLOW & GRECO

BY: /s/ Linda K. Rurangirwa

PATRICIA EGAN DAEHNKE
Nevada Bar No. 4976

LINDA K. RURANGIRWA
Nevada Bar No. 9172

2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119

Tel. (702) 979-2132

Fax (702) 979-2133

Attorneys for Third- Party Defendant
Ali Kia, M.D.

APP1-0169
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CERTIFICATE OF SERVICE

I hereby certify that on this 2 day of August, 2019, a true and correct copy of
THIRD PARTY DEFENDANT ALI KIA, M.D.’S ANSWER TO THIRD PARTY
COMPLAINT was served by electronically filing with the Clerk of the Court using the
Odyssey File & Serve system and serving all parties with an email address on record, who

have agreed to receive Electronic Service in this action.

DANIEL MARKS, ESQ.

NICOLE M. YOUNG, ESQ.

Law Office of Daniel Marks

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536

Attorneys for Plaintiff Choloe Green

ERIC K. STRYKER, ESQ.

Wilson Elser Moskowitz Edelman & Dicker LLP

300 South Fourth Street

11th Floor

Las Vegas, Nevada 89101

(702) 727-1400

Attorneys for Defendants

Frank J. DeLee, M.D. and Frank J. DeLee, M.D., P.C.:

MICHAEL E. PRANGLE, ESQ.

TYSON J. DOBBS, ESQ.

SHERMAN B. MAYOR, ESQ.

Hall Prangle and Schoonveld LLC

19 1160 North Town Center Drive

Suite 200

20 Las Vegas, Nevada 89144

Attorneys for Defendant and Third Party Plaintiff
Sunrise Hospital and Medical Center, LLC

By /s/Linda K. Rurangirwa

An employee of COLLINSON, DAEHNKE,
INLOW & GRECO
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S. BRENT VOGEL
Nevada Bar No. 006858

E-Mail: Brent.Vogel@lewisbrisbois.com
ERIN E. JORDAN
Nevada Bar No. 10018

E-Mail: Erin.Jordan@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP

Electronically Filed
12/27/2019 3:48 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual,
Plaintiff,
VS.

FRANK J. DELEE, M.D., an individual,
FRANK J. DELEE, MD, PC, a Domestic
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER, LLC,
a foreign Limited-Liability Company, ,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third Party Plaintiff,
Vs.
ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.,

Third Party Defendants.

4836-4874-2576.1

CASE NO. A-17-757722-C
Dept. No.: IX

THIRD-PARTY DEFENDANT NEVADA
HOSPITALIST GROUP, LLP’S ANSWER
TO SUNRISE HOSPITAL AND MEDICAL

CENTER, LLC’S THIRD PARTY
COMPLAINT

APP1-0172
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Third-Party Defendant NEVADA HOSPITALIST GROUP, LLP, (“Defendant”) by and
through its attorneys of record, S. Brent Vogel, Esq. and Erin E. Jordan, Esq. of LEWIS
BRISBOIS BISGAARD & SMITH LLP, hereby answers Third-Party Plaintiff’s Third Party
Complaint as follows:

GENERAL ALLEGATIONS

1. Answering Paragraphs 1 and 2 of Third-Party Plaintiff’s Third Party Complaint, Third-
Party Defendant is without sufficient information or knowledge to form a belief as to the truth or
falsity of the allegations contained therein and upon that basis, denies each and every allegation
contained therein.

2. Answering Paragraph 3 of Third-Party Plaintiff’s Third Party Complaint, Third-Party
Defendant denies each and every allegation contained therein.

3. Answering Paragraphs 4 and 5 of Third-Party Plaintiff’s Third Party Complaint, Third-
Party Defendant is without sufficient information or knowledge to form a belief as to the truth or
falsity of the allegations contained therein and upon that basis, denies each and every allegation
contained therein.

STATEMENT OF FACTS

4. Answering Paragraph 6 of Third-Party Plaintiff’s Third Party Complaint, Third-Party
Defendant hereby repeats, realleges and incorporates by reference its responses to Paragraphs 1
through 5, supra, as though fully set forth herein.

5. Answering Paragraphs 7, 8, 9, 10, 11, 12, 13, 14 and 15 of Third-Party Plaintiff’s Third
Party Complaint, Third-Party Defendant is without sufficient information or knowledge to form a
belief as to the truth or falsity of the allegations contained therein and upon that basis, denies each
and every allegation contained therein.

6. Answering Paragraphs 16 and 17 of Third-Party Plaintiff’s Third Party Complaint, Third-
Party Defendant denies each and every allegation contained therein.

/11

/11

/11
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THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL CLAIM FOR INDEMNITY AND
CONTRIBUTION AGAINST ALI KIA, M.D., AND NEVADA HOSPITALIST GROUP

7. Answering Paragraph 18 of Third-Party Plaintiff’s Third Party Complaint, Third-Party
Defendant hereby repeats, realleges and incorporates by reference its responses to Paragraphs 1
through 17, supra, as though fully set forth herein.
8. Answering Paragraphs 19, 20, 21, 22, 23, 24 and 25 of Third-Party Plaintiff’s Third Party
Complaint, Third-Party Defendant is without sufficient information or knowledge to form a belief
as to the truth or falsity of the allegations contained therein and upon that basis, denies each and
every allegation contained therein.

AFFIRMATIVE DEFENSES
1. Third-Party Plaintiff’s Third Party Complaint on file herein fails to state a claim against
Third-Party Defendant upon which relief can be granted.
2. Third-Party Plaintiff’s Third Party Complaint on file herein is barred by the applicable
statute of limitations.
3. The injuries, if any, allegedly suffered by Third-Party Plaintiff as set forth in the Third-
Party Complaint were caused in whole or in part by the negligence of a third party or third parties
over which Third-Party Defendant had no control.
4. The damages, if any, alleged by Third-Party Plaintiff are not the result of any acts of
omission, commission, or negligence by this Third-Party Defendant, but were the result of a

known risk, which was consented to by Third-Party Plaintiff.

5. Pursuant to NRS 41A.110, Defendant is entitled to a conclusive presumption of informed
consent.
6. The damages, if any, incurred by Third-Party Plaintiff are not attributable to any act,

conduct, or omission on the part of this Third-Party Defendant. Third-Party Defendant denies that
it was negligent or otherwise culpable in any matter or in any degree with respect to the matters set
forth in Third-Party Plaintiff’s Third-Party Complaint.

7. That it has been necessary for Third-Party Defendant to employ the services of an attorney

to defend this action and a reasonable sum should be allowed Third-Party Defendant for attorneys’

APP1-0174
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fees, together with costs of suit incurred herein.

8. Pursuant NRS 41A.035 Plaintiffs’ non-economic damages, if any, may not exceed
$350,000.
9. Third-Party Defendant is not jointly liable with any other entity that may or may not be

named in this action, and will only be severally liable for that portion of Third-Party Plaintiff’s
claims that represent the percentage of negligence attributable to Third-Party Defendant, if any.

10.  Third-Party Plaintiff’s damages, if any, were not proximately caused by Third-Party
Defendant.

11.  Third-Party Plaintiff’s injuries and damages, if any, are the result of forces of nature over
which Third-Party Defendant had no control or responsibility.

12. Third-Party Plaintiff are barred from asserting any claims against Third-Party Defendant
because the alleged damages were the result of one or more unforeseeable intervening and
superseding causes.

13.  Third-Party Plaintiff failed to mitigate damages, if any.

14.  Third-Party Plaintiff failed to allege facts in support of any award of pre-judgment interest.
15. The incident alleged in the Third-Party Complaint, and the resulting damages, if any, to
Third-Party Plaintiff, were proximately caused or contributed to by the decedent’s own
negligence, and such negligence was greater than the negligence, if any, of Third-Party Defendant.
16.  Pursuant to NRCP 11, as amended, all applicable Affirmative Defenses may not have been
alleged herein insofar as sufficient facts were not available after reasonable inquiry upon the filing
of Third-Party Defendant’s Answer and, therefore, Third-Party Defendant reserves the right to
amend its Answer to allege additional Affirmative Defenses if subsequent investigation warrants.
17. Third-Party Plaintiff failed to substantively comply with NRS 41A.071.

18. At all times mentioned herein, Third-Party Defendant acted reasonably and in good faith
with regard to the acts and transactions which are the subject of this lawsuit.

19. To the extent Third-Party Plaintiff has been reimbursed from any source for any special
damages claimed to have been sustained as a result of the incidents alleged in Third-Party

Plaintiff’s Third-Party Complaint, Third-Party Defendant may elect to offer those amounts into

APP1-0175
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evidence and, if Third-Party Defendant so elects, Third-Party Plaintiff’s special damages shall be
reduced by those amounts pursuant to NRS 42.021.
20.  Third-Party Defendant hereby incorporates by reference those affirmative defenses
enumerated in NRCP 8 as if fully set forth herein. In the event further investigation or discovery
reveals the applicability of such defenses, Third-Party Defendant reserves the right to seek leave
of the Court to amend his Answer to assert the same. Such defenses are incorporated herein by
reference for the purpose of not waiving the same.
21.  Third-Party Defendant avail itself of all affirmative defenses and limitations of action as
set out in NRS 41.085, 41A.035, 41A.045, 41A.061, 41A.071, 41A.097, 41A.100, 42.005, 42.021,
41.141, and all applicable subparts.
22.  NRS Chapters 41 and 41A limit damages that may be collectable against Third-Party
Defendant.
23. Third-Party Plaintiff is barred from bringing this action for failure to comply with
applicable contractual remedies and requirements, including arbitration, if applicable. Third-Party
Plaintiff’s failure to comply with the contractual remedies and requirements notwithstanding,
Third-Party Defendant reserves his right to enforce any applicable arbitration provision.

WHEREFORE, Third-Party Defendant prays for judgment as follows:

1. That Third-Party Plaintiff take nothing by way of the Third Party Complaint on file
herein;
/11
/11
/11
/11
/11
/11
/11
/11
/11
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2. For reasonable attorneys’ fees and costs of suit incurred herein;
3. For trial by jury, and;
DATED this 27th day of December, 2019

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Erin E. Jordan

S. BRENT VOGEL

Nevada Bar No. 006858

ERIN E. JORDAN

Nevada Bar No. 10018

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Tel. 702.893.3383

Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP

APP1-0177
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CERTIFICATE OF SERVICE

I hereby certify that on this 27th day of December, 2019, a true and correct copy
of THIRD-PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S ANSWER
TO SUNRISE HOSPITAL AND MEDICAL CENTER, LLC’S THIRD PARTY
COMPLAINT was served by electronically filing with the Clerk of the Court using the Electronic
Service system and serving all parties with an email-address on record, who have agreed to receive

Electronic Service in this action.

Daniel Marks, Esq. Erik Stryker, Esq.

Nicole M. Young, Esq. WILSON ELSER MOSKOWITZ EDELMAN
LAW OFFICE OF DANIEL MARKS & DICKER LLP

610 S. 9" St. 300 S. 4" St.

Las Vegas, NV 89101 Las Vegas, NV 89101

Tel: 702.386.0536 Tel: 702.727.1400

Fax: 702.386.6812 Fax: 702.727.1401

Attorneys for Plaintiff Attorneys for Defendants Frank J. Delee, M.D.

and Frank J. Delee, M.D., PC
Michael E. Prangle, Esq.
Tyson J. Dobbs, Esq.
Sherman B. Mayor, Esq.
HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Suite 200
Las Vegas, NV 89144
Tel: 702.889.6400
Fax: 702.384.6025
Attorneys for Defendant/Third-Party Plaintiff

By /s/ fehana Whitbeck
An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

APP1-0178
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Electronically Filed
3/6/2020 1:56 PM
Steven D. Grierson

CLERE OF THE COUE :I

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.

Nevada State Bar No. 12659

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,
v.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
/

NOTICE OF ENTRY OF ORDER FROM MARCH 12, 2019 HEARING

PLEASE TAKE NOTICE that an order from March 12, 2019 hearing was entered in the above-
entitled action on the 5th day of March, 2020, a copy of which is attached hereto.

DATED this _LL day of March, 2020 /Z
L W Og FICE

JE DA IELMRKS

DANIEL MARK E§Q
Nevada State B No§002003

NICOLEM. Y ESQ
Nevada State Bar No. 12659
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

APP1-0179

Case Number: A-17-757722-C




T )

O 00 N N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE BY ELECTRONIC FILING
I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the L day
of March, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted a true
and correct copy of the above and foregoing NOTICE OF ENTRY OF ORDER FROM MARCH 12,
2019 HEARING by way of Notice of Electronic Filing provided by the court mandated E-file & Serve
system, to the e-mail address on file for the following:

Erik Stryker

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4% Street, 11 floor

Las Vegas, Nevada 89101

Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Tyson Dobbs, Esq.

HALL PRANGLE& SCHOONVELD, LLC.

1160 N. Town Center Dr., Ste. 200

Las Vegas, Nevada 89144

Attorneys for Sunrise Hospital and Medical Center LLC.

= =
LAW OFFICE OF DANIEL MARKS
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Electronically Filed
31512020 3:03 PM
Steven D. Grierson
LAW OFFICE OF DANIEL MARKS CLERK OF THE COUR]
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada §9101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOL GREEN, an individual, Case No. A-17-757722-C
Dept. No. VT

Plaintiff,
V.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
/

ORDER FROM MARCH 12, 2019 HEARING

This matter having come on for hearing on the 12th day of March, 2019, at the hour of 8:00
a.m. on Defendant Sunrise Hospital and Medical Center, LLC's Motion for Partial Summary Judgment
to Dismiss Any Claim of "Ostensible Agency" for Dr. Kia or Dr. Delee; Plaintiff appearing by and

through her counsel, Daniel Marks, Esq., and Nicole M. Young, Esq., of the Law Office of Daniel

Marks; Defendants Frank J. Delee, M.D. and Frank J. Delee, M.D., P.C., appearing by and through its

counsel, Alta A. Najjar, Esq., of Wilson Elser Moskowitz Edelman & Dicker, LLP; and Defendant

Sunrise Hospital and Medical Center, LLC, appearing by and through its counsel, Sherman Mayor,

1-

APP1-0181
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Esq., of Hall Prangle Schoonfeld, LLC; the Court having reviewed the papers and pleadings on file,
having heard the arguments of counsel and good appearing:
1T IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant Sunrise Hospital
and Medical Center, LLC's instant motion 1s GRANTED IN PART and DENIED IN PART, as
follows:
1. Defendant's motion is DENIED as it relates to Plaintiff's claims against the hospital for any
of Dr. Kia's actions under the theory of ostensible agency. As such, Plaintiff may argue that
Defendant Sunrise Hospital and Medical Center, LLC, is vicariously liable for Dr. Kia's
actions under the doctrine of ostensible agency. "Whether an ostensible agency relationship
exists is... a question of fact for the jury." McCrosky v. Carson Tahoe Regional Medical

Center, 133 Nev. Adv. Op. 115,408 P.3d 149 (2017).

o

Defendant's motion is GRANTED as it relates to any claim that the hospital is vicariously
liable for Dr. Delee's actions. In addition, Plaintiff concedes that Defendant Sunrise
Hospital and Medical Center, LLC, is not liable for the actions of Dr. Delee.

/17

/17 /7

I/

111

/117

117
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1177

1177
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3. Defendant's motion is GRANTED as to all other claims against the hospital for vicarious

liability, with the exception of the application of the ostensible agency doctrine of vicarious

liability agamst the hospltal for Dr. Kia's actions, as discus }ﬁd“”i)ove

e /
DATED this ﬁ day of February, 2020. y / /
g f.fr' ;‘f,,f/!‘
DISTRI(:T"COURT JUDGE
ﬁf * 7”&(,
Respectfully Submitted: Apfz‘ffoved as to Form and Content:
DATED this 27 day of February, 2020. DATED this 27 day of February, 2020.
LAW OFFICE OF DANIEL MARKS HALL PRANGLE& SCHOONVELD, LLC
/s/ Nicole M. Young /s/ Sherman Mavor
DANIEL MARKS, ESQ. SHERMAN MAYOR, ESQ.
Nevada State Bar No. 002003 Nevada State Bar No. 001491
NICOLE M. YOUNG, ESQ. 1140 North Town Center Drive, Suite 350
Nevada State Bar No. 12659 Las Vegas, Nevada 89144
610 South Ninth Street Attorney for Defendant Sunrise Hospital

Las Vegas, Nevada 89101
Attorney for Plaintiff

Approved as to Form and Content:
DATED this day of February, 2020,

WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER LLP

/s/ Eric K. Stryker

ERIC K. STRYKER, ESQ.

Nevada State Bar No. 005793

300 South 4™ Street, 11" floor

Las Vegas, Nevada 89101

Attorney for Defendant Frank Del.ee, M.D. and
Defendant Frank Del.ee, M.D., PC’s

APP1-0183
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Electronically Filed
3/19/2020 5:07 PM
Steven D. Grierson

CLERK OF THE COU,
S. BRENT VOGEL Cﬁ,‘wf 'ﬁ""‘“""

Nevada Bar No. 006858

E-Mail: Brent.Vogel@lewisbrisbois.com
ERIN E. JORDAN
Nevada Bar No. 10018

E-Mail: Erin.Jordan@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASE NO. A-17-757722-C
Dept. No.: IX
Plaintiff,
HEARING REQUESTED
VS.
THIRD-PARTY DEFENDANT NEVADA
FRANK J. DELEE, M.D., an individual; HOSPITALIST GROUP, LLP’S MOTION
FRANK J. DELEE, MD, PC, a Domestic FOR JUDGMENT ON THE PLEADINGS

Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER, LLC,
a foreign Limited-Liability Company, ,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,
Vs.
ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.,

Third-Party Defendants.

Third-Party Defendant NEVADA HOSPITALIST GROUP, LLP, by and through its
attorneys of record, S. Brent Vogel, Esq. and Erin E. Jordan, Esq. of LEWIS BRISBOIS

BISGAARD & SMITH LLP, hereby files this Motion for Judgment on the Pleadings.

4849-0268-1271.1 APP1-0184
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This Motion is based upon the following Memorandum of Points and Authorities, the
papers and pleadings on file in this matter, and any oral argument offered at the hearing of this
matter.

DATED this 19th day of March, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/_Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP

MEMORANDUM OF POINTS AND AUTHORITIES

I. FACTUAL BACKGROUND

This is a professional negligence case that arises out of medical care and treatment
Defendants Dr. DeLee and Sunrise Hospital provided to Choloe Green between July 9, 2016 and
July 17, 2016 following a cesarean section. Complaint, 9 6-17. Plaintiff alleges that Defendants
Dr. DeLee and Sunrise Hospital breached the standard of care while caring for her following the
cesarean section and that she sustained injury requiring long-term hospitalization as a result. Id.,
99 10-11.

Plaintiff Choloe Green brought a claim for professional negligence against Dr. DeLee and
Sunrise Hospital on June 20, 2017. Defendant Sunrise Hospital filed a Third-Party Complaint
against two Third-Party Defendants, Ali Kia, M.D. and Nevada Hospitalist Group, LLP on June
14, 2019. Third-Party Plaintiff Sunrise Hospital brought claims against Dr. Kia and Nevada

Hospitalist Group, LLP for contribution and indemnity. The basis for Sunrise Hospital’s third-
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party claims against Nevada Hospitalist Group, LLP was alleged vicarious liability for the alleged
professional negligence of Third-Party Defendant Ali Kia, M.D. Third-Party Complaint, 9 6-17.

Third-Party Plaintiff Sunrise Hospital specifically alleges that the bases of its claims
against Third-Party Defendants Dr. Kia and Nevada Hospitalist Group is the medical care and
treatment that Dr. Kia provided to Choloe Green on July 16, 2016. Third-Party Complaint, 9 23
(“Although unnamed as a party in Plaintiff Choloe Green’s underlying complaint, Ali Kia, M.D.
(Third-Party Defendant) discharged Plaintiff on July 16, 2016. As such, Dr. Kia’s care of
Choloe Green is at issue in Plaintiff’s underlying complaint.”) (emphasis added). Sunrise
Hospital did not attach an affidavit of merit specifying breaches of the standard of care of either
Dr. Kia or Nevada Hospitalist Group, LLP, and has therefore failed to satisfy NRS 41A.071.

II. ARGUMENT
a. Motion for Judgment on the Pleadings Standard of Review

Nevada Rule of Civil Procedure 12(c) provides that “[a]fter the pleadings are closed but
early enough not to delay trial, a party may move for judgment on the pleadings.” NRCP
12(h)(2)(B) further provides that the “defense of failure to state a claim upon which relief can be
granted...may be raised...by a motion under Rule 12(c).”

The Nevada Supreme Court has held that a motion for judgment on the pleadings should
be granted where material facts “are not in dispute and the movant is entitled to judgment as a
matter of law.” Bonicamp v. Vazquez, 120 Nev. 377, 379, 91 P.3d 584, 585 (2004). The motion is
useful where only questions of law remain. Bernard v. Rockhill Dev. Co., 103 Nev. 132, 135,
(1987). NRCP 12(c) may also be utilized where there are “allegations in the plaintiff’s pleadings
that, if proved, would [not] permit recovery.” Id. at 136. See also NRCP 12(h)(2)(B) (allowing the
defense of failure to state a claim upon which relief may be granted to be asserted in a motion for
judgment on the pleadings). The latter scenario is the one applicable here.

The defense of failure to state a claim may be raised at any time. Clark County Sch. Dist.
v. Richardson Constr., Inc., 123 Nev. 382, 396 (2007) (“a defense under NRCP 12(b)(5) need not
be pleaded affirmatively because it may be asserted at any time.”). It is appropriate to grant a

Defendant judgment on the pleadings pursuant to NRCP 12 when a professional negligence
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Plaintiff has failed to comply with NRS 41A.071. Peck v. Zipf, 133 Nev. Adv. Rep. 108 (2017)
(“Based on the foregoing, we affirm the district court’s order granting Doctors Zipf’s and
Barnum’s motion for judgment on the pleadings because Peck failed to include a medical expert
affidavit with his medical malpractice complaint.”).
Here, the Plaintiff has failed to comply with NRS 41A.071, and therefore, judgment on the
pleadings in Third-Party Defendant Nevada Hospitalist Group, LLC’s favor should be granted.
b. The Third-Party Plaintiff Has Failed to State A Claim for Professional
Negligence by Failing to Comply with NRS 41A.071, and Therefore, Third-
Party Defendant Nevada Hospitalist Group, LLP is Entitled to Judgment as a
Matter of Law
A Plaintiff that files a professional negligence action must attach a supporting affidavit to
his or her Complaint, which supports the allegations in the Complaint. NRS 41A.071. This
statute requires a Plaintiff to provide an expert opinion that supports the allegations in the
complaint. The expert must practice in an area that is substantially similar to the type of practice
engaged in at the time of the alleged professional negligence.
NRS 41A.071 Dismissal of action filed without affidavit of medical expert. If
an action for professional negligence is filed in the district court, the district court
shall dismiss the action, without prejudice, if the action is filed without an
affidavit that:
1. Supports the allegations contained in the action;
2. Is submitted by a medical expert who practices or has practiced in
an area that is substantially similar to the type of practice engaged in at the
time of the alleged professional negligence;
3. Identifies by name, or describes by conduct, each provider of
health care who is alleged to be negligent; and
4. Sets forth factually a specific act or acts of alleged negligence
separately as to each defendant in simple, concise and direct terms.
It is well-established that NRS 41A.071 was enacted to deter frivolous claims and provide
Defendants with notice of the claims against them. Zohar v. Zbiegien, 130 Nev. Adv. Rep. 74, *2
(2014). A Complaint that is filed in violation of NRS 41A.071 is void ab initio and must be
dismissed. Washoe Med. Ctr. v. Second Judicial Dist. Court, 122 Nev. 1298, 1300 (2006) (“We
conclude that, under NRS 41A.071, a complaint filed without a supporting medical expert
affidavit is void ab initio and must be dismissed.”).

In this case, the Third-Party Plaintiff Sunrise Hospital filed a Third-Party Complaint that

fails to satisfy NRS 41A.071 and therefore, judgment on the pleadings in favor of Defendant

APP1-0187
4849-0268-1271.1 4




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATTORNEYS AT LAW

A W ON

o 0 9 & W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Nevada Hospitalist Group, LLP is warranted.

Third-Party Plaintiff Sunrise Hospital did not attach a NRS 41A.071 affidavit to its Third-
Party Complaint. However, Sun rise Hospital acknowledges that this is a professional negligence
claim and that NRS 41A.071 applies by referencing it in the Third-Party Complaint. Third-Party

Complaint, 9] 24.

Third-Party Plaintiff Sunrise Hospital only refers to the affidavit filed by Plaintiff Choloe Green.
Plaintiff Choloe Green’s NRS 41A.071 affidavit does not state that Dr. Kia breached the standard
of care or caused injury to her. Rather, it identifies alleged breaches of the standard of care by
Defendants Dr. DelLee and Sunrise Hospital only. Karamardian Affidavit Attached to Complaint,
4 5. The following paragraph discusses the hospital admission during which Dr. Kia provided care

to Ms .Green, but does not identify any alleged breaches of the standard of care by Dr. Kia. Id.

5 A rewiew of the medival reooeds also revenls that on July 14, 2016, Ms. Green presanfed
agnin to Sunrise Hospital , now five {3) days post-partum, with severe abdominal pain I
and reports of nausea, vomiting, fever, and chills. She was admitted to the
medicalisurgion] wnit because of the diagnosis of sepsis, She weas discharged on July 16,
2016, The discharge wos discussed and confirmed by Dr. DeLes. This discharge violaled
the standard of care, M3, Green was dischusged despite the fact thet she was not able io
tolsnite o regular dist. Furtber, on the day of her discharge, ber KUB showed muliple
dilazed loags of howel, thought to be related 1o o sl bowel obetraction, vet she was
sent home, An intraperitonesl abacess was suspected on o CT scan, yet she was still sent

home. This was a violation of the standard of care by Sunrise Hospital and De. Delee

Sunrise Hospital did not provide an affidavit that states that Dr. Kia breached the standard

of care, which is required by NRS 41A.071. While Sunrise Hospital labeled its claims against Dr.
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Kia and Nevada Hospitalist Group as claims for contribution and indemnity, the gravamen of
those claims is the alleged professional negligence of Dr. Kia. Without any professional
negligence by Dr. Kia, Sunrise Hospital’s claims for contribution and indemnity would fail.
Therefore, a NRS 41A.071 requires an affidavit setting forth alleged breaches of the standard of
care on the part of Dr. Kia and Nevada Hospitalist Group, LLP.

A claim sounds in malpractice if it is related to medical diagnosis, judgment, or treatment.
Deboer v. Senior Bridges of Sparks Family Hospital, Inc., 282 P.3d 727 (Nev. 2012). (“Savage’s
complaint was grounded in ordinary negligence, as it was not related to medical diagnosis,
judgment, or treatment. As such, the district court erred in branding Savage’s complaint as a
medical malpractice claim.”). Here, Third-Party Plaintiff Sunrise Hospital’s claims for
contribution and indemnity against Dr. Kia are based upon allegations that he was professionally
negligent and its claims against Nevada Hospitalist Group, LLP are based upon allegations that it
is vicariously negligence for the alleged professional negligence of Dr. Kia. Therefore, pursuant
to Deboer and Szymborski, the claims are grounded in professional negligence and NRS 41A.071
applies. 1d., Szymborski v. Spring Mt. Treatment Ctr., 133 Nev. Adv. Rep. 80, (“Allegations of
breach of duty involving medical judgment, diagnosis, or treatment indicate that a claim is for
medical malpractice.”).

The Nevada Supreme Court has adopted this analysis and held that a contribution claim
based upon medical malpractice allegations is subject to the affidavit requirement found in NRS
41A.071. Pack v. LaTourette, 128 Nev. 264, 270 (2012).

Here, Sun Cab’s complaint rested upon the theory that La Tourette’s negligence
had contributed to Zinni’s injuries. In other words, to establish a right to
contribution, Sun Cab would have been required to establish that LaTourette
committed medical malpractice. Thus, Sun Cab is required to satisfy the statutory
prerequisites in place for a medical malpractice action before bringing its
contribution claim.

There can be no dispute that Third-Party Plaintiff Sunrise Hospital did not attach an
affidavit that discusses alleged breaches of the standard of care by either Dr. Kia or Nevada

Hospitalist Group, LLP and that, therefore, it did not satisfy NRS 41A.71.
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II1.CONCLUSION
Judgment on the Pleadings in favor of Third-Party Defendant Nevada Hospitalist Group,
LLP is appropriate in this case because Third-Party Plaintiff Sunrise Hospital has failed to state a
claim for which relief may be granted by failing to comply with NRS 41A.071. Therefore,
Nevada Hospitalist Group, LLP respectfully requests that this Court enter judgment in its favor

based upon the pleadings in this case.

DATED this 19th day of March, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/_Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
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CERTIFICATE

OF SERVICE

I hereby certify that on this 19th day of March, 2020, a true and correct copy of THIRD-

PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S MOTION FOR JUDGMENT

ON THE PLEADINGS was served by electronically filing with the Clerk of the Court using the

Electronic Service system and serving all parties with an email-address on record, who have

agreed to receive Electronic Service in this action.

Daniel Marks, Esq.

Nicole M. Young, Esq.

LAW OFFICE OF DANIEL MARKS
610S. 9" st.

Las Vegas, NV 89101

Tel: 702.386.0536

Fax: 702.386.6812
nyoung(@danielmarks.net

Attorneys for Plaintiff

Michael E. Prangle, Esq.

Tyson J. Dobbs, Esq.

Sherman B. Mayor, Esq.

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Suite 200

Las Vegas, NV 89144

Tel: 702.889.6400

Fax: 702.384.6025

smayor@hpslaw.com

tdobbs@hpslaw.com

Attorneys for Defendant/Third-Party Plaintiff
Sunrise Hospital and Medical Center, LLC

Erik Stryker, Esq.

WILSON ELSER MOSKOWITZ EDELMAN
& DICKER LLP

300 S. 4™ st

Las Vegas, NV 89101

Tel: 702.727.1400

Fax: 702.727.1401
eric.stryker@wilsonelser.com

Attorneys for Defendants Frank J. Delee, M.D.
and Frank J. Delee, M.D., PC

Patricia E. Daehnke, Esq.

Linda K. Rurangirwa, Esq.

COLLINSON, DAEHNKE, INLOW, GRECO
2110 E. Flamingo Road, Suite 212

Las Vegas, NV 89119

Tel: 702.979.2132

Fax: 702.979.2133
patricia.dachnke@cdiglaw.com
linda.rurangirwa@cdiglaw.com

Attorneys for Third-Party Defendant Ali Kia,
M.D.

By /s/ fehana Whithect

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4849-0268-1271.1 8
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OPPM

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1140 N. Town Center Dr., Ste. 350

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant / Third-Party Plaintiff
Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual,
Plaintiff,
VS.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,

VS.

ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.

Third-Party Defendants.

Page 1 of 10

Case Number: A-17-757722-C

Electronically Filed
3/25/2020 10:04 AM
Steven D. Grierson

CLER? OF THE COUE :I

CASE NO.: A-17-757722-C
DEPT NO.: IX

THIRD-PARTY PLAINTIFF SUNRISE
HOSPITAL’S OPPOSITION TO THIRD-
PARTY DEFENDANT NEVADA
HOSPITALIST GROUP, LLP’S
MOTION FOR JUDGMENT ON THE
PLEADINGS

Hearing Date: April 21, 2020
Hearing Time: 8:30 a.m.
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THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL’S OPPOSITION TO THIRD-
PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S MOTION FOR
JUDGMENT ON THE PLEADINGS

COMES NOW, Defendant/Third-Party Plaintiff, SUNRISE HOSPITAL AND
MEDICAL CENTER, LLC (“Sunrise Hospital” or “Defendant”) by and through its counsel of
record, HALL PRANGLE & SCHOONVELD, LLC and hereby files its Opposition to Third-
Party Defendant Nevada Hospitalist Group, LLP’s Motion for Judgment on the Pleadings.

This Opposition is made and based upon the papers and pleadings on file herein, the
points and authorities attached hereto and such argument of counsel, which may be adduced af
the time of hearing such Motion.

POINTS AND AUTHORITIES
(PREFATORY NOTE)

Although Third-Party Plaintiff Sunrise Hospital filed an action for indemnity and
contribution against both Dr. Ali Kia and Nevada Hospitalist Group, LLP, only the Group is
seeking dismissal by Motion for Judgment on the Pleadings.

L
STATEMENT OF FACTS

On June 30, 2017, Plaintiff, Choloe Green, filed a Complaint for Medical Malpractice. At
the heart of Ms. Green’s Complaint is a contention that she was prematurely discharged from
Sunrise Hospital on July 10, 2016, following the caesarean section delivery of her fourth child.
Ms. Green then also complains that following readmission to Sunrise Hospital she was
prematurely discharged, a second time, on July 14, 2016. Ms. Green contends that she
subsequently was hospitalized for an extended period of time at Centennial Hills Hospital from
complications allegedly suffered due to her two Sunrise Hospital discharges.

Ms. Green’s treating OBGYN, Frank J. DelLee, M.D., is a named defendant in Ms|
Green’s Complaint. Dr. DeLee issued the first discharge order for July 10, 2016. However, and
for reasons unknown, Plaintiff did not name Ali Kia, M.D. as a defendant in her complaint even
though Dr. Kia ordered her second discharge from Sunrise Hospital on July 14, 2016. In

addition, and also for unknown reasons, Plaintiff failed to name Nevada Hospitalist Group, LLP]
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as a defendant in her Complaint. Nevada Hospitalist Group is alleged to be the employer of Dr,
Kia and the group’s call schedule assigned Dr. Kia to treat Choloe Green.

Dr. Kia has testified in this case, in Interrogatory and/or Deposition, that Nevada
Hospitalist Group, LLP was his employer on July 14, 2016, and that he came to treat the
Plaintiff, Choloe Green, because he was on the Nevada Hospitalist Group, LLP call schedule
Nevada Hospitalist Group denies that it was Dr. Kia’s employer, creating a genuine issue of fact.

On January 15, 2019, Sunrise Hospital filed a Motion for Partial Summary Judgment to
Dismiss any Claim of “Ostensible Agency” for Dr. DeLee or Dr. Kia. No party has challenged
Sunrise Hospital’s assertion that neither Dr. Delee or Dr. Kia were “employees” of Sunrisg
Hospital. They were not. As such, the only liability the hospital could have for the care rendered
by Dr. DeLee or Dr. Kia would be via “ostensible agency.”

District Court Judge Doug Smith heard Sunrise Hospital’s Motion for Partial Summary
Judgment. Judge Smith ruled that both Dr. DeLee and Dr. Kia were not employees of Sunrise
Hospital. Further, Judge Smith dismissed any claim of “ostensible agency” by the hospital for
Dr. DeLee (first hospital discharge). However, Judge Smith decided that there was a factuall
question as to whether Dr. Kia was an “ostensible agent” of the hospital (second hospital
discharge) and denied the Motion to that extent.

Accordingly, and since Sunrise Hospital could conceivably have liability exposure for
Dr. Kia’s care via the Doctrine of Ostensible Agency, Sunrise Hospital decided to file a Third-
Party Complaint against Dr. Kia and his employer, Nevada Hospitalist Group, LLP (via the
group’s call schedule) for indemnity and contribution. That Motion for Leave to File Third-Party
Complaint against both Dr. Kia and Nevada Hospitalist Group, LLP was granted on June 14,
2019 (See Exhibit A — Motion for Leave to File Third Party Complaint and Exhibit B — Order
Granting Motion for Leave to File Third Party Complaint).

On June 14, 2019, with leave of court having been granted, Sunrise Hospital filed a
Third-Party Complaint for Contribution and Indemnity against both Ali Kia, M.D. and Nevada
Hospitalist Group, LLP. In the Third-Party Complaint, Ali Kia, M.D. is described as an agent
and/or employee of Third-Party Defendant Nevada Hospitalist Group, LLP.
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In Paragraph 22 of the Third-Party Complaint, it is noted that Sunrise Hospital’s Motion
to Dismiss any claim that Dr. Kia was an ostensible agent of the hospital was denied. In
Paragraph 16 of the Third-Party Complaint, it is alleged that Ali Kia, M.D. was “on call” for
Nevada Hospitalist Group, LLP which resulted in Dr. Kia becoming a treating physician of]
Plaintiff, Choloe Green.

In Paragraph 23 of the Third-Party Complaint, Sunrise Hospital notes that although Ali
Kia, M.D. was unnamed as a party in Choloe Green’s underlying complaint, his care was
criticized in the underlying Complaint. (Please see paragraphs 23 and 24 of Third-Party
Complaint). Further, Sunrise Hospital attached, as Exhibit A to its Third-Party Complaint, (to
comply with NRS 41A.071) the underlying Complaint filed by Choloe Green. The underlying
Complaint (which is attachment “A” to Sunrise’s Third-Party Complaint) sets forth the criticism|

Dr. Kia’s care although that care was erroneously attributed to Sunrise Hospital and Dr. DeLee:

“... A review of the medical records also reveals that on July 14, 2016, Ms. Green
presented again to Sunrise Hospital, now five (5) days post-partum, with severe
abdominal pain and reports of nausea, vomiting, fever, and chills. She was
admitted to the medical/surgical unit because of the diagnosis of sepsis. She was
discharged on July 16, 2016. The discharge was discussed and confirmed by Dr.
DeLee. This discharge violated the standard of care. Ms. Green was discharged
despite the fact that she was not able to tolerate a regular diet. Further, on the day
of her discharge, her KUB showed multiple dilated loops of bowel, though to be
related to bowel obstruction, yet she was sent home. An intraperitoneal abscess
was suspected on a CT scan, yet she was still sent home. This was a violation of
the standard of care by Sunrise Hospital and Dr. DeLee.”

To be clear, Plaintiff’s underlying complaint repeatedly criticizes the care rendered by
Dr. Kia in discharging Choloe Green from Sunrise Hospital on July 14, 2016. It is acknowledged
that the underlying complaint mistakenly attributes that discharge to a conversation between Dr,
DeLee and Sunrise Hospital. Dr. Kia has stated, under oath, twice, by Interrogatory Answer and
Deposition, that he discharged Choloe Green from Sunrise Hospital on July 14, 2016. Dr. Kia’s
actual discharge order, for July 14, 2016, is attached as an exhibit to Sunrise Hospital’s Motion|

for Leave to File Third-Party Complaint, which was granted by the Court.
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Sunrise Hospital is in an interesting legal position here. On the one hand, the hospital
denies that Ali Kia, M.D. was a hospital employee or ostensible agent. However, the Court hag
found that whether Dr. Kia was or was not an ostensible agent of the hospital presents a factuall
issue. As such, Sunrise Hospital could potentially have liability exposure for Dr. Kia’s discharge
order of July 14, 2016 via the Doctrine of Ostensible Agency. On the other hand, if the hospital
does have liability exposure for Dr. Kia’s discharge order of July 14, 2016, the hospital, then,
would not be in a position to provide an expert affidavit challenging Dr. Kia’s care of Cholog]
Green (since he is a a potential hospital ostensible agent).

Sunrise Hospital satisfies this conundrum by having attached Plaintiff’s underlying
complaint (with expert criticism of Dr. Kia’s care) as Exhibit “A” to its Third-Party Complaint,
This would satisfy any requirement about an expert affidavit as to the care provided by Dr. Kia,
With regard to Nevada Hospitalist Group, LLP, Sunrise Hospital, in its Third-Party Complaint,
does not contend that Nevada Hospitalist Group, LLP was negligent. There is no contention by
Sunrise Hospital that Nevada Hospitalist Group, LLP violated the standard of care. Instead, there
is a claim that Nevada Hospitalist Group, LLP was the employer of Dr. Kia on July 14, 2016,
and is therefore liable for any negligence on his part. AS the argument below will demonstrate,
there is no requirement to provide an expert affidavit, per NRS 41A.071, against a professional
group or corporation whose liability arises out solely of vicarious liability or agency.!

IL.
ARGUMENT

A. Plaintiffs’ Underlying Complaint Contains an Expert Affidavit, Which Criticizes
the Care of Dr. Kia.

In Plaintiff Choloe Green’s Underling Complaint, she attached an Expert Affidavit of

Lisa Karamardian, MD. In Paragraph 5 of her expert affidavit, Dr. Karamardian criticized the

! Sunrise Hospital’s Third-Party Complaint against Nevada Hospitalist Group, LLP is solely for
indemnity and contribution. The claim arises out of an employment relationship. There is no
claim of direct negligence against the group, separate and apart from the care provided by Dr,
Kia.
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hospital discharge of Choloe Green on July 14, 2016, as premature. Unfortunately, Dr,
Karamardian attributed that decision to discharge to Sunrise Hospital and Dr. DeLee. In this
case, Dr. Kia has acknowledged, twice, that he was the discharging physician of Choloe Green|
on July 14, 2016. Although unnamed, Dr. Kia’s care was criticized and is at the heart of
Plaintiffs’ Complaint.

Plaintiff, Choloe Green’s expert criticized the July 14, 2016, discharge (which we now|
know was issued by Dr. Kia). To make such claim, Plaintiff had to satisfy the requirements of
NRS 41A.071. If such requirement was not satisfied in Plaintiff’s underling complaint, then|
respectfully, Sunrise Hospital should have no liability exposure via ostensible agency for Dr,
Kia’s care. Since the Court denied Sunrise’s Hospital’s Motion for Summary Judgment, based
upon a claim of ostensible agency, then attachment of the underlying Complaint to Sunrisg
Hospital’s Third-Party Complaint for contribution and indemnity necessarily satisfies the expert
affidavit requirement.?

B. If the Underlying Complaint Does Not Establish a Claim Against Dr. Kia, Then

There is No Basis for An Ostensible Agency Claim for Sunrise Hospital Due to
His Care.

Sunrise Hospital’s Third-Party Complaint seeks contribution and/or indemnity from Dr,
Kia arising from the care he rendered, which is criticized by Plaintiff in her underlying
Complaint. That underlying Complaint and criticism was attached to Sunrise Hospital’s Third-
Party Complaint to satisfy the requirements of NRS 41A.071.

Sunrise does not challenge the authority provided by Nevada Hospitalist Group stating
that a Third-Party Complaint for contribution and/or indemnity, which is based on medical
malpractice, must comply with the requirements of NRS 41A.071. That is, it is agreed that if no
claim for professional negligence is made against Dr. Kia, then he cannot be liable for indemnity
and/or contribution for the care he rendered to Choloe Green. See Pack v. LaTourette, 277 P.3d

1246, 1249 128 Nev. Adv. Op. 25 (2012). Such, however, is not the case with regard to Sunrisg

2 If no claim against Dr. Kia can be found, in name or deed, then there can be no ostensible agency for him, in name

or in deed.
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Hospital’s Third-Party claim for indemnity and contribution from Nevada Hospitalist Group
(See the argument immediately below).
C. NRS 41A.071 Only Applies Against Defendants Against Whom Specific Acts of

Negligence are Asserted. No Acts of Negligence are Asserted Against Nevada
Hospitalist Group.

NRS 41A.071 (2017) provides that if an action for professional negligence, is filed
without an affidavit setting forth specific acts of alleged negligence, such action shall bg
dismissed. In applying that statute to Dr. Kia, against whom allegations of negligence arg
asserted, NRS 41A.071 must be satisfied. However, with regard to Nevada Hospitalist Group,
LLP, Sunrise Hospital is not asserting any specific act of alleged negligence against that group
Instead, the hospital is merely asserting a Third-Party claim for Indemnity and Contribution
based upon the facts that the group was the employer of Dr. Kia and that the Group’s call
schedule steered Dr. Kia into treating Choloe Green.

Sunrise Hospital does not contend that Nevada Hospitalist Group committed any
independent act of negligence. Further, Sunrise Hospital does not contend that Nevada
Hospitalist Group negligently hired Dr. Kia. Sunrise Hospital does not contend that Nevada
Hospitalist Group was negligent in having Dr. Kia on its call schedule for patient referral,
Sunrise Hospital is contending that because of such activities Nevada Hospitalist Group iS
vicariously liable for Dr. Kia either through his employment relationship or ostensible agency.

In Fierle v. Perez, 125 Nev. 728, 736 (Nev. 2009), the Nevada Supreme Court concluded
that NRS 41A.071 required the attachment of an expert affidavit for “professional negligence
claims against providers of healthcare and that such requirement applied to professional
corporations. However, in Fierle, the Court is very clear that the professional corporation in that
case was subject to claims of direct negligence. That is, the Plaintiff in Fierle was asserting that
the Professional Corporation of Dr. Perez was also actively negligent. While Nevada Hospitalist
Group, LLP may be a professional group or corporation there is no allegation of direct

negligence against it asserted by Sunrise Hospital’s Third-Party Complaint.
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As the Nevada Supreme Court stated in Szydel v. Markman, 121 Nev. 453, 460 (Nev.
2005) it would be unreasonably to suspect a Plaintiff to provide expert testimony against a
Defendant against whom expert testimony is not needed in order for a Plaintiff to prevail.> Third
Party Defendant, Nevada Hospitalist Group, LLP’s reliance upon the case of Pack v. LaTourette|
128 Nev. 264 (Nev. 2012), is misplaced. In Pack, the case involved an automobile accident. The
Defendant Sun-Cab sued Dr. LaTourette for negligence claiming that he was the cause of
Plaintiff’s injuries. In Pack, Sun-Cab’s Complaint for indemnity and contribution required a
finding of medical malpractice against Dr. LaTourette. Here, no finding of medical malpractice
need be established to prove that Nevada Hospitalist Group, LLP is vicariously liable for Dr|
Kia.
A claim for indemnity and contribution against Dr. Kia required satisfaction of the
requirements of NRS 41A.071 to support a claim or indemnity and contribution. That is whyj
Sunrise Hospital attached Plaintiffs’ underlying Complaint and expert affidavit to its Third-Party]
Complaint. No such attachment is needed to prove that Nevada Hospitalist Group, LLP had an|
employee/employer relationship with Dr. Kia that subjects the group to vicarious liability (and
Sunrise Hospital’s indemnity and contribution claims).*
I
I
I
I
I
I
I

3 While Szydel was a “res ipsa loquitor” case, the principle is the same. If no expert affidavit is required then a case
cannot be dismissed for a lack of one. Sunrise Hospital does not need expert testimony to prove an agency
relationship between Nevada Hospitalist Group, LLP and Dr. Kia. Nothing more is asserted.

4 1t is a straw argument to contend that Sunrise has to comply with NRS 41A.071 to bring an indemnity claim

against a professional group against which no negligence is asserted. There can be no expert affidavit formulated
when no specific acts of negligence are asserted.
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I1I.
CONCLUSION

Third-Party Defendant Nevada Hospitalist Group, LLP’s Motion for Judgment on the
Pleadings, should be denied.
DATED this 25th day of March 2020.

HALL PRANGLE & SCHOONVELD, LLC

By: /s/ Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ.
Nevada Bar No.: 8619
TYSON J. DOBBS, ESQ.
Nevada Bar No.: 11953
SHERMAN B. MAYOR, ESQ.
Nevada Bar No. 1491
1140 N. Town Center Dr., Ste. 350
Las Vegas, NV 89144
Attorneys for Defendant / Third-Party Plaintiff
Sunrise Hospital and Medical Center, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 25th day of March 2020, I served a true and correct copy of the foregoing

THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL’S OPPOSITION TO THIRDA

PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S MOTION FOR

JUDGMENT ON THE PLEADINGS to the following parties via:

_XX the E-Service Master List for the above referenced matter in the Eighth Judicial District
Court e-filing System in accordance with the electronic service requirements of Administrative
Order 14-2 and the Nevada Electronic Filing and Conversion Rules;

___U.S. Malil, first class postage pre-paid to the following parties at their last known address;

Receipt of Copy at their last known address:

S. Brent Vogel, Esq. Eric K. Stryker, Esq.

Erin E. Jordan, Esq. WILSON ELSER MOSKOWITZ
LEWIS BRISBOIS BISGAARD & SMITH LLP EDELMAN & DICKER LLP
6385 S. Rainbow Blvd., Suite 600 300 S. 4 Street

Las Vegas, NV 89118
Attorneys for Third-Party Defendant
Nevada Hospitalist Group, LLP

Las Vegas, NV 89101
Attorney for Defendants
Frank J. DeLee, M.D. and
Frank J. DeLee, M.D., PC

Patricia Egan Daehnke, Esq. Daniel Marks, Esq.

Linda K. Rurangirwa, Esq. Nicole M. Young, Esq.
COLLINSON, DAEHNKE, INLOW & GRECO  LAW OFFICE OF DANIEL MARKS
2110 E. Flamingo Road, Suite 212 610 South Ninth Street

Las Vegas, NV 89119 Las Vegas, NV 89101

Attorneys for Third-Party Defendant Attorneys for Plaintiff

Ali Kia, M.D.

/s/ Kelli Wightman
An employee of HALL PRANGLE & SCHOONVELD, LLC
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DECLARATION OF SHERMAN B. MAYOR, ESQ., IN SUPPORT OF ORDER
SHORTENING TIME FOR SUNRISE HOSPITAL’S MOTION
FOR LEAVE TO FILE THRID PARTY COMPLAINT

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )
SHERMAN B. MAYOR, ESQ.,, attests and states as follows:

1. Your affiant is an attorney licensed to practice law in the State of Nevada and ig

FACSIMILE: 702-384-6025

SUITE 200
LAS VEGAS, NEVADA 89144

HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-889-6400
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. Sunrise Hospital recently filed a Motion for Partial Summary Judgment. That motion

. The court, by minute order dated April 1, 2019, determined that there was a factual

. As a result, Sunrise Hospital is seeking leave to file a third-party complaint against

practicing with the law firm of Hall, Prangle and Schoonveld, LLC. Your affiant is aJ
counsel of record for Defendant, Sunrise Hospital and Medical, LLC., in the above-

entitled matter.

sought, in part, to dismiss any claim of vicarious liability or ostensible agency that+
might be imposed against Sunrise Hospital as a result of care and treatment rendered

to Plaintiff by Ali Kia, M.D. during the hospitalization at issue in this case.

question as to whether Dr. Kia was an ostensible agent of the hospital when he cared
for Plaintiff, Chole Green. Accordingly, the motion for partial summary judgment to
dismiss the ostensible agency claim as to Dr. Kia was denied. The final proposed

order for this ruling has been submitted to the court for consideration.

Ali Kia, M.D. (a physician who is not named in Plaintiff’s underlying complaint for
medical malpractice). In addition, Ali Kia, M.D. was an agent and/or employee of
Nevada Hospitalist Group, LLP. Leave is also sought to add Nevada Hospitalist

Group, LLP as a third-party defendant.
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. The purpose of the third-party complaint is for Sunrise Hospital to seek equitable

. Currently, this case is scheduled for status check to take place on June 18, 2019 to

. However, the court recently signed a stipulation by all parties to extend the discovery,

. Defendant Sunrise Hospital seeks leave to file its motion for leave to file third party

. It is therefore requested that a hearing on Sunrise Hospital’s motion for leave to file

10. This motion for leave to file third party complaint is brought in good faith and not for

11. I declare under the penalty of perjury that the foregoing is true and correct to the best

indemnity and/or contribution from Dr. Kia and/or Nevada Hospitalist Group should
liability be imposed upon the hospital as a result of the care rendered by these two

potential Third-Party Defendants.
schedule the case for trial.
cut-off to June 1, 2020.
complaint so that: (1) Dr. Kia and Nevada Hospitalist Group can participate in any
discovery as the case progresses; and (2) Sunrise Hospital will participate in

discovery with knowledge that its third-party complaint is in place.

third party complaint on an order shortening time be granted and this matter be

scheduled accordingly.
purposed of undue delay or harassment.
of your Affiant’s knowledge.

£ “!)2’!!9
SHE B. MAYOR, ESQ.
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PREFATORY NOTE
Although Defendant Sunrise Hospital’s motion for leave to file third-party complaint
seeks authority to bring third party claims against both Ali Kia, M.D. and Nevada Hospitalist
Group, LLP, Sunrise Hospital reserves the right to only pursue a third-party claim against Al
Kia, M.D. (and not Nevada Hospitalist Group, LLP should additional discovery and malpractice

insurance documentation indicate a third-party action against the group is unnecessary).

POINTS AND AUTHORITIES

IO
FACTS

This is a medical practice action. Plaintiff, Choloe Green, delivered her 4% child by
caesarian section birth at Defendant, Sunrise Hospital and Medical Center (“Sunrise Hospital”)
on July 9, 2016. Defendant, Frank J. DeLee, M.D., Plaintiff’s treating OB/GYN, then
discharged Ms. Green from the hospital on July 10, 2016. Plaintiff contends this discharge wag
premature as she had not had a bowel movement and a typical post-operative course for
caesarian section is 3-4 days. Plaintiff alleges Dr. DeLee and Sunrise Hospital breached the
standard of care.

Plaintiff then alleges she was readmitted to Sunrise Hospital on July 14, 2016 (nausea,
vomiting, fever, and chills). Plaintiff contends she was discharged prematurely, a second time,
on July 16, 2016. Plaintiff asserts this second discharge also violated the standard of care as she
was not able to tolerate a regular diet and her KUB x-ray showed dilated bowel loops.

Plaintiff contends that this second hospital discharge was “discussed and confirmed with

Dr. DeLee.” The medical records, however, reveal that Ali Kia, M.D. (internal
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medicine/hospitalist) was actually the physician who ordered and electronically signed the
second hospital discharge of July 16, 2016. See Exhibit “A.”

Recently, Sunrise Hospital filed a Motion for Partial Summary Judgment seeking to
dismiss any claims of vicarious liability or ostensible agency on the part of the hospital with
regard to Frank J. DeLee, M.D. and Ali Kia, M.D. The court granted the partial summary
judgment motion (in part) and denied the motion (in part). Specifically, the claims, if any, that
the hospital may have vicarious liability for either Dr. DeLee or Dr. Kia were dismissed.
Further, any claim that Dr. DeLee (Plaintiff’s long-time treating OB/GYN) was the ostensible
agent of the hospital was also dismissed.

In Plaintiff’s “Complaint for Medical Malpractice,” there is no mention of Ali Kia, M.D
Nor is there any mention that the Dr. Kia is an agent or employee of Sunrise Hospital. Sunrise
Hospital moved for partial summary judgment to dismiss any potential claim in discovery or trial
that Dr. Kia was an ostensible agent of Sunrise Hospital. The court, by decision rendered on
April 1, 2019, denied the hospital’s motion as it pertained to the ostensible agency issue and Dr.
Kia. See Exhibit “B.”

Sunrise Hospital denies any allegations of negligence against the hospital. The hospital
also denies that Dr. Kia is an ostensible agent of the hospital. However, this court has ruled that
there is a factual question concerning ostensible agency that should be resolved by the finder of
fact (the jury). As such, Sunrise Hospital seeks leave to file a third-party complaint naming Al
Kia, M.D. as a third-party defendant. Further, it appears that Dr. Kia was the agent and/or
employee of Nevada Hospitalist Group, LLP, which is also being added. Sunrise Hospital fileg

this third-party complaint, specifically, for equitable indemnity and/or contribution from Dr. Kia
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and Nevada Hospitalist Group, LLP, should Sunrise Hospital be liable for any verdict OlJ
judgment arising from from Dr. Kia’s care of Plaintiff, Choloe Green.

Additionally, Sunrise Hospital is net enclosing an expert affidavit with its third-party
complaint. Instead, the hospital is attaching Plaintiff’s underlying complaint and the expert
affidavit attached to the complaint (Lisa Karamardian, M.D.) to comply with the requirements of
NRS 41A.071. A copy of Sunrise’s Hospital proposed Third-Party Complaint (with Exhibits)
is attached to this motion for leave as Exhibit “C.”

Defendant, Sunrise Hospital motion for leave to file third-party complaint to add Ali Kia,
M.D. and Nevada Hospitalist Group, LLP, as third-party defendants is necessitated by the court’s
recent ruling finding that there is a factual question (to be resolved at trial) as to whether Dr. Kiaj
is an ostensible agent of the hospital. The court’s minute order in this regard is dated April 1,
2019. The final proposed order has been submitted to the court and is pending the court’s
review, consideration, and approval.

IL
ARGUMENT

NRCP 14 provides in relevant part:

(a) When Defendant May Bring in Third Party. At any time
after commencement of the action a defending party, as a third-
party plaintiff, may cause a summons and complaint to be served
upon a person not a party to the action who is or may be liable to
the third-party plaintiff for all or part of the plaintiff’s claim
against the third-party plaintiff. The third-party plaintiff need not
obtain leave to make the service if the third-party plaintiff files the
third-party complaint not later than 10 days after serving the
original answer. Otherwise the third-party plaintiff must obtain
leave on motion upon notice to all parties to the action.

A defendant is permitted to defend the case and at the same time assert his right of

indemnity against the party ultimately responsible for the damage. Reid v. Royal Ins. Co., 80
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Nev. 137, 390 P.2d 45 (1964). The clear import of the Nevada Rules of Civil Procedure is tg
enable litigants to try fully their issues before the court. . .” Morris v. Morris 83 Nev. 412, 414,
432 P.2d. 1022 (1967).

Sunrise Hospital now brings the instant motion for leave to assert a third-party complaint
against Ali Kia M.D. and Nevada Hospitalist Group, LLP. The court’s recent decision that the
issue as to whether Dr. Kia is an ostensible agent of Sunrise Hospital is a factual question for the
finder of fact. If, during trial, a jury determines that Dr. Kia is an ostensible agent of Sunrisg
Hospital, the hospital will be seeking, as part of the verdict, relief in the form of equitable
indemnity and/or contribution for any hospital liability arising out of Dr. Kia’s care of
underlying Plaintiff, Choloe Green.

III.
CONCLUSION

Based upon the foregoing, Defendant Sunrise Hospital respectfully requests that the
Court enter an Order Granting its Motion for Leave to File a Third-Party Complaint Against Ali

Kia, M.D. and Nevada Hospitalist Group, and for any other relief that this Honorable Court

& CHOONVELD, LLC

MICHAELE. P GLE, ESQ.
NevadaBar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

deems just and proper.

DATED this
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RUX DATE: 07/27/16 HEﬂITECH FACILITY: C0CSZ
m TIKE: 0110 - Discharge Report
RUX USER: HPF.FEED

PASE 51

f4: D.4508 STATS:

PATIENT:  GREEN,CHOLOE S AS: D F ADHIT: 07/14/16
ACOOUNT ¥0: 000113938887 10c: D.€4 DISCH/DEP: 07/16/16

ATTEND DR: Kia Al D B: O UNIT X0:  D0D1315049
REPORT STATUS: FINAL

Press <Enter> for Order Detafls below

Coment : KIA DO NOT CALL FOR KUB RESULT KD WILL FOLLON UP

III M 07[16/16

Order’s Audit Trail of Events

07116116 0522 DNUR.CCY  Order ENTER
6 0522 DNUR.CCY  Ordering noctcr K‘ia All HD

07/16/16 0522 DNUR.QCV  Order Source: TELEPHONE SVERIFIEDQ

07/16/16 0522 interface order's status changed froa TRANS to ACTIVE by NUR

07/16116 0540 gNUR.OCV order acknwledged

1
2
3
4
5

Order Date: 07/16/16
Procedure

Categor: Nemo Order Number Dato
DISCHE y DISCHARGE GRDER 20160716-0053 07/16/16 R
Other Provider ¢ Sig Lvl Provider ¢

Disd'earga order written date: 07/16/16
Discharga order written time: 1521
Discham To:

Adt
b dmmltinnal OHE/Mome Health o:;ders with Discharge?
Does patient have any of the fonm conditions at discharge?

irin at Discharge?
ASP nmtraindirg:ucw
fl Reason

EJ Fr:

ACE/ARB at msdume?
ACE/ARB Contraindicaticns:
Other Spectfic Reason:

LBL tevel:

Stat{n at Discharge?

Stetin Contraindications:

Other Speciﬂc Reason:

Bel:a Blocker at Discharge?
Beta Blocker Contraindications:

Other Specific Reason:

Antithrosbotic at Discharge?
Antithroembotic Contraindications:

geciﬂc
Antipla et Tlterapy at Discharga?

PERMANENT MEDICAL RECORD COPY

Patient:GREEN, CHOLOE S MRN:D001316049 Encounter:D00113938887

vice—
Time Pri Qty Ord Source Status
3 TR

Page 61 of 64

Ordered By
KIAAL

SHO000638
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RUN DATE: 07/27/16 MEDITECH FACILITY: €0CSZ PASE 52
RUN TIKE: 0110 I0EV - Discharge Repert :
RUN USER: HPF,FEED
PATIENY:  GREEN,CHOLOE S AS: 0 F ADMIT: 07/14/16
ACOOUNT 113938887 Loc: 0.4 DISCH/DEP: 07/16/16
0: GO0 f: D.4508 STATUS:  IN

ATTEND OR: Kfa.Ali KD 8D: 0 UNIT 80:  D001315049
REPORT STATUS: FINAL

Antiplatelet Contraindications:

Other Specific Reason:

X o current AFIB/AFLUTTER:

Anticoagulatfon Therapy at Discharge?
Anticoagulation Contrafndications:
ggsgge?oﬂkdmﬂmmm

r
Reason for not ordering Rehed:
Height Monitoring:
Xg: 104.54
Yeight - Lb: 230
Other Specific Frequency:
¥hat anticoagulatfon med 1s patfent being sent hoxe on:
List reascn for medfcation choice:

Diet Soft
Activ‘lt\ylixu'ciselumuuons' Ko Timftations
Lifting Restrictions:

Return to Hork/School:

0X to Orive:

€a1 Your Boctor If -

Fever Greater Than: 101.5

1st Follow Up:

m Up

§O PRIMARY OR FAMILY PHYSICIAN
Fo low-l!p w‘lth Provider Entered Above
Fol’low wp in: 1 Keek
Reason: HED FUP

Ph{ Delee,Frank 9

F 'low-Up u‘lth Provider Entered Above
Follow tp 1n: 1 Keek

Reason GB Fup

Fo ow-up wlth

Follow tp in:
Reason:

gx‘lw-l!p with:

Follow wp 1n:
Reason:

PERMANENT MEDICAL RECORD COPY

Patlent:GREEN, CHOLOE S MRN:D001318049 Encounter:B00113938887 Page 62 of 64
' g8 SHO000639
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RUX DATE: 07/27/16 NEDITECH FACILITY: C0CSZ . PAGE 53
RUX TIKE: 0110 I0EV - Discharge Report
RU¥ USER: HPF.FEED

PATIENT:  GREEN.CHOLOE S A/S: 30 F ADNLT: 07/14/16
ACCOUNT KD: 000113938887 oc: D.E4 OISCH/DEP: 07/16/16

s D.4508 STATUS: IN
ATTEND OR: Kia Al D BD: 0 UNIT NO: 0001315049
REPORT STATUS: FINAL

d H
Follow-Up ‘with:
Fo‘l'lw w in:

Plvs:dm

I-‘onml-vp with:
Follow i 1n:
Reason;
Physician:
Follow-Up with:
Follow 1 in:
Reason:

Pl’qsic‘lan:
Follow-Up with:
Follow up n:
Reason:
Physician:
Follw-llp with:

ollow @ in:
Reason'up

= INFANT/NIQU o=
IWMIP&)IRIRICINIW o=
Prfmry of Asthza:

Provide Pre-printed Hother/Infent Instructfons:

so (utpatfent Services Meeds ==

oo REHAB / SHF / LTAC / HOSPICE ONLY =
Rehabflitation Potential: Group respense indefined)
Anticipated LOS: ¢

1 eertify that post-hospital skilled services are raquired at an extended
care facility as a continuation for which he/she wss receiving fn-patfent
haspital services prior to the transfer to the extended care facility.

.

Order’s Audit Trail of Events
1 07116116 1521 OR.KIAAL  Order ENTER in
2 07/16/16 1521 0& KIAAL Ordering Doctor Kia Al KD

§  07/16/16 173 DNIRYPS rder ackm?edged

PERMANENT MEDICAL RECORD COPY

Patlent:GREEN, CHOLOE 8 MRN:D001315049 Encounter:D00113938887 Page 83 of 64 SH000640
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From: Judd, Joshua [mailto:Dept08l C@clarkcountycourts.us]
Sent: Monday, April 01, 2019 3:03 PM

To: efile; Tyson Dobbs; Office (office@danielmarks.net)
Subject: A757722 (Green v. DelLee et al.) Motion for Partial Summary Judgment

Good Afternoon,

At the hearing on March 12, 2019, Judge Smith deferred his decision on Defts’ Motion for Partial
Summary Judgment. He has reviewed the pleadings and has asked that the parties submit proposed
Orders Granting in Part and Denying in Part the Motion, consistent with the following:
- GRANTED as to PItf's claims against the hospital for vicarious liability
- GRANTED as to PItf's claims against the hospital for any of Dr. Delee’s actions
- DENIED as to Pltf's claims against the hospital for any of Dr. Kia’s actions, under the theory
of ostensible agency

Please submit your orders to me in Word format, for Judge Smith’s consideration. Judge intends to write
and issue his own Order from Chambers. Please let me know if you have any questions, or if anything
remains unclear.

Thank you,

Joshua D. Judd, Esq.

Court Law Clerk to the Honorable Douglas E. Smith
Eighth Judicial District Court | Department VIlI

P: (702) 671-4335

F: (702) 671-4337
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FACSIMILE: 702-384-6025

SuITE 200
LAS VEGAS, NEVADA 89144

1160 NORTH TOWN CENTER DRIVE
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TPC

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No.: 8619

TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

(702) 889-6400 — Office

(702) 384-6025 — Facsimile
efile@hpslaw.com

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual,
Plaintiff,
Vs.

FRANK J. DELEE, M.D., an individual;
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER,
LLC, a Foreign Limited-Liability Company,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,

Vs.

ALIKIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.

Third-Party Defendants.

CASENO.: A-17-757722-C
DEPT NO.: VIII

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC'S THIRD PARTY

COMPLAINT FOR CONTRIBUTION

AND INDEMNITY (ALI KTA, M.D.

Page 1 of 6
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COMES NOW Third-Party Plaintiff, Sunrise Hospital and Medical Center (“Sunrise
Hospital™), by and through its counsel of record HALL PRANGLE AND SCHOONVELD, LLC,
and hereby complains and alleges against Third-Party Defendants, Ali Kia, M.D. and Nevada

Hospitalist Group, LLP, as follows:

FACSIMILE: 702-384-6025

SUITE 200
LAS VEGAS, NEVADA 89144

1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LLC

10

11

12

13

14

15

16

17

18

19

20

21

24

25

26

27

28

GENERAL ALLEGATIONS

1. Third-Party Plaintiff, SUNRISE HOSPITAL AND MEDICAL CENTER, a Nevada
Corporation (hereinafter referred to as “SUNRISE HOSPITAL”), is a corporation duly
organized under the laws of the State of Nevada and is authorized to do business as 2
hospital in Clark County, Nevada.

2. Third-Party Defendant Ali Kia, M.D., is a Board-Certified Internist who practices as a
“Hospitalist.” Dr. Kia holds himself out as duly licensed to practice his profession undes
and by virtue of the laws of the State of Nevada and was, and now is, engaged in the
practice of his profession in the State of Nevada.

3. Ali Kia, M.D,, is an agent and/or employee of Third-Party Defendant, Nevada
Hospitalist Group, LLP. Nevada Hospitalist Group, LLP is a Nevada Limited Liability
Partnership in Clark County, Nevada.

4. Phintiff, Choloe Green, an individual, has asserted that Ali Kia, M.D., is an ostensible
agent of Third-Party Plaintiff Sunrise Hospital. The court has denied Sunrise Hospital’s
motion to dismiss such potential claim finding there is a factual issue to be resolved by
the finder of fact.

5. On information and belief DOES/ROE Corporations wete the employer and/or were
responsible for Third-Party Defendant Ali Kia M.D. being called into consulting and/or

treating Plaintiff Choloe Green for her Sunrise hospitalization which commenced on July]
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FACSIMILE: 702-384-6025

HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
SUITE 200
LAS VEGAS, NEVADA 89144
TELEPHONE: 702-889-6400

10

12

13

14

15

16

17

19

20

21

24

25

26

27

28

. Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and

. Phintiff, Choloe Green, had a caesarian section birth on July 9, 2016 at Sunrise Hospital

. Plaintiff alleges that Sunrise Hospital and Dr. DeLee breached the applicable standard oﬂ

. Plaintiff, Choloe Green asserts that she was readmitted to Suntise Hospital on July 14,

. Plaintiff was discharged from Sunrise Hospital on July 16, 2016. Plaintiff alleges that her

. The Sunrise Hospital records indicate that Ali Kia, M.D. ordered and electronically1

14, 2016. When the true names and capacities of said Third-Party Defendants
DOES/ROE Corporations have been ascertained, Third-Party Plaintiff will amend this
Third-Party Complaint accordingly.

STATEMENTS OF FACTS

every allegation contained in paragraphs 1-5 as though fully set forth herein.

with Frank J. DeLee, M.D., as the treating Obstetrician. Plaintiff was released home on
the first post-operative day, July 10, 2016. Plintiff contends in her complaint that hes
release was premature since a routine post-operative course is 3-4 days. Plaintiff alsg
contends in her complaint that she was released prior to tolerating clear liquids and

passing flatus.

cate in discharging Plaintiff from the hospital on July 10, 2016. See attached Exhibit “A”
(Plaintiff’s Choloe Green’s Complaint for Medical Malpractice and Affidavit of LasaJ

Karamardian, M.D.).
2016 with severe abdominal pain, nausea, vomiting, fever and chills. Ms. Green wag
admitted to the medical/surgical unit of the hospital. She was seen, treated, and/of
consulted by Frank J. DeLee, M.D. and Ali Kia, M.D.

discharge was “discussed and confirmed by Dr. DeLee. . .”

signed Plaintiff’s July 16, 2016 discharge from Sunrise Hospital.
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HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
SUITE 200
LAS VEGAS, NEVADA 89144
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12. Plaintiff contends that her second discharge from sunrise Hospital on July 16, 2016

. Plaintiff alleges in her underlying complaint that because of the aforementioned

. Plaintiff contends that it was Sunrise Hospital and Dr. DeLee that breached the standard]

. Suntise Hospital filed 2 Motion for Partial Summary Judgment which, in part, sought to

. Third-Party Defendant, Ali Kia, M.D. was “on call” for Nevada Hospitalist Group, LLP

. When Dr. Kia was “on call” for Nevada Hospitalist Group he was employed and/or an

THIRD-PARTY PLAINTIFF SUNRISE HOSPITAL CLAIM FOR INDEMNITY AND
CONTRIBUTION AGAINST ALI KIA, M.D., AND NEVADA HOSPITALIST GROUP

18. Third-Party Plaintiff, Sunrise Hospital repeats and realleges and incorporates each and

violated the standard of care. Plaintiff asserts that she was not able to tolerate a regulas
diet at the time of discharge and that her KUB showed multiple dilated loops of bowel

(which Plaintiff asserts are related to small bowel obstruction).
negligence and breaches of the standatd of cate she suffered a protracted hospital course
with multiple complications including dischatge to a step-down facility once hex
antibiotic course was felt to be completed. Plaintiff asserts that she remained on 7
feeding tube and in need of rehabilitation.

of care in discharging her from the hospital July 16, 2016.
dismiss any potential claim that Ali Kia, M.D. was an ostensible agent of the hospital
during Plaintiff’s July 14 — 16, 2016 hospitalization. The court denied the motion finding

that there was a genuine issue of fact to be resolved by the finder of fact (jury).

which resulted in Dr. Kia becoming a treating physician of the underlying Plaintiff]

Choloe Green.

agent of Nevada Hospitalist Group.

every allegation contained in paragraphs 1-17 as though fully set forth herein.
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FACSIMILE: 702-384-6025

SuITE 269

LAS VEGAS, NEVADA 89144

HALL PRANGLE & SCHOONVELD, LLC
1160 NORTH TOWN CENTER DRIVE
TELEPHONE: 702-889-6400
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19. Plaintiff contends that she suffered injury and damage as a result of the care and
treatment she received at Sunrise Hospital for her July 9, 2016 and July 14, 2016
hospitalizations.

20. Frank J. DeLee, M.D. discharged Choloe Green from her first hospitalization at
Sunrise Hospital on July 10, 2016. Ali Kia, M.D. discharged Choloe Green from her
second hospitalization at Sunrise Hospital on July 16, 2016.

21. The court has determined that during Plaintiff’s July 9, 2016 hospitalization and July
16, 2016 hospitalization, Frank J. DeLee, M.D. was not an ostensible agent of the
hospital and the hospital is not vicariously liable for Dr. DeLee.

22. The court has also determined that Sunrise Hospital is not vicariously liable for any
care or treatment rendered by Ali Kia, M.D. to Plaintiff, Choloe Green during her
July 16, 2016 hospital admission. The court, however, denied Sunrise Hospital’s
motion to dismiss any claim that Dr. Kia was an ostensible agent of the hospital
during this same hospital admission (genuine issue of material fact precluding
summary judgment).

23. Although unnamed as a party in Plaintiff Choloe Green’s underlying complaint, Ali
Kia, M.D. (Third-Party Defendant) discharged Plaintiff on July 16, 2016. As such,
Dr. Kia’s care of Choloe Green is at issue in Plaintiff’s underlying complaint.

24. Attached as Exhibit “A” to this Third-Party Complaint is the Plaintiff, Choloe
Green’s underlying complaint for medical malpractice and attached expert affidavit off
Lisa Karamardian, M.D.

25. Third-Party Plaintiff Sunrise Hospital pursuant to NRS 17.225 and 17.285, Nevada’s

contribution statutes, and also the doctrine equitable indemnity, seeks judgment
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HALL PRANGLE & SCHOONVELD, LL.C
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against Ali Kia, M.D. and Nevada Hospitalist Group for any amount awarded (by
verdict or judgment) against the hospital resulting from Ali Kia, M.D.’s treatment and|
care of Choloe Green during her July 14, 2016 hospital admission.

26. WHEREFORE, Third-Party Plaintiff Sunrise Hospital and Medical Center prays that
judgment be entered in its favor and against Third-Party Defendants, Ali Kia, M.D.,
and Nevada Hospitalist Group, LLP, in an amount commensurate with the relative
degree of fault by Dr. Kia in causing the Plaintiff’s alleged injuries and damages.

V)
DATED this l iday of April, 2019. <

HALL PRANGLE & SCHOONVELD, LLC

MICHAEEE. GLE, ESQ.
Nev: ar No.: 8619
TYSON J. DOBBS, ESQ.

Nevada Bar No.: 11953

SHERMAN B. MAYOR, ESQ.

Nevada Bar No. 1491

1160 N. Town Center Dr., Ste. 200

Las Vegas, NV 89144

Attorneys for Defendant

Sunrise Hospital and Medical Center, LLC

By:
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Elsctronically Filed
GI3OT2017 15:20 A8
Steven O, Grleracn

DISTRICT COURT
CLARK COUNTY, NBVADA
| CHOLOR GRERN, en inividual, CasaNo. AAT-TETTZZG
Dept. No,,
Plaintif?, Oegatmani8
:.Dmun an individual; Arbitration Bxempt -+ Action
FRANK J. DELEE
; MD, FC, a Domestio for Medieal Malpractice
AND LLC, o Forcign
15 || Limited-Liability Company,

mtummwammmmmam‘mmma
sesident of Clark County, Neveda,
That at all times materia) hereto, Dafeadant FRANK J. DELEE, M.D,, was a licensed

Wmmmsm«mmmmummpmmmmm
FRANK J, DELEE MD, PC.

. €080 NaROn ATTTETIR-C
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10.
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That at all imes material horeto, Defendant FRANK. J. DELEB MD, PC, was a dozsstic
professional corporation oxganized and existing under the laws of ths stats of Neveda and
registered todobusiness, asd doing business inths State ofNevadain Clark County, Nevada,
That Defendant FRANK J. DELEB, MD, {5 the President of Defendant FRANK J. DELEE

. MD, FC (hevelnaftar collectively referved to as "Dy, Deles”).

Thot Defindant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC, (eceisafer
“Sunrise Hospital™), was  foreign limited-lisbility company, regiztered to do business and
doing biisinoss tn the Stats of Nevada in Clark County, Neveda,

That on or ebout July 9, 2016, Dz. Dellee pesformed = cesarem sestion (C-Section) on
Cholos ot Sumiss Hospital, Colos was diseharged from the hospital the fellowing day, on
July 10,2016, even thoughsho did oot have bowe! movemant prisr to being discharged from
ths bospital.

On July 13, 2016, Choloshad an appointment with Dr. DeLoe, At that appointment, Cholos
Botified Dr, Deles bt sho had nothada bowel movement post C-scotion. Ha didnotprovide
80y oare o tzeatment to Cholos regurding ber lack of @ bowel movement.

On July 14, 2016, after st ot having 8 bowsd movement post C-section, Cholos wedl to
the emergeacy room et Sunrise Hospital, with severs abdamina) pain and reports of nausea,
vomiting, faver, end chills. 8ks was admitted to the medicalzurgical wit beosuss of the
diagnosis of sepsis. Sunrise Hospita] discharged Chiolos an July 16, 2016, despits havinga
sraal] bowrl obstrustion, The dischargs wag discussed and confinned by Dz, Dalee.

On July 17, 2016, Chslos went to ths emergeoy oom at Centeanic) Hills Hospital whero
sko was admitted until che was finally discharged on September 2, 2016, Cextennial Hills
edmitted Choloe with tho dlagnosis afsmall bowel obstrustion, Shekad enNG Tube placed,
underwent surgary, kad diffuge pulmenary Infiltrates, suggestivo of pulmonary edema or ARDS,
and cveatually nseded a trschgostomy and PEG tubo placement,

‘That Defhndant Dr. DeLee and Sunrise Hospital breashed ths standard of care in thelr

uymmofcm@andm&wmpmm«mmmmw
damaged,
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11, Thatesodirect and proximato result ofall of the Defendanis’ nsgligenss, Cholos has been

damaged in an amount in excess of $15,000.00.
12.  This Complaintis supported by the Affidavit of Lisa Karamardian, M.D., 8 copy of which
i3 attached hereto ag Exhibit °1"
13.  Cholos has been foreed to refain counsel 1o Bring this action and should be awarded his
reasonsblo attorneys fees and costs.

'WHEREFORE, Choloo prays for judgment egainst tha Defindants, and each of them, a3 follows:
1.  Forspoeclal damagss ina sum in excess of $15,000.00;

2.  Forcompensatory damages in 8 sum in excess of $15,000.00;

3.  Forreasonabls attornoy's fees end litigation costs incuzred;

4.  Forsuch other and finther relief as ths Court desms just and proper.

APP1-0226

prmm———"

-mma ¢ ¢ cemmp “00:'.

L

”



VERICATION
| STATE OF NEVADA

COUNTY OF CLARK
CHOLOR GREEN, being first duly sworm, dsposes and says:
That [ am the Plaintiff tn the abovo-entitied mattas; that I hava read the above and foregsing
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1
2§ STATEOF
3 COUNTYOF

4 DR. LISA KARAMARDIAN, belrg first duly swom, tinder petally of parjury, does eay and
5 | deposs tha fatlowing:

6 1.
7
8 2
9
10 )
1!
12
13 a,
|
"
6]
12

18
19

Thet § am a mediea) doetor licensed in the Stats of Callfomia and am bosrd contified in
tho ficld of Obstoties end Gynsoolegy.

This affidavis Is oxcoutod pursuent to NRS 4)A.071 in suppost of o Complaint Gor
Medlco) Malpractics against Dr. Frank Dales end Sunriss Hospital and Medics) Cenler,
That | hava reviowad Malatiff Cholos Green's madicel reocnds velating to ths e and
trestment 5ho recoived fiem Dy, Frank Deles, Sunriss Hogpital end Medical Comes,
Vailoy Hospita} Mediso] Cester and Centeanial Hills Medizal Centes,

A reviow of Gz modisa) resards seveals that on July 9, 2016, Ms. Gresn kud a casaremn
seetion blsth et Sunsiss Hospital with Dr, Delec es the chsteirician, She wag relcased
homo an post-operative day sumbor eat, This was o breach of the stasdand of earo by Dr,
Del.es and Sunrize Hospital, Tho typlea) posteepexstive courss fbea soutipe cesarean oo
3-4 night sty In the hospitel. Tho standasd of care waa slso breashsd becauss Ms. Green
had netoven strempted w tolemia clss lqulds and cho bod not passed fistus whan she
was releasod an post-operative day sumberons,

A veviow of the madise) recoeds also reveals that oa July 14, 2016, Ms. Green presetsd
again to Suzrise Hospital , cow five (5) days postpartum, with severs ehdamins! patn
and reports of neusss, vomiting, Gover, and chills. Sha was admitted to the
madicalirgieal unit bestuse of the dlagnasis of sepsis, She was discharged oa July 16,
2016, The dischargs wes discussed and confimmed by Dr, DeLes, This dischasze viclated
the stendard of eara, Ms. Green was disshurged despite (he fact that sho wag nstctlsa to
tolemte o regular dist. Ftez, on tho dsy of ber disshargs, her KUB showed multiple
dilzzed toops of bowe), thought to ba related to a sl bowal ebstruztion, yet she was
s2nt boms. An Intraperitonea) ahstess was suspested on a CT soan, yed eho was sl geat
home, This was a viststion of tho standard of eare by Stunsiss Hespital aed Dr. Dalos.
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Thedsy after sha was celeased from Suwiss Hosplial, Ma. Green presentod at Centennis)
Hilts Hospltal, en July 17,2016, At the time of presoatation eho wosnow 7 days

postpartur, kod not had o bowel movemsnt, end wag unablato even tolarats Hiquids. Bke |
was st in v paln, Her Insging studles hizd worsenod end thovias now edmitzd,
agaln, with (bo dlagnosis of small bows! obstruction, An NG tubs was finally placed ard
o gensral curgsry ovaluation ordered. 8ks wes gdmitted forconcem for bowel perforation,
She underweal en exploretory aparotomy en July 18th for what was presumed tobe o
perforated visous, bul none was found tntmoperativaly, just diffuss asoltes. Infirciod
roesentary was ramoved and poat-cp ber condition detsriorted, culminating In s.repld
responso ezl ca July 20th whsa sko was fund ¢o be bypoxle. By the 224 cho kad diffuss
pulmanary Infilwstes, suppesive of pulmanzry edsma or ARDS, and tor candiion worssned, CT
gridsd droln plecamont enttores of fiuld rovestod entarocoocas faccatis, Supporting tho fast Gt
there must hava basas bows! parforation. She tian daveispsd o premothopax and eventeally
ncedad & trucheosamy and FBO tubs placement, On August S, 2016, tharo was diffisully with
harshrwey sigpen,

Bzezuse of tho vislatiacs of tho standand of care, har baspital courso was protrusted with
muliipls complicatioes and eho wes sppareatly discharged 1 8 gop down faility oncs b
antiblotic courso was B}t to b3 complated, nill en o fading cubs 2nd in nesd of refibifittlian,
Thst in my professiozal opinicn, to o dezres of nyedical probability, ha stendand of exre
was breacked by beth Dz, Dolee and Sunrise Hospltal end Medisal Cantor it thelr
treamast of Ms, Crecn.

FURTHER YOUR AFFIANT SAYETH NAUGHT.
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Electronically Filed
4/6/2020 4:25 PM
Steven D. Grierson

CLERK OF THE COU,
S. BRENT VOGEL Cﬁ,‘wf 'ﬁ""‘“""

Nevada Bar No. 006858

E-Mail: Brent.Vogel@lewisbrisbois.com
ERIN E. JORDAN
Nevada Bar No. 10018

E-Mail: Erin.Jordan@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASE NO. A-17-757722-C
Dept. No.: IX
Plaintiff,
VS. THIRD-PARTY DEFENDANT NEVADA
HOSPITALIST GROUP, LLP’S REPLY
FRANK J. DELEE, M.D., an individual; IN SUPPORT OF MOTION FOR
FRANK J. DELEE, MD, PC, a Domestic JUDGMENT ON THE PLEADINGS

Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER, LLC,
a foreign Limited-Liability Company, ,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,
Vs.
ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.,

Third-Party Defendants.

Third-Party Defendant NEVADA HOSPITALIST GROUP, LLP, by and through its
attorneys of record, S. Brent Vogel, Esq. and Erin E. Jordan, Esq. of LEWIS BRISBOIS

BISGAARD & SMITH LLP, hereby files this Reply in Support of Motion for Judgment on the

4844-5294-1753.1 APP1-0234
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Pleadings.
This Reply is based upon the following Memorandum of Points and Authorities, the papers
and pleadings on file in this matter, and any oral argument offered at the hearing of this matter.

DATED this 6th day of April, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP

MEMORANDUM OF POINTS AND AUTHORITIES

I. ARGUMENT

Third-Party Defendant Nevada Hospitalist Group, LLP filed a Motion for Judgment on the
Pleadings asking this Court to dismiss Third-Party Plaintiff Sunrise Hospital’s claims against it
because the claims Sunrise Hospital brought did not comply with NRS 41A.071. There is no
dispute that Third-Party Plaintiff Sunrise Hospital seeks to hold Nevada Hospitalist Group, LLC
vicariously liable for the actions of Third-Party Defendant hospitalist Dr. Kia. The basis of
Sunrise Hospital’s third-party claims is alleged negligence on the behalf of Dr. Kia as a basis for
indemnity and contribution claim against Dr. Kia and vicarious liability for Nevada Hospitalist
Group for the actions of Dr. Kia. All parties agree that the basis of all third-party claims in this
matter is the alleged professional negligence of Dr. Kia. Defendant NHG filed the instant Motion
for Judgment on the Pleadings based upon Sunrise Hospital’s failure to attach an affidavit to the

Third-Party Complaint as required by NRS 41A.071.

APP1-0235
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Sunrise Hospital filed an Opposition to NHG’s Motion for Judgment on the Pleadings in
which it made the following arguments: 1) the affidavit that Plaintiff originally filed contains
criticism of Dr. Kia by implication, although he is never named in the affidavit; 2) Sunrise
Hospital cannot produce an affidavit critical of Dr. Kia because Sunrise Hospital is concerned that
it may become liable for Dr. Kia’s actions through the doctrine of ostensible agency; and 3)
Sunrise Hospital does not need to provide a NRS 41A.071 affidavit against NHG because the
claims against NHG are vicarious in nature only.

Sunrise Hospital has failed to give this Court any reason to deny NHG’s Motion for
Judgment on the Pleadings for the reasons set forth below.

a. A NRS 41A.071 Affidavit Regarding Acts of Negligence by Dr. Kia Is
Required

Sunrise Hospital argues in its Opposition that NHG’s Motion for Judgment on the
Pleadings that the Motion should be denied because it is not required to provide an NRS 41A.071
affidavit against NHG because Sunrise Hospital has not alleged any acts of negligence against
NHG. Opposition, pp. 7-8 (“However, with regard to Nevada Hospitalist Group, LLP, Sunrise
Hospital is not asserting any specific act of alleged negligence against that group.”). Sunrise
Hospital has misconstrued NHG’s position. NHG has never argued that Sunrise Hospital needed
to attach a NRS 41A.071 affidavit regarding NHG. Rather, NHG very clearly explained in its
Motion for Judgment on the Pleadings that the third-party claims all fail because Sunrise Hospital
did not satisfy NRS 41A.071 for the allegations of professional negligence against Dr. Kia, the
alleged professional negligence of which forms the basis of the alleged vicarious liability of
NHG.! Motion, pp. 5-6.

Third-Party Plaintiff Sunrise Hospital admits that contribution and indemnity claims like

those that it brought in this action must satisfy NRS 41A.071 if the basis of those claims is alleged

! Sunrise Hospital repeatedly refers to NHG as Dr. Kia’s employer, however, it is surely aware of
Dr. Kia’s Answers to Requests for Admission in which he clearly states that he was not an
employee of NHG. However, a factual determination need not be made regarding this issue for a
decision on the Motion for Judgment on the Pleadings that is before this Court.
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professional negligence. Opposition, p. 6.

Sunrise does not challenge the authority provided by Nevada Hospitalist Group
stating that a Third-Party Complaint for contribution and/or indemnity, which is
based upon medical malpractice, must comply with the requirements of NRS
41A.071. That is, it is agreed that if no claim for professional negligence is made
against Dr. Kia, then he cannot be liable for indemnity and/or contribution for the
care he rendered to Choloe Green.

There is, therefore, no dispute that Third-Party Plaintiff Sunrise Hospital was required to
provide a NRS 41A.071 affidavit that supported its indemnity and contribution claims against Dr.
Kia. As any vicarious liability claim against NHG is dependent upon the claim against Dr. Kia,
the claims against NHG fail if Sunrise Hospital failed to satisfy NRS 41A.071 regarding Dr. Kia.

b. Third-Party Plaintiff Sunrise Hospital did Not Satisfy NRS 41A.071
Regarding its Allegations of Professional Negligence Against Dr. Kia

Third-Party Plaintiff Sunrise Hospital contends that it satisfied the requirement that it
admits that it has, to provide a NRS 41A.071 affidavit of merit supporting allegations of
professional negligence against Dr. Kia. Sunrise Hospital argues that it satisfied this requirement
by simply attaching Plaintiff Choloe Green’s NRS 41A.071 affidavit to the Third-Party
Complaint. This affidavit is insufficient. It does not mention Dr. Kia one single time. It cannot
be concluded that the affidavit is referencing Dr. Kia because Dr. Kia is not a Defendant in the
underlying action. Sunrise Hospital asks this Court to make a factual finding that even thought the
affidavit does not discuss Dr. Kia at all, the affidavit is really talking about Dr. Kia. Opposition,
p. 6. The argument is silly. Additionally, a Motion for Judgment on the Pleadings does not
require factual findings, but rather, is made based upon the pleadings as they are pled. Asking this
Court to deny the Motion based upon anything other than what is in the pleadings is asking this
Court to disregard the law of motions for judgment on the pleadings.

A motion for judgment on the pleadings should be granted when a decision can be made as
a matter of law. Bernard v. Rockhill Dev. Co., 103 Nev. 132, 135, (1987). Id. at 136. It must be
determined whether as a matter of law, Third-Party Plaintiff Sunrise Hospital has stated a claim

for relief. There can be no dispute that Third-Party Plaintiff Sunrise Hospital did not attach an
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affidavit that discusses alleged breaches of the standard of care by either Dr. Kia or Nevada
Hospitalist Group, LLP and that, therefore, it did not satisfy NRS 41A.71.

c. Ostensible Agency Does Not Excuse Sunrise Hospital From the Requirements
of NRS 41A.071

Third-Party Plaintiff Sunrise Hospital also argues that it is in a unique position that
prevents it from being able to file an affidavit alleging professional negligence of Dr. Kia.
Opposition, p. 5 (“On the other hand, if the hospital does have liability exposure for Dr. Kia’s
discharge order of July 14, 2016, the hospital, then, would not be in a position to provide an expert
affidavit challenging Dr. Kia’s care of Choloe Green (since he is a potential hospital ostensible
agent)”. The fact that Sunrise Hospital’s own litigation strategy has forced it into the position
where it must comply with NRS 41A.071 for claims it chose to bring against Dr. Kia and an entity
that has proven not to be his employer is not a burden that NHG must bear.

Sunrise Hospital made the strategic decision to file a Motion for Summary Judgment
regarding ostensible agency of then non-party Dr. Kia. Sunrise Hospital then, presumably upset
with this Court’s ruling on that Motion, filed a Third-Party Complaint against Dr. Kia and also
NHG. Sunrise Hospital was well within the bounds of proper litigation tactics pursuant to the
Nevada Rules of Civil Procedure when it filed the Third-Party Complaint. However, Sunrise
Hospital, as a provider of healthcare, is intimately familiar with NRS 41A.071 and is aware that
there is no ostensible agency exception to the affidavit requirement. The claims against Dr. Kia
and NHG are subject to NRS 41A.071 like any other professional negligence claims.

II. CONCLUSION

Judgment on the Pleadings in favor of Third-Party Defendant Nevada Hospitalist Group,
LLP is appropriate in this case because Third-Party Plaintiff Sunrise Hospital has failed to state a
claim for which relief may be granted by failing to comply with NRS 41A.071. Therefore,
Nevada Hospitalist Group, LLP respectfully requests that this Court enter judgment in its favor
based upon the pleadings in this case. The claims against NHG are vicarious only, and therefore
/17
/17
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may only succeed if the claims against Dr. Kia succeed. The claims against Dr. Kia fail as a
matter of law because Sunrise Hospital has failed to comply with NRS 41A.071.
DATED this 6th day of April, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/_Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
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CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of April, 2020, a true and correct copy of THIRD-

PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S REPLY IN SUPPORT OF

MOTION FOR JUDGMENT ON THE PLEADINGS was served by electronically filing with the

Clerk of the Court using the Electronic Service system and serving all parties with an email-

address on record, who have agreed to receive Electronic Service in this action.

Daniel Marks, Esq.

Nicole M. Young, Esq.

LAW OFFICE OF DANIEL MARKS
610S. 9" st.

Las Vegas, NV 89101

Tel: 702.386.0536

Fax: 702.386.6812
nyoung(@danielmarks.net

Attorneys for Plaintiff

Michael E. Prangle, Esq.

Tyson J. Dobbs, Esq.

Sherman B. Mayor, Esq.

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Suite 200

Las Vegas, NV 89144

Tel: 702.889.6400

Fax: 702.384.6025

smayor@hpslaw.com

tdobbs@hpslaw.com

Erik Stryker, Esq.

WILSON ELSER MOSKOWITZ EDELMAN
& DICKER LLP

300 S. 4™ st

Las Vegas, NV 89101

Tel: 702.727.1400

Fax: 702.727.1401
eric.stryker@wilsonelser.com

Attorneys for Defendants Frank J. Delee, M.D.
and Frank J. Delee, M.D., PC

Patricia E. Daehnke, Esq.

Linda K. Rurangirwa, Esq.

COLLINSON, DAEHNKE, INLOW, GRECO
2110 E. Flamingo Road, Suite 212

Las Vegas, NV 89119

Tel: 702.979.2132

Fax: 702.979.2133
patricia.dachnke@cdiglaw.com
linda.rurangirwa@cdiglaw.com

Attorneys for Third-Party Defendant Ali Kia,

Attorneys for Defendant/Third-Party Plaintiff M.D.

Sunrise Hospital and Medical Center, LLC

By /s/ fehana Whithect
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Electronically Filed
4/10/2020 4:38 PM
Steven D. Grierson

CLERK OF THE COU,
S. BRENT VOGEL Cﬁ,‘wf 'ﬁ""‘“""

Nevada Bar No. 006858

E-Mail: Brent.Vogel@lewisbrisbois.com
ERIN E. JORDAN
Nevada Bar No. 10018

E-Mail: Erin.Jordan@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
DISTRICT COURT
CLARK COUNTY, NEVADA
CHOLOE GREEN, an individual, CASE NO. A-17-757722-C
Dept. No.: IX
Plaintiff,
VS. THIRD-PARTY DEFENDANT NEVADA
HOSPITALIST GROUP, LLP’S REPLY
FRANK J. DELEE, M.D., an individual; IN SUPPORT OF MOTION FOR
FRANK J. DELEE, MD, PC, a Domestic JUDGMENT ON THE PLEADINGS

Professional Corporation, SUNRISE
HOSPITAL AND MEDICAL CENTER, LLC,
a foreign Limited-Liability Company, ,

Defendants.

SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,
Vs.
ALI KIA, M.D., Individually and his
employer, NEVADA HOSPITALIST
GROUP, LLP; DOES 1-10; AND ROE
CORPORATION 1-10; inclusive.,

Third-Party Defendants.

Third-Party Defendant NEVADA HOSPITALIST GROUP, LLP, by and through its
attorneys of record, S. Brent Vogel, Esq. and Erin E. Jordan, Esq. of LEWIS BRISBOIS

BISGAARD & SMITH LLP, hereby files this Reply in Support of Motion for Judgment on the
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Pleadings.
This Reply is based upon the following Memorandum of Points and Authorities, the papers
and pleadings on file in this matter, and any oral argument offered at the hearing of this matter.

DATED this 10th day of April, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP

MEMORANDUM OF POINTS AND AUTHORITIES

I. ARGUMENT

Third-Party Defendant Nevada Hospitalist Group, LLP filed a Motion for Judgment on the
Pleadings asking this Court to dismiss Third-Party Plaintiff Sunrise Hospital’s claims against it
because the claims Sunrise Hospital brought did not comply with NRS 41A.071. There is no
dispute that Third-Party Plaintiff Sunrise Hospital seeks to hold Nevada Hospitalist Group, LLC
vicariously liable for the actions of Third-Party Defendant hospitalist Dr. Kia. The basis of
Sunrise Hospital’s third-party claims is alleged negligence on the behalf of Dr. Kia as a basis for
indemnity and contribution claim against Dr. Kia and vicarious liability for Nevada Hospitalist
Group for the actions of Dr. Kia. All parties agree that the basis of all third-party claims in this
matter is the alleged professional negligence of Dr. Kia. Defendant NHG filed the instant Motion
for Judgment on the Pleadings based upon Sunrise Hospital’s failure to attach an affidavit to the

Third-Party Complaint as required by NRS 41A.071.
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Sunrise Hospital filed an Opposition to NHG’s Motion for Judgment on the Pleadings in
which it made the following arguments: 1) the affidavit that Plaintiff originally filed contains
criticism of Dr. Kia by implication, although he is never named in the affidavit; 2) Sunrise
Hospital cannot produce an affidavit critical of Dr. Kia because Sunrise Hospital is concerned that
it may become liable for Dr. Kia’s actions through the doctrine of ostensible agency; and 3)
Sunrise Hospital does not need to provide a NRS 41A.071 affidavit against NHG because the
claims against NHG are vicarious in nature only.

Sunrise Hospital has failed to give this Court any reason to deny NHG’s Motion for
Judgment on the Pleadings for the reasons set forth below.

a. A NRS 41A.071 Affidavit Regarding Acts of Negligence by Dr. Kia Is
Required

Sunrise Hospital argues in its Opposition that NHG’s Motion for Judgment on the
Pleadings that the Motion should be denied because it is not required to provide an NRS 41A.071
affidavit against NHG because Sunrise Hospital has not alleged any acts of negligence against
NHG. Opposition, pp. 7-8 (“However, with regard to Nevada Hospitalist Group, LLP, Sunrise
Hospital is not asserting any specific act of alleged negligence against that group.”). Sunrise
Hospital has misconstrued NHG’s position. NHG has never argued that Sunrise Hospital needed
to attach a NRS 41A.071 affidavit regarding NHG. Rather, NHG very clearly explained in its
Motion for Judgment on the Pleadings that the third-party claims all fail because Sunrise Hospital
did not satisfy NRS 41A.071 for the allegations of professional negligence against Dr. Kia, the
alleged professional negligence of which forms the basis of the alleged vicarious liability of
NHG.! Motion, pp. 5-6.

Third-Party Plaintiff Sunrise Hospital admits that contribution and indemnity claims like

those that it brought in this action must satisfy NRS 41A.071 if the basis of those claims is alleged

! Sunrise Hospital repeatedly refers to NHG as Dr. Kia’s employer, however, it is surely aware of
Dr. Kia’s Answers to Requests for Admission in which he clearly states that he was not an
employee of NHG. However, a factual determination need not be made regarding this issue for a
decision on the Motion for Judgment on the Pleadings that is before this Court.

APP1-0243
4844-5294-1753.1 3




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATTORNEYS AT LAW

A W ON

o 0 9 & W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

professional negligence. Opposition, p. 6.

Sunrise does not challenge the authority provided by Nevada Hospitalist Group
stating that a Third-Party Complaint for contribution and/or indemnity, which is
based upon medical malpractice, must comply with the requirements of NRS
41A.071. That is, it is agreed that if no claim for professional negligence is made
against Dr. Kia, then he cannot be liable for indemnity and/or contribution for the
care he rendered to Choloe Green.

There is, therefore, no dispute that Third-Party Plaintiff Sunrise Hospital was required to
provide a NRS 41A.071 affidavit that supported its indemnity and contribution claims against Dr.
Kia. As any vicarious liability claim against NHG is dependent upon the claim against Dr. Kia,
the claims against NHG fail if Sunrise Hospital failed to satisfy NRS 41A.071 regarding Dr. Kia.

b. Third-Party Plaintiff Sunrise Hospital did Not Satisfy NRS 41A.071
Regarding its Allegations of Professional Negligence Against Dr. Kia

Third-Party Plaintiff Sunrise Hospital contends that it satisfied the requirement that it
admits that it has, to provide a NRS 41A.071 affidavit of merit supporting allegations of
professional negligence against Dr. Kia. Sunrise Hospital argues that it satisfied this requirement
by simply attaching Plaintiff Choloe Green’s NRS 41A.071 affidavit to the Third-Party
Complaint. This affidavit is insufficient. It does not mention Dr. Kia one single time. It cannot
be concluded that the affidavit is referencing Dr. Kia because Dr. Kia is not a Defendant in the
underlying action. Sunrise Hospital asks this Court to make a factual finding that even thought the
affidavit does not discuss Dr. Kia at all, the affidavit is really talking about Dr. Kia. Opposition,
p. 6. The argument is silly. Additionally, a Motion for Judgment on the Pleadings does not
require factual findings, but rather, is made based upon the pleadings as they are pled. Asking this
Court to deny the Motion based upon anything other than what is in the pleadings is asking this
Court to disregard the law of motions for judgment on the pleadings.

A motion for judgment on the pleadings should be granted when a decision can be made as
a matter of law. Bernard v. Rockhill Dev. Co., 103 Nev. 132, 135, (1987). Id. at 136. It must be
determined whether as a matter of law, Third-Party Plaintiff Sunrise Hospital has stated a claim

for relief. There can be no dispute that Third-Party Plaintiff Sunrise Hospital did not attach an
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affidavit that discusses alleged breaches of the standard of care by either Dr. Kia or Nevada
Hospitalist Group, LLP and that, therefore, it did not satisfy NRS 41A.71.
c. Ostensible Agency Does Not Excuse Sunrise Hospital From the Requirements
of NRS 41A.071

Third-Party Plaintiff Sunrise Hospital also argues that it is in a unique position that
prevents it from being able to file an affidavit alleging professional negligence of Dr. Kia.
Opposition, p. 5 (“On the other hand, if the hospital does have liability exposure for Dr. Kia’s
discharge order of July 14, 2016, the hospital, then, would not be in a position to provide an expert
affidavit challenging Dr. Kia’s care of Choloe Green (since he is a potential hospital ostensible
agent)”. The fact that Sunrise Hospital’s own litigation strategy has forced it into the position
where it must comply with NRS 41A.071 for claims it chose to bring against Dr. Kia and an entity
that has proven not to be his employer is not a burden that NHG must bear.

Sunrise Hospital made the strategic decision to file a Motion for Summary Judgment
regarding ostensible agency of then non-party Dr. Kia. Sunrise Hospital then, presumably upset
with this Court’s ruling on that Motion, filed a Third-Party Complaint against Dr. Kia and also
NHG. Sunrise Hospital was well within the bounds of proper litigation tactics pursuant to the
Nevada Rules of Civil Procedure when it filed the Third-Party Complaint. However, Sunrise
Hospital, as a provider of healthcare, is intimately familiar with NRS 41A.071 and is aware that
there is no ostensible agency exception to the affidavit requirement. The claims against Dr. Kia
and NHG are subject to NRS 41A.071 like any other professional negligence claims.

II. CONCLUSION

Judgment on the Pleadings in favor of Third-Party Defendant Nevada Hospitalist Group,
LLP is appropriate in this case because Third-Party Plaintiff Sunrise Hospital has failed to state a
claim for which relief may be granted by failing to comply with NRS 41A.071. Therefore,
Nevada Hospitalist Group, LLP respectfully requests that this Court enter judgment in its favor
based upon the pleadings in this case. The claims against NHG are vicarious only, and therefore
/11
/11

APP1-0245
4844-5294-1753.1 5




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATTORNEYS AT LAW

A W ON

o 0 9 & W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

may only succeed if the claims against Dr. Kia succeed. The claims against Dr. Kia fail as a
matter of law because Sunrise Hospital has failed to comply with NRS 41A.071.
DATED this 10th day of April, 2020.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/_Erin E. Jordan
S. BRENT VOGEL
Nevada Bar No. 006858
ERIN E. JORDAN
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant Nevada
Hospitalist Group, LLP
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CERTIFICATE OF SERVICE

I hereby certify that on this 10th day of April, 2020, a true and correct copy of THIRD-

PARTY DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S REPLY IN SUPPORT OF

MOTION FOR JUDGMENT ON THE PLEADINGS was served by electronically filing with the

Clerk of the Court using the Electronic Service system and serving all parties with an email-

address on record, who have agreed to receive Electronic Service in this action.

Daniel Marks, Esq.

Nicole M. Young, Esq.

LAW OFFICE OF DANIEL MARKS
610S. 9" st.

Las Vegas, NV 89101

Tel: 702.386.0536

Fax: 702.386.6812
nyoung(@danielmarks.net

Attorneys for Plaintiff

Michael E. Prangle, Esq.

Tyson J. Dobbs, Esq.

Sherman B. Mayor, Esq.

HALL PRANGLE & SCHOONVELD, LLC
1160 N. Town Center Dr., Suite 200

Las Vegas, NV 89144

Tel: 702.889.6400

Fax: 702.384.6025

smayor@hpslaw.com

tdobbs@hpslaw.com

Erik Stryker, Esq.

WILSON ELSER MOSKOWITZ EDELMAN
& DICKER LLP

300 S. 4™ st

Las Vegas, NV 89101

Tel: 702.727.1400

Fax: 702.727.1401
eric.stryker@wilsonelser.com

Attorneys for Defendants Frank J. Delee, M.D.
and Frank J. Delee, M.D., PC

Patricia E. Daehnke, Esq.

Linda K. Rurangirwa, Esq.

COLLINSON, DAEHNKE, INLOW, GRECO
2110 E. Flamingo Road, Suite 212

Las Vegas, NV 89119

Tel: 702.979.2132

Fax: 702.979.2133
patricia.dachnke@cdiglaw.com
linda.rurangirwa@cdiglaw.com

Attorneys for Third-Party Defendant Ali Kia,

Attorneys for Defendant/Third-Party Plaintiff M.D.

Sunrise Hospital and Medical Center, LLC

By /s/ fehana Whithect

4844-5294-1753.1

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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