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Document Volume Page No.

Complaint for Medical Malpractice, filed on June 30, 2017       I APP1-0029-0035

Court Minutes, dated July 23, 2020       II APP2-0441-0443

Court Minutes regarding Third-Party Defendant Nevada       II APP2-0260-0261
Hospitalist Group, LLP’s Motion for Judgment on the
Pleadings and Joinder, dated May 11, 2020

Defendants Frank J. Delee, M.D., and Frank J. Delee,       I APP1-0043-0048
M.D., P.C.’s Answer to plaintiff’s Complaint. Filed on
July 31, 2017

Defendant Frank J. Delee, M.D. and Frank J. Delee, M.D.,       III APP3-0563-0566
P.C.’s Errata to Joinder to Plaintiff’s (1) Motion for
Reconsideration, and (2) Motion for Leave of Court to
Amend Complaint, filed on October 23, 2020

Defendant Frank J. Delee, M.D. and Frank J. Delee, M.D.,       III APP3-0514-0562
P.C.’s Joinder to Plaintiff’s (1) Motion for Reconsideration,
and (2) Motion for Leave of Court to Amend Complaint,
filed on October 22, 2020

Defendant Sunrise Hospital and Medical Center’s Answer       I APP1-0036-0042
to Plaintiff’s Complaint, filed on July 20, 2017

Defendant Sunrise Hospital and Medical Center’s Limited        III APP3-0567-0578
Opposition to Plaintiff’s “Motion for Leave of Court to
Amend Complaint, filed on October 26, 2020

Defendant Sunrise Hospital and Medical Center, LLC’s       I APP1-0119-0146
Motion for Leave to File Third Party Complaint on Order
Shortening Time, filed on May 1, 2019

Defendant Sunrise Hospital’s Opposition to Plaintiff’s       II APP2-0387-0403
“Motion for Leave of Court to Amend Complaint,”
filed on June 15, 2020

Defendant Sunrise Hospital and Medical Center’s       III APP3-0498-0513
Opposition to Plaintiff’s Motion for Reconsideration,
filed on October 22, 2020
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Document Volume Page No.

Defendant Sunrise Hospital’s Renewed Motion for       II APP2-0262-0278
Partial Summary Judgment to Dismiss Any Claim of 
“Ostensible Agency” for Ali Kia, M.D., filed on May 20,
2020

Defendant Sunrise Hospital’s Reply in Support of its       II APP2-0365-0386
Renewed Motion for Partial Summary Judgment to
Dismiss Any Claim of “Ostensible Agency” for Ali Kia,
M.D., and Opposition to Plaintiff’s Countermotion to
Strike Sunrise’s Renewed Motion, for Attorney’s Fees,
and Sanctions, filed on June 15, 2020

Notice of Entry of Order Denying Plaintiff’s “Motion for        III APP3-0611-0622
Reconsideration” Regarding Denial of Additional Claims
of “Ostensible Agency” and “Corporate Negligence/Negligent
Supervision,” filed on December 8, 2020

Notice of Entry of Order From March 12, 2019 Hearing,       I APP1-0179-0183
filed on March 6, 2020

Notice of Entry of Order Granting in Part and Denying in       III APP3-06230631
Part Plaintiff’s Motion for Leave to Amend Complaint,
filed on December 15, 2020

Notice of Entry of Order Granting Sunrise Hospital and       I APP1-0147-0150
Medical Center, LLC’s Motion to File Third Party
Complaint for Contribution and Indemnity (Ali Kia,
M.D.), filed on June 14, 2019

Notice of Entry of Order Regarding Third-Party Defendant       II APP2-0353-0364
Nevada Hospitalist Group, LLP’s Motion for Judgment on
the Pleadings andThird-Party Defendant Ali Kia, M.D.’s
Joinder thereto, filed on June 3, 2020

Notice of Entry of Stipulation and Order to Extend the       II APP2-0252-0259
Discovery Deadlines and Trial Date (Fifth Request),
filed on April 23, 2020

/ / / /

/ / / /
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Document Volume Page No.

Notice of Entry of Three (3) Part Order: (1) Granting       II APP2-0444-0464
Partial Summary Judgment Dismissing Ostensible Agency;
(2) Denying Sanctions; and (3) Denying Plaintiff’s Motion
to Amend Complaint in Part With Prejudice, and in Part
Without Prejudice, filed on September 28, 2020

Plaintiff’s Motion for Leave of Court to Amend Complaint,      II APP2-0335-0352
filed June 3, 2020

Plaintiff’s Motion for Leave of Court to Amend Complaint,      II APP2-0475-0497
filed on October 16, 2020

Plaintiff’s Motion for Reconsideration, filed on October       II APP2-0465-0474
12, 2020

Plaintiff’s Opposition to Motion for Partial Summary        I APP1-0097-0111
Judgment to Dismiss Any Claim of “Ostensible Agency”
for Dr. Kia or Dr. Delee, filed on January 31, 2019

Plaintiff’s Opposition to Defendant Sunrise Hospital’s       II APP2-0279-0334
Renewed Motion for Partial Summary Judgment to
Dismiss Any Claim of “Ostensible Agency” for Ali Kia,
M.D.; and Countermotion to Strike Sunrise’s Renewed
Motion, for Attorney’s Fees, and Sanctions, filed June 3,
2020

Plaintiff’s Reply in Support of Countermotion to Strike       II APP2-0411-0440
Sunrise’s Renewed motion, for Attorney’s Fees, and
Sanctions, filed on June 30, 2020

Plaintiff’s Reply in Support of Motion for Leave of       II APP2-0404-0410
Court to Amend Complaint, filed on June 30, 2020

Plaintiff’s Reply in Support of Motion for Reconsideration        III APP3-0579-0610
and Reply in Support of Motion for Leave of Court to
Amend Complaint, November 11, 2020

Register of Actions- Events and Hearings       I APP1-0001-0028

/ / / /
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Reply in Support of Sunrise Hospital and Medical Center,        I APP1-0112-0118
LLC’s Motion for Partial Summary Judgment to Dismiss
Any Claim of “Ostensible Agency” for Dr. Kia or Dr.
Delee, filed on February 12, 2019

Sunrise Hospital and Medical Center, LLC’s Motion for       I APP1-0049-0096
Partial Summary Judgment to Dismiss Any Claim of
“Ostensible Agency” for Dr. Kia or Dr. Delee, filed on
January 15, 2019

Sunrise Hospital and Medical Center, LLC’s Third Party       I APP1-0151-0156
Complaint for Contribution and Indemnity (Ali Kia,
M.D.), filed on June 14, 2019

Third Party Defendant Ali Kia, M.D.’s Answer to Third       I APP1-0157-0171
Party Complaint, filed on August 2, 2019

Third Party Defendant Ali Kia, M.D.’s Joinder to Third-Party     II APP2-0248-0251
Defendant Nevada Hospitalist Group, LLP’s Motion for
Judgment on the Pleading and Reply in Support of Motion
for Judgment on the Pleadings, filed on April 13, 2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s       I APP1-0172-0178
Answer to Sunrise Hospital and Medical Center, LLC’s
Third Party Complaint, filed on December 27, 2019

Third-Party Defendant Nevada Hospitalist Group, LLP’s       I APP1-0184-0191
Motion for Judgment on the Pleadings, filed on March 19,
2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s       I APP1-0234-0240
Reply in Support of Motion for Judgment on the Pleadings,
filed on April 6, 2020

Third-Party Defendant Nevada Hospitalist Group, LLP’s       I APP1-0241-0247
Reply in Support of Motion for Judgment on the Pleadings,
filed on April 10, 2020

/ / / /

/ / / /
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Third-Party Plaintiff Sunrise Hospital’s Opposition to       I APP1-0192-0233
Third-Party Defendant Nevada Hospitalist Group, LLP’s
Motion for Judgment on the Pleadings, filed on March 25,
2020
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CERTIFICATE OF SERVICE BY ELECTRONIC FILING

I hereby certify that I am an employee of the LAW OFFICE OF DANIEL

MARKS, and that on the ______ day of January, 2021, I did serve by way of

electronic filing, a true and correct copy of the above and foregoing APPENDIX

TO PETITION FOR WRIT OF MANDAMUS- VOLUME II OF III on the

following:

Erik K. Stryker, Esq.
Wilson, Elser, Moskowitz, Edelman & Dicker LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
Hall Prangle & Schoonveld, LLC
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC

Patricia Daehnke, Esq.
Collinson, Daehnk, Inlow & Greco
2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119
Attorney for Ali Kia, M.D.

Erin Jordan, Esq.
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorney for Nevada Hospitalist Group, LLP

/ / / /

21st



I further certify that I did deposit in the U.S. Mail in Las Vegas, Nevada,

with first class postage fully prepaid thereon a true and correct copy of the

APPENDIX TO PETITION FOR WRIT OF MANDAMUS- VOLUME II OF

III to the addresses as follows:

The Honorable Cristina Silva
Eighth Judicial District Court
Department IX
200 Lewis Avenue
Las Vegas, Nevada 89155

The Honorable Jasmin Lilly-Spells
Eighth Judicial District Court
Department XXXIII
200 Lewis Avenue
Las Vegas, Nevada 89155

___________________________________
An employee of
LAW OFFICE OF DANIEL MARKS

/s/ Jessica Flores
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JOIN 
Patricia Egan Daehnke 
Nevada Bar No. 4976 
Patricia.Daehnke@cdiglaw.com  
Linda K. Rurangirwa 
Nevada Bar No. 8843 
Linda.Rurangirwa@cdiglaw.com  
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
(702) 979-2132 Telephone 
(702) 979-2133 Facsimile 

Attorneys for Third-Party Defendant 
ALI KIA, M.D. 

DISTRICT COURT 

CLARK COUNTY, NEVEDA 

CHOLOE GREEN, an individual, 
 

Plaintiffs, 

vs. 

 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a Foreign Limited-Liability Company.  
 

Defendants. 

CASE NO.:   A-17-757722-C 
DEPT. NO.:  VIII 
 
THIRD PARTY DEFENDANT ALI KIA, 
M.D.’S JOINDER IN THIRD-PARTY 
DEFENDANT NEVADA HOSPITALIST 
GROUP, LLP’S MOTION FOR 
JUDGMENT ON THE PLEADINGS 
AND REPLY IN SUPPORT OF 
MOTION FOR JUDGMENT ON THE 
PLEADINGS 

SUNRISE HOSPITAL AND MEDICAL 
CENTER, LLC, a Foreign Limited-Liability 
Company, 
 

Third-Party Plaintiff, 

vs. 

ALI KIA, M.D., Individually and his employer 
NEVADA HOSPITALIST GROUP, LLP, 
DOES 1-10; AND ROE CORPORATION 1-
10, inclusive.  
 
                        Third-Party Defendants. 
 

DATE: APRIL 21, 2020 
TIME: 8:30 A.M. 

 

Case Number: A-17-757722-C

Electronically Filed
4/13/2020 10:18 AM
Steven D. Grierson
CLERK OF THE COURT

APP2-0248
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 COMES NOW Third-Party Defendant ALI KIA, M.D., by and through his attorneys, 

the law office of COLLINSON, DAEHNKE, INLOW & GRECO, and hereby file this 

Joinder in NEVADA HOSPITALIST GROUP, LLP’s Motion for Judgment on the 

Pleadings. 

 This Joinder is made and based on the Points and Authorities contained in Nevada 

Hospitalist Group, LLP’s Motion for Judgment on the Pleadings and Reply in Support of 

Motion for Judgment on the Pleadings, as such applies equally to Dr. Kia.  Thus, Nevada 

Hospitalist Group, LLP’s Motion for Judgment on the Pleadings and Reply in Support of 

Motion for Judgment on the Pleadings is hereby referenced and incorporated as though fully 

set forth  herein.   

This Joinder is also based on the pleadings and papers on file herein and any oral 

argument that may be permitted at the hearing on this matter.   

DATED:  April 13, 2020    COLLINSON, DAEHNKE, INLOW & GRECO 

 
 

    BY:______________________________________ 
PATRICIA EGAN DAEHNKE 
Nevada Bar No. 4976 
LINDA K. RURANGIRWA 
Nevada Bar No.  
2110 E. Flamingo Road, Suite 212 
Las Vegas, Nevada 89119 
Tel. (702) 979-2132 
Fax (702) 979-2133 

       
            

Attorneys for Third-Party Defendant  

ALI KIA, M.D. 

 

 
 
 

/s/ Linda K. Rurangirwa 

APP2-0249
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CERTIFICATE OF SERVICE 

I hereby certify that on this13th day of April 2020, a true and correct copy of THIRD 

PARTY DEFENDANT ALI KIA, M.D.’S JOINDER IN THIRD-PARTY DEFENDANT 

NEVADA HOSPITALIST GROUP, LLP’S MOTION FOR JUDGMENT ON THE 

PLEADINGS AND REPLY IN SUPPORT OF MOTION FOR JUDGMENT ON THE 

PLEADINGS was served by electronically filing with the Clerk of the Court using the 

Odyssey File & Serve system and serving all parties with an email address on record, who 

have agreed to receive Electronic Service in this action. 

DANIEL MARKS, ESQ.  
NICOLE M. YOUNG, ESQ.  
Law Office of Daniel Marks  
610 South Ninth Street  
Las Vegas, Nevada 89101  
(702) 386-0536  
Attorneys for Plaintiff Choloe Green  

 
ERIC K. STRYKER, ESQ.  
Wilson Elser Moskowitz Edelman & Dicker LLP  
300 South Fourth Street  
11th Floor  
Las Vegas, Nevada 89101  
(702) 727-1400  
Attorneys for Defendants  
Frank J. DeLee, M.D. and Frank J. DeLee, M.D., P.C.:  

 
MICHAEL E. PRANGLE, ESQ.  
TYSON J. DOBBS, ESQ.  
SHERMAN B. MAYOR, ESQ.  
Hall Prangle and Schoonveld LLC  
19 1160 North Town Center Drive  
Suite 200  
Las Vegas, Nevada 89144  
Attorneys for Defendant and Third Party Plaintiff  
Sunrise Hospital and Medical Center, LLC 
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S. BRENT VOGEL, ESQ. 
ERIN E. JORDAN 
Lewis Brisbois Bisgaard & Smith, LLP 
6385 Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Third-Party Defendant 

Nevada Hospitalist Group, LLP 

 
 

By /s/ Linda K. Rurangirwa 
 An employee of COLLINSON, DAEHNKE, 

INLOW & GRECO 
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MPSJ 
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No.: 14845 
HALL PRANGLE & SCHOONVELD, LLC 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
(702) 889-6400 – Office 
(702) 384-6025 – Facsimile 
efile@hpslaw.com
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

                             Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company, 

Defendants.

CASE NO.:  A-17-757722-C 
DEPT NO.:  IX 

DEFENDANT SUNRISE HOSPITAL’S 
RENEWED MOTION FOR PARTIAL 
SUMMARY JUDGMENT TO DISMISS 
ANY CLAIM OF “OSTENSBLE 
AGENCY” FOR ALI KIA, M.D.  

HEARING REQUESTED 

COMES NOW, Defendant, SUNRISE HOSPITAL AND MEDICAL CENTER, LLC 

(“Sunrise Hospital” or “Defendant”) by and through its counsel of record, HALL PRANGLE & 

SCHOONVELD, LLC and hereby renews its Motion for Partial Summary Judgment to seek 

dismissal of any potential claim that Ali Kia, M.D. is an ostensible agent of the Hospital.  

This Motion is made and based upon the papers and pleadings on file herein, the points 

and authorities attached hereto and such argument of counsel, which may be adduced at the time 

of hearing such Motion. 

Case Number: A-17-757722-C

Electronically Filed
5/20/2020 11:36 AM
Steven D. Grierson
CLERK OF THE COURT

APP2-0262
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

STATEMENT OF FACTS 

A. The Pleading 

The Plaintiff, Choloe Green, filed a “Complaint for Medical Malpractice” on June 30, 

2017. In her Complaint, the Plaintiff explained that she delivered her fourth child, Israel Hank, 

via caesarean section at Sunrise Hospital on July 9, 2016. One day later, Ms. Green was formally 

discharged from the hospital by her treating OB/GYN, Frank DeLee, M.D., (July 10, 2016). Ms. 

Green is critical of Dr. DeLee’s discharge order contending that it was premature and caused her 

injury. For this reason, Dr. DeLee is a named Defendant in this case.  

On July 14, 2016, Ms. Green was readmitted to Sunrise Hospital with complaints of pain, 

nausea, and vomiting. Two days later, Ms. Green was discharged from Sunrise Hospital on July 

16, 2016. Ms. Green was critical of this second hospital discharge, as well, contending that it was 

premature and breached the applicable standard of care. Somehow, the Plaintiff also attributed 

this second hospital discharge to Dr. DeLee. However, the medical records, the formal discharge 

order, and deposition and interrogatory discovery in the case demonstrate that it was Ali Kia, 

M.D., and not Frank J. DeLee, M.D., who formally discharged Ms. Green on July 16, 2016.  

Ali Kia, M.D. is not a named defendant in this case. Dr. Kia’s name does not appear 

anywhere in Plaintiff’s 13 paragraph/ 2 ½ page Medical Malpractice Complaint. Dr. Kia’s name 

is not mentioned in the expert affidavit attached to Plaintiff’s Complaint (the affidavit of Dr. Lisa 

Karamardian). Not only does Plaintiff’s Complaint not identify Dr. Kia, but the Complaint also 

does not identify any John Doe, “unknown” or “unidentified” potential defendant who could 

arguably be Dr. Kia. Moreover, there is no identified “specific act or acts of alleged professional 

negligence by Dr. Kia” in the Complaint. Finally, Plaintiff makes no reference to “ostensible 

agency” anywhere in her Complaint. 

B. Sunrise Hospital’s Original Motion for Partial Summary Judgment 

The medical records reveal that Dr. DeLee discharged Ms. Green on July 10, 2016 from 

the Hospital and that Dr. Kia discharged Ms. Green on July 16, 2016, form the Hospital. As 
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such, at the beginning of discovery in this case, Sunrise Hospital filed a Motion for Partial 

Summary Judgment to determine that neither Drs. DeLee or Kia were agents or ostensible agents 

of the Hospital. The entire flow of discovery and the provisions set forth in expert affidavits 

would be different if the treating physicians were found to be agents of the hospital versus a 

finding that they were not hospital agents.  

The Court (at the time, District Court Judge Douglas E. Smith), granted 3 of the 4 parts of 

Sunrise Hospital’s Motion for Partial Summary Judgment. Specifically, the Court found that Dr. 

DeLee was not employed by Sunrise Hospital and therefore could not be an “agent” of the 

Hospital. The Court determined that Dr. DeLee was not an “ostensible agent” of the Hospital 

since the Hospital did not select him to treat Ms. Green.  

Similarly, the Court found that Dr. Kia was not an employee of Sunrise Hospital and 

therefore could not be an “agent” of the hospital. The Court, however, denied the fourth part of 

the summary judgment motion, finding that there was a factual question as to whether Dr. Kia 

was an “ostensible agent” of the Hospital. The Court rendered this decision, even though there 

was no assertion of ostensible agency in Plaintiff’s Complaint and Dr. Kia was not identified in 

Plaintiff’s Complaint by name or act. Moreover, the discovery evidence in the case demonstrated 

that Dr. Kia was not selected by the Hospital to treat Ms. Green.  

Since there was now a possibility that Dr. Kia could be an unnamed and unasserted agent 

of Sunrise Hospital, the Hospital sought leave of Court on May 1, 2019, to file a Third-Party 

Action for Indemnity and Contribution against Dr. Kia and his alleged actual employer, Nevada 

Hospitalist Group, in order to protect the Hospital with regard to Dr. Kia’s July 16, 2016 

discharge order.  

C. Dismissal of Sunrise Hospital’s Third-Party Action for Indemnity and 
Contribution

The Court granted Sunrise Hospital’s Motion for Leave to file a Third-Party Action 

against Dr. Kia and his employer, Nevada Hospitalist Group. That action was filed on June 14, 

2019. Eventually, Nevada Hospitalist Group (with Dr. Kia joining) filed a Motion for Judgment 

on the Pleadings to dismiss the Third-Party Complaint. The basis of the Motion. was that Sunrise 

APP2-0264



Page 4 of 11 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
A

L
L

 P
R

A
N

G
L

E
 &

SC
H

O
O

N
V

E
L

D
,L

L
C

11
40

N
O

R
T

H
 T

O
W

N
 C

E
N

T
E

R
 D

R
IV

E
SU

IT
E

 3
50

L
A

S 
V

E
G

A
S,

N
E

V
A

D
A

  8
91

44
T

E
L

E
PH

O
N

E
:

70
2-

88
9-

64
00

FA
C

SI
M

IL
E

:
70

2-
38

4-
60

25

Hospital, as Third-Party Plaintiff, had not complied with NRS 41A.071 by providing an expert 

affidavit critical of the care of Dr. Kia and his employer, Nevada Hospitalist Group. 

In an effort to comply with NRS 41A.071, the Hospital had attached Plaintiff’s 

underlying Complaint and expert affidavit to its Third-Party Complaint. The Court (District 

Court Judge Cristina D. Silva), granted Dr. Kia and Nevada Hospitalist’s Motion for Judgment 

on the Pleadings dismissing Sunrise Hospital’s Third-Party Complaint for indemnity and 

contribution. In the Court’s “Journal Entries,” the Court found that Plaintiff’s underlying 

Complaint and expert affidavit did not identify Dr. Kia (or NHG). The Court further found that 

the Plaintiff’s underlying Complaint and affidavit did not identify any John Doe, “unknown,” or 

“unidentified” potential defendants that could arguably be Dr. Kia and/or NHG. The Court 

further found that there were “… no identified specific act or specific acts of alleged professional 

negligence by Dr. Kia and NHG…”. The Court found no basis for a medical malpractice action 

against either Dr. Kia or NHG.  

Consequently, Sunrise Hospital now asks that the Court revisit the earlier ruling denying 

its Motion for Partial Summary Judgment to dismiss any potential claim that Dr. Kia can be or is 

an ostensible agent of the Hospital. If Dr. Kia’s alleged actual employer, Nevada Hospitalist 

Group, is not subject to a Third-Party indemnity action for care rendered by Dr. Kia, Sunrise 

Hospital reasons that it also cannot be liable for Dr. Kia via the doctrine of “Ostensible Agency” 

which is a legal fiction for employment, since Dr. Kia is simply not identified by name or act in 

Plaintiff’s original Complaint. Nor is ostensible agency even pled in Plaintiff’s underlying 

Complaint.  

D.  Sunrise Hospital Did Not “Select” Dr. Kia to Treat Choloe Green 

As the argument set forth below will demonstrate, the seminal cases in Nevada permitting 

“ostensible agency” require that at least 2 elements be satisfied before that doctrine can be 

considered for application to a case. To find “ostensible agency” a hospital has to have (1) 

“selected” the doctor and (2) it must be reasonable for the patient to assume that the doctor is an 

agent of the hospital. For example, in McCrosky v. Carson Tahoe Regional Medical Center, 133 

Nev. Adv. Op 115 (Nev. 2017), the Nevada Supreme Court stated that an exception to the 
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general rule of vicarious liability (that an employer is not liable for a non-employee) is where 

“ostensible agency” is found. The exception of “ostensible agency” may exist: 

“…If the hospital selects the doctor and it is reasonable for the patient to assume 
that the doctor is an agent of the hospital.” (emphasis added). See McCrosky v. 
Carson Tahoe Regional Medical Center, 133 Nev. Adv. Op 115 (Nev. 2017); see 
also Schlotfeldt v. Charter Hospital of Las Vegas, 112 Nev. 42, 910 P.2d 271 
(Nev. 1996); see also Renown Health Inc., v. Vanderford, 126 Nev. 221, 228, 235 
P.3d 614, 618 (Nev. 2010).  

In the seminal case applying ostensible agency in Nevada (Schlotfeldt, Note 3), the 

Nevada Supreme Court states that in order to conclude that agency exists, there must be “…an 

affirmative finding on all the elements of agency…”. See Schlotfeldt v. Charter Hospital of Las 

Vegas, 112 Nev. 42, 910 P.2d 271 (Nev. 1996). The key element in all of these cases is a finding 

that the hospital “selected” the doctor.1

In this case, Dr. Kia’s deposition was taken on November 14, 2018. On page 68 of his 

deposition, Dr. Kia explained that when the Plaintiff, Choloe Green, came to Sunrise Hospital, 

she provided information that she was insured with Health Plan of Nevada. A call was made to 

Health Plan of Nevada. That insurer indicated that their medical provider for patient admission 

was Nevada Hospitalist Group. Contact was then made with Nevada Hospitalist Group. Dr. Kia 

was next in line on the Group’s call schedule and because of that call schedule, he was assigned 

to treat Choloe Green.  

On page 49 of his deposition, Dr. Kia testified in pertinent part as follows: 

“…Q. And in terms of how it was that you were at Sunrise Hospital on July 14th, 
the day that this patient was assigned to you, was that done pursuant to a call 
schedule?  

A. Yes, correct. 

1 Plaintiff cannot prove that Sunrise Hospital “selected” Dr. Kia to treat Ms. Green. It did not. 
Another very high hurdle for Plaintiff would be to overcome the failure to identify Dr. Kia by 
name or act or even “Doe” or “unknown” pleading. A third very high hurdle would be for 
Plaintiff to demonstrate that Plaintiff even pled a claim for “Ostensible Agency” in this case.   
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Q. And who prepared that call schedule? 

A. It would have been Nevada Hospitalist Group.  

Q. And so— 

A. They have a team that they set up the call schedule for the HPN or – 

Q. So Nevada Hospitalist Group per that schedule is the one who selected you to 
be at Sunrise on July 14th?  

A. Yes. 

Q. Would you agree with me that Sunrise Hospital did not in any way select you 
to be the on-call physician for July 14th?  

A. I wasn't aware, no.”  (Excerpt from the Deposition of Ali Kia, M.D. at 49:7-
23).  

So there could be no possible misunderstanding, Sunrise Hospital then sent Dr. Kia 

formal Requests for Admission on this same subject. In Request for Admission No. 2, Dr. Kia 

admitted that he is not now, nor has he ever been an employee of Sunrise Hospital. See Dr. Kia’s 

Response to Defendant’s First Set of Requests for Admission, attached hereto as “Exhibit A.” In 

Request for Admission No. 6, Dr. Kia provided the following admission:  

“REQUEST NO. 6: 
Admit that Sunrise Hospital and Medical Center, LLC did not select Ali 

Kia, M.D. to treat Choloe Green during her July 14, 2016 – July 16, 2016 hospital 
admission. 

RESPONSE TO REQUEST NO. 6: 
Admit.” (See “Exhibit A” from Dr. Kia’s January 28, 2020 Responses to 

Sunrise Hospital’s First Set of Requests for Admission). 

Further, in response to Request for Admission No. 5, Dr. Kia admitted that Nevada 

Hospitalist Group, LLP’s call schedule resulted in him becoming Choloe Green’s treating 

physician. See “Exhibit A.” 

As the argument below will demonstrate, there is not now nor has there been a pleading 

in which a claim of ostensible agency was made. Dr. Kia has never been identified by name or 
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act or as a defendant in Plaintiff’s underlying Complaint. There are no “Doe” defendants or 

reference to “unknown” or “unidentified” potential defendants in Plaintiff’s Complaint. And 

finally, even if, somehow, Plaintiff’s underlying Complaint was found to state a claim that “Dr. 

Kia” was the “ostensible agent” of Sunrise Hospital, Dr. Kia still was not “selected by the 

Hospital to treat the Plaintiff. Under either basis, any potential such claim for “ostensible 

agency” should be precluded for the reasons stated below.  

II. 

ARGUMENT 

A. There Has Been No Identifiable Claim Against Dr. Kia Upon Which Ostensible 
Agency Could Be Based.  

The Court has granted Third-Party Defendants Dr. Kia and Nevada Hospital Group’s Motion 

for Judgment on the Pleadings. As a result, Sunrise Hospital’s Third-Party Complaint for 

indemnity for liability exposure for any of Dr. Kia’s care was dismissed.2 Once that Order is 

reviewed and approved by the Court, the remaining parties in this action are Dr. DeLee, Sunrise 

Hospital, and Plaintiff Choloe Green. The only party of the 3 remaining parties that could 

possibly even attempt to assert that Dr. Kia was an “ostensible agent” of Sunrise Hospital is the 

Plaintiff, Choloe Green.   

For the Plaintiff to assert that Dr. Kia is an “ostensible agent” of Sunrise Hospital, the 

Plaintiff would have had to plead that assertion. However, there is no mention of “ostensible 

agency” or even agency anywhere in Plaintiff’s Complaint. Even, arguendo, had such an 

assertion been pled, Plaintiff would have been required to have at least identified Dr. Kia or 

identify a specific act of care, which is attributed to Dr. Kia. This Court, respectfully, has found 

that no such identification of Dr. Kia or any specific act attributed to him was contained in 

Plaintiff’s Complaint or attached expert affidavit. See Court’s “Journal Entries” dated May 11, 

2020.  

2 The Court, respectfully, finding that no such care attributed to Dr. Kia was asserted in 
Plaintiff’s underlying Complaint or affidavit. 
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Further, there is no reference in Plaintiff’s Complaint to any John Doe, “unknown,” or 

“unidentified” potential defendants that could arguably be Dr. Kia and/or NHG. When Third-

Party Plaintiff Sunrise Hospital filed a Complaint for Indemnity and contribution against Dr. Kia, 

attaching Plaintiff’s underlying Complaint and affidavit, the Third-Party Complaint was 

dismissed. The Court found there was no basis for an indemnity claim arising from any 

unidentified care rendered by Dr. Kia to Choloe Green.  

Under these circumstances, and given the circumstances of the dismissal of Sunrise 

Hospital’s indemnification action, there is no identifiable basis to contend that Dr. Kia was an 

“ostensible agent” of Sunrise Hospital.  

B. Even if There Had Been an Identifiable Claim, Sunrise Hospital Did Not Select 
Dr. Kia – Negating Any Claim of “Ostensible Agency” in This Case.  

The general rule of vicarious liability in Nevada is that an employer is liable for the 

negligence of its employee, but not the negligence of an independent contractor. McCrosky v. 

Carson Tahoe Regional Medical Center, 133 Nev. Adv. Op 115 (Nev. 2017). However, an 

exception exists to the general rule “…if the hospital selects the doctor and it is reasonable for 

the patient to assume that the doctor is an agent of the hospital.” See McCrosky v. Carson Tahoe 

Regional Medical Center, 133 Nev. Adv. Op 115 (Nev. 2017); see also Schlotfeldt v. Charter 

Hospital of Las Vegas, 112 Nev. 42, 910 P.2d 271 (Nev. 1996); see also Renown Health Inc., v. 

Vanderford, 126 Nev. 221, 228, 235 P.3d 614, 618 (Nev. 2010).  

The seminal case in Nevada, which adopted the doctrine of “ostensible agency” is 

Schlotfeldt. In Schlotfeldt, the Court stated that a key element for application of the doctrine was 

that the hospital “selected” the doctor. In fact, in Note 3 of the Schlotfeldt opinion, the Nevada 

Supreme Court stated that agency (like “ostensible agency”) requires an affirmative finding 

“…on all the elements of agency…”. If Sunrise Hospital did not select Dr. Kia to treat Choloe 

Green, there cannot be application of the doctrine of “ostensible agency” to this case.  

The requirement that the Hospital “select” the doctor to apply “ostensible agency” is 

adopted and then carried forward from Schlotfeldt to Renown v. Vanderford, and also to 

McCrosky. In Schlotfeldt, the Nevada Supreme Court stated that evidence that a doctor maintains 
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a private practice “…may tend to dispel any claim of an agency relationship between a doctor 

and a hospital…”. “Exhibit A” to this Motion demonstrates that Dr. Kia maintained his own 

private practice, separate and apart from Sunrise Hospital (Request for Admission No. 10).  

In Schlotfeldt, the Nevada Supreme Court stated that there is first, a “question of law” as 

to whether sufficient competent evidence is present to require that an agency issue be forwarded 

to a jury. Here, the entirety of the evidence is that Plaintiff’s HPN insurance mandated use of the 

Nevada Hospitalist Group physicians and that Dr. Kia was on call for that group resulting in his 

care and treatment of Choloe Green. There is no other competent evidence. Therefore, 

respectfully, the issue of agency is a question of law in cases such as this where there is no 

competent opposing evidence on this issue.3 (No genuine question of fact).  

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

. . . 

3 Sunrise Hospital did not select HPN as Plaintiff’s insurer. Sunrise Hospital did not select 
Nevada Hospitalist Group as the provider for HPN. Sunrise Hospital did not select Dr. Kia, who 
was on Nevada Hospitalist Group’s call schedule. Sunrise Hospital did not select Dr. Kia. Dr. 
Kia merely having hospital privileges cannot form a basis for “ostensible agency.” See 
Schlotfeldt v. Charter Hospital of Las Vegas, 112 Nev. 42, 910 P.2d 271 (Nev. 1996); see also
McCrosky v. Carson Tahoe Regional Medical Center, 133 Nev. Adv. Op 115 (Nev. 2017). 
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III. 

CONCLUSION 

There is no viable claim that can be made by Plaintiff, under the facts of Plaintiff’s 

Complaint and under the law, that Ali Kia, M.D. can be found to be an ostensible agent of 

Sunrise Hospital in this case. Sunrise Hospital cannot even ask for such a claim to be dismissed 

because it has never plead. Accordingly, Sunrise Hospital seeks an Order of this Court, 

respectfully, that no such claim or reference to such a claim be made at the time of the trial of 

this action.  

DATED this 20th day of May, 2020. 

HALL PRANGLE & SCHOONVELD, LLC  

    By: /s/ Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ.  
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, 

LLC; that on the 20th day of May, 2020, I served a true and correct copy of the foregoing 

DEFENDANT SUNRISE HOSPITAL’S RENEWED MOTION FOR PARTIAL 

SUMMARY JUDGMENT TO DISMISS ANY CLAIM OF “OSTENSBLE AGENCY” 

FOR ALI KIA, M.D. to the following parties via: 

XX  the E-Service Master List for the above referenced matter in the Eighth Judicial District 

Court e-filing System in accordance with the electronic service requirements of Administrative 

Order 14-2 and the Nevada Electronic Filing and Conversion Rules;

        U.S. Mail, first class postage pre-paid to the following parties at their last known address; 

 Receipt of Copy at their last known address:

S. Brent Vogel, Esq. 
Erin E. Jordan, Esq. 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 
Las Vegas, NV 89118 
Attorneys for Third-Party Defendant 
Nevada Hospitalist Group, LLP 

Patricia Egan Daehnke, Esq. 
Linda K. Rurangirwa, Esq.
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
Attorneys for Third-Party Defendant 
Ali Kia, M.D.

Eric K. Stryker, Esq. 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER LLP 
300 S. 4th Street 
Las Vegas, NV 89101 
Attorney for Defendants 
Frank J. DeLee, M.D. and 
Frank J. DeLee, M.D., PC

Daniel Marks, Esq. 
Nicole M. Young, Esq. 
LAW OFFICE OF DANIEL MARKS 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorneys for Plaintiff

/s/: Reina Claus 
An employee of HALL PRANGLE & SCHOONVELD, LLC 
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff, Date: June 23, 2020
Time: 8:30 a.m.

v.

FRANK J. DELEE, M.D., an individual; ORAL ARGUMENT REQUESTED
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                               / 
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,

v.

ALI KIA, M.D., Individually and his employer,
NEVADA HOSPITALIST GROUP, LLP; Does
1-10; and ROE CORPORATION1-10; inclusive

Third-Party Defendants.
                                                                               /

PLAINTIFF’S OPPOSITION TO DEFENDANT SUNRISE HOSPITAL’S RENEWED MOTION
FOR PARTIAL SUMMARY JUDGMENT TO DISMISS ANY CLAIM OF “OSTENSIBLE

AGENCY” FOR ALI KIA, M.D.; AND COUNTERMOTION TO STRIKE SUNRISE’S
RENEWED MOTION, FOR ATTORNEY’S FEES, AND SANCTIONS

COMES NOW the Plaintiff Choloe Green, by and through her undersigned counsel, Daniel

Marks, Esq., and Nicole M. Young, Esq., of the Law Office of Daniel Marks, and hereby submits her

Opposition to Defendant Sunrise Hospital’s Renewed Motion for Partial Summary Judgment to Dismiss

/ / / /

1

Case Number: A-17-757722-C

Electronically Filed
6/3/2020 2:52 PM
Steven D. Grierson
CLERK OF THE COURT
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any Claim of “Ostensible Agency” for Ali Kia, M.D.; and Countermotion to Strike Sunrise’s Renewed

Motion, for Attorney’s Fees, and Sanctions. The grounds for Plaintiff’s opposition and countermotion

are set forth in the following Memorandum of Points and Authorities. 

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

____ __________ _____________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

I. PROCEDURAL BACKGROUND

On June 30, 2017, Plaintiff Choloe Green (“Choloe”) filed the instant Complaint for Medical

Malpractice against Defendant Sunrise Hospital and Medical Center, LLC (“Sunrise”) and Defendants

Frank J. Delee, M.D., and Frank J. Delee, MD, PC (“Delee”). Sunrise filed its Answer to Choloe’s

complaint on July 20, 2017, and Delee filed his Answer on July 31, 2017. The parties then began

discovery.

On November 14, 2018, Choloe took the deposition of Ali Kia, M.D. (See Excerpt of Deposition

of Ali Kia, M.D, dated November 14, 2018, attached hereto as Ex. 1.) Sunrise then filed its Motion for

Partial Summary Judgment to Dismiss Any Claim of “Ostensible Agency” for Dr. Kia and Dr. Delee on

January 15, 2019. The hearing on that motion took place on March 12, 2019. In response to that motion,

Choloe conceded no ostensible agency between Sunrise and Delee. This Court found the existence of

ostensible agency between Sunrise and Dr. Kia, however, is an issue of fact. 

In response to that decision, Sunrise sought leave of this Court to file a third-party complaint on

May 1, 2019. That motion was granted and Sunrise filed its third-party complaint against Dr. Kia and his

employer, Nevada Hospitalist Group (“NHG”), for contribution and indemnity on June 14, 2019. Dr. Kia

filed his answer on August 2, 2019. For some reason, NHG did not file its answer until December 27,

2019, more than six months after the third-party complaint was filed. 

2

3rd

/s/ Nicole M. Young
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NHG then filed its motion for judgment on the pleadings on March 19, 2020. This Court heard

that motion on April 29, 2020, and took the matter under advisement. On May 11, 2020, this Court

granted NHG’s motion. Sunrise’s instant renewed motion was then filed on May 20, 2020. 

The renewed motion argues Choloe’s complaint does not refer to Dr. Kia by name or as a DOE

party. It also argues she did not claim ostensible agency. To alleviate any concerns regarding these

issues, Choloe filed her Motion for Leave of Court to Amend Complaint, concurrently herewith, to add

these items. NRCP 15(a) requires this Court to freely grant this amendment.

II. FACTUAL BACKGROUND

On July 9, 2016, Delee performed a cesarean section on Choloe at Sunrise. Choloe is an African-

American female, who was about to turn 30 years old. She was discharged home on “post-operative day

one” even though the standard of care for “a routine cesarean is a 3-4 night stay in the hospital.” The

standard of care was also breached relating to the first discharge because Choloe “had not even

attempted to tolerate clear liquids and she had not passed flatus when she was released on post-operative

day number one.” (See Affidavit of Lisa Karamardian (“Karamardian Affidavit”), attached to Complaint

for Medical Malpractice as Exhibit 1, filed on June 30, 2017, at ¶ 4.)

On July 14, 2016, Choloe was admitted into Sunrise’s “medical/surgical unit because of the

diagnosis of sepsis.” She was five days post-partum and experiencing “severe abdominal pain and

reports of nausea, vomiting, fever, and chills.” (See Karamardian Affidavit, at ¶ 5.) She had various

conversations with doctors arranged by Sunrise. She was assigned a doctor, Dr. Kia, who she did not

know. She was treated by nurses of Sunrise and various other doctors called in by Sunrise. (See Affidavit

of Choloe Green, attached hereto as Ex. 3, at ¶ 5.)

She was discharged two days later, on July 16, 2016. Choloe’s discharge was discussed between

Delee and the doctors treating her at Sunrise. As part of his OB-GYN care and delivering of the child,

Delee was required to provide follow-up care for thirty (30) days. He breached this duty when he did not

provide Choloe competent care during her second hospital stay even though he was paid, through

Medicaid, to provide this care. (See Karamardian Affidavit, at ¶ 5; and see Excerpt of Deposition of

Frank J. Delee, M.D., dated September 20, 2018, attached hereto as Ex. 4, at pp. 41-42.) 

/ / / /
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This discharge violated the standard of care because “[1] she was not able to tolerate a regular

diet[,]  . . .  [2] her KUB showed multiple dilated loops of bowel, thought to be related to a small bowel

obstruction,  . . .  [and] [3] [a]n intraperitoneal abscess was suspected on a CT scan.” Despite these

issues both Sunrise and Delee agreed to discharge her home. (See Karamardian Affidavit, at ¶ 5.) 

One day after her second discharge from Sunrise, July 17, 2017, Choloe was admitted into

Centennial Hills Hospital (“Centennial”), again in severe pain and with no real bowel movement. The

imaging studies at Centennial showed her condition had worsened in the one day since her discharge

from Sunrise. (See Karamardian Affidavit, at ¶ 6.) 

Dr. Karamardian opined that based on the above breaches to the standard of care by Delee and

Sunrise, Choloe’s “hospital course was protracted with multiple complications and  . . .  [then]

discharged to a step down facility once her antibiotic course was felt to be completed, still on a feeding

tube and in need of rehabilitation.” (See Karamardian Affidavit, at ¶ 7.)

Choloe turned 30 years old during her second admission to Sunrise. After she was discharged

from Centennial and then the rehabilitation facility, she had to undergo a huge change of lifestyle,

especially for a 30-year-old with four children. During her time at Centennial and the rehabilitation

facility she was diagnosed with Chronic Obstructive Pulmonary Disease (“COPD”) and now requires

constant, 24-hour use of oxygen tanks. She also suffers other health issues related to COPD. These

health issues caused by Delee and Sunrise burden the State of Nevada through Medicaid, her insurance

provider. These health issues also prevent Choloe from obtaining meaningful employment to care for her

family. (See Response to Defendant Frank J. Delee, M.D.’s First Set of Interrogatories to Plaintiff,

attached hereto as Ex. 5, at Response to Interrogatory No.’s 1, 2, 4, and 11.)

II. LEGAL ARGUMENT

A. Sunrise’s serial filing of the instant motion constitutes an abusive litigation tactic
that must be struck and sanctioned.

The court may strike “any redundant, immaterial, impertinent, or scandalous matter.” NRCP

12(f). Once a motion is “heard and disposed of” it may not be “renewed in the same cause, nor may the

same matters therein embraced be reheard, unless by leave of the court granted upon motion.” EDCR

2.24(a). Reconsideration of a prior ruling must be requested within 14 days of notice of entry of the

4
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order. EDCR 2.24(b). Res judicata prevents litigants who are dissatisfied with a decision from filing

“serial motions until the right circumstances or the right judge allows them to achieve a different result,

based on essentially the same facts.” Ellis v. Carucci, 123 Nev. 145, 151, 161 P.3d 239, 243 (2007).

“Filing serial motions seeking the same relief only delays [] resolution.” Warenback v. Neven, 2018 WL

834607, *4 (D.Nev. Feb. 12, 2018). A serial motion is a redundant matter that this Court must strike. 

In this case, Sunrise previously filed the instant motion approximately 1 ½ years ago. This Court

already ruled the existence of ostensible agency between Sunrise and Dr. Kia was an issue of fact for the

jury. (See Order from March 12, 2019 Hearing, filed on March 5, 2020.1) The facts and information

relating to this issue have not changed since the original hearing in March of 2019. Just because Sunrise

filed a third-party complaint that has since been dismissed does not change the facts relating to whether

ostensible agency exists between Sunrise and Dr. Kia. 

When the Nevada Legislature revised the several liability language of NRS 41A.045 in 2015, it

discussed whether a defendant would bring a third-party complaint to address the liability of others. The

testimony of John Cotton provides insight into Sunrise’s actions in this case:

Mr. Cotton: Correct. The ultimate judgment is never found against that
person when it is allocated out that way for several liability.
There will be no judgment entered against Doctor A. He
may not be there, but there is not a judgment that he has to
report to his insurance carrier or medical examiners
board—or anyone else. This is just not done.

Senator Ford: Can the defendant bring that person in as well?

Mr. Cotton: It is not likely that person can be brought in on a
third-party action.

Senator Ford: It may not be likely, but is it possible?

Mr. Cotton: I do not have the burden of proving who was damaged
or how much that person was damaged …

Senator Ford: That is true, but if you want to put that person on the
verdict, you can bring the person in, correct?

Mr. Cotton: Yes. In theory, you can bring them in as a party.

1 The late filing of this order allowed Sunrise to file a motion for reconsideration as late as March
19, 2020, which interestingly enough is the same day NHG filed its Motion for Judgment on the Pleadings. 

5
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See Minutes of the Senate Committee on Judiciary, 78th Session, at pp. 39-40 (May 26, 2015) (emphasis

added).

According to Mr. Cotton, who is an esteemed medical malpractice defense attorney, a defendant

would not file a third-party complaint and burden itself with proving liability. The more likely reason

that Sunrise sought leave to file the third-party complaint is because it knows ostensible agency between

Sunrise and Dr. Kia is a question of fact that Choloe will likely prevail on in front of a jury. 

Sunrise argues it had to file its third-party complaint because “[t]he entire flow of discovery and

the provisions set forth in expert affidavits would be different if the treating physicians were found to be

agents of the hospital versus a finding that they were not hospital agents.” (See Renewed Motion, at 3:3-

5.) This argument is preposterous in light of the 2015 amendment that put in place a mechanism for

defendants to argue several liability, under NRS 41A.045, the “empty chair” argument. Sunrise knows

ostensible agency is an issue of fact. Why would it give Choloe the gift of submitting an expert affidavit

stating Dr. Kia breached the standard of care?

That third-party complaint was only a circus sideshow that simply delayed discovery in this case.

It did not make sense to move forward with discovery until all third-party defendants filed their answer

to Sunrise’s complaint. Sunrise fooled around and allowed NHG to wait 6 months to file its answer to

the third-party complaint. The reason for this delay is unknown. 

Sunrise’s instant renewed motion is really a motion for reconsideration that is more than two (2)

months late, in violation of EDCR 2.24. Sunrise comments on what it perceives as error in the original

order when it states this “Court rendered this decision, even though there was no assertion of ostensible

agency in Plaintiff’s Complaint and Dr. Kia was not identified in Plaintiff’s Complaint by name or act.”

(See Renewed Motion, at 3:14-16.)

No new information was discovered after the filing of the third-party complaint that could allow

this Court to reconsider its prior decision. Sunrise cites to a Request for Admission directed to Dr. Kia

where he admits Sunrise did not select him to treat Choloe. That admission, however, is not within Dr.

Kia’s personal knowledge.  He cannot testify as to Sunrise’s “mind” when he was assigned to Choloe’s

case. Only a jury can make that ultimate determination. This is a feeble attempt by Sunrise to correct Dr.

/ / / /
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Kia’s prior deposition testimony where he testified he was not aware of whether Sunrise selected him to

provide care. This original answer was not as clear as Sunrise wanted, so it attempted to rehabilitate his

response. That rehabilitation only puts Dr. Kia’s credibility at issue. 

It is likely that his response to that admission is based on the fact that NHG selected him to

provide care through its contract with Sunrise. Sunrise chose Dr. Kia based on that contract. Sunrise

never deposed the Person Most Knowledgeable at NHG to testify as to the selection process. This is

significant. A jury must determine if a contractual relationship between Sunrise and NHG, which

resulted in Dr. Kia providing care to Choloe, establishes ostensible agency. This Court already found

ostensible agency based on that relationship is a question of fact for the jury in this case.

Sunrise violated EDCR 2.24 when it filed the instant renewed motion. Presumably, the only

reason Sunrise renewed this motion is because this case now has a new judge.2 EDCR 2.24(a), which is

based on the theory of res judicata, does not allow serial motions based on the same facts. This renewed

motion was brought based on the same facts, and as such, without reasonable ground. See NRS

18.010(2)(b). This frivolous filing burdens this Court’s limited resources (especially given the current

state of affairs surrounding CoVid-19), hinders the timely resolution of this case, and unnecessarily

increases the cost of litigation. See NRS 18.010(2)(b). 

Accordingly, this Court should strike the instant motion, award Choloe attorney’s fees, and

impose sanctions under NRCP 11. See 18.010(2)(b).

B. As this Court previously ruled, a genuine issue of material fact exists regarding the
ostensible agency relationship between Sunrise and Dr. Kia.

Under NRCP 56(c), summary judgment may not be granted “if the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the affidavits,” show that there is a

“genuine issue as to any material fact.” Ozawa v. Vision Airlines, Inc., 125 Nev. 556, 216 P.3d 788, 791

(2009) (emphasis added). 

2 Sunrise may argue this Court’s comments in the May 11, 2020, Minute Order allowed renewal of
the instant motion. Those comments, however, simply acknowledge the passing of the deadline to file a
motion for reconsideration and that Sunrise’s argument the prior decision was erroneous was not properly
before the court.

7
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A genuine issue of material fact exists when “the evidence is such that a reasonable jury could

return a verdict for the non-moving party.” Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438

(1993). On summary judgment, all evidence, “and any reasonable inferences drawn from it, must be

viewed in the light most favorable to the non-moving party.” Woods v. Safeway, Inc., 121 Nev. 724, 729,

121 P.3d 1026 (2005).

Although the Nevada Supreme Court abrogated the “slightest doubt” standard based on two U.S.

Supreme Court decisions3, the standard now used only changed the amount of evidence necessary to

oppose a motion for summary judgment; it did not change the manner in which the evidence must still

be reviewed. Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026 (2005). As the Court noted in

Anderson, “credibility determinations, the weighing of evidence, and the drawing of legitimate

inferences from the facts are jury functions, not those of a judge... the evidence of the non-movant is to

be believed and all justifiable inferences are to be drawn in his favor.” 477 U.S., at 255; see Pegasus v.

Reno Newspaper, Inc., 118 Nev. 706, 714, 57 P.3d 82 (2002).

The Nevada Supreme Court more recently reiterated that “when an NRCP is modeled after its

federal counterpart, cases interpreting the federal rule are strongly persuasive.” FCHI v. Rodriguez, 130

Nev. 425, 433, 335 P.3d 183, 189 (2014) (internal quotations omitted). There is no dispute that the

wording of NRCP 56 closely mirrors and was modeled after its federal counterpart. The U.S. Supreme

Court recently interpreted FRCP 56 and found that “a judge’s function at summary judgment is not to

weigh the evidence and determine the truth of the matter but to determine whether there is a genuine

issue for trial.” Tolan v. Cotton, 572 U.S. 650, 656 134 S.Ct. 1861, 1866 (2014) (internal quotations

omitted).

In Nevada, courts are reluctant to grant summary judgment in negligence actions because

whether a defendant was negligent is generally a question of fact for the jury to decide. Foster v. Costco

Wholesale Corp., 128 Nev. 773, 291 P.3d 150, 153 (2012). 

/ / / /

3 See Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct 2548 (1986); and see Anderson v. Liberty
Lobby, 477 U.S. 242, 106 S.Ct. 2505 (1986).
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In McCrosky v. Carson Tahoe Regional Medical Center 133 Nev. 930, 408 P.3d 149 (2017), the

Nevada Supreme Court reversed the district court’s erroneous finding of no vicarious liability or

ostensible agency stating those issues may only be determined by a jury. Id. at 936.

Vicarious liability, McCrosky holds, is “[l]iability that a supervisory party ... bears for the

actionable conduct of a subordinate ...based on the relationship between the two parties.” Id. at 932-33

(quoting Black’s Law Dictionary 1055 (10th ed 2014)). The Court held the “supervisory party need not

be directly at fault to be liable, because the subordinate’s negligence is imputed to the supervisor.” Id. at

933 (citing Restatement (Third) of Torts: Apportionment of Liability § 13 (Am. Law Inst. 2000)). The

Court reasoned that because “NRS 41A.045 is silent regarding vicarious liability, it leaves vicarious

liability intact,” and survives the several liability issue created by NRS 41A.045. Id.

The Court further elaborated on the vicarious liability issue as it pertains to independent

contractors and doctors chosen by the hospital for the patient. While the general rule is that an employer

is not liable for the negligence of an independent contractor, “an exception exists if the hospital selects

the doctor and it is reasonable for the patient to assume that the doctor is an agent of the hospital.” Id. at

934 (internal quotations omitted). In such a scenario, it is reasonable for a patient to assume “the doctor

has apparent authority to bind the hospital, making the hospital vicariously liable for the doctor’s actions

under the doctrine of ostensible agency.” Id. (internal quotations omitted). 

The Court held that “whether an ostensible agency relationship exists is generally a question of

fact for the jury if the facts showing the existence of agency are disputed, or if conflicting inferences can

be drawn from the facts.” Id. (internal quotations omitted). The questions of fact for the jury include:

(1) Whether a patient entrusted herself to the hospital; 

(2) Whether the hospital selected the doctor to serve the patient;

(3) Whether a patient reasonably believed the doctor was an employee or agent of the

hospital; and

(4) Whether the patient was put on notice that a doctor was an independent contractor.  

Id. When the plaintiff asserts sufficient facts as to each of these elements, this Court must make the

“affirmative finding” agency exists to send this issue of fact to a jury. See Schlotfeldt v. Charter Hosp. of

Las Vegas, 112 Nev. 42, FN 3, 910 P.2d 271 (1996). 

9
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The hospital, in McCrosky, used a Conditions of Admission (“COA”) signed by the patient to

argue the patient knew that all physicians are independent contractors and are not employees or agents of

the hospital. Id. at 931. McCrosky held it was “debatable whether a typical patient would understand that

statement to mean that the hospital is not liable for the physician’s negligence.” Id. at 935.

Here, Choloe has presented sufficient facts for a jury determination of ostensible agency. First,

Choloe entrusted herself to Sunrise when she presented at its emergency room. (See Ex. 3, at ¶ 5.)

Second, after Choloe sought care from Sunrise, it assigned Dr. Kia to provide her care through its

contract with NHG. By contracting with NHG to provide care to emergency room patients, it “selected”

Dr. Kia to provide Choloe care. Choloe was not involved in this decision. (See Ex. 3, at ¶ 5.) Third, it

was reasonable for Choloe to believe Sunrise selected Dr. Kia because she believed all healthcare

professionals that provided her care were employed by Sunrise. (See Ex. 3, at ¶ 5.) Fourth, she was never

told Dr. Kia was not employed by Sunrise. (See Ex. 3, at ¶ 5.) The COA was also unclear regarding the

employment status of physicians. (See Conditions of Admission and Consent for Outpatient Care,

attached hereto as Ex. 2.) She was not involved in the decision regarding Dr. Kia’s assignment. (See Ex.

3, at ¶ 5.) 

Sunrise initially argued the COA in its original motion for partial summary judgment. It

abandons this argument in its renewed motion likely because the COA at issue is not as strong as in

McCrosky where the Court reversed summary judgment. The COA here states “Most or all of the

physicians performing service in the hospital are independent and are not hospital agents or employees”.

(See Ex. 2, at SH000795.) Additionally that section of the COA defines “Provider” as: 

the hospital and may include healthcare professionals on the hospital’s
staff and/or hospital-based physicians, which include but are not limited to
emergency department physicians, pathologists, radiologists,
anesthesiologists, hospitalists, certain other licensed independent
practitioner and any authorized agents, contractors, successors or assignees
acting on their behalf.

 (See Ex. 2, at SH000795.) It was based on this language and Choloe’s affidavit that this Court originally

found ostensible agency is an issue of fact. 

/ / / /

/ / / /

10
APP2-0288



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This language, which includes healthcare professionals on the hospital’s staff and/or hospital-

based physicians including hospitalists, like Dr. Kia, is more favorable to Choloe than the language at

issue in McCrosky. A hospitalist oversees “inpatient services and management including patient care and

also [has a] very close association with the medical staff and administration of the facility to see

that we follow the hospital guidelines.” (See Ex. 1, at 13:6-9 (emphasis added).)

How would a patient know what doctors are employed by the hospital? Dr. Kia, in his deposition,

testified he was assigned to Sunrise by his hospital group and was there virtually every day. (See Ex. 1,

at 12:1-24.) Sunrise ignores this admission and has latched onto the argument “Dr. Kia maintained his

own private practice, separate and apart from Sunrise.” (See Renewed Motion, at 9:2-2.) Is Dr. Kia’s

“private practice” really “separate and apart from Sunrise” if he is there every day using Sunrise’s

facilities, staff, equipment, and supplies?

Choloe did not choose Dr. Kia to be her doctor. (See Ex. 1, at 12:25 to 13:1-2.)  Dr. Kia admits

he was assigned to Choloe through the emergency department. (See Ex. 1, at 12:25 to 13:1-2 & 18:6-12.)

His later admission, which creates inconsistencies with his prior testimony, regarding who selected care

for Choloe does not change these facts. Sunrise would have this Court believe he miraculously appeared

to provide care to Choloe without notice Choloe needed care from Sunrise. This makes no sense because

Choloe requested care from Sunrise when she appeared at its emergency department. While Sunrise did

not choose Choloe’s insurer, it did choose to enter into a contractual relationship with NHG to provide

care to patients admitted into its emergency department. When Sunrise admitted Choloe into its facility,

it selected NHG to provide a doctor to Choloe. Sunrise did not notify Choloe of the pyramid scheme

used to select a doctor to provide her care.

When Choloe was admitted to Sunrise, they ran various tests. She had various conversations with

doctors, none of whom she chose, whom she thought were employed by Sunrise. (See Ex. 3, at ¶ 5.) The

decision to discharge Choloe, while signed by Dr. Kia, is based on all the medical activity over her three

(3) day admission. While Sunrise is liable for Dr. Kia’s actions under an ostensible agency theory,

Sunrise is also liable for the act of discharging Choloe from the hospital with a suspected small bowel

obstruction and without actually treating Choloe for that illness. This Court must remember she sought

care from Sunrise, not Dr. Kia who she had never met prior to her admission on

11
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 July 14th. Since Dr. Kia was assigned to Ms. Green through the emergency department, and she did not

choose the doctors who treated her, the theory of ostensible agency against Sunrise applies, as stated in

McCrosky and Schlotfeldt.

III. CONCLUSION

Based on the foregoing, this Court should grant Choloe’s countermotion to strike the renewed

motion. This is necessary because this Court has already ruled on the instant motion and Sunrise’s

renewal of that motion was not brought in good faith. By renewing this motion, Sunrise has multiplied

the proceedings unnecessarily and delayed this case, which necessitates sanctions in the form of an

award of attorney’s fees to Choloe.

In the event this Court does not wish to strike the instant renewed motion, then in should deny

that motion because a genuine issue of material fact exists whether Dr. Kia was an ostensible agent of

Sunrise. To rule otherwise would constitute an abuse of authority by this Court because all material

inferences must be made in Choloe’s favor, on summary judgment, and she has sufficient facts to allow

this issue to go to a jury.

DATED this ____ day of June, 2020.

LAW OFFICE OF DANIEL MARKS

______________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

12

3rd

/s/ Nicole M. Young
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of June, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted a

true and correct copy of the above and foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT

SUNRISE HOSPITAL’S RENEWED MOTION FOR PARTIAL SUMMARY JUDGMENT TO

DISMISS ANY CLAIM OF “OSTENSIBLE AGENCY” FOR ALI KIA, M.D.; AND

COUNTERMOTION TO STRIKE SUNRISE’S RENEWED MOTION, FOR ATTORNEY’S

FEES, AND SANCTIONS by way of Notice of Electronic Filing provided by the court mandated E-file

& Serve System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

Linda K. Rurangirwa, Esq.
Collinson, Daehnk, Inlow & Greco
2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119
Attorney for Ali Kia, M.D.

Erin Jordan, Esq.
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorney for Nevada Hospitalist Group, LLP

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS

13

3rd

/s/ Nicole M. Young
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www.aacrlv.com
All-American Court Reporters (702) 240-4393

Page 1

1                       DISTRICT COURT

2                    CLARK COUNTY, NEVADA

3                    *    *    *    *    *

4 CHOLOE GREEN, an individual,  )
                              )

5                 Plaintiff,    )
                              )

6           vs.                 )  Case No.: A-17-757722-C
                              )  Dept. No.: VIII

7 FRANK J. DELEE, M.D., an      )
individual; FRANK J. DELEE    )

8 MD, PC, a Domestic            )
Professional Corporation,     )

9 SUNRISE HOSPITAL AND MEDICAL  )
CENTER, LLC, a Foreign        )

10 Limited-Liability Company,    )
                              )

11                 Defendants.   )
 _____________________________)

12

13

14             DEPOSITION OF FRANK J. DeLEE, M.D.

15           Taken on Thursday, September 20, 2018

16                        At 9:40 a.m.

17              Taken at 610 South Ninth Street
                     Las Vegas, Nevada

18

19

20

21

22

23

24

25 Reported By:  Terri M. Hughes, CCR No. 619
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Page 41

1            THE WITNESS:  I'm not sure if there is anything

2 written that says how long I'm responsible.  As long as

3 there are obstetrical problems, I will continue seeing the

4 patient.

5 BY MR. MARKS:

6    Q.  And there's no time frame as to a month, two

7 months?

8    A.  As far as I'm concerned, no.

9    Q.  Okay.  Now, in terms of billing, when you deliver

10 a baby, you obviously get paid for the delivery, correct,

11 by insurance or the government; right?

12    A.  Yes.

13    Q.  And is there any postpartum care that's included

14 in that fee?

15    A.  Yes.

16    Q.  And how much postpartum care is included?

17    A.  I believe it's up to six weeks.

18    Q.  So as part of the delivery fee, the doctor, the OB

19 that's delivering the baby would have an obligation to see

20 the patient for six weeks as part of the delivery fee?

21            MR. STRYKER:  Form, incomplete hypothetical.

22            THE WITNESS:  I'm not sure I understand how

23 you're asking.

24 BY MR. MARKS:

25    Q.  Okay.  You deliver a baby and you get a fee from
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Page 42

1 insurance or the government; correct?

2    A.  Yes.

3    Q.  All right.  That fee includes postpartum care?

4    A.  Yes.

5    Q.  For up to six weeks?

6    A.  Approximately.  It depends on the doctor.

7    Q.  Okay.  Do you recall what date Ali Kia called you?

8    A.  No.

9    Q.  So you talked to Ali Kia.  Is that a male?

10    A.  I have no idea.  I don't recall.

11    Q.  You don't recall the conversation?

12    A.  No, I do not.

13    Q.  But I thought you just told me what the

14 conversation was?

15    A.  And that's from the interrogatories that I

16 reviewed and other documents that I have seen.

17            MR. STRYKER:  Counsel, his testimony is also

18 based on discussions with the attorney, so I have to

19 assert attorney-client privilege to the extent that his

20 answers to your questions involve conversations with

21 counsel.

22 BY MR. MARKS:

23    Q.  All right.  Let me just ask it another way.

24 You're sitting here today.  Do you recall whether Ali Kia

25 was a male or female?
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1                   CERTIFICATE OF REPORTER

2

3 STATE OF NEVADA  )
                 )  ss:

4 COUNTY OF CLARK  )

5

6            I, Terri M. Hughes, CCR No. 619, do hereby
certify:  That I reported the deposition of FRANK J.

7 DeLEE, M.D., commencing on Thursday, September 20, 2018,
at 9:40 a.m.

8            That prior to being deposed, the witness was
duly sworn by me to testify to the truth, the whole truth

9 and nothing but the truth.  That I thereafter transcribed
my said shorthand notes into typewritten form, and that

10 the typewritten transcript of said deposition is a
complete, true and accurate transcription of my said

11 shorthand notes.  That prior to the conclusion of the
proceedings, pursuant to NRCP 30(e) the reading and

12 signing of the transcript was requested by the witness or
a party.

13            I further certify that I am not a relative or
employee of counsel of any of the parties, nor a relative

14 or employee of the parties involved in said action, nor a
person financially interested in said action.

15            IN WITNESS WHEREOF, I have set my hand in my
office in the County of Clark, State of Nevada, this 3rd

16 day of October, 2018.

17

18

19

20

21

22                              ______________________________
                              Terri M. Hughes, CCR No. 619

23

24

25
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v. ORAL ARGUMENT REQUESTED

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                              /
SUNRISE HOSPITAL AND MEDICAL
CENTER, LLC, a Foreign Limited-Liability
Company,

Third-Party Plaintiff,

v.

ALI KIA, M.D., Individually and his employer,
NEVADA HOSPITALIST GROUP, LLP; Does
1-10; and ROE CORPORATION1-10; inclusive

Third-Party Defendants.
                                                                               /

MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT

COMES NOW the Plaintiff, Choloe Green, by and through her counsel, Daniel Marks, Esq., of

the Law Office of Daniel Marks, and hereby moves for leave of this Court to amend her complaint.

/ / / /

/ / / /

1

Case Number: A-17-757722-C

Electronically Filed
6/3/2020 2:52 PM
Steven D. Grierson
CLERK OF THE COURT

APP2-0335



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The grounds for Plaintiff’s motion are set forth in the following Memorandum of Points and

Authorities.

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES

I. FACTUAL BACKGROUND

On July 9, 2016, Defendants Frank J. Delee, M.D., and Frank J. Delee, MD, PC (“Delee”)

performed a cesarean section on Plaintiff Choloe Green (“Choloe”) at Defendant Sunrise Hospital and

Medical Center, LLC (“Sunrise”). Choloe is an African-American female, who was about to turn 30

years old. She was discharged home on “post-operative day one” even though the standard of care for “a

routine cesarean is a 3-4 night stay in the hospital.” The standard of care was also breached relating to

the first discharge because Choloe “had not even attempted to tolerate clear liquids and she had not

passed flatus when she was released on post-operative day number one.” (See Affidavit of Lisa

Karamardian (“Karamardian Affidavit”), attached to Complaint for Medical Malpractice as Exhibit 1,

filed on June 30, 2017, at ¶ 4.)

On July 14, 2016, Choloe was admitted into Sunrise’s “medical/surgical unit because of the

diagnosis of sepsis.” She was five days post-partum and experiencing “severe abdominal pain and

reports of nausea, vomiting, fever, and chills.” (See Karamardian Affidavit, at ¶ 5.) She had various

conversations with doctors arranged by Sunrise. She was assigned a doctor, Dr. Kia, who she did not

know. She was treated by nurses of Sunrise and various other doctors called in by Sunrise.

/ / / /

/ / / /

/ / / /

2

3rd

/s/ Nicole M. Young
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She was discharged two days later, on July 16, 2016. Choloe’s discharge was discussed between

Delee and the doctors treating her at Sunrise. As part of his OB-GYN care and delivering of the child,

Delee was required to provide follow-up care for thirty (30) days. He breached this duty when he did not

provide Choloe competent care during her second hospital stay even though he was paid, through

Medicaid, to provide this care. (See Karamardian Affidavit, at ¶ 5.)

This discharge violated the standard of care because “[1] she was not able to tolerate a regular

diet[,]  . . .  [2] her KUB showed multiple dilated loops of bowel, thought to be related to a small bowel

obstruction,  . . .  [and] [3] [a]n intraperitoneal abscess was suspected on a CT scan.” Despite these

issues both Sunrise and Delee agreed to discharge her home. (See Karamardian Affidavit, at ¶ 5.) 

One day after her second discharge from Sunrise, July 17, 2017, Choloe was admitted into

Centennial Hills Hospital (“Centennial”), again in severe pain and with no real bowel movement. The

imaging studies at Centennial showed her condition had worsened in the one day since her discharge

from Sunrise. (See Karamardian Affidavit, at ¶ 6.) 

Dr. Karamardian opined that based on the above breaches to the standard of care by Delee and

Sunrise, Choloe’s “hospital course was protracted with multiple complications and  . . .  [then]

discharged to a step down facility once her antibiotic course was felt to be completed, still on a feeding

tube and in need of rehabilitation.” (See Karamardian Affidavit, at ¶ 7.)

The instant complaint was filed on June 30, 2017.

Choloe turned 30 years old during her second admission to Sunrise. After she was discharged

from Centennial and then the rehabilitation facility, she had to undergo a huge change of lifestyle,

especially for a 30-year-old with four children. During her time at Centennial and the rehabilitation

facility she was diagnosed with Chronic Obstructive Pulmonary Disease (“COPD”) and now requires

constant, 24-hour use of oxygen tanks. She also suffers other health issues related to COPD. These

health issues caused by Delee and Sunrise burden the State of Nevada through Medicaid, her insurance

provider. These health issues also prevent Choloe from obtaining meaningful employment to care for her

family.

/ / / /

/ / / /

3
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II. LEGAL ARGUMENT

Pursuant to the Nevada Rules of Civil Procedure, a party may only amend her pleadings by leave

of the court after a responsive pleading is filed. NRCP 15(a). The Court must freely grant leave to amend

when justice so requires. NRCP 15(a). It is in the sound discretion of the court to grant leave to amend a

complaint. Stephens v. S. Nev. Music Co., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973). Absent “any

apparent or declared reason- such as undue delay, bad faith or dilatory motive on the part of the movant-

the leave sought should be freely given.” Id.

In this case, Choloe seeks to amend her complaint to add DOE and ROE defendants and claims

of ostensible agency and corporate negligence/negligent supervision against Sunrise. These amendments

are necessary based on information discovered during this case and Sunrise’s recent renewal of its

motion for partial summary judgment on the issue of ostensible agency. 

Choloe’s request for leave to amend is not made to delay this case. Defendants are aware Choloe

seeks damages for the medical malpractice that occurred during two admissions to Sunrise in July of

2016. The parties have completed some discovery relating to this issue. Discovery is still ongoing. The

current initial expert disclosure deadline is September 1, 2020, and discovery closes on December 30,

2020. With this amendment, Defendants would still have plenty of time to conduct discovery as to the

proposed amendment to Choloe’s complaint. 

This Court cannot find the proposed amendment is made in bad faith or for any dilatory motive.

On January 15, 2019, Sunrise filed its first motion for partial summary judgment relating to ostensible

agency. As that motion related to Ali Kia, M.D., this Court ordered as follows:

Defendant's motion is DENIED as it relates to Plaintiffs claims against the
hospital for any of Dr. Kia's actions under the theory of ostensible agency.
As such, Plaintiff may argue that Defendant Sunrise Hospital and Medical
Center, LLC, is vicariously liable for Dr. Kia's actions under the doctrine
of ostensible agency. "Whether an ostensible agency relationship exists is
... a question of fact for the jury." McCrosky v. Carson Tahoe Regional
Medical Center, 133 Nev. Adv. Op. 115,408 P.3d 149 (2017).

(See Order From March 12, 2019 Hearing, filed on March 5, 20201.)

1 While this motion was heard by the Honorable Doug Smith, he did not file that order with the
Court. This Court, the Honorable Cristina Silva, signed Judge Smith’s order from the March 12, 2019
hearing.

4
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Then, on May 11, 2020, this Court issued its Minute Order relating to Third-Part Defendant

Nevada Hospitalist Group’s Motion for Judgment on the Pleadings. That minute order also comments on

the ostensible agency issue. After that minute order was issued, Sunrise renewed its motion for partial

summary judgment relating to its ostensible agency with Ali Kia. M.D.

Based on these orders, it has become apparent that Choloe must protect her rights and ensure that

she is able to recover for the malpractice at issue.

This Court should grant Choloe leave to amend her complaint adding DOE and ROE defendants

and claims of ostensible agency and corporate negligence/negligent supervision. A copy of Plaintiff’s

proposed Amended Complaint is attached hereto as Exhibit 1, in accordance with EDCR 2.30.

III. CONCLUSION

Based on the foregoing, this Court should grant Choloe leave to amend her complaint in this

case.

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

5

3rd

/s/ Nicole M. Young
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of June, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted a

true and correct copy of the above and foregoing MOTION FOR LEAVE OF COURT TO AMEND

COMPLAINT by way of Notice of Electronic Filing provided by the court mandated E-file & Serve

System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

Linda K. Rurangirwa, Esq.
Collinson, Daehnk, Inlow & Greco
2110 E. Flamingo Road, Suite 212
Las Vegas, Nevada 89119
Attorney for Ali Kia, M.D.

Erin Jordan, Esq.
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorney for Nevada Hospitalist Group, LLP

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS

6

3rd

/s/ Nicole M. Young
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COMP
LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v.

FRANK J. DELEE, M.D., an individual; Arbitration Exempt - - Action
FRANK J. DELEE MD, PC, a Domestic for Medical Malpractice
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company; JOHN DOE
DOCTORS I-X, inclusive; and ROE
CORPORATIONS I-X, inclusive. 

Defendants.
                                                                              / 

AMENDED COMPLAINT FOR MEDICAL MALPRACTICE

COMES NOW Plaintiff Choloe Green, by and through undersigned counsel Daniel Marks, Esq., and

Nicole M. Young, Esq., of the Law Office of Daniel Marks, and for her claims against Defendants herein

allege as follows:

1. That at all times material hereto, Plaintiff Choloe Green (hereinafter “Choloe”) was a

resident of Clark County, Nevada.

2. That at all times material hereto, Defendant FRANK J. DELEE, M.D., was a licensed

medical doctor in the State of Nevada, and practiced in his professional corporation entitled

FRANK J. DELEE MD, PC.

/ / / /
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3. That at all times material hereto, Defendant FRANK J. DELEE MD, PC, was a domestic

professional corporation organized and existing under the laws of the state of Nevada and

registered to do business, and doing business in the State of Nevada in Clark County, Nevada.

4. That Defendant FRANK J. DELEE, MD, is the President of Defendant FRANK J. DELEE

MD, PC (hereinafter collectively referred to as “Dr. DeLee”).

5. That Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC, (hereinafter

“Sunrise Hospital”), was a foreign limited-liability company, registered to do business and

doing business in the State of Nevada in Clark County, Nevada.

6. At all relevant times the Defendants, DOES I-X, inclusive, were and are now physicians,

surgeons, registered nurses, licensed occasional nurses, practical nurses, registered

technicians, aides, technicians, attendants, and/or physician assistants holding themselves out

as duly licensed to practice their professions under and by virtue of laws of the State of

Nevada and are now engaged in the practice of their professions in the State of Nevada; the

true names and capacities, whether individual, corporate, associate, or otherwise of

Defendants JANE DOE NURSES I-X, inclusive, DOES I-X, inclusive, and ROE

CORPORATIONS I-X, inclusive, are presently unknown to the Plaintiffs, who therefore sues

those Defendants by such fictitious names; the Plaintiffs are informed and do believe, and

thereon allege that each of the Defendants sued herein as JANE DOE NURSES I-X,

inclusive, DOES I-X, inclusive, and ROE CORPORATIONS I-X are responsible in some

manner for the events and happenings herein referred to, which thereby proximately caused

the injuries and damages to the Plaintiffs as alleged herein; that when the true names and

capacities of such Defendants become known, Plaintiffs will ask leave to amend this

Complaint to insert the true names, identities and capacities, together with proper charges

and allegations.

7. At all relevant times, Defendants, ROE CORPORATIONS I-X, were and now are

corporations, firms, partnerships, associations, other legal entities involving the care,

treatment, diagnosis, surgery and/ or other provision of medical care to the Plaintiffs herein;

that the true names, identities or capacities whether individual, corporate, associate or

2
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otherwise of the Defendants, ROE CORPORATIONS I-X, inclusive are presently unknown

to Plaintiffs, who therefore sues said Defendants by such fictitious names; that the Plaintiffs

are informed and do believe and thereon allege that each of the Defendants sued herein as

ROE CORPORATIONS I-X are responsible in some manner for the events and happenings

herein referred to, which thereby proximately caused the injuries and damages to the

Plaintiffs alleged herein; that when their true names and capacities of such Defendants

become known, Plaintiffs will ask leave of this Court to amend this Complaint to insert the

true names, identities and capacities, together with proper charges and allegations.

8. At all relevant times, Defendants, and each of them, were the agents, ostensible agents,

servants, employees, employers, partners, co-owners and/or joint venturers of each other and

of their co-defendants, and were acting within the color, purpose and scope of their

employment, agency, ownership and/or joint ventures and by reason of such relationships the

Defendants, and each of them, are vicariously and jointly and severally responsible and liable

for the acts and/or omissions of their co-Defendants.

9. That on or about July 9, 2016, Dr. DeLee performed a cesarean section (C-Section) on

Choloe at Sunrise Hospital. Choloe was discharged from the hospital the following day, on

July 10, 2016, even though she did not have bowel movement prior to being discharged from

the hospital.

10. On July 13, 2016, Choloe had an appointment with Dr. DeLee. At that appointment, Choloe 

notified Dr. Delee that she had not had a bowel movement post C-section. He did not provide

any care or treatment to Choloe regarding her lack of a bowel movement.

11. On July 14, 2016, after still not having a bowel movement post C-section, Choloe went to

the emergency room at Sunrise Hospital, with severe abdominal pain and reports of nausea,

vomiting, fever, and chills. She was admitted to the medical/surgical unit because of the

diagnosis of sepsis. Sunrise Hospital discharged Choloe on July 16, 2016, despite having a

small bowel obstruction. The discharge was discussed and confirmed by Dr. DeLee.

/ / / /

/ / / /
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12. That Choloe presented at Sunrise Hospital on July 14, 2016, seeking treatment from the

hospital, not a specific doctor. Upon her admission, Sunrise Hospital provided various

healthcare professionals, including doctors and nurses to provide emergency care/treatment

to Choloe. Throughout her stay from July 14-16, 2016, Choloe believed all healthcare

professionals that provided her care/treatment were employees and/or agents of the hospital.

She was never provided the opportunity to affirmatively chose who provided her

care/treatment. She was never informed the doctors or nurses providing care/treatment were

not employees and/or agents of the hospital.

13. On July 17, 2016, Choloe went to the emergency room at Centennial Hills Hospital where

she was admitted until she was finally discharged on September 2, 2016. Centennial Hills

admitted Choloe with the diagnosis of small bowel obstruction. She had an NG Tube placed,

underwent surgery,  had diffuse pulmonary infiltrates, suggestive of pulmonary edema or ARDS,

and eventually needed a tracheostomy and PEG tube placement. 

COUNT I

(Professional Negligence Against All Defendants)

14. Plaintiff restates and incorporates the allegations set forth in Paragraphs 1 through 13 herein

by reference.

15. That Defendant Dr. DeLee and Sunrise Hospital breached the standard of care in their

treatment of Choloe and as a direct and proximate result of that breach, Choloe has been

damaged.

16. That as a direct and proximate result of all of the Defendants’ negligence, Choloe  has been

damaged in an amount in excess of $15,000.00.

17. This Complaint is supported by the Affidavit of Lisa Karamardian, M.D., a copy of which

is attached hereto as Exhibit “A”.

18. Choloe has been forced to retain counsel to bring this action and should be awarded his

reasonable attorneys fees and costs.

/ / / /

/ / / /

4
APP2-0345



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

COUNT II

(Vicarious Liability- Against Defendant Sunrise Hospital)

19. Plaintiff restates and incorporates the allegations set forth in Paragraphs 1 through 18 herein

by reference.

20. That a hospital cannot avoid liability by claiming a secret or undisclosed independent

contractor relationship with doctors providing healthcare services on its premises because

that relationship is unknown to a patient seeking emergency services from a hospital.

21. Defendant Sunrise Hospital’s employees, agents and/or servants were acting in the scope of

their employment, under Defendant’s control, and in furtherance of Defendant’s interest at

the time their actions fell below the standard of care causing injuries to Plaintiff.

22. Defendant Sunrise Hospital is vicariously liable for damages resulting from its agents' and/or

employees' and/or servants' negligent actions and omissions regarding the injuries to Plaintiff

to include, but not are not limited to, conduct in failing to supervise and/or correct the

negligence of their employees demonstrated disregard for the safety of the Plaintiff.

23. That as a direct and proximate result of all of the Defendant’s negligence, Choloe  has been

damaged in an amount in excess of $15,000.00.

24. Choloe has been forced to retain counsel to bring this action and should be awarded his

reasonable attorneys fees and costs.

COUNT III

(Corporate Negligence- Against Defendant Sunrise Hospital)

25. Plaintiff restates and incorporates the allegations set forth in Paragraphs 1 through 24

herein by reference.

26. That Defendant Sunrise Hospital was negligent in its hiring, granting and retention of

privileges, and supervision of Frank Delee, M.D. and Ali Kia, M.D., two (2)

nonemployee doctors, that provided care to Choloe at Sunrise Hospital in July of 2016.

27. The care/treatment provided by both Dr. Delee and Dr. Kia was within the knowledge of

Sunrise Hospital at the time the care/treatment was provided. This knowledge is based on

Sunrise Hospital’s aid and assistance to those doctors for both hospital stays.

5
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28. That Defendant Sunrise Hospital was aware of Dr. Delee’s extensive history of failing to 

adhere to the standard of care. Prior to July of 2016, he had eight (8) instances of

malpractice reported to the Nevada Medical Board. The settlements for those malpractice

cases totals almost $3 million. Additionally, on May 13, 2016, two months before the

subject incident, Sunrise Hospital was sued because Dr. Delee breached the standard of

care when he delivered a baby at Sunrise Hospital while under the influence of alcohol

causing permanent damage to the baby. (See Complaint, filed on May 13, 2016, in the

Eighth Judicial District Court, in Sims v. Delee, Case No. A-16-736708-C.) His

intoxication while providing medical care was video-recorded where he made statements

confirming his intoxication. (See Complaint, filed on May 13, 2016, in the Eighth

Judicial District Court, in Sims v. Delee, Case No. A-16-736708-C, at ¶¶ 15-16.) Sunrise

Hospital settled that case on January 5, 2018. (See Motion for Good Faith Settlement and

Dismissal of Claims Against Sunrise Hospital, filed on August 22, 2018, in the Eighth

Judicial District Court, in Sims v. Delee, Case No. A-16-736708-C.) 

29. Based on Sunrise Hospital’s knowledge that Dr. Delee was providing medical treatment

on its premises while under the influence of alcohol, it should have immediately

suspended his privileges and/or provided additional supervision of Dr. Delee while caring

for patients on its premises.  

 30. That Sunrise Hospital, after having held itself out to be competent to render care for

patients, negligently failed to provide medical staff competent to diagnose and treat the

complications known to occur post-cesarean section to Plaintiff.

31. That as a direct and proximate result of all of the Defendant Sunrise Hospital’s

negligence, Choloe  has been damaged in an amount in excess of $15,000.00.

32. Choloe has been forced to retain counsel to bring this action and should be awarded his

reasonable attorneys fees and costs.

/ / / /

/ / / /

/ / / /
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WHEREFORE, Choloe prays for judgment against the Defendants, and each of them, as follows:

1. For special damages in a sum in excess of $15,000.00;

2. For compensatory damages in a sum in excess of $15,000.00;

3. For reasonable attorney’s fees and litigation costs incurred;

4. For such other and further relief as the Court deems just and proper.

DATED this               day of June, 2020.

LAW OFFICE OF DANIEL MARKS

                                                                
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 012659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff
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VERIFICATION

STATE OF NEVADA )
) ss:

COUNTY OF CLARK )

CHOLOE GREEN, being first duly sworn, deposes and says:

That I am the Plaintiff in the above-entitled matter; that I have read the above and foregoing

Complaint and know the contents thereof; that the same are true of my knowledge except for those

matters stated upon information and belief, and as to those matters, I believe them to be true.

________________________________________
CHOLOE GREEN

SUBSCRIBED AND SWORN to before me
this ___ day of June, 2020.

___ _______ ____________________
NOTARY PUBLIC in and for said
COUNTY and STATE

8
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4812-0798-6623.1

LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

S. BRENT VOGEL 
Nevada Bar No. 6858 
    E-Mail: Brent.Vogel@lewisbrisbois.com 
ERIN E. JORDAN 
Nevada Bar No. 10018 
    E-Mail: Erin.Jordan@lewisbrisbois.com 
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Third-Party Defendant Nevada 
Hospitalist Group, LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE, MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a foreign Limited-Liability Company, , 

Defendants. 

 CASE NO. A-17-757722-C 
Dept. No.: IX 

NOTICE OF ENTRY OF ORDER 
REGARDING THIRD-PARTY 

DEFENDANT NEVADA HOSPITALIST 
GROUP, LLP’S MOTION FOR 

JUDGMENT ON THE PLEADINGS AND 
THIRD-PARTY DEFENDANT ALI KIA, 

M.D.’S JOINDER THERETO

SUNRISE HOSPITAL AND MEDICAL 
CENTER, LLC, a Foreign Limited-Liability 
Company, 

Third Party Plaintiff, 

vs. 

ALI KIA, M.D., Individually and his 
employer, NEVADA HOSPITALIST 
GROUP, LLP; DOES 1-10; AND ROE 
CORPORATION 1-10; inclusive., 

Third Party Defendants. 

PLEASE TAKE NOTICE that the ORDER REGARDING THIRD-PARTY 

DEFENDANT NEVADA HOSPITALIST GROUP, LLP’S MOTION FOR JUDGMENT ON 

Case Number: A-17-757722-C

Electronically Filed
6/3/2020 4:38 PM
Steven D. Grierson
CLERK OF THE COURT
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

THE PLEADINGS AND THIRD-PARTY DEFENDANT ALI KIA, M.D.’S JOINDER 

THERETO was entered with the Court in the above-captioned matter on the 2nd day of June, 

2020, a copy of which is attached hereto. 

DATED this 3rd day of June, 2020

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/  Erin E. Jordan 
S. BRENT VOGEL 
Nevada Bar No. 6858 
ERIN E. JORDAN 
Nevada Bar No. 10018
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Tel. 702.893.3383 
Attorneys for Third-Party Defendant Nevada 
Hospitalist Group, LLP
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of June, 2020, a true and correct copy of NOTICE OF 

ENTRY OF ORDER REGARDING THIRD-PARTY DEFENDANT NEVADA 

HOSPITALIST GROUP, LLP’S MOTION FOR JUDGMENT ON THE PLEADINGS AND 

THIRD-PARTY DEFENDANT ALI KIA, M.D.’S JOINDER THERETO was served by 

electronically filing with the Clerk of the Court using the Electronic Service system and serving all 

parties with an email-address on record, who have agreed to receive Electronic Service in this 

action. 

Daniel Marks, Esq.  
Nicole M. Young, Esq.  
LAW OFFICE OF DANIEL MARKS 
610 S. 9th St. 
Las Vegas, NV 89101 
Tel: 702.386.0536 
Fax: 702.386.6812 
nyoung@danielmarks.net
Attorneys for Plaintiff 

Erik Stryker, Esq. 
WILSON ELSER MOSKOWITZ EDELMAN 
& DICKER LLP 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
Tel: 702.727.1400 
Fax: 702.727.1401 
eric.stryker@wilsonelser.com
Attorneys for Defendants Frank J. Delee, M.D. 
and Frank J. Delee, M.D., PC 

Michael E. Prangle, Esq. 
Sherman B. Mayor, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 
1160 N. Town Center Dr., Suite 200 
Las Vegas, NV 89144 
Tel: 702.889.6400 
Fax: 702.384.6025 
smayor@hpslaw.com
Attorneys for Defendant/Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 

Patricia E. Daehnke, Esq. 
Linda K. Rurangirwa, Esq. 
COLLINSON, DAEHNKE, INLOW, GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
Tel: 702.979.2132 
Fax: 702.979.2133 
patricia.daehnke@cdiglaw.com
linda.rurangirwa@cdiglaw.com
Attorneys for Third-Party Defendant Ali Kia, 
M.D.

By /s/ Johana Whitbeck 
An Employee of 
LEWIS BRISBOIS BISGAARD & SMITH LLP
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4840-8126-9948.1

LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

S. BRENT VOGEL 
Nevada Bar No. 006858 
    E-Mail: Brent.Vogel@lewisbrisbois.com 
ERIN E. JORDAN 
Nevada Bar No. 10018 
    E-Mail: Erin.Jordan@lewisbrisbois.com 
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
702.893.3383 
FAX: 702.893.3789 
Attorneys for Third-Party Defendant Nevada 
Hospitalist Group, LLP 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE, MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, LLC, 
a foreign Limited-Liability Company, , 

Defendants. 

 CASE NO. A-17-757722-C 
Dept. No.: IX 

ORDER REGARDING THIRD-PARTY 
DEFENDANT NEVADA HOSPITALIST 

GROUP, LLP’S MOTION FOR 
JUDGMENT ON THE PLEADINGS AND 
THIRD-PARTY DEFENDANT ALI KIA, 

M.D.’S JOINDER THERETO

SUNRISE HOSPITAL AND MEDICAL 
CENTER, LLC, a Foreign Limited-Liability 
Company, 

Third Party Plaintiff, 

vs. 

ALI KIA, M.D., Individually and his 
employer, NEVADA HOSPITALIST 
GROUP, LLP; DOES 1-10; AND ROE 
CORPORATION 1-10; inclusive., 

Third Party Defendants. 

The above-entitled matter having come before the Court for decision upon Third-Party 

Defendant Nevada Hospitalist Group, LLP’s Motion for Judgment on the Pleadings and Third-

Electronically Filed
     06/02/2020

Case Number: A-17-757722-C

ELECTRONICALLY SERVED
6/2/2020 4:29 PM
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

Party Defendant Ali Kia, M.D.’s Joinder there-to, and oral argument being held on April 29, 2020, 

Erin E. Jordan, Esq. appearing on behalf of Third-Party Defendant Nevada Hospitalist Group, 

LLP, Sherman Mayor, Esq. appearing on behalf of Third-Party Plaintiff Sunrise Hospital and 

Medical Center, LLC, Linda Rurangirwa, Esq. appearing on behalf of Third-Party Defendant Ali 

Kia, M.D., Eric Stryker, Esq. appearing on behalf of the DeLee Defendants and Nicole Young, 

Esq. appearing on behalf of the Plaintiff, this Court, having considered the pleadings and papers 

on file, and then taken the matter under advisement, and for other good cause appearing finds as 

follows:  

Similar to a motion to dismiss pursuant to NCRP 12(b)(5), when reviewing a judgment on 

the pleadings, the Court accepts the factual allegations in the complaint as true and draws all 

inferences in favor of the nonmoving party. Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 

228, 181 P.3d 670, 672 (2008) (setting forth the standard of review for an order dismissing a 

complaint under NRCP 12(b)(5)). Judgment on the pleadings (or a motion to dismiss pursuant to 

NRCP 12(c)) is proper when as determined from the pleadings, the material facts are not in 

dispute and the moving party is entitled to judgment as a matter of law. Bonicamp v.Vazquez, 120 

Nev. 377, 379, 91 P.3d 584, 585 (2004).  

When evaluating complaints that assert claims of medical negligence, a Plaintiff must 

comply with NRS 41A.071, which requires not only a complaint but also an accompanying 

affidavit setting forth the professional negligence allegations. The Supreme Court held "that courts 

should read the complaint and the plaintiff’s NRS 41A.071 expert affidavit together when 

determining whether the expert affidavit meets the requirements of NRS 41A.071.” Zohar v. 

Zbiegien, 130 Nev. 733, 739, 334 P.3d 402, 406 (2014) (citing Great Basin Water Network v. 

Taylor, 126 Nev. 187, 196, 234 P.3d 912, 918 (2010); Washoe Med. Ctr. v. Second Judicial Dist. 

Court, 122 Nev. 1298, 1304, 148 P.3d 790, 794 (2006)). The same decision went on to hold that 

the NRS 41A.071 affidavit requirement is a preliminary procedural rule subject to the notice-

pleading standard, and must be liberally construe[d] ... in a manner that is consistent with our 

NRCP 12 jurisprudence." Borger v. Eighth Judicial District Court, 120 Nev. 1021, 1028, 102 P.3d 

600, 605 (recognizing that "NRS 47A.07l governs the threshold requirements for initial pleadings 
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

in medical malpractice cases, not the ultimate trial of such matters") (emphasis added); see also 

Baxter v. Dignity Health, 131 Nev. 759, 763-64, 357 P.3d 927, 930 (2015) (holding that NRS 

41A.071 must be liberally construed). The affidavit must (1) support the allegations contained in 

the action; (2) be submitted by a medical expert who practices or has practiced in an area that is 

substantially similar to the type of practice engaged in at the time of the alleged professional 

negligence; (3) identify by name, or describe by conduct, each provider of health care who is 

alleged to be negligent; and (4) set forth factually a specific act or acts of alleged negligence 

separately as to each defendant in simple, concise and direct terms. A complaint that does not 

comply with NRS 41A.071 is void ab initio, it does not legally exist and thus it cannot be 

amended. Washoe Medical Center v. Second Judicial Dist. Court of State of Nevada ex rel. County 

of Washoe, 122 Nev. 1298, 148 P.3d 790 (2006). Dismissal applies even when only some of the 

claims violate the requirements of NRS 41A.071 affidavit requirement.  

Here, Third-Party Plaintiff Sunrise Hospital incorporated Plaintiff's affidavit in the filing of 

their Third-Party Complaint. Plaintiff’s complaint and affidavit do not identify Dr. Kia or Nevada 

Hospitalist Group ("NHG"). Nor does either document identify any John Doe, "unknown" or 

"unidentified" potential defendants that could arguably be Dr. Kia and/or NHG. Because neither 

Dr. Kia nor NHG are identified in the complaint or the affidavit there is no identified specific act 

or specific acts of alleged professional negligence by Dr. Kia and NHG. Instead, the complaint and 

affidavit only identifies Sunrise Hospital and Dr. DeLee when laying the facts and circumstances 

that form the cause of action involving the alleged professional negligence. Because the Plaintiff's 

affidavit fails to meet the third and fourth prongs of the NRS 41A.071 affidavit requirements 

regarding professional negligence claims against Defendants Dr. Kia and NHG, so does the Third-

Party Complaint, rendering it void ab initio. The Court recognizes that the opposition argues that 

this Third-Party Complaint is brought only for the purposes of contribution and indemnity. But the 

Court is unaware of any authority that would relieve a party of meeting the requirements set forth 

in NRS 41A.071 in circumstances where a Third-Party Plaintiff is only seeking indemnity and/or 

contribution.  

Finally, the Court declines to address Third-Party Plaintiff's argument that the granting of 
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

this motion renders the Court's prior ruling regarding the applicability of ostensible agency theory 

erroneous. Assuming arguendo that that is true, there is no motion, or requested relief, related to 

that issue pending before the Court. 

Consequently, and based upon the foregoing, IT IS HEREBY ORDERED, ADJUDGED 

AND DECREED that Third-Party Defendant Nevada Hospitalist Group, LLP’s Motion for 

Judgment on the Pleadings and Third-Party Defendant Ali Kia, M.D.’s Joinder there-to are 

GRANTED. 

Dated this _____ day of May, 2020. 

DISTRICT COURT JUDGE 

Submitted by: 

LEWIS BRISBOIS BISGAARD & SMITH LLP

/s/  Erin E. Jordan 
S. BRENT VOGEL 
Nevada Bar No. 6858
ERIN E. JORDAN 
Nevada Bar No. 10018
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Brent.Vogel@lewisbrisbois.com
Erin.Jordan@lewisbrisbois.com
Attorneys for Third-Party Defendant Nevada 
Hospitalist Group, LLP

Approved as to Form: 

LAW OFFICE OF DANIEL MARKS 

/s/ Nicole M. Young 

 HALL PRANGLE & SCHOONVELD, LLC 

/s/  Sherman B. Mayor 
Daniel Marks, Esq.  
Nicole M. Young, Esq.  
610 S. 9th St. 
Las Vegas, NV 89101 
nyoung@danielmarks.net
Attorneys for Plaintiff

 Michael E. Prangle, Esq. 
Sherman B. Mayor, Esq. 
1160 N. Town Center Dr., Suite 200 
Las Vegas, NV 89144 
smayor@hpslaw.com
tdobbs@hpslaw.com
Attorneys for Defendant/Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC

MK
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LEWIS
BRISBOIS
BISGAARD
& SMITH LLP
ATTORNEYS AT LAW

Green v. Delee, et al.  
Case No. A-17-757722-C 

Order Regarding Third-Party Defendant  
Nevada Hospitalist Group, LLP’s  

Motion For Judgment On The Pleadings  
And Third-Party Defendant  

Ali Kia, M.D.’S Joinder Thereto

WILSON ELSER MOSKOWITZ EDELMAN 
& DICKER LLP 

  Approved, did not specifically grant 
permission for e-signature

 COLLINSON, DAEHNKE, INLOW, 
GRECO  

/s/  Linda K. Rurangirwa 
Erik Stryker, Esq. 
6689 Las Vegas Blvd., Suite 200 
Las Vegas, NV 89119 
eric.stryker@wilsonelser.com
Attorneys for Defendants Frank J. Delee, M.D. 
and Frank J. Delee, M.D., PC

 Patricia E. Daehnke, Esq. 
Linda K. Rurangirwa, Esq. 
COLLINSON, DAEHNKE, INLOW, 
GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
patricia.daehnke@cdiglaw.com
linda.rurangirwa@cdiglaw.com
Attorneys for Third-Party Defendant Ali Kia, 
M.D.
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Whitbeck, Johana

From: Linda K. Rurangirwa <Linda.Rurangirwa@cdiglaw.com>

Sent: Tuesday, May 26, 2020 4:35 PM

To: Jordan, Erin; Nicole Young; Kelli N. Wightman; Stryker, Eric K.; Sherman Mayor; Grijalva, 

Trisha E.; Patricia Daehnke; Laura Lucero; Lord, Nicole N.

Cc: Vogel, Brent; Whitbeck, Johana

Subject: [EXT] RE: Green v. Sunrise and DeLee; Sunrise v. Kia and NHG; proposed Order

You may use my electronic signature.  Thanks. 

Linda K. Rurangirwa 
Collinson, Daehnke, Inlow & Greco 

From: Jordan, Erin <Erin.Jordan@lewisbrisbois.com>  
Sent: Tuesday, May 26, 2020 3:51 PM 
To: Nicole Young <NYoung@danielmarks.net>; Kelli N. Wightman <kwightman@HPSLAW.COM>; Stryker, Eric K. 
<Eric.Stryker@wilsonelser.com>; Sherman Mayor <smayor@HPSLAW.COM>; Grijalva, Trisha E. 
<Trisha.Grijalva@wilsonelser.com>; Linda K. Rurangirwa <Linda.Rurangirwa@cdiglaw.com>; Patricia Daehnke 
<Patricia.Daehnke@cdiglaw.com>; Laura Lucero <Laura.Lucero@cdiglaw.com>; Lord, Nicole N. 
<Nicole.Lord@wilsonelser.com> 
Cc: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Whitbeck, Johana <Johana.Whitbeck@lewisbrisbois.com> 
Subject: RE: Green v. Sunrise and DeLee; Sunrise v. Kia and NHG; proposed Order 

Great, thanks!  I think we’ve heard from everyone, but can Linda and Eric please confirm that we may use their e-
signature on this chain?  I’d appreciate it. 

Thanks, 
Erin 

From: Nicole Young <NYoung@danielmarks.net>  
Sent: Tuesday, May 26, 2020 11:07 AM 
To: Kelli N. Wightman <kwightman@HPSLAW.COM>; Jordan, Erin <Erin.Jordan@lewisbrisbois.com>; Stryker, Eric K. 
<Eric.Stryker@wilsonelser.com>; Sherman Mayor <smayor@HPSLAW.COM>; Grijalva, Trisha E. 
<Trisha.Grijalva@wilsonelser.com>; 'linda.rurangirwa@cdiglaw.com' <linda.rurangirwa@cdiglaw.com>; 
Patricia.Daehnke@cdiglaw.com; Laura Lucero (Laura.Lucero@cdiglaw.com) <Laura.Lucero@cdiglaw.com>; Lord, Nicole 
N. <Nicole.Lord@wilsonelser.com> 
Cc: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Whitbeck, Johana <Johana.Whitbeck@lewisbrisbois.com> 
Subject: [EXT] RE: Green v. Sunrise and DeLee; Sunrise v. Kia and NHG; proposed Order 

Hi Erin:

I approve the proposed order as to form. You may use my e-signature.

Nicole M. Young, Esq.
Associate Attorney
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[External Email] CAUTION!.

All, 
Here is the version with Linda’s requested addition to the title.  Please let us know if we may use your e-signature when 
we submit the Order to the Court. 

Thanks, 
Erin 

From: Stryker, Eric K. <Eric.Stryker@wilsonelser.com>  
Sent: Tuesday, May 19, 2020 4:40 PM 
To: Jordan, Erin <Erin.Jordan@lewisbrisbois.com>; Nicole Young <NYoung@danielmarks.net>; smayor@HPSLAW.COM; 
Kelli N. Wightman <kwightman@HPSLAW.COM>; Grijalva, Trisha E. <Trisha.Grijalva@wilsonelser.com>; 
'linda.rurangirwa@cdiglaw.com' <linda.rurangirwa@cdiglaw.com>; Patricia.Daehnke@cdiglaw.com; Laura Lucero 
(Laura.Lucero@cdiglaw.com) <Laura.Lucero@cdiglaw.com>; Lord, Nicole N. <Nicole.Lord@wilsonelser.com> 
Cc: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Whitbeck, Johana <Johana.Whitbeck@lewisbrisbois.com> 
Subject: [EXT] RE: Green v. Sunrise and DeLee; Sunrise v. Kia and NHG; proposed Order 

No changes from me – thanks for sending.

Eric K. Stryker 
Attorney at Law 
Wilson Elser Moskowitz Edelman & Dicker LLP 
Attorney at Law
Wilson Elser Moskowitz Edelman & Dicker LLP
6689 Las Vegas Blvd. South, Suite 200
Las Vegas, NV 89119
702.727.1242 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
eric.stryker@wilsonelser.com

PLEASE NOTE OUR NEW ADDRESS

From: Jordan, Erin [mailto:Erin.Jordan@lewisbrisbois.com]  
Sent: Tuesday, May 19, 2020 4:29 PM 
To: Nicole Young <NYoung@danielmarks.net>; smayor@HPSLAW.COM; Kelli N. Wightman 
<kwightman@HPSLAW.COM>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com>; Grijalva, Trisha E. 
<Trisha.Grijalva@wilsonelser.com>; 'linda.rurangirwa@cdiglaw.com' <linda.rurangirwa@cdiglaw.com>; 
Patricia.Daehnke@cdiglaw.com; Laura Lucero (Laura.Lucero@cdiglaw.com) <Laura.Lucero@cdiglaw.com> 
Cc: Vogel, Brent <Brent.Vogel@lewisbrisbois.com>; Whitbeck, Johana <Johana.Whitbeck@lewisbrisbois.com> 
Subject: Green v. Sunrise and DeLee; Sunrise v. Kia and NHG; proposed Order 

[EXTERNAL EMAIL]

All,  
Attached please find a draft Order regarding the Motion for Judgment on the Pleadings for your review.  Please let me 
know if you have any requested changes or if we may use your e-signature to approve as to form. 
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Thanks, 
Erin 

Erin E. Jordan
Partner 
Erin.Jordan@lewisbrisbois.com

T: 702.693.4354  F: 702.893.3789  

6385 South Rainbow Blvd., Suite 600, Las Vegas, NV 89118  |  LewisBrisbois.com

Representing clients from coast to coast. View our locations nationwide.

This e-mail may contain or attach privileged, confidential or protected information intended only for the use of the intended recipient. If you are not the 
intended recipient, any review or use of it is strictly prohibited. If you have received this e-mail in error, you are required to notify the sender, then 
delete this email and any attachment from your computer and any of your electronic devices where the message is stored.

CONFIDENTIALITY NOTICE: This electronic message is intended to be  
viewed only by the individual or entity to whom it is addressed.  
It may contain information that is privileged, confidential and  
exempt from disclosure under applicable law. Any dissemination,  
distribution or copying of this communication is strictly prohibited  
without our prior permission. If the reader of this message is not 
the intended recipient, or the employee or agent responsible for  
delivering the message to the intended recipient, or if you have  
received this communication in error, please notify us immediately by  
return e-mail and delete the original message and any copies of it  
from your computer system.  

For further information about Wilson, Elser, Moskowitz, Edelman &  
Dicker LLP, please see our website at www.wilsonelser.com or refer to 
any of our offices.  
Thank you.
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RIS 
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No.: 14845 
HALL PRANGLE & SCHOONVELD, LLC 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
(702) 889-6400 – Office 
(702) 384-6025 – Facsimile 
efile@hpslaw.com
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

                             Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company, 

                               Defendants. 

CASE NO.:  A-17-757722-C 
DEPT NO.:  IX 

DEFENDANT SUNRISE HOSPITAL’S 
REPLY IN SUPPORT OF ITS 
RENEWED MOTION FOR PARTIAL 
SUMMARY JUDGMENT TO DISMISS 
ANY CLAIM OF “OSTENSBLE 
AGENCY” FOR ALI KIA, M.D. AND 
OPPOSITION TO PLAINTIFF’S 
COUNTERMOTION TO STRIKE 
SUNRISE’S RENEWED MOTION, FOR 
ATTORNEY’S FEES, AND SANCTIONS 

Hearing Date:  July 7, 2020 
Hearing Time:  9:00 a.m.  

COMES NOW, Defendant, SUNRISE HOSPITAL AND MEDICAL CENTER, LLC 

(“Sunrise Hospital” or “Defendant”) by and through its counsel of record, HALL PRANGLE & 

SCHOONVELD, LLC and hereby files its Reply in Support of its “Renewed” Motion for Partial 

Summary Judgment to seek dismissal of any potential claim that Ali Kia, M.D. is an ostensible 

Case Number: A-17-757722-C

Electronically Filed
6/15/2020 12:06 PM
Steven D. Grierson
CLERK OF THE COURT

APP2-0365
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agent of the Hospital and Opposition to Plaintiff’s Countermotion to Strike Sunrise’s Renewed 

Motion, For Attorney’s Fees, and Sanctions.  

This Reply and Opposition is made and based upon the papers and pleadings on file 

herein, the points and authorities attached hereto and such argument of counsel, which may be 

adduced at the time of hearing such Motion.  

DATED this 15th day of June, 2020. 

HALL PRANGLE & SCHOONVELD, LLC  

    By: /s/: Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ.  
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 

REPLY POINTS AND AUTHORITIES 
I. 

STATEMENT OF FACTS 

A. Brief Case History  

The Plaintiff, Choloe Green, underwent a c-section at Sunrise Hospital on 07/09/2016. 

Ms. Green’s delivering OBGYN, Frank J. DeLee, M.D. discharged her from the hospital on 

07/10/2016. Because of complaints of pain and nausea, Ms. Green was readmitted to Sunrise 

Hospital on 07/14/2016. Dr. Ali Kia, M.D., a private practitioner, was Ms. Green’s admitting and 

attending physician. Dr. Kia discharged Ms. Green from Sunrise Hospital on 07/16/2016. The 

Plaintiff, Choloe Green, contends that each of her hospital discharges were premature and 

APP2-0366
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resulted in the injuries and damages that she claims in this case. The discharge orders issued by 

Dr. DeLee and Dr. Kia are attached hereto as Defendant’s “Exhibit A.”

On 06/30/2017, the Plaintiff, Choloe Green, filed her medical malpractice Complaint 

against Frank J. DeLee, M.D. (and his corporation) and Sunrise Hospital. Plaintiff attached an 

expert affidavit to her Complaint of Lisa Karamardian, M.D. There was no mention by name of 

Dr. Kia in Plaintiff’s Complaint, expert affidavit, or caption of the case. Plaintiff did not plead 

any “does,” “roes,” “John Does,” “unknown,” or “unidentified” defendants. No act or provision 

of medical care was linked to Dr. Kia’s name in either Plaintiff’s Complaint or attached expert 

affidavit. Plaintiff did not allege or plead any claim for agency or ostensible agency. Plaintiffs 

did not assert that any healthcare provider was an agent of Sunrise Hospital.   

On 08/09/2017, Plaintiff, Choloe Green, served her List of Witnesses and Production of 

Documents Pursuant to NRCP 16.1. Included in that production were the medical records from 

Sunrise Hospital, which contained and included Dr. Kia’s Discharge Order of 07/16/2016. 

(Batestamped CG653).  

On 12/04/2017, Defendant Sunrise Hospital provided answers to Plaintiff’s 2nd Set of 

Interrogatories to the Hospital. The 1st Interrogatory sent by Plaintiff to Sunrise Hospital was 

“who made the decision to discharge Plaintiff from Sunrise Hospital, July 16, 2016.” In 

response, Sunrise Hospital advised Plaintiff that Ali Kia, M.D. issued the discharge order. 

Sunrise Hospital, further, provided Plaintiffs with the bates number “SH000652-653” identifying 

precisely where Dr. Kia’s Order could be located.  

Subsequently on 04/18/2018, Plaintiff sent another set of Interrogatories to Sunrise 

Hospital. Question Number 1 of that 3rd Set inquired as to whether Ali Kia, M.D. “…the doctor 

who discharged Plaintiff from Sunrise Hospital on July 16, 2016….” was an employee and/or 

independent contractor of the hospital. Sunrise Hospital answered that Dr. Kia “…is not an 

employee or agent of Sunrise Hospital…” Plaintiff was further advised that Dr. Kia was an 

independent contractor who merely had staff privileges at the hospital.  

In subsequent discovery, Plaintiffs asked Sunrise Hospital to produce a copy of the 

contract between Ali Kia, M.D. and Sunrise Hospital. Plaintiff was advised that there was no 
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such contract. Then, Plaintiff, Choloe Green, took the deposition of Dr. Kia on 11/14/2018. In 

that deposition, Dr. Kia explained that he was a private physician and was not now or ever 

employed by Sunrise Hospital. Dr. Kia was on a call schedule for an independent hospitalist 

group (NHG). When it was determined that the Plaintiff did not have a primary care physician, 

contact was made with Plaintiff’s insurer Amerigroup – Medicaid. That group indicated that they 

utilized an independent hospitalist group to admit their patients. Such is how Nevada Hospitalist 

Group was contacted and Dr. Kia selected through that independent hospitalist group’s call 

schedule to treat Choloe Green. Sunrise Hospital did not select Dr. Kia to treat Choloe Green.  

On 01/15/2019, Defendant Sunrise Hospital filed a Motion for Partial Summary 

Judgment. The sole purpose of the motion was to dismiss any claim that Drs. DeLee and Kia 

were either agents or ostensible agents of the hospital. The Court found that neither physician 

was employed by the Hospital and that Dr. DeLee was not an ostensible agent of the Hospital. 

The Court denied the Motion to dismiss the claim of ostensible agency as to Dr. Kia.  

It is important to note the arguments that were made by Plaintiffs’ counsel to obtain the 

denial of the Motion seeking dismissal of ostensible agency claim as to Dr. Kia. First, Plaintiff’s 

counsel argued that the Motion should be denied because it sounded more in declaratory relief 

than summary judgment. Plaintiff’s counsel actually argued that the Summary Judgment Motion 

should be denied because Plaintiff had not pled Ostensible Agency as to Dr. Kia and therefore a 

Motion to dismiss ostensible agency could not be granted because the claim did not exist. 

(Please see “Exhibit B” which are the Court’s Minutes --District Court Judge Douglas E. Smith -

- Hearing Date March 12, 2019). Plaintiff, then, should be precluded here, in the instant motion, 

from arguing that the denial of the Summary Judgment Motion was a ruling on the merits of the 

issue. It was not.  

To the extent Plaintiff also argued as to the merits of the Summary Judgment Motion, 

Plaintiff did so by misstating the record. That is, even if somehow, Plaintiff was found to have 

pled an ostensible agency claim (or even mention Dr. Kia), such a claim must satisfy the 2 key 

elements needed for ostensible agency. The most important element required by the Nevada 

Supreme Court is that Plaintiff prove that the hospital “selected” Dr. Kia to treat Choloe Green. 
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Plaintiff argued then to Judge Smith and argues now to this Court (Judge Silva) that the Hospital 

“selected” Dr. Kia pursuant to “contract” between the Hospital and Dr. Kia or “contract” 

between the Hospital and NHG.1

Although Sunrise Hospital believed Judge Smith’s ruling to be erroneous, the Hospital 

had to abide by the ruling. In reaction to the ruling, Sunrise Hospital requested leave of Judge 

Smith to file a Third-Party Complaint for Indemnity and/or Contribution to provide the Hospital 

protection from any liability it might encounter because of Dr. Kia’s negligence. The Motion for 

Leave was granted by Judge Smith on 06/14/2019.  

The Third-Party Defendants, Dr. Kia and NHG, eventually filed a Motion for Judgment 

on the Pleadings contending that there was no claim and no basis for a claim of ostensible 

agency against Dr. Kia. The evidence that Sunrise Hospital had utilized to support the Third-

Party Complaint was necessarily Plaintiff’s underlying Complaint and Expert Affidavit.  

Sunrise Hospital reasons that the basis for Judge Smith’s denial of the ostensible agency 

motion had to be found somewhere in the underlying documents since that is what the Court had 

before it when the Court issued its decision. This Court, however, subsequently, when deciding 

upon Dr. Kia and NHG’s Motion for Judgment on the Pleadings specifically found that 

Plaintiff’s underlying Complaint and Expert Report failed to identify Dr. Kia or name him as a 

Defendant in the case. The underlying documents also failed to identify any John Doe, 

“unknown,” or “unidentified” potential defendants that could arguably be Dr. Kia and/or NHG. 

This Court (District Court Judge Silva) also found that Plaintiff failed to link any specific act or 

acts of alleged professional negligence to Dr. Kia or NHG. Moreover, there is no allegation of 

any kind of agency pled in Plaintiffs’ underlying Complaint.   

Sunrise Hospital, during the course of the hearing on Dr. Kia and NHG’s Motion for 

Judgment on the Pleadings argued to the Court that if that Motion were granted, it would render 

1 Attached as “Exhibit C” is a Declaration of Florian Barbu, who is the Director of Contracts, 
Ethics, and Compliance of Sunrise Hospital. The Declaration demonstrates that there is not now 
nor was there a contract between Sunrise Hospital and Dr. Kia and/or NHG. The entire basis for 
Plaintiffs’ contention that the Hospital “selected” Dr. Kia to treat Plaintiff, is that it did so 
pursuant to contract. Plaintiff should produce the contract. This is a Summary Judgment Motion.
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the earlier decision by Judge Smith erroneous as the 2 decisions, in Sunrise Hospital’s view, 

would be inconsistent.  

This Court, in its opinion and order granting Dr. Kia and NHG’s Motion for Judgment on 

the Pleadings stated in pertinent part as follows: 

“… Finally, the Court declines to address Third-Party Plaintiff’s argument that the 
granting of this Motion renders the Court’s prior ruling regarding the applicability 
of ostensible agency theory erroneous. Assuming arguendo that is true, there is no 
motion, or requested relief, related to that issue pending before the Court…” 
(Excerpt from Minute Order of May 18, 2020 of District Court Judge Cristina 
Silva).  

This Court’s ruling dismissing Sunrise Hospital’s Third-Party Complaint for indemnity 

and contribution was issued long after the time had expired to seek a rehearing of the earlier 

Motion for Partial Summary Judgment before Judge Smith. Hence, Sunrise Hospital has filed 

this “renewed” Motion for Partial Summary Judgment to place this matter at issue before this 

Court with the recent ruling on its Third-Party Complaint in-hand.  

II. 
LEGAL ARGUMENT 

A. “Renewed” Motion for Summary Judgment / Motion to Strike 

In summary, Plaintiff seeks to strike this Defendant’s “Renewed” Summary Judgment 

Motion, contending the matter has already been resolved by the Court. The “Renewed” 

Summary Judgment filed by Sunrise Hospital was entitled with the word “Renewed” to assure 

that the Court was aware of the earlier Motion and ruling.  

Judge Smith heard the initial Motion for Summary Judgment on 03/12/2019. He then 

deferred ruling and subsequently issued his ruling by email to the parties. By 06/14/2019, shortly 

after Judge Smith issued his decision, the Court granted Sunrise Hospital’s Motion for Leave to 

bring a Third-Party Complaint against Dr. Kia and NHG. Sunrise Hospital was in a somewhat 

unique position, in that it was being called upon to defend a claim that was not pled or even 

described, but in order to protect itself, filed a Third-Party quasi-contractual action for indemnity 
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and contribution in the event the non-existent claim generated liability exposure for the Hospital. 

When this Court dismissed Sunrise Hospital’s Third-Party Complaint, Sunrise Hospital has then 

been placed in the position of defending a claim that does not exist, has not been pled, 

concerning a physician who has not been identified or linked to any specific act or actions in the 

Plaintiff’s Complaint documents. The Hospital now would be placed in the position of being 

unable to seek redress against the unidentified physician and his employer. Sunrise Hospital has 

been placed in this position by Plaintiff’s pleading failures.  

At the time Sunrise Hospital obtained leave of court to file the Third-Party Complaint 

(which was granted), the time for rehearing the initial Summary Judgment Motion per Rule 2.24 

had expired. When this Court then dismissed the Third-Party Complaint, Sunrise Hospital filed a 

Motion to “Renew” the Summary Judgment Motion since a rehearing of the original motion 

could not be done and circumstances had changed. This Court indicated that it could not address 

this issue without a pending motion. Since Sunrise Hospital wanted the issue addressed, it filed 

the Renewed Motion.  

In Masonry and Tile Contractors Ass’n of So. Nev. v. Jolley Urga and Wirth, 113 Nev. 

737, 941 P.2d 486 (Nev. 1997), the Nevada Supreme Court stated that a District Court may 

reconsider a previously decided issue if substantially different evidence is subsequently 

introduced or the decision is clearly erroneous. In the Masonry case, the Supreme Court 

concluded that Judge Breen properly reconsidered (and reversed) an earlier summary judgment 

decision by Judge Handelsman and granted a “renewed” summary judgment motion in the same 

case on the same issue. Id.

For these reasons, respectfully, Plaintiff’s Countermotion to Strike Sunrise Hospital’s 

“Renewed” Motion for Summary Judgment and for Sanctions should be denied. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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B. There is No Basis to Claim that Ali Kia, M.D. is the Ostensible Agent 
of Sunrise Hospital.  

1. Nevada is a “Notice” Pleading State Requiring that a Claim/Facts be Pled in 
the Complaint 

NRCP Rule 8(a)(2) (General Rules of Pleading) requires a short and plain statement of a 

claim showing that the pleader is entitled to relief. In the event the Plaintiff wanted to assert a 

claim for “agency” or “ostensible agency” or even vicarious viability, Plaintiff must have pled 

such claim in her Complaint to comply with NRCP 8(a)(2). In Nevada, even assuming that a 

Plaintiff failed to identify a claim for relief, since Nevada is a “notice” pleading jurisdiction, 

Plaintiff must, at an absolute minimum, provide a statement of facts which would support an 

untitled claim. See Hay v. Hay, 678 P.2d 672 (Nev. 1984); see also Liston v. Las Vegas Metro. 

Police Dep’t, 111 Nev. 1575, 1578 908 P.2d 720, 723 (1995); see also Lopez v. One Reverse 

Mortg., LLC, No. 77084-COA, 2020 WL 2843232, at *3 (Nev. App. May 29, 2020).  

In this case, Plaintiff failed to set forth or plead a claim for agency, ostensible agency, or 

vicarious liability with regard to Sunrise Hospital. Moreover, Plaintiffs’ underlying Complaint 

and expert affidavit do not identify Dr. Kia or Nevada Hospitalist Group. Neither document 

identifies any John Doe, “unknown,” or “unidentified” potential defendants that could arguably 

be Dr. Kia and/or NHG. Because neither Dr. Kia or NHG are identified in the Complaint or 

expert affidavit, there is no identified specific act or specific acts of alleged professional 

negligence for Dr. Kia or NHG. (See Minute Order of May 18, 2020 of District Court Judge 

Cristina Silva).  

As such, the Plaintiff is precluded from obtaining relief for failure to plead or even 

factually describe an ostensible agency claim in the underlying Complaint.  

2. Plaintiff is Barred by the Professional Negligence Statute of Limitations from 
Pursuing an Ostensible Agency Claim.  

NRS 41A.097 (Limitations of Actions) provides a statute of limitations for professional 

negligence actions against a provider of healthcare. This is a professional negligence action for 

medical malpractice against Sunrise Hospital, which is a statutory provider of healthcare. Such 
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actions that occur after October 1, 2002, may not be commenced more than “…1 year after the 

Plaintiff discovers or through the use of reasonable diligence should have discovered the 

injury…” See NRS 41A.097.  

The Nevada Supreme Court has stated that the 1-year statute of limitation commences to 

run at least as of the date that the Plaintiff obtained the medical records pertinent to his/her claim. 

See Dignity Health v. Eighth Judicial Dist. Court of State, ex rel. Cty. of Clark, 130 Nev. 1171 

(2014)(unpublished disposition).  

“…Having considered the parties’ briefs and appendices, we conclude that 
Baxter’s one-year statute of limitations began to run against petitioners when he 
received the medical records from St. Rose….” Id. (an unpublished disposition 
citing to Winn v. Sunrise Hosp. & Med. Ctr., 128 Nev. 277 P.3d 458, 462 (Nev. 
2012), which is published). 

In this case, Plaintiff’s alleged injuries occurred on or about 07/10/2016 and 07/16/2016. 

Plaintiff retained counsel, who filed an action for medical malpractice against Sunrise Hospital 

on 06/30/2017. Counsel for Plaintiff then obtained the medical records from Sunrise Hospital 

and disclosed a set of those records to all parties as part of Plaintiff’s NRCP 16.1 Disclosure on 

08/09/2017. Contained within those records disclosed by Plaintiff was the order discharging 

Choloe Green from Sunrise Hospital issued by Ali Kia, M.D. See “Exhibit A.” As such, the 

statute of limitations to bring claims and causes of actions expired no later than 08/10/2018.  

In this case, in addition to not bringing or even describing, factually, a claim for 

ostensible agency, Plaintiff did not plead “Doe” or “Roe” defendants and did not plead any 

“known” or “unknown” parties in the Complaint. In Sunrise MountainView Hospital v. Eighth 

Judicial Dist. Court of State, 128 Nev. 938 (Nev. 2012) (unpublished opinion which cites to 

published Nevada Supreme Court decisions), the Nevada Supreme Court stated that a court can 

dismiss a Complaint for failure to state a claim upon which relief can be granted if the action is 

barred by the statute of limitations. Here, Plaintiff has failed to state a claim for ostensible 

agency and such claim is now time-barred.  

/ / /
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C. Even Assuming arguendo that Plaintiff had Timely Pled a Claim for 
Ostensible Agency, Summary Judgment Would Still be Warranted 
Since Sunrise Hospital Did Not “Select” Dr. Kia 

The general rule of vicarious liability is that an employer is liable for the negligence of its 

employee, but not the negligence of an independent contractor. See Oehler v. Humana Inc., 105 

Nev. 348, 775 P.2d 1271 (Nev. 1989); see also Schlotfeldt v. Charter Hosp. of Las Vegas, 112 

Nev. 42, 910 P.2d 271 (Nev. 1996); and see McCrosky v. Carson Tahoe Reg’l Med. Center, 133 

Nev. 930, 408 P.3d 149 (Nev. 2017). 

However, an exception to the general rule exists if the hospital “selects” the doctor and
it is reasonable for the patient to assume that the doctor is an agent of the hospital. See

Schlotfeldt v. Charter Hosp. of Las Vegas, 112 Nev. 42, 910 P.2d 271 (Nev. 1996); see also 

McCrosky v. Carson Tahoe Reg’l Med. Center, 133 Nev. 930, 408 P.3d 149 (Nev. 2017); see 

also Renown Health Inc. v. Vanderford, 126 Nev. 221, 235 P.3d 614 (Nev. 2010). In such a 

scenario (where the hospital “selects” the doctor), the hospital can be vicariously liable for the 

doctor’s actions under the doctrine of ostensible agency. Schlotfeldt, supra.  

The seminal case for ostensible agency regarding hospitals and physicians is Schlotfeldt 

v. Charter Hosp. of Las Vegas, 112 Nev. 42, 910 P.2d 271 (Nev. 1996). Schlotfeldt is the first 

Nevada case to state that one of the necessary elements to establish that ostensible agency is 

applicable, is the element requiring that the hospital “select’ the doctor. Id. at 275-276. That 

required element has been repeated in subsequent decisions in Renown and McCrosky. In 

adopting the doctrine of ostensible agency in Schlotfeldt, the Nevada Supreme Court explained 

that to find that such agency exists “…requires an affirmative finding on all the elements of 

agency…”. (Note 3, Schlotfeldt opinion)(emphasis added).  

While there are a number of elements that must be satisfied, if a Plaintiff cannot 

demonstrate that a doctor was “selected” by the hospital, ostensible agency cannot be found as a 

matter of law. Moreover, in Schlotfeldt, the Nevada Supreme Court went further and stated that 

while existence of an agency relationship is generally a question of fact, a “…question of law 

exists as to whether sufficient competent evidence is present to require that the agency question 
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be forwarded to a jury…” Id. at 274. In this case, the physician in question is Ali Kia, M.D. Dr. 

Kia has testified in deposition and answered interrogatories (as a Third-Party Defendant) that 

Sunrise Hospital did not select him to treat Choloe Green.  

In this case, Dr. Kia’s deposition was taken on November 14, 2018. On page 68 of his 

deposition, Dr. Kia explained that when the Plaintiff, Choloe Green, came to Sunrise Hospital, 

she provided information that she was insured with Health Plan of Nevada. A call was made to 

Health Plan of Nevada. That insurer indicated that their medical provider for patient admission 

was Nevada Hospitalist Group. Contact was then made with Nevada Hospitalist Group. Dr. Kia 

was next in line on the Group’s call schedule and because of that call schedule, he was assigned 

to treat Choloe Green.  

On page 49 of his deposition, Dr. Kia testified in pertinent part as follows: 

“…Q. And in terms of how it was that you were at Sunrise Hospital on July 14th, 
the day that this patient was assigned to you, was that done pursuant to a call 
schedule?  

A. Yes, correct. 

Q. And who prepared that call schedule? 

A. It would have been Nevada Hospitalist Group.  

Q. And so— 

A. They have a team that they set up the call schedule for the HPN or – 

Q. So Nevada Hospitalist Group per that schedule is the one who selected you to 
be at Sunrise on July 14th?  

A. Yes. 

Q. Would you agree with me that Sunrise Hospital did not in any way select you 
to be the on-call physician for July 14th?  

A. I wasn't aware, no.”  (Excerpt from the Deposition of Ali Kia, M.D. at 49:7-
23).  

/ / / 
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So there could be no possible misunderstanding, Sunrise Hospital then sent Dr. Kia 

formal Requests for Admission on this same subject. In Request for Admission No. 2, Dr. Kia 

admitted that he is not now, nor has he ever been an employee of Sunrise Hospital. See Dr. Kia’s 

Response to Defendant’s First Set of Requests for Admission, attached previously to 

Defendant’s underlying “Renewed” Motion for Summary Judgment as “Exhibit A.” In Request 

for Admission No. 6, Dr. Kia provided the following admission:  

“REQUEST NO. 6: 
Admit that Sunrise Hospital and Medical Center, LLC did not select Ali 

Kia, M.D. to treat Choloe Green during her July 14, 2016 – July 16, 2016 hospital 
admission. 

RESPONSE TO REQUEST NO. 6: 
Admit.” (See Dr. Kia’s January 28, 2020 Responses to Sunrise Hospital’s 

First Set of Requests for Admission, previously attached to Defendant’s 
underlying Motion as “Exhibit A”). 

Further, in response to Request for Admission No. 5, Dr. Kia admitted that Nevada 

Hospitalist Group, LLP’s call schedule resulted in him becoming Choloe Green’s treating 

physician. See Dr. Kia’s January 28, 2020 Responses to Sunrise Hospital’s First Set of Requests 

for Admission, previously attached to Defendant’s underlying Motion as “Exhibit A.” 

In Schlotfeldt, the Nevada Supreme Court stated that determining whether an issue of fact 

exists that requires the issue of ostensible agency to be decided by a jury is “similar” to 

determining whether a “genuine” issue of fact is present to preclude summary judgment. Id. at 

274. So even presuming arguendo that the Court gets to the stage of even determining that the 

elements of ostensible agency are satisfied, Plaintiff must present a “genuine” issue of material 

fact to avoid summary judgment. The word “genuine” would mean real.  

Here, in opposing the sworn testimony of Dr. Kia as to how he was selected to treat his 

own patient, Plaintiff merely asserts in her Opposition that “Sunrise chose Dr. Kia based” on a 

contract between the Hospital and Dr. Kia and/or NHG. (Page 7:4 of Plaintiff’s Opposition). 

Plaintiff then argues that a “jury” must determine if a contractual relationship existed.  

/ / / 
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Merely, “alleging” that a contract exists does not make that a “genuine” fact sufficient to 

oppose summary judgment on an ostensible agency issue. The word “genuine” has meaning. 

Plaintiff has provided no evidence, whatsoever, of such a contract. Sunrise Hospital has attached 

as “Exhibit C” to this Reply brief, a Declaration from the Director of Contracts, Ethics, and 

Compliance at Sunrise Hospital stating there is no such contract. There is no contract between 

NHG and Sunrise Hospital. There is no contract between Dr. Kia and Sunrise Hospital. There is 

no “genuine” fact opposing Sunrise Hospital’s Summary Judgment Motion. Merely alleging an 

argument is not the same as presenting “a genuine issue of fact” requiring a matter to be decided 

by a jury. See NRCP 56 and Schlotfeldt, supra. Absent a “genuine” fact, the issue is one of law. 

See Schlotfeldt.  

III. 
CONCLUSION 

Plaintiff has not pled a claim for ostensible agency. Plaintiff is too late to amend her 

Complaint to plead such a claim after the expiration of the statute of limitations. Even if Plaintiff 

were permitted to amend her Complaint, she cannot satisfy the necessary elements of proof that 

Sunrise Hospital “selected” Dr. Kia to treat Choloe Green. It did not. As such, summary 

judgment is, respectfully, warranted and should be granted dismissing any claim that Dr. Kia is 

an ostensible agent of Sunrise Hospital.  

DATED this 15th day of June, 2020. 

HALL PRANGLE & SCHOONVELD, LLC  

    By: /s/ Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ.  
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 

APP2-0377



Page 14 of 14 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
A

L
L

 P
R

A
N

G
L

E
 &

SC
H

O
O

N
V

E
L

D
,L

L
C

11
40

N
O

R
T

H
 T

O
W

N
 C

E
N

T
E

R
 D

R
IV

E
SU

IT
E

 3
50

L
A

S 
V

E
G

A
S,

N
E

V
A

D
A

  8
91

44
T

E
L

E
PH

O
N

E
:

70
2-

88
9-

64
00

FA
C

SI
M

IL
E

:
70

2-
38

4-
60

25

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, 

LLC; that on the 15th day of June, 2020, I served a true and correct copy of the foregoing 

DEFENDANT SUNRISE HOSPITAL’S REPLY IN SUPPORT OF ITS RENEWED 

MOTION FOR PARTIAL SUMMARY JUDGMENT TO DISMISS ANY CLAIM OF 

“OSTENSBLE AGENCY” FOR ALI KIA, M.D. AND OPPOSITION TO PLAINTIFF’S 

COUNTERMOTION TO STRIKE SUNRISE’S RENEWED MOTION, FOR 

ATTORNEY’S FEES, AND SANCTIONS to the following parties via: 

XX  the E-Service Master List for the above referenced matter in the Eighth Judicial District 

Court e-filing System in accordance with the electronic service requirements of Administrative 

Order 14-2 and the Nevada Electronic Filing and Conversion Rules;

        U.S. Mail, first class postage pre-paid to the following parties at their last known address; 

 Receipt of Copy at their last known address:

S. Brent Vogel, Esq. 
Erin E. Jordan, Esq. 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 
Las Vegas, NV 89118 
Attorneys for Third-Party Defendant 
Nevada Hospitalist Group, LLP 

Patricia Egan Daehnke, Esq. 
Linda K. Rurangirwa, Esq.
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
Attorneys for Third-Party Defendant 
Ali Kia, M.D.

Eric K. Stryker, Esq. 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER LLP 
300 S. 4th Street 
Las Vegas, NV 89101 
Attorney for Defendants 
Frank J. DeLee, M.D. and 
Frank J. DeLee, M.D., PC

Daniel Marks, Esq. 
Nicole M. Young, Esq. 
LAW OFFICE OF DANIEL MARKS 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorneys for Plaintiff

/s/: Reina Claus 
An employee of HALL PRANGLE & SCHOONVELD, LLC 
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OPP 
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No.: 14845 
HALL PRANGLE & SCHOONVELD, LLC 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
(702) 889-6400 – Office 
(702) 384-6025 – Facsimile 
efile@hpslaw.com
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

                             Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company, 

Defendants.

CASE NO.:  A-17-757722-C 
DEPT NO.:  IX 

DEFENDANT SUNRISE HOSPITAL’S 
OPPOSITION TO PLAINTIFF’S 
“MOTION FOR LEAVE OF COURT TO 
AMEND COMPLAINT” 

Hearing Date:  July 7, 2020 
Hearing Time:  9:00 a.m.  

COMES NOW, Defendant, SUNRISE HOSPITAL AND MEDICAL CENTER, LLC 

(“Sunrise Hospital” or “Defendant”) by and through its counsel of record, HALL PRANGLE & 

SCHOONVELD, LLC and hereby files its Opposition to Plaintiff’s Motion for Leave of Court to 

Amend Complaint.  

/ / / 

/ / / 

/ / / 

Case Number: A-17-757722-C

Electronically Filed
6/15/2020 11:58 AM
Steven D. Grierson
CLERK OF THE COURT
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This Opposition is made and based upon the papers and pleadings on file herein, the 

points and authorities attached hereto and such argument of counsel, which may be adduced at 

the time of hearing such Motion.  

DATED this 15th day of June, 2020. 

HALL PRANGLE & SCHOONVELD, LLC  

    By: /s/: Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ.  
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 

MEMORANDUM OF POINTS AND AUTHORITIES 
I. 

PREFATORY NOTE 

There are numerous independent reasons why Plaintiff’s Motion for Leave of Court to 

Amend Complaint, respectfully, must not be granted. At the top of the list of such reasons is the 

fact that the statute of limitations for this medical malpractice action has expired years ago. In 

Nevada, a proposed amended complaint may not be utilized to allow addition of a new party or 

claim to relate back to the original complaint “…after a limitation period had run…”. See Badger 

v. Eighth Jud. Dist. Court, 132 Nev. 396, 373 P.3d 89 (Nev. 2016).  

/ / / 

/ / / 

/ / / 

/ / / 
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II. 
STATEMENT OF FACTS 

A. Medical Malpractice Statute of Limitations Chronology 

The Plaintiff, Choloe Green, underwent a c-section at Sunrise Hospital on 07/09/2016. 

Ms. Green’s delivering OBGYN, Frank J. DeLee, M.D. discharged her from the hospital on 

07/10/2016. Because of complaints of pain and nausea, Ms. Green was readmitted to Sunrise 

Hospital on 07/14/2016. Dr. Ali Kia, M.D., a private practitioner, was Ms. Green’s admitting and 

attending physician. Dr. Kia discharged Ms. Green from Sunrise Hospital on 07/16/2016. The 

Plaintiff, Choloe Green, contends that each of her hospital discharges were premature and 

resulted in the injuries and damages that she claims in this case. The discharge orders issued by 

Dr. DeLee and Dr. Kia are attached hereto as Defendant’s “Exhibit A.”

On 06/30/2017, the Plaintiff, Choloe Green, filed her medical malpractice Complaint 

against Frank J. DeLee, M.D. (and his corporation) and Sunrise Hospital. Plaintiff attached an 

expert affidavit to her Complaint of Lisa Karamardian, M.D. There was no mention by name of 

Dr. Kia in Plaintiff’s Complaint, expert affidavit, or caption of the case. Plaintiff did not plead 

any “does,” “roes,” “John Does,” “unknown,” or “unidentified” defendants. No act or provision 

of medical care was linked to Dr. Kia’s name in either Plaintiff’s Complaint or attached expert 

affidavit. Plaintiff did not allege or plead any claim for agency or ostensible agency. Plaintiffs 

did not assert that any healthcare provider was an agent of Sunrise Hospital.   

On 08/09/2017, Plaintiff, Choloe Green, served her List of Witnesses and Production of 

Documents Pursuant to NRCP 16.1. Included in that production were the medical records from 

Sunrise Hospital, which contained and included Dr. Kia’s Discharge Order of 07/16/2016. See

Discharge Order produced in Plaintiff’s Initial List of Witnesses and Production of Documents, 

Batestamped CG653, attached hereto as “Exhibit A.”

On 12/04/2017, Defendant Sunrise Hospital provided answers to Plaintiff’s 2nd Set of 

Interrogatories to the Hospital. The 1st Interrogatory sent by Plaintiff to Sunrise Hospital was 

“who made the decision to discharge Plaintiff from Sunrise Hospital, July 16, 2016.” In 

APP2-0389
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response, Sunrise Hospital advised Plaintiff that Ali Kia, M.D. issued the discharge order. 

Sunrise Hospital, further, provided Plaintiffs with the bates number “SH000652-653” identifying 

precisely where Dr. Kia’s Order could be located.  

Subsequently on 04/18/2018, Plaintiff sent another set of Interrogatories to Sunrise 

Hospital. Question Number 1 of that 3rd Set inquired as to whether Ali Kia, M.D. “…the doctor 

who discharged Plaintiff from Sunrise Hospital on July 16, 2016….” was an employee and/or 

independent contractor of the hospital. Sunrise Hospital answered that Dr. Kia “…is not an 

employee or agent of Sunrise Hospital…” Plaintiff was further advised that Dr. Kia was an 

independent contractor who merely had staff privileges at the hospital.  

In subsequent discovery, Plaintiffs asked Sunrise Hospital to produce a copy of the 

contract between Ali Kia, M.D. and Sunrise Hospital. Plaintiff was advised that there was no 

such contract. Then, Plaintiff, Choloe Green, took the deposition of Dr. Kia on 11/14/2018. In 

that deposition, Dr. Kia explained that he was a private physician and was not now or ever 

employed by Sunrise Hospital. Dr. Kia was on a call schedule for an independent hospitalist 

group (NHG). When it was determined that the Plaintiff did not have a primary care physician, 

contact was made with Plaintiff’s insurer Amerigroup – Medicaid. That group indicated that they 

utilized an independent hospitalist group to admit their patients. Such is how Nevada Hospitalist 

Group was contacted and Dr. Kia selected through that independent hospitalist group’s call 

schedule to treat Choloe Green. Sunrise Hospital did not select Dr. Kia to treat Choloe Green.  

B. Plaintiff’s Original Complaint Makes No Reference to (1) Dr. Kia, (2) Ostensible 
Agency, (3) Relation Back, or (4) Corporate Negligence. 

Plaintiff’s original Complaint and Affidavit (the same Affidavit Plaintiff attached to the 

proposed Amended Complaint) do not identify Dr. Kia. Nor does either document identify any 

John Doe, “unknown,” or “unidentified” potential defendants that could arguably be Dr. Kia. 

Because Dr. Kia was not identified in the Complaint, or the Affidavit there is no identified 

specific act or specific acts of alleged professional negligence by Dr. Kia. Moreover, there is no 

reference to “agent” or “agency” or “vicarious liability” or “ostensible agency” anywhere in 

Plaintiff’s original Complaint or Affidavit.  

APP2-0390
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III. 
LEGAL ARGUMENT 

A. Plaintiff Cannot Bring A New Claim Based Upon a New Theory of Liability in a 
Proposed Amended Complaint After the Statute of Limitations Has Expired. 

In Badger v. Eighth Jud. Dist. Court, 132 Nev. 396, 373 P.3d 89 (Nev. 2016), the Nevada 

Supreme Court granted a writ and reversed a trial court decision to allow an amended complaint 

to relate back to an original complaint after the expiration of the limitation period. Stated 

succinctly, the Nevada Supreme Court refused to allow an amended complaint to an original 

complaint to add a new claim based upon a new theory of liability after the expiration of a 

limitation period. The Court stated as follows: 

“…Similarly, we have refused to allow a new claim based upon a new theory of 
liability asserted in an amended pleading to relate back under NRCP 15(c) after 
the statute of limitations had run.” See Badger, 373 P.3d 89,95 (Nev. 2016).   

If Plaintiff’s Motion for Leave to file a Proposed Amended Complaint with new theories 

of liability (ostensible agency and corporate negligence) was filed after the expiration of the 

medical malpractice statute of limitations, then the proposed Amended Complaint must not be 

allowed per Badger. In this case, the statute of limitations for bringing medical malpractice 

claims arises out of Plaintiff’s care at Sunrise Hospital in July of 2016, and expired at the latest 

on August 9, 2018 (or almost 2 years ago).

 NRS 41A.097 (Limitations of Actions) provides a statute of limitations for professional 

negligence actions against a provider of healthcare. This is a professional negligence action for 

medical malpractice against Sunrise Hospital, which is a statutory provider of healthcare. Such 

actions that occur after October 1, 2002, may not be commenced more than “…1 year after the 

Plaintiff discovers or through the use of reasonable diligence should have discovered the 

injury…” See NRS 41A.097.  

The Nevada Supreme Court has stated that the 1-year statute of limitation commences to 

run at least as of the date that the Plaintiff obtained the medical records pertinent to his/her claim. 

APP2-0391
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See Dignity Health v. Eighth Judicial Dist. Court of State, ex rel. Cty. of Clark, 130 Nev. 1171 

(2014)(unpublished disposition).  

“…Having considered the parties’ briefs and appendices, we conclude that 
Baxter’s one-year statute of limitations began to run against petitioners when he 
received the medical records from St. Rose….” Id. (an unpublished disposition 
citing to Winn v. Sunrise Hosp. & Med. Ctr., 128 Nev. 277 P.3d 458, 462 (Nev. 
2012), which is published).  

Providing further clarity regarding the 1-year statute of limitations, in a medical 

malpractice action, the Nevada Supreme Court stated that the 1-year period begins to run 

“…when the patient has before him facts that would put a reasonable person on inquiry notice of 

his possible causes of action whether or not it has occurred for the particular patient to seek 

further medical advice.” See Massey v. Linton, 99 Nev. 723 (Nev. 1983).  

In this case, Plaintiff’s alleged injuries occurred on or about 07/10/2016 and 07/16/2016. 

Plaintiff retained counsel, who filed an action for medical malpractice against Sunrise Hospital 

on 06/30/2017. Counsel for Plaintiff then obtained the medical records from Sunrise Hospital 

and disclosed a set of those records to all parties as part of Plaintiff’s NRCP 16.1 Disclosure on 

08/09/2017. Contained within those records disclosed by Plaintiff was the order discharging 

Choloe Green from Sunrise Hospital issued by Ali Kia, M.D. See “Exhibit A.” As such, the 

statute of limitations to bring claims and causes of actions expired no more than 1-year later on 

08/10/2018. When the Plaintiff, through her counsel, disclosed the Sunrise Hospital records, 

including Dr. Kia’s July 16, 2016, discharge order, the 1-year discovery statute of limitations 

began to run and expired 1-year and 1-day later on 08/10/2018.  

Applying Badger, then, Plaintiff’s proposed Amended Complaint with new theories of 

liability (ostensible agency) and (corporate negligence) may not, respectfully, be permitted.1

/ / / 

/ / / 

1 And in this case, there is no doe/roe “unknown” relation back pleading in the original complaint filed on 
06/30/2017.  
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B. Plaintiff’s New Proposed Claims of New Theories of Liability Cannot be 
Maintained Even if, Arguendo, They Were Not Already Time-Barred.  

Plaintiff attempts to bring new claims based on new theories of liability in her proposed 

Amended Complaint. All of such new claims in the proposed Amended Complaint are barred by 

Badger v. Eighth Jud. Dist. Court, 132 Nev. 396, 373 P.3d 89 (Nev. 2016) because the medical 

malpractice statute of limitations has expired.  

1. Negligent Credentialing  

Even had the statute of limitations not expired (and Badger did not apply), each of the 

new claims still could not be maintained. For instance, in Plaintiff’s proposed Amended 

Complaint at ¶¶25-32, Plaintiff attempts to allege that under the doctrine of “corporate 

negligence” Sunrise Hospital was negligent in hiring, granting, and retention of privileges of 

Frank DeLee, M.D. and Ali Kia, M.D. The principle problem with this new theory of liability is 

that it does not exist in the State of Nevada.  

In Nogle v. Beech Street Corp., No. 2:10-CV-01092-KJD, 2013 WL 1182680, at *3 (D. 

Nev. Mar. 20, 2013), aff’d 619 F. App’x 639 (9th Cir. 2015), the United States District Court of 

Nevada specifically found that there is no cause of action in Nevada for “negligent 

credentialing.” As such, Plaintiff’s proposed negligent credentialing claim, if it existed, would be 

time-barred. However, such claim does not exist in Nevada.  

2. Corporate Negligence/Negligent Supervision 

In a 1989 decision, Oehler v. Humana Inc., 105 Nev. 348, 350, 775 P.2d 1271, 1272 

(Nev. 1989), the Nevada Supreme Court did seem to permit an action against Sunrise Hospital 

for alleged negligent supervision of a physician, who only had staff privileges. However, 2 

important subsequent opinions by the Nevada Supreme Court replaced and/or rejected the 

imposition against Nevada hospitals of the theory of corporate negligence.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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The first important case was Schlotfeldt v. Charter Hosp. of Las Vegas, 112 Nev. 42, 49, 

910 P.2d 271, 275 (1996). For the first time in Nevada, in Schlotfeldt, the doctrine of “ostensible 

agency” was adopted. Id. at 275.2 The second important decision was rendered by the Nevada 

Supreme Court in Renown Health Inc. v. Vanderford, 126 Nev. 221, 235 P.3d 614 (Nev. 2010).  

In the Renown case, the Nevada Supreme Court recognized that as a general rule, 

hospitals are not vicariously liable for the negligent acts of independent contractor physicians. Id. 

at 224. The Court in Renown recognized an exception to that general rule, which was the newly 

adopted theory of “ostensible agency.” Id. at 226. For that reason, the Nevada Supreme Court in 

Renown refused to impose a non-delegable duty on the medical center with respect to care 

rendered to hospital patients by independent contractors. Id. at 226-227. In essence, the Nevada 

Supreme Court rejected the non-delegable duty of corporate negligence/supervision, which was 

replaced by the newly adopted “ostensible agency.”  

Second, the Nevada Supreme Court found that NRS 439B.410 contemplated a hospital’s 

delegation of medical care to qualified healthcare professionals, including independent 

contractor physicians (like Dr. DeLee and Dr. Kia). Id. at 225. 

Third, the Renown Court referenced Joint Commission Hospital Accreditation services, 

standards, which emphasized the hospital’s role as a healthcare policy center as opposed to a 

direct care provider. Id.

Lastly, in rejecting the imposition of a non-delegable duty for care rendered by 

independent contractors in the hospital, the Renown Court said such a policy (non-delegable 

duty) was better left to the Nevada Legislature than the Court. Id. As such, there is no non-

delegable corporate negligence duty to supervise physicians in Nevada. The duty has been 

replaced by the doctrine of “ostensible agency.”3

2 Moreover, if one sherardizes Oehler v. Humana, one will find that the Schlotfledt case (where ostensible 
agency was adopted) is described as negatively treating the earlier Oehler decision. Typically, “negative 
treatment” can imply that the earlier case has been superseded, distinguished, or reversed.  

3 In fact, in the 2010 Renown decision, the Court referenced the 1989 Oehler decision. 
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Following Nevada’s adoption of the doctrine of “ostensible agency” in 1996 (Schlotfeldt) 

there have been repeated Nevada Supreme Court cases repeating the adoption of ostensible 

agency (Renown, 2010, and McCrosky, 2017). A Plaintiff would be hard pressed to find a 

medical malpractice decision in Nevada more recent than 1996 in which the Nevada Supreme 

Court confirmed the continuation of corporate negligence/negligent supervision in a medical 

malpractice action. The reason is because the doctrine of “ostensible agency” would be rendered 

meaningless if the Court still allowed a general claim of corporate negligence/negligent 

supervision whereby a hospital would have a non-delegable duty for the negligent acts of 

independent contractors.  

3. Ostensible Agency 

The doctrine of Ostensible Agency is a viable theory by which negligence can be 

imposed upon a hospital for the care of an independent contractor. See Schlotfeldt v. Charter 

Hosp. of Las Vegas, 112 Nev. 42, 49, 910 P.2d 271, 275 (1996); see also Renown Health v. 

Vanderford, 126 Nev. 221, 224, 235 P.3d 614, 616 (2010); see also McCrosky v. Carson Tahoe 

Reg'l Med. Ctr., 133 Nev. 930, 934, 408 P.3d 149, 153 (2017).  

However, in this case, Plaintiff did not plead any form of agency, vicarious liability, or 

ostensible agency in her original Complaint. The statute of limitations has expired disallowing an 

effort at this late date to add such a claim as a new theory of liability at this time. In addition, in 

Plaintiff’s proposed amended Complaint, Plaintiff offered the same affidavit of the same expert 

as was used in the original Complaint. As was noted by this Court (such Complaint and Expert 

Affidavit contained no reference, whatsoever, identifying Dr. Kia’s care), and therefore the 

proposed Amended Complaint still fails.  

Finally, to maintain an action for “ostensible agency” Plaintiff has to provide genuine 

evidence that the Hospital “selected” the physician (such is an essential element of ostensible 

agency). Here, all of the evidence is that the Hospital did not select Dr. Kia to treat Choloe 

Green. The sworn testimony in this case on at least 4 occasions is that there is either no hospital 

contract between Sunrise Hospital or Dr. Kia was selected off the NHG call schedule (an 

independent group with no contract with Sunrise Hospital). 
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Specifically, when Dr. Kia was deposed on November 14, 2018, he testified that he was 

“selected” from the call list of Nevada Hospitalist Group. Dr. Kia answered Interrogatories as a 

Third-Party Defendant that he was “selected” by being on Nevada Hospitalist’s call schedule. He 

further answered that he was not an employee of Sunrise Hospital. On April 20, 2018, Sunrise 

Hospital responded to a request for any contract between Dr. Kia and the Hospital by advising 

there was no such contract. Fourthly, attached as “Exhibit B” is the Declaration of Florian 

Barbu, which states there is no contract between Sunrise Hospital and NHG and/or Dr. Kia.  

Plaintiff does not demonstrate that there was a genuine material issue of fact to avoid 

summary judgment by alleging that Sunrise Hospital “…cannot avoid liability by claiming a 

secret or undisclosed independent contractor relationship to doctors…” (Paragraph 20 of 

Plaintiff’s Proposed Amended Complaint). 4A genuine issue of material “fact” requires some 

showing of evidence when responding to a summary judgment supported by a declaration or 

affidavit. Plaintiff has offered nothing. This case has been in litigation for 3 years. Sunrise 

Hospital did not select Dr. Kia to treat Choloe Green and there is no evidence, none, to the 

contrary. 

The issue of the viability of Plaintiff’s ostensible agency claim is fully addressed in the 

companion Motion that this Court will be hearing on July 7, 2020, along with this Motion to 

Amend. However, Plaintiff has no genuine facts only assertions or allegations.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

4 Sunrise Hospital hardly contends that there is any “secret or undisclosed contractor relationship to 
doctors.” 
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IV. 
CONCLUSION 

Plaintiff’s proposed Amended Complaint should be denied.  

DATED this 15th day of June, 2020. 

HALL PRANGLE & SCHOONVELD, LLC  

    By: /s/ Sherman B. Mayor
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No.: 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No.: 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ.  
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant / Third-Party Plaintiff 
Sunrise Hospital and Medical Center, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, 

LLC; that on the 15th day of June, 2020, I served a true and correct copy of the foregoing 

DEFENDANT SUNRISE HOSPITAL’S OPPOSITION TO PLAINTIFF’S “MOTION 

FOR LEAVE OF COURT TO AMEND COMPLAINT” to the following parties via:

XX  the E-Service Master List for the above referenced matter in the Eighth Judicial District 

Court e-filing System in accordance with the electronic service requirements of Administrative 

Order 14-2 and the Nevada Electronic Filing and Conversion Rules;

        U.S. Mail, first class postage pre-paid to the following parties at their last known address; 

 Receipt of Copy at their last known address:

S. Brent Vogel, Esq. 
Erin E. Jordan, Esq. 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 
Las Vegas, NV 89118 
Attorneys for Third-Party Defendant 
Nevada Hospitalist Group, LLP 

Patricia Egan Daehnke, Esq. 
Linda K. Rurangirwa, Esq.
COLLINSON, DAEHNKE, INLOW & GRECO 
2110 E. Flamingo Road, Suite 212 
Las Vegas, NV 89119 
Attorneys for Third-Party Defendant 
Ali Kia, M.D.

Eric K. Stryker, Esq. 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER LLP 
300 S. 4th Street 
Las Vegas, NV 89101 
Attorney for Defendants 
Frank J. DeLee, M.D. and 
Frank J. DeLee, M.D., PC

Daniel Marks, Esq. 
Nicole M. Young, Esq. 
LAW OFFICE OF DANIEL MARKS 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorneys for Plaintiff

/s/: Reina Claus 
An employee of HALL PRANGLE & SCHOONVELD, LLC 
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v. ORAL ARGUMENT REQUESTED

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                              /

REPLY IN SUPPORT OF MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT

COMES NOW the Plaintiff, Choloe Green, by and through her counsel, Daniel Marks, Esq., of

the Law Office of Daniel Marks, and hereby submits her Reply in Support of Motion for Leave of Court

to Amend Complaint. The grounds for Plaintiff’s reply are set forth in the following Memorandum of

Points and Authorities.

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

1

30th

/s/ Nicole M. Young

Case Number: A-17-757722-C

Electronically Filed
6/30/2020 4:35 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The claims Plaintiff Choloe Green (“Choloe”) seeks to add to her complaint are based on the

same conduct, transaction, and/or occurrence she complains of against Defendant Sunrise Hospital and

Medical Center, LLC (“Sunrise”). Sunrise’s opposition to the instant motion ignores the clear law

regarding NRCP 15's relation back doctrine and the availability of a corporate negligence claim in a

medical malpractice suit. 

II. LEGAL ARGUMENT

This Court must freely grant leave to amend a complaint when justice so requires. NRCP

15(a)(2). “An amendment to a pleading relates back to the date of the original pleading when . . . the

amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set

out—or attempted to be set out—in the original pleading.” NRCP 15(c)(1). The Nevada Supreme Court

has held the district courts must “liberally construe” NRCP 15(c) “to allow relation back of the amended

pleading where the opposing party will be put to no disadvantage.” Costello v. Casler, 127 Nev. 436,

441, 254 P.3d 631, 634 (2011). The liberal construction of this rule is based on how “[m]odern rules of

procedure are intended to allow the court to reach the merits, as opposed to disposition on technical

niceties.” Id. 

Based on the liberal construction of NRCP 15, this Court should grant Choloe leave to amend her

complaint, as proposed.

A. The relation-back doctrine cures any alleged statute of limitations issues.

Sunrise relies on Badger v. Eighth Jud. Dist. Ct., to imply the relation back doctrine does not

apply to the instant case. 132 Nev. 396, 373 P.3d 89 (2016). Sunrise’s interpretation and analysis of

Badger, based on the facts of this case, is simply incorrect. Badger did not allow the amendment because

it sought to add a new defendant, an unnamed guarantor, not a new claim or theory of liability. 132 Nev.

at 400, 373 P.3d at 92. Badger relies on the Court’s holding in Costello to analyze NRCP 15. Costello is

the applicable law regarding the interpretation of NRCP 15.

/ / / /

/ / / /

2
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The difference between Costello and Badger is based on the type of amendment sought and the

underlying law of each action. Badger sought to add a new defendant, an unnamed guarantor. The Court

emphasized the rigid six-month statutory deadline relating to Nevada’s anti deficiency laws for

foreclosures to justify why the relation back doctrine does not apply. Badger, 132 Nev. at 404, 373 P.3d

at 95. Badger is a unique case because its decision was influenced by this State’s public policy relating

to foreclosures. This case is not a foreclosure case seeking a deficiency judgment.

The standard this Court must apply is Costello. Based on the liberal construction of NRCP 15,

and the new claims are against an original defendant, Sunrise, the relation back doctrine applies to

resolve any statute of limitations issues. The new claims all relate back to the same conduct, transaction,

and occurrence set forth in Choloe’s original complaint against Sunrise. In addition, these new claims do

not put Sunrise at a disadvantage because Sunrise was aware of the vicarious liability issue in 2019 when

it filed its original motion for partial summary judgment regarding ostensible agency. The corporate

negligence claim relates to Sunrise’s conduct that Choloe attempted to set forth in her original

complaint. Through discovery and the current motion practice before this Court, Choloe realized she

needed to amend her complaint to add corporate negligence against Sunrise to protect her rights.

Because the “new” claims relate to Sunrise, who is an original defendant to this action, the

relation back doctrine squarely applies to negate any statute of limitations issues relating to the vicarious

liability and corporate negligence claims. 

B. Justice requires this Court allow Choloe’s proposed Amended Complaint. 

Sunrise opposes Choloe’s proposed amendment based on an incorrect interpretation of the law

that allows a plaintiff to conduct discovery on a claim versus the standard of evidence required on

summary judgment or directed verdict. 

1. Nevada law supports the addition of corporate negligence against Sunrise.

“[A] hospital may be liable for the negligent supervision of a nonemployee physician who has

staff privileges under the corporate negligence theory of liability.” Oehler v. Humana, Inc., 105 Nev.

348, 350-51, 775 P.2d 1271, 1272 (1989). This assertion by the Nevada Supreme Court cannot be any

more clear. Sunrise argues this claim no longer exists in Nevada citing various cases that do not even

comment on this claim. 

3
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First, neither Schlotfeldt v. Charter Hosp. of Las Vegas, 112 Nev. 42, 910 P.2d 271 (1996), nor

Renown Health, Inc. v. Vanderford, 126 Nev. 221, 235 P.3d 614 (2010), overrule Oehler’s holding

regarding the availability of a corporate negligence claim in a medical malpractice action. Schlotfeldt

does not comment on corporate negligence. 112 Nev. at 47. Its citation to Oehler only relates to the

amount of evidence needed at the summary judgment stage to prove an agency relationship exists. Id.

Those comments do not overrule Oehler’s holding allowing corporate negligence claims. 

Renown does not comment on Oehler or a corporate negligence claim. It only holds there is no

“absolute nondelegable duty” of a hospital to ensure a patient receives competent medical care. 126 Nev.

at 222. That type of duty is a strict liability concept. Id. at 224. Choloe’s proposed corporate negligence

claim does not assert strict liability based on an “absolute nondelegable duty.” Nothing in Renown

prevents this Court from allowing Choloe to amend her complaint to add a corporate negligence claim. 

Second, Sunrise cites Nogle v. Beech Street, Corp., an unpublished federal district court case,

that acknowledges the Nevada recognized tort of corporate negligence. 2013 WL 1182680, *3 (D. Nev.

2013). Nogle is one of the various cases that came out of the hepatitus C outbreak in 2008 relating to the

Endoscopy Center of Nevada’s failure to use proper aseptic techniques to prevent contamination

between patients. This was a countywide scandal. The court in Nogle was hesitant to use the corporate

negligence claim as a basis for a negligent credentialing theory of liability relating to an insurance

company being sued for the negligence of the Endoscopy Center of Nevada. Those are not the facts of

this case and a federal court’s unpublished decision commenting on Nevada law is not a binding

authority on this Court.

Here, the “negligent credentialing” issue relates to Dr. Delee and the various malpractice issues

he has had in the past. These issues are stated with specificity in paragraphs 28 and 29 of Choloe’s

proposed Amended Complaint, which state: 

28. That Defendant Sunrise Hospital was aware of Dr. Delee’s extensive history of
failing to  adhere to the standard of care. Prior to July of 2016, he had eight (8)
instances of malpractice reported to the Nevada Medical Board. The settlements
for those malpractice cases totals almost $3 million. Additionally, on May 13,
2016, two months before the subject incident, Sunrise Hospital was sued because
Dr. Delee breached the standard of care when he delivered a baby at Sunrise
Hospital while under the influence of alcohol causing permanent damage to the
baby. (See Complaint, filed on May 13, 2016, in the Eighth Judicial District
Court, in Sims v. Delee, Case No. A-16-736708-C.) His intoxication while 

4
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providing medical care was video-recorded where he made statements
confirming his intoxication. (See Complaint, filed on May 13, 2016, in the
Eighth Judicial District Court, in Sims v. Delee, Case No. A-16-736708-C,
at ¶¶ 15-16.) Sunrise Hospital settled that case on January 5, 2018. (See
Motion for Good Faith Settlement and Dismissal of Claims Against
Sunrise Hospital, filed on August 22, 2018, in the Eighth Judicial District
Court, in Sims v. Delee, Case No. A-16-736708-C.)

 
29. Based on Sunrise Hospital’s knowledge that Dr. Delee was providing medical

treatment on its premises while under the influence of alcohol, it should have
immediately suspended his privileges and/or provided additional supervision of
Dr. Delee while caring for patients on its premises. 

 
These actions by Dr. Delee, and Sunrise’s liability, is based on the proximity of Dr. Delee to Sunrise and

Sunrise’s knowledge of Dr. Delee’s past “bad acts.” Unlike Nogle, Sunrise had direct, prior knowledge

(approximately two months) of Dr. Delee’s issues with alcohol before Choloe received care at Sunrise in

July of 2016.

Because Sunrise has failed to provide any reason, such as undue delay, bad faith or dilatory

motive on behalf of Choloe in asserting corporate negligence, justice requires this Court grant her leave

to amend her complaint.

2. Sunrise has known about Choloe’s vicarious liability theory based on ostensible
agency since 2019.

Since Sunrise filed its original motion for partial summary judgment based on ostensible agency

in Spring of 2019, all parties to this suit have been on notice that Choloe is relying on this theory of

liability. She has sought leave to amend her complaint to add this theory based on Sunrise’s repeated

attempts to dismiss this claim. Each time, Sunrise has asserted she did not properly plead this theory,

even though Sunrise is on proper notice. Justice requires this theory be added to her complaint so that

Sunrise will stop making arguments that put technical niceties before this State’s policy to hear all cases

on the merits. See Costello, 127 Nev. at 441.

/ / / /

/ / / /

/ / / /

/ / / /

/ / / /
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III. CONCLUSION

Based on the foregoing, this Court should grant Choloe leave to amend her complaint in this

case.

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

6

30th

/s/ Nicole M. Young
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of June, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted a

true and correct copy of the above and foregoing REPLY IN SUPPORT OF MOTION FOR LEAVE

OF COURT TO AMEND COMPLAINT by way of Notice of Electronic Filing provided by the court

mandated E-file & Serve System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS

7

30th

/s/ Nicole M. Young
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff, Date: June 23, 2020
Time: 8:30 a.m.

v.

FRANK J. DELEE, M.D., an individual; ORAL ARGUMENT REQUESTED
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                               / 

REPLY IN SUPPORT OF COUNTERMOTION TO STRIKE SUNRISE’S RENEWED
MOTION, FOR ATTORNEY’S FEES, AND SANCTIONS

COMES NOW the Plaintiff Choloe Green, by and through her undersigned counsel, Daniel

Marks, Esq., and Nicole M. Young, Esq., of the Law Office of Daniel Marks, and hereby submits her

Reply in Support of Countermotion to Strike Sunrise’s Renewed Motion, for Attorney’s Fees, and

Sanctions. The grounds for Plaintiff’s Reply are set forth in the following Memorandum of Points and

Authorities. 

DATED this ____ day of June, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

1

30th

/s/ Nicole M. Young

Case Number: A-17-757722-C

Electronically Filed
6/30/2020 4:35 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Defendant Sunrise Hospital and Medical Center, LLC (“Sunrise”) fails to provide this Court with

any authority or new evidence that would allow it to reconsider its prior ruling on Sunrise’s original

motion for partial summary judgment relating to ostensible agency.

It is unknown why Sunrise thought it had to file a third-party complaint in this action. Sunrise

tries to argue that it did so to protect itself from some unknown claim. This argument flies in face of how

defendants in medical malpractice cases defend these suits. As John Cotton, Esq., testified before the

Nevada legislature regarding the revised several liability language of NRS 41A.045 in 2015, “I do not

have the burden of proving who was damaged or how much that person was damaged.” See Minutes of

the Senate Committee on Judiciary, 78th Session, at pp. 39-40 (May 26, 2015). Mr. Cotton provided that

response to a question of whether a doctor/hospital defendant would file a third-party complaint in a

malpractice suit as it relates to several liability.

The filing of the third-party complaint, and this court’s dismissal of that complaint, does not

affect this Court’s prior order denying Sunrise’s motion for partial summary judgment relating to

ostensible agency. Plaintiff Choloe Green’s (“Choloe”) ability to prove ostensible agency has not

changed since this Court first considered Sunrise’s original motion. Based on the evidence, the

ostensible agency between Dr. Kia and Sunrise is still an issue of fact for the jury.

II. LEGAL ARGUMENT

NRCP 12(f) allows this Court to strike redundant matters. A renewed motion is a redundant

matter if the moving party does not seek rehearing/reconsideration in accordance with EDCR 2.24 or

seek leave of this court. EDCR 2.24(a).  Res judicata prevents litigants who are dissatisfied with a

decision from filing “serial motions until the right circumstances or the right judge allows them to

achieve a different result, based on essentially the same facts.” Ellis v. Carucci, 123 Nev. 145, 151, 161

P.3d 239, 243 (2007). “Filing serial motions seeking the same relief only delays [] resolution.”

Warenback v. Neven, 2018 WL 834607, *4 (D.Nev. Feb. 12, 2018). A serial motion is a redundant

matter that this Court must strike. 

/ / / /

2
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In this case, Sunrise glosses over the year long delay it caused this case when it filed its third-

party complaint. It also ignores how the late filing of the “Order from March 12, 2019 Hearing” actually

did not start the clock for rehearing under EDCR 2.24 until March 19, 2020, which interestingly enough

is the same day former Third-Party Defendant NHG filed its Motion for Judgment on the Pleadings. 

The instant motion does not provide any new information or evidence that would force a jury to

find no ostensible agency. In fact, Dr. Kia reported to the Medical Board of California that his medical

practice in Las Vegas is at Sunrise on nine different occasions. (See Exhibit 1.) No where in that

decision does the Board reference Dr. Kia reporting any affiliation with NHG or another hospital in Las

Vegas. (See Exhibit 1.) The Board also references a letter of recommendation provided by Prashant

Gundre, M.D., Chairman of Medicine at Sunrise Hospital, who commented Dr. Kia is “well-liked at the

hospital.” (See Exhibit 1.) The findings and evidence considered by the Board show Dr. Kia viewed his

role at Sunrise more akin to an employer/employee relationship rather than him being in private practice

as Sunrise would suggest.

Sunrise violated EDCR 2.24 when it filed the instant renewed motion. Presumably, the only

reason Sunrise renewed this motion is because this case now has a new judge.1 EDCR 2.24(a), which is

based on the theory of res judicata, does not allow serial motions based on the same facts. This renewed

motion was brought based on the same facts, and as such, without reasonable ground. See NRS

18.010(2)(b); and see Ellis v. Carucci, 123 Nev. 145, 151, 161 P.3d 239, 243 (2007). This frivolous

filing burdens this Court’s limited resources (especially given the current state of affairs surrounding

CoVid-19), hinders the timely resolution of this case, and unnecessarily increases the cost of litigation.

See NRS 18.010(2)(b). 

/ / / /

/ / / /

/ / / /

1 Sunrise may argue this Court’s comments in the May 11, 2020, Minute Order allowed renewal of
the instant motion. Those comments, however, simply acknowledge the passing of the deadline to file a
motion for reconsideration and that Sunrise’s argument the prior decision was erroneous was not properly
before the court.

3
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Because Sunrise failed to timely and properly seek rehearing/ reconsideration within the EDCR

2.24 deadline, and has provided no new evidence, this Court should strike the instant motion.

Accordingly, this Court should strike the instant motion, award Choloe attorney’s fees, and impose

sanctions under NRCP 11. See 18.010(2)(b).

III. CONCLUSION

Based on the foregoing, this Court should strike Sunrise’s renewed motion and sanction Sunrise

for bringing the instant motion in violation of the court rules, especially since it presented no new

evidence of such overwhelming force to take this issue out of a jury’s hands.

DATED this ____ day of June, 2020.

LAW OFFICE OF DANIEL MARKS

______________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

4

30th

/s/ Nicole M. Young
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of June, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted a

true and correct copy of the above and foregoing REPLY IN SUPPORT OF COUNTERMOTION

TO STRIKE SUNRISE’S RENEWED MOTION, FOR ATTORNEY’S FEES, AND SANCTIONS

by way of Notice of Electronic Filing provided by the court mandated E-file & Serve System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS

5

30th

/s/ Nicole M. Young
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Malpractice - Medical/Dental COURT MINUTES July 23, 2020 

 
A-17-757722-C Choloe Green, Plaintiff(s) 

vs. 
Frank Delee, M.D., Defendant(s) 

 
July 23, 2020 3:00 AM Decision  
 
HEARD BY: Silva, Cristina D.  COURTROOM: RJC Courtroom 11B 
 
COURT CLERK: Kathryn Hansen-McDowell 
 
RECORDER:  
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- Pending before the Court are Plaintiff's Motion for Leave of Court to Amend Complaint, 
Defendant's Motion for Partial Summary Judgment, and Plaintiff's Countermotion to Strike Sunrise's 
Renewed Motion to Dismiss Claim of Ostensible Agency and Countermotion for Sanctions.  Having 
reviewed the moving papers, the Court rules as follows: 
 
I. Defendant s Motion for Partial Summary Judgment  
 
For the reasons set forth in Defendant s Motion for Partial Summary Judgment, the motion is granted.  
The Court agrees with Plaintiff in that, generally, questions of liability based on the theory of 
ostensible agency are left to the finder of fact.  But, in order for that issue to be placed before the jury, 
a complaint at a minimum must meet the requirements to support the underlying cause of action.  
The existence of an agency relationship is generally a question of fact for the jury if the facts showing 
the existence of agency are disputed, or if conflicting inferences can be drawn from the facts. 
Schlotfeldt v. Charter Hosp. of Las Vegas, 112 Nev. 42, 47, 910 P.2d 271, 274 (1996), citing Latin 
American Shipping Co. Inc., v. Pan American Trading Corp., 363 So.2d 578, 579 80 (Fla. Dist. Ct. App. 
1978). The Schlotfeldt court went on to state that it is a question of law exists as to whether sufficient 
competent evidence is present to require that the agency question be forwarded to a jury. Id., citing In 

Case Number: A-17-757722-C

ELECTRONICALLY SERVED
8/10/2020 12:11 PM
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re Cliquot's Champagne, 70 U.S. 114, 140, 18 L.Ed. 116 (1865) and 3 Am.Jur.2D Agency   362 (1986). 
Herein lies the issue. The complaint, and the required accompanying affidavit, lack any reference to 
an  agent  or  agency,  or  vicarious liability  or  ostensible agency.   The requirements of NRS 41A.071, 
including the affidavit requirement, are preliminary procedural rules subject to the notice-pleading 
standard, and must be  liberally construe[d] ... in a manner that is consistent with our NRCP 12 
jurisprudence.  Borger v. Eighth Judicial District Court, 120 Nev. 1021, 1028, 102 P.3d 600, 605 
(recognizing that  NRS 41A.071 governs the threshold requirements for initial pleadings in medical 
malpractice cases, not the ultimate trial of such matters ) (emphasis added); see also Baxter v. Dignity 
Health, 357 P.3d 927, 131 Nev. Adv. Rep. 76 (2015) (holding that NRS 41A.071 must be liberally 
construed).  Without reference to an agent, Dr. Kia, or a theory of vicarious or ostensible agency, the 
Court is obligated to GRANT Defendant s Motion for Partial Summary Judgment. 
 
The Court denies Plaintiff s Motion for Sanctions. While it recognizes the reason why Plaintiff moved 
this Court to strike Defendant s motion and request for sanctions, given the Court s recent decision, 
and its oral pronouncement during argument on the recent motion involving third party plaintiff 
(that the issue of ostensible agency was not before the Court), the Court declines to grant the Motion 
to Strike and the request for the imposition of sanctions. 
 
II. Plaintiff s Motion to Amend the Complaint  
 
When a motion seeking leave to amend a pleading is filed after the expiration of the deadline for 
filing such motions, the district court must first determine whether  good cause  exists for missing the 
deadline under NRCP 16(b) before the court can consider the merits of the motion under the 
standards of NRCP 15(a). Nutton v. Sunset Station, Inc., 131 Nev. 279, 281, 357 P.3d 966, 968 (Nev. 
App. 2015).  
 
Amended pleadings arising out of the same transaction or occurrence set forth in the original 
pleadings may relate back to the date of the original filing. See NRCP 15(c). The same remains true 
when an amended pleading adds a defendant that is filed after the statute of limitations so long as  
the proper defendant (1) receives actual notice of the action; (2) knows that it is the proper party; and 
(3) has not been misled to its prejudice by the amendment.  Echols v. Summa Corp., 95 Nev. 720, 722, 
601 P.2d 716, 717 (1979). NRCP 15(c) is to be liberally construed to allow relation back of the amended 
pleading where the opposing party will be put to no disadvantage. See E.W. French & Sons, Inc. v. 
General Portland Inc., 885 F.2d 1392, 1396 (9th Cir.1989) (discussing Federal Rule of Civil Procedure 
15). 
 
As a threshold matter, the Court finds good cause to allow for the filing of an amended complaint to 
allow for adding potential DOE/ROE defendants, and to assert ostensible agency, given its recent 
decision regarding dismissal of the third party plaintiff. But, the Court does not find good cause to 
add a new cause of action, that is corporate negligence/negligent supervision.  As the Nevada Court 
of Appeals noted in Nutton v. Sunset Station, Inc., the  liberality reflected in NRCP 15(a) recognizes 
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that discovery is a fluid process through which unexpected and surprising evidence is uncovered 
with regularity (particularly when important evidence was solely in the possession of one party when 
the case was initiated), and parties should have some ability to tailor their pleadings and reframe the 
case around what they might have learned after the initial pleadings were filed.  131 Nev. 279, 284, 
357 P.3d 966, 970 (Nev. App. 2015). But,  [u]nlike Rule 15(a)'s liberal amendment policy which focuses 
on the bad faith of the party seeking to interpose an amendment and the prejudice to the opposing 
party, Rule 16(b)'s  good cause  standard primarily considers the diligence of the party seeking the 
amendment.  Id. at 286. While discovery is not yet closed in this case, the pleadings fail to set forth 
good cause for seeking to add a new cause of action three years after the original complaint was filed.   
 
Despite finding good cause to amend the complaint as noted above, the Court cannot grant the 
motion to amend at this time because the complaint and affidavit, when read together, fail to comply 
with NRS 41A.071. While the plaintiff has complied with NRS 41A.071 in filing an affidavit along 
with the complaint, the affidavit does not meet the four, specific affidavit requirements. The affidavit 
must: (1)  support the allegations contained in the action; (2) be submitted by a medical expert who 
practices or has practiced in an area that is substantially similar to the type of practice engaged in at 
the time of the alleged professional negligence; (3) identify by name, or describes by conduct, each 
provider of health care who is alleged to be negligent; and (4) sets forth factually a specific act or acts 
of alleged negligence separately as to each defendant in simple, concise and direct terms. The 
attached affidavit does not meet the third and fourth prongs of the affidavit requirements. The 
affidavit fails to identify by name (even as John or Jane Doe/Roe) the healthcare professional who 
was allegedly negligent, and fails to set forth the specific act or acts of negligence as to each 
defendant. Instead, the affidavit only identifies and discusses Dr. Delee and Sunrise Hospital.  
Accordingly, Plaintiff s Motion to Amend Complaint is denied without prejudice.  
 
The parties shall meet and confer and submit for review a draft of Findings of Facts and Conclusions 
of Law to DC9Inbox@clarkcountycourts.us, which includes electronic signatures and is consistent 
with this Order. 
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MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No. 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No. 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No. 14845 
HALL PRANGLE & SCHOONVELD, LLC 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
(702) 889-6400 – Office 
(702) 384-6025 – Facsimile 
efile@hpslaw.com
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

CHOLOE GREEN, an individual, 

                             Plaintiff, 

vs. 

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company, 

                               Defendants. 

CASE NO.:  A-17-757722-C 
DEPT NO.:  IX

NOTICE OF ENTRY OF THREE (3) 
PART ORDER: (1) GRANTING 
PARTIAL SUMMARY JUDGMENT 
DISMISSING OSTENSIBLE AGENCY; 
(2) DENYING SANCTIONS; AND (3) 
DENYING PLAINTIFF’S MOTION TO 
AMEND COMPLAINT IN PART WITH 
PREJUDICE, AND IN PART WITHOUT 
PREJUDICE 

… 

… 

… 

… 

Case Number: A-17-757722-C

Electronically Filed
9/28/2020 12:37 PM
Steven D. Grierson
CLERK OF THE COURT
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PLEASE TAKE NOTICE that a Three Part Order: (1) Granting Partial Summary 

Judgement Dismissing Ostensible Agency; (2) Denying Sanctions; and (3) Denying Plaintiff’s 

Motion to Amend Complaint in part with prejudice, and in part without prejudice was entered in 

the above entitled matter on the 25th day of September, 2020, a copy of which is attached hereto. 

DATED this 28th day of September, 2020. 

HALL PRANGLE & SCHOONVELD, LLC 

_/s/ Charlotte Buys, Esq.
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No. 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No. 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC  

APP2-0445



Page 3 of 3 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
A

L
L

 P
R

A
N

G
L

E
 &

SC
H

O
O

N
V

E
L

D
,L

L
C

11
40

N
O

R
T

H
 T

O
W

N
 C

E
N

T
E

R
D

R
IV

E
SU

IT
E

 3
50

L
A

S 
V

E
G

A
S,

N
E

V
A

D
A

  8
91

44
T

E
L

E
PH

O
N

E
:

70
2-

88
9-

64
00

FA
C

SI
M

IL
E

:
70

2-
38

4-
60

25

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD, 

LLC; that on the 28th day of September, 2020, I served a true and correct copy of the foregoing 

NOTICE OF ENTRY OF THREE (3) PART ORDER: (1) GRANTING PARTIAL 

SUMMARY JUDGMENT DISMISSING OSTENSIBLE AGENCY; (2) DENYING 

SANCTIONS; AND (3) DENYING PLAINTIFF’S MOTION TO AMEND COMPLAINT 

IN PART WITH PREJUDICE, AND IN PART WITHOUT PREJUDICE as follows:

  X  the E-Service Master List for the above referenced matter in the Eighth Judicial District 

Court e-filing System in accordance with the electronic service requirements of Administrative 

Order 14-2 and the Nevada Electronic Filing and Conversion Rules;

 U.S. Mail, first class postage pre-paid to the following parties at their last known address; 

 Receipt of Copy at their last known address: 

DANIEL MARKS, ESQ. 
Nevada Bar No. 2003 
NICOLE M. YOUNG, ESQ. 
Nevada Bar No. 12659 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorneys for Plaintiff 

ERIC K. STRYKER, ESQ. 
Nevada Bar No. 5793 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No. 12965 
300 S. 4th Street 
Las Vegas, NV 89101 
Attorneys for Defendants 
Frank J. Deelee, M.D. and Frank J. Deelee, 
M.D., PC

/s/: Casey Henley  
An employee of HALL PRANGLE & SCHOONVELD, LLC 
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ORDR 
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No. 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No. 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No. 14845 
HALL PRANGLE & SCHOONVELD, LLC 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
(702) 889-6400 – Office 
(702) 384-6025 – Facsimile 
efile@hpslaw.com 
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
CHOLOE GREEN, an individual, 
 
                             Plaintiff, 
 
vs. 
 
FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic 
Professional Corporation, SUNRISE 
HOSPITAL AND MEDICAL CENTER, 
LLC, a Foreign Limited-Liability Company, 
 
                               Defendants. 
 

CASE NO.:  A-17-757722-C 
DEPT NO.:  IX 
 
 
THREE (3) PART ORDER: (1) 
GRANTING PARTIAL SUMMARY 
JUDGMENT DISMISSING 
OSTENSIBLE AGENCY; (2) DENYING 
SANCTIONS; AND (3) DENYING 
PLAINTIFF’S MOTION TO AMEND 
COMPLAINT IN PART WITH 
PREJUDICE, AND IN PART WITHOUT 
PREJUDICE 
 
Date of Hearing: July 7, 2020 
Time of Hearing: 9:00 A.M. 
 

 
 

This cause having come on to be heard on July 7, 2020, upon Defendant, Sunrise Hospital 

and Medical Center’s (“Sunrise Hospital”) “Renewed” Motion for  Partial Summary Judgment 

to Dismiss Any Claim of “Ostensible Agency” for Ali Kia, M.D; Plaintiff’s Countermotion to 

Strike Sunrise’s Renewed Motion, for Attorney’s Fees, and Sanctions; and Plaintiff’s Motion to 

Electronically Filed
09/25/2020 9:19 AM

Case Number: A-17-757722-C

ELECTRONICALLY SERVED
9/25/2020 9:19 AM
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Amend Complaint; and SUNRISE HOSPITAL being represented by SHERMAN BENNETT MAYOR, 

ESQ. of the law firm HALL PRANGLE & SCHOONVELD, LLC; and PLAINTIFF being 

represented by DANIEL MARKS, ESQ. and NICOLE M. YOUNG, ESQ. of the LAW OFFICE OF 

DANIEL MARKS; and Defendants FRANK DELEE, M.D. and FRANK J. DELEE MD, PC being 

represented by ERIC K. STRYKER, ESQ. the law firm of WILSON ELSER MOSKOWITZ 

EDELMAN & DICKER LLP; and the Court having reviewed the papers and pleadings on file 

herein; and having heard argument of counsel; and being otherwise duly advised in the premises, 

the Court makes the following Findings of Fact, Conclusions of Law and Orders: 
 
I. DEFENDANT’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
FINDINGS 

 

1. Defendant Sunrise Hospital filed a “renewed” Motion for Partial Summary 

Judgment seeking dismissal of any claim or potential claim by Plaintiff that non-party, Ali Kia, 

M.D. is an ostensible agent of Sunrise Hospital.  

2. Sunrise Hospital had previously filed a similar Partial Summary Judgment 

Motion, which was denied by then District Court Judge Doug Smith (heard on March 12, 2019). 

Following that decision, Sunrise Hospital was given Leave of Court by Judge Smith to file a 

Third-Party Complaint to assert claims of contribution and indemnity against Dr. Kia and his 

alleged employer, Nevada Hospitalist Group. That Third-Party Complaint was filed utilizing 

Plaintiff’s underlying Complaint and affidavit as exhibits to comply with any necessary 

requirements to satisfy NRS § 41A.071. 

 3. Third-Party Defendants Ali Kia, M.D. and Nevada Hospitalist Group then moved 

for Judgment on the Pleadings, per NRS § 41A.071, seeking dismissal of the Third-Party 

Complaint. This Court (District Court Judge Cristina Silva) granted that Motion for Judgment on 

the Pleadings on June 2, 2020. In granting that Motion, the Court found that there was no 

reference (in Plaintiff Choloe Green’s underlying Complaint and affidavit which were attached 

as exhibits to the Third-Party Complaint) to Dr. Kia or Nevada Hospitalist Group. Nor did either 

document identify any John Doe, “unknown” or “unidentified” potential defendants that could 
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arguably be Dr. Kia and/or Nevada Hospitalist Group. Further, there was no reference to any 

agent or agency, or vicarious liability or ostensible agency. 

 4. Subsequent to Sunrise Hospital’s Third-Party Complaint having been dismissed, 

Sunrise Hospital then “renewed” its Motion for Partial Summary Judgment seeking dismissal of 

any claim or potential claim of ostensible agency for Ali Kia, M.D., contending that no basis for 

such claim could be found in Plaintiff’s underlying Complaint or expert affidavit.  

 5. In reviewing Sunrise Hospital’s “Renewed” Partial Summary Judgment Motion, 

the Court also reviewed Plaintiff’s Countermotion for Sanctions and Plaintiff’s Motion to 

Amend Complaint since all three motions were scheduled for hearing on the same date, July 7, 

2020. In reviewing Plaintiff’s Motion to Amend Complaint, the Court noted that the proposed 

Amended Complaint and attached expert affidavit still made no direct reference to Ali Kia, M.D.  

or reference to Dr. Kia via Doe/Roe or “unknown” defendant.  

 6. Without reference to an agent, Dr. Kia, or a theory or vicarious or ostensible 

agency, the Court is obligated to grant Defendant’s “renewed” Motion for Partial Summary 

Judgment per NRCP Rule 56 and NRS § 41A.071. The Court, based upon the “Conclusions of 

Law” set forth below, dismisses Plaintiffs’ claim for ostensible agency, if any such claim be 

made.  
CONCLUSIONS OF LAW 

 

 7. The existence of an agency relationship is generally a question of fact for the jury 

if facts showing the existence of agency are disputed, or if conflicting inferences can be drawn 

from the facts. See Schlotfeldt v. Charter Hosp. of Las Vegas, 112 Nev. 42, 47, 910 P.2d 271, 

274 (Nev. 1996) (citing Latin American Shipping Co. Inc., v. Pan American Trading Corp., 363 

So.2d 578, 5679 80 (Fla. Dist. Ct. App. 1978)).  

 8. However, the Schlotfeldt court went on to state that a question of law exists as to 

whether there exists sufficient competent evidence to require that the agency question be 

forwarded to a jury. Id. (citing In Re Cliquot’s Champagne, 70 U.S. 114, 140, 18 L.Ed. 116 

(1865) and 3 Am.Jur.2D Agency 362 (1986)).  

. . . 
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 9. Determining whether such an issue of fact exists for a jury to decide is similar to 

determining whether a genuine issue of fact is present to preclude summary judgment. See 

Oehler v. Humana Inc., 103 Nev. 348, 775 P.2d 1271 (Nev. 1989).  

10. Even liberally construing Plaintiff’s underlying Complaint and expert affidavit of 

Lisa Karamardian, M.D. per Baxter v. Dignity Health, 357 P.3d 927, 131 Nev. Adv. Rep. 76 

(2015), there simply is no factual dispute here that can be forwarded to a jury. That is, there is 

no reference to an agent, to Dr. Kia, or to a theory of vicarious or ostensible agency found in 

Plaintiff Choloe Green’s underlying Complaint and expert affidavit.  

 11. Sunrise Hospital is a statutory provider of healthcare per NRS § 41A.015. As a 

statutory provider of healthcare, the Hospital is entitled to protections offered per NRS 41A. 

One of such protections is the requirement that Plaintiff, in pursuing a professional negligence 

action against the Hospital, comply with NRS § 41A.071. To comply, Plaintiff must have 

provided an expert affidavit that identifies by name or describes by conduct, each provider of 

healthcare who is alleged to be negligent, sets forth factually by a specific act or acts, separately, 

in simple, concise and direct terms. Plaintiff’s proposed Amended Complaint with the attached 

expert affidavit of Lisa Karamardian, M.D., failed to satisfy such requirements with regard to a 

claim that Dr. Ali Kia is an ostensible agent of Sunrise Hospital  

12. Having failed to reference an agent, Dr. Kia, or a theory of vicarious or ostensible 

agency in Plaintiff’s underlying Complaint or expert affidavit attached thereto, Plaintiffs’ 

renewed Motion for Partial Summary Judgment per NRCP 56 is Granted dismissing Plaintiffs’ 

claim, if any, of ostensible agency regarding Ali Kia, M.D.   
 

II. DENIAL OF COUNTERMOTION FOR SANCTIONS 
 

 13. Plaintiff, Choloe Green, in responding to Sunrise Hospital’s “Renewed” Motion 

for Partial Summary Judgment also filed a Countermotion for Sanctions. Plaintiff contended that 

the “Renewed” Motion for Partial Summary Judgment filed by Sunrise Hospital constituted an 

abusive litigation tactic.  
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 14. However, given the Court’s recent decision dismissing Sunrise Hospital’s Third-

Party Complaint, and oral pronouncements made during the course of oral argument for same, 

the Court declines to grant the Motion to Strike and the request for the imposition of sanctions. 

Such decision is also consistent with this Court permitting a renewed hearing on Defendant 

Sunrise Hospital’s “renewed” Motion for Partial Summary Judgment and granting that “renewed 

Motion for Partial Summary Judgment. 
 

III. DENIAL OF PLAINTIFF’S MOTION TO AMEND COMPLAINT IN 
PART WITH PREJUDICE, AND IN PART WITHOUT PREJUDICE. 

 
FINDINGS 

 

 15. Plaintiff Choloe Green filed a Motion to Amend Complaint, which was heard by 

the Court at the same time as the aforementioned Motion for Partial Summary Judgment and 

Countermotion for Sanctions. In furtherance of Plaintiff’s Motion to Amend Complaint, Plaintiff 

enclosed a proposed Amended Complaint with attached expert affidavit.  

 16. The proposed Amended Complaint attached to Plaintiff’s Motion to Amend 

attached a single affidavit of Lisa Karamardian, M.D. as an exhibit. The affidavit was the same 

affidavit from Dr. Karamardian that was provided with Plaintiff’s original Complaint. Again, the 

expert affidavit failed to identify by name “even as John or Jane Doe/Roe” the healthcare 

professional that was negligent and fails to set forth the specific act or acts as to each Defendant. 

Instead, the affidavit only identifies and discusses Dr. Delee and Sunrise Hospital. 

 17. In addition, in Plaintiff’s proposed Amended Complaint, Plaintiff asserts a new 

“Count III” which is entitled “Corporate Negligence – Against Defendant Sunrise Hospital.” In 

that new claim, Plaintiff newly asserts that Sunrise Hospital was negligent in its hiring, granting 

and retention of privileges, and supervision of Frank Delee, M.D. and Ali Kia, M.D.  

 18. Plaintiff did not seek to add Ali Kia, M.D. as an additional party Defendant in her 

proposed Amended Complaint provided with her Motion to Amend.  

 19. Defendant Sunrise Hospital, in opposition to Plaintiff’s Motion to Amend 

Complaint, contends, inter alia, that the Motion to Amend is untimely since the professional 
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negligence statute of limitations governing this medical malpractice action expired no later than 

August 10, 2018 (or about 2 years ago).  

 20. In considering Plaintiff’s Motion to Amend Complaint filed after the expiration 

of the deadline for filing such motions, and after the expiration of the professional negligence 

statute of limitations, the Court must first determine whether good cause exists for missing such 

deadline under NRCP Rule 16(b) so the Court can consider the merits of the Motion under the 

standard of NRCP 15(a).  

 21. As explained in the Conclusions of Law set forth below, the Court finds good 

cause to allow for the filing of an amended Complaint to add potential Doe/Roe defendants and 

to assert ostensible agency. But the Court does not find good cause to add a new cause of action 

as described and set forth in Plaintiff’s “Count III” for Corporate Negligence/Negligent 

Supervision. Finally, and for the reasons described below, although the Court finds good cause 

to allow Plaintiff to seek to amend her Complaint, the Court cannot grant the Motion to Amend 

at this time because the proposed Amended Complaint and affidavit attached to the Motion to 

Amend failed to comply with NRS § 41A.071.  
 

CONCLUSIONS OF LAW  
 

22. When a motion seeking leave to amend a pleading is filed after the expiration of 

the deadline for filing such motions, the district court must first determine whether good cause 

exists for missing the deadline under NRCP 16(b) before the court can consider the merits of the 

motion under the standards of NRCP 15(a). Nutton v. Sunset Station, Inc., 131 Nev. 279, 281, 

357 P.3d 966, 968 (Nev. App. 2015).  

23. Amended pleadings arising out of the same transaction or occurrence set forth in 

the original pleadings may relate back to the date of the original filing. See NRCP 15(c). The 

same remains true when an amended pleading adds a defendant that is filed after the statute of 

limitations so long as the proper defendant (1) receives actual notice of the action; (2) knows 

that it is the proper party; and (3) has not been misled to its prejudice by the amendment. Echols 

v. Summa Corp., 95 Nev. 720, 722, 601 P.2d 716, 717 (1979).  
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24. NRCP 15(c) is to be liberally construed to allow relation back of the amended 

pleading where the opposing party will be put to no disadvantage. See E.W. French & Sons, Inc. 

v. General Portland Inc., 885 F.2d 1392, 1396 (9th Cir.1989) (discussing Federal Rule of Civil 

Procedure 15).  

25. As a threshold matter, the Court finds good cause to allow for the filing of an 

amended complaint to allow for adding potential Doe/Roe defendants, and to assert ostensible 

agency. As the Nevada Court of Appeals noted in Nutton v. Sunset Station, Inc., the liberality 

reflected in NRCP 15(a) recognizes that discovery is a fluid process through which unexpected 

and surprising evidence is uncovered with regularity (particularly when important evidence was 

solely in the possession of one party when the case was initiated), and parties should have some 

ability to tailor their pleadings and reframe the case around what they might have learned after 

the initial pleadings were filed. 131 Nev. 279, 284, 357 P.3d 966, 970 (Nev. App. 2015).  

26. However, the Court does not find good cause to add a new cause of action set 

forth in Plaintiff’s “Count III” and described as Corporate Negligence/Negligent Supervision. 

Unlike Rule 15(a)'s liberal amendment policy which focuses on the bad faith of the party 

seeking to interpose an amendment and the prejudice to the opposing party, Rule 16(b)'s good 

cause standard primarily considers the diligence of the party seeking the amendment. Id. at 286. 

While discovery is not yet closed in this case, the pleadings fail to set forth good cause for 

seeking to add a new cause of action three years after the original complaint was filed.  

27. Despite finding good cause to amend the complaint as noted above, the Court 

cannot grant the motion to amend at this time because the complaint and affidavit, when read 

together, fail to comply with NRS § 41A.071. While the plaintiff has complied with NRS § 

41A.071 in filing an affidavit along with the Amended Complaint, the affidavit does not meet 

the four, specific affidavit requirements of the statute.  

28. The affidavit attached to the proposed Amended Complaint must: (1) support the 

allegations contained in the action; (2) be submitted by a medical expert who practices or has 

practiced in an area that is substantially similar to the type of practice engaged in at the time of 

the alleged professional negligence; (3) identify by name, or describes by conduct, each provider 

APP2-0453



 

Page 8 of 10 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

H
A

L
L

 P
R

A
N

G
L

E
 &

 S
C

H
O

O
N

V
E

L
D

, L
L

C
 

11
40

 N
O

R
T

H
 T

O
W

N
 C

E
N

T
E

R
 D

R
IV

E 
SU

IT
E

 3
50

 
L

A
S 

V
E

G
A

S,
 N

E
V

A
D

A
  8

91
44

 
T

EL
E

PH
O

N
E

:  
70

2-
88

9-
64

00
 

FA
C

SI
M

IL
E

:  
70

2-
38

4-
60

25
 

of health care who is alleged to be negligent; and (4) sets forth factually a specific act or acts of 

alleged negligence separately as to each defendant in simple, concise and direct terms. See NRS 

§ 41A.071. The attached affidavit does not meet the third and fourth prongs of the affidavit 

requirements. The affidavit fails to identify by name (even as John or Jane Doe/Roe) the 

healthcare professional who was allegedly negligent, and fails to set forth the specific act or acts 

of negligence as to each defendant. Instead, the affidavit only identifies and discusses Dr. Delee 

and Sunrise Hospital. Accordingly, Plaintiff s Motion to Amend Complaint is denied without 

prejudice in accordance with the Findings and Conclusions of Law set forth herein.  

 

 

 

. . . 

 

 

 

. . . 

 

 

 

. . . 

 

 

 

. . . 

 

 

 

. . . 
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Green v. Frank Delee, M.D., et al. 
Case No. A-17-757722-C  

 
ORDER 

 
ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND DECREED. 

 

DATED _____________________. 

 
       
DISTRICT COURT JUDGE 

 
 
 
 
 

Respectfully Submitted by and 
Approved as to Form and Content:      Approved as to Form and Content: 

 
DATED this 18th  day of September, 2020. 
 
HALL PRANGLE & SCHOONVELD, LLC 
 
 
/s/ Charlotte Buys, Esq.                         
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No. 8619 
TYSON J. DOBBS, ESQ. 
Nevada Bar No. 11953 
SHERMAN B. MAYOR, ESQ. 
Nevada Bar No. 1491 
T. CHARLOTTE BUYS, ESQ. 
Nevada Bar No. 14845 
1140 N. Town Center Dr., Ste. 350 
Las Vegas, NV  89144 
Attorneys for Defendant  
Sunrise Hospital and Medical Center, LLC 
 
 
. . . 
 
. . . 
 
. . . 

DATED this 18th  day of September, 2020. 
 
LAW OFFICE OF DANIEL MARKS 
 
 
/s/ Nicole Young, Esq.          
DANIEL MARKS, ESQ. 
Nevada Bar No. 2003 
NICOLE M. YOUNG, ESQ. 
Nevada Bar No. 12659 
610 South Ninth Street 
Las Vegas, NV 89101 
Attorneys for Plaintiff 
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Approved as to Form and Content: 
 
DATED this 18th  day of September, 2020. 
 
WILSON ELSER MOSKOWITZ 
EDELMAN & DICKER LLP 
 
 
/s/ Eric Stryker, Esq.     
ERIC K. STRYKER, ESQ. 
Nevada Bar No. 5793 
BRIGETTE E. FOLEY, ESQ. 
Nevada Bar No. 12965 
300 S. 4th Street 
Las Vegas, NV 89101 
Attorneys for Defendants 
Frank J. Deelee, M.D. and Frank J. Deelee, 
M.D., PC 
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Casey Henley

From: Stryker, Eric K. <Eric.Stryker@wilsonelser.com>

Sent: Friday, September 18, 2020 2:51 PM

To: Nicole Young; Charlotte Buys; Casey Henley; Daniel Marks

Cc: Lord, Nicole N.; Sherman Mayor

Subject: RE: Green v. Sunrise Hospital et al. 

[External Email] CAUTION!. 

You may use my e-signature to submit to the court. 

Have a good weekend, 

Eric K. Stryker 
Attorney at Law 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
702.727.1242 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
eric.stryker@wilsonelser.com

From: Nicole Young [mailto:NYoung@danielmarks.net]  
Sent: Friday, September 18, 2020 1:51 PM 
To: Charlotte Buys <cbuys@HPSLAW.COM>; Casey Henley <CHenley@HPSLaw.com>; Daniel Marks 
<DMarks@danielmarks.net>; Stryker, Eric K. <Eric.Stryker@wilsonelser.com> 
Cc: Lord, Nicole N. <Nicole.Lord@wilsonelser.com>; Sherman Mayor <smayor@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  

[EXTERNAL EMAIL]

Thank you! You may use my e-signature to submit to the court. 

Nicole M. Young, Esq. 
Associate Attorney 
Law Office of Daniel Marks 
610 South Ninth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 386-0536 
Facsimile: (702) 386-6812 

From: Charlotte Buys [mailto:cbuys@HPSLAW.COM]  
Sent: Friday, September 18, 2020 11:52 AM 
To: Nicole Young <NYoung@danielmarks.net>; Casey Henley <CHenley@HPSLaw.com>; Daniel Marks 
<DMarks@danielmarks.net>; Eric.Stryker@wilsonelser.com
Cc: Nicole.Lord@wilsonelser.com; Sherman Mayor <smayor@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  
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Sherman B. Mayor and Charlotte Buys 

From: Nicole Young <NYoung@danielmarks.net>  
Sent: Wednesday, September 16, 2020 5:07 PM 
To: Casey Henley <CHenley@HPSLaw.com>; Daniel Marks <DMarks@danielmarks.net>; Eric.Stryker@wilsonelser.com
Cc: Nicole.Lord@wilsonelser.com; Sherman Mayor <smayor@HPSLAW.COM>; Charlotte Buys <cbuys@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  

[External Email] CAUTION!. 

Hi Casey: 

Sorry for the delay. We have a few minor changes, as follows: 

1. In the Conclusions of Law regarding the Partial MSJ, please add the affidavit requirement and statute as why 
the motion is granted. 

2. In the Countermotion for Sanctions section, Dan and I were thinking it may be helpful to add the judge 
granted Sunrise reconsideration even though no formal motion granted. 

3. Please delete sentence 2 of paragraph 15 on page 5. 

Please let me know if you have any questions. 

Thank you! 
Nicole 

Nicole M. Young, Esq. 
Associate Attorney 
Law Office of Daniel Marks 
610 South Ninth Street 
Las Vegas, Nevada 89101 
Telephone: (702) 386-0536 
Facsimile: (702) 386-6812 

From: Casey Henley [mailto:CHenley@HPSLaw.com]  
Sent: Tuesday, September 15, 2020 9:51 AM 
To: Daniel Marks <DMarks@danielmarks.net>; Nicole Young <NYoung@danielmarks.net>; Eric.Stryker@wilsonelser.com
Cc: Nicole.Lord@wilsonelser.com; Sherman Mayor <smayor@HPSLAW.COM>; Charlotte Buys <cbuys@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  

Good Morning,  

Just following up on the proposed Order below. We are hoping to get this filed today.  

Thank you,  

Casey Henley
Legal Assistant
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NOTICE: The information contained in this electronic message is intended only for the personal and confidential use of the designated recipient(s) 
named above. This message may be attorney-client communication, and as such, is privileged and confidential. If the reader of this message is not the 
intended recipient or an agent respons ble for delivering it to the intended recipient, you are hereby notified that you have received this document in 
error, and that any review, dissemination, distr bution, or copying of this message is strictly prohibited. If you have received this communication in error, 
please notify us immediately by telephone or return e-mail and permanently destroy all original messages. Thank you.

From: Charlotte Buys  
Sent: Thursday, September 17, 2020 2:18 PM 
To: Nicole Young <NYoung@danielmarks.net>; Casey Henley <CHenley@HPSLaw.com>; Daniel Marks 
<DMarks@danielmarks.net>; Eric.Stryker@wilsonelser.com
Cc: Nicole.Lord@wilsonelser.com; Sherman Mayor <smayor@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  

Dear Nicole,  

We have attempted to address each of the proposed changes you have requested in the proposed Order as follows:  

 We have referenced to NRCP 56 and NRS 41A.071 in the “Conclusions of Law” section in the 
granting of the “renewed” Motion for Partial Summary Judgment.” 

 We have placed language in the Countermotion section indicating that the Court permitted the 
hearing of the “renewed” Motion for Partial Summary Judgment and then granted it. 

 Rather than delete sentence 2 in paragraph 15, we have chosen to delete the entire paragraph 15.  

Enclosed please find the revised proposed Order. We would like to file this Order no later than tomorrow, as it may be 
overdue even now. Please advise if the recent revisions are acceptable. 

Very truly yours, 

Sherman B. Mayor and Charlotte Buys 

From: Nicole Young <NYoung@danielmarks.net>  
Sent: Wednesday, September 16, 2020 5:07 PM 
To: Casey Henley <CHenley@HPSLaw.com>; Daniel Marks <DMarks@danielmarks.net>; Eric.Stryker@wilsonelser.com
Cc: Nicole.Lord@wilsonelser.com; Sherman Mayor <smayor@HPSLAW.COM>; Charlotte Buys <cbuys@HPSLAW.COM> 
Subject: RE: Green v. Sunrise Hospital et al.  

[External Email] CAUTION!. 

Hi Casey: 

Sorry for the delay. We have a few minor changes, as follows: 

1. In the Conclusions of Law regarding the Partial MSJ, please add the affidavit requirement and statute as why 
the motion is granted. 

2. In the Countermotion for Sanctions section, Dan and I were thinking it may be helpful to add the judge 
granted Sunrise reconsideration even though no formal motion granted. 

3. Please delete sentence 2 of paragraph 15 on page 5. 

Please let me know if you have any questions. 

Thank you! 
Nicole 
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-17-757722-CCholoe Green, Plaintiff(s)

vs.

Frank Delee, M.D., Defendant(s)

DEPT. NO.  Department 9

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 9/25/2020

E-File Admin efile@hpslaw.com

S. Vogel brent.vogel@lewisbrisbois.com

Eric Stryker eric.stryker@wilsonelser.com

Johana Whitbeck johana.whitbeck@lewisbrisbois.com

Erin Jordan erin.jordan@lewisbrisbois.com

Efile LasVegas efilelasvegas@wilsonelser.com

Angela Clark angela.clark@wilsonelser.com

Daniel Marks office@danielmarks.net

Tyson Dobbs tdobbs@hpslaw.com

Alia Najjar alia.najjar@wilsonelser.com

Charlotte Buys cbuys@hpslaw.com
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Patricia Daehnke patricia.daehnke@cdiglaw.com

Nicolle Etienne netienne@hpslaw.com

Sherman Mayor smayor@hpslaw.com

Casey Henley chenley@hpslaw.com

Nicole Lord nicole.lord@wilsonelser.com

Linda Rurangirwa linda.rurangirwa@cdiglaw.com

Amanda Rosenthal amanda.rosenthal@cdiglaw.com

Laura Lucero laura.lucero@cdiglaw.com

Nicole Young nyoung@danielmarks.net

Reina Claus rclaus@hpslaw.com

Deborah Rocha deborah.rocha@cdiglaw.com

Brigette Foley Brigette.Foley@wilsonelser.com

Richean Martin richean.martin@cdiglaw.com

Joshua Daor joshua.daor@lewisbrisbois.com
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v. ORAL ARGUMENT REQUESTED

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                               / 

MOTION FOR RECONSIDERATION

COMES NOW the Plaintiff, Choloe Green, by and through her counsel, Daniel Marks, Esq., and

Nicole M. Young, Esq., of the Law Office of Daniel Marks, and hereby submits her Motion for

Reconsideration. The grounds for Plaintiff’s motion are set forth in the attached Memorandum of Points

and Authorities.

DATED this               day of October, 2020.

LAW OFFICE OF DANIEL MARKS

                                                                
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 012659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

1

12th

/s/ Nicole M. Young

Case Number: A-17-757722-C

Electronically Filed
10/12/2020 10:49 AM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. PROCEDURAL BACKGROUND

On June 30, 2017, Plaintiff Choloe Green (“Choloe”) filed the instant Complaint for Medical

Malpractice against Defendant Sunrise Hospital and Medical Center, LLC (“Sunrise”) and Defendants

Frank J. Delee, M.D., and Frank J. Delee, MD, PC (“Delee”). Sunrise filed its Answer to Choloe’s

complaint on July 20, 2017, and Delee filed his Answer on July 31, 2017. The parties then began

discovery.

Sunrise filed its Motion for Partial Summary Judgment to Dismiss Any Claim of “Ostensible

Agency” for Dr. Kia and Dr. Delee on January 15, 2019. The hearing on that motion took place on

March 12, 2019. In response to that motion, Choloe conceded no ostensible agency between Sunrise and

Delee. This Court found the existence of ostensible agency between Sunrise and Dr. Kia, however, is an

issue of fact. 

Sunrise was granted leave to file a third-party complaint against Dr. Kia and his employer,

Nevada Hospitalist Group (“NHG”), for contribution and indemnity. Dr. Kia filed his answer on August

2, 2019. For some reason, NHG did not file its answer until December 27, 2019, more than six months

after the third-party complaint was filed. 

NHG then filed its motion for judgment on the pleadings on March 19, 2020. This Court heard

that motion on April 29, 2020, and took the matter under advisement. On May 11, 2020, this Court

granted NHG’s motion. Sunrise then renewed its motion for partial summary judgment on May 20,

2020. 

The renewed motion argued Choloe’s complaint does not refer to Dr. Kia by name or as a DOE

party. It also argued she did not claim ostensible agency. To alleviate any concerns regarding these

issues, Choloe filed her Motion for Leave of Court to Amend Complaint, on June 3, 2020, to add these

items. At that time, the deadline to file any motion to amend the complaint or add parties was September

1, 2020. Because her motion was timely filed, NRCP 15(a) required this Court freely grant the

amendment.

/ / / /

/ / / /
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II. FACTUAL BACKGROUND

On July 9, 2016, Delee performed a cesarean section on Choloe at Sunrise. Choloe is an African-

American female, who was about to turn 30 years old. She was discharged home on “post-operative day

one” even though the standard of care for “a routine cesarean is a 3-4 night stay in the hospital.” The

standard of care was also breached relating to the first discharge because Choloe “had not even

attempted to tolerate clear liquids and she had not passed flatus when she was released on post-operative

day number one.” (See Affidavit of Lisa Karamardian (“Karamardian Affidavit”), attached to Complaint

for Medical Malpractice as Exhibit 1, filed on June 30, 2017, at ¶ 4.)

On July 14, 2016, Choloe was admitted into Sunrise’s “medical/surgical unit because of the

diagnosis of sepsis.” She was five days post-partum and experiencing “severe abdominal pain and

reports of nausea, vomiting, fever, and chills.” (See Karamardian Affidavit, at ¶ 5.) She had various

conversations with doctors arranged by Sunrise. She was assigned a doctor, Dr. Kia, who she did not

know. She was treated by nurses of Sunrise and various other doctors called in by Sunrise. (See Affidavit

of Choloe Green, attached hereto as Ex. 3, at ¶ 5.)

She was discharged two days later, on July 16, 2016. Choloe’s discharge was discussed between

Delee and the doctors treating her at Sunrise. As part of his OB-GYN care and delivering of the child,

Delee was required to provide follow-up care for thirty (30) days. He breached this duty when he did not

provide Choloe competent care during her second hospital stay even though he was paid, through

Medicaid, to provide this care. (See Karamardian Affidavit, at ¶ 5; and see Excerpt of Deposition of

Frank J. Delee, M.D., dated September 20, 2018, attached hereto as Ex. 4, at pp. 41-42.) 

This discharge violated the standard of care because “[1] she was not able to tolerate a regular

diet[,]  . . .  [2] her KUB showed multiple dilated loops of bowel, thought to be related to a small bowel

obstruction,  . . .  [and] [3] [a]n intraperitoneal abscess was suspected on a CT scan.” Despite these

issues both Sunrise and Delee agreed to discharge her home. (See Karamardian Affidavit, at ¶ 5.) 

One day after her second discharge from Sunrise, July 17, 2017, Choloe was admitted into

Centennial Hills Hospital (“Centennial”), again in severe pain and with no real bowel movement. The

imaging studies at Centennial showed her condition had worsened in the one day since her discharge

from Sunrise. (See Karamardian Affidavit, at ¶ 6.) 

3
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Dr. Karamardian opined that based on the above breaches to the standard of care by Delee and

Sunrise, Choloe’s “hospital course was protracted with multiple complications and  . . .  [then]

discharged to a step down facility once her antibiotic course was felt to be completed, still on a feeding

tube and in need of rehabilitation.” (See Karamardian Affidavit, at ¶ 7.)

Choloe turned 30 years old during her second admission to Sunrise. After she was discharged

from Centennial and then the rehabilitation facility, she had to undergo a huge change of lifestyle,

especially for a 30-year-old with four children. During her time at Centennial and the rehabilitation

facility she was diagnosed with Chronic Obstructive Pulmonary Disease (“COPD”) and now requires

constant, 24-hour use of oxygen tanks. She also suffers other health issues related to COPD. These

health issues caused by Delee and Sunrise burden the State of Nevada through Medicaid, her insurance

provider. These health issues also prevent Choloe from obtaining meaningful employment to care for her

family.

III. LEGAL ARGUMENT

A motion for reconsideration must be filed within 14 days after notice of entry of the order.

EDCR 2.24(b). Reconsideration may be granted if the decision is “clearly erroneous.” Masonry and Tile

Contractors Assoc. of S. Nev. v. Jolly, Urga & Wirth LTD., 113 Nev. 737, 741, 941 P.2d 486 (1997). 

In this case, this Court’s sua sponte reconsideration of the renewed motion for partial summary

judgment outside the deadline to request reconsideration and denial of Choloe’s request for leave to

amend her complaint and were clearly erroneous. Each issue is discussed below.

A. This Court’s dismissal of the ostensible agency theory of liability based on its sua
sponte reconsideration of that motion is clearly erroneous.

Once a motion is “heard and disposed of” it may not be “renewed in the same cause, nor may the

same matters therein embraced be reheard, unless by leave of the court granted upon motion.” EDCR

2.24(a). Reconsideration of a prior ruling must be requested within 14 days of notice of entry of the

order. EDCR 2.24(b). Res judicata prevents litigants who are dissatisfied with a decision from filing

“serial motions until the right circumstances or the right judge allows them to achieve a different result,

/ / / /

/ / / /
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 based on essentially the same facts.” Ellis v. Carucci, 123 Nev. 145, 151, 161 P.3d 239, 243 (2007).

“Filing serial motions seeking the same relief only delays [] resolution.” Warenback v. Neven, 2018 WL

834607, *4 (D.Nev. Feb. 12, 2018). A serial motion is a redundant matter that this Court must strike. 

Sunrise’s renewed motion was really a motion for reconsideration that was more than two (2)

months late, in violation of EDCR 2.24. Sunrise comments on what it perceives as error in the original

order when it states this “Court rendered this decision, even though there was no assertion of ostensible

agency in Plaintiff’s Complaint and Dr. Kia was not identified in Plaintiff’s Complaint by name or act.”

(See Renewed Motion, at 3:14-16.) It was required to comply with EDCR 2.24's 14 day deadline to seek

reconsideration. Sunrise violated EDCR 2.24 when it filed the renewed motion. EDCR 2.24(a), which is

based on the theory of res judicata, does not allow serial motions based on the same facts.

The expert affidavit requirement of NRS 41A.071 only requies the affidavit contain the

following:

1. Supports the allegations contained in the action;

2. Is submitted by a medical expert who practices or has practiced in
an area that is substantially similar to the type of practice engaged
in at the time of the alleged professional negligence;

3. Identifies by name, or describes by conduct, each provider of
health care who is alleged to be negligent; and

4. Sets forth factually a specific act or acts of alleged negligence
separately as to each defendant in simple, concise and direct terms.

(Emphasis added).

The legislative purpose behind NRS 41A.071 was not to require theories of liability within the

expert affidavit, an issue of law, but rather to ensure a legitimate medical basis to proceed with a

malpractice lawsuit. See Zohar v. Zbiegien, 130 Nev. 733, 737-38, 334 P.3d 402 (2014). This Court

misapplied NRS 41A.071 when it granted Sunrise’s renewed motion for summary judgment on

ostensible agency. In dismissing a theory of liability tied to the medical malpractice cause of action, this

Court defied Nevada’s notice pleading standard and neglected to apply the Schlotfeldt v. Charter Hosp.

Of Las Vegas, 112 Nev. 42, 910 P.2d 271 (1996), elements for ostensible agency, which the evidence of

/ / / /

/ / / /
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this case supports. (See Opposition to Defendant Sunrise Hospital’s Renewed Motion for Partial

Summary Judgment to Dismiss any Claim of “Ostensible Agency” for Ali Kia, M.D., filed on June 3,

2020, incorporated herein by reference.)

In Zohar, the Nevada Supreme Court held a medical malpractice complaint and supporting

affidavit must be read together. 130 Nev. at 735. It held that even if the healthcare provider names are

omitted, the notice-pleading requirement is satisfied if the providers’ conduct is described. Id. at 737-40. 

By misconstruing Nevada law, and confusing the applicable standard of review relative to NRS

41A.071, this Court blocks the gates of justice even though Choloe’s complaint and expert witness

affidavit, in their current form, confirm Choloe has a doctor-verified complaint for malpractice based on

the conduct of the various individuals providing care at Sunrise. In relevant part, Choloe’s complaint

alleges: 

8. On July 14, 2016, after still not having a bowel movement post C-
section, Choloe went to the emergency room at Sunrise Hospital,
with severe abdominal pain and reports of nausea, vomiting, fever,
and chills. She was admitted to the medical/surgical unit because
of the diagnosis of sepsis. Sunrise Hospital discharged Choloe
on July 16, 2016, despite having a small bowel obstruction. The
discharge was discussed and confirmed by Dr. DeLee.

...
10. That Defendant Dr. DeLee and Sunrise Hospital breached the

standard of care in their treatment of Choloe and as a direct and
proximate result of that breach, Choloe has been damaged.

(See Complaint for Medical Malpractice, filed on June 30, 2017 (emphasis added).) These allegations

are supported by the Affidavit of Dr. Lisa Karamardian, attached to the Complaint as Exhibit 1, which

states in relevant part:

5. A review of the medical records also reveals that on July 14) 2016,
Ms. Green presented again to Sunrise Hospital, now five (5) days
post-partum, with severe abdominal pain and reports of nausea,
vomiting, fever, and chills. She was admitted to the
medical/surgical unit because of the diagnosis of sepsis. She was
discharged on July 16, 2016. The discharge was discussed and
confirmed by Dr. DeLee. This discharge violated the standard
of care. Ms. Green was discharged despite the fact that she was
not able to tolerate a regular diet. Further, on the day of her
discharge, her KUB showed multiple dilated loops of bowel,
thought to be related to a small bowel obstruction, yet she was
sent borne. An intraperitoneal abscess was suspected on a CT
scan, yet she was still sent home. This was a violation of the
standard of care by Sunrise Hospital and Dr. De Lee.

6
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(See Complaint for Medical Malpractice, filed on June 30, 2017 (emphasis added).)

Reading the relevant allegations with Dr. Karamardian’s sworn statement, it is clear the

individuals who provided Choloe care at Sunrise, as properly described by their conduct, sufficiently put

Sunrise on notice of a claim of ostensible agency. Because Sunrise is a hospital, not an individual, it

would be nonsensical and fly in the face of the English language to assume any other liability for the

conduct described. That is why this Court originally denied Sunrise’s motion for partial summary

judgment. This Court originally concluded:

Defendant's motion is DENIED as it relates to Plaintiffs claims against the
hospital for any of Dr. Kia's actions under the theory of ostensible agency.
As such, Plaintiff may argue that Defendant Sunrise Hospital and Medical
Center, LLC, is vicariously liable for Dr. Kia's actions under the doctrine
of ostensible agency. "Whether an ostensible agency relationship exists is
... a question of fact for the jury." McCrosky v. Carson Tahoe Regional
Medical Center, 133 Nev. Adv. Op. 115,408 P.3d 149 (2017).

(See Order From March 12, 2019 Hearing, filed on March 5, 2020.)

However this Court’s decision on the renewed motion concluded:

11. Sunrise Hospital is a statutory provider of healthcare per NRS §
41A.015. As a statutory provider of healthcare, the Hospital is
entitled to protections offered per NRS 41A. One of such
protections is the requirement that Plaintiff, in pursuing a
professional negligence action against the Hospital, comply with
NRS § 41A.071. To comply, Plaintiff must have provided an
expert affidavit that identifies by name or describes by conduct,
each provider of healthcare who is alleged to be negligent, sets
forth factually by a specific act or acts, separately, in simple,
concise and direct terms. Plaintiff’s proposed Amended Complaint
with the attached expert affidavit of Lisa Karamardian, M.D.,
failed to satisfy such requirements with regard to a claim that Dr.
Ali Kia is an ostensible agent of Sunrise Hospital.

(See Three (3) Part Order: (1) Granting Partial Summary Judgment Dismissing Ostensible Agency; (2)

Denying Sanctions; and (3) Denying Plaintiff’s Motion to Amend Complaint in Part With Prejudice, and

in Part Without Prejudice (“July 7th Order”), noticed on September 28, 2020.) This conclusion fails to

consider that Choloe properly described the conduct at issue, as required by NRS 41A.071. This Court

fails to explain why it applied a strict construction of NRS 41A.071, when its conclusions of law

acknowledge the complaint and affidavit must be liberally construed. (See July 7th Order, at ¶ 10.) 

This Court’s original order on this motion correctly applies the liberal construction of NRS

41A.071.

7
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B. This Court had no legal basis to deny Choloe’s request to amend her complaint.

On the outset, this Court improperly applied NRCP 16's deadline to seek leave to amend a

pleading. The last day to amend the pleadings and add parties, under the applicable scheduling order,

was September 1, 2020. (See Notice of Entry of Stipulation and Order to Extend the Discovery

Deadlines and Trial Date (Fifth Request), filed on April 23, 2020.) Choloe did not miss this deadline, as

this Court incorrectly concluded. (See July 7th Order, at ¶ 20.) It is unknown why this Court made this

incorrect conclusion.

 Pursuant to the Nevada Rules of Civil Procedure, a party may only amend her pleadings by leave

of the court after a responsive pleading is filed. NRCP 15(a). The Court must freely grant leave to amend

when justice so requires. NRCP 15(a). It is in the sound discretion of the court to grant leave to amend a

complaint. Stephens v. S. Nev. Music Co., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973). Absent “any

apparent or declared reason- such as undue delay, bad faith or dilatory motive on the part of the movant

the leave sought should be freely given.” Id.

 Choloe sought to amend her complaint to add DOE and ROE defendants and claims of

ostensible agency and corporate negligence/negligent supervision against Sunrise. This Court’s incorrect

analysis of NRCP 16 resulted in its incorrect application of the “good cause” standard to amend. She

should not be precluded from adding claims of “corporate negligence/negligent supervision” because she

was diligent in her requested amendment, well-within the scheduling order’s September 1, 2020,

deadline to seek leave to amend.

These amendments are necessary based on information discovered during this case and Sunrise’s

renewal of its motion for partial summary judgment on the issue of ostensible agency. Instead of

granting her request for leave to amend her complaint, this Court incorrectly concluded leave could not

be granted “because the proposed Amended Complaint and affidavit attached to the Motion to Amend

failed to comply with NRS 41A.071.” Again it is unknown how the requested amendments do not

comply with NRS 41A.071. This Court’s Minute Order caused massive confusion because its legal

analysis of this issue supports Choloe’s requested amendment, but the conclusion does not. Choloe’s

original affidavit when read in conjunction with the proposed Amended Complaint, supports her request

for leave to amend. NRS 41A.071 is not meant to be used as a sword against plaintiff’s in this way. This

8
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Court’s strict reading of that statute does not allow for this case to be heard on the merits when all

parties have been on notice, at least since 2019, that the claim against Sunrise involved ostensible agency

related to the conduct of individuals providing care at Sunrise. 

This Court incorrectly applies NRS 41A.071 when it requires any complaint and affidavit in a

malpractice case to “identify by name (even as John or Jane Doe/Roe) the healthcare professional who

was negligent.” (See July 7th Order, at ¶ 28.) NRS 41A.071 does not require these individuals be

identified by name, identification by conduct is sufficient. See Zohar, 130 Nev. At 737-40. It is the

conduct requirement that this Court has continually neglected to consider when it utilizes such a strict

interpretation.

IV. CONCLUSION

Based on the foregoing, this Court should grant Choloe’s Motion for Reconsideration by

reversing its order dismissing ostensible agency and granting her request to amend her complaint.

DATED this               day of October, 2020.

LAW OFFICE OF DANIEL MARKS

                                                                
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 012659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff
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12th

/s/ Nicole M. Young
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of October, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted

a true and correct copy of the above and foregoing MOTION FOR RECONSIDERATION by way of

Notice of Electronic Filing provided by the court mandated E-file & Serve System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS

10

12th

/s/ Nicole M. Young
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v. ORAL ARGUMENT REQUESTED

FRANK J. DELEE, M.D., an individual; 
FRANK J. DELEE MD, PC, a Domestic
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company.

Defendants.
                                                                              /

MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT

COMES NOW the Plaintiff, Choloe Green, by and through her counsel, Daniel Marks, Esq., of

the Law Office of Daniel Marks, and hereby moves for leave of this Court to amend her complaint. The

grounds for Plaintiff’s motion are set forth in the following Memorandum of Points and Authorities.

DATED this ____ day of October, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

1

16th

/s/ Nicole M. Young

Case Number: A-17-757722-C

Electronically Filed
10/16/2020 6:34 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I. FACTUAL BACKGROUND

On July 9, 2016, Defendants Frank J. Delee, M.D., and Frank J. Delee, MD, PC (“Delee”)

performed a cesarean section on Plaintiff Choloe Green (“Choloe”) at Defendant Sunrise Hospital and

Medical Center, LLC (“Sunrise”). Choloe is an African-American female, who was about to turn 30

years old. She was discharged home on “post-operative day one” even though the standard of care for “a

routine cesarean is a 3-4 night stay in the hospital.” The standard of care was also breached relating to

the first discharge because Choloe “had not even attempted to tolerate clear liquids and she had not

passed flatus when she was released on post-operative day number one.” (See Affidavit of Lisa

Karamardian (“Karamardian Affidavit”), attached to Complaint for Medical Malpractice as Exhibit 1,

filed on June 30, 2017, at ¶ 4.)

On July 14, 2016, Choloe was admitted into Sunrise’s “medical/surgical unit because of the

diagnosis of sepsis.” She was five days post-partum and experiencing “severe abdominal pain and

reports of nausea, vomiting, fever, and chills.” (See Karamardian Affidavit, at ¶ 5.) She had various

conversations with doctors arranged by Sunrise. She was assigned a doctor, Dr. Kia, who she did not

know. She was treated by nurses of Sunrise and various other doctors called in by Sunrise.

She was discharged two days later, on July 16, 2016. Choloe’s discharge was discussed between

Delee and the doctors treating her at Sunrise. As part of his OB-GYN care and delivering of the child,

Delee was required to provide follow-up care for thirty (30) days. He breached this duty when he did not

provide Choloe competent care during her second hospital stay even though he was paid, through

Medicaid, to provide this care. (See Karamardian Affidavit, at ¶ 5.)

This discharge violated the standard of care because “[1] she was not able to tolerate a regular

diet[,] . . . [2] her KUB showed multiple dilated loops of bowel, thought to be related to a small bowel

obstruction, . . . [and] [3] [a]n intraperitoneal abscess was suspected on a CT scan.” Despite these

issues both Sunrise and Delee agreed to discharge her home. (See Karamardian Affidavit, at ¶ 5.)

One day after her second discharge from Sunrise, July 17, 2017, Choloe was admitted into

/ / / /

/ / / /

2
APP2-0476



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Centennial Hills Hospital (“Centennial”), again in severe pain and with no real bowel movement. The

imaging studies at Centennial showed her condition had worsened in the one day since her discharge

from Sunrise. (See Karamardian Affidavit, at ¶ 6.)

Dr. Karamardian opined that based on the above breaches to the standard of care by Delee and

Sunrise, Choloe’s “hospital course was protracted with multiple complications and . . . [then]

discharged to a step down facility once her antibiotic course was felt to be completed, still on a feeding

tube and in need of rehabilitation.” (See Karamardian Affidavit, at ¶ 7.) The instant complaint was filed

on June 30, 2017.

Choloe turned 30 years old during her second admission to Sunrise. After she was discharged

from Centennial and then the rehabilitation facility, she had to undergo a huge change of lifestyle,

especially for a 30-year-old with four children. During her time at Centennial and the rehabilitation

facility she was diagnosed with Chronic Obstructive Pulmonary Disease (“COPD”) and now requires

constant, 24-hour use of oxygen tanks. She also suffers other health issues related to COPD. These

health issues caused by Delee and Sunrise burden the State of Nevada through Medicaid, her insurance

provider. These health issues also prevent Choloe from obtaining meaningful employment to care for her

family.

II. LEGAL ARGUMENT

Pursuant to the Nevada Rules of Civil Procedure, a party may only amend her pleadings by leave

of the court after a responsive pleading is filed. NRCP 15(a). The Court must freely grant leave to amend

when justice so requires. NRCP 15(a). It is in the sound discretion of the court to grant leave to amend a

complaint. Stephens v. S. Nev. Music Co., 89 Nev. 104, 105, 507 P.2d 138, 139 (1973). Absent “any

apparent or declared reason- such as undue delay, bad faith or dilatory motive on the part of the movant

the leave sought should be freely given.” Id.

In this case, Choloe seeks to amend her complaint to add Ali Kia, M.D., and Nevada Hospitalist

Group, LLP, his employer, as named parties to this complaint. This amendment is necessary based on

information discovered during this case and this Court’s recent decision granting Sunrise’s motion for

partial summary judgment on the issue of ostensible agency. As this Court is aware, Choloe filed a

motion for reconsideration of that order, as well as its decision denying her previous motion for leave to

3
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amend her complaint. In this Court’s Order from the July 7, 2020, hearing it comments that it could not

grant Choloe’s first motion to amend because Dr. Karamardian’s affidavit did not comply with NRS

41A.071 to add additional parties. Choloe’s instant motion to amend cures that issue with the affidavit of

Dr. Savluk. 

Choloe’s request for leave to amend is not made to delay this case. This case has been wrapped

up in motion practice for the better part of this year. This amendment seeks to resolve all pending issues

so that the parties can focus on discovery. The current initial expert disclosure deadline is December 30,

2020, and discovery closes on April 29, 2021. With this amendment, Defendants would still have time to

conduct discovery as to the proposed amendment to Choloe’s complaint. This does not cause any

prejudice to Ali Kia, M.D., because he was already a party to this case and has been deposed.

This Court cannot find the proposed amendment is made in bad faith or for any dilatory motive.

On January 15, 2019, Sunrise filed its first motion for partial summary judgment relating to

ostensible agency. As that motion related to Ali Kia, M.D., this Court ordered as follows:

Defendant's motion is DENIED as it relates to Plaintiffs claims against the
hospital for any of Dr. Kia's actions under the theory of ostensible agency.
As such, Plaintiff may argue that Defendant Sunrise Hospital and Medical
Center, LLC, is vicariously liable for Dr. Kia's actions under the doctrine
of ostensible agency. "Whether an ostensible agency relationship exists is
... a question of fact for the jury." McCrosky v. Carson Tahoe Regional
Medical Center, 133 Nev. Adv. Op. 115,408 P.3d 149 (2017).

(See Order From March 12, 2019 Hearing, filed on March 5, 2020.)

Then, on May 11, 2020, this Court issued its Minute Order relating to Third-Part Defendant

Nevada Hospitalist Group’s Motion for Judgment on the Pleadings. That minute order also comments on

the ostensible agency issue. After that minute order was issued, Sunrise renewed its motion for partial

summary judgment relating to its ostensible agency with Ali Kia. M.D.

Based on these orders, it has become apparent that Choloe must protect her rights and ensure that

she is able to recover for the malpractice at issue. Justice demands this case be heard on the merits. 

This Court should grant Choloe leave to amend her complaint adding Ali Kia, M.D., as a named

party.  A copy of Plaintiff’s proposed Amended Complaint is attached hereto as Exhibit 1, in accordance

with EDCR 2.30. That Amended Complaint contains the affidavit of Robert S. Savluk, M.D., who

/ / / /
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 reviewed Dr. Karamardian’s affidavit, which attributes medical negligence to the conduct of Sunrise

when it discharged Choloe on July 16, 2016. Dr. Savluk’s affidavit complies with NRS 41A.071 because

it expands on the conduct criticized by Dr. Karamardian and attributes that conduct to Ali Kia, M.D. 

III. CONCLUSION

Based on the foregoing, this Court should grant Choloe leave to amend her complaint in this

case.

DATED this ____ day of October, 2020.

LAW OFFICES OF DANIEL MARKS

______________________________________
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff

5

16th

/s/ Nicole M. Young

APP2-0479



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ____

day of October, 2020, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically transmitted

a true and correct copy of the above and foregoing MOTION FOR LEAVE OF COURT TO AMEND

COMPLAINT by way of Notice of Electronic Filing provided by the court mandated E-file & Serve

System, as follows:

 following:

Erik K. Stryker, Esq.
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4th Street, 11th floor 
Las Vegas, Nevada 89101
Attorneys for Frank J. Delee M.D. and Frank J. Delee P.C.

Sherman Mayor, Esq.
HALL PRANGLE& SCHOONVELD, LLC.
1160 N. Town Center Dr., Ste. 200
Las Vegas, Nevada 89144
Attorneys for Sunrise Hospital and Medical Center LLC.

___________________________________
An employee of the 
LAW OFFICE OF DANIEL MARKS
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16th

/s/ Nicole M. Young
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COMP
LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 12659
610 South Ninth Street
Las Vegas, Nevada 89101
(702) 386-0536: Fax (702) 386-6812
Attorneys for Plaintiff

DISTRICT COURT

CLARK COUNTY, NEVADA

CHOLOE GREEN, an individual, Case No. A-17-757722-C
Dept. No. IX

Plaintiff,

v.

FRANK J. DELEE, M.D., an individual; Arbitration Exempt - - Action
FRANK J. DELEE MD, PC, a Domestic for Medical Malpractice
Professional Corporation, SUNRISE HOSPITAL
AND MEDICAL CENTER, LLC, a Foreign
Limited-Liability Company; ALI KIA, M.D. an 
individual; and NEVADA HOSPITALIST
GROUP, LLP. 

Defendants.
                                                                              / 

AMENDED COMPLAINT FOR MEDICAL MALPRACTICE

COMES NOW Plaintiff Choloe Green, by and through undersigned counsel Daniel Marks, Esq., and

Nicole M. Young, Esq., of the Law Office of Daniel Marks, and for her claims against Defendants herein

allege as follows:

1. That at all times material hereto, Plaintiff Choloe Green (hereinafter “Choloe”) was a

resident of Clark County, Nevada.

2. That at all times material hereto, Defendant FRANK J. DELEE, M.D., was a licensed

medical doctor in the State of Nevada, and practiced in his professional corporation entitled

FRANK J. DELEE MD, PC.

/ / / /
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3. That at all times material hereto, Defendant FRANK J. DELEE MD, PC, was a domestic

professional corporation organized and existing under the laws of the state of Nevada and

registered to do business, and doing business in the State of Nevada in Clark County, Nevada.

4. That Defendant FRANK J. DELEE, MD, is the President of Defendant FRANK J. DELEE

MD, PC (hereinafter collectively referred to as “Dr. DeLee”).

5. That Defendant SUNRISE HOSPITAL AND MEDICAL CENTER, LLC, (hereinafter

“Sunrise Hospital”), was a foreign limited-liability company, registered to do business and

doing business in the State of Nevada in Clark County, Nevada.

6. That at all times material hereto, Defendant ALI KIA, M.D., was a licensed medical doctor

in the State of Nevada, and who practices through the limited-liability partnership entitled

NEVADA HOSPITALIST GROUP, LLP. 

7. That Defendant NEVADA HOSPITALIST GROUP, LLP, was a limited-liability partnership,

registered to do business and doing business in the State of Nevada in Clark County, Nevada.

8. At all relevant times, Defendants, and each of them, were the agents, ostensible agents,

servants, employees, employers, partners, co-owners and/or joint venturers of each other and

of their co-defendants, and were acting within the color, purpose and scope of their

employment, agency, ownership and/or joint ventures and by reason of such relationships the

Defendants, and each of them, are vicariously and jointly and severally responsible and liable

for the acts and/or omissions of their co-Defendants.

9. That on or about July 9, 2016, Dr. DeLee performed a cesarean section (C-Section) on

Choloe at Sunrise Hospital. Choloe was discharged from the hospital the following day, on

July 10, 2016, even though she did not have bowel movement prior to being discharged from

the hospital.

10. On July 13, 2016, Choloe had an appointment with Dr. DeLee. At that appointment, Choloe 

notified Dr. Delee that she had not had a bowel movement post C-section. He did not provide

any care or treatment to Choloe regarding her lack of a bowel movement.

/ / / /

/ / / /
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11. On July 14, 2016, after still not having a bowel movement post C-section, Choloe went to

the emergency room at Sunrise Hospital, with severe abdominal pain and reports of nausea,

vomiting, fever, and chills. She was admitted to the medical/surgical unit because of the

diagnosis of sepsis. Sunrise Hospital, through Ali Kia, M.D., discharged Choloe on July 16,

2016, despite having a small bowel obstruction. The discharge was discussed and confirmed

by Dr. DeLee.

12. That Choloe presented at Sunrise Hospital on July 14, 2016, seeking treatment from the

hospital, not a specific doctor. Upon her admission, Sunrise Hospital provided various

healthcare professionals, including doctors and nurses to provide emergency care/treatment

to Choloe. Throughout her stay from July 14-16, 2016, Choloe believed all healthcare

professionals that provided her care/treatment were employees and/or agents of the hospital.

She was never provided the opportunity to affirmatively chose who provided her

care/treatment. She was never informed the doctors or nurses providing care/treatment were

not employees and/or agents of the hospital.

13. On July 17, 2016, Choloe went to the emergency room at Centennial Hills Hospital where

she was admitted until she was finally discharged on September 2, 2016. Centennial Hills

admitted Choloe with the diagnosis of small bowel obstruction. She had an NG Tube placed,

underwent surgery,  had diffuse pulmonary infiltrates, suggestive of pulmonary edema or ARDS,

and eventually needed a tracheostomy and PEG tube placement. 

COUNT I

(Professional Negligence Against All Defendants)

14. Plaintiff restates and incorporates the allegations set forth in Paragraphs 1 through 13 herein

by reference.

15. That Defendant Dr. DeLee, Sunrise Hospital, Dr. Kia, and Nevada Hospitalist Group, LLP,

breached the standard of care in their treatment of Choloe and as a direct and proximate

result of that breach, Choloe has been damaged.

16. That as a direct and proximate result of all of the Defendants’ negligence, Choloe  has been

damaged in an amount in excess of $15,000.00.

3
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17. This Complaint is supported by the Affidavit of Lisa Karamardian, M.D., a copy of which

is attached hereto as Exhibit “A”.

18. This Complaint is supported by the Affidavit of Robert Savluk, M.D., a copy of which is

attached hereto as Exhibit “B”.

19. Choloe has been forced to retain counsel to bring this action and should be awarded his

reasonable attorneys fees and costs.

COUNT II

(Vicarious Liability- Against Defendants Sunrise Hospital and Nevada Hospitalist Group)

20. Plaintiff restates and incorporates the allegations set forth in Paragraphs 1 through 18 herein

by reference.

21. That a hospital and/or hospitalist group cannot avoid liability by claiming a secret or

undisclosed independent contractor relationship with doctors providing healthcare services

on its premises and/or through its scheduling service because that relationship is unknown

to a patient seeking emergency services from a hospital.

22. Defendant Sunrise Hospital and Nevada Hospitalist Group’s employees, agents and/or

servants were acting in the scope of their employment, under Defendants’ control, and in

furtherance of Defendant’ ‘interest at the time their actions fell below the standard of care

causing injuries to Plaintiff.

23. Defendant Sunrise Hospital and Nevada Hospitalist Group are vicariously liable for damages

resulting from its agents' and/or employees' and/or servants' negligent actions and omissions

regarding the injuries to Plaintiff to include, but not are not limited to, conduct in failing to

supervise and/or correct the negligence of their employees demonstrated disregard for the

safety of the Plaintiff.

24. That as a direct and proximate result of all of the Defendants’ negligence, Choloe  has been

damaged in an amount in excess of $15,000.00.

25. Choloe has been forced to retain counsel to bring this action and should be awarded his

reasonable attorneys fees and costs.

/ / / /
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WHEREFORE, Choloe prays for judgment against the Defendants, and each of them, as follows:

1. For special damages in a sum in excess of $15,000.00;

2. For compensatory damages in a sum in excess of $15,000.00;

3. For reasonable attorney’s fees and litigation costs incurred;

4. For such other and further relief as the Court deems just and proper.

DATED this               day of October, 2020.

LAW OFFICE OF DANIEL MARKS

                                                                
DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
NICOLE M. YOUNG, ESQ.
Nevada State Bar No. 012659
610 South Ninth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiff
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VERIFICATION

STATE OF NEVADA )
) ss:

COUNTY OF CLARK )

CHOLOE GREEN, being first duly sworn, deposes and says:

That I am the Plaintiff in the above-entitled matter; that I have read the above and foregoing

Complaint and know the contents thereof; that the same are true of my knowledge except for those

matters stated upon information and belief, and as to those matters, I believe them to be true.

________________________________________
CHOLOE GREEN

SUBSCRIBED AND SWORN to before me
this ___ day of June, 2020.

___ _______ ____________________
NOTARY PUBLIC in and for said
COUNTY and STATE

6
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