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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

SAMUEL JOSIAH CARUSO,   

                                     

                                          

Petitioner, 

       

vs. 

 

EIGHTH JUDICIAL DISTRICT 

COURT, 

                                      

                                       Respondent. 

 Supreme Court Case No.:  

 

District Court Case No.:  

C-19-345393-1 

 

 

   

 
 

APPENDIX TO PETITIONER’S PETITION 

FOR WRIT OF PROHIBITION OR MANDAMUS 

 

 

 

 

 

 

Ryan A. Hamilton, Esq. 

Nevada Bar No. 11587 

Sarah I. Perez, Esq. 

Nevada Bar No. 12628 

HAMILTON LAW 

5125 S. Durango, Suite C 

Las Vegas, NV 89113 

T: (702) 818-1818 

F: (702) 974-1139 

ryan@hamlegal.com 

sarah@hamlegal.com 

Attorneys for Petitioner 

 

Electronically Filed
Jan 21 2021 02:11 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82362   Document 2021-01827
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A. Order denying Defendant’s Motion to Dismiss Case and Exclude 

Evidence for District Attorney’s Violation of the Separation of 

Powers Under the Nevada Constitution (SC_0001-0002); 

 

B. Defendant’s Motion to Dismiss Case and Exclude Evidence for 

District Attorney’s Violation of the Separation of Powers Under the 

Nevada Constitution (SC_0003-0019); 

 

C. State’s Opposition to Defendant’s Motion to Dismiss Case and 

Exclude Evidence for District Attorney’s Violation of the Separation 

of Powers Under the Nevada Constitution (SC_0020-0065); 

 

D. Reply in Support of Defendant’s Motion to Dismiss Case and 

Exclude Evidence for District Attorney’s Violation of the Separation 

of Powers Under the Nevada Constitution (SC_0066-0072);  

 

E. State v. Plumlee, C-20-346852-A, Order Granting Appellant’s 

Motion to Reconsider, Granting the Appeal, Reversing Conviction, 

and Remanding to Lower Court (SC_0073-0079); 

 

F. State v. Plumlee, C-20-346852-A, Order Denying Respondent’s 

Motion for Clarification and Stay of the Proceedings (SC_0080-

0082). 

 

DATED this 20th day of January 2021. 

       

      HAMILTON LAW 

 

 

____________________________ 

      Ryan A. Hamilton, Esq. 

      Nevada Bar No.11587 

      Sarah I. Perez, Esq. 

      Nevada Bar No. 12628 

      HAMILTON LAW 

      5125 S. Durango, Suite C 

      Las Vegas, NV 89113 

      Tel: (702)818-1818 

      Fax: (702)974-1139 (fax)  

      Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

Pursuant to FRCP 5(b), I certify that I am an employee of 

HAMILTON LAW, LLC, and that on this 20th day of January 2021, 

APPENDIX TO PETITIONER’S PETITION FOR WRIT OF 

PROHIBITION OR MANDAMUS was served via the court’s electronic 

filing system to the following persons: 

 

Melanie Scheible, Esq. 

Ekaterina Derjavina, Esq. 

Office of the District Attorney 

200 Lewis Avenue 

Las Vegas, NV 89101 

melanie.scheible@clarkcountyda.com 

Ekaterina.derjavina@clarkcountyda.com 

 

Honorable Judge Mary Kay Holthus 

Eighth Judicial District Court, Department XVIII 

Regional Justice Center 

200 Lewis Avenue 

Las Vegas, NV 89155 

dept18lc@clarkcountycourts.us 

 
 

Employee of 

Hamilton Law, LLC 
 

mailto:Ekaterina.derjavina@clarkcountyda.com
mailto:michelle.sudano@clarkcountyda.com
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ORDR 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 

THE STATE OF NEVADA, 
 
             Plaintiff, 
 
  -vs- 
 
SAMUEL CARUSO 
#3003640 
   
                                  Defendant. 
 

 

CASE NO: 
 
DEPT NO: 

C-19-345393-1 
 
V 

 
ORDER DENYING DEFENDANT’S MOTION TO DISMISS CASE AND EXCLUDE 
EVIDENCE FOR DISTRICT ATTORNEY’S VIOLATION OF THE SEPARATION 

OF POWERS UNDER THE NEVADA CONSTITUTION 

This matter came before the Court on the Defendant’s Motion to Dismiss Case and 

Exclude Evidence. The Court, having reviewed the papers submitted by the defendant and 

the Opposition from the State, not requiring oral arguments of the parties, and GOOD 

CAUSE APPEARING,  

 IT IS HEREBY ORDERED that the Motion is DENIED for the reasons and 

arguments stated in the State’s Opposition.  

 
 
 
   

   

 

Electronically Filed
12/22/2020 2:20 PM

Case Number: C-19-345393-1

ELECTRONICALLY SERVED
12/22/2020 2:20 PM
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-19-345393-1State of Nevada

vs

Samuel Caruso

DEPT. NO.  Department 5

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/22/2020

Ryan Hamilton ryan@hamlegal.com

Chellsea Happeny chellsea@hamlegal.com

Melanie Scheible melanie.scheible@clarkcountyda.com

Ekaterina Derjavina ekaterina.derjavina@clarkcountyda.com

SC_0002
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Ryan A. Hamilton, Esq. 
Nevada Bar No. 11587 
HAMILTON LAW  
5125 S. Durango Dr., Ste. C 
Las Vegas, NV 89113 
Tel: (702) 818-1818 
Fax: (702) 974-1139 (fax) 
ryan@hamlegal.com  
Attorneys for Defendant, 
Samuel Josiah Caruso 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA,  
       
                                    Plaintiff, 
       
vs. 
 
SAMUEL JOSIAH CARUSO 
#3003640, 
                                      
                                    Defendant(s). 

 Case No: C-19-345393-1 

Dept. No.: V  

(HEARING REQUESTED) 

Defendant’s Motion to 
Dismiss Case and Exclude 
Evidence for District 
Attorney’s Violation of the 
Separation of Powers under 
the Nevada Constitution 

   

 
 COMES NOW, the Defendant, SAMUEL JOSIAH CARUSO (“Samuel”), 

by and through his counsel, Ryan A. Hamilton, Esq., and hereby files this 

Motion to Dismiss Case and Exclude Evidence for District Attorney’s 

Violation of the Separation of Powers under the Nevada Constitution. This 

Motion is made and based upon all the papers and pleadings on file herein.  

 DATED this 2nd day of December 2020. 

HAMILTON LAW 

       By: ____________________ 
             RYAN A. HAMILTON, ESQ. 

 

Case Number: C-19-345393-1

Electronically Filed
12/2/2020 3:05 PM
Steven D. Grierson
CLERK OF THE COURT

SC_0003

mailto:ryan@hamlegal.com
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NOTICE OF HEARING 
 

 TO: THE STATE OF NEVADA, Plaintiff; and 
 
 TO: THE DISTRICT ATTORNEY’S OFFICE: 
 
 PLEASE TAKE NOTICE that undersigned counsel will bring the 

Defendant’s Motion to Dismiss Case and Exclude Evidence for District 

Attorney’s Violation of the Separation of Powers under the Nevada 

Constitution on for hearing before the above entitled court on the _______ 

day of __________, 20___, at ______ _.m. or as soon thereafter as 

counsel can be heard. 

 DATED this 2nd day of December 2020. 

      Respectfully submitted,  
             
      By: ________________________ 

       RYAN A. HAMILTON, ESQ. 
       NEVADA BAR NO. 11587 
       HAMILTON LAW  
       5125 S. Durango Dr., Ste. C 
       Las Vegas, NV 89113 

              (702) 818-1818 
       (702) 974-1139 
       ryan@hamlegal.com 

             Attorneys for Defendant 
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POINTS AND AUTHORITIES 

 

 Deputy District Attorney Scheible’s prosecution of Defendant in this 

case violates Nevada’s Constitution concerning the separation of powers. See 

list of current legislators at  

https://www.leg.state.nv.us/App/Legislator/A/Senate/. DA Scheible is also 

a Senator in the Nevada State Legislature. Article 3, section 1 of the Nevada 

Constitution provides in relevant part: 

1. The powers of the Government of the State of 
Nevada shall be divided into three separate 
departments,--the Legislative,--the Executive and the 
Judicial; and no persons charged with the exercise of 
powers properly belonging to one of these 
departments shall exercise any functions, 
appertaining to either of the others, except in the 
cases expressly directed or permitted in this 
constitution. 
 

Nev. Const. art. III, § 1. Recently, another District Court reversed a 

defendant’s DUI conviction based on the State’s violation of the Separation 

of Powers. See Ex. A, Order reversing conviction, State v. Plumlee, Case No. 

C-20-346852-A, Dept. II, Eight Judicial District Court, Clark County, 

Nevada. In Plumlee, the Court held that the plain language of the Nevada 

Constitution forbids members of the legislative branch, such as senators, 

from simultaneously serving as prosecutors who are vested with power to 

enforce the laws as members of the executive branch. Id. at 2. Because DA 

Scheible did not have the legal authority under the Nevada Constitution, the 

SC_0005
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Court held that the defendant’s conviction was a legal nullity, having no force 

or effect. Id. at 3.  

 There is no question that DA Scheible, serving simultaneously as a 

prosecutor and senator, is exercising both legislative and executive power. In 

Del Papa v. Steffen, 112 Nev. 369, 377, 915 P.2d 245, 250 (Nev. 1996), the 

Nevada Supreme Court explained that “legislative power is the power of law-

making representative bodies to frame and enact laws, and to amend and 

repeal them... [and] [t]he executive power extends to the carrying out and 

enforcing the laws enacted by the legislature....”  

 In Steffen, the Nevada Supreme Court held that certain Justices 

violated the Separation of Powers where they initiated an investigation to 

expose sources of improper news leaks to the media. Id. at 369, 246-7. The 

Justices’ investigation into potentially criminal behavior was an improper 

exercise of executive power that the Nevada Constitution vests in the 

executive branch. Id. at 251, 378.  

 In State v. Second Judicial Dist. Court in & for Cty. of Washoe, 134 

Nev. 783, 790, 432 P.3d 154, 160–61 (Nev. 2018), the Nevada Supreme Court 

held a statute unconstitutional for violating the separation of powers where 

the statute granted the District Attorney veto power over a court’s sentencing 

decision to send a defendant to the veterans court program. There, the 

Supreme Court explained that Nevada’s constitution goes even further than 

SC_0006



 

 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

the federal constitution’s separation of powers in that the Nevada 

constitution “expressly prohibits any one branch of government from 

impinging on the functions of another.” Id. at 786, 158 (quoting Comm’n on 

Ethics v. Hardy, 125 Nev. 285, 292, 212 P.3d 1098, 1103 (Nev. 2009)).  

 The Nevada Supreme Court time and again has made clear that the 

separation of powers is fundamental to our system of constitutional 

democracy. Blackjack Bonding v. City of Las Vegas Mun. Court, 116 Nev. 

1213, 1219, 14 P.3d 1275, 1279 (Nev. 2000). Each branch serves as a check 

against the power of the others, preventing too much power being 

concentrated in any one branch. See id. For this constitutional structure to 

function properly, each branch must be allowed to operate independently. 

Id. “The division of powers is probably the most important single principle of 

government declaring and guaranteeing the liberties of the people. Galloway 

v. Truesdell, 83 Nev. 13, 18, 422 P.2d 237, 241 (Nev. 1967)(holding statute 

requiring District Judge to determine qualifications of minister in awarding 

or denying certificate to perform marriages was unconstitutional because it 

imposed nonjudicial powers on District Court judges).  

Each branch of government possesses inherent and incidental powers 

deemed “ministerial functions.” Id. at 21, 242. Ministerial functions allow 

each branch to accomplish its basic function so that the branches can 

function in a coordinated, interdependent fashion. Id. Through ministerial 

SC_0007
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functions the powers of one branch may at times appear to overlap with 

those of another. City of Sparks v. Sparks Mun. Court, 129 Nev. 348, 363, 

302 P.3d 1118, 1128–29 (Nev. 2013). Where any duplication of authority can 

be traced back to a branch’s “essential functions and basic source of power, 

the overlapping may be valid, but it is essential to the balance of powers that 

each branch is careful not to impinge on the authority of the other two 

branches, even in a small and seemingly harmless manner.” Id.  

 Applying these principles to the case at hand, there is no question the 

State, through DA Scheible, is improperly exercising both legislative and 

executive functions simultaneously. Serving as a state senator who makes 

laws is a quintessential legislative function; serving as a prosecutor is a 

quintessential executive function. Judge Scotti in Plumlee concluded it 

constituted a violation of procedural due process of “nearly the highest order 

for a person to be tried and convicted by a public official…in charge of both 

writing and enforcing the law.” Ex. A, Plumlee, at p. 3.  

 The State has prosecuted Samuel without the proper authority. What is 

more, the State kept Samuel in pre-trial detention for months without lawful 

authority and in violation of the separation-of-powers clause. Even today the 

State continues restricting Samuel’s movements, confining him to house 

arrest, without any lawful authority. This case must be dismissed 

SC_0008
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immediately as a violation of the separation of powers, an unconstitutional 

exercise of executive power, and a legal nullity.  

 Moreover, the fruits of this unconstitutional exercise of executive 

power should not be used against Samuel. In this case, the State has violated 

Samuel’s fundamental constitutional rights to procedural due process and 

his guarantees under Nevada’s separation-of-powers clause. The 

exclusionary rule applies to evidence obtained in violation of a defendant’s 

fundamental constitutional rights. Garcia v. State, 117 Nev. 124, 127–28, 17 

P.3d 994, 996 (Nev. 2001)(explaining history of the exclusionary rule and its 

purpose as being “to deter – to compel respect for the constitutional 

guaranty in the only effectively available way – by removing the incentive to 

disregard it”)(internal quotation omitted). The Court should exclude any 

evidence the State obtained against Samuel in bringing this improper 

prosecution. Further, the State should be precluded from using such 

evidence in the future should it seek to bring charges against Samuel again, 

after the dismissal of the instant case. Finally, any evidence the State 

obtained before filing charges against Samuel should also be excluded to the 

extent such evidence was obtained pursuant to a criminal investigation that 

violated the separation-of-powers clause.  

 WHEREFORE, Samuel respectfully requests that this Court order: 

1. That all evidence obtained against him in this case be excluded as a  

SC_0009
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remedy for the violation of his constitutional rights; 

2. That any evidence obtained in a criminal investigation (before the  

filing of the criminal complaint) be excluded to the extent the investigation 

violated the separation-of-powers clause; 

3. That this case be dismissed as a legal nullity because it involves an  

improper and unconstitutional use of executive power; and 

4. For all other just and proper relief. 

 DATED this 2nd day of December 2020. 

      HAMILTON LAW 

 
 

     By:/s/Ryan A. Hamilton 
           RYAN A. HAMILTON, ESQ. 
           Attorney for Defendant 
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CERTIFICATE OF SERVICE 

Pursuant to FRCP 5(b), I certify that I am an employee of HAMILTON 

LAW, LLC, and that on this 2nd day of December, Defendant’s Motion to 

Dismiss Case and Exclude Evidence for District Attorney’s 

Violation of the Separation of Powers under the Nevada 

Constitution was served via the court’s electronic filing system to the 

following persons: 

 
Melanie Scheible, Esq. 
Office of the District Attorney 
200 Lewis Avenue 
Las Vegas, NV 89101 
melanie.scheible@clarkcountyda.com 
Ekaterina.derjavina@clarkcountyda.com 
 

 

Employee of 
Hamilton Law, LLC 

 

SC_0011
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 Richard F. Scotti 
District Judge 

 

Department Two 

Las Vegas, NV 89155 

ORDR 
 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
JENNIFER LYNN PLUMLEE, 
 

Appellant(s), 
 

vs. 
 
STATE OF NEVADA,  
 

Respondent(s). 
 

Case No.:    C-20-346852-A  
Dept. No.:   II 
 
Henderson JC Case No.: 18MH0263X 
                                  18CRH002333-0000 
 
Hearing Date:    October 15, 2020 
Hearing Time:   10:00 a.m. 
 
 

 

ORDER: 

 GRANTING APPELLANT’S MOTION TO RECONSIDER, GRANTING THE 

APPEAL, REVERSING CONVICTION, AND REMANDING TO LOWER COURT 

 

PROCEDURAL HISTORY 

This matter came before the Court on a Motion to Reconsider this Court’s July 16, 

2020 decision, Denying Appellant’s Appeal. On February 11, 2020, Appellant filed her 

Notice of Appeal. After several continuances, and various other logistical issues, a hearing 

was held on July 9, 2020. This Court issued it ruling, denying the appeal, via Minute Order on 

July 16, 2020. Appellant timely filed a Motion to Reconsider, whereby she asserted newly 

discovered facts that Deputy District Attorney Melanie Scheible serves on the Nevada State 

Legislature, in violation of the Separation of Powers Doctrine
1
.  

On August 24, 2020, the Court held a Hearing and entertained arguments on 

Appellant’s motion. Given the gravity of Appellant’s assertions—and its potential widespread 

effects on others, like Scheible, who arguably hold dual governmental positions—the Court 

continued the hearing and allowed the parties an opportunity to provide supplemental briefing 

on the issue. 

                         
1
 This argument was also made by Appellant Molen, in case C-20-348754-A (Molen v. State), who is represented 

by the same counsel as Ms. Plumlee; with Deputy District Attorney Scheible similarly representing the State. 

Accordingly, the Court quasi-consolidated the cases, solely for the purpose of arguing the Separation of Powers 

issue. 

Electronically Filed
11/18/2020 10:58 AM

Statistically closed: J. USJR - CR - Bench Trial - Acquittal (USCBTA)SC_0013
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 Richard F. Scotti 
District Judge 

 

Department Two 

Las Vegas, NV 89155 

After reviewing all of the submitted papers and pleadings, and considering all of the 

arguments and authority presented, the Court GRANTS Appellant’s Motion to Reconsider, 

based on the violation of Appellant’s Constitutional rights to procedural due process, as 

explained below. 

 

DISCUSSION 

Appellant Jennifer Plumlee was deprived of her Constitutional rights of procedural due 

process because her prosecutor, Deputy District Attorney Scheible, also served as a Legislator 

at the time of the trial, in violation of the “Separation of Powers” doctrine – which doctrine 

exists as a fundamental feature of American government, and as an express clause in the 

Nevada Constitution. Nev. Const. Art III, §1. An individual may not serve simultaneously as 

the lawmaker and the law-enforcer of the laws of the State of Nevada. 

The plain and unambiguous language of the Nevada Constitution is that:   

 

The powers of the Government of the State of Nevada shall be divided 

into three separate departments, - the Legislative, - the Executive and the Judicial; 

and no persons charged with the exercise of powers properly belonging to one of 

these departments shall exercise any functions, appertaining to either of the 

others, except in the cases expressly directed or permitted in this Constitution. 

Nev. Const. Art III, §1. This is commonly known as the “Separation of Powers” 

clause. 

It is undisputed that Prosecutor Scheible was a person charged with the exercise of 

powers within the legislative branch of government at the time of the trial. Further, there is no 

reasonable dispute that, as prosecutor, she was charged with the exercise of powers within the 

executive branch. The enforcement of the laws of the State of Nevada are powers that fall 

within the executive branch of the government of the State of Nevada. See Nev. Const. Art. V, 

§7. Prosecutor Scheible was enforcing the laws of the State of Nevada, and representing the 

State of Nevada, and thus was exercising the powers delegated to her within the executive 

branch. 

SC_0014
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 Richard F. Scotti 
District Judge 

 

Department Two 

Las Vegas, NV 89155 

Deputy District Attorney Scheible did not have the legal authority to prosecute 

Appellant, thus the trial was a nullity.   

The Separation of Powers doctrine historically exists to protect one branch of 

government from encroaching upon the authority of another. However, more than that, it 

exists to safeguard the people against tyranny – the tyranny that arises where all authority is 

vested into one autocrat – a person who writes the law, enforces the law, and punishes for 

violations of the law. 

Our Founding Fathers understood that consolidated power was the genesis of 

despotism. A dispersion of power, they understood, was the best safeguard of liberty. As 

explained by James Madison, “The accumulation of all powers, legislative, executive and 

judiciary, in the same hands, whether of one, a few or many, and whether hereditary, self-

appointed or elective, may justly be pronounced the very definition of tyranny.” Federalist 

No. 47, ¶3. 

One who serves in the legislative branch in making the law must not and cannot 

simultaneously serve in the executive branch as a prosecutor of the State laws. This Court 

finds that it is a violation of procedural due process of nearly the highest order for a person to 

be tried and convicted by a public official who in charge of both writing and enforcing the 

law.   

The authorities cited by the State are very clearly wrong and distinguishable. 

In 2004, Attorney General (AG) Brian Sandoval issued an opinion that local executive 

branch employees are not prohibited from serving in the legislature. However, that opinion 

did not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch.   

In August 8, 2020, the Legislative Counsel Bureau issued an opinion that “local 

governments and their officers and employees are not part of one of the three departments of 

state government.” However, similar to the AG Opinion mentioned above, that opinion did 

not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

SC_0015
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District Judge 

 

Department Two 

Las Vegas, NV 89155 

Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch. 

The State’s reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is 

misplaced. The issue in Lane was whether the Judiciary was improperly interfering with the 

functions of the executive branch. The Nevada Supreme Court did not squarely reach the issue 

whether the due process rights of a criminal defendant were violated when prosecuted by an 

Assistant District Attorney who also served in the Legislature. Here, this Court is not directing 

the Office of the District Attorney to do or not to do anything. Rather, this Court is protecting 

the rights of the accused. 

The State attempts to draw a distinction between a “public officer” and a “mere public 

employee.” As to the former, the State acknowledges that the Separation of Powers Doctrine 

does apply to a person holding an Office established by the Constitution. However, the State 

invents out of thin air the notion that the Doctrine does not apply to an employee who carries 

out executive functions. The State’s purported authority, State ex rel. Mathews v. Murray, 70 

Nev. 116 (1953) does not stand for its proposition. Mathews merely held that a petition for 

Writ of Quo Warranto could not be used to remove a “public employee,” – only a “public 

officer.” While there might be a meaningful distinction between a public employee and public 

officer in some situations, it is not evidence in the words of the Nevada Separation of Powers 

doctrine. 

The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 

(2008) which held that the judiciary could not determine whether a legislator must be 

removed for violating the “Separation of Powers” doctrine where the legislator also served in 

the executive Branch. That case was based on lack of standing, rather than the merits. Further, 

this is not a case of the Judiciary determining the qualifications to be a member of the 

Legislature, or to work for the District Attorneys’ office. Rather this case involves the due 

process rights of an accused; and, in this case, those rights were violated. 

The Appellant was deprived of her constitutional rights to procedural due process even 

if the Nevada Separation of Powers clause as written does not apply to any persons employed 
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by local governments. The “Separation of Powers” doctrine is such a clear, vital, and well-

recognized aspect of the American system of government, existing long before the adoption of 

the Nevada Constitution.   

 

CONCLUSION 

This Court finds that it is fundamental to American jurisprudence that a person who is 

simultaneously the lawmaker and the law-enforcer of the laws of the State of Nevada shall not 

prosecute a criminal defendant. 

The Court finds that Appellant did not waive her right on appeal to raise the issue of 

separation of powers. Raising it in the Motion for Reconsideration is the same as raising it in 

the original appeal brief as the initial appeal is still pending. 

Accordingly, the Court hereby ORDERS, ADJUDGES, AND DECREES that 

Appellant’s Motion to Reconsider is GRANTED. 

The Court FURTHER ORDERS that Appellant’s Appeal is GRANTED, the lower 

court’s conviction is REVERSED, and the bond, if any, released to Appellant. 

The Court FURTHER ORDERS that this matter be REMANDED to the lower court 

for further proceedings consistent with this Order.  

IT IS SO ORDERED. 

Dated this ___ day of November, 2020.  
 
 
                 ___________________________________ 
                 RICHARD F. SCOTTI 
       DISTRICT COURT JUDGE 
       C-20-346852-A 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on or about the date signed, a copy of this Order was electronically 

served and/or placed in the attorney’s folder maintained by the Clerk of the Court and/or 

transmitted via facsimile and/or mailed, postage prepaid, by United States mail to the proper 

parties as follows: 
 

   
  Craig A. Mueller, Esq. 

Attorney(s) for Appellant(s) 
 
 
Steven B. Wolfson, Esq. 
Melanie L. Scheible, Esq. 
Alexander G. Chen, Esq. 
District Attorney(s) 
 
 
 
 
    /s/ Melody Howard 

                                                                    _________________________________ 
      Melody Howard  
      Judicial Executive Assistant 
      C-20-346852-A 
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CASE NO: C-20-346852-AJennifer Lynn Plumlee, 
Appellant(s)
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Nevada State of, Respondent(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/18/2020

Craig Mueller electronicservice@craigmuellerlaw.com

Rosa Ramos rosa@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com

Department II Dept02LC@clarkcountycourts.us

Craig Mueller receptionist@craigmuellerlaw.com
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Ryan A. Hamilton, Esq. 
Nevada Bar No. 11587 
HAMILTON LAW  
5125 S. Durango Dr., Ste. C 
Las Vegas, NV 89113 
Tel: (702) 818-1818 
Fax: (702) 974-1139 (fax) 
ryan@hamlegal.com  
Attorneys for Defendant, 
Samuel Josiah Caruso 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA,  
       
                                    Plaintiff, 
       
vs. 
 
SAMUEL JOSIAH CARUSO 
#3003640, 
                                      
                                    Defendant(s). 

 Case No: C-19-345393-1 

Dept. No.: V  

 

Reply in Support of 
Defendant’s Motion to 
Dismiss Case and Exclude 
Evidence for District 
Attorney’s Violation of the 
Separation of Powers under 
the Nevada Constitution 

   

 
 COMES NOW, the Defendant, SAMUEL JOSIAH CARUSO (“Samuel”), 

by and through his counsel, Ryan A. Hamilton, Esq., and hereby files his 

Reply in Support of Defendant’s Motion to Dismiss Case and Exclude 

Evidence for District Attorney’s Violation of the Separation of Powers under 

the Nevada Constitution. This Motion is made and based upon all the papers 

and pleadings on file herein.  

 DATED this 14th day of December 2020. 

 

Case Number: C-19-345393-1

Electronically Filed
12/14/2020 3:24 PM
Steven D. Grierson
CLERK OF THE COURT
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HAMILTON LAW 

       By: ____________________ 
             RYAN A. HAMILTON, ESQ. 

 
 

 
POINTS AND AUTHORITIES 

 

 A state legislator who also serves as a prosecutor has both the power to 

write the law and enforce it. Simultaneously exercising the core functions of 

two branches of government violates Nevada’s separation of powers. Because 

of this violation, the State lacked constitutional authority to prosecute and 

detain Samuel and this case must be dismissed. All evidence the State 

obtained through its unconstitutional prosecution and investigation should 

be deemed inadmissible fruits of these unlawful uses of power.1  

 The Nevada Supreme Court’s separation-of-powers decisions teach 

that where power is exercised in violation of the separation of powers, such 

action must cease and dismissal is required.2 Del Papa v. Steffen, 112 Nev. 

369, 372, 915 P.2d 245, 247 (Nev. 1996)(holding Supreme Court’s order 

appointing a special master to investigate improper leaks to news media 

 
1 The State complains that Samuel has not specified what evidence should be 
excluded. All evidence the State obtained in violation of the separation of 
powers should be excluded. This includes any evidence the State gathered or 
developed after bringing charges against Samuel, or any evidence the State 
gathered pre-filing at the direction of DA Scheible.  
2 The State mischaracterizes Samuel’s motion as one to disqualify DA 
Scheible. But dismissal, not disqualification, is the appropriate remedy for 
violation of the separation of powers. 
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violated separation of powers and was of no legal force); Comm’n on Ethics 

v. Hardy, 125 Nev. 285, 287, 212 P.3d 1098, 1101 (Nev. 2009)(affirming 

injunction of investigation of legislator that violated separation of powers).  

Notably, the Nevada Supreme Court has not held that a Deputy District 

Attorney is a mere public employee who is incapable of violating the 

separation of powers. Nor has the Nevada Supreme Court held that only 

public officers, such as the elected District Attorney, are capable of violating 

the Separation of Powers. Nothing in the text of Article 3, Section 1 of the 

Nevada Constitution suggests that the Separation of Powers only applies to 

public officers.  

The State’s argument that Deputy DA Scheible’s prosecution does not 

violate the Separation of Powers because she is a mere public employee is 

unavailing. The State relies principally for this argument on an advisory 

opinion that lacks the force of law. Compounding the problem, the advisory 

opinion itself bases much of its advice on a Nevada Supreme Court decision 

that was not resolved on separation-of-powers grounds, Heller v. Legislature 

of State of Nev., 120 Nev. 456, 473, 93 P.3d 746, 757 (Nev. 2004)(holding 

Secretary of State lacked standing to seek mandamus to prevent state 

government employees from serving in state legislature).  

Moreover, the Nevada Supreme Court’s 2018 decision in State v. 

Second Judicial Dist. Court in & for Cty. of Washoe, 134 Nev. 783, 784, 432 
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P.3d 154, 157 (Nev. 2018), undercuts the State’s position that only public 

officers, such as the elected District Attorney, may violate the separation of 

powers. There, the Supreme Court struck down as violating the separation of 

powers a statute prohibiting a district court from assigning criminal  

defendants to the veterans court program “unless the prosecuting attorney 

stipulates to the assignment.” Id. The Supreme Court explained that because 

sentencing decisions are within the power of the judiciary, “… requiring that 

a prosecutor stipulate to the district court’s [sentencing] decision, the effect 

of [the statute] is to afford an executive veto over a judicial function.” Id. at 

788, 159. “…[A]ny prosecutorial power over the district court’s disposition at 

this stage of the proceedings is offensive to the separation of powers.” Id.  

The Supreme Court in Cty. of Washoe did not draw any distinction 

between the elected District Attorney and other prosecutors such as a Deputy 

District Attorney. The Supreme Court in Cty. of Washoe did not suggest that 

only the elected District Attorney could violate the separation of powers. 

Rather, the Supreme Court indicated that any exercise of prosecutorial 

power was offensive to the separation of powers when it infringed on a 

district court’s sentencing decisions. Id. 

Further, the Nevada Supreme Court explained that charging decisions 

are a function of the executive branch. Id. at 786, 158 (citing Stromberg v. 

Second Judicial Court, 125 Nev. 1, 2-3, 200 P.3d 509, 510 (Nev. 2009)).   
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There is no question that individual prosecutors such as Deputy DA Scheible 

are vested with the power to make charging decisions. Of course, the elected 

District Attorney does not make charging decisions on each individual case.  

 All in all, Deputy DA Scheible simultaneously exercises core functions 

of the executive branch and legislative branch. In her capacity as a senator 

she is empowered to make the law. As a prosecutor she then enforces the law 

by deciding whether to bring charges against a particular defendant and 

what charges to bring. She then takes the ultimate enforcement action of 

prosecuting a defendant and seeking punishment for violation of the law. 

Such actions are the essence of executive power.   

 Because her dual role violates Nevada’s separation of powers, the 

instant prosecution of Samuel lacks constitutional authority. This case must 

be dismissed as a legal nullity and as violative of Samuel’s right to due 

process. Finally, evidence obtained against Samuel in violation of the 

separation of powers must be excluded in any future prosecution the State 

may seek to bring against him.  

 WHEREFORE, Samuel respectfully requests that this Court order: 

1. That all evidence obtained against him in this case be excluded as a  

remedy for the violation of his constitutional rights; 

2. That any evidence obtained in a criminal investigation (before the  

SC_0070
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filing of the criminal complaint) be excluded to the extent the investigation 

violated the separation-of-powers clause; 

3. That this case be dismissed as a legal nullity because it involves an  

improper and unconstitutional use of executive power; and 

4. For all other just and proper relief. 

 DATED this 14th day of December 2020. 

      HAMILTON LAW 

 
 

     By:/s/Ryan A. Hamilton 
           RYAN A. HAMILTON, ESQ. 
           Attorney for Defendant 
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CERTIFICATE OF SERVICE 

Pursuant to FRCP 5(b), I certify that I am an employee of HAMILTON 

LAW, LLC, and that on this 14th day of December, Reply in Support of 

Defendant’s Motion to Dismiss Case and Exclude Evidence for 

District Attorney’s Violation of the Separation of Powers under 

the Nevada Constitution was served via the court’s electronic filing 

system to the following persons: 

 
Melanie Scheible, Esq. 
Office of the District Attorney 
200 Lewis Avenue 
Las Vegas, NV 89101 
melanie.scheible@clarkcountyda.com 
Ekaterina.derjavina@clarkcountyda.com 
 

 

Employee of 
Hamilton Law, LLC 
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ORDR 
 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
JENNIFER LYNN PLUMLEE, 
 

Appellant(s), 
 

vs. 
 
STATE OF NEVADA,  
 

Respondent(s). 
 

Case No.:    C-20-346852-A  
Dept. No.:   II 
 
Henderson JC Case No.: 18MH0263X 
                                  18CRH002333-0000 
 
Hearing Date:    October 15, 2020 
Hearing Time:   10:00 a.m. 
 
 

 

ORDER: 

 GRANTING APPELLANT’S MOTION TO RECONSIDER, GRANTING THE 

APPEAL, REVERSING CONVICTION, AND REMANDING TO LOWER COURT 

 

PROCEDURAL HISTORY 

This matter came before the Court on a Motion to Reconsider this Court’s July 16, 

2020 decision, Denying Appellant’s Appeal. On February 11, 2020, Appellant filed her 

Notice of Appeal. After several continuances, and various other logistical issues, a hearing 

was held on July 9, 2020. This Court issued it ruling, denying the appeal, via Minute Order on 

July 16, 2020. Appellant timely filed a Motion to Reconsider, whereby she asserted newly 

discovered facts that Deputy District Attorney Melanie Scheible serves on the Nevada State 

Legislature, in violation of the Separation of Powers Doctrine
1
.  

On August 24, 2020, the Court held a Hearing and entertained arguments on 

Appellant’s motion. Given the gravity of Appellant’s assertions—and its potential widespread 

effects on others, like Scheible, who arguably hold dual governmental positions—the Court 

continued the hearing and allowed the parties an opportunity to provide supplemental briefing 

on the issue. 

                         
1
 This argument was also made by Appellant Molen, in case C-20-348754-A (Molen v. State), who is represented 

by the same counsel as Ms. Plumlee; with Deputy District Attorney Scheible similarly representing the State. 

Accordingly, the Court quasi-consolidated the cases, solely for the purpose of arguing the Separation of Powers 

issue. 

Electronically Filed
11/18/2020 10:58 AM

Statistically closed: J. USJR - CR - Bench Trial - Acquittal (USCBTA)SC_0073



 

2 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Richard F. Scotti 
District Judge 

 

Department Two 

Las Vegas, NV 89155 

After reviewing all of the submitted papers and pleadings, and considering all of the 

arguments and authority presented, the Court GRANTS Appellant’s Motion to Reconsider, 

based on the violation of Appellant’s Constitutional rights to procedural due process, as 

explained below. 

 

DISCUSSION 

Appellant Jennifer Plumlee was deprived of her Constitutional rights of procedural due 

process because her prosecutor, Deputy District Attorney Scheible, also served as a Legislator 

at the time of the trial, in violation of the “Separation of Powers” doctrine – which doctrine 

exists as a fundamental feature of American government, and as an express clause in the 

Nevada Constitution. Nev. Const. Art III, §1. An individual may not serve simultaneously as 

the lawmaker and the law-enforcer of the laws of the State of Nevada. 

The plain and unambiguous language of the Nevada Constitution is that:   

 

The powers of the Government of the State of Nevada shall be divided 

into three separate departments, - the Legislative, - the Executive and the Judicial; 

and no persons charged with the exercise of powers properly belonging to one of 

these departments shall exercise any functions, appertaining to either of the 

others, except in the cases expressly directed or permitted in this Constitution. 

Nev. Const. Art III, §1. This is commonly known as the “Separation of Powers” 

clause. 

It is undisputed that Prosecutor Scheible was a person charged with the exercise of 

powers within the legislative branch of government at the time of the trial. Further, there is no 

reasonable dispute that, as prosecutor, she was charged with the exercise of powers within the 

executive branch. The enforcement of the laws of the State of Nevada are powers that fall 

within the executive branch of the government of the State of Nevada. See Nev. Const. Art. V, 

§7. Prosecutor Scheible was enforcing the laws of the State of Nevada, and representing the 

State of Nevada, and thus was exercising the powers delegated to her within the executive 

branch. 

SC_0074
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Deputy District Attorney Scheible did not have the legal authority to prosecute 

Appellant, thus the trial was a nullity.   

The Separation of Powers doctrine historically exists to protect one branch of 

government from encroaching upon the authority of another. However, more than that, it 

exists to safeguard the people against tyranny – the tyranny that arises where all authority is 

vested into one autocrat – a person who writes the law, enforces the law, and punishes for 

violations of the law. 

Our Founding Fathers understood that consolidated power was the genesis of 

despotism. A dispersion of power, they understood, was the best safeguard of liberty. As 

explained by James Madison, “The accumulation of all powers, legislative, executive and 

judiciary, in the same hands, whether of one, a few or many, and whether hereditary, self-

appointed or elective, may justly be pronounced the very definition of tyranny.” Federalist 

No. 47, ¶3. 

One who serves in the legislative branch in making the law must not and cannot 

simultaneously serve in the executive branch as a prosecutor of the State laws. This Court 

finds that it is a violation of procedural due process of nearly the highest order for a person to 

be tried and convicted by a public official who in charge of both writing and enforcing the 

law.   

The authorities cited by the State are very clearly wrong and distinguishable. 

In 2004, Attorney General (AG) Brian Sandoval issued an opinion that local executive 

branch employees are not prohibited from serving in the legislature. However, that opinion 

did not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch.   

In August 8, 2020, the Legislative Counsel Bureau issued an opinion that “local 

governments and their officers and employees are not part of one of the three departments of 

state government.” However, similar to the AG Opinion mentioned above, that opinion did 

not specifically consider that a Deputy District Attorney enforcing the laws of the State of 

SC_0075
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Nevada, and representing the State of Nevada, is actually exercising powers belonging to the 

State executive branch. 

The State’s reliance on Lane v. District Court, 760 P.2d 1245 (Nev. 1988) is 

misplaced. The issue in Lane was whether the Judiciary was improperly interfering with the 

functions of the executive branch. The Nevada Supreme Court did not squarely reach the issue 

whether the due process rights of a criminal defendant were violated when prosecuted by an 

Assistant District Attorney who also served in the Legislature. Here, this Court is not directing 

the Office of the District Attorney to do or not to do anything. Rather, this Court is protecting 

the rights of the accused. 

The State attempts to draw a distinction between a “public officer” and a “mere public 

employee.” As to the former, the State acknowledges that the Separation of Powers Doctrine 

does apply to a person holding an Office established by the Constitution. However, the State 

invents out of thin air the notion that the Doctrine does not apply to an employee who carries 

out executive functions. The State’s purported authority, State ex rel. Mathews v. Murray, 70 

Nev. 116 (1953) does not stand for its proposition. Mathews merely held that a petition for 

Writ of Quo Warranto could not be used to remove a “public employee,” – only a “public 

officer.” While there might be a meaningful distinction between a public employee and public 

officer in some situations, it is not evidence in the words of the Nevada Separation of Powers 

doctrine. 

The State wrongly relies on Heller v. Legislature of the State of Nevada, 120 Nev. 456 

(2008) which held that the judiciary could not determine whether a legislator must be 

removed for violating the “Separation of Powers” doctrine where the legislator also served in 

the executive Branch. That case was based on lack of standing, rather than the merits. Further, 

this is not a case of the Judiciary determining the qualifications to be a member of the 

Legislature, or to work for the District Attorneys’ office. Rather this case involves the due 

process rights of an accused; and, in this case, those rights were violated. 

The Appellant was deprived of her constitutional rights to procedural due process even 

if the Nevada Separation of Powers clause as written does not apply to any persons employed 
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by local governments. The “Separation of Powers” doctrine is such a clear, vital, and well-

recognized aspect of the American system of government, existing long before the adoption of 

the Nevada Constitution.   

 

CONCLUSION 

This Court finds that it is fundamental to American jurisprudence that a person who is 

simultaneously the lawmaker and the law-enforcer of the laws of the State of Nevada shall not 

prosecute a criminal defendant. 

The Court finds that Appellant did not waive her right on appeal to raise the issue of 

separation of powers. Raising it in the Motion for Reconsideration is the same as raising it in 

the original appeal brief as the initial appeal is still pending. 

Accordingly, the Court hereby ORDERS, ADJUDGES, AND DECREES that 

Appellant’s Motion to Reconsider is GRANTED. 

The Court FURTHER ORDERS that Appellant’s Appeal is GRANTED, the lower 

court’s conviction is REVERSED, and the bond, if any, released to Appellant. 

The Court FURTHER ORDERS that this matter be REMANDED to the lower court 

for further proceedings consistent with this Order.  

IT IS SO ORDERED. 

Dated this ___ day of November, 2020.  
 
 
                 ___________________________________ 
                 RICHARD F. SCOTTI 
       DISTRICT COURT JUDGE 
       C-20-346852-A 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on or about the date signed, a copy of this Order was electronically 

served and/or placed in the attorney’s folder maintained by the Clerk of the Court and/or 

transmitted via facsimile and/or mailed, postage prepaid, by United States mail to the proper 

parties as follows: 
 

   
  Craig A. Mueller, Esq. 

Attorney(s) for Appellant(s) 
 
 
Steven B. Wolfson, Esq. 
Melanie L. Scheible, Esq. 
Alexander G. Chen, Esq. 
District Attorney(s) 
 
 
 
 
    /s/ Melody Howard 

                                                                    _________________________________ 
      Melody Howard  
      Judicial Executive Assistant 
      C-20-346852-A 
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CASE NO: C-20-346852-AJennifer Lynn Plumlee, 
Appellant(s)

vs

Nevada State of, Respondent(s)

DEPT. NO.  Department 2

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 11/18/2020

Craig Mueller electronicservice@craigmuellerlaw.com

Rosa Ramos rosa@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com

Department II Dept02LC@clarkcountycourts.us

Craig Mueller receptionist@craigmuellerlaw.com
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DAO 
 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 
JENNIFER LYNN PLUMLEE, 
 

Appellant(s), 
 

vs. 
 
STATE OF NEVADA,  
 

Respondent(s). 
 

Case No.:    C-20-346852-A  
Dept. No.:   19 
 
Hend. JC Case No.: 18MH0263X 
 
Hearing Date:    December 3, 2020 
Hearing Time:   Chambers 
 
 

   

 

ORDER DENYING RESPONDENT’S MOTION FOR CLARIFICATION AND STAY 

OF THE PROCEEDINGS  

 

This matter came before Judge Richard Scotti on a Motion for Clarification and Stay 

of his prior November 18, 2020 Order Granting Appellant’s Motion to Reconsider, Granting 

the Appeal, Reversing Conviction, and Remanding to Lower Court. Judge Scotti issued his 

ruling on the matter via Minute Order on December 15, 2020, and Respondent appealed to the 

Nevada Supreme Court. Subsequently, the Nevada Supreme Court issued its December 31, 

2020 Order, directing Respondent to obtain a written Order memorializing Judge Scotti’s 

December 15
th

 ruling. In response, this written Order follows. 

On December 15, 2020, Judge Richard Scotti issued the following ruling: 

The Court DENIES the State's Motion For Clarification And Stay of the Proceedings. 

This Court finds that Judge Scotti's decision was rendered in complete compliance with the 

Nevada Code of Judicial Conduct, and without any improper bias or prejudice. The State 

suggests that the Judge was influenced by a campaign contribution from attorney Craig 

Mueller. The State is clearly wrong for several reasons. First, the amount of the Mueller 

contribution represents merely one-half of one percent of the total campaign contributions and 

loans to the Re-elect Judge Scotti campaign. Second, Judge Scotti had actually made two very 

significant rulings against other clients of Mr. Mueller even after the receipt of the campaign 
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 Crystal Eller 
District Judge 

 

Department Nineteen 

Las Vegas, NV 89155 

contribution - thus confirming that Judge Scotti renders decision on the merits, rather than 

external or improper factors. Third, Judge Scotti's decision is legally correct and properly 

based on the Nevada Constitution and the principle of Separation of Powers. Fourth, Judge 

Scotti confirms that he acted with impartiality, in strict compliance with the Nevada Code of 

Judicial Conduct, and without any bias or prejudice. The Nevada Code of Judicial Conduct 

and the Nevada Supreme Court permit sitting Judges and Judicial candidates to accept 

campaign contributions from attorneys that have or may have clients with matters pending in 

their Department - provided it does not lead to actual bias. In fact it is an established practice 

and commonplace in the Eighth Judicial District Court for Judges and Judicial-candidates to 

solicit and accept contributions from attorneys that have or might in the future have cases 

before them. This Court has carefully considered each of the factors set forth in Ivey v. Eighth 

Judicial District Court, 129 Nev. 154, 159 (2013) in exercising its obligation to remain on this 

case.  

Further, the Court DENIES the State's request for a stay pursuant to NRAP 8(a). The 

State is not prejudiced by the denial of a stay, and the denial of a stay will not defeat the object 

of any appeal. 

 

 

 
 
                ___________________________ 
                CRYSTAL ELLER 
      DISTRICT COURT JUDGE 
      C-20-346852-A 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-20-346852-AJennifer Lynn Plumlee, 
Appellant(s)

vs

Nevada State of, Respondent(s)

DEPT. NO.  Department 19

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Decision and Order was served via the court’s electronic eFile system 
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/14/2021

Craig Mueller electronicservice@craigmuellerlaw.com

Rosa Ramos rosa@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com

Department II Dept02LC@clarkcountycourts.us

Craig Mueller receptionist@craigmuellerlaw.com
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