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Stipulation and Order Re: Revised Scheduling Order

Omnibus Motions in Limine are not allowed

Case Number: A-16-735910-B

Electronically Filed
6/12/2020 10:27 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKK OF THE COUUURTRTRTRTTTTTTTRRRR
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Case Number: A-16-735910-B

Electronically Filed
11/13/2020 5:06 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUURTRTRTRTTRTRTTTT

Case Number: A-16-735910-B

ELECTRONICALLY SERVED
11/13/2020 5:10 PM
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1 LAS VEGAS, NEVADA, MONDAY, JULY 8, 2019, 9:11 A.M.

2 (Court was called to order)

3 THE COURT:  Tricarichi versus PriceWaterhouseCooper.

4 You know, I had flashbacks reading this.

5 Mr. Byrne, we've talked about you a lot in the last

6 12 days in an evidentiary hearing I'm in.

7 MR. BYRNE:  I am afraid to even ask, Your Honor.

8 Good morning, Your Honor.  Pat Byrne on behalf of

9 PriceWaterhouseCoopers.  With me is, from Skadden Arps, Peter

10 Morrison and Zach Faigen.

11           THE COURT:  Good morning, gentlemen.

12 Okay.  It's your motion, I gather.

13 MR. BYRNE:  Yes, Your Honor.  A bit like Bill Murray

14 in "Groundhog Day."

15           THE COURT:  Yes.

16 MR. BYRNE:  The Court is familiar with the issues in

17 this motion.  You granted summary judgment with similar

18 motions.  We briefed it again on the motion to amend, and then

19 we're here now a third time on the motion to dismiss.  And

20 actually we had briefed it before that, before the Court was

21 reassigned.

22           THE COURT:  Before another judge.

23 MR. BYRNE:  Yes.

24           THE COURT:  And it went on appeal.

25 MR. BYRNE:  Yes.

2
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1           THE COURT:  And then got some decisions from the

2 appellate courts.

3 MR. BYRNE:  The plaintiff's old claim is that

4 PriceWaterhouse gave negligent tax advice in 2003.  The new

5 claim is that in December of 2008 PriceWaterhouse failed to

6 tell plaintiff about the old negligence in 2003.

7           THE COURT:  And the new IRS rule.

8 MR. BYRNE:  The problem, Your Honor, is this Court

9 found that 10 months earlier plaintiff was on notice of the

10 negligent advice, in February of 2008.

11           THE COURT:  But don't you think you've still got to

12 disclose it?

13 MR. BYRNE:  Well, Your Honor --

14           THE COURT:  And assume that's true and some day

15 there's a question of fact that gets resolved.  But don't you

16 think you've got to disclose?  I know if you were a lawyer in

17 your office and you had given transactional advice to somebody

18 and something really big happened that screwed up the

19 transaction, you'd probably reach out to your client and say,

20 hey, guys --

21 MR. BYRNE:  Your Honor, your question poses two --

22 there's two elements to your question, first off do you think

23 there's this duty to tell the client.  Okay.  Let's accept

24 that as true, because I want to I want to get to -- I don't

25 agree with it, and I'll tell you why.  But let me tell you why

3
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1 it doesn't matter.  It's December of 2008, and I now have this

2 new duty.  Now, at this time the plaintiff is represented by

3 his own tax professionals, because they're dealing with the

4 fact that the IRS has got them in the cross-hairs.  So they've

5 got their own tax advisors that are not reaching out to

6 PriceWaterhouse.  In 2008 if in fact there's a new duty,

7 they're on notice.

8           THE COURT:  Not a new duty, an existing duty.

9 MR. BYRNE:  Okay.  But let's just call it a new --

10           THE COURT:  A new event.

11 MR. BYRNE:  Right.  At this time, Your Honor, it's

12 -- they're already on notice 10 months earlier.  So the fact

13 that has to be disclosed, in other words, what's the omitted

14 fact, it's not that I have this duty.  That's not material.

15 The material fact that has to be disclosed is that, hey, we

16 made a mistake in 2003.  That's the fact that has to be

17 disclosed.  They're already on notice of it, Your Honor.  So

18 if in fact this triggers a new claim, it starts immediately at

19 that time, because they're on notice.  Remember, the statute

20 says it starts at the date they knew or should have known of

21 the omission.  And it uses the word "omission," Your Honor. 

22 So what's the material fact that was omitted?  It's not that I

23 now have this legal duty or continuing legal duty, it's that I

24 made this mistake.  Well, guess what, Your Honor.  If we start

25 at that date, December, we go to December of 2010, it's still
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1 stale, because it didn't toll until January.  The effective

2 date wasn't until January.

3 So, Your Honor, even if you accept there's this

4 continuing duty or a new duty, the claim is still stale.  And

5 that's the fundamental problem.  And the same thing with the

6 causation, Your Honor.  But let's go to the duty, okay.  Now,

7 so you've got the problem of even if there's a duty it doesn't

8 matter, still stale.  But is there a duty?  If I was the law

9 firm, for example, would I disclose it?  Well, you know,

10 that's an interesting question.  It's certainly here.  But it

11 does -- Your Honor, it does assume that there's a duty.  Well,

12 what are they basing the argument that there's a duty, that

13 there are these -- well, first off, we know it's not because I

14 still represent them.

15           THE COURT:  There are industry standards that apply

16 in tax preparation.

17 MR. BYRNE:  Fair enough.  But it is 2008.  I haven't

18 represented them since 2003.  They say it's been a long time

19 until they were our client.  They've been a former client now

20 for five-plus years.  Now, am I going to go back and revisit

21 old advice?  Well, based on the fact that these professional

22 codes that they cite suggest that I should do so, the problem,

23 Your Honor, we know professional codes don't create a duty. 

24 Now, are they relevant to the standard of care?  Yes, assuming

25 you get a tax professional, an expert, to get up and say --
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1 provide that testimony.  Then they become relevant to the

2 standard of care, but they don't trigger the duty.  And the

3 Nevada law is clear on that with respect to the legal -- in

4 fact, it's set forth in the legal professional code that they

5 don't create a separate cause of action and duty.

6 Now, are they relevant once a duty is created?  Yes.

7 But that puts the cart before the horse.  We have to still

8 establish the duty.  So, Your Honor, would a law firm go back

9 to a client that's a former client five years later if it

10 believes -- now, Your Honor, all of this is recognizing that

11 the issue was still -- there was still an issue as to whether

12 there was an obligation on the transferee liability.  That was

13 still an issue.  And the plaintiff is now represented by

14 professionals who are obviously aware of the same 2008 notice,

15 and they're looking at this issue and they're making their own

16 decisions.  The idea that somehow if I circle back -- and, by

17 the way, my client knows the plaintiff is being represented by

18 new professionals, because my client's getting the subpoena at

19 the same time and they're communicating as to what should be

20 produced.  They're not communicating about, hey, we want to

21 hire you so that you can defend your prior work product. 

22 They're not doing that.  They're saying, hey, let's

23 communicate about what needs to be produced, we're in the

24 cross-hairs.  They're making their own independent

25 determination with tax professionals.  The idea that as a
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1 lawyer if they've got new lawyers and they're looking at it

2 that I would go back and say, hey, my prior tax advice would

3 be wrong, I doubt I would do that, Your Honor.  And I don't

4 think I would have a legal duty to do that.

5 So, to answer the Court's question, we don't believe

6 there was a duty.  But even if there was, you still go back to

7 what triggers the statute.  And what triggers the statute,

8 it's very clear under the statute, is it is the time they knew

9 or should have known of the omission.  What's the omission? 

10 It's not the duty, it's not this new duty or continuing duty,

11 it's this material fact that we may have made a mistake that

12 they already know.

13           THE COURT:  And the IRS has a given a retroactive

14 ruling.

15 MR. BYRNE:  Well, you know the IRS -- the IRS

16 doesn't view it as retroactive.  It's just basically

17 clarifying what we think you should have understood from the

18 initial --

19           THE COURT:  Yeah.  You should give always known.

20 MR. BYRNE:  You should have always known.

21           THE COURT:  Yeah.

22 MR. BYRNE:  Your Honor, the advice that

23 PriceWaterhouse gave, again -- because this all came out in

24 discovery.  They didn't give them a clean bill of health. 

25 They said more likely than not.  They gave them a 50 percent
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1 call, coin flip.  That's what they gave them on their tax

2 advice.  So let's not assume that they said, oh, go forward,

3 there's no risk.  The tax opinion -- and this is in the tax

4 opinion that's published -- was very clear on this point, that

5 PriceWaterhouse warned of the risks and the plaintiff knew of

6 the risks.  So we are engaging in some revisionism here when

7 we look back at this and we see somehow they gave them this

8 clean bill of health, proceed without risk.  So, again, Your

9 Honor, we don't think there is a -- there's a statute of

10 limitations problem.  There's also a causation problem, Your

11 Honor.  And this is material, but it's related.  But if they

12 knew in 2008 that the tax advice -- we were on notice because

13 of the IDR that that tax advice was negligent.  But how can we

14 fail to disclose something they already know?  You can't have

15 it an omission claim when you already know the omitted facts. 

16 And we cite the cases in our briefs for that, Your Honor.

17 And then, of course, you also have, like I

18 mentioned, that there's no duty.  I believe that I've focused

19 on the issue that the Court really focused on, and I'm more

20 than willing to go through the other arguments that they

21 raised.

22           THE COURT:  No.  The briefing was really good.

23 MR. BYRNE:  Okay.

24           THE COURT:  It just made me have [inaudible] like

25 "Groundhog Day."
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1 MR. BYRNE:  Do I have any time rebuttal?  I don't

2 know if I do.  But I'll reserve it.

3           THE COURT:  A little.

4 MR. BYRNE:  Thank you, Your Honor.

5           THE COURT:  Uh-huh.

6 MR. HESSELL:  Good morning, Your Honor.  Scott

7 Hessell for Mr. Tricarichi.  I do appreciate that this has a

8 lot of the elements of when we were before you last.  And

9 pursuant to the briefing on the motion to dismiss we made the

10 arguments that in 2008 even if he was on notice that the IRS

11 was investigating in 2006, might he still have a claim because

12 there was continuing contact and communication between PWC and

13 Mr. Tricarichi in 2008, in 2009, and even continuing through

14 the underlying Tax Court litigation, during which time PWC

15 said nothing of the internal communications, only a little bit

16 of which we've learned about, because there has been no

17 discovery -- merits-based discovery in this case.  But those

18 internal communications in 2008 in response to the new IRS

19 notice 2008-111 acknowledge that PWC has a duty to continue to

20 advise its clients if it learns that its prior advice is

21 incorrect.  And, as you've already alluded to, there are AICPA

22 standards and IRS regulatory standards that require

23 accountants when they learn that a client's prior tax advice

24 -- or tax returns are incorrect to consult with that client

25 about the appropriate corrective measures.

9
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1 In 2008 Mr. Tricarichi is not faced with the

2 decision about whether to enter the transaction any longer. 

3 The decision that he's now facing is is the transaction

4 defensible, should he litigate with the IRS over the

5 transaction, or should he simply pay the taxes and be done

6 with the matter.

7           THE COURT:  Or try to cut a deal with the IRS.

8 MR. HESSELL:  Believe me, I have a bunch of these

9 Midco cases, a lot of clients tried to cut deals, the IRS --

10 and this is outside the record -- was not that interested in

11 offering deals.

12 But the point is that the amended complaint starts

13 with the assumed fact that you prior found, which is that the

14 IRS is investigating the transactions.  And the question in

15 2008 is what should he do about it.  And the facts that PWC

16 had at its disposal at the time are not just what it knew in

17 terms of its conflict of interest, in terms of the fact that

18 it knew that the Midco Fortran was entering into an illegal

19 transaction in order to avoid paying taxes, but they also

20 concerned the fact that in 2008, in April of 2008 another

21 transaction which PWC advised a client to enter into was

22 rejected by the Tax Court.  And they internally said, oh,

23 geez, we might now get sued by that client.

24 Another month later --

25           THE COURT:  It was the Bishop transaction?
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1 MR. HESSELL:  You got it.

2           THE COURT:  Okay.

3 MR. HESSELL:  And another month later they are

4 internally evaluating should we go back to Mr. Tricarichi and

5 advise him about these new notices that come out.  And they

6 decide, oh, these notices don't apply.  Those facts suggest

7 that they knew that they had a duty.  The question is they

8 came to the wrong conclusion.  And that is an issue of fact

9 for a later proceeding.  We are here on a motion to dismiss. 

10 The question is only whether we've pled sufficient facts to

11 avoid a legal dismissal.  The question of duty, as you

12 suggest, but I think he suggested, is really a matter for an

13 expert to opine upon.  We've put before you and allege that

14 they did have a duty.  They take issue with that.  And that's

15 a matter for another day.

16 The only issue really that is possible of being

17 resolved on a motion to dismiss is the question of the statute

18 of limitations. And there I think you hit the nail on the head

19 already, which is in 2008 there was a seminal event that

20 changed the dynamic of this transaction.  That event did not

21 happen until December of 2008, and we say that their duty to

22 go back to their client and weather that new notice and tell

23 them the transaction may fail and may not be worth litigating

24 and, by the way, we have internal analysis that suggests that

25 these transactions are illegal re-arose.  Whatever happened in

11
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1 2003, whatever the facts were in 2003 about their bad advice,

2 that's not what the amended complaint is about.  That's why we

3 amended the complaint  That's why we sought leave to do so,

4 which is that we argue that in 2008 going forward PWC, who was

5 then in communication with the client -- it's not as if all

6 contacts had stopped, it's not as if there was no ongoing

7 means of communicating with either the client or his lawyers

8 about what he should do going forward, they just say he didn't

9 specifically engage them.  But they were in contact with him,

10 and they basically acted as if everything was fine.

11 The ultimate determination of whether they knew

12 things about the transaction either in 2008 or before which

13 they were obligated to tell him is a matter for another day. 

14 As to whether or not he knew or should have known he had a

15 claim, that's why the amended complaint starts with the facts

16 as of 2008.  We accept the Court's ruling that as a result of

17 the 2006 letter from the IRS he new the transaction was under

18 examination.  The issue now is what to do about it.  And we

19 say they were obligated to disclose the facts that they knew,

20 all of the facts that they knew about the transaction so they

21 make an informed decision about it.

22 The damages even are unique as compared to what they

23 were in the original complaint.  The question now is what

24 damages would he have avoided if he had not litigated with the

25 IRS, if he had paid and avoided the interest, going forward

12

APP0324



1 interest, legal costs, and possibly other fees.  That's what

2 the issue is to be presented, and that's why we think we've

3 done enough to at least survive a motion to dismiss.  They

4 clearly know or on notice of the basis for our claims at this

5 juncture, the Supreme Court -- the Nevada Supreme Court has

6 pretty well settled on the issue being an issue of fact from

7 here, that most complaints, so long as they're not legally

8 defective on their face, on a 12(b)(5) motion, those motions

9 should be denied unless it appears beyond all doubt that the

10 claims are not capable of being sustained.

11 So we'd ask that you allow us the opportunity to

12 proceed with discovery.  My client obviously has been

13 substantially damaged by it, and it's just he's entitled to

14 have that day that in court and give his testimony.  Their

15 witnesses should have to give their testimony on the issues,

16 and we should go from there.

17           THE COURT:  Thank you.

18 MR. HESSELL:  Thank you, Your Honor.

19           THE COURT:  Mr. Byrne, anything else?

20 MR. BYRNE:  Yeah.  Quickly, Your Honor. 

21 Plaintiffs are -- again they're not addressing the

22 question.  They're moving the target, but they don't want to

23 address the question.  The question is what is the omitted --

24 this is an omission claim.  So what is the material omitted

25 fact that in fact, you know, the knowledge of would trigger

13
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1 the statute?  It's that PriceWaterhouse may have committed

2 negligence in its tax advice in 2003.  This Court found in its

3 order the plaintiff knew that in February 21 of 2008.  So the

4 clock starts either when the plaintiff has knowledge of the

5 omission, it's clear.  But even if you want to bump it up all

6 the way to the time they say this new duty was created, it

7 still doesn't save the day.  Or if you want to bump it to when

8 the alleged new act of negligence took place, not telling them

9 in 2008, December 2008, the claim is still stale.  They don't

10 address that issue.  The omission is the negligent tax advice. 

11 That's what should have been told.  This Court has found they

12 knew or should have known all the way back in February of

13 2008.  So they can't resurrect this claim. 

14 And the idea that PriceWaterhouse may have had some

15 communications, they are on record with the declaration from

16 the plaintiff saying the engagement ended in 2003.  That was

17 in connection with determining what documents that

18 PriceWaterhouse held that may have been the plaintiff's

19 documents had to be produced.  It had nothing to do with

20 providing advice, confirming what the prior advice was.  There

21 was none of those communications.  And if that evidence

22 existed, you would have seen it, because they would be in

23 control of it.

24 This case is time barred.  There's no causation, and

25 there's no duty.  Any one of those bases would justify
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1 dismissal of this complaint.  And so we can go forward, but

2 we'll be right back here again, because the operative fact

3 that is what is the omission is undisputed as a matter of law. 

4 It's law of the case.  They knew the material fact in February

5 of 2008.  That's the prior Court's order, and it was the

6 correct order, because the caselaw that deals with information

7 document requests, they were in the cross-hairs, they knew it.

8 Your Honor, unless you have any other questions --

9           THE COURT:  Thank you. 

10 The motion is denied.  There is a properly alleged

11 breach of duty by failing to disclose the new information.  

12 Whether on a factual basis you can support that claim is an

13 entirely different issue that I assume I'll see you guys in

14 about six months.  So the motion's denied.

15 MR. BYRNE:  Your Honor, just, again, for

16 clarification, are you rejecting the idea that the omission --

17 because this is an omission claim -- is the failure to

18 disclose --

19           THE COURT:  This is a failure to disclose.

20 MR. BYRNE:  The duty, or the --

21           THE COURT:  The failure -- this is a failure to

22 disclose the new information from the IRS that impacts the

23 prior tax advice that was given.

24 MR. BYRNE:  And so if in fact the evidence shows the

25 plaintiff already knows of that notice --

15

APP0327



1           THE COURT:  Well, the plaintiff knows there's a

2 problem.

3 MR. BYRNE:  But if the plaintiff knows of the notice

4 through its own tax professionals, then it would be --

5           THE COURT:  That's a factual issue that you may

6 raise at some point in time.

7 MR. BYRNE:  Okay.  So if the evidence does show

8 that, then he would know the omitted fact.

9           THE COURT:  That's a factual right now on whether

10 did they allege a proper claim for breach of duty to disclose.

11 MR. BYRNE:  Fair enough, Your Honor.

12           THE COURT:  Okay.  When are you going to answer, Mr.

13 Byrne?  Mr. Byrne, how long before you answer?  Two weeks?

14 MR. BYRNE:  Yeah.  We'll answer within a week.  Can

15 you give us 10 days, Your Honor?

16           THE COURT:  Well, the reason I'm asking is Dan's

17 going to set a Rule 16.  I want to make sure the pleadings are

18 fully joined before he does that.

19 MR. BYRNE:  Your Honor, the only tricky part is the

20 amended complaint does include all the prior allegations and

21 claims that were dismissed.  So we do need now to address it. 

22 Can you give us at least -- can we have three weeks to provide

23 an answer?

24           THE COURT:  You can.

25 MR. BYRNE:  Huh?
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1           THE COURT:  You can.  And you may enter into a

2 stipulation with the plaintiff related to the other claims

3 that have previously been dismissed by me so that we don't

4 have to deal with that later.

5 MR. BYRNE:  Does the Court want to set the

6 conference now?  Is that what we're looking --

7           THE COURT:  No.  Dan's going to want to set it the

8 moment I leave this room.  He's going to say, did you tell

9 them when they're going to answer; and then I'm going to say,

10 no, Dan.  And he's going to say, well, I'll it for six weeks

11 or five weeks or whatever.

12 MR. BYRNE:  Can we confer with plaintiff's counsel,

13 then circle back to the Court to get the date set?

14           THE COURT:  So I'm going to set a status check in

15 two weeks on my chambers calendar to find out what you're

16 doing.

17 MR. BYRNE:  Right.  And that's in chambers, Your

18 Honor?

19           THE COURT:  You don't need to come on Friday at

20 3:00 a.m.

21 MR. BYRNE:  Perfect.  We'll let you know before

22 then.

23           THE COURT:  Thank you.  'Bye.

24           THE CLERK:  July 26th.

25 THE PROCEEDINGS CONCLUDED AT 9:31 A.M.
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