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SENATE BILL REPORT

SB 6395

As Reported by Senate Committeg On:

Fudiciary, January 20, 2010

Title: An act relating fo lawsnits aimed at chilling the walid exercise of the constitutional rights

of speech and petition.

Brief Description: Addressing lawsuits aimed at chilling the
rights of speech and petition.

Spensors: Senators Kline, Kauffman and Kohl-Welles.

Brief History:
Committee Activity: Judiclary: 1/12/10, 1/19/10, 1/20/10

alid exercise of the constitutional

[DPS].

SENATE COMMITTEE ON JUDICIARY

Majority Report; That Substitute Senate Bill No. 6393
substitute bill do pass.
Signed by Senators Kline, Chair; Regala, Vice Cha

be substituted therefor, and the

ir; MeCaslin, Ranking Minority

Member; Carrell, Gordon, Hargrove, Kohl-Welles and Roach.

Staff: Lidia Mori (786-7755)

Background: Strategic lawsuits against public participation, or SLAPPS, are initiated to
mtimidate or retaliate againgt people who speak out aHout a maiter of public concern.
Typically, 2 person who institutes a SLAPP suit claj‘ms damages for defametion or
interference with a business relationship resultng from a communication made by a person
or group to the government or a self-regulafory orgar,‘ization that has been delegated
authority by the government. A 2003 Gonzaga law review |article describes most SLAPPs as
oceurring in the commercial context with the lawsuits being filed against people or groups

alleging environmental or consumer protection violations.

In 1989 the Legislature addressed the use of SLAPPs by ¢reating immunity from civil
Lability for people who in good faith communicate & complaint or information to an agency
af the federal, state, or local government or to a selfregulatory organization that has been
delegated authority by a government agency. In 2002 the anti-SLAPP statutes were amended
to remnove the requirement that the communicatien be in good faith and to allow stafutory
damages of $10,000 to 2 person who prevails against a lawsuit based on a communication to

This anglysis was prepared by non-partisan legisiarive stafflfor the use of legislative
members in thelr deliberations. This analysis is not a part of the legislation nor does it
constifute a statement of legislative intent.

Senate Bill Report -1 5B 6393

a government agency or organization. The 2002 Jegislation also included a policy statement
recognizing the constitutional threat of SLAPP litigation.

Summary of Bill (Recommended Substitute); The Legislature asserts that it is in the
public interest for citizens to participate in matters of public concern and provide information
to public entities and other citizens on public issucs that affect them withowut fear of reprisal
through abuse of the judicial process. The Legistature affirms its concern regarding lawsuits
brought primarily to chill freedom of speech and petition, also known as strategic lawsuits
against public participation,

An action involving public participation and petition is defined as including any oral or
written statement submitted in connection with an issue under consideration by a legislative,
executive, judicial, or other proceeding authorized by law. It also includes any eral or
written statement that is reasonably likely to encourage or eulist public participation in the
censideration or review of an issue in a legislative, executive, judicial, or other proceeding
authorized by law. Any oral or written statement submitted in a public forum in connection
with an issue of public concern is also an action invelving public participation and petition.
Any other lawful conduct in furtherance of the exercise of the constitutional right of free
speech in connection with an issue of public concern is also considered to be an act involving
public participation and petition.

A procedure 1§ created for the speedy resolution of strategic lawsuits against public
participation. The court is directed to hold a hearing with all due speed on any motion to
deny a claim based on an action involving public participation and petition and to render its
decision no later than seven days after the hearing is held. A person who is successful in
pursuing & motion to deny a claim based on an action involving public participation and
petition is awarded costs of litigation, reasonable attomneys' fees, and $10,000, The court may
award additional relief such as sanctions upon the moving party and its attorneys if it
determines they are necessary to deter repetition of the conduct. If the court finds the motion
to deny a claim is frivolous or is intended 10 cause wmecessary delay, it will award costs of
litigation, reasonable attorneys' fees, and an amount of $10,000,

The general purpose of the law 10 protect participants in public controversies from an abusive
use of the courts is to be applied and construed liberally.

EFFECT OF CHANGES MADE BY JUDICIARY COMMITTEE (Recommended
Substitute): The cowt may award additional relief such as sanctions wpon the responding
party and its attorneys if it determines they are necessary to deter repetition of the conduct.
Appropriation: None.

Fiscal Note: Not requested.

\
Committee/Commission/Task Force Created: No,

Effective Date: Ninety days after adjournment of session in which bill is passed.

Senate Bill Report -2~ SB 6395
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Staff Summary of Public Testimony. or Original Bill: PRO: Washington was the first
state to create & statute addressing strategic lawsuits against public. participation. Now we
find that Washington is lagging behind other states in the protection afforded & people who
engage in free speech and public participation. : This bill:is designed 1o fnhibit lawsuits thet
are aimed at preventing. public paiticipation and petiion. | Claims that are velid can go
forward in & timely marner birt those that are initiated to hamper péople who are exercising
their right to speak: out can be able to be resolved quickly. . ‘

Persons Tesm"vmg PRO Rowland Thompson, Allied Daily Newspapef; Bruce Tt 6hnson,
law firm of Davis, anht, Tremaine.

Senate Bill Report -3- 8B 6393
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SENATE BILL REPORT

SSB 6395

As Passed Senate, Febriary 16, 2010

Title: An act relating to lawsnits ainied af chilling the valid exercise of the constitutional rights

of speech and petition.

Brief Description: Addressing lawsuits aimed at chilling the [valid exercise of the constitutional

rights of speech and petition.

Sponsors: Senate Comunittes on Judiciary (originally sponse
and Kohl-Welles).

Brief History:
Committee Activity: Judiciary: 1/12/10, 1/19/10, 1/20/10
Passed Senate: 2/16/10, 46-0.

yred by Sepaters Kline, Kauffman

[DPS].

SENATE COMMITTEE ON JUDICIARY

Majority Repor{;: That Substitute Senate Bill No. 6395 be substituted therefor, and the

substitute bill do pass.

Signed by Senators Kline, Chair; Regala, Vice Chair; McCaslin, Ranking Minority
Member; Carrell, Gordon, Hargrove, Kohl-Welles and Roach.

Staff: Lidia Mori (786-7755)

Background: Strategic lawsuits against public participation, or SLAPPs, are initiated to
Intimidate or retaliate against people who speak out sbout a matter of public concern.

Typically, a person who Institutes 2 SLAPP suit cl
interference with a business relationship resulting from a
or group to the government or a selfwegulatory organ
autherity by the government. A 2003 Gonzaga law review
occurring in the commercial context with the lawsuits bet
alleging environmental or consumer protection violations,

ms damages for defamation or
ommunication made by a person
tization that has been delegated
article describes most SLAPPs as
ng filed against people or groups

In 1989 the Legislature addressed the use of SLAPPs by creating immunity from civil

liability for people who in good faith communicate a comg

laint or informaton to an agency

of the federal, state, or local government or to a self-regulatory organization that has been
delegated authority by a government agency. In 2002 the anti-SLAPP statutes were amended

to remove the requirement that the communication be in

Senate Bill Report -1-

good faith and to allow statutory

This analysis was prepared by non-partisan legislative staff for the use of legislative
members In thely deliberations. This analysis is not a part of the legislation nor does it

constitufe g starement of legislaiive intent.

SSE 6395

damages of $10,000 to a person who prevails against a lawsuit based on a communication to
a government agency or organization. The 2002 legistation also included a policy statement
recognizing the constitutional threat of SLAPP litigation. :

Summary of Substitute Bl; The Legislature asserts that it is in the public interest for
citizens te participate in matters of public concem and provide information to public entities
and other citizens on public issues that affect them without fear of reprisal through abuse of
the judicial process. The Legislature affirms its concern regarding lawsuits brought primarily
to chill freedom of speech and petition, also known as strategic lawsuits against public
participation.

An ection involving public participation and pefition is defined as including any oral or
written statement submitted in connection with an issue under consideration by a legislative,
exgcutive, judicial, or other proceeding authorized by law. Tt also includes any oral or
wiitien statement that is reasonably likely to encourage or enlist public participation in the
consideration or review of an issue in 2 legislative, executive, judicial, or other proceeding
authorized by law. Any oral or written statement submitted in 2 public forvm in connection
with an issue of public concern is also an action involving public participation and petition.
Any other lawful conduct in furtherance of the exercise of the constitutional right of free
speech in connection with an issue of public concern is also considered to be s act involving
public participation and petition.

A procedure is created for the speedy resolution of strategic lawswits against public
participation. The cowrt is dir¢cted to hold a hearing with ail due speed on any motion to
deny a claim based on an agtion invelving public participation and petition and to render its
decision no later than seven days after the hearing is held. A person who is successfil in
pursuing a motion to deny a ¢laim based on an action involving public participation and
petition is awarded costs of litigation, reasonable attorneys’ fees, and $10,000. The court may
award additional relief such as sanctions upon the moving party and its attorneys if it
determines they are necessary to deter repetition of the conduer. If the court finds the motion
{0 deny a claim is fivolous or is intended to cause wnnecessary delay, it will award costs of
litigation, reasonable attorneys' fees, and an amount of $10,000.

The general purpose of the law to protect participants in public controversies from an abusive
use of the courts is to be applied and construed liberally,

Appropriation: None.

Fiscal Note: Not requested.

Committee/Commission/Task Force Created: No.

Effective Date: Ninety days after adjournment of session in which bill is passed.

Staff Summary of Public Testimony on Original Bill: PRO: Washington was the first
state to create a statite addressing strategic lawsuits against public participation. Now we

find that Washington is lagging behind other states in the protection afforded to people who
engage in free speech and public participation. This bill is designed to inhibit lawsnits that

Senate Bill Report c-2- SSB 6395
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are aimed at preventing public participation and petition, | Claims that are valid can go
forward in a timely manner but those that are initiated to hamper people who are exercising
their right to speak out can be able to be resolved quickly. ’

Persons Testifying: PRO: Rowland Thompson,_Allied Diaily Newspaper; Bruce Johnson,
law {imn of Davis, Wright, Tremaine. )

Senate Bill Report -3- SSB 6395
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FINAL BILL REPORT
SSB 6395

C118L 10
Synopsis as Enacted

Brief Description: Addressing lawsuits aimed at chilling the valid exercise of the constitutional
rights of speech and petition.

Sponsors: Senate Committee on Judiciary {originally sponsored by Senators Kline, Kauffman
and Kohl-Welles).

Senate Committee on Judiciary
House Committee on Judiciary

Background: Strategic lawsuits against public participation, or SLAPPs, are initiated to
intimidate or retaliate against people who speak out about a matter of public concern.
Typically, a person who institutes a SLAPP suit claims damages for defamation or
interference with a business relationship resulting from a communication made by a person
or group to the government or a self-regulatory organization that has been delegated
authority by the government. A 2003 Gonzaga law review article describes most SLAPPs as
oceuriing in the commercial context with the lawsuits being filed against people or groups
alleging environmental or consumer protection violations.

In 1989 the Legislature addressed the use of SLAPPs by creating immunity from civil
liability for people who in good faith communicate a complaint or information to an agency
of the federal, state, or local government or to a selfregulatory organization that has been
delegated authority by a government agency. In 2002 the anti-SLAPP statutes were amended
to remove the requirement that the communication be in good faith and to allow statutory
damages of $10,000 to a person who prevails against a lawsuit based on a communication to
a government agency or organization. The 2002 legislation also included a policy statement
recognizing the constitutional threat of SLAPP litigation.

Summary: The Legislature asserts that it is in the public-interest for citizens to-participate in
matters of public concern and provide information fo public entities and other citizens on
public issues that affect them without fear of reprisal through abuse of the judicial process.
The Legislature affirms its concern regarding lawsuits brought primarily to chill freedom of
speech and petition, also known as strategic lawsuils against public participation.

An action involving public participation and petition is defined as including any oral or
written statement submitted in connection with an issue under consideration by a legislative,
exccutive, judicial, or other proceeding authorized by law. Tt also includes any oral or

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

Senate Bill Report =~ I L e _SSBL6395.
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witten statement that is reasonably l1kely to encourage or enhst public pm‘tmpatxon in the
consideration or review of an issue in a legislative, executive, judicial, or other proceeding
authorized by law. Any oral or written stateriient submitted in a public forum in connection
with an issue of public concern is also an action mvolvlng public participation and petition.
Any other lawful conduct in furtherance of the exercise of the constitutional right of free
speech in connection with an issue of pubhc concern 1s also considered to be an act involving
public p'lrtlclpatlon and petition. I

A procedure is créated for the speedy - resolution - of strategic lawsuits against public
participation. The court is directed to hold a hearing with all due speed on any motion to
deny a claim based on an action involving public. part1c1pat10n and petition and to render its
decision no later than seven days after the hearing is held. A person who is successful in
pursuing a motion to deny a claim based on an action involving public participation and
petition is awarded costs of litigation, reasonable attorneys' fees; and $10,000. The court may

award additional relief such as sanctions upon the moving party and its attorneys if it
determines they are necessary to deter repetition of the conduct. If the court finds the motion
to deny a claim is frivolous or is infended to cause unnecessary delay, it will award costs of
litigation, reasonable attornéys" fees, and an amount of $10,000.

The general purpose of the law to protect participants in public controversies from an abusive
“use of the courts is to be applied and construed Iiberaliy,' '

Votes on Final Passage:

Senate 46 0
House 96 0

Effective: June 10,2010

Senate Bill Report -2- ' SSB 6395
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SENATE BILL 6395

State of Washington 6lst Legislature 2010 Regular Session
By Senators Kline, Rauffman, and Kohl-Welles

Read first time 01/13/10. Referred to Committee on Judiciary.

AN ACT Relating to lawsuits aimed at chilling the valid exercise of
the constitutional rights of speech and petition; adding a new section

to chapter 4.24 RCW; creating new sections; and prescribing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. 8Sec. 1. (1) The legislature finds and declares that:

{a) It 1s concerned about lawsuits brought primarily to chill the
valid exercise of the constitutional rights of freedom of speech and
petition for the redress of grievances;

(b} Such lawsuits, called "Strategic Lawsuits Against Public

Participation™ or "SLAPPs," are typically‘dismissed as groundless or
unconstitutional, but often not before the defendants are put to greét
expense, harassment, and interruption of their productive activities;

(¢) The costs associated with defending such suits can deter
individuals and entities from fully exercising thelr constitutiocnal
rights to petition the government and to speak out on public issues:

(d) It is in the public interest for citizens to participate in
matters of public concern and provide information to public entities
and other citizens on public issues that affect them without fear of

reprisal through abuse of the judicial process; and

p. 1 SB 6395
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(e} An expedlted Judicial review would avoid the potentlal for

Tapuse i theseé Cases.

(2) The purposes of this act are to:

(a) Strike a balance between the rights of persons te file lawsuité
and to trial by Jury and the tights of persons to participate in
matters of public concern; .

(b) Establish an efficient, uniform, and comprehensive method for
speedy‘adjudication of strategic lawsuits against public participation;
and

(c) Provide for attorneys' fees, costs, and additional relief where
appropriate.

12 NEW SECTION. Sec. 2. A new section is added to chapter 4.24 RCW
13 to read as follows:

14 (1) As used in this section:

15 (2} "Claim" includes any lawsuit, cause of action,  claim, cross-—
16 claim, counterclaim, or other judicial pleading or filing requesting
17 relief; _ '

18 {b) "Goﬁernment"_ lncludes .a b;anch, department, agency,
19 instrumentality, offieial, employee, agent, or other person acting
290 under color of law of the United States, a state, or subdivision of ;"E
21 state or other publlc authority; _

22 (c) "Mov1ng partyﬁ means a person on whose behalf the motion
23 described in subsection (4) of this section is filed seeking dismissal
24 of a claim; _' 7

25 (d) "Other governmental proeeeding’ authorized by law" means a
26 proceeding conducted by any board,_eommission, agency, or cther entity
27 created by state, county, or 1ocal.statute or‘rule, including any self-
28 regulatory oroanization' that regulates. persons involved in the
29 securities or futures bu51ness and that has been delegated authorlty by
30 a federal, state, or local government agency and is subject to
31 oversi@ht by the delegating agency. 7

32 (e) "Person" means an individual, corporation, business trust,
33 estate, trust, 'partnership, limited._liability company, assoclation,
34 joint wenture, or any other legai.or commercial_entity;

35 (f) "Responding party" means a person against whom the motion
36 described in subsection (4) of this section is filed.

£

SB 6395 p. 2
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(2) This section applies to any c¢laim, however characterized, that
is based on an action involving public participation and petition. As
used in this section, an "action involving public participation and
petition” includes:

{a) Any oral statement made, or written statement or other document
submitted, in a legislative, executive, or judicial proceeding cr other
governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other document
submitted, in connection with an issue under consideration or review by
a legislative, executive, or judicial proceeding or other governmental
proceeding authorized by law;

{(c) Any oral statement made, or written statement or other document
submitted, that is reasonably likely to encourage, or to enlist public
participation in an effort to effect, consideration or review of an
issue in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law;

(d) Any oral statement made, or written statement or other document
submitted, 1in a place open to the public or a public forum in
connection with an issue of public concern; or

{e} hny other lawful conduct in furtherance of the exercise of the
constitutional right of free speech in connection with an issue of
public concern, or in furtherance of the exercise of the constitutional
right of petition. .

(3) This section does not apply to any action brought by the
attorney general, district attorney, or c¢ity attorney, acting as a
public prosecuter, to enforce laws aimed at public protection.

(4) {(a) A party may bring a special motion to strike any claim that

is based on an acticn involving public participation and petition, as

37

defined 1n subsection (Z) of this section.

(b) A moving party bringing a special motion tc strike a claim
under this subsection has the initial burden of showing by a
preponderance of the evidence that the claim is based on an action
invelving public participation and petition. - If the moving party meets
this burden, the burden shifts to the responding party to establish by
clear and convincing evidence a probability of prevailing on the claim.
If the responding party meets this burden, the court shall deny the
motion.

p. 3 SB 6395
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{c) In making a determination under (b) of this subsection, the

“eourtTshall " Tonsider pleéadings and Supporting and opposing affidavits

stating the facts upon which the liability or defense is based.

(d) If the court determines that the responding party haff%%
established a probability of prevailing on the claim: _

(i) The fact that the determination has been made and the substance
of the determination may not be admitted into evidence at any later
stage of the case; and '

(11) The determination does not affect the burden of proof or
standard of proof that is applied in the underlying proceeding.

(e} The attorney general's cffice or any government body to which

the moving party's acts were directed. may intervene to defend or

W oW W W WwwWwWwWwNNINBIN DR NN D B e e
W~ o W N R OO0 e U W N R QW0 oy G b

otherwise support the moving party.

. (5) (a) The special motion to strike may be filed within sixty days
of the service of the most recent complaint or, in the .court's
discretion, at any later time upon terms it deems proper. A hearing
shall be held on the motion not later than thirty days after the
service of the motion unless the docket conditions of the court require
a later hearing. Notwithstanding this subsection, the court is
directed to hold a hearing_with all due speed and such hearings should
recelve priocrity. N

(b} The court shall render its decision as soon as possible but no
later than seven days after the hearing is held.

(c} All discovery and any pending hearings or motions in the action
shall be stayed upon the filihg_of_a special motion to strike under
subsection (4) of this section.. The stay of discovery shall remain in
effect wuntil the entry of the order =ruling on the motion.
Notwithstanding the stay imposed by this subsection, the court, on
motion and for good cause shown, may order that specified discovery or
other hearings or motions be conducted.

(d) Every party has a right of expedited appeal from a trial court
order on the special motion or from a trial court's failure to rule on
the motion in a timely fashion.. _

(6) (a} The court shall award to a moving party who prevails, in
part or in whole, on a special motion to strike made under subsection
{4) of this section, without regard tc any limits under state law:

(1) Costs of litigation and any reasonable attorneys' fees incurred

in connection with each motion on which the moving party prevailed;

8B 6395 o. 4
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23

24
25

(ii) An amount of ten thousand dollars, not including the costs of
litigation and attorney fees; and

(1ii) Such additicnal relief, including sanctions upon the
responding party and its attorneys or law firms, as the court
determines shall be necessary to deter repetition of the conduct and
comparable conduct by others similarly situated.

(b) TIf the court finds that the special motion to strike is
frivolous or is solely intended to cause unnecessary delay, the court
shall award to a responding party who prevails, in part or in whole,
without regard to any limits under state law:

(i} Costs of litigaticon and any reasonable attorneys' fees incurred
in connection with each motion on which the responding party prevailed;
and

(ii) An amount of ten thousand dellars, not including the costs of
litigation and attorneys' fees. '

(7) Nothing in this section limits or precludes any rights the
moving party may have under any other constitutional, statutory, case

or common law, or rule provisions.

NEW SECTION, Sec. 3. This act shall be applied and construed

liberally to effectuate its general purpose of protecting participants

in public controversies from an abusive use of the courts.

NEW SECTION. Sec. 4. This act may be cited as the Washington Act

Limiting Strategic Lawsuits Against Public Participation.

NEW SECTION. Sec. 5. If any provisicn of this act or its

application to any person or circumstance is held invalid, the

26
27

remainder of the act or the appliéation of the provision to other

persons or clrcumstances is not affected.

~-~ END ---

p. 5 SB 6395
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SUBSTITUTE SENATE BILL 6395

By Senate Judiciary (originally sponsored by Senators Kline, Kauffman, and Kohl-Welles)

Addressing lawsuits aimed at chilling the valid exercise of the constitutional rights of speech and

petition.

HOUSE

Filed/Received

SENATE

1st Reading {Date/Com} /

Reported Out of Committee {Date}

Majority Recommendation

Minority Recommendation

Referred to Committee on {Date} /

~ Reported Out of Committee {Date}

Majority Recommendation

Minority Recommendation

2nd Reading {Date}

Adopted Amendments;

Rules 3

3rd Reading {Date/Action} : /

/-

Yea . Nay

/ | Yea  Nay

Final Passage {Date/Vote} , /

Imd  Next Day

‘Notice of Reconsideration f o T n Menmber

Imd¢  NextDay

/ Q Q Member

Reconsideration #1 - {Date/Vote} - / Yea_ _ Nay

/ Yea Nay

Yea

- Nay -

- Reconsideration #2 {Date/Vote) N /

Chief ClerlySecretary _ X

/ Yea  Nay
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AN ACT Relating to lawsuits aimed at chilling the valid exercisé of
the constitutional rights of speech and petition; adding a new section’

to chapter 4.24 RCW; creating new sections; and prescribing penalties.
BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF WAS}fINGTON:

" NEW SECTION. Sec. 1. (1) The legiglature finds and declares that:

(a) Tt is soncerned about lawsuits brought primarily to chill the

valid exercise of the constitutional rights of freedom of-spesch and

petition for the redregg of grievances;

{(b) Such lawsuits, called "Strategic Lawsuits Against Public

11
12
13
14
15

16

17
18
19

Participation" or "SLAPPs," are typically dlsmlssed as groundless or

unconstltutlonal but often not before the defendants are put to great

expense, harassment, and interruption of their productive activities;

(¢} The costs assoclated with defending such suits can deter
individuals and entities from fully‘exercising~thsir constitutional
rights to petition the government and to gpeak out on public issues;

S (ay It'is'in the public interest for citizens to participate in
matters of public concern and prov1de information to public entities
and other citizens on publlc issues that affect them W1thout fear of

reprigal through abuss of the judicial process; and

‘Code Rev/KT:cro . ‘ 8-4012.2/10 2nd draft
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—k@)—AR- - expedited—judieial -review- would—avoid - the—potentiat—Ffor
abuse in these cases.

(2) The purposes of this act are to: ‘

(a) Strike a balance between the rights of persons to file lawsuits
and to trial by ijury and the rights of personé‘to participate in
matters of public concern;

(b} Establish an efficiént, uniform, and comprehensive method for
gpeedy adjudication of strategic lawguits against pﬁblic participation;
and ‘

(¢) Provide for attorneys' fees, costs, and additional relief where

appropriate.

12
13
14
15
16
17
18
15
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34

35
36

NEW SECTION. Sec. 2. A new section is added to chapter 4.24 RCW

to read as follows:

(1) As used in this section:

(a) "Claim" includes any lawsuit, cause of action, claim, cross-
claim, counterclaim, or other judicial pleading or filing reguesting
relief; g

(b) "Government" includes a branch,  department, agency,
instrumentality, official, employee, agent,  or other person actiﬁg

under color of law of the United States, a state, or subdivigion of a

state or other public authority;

(c) "Moving party"! means a person on whose behalf the motion
described in subsection (4) of this section is filed seeking'dismissal
of a claim; | ,

(d) "Other governmental proceeding authorized by law" means a
proceeding conducted by any board, commission, agency, or other entity
created by s;até, county, or local statute or rule, iﬁcluding any self-
regulatory organization that regulates persons involved in the
securities or futures business and that has been delegated authority by
a federal, state, or local government agency and is subject to
oversight by the delegating agenay . ‘ '

(e} "Person" means ‘an individual, ' corporation, business trust,

estate, trust, partnership,'limited liability company, aﬂsociation,'

joint venture, or any other legal or commercial entity;
(f) "Responding party" means a person against whom the motion
described in subsection (4) of this section is filed.
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(2) This section applies to any claim, however characterized, that
is based on an action involvihg public participation and petition. As
used in this section, an "action involving public participation and
petition" includes: ' .

(a) Any oral statement made, or written statement or other document
submitted, in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law; o

(b) Any oral statement made, or written statement or other document
submitted, in connection with an issue under congideration or review by
a legislative, executive, or judicial proceeding or other governmental
proceeding authorized by law;

—(c} Any oral statement made, or written statement or othér'document
submitted, that is reasonably likely to encourage or to enlist publié
participatioh in an effort to effect congideration or review of an
igssue in a legislative, executive, or judicial procteeding or .other
governmental proceeding authorized by law;

(d) Any oral stgtement made, or written statement or other document
submitted, in. a place open to the public or a public forum in
connection with anriséue of public concern;. or

(e) Any other lawful conduct inufurtherance of the exercisé.of the
constitutional right of free speech iniconnection with an issue of

public concern, or in furtherance of the exercise of the constitutional

- right of petition.

(3) This section does not apply to any action brought by the
attorney general, prosecuting attorney, or city attorney, acting as a
pﬁblic prbsecutor, to enforce laws aimed at public protection.

(4) {a) A party may bring a special motion to strike any claim that

ie based on an action 1nvolv1ng public ‘participation and petltlon, as

29
30
31
32

33

34
35
36
37

defined in subsection (2) of this sectiom.

(b} A woving party bringing a special motion to strike a claim
under this subsection ‘has the initial burden of showing by a
preponderance of the evidence that the claim is base& on an action
involving public participation and petitién. If the moving party meets
this burden, the burden shifts to the reSponding party to.establish by
clear and convinecing evidence a probability df-prevailing,on the claim.
If the respondlng party meets this burden, the: court shall deny the

mot 1on
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court shall consider pleadings and supporting and opposing affidavite
stating the facts upon which the liability or defense ig based.

{d) If the court determines that the responding party hag
established a probability of prevailing on the claim:

{i) The fact that the determination has been made and the substance
of the determination may not be admitted into evidence at any later
stage of the case; and

(i1} The determination does not affect the burden of proof or
gtandard of procf that is applied in the underlying proceeding;

(e) The attorney general's cffice or any government body to which

the moving party's acts were directed may intervene to defend or
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otherwise support the moving party.

(5) (a) The spec1a1 motlon toc strike may be filed within sixty days
of the service of the most recent complaint or, in the court's
discretion, at any later time upon terms it deems proper. A hearing
ghall be held on the ﬁmtiqn not latér than thirty days after the
sefvice of the motion unless the docket conditions of the court require
a later hearing. Notwithstanding this subsection, the court is
directed to hold a hearing with all due speed and such hearings should
receive priority. _ -

(b) The court shall render its decision as soon as rogeible but no
later than seven days after the hearing ig held.

{(c) All discovery and ény pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subsection (4) of this section. The stay of discovery shall remain in
effect - until the entfy of the order =ruling on the motion.
Notwithstanding the stay imposéd.by this subsection, the court, on

motion and for good cause shown, may order that specified discovery or

other hearings or motions be conducted.

(d} Every party has a right of expedited‘appeal from a trial court
order on the special motion or from a trial court’s faillure to rule on
the motlon in a timely fashion.

(6} (a) The court shall award to a moving party who prevalls, in
part or in whole, on a spe01a1 motion to strike made under subsection
(4) of this sectlon, without regard to any limits under state law:

{1} Costs of- 11tlgatlon and any reasonable attorneys' feeg 1ncurred.

in connection with each motion on which the moving party prevailed;
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(ii) An amount of ten thousand dollars, not including the costs of
litigation and attorney feeg; and

(iii) Such additional xrelief, inclading_ ganctions upon the
responding party and its attorneys or law firms, as the court
determines to be necesgsary to deter repetition of the conduct and
comparable conduct by others similaxrly situated.

~ {b) If the court finds that the special motion to strike is

frivolous or is solely‘intended to cause unnecessary delay, the court
shall award to a responding party who prevails, in part or in. whole,
without regard to any limits under state law:

(i) Costs of litigation and any reasonable attorneys' fees incurred
in connection with each motion on which the responding party prevailed;

(1ii) An amount of ten thousand dollars, not including the costs of
litigation and attorneys' fees; and

(1ii) Such additional relief, including sanctions upon the moving
party and its attorneys or law flrms, as the court determines to be
necessary to deter repetltlon of the conduct and comparable conduct by
others.similarly situated. ,

(7) Nothing in this. section limits or precludes any rights the
moving party may have uﬁder any other constitutional, statutory, case

or common law, or rule provisions.

NEW SECTION. Sec. 3. This act shall be applied and construed

liberally to effectuate its generalrpurpose of protecting participants -

in public controversies from an abusive use of the courts.

- NEW SECTION. Sec. 4. This act may be cited as the Washington Act

leltlng Strategic Lawsuits Against Public Partlclpatlon

27

28

29 -

- 30

NEW__SECTION. Sec. 5. If any provision of thisg act or its

application. to any person or circumstance is held invalid, the

_ remannder of the act or the appllcatlon of the provision to other
persons or cilrcumstances is not affected
m-- END -=-
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Effect of Proposed Substitute: The options for relief are equal for whichever party prevails in a motionto
disiiss an alleged SLAPP suit,

AN ACT Relating to lawsuits aimed at chilling the valid exercise of
the constitutional rights of speech and petition; adding a new section

to chapter 4.24 RCW; creating new sections; and prescribing penaltiss.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. {1} The legislature finds and declares that:

(a) It is concerned about lawsuits brought primarily to chill the

valid exercise of the constitutional rights of freedom of speech and

petition for the redress of grievances:

(b) Such lawsuits, called "Strategic Lawsuits —Against—Public—

Participation” or "SLAPPs," are typically dismissed as groundless or
unconstitutional, but often not before the defendants are put tc great
expense, harassment, and interruption of their productive activities;

(¢} The costs associated with defending such suits can deter
individuals and entities from fully exercising their constitutional
rights to petition the government and to speak out on public issues;

(d) It is in the public interest for citizens to participate in.
matters of public concern and provide information to public entities
and other citizens on public issues that affect them without fear of

reprisal through abuse of the judicial process; and

Code Rev/KT:cro 1 SméOlZ.l/lO
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\e) An expealted jUdlClal review would avoid the potential for

abuse in these cases.
(2} The purposes of this act are to:
-(a) Strike a balance between the rights of'persons to file lawsuits
and to trial by fjury and the rights of persons to participate in
matters of public concern;

(b} Establish an efficient, uniform; and comprehensive method for
speedy‘adjudication of strategic lawsuits against public participation;
and | ' 7 _

(¢) Provide for attorneys' fees, costs, and additional relief where
appropriate.

13
14
15
16
17
18
18
20
21
22
23
24
25
26
27
28
29
30
31
32

33

34
35
36

NEW SECTIQN———Sec——%———A —new—section—is-added tuv chapter 4,24 RCW

to read as follows:

{1) As used in this section:

(a)} "Claim" includes any lawsuit, cause of action, c¢laim, cross-
claim, counterclaim, or other judieial pleading or filing requésting
relief; » '

{b) "Government" includes a branch, department,  agency,
instrumentality, official, employee, agent, or other person actind
under color of law of the United States, a state, or subdivision of a
state or cther public authority;

(c) "Moving party" means a person on whose behalf the motion
described in subsection (4) of this section is filed seeking dismissal
of a claim;

(d} "Other governmental proceeding authorized by law" means a
proceeding conducted by ‘any board, commission, agency, or other—EDtity

cdreated by state, county, or local statute or rule, including any self-

‘regulatory organization that regulates .persons - ifivolved in  the

securities or futures business and ‘that has been delegated authority by

a federal, state, or local government agency and is subject to

oversight by the delegating agency.

(e) "Person" means an. individual, corpofation; business trust,
estate, trust, partnership, limited 1liability company, association,
joint venture, or ahy other legal or commercial entity;

{f} "Responding party" means a person against whom the motion
p

described in subsection (4) of this section is filed. : ’
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(2) This secticn applies to any claim, however characterized, that
is based on an action invelving public participation and petition. As
used in this section, an "action involving public participation and
petition"™ includes:

(a) Any oral statement made, or written statement or other document
submitted, in a legislative, executive, or Judicial proceeding or other
governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other document
submitted, in connection with an issue under consideration or review by
a legislative, executive, or Judicial proceeding or other governmental
proceeding authorized by law;

(c) Any oral statement made, or written statement or other document
submitted, that is reasonably likely to encourage, or to enlist public
participation in an effort to effect, considération or review of an
issue 1in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law;

(d) Any oral statement made, or written statement or other document
submitted, in a place open to the public or a public forum in

‘connectlion with an issue of public concern; or

(e} Any other lawful conduct in furtherance of the exercise of the
constitutional right of free speech in cennection with an issue of
public concern, or in furtherance of the exercise of the constltutlonal
right of petition.

{3) This section does not apply to any action brought by the
attorney general, prosecuting attorney, or city attorney, acting as a
public pfosecutor, to enforce laws aimed at public protection.

- (4) {a) A party may bring a special motion to strike any claim that

i1s based on an action involving public participation and petition, as

29
30
31
32
33
34
35
36

defined in subsection (2) of this section.

(b) A moving party bringing a special motion to strike a claim
under this subsection has the initial burden of showing by a
preponderance of the evidence that the claim is based on an action
lnvolv1ng public participation and petition. If the moving party meets
this burden, the burden shifts to the responding party to establish by
clear and convincing evidence a probability of prevailing on the claim.
If the responding party meets this burden, the court shall deny the

motion,
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court shall consider pleadings and supporting and opposing affidavits
stating the facts upon which the liability or defense is based.

(d) If the court determines that the responding party has
established a probability of prevailing on the claim:

(i) The fact that the determination has been made and the substance
of the determination may not be admitted into evidence at any later
stage of the case; and

(ii) The determination does not affect the burden of proof of
standard of proof that is applied in the underlying proceeding.

(e} The attorney general's office or any government body to which

the moving -party's acts were directed may intervene to defend or

{c¢) In maﬁlng a QQtermlnatlon ‘under {b) of this.subsection, the

A

otherwise supportthe moving party- .

(5) (a) The special motion to strike may be filed within sixty days
of the service of the most recent complaint or, in the court's
discretion, at any later time upon terms it deems proper. A hearing
shall be held on the motion not later than thirty days after the
service of the motion unless the docket conditions of the court reguire

a . later hearing. Notwithstanding this subsection, the court is

directed to hold a hearing with all due speed and such hearings shouldﬁm\

receive priority.

{(b) The court shall render its decision as socon as possible but no
later than seven days after the hearing is held.

(c) ALl discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subsection (4) of this section. The stay of discovery shall remain in
effect until the entry of the  order ruling' on the motion.

Notwithstandiﬁg the stay imposed by this subsection,. the court, on

motion and for good cause shown, may order that specified discovery or
other hearings or motions be conducted.

(d). Every party has a right of expedited appeal from a trial court
order on the special.motion or from a trial court's failure to rule on
the motion in a timely fashioen.

(6)(a) The court shall award to a moving party who prevails, in
part or in whole, on a spe01al.mot10n to strike made under subsection
(4) of this section, without regard to any limits under state law:

{i) Costs of litigation and any reasonéble attorneys' fees incurred

in connection with each motion on which the meving party prevailed;
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(ii) An amount of ten thousand dollars, not 1nclud1ng the costs of
litigation and attorney fees; and

(i1i) Such additional relief, including sanctions upon the
responding party and its attorneys or law firms, as the court
determines to be necessary to deter repetition of the conduct and
comparable conduct by others similarly situated.

{b) If the court finds that the special motion to strike is
frivolous or is solély intended to cause unnecessary delay, the court
shall award to a responding party who prevéils, in part or in whole,
without regard to any limits under state law:

(1) Costs of litigation and any reasonable attorneys' fees incurred
in connection with each motion on which the responding party prevailed;

(i1} An amount of ten thousand dollars, not including the costs of
litigation and attorneys' fees; and

(111} Such additional relief, including sanctions upon the moving
party and its attorneys or law firms, as the court determines to be
necessary to deter repetition of the conduct -and comparable conduct by
others similarly situated. |

{(7) Nothing in this section limits or precludes any rights the
moving party may have under any other constitutional, statutory, case

or common law, or rule provisions. .

NEW SECTION. Sec. 3. This act shall be applied and construed

liberally to effectuate its general purpose of protecting participants

in public controversies from an abusive use of the courts.

NEW SECTION. See. 4. This act may be cited as the Washington Act

Limiting Strategic Lawsuits Against Public Participation.

27
28
29
30

NEW SECTION.  Sec. 5, If any provision of this act or its
application to any person or circumstance is held invalid, the
remainder of the act or the application of +the provision to other

persons or circumstances is not affected.

——— BND —~—=~
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AN ACT Relating to lawsuits aimed at chilling the valid exercise-of
the constitutional rights of speech and petition; adding a new section

to chapter 4.24 RCW; creating new sections; and prescribing penalties:
BE IT ENACTED BY THE LBEGISLATURE CF THE STATE OF WASHINGTON:

NEW SECTION. See. 1. (1) The legislature finds and declares that:
{a) It is concerned about lawsuits brought primarily to chill the

valid exercise of the constitutional rights of freedom of speech and

petition for the redress of grievances;

—>Sueh—Zlawswits,—called

Participation” or "SLAPPs," are typically dismissed as groundless or

"Strategic Lawsuits Against Public

unconstitutional, but often not before the defendants are put to great
expense, harassment, and interruption of their productive activities;
(c) The costs assoclated with defending such suits .can deter
individuals and entities from fully exercising their constitutional
rights to petition the government and to speak out on public issues;
(d} It is in the public interest for citizens to participate in
matters of public concern and provide information to public entities
and other citizens on public issues that affect them without fear of

reprisal through abuse of the judicial process; and
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el (e). An expedited judicial. . review would. avoid..the potential--for.

2 abuse in these cases. o,
3 {2) The purposes of this act are to:
4 (a) Strike a balance between the rights of persons to file lawsuits
5 and to trial by jury and the rights of persons to participate 1in
6 matters of publid concern; |
7 (b} Establish an efficient, uniform, and comprehensive method for
8 speedy adjudication of strategic lawsuits against public participation;
L] and
10 (¢} Provide for attorneys' fees, costs, and additional relief where
11 appropriate: -
12 NEW SECTICN. Sec. 2. A new section is added to chapter 4.24 RCW
13 to read as follows:
14 (1) As used in this section:
15 (a) "Claim" includes any lawsuit, cause of action, élaim, cCross-—

16 claim, counterclaim, or other judicial pleading or filing requesting
17  relief; |

18 {b) "Government" includes a branch,- department, agencynﬂmM
19 instrumentality, official, employee, agent, or other person acting
20 under color of law of the United States, a state, or subdivision of a
21 state or other public authority;

22 (c) "Moving party" means a person on whose beshalf the motion
23 described in subsection (4) of this section is filed seeking dismissal
24 of a claim; l

25 {d) "Other governmental proceeding authorized by law" means a
26 proceeding conducted by any board, commission, agency, or other entity
27 created by state, coﬁnty, or local statute or rule, including any self—
28 regulatory organization that vregulates perscens involved in the
29 securities or futures business and that has been delegated authority by
30 a federal, state, or local government agency and is subject to
31 oversight by the delegating agency.

32 (e) "Person" means an individual, corporation, business trust,
33 estate, trust, partnership, limited liability company, association,
34 joint venture, or any other legal or commercial entity; |

35 (ff "Responding party"” means a person against whom the motion
36 described in subsecticn {4) of this section is filed. '
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{2} This section applies to any claim, however characterized, that

is based on an action involving public participation and petition. As-

used in this section,

petition" includes:

arn

"action invelving public participation and

(a) Any oral statement made, or written sfatement or other document

submitted, in a legislative, executive, or jud1C1al proceeding or other

governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other document

submitted, in connection with an issue under consideration or review by

a legisltative, executive, or judicial proceeding or other governmental

proceeding authorized by law;

(c} Any oral statement made, or written statement or other document

-submitted, that is reasonably likely to encourage or to enlist public

participation in an effort to effect con51deratlon or rev1ew of an

issue in a legislative,

executive;

or Jjudicial proceedlng or other

governmental proceeding authorized by law;

(d) Any oral statement made, or written statement or other document

submitted, . in a

place

open to the public or a public forum in

connection with an issue of publlc ¢concern; or’

{e} Any other lawful conduct in furtherance of ‘the exercise of the -

constitutional right of free speech in connection with an issue of

public concern, or in furtherance of the exercise of the constitutional

right of petition.

(3) This section does not apply to any action brought by the

attorney general,

prosecuting attorney,

or city attorney, acting as a

public presecutor, to enforce laws aimed at public protection.

(4} (a) A party may bring a special motion to strike any claim that

ig based on-an action 1nvolv1nq public participation and : petltlenpfas

defined in subsection

{2} of this section.

{b) ‘A moving party bringing a special motion to strike a claim

under this. subsection

motion.

Code Rev/KT:cro

"has

the

initial burden of showing by a
preponderance of the eviderce that the claim is based on an action
involving public participation and petition. If the mov1ng party meets
this burden, the burden shifts to the responding party to establish by
clear and convincing evidence a probability of prevailing on the claim.

If the responding party meets - thlS burden, the court shall deny the
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k) In.making a determination .under .{b) .of.this subsection, the

court shall consider pleadings and supporting and opposing affidavits
stating the facts upon which the liability or defense is based.

(d) If +the court determines that the responding party has
established a prcbability of prevailing on the claim:

(i) The fact that the determinatiocn has been made and the substance
of the determination may not be admitted into evidence at any later
stage of the case; and

(ii) The determination does not affect the burden of proof or
standard of procf that is applied in the underlying proceeding.

{e) The attorney general's office or any government bkody to which

the moving party's acts were directed may intervene to defend or

1
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otherwise support the moving party.
(5) {(a) The special motion to strike may be filed within sizty days
of the service of the most recent complaint or, in the court's

discretion, at any later time upon terms it deems proper. A hearing

shall be held on the motion not later than thirty days after the

service of the motion unless the docket conditions of the court require

a later hearing. Notwithstanding this subsection, the court is_

directed to hold a hearing with all due ‘speed and such hearings shoul
recaive priority. ‘

(b) The court shall render its decisicn as soon as possible but no
later than seven days after the hearing is held.

(c) All discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subsection (4) of this section. The stay of discovery shall remain in
effect until the entry of - the order ruling on the motion.
Notwithstanding the stay imposed by  this subsection, the court,.on
motion and for good cause shown, may order that specified discovery or
other hearings or motions be conducted.

(d) Every party has a right of expedited appeal from a trial court

‘order on the special motion or from a trial court's failure to rule on

the motion in a timely fashion.

(6) (a) The court shall award to a moving party who prevails, in
part or in whole, on a special motion to strike made under subsection
(4) of this section, without regard to any limits under state law:

(i) Costs of litigation and any reasonable attorneys' fees incurre

in connection with each motion on which the moving party prevailed;
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{ii) An amount of ten thousand dollars, not including the costs of

1
2 litigation and attorney fees; and . _
(iii) Such additional relief, including sanctions upon the
4 responding party and its. attorneys or law firms, as “the court
5 determines-1x> be necessary to deter repetition of the conduct and
.6 comparable conduct by others similarly situated.
7 (b) If the court finds that the special motion to strike is
8 frivolous or is'solely intended to cause unnecessary delay, the court
9 shall award to a responding party who prevails, in part or in whole,
10 without regard to any limits under state law:
11 (i) Costs of litigation and any reasonable attorneys' fees incurred
12 in connection with each motion on which the responding party prevailed;
13 (ii) An amount of ten thousand dollaré, not including the costs of
14 litigation and attorneys' fees; and _
15 (iii) Such additional relief, including Senctions upon the moving
16 party and its attorneys or law firms, as the court determines to be
17 necessary to deter repetition of the conduct and comparable conduct by
18 others similarly situated.
19 {7) Nothing in this section -limits or precludes any rlghts the
.moving party may have under any other constitutional, statutory, case
21 or common law, or rule provisions.
22 NEW SFECTION. Sec. 3. This act shall be -dpplied and construed
23 liberally to effectuate its general purpose of protecting participants
24 in public Controversies.frem an abusive use of the courts.
25 NEW SECTION. Sec. 4. This act may be cited as the Washington Act -
26 - Limiting Strategic deéuitseﬁgainst Public Participation.
27 - NEW SECTION. Sec. 5. If any provision of this act or its
28 application to any person or circumstance is held inhvalid, the
29 remainder of the .act or the appllcatlon of the provision to other
30 persons or c1rcumstances is not affected '
~—~ END --—-
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BILL REQUEST - CODE REVISER'S OFFICE

BILL REQ. #:
ATTY/TYPIST:

BRIEF DESCRIPTION:

5-3426.3/10 3rd draft
KT:cro
Addressing lawsuits aimed at chilling the wvalid

exercise of the constitutional rights of speech
and petition.
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AN ACT Relating to lawsuits aimed at chilling the valid4exercise of
the constitutional rights of speech and petition; adding a new section

to chapter 4.24 RCW; creating new sections; and prescribing penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. 8ec. 1. (1) The legislature finds and declares that:

(a) It is concerned about lawsuits brought primarily to chill the
valid exercise of the constitutional rights of freedom of speech and
petition for the redress of grievances;

(b} Such lawsuits, called "Strategic Lawsuits Against Public
Participation" or "SLAPPs," are typically dismissed as groundless or
unconstitutional, but often not before the defendants are put to great
expense, harassment, and interruption of their productive activities;

(c) The costs associated with defending such suits can deter
individuals and entities from fully exercising their constitutional
rights to petition the government and to speak out on public issues;

(d) It is in the public interest for citizens to participate in

" matters of public concern and provide information to public entities

and other citizens on public issues that affect them without fear of

reprisal through abuse of the judicial process; and
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1 (e} An expedited judicial review would avoid the potential for
2 abuse in these cases. '
} (2} Thé purposes of this act are to:
4 (a) Strike a balance between the rights of persons to file lawsuits
5 and to trial by jury and the rights of persons to participate in
6 matters of public concern;
7 (b) Establish an efficient, uniform, and comprehensive method for
8 speedy adjudication of strategic lawsuits against public participation;
9 and '
10 {(c) Provide for attorneys' fees, costs, and additional relief where
11 appropriate.
12 NEW SECTION., Sec. 2. A new section is added to chapter 4.24 RCW
13 tc read as follows: ' |
14 (1) As used in this section:
15 {a} "Claim" includes any lawsuit, cause of action, claim, cross-
16 claim, counterclaim, or other judicial pleading or filing requesting
17 relief;
18 (b) "Government” includes a  branch, department, agency,
o instrumentality, official, employee, agent, or other person acting
20 under color of law of the United States, a state, or subdivision of a
21 state or other public authority;
22 (c} "Moving party" means a person on whose behalf the motion
23 described in subsection (4) of this section is filed seeking dismissal
24 of a claim;
25 {(d) "Other governmental proceeding authorized by law" means a
26 proceeding conducted by any board, commission, agency, or other entity
27 created by state, county, or local statute or rule, including any self-
28 regulatory organization that regulates persons involved in the
239 gsecurities or futures business and that has been delegated authority by
30 a federal, state, or local government agency and is subject to
31 oversight by the delegating agency.
32 (e} "Person" means an individual, corporation, business trust,
33 estate, trust, partnership, limited liability company, association,
34 joint venture, or any other legal or commercial entity;
35 (f) "Responding party” means a persen against whom the motion

described in subsection (4) of this section is filed.
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(2) This section applies to-any claim, however characterized, that

~ 1is based on an action involving public participation and petition. As

used in this section, an "acticn involwing public participation and
petition” includes: ,

(a) Any oral statement made, or written gtatement or other document
submitted, in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by.law;

{b) Any oral statement made, or written statement or other document
submitted, in connection with an issue under consideration or review by
a legislative, executive, or judicial pfoceeding or other governmental
proceeding aﬁthorized by law;

{c) Any oral statement made, or written statement or other document
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submitted, that is reasonably likely to encourage, or tc enlist public
participation in an effort to effect, consideration or review of an
issue in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law; -

(d} Any oral statement made, or written statement or other document
submitted, in a place open to the public or a public forum in
connection with an issue of public concern; or
' (e) Any other lawful conduct in furtherance of the exercise of the
constitutional right of free spéech in connecticn with an issue of
public concern, or in furtherance of the exercise of the constitutional
right of petiticn. ‘ ‘ _ '

{3) This section does not apply to any action brought by the
attorney general, district attorney, or city attorney, acting as a
public prosecutor, to enforce laws aimed at public protection.

(4) (a) A party may bring a special motion to strike any claim that
is based on an action involving public participation and petition, as
defined in 'subsection (2) of this section.

(b) A'moving party bringing a special motion to strike a claim
under this subsection has the initial burden of showing by a
preponderance of the evidence that the claim is based on an action
involving public participation and petition. If the moving party meets
this burden, the burden shifts to the respbnding party to establish by
clear and convincing evidence a probability of prevailing on the claim.
If the responding party meets this burden, the court shall deny the
motion._ ' {
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(¢} In making a determination under (b} of this subsection, the
court shall consider pleadings and supporting and opposing affidavits
stating the facts upon which the liability or defense is based.

(d) If the court determines that the responding party has
established a probability of prevailing on the claim:

(1) The fact that the determination has been made and the substance

of the determination may not be admitted into evidence at any later

. stage of the case; and

(ii) The determination does not affect the burden of proof cr
standard of proof that is applied in the underlying preceeding,

(e) The attorney general's office or any government body to which

- the moving party's acts were directed may intervene to defend or

otherwise support the moving party.

(5) (a) The special motiocn to strike may be filed within sixty days
of the service of the most recent complaint or, in the court's
discretion, at any later time upon terms it deems proper. A hearing
shall be held on the motion not later than thirty days after the
service of the motion unless the docket conditions of the court require
a later hearing. Notwithstanding this subsection, the court is
directed to hold a hearing with all due speed and such hearings should
receive priority.

(b) The court shall render its decision as socn as possible but no
later than seven days after the hearing is held.

(¢) All discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subsection (4) of this section. The stay of discovery shall remain in
effect until the entry of the order ruling on the motion.

Notwithstanding the stay imposed by this subsection, the court, on

29
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36

nmotion and for good cause shown, may order that specified discovery or
other hearings or motions be conducted.

(d}) Every party has a right of expedited appeal from a trial court
order on the special motion or from a trial court's failure to rule on
the moticn in a timely fashion.

(6) {a) The court shall award to a moving party who prevails, in
part or in whole, on a special motion to strike made under subsection
(1) of this section, without regard to any limits under state law:

(1) Costs of litigation and any reasonable attorneys' fees incurred

in connection with each motion on which the moving party prevailed;
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Iitigation and attorney fees; and |

(iid) Such ‘additional relief, including sanctions upon the
responding party and .its attorneys or law firms, as the court
determines shall be necessary to deter repetition of the conduct and
Comparable:conduét by others similarly situated.

(b) If the court finds that the special motion to strike is
frivolous or is solely intended to cause unnecesséry delay, the court
shall award to a responding party who prevails, in part or in whole,
without regard to any limits under state law: .

(i) Costs of litigation and any reasonable attorneys' fees incurred
in connection with each motion on which the responding party prevailed;

and

(ii) An amount of ten thousand dollars, not including the costs of
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(i1) An amount of ten thousand dollars, not including the costs of
litigation and attorneys' fees.

(7) Nothing in this section limits or precludes any rights the
meving party may have under'any other constituticnal, statutory, case

or common law, or rule provisicons.

- NEW SECTION. Sec. 3. This act shall be applied and construed

liberally to effectuate its general purpose of protecting participants

in public controversies from an abusive use of the courts.

NEW SECTICN. Sec. 4. This act may be cited as the Washington Act

Limiting Strategic Lawsuits Against Public Participation.

NEW SECTION. Sec. 5. If any provision of this act or its

application to any person or circumstance is held invalid, the

remainder of the act or the 'application of the provision to other
persons or circumstances is not affected.

~——= END —~=-~
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SENATE BILL REPORT
S-3426.3

As of January 11, 2010

Title: An Act Relating to lawsuits aimed at chilling the valid exercise of the constitutional rights
of speech and petition.

Brief Description: Regar’ding protecting the valid exercise of constitutional rights of speech and
petition.

Sponsors:

Brief History:
Committee Activity: Judiciary

SENATE COMMITTEE ON JUDICIARY
Staff: Lidia Mori (786-7755)

Background: Strategic lawsuits against public participation, or SLAPPs, are initiated to
intimidate or retaliate against people who speak out about a matter of public concern.
Typically, a person who institutes a SLAPP suit claims damages for defamation or
interference with a business relationship resulting from a communication made by a person
or group to the government or a self-regulatory organization that has been delegated
authority by the government. A 2003 Gonzaga law review article describes most SLAPPs as
occurring in the commercial context with the lawsuits being filed against people or groups
alleging environmental or consumer protection violations.

In 1989 the Legislature addressed the use of SLAPPs by creating immunity from civil
liability for people who in good faith communicate a complaint or information to an agency
of the federal, state, or local government or to a self-regulatory organization that has been
delegated authority by a government agency. In 2002 the anti-SLAPP statutes were amended

to remove the requirement that the communication be in good faith and to allow statutory
damages of $10,000 to a person who prevails against a lawsuit based on a communication to
a government agency or organization. The 2002 legislation also included a policy statement
recognizing the constitutional threat of SLAPP litigation.

Summary of Bill: The Legislature asserts that it is in the public interest for citizens to
participate in matters of public concern and provide information to public entities and other
citizens on public issues that affect them without fear of reprisal through abuse of the judicial

This analysis was prepared by non-partisan legislative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.
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‘process. The Legislature affirms its concern regardmg lawsuits brought primarily to “ehill
freedom of speech and petition, also known as strategm lawsuits against public participation.

An action involving public participation and petmon is defined as including any oral or
written statement submitted in connection with an issue under consideration by a legislative,
executive, judicial, or other proceeding authorized by law. It also includes any oral or
written statement that is reasonably likely to encourage or enlist public participation in the
consideration or review of an issuve. in-a legislative executive, judicial, or other proceeding
authorized by law. Any oral or written statement submitted in a public forum in connection
with an issue of public concern is also an action involving public part1c1pat10n and petition.
Any other lawful conduct in furtherance. of the exercise of the constitutional right of free
speech in connection with an issue of public concern is also considered to be an act involving
public participation and petition.

A procedure is created for the speedy resolution of strategic lawsuits against public

participation. The court is directed to hold a hearing with all due speed on any motion to
deny a claim based on an action involving public participation and petition and to render its
decision no later than seven days after the hearing is held. A person who is successful in
pursuing a motion to deny a claim based on an action involving. public participation and
petition is awarded costs of litigation, reasonable attorneys' fees, and $10,000. The court may
award additional relief such as sanctions upon the responding part and its attorneys if it
determines they are necessary to deter repetition of the conduct. If the court finds the motion
to deny a claim is frivolous or is intended to cause unnecessary delay, it will award costs of
litigation, reasonable attorneys' fees, and an amount of $10,000.

The general purpose of the law to protect partmlpants in pubhc controversies from an abusive
use of the courts is to be applled and construed llberally

Approprlatlou: None.
Fiscal Note: Not requested.
Committee/Commission/Task Force Created: No.

Effective Date: Ninety days after adjournment of session in‘which bill is passed.
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BILL REQ. #: 5-3426.3/10 3rd draft
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BRIEF DESCRTPTION: Addressing lawsuits aimed at chilling the valid

exercise of the constitutional rights of speech
and petition.
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{e) An expedited judicial review would avoid the potential for

2 abuse in these cases.
{2) The purposes of this act are to:
4 (a) Strike a balance between the rights of persons to file lawsuits
5 and to trial by jury and the rights of persons to participate in
6 matters of public concern;
7 ~ (b) Establish an efficient, uniform, and comprchensive method for
8 speedy adjudication of strategic lawsuits against public participation;
9 and ‘
10 (c} Provide for attorneys' fees, costs, and additional relief where
11 appropriate,
12 NEW SECTION. Sec. 2. A new section is added to chapter 4.24 RCW
13 to read as follows:
14 (1) As used in this section:
15 (a) "Claim" includes any lawsuit, cause of action, claim, cross-
16 claim, counterclaim, or other judicial pleading or filing requesting
17 relief;
18 () "Government" includes a branch, department, agency,
insprumentality, official, employee, agent, or other person acting
20 under color of law of the United States, a state, or subdivision of a
21 state or other public authority;
22 (c) "Moving party"” means a person on whose behalf the motion
23 described in subsection (4) of this section is filed seeking dismissal
24 of a claim; ‘
25 (d) "Other governmental proceeding authorized by law" means a
26 proceeding conducted by any board, commission, agency, or other entity
27 created by state, county, or local statute or rule, including any self-
28 regulatory organization that regqulates persons involved in the
29 securities or futures business and that has been delegated authority by
30 a federal, state, or local government agency and is subject to
31 oversight by the delegating agency.
32 (e} "Person" means an individual, corporation, business trust,
33 estate, trust, partnership, limited liability company, association,
34 joint venture, or any other legal or commercial entity;
35 (£} "Responding party" means a person against whom the motion

described in subsection (4) of this section is filed.
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{(2) This section applies to -any c¢laim, hoWever-characterized, that

is based on an action invoiﬁiﬁéﬂﬁabiié particiﬁgtion-and petition. As
used in this section, an "action invelwving public participation and
petition" includes: '

(a) Any oral statement made, or written statement or other document
submitted, in a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law;

(b) Any oral statement made, or written statement or other document
‘sﬁbmitted, in connection with an issue under consideration or raview by
a legislative, executive, or judicial proceeding or other governmental
proceeding authorized by law;

(¢} Any oral statement made, or written statement or other document
submittedT—that—is—%easenabiymlikeiyg%efeneeufageT—@fA%o—eﬁiist—pubiie
particiﬁation in an effort to effect, consideration or review of an
issue in'a legislative, executive, or judicial proceeding or other
governmental proceeding authorized by law;

(d) Any oral statement made, or written statement or other document
submitted, in a place open to the public or a public forum in
connection with an issue of public concern; or

()" Any other lawful conduct in furtherance of the exercise of the
censtitutional right of free speech in connection with an issue of
public concern, or in furtherance of the exercise of the constitutional
right of petition.

(3) This section does not apply to any action brought by the
attorney general, district attorney, or city attorney, acting as a
public preosecutor, -te enforce laws aimed at public protection.

{4) (a) A party may bring a special motion to strike any claim that
is based on an action involving public participation and petition, as
defined in subsection (2).of this section.

(b) A moving party bringing a special motion teo strike a claim
under this subsection has the initial burden of showing by a
preponderance of the evidence that the claim is based on an action
involving public participation and petition. If the moving party meets
this burden, the burden shifts to the responding party to establish by
clear and convincing evidence a probability of prevailing on the claim.
If the responding party meets this burden, the court shall deny the
motion. |
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{c}) In making a determination under {b) of this =ubsection, the
court shall consider pleadings and supporting and opposing affidavits
stating the facts upon which the liability or defense is based.

{d) If +the court determines that the Vresponding party has
established a probability of prevailing on the claim:

(i) The fact that the determination has been made and the substance
of the determinaticn may not be admitted into evidence at any later
stage of the case; and

{ii) The determlnatlon does not affect the burden of proof or
standard of proof that is applied in the underlying proceeding.

(e} The attorney general's office or any government body to which
the moving party's ‘acts were directed may intervene to defend or
otherwise support the moving party. l

(3) {(a} The special motion to strike may be filed within sixty days
of the service of the most recent complaint or, in the court's
discretion, at any later time upon terms it deems proper. A hearing
snall be held on the motion not later than thirty days after the
service of the motion unless the docket conditions of the court require
a later hearing. Notwithstanding this subsection, the court is
directed to hold a hearing with all due speed and such hearings should
receive priority.

(b} The court shall render its decision as soon as possible but no
later than seven days after the hearing is held.

(¢} All discovery and any pending hearings or motions in the action
shall be stayed upon the filing of a special motion to strike under
subéection (4) of this section. The stay of discovery shall remain in
effect until the entry of the order ruling on the motion.

Notwithstanding the stay imposed by this subsection, the court, on

29
30
31
32
33
34
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38

motlon and for good cause shown, may order that specified discovery or
other hearings or motions be conducted.

(d) Every party has a right of expedited appeal from a trial court
order on the special motion or from a trial court's failure to rule on
the motion in a timely fashion.

(6} (a) The court shall award to a moving party who prevails, in
part or in whole, on a special motion to strike made under subsection
(4) of this section, without regard to any limits under state law:

(1) Costs of litigation and any reasocnable attorneys' fees incurred

in connection with each motion on which the moving party prevailed;
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{1i} An amount of ten thousand dollars, not including the costs of

{(1ii) Such additional ‘relief, including sanctions upon the
responding party and its attorneys or - law firms,. as the court
determines shall be necessary to deter repetition of the conduct and
comparable conduct by others.similarly situated.

(b) TIf the court finds that the special motion to strike is
frivolous or is sdlely intended to cause unnecessary delay, the court
shall award to a. responding party who prevails, in part or in whole,
without regard to any limits undex state law:

(i) Costs of litigation and any reasonable attorneys' fees incurred
in connection with each motion on which the responding party prevailed;

and
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(1i) An amcunt of ten thousand dellars, not including the costs of
litigation and attorneys' fees.

(7) Nothing in this section limits or precludes any rights the
moving party may have under any other constitutional, statutory, case

or common law, or rule provisions.

NEW SECTION. Sec., 3. This act shall be applied and construed

liberally to effectuate its geheral purpose of protecting participants

in public controversies from an abusgsive use of the courts.

NEW SECTION. 8Sec. 4. This act may be cited as the Washington Act

Limiting Strategic Lawsuits Against Public Participation.

NEW _SECTION. Sec. 5. If any provision of this act or its
application to any person or circumstance 1s held dinvalid, the

remainder of the act or the application of the provision to other

persons or circumstances is not affected.

--- END ---
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