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NRAP 26.1 DISCLOSURE STATEMENT

Counsel for plaintiff/respondent certifies that the following are persons and
entities as described in NRAP 26.1(a), and must be disclosed:

1. 5316 Clover Blossom Ct Trust is a Nevada trust.

2. Resources Group, LLC, a Nevada limited-liability company, is the trustee
for 5316 Clover Blossom Ct Trust.

3. lyad Haddad a/k/a Eddie Haddad is the manager for Resources Group, LLC.

These representations are made in order that the judges of this court may

gvaluate possible disqualification or recusal.
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ROUTING STATEMENT

This case is a quiet title action. Rule 17 does not list quiet title matters as one
pf the cases retained by the Supreme Court. Counsel for plaintiff/respondent

therefore believes that this appeal should be assigned to the Court of Appeals.
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ISSUES PRESENTED ON APPEAL

1. Whether the HOA foreclosure sale extinguished the deed of trust assigned to
U.S. Bank, National Association (hereinafter “defendant Bank™).

2. Whether the superpriority lien held by Country Gardens Owners’ Association
(hereinafter “HOA”) was extinguished when Alessi & Koenig, LLC (hereinafter
“foreclosure agent”) rejected the conditional tender of $1,494.50 made by Miles,
Bauer, Bergstrom & Winters, LLP (hereinafter “Miles Bauer) on December 6, 2012.
3. Whether 5316 Clover Blossom Ct Trust (hereinafter “plaintiff”) is protected
as a bona fide purchaser from defendant Bank’s unrecorded claim that the HOA'’s
rejection of the tender by Miles Bauer discharged the HOA’s superpriority lien.

4. Whether the stipulated discovery deadline prevented the district court from
granting plaintiff’s motion.

5. Whether the district court properly treated plaintiff’s motion to dismiss
counterclaim as a motion for summary judgment.

6. Whether judicial estoppel prevents plaintiff from claiming that the deed of
trust was extinguished by the HOA foreclosure sale.

7. Whether defendant Bank is entitled to equitable relief against plaintiff from

the extinguishment of the deed of trust.

AA001201




© 00 N o o1 A W N P

N N RN NN NN R P B B R R R R R
~ O O B WO N P O © 0N O 00 b W N PP O

8. An order granting summary judgment is reviewed de novo without deference
to the findings of the lower court.

STATEMENT OF THE CASE

On April 23, 2015, plaintiff filed an amended complaint asserting three claims
for relief: 1) entry of an injunction prohibiting defendant Bank and Clear Recon
Corps (hereinafter “Clear Recon”) from foreclosing the deed of trust recorded on
June 30, 2004 against the property commonly known as 5316 Clover Blossom Ct,
North Las Vegas, Nevada (hereinafter “Property”); 2) for entry of a determination
pursuant to NRS 40.010 that plaintiff was the rightful owner of the Property and that
the defendants had no right, title, interest or claim to the Property; 3) for entry of a
declaration that title to the Property was vested in plaintiff free and clear of all liens
and that the defendants be forever enjoined from asserting any right, title, interest
or claim to the Property. (Appellant’s Appendix (hereinafter “AA”) Vol. | - 1, pgs.
1-4)

The amended complaint amended the allegations in plaintiff’s verified
complaint, filed on July 25, 2014. (AA Vol I-1, pgs. 5-9)

On September 25, 2014, defendant Bank filed an answer to complaint. (AA

Vol. I-1, pgs. 10-15)
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On May 18, 2015, plaintiff filed a motion for summary judgment. (AA Vol.
I-1, pgs. 16-74)

OnJuly 22,2015, defendant Bank filed an opposition to plaintiff’s motion and
a countermotion for summary judgment. (AAI-1, pg. 75 to AAI-2, pg. 162)

On July 29, 2015, plaintiff filed a reply in support of plaintiff’s motion for
summary judgment and opposition to countermotion for summary judgment. (AAI-
2, pgs. 163-183)

On August 13, 2015, defendant Bank filed a supplemental briefing in support
of its countermotion and in opposition to plaintiff’s motion. (AAIl-2, pg. 184 to
AAI-3, pg. 197)

On September 9, 2015, the court entered findings of fact, conclusions of law,
and judgment granting quiet title to plaintiff. (AAI-3, pgs. 198-204)

On August 3, 2017, the court entered an order vacating judgment and setting
further proceedings re: the court of appeals court order vacating judgment and
remanding. (AAI-3, pg. 205)

On August 16, 2017, the parties filed a stipulation and order extending
discovery that included a discovery cut-off date of January 24, 2018. (AAI-3, pgs.

206-209)
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On October 10, 2017, defendant Bank filed an amended answer to plaintiff’s
amended complaint, counterclaims, and cross-claims. (AAIlI-1, pgs. 241 to AAII-3,
pg. 323)

On October 23, 2017, plaintiff filed a motion to dismiss counterclaim. (AAIlI-
3, pgs. 324 to AAlI-4, pg. 379)

On November 9, 2017, defendant Bank filed an opposition to plaintiff’s
motion to dismiss counterclaim. (AAIlI-4, pgs. 380-484)

On November 21, 2017, plaintiff filed a reply in support of motion to dismiss
counterclaim. (AAIII-1, pgs. 496-507)

On November 29, 2017, plaintiff filed supplemental authority in support of
motion to dismiss counterclaim. (AAIllI-2, pgs. 616-642)

On February 7, 2018, the court entered findings of fact, conclusions of law,
and judgment in favor of plaintiff quieting title to the Property in plaintiff free of
defendant Bank’s deed of trust. (AAIIlI-2, pgs. 661-674)

Notice of entry of findings of fact, conclusions of law was served and filed on
February 8, 2018. (AAIlI-2, pgs. 680-695)

On February 26, 2018, defendant Bank filed a motion for reconsideration

under NRCP 59. (AAIV-1, pg. 696 to AAIV-2, pg. 897)
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On March 14, 2018, plaintiff filed an opposition to the motion for
reconsideration under NRCP 59. (AAIV-2, pgs. 898-907)

On May 1, 2018, the court entered an order denying defendant Bank’s motion
for reconsideration under NRCP 59. (AAIV-2, pgs. 936-939)

Notice of entry of the order denying defendant Bank’s motion for
reconsideration under NRCP 59 was served and filed on May 1, 2018. (AAIV-2,
pgs. 940-945)

Defendant Bank filed its notice of appeal on May 10, 2018. (AAV, pgs. 946-
948)

STATEMENT OF FACTS

Plaintiff obtained title to the Property by entering and paying the high bid of
$8,200.00 at a public auction held on January 16, 2013. See copy of foreclosure
deed recorded on January 24, 2013. (AAII-3, pgs. 322-323)

The foreclosure deed arises from a delinquency in assessments due from
Dennis L. Johnson and Geraldine J. Johnson (hereinafter “former owners™) to the
HOA pursuant to NRS Chapter 116.

The former owners were identified as the “Borrowers,” Countrywide Home

Loans, Inc. was identified as the “Lender,” and MERS was identified as the
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beneficiary ina deed of trust recorded against the Property on June 30, 2004. See
copy of deed of trust at AAII-1, pgs. 261-292.

MERS assigned the deed of trust and the underlying note to plaintiff on June
20, 2011. See copy of assignment of deed of trust at AAII-1, pgs. 294-295.

On February 22, 2012, the foreclosure agent recorded a notice of delinquent
assessment (lien) for $1,095.50 against the Property. (AAII-1, pg. 297)

On April 20, 2012, the foreclosure agent recorded a notice of default and
election to sell for $3,396.00 against the Property. (AAlI-1, pg. 301)

On October 31, 2012, the foreclosure agent recorded a notice of trustee’s sale
for $4,039.00 against the Property. (AAlI-1, pg. 303)

On November 21, 2012, Miles Bauer sent a letter to the HOA c/o the
foreclosure agent on behalf of BAC Home Loans Servicing, LP stating its position
that “nine months’ of common assessments pre-dating the NOD” was “the amount
BANA should be required to rightfully pay to full discharge its obligations to the
HOA per NRS 116.3102.” (AAIlI-2, pgs. 309-310)

On November 27, 2012, the foreclosure agent faxed an amended demand for
$4,186.00 to A. Bhame that included an account history report for the Property,

dated August 6, 2012. (AAII-2, pgs. 312-314)
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On December 6, 2012, Miles Bauer sent a letter to the foreclosure agent and
enclosed a check for $1,494.50 drawn payable to the foreclosure agent from Miles
Bauer’s trust account. (AAIlI-2, pg. 316 to AAII-3, pg. 318)

The foreclosure agent returned this check to Miles Bauer. (AAlI-2, pg. 307,
19)

SUMMARY OF THE ARGUMENT

The language in NRS 116.3116(2) granted to the HOA a super priority lien
that extinguished defendant Bank’s first deed of trust when plaintiff purchased the
real property at the public auction held on January 16, 2013.

The HOA'’s superpriority lien was not extinguished when the HOA or its
foreclosure agent rejected the conditional tender made by Miles Bauer.

Plaintiff is protected as a bona fide purchaser from defendant Bank’s
unrecorded claim that the superpriority portion of the lien was extinguished by Miles
Bauer’s conditional tender.

The stipulated discovery deadline did not prevent the district court from
granting plaintiff’s motion.

The district court properly treated plaintiff’s motion to dismiss counterclaim

as a motion for summary judgment because defendant Bank presented “matters
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outside the pleadings” to the district court.

The bankruptcy petition and other bankruptcy pleadings filed by River Glider
Avenue Trust do not affect the rights obtained by plaintiff by paying the high bid
made at the HOA foreclosure sale.

Defendant Bank is not entitled to equitable relief against plaintiff because it
had an adequate remedy at law against the HOA and its foreclosure agent.

STANDARD OF REVIEW

In Wood v. Safeway, Inc., 121 Nev. 724, 121 P.3d 1026, 1029 (2005), this

Court stated that it “reviews a district court’s grant of summary judgment de novo,
without deference to the findings of the lower court.”

ARGUMENT

1. The trust deed was extinguished by the HOA foreclosure sale.

NRS 116.3116(2) provides in part that the HOA’s assessment lien is “prior to
all security interests described in paragraph (b) to the extent of any charges incurred
by the association on a unit pursuant to NRS 116.310312 and to the extent of the
assessments for common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due in the absence

of acceleration during the 9 months immediately preceding institution of an action
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to enforce the lien .. . .”

The statute does not state that the superpriority amount is measured by the
assessments which “are” past due or unpaid on the date that the action to enforce the
lien is instituted. The superpriority amount is instead measured by the assessments
“which would have become due” during the nine months prior to the enforcement
of the lien. The amount of each of the assessments is measured by the HOA’s
“periodic budget.”

The deed of trust, recorded on June 30, 2004, falls squarely within the
language in NRS 116.3116(2)(b).

In the present case, the notice of delinquent assessment (lien) stated that the
lien was recorded “[i]n accordance with Nevada Revised Statutes and the
Association’s Declaration of Covenants, Conditions and Restrictions (CC&RS) .. .”
(AAII-1, pg. 297)

When the deed of trust was recorded on June 30, 2004, NRS 116.3116(5)
stated:

Recording of the declaration constitutes record notice and perfection of
the lien. No recordation of any claim of lien for assessment under this
section is required.

As recognized by this Court in SFR Investments Pool 1, LLC v. U.S. Bank,
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N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014), and in Saticoy Bay LLC

Series 350 Durango 104 v. Wells Fargo Home Mortgage, 133 Nev., Adv. Op. 5, 388

P.3d 970, 975 (2017), both the CC&Rs and the statute enacted in 1991 provided
defendant Bank with notice that the deed of trust was subordinate to the HOA'’s
superpriority lien rights.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., this Court stated that

“NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of
which will extinguish a first deed of trust.” 334 P.3d at 419.
Each notice recorded and served by the HOA and its foreclosure agent stated

“the total amount of the lien” as approved by this Court in SFR Investments Pool 1,

LLC v. U.S. Bank, N.A., 334 P.3d at 418.

Because the high bid of $8,200.00 made by plaintiff to purchase the Property
exceeded the full amount of the $4,039.00 stated in the notice of trustee’s sale
(ITAA-1, pg. 303), the HOA necessarily foreclosed its entire lien, including the
unpaid superpriority portion, and extinguished the deed of trust assigned to
defendant Bank.

2. The HOA'’s superpriority lien was not extinguished when the

HOA or its foreclosure agent rejected the conditional tender
made by Miles Bauer.

10
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Atpage 14 of Appellant’s Opening Brief, defendant Bank states that “BANA’s
offer and check for the superpriority portion of the lien were a sufficient tender that
extinguished that part of the lien.”

On the other hand, as discussed at pages 18 to 20 of plaintiff’s motion to
dismiss counterclaim (I1AA-3, pgs. 341-343) and at page 6 of plaintiff’s reply in
support of motion to dismiss counterclaim (I11AA-1, pg. 501), the rules regarding
payment and discharge when a payment is tendered by a person who is “not
primarily responsible for performance” of a debt or obligation are stated in
subsections e, f and g of Restatement (Third) of Prop.: Mortgages, 8 6.4 (1997), as
follows:

§ 6.4 Redemption from Mortgage by Performance or Tender

(e) A performance in full of the obligation secured by a mortgage,
or a performance that is accepted by the mortgagee in lieu of
payment in full, by one who holds an interest in the real estate
subordinate to the mortgage but is not primarily responsible
for performance, does not extinguish the mortgage, but
redeems the interest of the person performing from the mortgage
and entitles the person performing to subrogation to the
mortgage under the principles of 87.6. Such performance may
not be made until the obligation secured by the mortgage is due,
but may be made at or after the time the obligation is due but
prior to foreclosure.

() Upon receipt of performance as provided in Subsection (e), the

11
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mortgagee has a duty to provide to the person performing,
within a reasonable time, an appropriate assignment of the
mortgage in recordable form. If the mortgagee fails to do so
upon reasonable request, the person performing may obtain
judicial relief ordering the mortgage assigned and, unless the
mortgagee acted in good faith in rejecting the request, awarding
against the mortgagee any damages resulting from the delay.

() An unconditional tender of performance in full by a person
described in Subsection (e), even if rejected by the mortgagee,
if kept good has the effect of performance under Subsections (e)
and (f) above. (emphasis added)
At the threat of foreclosure by a senior lien, a junior lienor is entitled, even
without express contractual authority, to reinstate the loan by making a payment
sufficient to cure the default or to pay off the senior lien and become subrogated to

the rights of the senior lienholder as against the owner of the property. See

Restatement (Third) of Prop.: Mortgages 87.6; American Sterling Bank v. Johnny

Management LV, Inc., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of

America 119 Nev. 485, 78 P.3d 71 (2003).

Comment a to Section 6.4 of the Restatement (Third) of Prop.: Mortgages
explains the distinction between payment or tender by someone primarily liable for
the debt, and payment or tender by a party seeking to protect its interest in the
property. It states in part:

Equitable redemption is ultimately accomplished by performance in full
of the obligation secured by the mortgage. However, redemption has

12
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two quite distinct results, depending on whether the performance
is made by a person who is primarily responsible for payment of
the mortgage obligation, or by someone else who holds an interest
in the land subordinate to the mortgage. In the first of these
situations, the mortgage is simply extinguished, as provided in
Subsection (a) of this section. In the second, the mortgage is not
extinguished, but by virtue of Subsection (e) is assigned by
operation oflaw to the payor under the doctrine of subrogation; see
87.6. Subrogation does not occur in the first situation, since one who
Is primarily responsible for payment of a debt cannot have subrogation
by performing that duty; see 87.6, Comment b. (emphasis added)

Subrogation is a device adopted by equity which applies in a great variety of
cases and is broad enough to include every instance in which one party pays a debt
for which another is primarily liable, and which in equity and good conscience

should have been discharged by the latter. Laffranchini v. Clark 39 Nev. 48, 153 P.

250 (1915).
Comment g to Section 6.4 of the Restatement further explains the distinction

when redemption is made by a subordinate lienholder:

The second distinction, mentioned above, is that redemption by a
person who is not primarily responsible for payment of the debt does
not extinguish the mortgage, but rather assigns both the mortgage
and the debt to the payor by operation of law under the doctrine of
subrogation; See §7.6 (emphasis added)

Paragraph F on page 3 of 4 of the Planned Unit Development Rider to the

deed of trust (AAII-1, pg. 291) states:

If Borrower does not pay PUD dues and assessments when due, then

13
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Lender may pay them. Any amounts disbursed by Lender under this

paragraph F shall become additional debt of Borrower secured by the

Security Instrument. Unless Borrower and Lender agree to other terms

of payment, these amounts shall bear interest from the date of

disbursement at the Note rate and shall be payable, with interest, upon

notice from Lender to Borrower requesting payment.

This language is consistent with Restatement (Third) of Prop.: Mortgages
86.4(e) and (f) that treat any payment offered by Miles Bauer as creating an
assignment.

At the bottom of page 14 and top of page 15 of Appellant’s Opening Brief,

defendant Bank quotes from Bank of America, N.A. v. SFR Investments Pool 1,

LLC, 134 Nev., Adv. Op. 72, 427 P.3d 113, 117 (2018), that “[a] valid tender of
payment operates to discharge a lien.” As amended by this Court on November 13,
2018, this line now reads: “A valid tender of payment operates to discharge a lien or
cure a default.”

On the other hand, the law of real property in Restatement (Third) of Prop.:
Mortgages, 88 6.4 (a) and 6.4(b) provides that a lien is discharged only if the
payment is made “by one who is primarily responsible for performance of the
obligation.” In the present case, defendant Bank was not primarily responsible for
payment of the HOA’s common assessments — the former owners were. Likewise,

the law of real property does not provide that a conditional offer of payment made

14
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by one who is “not primarily responsible for performance” could “cure a default.”

Even if the HOA had accepted the conditional tender made by Miles Bauer on
December 6, 2012 (AAII-2, pg. 316 to AAII-3, pg. 318), the conditional payment
could not “discharge” or “cure” the former owners’ default in payment. Itcould only
“assign” the HOA'’s superpriority lien rights to the subordinate lienholder making
the payment.

In Bank of America, N.A. v. SFR Investments Pool 1, LLC, this Court quoted

from Power Transmission Equip. Corp. v. Beloit Corp., 201 N.W. 2d 13, 16 (Wis.

1972), that “[a] lien may be lost by . . . payment or tender of the proper amount of the
debt secured by the lien.” In that case, however, Power Transmission was the person
“primarily responsible” for payment of the lien asserted by Beloit, so the Supreme
Court of Wisconsin did not discuss in any way the effect of a payment offered by a
subordinate lienholder like defendant Bank.

The Wisconsin Supreme Court also stated that “an excessive demand does not
waive the lien” if the demand is “made in good faith and in belief that the person
making the demand is entitled to such sum and that he has a general lien upon the
specific goods.” 1d. at 544-545.

At the bottom of page 15 and top of page 16 of Appellant’s Opening Brief,

defendant Banks states that the tender for $1,494.50 made by Miles Bauer included

15
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“$495.00 for delinquent assessments and $999.50 in ‘reasonable collection costs’ to
satisfy the superpriority lien.” On the other hand, instead of including the full
amount of the fees and costs of $2,850.00 identified by the foreclosure agent in its
facsimile cover letter, dated November 27, 2012 (AAII-2, pgs. 312-313), Miles
Bauer arbitrarily divided that amount by three and included only $950.00 for
collection costs in the check for $1,494.50. (AAII-2, pg. 314)

Page two of the cover letter by Rock K. Jung, Esq. stated that the check for
$1,494.50 was a “non-negotiable amount” that the HOA must agree “paid in full”
both “9 months worth of common assessments as well as reasonable collection
costs to satisfy its obligations to the HOA as a holder of the first deed of trust against
the property.” (AAII-3, pg. 317) (emphasis added) The cover letter also included a
specific reference to “the Nevada Real Estate Division’s Advisory Opinion of
December 2010, which was recently ratified in the Nevada Supreme Court’s non-
published opinion on May 23, 2012.” (AAII-3, pg. 317)

The check for $1,494.50 was not a “cashier’s check” as represented by Mr.
Jung, but only a check drawn on Miles Bauer’s “Trust Account” at Bank of America.
(AAII-3, pg. 317)

As acknowledged in the cover letter by Rock K. Jung, Esqg., on December 8,

2010, the Commission for Common Interest Communities and Condominium Hotels

16
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(hereinafter “CCICCH”) issued Advisory Opinion 2010-01 that stated:

An association may collect as a part of the super priority lien (a)
interest permitted by NRS 116.3115, (b) late fees or charges authorized
by the declaration, (c) charges for preparing any statements of unpaid
assessments and (d) the *“costs of collecting” authorized by NRS
116.310313.

Id. at 1.

In the conclusion to Advisory Opinion 2010-01, the CCICCH stated:

Accordingly, both a plain reading of the applicable provisions of NRS
116.3116 and the policy determinations of commentators, the state of
Connecticut and lenders themselves support the conclusion that
associations should be able to include specified costs of collecting as
part of the association’s super priority lien. (emphasis added)

Id. at 12.

Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470
in order to set limits on the costs assessed in connection with a notice of delinquent
assessment. NAC 116.470(4)(b) included “[r]easonable attorney’s fees and actual
costs, without any increase or markup, incurred by the association for any legal
services which do not include an activity described in subsection 2.”

In addition, this Court stated on August 2, 2012 in State Dep’t of Business &

Industry, Financial Institutions Div’n v. Nevada Ass’n Services, Inc., 128 Nev. Adv.

Op. 54, 294 P.3d 1223, 1227-1228 (2012): “We therefore determine that the plain

language of the statute requires that the CCICCH and the Real Estate Division, and

17
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no other commission or division, interpret NRS Chapter 116.”
At page 16 of Appellant’s Opening Brief, defendant Bank states that in Bank

of America, N.A. v. SFR Investments Pool 1, LLC, this Court “considered a nearly

identical tender.” The record on appeal, however, does not include any evidence
proving that the terms, conditions, timing or amount of the tender made in Bank of

America, N.A. v. SFR Investments Pool 1, LLC are “nearly identical” to the

conditional tender made by Miles Bauer in the present case.

Furthermore, in Bank of America, N.A. v. SFR Investments Pool 1, LLC, this

Court did not address the “good-faith rejection argument” because “SFR did not
present its good-faith rejection argument to the district court.” 427 P.3d at 118. In

footnote 1 of the opinion in Bank of America, N.A. v. SFR Investments Pool 1, LLC,

427 P.3d at 117, n. 1, this Court stated that “SFR argues for the first time in its
petition for review that Bank of America’s tender was insufficient because it did not
include collection costs and attorney fees.” This Court also stated that “SFR waived
this argument, both by failing to raise it timely in district court and by failing to
cogently distinguish the statutory and regulatory analysis in Horizons at Seven
Hills.”

In footnote 3 at page 15 Appellant’s Opening Brief, defendant Bank cites

18
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BAC Home Loans Servicing LP v. Aspinwall Court Trust, No. 69885, 2018 WL

3544962 (Nev. July 20, 2018)(unpublished disposition), but in footnote 2, this Court
stated that “[w]e decline to consider Aspinwall’s arguments, raised for the first time
on appeal, that BAC’s tender imposed improper conditions and that BAC was
required to keep the tender good.”

| In footnote 3 at page 15 Appellant’s Opening Brief, defendant Bank also

cites 2713 Rue Toulouse Trust v. Bank of America, N.A., No. 68206, 2018 WL

3545359 (Table) (Nev. July 20, 2018)(unpublished disposition), but this Court
declined to consider “appellant’s argument that Bank of America imposed improper
conditions on its tender” because “that argument was not coherently made in district
court.” Id. at *1.

In the present case, on the other hand, plaintiff timely raised this argument at
pages 6 to 8 of plaintiff’s reply in support of motion to dismiss counterclaim. (IH1AA-
1, pgs. 501-503)

At page 17 of Appellant’s Opening Brief, defendant Bank quotes from Bank

of America, N.A. v. SFR Investments Pool 1, LLC that “[a] plain reading of NRS

116.3116 indicates that at the time of Bank of America’s tender, tender of the

superpriority amount by the first deed of trust holder was sufficient to satisfy that
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portion of the lien.” 427 P.3d at 118.

The law of real property provides, however, that the issue is not whether Miles
Bauer tendered an amount that was later determined to be correct, but whether the
foreclosure agent “wrongfully rejected” the offer based on the state of the law at the
time the tender was made.

In Bank of America, N.A. v. Rugged Oaks Investments, LLC, No. 68504, 383

P.3d 749 (Table), 2016 WL 5219841 (Nev. Sept. 16, 2016) (unpublished
disposition), this Court quoted from 59 C.J.S. Mortgages 8 582 that “[i]t has been
held . . . that a good and sufficient tender on the day when payment is due will
relieve the property from the lien on the mortgage, except where the refusal [of
payment] was . . . grounded on an honest belief that the tender was insufficient.”
At page 18 of Appellant’s Opening Brief, defendant Bank quotes from Bank

of America, N.A. v. Ferrell Street Trust, 416 P.3d 208 (Table), 2018 WL 2021560

(Nev. Apr. 27, 2018)(unpublished disposition), where this Court cited Hohn v.
Morrison, 870 P.2d 513 (Colo. App. 1993), as authority that “[w]hen rejection of a
valid tender is unjustified, the tender effectively discharges the lien.”

In Hohn v. Morrison, 870 P.2d 513, 517-518 (Colo. App. 1993), the court

stated:
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Although this is an issue of first impression in Colorado, other
jurisdictions which have adopted the lien theory of real estate
mortgages have also adopted the rule that an unconditional tender of
the amount due by the debtor releases the lien of the mortgage unless
the creditor establishes a justifiable and good faith reason for the
rejection of the tender. Moore v. Norman, 43 Minn. 428, 45 N.W. 857
(1890); Renard v. Clink, 91 Mich. 1, 51 N.W. 692 (1892); Easton v.
Littooy, 91 Wash. 648, 158 P.531 (1916) (tender of the full amount due
operates to discharge the lien of the mortgage if the tender is refused
without adequate excuse.) (emphasis added)

In First Nat. Bank of Davis v. Britton, 94 P.2d 896, 898 (Okla. 1939), the

Oklahoma Supreme Court stated:

“To constitute a sufficient tender, it must be unconditional. Where a
larger sum than that tendered is in good faith claimed to be due, the
tender is ineffectual as such if its acceptance involves the admission
that no more is due.” (Emphasis ours.)

In Smith v. School Dist. No. 64 Marion County, 131 P. 557, 558 (Kan. 1913),

the Kansas Supreme Court stated:

A conditional tender is not valid. Where it appears that a larger sum
than that tendered is claimed to be due, the offer is not effectual as a
tender if coupled with such conditions that acceptance of it as tendered
involves an admission on the part of the person accepting it that no
more is due. Moore v. Norman, 52 Minn. 83, 53 N.W. 809, 18 L.R.A.
359, 38 Am. St. Rep. 526, and not page 529; 38 Cyc. 152, and cases
cited in note 152, 153.

Because the Nevada Real Estate Division did not issue its Advisory Opinion
No. 13-01 until December 12, 2012, the only authority that existed to guide the HOA

on December 6, 2012 was Advisory Opinion N0.2010-01 and NAC 116.470.
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Furthermore, even though Advisory Opinion No. 13-01 adopted a different
method of calculating the HOA’s superpriority lien than Advisory Opinion No.2010-
01, the conflict between the two methods of calculating the amount of the
superpriority lien was not resolved by this Court until the opinion in Horizons at

Seven Hills v. Ikon Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66 (2016), was

issued on April 28, 2016. This is a date more than three years after Miles Bauer
made its “non-negotiable” offer of only $1,494.50 on December 6, 2012 and after
the public auction held on January 16, 2013.

Furthermore, the interpretation of the statute in Horizons at Seven Hills v.

Ikon Holdings, LLC, did not involve a tender made by a subordinate lienholder

prior to an HOA foreclosure sale. This Court instead determined how to calculate the
amount of the HOA’s assessment lien that survived a lender’s foreclosure of its deed
of trust.

Again, the issue in the present case is whether the HOA and its foreclosure
agent had a “good faith” reason to believe that collection costs and reasonable
attorneys’ fees were part of the HOA’s superpriority lien and not whether that belief
turned out to be correct.

Inthis regard, the Oklahoma Supreme Court stated in First Nat. Bank of Davis
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v. Britton that:

The lien is not released as a result of a tender if the creditor in good

faith, even though erroneously, claims a greater amount due than

is later found to be actually due and owing, where the acceptance of

the lesser amount involves an admission that the amount tendered is

sufficient.

94 P.2d at 898.

When the authorities that existed on December 6, 2012 are considered,
defendant Bank did not prove that the HOA and its foreclosure agent wrongfully
rejected the non-negotiable amount of $1,494.50 offered by Miles Bauer as payment
“in full.”

At page 18 of Appellant’s Opening Brief, defendant Bank states that “[t]he
district court’s reasoning would put obligors completely at the mercy of lienholders”
who “would be able to wipe out other property interests for any reason
whatsoever.” (emphasis added) This is not plaintiff’s argument, and this is not what
the “good faith” standard discussed above provides.

Defendant Bank also objects to having to pay “the entire HOA lien” or

“seeking to enjoin the HOA’s sale” as suggested by this Court in SFR Investments

Pool 1, LLCv. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014).

However, because defendant Bank cannot and did not prove that the HOA

wrongfully rejected the conditional tender of only $1,494.50 made by Miles Bauer,
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the HOA necessarily foreclosed the superpriority portion of its lien that remained
unpaid on January 16, 2013. By permitting the HOA to foreclose the superpriority
portion of its lien without objection, defendant Bank allowed the subordinate deed
of trust to be extinguished.
3. Plaintiff is protected as a bona fide purchaser from defendant

Bank’s unrecorded claim that the superpriority portion of the

lien was extinguished by Miles Bauer’s conditional tender.

At page 19 of Appellant’s Opening Brief, defendant Bank cites Bank of

America, N.A. v. SFR Investments Pool 1, LLC, as authority that “when the

superpriority portion of the lien has been discharged, ‘a foreclosure sale on the entire
lien is void as to the superpriority portion, because it cannot extinguish the first deed
of trust on the property.”” 427 P.3d at 121.

As noted above, however, the law of real property provides that a tender made
by “one who holds an interest in the real estate subordinate to the mortgage
[superpriority lien] but is not primarily responsible for performance, does not
extinguish the mortgage [superpriority lien],” but instead entitles the person making
payment to receive an assignment of the superpriority lien rights. Restatement
(Third) of Prop.: Mortgages, § 6.4 (1997).

In Bank of America, N.A. v. SFR Investments Pool 1, LLC, this Court quoted

from NRS 111.315 and italicized the words “in the manner prescribed in this
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chapter.” 427 P.3d at 119. The words “in the manner prescribed in this chapter” in
NRS 111.315 refer to how the conveyance or instrument in writing is “proved,
acknowledged and certified.” In this regard, Section 6.4(f) of the Restatement
requires that the person accepting payment from a subordinate lienholder provide
“the person performing, within a reasonable time, an appropriate assignment of the
mortgage [super priority lien] in recordable form.” The “assignment” required by
the law of real property falls squarely within the language used in NRS 111.315.

This Court also quoted the definition of the word “instrument” from Black’s
Law Dictionary (10thed. 2014), but the “appropriate assignment in recordable form”
provided by Section 6.4(f) of the Restatement falls within the definition of the word
“Instrument.”

The definition of the word “conveyance” in NRS 111.010(1) includes “every
instrument in writing” by which an “interest in lands” is “assigned.” Because a
tender made by a subordinate lienholder creates an “assignment,” such a tender also
falls squarely within the definition of the word “conveyance” in NRS 111.010(2).

In Bank of America, N.A. v. SFR Investments Pool 1, LLC, this Court also

cited NRS 116.3116 as support for the statement that “Bank of America’s tender
cured the default and prevented foreclosure as to the superpriority portion of the

HOA'’s lien by operation of law.” 427 P.3d at 120. On the other hand, the words
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“cured the default” do not appear anywhere in NRS 116.3116. As provided by
Section 6.4 of the Restatement, a proper tender could at most “assign” the
superpriority portion of the HOA’s assessment lien.

This Court also cited NRS 116.3116(1)-(3) as support for the statement that
“NRS Chapter 116's statutory scheme allows banks to tender the payment needed to
satisfy the superpriority portion of the HOA lien and maintain its senior interest as
the first deed of trust holder.” 427 P.3d at 120. No such language appears anywhere
in NRS 116.3116. NRS 116.3116(3) instead provides for the creation of an escrow
account or impound account to pay all of the assessments for common expenses.

This Court also quoted from the official comments to 8 3-116 of the Uniform
Common Interest Ownership Act, but the official comments do not state that a tender
made by a lender “cures” the default or “prevents foreclosure” of the lien “by
operation of law.” The law of real property instead provides that such a payment,
if accepted, “assigns” the superpriority lien rights to the subordinate lienholder.
Comments a and g to Restatement (Third) of Prop.: Mortgages, § 6.4 (1997).

This Court also stated that “[b]ecause the lien is not discharged using an
instrument, NRS Chapter 106 does not apply.” 427 P.3d at 120. Again, however,
the law of real property states that the tender by the subordinate lienholder does not

“discharge” the mortgage [superpriority lien], but “entitles the person performing to
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subrogation.” Restatement (Third) of Prop.: Mortgages, § 6.4(e)(1997). Section
6.4(f) of the Restatement in turn requires that the assignment be proved by “an
appropriate assignment of the mortgage in recordable form” or that the person
performing “obtain judicial relief ordering the mortgage assigned.”

The law of real property does not allow the HOA’s superpriority lien to be
discharged or satisfied by an unrecorded tender made by the holder of a subordinate
deed of trust. No language in NRS 116.3116 contradicts the established principles
of real property law in Restatement (Third) of Prop.: Mortgages, 8§ 6.4 (1997).

At pages 27 and 28 of its motion to dismiss (AAII-3, pgs. 350-351), plaintiff
also discussed defendant Bank’s failure to allege or prove that Miles Bauer kept the

rejected tender “good.” In Bank of America, N.A. v. SFR Investments Pool, this

Court quotes the following language from comment d to Restatement (Third) of
Prop.: Mortgages, § 6.4, pg. 427 (1997): “The tender must be kept good in the sense
that the person making the tender must continue at all times to be ready, willing, and
able to make the payment.” 427 P.3d at 120.

In the present case, defendant Bank did not allege or prove that BAC Home
Loans Servicing, LP was ready, willing or able to pay the superpriority portion of the
assessment lien after the HOA rejected the conditional tender of only $1,494.50

made by Miles Bauer on December 6, 2012.
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In Section E of the opinion in Bank of America, N.A. v. SFR Investments Pool

1, LLC, this Court stated that “[a] party’s status as a BFP is irrelevant when a defect
in the foreclosure proceeding renders the sale void.” 427 P.3d at 121. This Court

cited Henke v. First Southern Properties, Inc., 586 S.W.2d 617 (Tex. App. 1979),

where the foreclosing lender holding the first deed of trust agreed with the property
owner to reinstate the loan if $2,156 was paid by September 30, 1974, and “the
money was paid by the specified time (September 30, 1974) and accepted with the
advice that Henke’s loan had been reinstated.” 1d. at 618. The lender then assigned
the note and deed of trust to Continental Bank, and Continental Bank assigned the
note and deed of trust to Harold E. Bro who sold the property at a trustee’s sale on
October 1, 1974 even though the loan was not in default. 1d.

Under these facts, the court found:

Substitute trustee Hedblom in the case at bar had no power to convey

because the note was not in default; the substitute trustee’s deed was

void; First Southern acquired no title to the property, and the trial court

correctly rendered judgment for plaintiffs for the property.

Id. at 620.

In the present case, on the other hand, defendant Bank did not allege or prove
that the HOA agreed to reinstate the former owner’s account in return for the

payment of $1,494.50 offered by Miles Bauer on December 6, 2012.

In Bank of America, N.A. v. SFR Investments Pool 1, LLC, this Court also
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quoted from Section 7:21 in 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart
& R. Wilson Freyermuth, Real Estate Finance Law (6th ed. 2014), that “[t]he most
common defect that renders a sale void is that the mortgagee had no right to
foreclose . ...” None of the examples discussed in Section 7:21, however, involved
a conditional tender made by a subordinate lienholder that had been rejected in good
faith.

Section 7:21 instead discusses the distinction between defects in the exercise
of a power of sale that render a sale void, voidable, or inconsequential. Section 7:21
also states: “Most defects render the foreclosure voidable and not void” and that “[i]f
the defect only renders the sale voidable, the redemption rights can be cut off if a
bona fide purchaser for value acquires the land.” Id. at pgs. 956-957.

This Court also stated that “[b]ecause Bank of America’s valid tender
discharged the superpriority portion of the HOA’s lien, the HOA’s foreclosure on the
entire lien resulted in a void sale as to the superpriority portion.” 427 P.3d at 121.

Again, however, because the law of real property provides that a tender made
by a subordinate lienholder acts as an “assignment” and not as a “discharge” or
“satisfaction,” the superpriority portion of the assessment lien remained unpaid on

the date of the HOA foreclosure sale. Because the “assignment” was not recorded,
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NRS 111.325 expressly provides that the “assignment” created by such a tender is
void against plaintiff because the foreclosure deed was first recorded.

Nevada law requires that interests in real property be recorded. Anunrecorded
interest in property is void against a subsequent purchaser if the subsequent

purchaser’s interest is first duly recorded. Tai-Si Kim v. Kearney, 838 F. Supp. 2d

1077, 1087-1088 (D. Nev. 2012).
NRS 111.315 states:

Every conveyance of real property, and every instrument of writing
setting forth an agreement to convey any real property, or whereby any
real property may be affected, proved, acknowledged and certified in
the manner prescribed in this chapter, to operate as notice to third
persons, shall be recorded in the office of the recorder of the county
in which the real property is situated or to the extent permitted by NR
105.010 to 105.080, inclusive, in the Office of the Secretary of State,
but shall be valid and binding between the parties thereto without such
record. (emphasis added)

Because defendant Bank did not record any claim that the superpriority lien
was paid, NRS 111.325 provides that defendant Bank’s unrecorded claim of tender
Is void against the innocent purchaser—plaintiff. NRS 111.325 states:

Every conveyance of real property within this State hereafter made,

which shall not be recorded as provided in this chapter, shall be void

as against any subsequent purchaser, in good faith and for valuable

consideration, of the same real property, or any portion thereof, where

his or her own conveyance shall be first duly recorded. (emphasis
added)
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In Shadow Wood Homeowners Association, Inc. v. New York Community

Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1116 (2016), this Court stated

that the purchaser at an HOA sale is entitled to rely on the recorded notices as proof
that the HOA foreclosed a superpriority lien:

And if the association forecloses on its superpriority lien portion, the
sale also would extinguish other subordinate interests in the property.
SFR Invs., 334 P.3d at 412-13. So, when an association's foreclosure
sale complies with the statutory foreclosure rules, as evidenced by the
recorded notices, such as is the case here, and without any facts to
indicate the contrary, the purchaser would have only “notice” that the
former owner had the ability to raise an equitably based post-sale
challenge, the basis of which is unknown to that purchaser. (emphasis
added)

In the present case, each of the notices recorded by the foreclosure agent stated

“the total amount of the lien” as approved by this Court in SFR Investments Pool 1,

LLCv. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014), and none

of the notices indicated that the superpriority lien had been paid.

In Firato v. Tuttle, 48 Cal.2d 136, 139-140, 308 P.2d 333, 335 (1957), the

California Supreme Court stated:

The protection of such purchasers is consistent ‘with the purpose of the
registry laws, with the settled principles of equity, and with the
convenient transaction of business.” Williams v. Jackson, 107 U.S.
478, 484, 2 S.Ct. 814, 819, 27 L.Ed. 529. It also finds support in the
better reasoned cases from other jurisdictions which have dealt with
similar problems upon general equitable principles and in the absence
of statutory provisions. Simpson v. Stern, 63 App.D.C. 161, 70 F.2d
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765, certiorari denied 292 U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499;
Williams v. Jackson, supra, 107 U.S. 478, 2 S.Ct. 814; Town of Carbon
Hill v. Marks, 204 Ala. 622, 86 So. 903; Lennartz v. Quilty, 191 III.
174,60 N.E. 913; Millick v. O'Malley, 47 Idaho 106, 273 P. 947; Day
v. Brenton, 102 lowa 482, 71 N.W. 538; Willamette Collection &
Credit Service v. Gray, 157 Or. 79, 70 P.2d 39; Locke v. Andrasko, 178
Wash. 145, 34 P.2d 444.

The bona fide purchaser doctrine protects a purchaser’s title against competing
legal or equitable claims of which the purchaser had no notice at the time of the

conveyance. 25 Corp. v. Eisenman Chemical Co., 101 Nev. 664, 709 P.2d 164, 172

(1985); Berge v. Fredericks, 95 Nev. 183, 591 P.2d 246, 247 (1979).

Section 7:21 from 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart &
R. Wilson Freyermuth, Real Estate Finance Law (6th ed. 2014), states that “[i]f the
defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchaser for value acquires the land.” 1d. at 956-957.

Because every recorded document was consistent with the foreclosure of a
delinquent assessment lien that included an unpaid superpriority amount, and
because defendant Bank did not record any document stating that the HOA’s lien did
not include a superpriority amount, plaintiff is protected as a bona fide purchaser
from that unrecorded claim.

Public policy is not served by allowing a lender to wait until after a
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foreclosure sale to assert an unrecorded claim or objection that alters the rights
acquired by the high bidder. The statute must instead be interpreted to protect the
foreclosure sale purchaser’s expectations based on the documents recorded prior to
the sale. If this court permits the expectations of a high bidder like plaintiff to be
frustrated by information that did not appear in the public record prior to the sale,
bidding at HOA foreclosure sales will be chilled, and the nonjudicial foreclosure
process created by the Nevada Legislature will become useless.

In Melendrez v. D&I Investment, Inc.,127 Cal. App. 4th 1238, 26 Cal. Rptr.

3d 413 (2005), the court discussed the benefits of encouraging experienced buyers
to bid at foreclosure sales:

A holding that an experienced foreclosure buyer perforce cannot
receive the benefits of the law as a BFP if he or she buys property for
substantially less than its value would chill participation at trustee’s
sales by this entire class of buyers, and, ultimately, could have the

undesired effect of reducing sales prices at foreclosure. (emphasis
added)

26 Cal. Rptr. at 426.

In Homestead Savings v. Darmiento, 230 Cal. App. 3d 424, 434, 281 Cal.

Rptr. 367, 372 (1991), the court stated that “[t]he statute was clearly designed to
provide incentives to the public at large to attend the sales in order to obtain a better

price at the sale.”
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Because defendant Bank did not record any document disclosing the
assignment allegedly created by Miles Bauer’s conditional tender before the
foreclosure deed was recorded, the unrecorded claim the HOA wrongfully rejected
the conditional tender is void as to plaintiff.

4. The stipulated discovery deadline did not prevent the district court
from granting plaintiff’s motion.

At pages 20 and 21 of Appellant’s Opening Brief, defendant Bank states that
“the district court granted summary judgment to Clover Blossom only a few months
after the Court of Appeals’ decision” and that “[s]ignificantly, the stipulated
discovery period was still open.”

On the other hand, neither NRCP 12 nor NRCP 56 contains any language that
requires that the discovery be closed before the district court can grant a motion to
dismiss or a motion for summary judgment.

NRCP 56(f) permits a party to state by affidavit the reasons why a party
cannot “present by affidavit facts essential to justify the party’s opposition,” but
defendant Bank did not provide the district court with such an affidavit or make such
request until defendant Bank filed its motion for reconsideration under NRCP 59.
5.  The district court properly treated plaintiff’s motion to dismiss

counterclaim as a motion for summary judgment because

defendant Bank presented “matters outside the pleadings”
to the district court.
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At page 22 of Appellant’s Opening Brief, defendant Bank stated that the
district court violated NRCP 12(b) by treating plaintiff’s motion to dismiss
counterclaim as a motion for summary judgment and not giving defendant Bank a
“reasonable opportunity to present all material pertinent to such a motion by Rule
56.”

In the present case, however, it was defendant Bank that supported its
opposition to plaintiff’s motion to dismiss with “matters outside the pleadings.” See
Exhibits A to defendant Bank’s opposition, filed on November 9, 2017, at AAII-4,
pgs. 402-460, and see Exhibits A to F to defendant Bank’s motion for
reconsideration at AAIV-1, pg. 714 to AAIV-2, pg. 897.

If defendant Bank did not want the district court to treat plaintiff’s motion as
amotion for summary judgment, defendant Bank should have relied only on matters
in the pleadings, which would include the exhibits to defendant Bank’s counterclaim.

In Baxter v. Dignity Health, 131 Nev. Adv. Op. 76, 357 P.3d 927, 930 (2015),

this Court stated:

But "the court is not limited to the four corners of the complaint.” 5B
Charles Alan Wright & Arthur Miller, Federal Practice & Procedure:
Civil § 1357, at 376 (3d ed.2004). Under NRCP 10(c), "a copy of any
written instrument which is an exhibit to a pleading is a part thereof for
all purposes.” A court "may also consider unattached evidence on
which the complaint necessarily relies if: (1) the complaint refers to the
document; (2) the document is central to the plaintiff's claim; and (3)
no party questions the authenticity of the document." United States v.
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Corinthian Colleges, 655 F.3d 984, 999 (9th Cir.2011) (internal
quotation omitted); see also Tellabs, Inc. v. Makor Issues & Rights,
Ltd., 551 U.S. 308, 322, 127 S.Ct. 2499, 168 L.Ed.2d 179 (2007) (in
evaluating a motion to dismiss, "courts must consider the complaint in
its entirety, as well as other sources courts ordinarily examine when
ruling on [Fed.R.Civ.P.] 12(b)(6) motions to dismiss, in particular,
documents incorporated into the complaint by reference™) (citing 5B
Charles Alan Wright & Arthur Miller, supra, § 1357).

In the present case, Exhibits A to H to defendant Bank’s amended answer to
plaintiff’s amended complaint, counterclaims, and cross-claims (AAll-1, pgs. 260
to AAII-3, pg. 323) prove that the HOA and its foreclosure agent timely recorded
every notice required to properly foreclose the HOA’s assessment lien and that the
HOA properly rejected the conditional tender made by Miles Bauer.

Defendant Bank cannot object to an action taken by the district court that was
created solely by defendant Bank’s decision to introduce matters outside the
pleadings in support of its opposition.

6. The bankruptcy petition and other bankruptcy pleadings filed
by River Glider Avenue Trust do not affect the rights obtained

by plaintiff by paying the high bid made at the HOA foreclosure
sale.

At page 23 of Appellant’s Opening Brief, defendant Bank states that
bankruptcy pleadings filed by an entity that is separate and independent from
plaintiff (i.e. River Glider Trust) prove that plaintiff could not be a bona fide

purchaser in the present case. The Chapter 11 petition was filed by River Glider
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Trust on July 3, 2012. See voluntary petition at AAIV-1, pgs. 744-782,

Defendant Bank misstates the meaning attributed to River Glider Trust listing
certain creditors in Schedule D of the bankruptcy schedules. Listing a creditor is not
an admission by the debtor that the creditor’s claimis valid. 11 U.S.C. § 101(10)(A)
defines a “creditor” as an “entity that has a claim against the debtor that arose at the
time of or before the order for relief concerning the debtor,” and 11 U.S.C. §
101(5)(A) defines a “claim” to be a “right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured . . . .”
(emphasis added) 11 U.S.C. § 521(a)(1) requires that the debtor file “a list of
creditors” and “a schedule of assets and liabilities.”

By complying with the requirements of the Bankruptcy Code, River Glider
Trust did not admit that any of the deeds of trust were not affected by the foreclosure
of the HOA'’s superpriority lien. Because no court had yet resolved the issue, the
debtor was required to list each lender as a creditor even though River Glider Trust
believed that each deed of trust had been extinguished.

Similarly, the motions filed with the bankruptcy court on July 5,2012 (AAIV-
1, pgs. 784-794) and November 8, 2012 (AAIV-1, pgs. 796-801) were necessary

because on that date, this Court had not yet entered its decision in SFR Investments
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Pool 1, LLCv. U.S. Bank, N.A., which adopted River Glider Trust’s understanding

that the HOA'’s foreclosure of its superpriority lien extinguished the prior recorded
deeds of trust.

The same is true of the omnibus response to orders to show cause filed on
November 5, 2012 by four trusts other than plaintiff. (AAIV-1, pg. 803 to AAIV-2,
pg. 897)

This Court discussed the doctrine of judicial estoppel in NOLM, LLC v.

County of Clark, 120 Nev. 736, 100 P.3d 658 (2004), and this Court stated:

However, judicial estoppel should be applied only when "a party's
inconsistent position [arises] from intentional wrongdoing or an attempt
to obtain an unfair advantage." Judicial estoppel does not preclude
changes in position that are not intended to sabotage the judicial
process.

[T]he doctrine generally applies "when "*(1) the same
party has taken two positions; (2) the positions were
taken in judicial or quasi-judicial administrative
proceedings; (3) the party was successful in asserting
the first position (i.e., the tribunal adopted the position or
accepted it as true); (4) the two positions are totally
inconsistent; and (5) the first position was not taken as a
result of ignorance, fraud, or mistake.""" (emphasis added)

100 P.3d at 663.
Defendant Bank did not prove the elements of judicial estoppel because none
of the bankruptcy pleadings were filed by plaintiff or involved the Property. There

is also no “risk of inconsistent court determinations” because the Bankruptcy Court
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did not make a final determination regarding whether or not each deed of trust was

not extinguished by an HOA foreclosure sale.

7. Defendant Bank is not entitled to equitable relief against plaintiff
because defendant Bank has an adequate remedy at law against

the HOA and the foreclosure agent.

As stated at pages 7 to 10 of plaintiff’s motion to dismiss counterclaim
(AAII-3, pgs. 330-333), even if the HOA and its foreclosure agent wrongfully
rejected the conditional offer made by Miles Bauer, defendant Bank had legal
remedies available to it that prevent defendant Bank from obtaining equitable relief
against plaintiff.

According to the United States Supreme Court, equitable relief is notavailable

when the moving party has an adequate remedy at law and will not suffer irreparable

injury if denied equitable relief. Morales v. Trans World Airlines, Inc., 504 U.S.

374, 381 (1992).
This same limitation on the availability of equitable relief has consistently

been applied by this Court. Las Vegas Valley Water District v. Curtis Park Manor

Water Users Ass’n, 98 Nev. 275, 278, 646 P.2d 549, 551 (1982); County of Washoe

v. City of Reno, 77 Nev. 152, 360 P.2d 602, 604 (1961); State v. Second Judicial

District Court, 49 Nev. 145, 241 P. 317, 321-322 (1925); Turley v. Thomas, 31 Nev.

181, 101 P. 568, 574 (1909); Conley v. Chedic, 6 Nev. 222, 224 (1870); Sherman v.
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Clark, 4 Nev. 138 (1868).

In County of Washoe v. City of Reno, this Court stated that “our concern is

with the existence of a remedy and not whether it will be unproductive in this
particular case [citation omitted], or inconvenient [citation omitted], or ineffectual
[citation omitted].” 360 P.2d at 604.

In Shadow Wood, this Court stated:

Consideration of harm to potentially innocent third parties is especially
pertinent here where NYCB did not use the legal remedies available to
it to prevent the property from being sold to a third party, such as by
seeking a temporary restraining order and preliminary injunction and
filing a lis pendens on the property.

366 P.3d at 1115, n. 7.

In Shadow Wood, this Court also stated that Gogo Way’s “putative status as

a bona fide purchaser” had a bearing on the bank’s request for equitable relief and
that “[e]quitable relief will not be granted to the possible detriment of innocent third

parties.” 366 P.3d at 1115 (quoting Smith v. United States, 373 F.2d 419, 424 (4th

Cir. 1966)).

In Moeller v. Lien, 25 Cal. App. 4th 822, 831-832, 30 Cal. Rptr. 777 (1994),

the court stated:
The conclusive presumption precludes an attack by the trustor on the
trustee's sale to a bona fide purchaser even where the trustee

wrongfully rejected a proper tender of reinstatement by the
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trustor. Where the trustor is precluded from suing to set aside the
foreclosure sale, the trustor may recover damages from the trustee.
(Munger v. Moore (1970) 11 Cal. App.3d 1, 9, 11 [89 Cal. Rptr. 323].)
(emphasis added)

Although the district court held that defendant Bank’s legal remedy against
the HOA is barred by the statute of limitations, plaintiff is not responsible for
defendant Bank ’s failure to timely assert the legal remedies available to defendant
Bank if it could prove that the HOA wrongfully rejected the conditional tender made
by Miles Bauer. In addition, these legal remedies may still exist if this Court adopts
any of the arguments made by defendant Bank at pages 26 to 43 of Appellant’s
Opening Brief.

CONCLUSION

By reason of the foregoing, plaintiff respectfully requests that this Court
affirm the findings of fact, conclusions of law and judgment that quieted title to the
Property in favor of plaintiff.

DATED this 26th day of November, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s / Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
2260 Corporate Circle, Ste. 480
Henderson, Nevada 89074
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Attorney for plaintiff/respondent
5316 Clover Blossom Ct Trust

CERTIFICATE OF COMPLIANCE

1. | hereby certify that this brief complies with the formatting requirements
of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(6) because this brief
has been prepared in a proportionally spaced typeface using Word Perfect X6 14
point Times New Roman.

2. | further certify that this brief complies with the type-volume limitations
of NRAP 32(a)(7) because, excluding the parts of the brief exempted by NRAP
32(a)(7), it is proportionately spaced and has a typeface of 14 points and contains
9,821 words.

3. | hereby certify that | have read this appellate brief, and to the best of my
knowledge, information, and belief, itis not frivolous or interposed for any improper
purpose. | further certify that this brief complies with all applicable Nevada Rules
of Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion
in the brief regarding matters in the record to be supported by a reference to the page
of the transcript or appendix where the matter relied on is to be found.

DATED this 26th day of November, 2018.

LAW OFFICES OF
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MICHAEL F. BOHN, ESQ., LTD.

By. /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
2260 Corporate Circle, Ste. 480
Henderson, Nevada 89074
Attorney for plaintiff/respondent

CERTIFICATE OF SERVICE

In accordance with N.R.A.P. 25, | hereby certify that | am an employee of the

Law Offices of Michael

F. Bohn, Esq., Ltd., and that on the 26th day of November,

2018, a copy of the foregoing RESPONDENT’S ANSWERING BRIEF was

served electronically through the Court’s electronic filing system to the following

individuals:

Ariel E. Stern, Esq.
Jared M. Sechrist, Esq.
AKERMAN LLP

Las Vegas, NV 89134

1635 Village Center Circle, Suite 200

Las Vegas, NV 89134

James W. Pengilly, Esq.

Elizabeth B. Lowell, Esq.
PENGILLY LAW FIRM

1995 Village Center Circle, Suite 190

Isl IMarc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Inst #: 201301240002549
Fees: $17.00 N/C Fee: $0.00
@A RPTT: $43.35 Ex: #
01/24/2013 02:33:00 PM
Receipt #: 1470974
Requester:
ALESS| & KOENIG LLC
Recorded By: ANl Pge: 2

. DEBBIE CONWAY
When recorded mail to and
Mail Tax Statements to: CLARK COUNTY RECORDER
5316 Clover Blossom Ct Trust
PO Box 36208

LAS VEGAS, NV'82133

A P.N. No.124-31-220-092 TS No. 30488-5316

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer) herein was: 5316 Clover Blossom Ct Trust

The Foreclosing Beneficiary herein was: Country Gardens Owners' Assocation

The amount of unpaid debt together with costs: $5,021.00

The amount paid by the Grantee (Buyer) at the Trustee's Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

Said property is in [ ] unincorporated area: City of North Las Vegas

Trustor {Former Owner that was foreclosed on): DENNIS L & GERALDINE J JOHNSON

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Deiinquent Assessment Lien, recorded February 22, 2012 as instrument number 0001651, in Clark County,
does hereby grant, without warranty expressed or implied to: 5316 Clover Blossom Ct Trust (Grantee), all its
right, title and interest in the property legally described as: LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trystee at public auction on January 16, 2013 at the

place indicated on the Notice of Trustee's Sale.
Ryan Kerbow, Esqg.
Signature of AUTHORIZED AGENT forAlessi & Koenig, LLC

State of Nevada }
County of Clark }

SUBSCRIBED and SWORN to before me ,/}_g,/}m
WITNESS my hand and official seal.
(Seal) (Signature)

NOTARY PUBLIC
STATE OF NEVADA
County of Clark

LANI MAE U. DIAZ
. No. 10-2
pires Aug. 24, 2014

M/
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)
a. 124-31-220-092

b
c.
d.
2. Type of Property:
a. Wacant Land b. Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c. Condo/Twnhse d.J ]2-4 Plex Book Page:
e.] | Apt. Bldg £ | Comm'l/Ind'l Date of Recording:
2. Agricultural h.] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 8,200.00
b. Deed in Licu of Foreclosure Only (valuc of property ( )
c. Transfer Tax Value: $ 8,200.00
d. Real Property Transfer Tax Due $ 43.35

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer zim?gller shall be jointly and severally liable for any additional amount owed.

Signature ‘/)/ft\ !M{ \_’}

Capacity: Grantor

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: 5316 Clover Blossom Ct Trust

Address: 9500 W Flami i Address: PO Box 36208

City:Las Vegas City: Las Vegas

State: NV Zip: 89147 State: NV Zip:89133

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer

Print Name: Alessi & Koenig, LLC Escrow # N/A Foreclosure

Address: 9500 W Flamingo Rd. Suite 205

City: Las Vegas State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED

15 BANK (JOHNSON) 0148
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DAVID ALESSI* ADDITIONAL OFFICES

THOMAS BAYARD * AGOURA HILLS, CA
ROBERT KOENIG** _  PHONE: 818-735-9600

RYAN KERBOWx 3+ A Muki-Tarisdictional Liov Firm RENO NV
3 i PHONE: 775-626-2323

. . . . i .
Admitted to the California Bar . 9500 West Flamingo Road, Suite 100 I AMON BAR CA
#+ admitted to the Californi
- mi aﬂdo Cloﬁ) f:j ;floar;m. Nevada Las Vegas, Nevada 89147 . PHONE: 909-843-6590
*** Admitted to the California and Nevada Bar Telephone 702- 222 4033 Nevada Licensed Qualified Collection Manager

Facsimile: 702-222-4043 AMANDA LOWER
ww.alesmkoemg.com

|
March 23, 2010
]

Miles, Bauer, Bergrstom & Winters
2200 Paseo Verde Parkway, Suite 250
Henderson, NV 89052

Re:  Rejection of Partial Payments
|
Gentlepersons, .

This letter will serve to inform you that we are unable to accept the partial payments
offered by your clients as payment in full. While we understand how you read NRS
116.3116 as providing a super priority lien only with respect to 9 months of assessments,
case authority exists which provides that the assoclatlon s lien also includes the
reasonable cost of collection of those assessments. (see Korbel Family Trust v. Spring
Mountam Ranch Master Asociation, Case No. 06-A-523959-C.)

If the association were to accept your offer that only includes assessments Alessn &
Koenig would be left with a lien against the association for our substantial out-of-pocket
- expenses and fees generated. The association could end up having /ost money in

attempting to collect assessments from the delinquent homeowner.

‘ |
If you would like to discuss these matters further, please do not hesitate to call.

i

Sincerely,

S 'l

Ryan Kerbow, Esq.

HEMEIA%(JOH NSON) 0686



DAVID ALESSI* ADDITIONAL OFFICES

THOMAS BAYARD *
- AGOURAHILLS, CA -

ROBERT KOENIG** _ ‘ PHONE: 818- 735.9600
RYAN KERBOW*#* A Muli-Turisdictional Liov Firm RENO NV
. i PHONE: 775-626-2323
. . . R i .
Admitted to the California Bar 9500 West Flamingo Road, Suite 100 SO BAR CA
*+ Admitted 1o the Californi
_ m mdocl]ﬁ,m;;f;?n‘ Nevada Las Vegas, Nevada 89147 : PHONE: 909-843-6550
**+* Admitted to the California and Nevada Bar Telephone: 702- 22214033 Nevada Licensed Qualified Collection Manager

Facsimile: 702-222- 4043 AMANDA LOWER
www.alessikoenig.com

|
March 23, 2010
]

Miles, Bauer, Bergrstom & Winters
2200 Paseo Verde Parkway, Suite 250
Henderson, NV 89052

Re:  Rejection of Partial Payments
|
Gentlepersons, )

This letter will serve to inform you that we are unable to accept the partial payments
offered by your clients as payment in full. While we understand how you read NRS
116.3116 as providing a super priority lien only with respect to 9 months of assessments,
case authority exists which provides that the assoc1at10n s lien also includes the
reasonable cost of collection of those assessments. (see Korbel Family Trust v. Spring
Mountam Ranch Master Asociation, Case No. 06-A-523959-C.)

If the association wete to accept your offer that only includes assessments Alessn &
Koenig would be left with a lien against the association for our substantial out-of-pocket

- expenses and fees generated. The association eould end up having /ost money in
attempting to collect assessments from the delinquent homeowner.

If you would like to discuss these matters further, please do not hesitate to call.
i
Sincerely,

S 'l

Ryan Kerbow, Esq.

A&K000142
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DAVID ALESSI ¢ A

THOMAS BAYARD * ADDITIONAL OFFICES
ROBERTKOENIO ** K 0 I LG
, N OURA HILLS, ¢
RYAN KERBOW %4+ A Malti-Juvisdictional Lo Firm p'}{%nu; 818, 735-966\0
PUONGLAM 2t 9500 West Flamingo Road, Suite 205 RENONY
* Admilted to the California Bar 2 PHONE: 775:626-2323
*t Adlited to the California, Nevada Las Vegas’ Nevada 89147 DIAMOND BAR CA
and Colorado Bar Telephone: 702-222-4033 PHONE; 509-843.6590
+++ Admittod to tho Novada and Callforein Bat Facsimile; 702-222-4043
#44% Admilted to the Nevada Bar www.alessikoenig,.com
7-26-2012 Via Email

MILES, BAUER, BERGSTROM & WINTERS, LLP
ATTN: Rock K, Jung ,

2200 Paseo Verde Patkway, Suite 250

Henderson, NV 89052

Fax; (702) 369-4955

Re: 9050 W WARM SPRINGS RD 2180/The Falls at Rhodes Ranch Condominiim Owners
Association, Inc

Mr, Jung,

The Comission for Common Interest Communities and Condominium Hotels (the
“Commission”) released Advisory Opinion No, 2010-01 which specifically addresses the issue
of whether or not collection costs are included in the super-priority amount. In the opinion, the
Commission concluded that associations may collect, as part of the super priority lien, the costs
of collecting as authorized by NRS 116.310313. The Commission also amended NAC 116
establishing provisions concerning fees charged by an association or a person actirig on behalf of
an association to cover the costs of collecting a past due obligation of a unit’s owner,
Furthetmore, the nine-month super-priority is not triggered until the beneficiary under the first
deed of trust forecloses. As such, please be advised that Alessi & Koenig, LLC, on behalf of the
HOA, will continue the foreclosure process unless $3,966.14 is paid putsuant to the attached
demand letter. This amount includes all past due obligations, plus collection costs and fees,

Regards,

Ryan Kerbow, Esq.

Licensed in Nevada,

A&K0168

HE(FB%E‘&OOOH NSON) 0688




Apr. 2 2012 1:56PM No. 2064 P. 1/7 :

DAVID ALESSI = A
THOMASBAYARD * ADDITIONAL OFFICES
ROBERT KOENIG ** N G ;
RVAN KERBOW *=¢ A Multi-Jurisdictional Law Firm ety
HUONG LAM #025 i i
* Adrmined to the Califomiz Bar 9500 vﬁ%&”gﬁg‘e 205 PHONE: Pia-036 2328
A s Telephone: 702-222-4033 Lo yidrry
w28 Admitted to the Nevada snd California Bar Facsimile: 702-222-4043
+25% Admitisd o the Nevads Ber .alessikoeni
2-27-12 Via Fax
MILES, BAUER, BERGSTROM & WINTERS, LLP
ATTIN: Rock K. Jung :
2200 Paseo Verde Parkway, Suite 250 r
Henderson, NV 85052 :

Fex: (702) 369-4955 i

Re: 3254 Gold Run 5t/ Sutfer Creek Homeowners Association

Mz, Jung,

The Commission for Common Interest Communities and Condominium Hotels (the

“Commission”) released Advisory Opinion No. 2010-01 which specifically addresses the issue

of whether or not collection costs are included in the super-priority amount. In the opinion, the .
Commission concluded that associations may collect, as part of the super priority lien, the costs ;
of collecting as authorized by NRS 116.310313. The Commission also amended NAC 116
establishing provisions concerning fees charged by an association or a person acting on behalf of {.
an association to cover the costs of collecting a past due obligation of a unit’s owner. ,
Furthermore, the nine-month super-priority is not triggered until the beneficiary under the first

deed of trust forecloses. As such, please be advised that Alessi & Koenig, LLC, on behalf of the

HOA, will contine the foreclosure process unless $3,280.00 is paid pursuant to the attached '
demand letter. This amount includes all past due obligations, plus collection costs and fees. 5

Regards,

Ryan Kerbow, Esq.

Licensed in Nevada.

SLFP000203
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 1 of 10

ARIEL E. STERN

Nevada Bar No. 8276

DIANA S. ERB

Nevada Bar No. 10580
AKERMAN SENTERATT LLP

400 South Fourth Street, Suite 450
Las Vegas, Nevada 89101
Telephone: (702) 634-5000
Facsimile: (702) 380-8572
Email: ariel.stern@akerman.com
Email: diana.erb@akerman.com

Attorneys for Plaintiff
BAC Home Loans Servicing, LP

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BAC HOME LOANS SERVICING, LP,
Plaintiff,
V.

STONEFIELD || HOMEOWNERS
ASSOCIATION; ANTHEM HIGHLANDS
COMMUNITY ASSOCIATION; MONTECITO
AT MOUNTAIN’'S EDGE HOMEOWNERS
ASSOCIATION; HERITAGE SQUARE SOUTH
HOMEOWNERS ASSOCIATION, INC.;
SIERRA RANCH HOMEOWNERS
ASSOCIATION; CORTEZ HEIGHTS
HOMEOWNERS ASSOCIATION; SOUTHERN
HIGHLANDS COMMUNITY ASSOCIATION;
ELKHORN — CIMARRON ESTATES
HOMEOWNERS ASSOCIATION; ELKHORN
COMMUNITY ASSOCIATION, aNevadanon-
profit corporation; CANY ON CREST
ASSOCIATION; LASBRISAS
HOMEOWNERS ASSOCIATION; ALIANTE
MASTER ASSOCIATION; MOUNTAIN’'S
EDGE MASTER ASSOCIATION; ALESSI &
KOENIG, LLC; ALLIED TRUSTEE
SERVICES, INC.; ANGIUS & TERRY
COLLECTIONS, LLC; ASSESSMENT
MANAGEMENT GROUP INC.; ASSET
RECOVERY SERVICES, INC.; LIS&G, LTD.,
d/b/a Leach Johnson Song & Gruchow;
HOMEOWNER ASSOCIATION SERVICES,

{LV008657;1}

CASE NO.: 2:11-cv- 00167

COMPLAINT
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 2 of 10

INC.; NEVADA ASSOCIATION SERVICES,
INC.; PHIL FRINK & ASSOCIATES, INC.;
G.J.L., INCORPORATED, d/b/aPro Forma Lien
& Foreclosure; K.G.D.O. HOLDING
COMPANY, INC., d/b/a Terra West Property
Management; RMI MANAGEMENT LLC, d/b/a/
Red Rock Financial Services; SILVER STATE
TRUSTEE SERVICES, LLC,

Defendants.
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LASVEGAS, NEVADA 89101
TEL.: (702) 634-5000 — FAX: (702) 380-8572

I

AKERMAN SENTERFITT LLP
(o]

400 SOUTH FOURTH STREET, SUITE 450
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INTRODUCTION

Nevada law gives homeowners associations the power to impose and foreclose a lien for
unpaid assessments. Nevada Revised Statute section 116.3116 makes this lien superior to a first
security interest, but only in an amount equal to common assessments for the nine months preceding
the action to enforce the lien. (The portion of a homeowners' association lien senior to afirst deed of
trust is referred-to as a “super-priority lien.”) BAC Home Loans Servicing, LP (“BAC") services
hundreds of residential 1oans secured by properties that are subject to these homeowners' association
liens. To maintain clear and marketable title to these properties, BAC has tendered payments to the
trustees of many homeowners associations that, if accepted, would fully satisfy their super-priority
liens. But the trustees of many homeowners associations — including Defendants — are rejecting these
payments based on erroneous interpretations of Nev. Rev. Stat. § 116.3116 and other law. The
trustees are also demanding BAC pay fees and costs excluded from the super-priority lien as a
condition to accepting payment of the super-priority amount. BAC therefore seeks a declaration
confirming (a) its right to tender payment of super-priority liens and (b) the amount entitled to super-
priority status.

PARTIES
Plaintiff
1 BAC isaTexas limited partnership, but is a citizen of North Carolina.

Defendant Homeowners’ Associations (HOASs)

2. Stonefield 1l Homeowners Association (“Stonefield”) is a Nevada non-profit
corporation with its principal place of businessin Nevada.

3. Anthem Highlands Community Association (“Anthem”) is a Nevada non-profit

{LV008657;1} 2
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 3 of 10

corporation with its principal place of businessin Nevada.

4, Montecito at Mountain’s Edge Homeowners Association (“Montecito”) is a Nevada
non-profit corporation with its principa place of businessin Nevada.

5. Heritage Square South Homeowners' Association, Inc. (“Heritage”), is a Nevada non-
profit corporation with its principal place of businessin Nevada

6. Sierra Ranch Homeowners Association (“Sierra Ranch”) is a Nevada non-profit
corporation with its principal place of businessin Nevada.

7. Cortez Heights Homeowners Association (“Cortez Heights’) is a Nevada non-profit
corporation with its principal place of businessin Nevada.

8. Southern Highlands Community Association (* Southern Highlands’) is a Nevada non-
profit corporation with its principal place of businessin Nevada.

9. Elkhorn — Cimarron Estates Homeowners Assaciation (“Elkhorn-Cimarron”) is a
Nevada non-profit corporation with its principal place of businessin Nevada.

10.  Elkhorn Community Association, (“Elkhorn”) is a Nevada non-profit corporation with
its principal place of businessin Nevada

11.  Canyon Crest Association (“Canyon Crest”) is a Nevada non-profit corporation with
its principal place of businessin Nevada.

12. Las Brisas Homeowners Association (“Las Brisas’) is a Nevada non-profit corporation
with its principal place of businessin Nevada.

13.  Aliante Master Association (“Aliante”) is a Nevada non-profit corporation with its
principal place of businessin Nevada.

14. Mountain’s Edge Master Association (“Mountain’'s Edge’) is a Nevada non-profit
corporation with its principal place of businessin Nevada.

Defendant Trustees

15.  Alessi & Koenig, LLC (“Alessi”), is a Nevada limited liability company with its
principal place of businessin Nevada.

16.  Upon information and belief, Alessi acts as trustee for Defendant Southern Highlands,
aswell as other homeowners' associationsin Nevada.

{LV008657;1} 3
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 4 of 10

17.  Allied Trustee Services, Inc. (“Allied”), is a Nevada foreign corporation with a
qualifying state of California, with its principa place of business unknown.

18.  Upon information and belief, Allied acts as trustee for Defendant Cortez Heights, as
well as other homeowners' associationsin Nevada.

19.  Angius & Terry Collections, LLC (“Angius’), is a Nevada limited liability company
with its principa place of businessin Nevada.

20. Upon information and belief, Angius acts as trustee for Defendant Elkhorn, as well as
other homeowners' associations in Nevada

21.  Assessment Management Group Inc. (“AMGI”) is a Nevada corporation with its
principal place of businessin Nevada.

22.  Upon information and belief, AMGI acts as trustee for Defendant EIkHorn-Cimarron,
aswell as other homeowners' associationsin Nevada.

23.  Asset Recovery Services, Inc. (“ARSI”), is a Nevada corporation with its principa
place of business in Nevada.

24.  Upon information and belief, ARSI acts as trustee for Defendant Canyon Crest, as well
as other homeowners' associationsin Nevada.

25. LJS& G, Ltd., d/b/a Leach Johnson Song & Gruchow (“Gruchow”), is a Nevada
corporation with its principal place of businessin Nevada.

26. Upon information and belief, Gruchow acts as trustee for Defendant Sierra Ranch, as
well as other homeowners' associationsin Nevada

27.  Homeowner Association Services, Inc. (“HOASI"), is a collection agency licensed in
Clark County with itswith its principal place of businessin Nevada.

28.  Upon information and belief, HOASI acts as trustee for Defendant Las Brisas, as well
as other homeowners' associationsin Nevada

29.  Nevada Association Services, Inc. (“NASI"), is a Nevada corporation with its principa
place of business in Nevada.

30. Upon information and belief, NASI acts as trustee for Defendant Aliante, as well as
other homeowners’' associations in Nevada.

{LV008657;1} 4
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 5 of 10

31.  Phil Frink & Associates, Inc. (“Frink™), isaNevada corporation with its principa place
of businessin Nevada.

32.  Upon information and belief, Frink acts or has acted as trustee for Defendant
Stonefield, as well as other homeowners' associations in Nevada.

33. G.JL., Incorporated, d/b/a Pro Forma Lien & Foreclosure (“Pro Formad’), is a
collection agency licensed in Clark County and is a Nevada corporation with its with its principa
place of business in Nevada.

34. Upon information and belief, Pro Forma acts as trustee for Defendant Heritage, as well
as other homeowners' associationsin Nevada

35. K.G.D.O. Holding Company, Inc., d/b/a Terra West Property Management (“Terra
West"), isaNevada corporation with its principa place of businessin Nevada.

36.  Upon information and belief, Terra West acts as trustee for Defendant Montecito, as
well as other homeowners' associationsin Nevada.

37.  RMI Management LLC, d/b/a Red Rock Financia Services (“RRFS’), is a Nevada
corporation with itswith its principal place of businessin Nevada.

38. Upon information and belief, RRFS acts or has acted as trustee for Defendant Anthem,
aswell as other homeowners' associations in Nevada.

39.  Silver State Trustee Services, LLC (“SSTS’), is a Nevada limited liability company
with its principa place of businessin Nevada.

40. Upon information and belief, SSTS acts or has acted as trustee for Defendant
Mountain's Edge, as well as other homeowners' associations in Nevada.

41.  Upon information and belief, homeowners associations currently unknown to BAC
are directing Defendant Trustees to refuse to communicate with BAC and to reject tender of lien
amounts from BAC and other loan servicers. BAC reserves the right to amend its Complaint to insert
the names of these homeowners associ ations when they are identified.

JURISDICTION AND VENUE

42.  This Court has subject matter jurisdiction under 28 U.S.C. 8§ 1332 because there is
complete diversity of citizenship and the amount in controversy exceeds $75,000.

{LV008657;1} 5
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 6 of 10

43. BAC is a citizen of North Carolina. None of the Defendants are North Carolina
citizens. Thereis complete diversity between BAC and Defendants.

44.  Theamount in controversy exceeds $75,000 because, as shown below, the value of the
object of this litigation — clear, marketable title for real property securing hundreds of mortgage loans
— exceeds $75,000.

45.  The court may exercise persona jurisdiction over each Defendant because each
Defendant is a Nevada citizen or is actively doing businessin Nevada.

46.  Venueis proper under 28 U.S.C. § 1391(b) because the acts or transactions complained
of occurred in this District and the real property at issueisin this District.

FACTS
Background

47.  BAC services thousands of mortgage loans in Nevada on behaf of many holders of
first deeds of trust, or “first security interests’ for purposes of Nev. Rev. Stat. § 116.3116.

48.  Many of these deeds of trust are subject to the liens of homeowners’ associations.

49.  Under Nevadalaw, homeowners associations have the right to charge property owners
residing within the community an assessment to cover the association’s expenses for maintaining or
improving the community, among other things.

50.  When these assessments go unpaid, the association may impose and then foreclose on
alienif the assessments remain unpaid.

51. Under Nev. Rev. Stat. 8 116.3116, an association may impose alien for “any penalties,
fees, charges, late charges, fines and interest charged” under Nev. Rev. Stat. 8 116.3102(1)(j)—(n).

52.  Nev. Rev. Stat. § 116.3116 makes an association’s lien for assessments junior to a first
deed of trust, such as the deeds of trust securing BAC's loans, with one exception: an association’s
lien is senior to afirst security interest “to the extent of the assessments for common expenses based
on the periodic budget adopted by the association pursuant to NRS 116.3115 which would have
become due in the absence of acceleration during the 9 months immediately preceding institution of
an action to enforce the lien[.]”

53.  As generadly applied and interpreted by homeowners associations and their trustees

{LV008657;1} 6
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Case 2:11-cv-00167-JCM-RJJ Document 1l Filed 01/31/11 Page 7 of 10

(including, without limitation, Defendants), the “super-priority” lien created by Nev. Rev. Stat. §
116.3116 attaches only after a first-priority deed of trust is foreclosed. If the amount secured by the
super-priority lien is not paid at or prior to foreclosure of the first deed of trust, the super-priority lien
continues to cloud title to the property. BAC must clear this cloud in order to deliver marketabletitle
to its foreclosure purchaser.

54.  To fulfill its obligation to protect the deeds of trust securing the loans it services, BAC
tenders payment of the super-priority amount. On occasion, BAC makes this tender prior to
foreclosing on the deed of trust.

55. Several trustees of homeowners' associations, including the trustee Defendants, have
wrongfully rejected BAC' stender.

56.  In some instances, Defendant Trustees have refused to communicate with BAC when
BAC sought a pay-off amount for the association’s super-priority lien.

57. By refusing BAC's tender of the super-priority amount, the HOA Defendants prevent
BAC from clearing the super-priority lien from the title of the properties securing its loans.

Ilustrative Examples

58.  For example, on January 29, 2010, BAC tendered a check for $180.00 to Defendant
Trustee Frink in full satisfaction of Defendant Homeowners' Association Stonefield’s lien against a
property located at 9050 Alsandair Court.

50. On February 18, 2010, Stonefield, through its trustee Frink, returned BAC's check.
Frink reected the check, claiming (1) “the Association has no relationship, and therefore no
obligation to communicate with or negotiate with, [BAC] under any circumstance unless and until
[BAC] isthe owner of the property,” and (2) “the Association has no obligation or intention to accept

a partial payment from [BAC] . . ..” Apparently, Frink regarded BAC's payment as a “partial
payment” because it did not include the attorney’ s fees Stonefield allegedly incurred while attempting
to enforce its lien or the full amount of assessments Stonefield asserted were due. A true and correct
copy of the returned check with the accompanying letter, as well as BAC's origina letter to
Stonefield, are attached as Exhibit 1.

60. BAC also tendered payments to Southern Highlands, through its trustee Alessi, only to

{LV008657;1} 7
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Case 2:11-cv-00167-JCM-RJJ Document 1 Filed 01/31/11 Page 8 of 10

have Al reject the payments and proceed with its foreclosure action.

6l. On December 17, 2009, January 13, 2010, January 26, 2010, January 29, 2010 and
February 12, 2010, BAC tendered five (5) separate checks to SHCA for full payment of five (5) liens
on five (5) properties: 10865 Calcedonian Street, 11117 Deluna Street, 10792 Vineyard Pass Street,
10930 Fintry Hills Street, and 6017 Lamotte Avenue.

62. Aless rgected these five (5) payments based on its contention that the payments were
not for the full lien amount because none of the five (5) payments included Southern Highlands
attorney’s fees or “the reasonable costs of collection.” A true and correct copy of the returned checks
with the accompanying letter from Alessi are collectively attached as Exhibit 2.

63.  Anthem, through Red Rock, aso received and rejected payment in full from BAC.

64. As with Southern Highlands, BAC tendered five (5) checks to Red Rock for full
payment of five (5) liens on five (5) properties: 2724 Mintlaw Avenue, 2855 Strathallan Avenue,
2784 Drummossie Drive, 2859 Strathallan Avenue, 2734 Craigmillar Street.

65. Red Rock returned each check, based on its contention that BAC had failed to tender
the full amount due, meaning the full amount of Anthem’s attorney’s fees.

66. Similar to the illustrative examples above, each named Defendant Trustee has
wrongfully rejected tender of payments by BAC that would have satisfied the full lien amount for the
corresponding Defendant Homeowners' Association.

67. Defendant Trustees and Defendant Homeowners' Associations are intransigent in their
position. They will continue to refuse BAC' s payments and to release their liens because they believe
— erroneoudly — that the law requires BAC to pay them more than the amount being tendered: nine (9)
months' worth of common general assessments.

68. BAC therefore seeks declaratory relief to clarify and settle legal relations between it
and Defendants, and to obtain relief from the uncertainty and controversy surrounding Defendants
refusal of BAC's payments.

ACTION FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

69.  Based on the facts alleged above, BAC seeks declaratory relief under 28 U.S.C. § 2201
and Nev. Rev. Stat. Ch. 30.

{LV008657;1} 8
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70.  Because the issues outlined above are principaly questions of law and because the
associations, including Defendants, will continue clouding the title of properties securing the loans
BAC services under erroneous interpretations of the law, BAC requests “a speedy hearing” as
provided by Federa Rule of Civil Procedure 57.

71.  An actual controversy exists between BAC and Defendants because Defendants have,
among other things, (a) refused to accept BAC's tender to pay the amounts secured by the super-
priority lien and (b) improperly demanded payment of attorneys fees and collection costs even
though these expenses are not afforded super-priority status by Nev. Rev. Stat. § 116.3116.

72.  BAC'sinterests are adverse to Defendants’ because BAC cannot clear the title to the
properties securing the loans it services unless it pays Defendants the amount secured by the super-
priority lien, but Defendants refuse to accept payment unless BAC aso pays funds not entitled to
super-priority status.

73.  BAC seeks two judicia declarations. These judicia declarations are necessary (a) to
settle an actual and ripe dispute between BAC and Defendants concerning the parties' rights and
obligations under Nev. Rev. Stat. § 116.3116 and (b) to prevent the Defendants from unlawfully
clouding titleto real property with excessive and unlawful liens.

74, First, ajudicia declaration is needed establishing BAC’s right to pay off or “redeem”
the associations' super-priority liens.

75. Many homeowners associations, including Defendants, refuse to provide BAC payoff
information and reject BAC's tender in part because they wrongfully contend BAC “has no
relationship [with it], and therefore no obligation to communicate with or negotiate with [BAC] under
any circumstance unless and until [BAC] isthe owner of the property[.]” Exhibit 1.

76.  BAC has both a common-law and a statutory right to pay off or redeem any lien that is
senior to the deeds of trust securing the loans it services. This Court should judicially declare that
BAC is entitled to pay off that portion of an association’s lien that is senior to BAC's first deed of
trust, even if payment is tendered before BAC forecloses on the deed of trust. This right necessarily
includes the right to obtain information related to the exercise of those rights, including the amount
due under Nev. Rev. Stat. § 116.3116.

{LV008657;1} 9
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77.  Second, the Court should issue a judicial declaration establishing an association’s
super-priority lien does not include attorneys' fees or collection costs. Under the plain language of
Nev. Rev. Stat. § 116.3116, only nine (9) months of regular, budgeted common assessments are
included in the super-priority amount.

78. Without these declarations, associations and trustees — including, without limitation,
Defendants — will continue refusing tender from BAC unless BAC aso pays amounts to which they
are not entitled. Allowing Defendants to continue this practice would deprive BAC of the ability to
protect its deeds of trust without paying excessive and unlawful feesto Defendants.

79. In addition to these judicial declarations, the Court should issue an injunction (a)
prohibiting Defendants from wrongfully rejecting BAC's tender of the super-priority amount and (b)
requiring Defendants to disclose and account for the super-priority amounts upon request by BAC.
Thisinjunction is required to give effect to the Court’ s declaratory judgments.

PRAYER FOR RELIEF

BAC respectfully prays that the Court grant the following:

a A declaration that (1) BAC has aright to pay off or redeem an association’s super-
priority lien, and (2) only budgeted common assessments, but not attorneys’ fees or collection costs,
are included within the super-priority amount under Nev. Rev. Stat. § 116.3116;

b. Attorney’s fees and costs of suit, as provided for in 28 U.S.C. § 2201 and Nev. Rev.
Stat. Ch. 30,

C. Aninjunction as set forth in paragraph 79 of this Complaint; and

d. For such other and further relief the Court deems proper.

DATED this 31st day of January, 2011.
AKERMAN SENTERFITT LLP

/s Ariel Stern
ARIEL E STERN, ESQ.
Nevada Bar No. 8276
DIANA S. ERB, ESQ.
Nevada Bar No. 10580
400 South Fourth Street, Suite 450
Las Vegas, Nevada 89101
Attorneys for Plaintiff

{LV008657;1} 10
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Coba R e MILES, BAUER, BERGSTROM & WINTERS, LLP s
A D TaKANE * ATTORMNEYS AT LAW  SINCE 1985 Agiid in L
REYANT JAQUER *
EL L, CARTER ¢
Q}me 2200 Ppacn Yerde Parkway, Suite 250
GIYA M ' Hepderson, NV 89052
n Califomi Phane: {702) 366-58480
gﬁ'ﬁi%’; pe o Fax: (703) 365-4955
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Alsp Admingd in Californis

Jenuary 29, 2010

Bhil Frink & Assasiates
184§ Mlymnas Sieect, Suite 5
Reno, NV 89509

Re:  Property Addrass: 9050 Alsandair Court
ACCT #: 12086
LOAN #: 135318504 _
MBRW File Na, 09-L0454

Dear Sir/Madame:

AS you may rocall, this firo represents the interests of RAC Home Loans Servicing, LP fke Countrywide
Home Loans, Ino. (hersinafier “BAC™) with regand 1o the issues sct forth horein, We have roceived
correspondenee from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property, The Statoment of Account provided by in regerds to the above-referenced
address shows a full paynff amount of $4,371.38. BAC is the benefloiary/servicar of the first deed of trust
loan seoured by the property and wishes to satisfy its obligations ta the HOA, Plense bear In mind that:

MRS 116.3116 gavems liens sgainst noits for assessments, Pursuant 1o NRS 116.3116:
The gagasiatian has a lien on 4 wnit for;

any penalties, fees, charges, laje charges, fings and interest charged pursuant to paragraphs () ta
(n), Inclusive, of subsection 1 of NRS 114.3102 are enforceable as assessmonis under this sectipn

While the HOA may claim a lien under NR8 116,3102 Subsection (1), Paragraphs {3} through (n) of this
Statulo clearly provids that sych & lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other lons and enoumbrances on & unit exeepl:

(b) A first security intersst on the unit recarded bofore the date on which Lhe asseasment sought to
be enforced became delinquent,..
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The lien is also prior to all securlty interests deseribed in paragraph (h) fo_the extent of the
assessments for common expenses., which would have hecome due ip the absence of

acceleration during the 9 months immedlately preceding institutlon of an_zction to enforee
the len,

Basod on Section 2(b), a portion of your HOA lien is ergusbly prior to BAC's fiest deed of tousl,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client's first deed of trust pursuant to the aforementioned NRS 116,3102 Subsection (1),

Paragraphs (}) through (n).

Our client has authorized us to make payment to you in the emount of $180.00 to satisfy its obligations 1o
the HOA as 5 holder of the first dead of trust against the property. Thus, enclosed you will find &
cashier’s check made out to PHIL FRINK & ASSOCIATES, INC. in the sum of $180.00, which
represents the maximum 9 months worth of delinquent assessments recoverable by en HOA. Thisisa
non-negotiable amount and any endorsement of said cashicr’s check on your part, whether express or
implied, will be strictly construed as an unconditional acceptance on your part of the facts staled herein
and express agresment that BAC's financial obligations tewards the HOA in regards to the real properly .
located at 9050 Alsandair Court have now been “paid in full”,

Thank yau for your prompt attention to this maper. If yow bave any questians ar eoncems, [ may be
teached by phone directly at (702) 842:0442,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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GAYLE A. KERN, LTD.

ATTORNEYS AT LAW

5421 KIETZKE LANE. SUITE 200

GAYLE A, KERMN, ESQ. RENO, MEVADA BE5SI1I
WMEMBER OF THE BARS OF NEVADA AND CALIFORNIA
geylekern@hkernitd.com TELEPHONE: (775] 324-59330

FACSIMILE: (775] I24-€173

SARAH V. CARRASCO, ESOQ,
MEMBER OF THE BoRS OF HEVADA AND SRIZONAS,
serahcarrascofkernitd.com

February 18, 2010

Rock K. Jung, Esq.

Miles, Bauer, Bergstrom & Winters, LLP
2200 Paseo Verde Pkwy, Suite 250
Henderson, NV 89052

Re:  Stonefield II Homeowners Association
9050 Alsandair Drive, Unit ID: 1-119-02

Dear Mr. Jung:

- I 1epresent the- Stoneficld 11 Homeownérs  Association: °I am in reGeipt of your letter-of
January 29, 2010 to Phil Frink and Associates enclosing a cashiet’s.check ih the amount-of $180.00,
with the statement that “any endorsement of said cashier’s check on your part, whether express or
implied, will be strictly consttued as an unconditional acceptance on your part of the facts stated
herein and express agreernent that BAC’s financial obligations towards the HOA in regards to the
real property located at 9050 Alsandair Drive have now been “paid in full”, This, as well as the
otber statemnents contained in your letter, are unenforceable, unlawful and without merit.
Accordingly, I retum your “tender’” of payment. As noted below, we will deal solely with the record
owner of the property.

The 9-month super priority is only triggered by a foreclosure by the first deed of trust holder.
The Washoe County Recorder’s website reflects that your client bas not even recorded a Notice of
Default at this time, so most certainly has not completed a foreclosure and therefore cannot claim the
benefit of the super-priority write off. Second, the Association has no relationship, and therefore no
obligation to communicate with or negotiate with, a first deed of trust holder under any circumstance
unless and until that lender is the owner of the property. Having a deed of trust gives BAC no right
to information regarding the décount, Third, $180.00 is a fraction of what is due the Association and
is not sufficient, -without e-Written payment-plan from:the record owner, (o’ stop~thé pénding
foreclosure.
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" Page Two
February 17, 2010

As noted, your check is being returned to you as the Association has no obligation or
intention to accept a partial payment from a lien-holder, and most certainly will not accept a payment
with conditions on the “expressed or implied” endorsement thereof. If BAC wishes to pay this
account in full, please provide written authorization from the owner of record of the property Lhat we
may release account information to your firm, and we will provide a wrinen breakdown of all
amounts due,

We are collecting a debt for the above-referenced Association, Any information obtained
will be used for this pupose,

Very truly yours,
YLE A. KERN, LTD.

{pe—

Gayle em
Enclosure

¢: Client
Phil Frink and Associates, Inc.

US %‘NHE@&HNSON) 0849



Case 2:11-cv-00167-JCM-RJJ Document 2-2 Filed 01/31/11 Page 1 of 20

EXHIBIT “2”
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DAVID ALPSE]+ ADDITIONAL OFFICES
BAYARD AOOURA HILLY. CA
ROBERT KORNKP PHONE: 318 1335630
RYAN KERBOW** A Hahhlumﬁakmf Law Firat RENO KY
+ Admind o the California Bar 9500 West Flamingo Road, Suite 100 PHONE: 725.626-1323
** Admitnd o e Cuitemis, Homca Las Vegas, Nevada 89147 - PRGN 909-800 6890
*a+ Adumitted 1o the Californi and Nevists Bar Telephone: 702-222-4033 Nevada Lictumsd Onahified Collecion b
Facsimile: 702-222-4043 AMANDA LOWER

www.alessikoenig.com

February 4, 2010

.Miles, Bauer, Bergrstom & Winters
2200 Paseo Verde Parkway, Suite 250
Henderson, NV 89052

Re: Rejection of Partial Payments
Gentlepersons,

This letter will serve to inform you that we are unable to accept the partial payments
offered by your clients as payment in full. While we understand how you read NRS
116.3116 as providing & super priority lien only with respect to 9 months of assessments,
case autharity exists which provides that the association’s lien also includes the
reasonable cost of collection of thosc assessments. (see Korbe! Family Trust v. Spring
Mountain Ranch Master dsociation, Case No, 06-A-523959-C.)

If the association were to accept your offer that only includes assessments, Alessi &
Koenig would be left with a lien against the association for our substantial out-of-pocket
expenses and fees generated. The association could end up having loss money in
attempting to collect assessments from the delinquent homeowner.

It has come to my attention that our office inadvertently posted some of the checks sent
from Miles Bauer that contained only partial payments. We are therefore refunding that
morney, as our clients have not authorized us to take payments that amount to a small
fraction of their total liens. We apologize for an inconvenience this may cause you.

If you would like to discuss these mattees further, please do not hesitate to call.
Sincerely,

W@M

Ryan Kerbow, Esq
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09~ L1011

BAVID ALESY ADCTTIGHAL OFFICEY IN
THOMAE BAYAZD * AMIULA WILLY, CA
PHOKE: £11- 15060
ROBLAT KDEMIF*
MDY
KYAN EERBORW==— PHONE: rr.:-mam
.mwhum- s mae 44w - - - . - }’ﬁ_ﬂ;?}c‘
ryym “. e o Nevaia 9.';&;!;::-;-" u:ﬂucv:;nl:d:-;;i' “1';0 A AR W
Canmdo . IB.I'I:I.'I.I'ISD te
4 Agjeuiie s the brvads By Las Veges, Nevada 89147 “"‘"”""’"n;‘.."..""‘“"'"""
woon A drmined b P Marsaulas amd Collfornla Bur Telophane: T02-222-4033 ANAND LOWER
Facsimile: 702-222-4043
www.alessikoenig.com
FACSIMILE COVER LETTER
Vo [Terl Cold R gt
Fromw  |Aden FAZ
Fax Wo.: | TR AV2-6500 [Pagen: |1, inniuding cover
Ho 1
Duar Tar Cola;

Thils crver will scres s an amended domand on bebalf of Southern Highlands Commmunkty Association fur the sbove rofevenced
eSeraw; property located et 10865 Calesdonian St, Las Vegat, NV. The towm! amount dus through Desembe, 15, 2009 is $1,455.95.
The breskdown of fees, intevest and cost s a Rllows

L19/2009 Motice of Delinquent Asseesment Lien ~ Nevada $295.00

11/4/2009 Demand Foo £150.00

Total $445.00
1. Attorney sud/or Trustces fees: £445.00
2, Costs (Notary, Recovding, Coples, Mailings, Publication and Posting) $50.00
3, Interest Through November, 9, 2009 $1L10
4. Tite Resenrch (10-Day Mallings per NRS 11631143) $0.00
5. Managemeat Document Processtag & Trunsfer Fee $0.00
8. Late Feea Through November, 9, 2009 $10.00
7. Fioes Through November, 9, 2009 £200.00
8. Assessments Through December, 15, 2009 @ $55.00 per month $£739.85
B. Progress Peymenis: $0.00
12. RPIR-GI Report $0.00
Sub-Tatal: $1,455.95
Leas Payments Recelved: 50.60
Totel Amount Due: $1,455.95

Pleaze have & eheck in the xmount of 51,455.95 mado payable t the Alersi & Koenlg, LLC end malled © the below lised
NEVADA atkdress. Upon recelpt of payroen! o relsase of tien will be drafied und recorded. Please contact otr office with any

questions.

Plaase bo advised that Aless! & Koanig, LLC is a dabt collector that |s atlempting to collect a debt and any infarmetion

obtalned will ba usad for thet purposs,
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' E MILES*
”Rflfaﬁm ﬁﬁm; el linoie * CALIEQUMA QERILCE
BICHARR & RADER, JR.¢ 1668 SCRNIC AVENY
JEREMY T. SERGETROM SUICE 00

Alsa Admilied in Arizona COSTA MENA, CA 92420

FRED TIMOTHY WINTENS* BHONE (714) 4818100
KEENAN E, MeCLENAHAN® FACSIMILI (?14] 48 [-9141
R, s
| jied 14 Chaoiet ol - "
Colunbis & Virginia MILES, BAUER, BERGSTROM & WINTERS, LLP JORN W, LISt
m”ilrﬁgwmm‘émsr ATTORMNEYS AT L AW SINCE 1985 Admilted in Utah

1 BRYANT JAQUEZ, *
MIEL | CARTER * >
TN 2200 Pasgo Verde Parkway, §uitp 254

it o™ Hendersan, NV 89052

ROMOLLEHS Rhene: (702) 3168-5940

%’33?&%3“‘ Fax: (TR2) 169-4245

VYL PHAM
$COTT §. OLIFANT
Alie Auited 1 Callferala

January 29, 2010

Alessi & Koenig
9500 W. Flamingo Road, Suite 100
L.as Vggas, NY 82147

Re:  Property Address: 10865 Caleedonian 5. #18971
HOA #: 18971
LOAN #; 60315529
MBRW File No. 08-L1Q13

Dgar Sit/Madame:

Ag yay may reeall, this firm represents the interesss of BAC Hame Leans Servising, LR fka Countrywide
Homa Loans, Ing, (hereinafter “BAC™ with regard to the issues set forth herein, We have received
correspondones from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
sbave referenced property. The Statement of Account provided by in regards to the above-refercnced
address shows a full payoff amount of §1,455.95. BAC is the beneficiary/servicer of the first deed of trust
loen secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind that;

NRS 116,3116 governs liens against units for assesaments. Pursuant to NRS 116.3116:
The assaciation has g lien an & unit fox:

any penalties, fees, charges, late charges, fines and interest charged pursyant 1o paragraphs (f) ta
(), inclusive, of subsectian ! of NRS 116.3102 are enforceable as assessmenis under {his section

While the HOA may claim e lien under NRB 116,3102 Subsection (1), Paragraphs () through (n) of this
Statute clearly provide that such a lien is JUNIOR to firss deeds of trust to the extent the lien is for fees
and charges impased for collection and/or ettorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is priar to all ather liens and encumbrances on g unit exgept:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforoed became delinquent..,
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The lien is also prior to all security interests deseribed in paragraph (b) to the extent of the
assessments for common expenses...which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an action to enforce
the lien.

Rased on Section 2(b), a portion of your HOA lien is arguebly prior to BAC's first deed of trust,
specificelly the ning months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes meny fees that are
junior to our client's first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),

Paragraphs (j)} through (n).

Qur glient has guthorized us to make payment to you in the amnupt of $495.00 ta satisfy its abligations fo
the HQA as a holder of the first deed af 1oust against the property. Thus, enclased you will find a
cashier’s check made out to ALESSI & KOENIG, LLC in the sum of $495.00, which represents the
maximum 8 months worth of delinquent aesessments secoverable by an HOA, This is a non-nggotiable
amount and any endorsement of said cashier’s check on your part, whether express or implied, will be
strictly construed as an unconditional agceptanoe on your part of the facts stated herein and express
agreement that BAC's finanelal obligations towards the HOA in regards to the real property located at
10865 Calcedonian $t. #18971 have now been “paid in full”.

Thank you for your prompt attention to this maticr. If you have any questions or cangsms, | may be
reached by phone directly at (702) 842-0412, :

incersly,

MILES, BAUER BERGSTROM & WINTERS LLR

Resk K. Jung, Esq.
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Miles, Bauer, Bergstrom & Winters, LLP Trust Acct
Payee: Alegsi & Koenig, LLC Checkt: 2565 Data: 1/26/2010 Amount: 495.00
Inv. Date | Reference # |[Description Iny. Amount | Case # Matter Description Cost Amoun/

1262010 #18971 o Gure HOA Delinquency 495 04

Case 2:11-cv-00167-JCM-RJJ Document 2-2 Filed 01/31/11 Page 6 of 20

Miles, Bauer, mn_ducu_.:r i_-_ﬁ._ﬁ_ L - uaaw 2 Airie
Trust Account - ._._oo z ‘Gredh

1665 Scenic Avenue - Sulte 200 :n...nnie:. z< qu .q .

Costa Mega, CA 926256 - : T tessMZ20 :

Phone: (714) 481-%100 : 33. .
E

Losn # 60316529
Pay $*****Four Hundred Ninety-Five & No/100 Dollars

to the
arder

of  Alessi & Koenlg, LLC

Pe5ES 12y22L00724: SOLOORBTER? I

Sooury Fanturay incteen, D) <
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oiv bl b S Micvads ned Califrals Ber Telephnne: 702-222-4033 AMANDA LOWER
Facsimils: 702-222-4043
www.2lessikoenig.com
FACSIMILE COVER LETTER
: [Tosl Gols Tow [T omp Bvr Tte
hm —~——
Fam Mot | TO2-492-0858 1, including cower
o L

Duar Ter Coisc

Tll.lucwu-\rill-ﬂaumamﬂnd&mudwhhﬂfoﬂwmmghhﬂmmnhymhhnnnﬁnammnud
escTow; propesty loceted sl 11117 Detuna S, Lag Yegas, NY. The totl amonan duc through December, 15, 2009 18 $16,150.77.
The breakriown of fees, interest snd cosis ia us Sllowe:

1.
2.
3.
4.
sl
a.
T.
8.
8.
12

Notice of Dolinquet Assessment Lien — Nevada $345.00

Notiee of Default $395.00

Wotioe of Viohstlon Lien $500.00

Notice of Trustes's Sale $395.00

Payment Plan Letter ® $150.00

Pre NOD $150.00

Payment Plan Breach Letimr $125.00

Pre-Notice of Trustee's Sale $150.00

Trustess Fees $420.00

Demand Fee $150.00

11/472009 Update Demapd Fee $95.00

Total $2,875.00
Attorney and/or Trustees fees: $2,875.00
Costs (Notury, Recording, Copies, Malling, Publication and Posting) $510.00
Interest Through November, 4, 2009 $2240
Tltle Research (10-Day Mailings per NRS 116,31163) $240.00
Managemzut Docoment Processing & Transfer Fee $0.00
Late Feeg Through November, 4, 2009 $10.00
Fines Through June, 34, 2009 $11,000.00
Assessments Through December, 15, 2005 @ $55.00 per month $1,993.37
Progress Payments: $0.00
RFIR-GI Report $0.00

Plaasq be advisad thol Alessl & Koenlg, LLC 1s & dabt collactor that |8 stiempling to collect a debt and any Information
cbtained wil be usad for that purpogs.

US BANK, (IQHNSON) 0856
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DOUGLAS E. MILES -

Ale Adminied io Nevoda and [5linois * CALEFORNIA QFFICE
RICHARP J. BAUER, JR.* 1585 SCENIC AYENUE
JEREMY T. BERCSTROM SULTE 200

Alro Admified in Anzona COSTA MESA, CA 92618
FHOME (714} 481-9100

FACSIMILE (714} 4%1-%14)

FRED TIMOTHY WINTERS*
KEENAN E McCLENAHANY
MARK T, DOMEYER*

iltad in Distinc1 af
Colombie & ignis MILES, BAUER, BERGSTROM & WINTERS, LLP o
T W D TOKARZ * ATTORNEYS AT LAW SINCE 1985 Adinied in U
L. BRYANT JAQUEZ *
PANIEL L. CARTER *
DRIAN W, TRAN® 2200 Paseo Verde Parkway, Suite 250
G, CORERA Henderson, NV 89052
ROBIN L LEWIS  iforcis Phane: (702) 369-5960
WATYNE A RASH * Fax: {(702) 369-4955
ROCHK . JUNG
YY T. PHAM *

January 20, 2010

ALESSI & KOENIG, LLC
9500 W. FLAMINGO ROAD, SUITE 100
LAS YEGAS, NV 89147

Re:  FProperty Address: 11117 Deluna St.
HO #: 11882 :
LOAN #: 5710428
MBBW File No. 09-L.0936

Dear Sir/Madame:

As you may recall, this firm represents the interests of BAC Home Loans Servicing, LP fka Countrywide
Home Loans, Inc. (hereinafter “BAC™) with regard to the issues set forth herein. We have received
correspondence from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property. The Statement of Account provided by in regards to the above-referenced
address shows a full payoff amount of $16,150.77. BAC is the beneficiary/servicer of the first deed of
trust loan secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind
that:

NRS 116,3116 governs liens against units for assessments. Pursuant to NRS 116.31 16:
The association has a lien on & unit for:

any penalties, fees, charges, late charges, fines and inierest charged pursuant io paragraphs (j} fo
(n), Inclusive, of subsection ! of NRS 116.3102 are enforceable as assessments under this section

While the HOA may claim e lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such s lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest, See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

US %ﬁ%{ﬂ%}lNSON) 0857
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The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments_for common_expenses.. which would have become due in the absence of

acceleration during the 9 months immedijately preceding institution of an sgtion to enforce

the lien.

Based on Section 2(b), a portion of your HOA lien is arguebly prior to BAC's first deed of trust,
_ spocifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that arc
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1},
Paragraphs (j) through (n).

Our client has authorized us to make paymentto you in the amount of $495.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find e
cashier’s check mede out to Alessi & Koenig, LL.C in the sum of $495.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA. This is a non-negotiable amount and
any ¢endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BAC’s financial obligations towards the HOA in regards to the real property located at 11117 Deluna
St, have now been “paid in full”,

Thank you for your prompt attention to this matter. If you have any questions or concerns, 1 mey be
reached by phone directly at (702) 942-0442,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.

US %ﬁ%&]%HNSON) 0858
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Miles, Rauer, Bergstrom & Winters, LLP Trust Acct 09-L0836 inltiale: TLC
Payes: Aless! & Koenlg, LLC Check #: 2203 Date: 1271772009 Amount; 485.00
Inv. Data | Reference # |Description Inv. Amaount Casa d Matter Dencription Cost Amoun

H2/18/200d HCA#11582 [To Cure HOA Delinquency 495.00

! ..~ Mliies, Bau
- Trust Accou
.- 1665 Scenic menua Suite 21}6
©‘Costa Mesa, CA 92626 TR
~ Phone: (714} 431.-9100 JEITe e

iergstrom l- Wlntel‘s,

Pay s***‘“"F't;u'r Hundrad N]hn';yfFlv_a & Noi100 Dollars " -
. tothe : . L . .
orger

ot Alessi _E'..K'oehlg. LLC

Wa203¢ 12L22LO072LE 50L00RATES?IN
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(b - HODVL

Dec=17=00  10:2%am  Frow-Sunmarest TO2A803TRE T-006 P.008/000  F-BI

DAVID ALETI ADDITIONAL OFFICER W
THOMAY BAYARD * AouLALS O
REND WY
EYAN LBLBOY PRI y
» adbmlond 1o CuliZroln Rot OLAn(ID RAR CA
- PHON®:
T ——— 9500 W, Flamingn Road, Suite 100 :
U Leg Vegas, Nevada 89147 W Lo e Colmien
comm Aduniad oo o e atd oo s Telophone: 702-222-4033 ASANGA LOWEE
Pacaimilec 702-222-4043
wyw.alesaikoeolg.oom
FACSIMILE COVER LETTER
et Cale
Fram: |Alnen R
Fax Wt | TOS402-0850
Daar Tan Cole:

Tals aover wil) scrwe a4 o0 anymdcd muuthEmewmehdnnﬂrmnhmm
£9050W; property oamed st 10792 Vineyand Puss 8¢, Las Vegus, NV, T wtl smount due through January, 15, 2010 18 $9,369.43.
Tt beoakelown af fees, lorerest ami cosu b as ihillows:

Notica of Delinquent Assessment Lien -~ Novada $345.00

Notics of Defiuh 5395.00

Notdee of Trustee's Sale $395.00

Trustees Fems 3420.00

12142009 Demand Feo : $150.00

Tatal $1,705.00
1. Atmnnrmey and/or Trustees feec $1,705.00
2. Costs (Notary, Recording, Copies, Mailings, Publlcetion and Posting) 351000
3. lnterest Throagh December, 14, 2009 3.1
4. THhe Rewearch (10-Day Mallings per NRS 116.31163) $240,00
8, Managempat Document Processing & Transfer Feo §0.00
8. Lato Fees Through December, 14, 2009 £10.00
7. Fimes Through December, 14, 2009 $300.00
B Assessmonts Through January, 15, 2010 @ $55.00 per month $1,580.72
B, Progress Fuyroemts: $0.00
12. BPIR-GI Report $0.00
Sab-Total $4,369.43

Less Paymosts Recedved: —3000

Tota] Amgunt Dnes $4.369.43

Ploasn baws a chenk in e amount of $4,369.43 made peyible 1o the Almst & Koenig, LLC end mailed ro the below Haled
NEVADA addras. Wmmmdmlumdunﬂbamwm. Please comract our offica with any
questions.

Floace ba sdvived thar Alecel & Koanig, LLC 16 & debt collaclor that la atiempting to ooflect 8 debt and any Informaton
pbtaingd will bs used for thet purpoas.

US %ﬁ%&]%HNSON) 0860
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t

DOUGLAS £. MILES *

Ao Admited in Mevada and Llinois * CALIFORMIA QIFICE
RICHARD J. BAURH, JR.* 1685 SCENIC AVENLE
JEREMY T. BERGETROM SUITE 100

ALo Admined in Anzons
FRED TIMOTHY WINTERS
KEENAN E. McCLENAIIAN®
Mot Aimied n Disict of Qf Counsol
Calumbla & Virginin MILES, BAUER, BERGSTROM & WINTERS, LLP JOUN W. LISH
T o TOXARZ * ATTORNEYS AT LAW SINCE 1985 Adiiftad in Utsh
L. BAVANT JAQUKZ ¢
BRIAR S TRANS 2200 P Verde Parkway, Suite 250

. aseo Verde Parkway, Suite
g;:;.m“::nc Henderson, MV 88052
ROWNL LEWS Phone: (702) 369-5960

I i i i
wAYNE A BAan Fax: (702) 3694955
BACK K. JUNG

VY T. PHAM =
SCOTT L GLIFANT
Alsp Admideq jn Colifomia '

COSTA MESA, CA 52626
PHONE {Ti4) 481-9100
FACSIMILE {714} 4E1-8 141

January 29, 2010

ALESS] & KOQENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re;  Praperiy Address: 10792 Vineyard Pass St. #11343
HOA #: 11343
LOAN #: 93334722
MBBW File No. 10-H0012

Pear SirfMadame:

As you may recall, this firm represents the interests of BAC Home Loans Sexvicing, LP fke Countrywide
Home Loans, In¢, (hereinafter *BAC™) with regard to the issnes set forth herein. We have received
correspondence from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property. The Statement of Account provided by in regards fo the above-referenced
address shows a full payoff amount of $4,369.43, BAC is the beneficiary/servicer of the first deed of trust
loan secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind that:

NRS 116,3116 govemns liens against units for assessments. Pursuant to NRS 116.3116:
The aessociation has a lien on a ynit for:

ar.:y penalties, fees, charges, late charges, fines and interest charged pursuant fo paragraphs {j) fo
(n), inclusive, af subsection 1 of NRS 1163102 are enforceable as assessmenis under this section

While the HOA may claim & lien under NRS 116,3102 Subsection (1), Paragraphs (j} through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for foes
and charges imposed for collection and/or attorney fees, oollection costs, late fees, service charges and
interesl. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is priar to all other liens and encumbrances on a unit except:

(b) A first security interest an the unit resorded befare the date on which the assessment sought to
be enforced became delinguent,, .

US ]i\‘i\l?{&(z'éﬁHNSON) 0861
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The lien is also prior fo all security interesis described in paragraph (b) to the extent of the
assessments for common_expenses...which would have become due in the absence of
acceleration during the 9 months immediafely preceding institution of an acfion to enforce
the lien.

Based on Section 2(b), a portion of your HOA lien is erguably prior to BAC's first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent agsessment. As stated above, the payoff amount stated by you inoludes many fees that are
junior to our client's first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragrephs (j) through (n).

Our client has authorized us to meke payment to you in the amount of $495.00 to satisfy its obligations to
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $495.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA, This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be stricily
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BAC’s financial obligations towards the HOA in regards to the real property located at 10752
Vineyeard Pass St. #11343 have now been “paid in full”.

Thank you for your prompt attention to this matter. If you have any questions or concerns, | may be
raached by phone directly at {702) 942-0442,

Sincorely,

MILES, BAUER, BERGSTROM & WINTERS, LLF

RD;‘k K Jung: Esq

US E\‘NH&%%HNSON) 0862
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Mile&; Bauer, Bergstrom & Winters, LLP Trust Acct | 10-H0012 Initials; TLC

" Payee: Alessl & Koenig, LLC Chack #: 2577 Date: 1/28/2010 Amount 485.00

| Inv. Date | Referanca & Bascrlptlon Inv. Amount | Case ¥ Matter Deacription Cost Amoun{
1/2972010| #11343  [To Cure HOA Delinguency 485.04

T Truet Acéount -

o .'\'Milea. Bauer, Bargstrﬁrn & Wlnters, LLP |

1665 Scenlc. Aven'ua Suite 200 Hsnderson. v 89014

of  Alessl & Koenig, LLC

Costa Mesa, CA 92526 AR 18601220 T S g
Phone: (714)481-8100 - - -~ - 0T T 00 o e D ¥
Pay §™***Four Hundred Nirety-Five & No/100 Dellare - oo ~ Cheek Vd]'d"ﬁﬁjf_g:n.nw? S &
to the ' ' : S e %

- ordar L
%

w2577 nLedLO00? e SOWOOEBATPES 73N
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DOUGCLAS E. MILES *

Alga Admitted in Nevada and [llinels ¢ CALIFORNIA OFFICE
RICHAND J. BAUER, JR.* 1465 SCENIC AYENUE
JEREMY T. BERGSTROM SUTTE 200

COSTA MESA CA 92626
PHONE (714} 4318100
FACSIMILE {714} 48 19141

Aro Admilied in Asizona
FRED TIMOTIIV WINTERS*
KEEMAN E, McCLENAITAN®

MARK T. DOMEYER™

Colomai i Dt of MILES. BAUER, BERGSTROM & WINTERS, LLP o

TaMI & CROSBY* - Admitied in Lhah
MATIHEW b TOKARZ * ATTORNEYS AT LAW SINCE 1985
L- BRYANT JAQUEZ +
DAMIEL L. CARTER * d P K Suit 250
BRIAN I THAN® 2200 Pasoo Yerde Parkway, Suite

TAN W, STOCKING *
gn?am.com::a Henderson, NV B8052
AODINL.LEWIS Phone: (702) 169-5960

Alga Adiniled in California
WAYNE A RASH * Fax; (702) 369-4955
ROCK K. JUNG
VY T. PHAM *

SCQTT B. ALIFANT
Alsg Adyyilied iy Colifornia

Janyary 135, 2010

ALESSI & KOENIG, LL.C
9300 W, FLAMINGO ROAD, SUITE 130
LAS VEGAS, NV 89147

Re:  Property Address: 10930 Fintry Hills St. #18160
HOA #: 18160
LOAN #; 87667844
MBBW File No. 09-L.1545

Dear Sir’/Madame:

As you may recall, this firm represents the interests of BAC Home Loans Servicing, LP fka Countrywide
Home Loans, Inc. (hereinafter “BAC") with regard to the issues set forth herein. We have received
correspondence from your fim regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property. The Statement of Account provided by in regards to the above-referenced
address shows a full payoff amount of $2,254.50. BAC is the beneficiary/servicer of the first deed of trust
loan secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any peralties, fees, charges, lare charges, fines and interest charged pursuant o paragraphs (j) to
(), inclusive, of subsection ] of NRS 116.3102 are enforceable as assessments under this section

While the HOA may ¢laim a lien under NRS 116.3102 Subsection (1), Paragraphs {j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, c¢ollection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought lo
be enforced became delinquent...
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The licn is also prior to all security Interests doseribed in paragraph (b) to the extent of the
assessments for common expenses...which _would have become due in_the absence in the absence of
acceleration during the 9@ months immediately preceding institution of an action to enforce

the lien. .

Based on Section 2(k), a portion of your HQA lign is arguably prior to BAC’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the dale of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n).

Our client has authorized us to make payment to you in the amount of $495.00 to satisfy its obligations 10
the HOA as a holder of the first deed of trust against the property. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $495.00, which represents the maximum
9 months worth of delinquent assessments recoverable by an HOA, This is 2 non-negotiable amount and
any endorsement of seid cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts stated herein and express agreement
that BAC's financial obligations towards the HOA in regards to the real property located at 10930 Fintry
Hills St. #18160 have now been “paid in full”.

Thank you for your prompt attention ta this matter. If you have any questions or concerns, [ inay be
reached by phone directly at (702) 942-0442,

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esg.

US %\IA%&QQHNSON) 0865
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Miles, Bauer, Bergstrom & Winters, LLP Trust Acct 09-L1545 inltals: TLC
, Payes! Alessi & Koenlg, LLC Check #: 2462 Date: 1/132010 Amount: _ 485.00
Inv. E_am Refsrsnce # |Description Inv. Amount Caso # Matter Deacription Cost Amoun
1443/2010] #18160  [To Cure HOA Deficiency 495.0(

Costi Mesa,c 9262& T
'Pho.rie ) {?14_1431-_91011_ S

o _ Loan#mmu
Pav $**“*Four Hundrad Ninety-Fwe & Hof100 Dollara
to the ' R R
o  Alessi& Koenlg. LLC

pALEL 3w ©122L00732L SOLO0GETFLT 73R
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DOUGLAS E, MILES *

Alg Admitted in Movnda and filingls * CALIFORNKIA OFFICE
RICIIARD J, VAUER, JiL* 1665 SCENIC AVENUE
JEREMY T. BERGSTRDM SUITE 200

Alsa Admiued in Anzons A N mﬂSNzﬁﬁ]E?f:ﬁ:
FRED TIMOTHY WINTERS* .
KEENAN E. McCLENALLA N* o — FACSIMILE (7 14) 46 1-814)
MARK T. np:lds\rgz-b . ,

Aley Admitied i irsnt D{Caunegl
Columbin & Virglnin MILES, BAUER, BERGSTROM & WINTERS, LLP OIN W L I5H
TAMI 5 CROSBY* tied in Urah
MATTIEW D, TOKARL # ATTORNEYS AT LAW SINCE 1985
L. BRYANT JAQUEZ *

DANIEL L. CARTER * .
Sﬁiﬂ"#;"&é‘&mm 2200 Paseo Verde Parkway, Suite 250
GINA M. CORENA Henderson, NV 89052

ROBIN L. LEWIS Phone: (702) 369-5960

Alio Admitied in California
WAYNE A. RASH Fax: (702) 369-4955
ROCK K. JUNG
VV I PHAM =

BCOTT B. OLIPANT
Alra Adimirtad in California

January 21, 2010

ALESSI & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 6017 Lamotte Avenue
HOA #: 4805
LOAN #: 189375753
MBABW File No. 09-L0666

Dear Sir/Madame:

As you may recall, this firm represents the interests of BAC Home Loans Servicing, LP fka Countrywide
Home Loans, Inc. (hereinafter “BAC”) with regard to the issues set forth herein. We have received
correspondence from your firm regarding our inquiry into the “Super Priority Demand Payoff” for the
above referenced property. The Statement of Account provided by in regards to the above-refersnced
address shows a full payoff amount of $10,538.23. BAC is the beneficiary/servicer of the first deed of
trust loan secured by the property and wishes to satisfy its obligations to the HOA. Please bear in mind
that:

NRS 1163116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuani to paragraphs (i) to
(n), inclusive, of subsection 1 of NRS 116,3102 are enforceable as assessiments under this section

While the HOA may claim a lien under NRS 116,3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the exient the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent pert:

2. A lien under this section is prior to all other liens and encumbtances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

US ]iﬁ%&gé%HNSON) 0867



Case 2:11-cv-00167-JCM-RJJ Document 2-2 Filed 01/31/11 Page 19 of 20

The lien is also prior to all security intcrests described in paragraph (b) to the extent of the

asgessments for common_expenses...which would have become due_in_the absence of

acceleration durin 9 months immediatel ding institution of an action to enforce

the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BAC's first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n}.

Our client has authorized us to make payment to you in the amount of $495.00 to satisfy its obligations lo
the HOA as a holder of the first deed of trust against the properly. Thus, enclosed you will find a
cashier’s check made out to Alessi & Koenig, LLC in the sum of $495.00, which represents the maximum
9 months worth of delinquent assessments recoverabie by an HOA. This is a non-negotiable amount and
any endorsement of said cashier’s check on your part, whether express or implied, will be strictly
construed as an unconditional acceptance on your part of the facts slated herein and express agreement
that BAC’s financial obligations lowards the HOA in regards to the real property located at 6017 Lamotte
Avenue have now been *paid in full”.

Thank you for your prompt atiention to this matter. If you have any questions or concerns, 1 may be

reached by phone directly at (702) 942-0442.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLFP

J—

Rock K. Jung, Esq.
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09-L0666 Initlale: TLC

Miles, Bauer, Bergstrom & Winters, LLP Trust Acct
Date: 1/14/2010 Amount: 495.00

Payee: Alessi & Koenlg, LLC Check &: 2488
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Huong X. Lam, Esq.

Nevada Bar No. 10916

ALESSI & KOENIG

9500 W. Flamingo, Suite 100

Las Vegas, Nevada 89147

Phone: (702; 222-4033

Fax: (702) 254-9044

Attorney for Defendants

Southern Highlands Community Association
Alessi & Koenig, LLC

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

BAC HOME LOANS SERVICING, LP,
Plaintiff,
V.

STONEFIELD I1 HOMEOWNERS
ASSOCIATION; ANTHEM HIGHLANDS
COMMUNITY ASSOCIATION;
MONTECITO AT MOUNTAIN’S EDGE
HOMEOWNERS ASSOCIATION;
HERITAGE SQUARE SOUTH
HOMEOWNERS’ ASSOCIATION, INC.;
SIERRA RANCH HOMEOWNERS
ASSOCIATION; CORTEZ HEIGHTS
HOMEOWNERS ASSOCIATION;
SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION; ELKHORN — CIMARRON
ESTATES HOMEOWNERS ASSOCIATION;
ELKHORN COMMUNITY ASSOCIATION, a
Nevada non-profit corporation; CANYON
CREST ASSOCIATION; LAS BRISAS
HOMEOWNERS ASSOCIATION; ALIANTE
MASTER ASSOCIATION; MOUNTAIN’S
EDGE MASTER ASSOCIATION; ALESSI &
KOENIG, LLC; ALLIED TRUSTEE
SERVICES, INC.; ANGUS & TERRY
COLLECTIONS, LLC; ASSESSMENT
MANAGEMENT GROUP, INC.; ASSET
RECOVERY SERVICES, INC.; LIS&G,
LTD., &/b/a Leach Johnson Song & Gruchow;
HOMEOWNER ASSOCIATION SERVICES,
INC.; NEVADA ASSOCIATION SERVICES,

Case No, 2:11-¢cv-00167

DEFENDANTS SOUTHERN
HIGHLANDS COMMUNITY
ASSOCIATION AND ALESSI &
KOENIG, L1.C’s MOTION TO

DISMISS PURSUANT TO FRCP
12(b)(1) UNDER NRS 38.310, OR IN
THE ALTERNATIVE, MOTION TO
COMPEL ARBITRATION
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INC_;PHIL FRINK & ASSOCIATES, INC.;
G.J.L., INCORPORATED, d/b/a Pro Forma
Lien & Foreclosure; K.G.D.O. HOLDING
COMPANY, INC., d/b/a Terma West
Property Management; RMI
MANAGEMENT, LLC, d/b/a Red Rock
Financial Services; SILVER STATE
TRUSTEE SERVICES, LLC,

Defendants.

DEFENDANTS SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION

AND ALESSI & KOENIG, LLC’s MOTION TO DISMISS PURSUANT TO FRCP
12¢(b)(1) UNDER NRS 38.310, OR IN THE ALTERNATIVE, MOTION TO COMPEL

ARBITRATION

COMES NOW, Defendants SOUTHERN HIGHLANDS COMMUNITY
ASSOCIATION (“Southern Highlands”) and ALESSI & KOENIG, LLC (“A&K™) (collectively
“Defendants™), and files this MOTION TO DISMISS PURSUANT TO FRCP 12(b)(1) UNDER
NRS 38310, OR IN THE ALTERNATIVE, MOTION TO COMPEL ARBITRATION.

This Motion to Dismiss is made and based upon the attached Memorandum of Points and
Authorities, the pleadings and papers on file herein, and any argument of counsel the court may
consider at the hearing on this Motion.

POINTS AND AUTHORITIES

I.  Brief Summary

Defendants Southern High]andé and A&K are among the many defendants in the above-
entitled action commenced in this Court. On January 31, 2011, Plaintiff commenced this action
by filing their Complaint requesting declaratory relief and an injunction. Plaintiff s. request for
relief asks this Court to declare that (1) Plaintiffhas a right to pay off or redeem an association’s

super-priority lien, and (2) only budgeted common assessments, but not attorneys® fees or

2
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collection costs, are included within the super-priority amount under Nevada Revised Statute
(“*NRS”) 116.3116. In connection with Plaintiff’s prayer for declaratory relief, Plaintiff asks this
Court to issue an injunction forcing Defendants to accept paymeht for only the super-priority
amount, exclusive of attorneys’ fees and collection costs. Plaintiff’s Complaint conveniently
ignores the rest of NRS Chapter 116 and NRS 38.310 which (1) requires the parties to participate
in mediation or arbitration prior to the commencement of a civil action and (2) permits an
association to collect, as part of the super-priority lien, the “costs of collecting” authorized by
NRS 116.310313.

II. Legal Arsument

A.  NRS 38310 Reguires the Dismissal of this Action.

Plaintiff”s Complaint should be dismissed pursuant to Federal Rules of Civil Procedure
(*FRCP”) 12(b)(1) for lack of subject matter jurisdiction. Pursuant to NRS 38.320, this action
should be submitted to arbitration. NRS 38.320 provides that “[ajny civil action described in
NRS 38.310 must be submitted for mediation or arbitration by filing a written claim with the
Division, [...]"”

NRS 38.310(1) further puts limitations on the commencement of civil action. It
provides:

No civil action based upon a claim relating to:
(a) The interpretation, application or enforcement of any
covenants, conditions or restrictions applicable to residential
property or any bylaws, rules or regulations adepted by an
association; or
(b) The procedures used for increasing, decreasing or imposing
additional assessments upon residential property,
may be commenced in any court in this State unless the action has
been submitted to mediation or arbitration pursuant to the provisions
of NRS 38.300 to 38.360, inclusive, and, if the civil action concemns
real estate within a planned community subject to the provisions of

3
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chapter 116 of NRS or real estate within a condominium hotel subject
to the provisions of chapter 116B of NRS, all administrative
procedures specified in any covenants, conditions or restrictions
applicable to the property or in any bylaws, rules and regulations of an
association have been exhausted.

Furthermore, NRS 38.310(2) states: [a] court shall dismiss any civil action which is
commenced in violation of the provisions of subsection 1. (Emphasis added).

B. Plaintiff’s Complaint Should Be Dismissed Pursuant to NRS 38.300 et seq.

NRS 38.300 et seq. unequivocally grants the Real Estate Diivision original jui‘isdiction
over all claims related to the application, enforcement or interpretation of .a home owners.
association’s governing documents, as well as claims that pertain to the imposition of
association assessments upon residential property. NRS 38330 requires the parties to submit
the matter to mediation or arbitration. NRS 38.330(1) gives the parties the option to participate
in mediation. However, if the parties do not agree to mediate the matter, NRS 38.330(2)
requires the parties to arbitrate the matter. NRS 38.330(2) provides, in pertinent part, “[i]f all
the parties named in the claiin do not agree to mediation, the parties skafl select an arbitrator...”
Emphasis added. Furthermore, a civil action may only be commenced affer the parties have
participated in arbitration.

In this case, Plaintiff has not reached out to these Defendants in order to submit the
matter to mediation or arbitration. Plaintiff’s Compléint should be dismissed pursuant to
Nevada law because this civil action was commenced without first arbitrating the matter.

C. According to Nevada’s Commission on Common Interest Communities and

Condominium Hotels, An Association May Collect as a Part of the Super Priority Lien
the “Casts of Collecting” as Authorized by NRS 116.310313.

Nevada law specifically authorizes an association to recover the “costs of collecting” a

past due obligation. A lien under NRS 116.3116 is prior to a first security interest for up to nine
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months” worth of assessments. NRS 116.3116(2). Among a few other exceptions, Nevada law
states that a homeowners’ association lien is prior fo all other liens and encumbrances ¢xcept for
a first security interest recorded before the date on which any assessment collections were
initiated. NRS 116.3116(2)(b). However, the statute further provides:
The lien is also prier te all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit
pursuant to NRS 116.310312 and to the extent of the assessments for
common expenses based on the periodic budget adopted by the
association pursuant to NRS 116.3115 which would have become due
in the absence of acceleration during the 9 months immediately
preceding institution of an action to enforce the Lien...”
An association may also charge a homeowner reasonable fees to collect any past due
obligation. NRS 116.310313(1). Costs of collection inclndes:
“any fee, charge or cost, by whatever name, including, without
limitation, any collection fee, filing fee, recording fee, fee related to
the preparation, recording or delivery of a lien or lien rescission, title
search lien, fee, bankruptcy search fee, referral fee, fee for postage or
delivery and any other fee or cost that an association charges a unit’s

owner for the investigation, enforcement or collection of a past due
obligation.”

NRS 116.310313(3)Xa). “‘Obligation’ means any assessment, fine, construction penalty, fee,
charge or interest levied or imposed against a unit’s owner pursuant to any provision of this
chapter or the governing documents.” NRS 116.31313(3)(b). Furthermore, “[a]ny assessment
for common expenses or installment thereof that 1s 60 days or more past due bears interest at a
rate equal to the prime rate at the largest bank in Nevada,” NRS 116.3115(3).

Pursuant to the plain language of the statute, associations should be able to include
specified costs of collecting as part of the association’s super priority lieﬁ. Furthermore, the
Commission for Common Interest Communities and Condomimum Hotels (the “Commission™)

released Advisory Opinion No. 2010-01 which specifically speaks to this issue. In the opinion,
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the Commission concluded that assaciations méy callect as part of the super priority lien the
costs of collecting as authorized by NRS 116.310313. See attached Exhibit A.

Additionally, in a relatively similar case in the District Court of Clark County Nevada,
the court in that case dismissed the action due to lack of subject matter jurisdiction and pursyant
to NRS 38.310. See, e.g., Higher Ground, LLC, et al., v. Nevada Assocfaﬁon Services, Im:._, et
al., Case no. A-10-609031-C (May 18, 2010) (dismissing action due to lack of subject matter
jurisdiction under NRCP 38.310 and NRCP 12(b)(1)). A copy of the Order is attached hereio as
Exhibit B. Moreover, associations and their collection agencies, have been routinely awarded
their collection costs, late fees, and interest as part of the super-priority lien amount under NRS
Chapter 116. See, e.g. Korbel Family Trust v. Spring Mountain Ranch Master Ass’n, Case No.
AS523959 (Nov. 20, 2006) (awarding to association the super-priorify amount, including late
fees, interest, costs of collection, and transfer fees). A copy of the Order is attached hereto as
Exhibit C.

In this case, Plaintiff seeks a declaration that an association’s super-priority lien only
includes the “budgeted common assessments, but not attorneys’ fees or collection costs.”

Such a finding would impose a burden on those homeowners whe pay their assessments hy
forcing them to pick up the tab for delinquent homeowners, and is contrary to the plain
langnage of NRS Chapter 116 and poes against the findings in past cases in Nevada

D. AnInjunction is Not Appropriate in this Case Because Even if Pavment is

Tendered, Plaintiff Refuses to Include Attornevs’ Fees and Collection Costs in the
Tender of Payment.

An injunction is not appropriate in this case because Defendants have every right to
refuse Plaintiff"s tender of the super-priority amount. Even if Defendants were to accept

Plaintiff’s tender of payment, Plaintiff’s tender does not include attorneys’ fees or collection

US %la&gé%l-lNSON) 0875




10

11

12

13

14

i5

15

17

18

19

24

21

22

23

24

25

26

27

28

Case 2:11-cv-00167-JCM-RJJ Document 56 Filed 02/22/11 Page 7 of 32

costs, which Nevada law specifically authorizes. As stated, supra, Nevada law specifically
authorizes an association to recover the “costs of collecting” a past due obligation.
III.  Conclusion

Based on the foregoing., Defendants Southern Highlands Community Association and
Alessi & Koenig, LLC respectfully requests this Court to dismiss Plaintiff’s Complaint in its
entirety, or alternatively, compel arbitration and stay proceedings pending the outcome of
arbitration. It is further requested that Defendants be awarded attorneys’ fees and costs for

having to defend this action and to submit this motion.

Dated: February 22, 2010 ALESSI & KOENIG, LLC

By: /s/ Huong Lam
Huong X. Lam, Esq.
Nevada Bar No. 10916

ALESSI & KOENIG

9500 W. Flamingo, Suite 100

Las Vegas, Nevada 89147

Phone: (702) 222-4033

Fax: (702) 254-9044

Attorney for Defendants

Sonthern Highlands Community Association|
Alessi & Koenig, LLC
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that I am an associate of ALESSI & KOENIG, LLP, and that on
the 22nd day of February, 2011, I served a true and correct copy of DEFENDANTS
SOUTHERN HIGHLANDS COMMUNITY ASSOCIATION AND ALESSI & KOENIG,
LLC’s MOTION TO DISMISS PURSUANT TO NRS 38.310, OR IN THE ALTERNATIVE,
MOTION TO COMPEL ARBITRATION via US mail on the parties shown below.

BAC HOME LOANS SERVICING, LP
¢/o Ariel E. Stern, Esq.

AKERMAN SENTERFITT, LLP

400 South Fourth Street, Suite 450

Las Vegas, NV-89101

/5 Huong Lam
Huong X. Lam , Esq.
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Exhibit A
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ADOPTED DECEMBER 8, 2010

COMMISEION FOR COMMON INTEREST COMMUNITIES
AND CONDOMINIUM HOTELS
ADVISORY OPINION NO. 2010-01

Subject: Inclusion of Fees and Costs as an Element of the Super Priority Lien
QUESTION |

Under NRS 116.3118, the super prionty of an assessment lien includes
"assessments for common expenses based on the periodic budget adopted by
the association pursuant to NRS 116.3115 which would have become due in the
absence of acceleration” during the 6 or 9 month super priority period. May the
association also recover, as part of the super priority lien, the costs and fees
incurred by the association in collecting such assessments?

ANSWER
An éssociation may collect as a part of the super priority lien (a) interest
permitted by NRS 116.3115, (b) late fees or charges authorized by the
deciaration, (c) charges for preparing any statements of unpaid assessments and
(d) the "costs of collecting” authorized by NRS 1186.310313.
ANALYSIS
Statutory Super FPriority. NRS Chapter 116 provides for a "super
priority” lien for certain association assessments. NRS 116.3116 provides, in

pertinent part, as follows:

NRS 116.3116 Liens against units for assessments.

1. The association has a lien on a unit for . . . any assessment
levied against that unit . . . from the time the . . . assessment . . .
becomes due. . . .

2. A lien under this section is prior to aill other liens and
encumbrances on a unit except;

{a) Liens and encumbrances recorded before the recordation of the -
- declaration and, in a cooperative, liens and encumbrances which
the association creates, assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on
which the assessment sought to be enforced became delinquent or,

US %ﬁ&g&HNSON) 0879
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ADOPTED DECEMBER 8, 2010

in a cooperative, the first security interest encumbéring only the
unit's owner's inierest and perfected before the date on which the
assessment scught to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments
or charges against the unit or cooperative.

The lien is also prior to all security interests described in paragraph
{b} to the extent of any charges incurred by the association on a
unit pursuant to NRS 116.310312" and fo the extent of the
assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would
have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the
fien, unless federal regulations adopted by the Federal Home Loan
Mortgage Corporation or the Federal National Mortgage
Association require a shorter period of priority for the lien. If federal
regulations adopted by the Federal Home Loan Mortgage"
Corporation or the Federal National Mortgage Association require a
shorter period of priority for the lien, the period during which the lien
is prior fo all security interests described in paragraph (b) must be
determined in accordance with those federal regulations, except
that notwithstanding the provisions of the federal regulations, the
period of priority for the lien must not be less than the 6 months
immediately preceding institution of an action to enforce the lien. . .

NRS 116.3116 further provides that "Unless the deciaration otherwise provides,
any penalties, fees, charges, iate charges, fines and interest charged pursuant to
paragraphs (j} to (n)‘ inclusive, of subsection 1 of NRS 116.3102 are enforceable
as assessments under this section.”

UCIOA. The "super priority” provisions of NRS Chapter 116, like the rest

of the chapter, are based on the 1982 version of the Uniform Common Interest

Ownership Act (UCIOA) adepted by the National Conference of Commissioners

''NRS 116.310312, énacted in 2009, provides for the recovery by the association of cerlain costs incurred

by an association with respect to a foreclosed or abandoned unil, including cosis incurred to "Maintain the
exterior of the unit in accordance with the standards set forth in the governing documents” or "Remove or

. abate a public nnisance on the exterior of the unit,..."
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of Uniform State Laws (NCCUSL). A comparison of the statutory language in

UCIOA” and NRS reveals few material changes:

UCIOA 3-1186, (1894)

(a} The association has a statutory lien
on a unit for any assessment levied
against that unit or fines imposed
against s unit owner. Unless the
declaration otherwise provides, fees,
charges, late charges, fines, and
interest charged pursuant to Section 3-
102(a)(10), (11}, and (12) are
enforceable as assessments under this
section, If an assessment is payable in
instalments, the lien is for the full
amount of the assessment from the
time the first installment thereof
becomes due.

(b} A lien under this seclion is prior to
all other liens and encumbrances on a
unit except '

() liens and encumbrances recorded

before the recordation of the
declaration and, in a cooperative, liens
and encumbrances  which the

association ¢reates, assumes, or takes
subject fo,

(i) a first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinguent or, in a
cooperative, the first secunty interest
encumbering only the unit owner's
interest and perfected before the date
on which the assessment sought to be
enforced became delinquent, and

NRS 116.3116 Liens against units

_ for assessments.(2009)

1. The association has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due.
Unless the declaration otherwise
provides, any penaities, fees, charges,
fate charges, fines and interest charged
pursuant to paragraphs () to (n),
inclusive, of subsection 1 of NRS
116.3102 are enforceable as
assessments under this section. If an
assessment is payable in installments,
the full amount of the assessment is a
lien from the time the first installment
thereof becomes due.

2. A lien under this section is prior to
all other liens and encumbrances on a
unit except:

(a) Liens and encumbrances recorded
before the recordation of the
declaration and, in a cooperative, liens
and encumbrances  which  the
association creates, assumes or takes
subject to;

(b) A first security interest on the unit
recorded before the date on which the
assessment sought to be enforced
became delinquent or, in a cooperative,
the first security interest encumbering
only the units ownmer's interest and
perfected before the date on which the
assessment sought to be enforced
became delinguent; and

% The 1982 version of UCHOA was superseded by a 1994 version, which is used hete, and a 2008 version,

discussed below,

L]
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(iii) liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in clause (ii} above
to the extent of the common expense
assessments based on the periodic
budget adopted by the association
pursuant to Section 3-115(a) which
would have become due in the
absence of acceleration during the six
months immediately preceding
institution of an action to enforce the
lien.

{c) Liens for real estate taxes and other
governmental assessments or charges
against the unit or cooperative.

The lien is also prior to all security
interests described in paragraph (o) to
the extent of any charges incurred by
the association on a unit pursuant to
NRS 116.310312 and to the extent of
the assessments for common
expenses based on the periodic budget
adopted by the association pursuant to
NRS 116.3115 which would have
become due in the absence of
acceleration during the 9 months
immediafely preceding institution of an
action to enforce the lien, unless
federal regulations adopted by the
Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. If federal
regulations adopied by the Federal
Home Loan Mortgage Corporation or
the Federal National Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
interests described in paragraph {(b)
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months immediately
preceding institution of an action to
enforce the lien.

Reported Cases. There are no reported Nevada cases addressing the

issue of whether the super priority lien may include amounts other than just the §

or 9 months of assessments. Because NRS Chapter 116 is based on a Uniform
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Act, however, decisions in other states that have adopted UCIOA can be helpful.
Coforado and Connecticut are boih UCIOA staies; reporied cases in both these
states have addressed the question presented in this opinion.

In Hudson House Condominium Association, Inc. v. Brooks, 611 A.2d 862
(Conn., 1992), the Connecticut Supreme Court rejected én argument by the
holder of the first mortgage that "because [the statute] does not specifically
include 'costs and attorneY‘s fees' as part of the language creating [the
association’s] priority lien, those expenses are properly includable only as part of
the nonpriority lien that is subordinate to [the first mortgagee’s] interest." In |
reaching its conciusion, however, the court relied on a non-uniform statuie
dealing with the judicial enforcement of the association lien.® In a footnote the
court also noted that the super priority language of the Connecﬁcut version of
UCIOA 3-116 had since been amended to expressly include attorney's fees and
costs in the priority debt.

The two Colorado cases that have considered this issue reached their
conclusion, that the priority debt includes attomeys' fees and costs, based on
statdtory tfanguage similar to Nevada's. The language of the court in First At.
Morlgage, LLC v. Sunstone N, Homeowners Ass’n, 121 P.3d 254 {Colo. App
2005) is very helpful:

Within the meaning of Section 2(b), a "lien under this section" may

include any of the expenses listed in subsection (1), including "fees,

charges, late charges, attorney fees, fines, and interest." Thus, ' ;

afthough the maximum amount of a super priority lien is
defined solely by reference to monthly assessments, the lien

itself may comprise debts other than delinquent monthly : —
assessments. [Emphasis added.] :

* C.G.S.A. Section 47-258(g)
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in support of its holding, the Sunstone court quoted the following language from

" James Wi.nokur, Meaner Lienor Communily Associafions: The “Super Priority”

Lien and Related Reforms Under the Uniform Common Ownership Act, 27 Wake

Forest L. Rev. 353, 367:

A careful reading of the . . . language reveals that the association's
Prioritized Lien, like its Less-Prioritized Lien, may consist not
merely of defaulted assessmenis, but also of fines and, where the
statute so specifies, enforcement and attomey fees. The reference
in Section 3-116(b) to priority "to the extent of" assessments which
would have been due "during the six months immediately preceding
an action to enfarce the lien" merely limits the maximum amount of
all fees or charges for common facilities use or for association
services, late charges and fines, and interest which can come with

the Pricritized Lien.

The decision of the court in Sunstone was followed in BA Mortgage, LLC v. Quail

Creek Condominium Association, Inc., 192 P.2d 447 (Colo. App, 2008).

A comparison of the language of the Colorado statute and the language of

the Nevada statute reveals that the two are virtually identical:

CRS 38-33.3-316 Lien for

NRS 116.3116 Liens against units

assessments. (2008)

(1} The association . . . has a statutory
lien on a unit for any assessment levied
against that unit or fines imposed
against its unit owner. Unless the
declaration otherwise provides, fees,
charges_ late charges, attorney fees,
fines, and interest charged pursuant
fo section 38-33.3-302 (1) (), (1) (k),
and {1) (I}, section 38-33.3-313 (6), and
section 38-33.3-315 (2) are
enforceable as assessments under this
article. The amount of the fien shall
include all those items sef forth in this
section from the time such items
become due. . ..

for assessments. (2009)

. The assoaciation has a lien on a unit
for . . . any assessment levied against
that unit or any fines imposed against
the unit's owner from the time the . . .
assessment or fine becomes due.
Unless the declaration otherwise

provides, any . . . fees, charges, [ate

charges, fines and_interest charged
pursuan{ to paragraphs (j} to (n),
inclusive, of subsection 1 of NRS
116.3102 are  enforceable as
assessments under this section. . ..
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(2} (a) A lien under this section is prior
to all other liens and encumbrances on
a unit except:

® ok

(b) Subject to paragraph (d} of this
subsection (2), a lien under this section
is also prior to the security interests
described in subparagraph (II) of
paragraph (a) of this subsection {2) to
the extent of:

(I) An_amount egual to the common

expense assessments based on a:

periodic budget adopted by the |:

association under section 38-33.3-
315 (1) which would have become

due. in the absence of any

acceleration, during the six months
immediately preceding instifution by

either the association or any party
holding a lien senior to any part of the
association lien created under this
section of an action or a nonjudicial
foreclosure either to enforce or to
extinguish the lien. [Emphasis added.]

2. Alien under this section is prior to
all other liens and encumbrances on a
unit except:

* ok

The lien is also prior to all security
interests described in paragraph (b} to
the extent of any charges incurred by
the association on a uni{ pursuant to
NRS 116.310312 and fo the extent of
the assessmenis for commeon

expenses based on. the periodic
budget adopted by the associafion

Mo

pagnzecyt 4 RS

lien, uniess federal regulations adopted
by the Federal Home Loan Mortgage
Corporation or the Federal National
Mortgage Association require a shorter
period of priority for the lien. If federal |-
regulations adopied by the Federal
Home Loan Mortgage Corporation or
the Federal Nationai Mortgage
Association require a shorter period of
priority for the lien, the period during
which the lien is prior to all security
inferests described in paragraph (b}
must be determined in accordance with
those federal regulations, except that
notwithstanding the provisions of the
federal regulations, the period of
priority for the lien must not be less
than the 6 months immediately
preceding institution of an action fo
enforce the lien. This subsection does
not affect the priority of mechanics’ or
materiafmen’s liens, or the priority of
liens for other assessments made by
the association. [Emphasis added ]
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2008 UCIOA. In 2008 NCCUSL proposed the following amendment to 3-

118 of UCIOA*:

SECTION 3-116. LIEN FOR ASSESSMENIS; SUMS DUE
ASSOCIATION; ENFORCEMENT.

{a) The association has a statutory lien on a unit for any
assessment levied-against atiributable to that unit . . .. Unless the
declaration otherwise provides, reasonable aitorney’s fees and
costs, other fees, charges, late charges, fines, and interest
charged pursuant to Section 3-102(a){10}, {11), and (12), and any
other sums due to the association under the declaration, this jacH],
or as a result of an administrative, arbitration. mediation, or judicial
decision are enforceable in_the same manner as. unpaid
assessments under this section. If an assessment is payable in
instaliments, the lien is.for the full amount of the assessment from
the time the first installment thereof becomes due.

{b) A lien under this section is prior to all other liens and
encumbrances on a unit except:

{{1) liens and encumbrances recorded before the recordation of
the decfaration and, in a cooperative, liens and encumbrances
whieh that the association creates, assumes, or takes subject to-;

{(2) except as otherwise provided in subsection (), a first security
interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent: or, in a
cooperative, the first security interest encumbering only the unit
owner's interest and perfected before the date on which the
assessment sought to be enforced became delinquent;; and

fi(3) fiens for real estate taxes and other governmental
assessments or charges against the unit or cooperative.

{c) A The lien under this section is also prior o alf security interests
described in subsection (b)(2} eladse-{i}-above to the extent of
both the common expense assessments based on the periodic
budget adopted by the association pursuant to Section 3-115(a) _ :
which would have become due in the absence of acceleration -
during the six months immediately preceding institution of an action
to enforce the lien_and reasonable atiorney’s fees and cosis
incurred by the association in foreclosing the association’s
lien.. . . [Emphasis added.]

*The changes noted are to 1994 UCIOA.

US %la&g(%HNSON) 0886



Case 2:11-cv-00167-JCM-RJJ Document 56 Filed 02/22/11 Page 18 of 32

ADOPTED DECEMBER 8, 2010

New Comment No. 8 to 3-116 states as follows:

8. Associations must be fegitimately concerned, as fiduciaries of the

unit owners, that the association be able to collect périodic common

charges from recalcitrant unit owners in a timely way. To address

those concerns, the section contains these 2008 amendments:

First, subsection {(a) is amended to add the cost of the

association’s reasonable attorneys fees and court costs to the

total value of the association’s existing ‘super lien’ — currently,

6 months of regular common assessments. This amendment is

identical to the amendment adopted by Connecticut in 1991; see

C.G.S. Section 47-258(b).° The increased amount of the

association’s lien has been approved by Fannie Mae and local

lenders and has become a significant ool in the successful
collecticn efforts enjoyed by associations in that state. {[Empbasis
added.}

Discussion. The Colorado Court of Appeals and the author of the Wake
Forest Law Review article quoted by the court in the Sunsfone case both
concluded that although the assessment portion of the super priority lien is
limited to a finite number of months, because the assessment lien itself includes
“fees, charges, late charges, attorney fees, fines, and interest,” these charges
may be inciuded as part of the super priority lien amount. This language is the
same as NRS 116.3116, which states that "fees, charges, late charges, fines and
interest charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of
NRS 116.3102 are enforceable as assessments.” As the Sunstone court noted
"although the maximum amount of the super priority lien is defined solely by

reference to monthly assessments, the lien itself may comprise debts other than

delinguent monthly assessments.”

* The statutory change noted by the Connecticut Supreme Court in the Hudson House case referred to
ahove..
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The referenced statute, NRS 116.3102, provides that an association has
the power to:

)] Impose and receive any payments, fees or charges
for the use, rental or operation of the common elements, other than
fimited common elements described in subsections 2 and 4 of NRS
116.2102, and for services provided to the units’ owners, including,
without limitation, any services provided pursuant fo NRS
116.310312.

(ky Impose charges for late payment of assessments
pursuant tc NRS 116.3115.

()] impose construction penalties when authorized
pursuant to NRS 116.310305,

{m) Iimpose reasonable fines for violations of the
governing documents of the association only if the association
complies with the requirements set forth in NRS 116.31031.

(n) Impose reasonable charges for the preparation and
recordation of any amendments to the declaration or any
statements of unpaid assessments, and impose reasonable fees,
not to exceed the amounts authorized by NRS 116.4109, for
preparing and furnishing the decuments and certificate required by
that section.

t is immediately apparent that the charges authorized by HNRS
116.3102(1){f) through {n) cover a wide variety of circumstances. The fact that
"fees, charges, late charges, fines and interest” that may be included as part of
the assessment lien under NRS 116.3116 include amounts unrelated to monthly
assessments does not mean, however, that such amounis should not be
included in the super lien if they do relate to the applicable super priority monthly
assessments. It appears that only those association charges authorized under

NRS 116.3102(1) Subsections (k) and a portion of (n) apply {o the collection of

unpaid assessments, i.e., Subsection (k)'s charges for late payment of

10
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assessments and Subsection (n)'s charges for preparing any statements of
unpaid assessments. Subsection {j)'s charges for use of common elements or
providing association services, Subsection {I)'s construction penalties and
Subsection (nY's amendments to the dec’laration. and providing resale information
clearly do not relate to the cellection of monthly assessments.

The inclusion of the word "fines" authorized by NRS 116.3102(1)(m) as
part of the assessment lien presents an additional problem in Nevada. The
"fines" referred to in NRS 116.3116/NRS 116.3102(1)(m} are fines authorized by
NRS 116.31031. While fines may be imposed for "violations of the governing
documents," which, of course, could inélude non-paymeni of assessments
required by the governing documents, the hearing procedure mandated by NRS
116.31031 prior to the imposition of "fines" refers to an inquiry involving conduct
or behavior that violates the governing documents, not the failure to pay
assessments. Because "fines” involve conduct or behavior, enforcement of fines
are given special treatment under NRS 116.31162:

4, The association may not foreclose a lien by sale based on a

fine or penalty for a viclation of the governing documents of the
association unless:

(@) The violation poses an imminent threat of causing a
substantial adverse effect on the health, safety or welfare of the
units” owners or residents of the common-interest community; or
(b) The penalty is imposed for failure to adhere to. a
schedule required pursuant to NRS 116.310305,
Thus, to use the words of the Sunstone court, the "plain fanguage” of NRS
116.3116, when read in conjunction with NRS 116.3102(1) (j) through (n},
supports the conclusion that the only additional amounts that can be included as

part of the super priority lien in Nevada are "charges for iaie payment of

11
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assessments pdrsuant to NRS 116.3115" and "reasonable charges for the
preparation and recordation of . . . any statements of unpaid assessments.” NRS
116.3102(1)}(k),{n). Note that the reference in Subsection (k} to NRS 116.3115
appears to be solely for the purpose of identifying what is meant by the_wo“rd
"assessment,” though NRS 116.3115(3) provides for the payment of interest on
"Any assessment for common expenses or installment thereof that is 60 days or
more pastdue....”

Conclusion. The super priority language contained in UCIOA 3-116
reflected a change in the tradiﬁoﬁal common [aw principle that granted first
priofity to a mortgage lien recorded prior to the date a common expense
assessment became delinquent. The six month priorty rule contained in UCIOA
3-116 established a compromise between the interests of the common interest
commuhity and the lending community. The argument has been advanced that
limiting the super priority to a finite amount, i.e., UCIOA's six moﬁms of budgeted
common expense assessments, is necessary in order to preserve this
compremise and the willingness of lenders to continue to lend in common
interest communities. The state of Connecticut, in 1991, NCCUSL, in 2008, as
well as "Fannie Mae and local Ien_ders"‘3 have all concluded otherwise.

Accordingly, both a plain reading of the applicable provisicns of NRS
118.3116 and the policy determinations of commentators, the state of
Connecticut and lenders themselves support the conclusion that associations
should be able to include specified costs of collecting as part of the association's

super priority lien, We reach a similar conclusion in finding that Nevada law

¥ See New Comment No. 8 to UCIOA 3-1156(2008) quoted above.

12
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authorizes the collection of "charges for late payment of assessments" as a

portion of the super lien amount.
In 2009, Nevada enacted NRS 116,310313, which provides as follows:

NRS 116.310313 Collection of past due obligation; charge of
reasanable fee ta collect.

1. An association may charge a unit's owner reasonabie
fees to cover the costs of collecting any past due obligation. The
Commission shafl adopt regulations establishing the amount of the
fees that an association may charge pursuant fo this section.

2. The provisions of this section apply to any costs of
collecting a past due obligation charged to a unit's owner,
regardless of whether the past due obligation is collected by the
association itself or by any person acting on behalf of the
association, including, without limitation, an officer or employee of
the association, a community manager or a collection agency.,

3. As used in this section:

(a) “Costs of collecting” includes any fee, charge or cost,
by whatever name, including, without limitation, any collection fee,
filing fee, recording fee, fee related fo the preparation, recording or
delivery of a lien or lien rescission, title search lien fee, bankruptcy
search fee, referral fee, fee for postage or delivery and any other
fee or cost that an association charges a unit's owner for the
investigation, enforcement or collection of a past due obligation.
The term does not include any costs incurred by an association if a
lawsuit is filed to enforce any past due obligation or any costs
-awarded by a court. o

(b} “Obligation” means any assessment, fine,
construction penally, fee, charge or interest levied or imposed
against a unit's owner pursuant to any provision of this chapter or
the govermning documents.

Since Nevada law specifically authorizes an association to recover the

"costs of collecting” a past due obligation and, further, limits those amounts, we

conclude that a reasonable interpretation of the kinds of "charges" an association

13
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may.. collect as a part of the super priority lien include the "costs of collecting”
authorized by NRS 116.310313. . Accordingly, the fd]lowing amounts may be
included as part of the super priority lien amount, to the extent the same relate to
the unpaid 6 or 9 months of super prionty asséssments: (a) interes{ permitted by
NRS 116.3115, (b} late fees or charges authorized by the declaration in
accordance with NRS 116.3102(1)(k), (¢} charges for preparing any statements
of unpaid assessments pursuant to NRS 116.3102(1)(n} and {(d) the "costs of

. collecting” authonized by NRS 116.310313.

14
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ORDG

Patrick J. Reilly, Esq. _ -

Nevada Bar No. 6103 Ekectronically Filed
HOLLANID & HART Lip 05/18/2010 02:15:10 PM

3800 Howard Hughes Parkway, 10th Fioor

Las Vegas, Nevada 89169 :

Tel; (702) 669-4600 Qe J Jbnmiri
Fax: (702) 669-4650

Email: preilly@hollandhart.com CLERK OF THE COURT

Attorneys for Defendants Nevada Association
Services, Inc., RMI Management, LLC, and
Angius & Terry Collections, LIC

DISTRICT COURT

" CLARK COUNTY, NEVADA

Case No. 1 A-10-609031-C
Dept. No.: IX

ORDER GRANTING MOTIONS TO
DISMISS

HIGHER GROUND, LLC, a Nevada limite
lighility company; RRR HOMES, LLC,
Nevada limited [iability company, TRIP
BRAIDED CORD, LLC, a2 Nevada limite
liability company; EQUISOURCE, LLC,
Nevada limited liability company;
EQUISOURCE HOLDINGS, LLC, a Nevad
limited liability company, APPLETO
PROPERTIES, LLC, a Nevada fimited labilit
company;, CBRIS, LLC, a Nevada limite
liability company, MEGA, LLC, a Nevad
limited liability company, SQUTHER
NEVADA ACQUISITIONS, LLC, a Nevad
limited liability company, VESTEDSPEC,
INC., a Nevada -corporation; CUSTOM
ESTATES, LLC, a Nevada limited liability
company; KINGFUTT'S PFM LLC, a Nevada
limited lability company; THORNTON &
ASSOCIATES, LLC, a Neveda limited|
liability company; WINGBROOK CAPITAL
LLC, & Nevada limited liability company; on
behalf of themselves and as representatives of
the class defined herein,

Plaintiffs,

Hearing Date: April 6, 2010

Hearing Time: 9:00 a.m.
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NEVADA ASSOCIATION SERVICES, INC.,
a Nevada corporation; RMI MANAGEMENT,
INC., dba RED ROCK FINANCIAL
SERVICES, a Nevada  corporation;
HOMEOWNER ASSOCIATION SERVICES,
INC., a Nevada corporation; ALESSI &
KOENIG limited liabili :
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BAMPTON & HAMPTON, a profession
corporation; ANGIUS & TERRY
COLLECTIONS, LLC; SILVER STA
TRUSTEE SERVICES, LILC, a Nevad
limited liability company, and DOES I through
X and ROE ENTITIES I through X, inclusive,

Defendants.

AND ALL RELATED CLATMS

On Aprl 6, 2010, this Court Hcard oral argument on Motions to Dismiss filed by the
following parties: (1) Defendant Hampton & Hampton (“Hampton™); (2) Defendants Nevada
Association Services, Inc. (“NAS™, RMI Management, ILI.C (*RMT", and Angius & Terry
Collections, LLC (*Angius & Terry™); and (3) Defendant Alessi & Koenig, LLC., Homeowner
Association Services, Inc. filed a Joinder to Hampton & Hampton’s Motion to Dismiss. Among
the various counsel present, James R. Adams, Esq. of Adams Law Group, Ltd. appeared on
behalf of Plaintiffs. Patrick J. Reilly, Esq. of Holland & Hart 11P appeared on behalf of NAS,
RM]I, and Angius & Terry. Ryan M. Kerbow, Esq. of Alessi & Koenig, LLC appeared on behalf
of Alessi & Koenig, LLC. Robert .A. Massi, Esq. of Robert A. Massi, L.td. appeared on behalf of
Hampton and Hampton. Aaron D. Shipley, Esq. of McDonald Carano Wilson LLP appeared on
behalf of Homeowner Association Services Inc. After carefully considering the brefs and
argurnents of counsel, this Court conchudes that it lacks subject matter jurisdiction to hear this
matter, and thereby GRANTS the Motions to Dismiss.

This action was brought by a group of real estate investors who purchased certain parcels
of foreclosed residential real estate in Clark County, Nevada. Plaintiffs’ Complaint rests on the
notion that they were compelled to pay to remove outstanding homeowners association (“HOA™)
liens that they claim were excessive and/or unwarranted. In the Motions to Dismiss, Defendants
all contend that NRS 38.310 compels the dismissal of this action. In the altematjve, RMI, NAS,
and Angius & Terry contend that Plaintiffs’ vardous claims are not substantively viable as a
matter of law.

111
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Section 38.310 of the Nevada Revised Statutes states as follows:
1. No civil action based upon a claim relating to:
(2) The interpretation, application or enforcement of any covenants,
conditions or restrictions -applicable to residential property ar
any bylaws, rules or regulations adepted by an association; or

(b) The procedures used for increasing, decreasing or imposing
additional assessments upon residential property,

may be commenced in any court in this State unless the action has
been submiitted to mediation or arbitration pursuant to the provisions
of NRS 38.300 to 38.360, inclusive, and, if the civil action concemns
real estate within a planned community subject to the provisions of
chapter 116 of NRS or real estate within a condominium hotel subject
to the provisions of chapter 116B of NRS, all adminisirative
procedures specified in any covenants, conditions or restrictions
applicable to the property or in any bylaws, rules and regulations of
an association have been exhausted.

2. A court shall dismiss any civil acuon which is commenced in
violation of the previsions of subsection 1.

NRS 38310. *NRS 38.310 exprasses Nevada’s public policy favoring arbitration of disputes
involving the interpretation and enforcement of CC&Rs.” Hamm v. Arrowcreek Homeowners’
Ass’n, 124 Nev. 28, 183 P.3d 895, 902 (2008).

Plaintiffs concede that their claims never were submitted to arbitration or mediation prior
to the commencement of this action. Instead, however, they contend that (1) their claims are
governed by NRS Chapter 116; (2) they have not brought forth claims involving the application,
interpretation, or enforcement of CC&Rs; and (3) claims for injunctive relief are pleaded and,
therefore, this action is not subject to the mandatory dismissal provisions of NRS 38.310.

This action results from a dispute over the application and enforcement of CC&Rs,
specifically the alleged lien enforcement and collection procedures of the various HOAs. Even
assurning Plaintiffs’ allegations are true, i.e., that Defendants improperly attempted to coliect
extinguished amounis under NRS Chapter 11, such claims are stil} claims associated with the
HOA’s application and enforcement of the CC&Rs. Like the claims in Hamnt, which is binding
authority on this Court, Plaintiffs’ claims all require the Court to interpret, apply, or enforce the
CC&Rs. As such, each of Plaintiffs’ claims—whether they are couched in contract, in tort, or
under NRS Chapter 116—fall squarely within the scape of NRS 38.310.

Page 3 of 4
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38.310 and the Hamm docirine.

Accordingly, this Court lacks subject matter jurisdiction over this action and is compelled

tor dismiss this action pursuant to NRCP 38,310 and NRCP 12(b}(1}.

IT IS 8O ORDER‘;ER“

DATED this ] day of May, 2010.
T TRICT@JRT JUDGE../
(e

Pafrick I, Réilly, Esq.

HOLLAND & HART e

3800 Howard Hughes Parkway, 10th Floor
Las Vegas, Nevada 89169

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com

Attorneys for Defendants Nevada Association
Services, Inc., RMI Management, LLC, and
Angius & Terry Collections, LLC
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3 { Nevada Bar No, 9023 et 8.9
-7 || SANTORO, DRIGGS, W
4 | KEARNEY, JOENSON &THDMPSON b .mp&af %
400 Scuth Fourth Street, Third Floor - LER“
5§ Las Vogas, Nevada 85101 :
Telephone;  702/791-0308
] Facmulﬂ. 702/721-1912
71 Aiorneys for Spring Motntatn Ranch Master Assoclaiion
‘”S . ) ) ' . \
9 o ' DISTRIGT COURT
0 ' ' CLARK COUNTY, NEVADA g : :
© B KORBEL FAMILY TRUST OosoNo.  06-A-523959-C :
£3 11 ’ Dept. No: ¥V -
fa Plaintiff, .
g g 12 ORDER
z % ¥ ¥.
R4BR 13
3 § : smme MOUNTAIN RANCH MASTER
Syt 144 Assocmnm BAY CAPITAL CORP., - Hearing Date: November 20, 2006
v:h . Time: 9:00 AM.
_ g B g5 Defendants, :
H ,
: :Ea 16 .
ETEE: oRoER
ggg IS “The. abuue-rcfarém&d mat'mr' h&vmgr comie befora \‘.I:ua qun‘., ;he Piamnﬂ" hemg :
I represented by Marty G. Baker, Bag, of Tha Cooner Castle Law Firm, end Defendant Spring
A
§ § Mountzin Rench Mastar Asaoaahun {the “Association”) being represented by

John E. Leach, Bsq. of the law firm of Santore, Driggs, Walch, Keamay, Johmson & Thompson,
- cack pwyhaving bricfed the issues, goﬁd cause appearing therefare end thereby no just reason

for delay;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pussuant to Nevada

EE TN

Revisad Stamtas 11631 ]6(2), a portlon of the Associatlon’s assessment lien has priarity over the

A

NSETAMNOD)

]

?ﬁ first deetd of trust. This portion of the Association’s agscsamemt lien comptises the supec-prionty
27 portion of the Hen. The Assocfation’s assessment lien, with the exception of the supur—p'nunty
28 purt[nn of the h.en, is cxthlg'thed by a fareclosure of the fixst deed of trust.
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/i
= L. . . |
o
ALY ®
1* .0 " 1] ITI5 FURTEER ORDERBD, ADJUDGED AND DECREED that the amount of the
- 2 " Association’s super-priority claim shall include tha following amounts:
T 3. (@)  Six (6) months of the assessments for common expenses;
1 41 (bj Stx (6) manths of late fees (mposed for non-payment of the assessments
. 5 for common expenses;
' 6k (¢} Interest on the principal amount of six (6) months of the unpaid
N psoassments for common expenses, 25 set forth In the Associations |- §° .
8 goveming domunents; , I
_ ) 9f* . (@ The Association’s costs of collection, which may include iegal feas and
g g i® ,’ oasts, that scere priar to the date of forsclostro of the first deed of trust; |
TS ’ end | |
1 E LRy | . (@  Tho ansfer feo fir conveyenes and change of ownership of the property
r ,ﬁ g g 13 4. foreciosed purmuant to the first deed of truat, ’
e 14 IT Is FURTHER ORDERED, ADJUGED AND DECREED that the Defeadant
. % g ;i {s Association’s assessment lien has priority "over the second deed of trust and any cleims |
3 E g 16 || originating from the second deed of truat, See NRS 116.3116(2).
E E 13 .IT 18 FURTHER ORDERED, ADIUDGED AND DECREED l‘hat the Associaﬁng's
[ "Ej'ﬁ*"’ " I8 super-ptiarity clsim, in the gase sThand, fo'be paid by the PUSifY to the Dfemdant Astociation | ¥
Es ¢ 10 | ie91,963.00. | | -
- § R IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the remaining balufice

R oy i! of the Association’s claim i5 $5,565.07, and that said cleim has priority over afl ather claiments

22 { i this action;

9.
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Ryan Kerbow, Esq., (State Bar #261512)

Alessi & Koenig, L1.C

9500 W Flamingo Rd #205

Las Vegas, NV 89147

(702) 222-4033 fax; (702) 222-4043

Attorneys for Respondents Alessi & Koenig, LLC,
Southetn Highlands Community Association, Canyon
Crest Community Association and Caparola at Southern
Highlands Homeowners Association

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION

NRED No. 12-58

ALESSI & KOENIG, LL.C’S
ARBITRATION BRIEF

k)

L INTRODUCTION
Alessi & Koenig, LLC (“*A&K”) is a law firm that represents several homeowners
associations ("HOA”s)., A&K’s HOA clients retain A&K to collect delinquent assessments and
enforce HOA liens, including HOA super priority liens (“SPL”s). For many years A&K and
others in the HOA industry have relied on the interpretation of NRS §116.3116 set forth in
Korbel Family Living Trust v. Spring Mountain Ranch Master Ass’n, Eighth Judicial District
Court Case No, A-06-523959-C.,

In Korbel, the Honorable Judge Jackie Glass concluded the HOA was entitled 1o recover,
as its SPL, assessments for common expenses; late fees imposed for non-payment of assessments
for common expenses; interest on the principal amount of unpaid assessments for common

expenses; the HOA’s costs of collection, which may include legal fees and costs; and the transfer
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fee for conveyance and change of ownership of the property. 1d. A copy of the Order issued by

this Court in Korbel is attached hereto as Exhiibit 1. Claimant disapgrees with the interpretation of]

NRS §116.3116 set forth in Korbel. Claimant argues that, contrary to Korbel, thete is a pre-
determined numerical cap on the amount of the SPL. |

Thete is substantial authority in Nevada that fees and costs of collection are a component
of the SPL. In addition to the District Court opinion issued in Korbel, the Commission for
Cominon Interest Communities and Condominium Hotels (the “CCIC”) has issued an advisory
opinion on the subject pursuant to its authority o issue advisory opinions on the interpretation of
NRS chapter 116, authority found in NRS §116.623 (the “CCIC Advisory Opinion™). The CCIC
Advisory Opinion, a copy of which is attached hereto as Exhibit 2, squarely rejected the notion
that Section §116.3116 places a numerical cap on collection feés and costs, and held that
“Nevada law authorizes the collection of ‘charges for late payment of assessments’ as a portion
of the super[priotity] lien amoumt.” See Exhibit 2 at p, 12-13. Significantly, under Nevada law,
this Court is required to give “great deference” to the CCIC’s interpretation of NRS 116.3116.
Imperial Palace v. State, 108 Nev. 1060, 1067, 843 P.2d 813, 818 (1992); see also Dep’t of

Taxation v. Daimler Chrysler Services N.A., LLC, 121 Nev. 541, 119 P.3d 135 (2005).

Tt addition to Korbel (a case which has set the industry standard for years} and the CCIC
Advisory Opinion (iséued by the agency tasked with interpreting and enforcing NRS Chapter
116), there is substantial case law holding that fees and costs of collection are included in the
SPL in addition to other assessments that came due in the nine month period immediately
preceding the first action to enforce the lien. Recently, in Elkhorn Community Association v.
Mortgage Electronic Systems, Inc., Case No. A607051, the Honorable Judge Valerie Vega, held

that collection fees and costs are included in the SPL in addition to other assessments that came
due in the nine month period immediately preceding the first action to enforce the lien. See

Order attached hereto as Exhibit 3. Also, in JPMorgan Chase Bank ys Countrywide Home

Loans Inc, Countrywide Warehouse Lending, et al., Case No. A562678, the Honorable Judge

Timothy Williams, held that collection fees and costs are included in the SPL in addition to other

assessments that came due in the nine month period immediately preceding the first action to
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enforce the lien. See Order attached hereto as Exhibit 4. As a result, A&K agrees with the
longstanding view of District Court Judges and the view of the CCIC as to the proper
interpretation of NRS §116.3116.

Claimant further argues that 2 morigage lender, such as itself, has the right to satisfy an
HOA lien by paying the HOA the super-priority amount prior to conducting a foreclosure of the
first security interest. [However, under NRS 116.3116, an HOA has a lien against a unit for ail
delinguent assessments and related charges up until the first security interest on the unit is
foreclosed. The HOA assessment lien is only eliminated, save for the super priority amount,
when the mortgage lender forecloses on the unit. Therefore, where, as in maost cases, the full
HOA lien amount exceeds the super priority amount, the mortgage lender’s payment of the super
priority amount would constitute only a partial payment, Further, there exists no statutory or
other authority that would compel an HOA to accept payment of any amount from a mortgage

lender,

A The Plain Language of NRS §116.3116 / Nevada Law Does Not Permit llogical
Interpretation of NRS §116.3116.

The goal of statutory interpretation is to ascertain the legislature’s infent. Karcher

Firestopping v. Meadow Valley Contractors, Inc., Nev. , 204 P.3d. 1262, 1263

(2009). The Court must give a clear and unambiguous statute its plain meaning, unless doing so
violates the spirit of the act. D.R. Horton, Inc. v. Eighth Judicial Dist. Court ex rel. County of

Clark, 123 Nev. 468, 476, 168 P.3d. 731, 737 (2007). It is well established in Nevada that the

words in a statute, “should be giveu their plain meaning unless this violates the spirit of the act.”

State Dep’t of Ins. v. Humana Health, Ins., 112 Nev. 356, 360 {1999) (quoting McKay v, Bd. Of

Supervisors, 102 Nev. 644, 648 (1986)). When interpreting the plain language of a statute,
Nevada courts “presume that the Legislature intended to use words in their usual and natural

meaning.” McGrath v. Dep’t of Public Safety, 123 Nev. 120, 123, 159 P.3d 239, 241 (2007). In

doing so, the Court must consider a statute’s provisions as a whole, reading them “in a way that

would not render words or phrases superfluous or make a provision nugatory.” 8. Nev.
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Hoinebuilders Ass’n v. Clark County, 121 Nev. 446, 339, 117 P.3d 171, 173 (2005) {(quotation
omitted). Meaningiess or unreasonable results should be avoided by courts when interpreting
statutes. Matter of Petition of Phillip A.C., 122 Nev. 1284, 1293 (2006). As such, “where a
statute is susceptible to more than one interpretation it should be construed in line with what
reason and public policy would indicate the legislature intended.” County of Clark, ex rel. Univ.

Med. Ctr. V. Upchuich, 114 Nev., 749, 753, 961 P.2d 754, 757 (1998) (quotation omitted).

Moreover, “when the legislature has employed a tertn or phrase in one place and excluded it in

another, it should not be implied where excluded.” Coast Hotels & Casinos, Inc. v. Nev, State
Labor Conun’n, 117 Nev, 835, 841, 34 P.3d 546, 550 (2001). ‘
Here, in light of the language of NRS Chapter 116 and the important policy
considerations hehind these statutes, Claimant’s proposed interpretation of NRS 116,3116 is
without nerit. While the SPL authorized by NRS 116.3116 has one material temporal limitation
of nine months, there is simply no other specific numerical limit capping the lien. Moreover,
fees and costs of collection are clearly intended to be considered as part of the SPL.-
Accordingly, Respondents are entitled to eollect fees and costs of collection as a portion of the

SPL.

1. Assessments Enforceable Under NRS §116.3116 and Given Super Priority,
Status Include All Reasonable Collection Costs and Fees Relating to the
Relevant Nine Month Period.

Pursuant to NRS §116.3116, HOAs have a lien on real propeily to recover assessments
owed by delinquent homeowners. A portion of this lien has a senior position over a first deed of
trust, even if the deed of trust was recorded before the delinquency. Nevada law is clear that the
component portions of the SPL include both common expenses and multiple other charges and
fees that are also deemed to be “enforceable as assessments under this section [NRS §116.3116]”
unless said charges are resiricted by.a cornmunity HOA’s governing documents.

NRS §116.3116 is titled “Liens against units for assessments” and states that:
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1. The Association has a lien on a unit for any construction
penalty that is imposed against the unit’s owner pursuant to NRS
116.310305, any assessments against that unit or any fines
imposed against the unit’s owner from the time the construction
penalty, assessment or fine becomes due. Unless tie declaration
provides otherwise, any penalties, fees, charges, late charges,
Jfines and inferest charged pursuant te paragraphs (j) fo (u),
inclusive, of subsection 1 of NRS 116.3102 are enforceable as
assessments under this section, If an assessment is payable in
installinents, the full amount of the assessmient is a lien from the
time the first installment thereof becomes due.

2. A lien under this section . . . is also prior to all security
interests described in paragraph (b) [“a first security interest on the
unit recorded before the date on which the assessment sought to be
enforced becane delinquent . . .*”] to the extent of any charges
incurred by the Association on 8 unit pursuant to NRS 116.310312
and to the extent of the assessments for common expenses based
on the periodic budget adopted by the Association pursuant to NRS
1163115 which would have become due in the absence of
acceleration during the 9 months immediately preceding institution
of an action to enforce the lien . .. (Emphasis added)

Thus, the plain language describing a lien for assessments under the statute clearly incorporates
each of the following component assessments into the lien amount “unless the declaration
provides otherwise:” (1) any assessment leviéd against the unit from the time the assessment
comnes due, (2) penalties, (3) fees, (4) charges, (5) late charges, (6) fines, and (7) interest. All
charges itemized in NRS 116.3116(1) are meant to be a part of an HOA’s lien for assessments,
as the statute clearly denotes that said charges are “enforceable as assessments under this
section” — a section aptly titled “Liens against units for assessments” by the Nevada Legislatuore
in the Nevada Revised Statutes, (NRS 116.3116 (see statute section titie)). NRS 116.3116(7)
goes on fo state that collection costs and atiorney’s fees are recoverable as part of the lien. Thus,
not only does NRS 116.3116 grant an association an enforceable lien for assessments, which
includes assessments for common expenses, penalties, fees, charges, interest, attotney’s fees, and
costs of suit, but Nevada law additionally deems the super priority portion of the lien fo be “prior

to all secutity interests.”
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Subsection (2) of NRS 116.3116 does not set a numeric cap on the SPL based upon any
particular HOA’s assessinents charged to homeowners. The only material proviso placed on the
amount of the Association’s SPL is that any assessment for conmon expenses “based on the
periodic budget adopted by the Association pursuant to NRS 1116.3115” be limited to a period
of “0 months preceding institution of an action to enforce the lien.”! The portion of the HOA
lien given super priority status is defined with regard fo a particular time petiod only. There is
no mention in the statute of any nuinerical limitation or simple mathematical calculation.
Indeed, if the Legislature wanted to define the S8PL by some simple mathematical calculation it
could have done so simply by setting forth that mathematical calcutation in the statute. |

In addition, NRS §116.3115 defines assessments for common expenses as those “made at
least annually.” NRS §116.3115 sets forth several different categories of conimon expenses that
are fo be included in the assessments, many of which do not apply équall'y to all owners.

These categories include:

1. Common expenses for repair of limited common elements, Subsection 4(a);
Comunon expenses benefitting fewer than all of the units, Subsection 4(b);

Common expenses to pay the cost of insurance, Subsection 4(c);

Common expenses to pay a judgment, Subsection 5; and, most importantly,

!k oww

Commeon expenses caused by the misconduct of any unit’s owner, Subsection 6.

If an owner fails to pay his or her assessments, that failure constitutes misconduct. If the
HOA incurs expenses in an effort to collect those unpaid assessments, under NRS §116.3115(6),
those expenses are chargeable to the unit’s owner as part of the association’s periodic budget
under NRS §116.3115, Because they are part of the HOA’s periodic budget under NRS
§116.3115, they are included in the super priority portion of the HOA’s lien under NRS
§116.3116(2). '

2. NRS §116.3116 is Broader than the UCIQA.

¥ There is ane other limitin g provise found outside of NRS 116.3116. NRS 116,31162(4) slates that “[tThe
association may not foreclose & lien by sale based on a [ine or penalty for a violation of the goyerning documents of
the Association , . . .* Thus, any portion of assessmenls for viotation fines cannot, by definition (with some limiting
exceptions), be incorporated into a super priority lien for assessiments that could be the impetus for foreclosure.
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“It is a well-known rule of statutory construction that words shall be given their plain

meaning, unless to do so would clearly violate the evident spirit of the statute . . . unless from a

consideration of the entire act it appears that some other intendment should be given to it. We
cannot arbitrarily ignore plain language, but must be controlled by it, except in the instance
mentioned.” Ex parte Zwissig, 178 P. 20, 21 (Nev. 1919) (emphasis added). Thus, where the
intent of the Legislature or the evident spirit of the statute would be violated under a plain
language interpretation of the statute, effect must be given to the intent of the Legislature and the
spirit of the statute. In order to fully understand the intent of the Legislature and the spirit of
NRS Chapter 116, it is important ta look first at the UCIOA, The UCIOA was originally
promulgated in 1982 by the National Conference on Commissioners on Uniform State

Laws (“Uniform Law Commissioners” or “ULC”). The UCIOA is a comprehensive act that
governs the formation, management, and terntination of common inierest communities. In 1991,
Nevada adopted the UCIOA, with some changes, by enacting NRS Chapter 116.

Notably, the SPL as provided for in the UCIOA is much more limited than the actual
language adopted by Nevada. The SPL in ali three (3) versions of the UCIOA (1982, 1994 and
2008) is limited to the extent of “common expenses based on the periodic budget adopted by the
Association pursuant to section 3-115(a).” Nevada, however, specifically removed the limitation)
to subsection (a) (which is Subsection 1 of NRS 116.3115 in Nevada’s statutory format), Thus,
common expenses for purposes of the SPL under the UCIOA. are limited to 3-115(a), while
common expenses for purposes of the SPL in Nevada includes all of NRS 116.3115. In other
words, “common expenses” is much broader uwnder the Nevada statute than it is under the
UCIOA and includes amounts assessed against a specific unit, Such conimon expenses,
including those costs and fees caused from a unit owner’s misconduct, must be included in
Nevada’s SPL amount. Thus, by broadening the SPL to include common expenses under all
subsections of NRS §116.3116, the Nevada Legislature clearly intended to allow Nevada HOA’s
and their attorneys or collection agencies to assess and recover as agsessments the fees and costs

of collection while enforcing the SPL.
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B. Public Policy Supports the Widely Accepted Interpretation of NRS §116.31186,

This common sense statutory interpretation is consistent with the obvious purpose of the
statutory scheme, which is to compensate HOAs for past due assessments even after foreclosure
by the lender/deed of trust holder. It also makes good public policy sense. If collection fees and
costs are not included as part of the assessments that survive foreclosure, it would be cost
prohibitive for Nevada HOAs to enforce their own liens, as FIOA’s would no doubt spend iore
money on collections of amounts due than they would actually recover. The burden of this
substantial lost revenue would then fall upon the homeowners who do pay their mortgages and
HOA fees on time. The result would be an increase in monthly association fees for the rule-
abiding homeowners who pay. their bills, Further, if HOASs have no effective means of lien
enforcement, this will ineentivize additional home owiters to stop paying their HOAs.

Claimant’s inferpretation alsb provides for an inherently inequitable resuit for HOAs with
low monthly assessments. For example, where one HOA has monthly assessments of $15.00
($135 over nine months), the HOA would never be able to afford the cost of collecting fiom a
delinquent homeowner. Indeed, no HOA could possibly hope to recover its collection fees and
out of pocket costs for a mere $135.00, as no rational HOA would spend more money on
collection efforts than the amount of money owed. Clearty, Claimant’s interpretation violates

the spirit of the statute.

C. Nevada Authority Supports Respondents’ Interpretation of NRS §116.3116.

1. The CCIC Advisory Opinion.
On December 8, 2010, the CCIC issued the Advisory Opinion that concludes that the
SPL includes reasonable costs of collection. The Advisory Opinion explicitly rejects a numerical

maximum for the super-priority lien:
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The argument has been advanced that limifing the super priority to
a finite amount . . . is necessary in order to preserve this
compromise and the willingness of lenders to continue to lend in
common interest conminities. The State of Connecticut, in 1991,
NCCUSL, in 2008, as well as “Fannie Mae and local lenders” have
all concluded otherwise.

Accordingly, hoth g plain reading of the applicable provisions of
NRS §116.3116 and the policy determinations of commentators,
the state of Connecticut, and lenders themselves support the
conclusion that associations should be able to include specified
costs of collecting as part of the association’s super priority lien,”

Exhibit 2, The Nevada Supreme Cowrt has made it clear that courts are to give “great deference”
{o administrative interpretation. Imperial Palace, 108 Nev. at 1067, 843 P.2d a{ 818
DaimlerChrysler Services, 121 Nev. 541, 119 P.3d 135; Thomas v. City of N, Las Vegas, 122

Nev. 82, 101 127 P.3d 1057 (1070) (2006) (citing Chevron U.S.A. v. Not. Res. Def, Coungil,

467 U.S. 837 (1984). Indeed, particularly for pure questions of statutory interpretation, courts

should defer to agency interpretations. See, e.g., Human Soc’y of U.S. v. Locke,  F3d

2010 WL 4723195, at 9 (9"' Cir. 2010) (*’If a statute is ambiguous, and if the implementing

agency’s coastruction is reasonable, Chevron requires a federal court to accept the agency’s

construction of the statute, even if the agency’s reading differs from what the couwrt believes is ‘
the best slatutory interprelation.’” (quoting Nat’l Cable & Telecomm. Ass’n v. Brand X Internet
Servs., 545 U.S, 967, 980 (2005)).

Because there is a reasonable opinion as to the statutory interpietation of NRS
§116.3116(2) that was issued by the agency tasked with enforcing NRS Chapter 116, the Nevada
Real Estate Division, this opinion should be considered highly persuasive authority. Indeed, the
Nevada Supreme Court has explicitly stated deference must be given to agency interpretations.

Finally, the Nevada Real Estate Division’s Winter 2010 Publication referenced AB 204
which became effective 2009 and increased the time period of the SPL from six months to nine

months. See Nevada Real Estate Division Winter 2010 Publication attached hereto as Exhibit 5.
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In that publication, the division specifically characterized AB 204 as allowing for the collection
of “related costs” in addition to assessments. Id. at 2, While not binding, it is instructive that the
apency’s own characterization of NRS §116.3116 indicates that collection cosis are part of the

SPL.

2. The Korbel decision,
In Korbel, the District Court specifically ruled that the SPL includes, and an HOA is

entitied to recover, the following:
¢ Assessments for cominon expenses;

o Late fees imposed for non-payment of assessments for common
expenses;

¢ Interest on principal atnount of unpaid assessments for common
expenses;

¢ The HOA’s “costs of collection, which may include legel fees and
costs incurred during the nine months preceding an action to
enforce the lien; and

¢ The transfer fee for conveyance and change of ownership of the
property foreclosed upon pursuvant to-the first deed of trust.

Exhibit 1. While the Order itself does not go into detail regarding the Court’s analysis, the legal
issues were briefed in great detail by the parties and necessarily decided in that case. (See

Korbel Minutes of Proceedings attached hereto as Exhibit 6; see also Korbel parties” bricfs

attached hereto as Exhibit 7 and Exhibit 8.) The issues presented in Korbel were identical to the

issues presented here. The Defendant in Korbel apparently did not appeal the Korbel decision.

3. Elkhorit Community Association v. Mortgage Electronic Registration

Systems, Inc. (“MERS™)

10

US %‘NH&%‘&}HNSON) 0734




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

In Elkhorn, the Honorable Judge Valerie Vega granted Eikhorn Community
Association’s Motion for Declaratory Relief and held that collection fees and costs are included
in the SPL in addition to other assessments that came due in the nine month period immediately

preceding the first action to enforce the lien. Specifically, the Court found:

[N]on-attorney fees and costs of collection accrued by the
Association to bring a judicial foreclosure action in Nevada to
satisfy its SPL are a component part of the Association’s SPL.
Morcover, the Cowrt concludes that attorney’s fees accrued by the
Association to bring a judicial foreclosure action in Nevada to
satisfy its SPL are also consideyed te be a component part of the
Association’s SPL. Any attorney’s fees considered o be part of

the Association’s SPL must be “reasonable™ . ..

Exhibit 3. Although the Court in Elkhorn notes that attorney’s fees are limited to a “reasonable”
amount, the Court makes no mention of a numeric ’cap placed upon the atiorney’s fees ora
numeiical cap on “{n]on attorneys fees and costs of collection” that are a “component part” of

the SPL.

4, JPMorgan Chase Bank vs Countrywide Home Loans Inc, Countrywide
Warehouse Lending, ef al
Similar to the Court’s decision in Elkhorn, in JPMorgan Chase Bank, the honotable
Judge Timothy Williams stated as follows:

4, The Court found that pursvent to NRS 116.3116(2) an
association has a “super priority” position over a first security
interest recorded against the property for nine (9) months of
assessments immediately preceding instilution of an action to

enforce the lien,

11
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5. The Court further found that pursuant to NRS 116.310313
an association can recover as part of its collection costs reasonable
attorney’s fees and costs associated with enforcement of its
assessment lien, The Court noted, however, that an analysis must
be performed by the Court to determine the reasonableness of the
attorney’s fees using the factors articulated in Brunzell v. Gold

Gate National Bank, 85 Nev. 345, 349 (1969).

6. The Court further found that pursuant to NRS 116.3116(2)
an association can recover as part of its “super priority” lien
amount collection costs associated with enforcement of its

assessment lien,

Exhibit 4. Notably, in both Elkhorn and JPMorgan Chase Bank, the Court specifically
mentioned the limitation that collection costs must be reasonable — but neither decision imposed

a specific predetermined numeric cap of any kind whatsoever,

D. Case Authority from Sister Jurisdictions Supports A&K’s Interpretation of NRS
116.3116.
Similarly, the Supreme Cowt of Connecticut analyzed Connecticut’s own supet priority
lien statute, which at the time was substantially identical to the Nevada statute, specifically
holding the super priority statute includes all collection costs. Hudson House Condo. v. Brooks

611 A.2d 862 (Conn. 1992). In Hudson House, the super priority lien statute reads as follows:

This lien is aiso prior to all security interests described in
subdivision (2} of this subsection to the extent of the common
expense assesaments based on the periodic budget adopted by the
Association pursvant to subsection (a) of section 47-257 which

would have become due in the absence of acceleration during the

12

US %\%ﬁ&gﬂHNSON) 0736




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

six months immediately preceding institution of an action to
enforce either the Association’s lien or a security interest described

in subdivision (2) of this subsection.

Id. at 863, n. 1 (guoting Conn. Gen. Stat. § 47-258 (1989)). There, the couri relied specifically
upon language in the statute that stated a “judgment or decree in any action brought under this
section shall include costs and reasonable attorney’s fees for the prevailing party.” Id. at 866
(internat quotation omitted). The court held this language “specifically authorizes the inclusion
of the costs of collection as part of the [super-priority] lien.” Id. This language mirrors the
language contained in the Nevada statute, which states, “A judgment or decree in any action
brought under this section must include costs and reasonable attorney’s fees for the prevailing
party.” NRS 116.3116(7).

Moreover, the court imn Hudson House held the legisiature logically must have meant to

include collection costs in the lien:

Since the amount of monthly assessments are, in most instances,
small and since the statute limits the priority status to only a six
month period, and since in most instances, it is going to be only the
priorify debt that in fact is collectible, it seems highly unlikely that
the legislature would have anthorized such foreclosure proceedings
without including the costs of collection in the sum entitled to
priority. To conclude that the lepistature intended otherwise would

have that body fashioning a bow without a string or arrows.

Hudson House, 611 A.2d at 866 (emiphases added). Although the court noted that the
Connecticut Legislatute later amended the statute to specifically include “the Association’s costs
and attorney’s fees in enforcing its lien,” the Court specifically noted that this merely “clarified

that attorney’s fees and costs are included in the priority debt.” Id. at 866 n.4.

13
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The court did not limit the recovery to only the amount of regular monthly assessment
payments over the super-priotity period. To the contrary, as the court noted, the legislature must
have permitted all collection costs accrued over the super priority period to be recoverable.
Indeed, to read the statute otherwise would make no practical sense at all, as it would fashion a
proverbial “bow” with no “atrow.” Likewise, as the Connecticut statute is substantively

identical to Nevada’s statute, Nevada couris must “consider the policy and spirit of the law and

will seek to avoid an interpretation that leads fo an absurd result.” Fietle v, Perez, Nev.

, 219 P.3d 906, 911 (2009) (quotation omitted}.

V1. CONCLUSION
For the foregoing reasons, Respondent respectfully request an arbitration award in their
favor.

DATED this 7th day of September, 2012.

ALESSI & KOENIG, LLC

By: ‘I@/ A

RYAN KERBOW, ESQ.
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COMMISSION FOR COMMON INTEREST COMMUNITIES
AND CONDOMINIUM HOTELS
ADWSORY OPINION NCJ 2010-01

Subject: Inclusion of Fses ahd Gosts as an Element of lhe Super Priorify Lien

QUESTION

Under NRS 116.3116, ihe super prioiity of an assessment lien includes
“assessments for common expenses besed on the periodic budgst adopted by
the assoclation pursuant o NRS 1163115 which would have become dtle in the
absence of acceleration” during the 6 or 9 month super pricifly peried, May the
association also racover, as part of the supsy priority lien, the cosls and fass
incurred by the assoclation in colleciing stich assesemenls?

ANSWER ‘ a

An assoclation may collect as a pait of the super priotity llen {a) interest =

permified by NRS 1183115, (b} late fees or charges authorized by the
declaration, {¢) charges for preparing any statements of unpafd assessments and
{d} the "acste of colleting" authorized by NRS 116.310313. .

ANALYSIS
Statutory Super Priorify, NRS Chapter 118 provides for a “super

prioriy"lien for certain assaclation assessments. NRS 116.3116 provides; In -

) pertinant part, as follows:
NRS 118.31186" Lians aga}nst units for assessments.

1. The assoolation hae a llen on a-unit for . . . any assessment
laviad againat thal unit . . . from the lime the . . . assessment . .
hacomes due. . ..

2, A Jen under tis secllon Is prior to all other liens and
encumbrances on a uret except: .

{a} Liens and encumbrances recorded before the recordation of the
-+ dsclaration and, in a cooperaiive, llens and encumbrances which
. the assaclatlon creafes, aesumes or iakes subject fo;

{h) A first securlly interest on tho unit recorded before the date on
which the assessrhent sought to be enfarcad becare delinquent or,
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fn a cdoparaﬁva. ths firet security Intarest encumbaring only the.
unlt's owner's interest and perfacted before the data on which the
assessment sought o be enforced hecame delinqueni; and

{c} Liens for r=al estate faxes end other governmental assessments
or charges against the unit or cooperative,

The lienvis also prior to all securily Interests described in paragraph
(b) to the extent of any charges Incurred by the aseociation on a
unlt pursyant to NRS 116.310312° and to the extént of the
assessments for common expenses based on e periedic budget
adapted by tha assaglation pursuant fo NRS 118.3115 which wouid
hava bacoms due in 1hd absstice of acceleration during the 9
montbs Immediately precading nstitution of an acllon to enforce the
ilen; unless federal regulaflons adopied by the Federal Heme Loan
iorigage Corporation of the  Federal Nalional Morlgage
Association requive a shorter pariod of priority for the lien, If federal
- rogulalions adopted by the' Federal Home Loanh Mortgage
Corporation or the Fedsral National Morigage Assoclation requlre a
. shorter petiod of priorily for the fien, the perlod during which the llen
Is prior to all-securlty interests descilbed In paragraph (b} must be
detsrmined in accordance with those faderal regidetions, excepl
that notwithstanding the provisions of the federal regulations, the
' petiod of prionity for the llen must not be less than the 6 manthe
immediately preceding institution of an action fo enforce the lien. .

NRS 1163116 furtrier provides that "Untess the declaration otherwise providas,
any penallies, fees, charges, iata charges, fines and Intarest chargad pursuant to
: paragr&phs (i} to (n}, inclusive, of subsection 1 éf NRS 116,302 are enforceable
as assessmenta under this section.”

ucioa, Ths “super priority” provisions of NRS Chapter 118, like the rest
of the chapter, are b&sed on the 1882 varsion of the Unifarm Common Interest -

Ownerstilp Act {UCIOA) adapled by the National Conference of Commissioners

' NRS 116.210342, enacied In 2009, provides fr the recovery by the essoclalton of certaln costs hncuered

by an assoctation with respect to a fateclosed or abandaned walt, fnsluding costs Incurred to "Mafntain the
sxtertor of tho wiolt in agcordfance with the stendards et forh fi the goveming doeuments® or Removo or
abete a publio stlssnce on e exterlor of the unit...
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of Unfform State Laws (NCCUSL). A comparlson of the statuiory language In

UCIOA? and WRS reveals fow materia changes:

UGIOA 3416, (1994)

{a) The-association has d statutary Hen
on a unft for any assessment levied
against that unit or flnes: imposed
against fts unit owner. Unless the
declaration otherwise provides, faes,
charges, late charges, fines, and
interest chargad pursuant to Saclan 3-
102(a){10), (1), and (12} are
shforcaable as assessments under this
gacfion. If an assesament is payable in
Installments, the lien s for. the full
amount of the assessment from fhe
time the- fiist installment thereof
‘hecomes due,

| (6} A fien under this section Is prior %o
all other liens and ehcumbrances on a
unif except } ..

{i} fiens and encurbrances recorded
befora “ths recordation of fthe
declaration and, in a caoperatlve, flens
and  encumhrances  which  the
association creates, assutnes, or fakes
subject to,

(ly a'first securily interest on the unit
recorded befora the dafe on which the
assessment soughi o’ be enforced
became  delinquent, o, in- @&
cooperaiive, the first securily interest
encumbering oply the unit owner's
Interest and perfected befors the date
an which lhe asseasteent sought fo be
gnforced became delinguent, and .

1 lfen from the #ime the first instaliment

NRS 116.3118 "Liens against unils
for assassmonis.{2009) .

1. The association has a lleh on a unit |

for . . . any assessiment levied againgt
that unit or any finas Imposead- against
{he umit's owner from the time the . .,
aceessient or fne becomes due.
Unless ihe dadlarafisn otherwise
provides, any pensities, fees, charges,
late chargas, fines and interast charged
pwsuatt o paragraphs () to (n),
inclusive, of subseclion 1 of NR3
1163102 are  enfolceable  as
assessments under thie seefon. If an
assesament Is payable In instaliments,
the fulk amount of tha ascessment Is &

thereof bacomes due,

2. A lian undsr this section is prior to
alf other llens and ensumbrances on a
unit except: .

(a} Liens and encumbrancas recorded
before - the ~ recardation of -the
deelaration and, In a coopsratlye, ltens
and  encumbrances  which  the
gasociation croates, assumes or f{akes
subject to;

{b) A Tirst security inforest on the unlt
recordet before the date on which the
assessmient sought to he enforced
bscame delinguent or, In a cooperative,
the Hist securily Interest encumbering
only the unit's owner's interest and
narfected before the date op which ihe
assessment- soughi to be enforcad
became delinguant; ane

2+he 1982 version of LJCTOA was superseded by a 1994 verslon, which Is used heve, and a 2008 verston,

dizeussed bctaw,
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(i} liens for real estate texea and other
governmental assessments or charges
against the unit or cooperativs,

The lien is afso prior o all sesurily
interesis descrlbed In clavse () ebove
to the exient of the common expenss
assessments based on the petladlo
budget adopted by the assoclailon
pursuant to Section 3-115{s} which
-[would have becoms dus in ihe
gbsence of accelaration during tha six
montha  “immediately  preceding
institution of an actlon to enforce the
lien,

ic)'Liens for real ealate taxes and other
governmental agsessments or charges
against the unit or cooperative.

The fien Is also p.rior 4o all securiy

Jinferests descitied n paragraph (b) to

tha extenf of any charges fhcuned by
the -association on a unit pursuant to

NRS 146310812 and to the exient of {.

the ~ assessmenis  for . cotmnon
expenses hased on the periodic budget
adopted by the assoclafion pursuant o
NRS- 11631156 ‘which would have
become die in the absence of
acceleration duging the 8. months
Immadistely preceding insiitullon of an
action to enforee the Men, upless
faderal regulations adopted by the
Federal Homs lLoan Morgage
Corporation or the Federal Nationsl
Morigage Assacialion require a shorler
period of prioiity for the lien. If federal
regulations adopted by the. Federal

Home Loan Mortgage Corporafion or| -

the -Federai Nafional  Morlgags

Assoclatlon Tequive a shorter perlod of |

priotity for the llen, the perod during
which the #sn I3 prloé to all sacurlly
interests described ih paragraph {b)
must be determined in accordance with

those federal regulations, excapt that |-

notwiihstanding the provisions of the
federal ragulelions, the peripd of
priority far the Nen must not be jess
than the 6 ‘months Immediately
preceding Instlution of an action to

-anforce the lisn.

Reporfed Cases, There are no reporfsd Nevada cases addressing the

lssue of whether the super prigrity flen may Include amounts other than just the 8

oF 9 months of assessments, Beeause NRS Chapter 116 i based on a Uniform
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Act, howaver, deciglons in -other states that héva adopted UCIOA csn be helpful,

Golorado and Gonnecticut re hoth UGIOA states; reported cases in both these

states have addressed the quasltioh presented in thie aplnion.

* In Hudson Haﬁsq Gondwnim’um-Associaﬁon, img. v. Brooks, 611 A2d 862
(Cion_n., 1092), the Connscticut Supreme 601"1 -re]ec{ed :an argun‘ism'.by' the
haolder of the flist morigage that ';because ithe étatufe} does not speéiﬂcaity
Include ‘costs émd niidmey’s jfeeas' as part of the language ;c:reaﬂng fthe

- assaciation's) priorily Fen, those ex;;anses are proparly Includable only as parl of
- the nenpriorly lien that is ‘subordinate to [the first mortgages's} Inferest.” Iﬁ
.reachlng its cbnc!usion. hov)avsr, the courl relied on a hon-uniform stalute
desling with the judiclat enforcement of the assoclation fien® In a footnete the
court aiso ncieci that the super priority Janguage of tha Conneclicut version of

UGIOA 3-116 had since besn amended o expreasly include attorney's fees and

costs In the priotlly debt.

The two Coiorado cases that have consldered this jssue reached fhelr .

concluston, that lha prloﬂty debt fncludes attormays' feas and costa, based on.
statutory language similar fo Nevada's, The tanguage of ‘the court in Firsf Atl.

Mortgage, LLC v, Sunsfone N. Hoineowners Ass’n, 121 P.3d 264 (Gola. App

2005) Is very helpful;

. Wilhin the meaning of Section 2{b}, a "lisn tnder this seclion” may
Include any of the expenses listed In subsection (1), Including "fees,
charges, late charges, attomey fees, fines, and {nferest.” Thus,
although the maximuin amount of a super priority lien Is .
deilned solely hy reference fo monthly assesaments, the llen -
Hsolf ey comprise Webts other than de.']nquenf meniily

assessinents[Emphasls added.]

* C.0.8.4. Becllon 47-253(g)
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In support of'lts hoidinﬁ, the Sunstone eourt quicted the folfowing language from

James Winokur, ‘Meanar 'Lienor-commuhiiy Associafions: The "Super Priorily

Lien anid Relaled Reforms Under the Uniform Comon Ownership Act, 27 Weke

Forest L. Rev. 353, 367:

A careful reading of the . . . Janguage reveals that tha association's
Filorftized Lien, ke le Less-Prorlized Lien, may coneist not
merely of defaulfed assessmenits, but also of fines and, where the
stalute so spasiles, enforcament and altorney fees. The reference
in Sactioh 3~-116(b) fo prionly "o the exfent of" assesaments which
would have been due "during the six months immediately preceding
an aclien to enforce the lien” merely limits the maximum amount of
all fees or charges for common facllites use or for assoclafion
sarvicas, Jate chargos and finss, and ntersst whigh can come with

the Prioritized Lien.

The dexision of the court In Sunstone was Tollowed in BA' Mortgags, [LC v. Quall

Crek Condominiuri Association, nc., 192 P.2d 447 {Colo. App, 2008).

A compaiison of the language of the Coforado staiuie and th-e languags of

the Nevade statute reveals that ihe two are virtually identical:

CRS 38-33.3-318.  Lien for

NRS 1163116 Llens agalnst. units

assosstents. (2008)

(1) The assoclation .. . has a stafulory
. {fien on a untt for any assesament levied
against that unit cor fines imposed
agaist e unft owner. Unless the
declaralion otherwise provides, fees,
charyes, late eharges, atlorney foss,
fines, and interest charged pursuant
to section 38-333-302 (1) {j), (1) (&),
and (1} (), section 38-33,3-313 (8), and
seclion  38-32.3-318 (2}  are
enfurgeable as assessments Undar this
arlicie, The amount of the iien shal
include ali thoaa Hems aet forlh fn thia

secfion from tha' lime such llemsi .

be‘r.’;oir!e due, ...

for assessments. (2009)

.- The assosiation has'a Ylen on a unit )

for . .- any assessment |5vied against
that unit or any fines impoaed against
the unif's ownar from the time the.. ..
assessment or Mna bacomes dus,
Unless the declaration otherwise
provides, any . . . faes. charngs. fats
charges, fings and Interest charged
purstiant to paragraphs {§ to (n)
inclusive, of subsection 1 of NRS
1183902 are  senforceabla  as
asaoasaments under this sacfion, ... °
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(2} {a) A lien under this section Is ptior
1o all other llens and encumbrsnces oh
a unit sxeept: - :

LA}

() 8ubject fo paragraph {d} of thls
subsection {2}, a lian under this seclion
Is also ptor fo the securily ‘interesls
desciibed in  subperagraph _(Il} of
peragraph (a) of this subsection (2} to
the extent of;

() An amount equai fo the common

expense assessmsnts based on g

2. Alien uncfer this sectlon is pfiﬁr to
all other flens and encumbrances oh a
Unjt axcept:

* k&
The llen Is ‘also prior 0 alf security

interasts deecribed in paragraph (b) o
the exlent of any charges incumed by

the -asseciation on a urilt pursuant fo §.

NRS 116.310312 and fo the extent of
the _-dssesaments ~ for .common
sxpenses based on the perlodic
budget adopted by the assoclation
pursuani e NRS 16,3115 which
would kave become due In fhe

dpget _adopted by the

abss slerafion. e §
months. Immediately _preceding

assoclaflon under sectiori 38-33.8«

318 whieh would s_heepme
dus, __In bsetice .0 fi

accelaration, durlng ths six months
Immediately preceding Insiiiution by
gither - he  assosciation or any parly.
holding a lier senjor to ‘any part of the
associalion flen created under this
section of an aclion or a nonjudidal
| foreclosure either to enfotce or lo
extingulsh the lien, [Emphasis-added.]

L enforco the lisn. This subseclion does

Jllens for other assessments made by

institation’ of an action to enforce the
llen, unless federal regulellons adopied
by the Federal Home Loen Martgage
Corporation or {he Federal Naflonal
Morigage Assoclation require a shorler-
period of priorty for the lien. If fedsral

"regulations adeplsd .by fhe Federsl | -

Homa Loan Mortgags Gorporalion or
the Federal National Morlgage |

Assodation requite a shorter period of |

priarily for the lien, the peried during
which the lisn Is prior fo sl securlly
intetests descrlbed In paragraph (b)
must be determined in accordanze with
those federal repulalions, excepi that
notwithstanding tho provisions “of the
federal regulalions, the perlod of
priotlly for the lien must not be less
than the ® months immedialely
preceding Institution of an action to

hat affect the prierify of tnechanics’ or
materfalmen’s Ifeng, or the prlorty of

the associatton. [Emphasls added.)
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2008 UCIOA, Tn 2008 NCCUSL proposed the following amenhdment to 3-

146 of UCIOA:

SECTION 3-{16. LIEN FOR ASSESSME#ﬁST SUMS _DUE
ASSOCIATION: ENFORCEMENT.

(@ The asseciafion hag a atatuiory flen on a unit for any

. assessment javied-against-atiihutable to that unit . . .. Unless the
declarafion otherwise provides,. teasonable atica‘neyg fogs and-
cosfs, ofher fees, charges, kate charges, fines, and. Intorest
charged pursiant fo Section 3-102{g}{10), (11), and (?2), and any
other sums due to the assodiation under the declaration, this [acH,
oF 8s A lesult of an administralive, arbifration, medfation, or ludicial
declslon are enforceable n_the same rmanner as unpald
assessmants Lnder this seclion. If an assessment Is payabie in
Instaliments, -the fien is for the full amount of the assassment fram
the fime the first instafiment thereof becomes due.

(b} A Iian under this ‘sectlon {s pror to all othar fiens and
encumbrancas onh a unit excapt:. .

(1) fiens and encumbrances recorded before the recondatlon of
the declaration and, I a cooperative, liens and encumbrances
whieh thel the assoclalon creates, assumes, of fakes auhject o

({2} excent as ofhsrwisa provided i subsection (c), a first sacurlty
interest on the unlt recorded beforo the date on which the
assessmant sought to he enforced became delinguent; or, in a
cooperaiive, the first security Interest encumbering only the unit
ownar's interest and perfacied hefore the date on which the
assessment sotight fo be anfarcad bacams delinquent; and

GiE) llens for real estats taxes. and other governmenta)
assessmenis or charges against the unit or cooparative,

{c] A Fhe lien under this secion s also prI‘or to gli security Interesls
described In subsection {21{2) clause-{il}-abeve lo tha exent of

boih the commen expense assessments based on the periodic
budget adopted by e assodafion pursuant to Section 8-115(@)
which would have become due In the absence of accsleration
duting the six months immadiately preceding insiliation of an aclion
to enforce tie flen_and reasonable atfornev's foes and coste
curred ation [n foreclosing the gssosiaflon’
Hen.. . jEmphasis added.] - :

¥ The changes nated are to 1994 UCIOA.
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Wew Comment No. 8 to 3-116 slates as followe:

8. Assodlatfons must be legitimately conesrned, as fiduciarles of the

- unit owners, that lhe association be able {o coliect perlodic common
charges from recalcitrant unlt ownere In a fimsly way. To address
those concams, the seclion contains these-2008 amendmenis:
First, suhsaction {a) Ie amended fo add the cost of the
asaoclation’s reasonable attarneys fees and court costs fo the
{otal value of the association’s existing ‘simper Hen' — cumently,
8 months of regular common assessthents. This amendment is
identical {o the amendment adopted by Connecticut In 1991; see
C.G,8. - Section A7-256B(b).° The Incremced &amount of the
associalion's Hen has haen approved by Fannis Mee and local -
lenders end has become a significent tool in the successful
coitectlon efforts enjoyed by assocletions in that slate, [Emphasis

added,]

Dlscuesioni. The Golorado Gourt of Appeats and the author of iﬁe_; Wake
Forest Law Review arlicle quoted by the court In the Sunsfone case both
concluded that aﬁht;ugh: ihe assessment porlion of the ,su;]ar pﬂnrli} lien is
fimitsd to a finfte number of months, becauss the assessment I[e‘n {tself Includes _
' Vfoes, charges, lale charges, altomey feas, fines, and Inforest,” thase charges
may be included as pért of the super ‘pﬂnriiy fieh amount. This language Is- the
same as NRS 116.31186, which states that "fees, charges, late chargés. finas and
infsrest charged pursuant to ;;gragraphs ﬂ} fo {n}, Inclusive, of s;ubsecﬂon 1 of
NRS 116.3102 are enforcoable ae assessmenia. As .the Stnsione court notsAd
“a!ihough the maxdmum amount of the super priotity lien is defined solefy. by
referenca ta monthly assassments, the lisn itsslf may comprise debts other than

detinquent monthiy assessments.®

3 The stalutory change noted by the Conacufient Suprease Courl in the Hudson House case referted lo
above,
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The refarenced stalute, NRS 116.3102, provides that an assodlation has

the power ta:
(3  Impose end receive any payments, fess or charges
for the use; rental or operation of the common eloments, other than
limlted common elemsnts descrihad in subsections 2 and 4 of NRS

116.2102, and for servicas provided {o the Lnits* owners, jheluding,
- without limitat(on, ahy sewices provided purauant lo NRS

116.310312,

{0 Imposa charges for lale payment of asaesamenta
pursuant to NRS 110.3115,

I} impose  construction penafties when authorired
pursuant fo NRS 116 31030.-.1 -

{r) Impose raasonable ﬂnas for violations of the
goveming documenls of the associallon only If the assockation
campiies with the reguirements set forth in NRS 118,31031,

{n} impose reasonabie c¢harges for the preparation amd
recordation of eny amendments to the dedaraflon or any
sfatements of unpaid assessments, and impose reasomble fess,
not fo axcead the amounts authorized by NRS 118.4109, for
prepating and furnishing tha dotuments and carfificate required by
thateeetlon. .. . ... ... . . ) : T S

it Is immeadiately apparent that the charges authorlzed by NRS
t16.3102(1)(y through {n) cover a wide variety of clrcumstances The fact that
"fees charges, lata chargss, ﬂnes and Interest* that may ba included as part of
the assessment lien under NRS 116,3118 Include amolinis unrelated to monthly
asgessmants does not méan however, that such amounte shouid not be
included I the super flan If lhey do relate to the applicabla supar priorlty monthly-
assessments. it appears that only [hose asaoeiation charges authorized under
NRS 116.3102(1) Subsactions {k) and a portlen of (n) epply to the colleclion of

lunpald nssosamenis, fe., Subsection {k¥s charges for lats payment of

0
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assessments -and Subsection (n)'s charées for preparing any statements of
unpaid agsesémants. Subsection {J)'s charges for usa ﬁf r;ol"nmon clements or
providing assoclaﬁon servlces,- Subsecllon (Y's consluction penalties end
Subeecton (h)’s amend_ménts to the declaration and providing resale informau;:m
cleatly d o"not relate to the coﬁeciion of monifly assessments,

The Inclusion of the word “fines® authorized by NRS 146.3102(1)(m) as
part of the Iasse-ssrﬂent ien presents an additional proE;em in Nevada, The
"fines® referrad to In NRS 116.3116/NRS 116.3102(1}m) are fines authorized by
NRS 116.31031. Whie 'ﬁnes may be Imposed fo% "_ufolatfons of t-he governlng
documents,” whféh, of course, could Include. non-payment of assessments
raquired by the goversing documents, the hearing ’procedure mandated by NRS
116,31031 prior o the impositlor;'__of "ﬁnes‘f refers fo an inquiry 1ﬁvolvtng con_duél

~.or behavior that viclates the goveming documents, nct the faifurs to pay

_ assessmenls. Because "t!_nes;' Involve canduct or behavior, enforcement of fines -

are given specal treatment under NRS 116.31162;

4, The association may not foraclose a llen by sale based on a
fine or penelly for a viclatlon of the governing documents of the
association unless: .

(@) The viclstlon poses an tmminent threat of causing a
substantial advaras effect oh the haalth, safely or walfare of the
units® owners or residents of the common-interest community; or

{b) The penally is imposed for fallure.to adhere to a
schedule required pursuant to NRS 416,310305, )

Thus, to uge the words of the Sunstone court, the "plain language® of NRS

i18.3118, when reed in conjunctian with NRS 116.3102(1) () through {n),

suppoits the conclusion that the only additional amounts that-can be included as

part of the supér potlly lflen in Nevada are "cﬁargas for iate payment of

1
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assessments purszianf to NRS 1‘%6._311 6" and "rassohable charges for the
preparation and recc;-i'dali'on of... aryy statements of unpaid assessments." NRS
116.3"!02{1-}{k),(n)—. Note thef the reference In Subsection (k} to NRS 116.3115
appears o be solely for the purpose of iﬁenﬁfy_ing what Is meant by the, word

“assessment,” though NRS 116.5116(3) provides for the payment of interast on

“Any assassment for comminn sxpenses or instaliment thereof that is 60 days or -

more past due,..."
Couciusion. The super prioﬁiy language contained in UCIOA 31 18
‘reflected a chaiige In the fraditional commot law princlple that granted first
prlorlfy_m & mortgage .llen recerdad prior to the date e cotnmon expense
essessment bécame delinquent. The six month priorily nule contalned in UCIOA
3-118 es{ablishe::i 8 compromise between the inter'est'.s of the. common !nterést
cornmunity and the lending comrunity. The argument haa'been advanced that

Iimitlng the super priorlty to & finlte aniount,_ Le., UCIOA's s7x months of budgsied

© common expense assessments, Is necessary in order to preserve this -

compromise and the wllifngness of lenders to confinus fo lend In ¢ommeon
Interest communltes. The state of Cannecticut, i 1984, NCGUSL, In 2008, as
well as "Fanfis Mae and local !.en't:iems“Ej have all concluded otherwise, ‘
A_ccordingly,. both a plaln reading of the 'aﬁpiicable provisions of NRS
116.3116 an'd ﬁ)e‘ policy daterminations of commentators, the stata of
Connecticuf and -Ienders thernselves support the ct_mclualon that assacations
‘shouid be able fo include sp..ecifier;i cosls of &uglecirng as part of the association's

super priority llen. We reach a simifar conclusion in finding Ihat Nevada law

€ See Mew Comsient No. £ ta UCIOA 3-116(2008) quoted sbove, ™

12
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authorlzes the collsction of “charges for {ats payment of assessments” as a

portfen of the super liesn amount.

In 2009, Nevada enacied NRS 116,310313, which provides as follows:

' NRS 116.310313 Collection of past die obligation; charye of
reasonable fee to collect, .

1, An assoclation.may charge a unit’s owner teasonable

fees to cover the costs of collecting any past due obdigation. The

. Commission shall adopt regulations establshing ihe amount of the
fees that an aasaciaflon may charge pursuent to this section,

2. The provisions of this seclion apply fo any cosls of
colleciing a past dus obligation charged {0 a unif's cwner,
regardiess of whether the past due cbligafion is collected by the
associafion ilself or by any person. acfing on behalf of the
assoclaflon, Including, without imHgtion, an officer or empioyee of
the assoclation, a communlty managsr of a collection agency.

a. Az used in this secthon:

{8} "Costs of collecting” includes any fee, charge or cost,
by whatever name, incjuding, without [imitation, any collection fee,
filing fee, tecording foe, fae reléted id the preparailon, racording or
detivery of @ lien or lien rescissicn, titla search dan fee, bankruptey
search fee, referral fee, fee for postage-or defivery and any other
fee or cost that an adeoclalion charges a unifs owner for the
Investlgaiion, enforcerent or collection of a past due obligation, -
The tarm doss not Inciude any cosls incurred by an association if a
tawsult 12 fllad fo.snforca any past dus obligation or any costs
awarded by a couwrt.

(b "Obligation” means any . assessment, fine,
consfruction penally, fee, chargs or inferest levied or imposed
against & unit's owner pursuant fo any provision of this chapler or
the gaveming documents,

Bince Mevada law specifically authorizes an association fo recover the
"coste of collecting” a pést dus obligation and, further, limits hose amounts, we '

conclide that a reasonable Interpratation of the klinds of "charges” an assnciaﬁon

13
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may colteét' as g part of the supser priorlly fen include the “costs of callecﬁng";
authorizad by NRS 116, 310313, 'Accordinﬁly, the -following amounte may be
included ae part of the super priority iien antount, to the extant the same relate fo
the unpald 8 or 9 months of super prionry assassments {a) interest permified by
NRS-118, 3115 {b} iate fesa or chargas authorized b;r ihe declaration in
accordance with NRS 118.3102(1)(K), {c} chargas for preparing any slatementa
of unpald assessments pursiant to NRS 116.31 02(1)(n} and {d) the “costs of

sollecting” euthortzed by NRS 116.310313,

%)
s
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ANppus & TepRy Lir ' . GLERK OF THE COURT -
PAUL P, TERRY, IR., ESQ. '
HMevadn Bar No. 7152
WILLIAM PAU), WRIGHT, BSQ.
Wevails Par No, 7554 -
TROY R, DICKBRSON, ESQ.
Hevada Bar Mo, 0381 _
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Telephone: {702) ¥90-2017
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Attoraoys for PJm’m{ﬁ

‘ DHSTRICT COURT
CLARK COUNTY, NEVADA

ELXHORR COMMUMTY ASSOCIATION, }- CASE NO.: A-~H)-807051-C
a Movada Nou-Profit Corporation,

DEPTNO,: 1

Plaintif,

v"

DANIEL V&LENZUBIJ\, o Indmduﬂi,
MORTGAGE BLBCTRONIC

("SEERSM, AS NOMINEE FOR MYLOR
FINANCIAL, 8 Mississippi Compermiion;
MYLOR FINANCIAL, & Mississipp]
Corparation; SONBPCO FEDBRAL CREDIT
UMION, & Corporation; CATARING
LUTIERREZ, an Individvaly MARIA
GUTIERREZ, an Individual; SITANITA
GUTIERREZ, an Indivitysh rmd DORE1
thyouglh X, inolsive,
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

* PLEASE TAKENOTICE that an QRDER GRANTIL

B IBE was entered in e aboveseferesieed natler on June 1, 2011, 0

copy whish is atieched horeit with §ts sccompatiying Stipulation,

" DATED this. éﬁ_duy of June, 2011,

ANOS & TERRY 1LP

Bw:

-

9,

et

& ) 3 St Aoy
PAUH pFHRRY, IR, (NVB 7192)
WILLIAM PAUL, WRIGHT (NVE 7564
TROY B, DICKREREON (VB 2381)
1120 N, Tuwa Elenfor Dr., Suite 260

T.as Vegns, NV 89144
Ationeys for Plainfiff
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BECLARATORY RELILY by placing tho same in the U.S. Mell, addressed os follows:

Mortgaue Fleetronic Systoms ("MERS™)
¢/o Clirdstina 8, Bhinud, Bsg

Akercnan Sunterfitt LLP

400 South Pourth Street, Suite 450

Lag Vegas, NV 89101
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An Employee of ANGIUS & TERRY L1
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_ PISTRICT COURT
CLARK COUNTY, NEVADA
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Lfﬁumm COMMUNITY ASSOCIATION, § CASENOJ AU§I#051-C
a Movadn Mon-Profit Corporation, -
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—
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¥ : . DECLARATORY RELIG

DANIRL VALENZEUELA, an Todividuel;
MORTOAGR HLRCTRONIC
REGISTRATION SYSTEMS, NG | }
{'MERE), AL NOMINER FORMYLOR
VINANCIAL, o Missirslpgd Corporation;
MYLOR FINABOIAL, 3 Mistasippl
Corporetion; BUNBRCO VBURRAL CRRDIT
LHION, & Corpotation; CATARINOG
[UTIRRREZ, an Tudlvidual MARIA
{UTIERRRE, an fadividual YUANITA
GITIBRRRY, a0 Inﬁividua}' and BGIIS i
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Doftmdents,

wat” 4

Flelntifr Elkhom Comsivelty Association’s {“Pluindift” oc “Aseosistion) Matiop far

ORDER GRANTING MOTION FOR

AR BBy e
SERH T Cepter e
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i Gty Btedantly Bur-Beply, waink fuleadant soved o Niike, Pefordabls Motdon ko Ekeihs wen
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2 P20ty

Bonorable VatoreJ. lvra@;e,, judga, prealding. ‘The mokivn was heard on fhie Covrt’s charibers
cafender - o

' ’Iht:maﬁar was oviglualfy oelemlired fior hssring on the Cumt's chembern m}nndm- on
Jenniiry S, ?ﬂi 1. On Deneber 20, 2010, the Cowrt retedved & motian fom mwol fbr

L1 I . T

Defendant borigags Blsstronts Registratlon Systems, Ino, (Dofedat™), voquesting
permnission fo fite n BurRepty to Plointiff's origine] Rogly en the grovads thet Plalalifs
Reply xéiaéé new ismues. The Conrt granted Defimdant’s molloy, contimsed the hearing on

W o 1 o w

o fhiz wister ntil Fexacy 26, 2012, s0d ordered Dofondsnt’s Susneply fo be fited by Jeauory
1 i 18, 2011, No Sur-Reply was §ied by the Fanascy 19, 2013 deadtine, Tho Crun tep vecrfved !

12 laMotontn thenﬁ Time te Fife SurdReply fror Dawmt’smunxe] clabming thut behed
13 i noverrsontved the Ccnxt*s Ordut gramting Dsimd&ntp@mﬁsm {o file o SunReply, and
i4 rgquosting en extension to flle, ‘The Courl geanted tho eellaf requestnd and continued the

I3 . .
haaring o Pobenary 16, 2011 on flw Court's chambers saleadar.)

1 . )
- The Conet now isencs o following ORDER GRANTING RPLANTIFF'S MOTION
18 |FOR DECLARATORY RRLIER: S

19 Cestion o, 1 Doss the Assoeiation have tha fight to biing & fudtojed fretlisurs

2 gotion before & court ofpm;;wjuﬂsﬁic!inn nNevada {o aatisy the Assooiation’s speeiz{i
p2 < .
poiority portion of 5 Nen for sxsesements nuborized by BRS 1163116 ("8pX"

n
93 _ b: Wes. Tha Count Finds that the Arscdntion haes the right o
24 1 bafng a judiois] foreciosure avtion beforo & court nfpmp&ﬁﬁwidim in Noveda to satisly the '

23 1 8PL. pursusnt to NRS Chapbers 40 and 136 and as actiorized by the Asecoiation’s governing

1 suhwiquent woviufr prowce vare P18 by both paxhiny nftor tha Conek yranked xwiiaf o

danded By the Oouzb s ninuke exder Sokud Mrech o8, B03%.
%

!
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Questlon 1o, % ¥ftho Assoolatlon bos tho right to bring & judicial foreslosure autin

o saﬁéfy S ij’aﬂaw;ziﬁ, aro the nozrafformoy fees and contz of colleciion scomed by the
Assriation 3o Dring the fudlolsl farsclovues aotion vonsidevsd 3 eomponent pert o the

Assoviatlon’s SPLY
ion Mo, 2: Yes. The Cowt finds tht the non-sttornay fees and costs
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of eollesiion somued by the Assoedation to bring v judicis] foreclosurs ectian in Tovada te
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<

1 suiety i 8P meo 6 vampanest part of the Assochation's EPL, Moreovar, the Court

12 [ conchudey that attomey®s foes acerved by the Assorlation t bring a julicinl foredlosues aefion

1 1 Novads o setiofy its SPL aro also condldored 1o bak comipono purt of ths Assaniaton’s

.‘4_ ESPL. Any atteroey’s fres considered ds ba part of the Assodutions 5PL must be

15
. {} *seasonable™ psnant to the Aseontotion’s goveming documents, specifiesliy Antieled,
17 Bestinn 6.1
1 [f ITYE SO ORDERED that Pluinif*s Mot for Declwstory Rollef fs GRANTRD,
19 | pATED s T By oriny, 20, '
i - J ,
21 o By:
| : FUDGE VALORTE X VBGA 4t
22 DISTRICT COURY JUDGR
= I;.c%pecmf( Subinitied by: -
24 -

25 Ny / ‘/y éf
26 Yaul P Tedry, Jo (UEN 719}
Withiar Paut Welnht QIBN 7568)
. ‘Iy B. Dlckesson (VBN £387)
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MARTIN 8 ALLYSON LTD.
2151 E, Werm Springs Boad,

- | LawVegas,Nevada S9120-5447
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MARTIN & ALLISON L.TD.

Debra L, Fietuschka (#10185)

Noch G, Alisori (#6202)

3197 Bast Warm Springs Road

Las Vogas, Novada §9120-3147

Tel  (702) 9334444

Pac  (702) 933-4445

dplesusohka@bafticboritavwcom
battlobornlavecom . -

Attorneys for Nevadn Associotion Services, Tne.

DISTRICT COURT
CLARK COUNTY, NEVADA

IP MORGAN C(HASE BANK, NA. o
National Association,

: Plalatlff,

. Wu
COUNTRYWIDE HOME LOANS, INC, a
Mew Yotk corporation; COUNTRYWIDE
WAREHOUSE LENDING, INC,, a California

- corpotation; CITIMORTGAGE, INC,, a New
York corposation; NV MORTGAGE, INC,, a

Nevada corphration (/biz SOMA FINANCIAL;.

SOMA PINANCIAL, INC, a Nevada
corpomtion;  WBVADA  ASSOCIATION
SERVICES, INC., a Nevads corporation;
JOENATHAN D, AMOS, an individual;

MRBLISSA SMILEY ala MELIISA AMOS, |

an individual, DOES 1 through 10, RCE
CORPORATIONS 1 ftuongt 10, inclusive,

Defenciants.

- 05M372091 03:46:07 PM

" ORDER AND JUDGMENT

ALL RELATED CLAIMS,

Defendant Nevada Assqoiation Servies, Inc.’s Motlon far Detstminstion of Priority Amount
Inolading Attorney"s Foey and Costs {“Motlon”) sawe on for reheating on‘Aprll 7, 2011, Debra L.
Pioruschka, Esq,.of Martin & Allison Lid, appa;sred on behalf of Nevada Association Sarﬁces, Tho.
(“NAS”, Jason D. Smith, Bsq. of Santoro, Driges, Waloh, Kearney, Holf&y & Thempson appeared on
behaif of JP Morgan Chase Bank (“Chsse”), and no other paﬂ}l; go_ri%éqdfelﬂ]a,\ﬂuéﬁpﬁsm‘ed at tho

Pagelof 6

Eleatrontoaly Fifed

CLERK OF THE COURT -

CASBENO.: 08-A562678

DEPT: XVI

Date: April 7,2011
Time: 00 am,
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xehearlng of {his matter, - The Court having rovlawad the moving papers, opposition papers lmd reply
papea.s submirlad by counsel and heaing oral urgumeni, ‘pood cauge appeating, the Comt issued &
deoision on April 8, 2011, and enters the following findings of fact and conclusions of iaw

HNDINGS OF FACT & CONCLUSID@ OF LAW

1, On August 27, 2010, this Coust issued an oxder denylng Chase’s Motlon fot Suenmary

J udgmént and granting NAS's Countérmotion for Summafy Judgment ju pact, determining that MAS
has a “éupeé ptiorlty” position for no more then nine (9} months of assessments, senior to Chase's
equitable ften fifiding that; |
a The Properly af fssue In hls matter ls patt of & ccr.nmcm—iaﬂerest ownership
commumt}' As sych, NRS 116 governs the prioxity of NAS's lien over Chase's aquitable Hen, '
b. NRS 116, 3116(1) establishea NAS's stafutory right to & lien for any agasdsments

from the time thay become due,

tequired.
4 NBRS 116 3116(2) estahlwhes 'ﬂlﬁ prior:ly of NAR’s liens agamst the Ptopeiz.y

exceph:
(1) a Hen ar enoumbrancs recorded prlor 1o the recording of the Declaratlon
I ‘ of the szsociation;
{2y afimt securily Interest racorded bafare the date on which the assessmeft
snughtta be enforced became delmqueut, and

(3)  lions for real estate faxes and other governmental assossinents.
& NRS 116,3116(2) furthor provides AS with a limited priority even over & figst

besome dne immediately precedlag institution of an astlon to enforce the lien.

£ Chase’s oquitable lien attached to the property on August 9 20!}7 when its Dreed

of Trust was recorded agalnst the propetly.

I h : ) Pago 2 of 6
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) o Pursuant to NRS 116.3116, recorﬂmg of the Declaration by the Assoofation ] -
"Ml constitutes tecord notics and perfestion of the Iien — no further recordation of eny ‘olaim of llsn is

" Speomoany, MRS 116, 3116(z) provides mmuasw Yion i pior to all other Hons and enuumbramas o

seeurlty fnfevest tacorded against the property #or nine (9) montha of assesstionts flmt would have:
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2 The Cous fusther direoted NAS to submlt farther brtafing to the Court to deternxins the
extent arid amount of NAS* “super priosity” Hen that it has ageinst the subject property, including the

issue of aﬂorrmy 8 fees and coste.

3, After bneﬁng by both parties, on’ Sepiambar 16, 2010 this Couct held oral arguments
regarding the amount of NAS’ “super pnority" lien amount and granted NAS' Motlon {n pait and
donled it i part. -

4, Tho Coutt found that pucsnant to NR3 116.3115(2) an aasomanon has a “super priovity”
position ov;r a flest secwity’ Iberest recorded agdinst the property for nlne (9) memths of assessmants
frnmediately preceding institution of an aé.ﬁon to enfores the Hen, ‘

5. . The Court further fornd that pursnant to NIRS 116,310313 an associatlon can 1ecover as
part of its collection oosts 1easonab]e attorney’s foes and costs assoclated wiih enforcement of its
agsesgmant fen. The Coutt noted, however, that n analysts must be performed by the Court o
determina the zeesonableness of the attorney’s fees using the factors atlentated in Brunzeli v. Gold

Gato National Bank, 85 Nev. 343, 348 (1969).

6.  The Cowt fiuther found that prarsnant to NRS 116.3116(2) en association can recover as

pact of its “supsr prioflty” fen amount eotiection costs assaclated with enforcement of its assessment

Ten,

7. As moh, the Court granted NAS® Motion, in part, and awarded, as pait of }s “supat: :

pmnty” flen amount puvsuant toNRS 116.3116(2), NAS §5,909,91 out of (he $2,480.16 requssted In
delinguent esessments, The Court further &wardet], as part of ite “supet pﬁmitf’ lien, emount pursuant
to NRS 116,3116(2), NAS $6,000.00 ont of the $49,035.28 for reasanable attokney’s fees and costy us

prt of Its collection costs,
8, The Cowt, however, depied NAS the followlng wquasie-d portions of s “super priozity”

iimi amount because it failed to provide adequate documeniation to support the claim:
(&) $135.00 out of the total amount of $525.00 in Iale feos Telating to the nine (5

months of delinquant assessinents as pormitted by NR& 1163116

®  $1,35200 for callection- costs relaled to the nine (@) months of delinquent| -

asscestnents as pernifted by NRS 116310313 and NRS 1163116; and

Page 3 of 6
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(0) ‘ $43,035.28 in logal feos éé part of its collection costs talatéd {o the collection of

the “arupm ;axority” amount a3 permitied by NRS 116 310313 and WRS 116.3116. .
9. On Octobar 28, 2010, NAS filed & Motion for Paciial Reconsidesaiion of fhe Court's
Qclober 4, 2010 Ordar denylng NAS ite full colection costs including altorneys fees and cosis

pursuant to NRS 1163116
10, Afar supplemental bneﬁng by the pasties, on February 17, 2013, the Coutt granted

N4S’ Motion for Partiat Reconsideratfon.

11, On Apil 7, 2011, after fmtlwrsupplemmtal briaﬁng by the parties, the Coust anteumnad
otal prguments by Counsel, '

12.  The Coutt concluded fhat NAS can reoover &3 pait of its “supor. prlmit:f’ its costs
assoclated with enforcement of the Associafion’s assessment Hon inaiudmg late foes and colleation
costs purswant to NRS 116.311_6(1) and {2},

13.  The Coutt found that NAS froporty supporied its clatm for $135.00 in late feoy relating
fo the nine (9) taonths of dellnquent assessmerts, pussuant to NRS 116,3116(1). '

14, The Court further found that NAS propetly suppotled fta claim for-$1,352,00 in

coltestion costd relating to the nine (9) monthe oi‘delmqueﬂt assessrnents but diseliowed $743,00 of the

requesied §1 ,352,00 bechuse &’143 00 related to cosis lncurre.d by NAS aftor the Tawsult was filedto| |

enfarce iy past due obligation'and are, thus, preoluded by statuto.

1§3. ‘The Court further found that'NAS properly suppazted s olaim for $49,035.28 in
attornay s fess and costs through August 27, 2010 comprised of $1,635.28 in costs and $47,400.00 in
attomey’s foes in defen.dlng and profecting ity stafutory slght to an asgessment iten, pursl]ant to NRS

116.3116(7). _
16.. NAS's documnented attoraey’s fees I the amount of $47,400,00 meet the Brunzell .

Golden Gate Natlonal Bank, 85 Nov, 345, 349 (1969) fuctors, That based on the qualities of tho
rdvocats, the chaaster of the wotk to bo done, the wark aotuelly petfo:merl by the Iawyar, and the
ot cbtaxﬂed {he amount of attemey’s feas and costs io be included as patt of NAS® collection costs
refating to its “super pilotity” lien amount ate teasnnahlc and necessary,

i
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i - . QRDER AND JUDGMENT
’ IT.13 FERERY ORDERED, ADJUDGED, AND DECREND that NAS Motion for

Detarminaiion of NAY’ Priority Amount Including Attomay’s Fees smd Cust is GRANTEL.
YT I8 FURTHER ORDERID, ADJTJD GED, AND DECREED that NAS's "supsr prionity® |

L)

D " An awatd of $5,909.91 for nine (9} months of dalinquent asswsmmﬂs, pursuant

toNRS 1‘16.3116;

1

2

3

4

5 |Hien amomt tutals $55,689.19 commpaised o3 follows:
§

( _ Ny
8 2} An award of §135.00 ln Jato foes ralating to the nine (9) of deliuques,
5

1| assessments, putsuent to NRS 116,3116;

10 iF ’ ' 3 . An awerd of $609.00 In coliectlon oosts, pursuant to NRS 116, 310313 and NRS
it [ 11631165 : .
@)  Anaward of far $49,035.28 in atiorney’s fees and epsts tiwough August 27,2010

Y]

O

comprlsed of $1,635.28 in costs and $47,400.00 In attomey’s fecs in defending and protecting its
Al stutory sight to en assessmont lion as colfection costs, puwsuatt to NRS 1163116(7), NRS

Nevada 85T20-3147
ok o
+ |5

-
Lh

116310313, and NRS 1163116,
7
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s FURTHER ORWERED ADIUDGED AND DECRELD {hat NAS ehall reover
$55.680.19 plus statvtory interest from Plainttf JP Morgan Chuso Baok, N. A‘, a Matlonal Assacuation

the judgment gmount as foltows:

I $6,653.51 for delmquantassessmmw and partlal cullechnncasts ahd

2. $49,035.28 for ieasanahle attorney’s fees end costs compised of $1,635.28 in costs and
$4‘? A00.60 in attomey 5 fees as prrt of NAS collection costs,

. IT I8 FURTHER ORDERED ADJUDGED AND DECREED that the judgment-will acciue
interest in fhe manner permitted by Nevada law unti] thejudgment has been satlsfied,

¥T' IS 80 ORDERED,

Dated this J_}f_\ day of May, 2011,

&2 DIS’I'l??CT COURT JUDGE

Submiitedby: - | Approved/Disapproved eg to form and cotitent:
MARTN @ ALLSONETD, 7 SANTORO, DRIGGS, WALCH, KBARNBY, HOLLBY
- & THOMPSON

By A (A4 4 AL By
ebraL Plerusoika (Bar No 10185) Joffiey R, Albregts, Bsq (BarNo 0068}
3191 East Warm Spelngs Road Tason I3, Smith, Bsq, (Bar, No, 8691)
Las Vsgas, Novada 89120-3147 400 8. Fowsh Strest, Third Floor
" Attorneys  for Nevada A.ﬂocfa’ﬁan Lag Vegas, NV 891401
Services, Ine. Atfornes for JP Morgan Chase Bank, N.A.
Pago 5 0f @
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r £ rowsloifor from the Offkco oF the Dmbudenan for Owners 1n G
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T VOLUME VI, IS5UE [

"g . Speplst -
Bdidiem |

. Novads
" Reof Estate Divislon

OUR MISSION

The mislon of tha Navada
Real Bitata Bivislos Is to
rafoguard ard promote
ntereet In rez! estaty
transactiona by dayetoping
an informad puhlic and 3
professjonal reat wstats
indusury,

Office of the
Ombudemaon

OTR MISSTON

Yo provides sevwoland kl
e ta prslichamreaimar s

hrarmifing §saues vhae mey arfsa
whiles ¥ring in 2 commen-

Entereds cimmmumiy. #
Ingide...

ASSOCHVION POVIERST
DUNESIRESTRICTIONS. ... 7
EOPRDMEMRERS .3
UMT QWHERS RIGHTSE .
RESPONSINLITIES ok
FECTIOMTANDYOTING . ¢
RECORDS b
HEETRNGS ?
MDCERICCOUS .7
HOLATIONS] ENFORCE-
MENT 07 CClRa veell
CREDEMTALED -
FROJESTONALS d
ARAITRATORS . .
DECLARANT J55UES o
CAIBUDAMANT FEAL
ESTATE DNISION )

oumstancee, Boards must susrcles gound

Degartmerieof Burkoess ndIndustey, Real Eststa Diditon. Winter 2010

2009 Legislative Sunimary

bms 118, the law governing HOAs in Novada, was medifiad by 15 bills, most

" of which are now b elect. This speelal adition of the Communiiy Tusights povslot-

tor offora n hrief ovorvisw of the clianges néfscling homeowners assoolations from
the 2009 Wovada Foglalative Hesslon and related information, ©

Changoa to MRS 116 are rofloctad in the new faw,.coples of which mmay be pur- .
chasad from the Office of fia Gumbudsmenfor §15, Thiy pyhlcation emphasizes »
keoy changes that aifeck the vast majorlty of asseciatione statewido, Fei8 distrib-
uted with the fntont of bringing attention to new provistons that requixd aetion by
mosh assooiations, For detatls on the hnplamontation or sdaption af néw polictes,
associations sro advisod £a conawlt anr attorney, aceountant, zeserve szudy ope olnk
iat or other apprapriate professionat.

Bill mgest

EDITOR'S NOYTE: Tha following cien fo snsure theft gasectations are in
summaries voflact the Roat Batafe iyd-  complianee, They ave advissit to conbult
sior’e understanding of the dmages o with thele abivusniays, GFAs or-clher ap-
RS 118 as i portalng to enforcoment propriate expeet on any matlere in which
ang adminlstration. Sume matiars may bo Haey are in dowht,
efarifiad futhar throughregulations

- adapted by the Commission on Gomman- CIATION POWBRS!
* Intorast Uomuanlifos and Condowiaian - pyypypey prgrRIOTIONS -

Hatels, threugh hearings on apeeifle con-

plaints, or other means, B 120 oxoitite HOAe B ‘
Theze ara nearly 3,608 hiomeormoer prohibita ; 01 vestyict-

asscelations thougheut the siate, aud the 108 the parking of utility vetroles 29,000

apptcation of the law fo ruy given agso- 1k, orless, Taw gnforcainant vohickos and

Fon il { emnergoncy servica vehicles, Regavillng
siatisn il vary depending upen fts i utility vehfules, parking must be allowad

bupiness judgment i deforming fhopoli.  Jee Digest on 2“033 2

Fecus shifts to regu iama‘y cha nges

Ful!ow:ng nitmerqud changes ta MRS Tha Il.aal Rstata Di-rldou Tecently pro.’

118, povors) naw seolionsof regulstiony  acnted the Lt of eevesal proposed regule-

.ara-under considerafion that potentiolly  ¢fona népublle workshopa 116l in Las V5-

will affbet the way homeownia sesncla- - ¢o and‘telesonforbmedd to Crrson City.

tlons and camnmally managets sondudk
buslmess. * Hee Regelatlons ot Page 8§
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PAGE 2 "~ COMMUNITY HIstaltis

_ . " Bill Digest
COMMUNITY INSIGHTS Coatimasd fromt Fogs
YOLUME VI, ISSUE | . .
. Tagn afficel publ 4 whera vieiters can park, on copimon parking aveasovin .
O, el publisation of the tho drivesaya.of the conenmer whils utiilty sorvices are
ETATE O NEVADA boing providsd fo that walt, Also, these yshiclea enn also
DETPARTMENT OF BUSINESS he parked in thasadsgna loc:aﬂon;i by owners and fenants
AND  ithey are reanived by thelr employvera to have thase
. DIangeNgfﬂﬁ . - yohioles a_a_l.]mm_ﬁingr_dei: i roapond tct; energenolen, For
law gniorcement and omdrgenay vehicles, thesosame
I?fmc-lor purking sufos applyf they are engagad in Hreir offici]
REAL ESTATE DIVISION dutiea ox ave xequired by thely employers tohave the
Galt J. Ariderson ~ vohictes at. thals homes, Aseociations can yequits willten
Admislialor - . proof of the vequt tof the employar, (NRS 118,860
OFFICE DF THE OMBUPSMAN ' O 10409, S
’ L‘E%%m,im ) AB 2Niequh'ep the HOA Hoerd to muke nyeileble
y o unit gemers— at the tine it makes the budget avail-
Nick 1']&!9}’ Jlila ~ tha policies for collecting feve, finey, rsscssnonty,
Edltor ) and eeats from ownera and dnclade informatfon ou the
. " rights and responsibiities regarding thess collactiang,
250’;:5;:&: f,‘,g Fg{,ﬁfﬁz (MRS F8.81161) Tt alse alfows II0As to have o super-
Las Vegos, Novada B9104-4197 urlmri? Yen for & monthe of unpaid aaaea{ﬁa;{mu and )
{703 4854420 rolatod coats (ncreased From 6mont‘ha), § 110,51 16
STATEWIDE TOLC FREE (BIE 10/1/09)
' 4-{677) 8200647
G!GOmbu.gMgnﬂMsra!s.fmus AB.830 (1 7) croales a new sscton ei law anthodﬁﬂng
N assodiations 1 charge "rensonable Tosd” fox callecting
CARSON CITY OFFICE sy pact dus obligations, (NRE 116.9102) (BE G400 b
ggﬁ%bxg m gf;;s; 2;?33 soguletinng, /1116 v all alher purposes} -
mm‘f.ﬁfﬂ:ﬁ;"mw AD 381 atsthorizes ussociaHons toimprove ths ap-
. - ypearance of yacant and foroslossd propeeties: It allows,
: COMMISSION YOR, without Unbility Igﬂ;w!%ﬁng’rmpasﬂaw&; ;ﬂ;w on the
3 grounds dE fhess kindy of properties bo mainfain thesx. -
CO%?E&WH&W%ES teriovs, or abate nulsaricss {visibls, thysaton hoalth or
ND M #afoty, vesult in bHght, adversely afivet tho-vge and ony-
Michaet Buckley, Chaliman foyment of nelghbors” prapectice). This maintenance
Atiomey Reprosanlstive work can bogtu if-- aftor notics and 4 hearing - the

Jeannla Redinper, Vica Chaliman
Lommunlly Manager Represendalive

Warlyn Bralnard, Sommissloner
Homagwanar Representalive

Oary Lein, Gommiastoner
Cerlifled Publto Accountant Raptesemallve

Randulph Waiktns, Cominigsioner
Davsloper Reprosantaifve

Ddnna Tousaélnl. Commlssionar
Homsowner Reprasentative

ivl. Favil West, Comnilssioner
Homeowmer Representalive

VOLUME YL, BSUE T

owne? vafuses to do eo, Fusthor, the costs for the mainte.
nance san hecome 2 prioeily lien if the awner dosse’t pay
ths costs, In addition, paeplo whe aequire foraclosed
praperties, ineleding banks, must give the asssdlation
contact information Within 30 doys after filing an refen |
torecoves the debt fuch a2 the frot uortgage) or re-
coriing & niotiea of a breack of the obligation and the
aloction fo sl the unit, (MRS 116, 8102, 310318 and
SL10) (BIL HY105) -

88 gErolales [u seeurity walls nud provides that
asgooiattons must mamtain $hom tnlesy the goveralng
doomments provide othorwies. Howover, for aesociatlons
craeted holozs Qct, 3, 2009, the requiremants ofthis bl

- do nok apaly unif] Janvary 2018, (G, /118, orearlles)

Haa Bill Digest on Page 8
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Bill Digest

Costipund from Poge 2

SE 183 (26) and SI 183 {91) prahilbit the asecciation
Eom lulorsupliog ubtiity services excep$ for nonpsaymment
of utlllty cherges. Daforé aup intarruptlon, the ownor o
tonant must et at lbast a 10-day nolize. (NRE! 118.345)
(. 1B/ 100) .

5B 183 (28) An assoeiation’s offigial publicaﬁons
{newrslotiers, Wob stes, bulletin boards, magazines} now
nuet provide “squal spree” fo opposing polats of view
wpon feguest and af ne coed. ‘This eigual apacs require-
entis with respoet to cortain specific subject aress in-
elitfing but not Hmited to; mentions of candlidates ov bal-
Tt quostions, views or oplnions on mattera of offical in.
tavesk auch as adoption of vules, feauss on whidh ¢here
will be o vote, and s0 Torth: ¥ eddilon, theve 1a protes
ton from ¢lvil or-sriminal Bability for the association,
officacs, eniployers and aganta for any ach or ornission
that arises ouk of the publicatlon of information pussuant
o e provisjon, (RS 116,91175) (BEIOIH09)

HOARD MEMDERS
AD 850 (3.6, 5.5, and 16.8) addls to-tha dutlos af ox~

eautive board members fo clavify that not only must they
act re fducisries but {they must ack: 1) on an informed

baais, 2) and in tho honest helief that their actiode are In -

__ the bastinterest of fhe asseeigtion, (NRY 116.8108) Oa
tha other fiand, boavd memibsrs and officera ave protected
from punitive dareagea for acka and omlaslons that geeur
in thelr capaclty ns boaed montbors ard ofificers, (MRS
116.31096) Theve Ia s exception to fhe profestion from .
pualiive damages where acly dre willfel and satablish o
enaterted fallure fo comply with'the Iner (VRS 116.4437)

New NRS 116 on sale

Coples of RS 118 ave availsble for sale fhrough
the Offlee of the Gmbudaman, a3 wal aa the Legis-
Iative Counsel Bureau, The Yatest copioes contain

" oli of the changes from last year's Legislative aes-
sian, 'The price is §18 per copy.

Tndsutlorn Nevada, interested partios may
puréhass copigs at the Ombudsman’s Oifcs af 2601
I, 8shara Ave, Sullo 202, or af the LCD on the
fourth floor of tiss Sawyer Buflding, 655 . Wadh.
ington Ave,

Tu Cersen Cily, copisa ave pvallabls at the Real
Estats Divialon, 88 Fairview Drive, Sulte 104, o
the LCH at 401 8, Cerson B

these damages can ba zought not only ngabuet the asso-
dlatlon but againgt anit owners and the declavant as

well, (B, THU0D)

BB 182 (14) alov addresecn excentive board and offi-
cor Labilify, T¢ provides that pupltive domazeg eavuotbe
racovered fow ilie asteriatlon, the horud membres o
officare for gcks er omisaiona that voeuy i fholit oifteial
capaeition as hoard moembars of olficers. (NRE 116.91058)
(BEE 10/H09)

SB 182 £13) When a declavant hes fidly terminated
eontrol of the FEOA, the owners shall eleck an exaoutive
booxd of at least 8 members, all of whom mvst 1o ewnora
ixaviously 2 “majority” had to boowiiers). Then the sx-
ecntlve hoard slinl elecs offfcors, but naless the govenn.
fng decumerts provids otherwise, oificats of tire assecla-
Hon are nok vegnited tobe weit swaszs, {NRS 11&31034)
(CEF10/1/99) . -

5B 182 (265 and BB 185 (29} prohibit axeoutive boritl
moembers and officers from contracting with ¢he assecig-
tlon to provide Fnancing {this was added to provisions
which alieady diaatlowad The providing of goods and ser-
vitey to the nascclation). (NRA 116, 51188 end NKS
116,87187) (BEF.10/1/08)

5B 183 {(3) aud BB 253 {2 provide theat an execudive
boavil memthar who will gain pareonal profit or eompama-

ton from g matier bafors the boaxd must;

" 1 digdiose that wiafiér te the Hoard and --

2) abstali from voling o that madter,

If & boaed mamber 14 an employee ox affiliato of the .
dedlarant, thogo factors o not by themuelves viclats this
proviston, nor doss fhe et thate board meniboris also s
_unif owner conatitiite-a violation of thik provision. 8B
“28% wlso pravides that oxgeutive boovd nrembere muat
diselose Fmorabore of honseholds ox certain rolaiives will
peofit From matters belove the hoavd, (MRS 116.31082)
(Bif. 107 105)

BB 103 {14} Turms for exscutive boprd membars may
tre inoreaged from 2 to O years but thers i o Iimitatlon

‘ot the number of ferms «» unleas the governlng docn-

mmts provide outerwm. (NRE 118,31094) (BA, 1071704}

8B 351 (s Unlesy tha governing documents provide

' that exmtullva baard vaeanefea mmm_l;m_v_zgof

the momb arshrp, vacanciea
by the remaining board mwlmw. (NS 1268009

(B 1071/00)

Gea B Digest on Page 4

US %ﬁ%&]%HNSON) 0775

LU T




PAGE 4 N : . COHMUNIFY lHﬂGHT&

v

YIOLUHE VI, 195DE |

~

. Guestions? Contact @@m@ﬂ&@m@ T

The Iaws nre in placs and hopsfully, Ty now, miest homaswaor aseoclations have impleme‘ntel! the viecssdmy "
chang?s to flslr slections, nicetings and palicios, For psecalations uncertaln of theiy cﬁligaimns undar s.llenw
1awa, tha Real Bstato Diviston offors a valuabilo resourco.

CompHanes, the offfea witiir the Diviston charged with enforcemont of VRS 118, offeen xegular hours to call
orvisls and aeek answera to HOAwxelated questions,

© Ay pavky withhi an assotintion may call stafswide tall.fren B77-828-9007 from Bsain, 106 pa, weelttaye and
ask o sposk with an Investigator. For more In-depth 1ssuse, invostigators ave availabls by appoiitmont Tupa.
daye through Thursdaps from 9-11 a.m. end B30-8:3¢ p.m. in Tas Vegas, and wesliiars Fom 8 2 o L pm, and .’

2 pan, to & pa. in Oazaon Olty,

Bruce Alit, dhiof invoetigatos, enconrages nssosiations to contaat his offics, stating his offico has helpe;'i many
atsoclatlons gat Into compYancs with nelililo as & phone eall or a lotterofinatruetion, -

"Wa'ro i the yasoluiion husineas mors thanthe punishment hualnass” Ah%s sa:ﬁ. “Palle we hava the toole to *
Jeal with sorfous matters, conts things can b handled throvgh almpler moans.” .

Uliimately, Alitt sald, assoolations mmet deteﬂnina policies thad ave propar for their partieular t!mumstnnm, '

-

waing tho appropriata mm*!;‘s advice ae needad,

i3

Bill Digest

Conlinued fromfﬁgea
T O — REGHA PONSIBI

AR 880 (12.6) allowa an owner who larotaltated
agatst by $he oxacutive board, hoard nembers, officors,
omployesd ox agents for complaining in good falik shout
violations of laws or governing decuments —or request
Ing to veview asaoelation records — ta bring & seperats
action Jo court to xocover ¢ damagos and
- mttornsyy fees, (NOTHR: The definftion ofmtahatary wo- -
Hon means “iaking astions that afibck the unit owner'a
rigTita g6 8 unib oymen” accondfog to $ho Commission an
Common-interest Communities at its July 81, 2007
mestiag) (NRS 116.51188) (BE. 7109)

- AB 850 {15.7) (15.5) Thess provisions claxlfy thed the
public offoring or vezals package confains 2 staloment
Hatlng all ourrent end expected foss nor anit— mesvcin-
tiom Fees, lines, nssecamants, Iate chavess aud panalties,
Intereat rabes for aseesaments, edditional costa for col-
leating pank dus fines, ant charges for opening and dlog-

- iug files (NRS 1164108 aud NRS 1164105 @f, 7!1{09}

IE 134 prohiblie CO&Re from prohibitog or vnrea.
gonghly reatricting the vee of selae ox wind enargy sys-
tenyg, aud apecieslty allows the vee of hlack salar glaz-
ing (NES 111.238 and NR3 278.0R68) (EX¥.6/0/0T)

FB 182 {19} yrovides that when the sxeoufive board
rechives o wrltien compladng from sm owner dllaging hat
_the board has violatod WRS 116 or the governing doet-
wents, the board shatt aokaswladgs vacabrt of tha tom.
platnt within 10 days, The boasd shall also notify the
onner that he o she may wake » written requast fo

pleres the subject of $he complaint on the sgenda of the -
niost bontd mesting, (NRS 116,3:087) (521042109

A1 162 {26) Incranese the nuzbor of policieal signs
allowed on properly, though tie size Mot remtalna the
gama (24 x 86 inclog). Thets can now beone sign fox -
each esndidato, pohtmalpart;for bafiot questier, and an
owmer canzot placs signa on property where therelo a
tanant without the tonant's consant, AR gfher laws gov-
BTRIAZ pa‘litlcal aigus sl apply. (NRSI !16.32«‘5) ‘

| {(BF.I10:708) e

2B 182 (3'1) elariffes that owners canmel e prohib-
iteit from Snsinliing drenghé tolevant Jandscaping in their
own front gnd back yards, bub.etl mast aubmitplane for
axchitechural reviowy, and tho plananvet allll be compati-
bia with the eommunity’s sfyle, Howevar, orasitive
hoards shall nat unreazonably deny apsireval, Alvo,
“drought folerant Tandscaping” specifieaily Is now de-
finad to include decorative rocl and artificlal faef along
with ather landscaping that congaives watsr. {R8
116,990) {(RF,10/5100)

BB 216 Assgolatione may fiof ymransonsbly reshivh,
prohibit or withhgld approval for vwacts to add shutters
to impiove seonvity of consern pnorgy, ovoh I they will
bs atbached to cortaln comnien elaménts or Bimiled com-
mon slements. The owasr {5 rosponeible fu their mainta.
nanee, A GO&R that does nob unveasanably raafriet shut-
fars and thatfs In the governing dostntents erpeloles is
anforceablo ifit existedas of Suly 1, 20000z wasin the
govamning documents i eBaet on #he dose of gsorow of
the fivet gale of a wnit, (NRI 116,211 5B, 7!!!09]

S’eeBi{l Digest on Page §
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21 884 (8) Unlesy at the dime of prxshigs theredsa
rental prohiibilfon, the asscciaiion may not prohibdt an
owmer from renting a unlt, Furfhor, unless af fhe tine of
purshase the deslaration requives the owmex to recaive
approval from the asgeslation to ront the walt, this ap-
proval cannot ba xeguived, I {he declazation has a Bmit -
on thonwmlbex of wnita that can be ranted, it oannet be
anended $o deoraage the nulbav ofvaits which canbs
. renied, Tvan i theve §s a Hmitation on the namber of
renlals, an owney can sebk 2 wadver Iraged ugon g sligw-
ng oF"economic harflship,” Whore there Ia a EmiEan the'

tumbes of yental vadbs, the uolts ownod by #he declarant
eanmot bo counted o considered when determining the
~axleum numsber of terial unlts allowad, (NS 116.535)
(EiE. 10/8M0})

SB 265{3) Tt is 426 resgensibility of the owner io pay for
the rasale packagh Whon the property 1a helog sold. P
they, thia xeaale naskage yaust indude information on :
{zruafer f5as, {eansaction foos, and sther feeafuvolveiin

unit renales, (NI 118.4108) (EFE o/e/eo punmant o AR -
3603

2 VO

AB 261 chauges procodnczs fx olectons whera the
numbez of cendldatos Tunalng Lo the samd or lese then
the nomber of vacaneles, In suoh cages, Fhe excontive -
board must saud suf a notee mforming owners that
thess nominzted will e deerued tohe eleoted to the- -

See Bt Digest on Paga 6

Regulations :
LContinued from Fege 1

The oot workshop of the yent
waa for 1-204.08, which would affeet
condltions under which 2o assocfa. |
tion cold deposit fundy with av oud
of-state bank, The workshep weas cor-
dupied by the Division with two
membsrs of tha Commission on Com.
mon-Interest Communitios and Gan-
Aomintum Hetels {n nttandance,

Workshope provide the oppestu-
nity for the public to view regulations
and gubmit comment In porson he-
fora adnphon, Both the Divlelon and
the'Commission Bold soheduled
workshopa,

Futura workehaps wilk silact
atandavla for recalving credsnilala to
5arve 65 & comwuanily manager @
reserve sludy spaclallsd, tho way re-
sexrve studles nre sonducied, among
sevaral othor mattere, For alist of
upcoming workshops and adaption
Lisgrings, viait wyrw.red.state nvus, olick en Cemmon-
Intoreat Comnrunities and then Worksbons and Adep-
Tona {on the loft side of Ehe page), Visltoxs may aleo find
the coplfea of propesed best on adjolning tinks,

Wakshdpe condustad by the Cantmlasion ara usually -
hald in comfunction with regulae rmaotings, tho echeduls
of which may plee be tband onling; undor the heading
Commisslon Mectinga and Agendas on the Division's
Web eits,

Regnilgitons add specifics tv lava passed by tha Leg.
$slature and have the full offct of Law, Ti{ime, $lose
reguhattons pertainieg to WRE 1186, the setlon’of Iaw
governing commensdntarest cotimynities, ave mﬂlﬁ&ﬂ
into WAC 116, -
Thase wwho wish ta writs to the Divicion or Comads-:
ston regarding  propessd reg nlation may do so (irovgh ..
Adminlatrative TIegul OfFzer Joqume Qlorer et NHevada .
Renl Betate Division, 2503 B, Sshara Ave,, YasVeaas,
NV, 80104,
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board unless an gwher aubmits o nontnation form withfn
80 days efter vacelving the board's uokice {the némiva.
tion porlod), Fa that caee, @ remilay elaction will be hald
with the nermal ballotlng procedure, If no one else is
nominaled, fion no balloks will be matled cut and the -
prevlovaly nominstad eaudidabes will he eonsidarad -
alectall o thie Ucard 30 tiays after the date of the cloalng
of ths nominsation paxied. (116.81934) (Eff. 'iflz’ﬂﬂ)

B2 183 (D) statss that porsony who knnmngly, will,
fully and with Faudulant fntent alter the onbednre of ex-
ecutive board elections cen be found guilky of a eategory
I felony (£ to 4 yoar seatence, possivlo fins up o $R000.
(RSB 116.31084) (B 1072709}

5B 184 (4} provides that communily nisnagera or
orecutlve hoard niembers who ask fox ar receiva compsn-
sation {oinflnemca a vote, npdnlon ox action are g\lﬂw ofn
eatagory 1) folony, along with thoee who offer or give
such compensabler, (NRS 110,31185) (B 10/1208)

5B 182 (18} prabiblts an agseelation from edopiing
rulen or regulations that effectively profibit or unraa.
sonably lnterfore with elecHon eampalgns for the execn-
tive linard. Howoyar, campaigning can be liratied to B¢
daya bofore the date hallels axe required to bo refuried,
Alsp, veandidates may xeguest (to tha searstary o officer

.. spezified in o hylaws) that the assoqinifonsend ~ 30,
foys befora the sicetion data - n "candidate informational

statement” “This slatewent may bs limited to s single
tyned page and niay bo sont cither with the baliot, e dna
separate mailing, at the ssscciation’a axpense. Thia cam-
vaign maierial gannot contein defamatory, velous or -
profans information, Furthor, the ssseotation, dractors,
employees and aganta are imavune from eringingl
and civi lability for any act er omdseion resuliing Som
tize publisation or dieclosuze of information regarding
individunls thatveones during this olection procese, -
116.31034) (BE. 10/1/09) ‘

8B 182 {14) Remoun) eleetions: I is now sasier to
remiove oy ora of the exeowtive beard. I ai least 36%

of the voling merabers yote — and a majority of thasevot-
g vote in favor of reracval - thien the hoard member is
vemovad. T 4 practioal sence, this moans that ina com-
munity of 106 voling mentbora, H£85 vots, snd 18 vote in
favor o vermoval, then the board meinber is tomoved,

(MRS 116:31088} Ales, pursuant (o8B 132{18), the asse; ~
ciation cannol adopt any rule or regulation that praventy
or wareasonably interforos with ke cellectionof signa.
tuzes for a petition for a special meeting for aremoval
elootion, (WRY 116.8108) (B, 10/1/8) - .

£D 183 (3} (14} {L5) {18} [20) (1) provides thet thero
cannot 6 delagalo voting  $he slection or xemoval of
axenubivo buardmembara’. (RS J!I.'b 311@{1}) €8,
ioitng)

A1 183 (22) provides 6n excaphlon 1o ghe prohiblHon
ont delopates durdug the perlad of declaraind control nad £
yonxs after declerant conlrol ts tecminated, (NRA
115,1901) (26, JWHLLY

51 183 {14) roquives fhat{the association distribute
the candidate disclosnre skadonzonts with the baliole but
tha nasoclation, fa gok obligatar to distvifiuto auy dleclo- °
auty If it contafng infofmation. that Is beleved fo ha de-,
Tamatory, Blicloys or profune. VR 118.81084} [1:1:4
16/1708)

RECGRDS i
AR 350 (6.3, 7.5 provides thatownes may receive o

copy ox snamary of valh ogmer ov sxéoutive hoard mest-
ing mrinubes costifies n an slectzonlo format o, ¥ not in

. dloctronio format, at the fyMowdng costa: 35 contepox

pagefor the first 10 pages, 10 conts per page therenfter,
{HR8.116.3108, 11641088} (B 7/1708) .

AR 350 (10,8, 1.9} provldes that asseclsthm baoks

and rooords, Inlwding the budaet, wust bo madeavail- | .

-able at & location not to exeeed 60 miles fram the CECL
(NBS 116.41151, NRS 118,81176) (B, T/0/08)

BB 18Z {23.5) now inciudes at‘.tomay‘s contrasts as
recorde that are avallable for roview by ownexs, (NOTE:
1t s the Spbafon of ihe Divislon that thia fpplics to owr-
vent condracts that wers fa place o Ehe day the statite
went inta efigest, not fopast oues), (VAT 116.33175) (BR

. o)

40 193 (28) provides that akthough books, records
ond other papare of the asteclation axs genorally avatl-
ahlo {0 ownsre — if that document (ineluding minates, g
reserve etudy, and budgot) isin a deaft stawe and haa nof
Dbeen placad on the ggenda for fidal spprovat by the hondd -
1 dves nok bave to bo padvided to the owner. (VRS :
118 213475) (B, T6/4/00)

£B 361 (12} Regnrding racords whidh are tobo mads
avallalile to owmers upon writton requesh, fits hew law
protacia the privaqy of in, awnar'a geehitacturalplans ar
aporlfientions avbraitted for spproval in tha nsseclatior's

8e¢o Bill Dlgestan Page? . - o
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rrehltscbural review committes, (RS 110,31576) (’Eﬁ‘
10/1/G9)

AD 886 (7.5) Reganding executive beard mestings, on
an anmigl Dasls, two of the moetings raustle hsld out-
side “slandard busineas howws! (NRS 118.31083) (BE.
705 NOTE: NAQ 116,800 defines standavd business
Tours ps failows; “As used in this section, Tegwlar busl-
ness hones' moane Monday theowgh Friday, 9 an. iob
g, exeludlug state and faderal kolidays”

3B 182 (17) xequires audjo recordings of executive
bomtd rreotings (out ot of the executivo asselons). -
Within 80 days of that iesting, the sudie recordiugs, the
minutes andlor o sumasary of the minutes must be made
available to spmere, incluging coples. {INIRE 110.31088)
(&1f, 10409

BB 18% {18) now roquires lfhatﬂ? the 3&5001821@1 i
laling any setlon on contracts with the ansocation's at-
tomny, i mist e dona dindng ihe oporf paviion afthe  ~

- pxecutive honrd meeting {in the past atiofney's conteacts

wers only allowed to by Hasvssdd in exeouiive zesslon), ~
Yhwrthor, these contrsbls oan 1o rovieweil by saners, N
(MRS 116.81086) (B, 10/1/08)

8B 188 {16) provides thit executive board moetings
must he hold at foast once every quarlst, and notlesa .
then ones every 100 daya (praviously tho xofarercawee
ta svery 90 days), T3 118.81085) (B, 101708}

8B 253 {3) provides Hat if e ansoctation soliults
bids far an "aszcalation profect’, the bida mush bo opened

dntlng exetutive boasd meslings, Suck pyojeck ja defived
g8 including mantenance, Teplacemont and restoration
of commoz sloments or the provision of services fo the
angecixtivn. (NES 116.81144) (GLf. 10/1709}

QBT A, R

Pags It along

Gota nawalelter i%our aommunity? Bo syra tofetyour
community knowwhere they con Teview all of reoont
changes. Resldants
re!a.had publieations, enline 2t wwvirod oulenv.us,

sea Community Ineiphte. as welt a8

AB 511 (1) changos audif resnirements, H tho .
HOA budget ia vndsr 375,000, financlal state.
vionts oaly have to e reyiewed by a OPA during
the year immedialsly preceding tho year ofthe
. vesexve abudy (Audite aro polonger required), I
Jbudgets ave $76,000 o $150,000, thers fuel
needs to ho an apnual review (again, no audi},
-~ Por hoth-of these typed ol associations, howevery -
15% of e voilng viembors can sabuit a written
redquest for an dudit, Further, i budgets ave
aboyve $180,000 hera must e an annusl awdll
by 4 OFA, (NBD 114.91144) (B, 1071/60)

5B 142 (23) providea $hat cvsa i ihe govarning
dogaments atate otherwise, the executive boazd |
has zuthoxity {o dmyose pesessmente to estallish
ailequate Yeserves - w

the sporoval of oweners, Thea aamemm -
howaver, must be hagad on the reserve study

{NRS 11s. 8116) {EfY, 111049)

£ 185 {26) Mansy In aparating nccouniy may
noths withdravm githant 3 signategss: oho
sanst be'of an executive hoard member or an

BTk 162 (i7) alasc providss thet there ave 3 cmmant

pordodds for svmers, At (he beginning of the meetlng, com- -

monts nre Himited to agenda itoms, At the cnd of the
mesting, comments can be on any subjeck @RS
310.81008) (B, 1071109}

offinge and the zecond muat be of muotlier mom-
b of an exeautive board, an olficor or the community
mansgey. However, thore oan he-g withdzawal with just
1 signature for 2 limited pugposes; fransforring money to
the reserve account atregular intervals, or making auto-

Hee DI Dlyest on Poge 8
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matle paymenta far utilitics, This does NOT apyly-to llm-
ited-purposs associations, (NRE 116.81168) (B, 10/1/02)

A1 851 (3) This seetion provides hat asscolations,
exreantive bonrds and cominurdty managera mwst doposit
aesotiation fuwde in finencial natitutlons that axe 1in.
Novada, 2) gualified to condaet hustress in NMovads, on 33
have consanded te fustsdioton of Novads conets and the
Diviston, if out-0f state. In addition, excapt as otherwiee
providad hy the govarniug documente, an asscclation
ghall depasif, praintein and nvosk funds in;’

1} properly insueed actounits (FDYY, National Crodit
Unlon Share Toswraney Fund, or SeawriHge In-
veator Protaclica Qimp.); -,

2 with.a private insures fopproved under WE3
678.78b); o :

3 B In United States goveroment becked sevnri-
tiza, (NE 116.311895) (G, 10/1/05)

£ 951, {12) (19.5) and {18.7) requlse that the nosocls:

ilon gstablish resorves nok ouly for major components of
the commen olenents hut also for "any other poriton of
the CIC that the nssociatlon ta obligated. t malntaln, ve-
paly, replaee or restoro,” (NRS 118,83181) (REF 10/1/50)

AB 880 (4.5) Paat duo fines eon nd Jonger acoeus in-
{orest, (NRS 118.81051) However, Snterest can e accrubd
{ur paat doe amessments under AT 850 {5), (IRS *
114.8116) (BLL 7/105) - i

AT 350 (%) Paat due nessgsmanta that ova 80 daya or
wore peat 4o boar interest ab a rate ¢qhal to the prims
xate at the largest bank in’ Neyada, plus 2 percant. The
offical xats i posted ab wvw.fd.etate.nv.us. (MRS ~
116.3118) (B, 7Thiopy . .

SB 182 (12) Whore fhoyo are fines against an owner
forviolations which have heen cofmitted by tanante or
invitoas, ths boaxd cannot imspese o fine againet flic .
ovmar unlesd tho wolf owmer 1) perlicipaied In oz anthors
ivad the violakion, 5} had prior notica of fhe violation, &
0 Tiad an opportunity 2o stop the viclation aud failed {o
o 5o, (NRS 118,8101) (Ef, 10/3/08)"

80 182 {18} oreates addiionsl due progess protes-
tme durng violatfon heaviugs, Owners must be [nfemed
1hink thoy hevo the Xght to counsal, tho tight to yeesant.

Sea Bill Digust on Page 9

e GloSSREY o

Assemhly Rill (AB) .- Ono oF fwo potentis] prefixes for
lagistation in Novada, the ofher Deing Benate Bl (SB),
ovads hag 1 bleamorsl Laglalaburs, slwilar to the U8,
Oongreas, Legislaten vy originate in either the atats
Hanate pr the sfato Assembly. Tvon Eavigh 7 mvist ovon-
tugily pass both bouses,  bit velains its orlghnat name,
which also {ecludes 5 nuniber based upon the oddos It
was Arafted (0.4, 5B 183 followsd xight alier 8B 152}
Thera is no practica] diffevance hotwaen tho twa,

Asssssmonls (or dues) - Bach unit ownee 32 sbligated
pay a shitra oF the common espengss of the sesoclation, -
pwoh oo {ha cost of landecape malotenance, lnaurancs,
aqtllitlng aud admisistealive coste. The amocunk the unie
ownacis abligaiad to pay is the aszessmont, This may bo
patd moathly, annuelly, or anywhera in batween depend-
Jog upon tha ITOAS govarnidg dosuments.

Cominen-{nterest Community {010y Homuowrsrs
Ansoclation {HOA or adsoolation} —meens real sstate
deseribed in & dedlaration with respeot fo which a par-
5an, by virdus of hig owneeship of o unh, ia chligated to

pay for a shava of tie veel eotafs taxos; nsurtenon promis -
uri1g, mainfenanon 9F oftior improvepent of, ox sexvicss
orother expensges telated to, commion slements, other
uniis o oflor xeal astate desoribed in that declazation
(RS 118.021), The more fonilige form lonieownsre

‘assordationt” bs need Iuterdhangenably with UIC,

Commlgslon on Common-Interest Cotimuhltles
and Condominlum Hotele {Comminsion) —.A sevon-
membar {ae of Oot, 1, 2009) pansl, appoirted by the gov-
ernor tharged witl adepting vogulations and helding
Tieadingavogatding violations of NRS 118, The commis-

 sien comprizes-an attorney, o CFA, R communily man-

agey, a developmont company exseutive, and fhreo ©
‘homeowney sasnciation mpmhm .

* Executivs Boardl Boardl of Diréotorsl Bourd ~

These torms aeo wsed intorchangeably, A the governing

- by of om agsocdation, it may crenta polley, hold heas-

ings on violations of governing documents, and pexforma
aidnintstvative voles, Aftar an association teausitions
from dovolopen tg hoasawnor controj, tirectors are
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witnesses, aud the right to pressnt inforavation segand-
ing sy confiich of intevest of auyono on Ho hearing
pans}, The Commission may be adepting regulutions ¢a
thesu rlgliks in The Subuwe. Also, theas rights avo mind,
yum dus process rights, and do nof presntpi any governs
ing dognment provisions that pruvide sveater protections,
QRS 118.51085) (B, 10189 .

ST5 7185 (1) Wikh respact to netonly orvnsza snd en-
anta hut aleo avitess, thers nro some chenges xigatding
fines, Thave tan his no finee impesed dgekast an ewnsy,
{onant or invitee xegarding the dolivery of goode o¥ sex
vicas by vehicle. Tn addition, “noftes” requirementa have
been oxpundeil se that fines gannol be imposed ylese
tha oxmer AND, i difforont, (hé paraon against whont
tha fiue wilk be fmpossd, has written notice of the viola-
Eon, An oynter wilt ot bo Seomait fb have recelved Wit
tex notice unless Itwae matlad to the address of theumlb
AND, If diiferent, to & metliug address speoified by the
gwvner, At Hhs hoarings, an excentive boaed momber wiio
has not prid all asseagmonts cannot pasticipata in the
hearing or voiz, Huch actions witl ronder the hoards ac-
tione yoll, The party who roceives tho five esmregueat, -
within 60 days altor paying any payment on: £he fing, &

statamorit of any remainlng balaues owad. MY
116.81031) {EL. 106/1/09) i

B 283 (£8) Avoociations shall gatahlish a comptanca
geooant o acconnt fur fngs, whick arust be separates
from any acesunt establlalizd for sasessments. (PRS-
116,310315) (B4, 1071/11)

CREDENTIALED PROFESSIONALY

SB 18224y Community menagers are prohibited
from taking retaliatory action agaiat an ownwr who |
complnined fn good fadth about violations of the law or
governing documexnts, of recoruniondsd the selection or
yoplacsment of an attormey, communtiy xianager or ven-
dor, Thesa proibitions azo apply to execttive beard
mexnbors and officass, enployoes ad ngends of fhe
HOAs, (RS 118.81195) (B, 10/2/9) :

35 187 (20 A civit eult onn rnow be filed against a
manager fox folling to somyly with MR 116 oo the gov
arning focuments, Theas sults can be fllad by iho 2588
elgtion - 02 by & dless of ownexs {af Toask 103 of ha vat-
ing membars), Furthar, managees are quhjaot to aeitive

Hea 1_32:1 Dlgeston Page 10

. e . mhemabmat mmran e e 4 4 -

eleeted by the momberabip, afthough vacasoles of noex-

pired ternig may be appelnted by the bewrd (Lf the gov-

orning decursonta llow). Diresters igpfeally select oift-

core (proskdent, ete)) from amenget thomeslvas, elthough
. officerrs aire viot requited by Iaw o ba directors,

Nayada Adminfatrative Code (NAC) — Many Hevada .
Ravised Siatufes (ses bolow) indlude provisions for regw
Jations that"al in the dotaile” Thess datafls becomie
pact of tho Novada Administeative Gode. Regifiations
have the power af law, bus ave avbordinate te the stad-
utog that authorize thent and may be adopted ounly for
the puposes spectBed by tha statuto, After regulations
axe adopted, thay ave Jater “coilified” Into the Nevada
Adinlstrative Sode, Tho Comufssion on Common-
Trtorost Commuaities and Condominiun Hotelz hokils
hearinge snd arlopts regulations authorized by NRS 116,
Thase becoms part of NACG 116,

Novada Revized Stasutes (NRS)-- The iaws passed by
tha Mevada Legislatugs, whinh ars orgeized By subject
1rty clisptors, Foy [natanca, Ohapter 116 of the Newmila

Reviced Statutes (NRY 116} I called *Commor-Tnteroet

_ Dwndrship” and direetly partaine {o bomecwners aneocla-

¢lons. ONby shaplers of stete Law also apply to HOAs,
smch A £ho dhaplers affeothng the towing of vehioles,
pools and epas, energy efficionay and fir housing,

Orahdssian for Owners In Common-Interest Joims
mes enid Condemintum Hotels (Bmbadsman) «
The offics, part of €he Real Eatate Dieislon, thatpiniucns
this pewaletior, Tt ol=o eduaates HOA xesidonis on thigle

 xights and respaxsifilities, asslsts in vesolvlog HOA-
velatod diiputes, and maintaing axegietey ofail HOAstn

HNevade, Tts duties ase supplomented by othes seotiona of
e Division, which Heonsos and regulates cominualty

. managers and investigates issuoa relating to MRS 1186,

Sanata Bill {8B)~ Sua Azsemdbiy BIL. -

Tuit Ownerf Homeowner omber -~ These terme ars -
uzed lntorchangeably, The members of & hemgow/dera
pagocintion wre tho cwners; not fo tattants, A move do-
eelled definfHon meay be found in NRE 110,098,

- m—rmaana
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BAGE 1§ ) ‘ COMHUNITY 1H8IGHTE YOLUHE VI, 15U §
Bill Digest .
Lo tivued fram Page 8 :

" Forthed thy Aeclarant roust pay for s puotllary audif

flamages under certain condilions, (NRE 1164117 (B,
- 1073/t9) ,

BB 182 (39} provides fir the fssuanca of temparary
coeflficates for com unity management; thy a'perfed of
one yzar under cerbaln ohuumalanm. (VRS 11dA.410)
(BE, 1340

SB 183 {39) Resorva study speclalists must harogie.

teped with the Divsien {dhanged fiom being required €0 -

have 5 pormai®). (MRY 11442800 (EF. 10/108)
ARBITHATORS

BB 182 {40) This provision establishes fhat arhiira.
tore must provide apaciic Information o parilas, in piain
Lnglick, thatexplains the prosedeves and law, induding
information on sonfirmation of awards, judgments an
awards, and appHeable Iawe and comxbruden voparding
attorney’s fees and cests, It also clavifica hnd in nonbbnd-
ing prbitrntion, parties have 50 days to commeiice ast
sotion i eouzt, and e.year toapply to cowsd for conflema-
tion of the award. Tn binding avbilvation, if 4 party seskn
10 hava that nward vacated, o commencss'an ation in
coutk, that pereon witl be responeibls for the opposlag
pary's atiornoy fods and cogls i & move fayorable awaed
or judgment i not recolyad. (NRE 86,330) (KF, 10/1/00)

SR185 (18) provides (hat Ehe declrrant muai provide
to the agsoctation ax arcounling for monay of the assodla-
Lion and auditsd financial statoments for oach fiscal yesr
nnd any andllary period from the date of the Jast andie,

sail must deliver it withln 210 dage affer the data the-
deslazants sorirel ends, (VRS 116:91036) (BE, 1071/08)

. - BB183 (I provides that, with reopect to the con-

worled hullding vegarve daflelt wiilsh thn declarond must
daliver bo the assedation, It 13 defined ag the amounk

*hecansary i replace major compenentd within 18 yoms

aftor the date of ofescrow of g
fpxevionely had heen the fate of the frat sale), MRS
$16.810095) (B 10/109)

TE LD

8B 183 {8 allows petitions to the Divialoa for adyi-
501y opfinioms and rullngs, (NBS 110.028) (TE 30/1/08)

&P 182 (B0) ndde 3 members who areunit swmers to
the CICCH Commissien. (NRI 114.600) (B 1@.1{09}

5B 263 (%) The CICCH Commlssion now s lmposs . -

adminialrative fires of up to $30,000 per violalion
(previougly tha Bmil waa $5,e00). (NRE 116A 900} (B
wiey -

mﬂmngmmx&w Jogal dosu:

HOAs: Forms have changed — Get yours up to date

When the law changss, so dnea averylhing slss. This
is tows eppecielly of all the myriad paperworl Aesodated
with 4 limeownor sesoaciation,

" Buma of these changes ere fntemal: Daym spenday
list both homeowner comment perteds? Dp your candi-
date disglosuraa forms gk all the yelovant questions? Do
your zeaale paskages contain a sfatemont [igting all cwe
tomt and expooted foos, fines, assesaments and oftey
cogts? .

Jugt aa imporfant: I your agacciation wsbig the most
updstedform 1o do busingss with the Office of'the Om-
budsman? To ensure compliance with (he law, assonia-
tions should shedlk the Real Eetate Division's Web sHe,

“warw.eallstato.nv.ue, aroh Hate they havs businesa witk

the etate. From: the ntainpags, eclect the gray-bution
marked Parmo o1 fho homo pege, then lodk Foi Bhe forna
by Typa {click on the word "“Type® e srek) Heroll dewm to
the sot of forms marked ne Cormmondridsrest Cominmu-

nfty,

Homs of lo dovumants attyclad by (ho 2000 Lepiela-
{ive Hoanlon Inplude: Annual Azsoclativn Registration,
Reesrva Study Bummingy and the Candldany Disdosure
Statement,

In eddition, assoolationd evbmittlag payment for an-
gt yogletration must remembor that all HOA aparating
sspanges now raquire fxo signatuved (except limltsds
parpoze ¢1es), one from a director or giiicor AND gnother
fram g divector, offfeer oy community manager,

T T

US %ﬁ%&]%‘é{)HNSON) 0782

ST




+

VOLUME ¥h HSUET

COHMUNITY INSia H?-S PAG& Il

Educational @ppoﬁumﬂes expand in 2@1@

.Quireach classes cover fundamentals of managing an assncfaﬂon

Ttina duly and Jegal xeopouaibility of a}i HOA hoard
members fo keap informed of changes to $hé law, While
thave is much to loetn, $he Oice of the Ombudsman
hopea to make thin tesk a Httlo oasien. Ourataff hea ere.
afed publications and classes to make Iearning the new
miaterlal aa almpis end convenipat az possible,

. The first elnug dataes ave slready under way, Pagics for
Boavd Memliazs is prosentait monthly et Tocations
theoughout the atate, This 3dour prasentabien rpddvesnes
HOA brsice, such g8 meotings, eleclions, recordkooping,
and FHawelacy duty, 6 also ofiers a fen for anking ques-

tons, and presenia lifarmaton ou aﬂdxesdj.ng‘ commoa
asseciation chnllenges,

_ Adittlonal ciasses on various HOA foples will be
piheduled thranghout the yesr. In additioy, saminata

taught by contracted suljost matier oxports ave planngd

thronghout £he yeav, Vit

i rei alate nvae 0O Momtinaralomt seminere

fr gu updated lsklng of clasa opportunitiss,
Registznton ia required 28 peaiing is Nmited., Gmtact

Wicholas Halay ot 486-4488 or omail to

rhaley@red.statehvus to ragisier,

HOA residenla atlend Lhn
firat *Basles for Buard
Memthars” claae, habd st
{ne Bradiey Builing and
(eloconfaranced io -
son City, Yhe thres-houe
prozoslatlon covarg the
fundamentals of gerving
a5 3 board membey end

{e jaw ftom the 2000
gesyion, Addiignul dates
&iq schisduted monihly -
Throvghotst 2090, s vl
as clasaes o speacific

E  subjecls.

Publications synthesize old, new law on meetings, elections

Adding rtew Taw fo old, the Offics of the Cmbndsman
rocantly tasued updsatod brochures on meetings, slee-
Hony, and goneral infoxmation for Spanish spaakers,

Ths breclinres are evatlable online at
httphorww.xed statenyaf0EG el m and in print form
at geloct utnls ofices, inaluding the Real Estate Division
a5 2601 B, Bahara Ave, In Las Vegas and 788 Foirviow
Dirive In Caxson Cliy.

Assoclalion Mealings oxplaing the dlﬂhrent kinds of
wesiings, the genoeral piwpose ofaach, and schadeling
and agenda requivements, It Hals the vavying treielines
for all fypes of mestings—yogenn alons o keop 1t handy,

Aszaeintion Blectlons givos a etart-bofnish ovarviswy
of how to comply with HOA glzoiion law, induding a de-
pictlon of a thwec-onveslope aysient.

The Ormbudsman’s Bpanish Iiaghura covoera the vary
hiasles of ow an assoclation works, s well ao informa-
tHon on cur afea. IE is usoful forbridging il conimuni
cation gap with vesifentenotwall versed in Bugish.

e hrodhuares bring fogether all of ths dotails of 2
paxifoular sibfect within MItS 116,” said Nick Helay,
<dweation and infermation officer fox fhe Oflea of thie
Ombudaman, “Whils some of vitr products spank 1o

. changes in the law, the brochures take a prelicular tepic

~ sy elections— aud present the fopisas awhole, Thisis
dltimately how ¢ of us witl come fovndergiand thege
chaoges: within the context of the existing laen”

Additienat subjects are coming antire, Cheok the Wab
site foy up Rates, or saak thy Onibufoman otnf shaka
Hew,

L1l

Incorporelss changssda -~ - ¢
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. ar

Ffegaaﬁﬁ}f used f!ﬂf(ﬁ' io g@mmm@nt ageﬂc;es' :

Following mre Loks to publis ageneies uaed by HOAs

it of registorad Rogorvs Bhuly Speelallets —
htpdiwerwred statemvaus/OICFse him,

Nevada Bawratacy of Btate {used for HOA's carporate
fillag} - hitpfiewwanvaos. gov!on}mc!

Upconsnyg slasses —vhﬁ:pﬂwww.red.state.n\r.ud
Q/Eemd R srafomb seminare.pdf

Prlmo rate (besls for which assoclgtions may charge
intoyset o8 aessasmenls)-—
liupﬂwww.ﬂd.alate.nv.uafl’.tinw}’rimelntarestRat

pypdf -
Mortgage Lending f)illrlsion — liipsimiduv.gov/

- Meighiborieod Services, Henderast -
- htipdfiwrww.cliyefiondorson, com!naighhorhoud_ser
vioesfindaw.plip

Neighborhicod Ssevices, Las Vegay —
hitpdiww.ladvegasney ada.gov/Government/neigh
Dothocdsorvicoshim

Nolghhorhoott Services, North Lag Vegas

hitp,h'nltyoﬁxorl.hInnvagns.mnﬂﬂapartmen#d{my]{

anager-’ﬂeighbn:hundﬂmlee{i.ahun

Real Estata Divlalon-— hitgsfwrreredstatenyns/
Anxuat Aasochations Reglotration -

hHpYorwwaedstatenvinsformeE62nds

Hererye Biudy Bununary —
hitp.ﬂwww.rsd.stm.nv.wforzmml)mﬁdf

Dadlarstion of Carilfieation (s:gned hy new hoard

members) —
hitpdivww.arsd, stata.nv.us.'fotmslﬂoﬁ.pﬂf

Balbre You Purchinse fn & Gammon-futereat Gommu—l -

nity Nid yon Knowt —
httpdiwwerred.atato nvougformefids.pdf

Tutexvention Affidavit —
hitpdiwww.cedidatonvaus/formaB30.pld

!.’cu.uﬂg v. issus m

SIALTNTAD

| 10268 AR A teerey
qawa

EpyIsod'sn

ALSINEHT

z.eﬂ-?otssm fufap w8
- B0F BYymg NusAY eMiqug ‘o {095
&usupqﬂnﬁgmnqlegqgggamdeq
i A g
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Logout Ny Aacovnt Sessch Ments Now Distriel ORECHmina) Baech Refine Search Rack  Looation : Diolret Coud cwdﬂnqma ‘e

, REGISTER OF ACTIONS
v Cage Mo, (6ASXI0ED .
. Korbd| Fammily Living Trust vs Szuliig Hountstn Ranoh Nestsr CasaType: Tiodo Property
"Agan, Bay Capltsl Corp Bublypa; Liang
N Beta Flied; DB/2T2005

Lodallon: Papartment 48
g Comrorshon Cage Mumbey; ADIIER

§ .
— : VAR RO, SR
' Lead Alloimays .
Convasien No Convart Vatue 59 N16AB23059 -
Extendag Romoted: 0412452000
Connacllsh Cunveried From Blzckstone
Typé
Debortefant  Bay Gapilal Oorp .
Defsndent  Spring Mountaln Ranch MasierAzan Jenh Byle Leagh )
' Relamed  + ¢ .
** Cohyfidential Fhons *
HNulibas **
fnlaryenzs  Reooalust Sompany Jemmy Y, E_lan;slmru '
Ralaktad
# Canlidential Phone
Humbsr_“ ..
Blatalfit  Worbol Family Lilng Trast Anfta I Helden-
SR e e Ootattend
"Rafakod
* Conifdshllal Phona
Humbar **
EvEuTs & QREERE OF THE COURY

172012008 Hearlnp &%ﬂﬂm.ii {udicial Officer Glacy, Jaokle) :
ARCUMENT/ FLTF'S MYN FOR PREUIMINARY INFINCTION (8 Cowt Claskz Sentira Joler Reporler/Rocondsr; Francesed
Haak Hooid Byz Jockio Glags ) .

Minules . . .

et o eaunsl egarditg i 1 6o whatandwhot ' oulinetin NRS 116

- Argimnts by cavpsof regar -3 npio pay whata A3 CONIANE SNpROANS 83 @ 116,
ggum ORJERED. the Assotalion mng:oﬂaei The suparroriy Fon including up lo 5t montig of fale fads, cdleetiin

foew and ailomey'’s fees; hawavar enyihiog siior Rreclosursfa nolhcwdad‘mﬂ]vwhamas batoré - apd counsifs o

mdke aure averyone flas iidlice, COURT FURTHER NDRDERED, (e previously Ipterpled fuilda ar fo be RELEASEL.

#r. Leach lo prepara the Order sixd aubmit tv Me, Baker for epprovel2s 1o fomm ead sontant, .

Paritas Prascit
Rohwn 1a Reatster of Antfons

hﬂps:fhmm?.ciarkmnty_couﬂs.us!Anonyrnmw!C'aseDetaii.uspx?CaseID=663&265&1{aaﬁng.., 9/B/2010
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{paga 1 of

: 30 }Lﬁﬂ : ,' 1 h
o i Anita KH McParland, Esq : _—
4 Nevadg Bar No, 2:18 HME 1.
3 Miirl}'ﬂ' Bﬂk{}l’, Esg, . H‘ﬂ 3“ 3 5’1 ?‘H BE 3 ) -= } ‘. : -
. evada Bar No. 7391 e LT N P
4 || 7608 COOPER CHRISTENSEN LAW FIRM, Lﬁg""‘“ e o O
& # 820 Sonth Valiey View Blvd. BLERK R ;
“Las Vegas; Nevada 9107 . . . :
6§ (0z) 4354175 . Cu
7 1| Altomeys for Plgintiff - 2
KORBEL FAMILY LIVING TRUST
gl _
v DISFRICTCOURT .- . . | n_‘1;“=ﬂ:ﬁég?
t 0 ) - . R . .
,;% i - CLARK COUNTY,NEVADA - *-
5| ; -\
-
5 'g g 12 IR E L
‘E = R’ I ) . . .' . -
3 gg 3] KORBELFAMILY LIVINGTRUST | . . - - :
gf Plaiatifi(s, CaseNo: AS2I959 °
T ' : DepNos ¥~ . - d
m '&: 16 - - ’ ' . A0,
T4 SPRING MOUNTAIN RANCH . _ i
Z 3 17] MASTER ASSOCIATION; BAY o PLAWNDIFFSBRIBF. . . .. 30§ . .
gg; s | CarrEaL coue, . - [y
- : - ’ .
Oga 9 Defendant(s). - - | Heariug Date: November §, 2006., )
® A : Heardog Tiae: 9:0073.m,
B 2 _ . :
-21 Plhaintilf KORBEL FAMILY LIVING TRUST (laminmer‘“mainﬁﬁ“), by and throngh fs
22 Aitormeys of:ecord Aniia XH MoFartand, Esq. and Marty G, Baker, Bsq. of “The Cooper
23
” Chuistensen Law Fitm, LUP, heceby respemmlly subm:[s this brjef pursitant 10 the Coun‘s minule
a5 [ order of Seplembar 18, 2006 andi in support of its position ngan:ltng the ludiciﬁl th_mprelgtlunﬁf‘: N ',
26 § NRS 1163116, ‘ o ;
2 1. SLATEMENT OF THE CASE

]
.

This case soncems the determination af what homeoumers assessment amaunts arg owed

g 0 TR

SOUNTY CLERK

— i
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M . . . .. - 2.

-

lt by a new properiy ownsr who purchases real propey a i'l'frccloswe snle cbndur,:lod by the

bemf Telary of a ﬁm deed of Lrost.

H. "ﬂﬁlﬁﬁﬂﬁm
What {3 the comeot application of NRS 16:3116(2); whnhslata

“The Hen [for assessments] Is also priortoall sacursly irztemsts ﬁessrih‘ed i "’
paragraph ¢b) 1o the extent of the assessmunts for x:ommpn expenses basgd- onthe - )
petiodic bidgel adopted by the sssociation pursient fa NRS 1163115 whie * . | -
would havo become due In the absence of sezeleration during the 6~m0ntl|s o .

" immediately preceding Insmuuonof an astion 1o enforce ﬂw ]:en

M. ARGUMENT

W o N W D W M

)

8 S
>

Alihough NRS 116.3116 establishas lion priorizfes wifhréspect to, fe.tights ard

n
L

obligations es io & homeowners assorlation such as Defendant Spring Mouritéianhch Master . -

-

e
-

Assaeiatton {herclirafter *Spring Mountain®), thore has bedn 4 great deal bfcopmsidn Mlh

e
LA BLF. ]

respacl ‘o what payment may be demanded fmm persons who purchase prupeny atfa reclﬂsum

3

gales ﬂmducted by the hesieleiartes'of firs deds of trust held agmnsl thp property. &5 a 3cnerai

—
o8

rule, the first monigage secunliy interest is of the h: ghest pnomy, and an;.' junlor Hen.or mc»n cape’ |

»
=

4 is extinguished when there is a foreclosure by the first deed of fust,

2

Meiads, huwa\'er; hag uﬂupleﬁ What is krown asa “superpr!oﬂt)""!ierl"slatﬁle with

I

sespect to planned communtiy/omeowner's assocjations. Amordinélqﬂﬁ& 116:31 Iﬁle. 8 ﬁ_éﬁ

(g

assessment for delinguent “common expenses” {is sesotiation dugs, common area ﬁ\q]Mcnmc:ta -

L duos, ote,, as set forth in NRS 116.3115) fncurred up 1o gix (8L manihs prtor ko institation of.an

aotion to enforce said {ien, does have a priority over a firsat securlty interest regardiess of the prior

.
KN
‘dmbv'z‘g

recording, Landseape violations, finey, and collecilon cpstrare clearly pipt “common expenses

o

3. r o
- I P
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qum“:ﬁ-wm

yont
-3

@

based on lhe periodic Tndget adopted hy the a.sswiauon .
Unfurhnmie]y. sinos there has been nojudlelnl m{erprcmﬂunnf thig sla!u]ﬁ b}' Elv;‘—
s

Saprcme Coutt ofNevada, homeomers assoc:aims, as we}las ﬂmm}lammn agenclea who

weorks fr them, very-frequently and lmproper!y demetd payment of'{ housands ojdaliara ﬁ'nm .

new purchasers for ilems thal are not pmpcﬁy fncfnﬂéd in this supdrprioshy pon Fﬁn of ihe tien. I

Somclimes fien telense ibes and ather § uems are dfm‘nanded from hothjhe new awacr (as:g

Bt ek e nl-u—- —

b o
wﬁaagama.gg;

bﬁ “norder to cloar the len andprov{de tlear lille o thy SﬂbSBqliani purchasér, 'I‘ypica!l}, at thfs

tsnparpﬁeﬁiy claing) and from avaliable excess prucecrls {ozn. non-superpnonly e!aim}
iFrequently, a Izan "which was only a fow Inmdréd dolla;s bal[orms intoa demand fqr l}lq'usnnds df )
idoltars for eXtarney fees and costs for si_mply re_cmi!ng " srnndeml lzmgnd,nthe ofdefaulr. T{m

tlegal and gollection fees are ofien sany tlmes flie amouns of the lien.

ot investory who intend {0 mfurbzsh and resail he pmper{y B§ qmckiy az pdssﬂ)la Frequently,

poiistan escm_w has alrdady becn opened and the tr‘ansaclmn'wm:}he buyer mils{_ﬂ}o&a wm;qn a
shoit period of fime. '‘When the ovnerfinvestor is faced with in excbssaje Bnd'i‘nmnecj.t-iematnd,
ihn,v are forced 1o make lhe deefsion as to whether or not it Js finandially feasible fo fite suit
against {he associaon and their sgents 1o have tha Hen reduced, which-may sesult i iho loss ofd |

salo 1o a subsequent purchaser becauso clear (il cannot bz provided wniit the associotion

relvases the llen. The owmerinvesior's other and often troro fgﬁéibie aption is to siinply paytha | .

amoum demunded by the assogiation in cxder lo présenre the sale for the subsequent purchaser,

-

Liko Plaintiff in 1hs casa, most pariies wiho pumhaseimmes rltﬁ:uec}osure-sn!es are Banki |

ﬂle amoun{s demﬂnded [emain unknuwn umll the pmperty is fo bosofd ton suhsequ.tm bonuﬂde i O

purcémsar “Atthis point an Bdcrow Demand 13 gensraly requesied from me peﬂinem nssdcmﬁorr "";' ahl ERE E
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\bm--.:fc{m.n.mu...

— v e g e
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204
2f
221
23]
24
2
2

a7

28

.

‘B, NRSUI63HGA 1ED 10 THE SACTS OF THIS CASE

In the gase a1 hand, the beneRofary of the seccmd deed of tnlst cunduded Amarty Judlcial
fomelosure sala and sold the properly Jocally kitown-as 9021 Litle Horss A\renue, I.us Vugas,
Mivadd, APN #125.08-221 D16 (hereinafter “the Property’) Y Defendam Ty Cap;tal Cg:p.
{frereinafier “Bay Cspﬂnl‘{],who became e vested o'wner oi‘the Froperly Upon: !akmg .
‘ownership of the [‘mpeﬂy Bay Capital did not vorréct tandserpe: mues.whmh wera s:ausing
niohatlonsto be assassed against the Property, and did not curc amou]'ds owldg t6.5pring,
Mounlain . , ’ o .“ .

Then, on or abous May 1, 2006 and after the sote 1o Bay Cnpila!, 1he bgneﬁoim' uf the
+first deed o{‘ brust condur:ted a non-judk:ial ﬂ:meclnsure gale, ot whieh fime [l;e Properly Ve sbld

to Plalntiff, ATrostee’s Deed Upon Sale was recarded in favor of- Pimnllﬁ' on Max o, 3[!06

) »?lamttﬁ‘pmmptlyml'urbished ihe Properly and mng&d oscllitte aa\lbsequempumh‘aser. -

E?en%hnngis fhie monthly assessnients o the Propeny are appraximately 340, OI] per month,

Sprmg Moumam uuiially ]Jresenl{.d Plamhﬂ' with & supmprmnty demm:d for S'I,Sﬂﬁ 07 Spnng,

in ﬂi’& amount of $2,151,67.

Plainsiff folephoned the eollection agent who was hmdifngihis ucccuqt:fai Spﬂns .
Mountain and requcsted [hat said demand bs re;apponiuﬁed-tu ﬂ_le wrrebt amc:ﬁls.ije'tv}eqai thg
super-prarity portion owed by Plaintiff, and the nmx—supainnbntypomon 1o0- be paid frombmass
pmceeds, bt Spring Mountain refused fo amend iig deinand to camﬁlywlth NRS Chaphr 1 16
Rather thon assent to Spring Mounlaht s demand, Pla‘mllfl‘ elested to ﬁie:mit tmderNRS

108.2275 for Frivolous or Excessive )\bﬂce nfl.ren. Inorder fo prowde ihejr subsequent

-4
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purehasor st ol file, el was fosced to deposit $10,000.00 with tho ile éomgany | -

pmding Ihe uulcmna ofthlarasa

_ nccause of the dispute hetwecn ihe pnr!le& Cuunsel fnriha frustee:whn cunrluﬂed Iha
romclusum sale on ﬂle {Tvst deed of trust elected io intervene Ih lhis case, ll!!mpl':ad 1ha eoess

pzocceds und request attorneys' fees for dd]ng 80 pursuant t NRS#D 462 'I’he exoesd pmceeds 1

have now been dapleted by shousands of doHare because of: Spring Mnuutam atéﬂlsﬁl zo .
reapportion ftg demanl. ' _ '

- Undes the clear and presise app]mailon of NRS1 }6 31 16(1), the unly ﬂmnunls What
survived the foreclosure sale and canstituie (e su;:erprlanur‘pwnion ofthe. I:en e “awmeﬁw

-\.,

for common expensa based on the perodic bucfget aflopisd by #he fssociation puﬁsuant tg NRS

-4 1631 15 which wouldhaw: bogermedue n the absence of ncce!e:aﬂo:: during e mcnlhs

 immadiately preceding fnstituifon of au acliun toenforce the’ I;en v Based on 1h|s!angunge,‘

PlaintifT' pnailion is thot it should !1avn to pay on]ysuc manths of monihly assesaﬂenls with

oterest fﬁmi‘ms any sascesments which aceried during PIainhff‘sownmhﬁJ oFiﬁe i’ropem-, an.d _‘ N

any charges incident fo Ui transfer of the Property f@sscss_menls qf$gi9.ﬂﬂ p_lps m{crest!
Bscrow Demand of $150.00; and Tremsfor Fee of §300,00, for = olal owing #6690 plus
inlerest on the assrfssmenls) - '

In disousslng statutary mterpmlatlon generally, the Supreme Courtof! Nevada slatcd in

zmmgmm 122 Nev. Ady. Rep 44, 134 P.3d, 718, 720 (2008); oy fo]lo\vs
“This court follows the plin meaning of a skaldis ahseny ﬂnmnﬁjsmly. Wlw[har

4 statute is decmed ambiguons depends upon whulherlhe slatuie’s hangunge is

suscepiible to twa oF mote reasonablo fnlgrpreiations. “Whigh a staluie b3

5.

.owT .o
I
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_ ambigucts; we laok mﬂml.egls!aqua s intent in h1te:pre!mg lhe ala!l‘,]ie .

T this ease ihe Ianguage of Bho stutute mga.rdmg “assessments Ebr common mpense;s hw.-d cm

et fees, collecilon costs, or aftomeys” foes. Ful!owmg!he plain meamng oi‘NRS H46.31 16
|l Plaintif shéuld not have 6 pay pringMounlam for these uther jtentk, Spnng Muuntain may

-

EHi cnllecl lltasa romsupmpuumy expenses from fhe exdess pmceads- on dfpom mth 1heCum1

C. ,SEB?NG MOUNTAR SEEHS AN- %Pﬁﬁsm&mm
ﬂBMIGSIIE . . .

g The Supreme .Cuux‘l offNevada has yet o interprot NRS 1163116, The Sinte uf

\ouo-qchu.u'mm'm

—
=~

R e ]
) e

13 .
i Connecticut hos adopted  superpriority alature simjlps to Nevadd's, and Spring Mowsitain relics

; .
*15 JFon the Conncf:liculcasa of Fydsoy House Condominium Aésacig' o, Trige \'.rA'ngig,-‘ 223 Corm x

l§ It 610 611 A2nd 862 (3992) in support of s revised demand of $1,963.00.. Howcw:r !hc
17

18-
. Comneeilcut are as far apart legally and they are gcqgmphicalh' Az set fosth abgve,ahe beber.

By

zo;g Intespretatlon for the Court in this case s fo look at'the plain meaning n!:‘ ihty Navada stalote;
Y

21 Based upon the Coniectiout court’s deeision, ju addition’to 4ix menths of delinquent- -

- . :

n

74
25 # with the former owners' definguenicy, and purznant fo the pliin meabing of MRS 116.3116 ars

assessments, Spring Mountain contends ihat it-is entitied to vecover colletion cosly and o

ra)
28

5%

the perludle budeet adopted l:i}' the asseciaiion” fs un.umbip,uor:s This hnguagel:leariy mnhul’as :

delinguent a.ise.ssments within the statrlory six monfft perlod and dlear!ydacs not mclude fines, .

Connecnculstalutr:and 1he Oonnecucnt coun mlerpmtatwnthemofam mappdsne NevaJa and

aftomeyy’ feey From Pleintiff as pant ofils superpriority Hen. These gpﬁs'andﬁeé prg associated.

28 propesly vecoverable from tho oxcess proceeds as pat of the non-siperprierliy poﬂio_n_of the fisn, |,

o
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§ .
Tk
20 §f courd®s interpretation of our Nevada statute, the recult woulh be that PlaintifPwould be foreed Lo -

b, 3 1
TATION GENES 1163 LT T

bwme lhe vesied owner of the Pmpcrzy Thus, after satishetion of;qnwr i:eatsal]d moﬂgages
umierthS 40.462(2)(¢), Bay Capital is entilled o reeovar any exoess proce eds .-remaimng

pursuant 1o MRS 40.462(24), - Alter Bay Capital betame the'ovmerof the Prupert}l itpaid ug._t:

uouo,-..i R T

of the amounis that were uwing to Spring Mountain and did mot correst the Tandscaping
10 ﬂicandﬂion, ceising additfonal fines and violations (q confinually acorue white Béy Capltat wasthe
* ' - T N " . -t .

H hownten
i
1By .
$7,528,07, and slated that now-superprority demend was an additional $2,251.87. Since there

M hl )

15 i 'was 87,495.65 in excess proceeds, E.]:ring Mountain’s interpretation of the stetute would have

Spring Mountaie originatfy isisied that the superpidorily pottion of tha fien was

16 ,ﬂresutted in Bay Capital being awarded aphroximately 55,600 80 from the axcess pmceeds even
17

‘0 lhaugh it failed and rofused to pay Spsing Mountalii or comest vwialfons -

2 Ipay an additionai $1,234.00 to Spring Mouatain, Since these fimds wi_:u!&';be paidtby Pléintiff
under the saperprioeity portlon of the Hen, this amons) woskd ol néed 10 comefiomge
remainttg excess proceeds i Bay Capital would fhetefore benefit by this.amoun. Spring
tountal’s interpretation of the statute would fhus rewazd Bey Capila]’s bad bﬁhnvlor by

25
26 altowt tng Pay Capital 1o profit from natpayiog e.rnupnls it,sh:_luk! have-pa:d 4] Spﬁng Mgunu}in;

e

£ INSTAIE, \ DEMANS ASTRICT . |-

_ Inthe nstant case, the'beneficiary of the secnnd deed of-bust a'brec.lusﬁ:d aul:l an Gﬂpﬁal -

I£ his Conrt were to homor Spring Mownfaly's request l‘o'mhaudophmmhhé annéc,iicul 1]

Additionally, inclusion of theso adiiiional fees and egsts in the superpilority pastion of . - b
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-Purchasers at foreclosbre salesw;'m!d thereby be forced to cithier pay the exoz!:ila_n’l‘_amrfuljlg -
demanded ot seck court review of thic Jion arvoints putﬁuaa{t to:l@'RS- 108.2275, Both ofihese

-69ﬁons sesult b impropor and excessive expenditures for Forestosure sole pinchasers, © |

At fhe viatget of this matter, SpringMounIn‘in had the shoiee of. cnilectmg 8669 Bﬁﬁdm

—_ et
L)

veere Dield by ifio saliz frustee, Spribg Mountain’s refusal to mﬁand ll’s dﬂmnd mnlﬁad ina

12
- ldepietwn afavmiable axeess proceeds, and catsed Plaintif to seek relicf from ﬂ:eﬁomt.

Mdllwnaliy, Spring Mountalr’s inierprelauun of WRS-118. 3!16 vioutd rewotd persuws

15 col!eclmg exeessjjroceeds under NRS 40.462(2){(d), such e Ba:y Cupl!a[ in this case, for ndt.

16 paying hﬁmeowners assessments, while saddiing the foreeiosmﬂ gafe pumhaﬁat wflh lhu‘usanas of ’

: ﬁ{'do!iars.in addiiium] costs, I‘inally, S'prlng‘Moumaln's snggesled'mterpfefalmn of NRS 1 6.31]6 I
15 i " wouli allew the associations” coflection sgendles to conﬁmre demanding- thmlsandsuf dollars for
20 § fines, late foes, attsmeys’ foes and collcetion costsfrom f‘orealps\i_rq shlo purchasacs.

2 Both the clear language of the ststute and the squitics ofthis edse depiiand n slrigt - -

- .

, | nerprtaon ot it Purcantto NRS 1163116 PlaintHiF is btitled to o foifig that
2 . NCA S

24
25 | Platntiffis also entitfed to an order purswant to NRS 1082275 velessing Spring Mowunrain's Sien,

f) planif only owes $669.00 {plus Inferest ot shx months of assessma!-fls)‘h; Spﬁng Mﬁﬁmaiil.:

28 ) kae
27

¥

ihe liza would give essocfaion collpetion agensies free velgn fo continue echasging thousands o ‘

- dollars incollection costs end attorneys’ fees for filing 8 céupié of simi:te, gtandard doctiments, ** :

V. CONCLUSION - ST R I §

Plahwin fmﬁ co]iecﬂng the bulk of the remaining monies it 5y owed' frbmmtqe&s PJCH}EadS that- R
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way?s of W
1 and am!mg that Phintit recover lis aﬂ.umeys foes puzsmam to‘NRS lDﬁlﬂ?S(&}fﬁ}
2 DATEL his gog"day of Qetober, 2006 e e
.3 E ' M . * . . ) ) . s
4 i THE CGOPER CHRISTENS;SN LAW PIRM; LLP R
. By: q R
61 o Anlta Ki¥MoFariand, Bag, - S
. NevadaBarNg.8H8 =
i Many G. Baker,Esg, - * .-,
8 Nevade Bar Mo, 7591 - -
olk 820 Sauth Valley View! n;vd .
| Las Vegas, Nevada 82107 2
104 Atlomeys for Plainyift. L
i KORBEL FAMILY 'LIV]NEI TRUST
12 B - . )
oo CERTIFICATE OF MAILING - |
i3 - ) o i . . -3
wl T HERGBY CERTIFY that} am an employes of THE COOPER CHRISTENSEN LAW
48 H!me, LLP, and that on the _ 3 vty of October, 2006, kszrved:a frus and correp! copy of e
- 16 foragoivp PLA!NTIFF’B BRIEF, via First Class United States mail; postaaa prepﬂfd on ¥he )
- 17 . co - . . e
1.3. pames indieated'beluw
19 8 1oha &, Loash, g, )
20 J Sontoro, Difaps, Weich, Keamney, Yohnson & Thompson '
* 1 400 South Fourth Street, Third Floor
M B Las Vegas, Nevada 89101
22 § Attomeys for Defendant -
» Spring Mountain Rench Master Asawallon .
7 ' ' co
Y . <y
' 2? Y Anemployoeof, || ‘- s
74 - THE COQPHR CHRI :I‘EBSBH"-LAWI{JRM, LLP
C 28 ) Ct
. ) l .
L. i

e -
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SaHroRg, DRIODS, Wales, KEdoimy, JorNaok & THEHPIOR
R HLrr. KO STRGEY, THint Fiiam, L Wi, Hovese 5001

W 16T

ATODD PRI-ODOR - X [FOD PRI-tH12

- —

W om s A Wow

i Mevady Bar No. 9023

BRE . Bl
JOHN E, LEACH, EBQ. J ; i
Nevada Bar No. 1225 :

TRACY A GALLEGOS, ESQ., ﬁltﬁﬂ
SANTORO, DRIGGS, WALCH,
KEARNEY, JOHNSON & THOMPSON

409 South Fourth Stregt, Third Floor o ; o
T-as Vegas, Nevada 88101 . 9&.‘& C:; ? A
Telophone:  702/791-0308 N S Y TRETE I

Faosimile: 7027911912
Avorneys for Spriug Mountain Ranch Master Associndlor- ~ .

" INSTRICT COURT ..

' CLARK COUNTY,NEVAPA . .
KORBEL PAMILY TRUST e - o
Plaintiff, CaseNo: ' um.smsoc .
: . Dept. Nu. v ;o
Y. *

DFFENDANT SI’R]NG' MG lINTMN

SPRING MOUNTAIN RANCH MASTER RANOH ASS@CI}\T!DN’SBRIEF’

ASEOCIATION; BAY CAPITAL CORF.,

Dofendants.

Heaﬂngl)ata Novambsrm :woa ..
Time: 9.DIJAM' L

*Defendant Spring Mouatain Ranch Master Assumanon (hamlnnl’ter e “Assouiatior‘:“)
by and through its aliomeys of recoxd, Jolin B, lx:ach Bsq. of the !aw fi o efSanloro, Dngg:;‘

| Waloh, Keansey, Jnhns:m & Thampson respesifully s mbmﬁs lhis Brigfl pﬂrsnant to" the Coun® s’

Mimts Order al:‘Beptembcr lB, 2006, end o suppoit of il.!i posllion ragardmg-lhe judicial
fistorpectation of Nevada Revisl:ﬁ Statutes ("NRS) | 1({ 3! 16,

. : STATEMENT OF THE BACITS -
On or aliout Augnst 26, 2004, Jose Dlivevs ("Olivera“) pumlmsod thw reai property.

locatad at 9021 Liitle Horse Aveniie; Las Vogas, Nnvada {the "Pmpcriy") ‘l‘ha Propesty Is-

located within the community knowa rs Spring Mountaln Ranch (the “Commumity”) and; |
- therefore, I subject to e terms and condifivns-of the Amended and Restitod Master Declayation |
of Covehents, Conditlans and Resirierloss and Grant of Eesements for Spring Mountaln Rancli
{the “Daclarﬁtfon"), which was recorded wifh the Clark Cc_mng:-Recqrﬂer‘s Offtca on‘ﬁu\?{:mhar - )

01638030 169338

.

i uaspﬂ'ns_' SR

t

"
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. 25, 1998 in Book Mo, 981125, as inslrumenl No. E.‘Bﬁdz A true arld cnrnwt con)' of‘re!avam s [
portions of 1I|e Dsclarnlmn are- attached hereto as Bxhnbit “1* and mcur[lufdted herein hy wig | LY

refecanse,
Coneurrent with the puiehase of the Propeity, Olivera_ eieauled and-conisented fo tha,

| L

fecordation of  first deod of trust geinst the Property. Alap donourront with t]_l,o’_gihrd!‘nsci"nf‘ Ihe
Pmpeﬁy, Olivera executed and consented W the r;:cﬂrdal{oil of a secon‘d'de;a’d-éof frustagainstthe-
Property, . ' . "" T "'_ ‘_

Accordig (o the Declarat;on, Oiwam was required tu ey asscasmerﬂs for ccquarr:
expenses, among other things, 1o the Assetidtion. Sée Dac]anaumf Anfu!e ¥, Semmn 5 I(a} "

‘fhe Declaration furfhér provides tiat if an owner fafis er refuscx{ 0 pay nssmmf:nts e ant.t :

L O - R -V R U

b
=

i owing to the Assoeiation, fien thé Association may ;:Iac.o a l:cnnpou die Prgpcrly and nfr{mate[y .
. foreclose upon the same . ﬁg_c_l:xhibit"l“ Ariicie V, ScchonEl 0. . I o ﬁ

Cn or abont I‘e‘bmaty 16, 2095, fhe Assoofallon caused ﬁ Nohon of Dhlmquem 1 '
Assesshient Lien {ile “Lien”) 10 bs recorded against the l}mperty. A tm_a,anﬁ» rmrreot-oopy of-gh*;: Fe
Lien Bs attuahed hereto pg Exhit‘a_lt "Zf‘ ang Incorporated he!jejn;‘blj;.thi.g,refgr;mc_e: \?hen' Olivera -

_— e
W Bl e

-

w——
L

16 | continued-to fall or reflse fo pay his assessmellfs, tho A'ssoclatién-daused h‘tha’\:ﬁﬁFf)cfhiﬂ: and. B 3
17 El&tlma To Sell Under Homeowners Assoclatfon Lien {ihe’ “Nntfcé of Dﬂﬂlull Tio bn reoordbd
1B | apainst ihe Propeﬂy on March 25, 2005, A true and carret cop}.' of the Nutice ui’ Dc{hu!t is'
49 || sttached hereto ae Buhibit *3 and hersin incorporated by ihis rei‘erence

FUN it o aboul Manch 14, 2006, ﬂm benelichry of the second dacﬁ of‘irust condueted a not-
21 i judicial foreclosure sale md solit the Pmpuly tp Dufendatis Bgy Capital Conp: (“Capl!al"} who b
22 §f recorded Its FPrustee's Deed Upon Sale on March 22, 2006. A trL}e and r:-on_'ccg copy..of ihe
23 "l‘n‘:s(ee‘q Decd Upon Sale is ;liached fereto ay Bxhiblt 9 and tncorporated fiercin hy_tftis‘

SO PO SO = Erx (TN TRIIRALE
Ty

TapTomd, DRIOGE. Wellrh, KEARREY, JOHMSO G TRomeion
O Sp Yo PO STREET, THIRD FLOOM. el ViEACH Mrvane 88101

24 || reference,
25 Op or ahont April 28, 20[!6 the hcnm‘tq:a:}' of the figst deed-oF trusl; conduclcd A nons ' -

26 {"judicinl foreclosure sale and solrl tha ]’mpcrly to Plaintlfl” I{{Jﬂwl I-'amtky meg Trust | . b
a1 {“lennfl"}, who recorded its Trustec’s Deed Upen Sale on May 9 2006 A uopy of the
28 | Dustee’s Drad Upon Sale 36 Aftached hereto as Bxhibit ugpt and mcurpumted . férdin. by this |

. v2-
mwmﬁzs
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refercnoe. . . )
Based on ha mfonnal:on provided by the Plainﬁf l‘, Ilra Phamliﬁ‘ paTd she aum of Thrce b

Hundred Thousand Fmty-Seven Thres Hundred Dollars: f$34?,300 00} ror the Pmper:y The-
foreslosing benc iofery of the fist deéd of trust was only owed Threa Hun&ted Tltousand Thicty | ,' g
Nina Eight Rundred Four Doliars and Thirky-MNine Cenls {3339 80.11 :IS) As a rkauli, ﬁurp]‘us 8
funds in the amount nl’ Seven Thousand Four Hundred N)na'.y-]‘we Dollm and Slzty-}’m Cenjs': 2

——t

($7,495,65} remained toba distrilnited in acéordance with NES 40462 q v
“Aler the forzclosura sale, Pimnhfﬁequcsted that the Assocuatwn proyida if ‘witha pa‘yuiT '
on the Assoc!aizan g jien so that il could clear 1ile ko fhe Property, The Assogigiion fnitiaity

T SR N T G

t0 | presented Plaintifl with a demand ﬂ}r Sover Thousand Rive Hunﬂmd Twenty-Eight- Doﬁam dnd
i1} Seven Cenls (32,528.07). A fniaand comect copy of lhe Assoalaﬂoﬂ s Indtial pﬂ'yoi? isatnched § -
12 §f hercto ns Fixhibit “6” and inoorpnrﬁied herein by this rafsrcnca The Aswc;anun subsequemly - , [
I3 it provided a payoff demand in ihc amount of Two Thoussmcl One Hundrcd F:ﬂy»One Do!lam ana 4. 4o
14 || Sixty-Seven Cents {$2 151.67).. A tme and comest copy of. He. ;uhsaquent payoff demrmd 45" :
15 || attached hereto as Bxhibit “Prand incorporated herein by this reference. :

16 Wher the PlainGff and the Assoclation cauld not agrae . the apporlmnment of the
17 1| Assoeiation’s’ elaim, Phaintiff imhated ihis ‘instant action against the Assogiation.” The lssue

(PO D IGO0 ~ pax (PR Tt 2

18 {i currently before the court i the velue of the superpriarify porifon of liae Ass‘ueia[mn s IIen,

- 19 [.which is the mpons}bzlity of Piainﬁff end the.smomt of the sutplus fands thrd shdnfd bc g -

SaNTORS, DRICOE. Warcr, HEARREY, AJoHisol & THomeson
ABKS ST FonfriTt B, THing FLoor, Las VIGHE, Kivids 30 Lt

20 | distributed to thc Association,

ny '  STATEM
2 It 1991, the Nivada Legislgm}e adopted the Uniform Coramon-Tnierest [i\yner'.ihip Act |

23 {tha‘ “Agt™). -The Act, which wes originaty creatad Hy;t-he l‘Iﬁi‘f‘onn qu Commissioncrﬁ; wag-~

24 || codified at NRS 116 and became effective January i, 1992, In'clu'dad i ther Act is  seation hat:
25- govems the pssuclation assessment liens and the pnonty of those Hicns. Spectlieaﬂx. NRS' .
26 || 116.3116(Z) reads, as follows: ' 7

27 A en.ender iMs sedtfon k5 prior to aII 6ther Hens and-
. tnoumbrnges on & unit excepl:

. 3.
267025423
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SANTORG, DRIGGS, Walsh, KEARNEY, Jornson & oMoy
0O o FOURTI STREET, Toas Pusicom, Laz bionds, Mrvac, 82301

(P8 FYIODOE w rax (T TO IR

-

4
W o w3 o ot A L w

o
=

i1

o) Liens and encumbrancgs vecordsd; Leforg ‘the -
secordalion of (he declaraiion and; in 2 cooperetive, Tiens and .
encmbrancey which the associaton -creates, asstmed of lakes
subject to] : ) i -

L (b} A first serurfty intersst on e unif fecorded befors |
tha gate on whish the assessment sought-to be enfoteéd hesdme o
delinquent oy $n a cooperative, the Tiest geomrly inferest > - =
enoumbering ofly the unit’s ownar's interest and'pepfiicted:before- .~ - .
the date on which the assessment sought fo be énforced became - °

delipquent; and <. - :

{c) . RLiong for reaf ostate taxes and-othér govehithental - -
A33058MICIS OF ChaYess aigainsr tho it of cooperalive: Thelendy .-,
also prior to all securlty hwersats describdd in parsgmph e&b)‘to e -
edient of the assessments for comtmon expenses based endhe - .
periodlic_ budgel- adopled. by the assochation plicsusit: fo NRS'. - .-
116.2115 which would have become due in “the, absence. 6F - . R
aceeleration during the 6 months immediately proceding institajon =« -’
of an actien o enfores the Hen, This subsection does pot affect the -
prierity of meshanics® or materialmen's Jiens, or the pHodty-off - °
liens for other assessments mnde by the asseclatioi. S

s

This siatuta pmv'{des for the “supcrpriority” of a portion of an _assoclilﬁ'on"s‘ Hen “ovor |

even & first deed of frust or morigapa recorded against the property, “In fhe ,s:ismrﬁ:_anls-tq'lhq
Uniform Common-inforeat Ownacship Act, it states as fhilows: '

To engure. prompt and offlclent enforcement of the assoclationls . -
Hen for unpald assessmems, such Tieng should- enjoy sisfatoty |
priority - ovet most other Jiens,  Accoxdingly, ‘subsevtion (b)
provides that the pssoviation's flon mkes priority, over all. ofher
liens and encwubrances except those Yecorded prigr fo the . -
recordation of the dealaration, those impossd for redl-estate taxds
or other goveramoniakassessnients or chargos agatist the-unit, and
flest security inferests xegorded bofore fhe dele the assessment
beemnie definaueént. However, as to prioy first seounly inferests;
the assooiation's Tien does have priordty for 6 months” assessmenta
Lased on e perindie budget, _ A ‘siguificant departure fiof
exfating practice; the 6 months priorify for the. assessment fien
strikes an equitable bafenco behween tinviesd to-snfbict.collction:

of unpafd assestments and the abvlous necessity for protecling the
priotity of the scotirity interests of Tenderd.” As a‘phacligal matier,
seeured lsndars wil) most likely pay thé & nionths® gasessiyents
demapded.by the assoclation rather than having: the assseintion -
{oreclose o thotmit, | S . - -

The Nevada S-up:cme‘caun hes never rnled on the épn]m and extent of the-sfx (6 montti _

“superpsiority” poron of the Association's Hen, Plaintiff requesis tha the court-lielt & so.rio”

wors than tha siz (6} months asscgsments, Ho\;rcve.i-, the kssnuiﬂﬁon.-'ésssrts‘ that tha !

Associption's priority shoud be preer,
-

QsEoRIIHTY - - e T ot
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T
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SANTORE, DRIIOR, WALGH, KEARREY, JOMNSoH & THempmo
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A. IheAssueIahmg § !zlgg ﬂaePr]nriggOvef !ha.‘!econd !@‘ged of'I'rug .

As set forth § in NRS ]Il‘i 31 165(2), fhe Assuciafiolt s Lion 3ias=prlomy over aﬂ t;the? figns. 1 b
or encumbrpices recorded sgainsl the - Pwperty, oxdepls {i) those recordecl pnma to the‘- )
recorddtion of (he Declaration, {2) Ihosn imposed for veal. cstate. taxes- ar O(het govémmbﬁfﬁl ;
assessmonts or charges agafnst the Propeny, and (3) Dust secuntyt fntcmsls fecord&d bsfbm lhu._ -

assessmems became due.

- The Declaration was mcorde.d on November 25 195'8 See Bxhibtt e “Iig secbnu debd ._-
of frust was retorded o Augusi 26, 2004 The second deed.af tmst wai nol ﬁupoaed lbr real - F

eslate jaxes or oihcr govemmmllal agsessmients. A sccond deed of trunt 15 nut a ﬂrst secmigy ]

interesi. Accbxdingly, the Associmwn #-Jien hag priority over ﬂiesecnnl‘l deed of thJSI

When the secand deed of trust holder foreelosed an the Property, (e purchaser C’ap;ta‘l e

acquired tife to {he Pruparly subjcct io the Asscmatim‘s lien. The Asmciation g Tin 'c]alm
stirvived the second dued of trust forecipgure &d has pl’iﬁrfly Qvér, any c!afm made: L\y éﬂpilal

mngsue:marz) _ R
B on Lien Mes Pefority Over the Ryt Ttus

Az set forth in NRS 116.3 bE| 6(2) aportian of the Assndfalivuﬁ’s fien has 'pﬁ:oriiy overeven |-

the - first decdl of truet. - P!amﬁfr acknowledges the Assaclatlon’s positjon of priozity but

* ¢haHenges the calculation uf tI;e.AssociaIian g clasm
C. e_Superi grifon o jejatlor HnSa!d!eudo

Tnierest, cguggg; n Cosls, Lat mgmﬂma

" The I‘Tainnff r:ontend’s lhat the Assnc{aﬁon s “snpcrrpnonty" cia'im should ba s he 1
minount of Jix Hlmdreﬂ ‘Nipety Nma Dotlars {$699. 00), plus intcrest Thg A‘ssuamuoﬂ cohtends o]
that its “stlperpnnnly“‘ claim shuu!d be- valued af One Thousand Nine Hundreil Sixty-Thfae i
DDllan: {81,963,00), pluq mlcn:SL Agmoted nbove, the Hovada Supreme Court has not mledon |

this Issite.

| Ownership Act, hmluding the assess_lmnt fien ond priarity of 11011 pmvismns. The: Gonnen:lr._.ut_
‘gtdtute i identionl to the, ong wdopled by the Nevada Nepletdjure and codified ot ‘NRS | .

. -5~
V23806428

T

. The Siate of Connwtiem has also ad’oplad and codif' ed lhe Unil’oml 'CammmJniemf -

3
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'StipremeCmm._Ig. Sy ’ ) . T,

J} coaperalive. The ljenTs alse prler (o al) sequnily intercsis desoribed In subdivision (2) of this eubseriton 10.he extane

1

il6.3§iﬁ{2).r- Unlika:Nevadé,. the Connceifout Supreme Court “hae had an -upﬁi;x’t_unilj' ki
interpret fhis providon, I mmmmﬁaﬁqgim;{;‘iﬁs-,_&"ﬂ";gggg, 223 Conii -1+
610, 611 A.2d 862 (1992), the i:onnectim Supiome Cart held thiat the superpriority _p‘nnfnn of

an association’s lim RoF sssesements shontd fncludy tomeys” fees” (colledtion _uds_isj.a;td'othér" -

- E =
. - et +f

expenses fncurred, ; L LT

On Januery 3, 1991, thr:;}la¥mii’f assosintion began an sction to i’or@qﬁsseﬂ slgﬁ.sléré.l'iaﬁ " " :

_fqi'.de]inﬁnmt omMOR expense essessments due on g condorminiumi uikt oﬁqu hiy:. fhg-

defendnnt Brooks, Hudsen House, suprs, 223 Conm, 41613, 611 A.20 gt 864, Tho Eanaceriont

Housing Financa Authorlty ("CHRA”) was named os an 'a‘ddifiqnai..det‘eﬁg‘aﬂt»as-a;:re.sulz [l # 1]

interest as tho assignee of tho fmt mortgage on The unt, id, The t_riai‘t_muﬁt sggﬁ;v:d. {vi_iﬁ:_!hé -
phaintif association’s calw?aﬁ{m of the amounts due, bt condinded haf Snly 5l monihs of | -

commen expenso pasessnients, e, $570, togothor with interest, wure antiffed to the stétutory- 'l

priovily over CFHA?®s the first mortgage. Id, The triatcontt refustd to.aihcru;{é‘almr_ﬁays‘l ['aes

- . ° . : it = £ e .
{eotleetlon casis) and other costs in the amount entitled to priority.* I1d: Theewafter, the trisk aelut " -

“rendered a judgment of strict forcefoswe uniess the first mongag&‘_hulﬁer‘.pz;i_a' the plaiptfﬂ‘
association the $570, plus interest, in order 10 redsem tho promises, £d. The plaiqli{faiéébiaiioir’:

appealed 1o the appeilate cowr.end the matter wis u]tirﬁai’élyl transforved fo i Conheeticut’

- The Connecticut Suproriio Court noted that the staluto in questlon.wad contraty. io fh -

! Connectiout Gengrml Skatuies {Rey, fo 1980 § 47.258 provides: *{o) The assoclation haga stahatory Sien oita unlt
for any sssessment lovied wgatnst Ihat taft of (s impesed apiins! ils wnit overer fian the ime e asessmeht or
five boromes delingueat. Unless the declamtion ollierwise provides, fees, Shargesals ohirges, fines 2id fnterest
changed pursyant {o sobdivistons {§0), (11} ed {12) of subseotlon (a) of the scelloh 47244 aié enforcéablo a9
assdsanienis Under Lhis section; 160 Asscssment Is payable In fnstalments, the St amountof fhe essesament s lien”
fearia the dime The fizst nstalment thersol beeames dise. (B} A Hen under this section-ieprior ia alk ofher Heng and |
encubrances ou 2 ol excep] {1) ens sud snctuibrances recorded before e secordatianiaf e dealaraldn and, In*

& cooperalivg liens aud ertumbrancés which the asspoliifon creales, assuenest or tokgd subiedt 10, §2) dflesl oF
second securlty fnlerest on he usit wedorded befose the dalo on whish the agsedpmont sodght 165e eiforadd bhecande "}, -

delinguent, end (3} Hens for veal proierly faxes sudd ather goveninsenial psséssments or gharges egainariho ualt ar

of the conurion expente assessments ased en the yerlodio budgot adopled by e assoolelon pussiant tosubscotion
fa) of scellon 47257 which would 'have Beeome due lu the absence “of accolortion: durlng o six months
smmediately preceding initilntion oFap action to enfurce oliher the nesaolntton’s e or & soomity Inlarest deseribed
i subdivistan {2) of this subsestfon, ' This substslion doss not affeet the prlosily oM mechanics’ of alerialmion’s.
Hams, or iha griocity of iens for sihet assassments nmd by the assoclation. . :

. -6
02678-05125475
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-institution oF tho action, NRS {16.3116(%) also specilically authorizes the inolation of costs.of

enct that the priority of liens 35 governed by the common Jaw refo 3hat flsek kttime I8"fisst in,
right. Td, ut 614, 611 A,2¢ o 8(35. The Connectiont Supreme eoudt firther no‘fe-tl-ijréz the slatite .

“carves ol an excepll ot and granls o priority to the lien for commm‘ex]:ens& ﬂssmsrhcms. The

priority, héwever, 15 temporaity Hmited by Section 47-258(b} to {le-amaum sof Hie cémmo’::;‘-: S o

expense assestments . . . which would rave become dus in'the shsoned of meselerattbn dnfing i -

it months: immediately preceding instimtion of an amion 1o erforce . . - fhe assuviation’s |,
- . - .

In construing iy statwte, we assune that Tthe begislaturs dniepded. ~ -
16 gccomplish a yeasoneble end rational yesult.’ . " ‘Section 47
258{a) creates & staiuto? lien for delinguent -comeron’ expenis
assessmenta . .. Section A7-Z58{i) authorizes the foreclosuerafthe- -
lien thus created. Section 47-258(bY provides for & lisited priority

over other secured interests for m portion of the assessmiont
aceniing during the six month period preceding the fstiturion of-" |
tho solion. Seetion 47-238(g) specifically anthotizes thé faclhgion * . .
of the conts of collection ss past of the ligh, Sinde tid-amodiatof R |
monthly assosspents are, In. inest instances, small,‘and shice the ™ ™ -
statute limits the priority sies fo only 4.9ix wionth peciod,-and: | .

Hen ... Id, The Connceticut Supreme Cotnrt held:

since in miosk instances, 1 is going 1o be only the pricrity:dcbthat -
. in Faet Js coftectible, it 2cenis highly unlikeély that tie Jegiglatyro.
wauld have nuflorized such foreclasure progepdings wilhoht
nglpding the cosis of collection and the sum entltled fo.a ;
priarity. ‘To concluds that fhe legislative intonded ofhentdse: M
venld have ihat body fashiontng 4 bow witheut' n sirlng or
-areows We conclude that |Seeilon] 47-258 guthorizes ith -
ncluslon of attorneys® fees andd costs and the sums enditled to

brierity, ' . .
Id. a1 61617, 611 A2d 866 (citations omifted and -Bmphags - -
added}, . ’ X

Applying e Hudson ﬂgr nse decislon to the oase ai‘ hant, Nevada faw cr.efl{es%t étatt}_tﬁ\*?'-

fien for detinquen commion- gXpense assessments.  Sga NRS 116.311601). linrt_hr;qiaqré;.

MRS 116311621} awhorizes the forecfosvre of the commott éxpense q'sses‘sm'em Hen. NRS-| -

116.3110(2) provides for a iinjimd priority over other scouted inlerosts for the superpriority |
poztion of the assockation’s ass';’.ssmenl acenzing durfug the six {8y month period preceding the 3

colecton, lale feca and interesl ns part of the Hen. L ;
1i'this taurt adopts the holding and rationals of the Hudson Hopse'cond, thém, i the sy

at hand, the Assaclafon’s superpority claim would be In jhé‘nmouqiufiohe.’]‘housnngl ﬁi.ne, L

. T
026350811 26425
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Assessments

Latg Fees

" Imterest

Pemand Lelier
Lien -

Pra NOD Letter
Release Lien

Trustee's Fees

“Trusiee's Sale’

Guarenty

Recording Fes .

Postage

Escrow Demand

Maragement

“Lotaldye

392630
$216.00
$433.97

- 305,00

$295.00 -

$75.00-
$3000

$400.00

$360,00

$57.00
$72.00
$150.00

4500

CanpanyFee Cosls . .

Management
Company
Transfer Fee

Yiolatlons
TOTALS

W—WEZMﬁ

e e

© $100.00

E380.00
$4,025.00

uB\-

Hundred S;xty-'l'hree Dotiars (3 1,963. ﬂﬁ), plus mzeresr Thls ﬂgure is oalciﬂated a5 foi!ow&
upérg{lmtg

Po‘rf fon

S 218 UU
60,00 -
g

95.00,

3{9_’5;60 "
75,00 .

3000

. 40DA40 -

360,00

'57.00.

7200 -

~{a4

4500

e

0000
)

$ 196300

The Neovada Supreme Court Iias ostablished the mle of statutory ‘interpretation that th
words in 9 siatere “should be given their plnin mesning unless ihis: -\noialéa the spmt of the ael.” i
State; Dep’t of Ins. v. Huriana Hgg};h Ing., 112 Nev. 356,360 {1 999) {qtmimg M

,S_gpgmmlﬂ:h‘ev 644,5!!8(1936)) S
In fle cage at hend, Iha Aasm:lannn coptends thét the Nc'.'adﬁ Ldg!s!alura, whﬂu »

attcmpt}ng to. baance the inlerests of the respective partias; imendcd 5] pmwdc a hlodest

protesiion to the Mierests ofassnmanons by gramting she right to récover thc fets, costs, fmcresr,

I

$ 70?30 S S
: -150.00 BT e
' 413,9? RV
.-n., o .
.0.. 1.'*_ .o ,_-f_ S
. .'-D-' .. K - E
C e

s -‘ o
“‘0":! ‘.!. )

- B0
._[]. ]
19000 -
g0

o200 - )

$75,611.27

%

o
=7

.
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‘ialc foes and assessments that acc;ued A result of tlae ﬂssm;afmn e'.temismg its mfomement " '
remedy.  To imcrpu‘ct ho sla!u!c oiﬁcnvise wonid creme :m :mpm:f"' ment o assaeiatmn ‘
anforeement-of unpaid sssessmems. &t would frudy cmate 1I1e hoiv, wimmttsldngs on’ a[rowa, 9 |
roferenced in Hudson Honse oAse, If theso costa are nut:ccovﬂrahl& a&parl of thet §ﬂperpnpﬂiy o ":_,._ ) i
potition of an association’s clasm, man thcy must ‘be bome by thy. mdwumqi waere ‘in the - E
cnmmunixy This s parficularly pumtm since thc SAMe owﬂemnreﬂirehdy [eqmrmi ] &har& the ':, :
burden of the unolleoted shsessfonts, - [
' Hasad on the lbrego{ug, the Assocxauon comcruls tlmt Jhe superpzmnty pomon nF its -

| efaim is n the antount of $1 ,963, phus interest and thet paymehi of this ﬁmmmt m'nst b rinde by .

S - N R - A £

e
L=

thel‘iamnﬁ'in ordes to havcclcarmlc fo-the Property. Tt :- L

B The Assitialion i Entifled fo R . _ ;
E_xcessl’-‘ruceeds. o ) i ol _'

The superpriority porlion ol’tha Assotiation’s, slaiin is.only.a pan of (‘nq ha!ance due and

. - — = ’
ML T =
"

£ nwing to the Asseciation, “The remainlng batanco fs Five T Iw_usand_ Fivé-ﬁunq_rcq_sm{tva i
1 Dotars and Seven Cents ($5,5t|i5_.l]7}7. The Assoclation claime it has priority ovér fllil other ;
ctaims to the surplus or-excess fnds fn (his farecloste and, that apy surplus fonds remaining,

afier payment of legal fees to {he stoke holder, st figt bﬁdislﬁbﬂfed to'the*Association: On

CTOED T I-CODE w g (702 T =L &
—
=

September-22, 2006, this court awarded the Inw firm of Miles, Baver, Berg,atmm &Winrers, LLP
Owo Thoussnd Five Hundred Dolars ($1,500.00) in legal feos ai Gite Hundred $inty Thrcc L
Dollars {$163.00) In costs far mlerpleadm,g these funda. Afr.payment of thls amnlmt the o
batanoe of: the excess fimds shoufd be Five Thonsand Eight Htmdreﬂ Thlrty-'l'\m Du.'lars nud

- Sixty-Five Cenls @5,332 65)

SaMvORS, DREGCS, WloH, KEGRNEY, JErMMoN & THoMFsoN
S Boum Foainn St Taom FLOGR, Las Vs, Newats, 66 |t

%) - N ‘ : L

7 i '
B2 a paymant i the nmum of $A6.2D wag nppl:nd i l!m rion prwﬂu-' pcrmnn of'the-past dus Balence h!-a\dnga T .
28 hatance duo, pnor m tic satealation of fnterest, ol $3,865,07 )

0. Lot :
02630-DRI 26825 : . . . LT -t
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In conclusitn, the Assbmanon contends thet pursuanr to NT!S 116 3}36[2) and IIlc-:‘. A
M@n_ﬁjm case, the Asmcimiun 5 supemnanty claim 5hmﬂd.lsp es}abhqht«d ah flie amaunt. cf 1.
One Thousand Nine Hundred ; S:xty-'nuec Dofiars (&!;963 003, p‘lns intcn‘:ai, +The Piamllff' :
shoutd be responsible for. rcndu;}ng this payment to the Amciatmn U'pon meapt ‘thercof, the |-
. Assoelation’s-superpriorfty ulalm would be extinguished egainst !hc Propsrty dnd the l’mperly;
“'auld be firee ond clear of any claims from the Assotition. - In adﬂ}l‘ian, (he Asscremlmn:
cnnimds thet the bakbmee of itz ciaim iu lhe mnount of Rive 'I'ho:ssand Flve Hundrst:xly—Fwe*.' .
, Dollars and Seven Cens (§5,365,07) !wa pdoﬂly over ang otiier»mortgn.ge“or chn reuplﬁad % T8
 apainet the Property. See NRS 40.462{5). Thus, any remnmmg surplys fitnds. ;Shmdd first be | ‘

applied 1o the Assoziatlon’s ¢laim,

al 1‘5 ayn ovembey,
Dt [l dsy ofNovembes, 2006,

SANTORO, DRIG Gs, WALCH;
KEARNEY, :rOHNSQN-& THOHPSGN

1525 ° ' .
TRACY A GALLEGOS ESQ -: oL
- Mevada Bar'No, 9023 =
400 South Fpurth Strest,’ ’]’hh& Finor
Lag Vepas, Nevadg 39!01
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Serars, DRIGER, WALGH, KEARRET, JOMHNSCN & THoMmzon *
400 Seurr oL STRIST, Trmn FLme, Las Wemks, Reveos 85,101
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_REQELEI oFr CDPY

RECEIPT OI" CoPrY af‘lhé foregoing DEFENDANT SPJ!!NG MU{}NTA!N RANCH ‘

ASBOCIATION’S BRIEF is herebyacknowledged“

DATED this Lﬂ-ﬁr ofNuvemhar, 2{]06. -
IHB TOOPER: CHR!S‘TENSEN i,nw FIRM

. gG Bakerﬁs::‘s?;_:‘ .
. 7 8208, Vatiey View Bivd?
> Las Vegas, NV 89107 -

Attorneys forKorbel Family: Tmsf,

-------

. ~H-
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Electronically Filed
2/8/2018 8:52 AM
Steven D. Grierson

CLERK OF THE COU

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
ADAM R. TRIPPIEDI, ES

Nevada Bar No.: 12294

atrisgiedi@bohnlawfrim.com

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY NEVADA

5316 CLOVER BLOSSOM CT TRUST CASE NO.: A-14-704412-C
Dlaintiff DEPT NO.: XXIV
aintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF AMERICA,
N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF
THE ZUNI MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1; and CLEAR

RECON CORPS
Defendants.
NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW

TO:  Parties above-named; and
TO:  Their Attorney of Record

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an FINDINGS OF FACT,
111
111
111
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CONCLUSIONS OF LAW has been entered on the 7th day of February, 2018, in the above captioned
matter, a copy of which is attached hereto.
Dated this 8th day of February, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /sl IMichael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that I am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the 8th day of February, 2018, an electronic copy of
the NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW was served on
opposing counsel via the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.
AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

/s/ /Marc Sameroff/
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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