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Mr. Bernal's interview. It's audio actually. We
didn't have video at the time, but we have it now.

THE COURT: So, it's the whole four hours of
video?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: Or audio? Which one was 1it?

MS. SCHUMANN: Audio, Your Honor.

(Witness sworn.)
THE COURT: Okay. Ma'am, you can come around

here and have a seat right there.

PATRICIA BERNAL,
called as a witness herein by the State,
having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. MERRILL:

Q Please state your full name and spell your last
name for the record. You can remove your mask.
A Okay. My name is Patricia Bernal.

P-A-T-R-I-C-I-A. B-E-R-N-A-L.
Q And where do you live?

A I live here in Yerington.
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Bernal?

And do you have daughter name HS?
I do.

And is her last name S?

Yes.

Okay. How old is HS?

She just turned 16.

And do you have any other children?
I have a son.

And what's his name?

0Ss.

Are you currently married?

At the moment, vyes.

Okay. And who are you married to?

Thomas Bernal.

Okay. Is he in this courtroom today?

He is.

Okay. Can you identify him?

The gentleman over there in the corner with

What's he wearing?

Striped shirt and glasses.

Thank you.

And how long were you and Thomas --

How long were you two married for?

is it

the
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Almost eight years.

Okavy.

Or like almost four years is about right.
Almost four years.

We were together almost eight years and married

almost four.

messages

A

Q

A

And you're still married?

Yes.

Right. Do you have any children together?
No.

Now, let me take you to July 1l4th of 2019.
working that day?

I was.

Okay. Where were you working?

At Dini's Lucky Club.

All right. And did you receive some text
from Mr. Bernal?

I did.

And what did those text messages say?

He told me that I needed to come home, we

needed to talk, it was urgent. So, I did what I needed

to do, and I went straight home.

Q

Okay.

MR. MERRILL: If I can approach, Your Honor?
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THE COURT: Sure.

BY MR. MERRILL:

Q I'm showing you what's been marked as
Exhibit 2. Why don't you go ahead and flip through

those? If you can keep them in order.

A Sorry.
Q There you go.
Okay. Do you recognize those?
A Yes, I do.
Q And there's five pictures in Exhibit A7
A Uh-hum.
Q What do you recognize those pictures to be?
A The text from Mr. Bernal on the day when I was

working when he text me.

Q Okay. And Exhibit A appears to be like a
rhone?

A Yes.

0} Who's phone was that?

A That's probably my phone I think. My old

rhone, yeah.

Q Is this your phone or somebody else's phone?
A It's my old phone.

Q Okay. And how do you know --

A And I don't have that anymore.

PAGE 75 254




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

0 How do you know 1it's your phone?
A The style of it.
Q Okay. And did you read through the messages on
each page?
A Uh-hum.
0 Okay. Is that the text messages that you
received as you were leaving Dini's?
A Uh~hum.
THE COURT: Is that a yes, ma'am?
THE WITNESS: Yes.
THE COURT: Okay. Thank vyou.
THE WITNESS: Sorry.
BY MR. MERRILL:
Q And have you received messages before around

this time period prior to this from Mr. Bernal?

A Not prior to this, no.
Q No?
A Well, prior to this, because we're together,

yes. Sorry. But nothing involving anything like this.
Q Okay. But just in general, did you receive
text messages before from Mr. Bernal on this phone?
A Yes.
Q Okay. There's a phone number towards the top

of the cell phone there?
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A Uh-hum.,

0 Who's phone number is that?

A That's Thomas Bernal's phone number.

0 Okay. And that is 775-301-84367

A Yes, sir.

0] Okay. And have you received text messages

before this from that phone number?

A I don't understand.

Q Did you receive text messages from Mr. Bernal
at this 775 --

A Yeah.

0 -- 301 -~

A Yes, I have —-

0 -- 84367

A -- before, vyes.

0 Okay.

A Sorry.

0] So, you know that this is Mr. Bernal's phone
that is texting you?

A Yes.

Q Okay.

MR. MERRILL: Your Honor, we move for admission

of Exhibit 2.

MS. SCHUMANN: No, objection, Your Honor, for
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purposes of this hearing.
THE COURT: They're admitted.
(Whereupon, State's Exhibit 2 was admitted into
evidence.)
BY MR. MERRILL:
Q So, let's go back to text messages. So, you
received the text message?
A Yes.
Q And the text message told you to come home; is
that correct?
A Yes.
Q Okay. And when you received that text message,
where were you?
A I was sitting down waiting to sign my paperwork

after I got off the clock at Dini's Lucky Club.

Q After you left Dini's, where did you go?
A I went straight home.
0 And how far was your home from Dini's Lucky

Club in minutes?

A Maybe ten minutes. Nine, ten minutes maybe

depends on the traffic.

Q Okay. And you didn't make any stops in between
there?
A Not that I remember, no.
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0 Now, when you got home what did you first
observe when you walked in the house?

A Mr. Bernal standing at the front door all
agitated. And HS crying on the couch. And my son, 0S5,
playing video games. And I could tell there was
something wrong, really wrong, because the tension and
the way he was looking at and acting and the way she

was looking.

Q How could you tell that the defendant was
agitated?
A Just his demeanor. The way he held himself.

The way he was speaking. The way he looked. His

expressions. The way he held himself.

Q And did you have a conversation with the
defendant?

A We did.

Q And tell me about that.

A Well, we went into the bedroom, and we were

going to talk about it. And he had his bag packed on
the bed already all ready to go. And he had told me
that he had something to tell me, and it probably
wouldn't be a good thing, and we probably wouldn't be
together anymore. So, I said okay, what's going on?

And he said, "Well, apparently I've been touching your

PAGE 79 258




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

daughter for over a year now." And I was like, "What?
Are you serious?" And then I asked him how far it
went. He said it did not go to that far, but still
there was a lot of touching. And then I got mad. I
was screaming and yelling. And he was trying to
apologize and get me to forgive him. And for a moment
I thought I would be able to, but I couldn't do it.
So, I told him he needed to leave the house right now.
Q Now, did you ask him questions as far as you

said touching?

A Yes.

Q Was there additional descriptiocns that he told
you?

A No. Not that I can remember. Sorry.

Q Did he ever tell you that he had been

molesting, use that words?

A No. He said he had been touching her
inappropriately.

Q Okay. So, after he said that, what happened
next?

A Well, I asked him how -- why did he do it and
how could he do that. And he just said he was sorry.
And I asked him -- it's really hard for me to talk

about it. I asked him, you know, how far did he go.
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If he actually fully did something with her, or was it
just touching, and he said it was just touching.

Q Did you get the impression that was touching in
a sexual manner --

A Yes.

Q -= Or...

Was there any discussion whether or not that

was with use of his fingers?

A Yes.

Q What did -- what did he say, if anything, about
fingers?

A He said that he had used his fingers and

touched her down there.

0 Again, down there --
A In her private parts.
0 Okay. Did Mr. Bernal specifically tell you

that it was private parts or vagina?
A Well, he said vagina, but I wasn't sure if I
could say that.

THE COURT: I need to tell you, you need to say
exactly what he said as far as you recollect. Okay,
ma'am?

THE WITNESS: Okay.

THE COURT: It doesn't matter what it is.
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THE WITNESS: Okay.

THE COURT: Okay?

THE WITNESS: I'm sorry.

THE COURT: All right. Whatever the words he
used is really what you need to testify to, please.
Okay?

THE WITNESS: Okay.

BY MR. MERRILL:
Q So, let me ask you again with that
clarification, what did, if anything, did Mr. Bernal

specifically say that he was doing to HS?

A That he was touching her in her vagina with his

fingers only.
0 So, after -- so, that discussion happened in

the master bedroom?

A Yes.

Q Okay. Door closed or open?

A Closed.

Q And where was HS during that time?

A Still in the living room on the couch crying.

Q How long did this discussion last for?

A I couldn't tell you how long, honestly. I
don't remember. It could have been minutes. I was so

angry that I don't even remember how long it took.
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Q So, after this happened, what happened next?

A I made him leave the house and to not come
back.

0 And did you speak to HS?

A I did ask HS. I just wanted to confirm if it
was true or not because I was still -- you know, I was

still a little confused. So, I had to make sure that
everything i1s okay with her, and I had to ask her is
this true. I didn't ask her any details or anything.
I just asked her if it happened, and she told me it
did.

Q Do you recall specifically what she told you
had happened?

A That he had been touching her in her, she said
private parts, with his fingers for a while.

0 Anything else specifically that she told you
about what Mr. Bernal was doing?

A No. Not at that conversation that I could
remember.,

Q Okay. When you had that conversation with HS,
where 1n time was that from talking to the defendant?

A It was just a few minutes after I had told him
to leave the house.

Q Okay.
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A Or actually it could have been before I asked
him to leave the house. I'm having a hard time
remembering that part.

0 But it was within the same time frame?

A It was within the same time frame because T
made him leave the room, and then I had brought her in
to talk -- to ask her and then -- I'm really not having
a good time remembering.

THE COURT: That's okay. Take your time,
ma'am. Okay?

THE WITNESS: I'm sorry, I can't remember if I
told him to leave after I talked to her or before.
BY MR. MERRILL:

Q Okay. Now, had there been any other
discussions that you've had with HS about these
specific allegations since that day?

A We haven't really had discussions. She has =--
we've -- you know, we'll talk about things, and
sometimes she'll tell me, "Oh, yeah, he used to try to
make me drink alcohol."™ Or, "oh, yeah, he used to make
me -- he used to tell me if I ever told you, Mom, that
he would have you guys -- have us taken away from you
again." And that was the reason why she never told me

in the beginning, was because she didn't want to leave
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me, and that's what he would tell her.
0 With -- on July 14th of 2019, how old was HS?

A It was right before her 15th birthday. She was

14 years old.

0 She was 14 right then?

A Yes.

0 Okay. And what is her birthday?

A July 20th.

Q And prior to July 14th, what was the

relationship like between the defendant and HS?

A It was pretty rocky. They were -- every time
I'd come home from work, they were fighting, or I would
get texts saying that HS was in a bad mood and yelling
and screaming again. And, you know, I understand she
was becoming a teenager, and I thought, you know, maybe
she was Jjust having some teenage adjustment issues.
Sorry. But 1t kept -- it kept happening and happening,
and it's like the fighting between them kept getting

worse and worse,

Q Was the relationship always like that?

A No. It was not always like that at all.

Q Do you recall when it became more tense or
worse?

A I'm not -- I'm not sure.
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Q Okay. You don't know?
A Ne, I don't know.
MR. MERRILL: Nothing further for this witness,
Your Honor.
THE COURT: Ms. Schumann, do you have any
guestions?
CROSS-EXAMINATION
BY MS. SCHUMANN:
0 Good afternoon. I have just a few questions.

So, on July 14th, what time did you get off

work?
A At 5:00. 4:45 p.m.
Q Okay. Is that day shift?
A Yeah.
Q And then it looks like according to the text

messages, were you the one who text "Trying my luck.
Okay. Love you. Bye bye."?

A Uh-hum.

Q That was when you messaged? What do you mean

by "trying my luck"?

A Well, I had clocked out, and I was waiting to
sign my paperwork after I clocked out. And I'm allowed
to sit at the machines and gamble after work. So, I

put $5 in to see if I can get a little bit more.
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Q Okay. Did you do that often when you got off

work?
A I did sometimes, yeah.
Q Now, had you consumed alcohol that day while

you were gambling?

A I think I had a half a beer.

0 Okay. Do you know what kind of beer?

A Coors Light.

Q And then it looks like you actually headed to

the house, according to the text messages, at about
5:10 p.m.; is that right?

A That's about the right time when they get done
doing my paperwork in the cashier's cage.

Q How many times have you discussed this case
with HS?

A I have never really discussed it with her.
We've just talked, you know, about little things, about
her feelings.

Q Okay.

A And like the things that -- like, when the
times that I tried to comfort her, and I wasn't able
to, that's -- we have never really went deep into
talking about this.

Q Okay. What about the -- what about July 14th
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when Mr. Bernal had talked to you about this case, did

you talk to HS in specifics about this?

A No. I just asked her if it would -- it had
happened.
Q Okay. Have you discussed this case with your

son, 0OS?

A No, not really. He knows a little bit only
because of all the Court stuff going on, and HS being
upset, and then TJ being instantly absent from his
life. So, he was curious, so I told him yeah, there
was court going on for him touching her
inappropriately. And that's about all I've told him.

Q So, between you and Mr. Bernal, who was the
primary disciplinarian?

A Well, when we both were working, we both were.
But when I was working, he kind of took over.

0 Okay. And back in July of 2019, was Mr. Bernal

working?

A No.
Q What were him and HS fighting about?
A From all I can tell was HS didn't want it to

happen anymore, and she threatened to tell me.
Q OCkay. Were there any other fights between

them -- between them about like her grades or?
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A Yeah.

0 Okay.

A Grades and chores and stuff like that.

0 Okay. What were those issues?

A Well, she wasn't keeping up on doing her

homework or just typical teenage stuff, you know.

0 Was she getting in trouble at school?

A She was having some troubles at school.

Q Okay. What were those?

A She was having some issues with a boyfriend.

0 Okay.

A And some -- there was inappropriate touching or

something going on, and they got caught.

Q Okay. And was that at school or somewhere
else?

A That was at school.

0 And what happened? Well, how did the school

discipline HS after that?
A They gave her detention or APEP. I don't

remember a hundred percent what else they did.

Q Did you or Mr. Bernal force HS to break up with
the boy?

A Yes.

Q And was HS happy about that?
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A No.

0 Is it fair to say that HS wanted Mr. Bernal out
of the house?

A I don't feel that she wanted him out of the
house. I just feel they were fighting so much that she
was acting out.

Q Okay.

A And maybe saying she didn't want him there.
But I thought 1t was because they were fighting because
of the grades and stuff.

Q Right.

MS. SCHUMANN: I'll pass the witness, Your

Honor.

THE COURT: Okay. Anything?

MR. MERRILL: ©No follow up.

THE COURT: Okay. Thank you, Ms. Bernal.
Appreciate your testimony. Thank you very much.

THE WITNESS: Thank you.

MR, MERRILL: Your Honor, we have two more
witnesses. We have an hour left. I don't know if the

Court wants to go past 5:00 or have another day,
perhaps tomorrow?
THE COURT: Who are we hearing from?

MR. MERRILL: We're hearing from HS, the
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alleged victim here; and then from Jennifer McCann,
who's of the Child Advocacy Center, for prior
consistent statements. Which would be mostly what her
interview was about. So, I'd rather get out of the way
Jennifer McCann if we're going to have another date,
and then come back for HS. I just don't see getting
through HS and Jennifer McCann in an hour. I mean,
maybe we can, but..

THE COURT: Well, we were set for tomorrow.

MS. SCHUMANN: I don't know 1if I can make a
suggestion, but I believe the forensic interview is
actually on this thumb drive. It was already admitted.
I don't know if we need to have Jennifer testify to the
contents. We could just admit it, and the Court could
review it.

THE COURT: Well, as long as you stipulate to
it.

MS. SCHUMANN: And we've stipulated to it. So,
I don't know if we really need her testimony. But
that's up to Mr. Merrill.

MR. MERRILL: I mean, I think that's fine if
it's been stipulated to and the Court can see it.
Obviously, where we're going with argument -- just

briefly so we know where we're going is we'd only bring
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Jennifer McCann in if her credibility was attacked or
whatever and would come in as prior consistent
statements. But --

THE COURT: Well --

MR. MERRILL: I don't think we need testimony
if that's been admitted and the Court's inclined to
review it. So...

THE COURT: I'm always inclined to review
whatever you present to the Court, Mr. Merrill.

MR. MERRILL: Thank you.

THE COURT: As part of this. So, that's part
of my job is to review evidence. So —--

MR. MERRILL: So, with that --

THE COURT: -- I mean, if that's the case, did
she testify at prelim too?

MR. MERRILL: She did testify at prelim too.

THE COURT: So, do you have any -- all right.
Well, first of all -- all right. I can't really look
at the preliminary hearing testimony without request
from the defendant to do so for the purposes of
evidentiary hearing.

So, that would be your call, Ms. Schumann, and
then I can review the preliminary hearing transcript.

MS. SCHUMANN: We have no objection to that,
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Your Honor.

THE COURT: Okay. All right. So, I can use
the preliminary hearing transcript in relation to that
testimony as well?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: Okay.

MR. MERRILL: And Judge, and then we will call
HS. And 1f I could just run out for 30 seconds and
tell Jennifer McCann she's free to leave? I will be
right back.

THE COURT: Sure.

MR. MERRILL: Thank you.

THE COURT: Come on up, HS.

If you just come a few more steps in, and look
at the clerk, and raise your right hand, she's going to
swear you in. Okay?

(Witness sworn.)

THE COURT: Okay. Why don't you come on over
here and have a seat there, HS.

MR. MERRILL: And just for the record, Your
Honor, there's an individual in the courtroom today.
Her name 1is Kayla, and she's a family friend. She's
here for support. I do not believe there will be

objection.
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MR. KALTER: No objection, Your Honor.
THE COURT: If she's not a witness, it's fine.

MR. MERRILL: Thank you, Your Honor.

HS,
called as a witness herein by the State,
having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. MERRILL:

Q Good afternoon.

A Hi.

Q I'm going to have you move closer to the
microphone and just make sure you speak in -- speak
into the microphone. Okay?

A All right.

0] Please state your full name and spell your last

name for the record.

A My name is HCS.

Q And what's your birth date?

A 7-20-2004.

Q Okay. So, that makes you 167?
A Yes.
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Q Okay. And tell me about your family.

A Well, my brother, he's, of course, a teenage
boy. He's not the greatest sometimes, but he's a good
brother. My mom, she's probably the best mom that I'1l1l

ever have. And that's, like, all the family I have.

Q Okay. And what's your brother's name?
A My brother's name is O08S.

0 Okay. How old is he?

A He's 13. Or he'll 14 in November.

0 Does that make him in ninth grade?

A He's in eighth grade right now.

Q Eighth grade. Okay.

And what school are you going to?
A Yerington High School.
Q And are you -- now with COVID, are you doing
online only or you're going in person?
A I'm doing online and in school. This week I'm

supposed to be going in school.

Q So, it's a week on, week off --
A Yeah.
Q -- sort of thing?
Okay. How is school going this year?
A It's pretty good. I was not doing so great the

first few weeks because the online just kind of ruined
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my brain a little bit after everything. And then

like -- like, everything started school again and
COVID, and, like, the online stuff is more confusing
than if it were to be said in class. It gets actually

explained.

Q Right. Okay.
Is there any -- is there any activities this
year?
A Not really. I'm sure that there's, like, HOSA,
which is for nursing association. Which is, like,

going to out of state, like, cooperations and, like,
showing what you know about the different, like,

medical fields and stuff.

Q Ckay. That's something you might be interested
in?

A Probably not. I don't know yet.

Q What do you do for activities outside of
school?

A I like to play video games and talk to my
friends.

0 Okay. And do you -- are you currently living

in Yerington?
A Yes.

0 Okay. And did you move recently?
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A

roommate.

mom's ex-

Yes.
Okay. What was your address prior to moving?
610 Highway 95 East. 95A East.
And in that home, who resided with you?
My mom, my brother, and at a time our old
Her name is Adrian. And her ex-husband. My

husband.

Q Okay. What's his name?

A TJ.

0 What's his full name? Is it Thomas Bernal?

A Yes.

Q Okay. You said TJ. Does Thomas Bernal go by
TJ?

A Yes.

Q How long did you reside with TJ?

A Well, I was about 11 when my mom got half
custody of us. So, we were allowed visits from my
dad's sister up in Gardnerville. And we moved in
around the time I was 13. So, for about four or five
years.

Q So, about four or five years you lived =--

A Yeah.

Q -- with -- also with TJ?

A Yes.
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A

Q

And your mom and your brother?

Yes.

Okay. What grade are you currently in?

I'm a junior in high school.

Now, I'm going -- I'm going to take you back to

July 14th of 2019.

A

Q

A

Q

A

Q

A

Q

Okay.
Do you remember that day?
Yes.

Why do you remember that day?

Because that day involved a lot of arguing, and

fighting, and crying, and all of that kind of thing.
And who's arguing?
Me and TJ.
What were you arguing about?
We were arguing about -- we were arguing about

A

how I wouldn't let him touch me in anyway.

him no,

because I didn't want him to. So, he

at me and yelled at me, and I retreated to my

laid in my bed. And every 25 minutes to half

so he would come back in and yell at me more,

would cry more.

Q

A

What was he yelling at you about?

Because he was angry that I wouldn't

And I told

got mad
room and
hour or

and I

let him do
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anything to me.

Q Do you remember what he was saying
specifically?

A He was trying to make me feel guilty about the
fact that if I told anybody what he had done, that he
would go to jail, and he'd never see me again, and mom

would never be happy.

Q Who's home during that time?

A My brother.

Q So you, TJ, and your brother?

A Uh-hum. My mom was at work.

Q Ckay. You said touching. What do you mean by

TJ touching you, you wouldn't allow him to touch?

A He tried to touch my privates.

Q How did -- can you tell me how that happened?
A Can you rephrase that?

Q Did =- on July 14th, did he touch you in any

inappropriate manner?

A Yes.

Q How?

A He tried to -- I'm not sure how to word it.

Q S0, we are -- we're in the courtroom here, and

we're all adults. And just go ahead and tell us what

you need to tell us. So, how did -- how did he almost
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try to touch you inappropriately?

A He tried to finger me.
Q And where did that happen?
A In -- on the couch. Like, five feet away from

my brother playing video games.

Q What video game was being played?
A He was, I think, playing Tom Clancy's
Rainbow -- no, The Division. Tom Clancy's The

Division.

Q Okay. And how did the defendant -- what did he
specifically do to almost try to touch you?

A I was laying on the couch watching my brother
play his game like I would usually do, and he came up

to me and tried to. Or he did, but I stopped him.

Q Do you remember what he was wearing?

A No.

Q Do you remember what you were wearing?

A I was wearing a tank top and shorts.

Q And when he came up to you, were you sitting or

standing?

A I was sitting on the couch.

Q And where was he when he tried?

A He was sitting right next to me.

Q Do you remember on the left side or the right
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side of you?

A

Q

I'm not sure.

And how did he -- how did he touch you? Tell

me specifically what he did.

A
below my

Q

What do you mean?

Did he put his -- did he put his hands on your

Yes.

Where did his hands or hand go?

On my legs and, like, my stomach and, like,
stomach.

Okay. And do you remember if that was one or

two hands?

A

A

Q

One.

And his hand went below your stomach?
Yes.

Okavy. Where to below your stomach?

I really don't feel comfortable saying.

Do you -- do you recall the interview you had

at the Child Advocacy Center in Reno?

A

Q

A

Yes.
Do you remember that?
Uh-hum.

Do you remember being interviewed?
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A Yes.

THE COURT: Okay. HS, it's okay. You can tell
the truth. Okay? Nobody in here is going to talk
about anything that you say. All right? So, all you
need to do is answer the question. I understand that
it's hard, but you need to answer it, and you need to
answer 1t as fully as you possibly can. Okay? 1Is that
all right? Is that a deal?

THE WITNESS: Yeah.: I'm trying to.

THE COURT: Okay. All right. And I know you
can get nervous by some things or feel uncomfortable by
some things, but you really need to tell us what
happened. Okay?

THE WITNESS: (Nods head.)

THE COURT: All right?

THE WITNESS: (Nods head.)

THE COURT: Fair enough?

THE WITNESS: Uh~hum.

THE COURT: Okay. Go ahead, Mr. Merrill.

MR. MERRILL: Ckay.

BY MR. MERRILL:
0 So, his hands went below your stomach, correct?
You said that?

A Yes.
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Q Okay. Did they go further? Did they go

anywhere else?

A What do you mean?

Q Did they touch your privates?

A Yes.

Q Ckay. What are your privates? What is that
called?

MR. MERRILL: Your Honor, can I approach?
BY MR. MERRILL:
Q HS, I'm showing you what's been marked as

Exhibit 3 here, Do you remember this photograph here?

A Yes.,

Q Or this copy?

A (Nods head.)

Q Ckay. Do you remember discussing that with the

interviewer, Jennifer McCann?

A Yes.

Q Okay. Did you indicate some body parts on that
drawing? |

A Yes.

Q Okay.

MR. MERRILL: Your Honor, the State would move

for admission of Exhibit 3.

THE COURT: Okay. Any objection, Mr. Kalter?

PAGE 103 EPN




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. KALTER: No.

THE COURT: Okay. Admitted.

(Whereupon, State's Exhibit 3 was admitted into
evidence.)

MR. MERRILL: Thank you.
BY MR. MERRILL:

0 HS, there's a circled part here. Well, let's
start it this way. This -- do you agree this is a
picture of a female?

A Yes.

Q Okay. And the circled part here on this
photograph, would you agree that that part that's
circled is the private area or the vagina of a female?

A Yes.

Q OCkay. Did -- on that day, on July 14th, did

Thomas Bernal touch your vagina?

A Yes.

0 And did he use his hand?

A Yes.

Q And can you describe exactly what happened with

his hand and your vagina?

A He tried to put his fingers inside of me.
Q Did a finger touch your vagina?
A Yes.
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Q Did a finger enter into your vagina?

A Yes.

Q And that's on the 14th of July?

A Yes.

Q How do you know that occurred on the 14th?

A Because I remember specifically the argument

that day. And he had texted my mom to come home
immediately so he could tell her something. And that's
the day that he left that house.

Q So, do you remember in ninth grade you having

some teachers? Do you remember some of the teacher's

names?
A My freshman year of high school, yes.
Q Your freshman year in high school.
What kind of classes did you have your freshman
vear?
A I can't remember specifically the first class.

But I had something to do with, like, medical. A
medical class. I just can't remember the name of it.
I had world history, choir, biology one, and that's all
the classes I can remember.
Q Okay. Did you -- did you have English class?
A Oh, yeah. I had an English class. I had

English honor's one.
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0 And do you recall who the teacher was?

A Ms. Mueller.
Q Okay. Did you like her class?
A Yeah, it was really cool. I had some of my

friends in that class.

Q Did you -- did you do well?
A Yeah.
0 Okay. Good.

Now, was there another one of these times where
Thomas Bernal touched you inappropriately while you

were in ninth grade?

A Yes.
0 And can you tell us what happened?
A I came home from school one day. I was

complaining like I always did about my legs hurting
because I had to walk from one side of the school to

the next multiple times in a day, and my backpack was

really heavy. So, I, like, was complaining about my
legs being hurt. And so, I went to my room and laid
down. And he came into my room and touched me

inappropriately multiple times.
Q And when you say touched inappropriately, you
got to tell me specifically what happened.

A Fingered the circle part on the picture.
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finger?

A

Q
wearing?
A

Q

Q

Okay.

Yes.

And

And placed that on

Yes.

And did he

Yes,

-—- just on

He went in.

by saying fingered,

your vagina?

go inside your vagina or --

the outside?

did he use his

Do you recall what type of clothing you were

My sleepwear,

which was a tank top and shorts.

And do you recall what time of day this was?

No.

Do you

Huh-uh.

Do you

summer or fall?

A

It was

fall or winter.

Q
vear?
A

Q

Do you

recall what

recall what

when school

recall what

What year I was?

Yeah,

what --

the defendant was wearing?

time of year was 1it? Was it

started up again, so the

years you were in freshman
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A How old I was?
Q What year was 1t? Was it like 20007
A I'm not sure what year it was because I get

messed up sometimes when I think about years.

Q Okay. So, this school year is 20207

A 2021.

Q And then last year, what school year was that?
A 2019, 2020. So, 2018, 2019. 2018, 2019.

Q Okay. 2018, 20197

A Yes.

0 And this incident that you just spoke about

where the defendant placed his fingers in your

vagina -~
A Yes.
Q -- that was during the 2018, 2019°?
A Yes.
Q When you were in school?
A Yes.
Q Okay. And school starts in August?
A Yes.
Q Okay. So, August 2018, and then school gets
out?
A In June.
0 Of 20197
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A Yeah.

Q Okay. Now, were there -- now, you say your
legs were sore. Were your leg sore on a regular basis?
A Yeah, because -- well, it required me --

because my classes were far away from each other, which
means I had to walk, which meant that I had to walk
from one side of the school to another, like,
repeatedly all day. And my backpack on top of that
with all my school supplies in it was really heavy to
carry around on my shoulders. So, my legs got all the

damage to it.

Q So, your legs got sore?

A Yeah.

Q Okay. And did you ask anyone for help for
that?

A No. I just went to go lay down because usually

that helps.
Q Okay. And did you yourself ever rub your legs

to try to make them feel better?

A No, because I couldn't do it right. I couldn't
rub my legs at all. It's -- my arms are too short.

Q Okay. Did anyone else rub your legs?

A That day?

Q Any time?
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A Yeah.

Q Okay. Just on a -- on a normal day, did anyone

else rub your legs?

A Not on a normal day when my legs didn't hurt.

Q Okay. What about when your legs hurt?

A Most of the time, yeah.

0 Who would rub your legs?

A TJ.

Q Okay. And how was -- how was that done?

A He would =--

0 How would he =-- how would he rub your legs?

A He, like, came into my room and was like what's

wrong. So, I told him that my legs were hurt, and he
like started rubbing my legs and stuff. He started
like rubbing my legs and then kind of like moved up

more every few minutes.

Q Okay. Did that happen on a regular basis?
A Almost every day.
0 And did it ever go further than -- besides the

two times that you were explaining, did it ever go

further than just rubbing the legs?

A Well, it went like the other times that I
explained.
Q Like how?
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A

Like,

he would move up and up and up, and then

finally he would reach the circled part.

Q

A

A

Q

That was your vagina?

Yes.

And

Yes.

Did

Yes.

Did

Yes.

Did

Yes.

Did

Yes,

did that happen more than once?

it

it

it

happen

happen

happen

was 1t

more than twice?

more three times?

more than ten times?

always just using his bare hands?

Was there ever any oil or lotion or anything of

that nature used?

A

Q

No.

Would he ever say anything when -- let's go

back to the time in July, July 14th. When he did that,

did he ever say anything to you?

A

Q

class,

No,

not usually.

What about when you were in Ms. Mueller's

doing that?

that time,

did he say anything to you as he was
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A

Q
legs and

A

Q

A

Q
happened.

A

Q

A
no.

Q

No.
Did you recall him ever rubbing lotion on your
using his fingers on your vagina?
No.
And what's your date of birth?
July 20th, 2004.
And again, on July 14th, you said this
Did you want that to happen?
No.
Did you ever say anything?

That day, and multiple times before I had said

What about when you were in Ms. Mueller's class

that time?

A

Yeah.

Did you tell him no --

Yes.

-- and resist? Did you resist him?
Uh~hum.

MR. MERRILL: Nothing further, Your Honor.
THE COURT: Mr. Kalter.

MS. KALTER: Thank vyou.

/77

CROSS-EXAMINATION
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BY MS. SCHUMANN:

Q Good afternoon, ma'am. My name is
Jesse Kalter. I have a few follow up gquestions for
you. Okay?

A (Nods head.)

Q When I ask a question, whether your answer is
yes or no, you have to say one or the other and not

uh-hum because she's taking down what you're saying.

A Okay.

Q It's hard to spell uh-hum.
A Yeah.

Q Okay. All right.

So, your brother's younger than you?

A Yes, by two years.

Q Okavy. So, he's -- you're 16 now?
A Yeah. He'll be 14 in November.

0 Got it. Okay.

And who is Adrian?

A Adrian 1is one of my mom's former friends and
roommate. She lived with us for about four months
after TJ left.

0 OCkay. So, she didn't live in the house when
you described --

A No.
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Q -- these things that were going on? Okay.
And you said something about your mom got some
custody back?
A That was solved in another case in Carson. My
dad and my mom had split custody at the time.
Q Okavy.
A And my dad's sister up in Gardnerville had us

for a long while.

Q Okay. And you lived with them?

A I lived with them for about two to three years.
Q Okavy.

A Almost.

Q Okay. And then when your mom got you back, how

old were you?

A I was about 12, almost 13.

Q Okav. Was she already with TJ at that --

A Yes.

Q -- time? Okay. Were they living together?
A Yes.

Q Okay. So, you moved back at 12 or 13, and

you're 16 now?

A (Nods head.)
O Correct?
A Yes.
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Q So, three or four years that you lived with TJ
and your mom?

A Yes.

Q All right. So, I want to ask you first about
your relationship with TJ. Did you guys get along when
you first moved in?

A At first I didn't know who he was. He was a
stranger to me.

Q Sure.

A And then 1t took about a year for me to get
used to having somebody like a man in the house.
Because it was -- I was used to just it being me, my
mom, and my brother.

Q Sure., Who -- when you and your brother got in
trouble, who would be the disciplinarian?

A My mom when she wasn't at work. But her shifts
were very crazy, sc¢ she didn't get that much time with
us. But most the time it was TJ.

Q Okay. And how did that make you feel when he
disciplined you guys?

A It made me a little upset and confused because
he wasn't related to me in any way possible, and I was
used to just my mom disciplining us.

Q Did you resent him for that a little bit?
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A No, because I knew that it was just him trying

to tell us something that we did was wrong.

Q Okay. Okay. So, on this occasion on

July 14th, 2019, that you just described, your brother,

0S, was home?

A Yes.
Q Okay. And OS was playing video games?
A Yeah. He was in the living room. He was

playing on his PlayStation. He was playing a video

game.

Q Okay. And you were in the same room?

A Yes.

Q Okay. And that is the room in which you
described where Mr. -- where TJ touched you?

A Yes.

Q And Owen was right there?

A Five feet away.

0 Five feet away. Did you have a blanket over

you or anything?
A No. I was just sitting there on the couch

watching him play video games.

Q And there five feet away from 0S, TJ came and
went underneath your -- were you wearing pants or
shorts?
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A I was wearing shorts.
Q Okay. And that's where he claims -- you say he

entered your vagina with his finger?

A Yes.
Q Okay. And how -- about how long did that last?
A I'm not going to say that long. About two or

three minutes before I stopped him.

Q And how did you stop him?

A I told him straight to his face no.

Q Okay. Did that get 0S's attention?

A No. My brother had headphones on.

Q So, was 1t after this two or three minutes you

told him no?

A Yes.,

Q Okay. So, why didn't you tell him no right
away?

A Because when somebody does something, I'm

scared to tell them to stop. It's just something that
is inside. Like, it doesn't -- it's not right away,
doesn't process as quickly. So, it makes me think,
like, what's going on for a few minutes before I
actually get to know what's happening.

Q Okay. Now, this time with the video games was

not the first time you said this happened?
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A No.

Q Okay. And -- but this was the last time that
it happened?

A Yes.

Q Okavy. So, you described this as having had
happened several times before?

A It happened almost every day since we moved
into that house.

Q Okay. And how old were you when you moved into
that house?

A About 14.

Q Okay. Okay. You described another incident
when you were in the ninth grade, I think you said,
between 2018 and 20192

A Yes.

Q Okay. And you thought it might have been the
beginning of the school year?

A Yeah.

0 Okay. And your legs hurt because they -- you
were hauling a big backpack to school every day?

A Yeah, around -- like, I had to walk from one
side of the school to another to get to choir.

Q Okavy.

A Because choir is in a different building.
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Q Okay. And so, on that day, you came home and

laid in bed, and you said TJ came in at that point in

time?

A Yes.

0 Okay. Was anyone home?

A My brother.

Q Do you have any idea what he was doing at the
time?

A I'm not sure. I do believe he was in his room.

0 Okay. So, you and your brother each had your

own room in that house?

A Yes.

Q Now, this time here that you say you came home
and got on the bed in ninth grade, that was not the

first time you say this kind of stuff happened?

A No.
Q Okay. So, you stated -- and correct me 1if I'm
wrong -- that he came in and started rubbing your legs

because you complained of them being sore?

A Yeah.

Q Okay. And did you ask him to rub your legs?

A No.

0 Okay. Had he rubbed your legs before when you

complained of soreness?
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A Yeah.

Q How many times would you say that was?

A I'm not sure.

Q More than ten?

A Yeah.

Q More then than 507

A I'm not sure.

Q Okay. And often times he would rub your legs

when you complained of soreness but didn't touch you

inappropriately, correct?

A He did.

Q You're saying he did --

A Yes.

Q -= touch you inappropriately?
A Yes.

Q So, every time he touched your

also touched your private parts?
A Yes.
0 Okay. And this was from after

the home?

legs, you say he

you moved into

A Yes.

0 I want to ask you a little bit about this
kind -- your schedule and your family's schedule once
you moved into this house. Your mom worked?
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A Yeah. She worked late nights four out of the

seven days. Or I should say two out of the seven days.

Q OCkay.

A And then the other three she was working swing
shifts from -- she was working night shift and swing
shift.

Q At Dini's?

A Yes.

Q And then so, was TJ working?

A At that time I do believe he was until he was

unemployed.

Q Do you know when he was unemployed?
A I'm not sure.
Q Okay. Well, let's talk about the times in

which he was working after you guys moved into this
house.

A My mom, by the time we got home, she was
getting ready for work because she had to leave 15 to
20 minutes early to get signed in and checked into her
work and everything. So, that left my brother and I

home for about an hour or two.

0 Uh-hum.
A And then TJ came home.
Q Okay. So, all these times that you were alone

PAGE 121 300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

while your mom was gone at work, your brother --

A Yeah, my brother was always home because it was
an after school thing.

o) Okay. S0, these -~ these -- these acts that
you're saying TJ did to you where he touched you
inappropriately, were those always in the afternoon
after school, or what?

A Yeah. Unless it was on the weekends, it was
usually like around 11:30 or noon.

Q Okay. How often did he do that when your mom

was actually at the house?

A Five -- when my mom was at the house?

Q Yeah.

A He only done it about twice when she was home.
0 Tell me about that.

A Well, she was home, and she was taking a

shower, and he came to my room and started touching me
inappropriately.

0 Okay. Did you tell her about it when she got
out of the shower?

A No. And the only reason why I did not tell her
about anything was because every time I would want to
talk to her in private, TJ would walk into my room and

stand over her. Like stand in the background, watching
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us talk. So, I never really got the chance.

Q You never got any alone time with your mom?
A No.
Q Were you ever alone with your mom while TJ was

at work?

A No.

0 Now, I wanted to -- and thank you for sharing
that with me.

Now, when he was not employed, was he usually

home when you and your brother got home from school?

A Yes.

Q And you said there was a second time in where
your mom was home?

A Yeah. It was another time like the one I had

just explained about her being in the shower.

Q Was she in the shower that time too?
A Yeah.
Q And in what rooms -- where did that, in each of

those incidents, take place in the house?

A In -- well, all the incidents took place in my
room and the living room.

Q How about those two?

A Those took place in my room.

MR. KALTER: It's not my phone, Your Honor.
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THE COURT: I'm sorry?

MR. KALTER: The phone. Ms. Schumann's phone

was vibrating.

time.

BY MR.

again.

A

Q

THE COURT: Okay.

MR. KALTER: Sorry.

THE COURT: I didn't even hear it. So..
MR. KALTER: Shouldn't have said anything.

THE COURT: Usually I'd catch 1t, but not this

MR. KALTER: Okay.
KALTER:

And I want to go back to this July 14th thing

July 14th of '19.

Okay.

So, you stated that this turned into an

argument between you and TJ?

A

Q

A

Q

Yes.
About the touching?
Yes.

Okay. Correct me if I'm wrong, but your

birthday is July 20th?

A

Q

Yes.

Okay. Isn't it true that you guys were arguing

that day about getting the pool reset for something for
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yvour birthday party?

A We had a conversation about it, but there was

never an argument.

Q Tell me about it then.

A The conversation?

Q Yeah.

A I -- because we had just gotten a pool from one

of my mom's bosses, and I really wanted to set it up to
have a few friends over to, like, have some fun for my
birthday. And so, I asked him about it, and he's like
we'll just do it another day, and he kept putting it
off. And that's one of my pet peeves is when people
keep putting things off. And it just, like, makes me
think that they don't want to do it at all.

Q So, you're telling me that you were mad at him
for delaying?

A No, I wasn't mad. It's just something that
upsets me. So, I dropped the subject.

Q Okay. When did that conversation come up in
relation to what you described happening while your
brother was playing video games?

A A few hours earlier.

Q Now, correct me if I'm wrong, but it's my

understanding that you had a little ongoing feud with
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your mom and TJ about them not -- you not wanting to

see a boyfriend? Or wanting you to break up with a

boyfriend?
A That had happened a year or so earlier.
Q Okay. You saild they weren't very -- you didn't

agree with what they wanted you to do, right?

A No, but eventually I had broken up with this
boy.

Q When did you guys break up?

A I'm not exactly sure.

Q Do you know what grade you were in?

A No.

Q You don't know what grade you were in when you
broke -~

A No, I can't remember that far back.

0 All right. Okay. Were you living in the house

that we described?

A Yeah.

0 All right, HS, thanks for talking to me.
A No problem.

Q Okay.

THE COURT: Have anything else, Mr. Merrill?
MR. MERRILL: Quick follow ups.

REDIRECT EXAMINATION
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BY MR. MERRILL:

Q HS, you described that one time happened while

your mom was in the shower?

A Yes.
Q What happened at that time?
A He touched me inappropriately as I was laying

in my room listening to music and playing on my
PlayStation.
Q And what do you mean by touched you

inappropriately?

A Touched the circle part on the paper.

0 Okay. Put his finger --

A Yes.

Q -— to your vagina? Okay.

A Yes.

Q Did his finger go into your vagina at that
time?

A Yes.

Q Do you remember when that was?

A All I can remember is I had a turtle.

0 A turtle. Okay.

Do you remember if you we're still in
Ms. Mueller's class?

A I think so.
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shower?

A

off.

night.

Okay. You're not sure though --

I'm not exactly sure, but I'm a little bit

Okay. Were you living at that 610 --
Yes.
-- U.S. Highway 95A7? Okay.

And then the second time your mom was in the

Yes.

What happened at that time?

The same thing.

Same thing?

Yes.

Do you remember when that one was?

No.

Okay.

I Just could remember it was on a Wednesday.
You remember it was on a Wednesday?

Yeah. My mom only had Wednesdays and Thursdays

Can you remember what time of day it was?
It was like the -- 4:00 or 5:00 o'clock at
The sun had not set yet.

Do you remember if it was cold out or --

PAGE 128 207




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A It was pretty warm still for, I think, the
school year starting. I'm not exactly sure if the
school year started.

0 Again, on this one, do you remember if you were

in ninth grade or?

A I'm not sure.
Q You are not sure on that one.
How did -- how did -- so, you described when

this all started when you moved into the 610 U.S.

Highway --
A Yes.
Q -- house? How did this all first begin?
A I was -- I think, this is how it begins. This

is the first time I ever remember it was I was sitting
behind him at his computer because he was watching a
Twitch streamer, which is a gaming streamer, that post
internet -- post videos online of them playing games.
So, I got interested, and I was watching it in the
back. And, like, I was sitting in a chair, and he
decided while it was playing while I was watching it

that he wanted to touch me inappropriately.

0 Where did that happen, what room?
A In the living room.
O And that was the first time that you remember?
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time?

A

Yeah.

And touched inappropriately, did he touch other
your body before --

No.

-~ touching your privates? Okay.

Do you remember exactly what he did on that

Not exactly. But I just remember that he

touched me inappropriately, and that's the first time I

remember

Q

A

Q

wearing?
A

Q

it ever occurring.

Okay. He touched your vagina again --
Yes.

-- on that day? Okay.

Do you remember what clothing that you were

Shorts and a tank top.

Okay. Do you remember anything he was wearing?
No.

But you were living at the 6107

Yes.

Okay.

MR. MERRILL: Nothing further, Your Honor.

THE COURT: Okay. All right,.

Thank you, HS.
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MR. MERRILL: Your Honor, that's all the
witnesses the State has.

THE COURT: Okay. Just as matter for the
record, whenever HS is mentioned, please put her
initials in as HS in the official transcript.

MR. MERRILL: Thank you.

THE COURT: All right. So, you want to argue?
Which one do you want to argue?

MR. MERRILL: Your Honor, we could argue the
motion to suppress or the motion to admit, whichever
you want to call it.

THE COURT: Okay. Go ahead.

MR. MERRILL: So, Your Honor, I would like to
request before, I know the Court will, review the thumb
drive that's been admitted. It does have a lot of
video on there of the actual interview that the
detectives did in this case.

Now, we look at the case law here, the Court
looks at several different factors. It's certainly not
a factor test. Necessarily we call it a factor test,
and certainly the Court should at least look at.

Whether the suspect was told the questioning
was voluntarily or he was free to the leave. Two,

whether the suspect was not formally under arrest.
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Three, whether the suspect could move freely during the
guestioning. Four, whether the suspect voluntarily
responded to questions. Five, whether the atmosphere
of guestions were police dominated. Six, whether the
police used strong-arm tactics or deception during
gquestioning. Seven, whether the police arrested the
suspect at termination of guestioning.

Your Honor, in this case, the testimony was

that Mr. Bernal -- the detectives called Mr. Bernal.

He voluntarily came down. He came down with his father
in a -- in a truck from Reno. He arrives on time, I
suppose, or maybe even a little early. Originally he
wanted -- the detective wanted to do a different date,
and Mr. Bernal wanted a week later. So, they made that
happen. He arrived. He walked back. He was never put
in cuffs during that entire time. Any time he wanted

to use the bathroom, go smoke, I believe, the testimony
was that they allowed that to happen.

I would direct the Court to the video that's on
the thumb drive, and those videos are contained within
there. Every time he asked for a bathroom break, they
got up, let him exit the room, and just followed him
out to that first security door. And then

Detective Messmann said that he was out of sight at
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that point. He went to the bathroom. He could have
left at any point. He was never formally under arrest.
This isn't a case where he was arrested, put in cuffs

out in the field somewhere and brought back to the

station. That's not what -- not what happened here.
Freely moved during questioning. He wasn't
forced into a back corner in this room at all. There

were the two detectives that were, I guess, closer to
the door, but that doesn't prevent his movement. He
freely moved back and forth. Detective's statement was
he could have exited any one of the exits at any point.
The detective would have allowed that.

Whether the atmosphere of the questions was
police dominated, testimony from the Detective Messmann
was there was more conversational in tone. If the
Court watches the video, there's no screaming, there's
no yelling. It's very conversational. It's the
defendant conversing, asking questions back and forth.
And this is not where they're slamming books down and
the swinging light in a dark room, that sort of tactics
or that sort of atmosphere at all.

The strong-arm tactics, again, there's no --
there's no cussing. There's no yelling. There's no

screaming. There's nothing of that nature. I believe
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Detectives Messmann said there was a couple of times
cuss words could have been used but nothing directed
towards the defendant.

The defendant was arrested at termination of
questioning. I asked the Detective Messmann about
that. And he didn't have any intention to make an
arrest until he made the disclosure that he was rubbing
her legs, and he said it was accidently penetrating
her. I would ask the Court to review, because I have a
full confession, ten minutes on the thumb drive that's
been submitted, but it's very detailed.

The defendant even at one point on the video
raises a finger indicating I fingered her one time, and
indicated that was the finger. And of course, he said
it was an accident.

Your Honor, based on all these factors, and
when the Court reviews the video there, defendant
simply wasn't in custody for purposes of Miranda. He
could have left any time until the very end. He chose
not to. His father was outside. He could have easily
escaped and did not. So, based on that and based on
the testimony, I ask the Court to admit the defendant's
confession.

THE COURT: Okay. Mr. Kalter.
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MR. KALTER: Thank you, Your Honor. I don't
know how with a straight face an argument could be made
that he was not in custody. There's no doubt that
Miranda was not given in this case. So, then we look
and see if this was in a custodial interrogation. I'11
start with an interrogation, which under the law is
express questioning that police should know --

THE COURT: We know it's an interrogation. You
don't even have to go there.

MR. KALTER: Thank you.

THE COURT: It's an interrogation. The
guestion is 1if it's custodial or not.

MR. KALTER: Perfect. Would a reasonable
person feel free to leave? He's told to come to the
station. He's not told he doesn't have to. Okay?
That's number on. And this is all needs to be looked

at in its totality. They didn't tell him he could say

no.
Now, the place of the interrogation is key.

They did not come to his house to interview him. They

did not pick a neutral location. They picked a police

station. So, that is the setting that this all takes
place. And I think the fact that it takes place in a

police station requires extra scrutiny. And they bring
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him in into the room. You saw the picture up there.
He's in the corner of the room with two large
detectives, both armed, between him and the door. And
the detective even admitted that. That sets up a
scenario where a person may not feel free to leave.
They tell him in the beginning one time, hey,
you're free to leave. And then they act like that's
just it. ©Now, they can avoid Miranda. But that's not

so because a reasonable person would not feel free to

leave. And we look at this, first the bathroom. He
asked to use the bathroom. If I'm free or a reasonable
perscon is free, I just go. I just go to the bathroom.

I don't need permission.

More importantly -- and I think counsel
misspoke. He asked for a cigarette break two hours in.
It will be 2:02 to 2:03 when the Court reviews the
footage. He asked for an cigarette break and

Detective Messmann says no and goes onto say we're

almost done. If I'm free and I want to go smoke a
cigarette, I go out and I smoke a cigarette. He was
told no.

So, even if this Court thinks maybe it's not
custodial in the beginning, once I ask to do

something -- first, I'm asking to smoke a cigarette,
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and you tell me no, and you're two detectives with guns
on your hip, and I'm in the back corner of a room
inside a police station, a reasonable person doesn't
feel free to leave, and nor did Mr. Bernal. Once they
said no, he's not free to leave.

There's an interesting conversation in the
interview between one hour and seven minutes and one
hour and 32 minutes where they try and convince him to
do the CVSA and essentially tell him this is your way
to get your life back by basically proving your
innocence, and they make insinuations to his wife that
this would show his wife. I don't think the officers
were quite -- were quite forthcoming with that. Even
through the CVSA, Mr. Bernal denies, denies, denies,
denies. It's almost five hours in, after the CVSA,
after four hours of interrogation that he finally makes
a confession. And immediately the interview
terminated, and he's placed under arrest.

Detective Messmann wants this Court to believe
that this was Jjust a natural conversation. There's
nothing natural about a conversation under these
circumstances where someone is being interrogated by
two officers in the back corner of a police room for

four hours. They're obviously not letting him stand

PAGE 137 31p




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

with denying. Then they give him the truth
verification test, and they don't let him leave at
that. And they keep interrogating him. I mean, but
for handcuffs, this is everything custodial.

There's no way this man felt free to leave
under those circumstances or any reasonable person.

The fact that he's asking to use the bathroom, the fact
that he asks and is denied to go have a cigarette, he's
not free. He's just not.

And Detective Messmann would like you to
believe that this was so -- such a consensual
conversation that after the truth verification it
didn't end. That it just wasn't the right natural
ending for this type of conversation. A natural
conversation, I envision two guys talking at a bar
drinking a beer, and the conversation ends when it
ends. They were hammering him for four hours, then
give him the CVSA, and then go right back to hammering
him without ever again reiterating that you're free to
leave.

He should have been read his Miranda rights,
periocd, and they chose not to. They continued to
pressure him for five hours, and he finally gave them a

confession. This is exactly what the Supreme Court
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wanted to avoid within custodial interrogation. They
know the laws. He doesn't. They create a scenario in
which he's not free to leave and get at him and get at
him and get at him till they get what they want. They
should have Mirandized him, period. And if the Court
doesn't think they needed to in the beginning, once
they told him he couldn't have a cigarette, it's over.
He 1s not free to leave.

So, Your Honor, you know, the law is very clear
that when it is a custodial interrogation, which it 1is,
and they didn't Mirandize him, the statements aren't
coming in. We ask that the Court apply that standard
to the facts, and I think there's only one conclusion
that can be made. He was in custody and being
interrogated and wasn't Mirandized. Totally different
than the alleged confession that his wife testified to
on the stand. Obviously, that -- her allegation of
what he said to her comes in at trial, but this is
different, and the officers had a duty to Mirandize
him. Thank you.

THE COURT: Okay. Any rebuttal to that?

MR. MERRILL: No, Your Honor.

THE COURT: All right. So, I'll take a look at

the video. And then I'll let you know what my ruling
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is in relation to that real quickly, you know. I think
I also have a transcript of the video though, don't we?
Of the confession?

MR. MERRILL: We don't.

THE COURT: Oh, okay.

MR. MERRILL: Wrong case.

THE COURT: The wrong case then. I'm confusing
this with -- I'm confusing this with a different case
then. All right. Fair enough.

All right. So, got a motion to admit the
victim statements and...

MR. MERRILL: So, Your Honor on the --

THE COURT: All right. So, I got & motion to
admit the victim statements to the mother. Okay.

So, they're conditionally admitted. Do you
want to argue that? Anybody want to argue that?

MR. MERRILL: Wait. What are you admitting-?
Sorry.

THE COURT: The victim statements.

MR. MERRILL: The ones made to?

THE COURT: To the mother.

MR. MERRILL: No. I mean, 1if you're admitting
them, I don't want to argue.

THE COURT: Do you want to be heard on that
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one? The victim statements to the mother. After
Mr. Bernal made his statements to the mother, she came
in and asked the victim whether it happened. The
victim told her it did.

MS. SCHUMANN: Well, under -- I mean, as a
prior consistent statement or?

THE COURT: Well --

MS. SCHUMANN: I mean, under what hearsay
exception?

THE COURT: Well, I was going to say that's the
gquestion.

MS. SCHUMANN: Okay.

THE COURT: Do you want to argue it?

MS. SCHUMANN: We're prepared to submit on the

motion.

THE COURT: All right. So, it's conditionally
admitted if her -- if the child's credibility is
attacked.

MS. SCHUMANN: Okay.

THE COURT: Okay? That sounds pretty easy.
All right.

All right. So, then we got also as part of the
motion that the State filed was the statements he made

to the mother. That was part of the -- part of the
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motion that the State filed in relation to his
confessions. So, Court's going to find that the
statements that Mr. Bernal made to the mother are
admitted. The ones made July 14th, 2019. Okay?

And I'm holding off on his statements to the

law ~-- to law enforcement. Okay. All right.

So, then we have the text messages. There's
been a motion to admit the text messages. That was
just filed on -- why was it filed so late?

MR. MERRILL: Well --

THE COURT: Well? I'm wondering while it was
filed so late.

MR. MERRILL: I mean, I understand where the
Court's coming from. I don't think I had to file a
motion on that. Probably could have done it the hard
way Jjust through trial. But I was unsure we had those
text messages. There was talk of text messages were
out there. And so, we had to do some digging around
and apparently ==

THE COURT: Don't tell me.

MR. MERRILL: No, they -- what?

THE COURT: All right. Apparently what?

MR. MERRILL: No, we have the text messages.

So, after the preliminary hearing, I asked questions.
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She told me -- Patricia Bernal told me that she turned
the phone over to the detective. And so, that was back
in November. And so, we were trying to track down the
text messages. We got them in our system about an a
month ago. And then those were sent to Mr. Kalter and
Ms. Schumann's office. I'm not sure they received them
a month ago. It might have been a little bit less than
that. I don't know, three weeks ago or so. But text
messages were known about. We just -- I didn't have
visual of them.

THE COURT: Okay. Ms. Schumann.

MS. SCHUMANN: Well, Your Honocr, I mean, we
haven't even had a chance to review the motion.

THE COURT: Well, I mean -- okay. I mean, I --
all right. They just filed it.

MS. SCHUMANN: All right.

THE COURT: So, I'll give you chance to look.

MS. SCHUMANN: Thank you, Your Honor.

THE COURT: Oppose it. OQOkay?

But we heard testimony on them today. That's
why I figured we can probably go forward on them.

All right. So, then there's the motion to
admit the other collateral acts of the defendant, which

was all based on HS's testimony. Okay.
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Do you want to be heard on that motion?

MR. MERRILL: Yes, Your Honor, as soon as I can
find it in here.

So, 1f we look under either NRS 40 -- 48.045 or
res gestae 48.035, I believe it should come in under
either theory. But if those statements come in that
the defendant made to the detectives, in those
statements he's specifically says it was just an
accident, and it was just one time. If that is the way
that that's -- that is going to be attacked, that it
was an accident, then the State would like to prove
that there's been not just one time.

We had two other times in the Information, but

also, as HS described here, it happened first time in

the shower -- or one time in the shower, when mom was
in the shower. Second time mom was in the shower
again. It was on a Wednesday between 4:00 and 5:00.

I mean, she went on, and on again about
different times this happened. Every time she had sore
legs and Mr. -- or the defendant would come in and rub
her legs, this would happen. It all goes to this is
not an accident. There was preparation. There was
plan. There was knowledge. He knew what he was doing.

He was grooming her, for a lack of a better term, and
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that's what happened here.

And so, the State would ask to -- that those
other incidences, specifically the ones she described
here today, to be admitted. The problem I can
foresee -- and I'm going to try to stay away from those
that weren't specifically described here today, but if
she goes in and says hey, this happens on a very
regular basis --

THE COURT: Well, she testified to that today.

MR. MERRILL: And then -- and then goes off and
tells me a different -- a different time. Not that
these ones are excluded, but then tells me something
else the Jjury's already heard it and can't un-hear.

THE COURT: Basically, she testified it's been
cccurring for about two years.

MR. MERRILL: Right.

THE COURT: Prior to last time.

MR. MERRILL: And we knew that was happening,
and we just weren't able to nail dates down to be able
to charge him in that matter. So, based on the
argument and based on the motion, ask the Court to
consider.

THE COURT: OCkay. Ms. Schumann.

MS. SCHUMANN: Well, Your Honor, it's not
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admissible under re gestae. Felton V State, it says it
has to be impossible for the witness to describe the
act without reference to the other act. HS was clearly
able to reference just the single incident during her
forensic interview without reference to any of the
other uncharged prior bad acts.

There's also the issue of the time that elapsed
between the prior bad act and the charged offenses.
It's not really near time and place. It sounds like
it's unclear whether it was a continuous thing or if it
would stop and start over. It doesn't sound like we
clarified that from the testimony. And it's not
necessary to complete the story in this case.

It's also not -- it shouldn't be admissible
under known propensity purposes. Mostly, Your Honcr,
the probative value out -- the prejudice far outweighs
the probative value of those prior bad acts. Not only
will it confuse the issues for the jury because they
won't know what's been charged and what hasn't, but
Mr. Bernal will not receive a fair trial in this case
if those come in. And we'll submit with that, Your
Honor.

THE COURT: All right. So, they're admissible

under NRS 48.045 subsection 3. Court finds pursuant to
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Franks that they're related, that they've been proved
by preponderance of the evidence, and that the
prejudicial value -- the probative value is not
outweighed by the undue prejudicial effect. That the
child is entitled to tell the entirety of her story.
And it's a Franks issue. It's not a 48.045 subsection
2 issue. It's a Franks issue.

It could be used for all purposes under Franks.
And it will be allowed to be use for all purposes under
Franks. So, and under the purview of Franks, as a
prior sexual act on the same victim in a course of
conduct that occurred over a two-year span. So, it's
in. Her testimony is in. If she testifies a little
bit outside her testimony today, it's still coming in.
She can testify to the course of conduct of the
defendant.

So, I don't even have to go into res gestae.
But I believe it's also res gestae under Allen. And it
could probably be used for lack of accident and mistake
too, but it doesn't need to. It's a prior sexual act.
It's specifically allowed under 48.045 subsection 3.
S0, they're in. All right.

All right. Then I have a motion from defense

counsel to preclude the use of "victim." You want to
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argue that one again?

MS. SCHUMANN: No, Your Honor. We'll submit.

THE COURT: It's denied. Okay.

All right. So, I don't know that some of you
folks never actually use Nevada law. Okay? You
can't -- I mean, you can site outside State law, and
say, hey, I think Nevada needs a change in what the law
should be. And I don't have a problem with that. You
need to advocate. But in James V State, 128 Nevada
908 -- I think I said this before -- 2012, in a
published opinion by the Nevada Supreme Court, they
salid the use of the word "victim" does not amount to
reversible error, and they can use it for all purposes.
The use of the word "victim" by State witnesses. Okay?

The term vic -- is the term "victim" to law
enforcement officers is term of art synonymous with
"complaining witness." Accordingly, we decline to
require law enforcement officers to alter their common
practice terms of art. Okay?

As to prosecutor's use of the word, we rely on
the Ninth Circuit Court of Appeals opinion in United
States V Gibson pertaining to the parties, blah, blah,
blah. "Victim" as used by the prosecution was a fair

comment on the evidence. Okay?
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Nevada law is the term "victim" can be used by
both the witnesses and the prosecution, and it can be
used 1in this court for both. And the Court is not
going to rely on Mississippi or Alabama law to change
the law of the State of Nevada that's clear. Okay?

Not only that, it's been cited to, again, in
the number of unpublished opinions. Okay? So, and in
fact, in James they said that in the jury instruction
it can reference "victim."

And then it was -- and it's been referenced in
a number of unpublished opinions too. So, Nevada's law
is clear -- okay? -- in James V State, 128 Nevada 908.
And also Renteria-Novoa, which is docket 61865. So,
Nevada's law is the term "victim" can be used, and it
will be wused during jury trial. And the Court =-- and
there's no showing that the Nevada's law is anything
but that. Okay.

All right. So, in relation to the forensic
interview, so far as the statements made to the
forensic interviewer are consistent and if the
defendant can test the veracity or credibility, or
tries to attack the victim in relation to motive to
fabricate, then those statements can be admissible

conditionally. Okay?
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MR. MERRILL: Okay.

THE COURT: All right. So, all right. And
then the State also filed last minute motion to limit
O'Donchue's testimony, if any. Is O'Donohue
testifying?

MS. SCHUMANN: Not today, Your Honor, but at
trial he will.

THE COURT: Okay. Well, that was just filed
too.

MS. SCHUMANN: We did file an opposition, Your
Honor.

THE COURT: You did do that one?

MS. SCHUMANN: Yes.

THE COURT: Was that today?

MS. SCHUMANN: No, it was last week. I think
we mailed it Thursday or Friday I guess.

MR. MERRILL: We received a copy. I think it
was e-mailed. We have a filed copy.

THE COURT: I don't have it filed yet. So,
check with the clerk.

MS. SCHUMANN: Okay. I have my extra copy.
Does the Court want that or?

THE COURT: Sure.

MR. MERRILL: And we're not -- the State's not
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going to make an argument on that. We'll Just submit
it on the motion. So, 1f the Court wants to have time
to review.

THE COURT: ©No. All right. So, as long as
O'Donohue stays within the realm of what he's supposed
to do, and doesn't specifically =-- doesn't specifically
testify to the veracity of the victim, which is what he
always does anyway, you know, generally his testimony
is admissible. But if he goes beyond the scope and
tries to testify to whether or not something happened,
or whether or not she made it up, or whether or not any
of those things occurred, I'm going to stop him. You
know that? 0Okay?

MR. KALTER: Yes.,

THE COURT: But he certainly -- as long as he's
not testifying to the ultimate issue, he can certainly
testify to his factors, and to -- well, this is a
factor that you should consider, and this is a factor
that -- because she said this, this, and this. But
it's not for him to determine whether or not that
that -- you know? And certainly -- and he knows. I
mean, how many times has he testified in the courts of
the State of Nevada? I mean, it's pretty clear he's

limited to that.
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MR. KALTER: Understood.

THE COURT: You know? So, he's limited to his
review of the evidence. He can comment on the evidence
as it relates to his factors and those kinds of things
in relation to that, but he can't testify to
truthfulness or untruthfulness of any of the
statements, nor to the ultimate issue whether or not it
happened. Okay? All right.

So, in relation to that, I don't even really
need to read your opposition because you're right
because he can testify.

MR. KALTER: Thank you.

THE COURT: Okay? I means, and -- but he 1is
limited based upon the law. And you know what the law
is. Okay? So, limit his testimony appropriately.
Okay?

And the Court will note that, you know,

Dr. O'Donohue has previously testified, and he clearly
falls within the hallmark standards. And he can talk
to those factors and stuff as long as he doesn't exceed
his, you know, purview. Okay?

All right. So, 1s there any other motions that
I missed? I think that was all of them, right?

MR. MERRILL: I think that was all of them.
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But we do --

THE COURT: The only one that I have
outstanding would be the motion for the text messages.
Which, to be honest with you, I don't see much of an

objection to that, but you can certainly review the

motion.

MS. SCHUMANN: Right. Thank you, Your Honor.

THE COURT: Do what you need. Because it was a
text from him. She authenticated them.

MS. SCHUMANN: I'll take a look at the motion
and --

THE COURT: Yeah.

MS. SCHUMANN: -— we might not file an
opposition.

THE COURT: So, well, I mean, just
preliminarily. But I'm going to give you every
opportunity to reply.

MS. SCHUMANN: Thank you.

THE COURT: To respond to it.

MR. MERRILL: S0 -~

THE COURT: So, the only thing that's really
outstanding is the confession to the officers, right?

MS. SCHUMANN: Right.

MR. MERRILL: Right.
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THE COURT: So —--

MR. MERRILL: Well, Judge, so, Count II, the
timeline there says the 1st day of July 2019 to the
11th day of July 2019.

THE COURT: To the what?

MR. MERRILL: To the 11th day of July 20189.

THE COURT: Okay.

MR. MERRILL: The testimony today from her was
it was the 14th of July. So -~

THE COURT: Well, she testified that was the
last day i1t happened.

MR. MERRILL: Right.

THE COURT: Okay.

MR. MERRILL: That's when the text messages
happened and everything on July 14th. So, just based
on that and that testimony there, the State's going to
make a motion to amend the Count II to July 14th.

July 1st, 2019, to July 14th of 2019.

THE COURT: Okay. All right.

Well, that one you need to file a written
motion on to give them an opportunity to respond.

MR. MERRILL: Okay.

THE COURT: You know, I mean, 1f it was always

indicating, even at the time of the preliminary
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hearing, that this was the last time it happened, then
chances are the amendment will be allowed because
there's plenty of notice.

MR. MERRILL: Well, I believe on the criminal
complaint, the original one, the amended, the original
was listed as July -- went through July 14th. And then
that was amended to July 11th in the prelim based off
of we didn't have HS testify in the prelim. I can
dcuble-check the complaint.

MS. SCHUMANN: We just admitted the forensic
interview, right?

MR. MERRILL: Yeah.

MS. SCHUMANN: Okay.

MR. MERRILL: Yeah, we went off of
Jennifer McCann. So, HS didn't testify.

Jennifer McCann came in and testified.

THE COURT: Right. She said the last time it
happened was the day of the --

MR. MERRILL: Which would be July 14th.

THE COURT: Right. So, how did you get July

11thv

MR. MERRILL: Well, because I think
Jennifer McCann, she must have got it a day off. I
don't know. I remember what the testimony was. We can
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review the preliminary trans.

THE COURT: So, the gquestion I'm going to have
is it -- was it always the last day that this happened,
the day of the disclosure? I mean, and if it was, then
that would be a fair amendment. So, you know, 1t would
be, and it's an amendment. So, it would likely be a
fair amendment. But I'm going to give you guys an
opportunity to respond. You know?

MR. MERRILL: We'll file a motion this week.

THE COURT: Since the phone just showed up with
the text on it that had the actual date.

MR. KALTER: Miracle.

THE COURT: What?

MR. KALTER: Miracle.

THE COURT: That had the actual date on it.
The text message with the actual date of the
disclosure. Okay. All right.

But chances are it's going to be a fair
amendment. So, you know, I mean, especially if her
testimony was the last time it happened was the day I
reported 1it. You know, that was given to -- that it
was based on. So, and it's just a date. So, to extend
the date it's not going to be an issue.

MR. KALTER: Well, we may not even oppose it.
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We just have to see.
THE COURT: Right. So, I think generally --

like I said, under those circumstances it would be a

fair amendment. Especially since now the date of the
disclosure 1is more clear -- how is that? -- as opposed
to a guess sometime in July. Okay?

All right. So, anything else?

MR. KALTER: No.

MR. MERRILL: Thank you, Judge.

THE COURT: All right. Pretrial, are we
confirmed to go trial? I'm going to call a jury.

MR. KALTER: So, we are ready to go to trial,
There has been a development. We were set for a
co-defendant murder trial in Washoe County scheduled
for October 12th through --

MS. SCHUMANN: Two weeks.

MR. KALTER: -- for two weeks. So, then they
came up with this flight thing where they're going
to -- they basically vacated our trial on the 12th, and
moved 1t to the 19th. Both my client and the
co-defendant have filed a motion to continue. Because
the way they are conducting this trial is basically
you're in a phone booth with Plexiglass between

yourself and your client, and the only way you can
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communicate with your client is with cell phones. It
insanity. They're putting Plexiglass between each --

THE COURT: I heard a little bit about --

MR. KALTER: So, they -~

THE COURT: -= the COVID court in Washoe
County. So.

MR. KALTER: So, they held their first trial
under these protocols last week, and it was a basic
drug possession, one attorney, one defendant, and --
but they are not setup for a two co-defendant, first

degree murder trial with four attorneys. There's not

S

even rocm. They don't have enough little phone booths.

And so, I just want to be -- this just happened.

So, I have a status with Judge Drakulich
Thursday in which both myself and co-counsel for the
co-defendant are asking the Court to push it out to

next year. Because I just don't know how you can try

co-defendant murder trial under these conditions. And

so, I assume she's going to grant it. My concern is
that =--

THE COURT: Well, why don't you tell her I wa
set first?

MR. KALTER: Because you weren't. Well, vyou

THE COURT: I was. You were set for October

a

S
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12th, and she just moved it to my date. I was set
first.

MR. KALTER: Right. I think it's going to -- I
think it's going to get moved. Because what they're
doing is, they're giving priority to cases set in this
flight. So, it's first goes to in custody who is
invoked, and then out of custody who has invoked. Then
in custody who waived, et cetera.

The co-defendant invoked time. This was
originally scheduled to go to trial in April. But he
now, two weeks before -- you know, a month before
trial, he finally has waived. So, now we really don't
take that priority of that top slot. So, they can fill
that trial with some other trial. It's crazy. But
T —-—

THE COURT: All right.

MR. KALTER: And I did let Mr. Merrill know
about this last week. I doubt it -- I think it's going
to be a non-issue. I think we're going to get it
pushed to next year.

THE COURT: Well, you can tell Judge Drakulich
that this matter has been set for these dates since
June 12.

MR. KALTER: Correct.
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THE COURT: After your initial request to
continue.

MR. KALTER: This is all on Washoe. I agree.

THE COURT: No, no, no.

MR. KALTER: I mean, it's --

THE COURT: But you can tell Judge Drakulich
that this case is set there and your client in the
other case, that you can just let her know that this
case was set on -- 1in June, and my amended trial
scheduling order was issued June 18th.

MR. KALTER: I intend to tell her on Thursday
that now that they have changed, they're interfering in
a case that -- & Category A felony case that was
previously set before they made the move to
October 19th.

THE COURT: OQOkay. So, before they made the
move to October 19th. Okay. This trial is scheduled
to go November 3rd.

MR. KALTER: Right. So, originally we were set
for October 12th. Then Mr. Bernal hired us, and we
scheduled this for November with you. The date it's
set now.

THE COURT: Right.

MR. KALTER: And we would have had no issue

PAGE 160 339




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

with calendaring. And then they came out with this new
administrative order last week --

THE COURT: Right.

MR. KALTER: -—- following it to the 19th. And
the way they're trying this case, it's going to be a
month long case. So -~

THE COURT: So, when 1s this cattle call in
Washoe County?

MR. KALTER: When is what?

THE COURT: Your meeting with the judge.

MR. KALTER: We have a -- we have a status
hearing Monday -- Thursday of this week.

THE COURT: Okay. So, on the 1st you have a
status hearing?

MR. KALTER: Correct.

THE COURT: Okay. All right. So --

MR. KALTER: I think she's going to move it.
The whole issue was this co-defendant not waiving time.
Now that he's waived time, that gives her the ability
to continue it.

THE COURT: Okay. So, I'll hold off until
October 5th to call the jury.

MR. KALTER: Thank you.

THE COURT: Okay? But notify -- if you want to
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get on a quick phone conference with me you can.

MR. KALTER: Yeah. Or we can -- we can let
your clerk know.

THE COURT: Yeah. But then you'd have to -- we
can get on a phone conference first.

MR. KALTER: Or I can just say 1t's a non-issue
with the --

THE COURT: Right. Yeah, you can e-mail us and
say i1t's a non-issue.

MR. KALTER: Okay.

THE COURT: That they continued it.

MR. KALTER: Certainly if that's the case,
Thursday we'll let you know right away so you can pull
the jury.

THE COURT: All right. So, but otherwise
you're ready to go?

MR. KALTER: Yeah, we're ready.

THE COURT: Okay. All right. So, that being
said, trial is confirmed pending your discovery of
whatever happens in the phone booth COVID courtroom in
Washoe County as indicated by counsel.

MR. KALTER: It's open to the public. You
should click it and watch one in progress and see

what's happening.
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MS. SCHUMANN: And he breaks at 2:30 every day
for cleaning.

THE COURT: All right. So --

MR. KALTER: And we're only allowed to talk to
our in custody client with a cell phone provided to us
by the sheriff's department, and they have one. How --
that's insane.

THE COURT: Mr. Kalter, you're not going to get
this Court to comment on what they do in Washoe County.

MR. KALTER: Understood.

THE COURT: Because Washoe County is a
different place than Lyon County.

MR. KALTER: That's a comment.

THE COURT: That's all I'm saying. It's my
sole comment. We go to trial here. We conduct it as
much as we could regularly as possible with still
continuing to make sure that we follow the protections
that are necessary to guarantee people's health. Ckay?

MR. KALTER: Uh-hum.

THE COURT: All right. So, and if they feel
those protections in Washoe County are necessary, then
they need to take those protection. That's all I can
say.

All right. So, all right. So, get to me
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before the end of the week to let me know what's going
on. If we need to have a quick hearing on Monday, we
will.

MR. KALTER: Okay.

THE COURT: All right. Because I can always
fit it in on a phone conference or Zoom or something.
All right.

MR. KALTER: Thank vyou.

THE COURT: All right. Then otherwise, we're
confirmed to go. Everybody knows to file -- get your
jury instructions as instructed. I'"1ll get my jury
instructions out to you about a week prior to your
required submissions. I forget what date that is. But
about a week before you're required submissions I'11
get you my stock instructions. All right? And then
we'll go from there.

Fix any tech issues. I don't know what's going
on. I have no idea what's going on. We've never had
that problem with something fed directly into the JAVS
before. I've never had that problem with something
directly fed into --

MR. MERRILL: Well, this is the same computer
we used on that last trial. So. ..

THE COURT: I've never had that issue where I
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got that stuff. So, all right.
MR. MERRILL: Thank you.
THE COURT: All right. Thank you.

Court's in recess.

(End of Proceedings.)
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CERTIFICATE

STATE OF NEVADA )

) SS.

CARSON CITY )

I, Kathy Terhune, CCR 209, do hereby certify
that I reported the foregoing proceedings; that the
same 1s true and correct as reflected by my original
machine shorthand notes taken at said time and place
before the Honorable John P. Schlegelmilch, District

Judge, presiding.

Dated at Carscn City, Nevada, this

9th day of October, 2020.
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The undersigned affirms that this document
does not contain the social security number
of any individual.

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

¥ % ¥
THE STATE OF NEVADA,
Plaintiff,

Vs. ORDER AFTER HEARING

THOMAS JASON BERNAL,
Defendant.
/

This matter came before the Court on September 28, 2020, for a Pre-Trial Hearing. At the

hearing, the Defendant was present and represented by LeAnn Schumann, Esq. and Jesse Kalter, Esq.
The State was represented by Deputy District Attorney, Matthew Merrill,

On June 1, 2020, the State filed a Motion to Admit Confession and Play Audio to Jury. The
Defense filed an Opposition to State’s Motion to Admit Confession and Pay Audio to Jury on September
8, 2020. At the hearing on September 28, 2020, the Parties stipulated to allow the Court to review the
interview conducted between the Defendant, Thomas Jason Bernal, Detective Michael Messmann, and
Detective Marty Dues. The Court took the matter under submission to determine if the interrogation was
custodial, and if so, whether a Mirandu warning needed to be read prior to the Defendant’s admission

to be admissible at trial.
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After reviewing the pleadings and papers on file, the motions, and the Audio of the Interview
between law enforcement and the Defendant, Thomas Jason Bernal, the Court finds as follows:

A custodial interrogation requires the Defendant to be in custody. “Custody” for the purposes of
the Fifth Amendment and Miranda “means a formal arrest or restraint on freedom of movement of the
degree associated with a formal arrest.” Rosky v. Stare, 111 P.3d 690 (2005), 121 Nev. 184 at 191, “To
determine if a custodial interrogation has taken place, a court must consider the totality of the
circumstances, including the site of the interrogation, whether the objective indicia of an arrest are
present, and the length and form of questions.” Stare v. Taylor, 968 P.2d 315, 323 (1998), 114 Nev.
1071, 1081-82. In Nevada, to determine whether a person is under arrest, the Court is asked to consider
whether the suspect was told that the questioning was voluntary or that he was free to leave; whether
the suspect was not formally under arrest; whether the suspect could move about freely during
questioning; whether the suspect voluntarily responded to questions; whether the atmosphere of
questioning was police-dominated; whether the police used strong-arm tactics or deception during
questions; and whether the police arrested the suspect at the termination of questioning. Id.

Here, the Defense argued that the law enforcement officers outrightly denied the Defendant the
opportunity to smoke a cigarette two hour into the interview. After reviewing the interview audio and
video clips provided by the State, stipulated into admission for the purposes of this Order on September
28, 2020 (Plaintiff’s Exhibit 1), this Court finds that the law enforcement officers told the Defendant at
the onset of the interview that it was voluntary, and that he was free to leave at any time. That the
Defendant was not under arrest at the time of the interview and was able to freely move around during
questioning, as evidenced by the multiple bathroom breaks the Defendant took. That the atmosphere of

questions was conversational and not dominated by police, that no strong-arm tactic or deception during
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questioning was used; and that though there was an arrest made at the end of the interview, that was
after Defendant’s voluntary confession.

Further, the specific exchange at issue consisted of a conversation between law enforcement
officers and the Defendant in which the Defendant stated that, “I really need a cigarette, I've been in
here a while,” to which one of the detectives replied, “Well it’s not going to take very long, so.”
(Plaintiff’s Exhibit 1, 19LY 032331, Thomas Jason Bernal Interview at 2:02:36). The Defendant further
replied with, “I know.” The detectives then resumed their questioning and the Parties discussed
speeding, Given that this scenario does not indicate that the officers had indicated that the Defendant
could not explicitly leave the interview and did not tell the Defendant “no”, this Court finds that the
interview was not a custodial interrogation for the purposes of Miranda. As such, this Court finds that
the interview in which the Defendant made admissions to law enforcement are admissible at (rial.

Therefore, good cause appearing;

IT IS HEREBY ORDERED that the Motion to Admit Confession and Play Audio to Jury is

granted.

DATED this?/g\.day of October, 2020.
v

ﬂ/%/ﬂk—/

_Hot. John P *_Schlegelmileh,
ISTRICT JUDGE
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I hereby certify that I, Hawah Ahmad, am an employee of the Honorable John P. Schlegelmilch,
District Judge. and that on this date pursuant to NRCP 5(b), I mailed at Yerington, Nevada, a true copy

of the foregoing document addressed to:

LeAnn Schumann, Esq. Matthew Merrill

Jesse Kalter, Esq. Lyon County District Attomey’s Office
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Case No. 20-CR-00089
Dept No. |
TCN: NVLYS02004688C

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

THE STATE OF NEVADA,

Plaintiff,

vs. AMENDED INFORMATION
THOMAS JASON BERNAL, |

Defendant.

STEPHEN B. RYE, District Attorney within and for the County of Lyon, State of
Nevada, in the name and by the authority of the State of Nevada, informs the above-entitled

Court that THOMAS JASON BERNAL, the Defendant above named, has committed the

offense of
COUNT |

SEXUAL ASSAULT ON A CHILD UNDER THE AGE OF 16 YEARS, NOT CAUSING
SUBSTANTIAL BODILY HARM, a CATEGORY A FELONY, in violation of NRS
200.366(3)(b), in the following manner:

That the said Defendant on or between the 1%t day-of August, 2018 to the 30" day of
June, 2019, at and within the County of Lyon, State of Nevada, did willfully and unfawfully
subject another person who is under the age of sixteen (186) years to sexual intercourse
and/or fellatio and/or other sexual penetration against her will or under conditions in which the

perpetrator knew or should have known that the victim is mentally or physically incapable of

-1 DA Case No. W18,0187
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resisting or understanding the nature of the conduct, to-wit: Defendant digitally penetrated
the vagina of a known but unnamed juvenile H.S. (dob: 07/20/2004), all of which occurred at
or near 610 US Highway 95 Alternate, Yerington, Nevada.

COUNT il }
SEXUAL ASSAULT ON A CHILD UNDER THE AGE OF 16 YEARS, NOT CAUSING
SUBSTANTIAL BODILY HARM, a CATEGORY A FELONY, in violation of NRS
200.366(3)(b), in the following manner:

That the said Defendant on or between the 15t day of July, 2019 to the 14% day of July,

2019, at and within the County of Lyon, State of Nevada, did willfully and unlawfully subject
another person who is under the age of sixteen (16) years to sexual intercourse and/or fellatio
and/or other sexual penetration against her will or under conditions in which the perpetrator
knew or should have known that the victim is mentally or physically incapable of resisting or
understanding the nature of the conduct, to-wit: Defendant digitally penetrated the vagina of
a known but unnamed juvenile H.S. (dob: 07/20/2004), all of which occurred at or near 610
US Highway 95 Alternate, Yerington, Nevada.

COUNT 1l
SEXUAL ASSAULT ON A CHILD UNDER THE AGE OF 16 YEARS, NOT CAUSING
SUBSTANTIAL BODILY HARM, a CATEGORY A FELONY, in violation of NRS

200.366(3)(b), in the following manner:
That the said Defendant on or between the 1% day of December, 2018 to the 28™ day

| of February, 2019, at and within the County of Lyon, State of Nevada, did willfully and

unlawfully subject another person who is under the age of sixteen (16) years to sexual
intercourse and/or fellatio and/or other sexual penetration against her will or under conditions
in which the perpetrator knew or should have known that the victim is mentally or physically
incapable of resisting or understanding the nature of the conduct, to-wit: Defendant digitally
penetrated the vagina of a known but unnamed juvenile H.S. (dob: 07/20/2004) ’whi{e rubbing

her legs, all of which occurred at or near 810 US Highway 95 Alternate, Yerington, Nevada.

-2- DA Case No. W19.0187
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All of which is contrary to the form, force and effect of the statute in such cases made
and provided and against the peace and dignity of the State of Nevada.
Pursuant to NRS 239B.030, the undersigned hereby affirms thaf this document does

not contain social security numbers.
DATED this_>(_day of October, 2020.

STEPHEN B. RYE
Lyon County District Attorney

The witnesses known to the State at the time of the filing of this Information are as

follows:
Detective Marty Dues 911 Harvey Way
Yerington, NV 89447
Detective Michael Messman 911 Harvey Way
Yerington, NV 89447
Deputy Nicholas Greenhut 911 Harvey
Yerington, NV 89447
Dr. Melissa Piasecki 401 West 2nd Street #215
Reno, NV 89503
Katie Sabado , 40 Sunny Grove Drive
Yerington, NV 89447
Charles Sabado 40 Sunny Grove Dr
Yerington, NV 89447
Jennifer Mccann Washoe County Child Advocacy Center, 2097 Longley

Lane
Reno, NV 898502

-3- DA Case No, W18,0187
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Owen Smith

H.S.

Patricia Bernal

504 Fairview Street
Yerington, NV 89447

504 Fairview Street
Yerington, NV 89447

504 Fairview Street
Yerington, NV 89447

DA Case No. W19.0187
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Tanya Sceirine Clerk 11/2/2020 8:50:09 A

FILED ELECTRONICALLY

Case No. 20-CR-00099

Department I

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF LYON, STATE OF NEVADA
BEFORE THE HONORABLE LEON ABERASTURI

DISTRICT JUDGE, PRESIDING

THE STATE OF NEVADA,
Plaintiff,
vVSs.
THOMAS JASON BERNAL,

Defendant.

TRANSCRIPT OF PROCEEDINGS
MOTIONS HEARING
THURSDAY, OCTOBER 22, 2020

YERINGTON, NEVADA

Reported by: Shellie Loomis, RPR
Nevada CCR #228

CAPITOL REPORTERS (775) 882~5322
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APPEARANCES:

For the State: Matthew Merrill
Deputy District Attorney
Yerington, Nevada

For the Defendant: Jesse Kalter Law

By: LeAnn Schumann, Esq.

Reno, Nevada

CAPITOL: REPORTERS. (775) 882-5322
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YERINGTON, NEVADA, THURSDAY, OCTOBER 22, 2020, A.M. SESSION

-000—

THE COURT: All right. Everybody there?

MS. SCHUMANN: Yes, Judge.

MR. MERRILL: Yes, Judge.

THE DEFENDANT: Yes, sir.

THE COURT: All right. Just as long as can you
hear me, okay. So this the time set in 20-CR-00099, State of
Nevada, versus Bernal.

It's the time set -- or I set this time for
motions' hearing because of the amount of motions that were
actually filed in this particular matter. And some of them
which needed to be dealt with on a timely basis.

Okay. So first we have the motion to leave the
file of Amended Information. Okay. The Court received a
motion and there was a reply or a part opposition to the
motion in relation to dates on Count II of the Information.

Okay. So, anything you want to add, Mr. Merrill?

MR. MERRILL: Your Honor, just briefly. 1It's a
notice requirement. When we spoke to Haley last -- I'll put
on of the last hearing, she said it was the 14th.

However, there were —-- there was a prior, I

believe the interview she had with the child advocacy center,

CAPITOL: REPORTERS (775) 882~5322
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she said it was the day before was the last time.

And so I believe we're all talking about the same
incident, however I would like to expand it just how I have it
and how it's proposed. Beyond any other argument, Judge, I'll
leave it to the motion there.

THE COURT: Okay. Miss Schumann?

MS. SCHUMANN: Yes, Your Honor. Well, we just
want to limit it to what she testified under ocath at the
motion hearing which was July 14th.

THE COURT: Okay. Well, the Court finds that
it's not a material element of the offense, that the case law
supports that, that it's not a material element of the
offense.

The purpose is to provide notice to the other
parties, so whether it says on or about July 14th, or on or
between July 1st and July 14th has no material effect on the
charge itself.

It's the last time she claims it happened,
therefore, there's sufficient notice under the Amended
Information to the Defendant and the Amended Information is
approved.

So, you're granted leave to file the Amended
Information.

MR. MERRILL: Thanks, Judge. Do you want us to

CAPITOL REPORTERS. (775) 882-5322
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submit a new copy, or does the Court just want to file what we
attached as an Exhibit, I believe?

THE COURT: Well, was it signed?

MR. MERRILL: No, good point. Thanks. I will
file a signed copy.

THE COURT: I would think you would have to.

MR. MERRILL: I agree.

THE COURT: You just asked this Court for
permission to file.

MR. MERRILL: Yeah.

THE COURT: So, yes, you can file.

MR. MERRILL: Okay. Thank you.

THE COURT: All right. So, we have the motion to
admit text messages, okay. So, I guess I don't even
understand quite why this was even filed.

S0, go ahead, Mr. Merrill.

MR. MERRILL: Well, Judge, we heard evidence
last -- at the last hearing, and I was hoping just to avoid,
you know, having to do it at trial.

However, I certainly understand you know the what
the court's position is or what defense position is, so I'll
attempt to authenticate it at the trial in the same manner
that I did during the motions's hearing. So --

THE COURT: Well, I think you authenticated that

CAPITOL REPORTERS (775) 882-5322
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sufficiently, but the text messages were between him and her.
I mean, T don't think that that's a procblem.

I guess I'm not quite sure -- I mean, the
evidence just is he asked her to come home by text message and
then she had a conversation with him about the allegations.

MR. MERRILL: Right.

THE COURT: And the he made some admissions to
her in relation to those allegations.

So, I mean, it does put a time context on it, so
it's relevant to what happened. So, I mean, but I guess I
just don't -- it's just ordinary evidence. It's just ordinary
evidence of what transpired up to the time that Mr. Bernal
made his admissions or partial admissions, whatever you want
to call them, the conversation with her.

So, be that as it may, I don't think there's much
an objection.

Miss Schumann, go ahead.

MS. SCHUMANN: Well, Your Honor, we just thought
that it was premature. If he offers it and authenticates it
during trial, then it might be an objection.

THE COURT: Well, I mean, the thing is, you know,
I'm not going to —-- all right, so this is the thing. If it's
likely admissible in trial, then he can use it in opening

statement.

CAPITOL REPORTERS. (775) 882-5322
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So it seems to me that it's likely to be
admissible at trial so he can use it in opening statement.

MS. SCHUMANN: I understand.

THE COURT: That detects the prior, but you know,
whether or not it actually gets admitted, you have to do what
you have to do. You can have her testify yes, it's her
number. Yes, I always got text messages from that number from
him. Yes, he did ask me to come home to have a discussion
with him and that was on July 14th or whatever.

MR. MERRILL: Right.

THE COURT: -- or whatever day it was, you know,
and so I mean, you went through that with me at the hearing,
all right. He asked her to come home, I have to talk to you
about something.

MR. MERRILL: Right.

THE COURT: It's just ordinary evidence. So if
you're --

MR. MERRILL: -- right.

THE COURT: -- to be able to use -- if you're
asking to be able to use it during opening statement, you can
use it because it's likely admissible. Likely.

MR. MERRILL: Yeah, I, you know, looking back it
was probably premature, I appreciate it and we'll go through

the normal steps at trial.

CAPITOL REPORTERS (775) 882-5322
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THE COURT: I mean, but that's all can you ask me
if whether you can use it during opening statement, otherwise
you're still bound to authenticate it and do everything you
need to do during trial.

MR. MERRILL: Understand.

THE COURT: Okay. All right. The motion to
exclude or limit the expert Dr. O'Donohue. Okay.

MR. MERRILL: Your Honor, I think we discussed at
the hearing, the motions' hearing already --

THE COURT: We did discuss it, but they filed an
opposition. So, I think Miss Schumann needs to have an
opportunity to fully be able to respond to your motion, so go
ahead.

MS. SCHUMANN: Your Honor, we're prepared to
submit the issue based upon our opposition.

THE COURT: Okay. So, you know, the fact of the
matter is Dr. O'Donohue can testify as long as he doesn't go
into truthfulness and credibility and those issues.

But he could talk about perceived inconsistencies
and statements made. He can talk about the forensics
interview itself and other things within his purview.

The problem that I may see with some of his
testimony is he bases, or it seems to me bases a lot of his

stuff on interviews with small children. And he has nothing

CAPITOL REPORTERS. (775) 882-5322

36!



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

in his report that indicates really when you're dealing with
teenagers.

So, I'm just going to point that out, but I do
believe it's admissible and maybe he can -- and I'm sure he'll
be able to explain that during the trial.

So, his testimony is admissible with the limits
that are required, you know, required of expert testimony and
the fact of the matter is if he says make the objectionable,
make he objection, Mr. Merrill, and you know, we'll go from
there and I'll make a ruling on it.

But he certainly fits hallmark. He has the
credentials. He's done this for a long time, you know, I mean
he's -- this is not the first time he's testified in district
courts throughout the state, including my court.

S0, you know, he has what's necessary in order to
testify, especially in relation to how to conduct a forensic
interview. But, you know, many things he talks about, you
know, I'm sure he'll go through some of that, the differences,
et cetera. Okay.

All right. So, he can testify. ©Now, let's talk
about whether or not he can testify by Zoom.

THE COURT: So you filed a motion for him to
appear by communications equipment, Miss Schumann?

MS. SCHUMANN: Yes, Your Honor.

CAPITOL REPORTERS (775) 882~5322
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THE COURT: Okay. So, okay. So, why?

MS. SCHUMANN: Your Honor, as with a party motion
this virus to catch COVID-19 when he does have preexisting
condition. So, based upon that, he's --

THE COURT: So, say that again. You came in
garbled.

MS. SCHUMANN: Sorry, Your Honor. So, Your
Honor, as we put in our motion, Dr. O'Donochue has preexisting
condition that make him high risk to contract COVID-19.

So because of that, he is only testimony via
zoom. He's not in appearing in person in any courtrooms on
any cases. SO based on that, that's why we filed a motion.

THE COURT: Okay. So, but what you didn't tell
me 1s what that was?

MS. SCHUMANN: What the preexisting condition
was?

THE COURT: Yeah. What is it?

MS. SCHUMANN: I mean, I guess I can ask him to
disclose that.

THE COURT: I mean -- all right, so I'm supposed
to make a determination that it's in the public's interest,
okay. So, you know, especially, you know, in a criminal jury
trial, all though, you know, I mean, I think the general

policy is to, is to lean on the side of allowing witnesses to

CAPITOL REPORTERS (775) 882-5322
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appear by simultaneous audio-visual transmission, but I have
to make a case specific finding that the denial of physical
confrontation is necessary to further an important public
policy.

So, now, I think it's an important public policy
in and of itself to limit exposure to COVID, but that's why we
have the things in the courtroom that we previously discussed
about, to try to limit that as best as possible.

So, I mean, are you contesting the fact --
because your opposition just said, "I just oppose it". I
mean, that didn't help me either, Mr. Merrill.

MR. MERRILL: I mean, Your Honor, my opposition
is not -- I don't have a strong opposition. I believe the
Jury deserves to have witnesses in person where they can judge
them face to face.

But really, I'm submitting it to the Court. My
opposition is not a strong one. I think you'll make the best
decision as far as that goes.

I realize that COVID is, there's some people that
have problems, perhaps Dr. O'Donohue has previous conditions.
I certainly understand that. I don't want to bounce this
before the jury --

THE COURT: Yeah, all right. So I don't know

whether he does or not because he didn't file an affidavit

CAPITOIL: REPORTERS. (775) 882-5322

26y
11



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

saying he did.

So, but -- but this is, you know, regardless of
what that is, all right, but I do understand that he is
relatively elderly. And so being elderly, you're at a greater
risk to start with.

So, in light of what I'm hearing, I'm going to
allow it. Okay. He can testify by Zoom and just make sure
it's all set up and when you're ready to call him as a
witness, we can get right to him, okay, Miss Schumann?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: Because I don't want these big delays
in, you know, getting him to testify.

So, and I'll also make a finding, all right, so
I'11l make a finding in this particular -- for this witness
that in relation to this matter, that his testimony is
important to the defense, that the denial of actual physical
confrontation in this particular matter furthers an important
public policy because the testimony relates to expert opinions
on the forensic interview, but also because of the potential
spread of COVID-19. We don't want elderly folks getting sick
because they're at a higher risk of death as a result of
catching COVID.

It's been indicated that there -- that there is

some kind of prior or existing medical condition, preexisting

CAPITOL REPORTERS. (775) 882-5322

368
12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

medical condition where he may be at even greater risk than
jJust a regular individual.

It seems to me that the reliability would be
assured. We'll swear him in over the Zoom. He will be
present on the Zoom so people can see his demeanor and
everything else.

So, the Court is going to allow his appearance,
his personal appearance by way of audio-visual transmission.
But just make sure it's set up and he's ready to go when you
call him.

MS. SCHUMANN: Understood, Your Honor.

THE COURT: Okay. All right. So, criminal
histories. Okay, go ahead, Miss Schumann.

MS. SCHUMANN: Your Honor, we're prepared to
submit it based upon the motion and our reply.

THE COURT: Mr. Merrill, then anything you want
to tell me?

MR. MERRILL: Your Honor, in this case, I checked
with Detective Messmann, they never ran a criminal history on
the defendant. Our office never ran any criminal history on
the defendants. They never ran any criminal histories on any
of the witnesses at this point.

I have no evidence or even talked to any

witnesses that have some sort of criminal history that could

CAPITOL REPORTERS. (775) 882-5322
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be beneficial to the defendant at all. And so we don't —-- we
don't have any of that information.

I can understand perhaps if the court requests us
to run the criminal of the history of the defendant, we can
certainly do that and turn it over if the Court wishes, on the
defendant or on the other witnesses, I don't believe there's
any reason for to us run it.

THE COURT: Okay. So, as it relates to the
Defendant himself, okay, I believe that that's a legitimate
request, because the attorneys by way of the statute itself
are allowed to request his criminal his history because they
represent him directly.

So, you know, I believe that that's discoverable

information, because he would have the ability to request his

own.
MR. MERRILL: We will --
THE COURT: Okay.
MR. MERRILL: We will run it and turn it over to
defense.

THE COURT: So, but as to relation to just
running everybody's criminal history, it's denied. The State
has no affirmative duty to run anybody's criminal history for
the defense on a fishing expedition just to see if maybe

somebody has some kind of history in their background. So,

CAPITOL: REPORTERS: (775) 882-5322
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that's denied.

And I would indicate that every piece of case law
that I've ever seen in relation to criminal histories and the
like, the State has to have possession of the evidence, and
there's no affirmative duty to investigate in relation to a
request like that.

So, given the Defendant's criminal history,
they're entitled to it the way I read the statute.

MR. MERRILL: We'll run it this week and send it
to LeAnn, or Miss Schumann.

MS. SCHUMANN: Sounds good.

THE COURT: Okay. So, then we have the two other
witnesses that is requesting to be present by Zoom. Two lay
witnesses. Okay. So we have Miss Nish and Mr. Leland.

So what's your position on those two other than I
oppose it, Mr. Merrill?

MR. MERRILL: Your Honor, my opposition to these
two are a little stronger than with Dr. O'Donohue. I didn't
see any other allegations or anything that shows that they
were a higher risk for COVID.

I believe one and maybe the other one, if I
remember, just live out of state and that was the reason for
the request via Zoom. Again, I think the jury deserves to see

these people in person for confrontation purposes.
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THE COURT: Okay, so --

MS. SCHUMANN: Your Honor, if I can add, I mean
obviously we would want these witnesses to be here in person
as well, I mean, if we had a choice. That would be the case,
but one lives in New York and due to airline travel, it's
difficult for him to get here.

The other one is in Las Vegas working full time
and so it was nearly impossible for her to get the time off
work. So based upon that, Your Honor, we assume the jurors
can still see the facial expressions, they would still be
subject to cross-examination so we did provide notice. The
State hasn't really provided a valid opposition, so it should
be granted.

THE COURT: All right. So this is the problem I
have. So I looked at your witness list and you said you don't
know where these people are located on your witness list.

MS. SCHUMANN: That's correct. We just actually
-—- the week that we filed our motion to appear via Zoom is
when we received their contact information and I did provide
phone numbers. That's all I had at the time.

THE COURT: All right. Well, aren't you under a
continuing duty to notice? So in addition --

MS. SCHUMANN: -- yeah, I can update the list. I

did provide their interviews to Mr. Merrill, and all that

CAPITOL REPORTERS (775) 882-5322
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information was on there, so —--

THE COURT: Including their addresses?

MS. SCHUMANN: Yes. I believe, yes. But I will
update my witness list.

MR. MERRILL: Your Honor, that is correct, we do
—-— Miss Schumann did send us the interviews and things and I
believe we have their phone numbers.

THE COURT: Well --

MR. MERRILL: We may have their addresses too,
Miss Schumann, I don't recall off hand.

MS. SCHUMANN: I'll update the witness list.

THE COURT: The phone numbers were on the witness
list, so --

All right. So the Court will allow them to
testify by Zoom too, but I'm telling you, Miss Schumann,
especially for lay witnesses, you better have them in a place
where they can come through without stalling, without, you
know, because then I'm going to say they're going to be live,
because I can stop 1t at any time and say they have to be
here. Okay. Because --

MS. SCHUMANN: Understood, Your Honor.

THE COURT: All right. So, none of this I'm on
my iPhone stuff testifying from a casino. Don't do it. You

have to have it set up where they're in a good place, a

CAPITOL REPORTERS (775) 882~5322
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legitimate place to have them testify without any noise,
without anybody in the background, without any of that.

I mean, it's one thing with Dr. O'Dcnohue from
his office, okay. It's another thing -- I'm not going take
iPhone testimony on the off chance that it will come in okay.

S0, you need to set it up where they're in a
place where they can testify appropriately over Zoom. Okay.

MS. SCHUMANN: Okay.

THE COURT: All right. So, we still -- there was
a couple of things sent out on jury instructions. I mean, I
usually deal with those at the pretrial.

So apparently, the Defendant filed today some
oppositions to objections to the state's, but the State never
filed their proposed instructions with the Court. So --

MR. MERRILL: Your Honor, I sent those over to
your law clerk last week.

THE COURT: Okay. You may have.

MS. SCHUMANN: And I received a copy of those.

THE COURT: Oh, no, I saw it, I saw that one.
Was that the only one?

MR. MERRILL: That was the only one we had, yes.

THE COURT: There's two.

MR. MERRILL: That was the Cunningham v. State,

the timeliness of the material.

CAPITOL REPORTERS (775) 882-5322
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THE COURT: Okay. So there's -- the defense
filed a couple to the court's stock instructions too, and
so —-- all right, or the defense has, rather. And the State
filed an option to -- all right, so do you want me to deal
with the ones that you have right now, your objections, and
then we'll deal with the stock instructions at the time of --
at the time of trial, or -- or at the time of the pretrial,
rather?

MS. SCHUMANN: Has the Court received our reply
in support of our proposed instruction?

THE COURT: Yep.

MS. SCHUMANN: Okay. Well, it's up to the Court.
We're ready to go either way.

THE COURT: Oh, the reply in support of -- yeah,
your instructions child victims of sexual assault are required
to testify?

MS. SCHUMANN: Yes.

THE COURT: Yeah. Okay. So, in relation to
that, that relates to upholding a conviction. So --

MS. SCHUMANN: Which one are you on, Your Honor?
Are you on our proposed instructions?

THE COURT: Yeah, you proposed -- all right,

SO your --

MS. SCHUMANN: -- or —-
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THE COURT: -- the objection to your proposed
instruction. I have your reply to the State's objection,
that's what we were talking about; right?

MS. SCHUMANN: Right.

THE COURT: So the jury doesn't determine whether
or not to uphold a conviction. The jury determines whether
each count is proven beyond a reasonable doubt. One's an
appellate standard. The other is an evidentiary standard.

So, I'm not asking a jury to uphold a conviction,
there's no way.

MS. SCHUMANN: Well, we can say, to convict. I
mean, we can change it and put to convict Mr. Bernal.

THE COURT: Well, I'm already instructing them
each and every element has to be proven beyond a reasonable
doubt.

MS. SCHUMANN: Right, but I mean, I feel the case
law is clear that the victim does have to testify with some
particularity.

I mean, so if you want to just limit it to that,
and --

THE COURT: Well, all right. So, what do you
mean by some particularity?

MS. SCHUMANN: Regarding -- it says some

particularity regarding the incident.
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THE COURT: Okay.

MS. SCHUMANN: That's in LaPierre at 531. So if
you want to take out the end, we could say, some particularity
regarding the incident.

THE COURT: No, but the victim has got to testify
—= I'll say it right now. The victim has got to testify that
she did you digitally penetrated between a certain -- in or
about a certain amount of time by the Defendant.

MS. SCHUMANN: Right.

THE COURT: So, what is -- I don't -- that is
beyond a reasonable doubt, not some particularity. So what
you are saying is --

MS. SCHUMANN: No.

THE COURT: I should change the evidentiary basis
for the evidence and say, you can just find it on some
particularity versus beyond a reasonable doubt? I can't do
that.

The State has to establish it beyond a reasonable
doubt. She hasn't testified to it beyond a reascnable doubt.
She has to affirmatively -- some particularity is not a legal
standard.

MS. SCHUMANN: I'm looking through the case.

THE COURT: 1 mean, basically what they're saying

is that in upholding the conviction, they're saying they have
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to have -- they have to testify to it. And in that particular
case, she never testified to one of the acts.

MS. SCHUMANN: Your Honor, we'll submit it. I
mean, you've obviously made up your mind, so --

THE COURT: All right. Well, I think it changes
the evidentiary burden of proof on the State and actually it
decreases the burden of proof that would be placed on your
client.

So some particularity is insufficient as a matter
of law. The State has to prove it beyond a reasonable doubt.
If they don't prove it beyond a reasonable doubt, it's subject
to a motion to dismiss that count in front of this court. You
know, 1t never gets to the jury, if they don't -- if she
doesn't testify to it.

So, you know, it's my -- it's my -- I'm not
changing the evidentiary burden. The State has to prove each
and every element beyond a reasonable doubt, not to some
particularity.

SO -- so0, I'm not going to let you have that one.
Your whatchamacallit instruction seemed fine to me, but
there's no objection to that, your -—-

MR. MERRILL: Theory of the case.

THE COURT: Theory of the case instruction. I

think that opens the door to a lot of other evidence for the
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State, but -- all right.

MS. SCHUMANN: Well, Your Honor, obviously that
would be subject to change depending on the evidence.

THE COURT: Yeah. ©No, I mean, and that's fine.

MS. SCHUMANN: Well, I mean, as long we have
leave to amend it to match the evidence.

THE COURT: No, no, like I said, on a theory
instruction, Miss Schumann, you can present that when we're
settling instructions for all I care.

MS. SCHUMANN: Sounds good.

THE COURT: You know, I mean the fact of the
matter is, is that anything can occur in trial in any
particular case, and you're entitled to a theory instruction
of as long as there's evidence, even slight.

MS. SCHUMANN: Understood.

THE COURT: Okay. So, whether that's going to be
your theory at the end of the day or not, that's going to be
up to you. Okay.

All right. So the Court already found that the
Amended Information provides sufficient notice, but I do agree
that any of the time prior to the filing of the Information is
not appropriate.

MR. MERRILL: On the State's proposed

instruction, Your Honor?
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THE COURT: Yeah. Now, if this was a single
count, on a single instance, I would say, okay. But that's
like saying, all right, so if it happened in 2012, then we're
okay. No, I'm -- no, there needs to be notice provided.

So, but what I will say is that the first part of
the instruction is appropriate is proper.

MR. MERRILL: Where the comma is; correct?

THE WITNESS: Right.

MR. MERRILL: Okay. That's fine.

THE COURT: So, I mean, like I said, that's a
correct statement, you know. It's not a material element of
the offense, but it needs to be provided for notice purposes
to show, you know -- to give some notice to the Defendant
where it is. And to give notice to the jury what offense
you're talking about.

So, you know, but any time prior to filing the
Information, I agree with Miss Schumann on that, that's not an
appropriate standard.

So, as 1t goes to your objection, it looks to me
that's the part you're --

MS. SCHUMANN: That's correct, Your Honor.

THE COURT: -- objecting to.

MS. SCHUMANN: Up until the comma is the

correct --
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THE COURT: Right.

MS. SCHUMANN: =-- summary of the law, so we're
not opposed to that.

THE COURT: So your objection is granted.

MS. SCHUMANN: Thank you, Your Honor.

THE COURT: ©So the first part is fine. All
right. So in relation to the court stocks, I'm going to hold
off on those until the pretrial.

You know, if you don't want the limiting
instruction, I mean, I would put the limiting instruction in
every -- if you call it a limiting instruction, I put it in
every --

MS. SCHUMANN: Right. But I mean, just to
clarify, you've allowed it in for all purposes; correct?

THE COURT: Well, for propensity purposes.

MS. SCHUMANN: So, we would like to strike that
instruction then.

THE COURT: And that will be up to you. That one
you could just ask for -- request it not be given at the time
of settlement.

MS. SCHUMANN: Okay.

THE COURT: That is your —— that is your, you
know --

MS. SCHUMANN: Right.
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THE COURT: Option. But I want a clear record on
it. So -- and you provided your objections to it, that's
fine. If you don't want it at the end of the trial, it won't
be given.

MS. SCHUMANN: Okay. Thank you, Your Honor.

THE COURT: So do you want any limiting
instructions during the course of the trial?

MS. SCHUMANN: No.

THE COURT: Okay.

MS. SCHUMANN: Because you've allowed it in for
all purposes; correct?

THE COURT: Yep. Well --

MS. SCHUMANN: So there's no point in having a
limiting -- there's no point in having that. We would request
that not be given.

THE COURT: All right. But when you say, "for
all purposes", okay, it could be used for propensity. It
could be used for the State to establish timing or motive or
those kind of things, but it can't be used to say he actually
committed the offense. So -- this particular offense.
Because the particular offense still needs to be prove beyond
a reasonable doubt.

Do you understand me, Miss Schumann? So, when I

say all purposes --
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MS. SCHUMANN: Right. Right.

THE COURT: I don't know mean that it could be
used to establish, a prior act not be used to establish that
the current act happened. There still needs to be proof
beyond a reasonable doubt, but it could be used to establish
that, to help establish that proof.

MS. SCHUMANN: Okay. We still don't want to hear
it.

THE COURT: All right. So, but that's going to
be -- like I said, that's going to be up to you, okay.

MS. SCHUMANN: Thank you, Your Honor.

THE COURT: And then the other two objections
we'll just deal with at the time of the -- at the time of the
pretrial. So —-- and I'll take a quick loock at the.

MS. SCHUMANN: Your Honor, I did have one
question to bring up with the Court to clarify before we're in
front of the Jjury.

THE COURT: Sure.

MS. SCHUMANN: So as far as Mr. Bernal's video
interview with law enforcement, are you going to allow that to
be played in front of the jurors, or are you just allowing the
detectives to testify what the admission was?

THE COURT: Well, that depends. That's up to the

State. This is -- this is what I'm going to say in relation
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to that, okay.

S0, you better not talk about the CVSA period.
Okay. That's reversible error. Don't do it. Don't have
Detective Dues do it. Don't have anybody even say it.

MR. MERRILL: So, we were, just so the Court's
aware, I'm intending to play parts of the interview, but we
specifically eliminating any talk about CVSA or anything else.

THE COURT: Okay.

MR. MERRILL: We're going to focus specifically
on the admissions towards the end of the interview.

THE COURT: Now, if the Defendant -- if the
Defendant wants, if Miss Schumann and Mr. Kalter open it up
and cross-examine on it, that's different.

MS. SCHUMANN: We have no intention of bringing
that up, Your Honor.

THE COURT: Okay, but --

MS. SCHUMANN: And as far as the portions being
played by the State, Mr. Merrill, can you provide us those
portions, just so we have those in advance.

THE COURT: I think he submitted them at the time
of the hearing. Don't you have the ones he submitted at the
time of the hearing.

MS. SCHUMANN: Well, the entire -— I have the

entire video, but not the portions.
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THE COURT: Okay. You never gave her the -- your
exhibits at the time of the hearing, Mr. Merrill?

MR. MERRILL: I don't recall if I gave her
specific ones or it was just the entire audio, but, yes, I
will send over the specific --

MS. SCHUMANN: Okay, that would be great.

THE COURT: Okay. So if you do you have any, if
you do have any objections to any of the specific ones, Miss
Schumann, notify the Court at the time of the of the pretrial;
okay?

MS. SCHUMANN: Okay. Well, Your Honor, we've
already put our objections on the record during the motion
hearing, so --

THE COURT: Well, you know, that was the
suppression, but the Court --

MS. SCHUMANN: Right.

THE COURT: -- found that it was voluntary and
that it was --

MS. SCHUMANN: Right. So you've already
overruled our objection, but I'll put it on the record.

THE COURT: Well, but like I said, if there's
anything objectionable obtained within the actual —--

MS. SCHUMANN: I'll go through it and put it on

the record.
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THE COURT: Because like I said, the CVSA I'm not
letting in, okay. Don't try to put it in and tell Dues if
he's going to testify that it doesn't come in.

MR. MERRILL: Right.

THE COURT: And I'll have some of the other
detective, that I don't want to hear anything about it,
period. Okay.

MR. MERRILL: No, I understand. I have warned
them. We will make sure as they come in, I told them it's --
the case 1s over right then when they say that. So, they've
been informed and I will inform them again.

THE COURT: Well, you better make sure of it.
They're not to talk about it, no truth stuff.

MR. MERRILL: I understand.

THE COURT: So -- so if, you know, 1f there is
anything on any of those clips, you can certainly let me know,
Miss Schumann; okay?

MS. SCHUMANN: Okay, Your Honor.

THE COURT: All right. All right. So, did I
clarify it for you?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: Do you need anything else from me?

MS. SCHUMANN: No, Your Honor.

THE COURT: Mr. Merrill?
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MR. MERRILL: Your Honor, my -- just so the Court
is aware, my tests came back negative.

THE COURT: So why aren't you here?

MR. MERRILL: Well, because I just found out. I
just found out a couple hours ago, so -- but any ways, I had
to quarantine until the last couple days and we should be good
to go.

THE COURT: Okay. All right. Very good. All
right. So at the pretrial, we'll also talk about some of the
rules for the trial, and Miss Schumann, you haven't used the
trial selection room, so to speak.

So we can go through that at the time of the
pretrial, you know, and goc over what you need to do in front
of the jury, when you approach witnesses, all that stuff, to
keep the COVID protocols in, you know, in effect. Okay. For
jury trials.

MR. MERRILL: And, Judge, I had just one concern
with picking a jury. I think that Tuesday is election day.

THE COURT: It is.

MR. MERRILL: And so I don't know if the Court
wishes to just inquire whether there's issues with the
election or if want the attorneys to get into it.

THE COURT: No, because I'm going to let them out

early to go vote if they need to.
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MR. MERRILL: Okay.

THE COURT: So, you know, it is what it is. I
may just, depending on how quick it takes to select a jury or
not, I'm going to let them go. I'm.

Going to tell you, I am not going to take a
million years on the selection of a jury, you know, I mean the
fact of the matter is we all know the purposes of selecting a
jury, whether there's any bias or whether or not there's --
they're able to follow the law.

Those are what it is. You know, the fact of the
matter is, I am going to limit my voir dire. I'm going to
allow you folks to inquire, but to do it legitimately, you
know, but I don't want the folks sitting in there, their time
being wasted. Okay.

Especially, you know, everybody's got a little
trepidation from going into a public place any way. You know,
just because the governor said 250 people doesn't mean
necessarily we have to have them there for four hours, or
eight hours.

But if it's necessary, I am going to let them out
early, if they, you know, just because it's election day. You
know, this way there's no -- there's no problem.

MR. MERRILL: All right.

THE COURT: You know, I mean, for those people in
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Fernley that have to vote in Fernley that haven't done the
mail-in voting, you know, it's an hour back to Fernley, you
know, we might break as early as 2 o'clock so that they have
ample opportunity to go and cast their vote.

MR. MERRILL: Okay.

THE COURT: Okay. But we'll play that one by ear
too. All right. Because if everybody says they did mail-in
voting or early voting, then we wouldn't have to take a break.

But I don't intend on really breaching the
subject other than to say, if you need to vote, we're going to
break early during the voir dire process.

And then once we select a jury, I can ask the
jurors whether or not they've already voted or if they need to
go vote, and then we'll decide when to take a break based on
that.

MR. MERRILL: Okay. That works.

THE COURT: Okay.

MS. SCHUMANN: Um-hum.

THE COURT: So I don't anticipate a huge amount
of time to select this jury, so it's up to you guys. But we
don't want to waste anybody's time, especially with all the
COVID stuff going on. And that's all I'm going to say. Okay.

MR. MERRILL: All right.

THE COURT: All right. So, anything else you
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want to talk about before we break from this?

MS. SCHUMANN: No, Your Honor.

MR. MERRILL: No, Your Honor.

THE COURT: Okay. All right. So that's that,
and we'll see you at the pretrial which is what, the second?
Yeah. I think it's the second. Yep.

MS. SCHUMANN: That's right, in the afternoon.

THE COURT: In the afternoon. Okay. Then we'll
go over --

MR. MERRILL: All right.

THE COURT: And then you know, if you need to
test somebody's Zoom from Las Vegas or New York, have it
tested.

MS. SCHUMANN: Yes, I will.

THE COURT: Okay. Now, I'm pretty sure Dr.
O'Donohue, because he's been providing Zoom for a while, has
got a pretty good wifi connection, but you know, I don't want
it freezing, breaking up and doing all that other stuff,
please. Okay.

MS. SCHUMANN: Okay.

THE COURT: All right. Thank you. Have a good
day, folks.

MR. MERRILL: All right, thank you, Judge, thank

you.
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THE COURT: All right. Court's in recess.

(Proceedings concluded.)
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STATE OF NEVADA )

COUNTY OF LYON )

I, Michel Loomis, Certified Shorthand Reporter of
the Third Judicial District Court of the State of Nevada, in
and for Lyon County, do hereby certify: |

That I was present in Department II of the
above-entitled Court and took stenotype notes of the
proceedings entitled herein, and thereafter transcribed the
same into typewriting as herein appears;

That the foregoing transcript is a full, true and
correct transcription of my stenotype notes of said
proceedings.

DATED: At Carson City, Nevada, this 26th day of

October, 2020.

//SHELLIE LOOMIS//
Shellie Loomis, RPR
Nevada CCR No. 228
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF LYON

STATE OF NEVADA,
Plaintiff,

Vs, STATE’S PROPOSED JURY
INSTRUCTIONS
THOMAS JASON BERNAL,

Defendant.

COMES NOW, the State of Nevada, by and through Stephen B. Rye, District Attorney
of Lyon County, and Matthew K. Merrill, Deputy District Attorney, and hereby submits this
STATE'S PROPOSED JURY INSTRUCTIONS which are attached as Exhibit A.

Pursuant to NRS 239B.030, the undersigned affirms that this document does not
contain any social security numbers.

DATED this ___2-&~ _ day of October, 2020.

Stephen B. Rye
Lyon County District Attorney
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Matthetv K- Merrill
Deputy District Attorney
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PROPOSED INSTRUCTION NO.

There is no requirement that the testimony of a victim of sexual offenses be corroborated, and her

testimony standing alone, if believed beyond a reasonable doubt, is sufficient to sustain a verdict of

guilty.

Gaxiola v. State, 121 Nev. 638, 647, 119 P.3d 1225, 1231-32 (2005)

292




Office of the District Attorney

Lyon County - Nevada

South Main Street, Yerington, Nevada 89447 + 565 East Main Street, Fernley Nevada 82408

801 Overland Loop, Suite 308, Dayton, Nevada 83403 « 31

O © 00 ~N OO O s W N -

NMNNNNNM{\J_&.—L"&.&.&—&_&—A—A«A
(I)VO)(N-&-O)N%O(DCD\IG)WLQ)N—\

I certify that | am an employee of the Lyon County District Attarney’s Office, and that on
the date below | served a true and correct copy of the STATE’S PROPOSED JURY
INSTRUCTIONS, by the following:

CERTIFICATE OF SERVICE

t]

[]

Addressed as follows;

Leann Schumann Esq.
11560 Selmi Drive, Ste. 505
Reno, NV 89512

(]
DATED thiséf %4@ day of Octo Zgér‘,NZOZO. e ’

MAIL: By placing an original or true copy in a sealed envelope, postage fully
prepaid, in a U.S. Postal Service mailbox addressed to the individual(s) and/or
address(es) listed below

CERTIFIED MAIL: By placing an original or true copy in a sealed envelope,
postage fully prepaid, by certified mail with tracking numbers in
a U.S. Postal Service mailbox addressed to the individual(s) and/or address(es)
listed below

PERSONAL DELIVERY: By hand delivering an original or true copy to the
individual(s) and/or address(es) listed below

E-FILE: By electronically filing the foregoing with the Clerk of the Court by using
the ECF system which will send a notice of electronic filing to the individual(s)
listed below

FACSIMILE: By faxing an original or true copy to the individual(s) and/or
address(es) and fax number(s) listed below

FEDERAL EXPRESS/UPS OR OTHER OVERNIGHT DELIVERY: By placing an
original or true copy in a sealed envelope, postage fully prepaid, with an
overnight delivery carrier , addressed to the individual(s) and/or address(es)
listed below (Tracking Number: )

EMAIL: By attaching a true copy attached to an email addressed to the
individual(s) and/or email address(es) listed below
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IN THE THIRD JUDICIAL DISTRICT COURT OF THE

IN AND FOR THE COUNTY OF LYON

THE STATE OF NEVADA,

Plaintiff,
VS.
THOMAS JASON BERNAL,
Defendant,

/

DEFENDANT’S OBJECTION TO THE STATE’S PROPOSED JURY INSTRUCTION

COMES NOW, THOMAS JASON BERNAL (hereinafter “Mr., Bernal”), by and through
his attorneys, JESSE KALTER LAW, P.C., and hereby submits his objection to the State’s

Proposed Jury Instruction filed October 28, 2020 attached hereto as Exhibit “1,”

DATED this_ 28 day of 040\l 2020,

JESSE KALTER LAW, P.C.

7 AV~

. SCHUMANN, ESQ.

] ¥ No. 12862

1150 Selmi Dr. Ste. 505
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(775) 331-3888(phone)

Attorney for THOMAS JASON BERNAL
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STATE’S PROPOSED INSTRUCTION

There is no requirement that the testimony of a victim of sexual offenses be corroborated,
and her testimony standing alone, if believed beyond a reasonable doubt, is sufficient to sustain a
verdict of guilty.

Objection: The instruction should be changed to read:

There is no requirement that the testimony of a victim of sexual offenses be corroborated,
and if she testifies with some particularity regarding the incident, her testimony standing alone, if
believed beyond a reasonable doubt, is sufficient to sustain a verdict of guilty.

The following “and if she testifies with some particularity regarding the incident” was

included in the instruction at the end in Brisbane v. State, 2016 Nev. Unpub. LEXIS 608, *4-5

citing LaPierre v. State, 108 Nev. 528, 531 (2005). We just included it within the proposed one

sentence instruction rather than at the end of the proposed instruction as a new sentence.
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AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this ﬁ_ day of October 2020.
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LEAD JHUMANN, ESQ.
CYORNEY FOR THOMAS BERNAL

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of JESSE KALTER LAW, P.C.

and that on this date I sent via first class mail, a true copy of the foregoing document addressed to

Lyon County District Attorney’s Office
ATTN: Matthew Merrill, Esq.

31 South Main Street

Yerington, NV 89447

DATED this A8 day of (Aot 2020

JESSE KALTER LAW, P.C. | 1150 SELMI DRIVE, STE 505 | RENO, NV 89512
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Dept No. 1

IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF LYON

THE STATE OF NEVADA,

Plaintift,
VS,

THOMAS JASON BERNAL,

Defendant.
/

DEFENDANT'’S PROPOSED JURY INSTRUCTIONS

COMES NOW, Defendant, THOMAS JASON BERNAL (hereinafter “Mr. Bernal™), by
and through his attorneys, JESSE KALTER LAW, P.C., and hereby submits his proposed jury
instructions with cite which are attached hereto as Exhibit “1” and incorporated herein by this

reference,

DATED this_[(p day of (Z0A0\8) , 2020,

JESSE KALTER LAW, P.C.

bt Dr, Ste. 505
Reno, NV 89512

(775) 331-3888(phone)
Attorney for THOMAS JASON BERNAL

JESSE KALTER LAW, P.C. | 1150 SELMI DRIVE, STE 505 | RENO, NV 89512
(775) 331.3888 (PHONE) [ (775) 3313891 (FAX)
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AFFIRMATION

Pursuant to NRS 2398.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person,

DATED this 12 day of October 2020.
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i A
IMANN, ESQ.
)R THOMAS BERNAL

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of JESSE KALTER LAW, P.C.

and that on this date I sent via first class mail, a true copy of the foregoing document addressed to

Lyon County District Attorney’s Office
ATTN: Matthew Merrill, Esq.

31 South Main Street

Yerington, NV 89447

DATED this [ dayof _(Jodoptb 2020,

JESSE KALTER LAW, P.C. | 1150 SELMI DRIVE, STE 505 | RENO, NV 89512
(775) 331.3888 (PHONE) | (775) 331.389] (FAX)
www jessekalterlaw.com
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DEFENSE PROPOSED INSTRUCTION NO.

Child victims of sexual assault are required 1o testify with at least some particularity

regarding the assault in order to uphold a conviction.

Bradley v. State, 109 Nev. 1090 (Nev. 1993).
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DEFENSE PROPOSED INSTRUCTION NO.

Mr. Bernal’s theory of the defense is that Haylee Smith falsified the allegations in this case

to remove him from her life because he was the primary disciplinarian in the home.

Davis v. State, 321 P.3d 867 (Nev. 2014) (defendant has right to have jury instructed on his theory

of the case)
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IN AND FOR THE COUNTY OF LYON

THE STATE OF NEVADA,

Plaintiff,
Vs,

THOMAS JASON BERNAL,

Defendant.
/

DEFENDANT’S OBJECTIONS TO THE STATE’S PROPOSED JURY INSTRUCTION
AND THE COURT’S STOCK INSTRUCTIONS

COMES NOW, THOMAS JASON BERNAL (hereinafter “Mr. Bernal™), by and throug}
his attorneys, JESSE KALTER LAW, P.C., and hereby submits his objections to the State’s

Proposed Jury Instructions and the Court’s Stock Instructions attached hereto as Exhibit #1.”

DATED this_540 day of _(2¢40b\e , 2020.

JESSE KALTER LAW, P.C.

LML
CHUMANN, ESQ.
ydaf8ar No. 12862
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AFFIRMATION

Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

DATED this JJ()_day of October 2020.

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), T certify that I am an employee of JESSE KALTER LAW, P.C.
and that on this date I sent via first class mail, a true copy of the foregoing document addressed to

Lyon County District Attorney’s Office
ATTN: Matthew Merrill, Esq.

31 South Main Street

Yerington, NV 89447

DATED this_J() _day of m 2020.

JESSE KALTER LAW, P.C.| 1150 SELMI DRIVE, STE 505 | RENO, NV 89512
(775)331.3888 (PHONE) | (775) 331.3891 (FAX)
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STATE’S PROPOSED INSTRUCTION
Time is neither a material nor an essential element of the offense of sexual assault with a
minor child and need not be proved precisely as alleged, so long as the commission of the offense
occurred on any day prior to filing of the information.
Objection: “so long as the commission of the offense occurred on any day prior to filing of
the information” is not a correct summary of the law and should be removed from the instruction.

Cunningham v. State, 100 Nev. 396, 400 (Nev. 1984) states the State should allege the timeframe

with specificity to the extent possible.
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COURT’S STOCK INSTRUCTION
In order for a sexual assault to be against the will of the victim, the victim is not required to
do more than her age, strength, surrounding facts and attending circumstances make it reasonable
for her to do to manifest opposition.
Objection: The following sentence be added at the end of the instruction: “In other words,
whether the victim manifested opposition or did in fact consent, depends on the facts of the

particular case.”

Said sentence is verbatim from McNair v. State, 108 Nev. 53, 57 (Nev. 1992) where this

instruction stems from. It provides clarification for the jurors. Adding the sentence makes the

instruction more clear.
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COURT’S STOCK INSTRUCTION

Physical force is not a necessary ingredient in the commission of the crime of sexual

assault. The crucial question is not whether the victim was penetrated by physical force, but

whether the act was committed without her consent or ability to consent.

Objection: “or ability to consent” be removed from the instruction. That was not

specifically indicated in Dinkens v. State, 92 Nev. 74, 77 (Nev. 197) where we believe the

remainder of the instruction is based.
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COURT’S STOCK INSTRUCTION
During the course of this trial you heard evidence of other alleged misconduct constituting a
sexual offense not charged in this case, but closely related to the charged offenses. You may
consider the evidence in conjunction with all the other evidence presented during the course of the
trial in determining the guilt or innocence of the Defendant and as proof of the character of the
Defendant for the purpose of showing that Defendant acted in conformity with that type of
character in relation to the crimes charged.

Objection: This instruction should be removed pursuant to McLellan v. State, 124 Nev,

263 (2008) (Defense has the right to waive any limiting instruction).
Also, if this Court says this is not a “limiting instruction™ as the prior bad acts were
admitted for all purposes, then there is no reason why this instruction should be included. It just

brings additional, unnecessary attention to the prior bad acts when the Court has already ruled the

jury can consider it for any purpose.
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FOR THE STATE: MATT MERRILL

Deputy District Attorney
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FOR THE DEFENDANT: LeANN SCHUMANN, ESQ.

Jesse Kalter Law
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status.

TRANSCRIPT OF PROCEEDINGS

THE COURT: So, we're here for a pretrial
Everybody ready to go tomorrow?

MS. SCHUMANN: Yes, Your Honor.

MR. MERRILL: Yes, Your Honor.

THE COURT: Okay. Any question -- do we have

everything set up in relation to appearance remotely?

MS. SCHUMANN: Yes. I just need the Zoom link,

and then I was going to practice that this afternoon

with our two witnesses appearing via Zoom.

THE COURT: OCkay.

MS. SCHUMANN: Or --
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THE COURT: So, I have to establish a different
link to test today.

MS. SCHUMANN: Okay.

THE COURT: Okay? So, we can set up a link --
okay =-- so that --

MS. SCHUMANN: To practice? Okay.

THE COURT: That you can practice.

MS. SCHUMANN: Thank you, Your Honor. I
appreciate that.

THE COURT: Okay?

And then we're going to need some heads-up in
relation to when the testimony is going be.

MS. SCHUMANN: We're thinking Thursday morning.

THE COURT: Okay. So, how long do you think to
get your case done, Mr. Merrill?

MR. MERRILL: One day.

THE COURT: One day?

MR. MERRILL: One day.

THE COURT: Okay. All right. So, this is what
I'm going to do, all right? Tomorrow's election day.
All right? So, we're going to get the jury selected,
but we're not going to go beyond 2:30 on day one
because I'm going to release them so that they can go

vote. Okay?
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MS. SCHUMANN: Sounds good.

THE COURT: For anybody that needs to vote that
hasn't yet.

MS. SCHUMANN: Right.

THE COURT: I don't want to ask them directly
if they voted or not. Okay? I don't think that that's
appropriate.

MS. SCHUMANN: Right.

THE COURT: Okay? So, you know, whether they
voted by mail or voted early or going to vote tomorrow,
I'm going to release them early for the purpose of them
to go vote.

MS. SCHUMANN: Sounds good.

THE COURT: All right. And like I said, 2:30
should be about the cutoff. So, I mean, I --

MR. MERRILL: So —-

THE COURT: -- but I would anticipate -- all
right, so this is what I would anticipate. I would

anticipate that you probably can get through your

opening statement. We'll see how long it takes to get
the jury. Maybe a witness depending on how quick jury
selection is. But like I said, I do intend on

releasing, whether that's 2:30, 3:00 o'clock, but

somewhere right within there so they have a -- because
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polls close at 7:00. But this way they can get home in
the daylight. They know where they need to go to vote,
and they --

MS. SCHUMANN: Sounds good, Your Honor.

THE COURT: -—- can go home. All right?

And that will give you guys a chance to vote
too, 1f you haven't already. Okay?

All right. And then -- so, you have enough
witnesses to fill up all of Wednesday?

MR. MERRILL: Your Honor, it really depends on
how it goes, I was planning on just breaking after
jury selection, and then doing opening on Wednesday.
But whatever works.

THE COURT: Yeah, no.

MR. MERRILL: Okay. Whatever the Court's
schedule is, it's fine. And so, if my first -- my
first witness could take longer than 2:30 or
3:00 o'clock.

THE COURT: Well, we'll see. We'll see where
we're at --

MR. MERRILL: Right.

THE COURT: -—- once the jury is selected.

MR. MERRILL: And the remaining witnesses,

depending on if there's -- what defense does with
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cross-examination of the victim, I may put on some
additional evidence. So, probably Wednesday by
2:00 o'clock, 3:00 o'clock I'd probably be done.

THE COURT: All right. Can you have witnesses
available following the State's case around that time,
i1f necessary?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: All right. So, have a couple of
witnesses prepared to go that afternoon.

MS. SCHUMANN: Sounds good.

THE COURT: Okay? So that we can just continue
the ball rolling of witnesses. OQkay? And if that's
going to be one of the Zoom witnesses or whatever, just
make sure that we have the links all set up, and we're
ready to go with them. All right?

So, and we'll establish a test link this
afternoon so you can test it.

MS. SCHUMANN: Thank you, Your Honor.

THE COURT: Okay?

We've changed the Zoom system a little kit in
here. All right? So, it's going to actually feed
directly through the JAVS. All right. We used to feed
it through the cart. We're not doing that anymore. It

feeds directly through the JAVS. So, what's happening
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is whoever's talking, the camera goes on. Okay? 1It's
better for witnesses as well. That's why we're doing
it that way so there isn't multiple screens up there.
The witness will be up through, and that's it. Okay?

So, and basically, what the witness sees is one
picture of whoever's talking to them. Okay? Just so
you know, we Jjust modified that a little bit to make it
run better. Okay? Not that we can't put multiple
things up there, but we'll just have the witness up
there during their testimony. Nobody else's picture.

MS. SCHUMANN: Sounds good.

THE COURT: Okay?

There was an outstanding objection to one of
the Court's proposed instructions, wasn't there?

MS. SCHUMANN: Yes, Your Honor. There were a
couple. Let's see here.

The State also filed another proposed
instruction that we filed an objection to last week.

THE COURT: The State filed a new instruction?

MR. MERRILL: That was on the 28th.

MS. SCHUMANN: And we did have time to oppose
that, and then file an opposition.

THE COURT: This 1s just a no requirement that

testimony be corroborated?
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MR. MERRILL: Correct.

THE COURT: Okay. So, that's true.

So, what's your objection?

MS. SCHUMANN: We Jjust added a portion. Does
the Court have a copy of our objection? We just kind
of changed the order, and we added "and if she
testifies with some particularity regarding the
incident." And that was in Brisbane v State citing
LaPierre v State.

THE COURT: Okay. So, what's wrong with that?

MS. SCHUMANN: Well, we just wanted to add,
Your Honor --

THE COURT: No, no. I see what you want to

add.

MS. SCHUMANN: Oh, okay.

THE COURT: I'm asking the State, what's wrong
with your -- what's wrong with your proposal if that's

verbatim to the instruction that was approved by the

Court?
MR. MERRILL: What's wrong with her proposed?
THE COURT: Yeah.
MR. MERRILL: I didn't file an objection, Your
Honor.

THE COURT: No, no, no. The ~- what they want
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to do is amend your instruction.

MR. MERRILL: Okay. And if she testifies with
some particularity regarding the incident?

THE COURT: Right.

MR. MERRILL: If that's what the case law
states, Judge, then I don't have any objection.

THE COURT: Okay. So, Brisbane is an
unpublished opinion. But that was the actual
instruction in Brisbane?

MS. SCHUMANN: I've got the case right here,
Your Honor. Let me grab it.

So, they added it at the end.

THE COURT: So, let me take a look at --

MS. SCHUMANN: Okay. Your Honor, if I can
approach?

THE COURT: Yeah. Let me take a look at the
instruction they gave.

MS. SCHUMANN: They actually added it as a
sentence at the end.

THE COURT: Okay. So, this 1s the same issue
that I have, and 1it's the same thing that I had when
you wanted that standing alone. I agree with you that
the child has to testify regarding the incident with

particularity. I agree with that. I don't disagree
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with that. Not one bit. Okay?

But that standard relates to the view of the

evidence on appeal. So, in other words, the State's
burden during trial is beyond a reascnable doubt. If
they -- 1f the child doesn't testify with some

particularity, it would be subject to motion to
dismiss. Because it would be subject to a motion to
dismiss the count. Or for a directed -- you know,
either a jury instruction requesting -- you know, a
court instruction requesting that -- what's the name of
the instruction again? -- that I say that they didn't
prove that count or whatever.

You can do that. You could also do a motion to
dismiss because they haven't proved it. You could do
all kinds of things. So, that's not actually the ~--
this isn't actually an instruction. It's true it's in
this case. I'm just concerned that if you say all you
have to do is testify with some particularity, that
you're changing the burden of proof. The burden of
proof is beyond a reasonable doubt. Which means they
have to show each and every element of the offense,
including that it occurred. And, of course, 1in order
to show that it occurred, you have to testify with some

particularity in relation to that offense.
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So, now, because the standard on review -- and
they even go into it here in this case. Which I agree.
The standard on review is after viewing all the
evidence in light most favorable to the prosecution any
rational trier could have found it, any rational trier
of fact. Okay? Which requires just that the child
testify with some particularity. But the retirement at
trial is beyond a reasonable doubt.

MS. SCHUMANN: Your Honor, we will withdraw our
objection.

THE COURT: So, I really think that her --
that, you know, I mean...

MS. SCHUMANN: And we tried to phrase it in a
way where it's still beyond reasonable doubt, but I
understand what the Court's saying.

THE COURT: Yeah, I just don't want to change
burdens. You know? Because all somebody has to say
one time in closing, oh, all he has to do is just
testify with some particularity, not beyond a
reasonable doubt. You know what I mean?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: All right. So, I'm not going to
allow -- the State's instruction is common, but I'm not

going to allow the other one, the addition to it.
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All right. So, all right. And then your
theory that's subject to proof. You can always change
it.

MS. SCHUMANN: Right.

THE COURT: I'm certainly not going to, you
know, do anything that would significantly limit you on
your jury instruction as long as there's some gquantum
of evidence. Okay? Now, 1f there's no evidence,
maybe. But..

All right. S0, you want to add to the stock,
in other words, whether the victim manifested
opposition or did in fact consent depends on the facts
of the additional -- of the particular case?

MS. SCHUMANN;: Yes, Your Honor. We just
thought it clarified. The first sentence is confusing.
So, we feel like adding the second sentence to clarify
the instruction.

THE COURT: Well, I mean, I think that that's a
proper -- I mean, I believe that that's a proper
statement of the law. I mean, it -- so, I mean, I
don't have any real problem with adding it. I Jjust
don't like the way it ends, "depends on the facts of
the particular case." In other words, whether the

victim manifested opposition, or did in fact consent,
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depends upon all the facts as you find them relating to
this case.

MS. SCHUMANN: We would be fine with that, Your
Honor.

THE COURT: All the facts as you find them
relating to this case?

Okay. Was this charged before or after the
statutory change?

MR. MERRILL: Before. Well, what exactly do
you mean?

THE COURT: Well, there's just a brand new case
out on this issue in particular whether or not consent
can be proved on a child under 14.

How old 1is the child here?

MR. MERRILL: Well, this is charged under 16.

THE COURT: It's under 167

MR. MERRILL: Yeah,

THE COURT: All right. So, but I would guess
that that would -- all right. So -~

MR. MERRILL: So, my thought is she actually
has to --

THE COURT: It's between the 14 and 16 there's
still a consent element. I don't think -- all right.

So, I just wanted to make sure. All right.
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So, you're fine.

So, I think that that's fine. In other words,
whether the victim manifest or did in fact or did
consent. All right. So, I don't ever like to say in
fact. All right. So, whether the victim manifested
opposition or did consent, because that's both sides.
Okay? Depends on all the facts as you find them
relating to this case. I think that that's clearer.
How's that?

MS. SCHUMANN: That sounds good, Your Honor.

THE COURT: All right. All right. Okay.

So, ability to consent was an added element to
the statute. So, 1t's not only consent, but it's also
under circumstances where the child is unable or
doesn't have the ability to consent. That's why that
that's added.

So, I understand that that wasn't specifically
in Dinkins.

MS. SCHUMANN: We'll defer to the court, Your

Honor.

THE COURT: Mr. Merrill?

MR. MERRILL: Your Honor, I believe the ability
to consent should remain in there. It's part of the

statute. So...
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THE COURT: Yeah, I think it should remain in
there too. So, because it's not just consent. It's
also under circumstances where they don't have the
ability to. All right. So, all right.

Then -- all right. So, then we have the prior
bad act instruction, and then at the time we settle
instructions you can say I want it, I don't want it.

On the record saying you don't want it during
anybody's testimony; 1is that correct?

MS. SCHUMANN: That's correct, Your Honor.

THE COURT: Okay. So, I just want to make that
clear on the record. You do not want me to give a
limiting instruction during any of the testimony on
other acts in relation -- other sexual acts in relation
to the child?

MS. SCHUMANN: That's correct, Your Honor.

THE COURT: Okay.

MR. MERRILL: And, Your Honor, just so the
record's clear. The State does want that. I don't
know where the law falls on whether the defendant has
the ultimate ability to --

THE COURT: Okay. Because it's -- because it's
propensity evidence --

MR. MERRILL: Okay.
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THE COURT: ~- it's up to them.

MR. MERRILL: Okay.

THE COURT: Whether they want it.

MS. SCHUMANN: And, Your Honor, I do have the
case on that, MclLaughlin v State.

THE COURT: Okay. No, you're right. I'm
agreeing with you, Ms. Schumann.

MS. SCHUMANN: I just wanted to make a clear
record, Your Honor.

THE COURT: Okay. Very good.

So, it's up to the State, when they're -- when

you're bring in character evidence whether or not they

want a limiting instruction. Here it's pure character
evidence. It's partial propensity can be used for all
purposes. So, he has propensity to do it, so therefore

-- all right. So he did it. All right.

Okay. So, whether or not anybody wants to at
the end of the trial, we'll deal with it at that point.
But okay. All right. So, I think that's what I said
last time on that one too. The other ones I don't
previously. So, okay.

Okay. So, I intend on starting right at
9:00 o'clock or soon thereafter as possible. Once we

have the jurors checked in, this is how it works. Did
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anybody give you a copy of the actual juror protocol?

All right. We'll have a bailiff downstairs
outside. They will be handing the jurors a packet.
That packet will contain a hand sanitizer, a mask and a
letter from the Court. Okay? Basically saying stay
six foot apart. If you have COVID, you're to notify
somebody immediately, et cetera. Just a few things in
the letter. It's just all procedural stuff.

The bailiff downstairs will instruct them to
take the stairway upstairs unless they're unable, then
they can use the elevator. They will use the elevator,
but no more than two people in the elevator at any
given time. Okay? When they get upstairs they'll be
distanced to check in with the clerk, and then brought
back to the jury selection room, which is distanced,
and I think you've seen it. But we did some slight
modifications on Friday because of the light jury. So,
we'll go back in there again.

And then I understand you made a request to
have some pecple with you additional at counsel table
during jury selection?

MR. KALTER: May have one, Your Honor.

THE COURT: Okay. So, we'll go back there at

the end of the status to check it out. Okay? So, we
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can all check it out.

It was cleaned. Have they returned the mic
system yet?

I don't know. They were supposed to do it
tonight or tomorrow morning, return the microphones,
because they needed it at a senior center thing. But
we should be all miked up and ready to go.

Like I said, on jury selection, I have, due to
the COVID, reduced my voir dire somewhat. I will tell
people if they don't want to divulge something --
because this is a case of a sexual nature, if they
don't want to divulge something in front of everybody,
that they raise their hand, they say they have
something private they want to bring up with the Court.
At some point we'll recess. We'll probably reconvene
in here with the single person. Okay? That seems like
the best way to do it.

I usually go into the jury room, but since
we're going to be selecting the jury back there, we can
bring that individual juror right here into the
courtroom and do it here in the courtroom. All right?
If there needs to be some individual voir dire on any
of the witnesses 1f there's something that they don't

want to bring up personally. Okay?
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So, just ask appropriate questions. You know,
we have all these people. They're all going to be face
masked. They're all going to be there. You know? So,
they'll be a little bit more uncomfortable than usual.

You know, the courtroom even feels a little bit warm

this afternoon. S0, but it feels like the air
conditioner just kicked on. So, I don't know. I don't
know the answer to that. So.

Are there any other procedural issues that we
need to get taken care of before trial?

MR. MERRILL: ©No. We came 1in and tested out
the cart or system last week. We've given the
exhibits, at least the ones we intend to use at this
point, to the defense.

THE COURT: Okay. They'll all be exchanged by
today, right? Whatever you intend to use?

MS. SCHUMANN: Yes, Your Honor.

THE COURT: S0, have them marked.

MR. MERRILL: Oh, they're already marked except
the one I have here to get marked.

THE COURT: Okay. All right. So, is there --
all right. So, 1s there any preliminary objections to
any of the exhibits that I should know about?

MS. SCHUMANN: Yes, Your Honor. The State does
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intend to introduce two audio recordings of

Mr. Bernal's interview. You wanted us to place any

objections to those on the record today. I believe

it's Exhibit 1, which is the first recording, which 1is

approximately three minutes. Mr. Bernal does reference
HS not having a hymen. We're objecting to that comment
being introduced. The other contents of those

interviews, we have no objection to.
THE COURT: Okay. So, what's the purpose

that?

of

MR. MERRILL: Your Honor, it's super relevant

that he indicates that he was rubbing her legs, and

then he slipped with the CBD cream, and he accidentally
penetrated her because she doesn't have a hymen. So,
if he's saying it's an accident =--

THE COURT: Oh.

MR. MERRILL: -- and she doesn't have a hymen,
first how does he know she doesn't have a hymen? First
guestion. Second guestion, what does a hymen have to

do with what's going on there? I think it's super

relevant to the case, so, based on all those facto

rs.

THE COURT: Okay. Objection noted, but it's

in. Okay? What he knows at the time is relevant.

MS. SCHUMANN: Well, Your Honor, if we can just
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add -- I mean, the hymen comment was separate from the
actual admission. It wasn't like oh, I slipped and I
inserted it because the hymen was broken. It was like
she doesn't have a hymen, and then after that --

THE COURT: But -- I understand that. What
he's arguing is that it's relevant because it goes to
show some proof that he could get away with it for some
reason because she didn't have a hymen to start with.
All right. I think it's relevant. So...

MS. SCHUMANN: Yeah, I guess the hymen was
broken because she fell off a fence and not because
of --

THE COURT: No, I agree. It could have been
broken from a variety of reason.

MS. SCHUMANN: Right.

THE COURT: But his knowledge of it I think is
relevant. I'm not saying that he broke her hymen.
That's not what I said. And I understand that.

Okay. So, there are two segments. Now, are
you going to want to introduce any of the audio?

MS. SCHUMANN: No, Your Honor.

THE COURT: Yourself?

MS. SCHUMANN: No, Your Honor.

THE COURT: Okay. Remember what I told you
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guys last time. I don't want to hear any comments
relating to the CVSA. None, zero, zip, nothing.

MS. SCHUMANN: And, Your Honor, we actually
wanted to address that with the Court.

THE COURT: Now, if you bring it up -- all
right. So, if defense counsel -- I'm not going to
limit you, but you if you bring it up --

MS. SCHUMANN: Right, we open the door.

THE COURT: -- and it can open up to all kinds
of junk.

MS. SCHUMANN: Right. We're choosing to
introduce it. We've weighed the pros and cons, and we

would like to have it be admissible at trial.

THE COURT: And if you are going to use it,
then just -- oh, man.

Well, if you're going to use it for the purpose
of showing somehow he was coerced in his interrogation,
I mean, the jury can consider that. But that would
open the door to allow the State to submit evidence on
how it works, what the purpose of it is, but then we
get into probabilities of deception.

All right. So, they bring it up, and they're
indicating they will, you going to bring it up in

opening statement?
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MS. SCHUMANN: No, Your Honor.

THE COURT: They bring it up during the
testimony, then the State can rebut it if they're
trying to show it was some kind of coerced attack. But
you better not ever say the word "lie." Okay? Okay?
No lie detector, that he can go as far as saying that
it judges the stress in a persons's voice to see if
they're deceptive or not. He can talk about the
results of this particular test. But he's not to say
in any way an affirmative he's lying or he lied to the
question or whatever, Okay? So, it's got to be very
direct.

MR. MERRILL: So, we have video of it. I mean,
if we're going to get into it, we spend some time
redacting that. But I'll probably ask Detective Dues
the process, how it works, the results of the CVSA, how
that indicates. I may play portions of the CVSA. I
guess we'll just --

THE COURT: Well, you could. I mean, you could
do all those things, but he's not going to make the
computer say he lied.

MR. MERRILL: I understand.

THE COURT: You can talk about how the test

works, probabilities. I don't want that it showed
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deceptive, whatever. But -- or slightly deceptive or
whatever 1t is he testified to previously.

MR. MERRILL: So, you don't -- no word
deceptive or?

THE COURT: No. He can use the technical
language for the test.

MR. MERRILL: I understand.

THE COURT: But he's not going to say that he
lied, and he's not going to say that it's a determiner
as to whether or not he's telling the truth or not.

MR. MERRILL: Understand. It's a jury
question. I understand.

THE COURT: He can testify it's one of the
things that they take into account during the
investigation, and it's a tool. But he's not going to
say that there's any definitiveness to it, and that it
shows that he lied. Okay?

MR. MERRILL: Understand.

THE COURT: There's that line and that line is
not to be crossed. Okay?

MR. MERRILL: I understand.

THE COURT: All right. So, if you bring it up,
they'll be able to do that.

MS. SCHUMANN: Understood, Your Honor.
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THE COURT: Okay?

But, like I said, I'm not going to get a
computer telling people people are telling the truth or
not. I'm just not. It's just not going to happen.
Okay? Especially, you know, when we have maybe one
study on the damn thing. And it was done in-house.
That was the last testimony I heard. So, they might
have done more testing on it since that time but...

All right. Okay. So, we're clear on that.
All right. OCkay. So, you know -- so, that's a
strategy your client clearly is aware of what that
strategy is.

MR. MERRILL: We're going to need a jury
instruction on =-- I haven't looked intoc it already. A
jury instruction on CVSA.

THE COURT: Why?

MR. MERRILL: I don't know. I'm just bringing
it up. I -- first time I've heard of it. So.

THE COURT: All right. So, this is what I --
all right. This is what I'm making assumptions. Okay?
I'm making assumptions. I'm assuming that they're
going to say because he answered the guestion
subsequent to the question relating to the sexual

assault negative, that they're using that to show that
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he failed somehow the test, that they used that to
coerce the confession, et cetera, et cetera. Okay?

And that he only confessed after that, and that
confession was equivocal "Oh, it was an accident, yeah
it happened, but it was an accident" type thing. Okay?
All right.

So, 1in relation to that, you can say, well, it
wasn't coercive, this is the way they conducted the
test. You can show them that it was done, how it was
done, how he was approached with it. You can show them
all that stuff. You can -- like I said, you can go
into how the test works, et cetera, et cetera. But
there's going to be no definitive statements in
relation to credibility. Okay?

There's a jury instruction in there already
that says the jury is to determine credibility alone.
Okay? So, I don't know what another instruction would
do other than it's the jury's determiner of who's
credible and who's not.

MR. MERRILL: Ckay.

THE COURT: So, okay. All right.

Any other evidence that I should know about
that might -- all right. So, 1if you -- 1if you do have

some snippets that you're going to use of the CVSA,
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provide those to defense counsel as well, Mr. Merrill.

MR. MERRILL: Yeah, there's probably going to
be a few more now. So.

THE COURT: Okay.

MR. MERRILL: But we'll send them over.

THE COURT: Okay. All right. All right.

So, but you can only go into it if they do.

MR. MERRILL: I understand.

THE COURT: And if they decide later on not to,
it's still their decision.

Okay. All right. Anything else?

MR. KALTER: Not by the defense, Your Honor.

MR. MERRILL: No, Your Honor.

THE COURT: All right. Well, you know, I mean,
you both tried these cases before. So, I don't think
it'll be anything really particularly unusual. We
don't necessarily modify the courtroom. COVID
precaution, anybody sitting in the gallery has to wear
a mask. You folks are not required, but you can at any
time during the trial. If you approach the bench,
mask. Okay? Approach a witness, mask. Okay?

Approach the jury, mask. Okay? And always ask
permission first. All right?

So, chances are I won't let you actually

PAGE 27 ¢}35”




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

approach the jury, but certainly when you're talking,
arguing, asking questions, you're not required to have
the mask on. Okay? And I'll explain all that to the
jurors. Okay? So, the attorneys trying the case are
not required. And I'll explain that to the Jjury
because they need to be heard. They need to be, you
know, those types of things. Okay? Witnesses can
remove their mask while testifying. So, but they need
to have them. Okay?

So, all court staff will have masks on, except
the clerk. I will enter and leave with a mask on. But
I will likely instruct the jurors the reason why I
don't have it on is I'm socially distanced from
everybody anyway. All right? And then -- and I have
to be heard as well. Okay?

But they'll be masked up. They'll be in every
other seat. I plan on doing two alternates because
it's only going to be a three day trial it sounds like.
Okay? You never know what happens in this type of
case. So, but we'll two alternates. Okay?

So, I don't do it like Judge Aberasturi. I
select my alternates after the main jury's selected.
So, you've both tried cases with me, so you should

know. You know? So, we do things a little different
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in my department. Okay?

We have a reduced jury pool because of the
COVID thing. So, like I said, I'm going to be looking
at, you know, bias and ability to follow the law.
That's what jury selections about. So, I have to go to
work next week, probably -- you know, probably not
going to get very far.

MR. KALTER: How many were polled, Your Honor?

THE COURT: Sorry?

MR. KALTER: How many were polled?

THE COURT: Well, we started with 80. And
because of preplanned vacations, medical conditions, I
think we're down to 62, 63.

THE CLERK: 60.

THE COURT: 607

THE CLERK: Uh-hum.

THE COURT: Should be more than enough. So,
all right? So, yeah, make sure everything is kind of
prepped up and ready to go. Test out the Zoom link,
make sure that's all ready to go. We'll break at this
point. Or we'll recess at this point. But we'll take
you back there, and we'll go through that. And if you
need something significantly changed, we'll figure that

out. Okay?
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So, 1f you have a staffer with you guys, that's
fine for jury selection. Not during the trial. They
can sit right behind you.

MR. KALTER: You know, we weren't even asking
that they be allowed to sit with us. Just that they
could come back there with us.

THE COURT: Oh, yeah, that's fine.

MR. KALTER: Yeah.

THE COURT: Oh, that's always fine. All right.
So, we're still open to the public, but we only have
limited seating. Okay? So, but yeah, they can
certainly sit back there to keep notes or do whatever.
Yeah, absolutely.

MR. KALTER: Thank vyou.

THE COURT: Yeah. Yeah. Not a problem at all.
But just make sure that they have the COVID precautions
that I'm instructing the jury to use.

All right. So, okay. We're in recess. We'll
meet back there and take a look, and I'll walk through

it. If we need to make some modifications, we will.

(End of Proceedings.)
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MR. MERRILL: Yes, Your Honor.

MR. KALTER: Yes, Your Honor.

THE COURT: All right. So, counsel, you

a list of the prospective Jjurors?

MK, MERRILL: Yes, Your Honor.

MR. KALTER: Yes, Your Honor.

THE COURT: Stipulate that we may proceed in
nce of those that failed to appear today?

MR. MERRILL: Yes.

MR. KALTER: Yes,.

THE COURT: All right. The defendant's advised
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attorney's now going to explain to you real briefly the
nature of the case. Sco, please, pay close attention as
all of you will be part of this selection process.

MR. MERRILL: Good morning, ladies and
gentlemen, The State alleges three counts of sexual
assault. The defendant committed sexual assault on his

stepdaughter, HS, between the dates of August lst of

2018 and the 1l4th day of July, 2019. Thank you.

THE COURT: ©Okay. Ladies and gentlemen, we'll
be selecting 28 of you to be seated in this area over

here to be gualified for cause to start with. So, any
juror excused may leave the courtroom if the Court

urors have been passed for

Cmd e

excuses you. Once the 28 -
cause, we'll select four alternates in the same manner.
Once all the prospective jurors have been

gualified, we'll recess -- the Court will recess so
that counsel may exercise their peremptory challenges
to reduce the number of trial jurors to 12 and a number
of alternates to two who will actually try this case.
In the event the peremptory challenges are waived, an

equal number Jjurors will be stricken in reverse order

frem which they were selected.

ok

The clerk will now swear in all prospective

8

jurors. So, ladies and gentlemen, please, rise, raise
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your right hand, and be sworn.
(Prospective jury sworn.)

THE COURT: Thank you. You can be seated.

Okay. So, the following comments are directed
at all the prospective jurors. It's important that all
of you pay close attention on what's going to happen
now.

The purpose of what now follows is to ascertain
if you're qualified under the law to serve as a jury in
this particular case. That is, are you so unrelated to
the parties, their attorneys, and the facts of the
case, that you would be able to be a fair and impartial
juror in this matter. To make that determination, I'l1l
first ask you a number of guestions.

The attorneys then will be permitted to ask
guestions on matters not covered by the Court. You are
obligated by the ocath you just took to answer all
guestions fully and truthfully. If any of your answers
appear to reveal a legal basis for you to be excused as
juror, one the attorneys may challenge you. That is
they may request that you be excused,

I{ the Court agrees with the reasons stated for
the challenge, you'll be excused from further service

in this case. These challenges are called challenges
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1 for cause.

2 Once we have 28 jurors who have been qualified

3 for cause, the attorneys may then exercise another type

4 of challenge which is called a peremptory challenge.

5 Each side is allowed eight peremptory challenges., If

6 elther side for any reason, or for no reason at all,

7 makes this type of challenge against you, the Court has

8 no alternative but to excuse you. If that happens,

9 don't feel anything's wrong with you. It simply means
10 that the attorney who so challenges believes, rightly
11 or wrongly, that you would not be as receptive to his
12 or her case és another prospective juror might be.

13 You'll know if such a challenge has been

14 exercised against you when the Court calls the role of
15 those who will serve as trial jurors in this case.

16 During this questioning I ask all of you to bear in

17 mind that neither I nor the attorneys want to embarrass
18 vyou or match wits with you. We're only seeking

19 relevant information upon which to decide your

20 gualifications as a possible juror.

21 As indicated by the district attorney, this
22 case 1s a sexual assault case. If any juror would

23 answer any of the following questions that I give you
24 atfirmatively, I would ask that you would please raise
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your hand. If any o
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Ll explore that matter further with you. I

t

answer, I wi

encourage yocu not to hesitate to raise your hand should

The integrity of cur entire judicial system
depends on obtaining jurors who are disinterested and
unbiased and unprejudiced, and the only way we can do
this is through the question and answer process that

we're abocut to begin.

3

And ladies and gentlemen, I understand that
these are trying times for a lot of us. You will
occasionally see court staff without a mask on,
including myself. We will maintain social distancing

ection process and throughout

fd

throughout the jury se
the trial.

There's a balance that we're reguired to uphold

in the judiciary. And that's a balance between
multiple constitutional rights. So, we thank you all
for coming today to be part of this process. Because

like I said, this is perhaps one of the most important
processes that we have.

I would indicate that I know it's Election Day.
So, we will stop a little early today so that anybody

vote can dc so with plenty of

.

who needs to go ouft an
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time left over. So, okay.,

So, at this point, we're going to call the
jurors up into the box, those numbered -- those boxes
are -- the seats are numbered. The bailiff will help
you find your seat as you're called.

Madame Bailiff. I mean Madame Clerk.

BY THE CLERK:
0 Deborah Porter. Angela Miller.

THE COURT: Yeah, find number one. All right
50, number two.

BY THE CLERK:

Q Chad Hughes. Kathleen Riede. Jennifer Smith.
Barbara Ustica. Aaron Taylor. Keith McDaniel.
Christopher McKibbins. Jason Evans. Jonathan Staab.
Virginia Jones. Julio Garcia-Rojas. Hillary Cole.
Laura Ward. Thomas Williams. Misty Rogers.

Loretta Wilson. Peggy Jamison. Joshua Gray.
Katja Ziegenfuss. Rebecca Parsons. FEldawna Koch.
Wendy Baptist. Connal Berry. Miki Jones.

Alida Vanderdoes. Joseph Jarding.

THE COURT: OQkay. So, folks, just a couple of
things. I understand that sometimes emotions come into
play in these types of cases. If there is anyone who

is reticent about making a public disclosure about any
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issue in relation to a guestion that's asked, please

ralise your hand, let us Xnow that. We'll take a recess

actual courtroom individually. Okay? So, if you don't
feel like making a public disclosure on any particular

issue. And if you feel uncomfortable answering a

rt

guestion, you can just tell the Court that, and we'll
take it from there. OCkay?

S0, how we're going to start, we're going to
start with to the district attorney introducing himself
to the Court, and also advise the jurors of the names

»

of the other attorneys in his office and his office

Mr. Merrill.

MR. MERRILL: Good morning, ladies and
gentlemen. My name is Matthew Merrill, and I'm with
the District Attorney's Office. And it's my job today
to procsecute this case. Let me introduce my office
staff and the attorneys here. We have Steven B. Rye

he district attorney. You' have Brian Haslem

z
w—r
s
o
W
ot

And then we have myself,

3
ol
$od
o
4
{2
Y

T
o
(4

l{

who's the
again, Matthew Merrill.
Next we have Austin Lucia, Damian Sinnott,

Carmela Reed, Nathaniel Smith, Samantha Edmondo. And
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those are the attcocrneys, ladies and gentlemen,

]

ff. Vickey Borsini,

[
oty
bein
]
O
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Next we have the of
who 1s sitting back here with me at the table next to
me. Denise Johnscn, Nikki Kusmerz, Marcia Filipas,
Bridgette Hill, Jenny Reviglio, Annabelle Rodrigues,
Rebecca Armendariz, Krista Brenthouser, Jenny Morgan
and Rachel Nicewonger. Thank you.

THE COURT: HMr. Kalter, could you please

o

introduce yourself and your client and also advise the

prospective jurors of the names of any other attorneys

w

Py

in your office and your office staff?

;‘Ls

MR. KALTER Thank you, Your Honor. Good
morning, ladies and gentlemen. A little sensitive.

My name 1s Jesse Kalter. Myself and my
co-counsel, LeAnn Schumann are representing Mr. Bernal.
I own Jesse Kalter Law. My staff consists of
Ms. Schumann, Jessica Combs, and Sherry Jones. Thank
you.

THE COURT: OQkay. So, for the 28 that were
originally called, the guestions are going to be
basically directed at you to start., If we need to call
somebody that's actually there, listen up to the
questions because we'll be going through them again

with the fclks, 1f we have to call one of you folks
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from out of the gallery for a lack of a better word.
So, all right. 5o, first of all, are any of
you acquainted with any member of the District
Attorney's Office?
Okay. And is that Ms. Porter back there?
PROSPECTIVE JUROR: Smith.
THE COURT: Ms. Smith. Okay. And who is it

you know, ma'am?

£

PROSPECTIVE JUROR: Mr. Merrill was the
attorney for my sister's guardianship case when we we

for her with Alzheimer's

o
[
Kol

declaring legal guardiansh
back in 2016, 2017, and I believe into 2018.

THE COURT: ©Qkay. Is there anything in
particular about that relationship -~ well, first of

all, he wasn't your attorney, it was your sister's

re

PROSPECTIVE JUROR: No, he was representing my

sister, Karen Wolfe, and myself.

THE COURT: ©Qkay. So, in relation to that,
there any particular bias that you have in favor of
Mr. Merrill that would prevent you from listening to
the evidence that he would present in this case as a
deputy district attorney?

PROSPECTIVE JUROR: No, sir.

18
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from the

I'm sorry.

Marcia Fi

many vyear

relations

evidence

familiar.

relationships and knowing those people?

relationships where you hangout with

5

HE

COURT:
DA's Office?

I'm going to

T
1

CTIV

5]

PROST

3

THE COURT:

b

3

3
[l
1

PROSPEC

e

lipas, I thir

s ago.
THE

hip that

PROSPECTIVE

1
O
O
o
[
Q.

Anyone else?
Oh, I'm sory

PROSPECTIVE

THE COURT:

]

PRCSPECTIVE

THE COURT:

You raised your

-
no

Anybody else familiar with anybecdy

guess

JUROR:

Okay. M

JUROR:

JUROR:
t place
Ckay.
Ckay.
Y. Ms,
JUROR:
Several

JURGCR:

Ckay.

that

hand,

My name's Koch,

Koch.

5.

I believe

not

you

No.

her.

Thank you.

Baptist?
Know
people?

Yeah.

th

al

right?

you're Ms.

I taught her son many,

Johnson?

Eldawna.

many,

Name just sounded

several.

Any personal

em Oor anything

Is there anything about that

to listen to the

Anything about any of those
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PROSPECTIVE JUROR: No.

THE COURT: Okay. Is there anything that would
prevent you from listening to all the evidence in this
case?

FPROSPECTIVE JUROR: No.

THE COURT: Okay. Thank you.

Other than -- we understand Mr. Merrill. Does
anybody know any of the actual attorneys involved in
this case?

Okay. Mr. Vanderdoes?

PROSPECTIVE JUROR: Jarding. Jarding.
Jarding.

THE COURT: Jarding, sorry. I apologize,

PROSPECTIVE JUROR: I know Mr. Kalter here.

THE COURT: Okay. And is -~ what kind of -~
without getting into too much detail --

PROSPECTIVE JUROR: We're neighbors.

THE COURT: Neighbors?

PROSPECTIVE JUROR: Uh-hum.

THE COURT: Okay. Is there anything about that
relationship that would prohibit you from listening to
the evidence in this case?

PROSPECTIVE JUROR: No, I don't think so.

THE COURT: Okay. You can =-- you can stop
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talking to him for a week or so, right?

PROSPECTIVE JUROR: Yeah.

THE COURT: A1l right. Does anybody know the

defendant? All right.
1

So, does anybody know any --

PROSPECTIVE JUROR: I apologize. I know =--

PROSPECTIVE JUROR: Misty Rogers.

THE COURT: Ms. Rogers.

THE COURT: I'm sorry, ma'am. Your name again?

PROSPECTIVE JUROR: I had a consultation with

Jesse Kalter Law Firm.
THE COURT: A cenfrontation?

PRCSPECTIVE JUROR: No, a consultation.

THE COURT: O©Oh, a consultation. Okay. I'm
SOrry. it's hard to hear sometimes. So, is there
anything in particular about that that would prohibit

you from listening to the evidence that was presented
in this case?

PROSPECTIVE JURCR: No.

[

‘HE COURT: Okavy. Thank you.
All right. 8%, does anyone know any law

enforcement personnel, that being a police officer,

sheriff, deputy sheriff, highway patrolman, corrections

S
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officer, military policeman or anybody else that you

!;.va

o8

‘elationship with, other than just

jo
8
<
O
ool
e
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o
O
jo]
b
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e
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[$4]
et

a fly-by, you see them around town type relationship?
Okay. So, we're going to start in the back,
and I believe 1s that Ms. Porter?
PROSPECTIVE JUROR: Yeah.
THE COURT: Qkay. WMs. Porter.
PROSPECTIVE JUROR: My best friend's an

2

ty Sheriff's Office.

fmd

investigator for Carson C

THE COURT: For Carson City?

PROSPECTIVE JUROR: {Nods head.}

THE COURT: So, not involved with Lyon County?

PROSPECTIVE JUROR: Correct.

THE COURT: Okay. Is there anything about that
relationship with the Carson City investigator that
would prohibit you from listening to the evidence in
this case?

PROSPECTIVE JUROR: No, Your Honor.

it .

-
je5 ]
ot

COURT: Okay. All rig

pack? We're going to

poa
D

¢, anybody else in t
go to the back first.

And am I right, Mr. Hughes?

ECTIVE JUROR: Yes.,

el

PRCS

THE CCURT: Okay.
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PROSPECTIVE JUROR: My father's a retired
Oakland police officer. He also works for the District
Attorney's Office in Alameda County. I have a
ex-brother-in-Jaw that's military police, and a cousin
that's also a sheriff,

THE COURT: Okay. So, is there anything about
those relationships that you would feel incumbent on
leaning one way or another in this particular case?

PROSPECTIVE JUROR: Currently, no.

THE COURT: Okay. So, you'd be willing to
listen to all the evidence as it's presented to you,
come to your own determination of what that evidence
is, and then make your own decision; is that right?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Thank you.

All right. So, anybody else starting from the

back?
Okay. I'm sorry, ma'tam. In the -~
PROSPECTIVE JUROR: Virginia Jones.
THE COURT: Ms. Jones.
PROSPECTIVE JUROR: Yes, I work for Nevada
Department of Corrections. I've been there 20 vyears.

15 and a half years I was a correctional officer. Now

I'm a correctional case worker. I know just about
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everybody in Northern Nevada Corrections, so.

THE COURT: Okay. So, do you feel that your
position in corrections would prevent you from
listening to the evidence that are -- that's presented
in this case?

PROSPECTIVE JUROR: No.

THE COURT: Can you listen to it in a fair,
unbiased way and make your own determinations in
relation to this matter?

PROSPECTIVE JUROR: Yes, Your Honor.

THE COURT: Okay. Thank you, ma'am.

All right. So, i1s that Ms. Cole?

PROSPECTIVE JUROR: Yes, sir.

THE COURT: All right. I got it right.

PROSPECTIVE JUROR: Same thing. Friend in
California is a sheriff out there.

THE COURT: Sheriff's officer?

PROSPECTIVE JUROR: Uh~hum.

THE COURT: OQOkay. Is there anything in
particular about that relationship that would prevent
you from listening to the evidence in this case?

PROSPECTIVE JUROR: No, sir.

THE COURT: Okay. All right. Who else?

Okay. Ms. -- I'm sorry -- Ziegenfuss? Is that
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Ms. Ziegenfuss,

PROSPECTIVE
THE COURT:
yes.
PROSPECTIVE
THE COURT:
TIVE

PROSPE

THE COURT:

JUROR: That's correct.

All right. So,

My husband is a deputy.
Is a deputy with Lyon County?
JUROR: (Nods head.)

Ckay. And how long?

JURCR: Three years.
Three years. Okay.

could

So, do you feel that that relationship,

you stop talking to your husband for a week?

PROSPECTIVE JUROR: Probably not.

THE COURT: Probably not. Can you stop talking

to your husband about anything relating to this
investigation or this case?
JURQCR:

PROSPECTIVE Preobably.

THE COURT: &ll right. Do you know anything

about this case?

about

PROSPECTIVE JURCR: No.

THE COURT:

Have you spoken to your husband

this case at all?

JUROR: No.

¢ you feel that your relationship

+ 58
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with your husband would prohibit you from finding the
evidence on -- as you find it after listening to all
the testimony that's presented in this case?
PROSPECTIVE JUROR: Maybe. So, maybe because
when I was a teenager, I was & witness in a murder and
sexual assault case. Sc¢, I should --
THE COURT: Sc¢, that combined with your

relationship with your husband would probably do it,

PROSPECTIVE JUROR: Probably.

THE COURT: OCkay. So, Mr. Kalter, do you have
any guestions or would you like?

MR, KALTER: Your Honor, I would move for cause
at this time.

THE COURT: OQOkay. Mr. Merrill?

MR, MERRILL: No objection.

THE COURT: Ckavy. So, Ms. Ziegenfuss, thank
you. I'm going to excuse you from further duty in
relation to this case.

PROSPECTIVE JURCOR: Thank you.

THE COURT: ©Okay. Thank you.

Could we please call the next juror?

THE CLERK: Shirley Forbes.

H v
o1

b

o
ot
fownt

COURT:

[

3

right. Ms. Forbes, you heard
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the original questions, know anybody from the DA's
Office, anybody from the defense's office?

PROSPECTIVE JUROR: (Shakes head.)

THE COURT: Do you know the defendant himself?

PROSPECTIVE JUROR: (Shakes head.)

THE COURT: Any law enforcement?

PROSPECTIVE JUROR: No.

THE COURT: Okay. Thank you.

Okay. And then we had Mr. Gray, I think.

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. Mr. Gray, you indicated you
knew someone in law enforcement?

PROSPECTIVE JUROR: My brother's a Washoe
County Sheriff's Deputy, and one of the guys went to
college with is a peace officer in --

THE COURT REPORTER: Did you say you say a guy
I went to college with?

PROSPECTIVE JUROR: Yeah, a good friend of
mine.

THE COURT: Okay. So, nobedy in Lyon County,
right?

PROSPECTIVE JUROR: No.

THE COURT: All right. 1Is there anybody -- is

there anything specific about that relationship that
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would prevent you from listening
this case and coming to your own

determination as to the facts in

to the evidence in
independent

relation to this case?

PROSPECTIVE JUROR:
THE COURT: Okay.

in front?

No, sir.

All right. Anybody else up

Okay. That would be Miss?

PROSPECTIVE JUROR: Parscns.

THE COURT: I'm sorry?

PROSPECTIVE JUROR: Rebecca Parsons.

THE COURT: I can't hear you, ma'am.
PROSPECTIVE JUROR: Rebecca Parsons.

THE COURT: Oh, Ms. Parson. Okay.
PROSPECTIVE JUROR: Parsons.

THE COURT: Parsons.

PROSPECTIVE JUROR: Yes. My husband is a

retired Lyon County Deputy.

THE COURT: Okay. Ryan?

PROSPECTIVE JUROR: (Nods head.)

THE COURT: Okay.

PROSPECTIVE JUROR: And I'm also a 911

operator.
THE COURT REPORTER:

THE COURT:

You're also a what?

911 operator.
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PROSPECTIVE JUROR: So, 1 know a lot of

deputies.

THE COURT: S50, ycu know a lot of deputies?

i

VE JUROK: Yes.

5

PROSPECT

tx
-

THE COURT: All right. So, if you were to hear
the testimony from some deputies in relation to this
case, would you be able to independently determine
whether or not they were credible or not credible 1in
relation to what they were doing in this matter?

PROSPECTIVE JUROR: I think so.

THE COURT: 50, can vyou listen to all the
evidence in a falr way and then come to your own
independent determination?

PROSPECTIVE JUROR: Yes.

o

THE COURT: OCkay. And I'm sure somebody's
going to have some more questions for you Ms. Parsons.
PROSPECTIVE JUROR: That's fine.

THE COURT: Okay. All right. So, anybody else

Does any Jjuror have any bias or prejudice for
or against the State of Nevada?
How about for or against the defendant in this
particular case?

The district attorney will give you now a list
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of prospective witnesses that

matter. So, he'll gc through

briefly.
Ladies

MR. MERRILL:

prospective witness list

may testify in this

them with you real

and gentlemen, our

is as follows:

Detective Michael Messman,

Deputy Nichclas Greenhut,

£

Jennifer McCann, 08, HS,

Melissa Pliasecki.

TH

1

CCURT: So,

Patricia Bernal,

Detective Marty Dues,

and

is anybody familiar with the

names of any of those witnesses?

Ckay. Soc, that's?

PRCSPECTIVE JUROR:

THE COURT: I'm sorry,

Jennifer Smith.

I missed that.

PROSPECTIVE JUROR: Jennifer Smith.

THE COURT: Ch, Ms. Smith, yes.

PROSPECTIVE JURCR: I believe that HS is one of
my students.

THE COURT: Okay. So, currently?

PROSPECTIVE JUROR: Yes.

THE COURT: Okay.

Mr. Kalter?

MR. KALTER: Your Honor, I think another trial

would be more appropriate for Ms.

Smith. But I thank
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her for being here today.

THE COQURT: Mr. Merrill?

MR. MERRILL: Your Honor, I agree. Thank vyou
for being here.

THE COURT: Okay. Thank you, Ms. Smith.
You're excused.

Please call the next prospective juror.

THE CLERK: Nancy Campbell.

THE COURT: Ms., Campbell, you heard my original
guestions?

PROSPECTIVE JUROQOR: Yes.

THE COURT: Okay. 8o, you acquainted with
anybody that's been presented yet?

PROSPECTIVE JUROR: No.

THE COURT: Any ~- know any law enforcement?

PROSPECTIVE JUROR: Frank Honeywell.

THE COURT: Okay. So, you know the sheriff?

PROSPECTIVE JUROR: Yes.

THE COURT: Is that a perscnal relationship?

PROSPECTIVE JUROR: He's a family member, a
cousin. My brother-in~law's cousin.

THE COURT: Okay. So, is there anything in
relation to that relationship in and of itself that you

couldn't make a fair and independent determination in
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relation

to the evidence in

this case?

PROSPECTIVE JUROR: No, ir,

THE COURT: OCkay. Thank you.

Do you know any of the prospective witnesses?

PROSPECTIVE JURCR: No.

THE COURT: Okay. Does anybody else know any
of the prospective witnesses? Okay.

Have any of you ever served on a jury before,
whether that's criminal, civil, or a grand jury? Okay.
We'll start in the back.

And I'm sorry, ma'am. What's your name?

PROSPECTIVE JURCR: Riede.

THE COURT: Riede? All right

Ms. Riede, you were on a jury before?

PRCSPECTIVE JUROR: Yes.

THE COURT: Okay. Was that civil or criminal?

PROSPECTIVE JUROR: Civil.

THE COURT: Civil? All right.

Is there anything about that experience that
would prevent you from listening to the evidence in
this case in a fair and unbiased way?

PROSPECTIVE JUROR: No.

THE COURT: Okay. 1I'm sorry, sir?

PROSPECTIVE JUROR: Jascn Evans.
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PROSPECTIVE
THE COURT:
PROSPECTIVE
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JURQR: It was a c¢riminal.
Criminal case?
JUROR: Yeah.

Without telling me what the verdict

each a verdict?

Okay. And 1is there anything in

relation to that experience that would prevent you from

listening to the evidence in this case?

PROSPECTIVE

JUROR: I had -- that was a very

-

emctional trial for me. I den't know that I can do

that again.

THE COURT:
wouldn't be able to
and deliberate aftrer

relation to guilt or

2]

PROSPECTIV!

X

t

I have some...,.

THE COURT:

e

ROSPECTIVE

£y

THE COURT:

with you, Mr. Evans.

I'm going to let counsel inguire a little bit

Ckay. So, you're afraid that you

listen t¢ the evidence in this case

I instruct you on the law 1in

JURCR: If I had to, I would. But

You have some concerns?
JURCR: Yes,
Ckay. So, what I'm going to do is,

further
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ROSPECTIVE JUROR: Okay.

ae}

THE COURT: And in relation to those concerns,
maybe we'll take a little break a little later and go
into the main courtroom real quick and kind of explore
that a little bit more if you're uncomfortable. Okay?

PROSPECTIVE JUROR: I appreciate it.

THE COURT: How's that?

PROSPECTIVE JUROR: Thank you.

THE COURT: Fair enough.

Ckay. Anybody else?

Oh, I'm scrry. Mr. Jarding again.

PROSPECTIVE JUROR: It was criminal. It was
also a sexual assault case.

THE COURT: Were you able to reach a verdict
without telling me what it was?

PROSPECTIVE JUROR: Yes.

THE COURT: ©Okay. And is there anything in
particular about that case that would prevent you from

tstening to the evidence in this matter?

ot
s

PROSPECTIVE JUROR: No.
THE COURT: OQkay. Thank you,

his is somewhat of an antiquated

s
b
e
¥
}MJ “
$2
ot
-

nyway just in case. OQOkay?

S
s
w
s
(]
ot
i
3

question, but

Sometimes harsh and foul words are used by counsel
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quoting witnesses and by witnesses testifying as to the
facts exactly as they recall them. This can be
embarrassing to some of us who don't hear that or use

those words in ordinary life. Will that cause any of

t

you to be so embarrassed as to prevent you from paying

3

full attention to the evidence and serving as a fair

#

"
H

and impartial juror

]

4,

Does anyone have any specific health reason
that would prevent him or her from serving as an
unbiased and impartial juror in this case?

PROSPECTIVE JUROR: Health reason as in -- or
against the case?

THE CCOURT: Well, health reason in relation to
your ability to sit and listen to the evidence,

PROSPECTIVE JUROR: I have an issue with the
just driving here. I don't drive the freeway. My
husband has to take me, and he's sitting, waiting for
me.

1 will last, we're

{4

THE COURT: Okay. This tri
anticipating through Thursday. So, three days.
PROSPECTIVE JUROCR: Okay.
THE COURT: So, I'll let counsel inguire a
little bit further in relation to that. OQkay?

All right. Anybody else have any health
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reason?

At the conclusion of the evidence 1711 state to
you the law applicable to this case. 1I'll instruct you
that it 1is your duty to apply the law to the facts as
you find them. Would any juror be reluctant to apply
the general principals of law which will be stated by
the Court?

In this case the defendant's charged with
sexual assault. Does any Jjuror have a gquarrel with the
principle that sexual assault is declared a criminal
offense in the State of Nevada?

If the Court were to instruct you at the
conclusion of this case that a defendant in a criminal
action is presumed to be innocent until the contrary is
proven beyond a reasonable doubt. In case of a
reasonable doubt as to whether the defendant's guilt is
satisfactorily shown, he is entitled to be acquitted.
Would each of you accept and follow that instruction?
And I would indicated that that was affirmative.

If the Court were to instruct you that a
reasonable doubt is one based on reason, it is not
possible doubt but is such a doubt as would govern or
control a person in the weighty affairs of life, if in

the minds of the jurors after the entire comparison and
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consideration of all the evidence are in such a
condition that they can say they feel an abiding
conviction of the truth of the charge, there is not a
reasonable doubt. Doubt to be reasonable must be
actual, not mere possibility or speculation.

Would each of you accept and follow that
instruction?

I would indicate agreement for the record.

Does anybody have any personal knowledge about
the facts of this case?

Has anybody read anything in a newspaper or saw
anything social media or anything else in relation to
this case?

Okay. Now, this is the biggie. Or one of the
biggies. Because I understand that we all have
personal things that we would rather be doing, and also
business things that we'd rather be doing during this.

But I ~- as I explained earlier, this is one
of -- probably one of the most significant issues --
things that you could do as a citizen of the United
States. Except perhaps vote, which is also today. Our
country, unlike 95 percent of the world, relies on
individuals like you who. Not judges, but individuals

like you to make determinations as to whether or not
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somebody 1is -~ that is accused of a crime is quilty or
not guilty of that. That is not up to me. That is
100 percent up to the citizens of this country.

50, with that in mind, do any of you have any
business or personal reason which you would feel would
interfere with your impartiality to serve as a juror in
this case?

Yes, ma'am.

PROSPECTIVE JUROR: My niece, I1'm a caregiver
for my niece. She needs 24 hour care. She can't be
left alone at all from childbirth. Administered wrong.
And my sister works to keep her insurance. So, I take
care of her. My sister had to take a vacation day for
me to be able to come here this morning to be able to
come here because I wanted to, you know, come. And I'm
wondering if because I'm her caregiver and my sister
works, no one else has taken care of her since this
happened.

That's kind of an issue for me because T -- and
I take care of her child too. I wonder if that's going
to cause a problem for me to be able to.

THE COURT: Well, is there really anybody else
that can be able to?

PROSPECTIVE JURCR: No one. Her dad works
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full-time. Her sister's a nurse and works full-time.
Her mom works full-time. And there's no one else --
and no one else can understand her like me because she
nonverbal also. I mean, you have to do everything.

THE COURT: Okay. And that would be weighing
your mind ==

PROSPECTIVE JUROR: Yes.

THE COURT: -~ during the course -~

PROSPECTIVE JUROR: Yes.

THE COURT: -~ trial a lot? And it might =--

PROSPECTIVE JUROR: A lot.

THE COURT: -~ and it might interfere with your
ability to actually listen to the evidence?

PROSPECTIVE JUROR: Correct. Because it
stresses me out right now.

THE COURT: And you're Ms. Vanderdoes, right?

PROSPECTIVE JUROR: Yes. Yes.

THE COURT: Okay. Mr. Kalter?

MR. KALTER: Thank you for coming today. I
think it would be appropriate based on how few arms
went up, that she be released.

THE COURT: Mr. Merrill?

MR. MERRILL: No objection. Thank you.

THE COURT: Okay. Thank you. Ms. Vanderdoes.
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THE CLERK:

T e
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e

THE COU

JUROR:

Thank you so much. I

Ne, thank you.

the next prospective juror,

questions that I asked?

Placer C

ability

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

w1

o

ounty,
THE COURT:
to listen to
PROSPECTIVE
THE COURT:
the State or

PROSPECTIVE

{‘;

JUROR:
Do you

JUROR:

Know an

JUROR:
¥

5 1ot

It woul

Ms. Lett, you heard the

Uh~hum.

know anyone?

No.

y law enforcement?

My cousin is a sheriff in
an lssue.

dn't interfere with your

the evidence in this casge?

No.

Huh-uh.

THE COURT: Ever serve on a jury before?
PROSPECTIVE JUROR: Uh-hum.
THE COURT: And what kind, civil or criminal?
PROSPECTIVE JURCR: A criminal.
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THE COURT: Okay. Without telling me what the
verdict 1s, were you able to reach a verdict?

PROSPECTIVE JUROR: Yes.

THE COURT: Was there anything about that
experience serving on a trial, jury trial, that would
interfere with your ability to listen to the evidence
in this case?

PROSPECTIVE JUROR: No.

THE COURT: Do you have any health reason that
would prevent you from being a juror in this case? Do
you know anything about the facts of this case?

PROSPECTIVE JUROR: (Shakes head.)

THE COURT: Do you have any business or
personal reason which you feel would interfere with
your impartiality to serve as a juror?

PROSPECTIVE JUROR: No.

THE COURT: Okay. All right.

So, ladies and gentlemen, now I'm going to let
the attorneys proceed with supplemental examination of
the jurors on matters that either were not covered by
the Court, or matters -- or more questioning based upon
your answer 1in this particular matter.

I am going to ask you a couple more questions,

though, that I forgot to ask you.
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Does anypbody -- has anvybody been either a
victim or know a victim or have been a witness, except

ted previously, to a sexual

Qi

the one person that indic
assault?
So, Ms. Perter, you indicated you have been?
PROSPECTIVE JUROR: I know my co-worker was

charged with sexual assault on his daughters.

it

THE COURT: I'm sorry, your what?

(

PROSPECTIVE JUROR: I had a co-worker who was
charged with sexual assault against his two young
daughters. It was about seven years ago.

THE COURT: OQOkay. So, 1t was & long time ago.
You were not -- were you personally involved with that
situation?

PROSPECTIVE JURCR: No, Your Honor.

THE COURT: All right. So, is there anything
about that that would prevent you from listening to the
evidence in this case and coming to a fair and
independent determination in relation to this matter?

PROSPECTIVE JUROR No, Your Honor.

(sl
+

'L

o

HE COURT: OCkay.

Se, I scmebedy else in the back there.

Yes. I'm sorry, sir. What's your name?
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THE COU
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PROSPECTIVE
THE COURT:
Mr. Taylor,

PRCSFPECTIVE

THE COURT:
with that?

"ROSPECTIV
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THE COURT:

sexual assaulted

; ”
Aaron?

JUROR: Taylor.

Taylor. All right.
ves?
JUROR: To make a long story short,

his brother and

Okay. So, were you personally

sir.

<

JURCR: No,

Is there anything in relation to

that that would prevent you from sitting as a fair and

unbiased

juror in
PROSPECTIVE
THE COURT:
And I think
PROSPECTIVE

THE COURT:

J
1

v

3

PRO:S

4

PECTI

¢

ok

THE COURT:

C

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

this case?

JURQOR:
Okay.
right next to you Ms. Ustica.
JURCR: Yes.
What?
JURCR: I didn't raise my hand.
Oh, you didn't raise your hand?
JURCR: I did.

I'm sorry.
{Inaudible.)

JUROR:

Okay. And I'm sorry, 1is that

416
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Ms. Jones?

PROSPECTIVE JUROR: Campbell.

THE COURT: Campbell. Ms. Campbell, sorry. Go
ahead.

PROSPECTIVE JUROR: As a child I was sexually
assaulted, and it kind of invokes an immediate
response.

THE COURT REPORTER: I can't hear.

THE COURT: It invokes an immediate response.

THE COURT REPORTER: Okay. Thank you.

THE COURT: Okay. So, Ms. Campbell, would you
able to ~-- be able to put,

That aside, listen to the evidence in this
case, and come to your own independent determination as
to the facts of this case after listening to all the
evidence,

PROSPECTIVE JUROR: I'm not sure. I'm not sure
if I could do that. It's emotional.

THE COURT: It's very emotional for you?

PROSPECTIVE JUROR: Yeah. And I think I would
just probably air on the side of the child.

THE COURT: Okay. Would either counsel like to
inquire?

MR. KALTER: I would move for cause.

PAGE 38 <17




14

15

le

17

18

MR. MERRILL: Your Heoner, if I could inguire?
THE COURT: Yes.
MR. MERRILL: Thank you, Ms. Campbell. Is this

forum here, is this okay to discuss the incident that

3

happened when you were a child?

-

PROSPECTIVE JURCR: Not really.
THE COURT: You would like something more
private?

UROCR: Yes,

e

[

Vv

31
<y

ROSPECT

in

MR. MERRILL: GCkay. Your Honor, if we could
maybe have scomething more private at a later time?

THE COURT: Yeah. We'll break here in a
minute.

MR. MERRILL: Thank you.

THE COURT: For that purpose. Because we have
a couple of people we need ask some guestions at this

point.

right. So, there was a couple other

fot
‘,m &

So, a
people that raised their hand. Okay.

-

All right. Sorry, ma'am, your name is? I'm
S0rry.

PROSPECTIVE JURCR: Jamison.

THE COURT: Jamison?

PROSPECTIVE JUROR: Uh=-hum.
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THE COURT: Okay. Ms. Jamison.

PROSPECTIVE JURCR: I was molested as a child
also. And I have you brother-in-law who's currently --
ex-brother-in-law currently 1in prison in Oregon for
molesting his children, which are my niece and nephew.

THE COURT REPORTER: Which what?

THE COURT: I missed.

PROSPECTIVE JUROR: My niece and nephew.

THE COURT: Okay. All right. So, is there
anything about those experiences that would prevent you
from listening to the evidence in this case?

PROSPECTIVE JURQOR: HNo, I can listen.

THE COURT: You can listen?

PROSPECTIVE JUROR: Yeah.

THE COURT: You can independently determine the
truth of what happened and what didn't happen?

PROSPECTIVE JUROR: I believe I could.

THE COURT: And you could set aside your
personal feelings and --

PROSPECTIVE JUROQOR: I can work at it.

THE COURT: ©Okay. Thank you.

All right. So, and I'm sorry.

PROSPECTIVE JURCR: Shirley Forbes.

THE COURT: Ms. Forbes, sorry.
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PROSPECTIVE JUROR: I was sexual assaulted as a
teen.

THE COURT: When?

PROSPECTIVE JUROR: As a teen.

THE COURT: As a teen?

PROSPECTIVE JUROR: Uh-hum.

THE COURT: Okay. So, is there anything about
that situation that would prohibit you from listening
to the evidence in this case?

PROSPECTIVE JUROR: I honestly would be biased.

THE COURT: Okay. So, anybody want to inquire
to Ms. Forbes?

MR. KALTER: She stated she would be biased,
Your Honor. Another case would probably be more
appropriate. So, I move for cause.

MR. MERRILL: I agree, Judge. Thank you,

Ms. Forbes.

THE COURT: All right. Thank you, Ms. Forbes.
You're excused.

Please call the next prospective juror.

THE CLERK: Victoria Gould.

THE COQURT: Ms. Gould, how are you today?

PROSPECTIVE JUROR: Good.

THE COURT: So, did you hear most of the
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guestions 1 asked?
PROSPECTIVE JUROR: Yes.

THE COURT: All right. So, do you know anyone?

53]

PROSPECTIVE JUROR: No. Mo to all of it.
THE COURT: No to all of it?

PROSPECTIVE JUROR: Yes.

et

THE COURT: Okay. Would you follow the
reasonable doubt instruction I gave?

PROSPECTIVE JURCR: Yes.

THE COURT: Okay. Would you listen to all the
evidence?

PROSPECTIVE JURCR: Yes.

THE COURT: Okay. So, was there anyone else
that I missed?

All right. So, Mr. Jarding.

UROR: My daughter was sexually

5
Cq

08

"
T4

[

SCTIVE

1
pel

assaulted at 12.

»

T Was?

jos’

THE COU

PROSPECTIVE JURCR: Sexually assaulted at 12.

THE COURT: Okay.

PROSPECTIVE JUROR: He's in jail.

THE CQURT: I'm sorry, I missed the last part
of that.

PROSPECTIVE JUROR: The guy's in jail.
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THE CCURT: Okay. So, 1is there anything in

3]

ot

particular about that that would prevent you from
listening to the evidence in this case and coming to

ion?

)
ot
“a.

your own independent determina

PROSPECTIVE JUROR: Not sure.

4

THE COURT: Well, I know that that's a rough

b3

one.
PROSPECTIVE JUROR: Yeah.
THE COURT: So, any questions for Mr. Jarding?
MR. KALTER: What was his response?
THE COURT: He --
PROSPECTIVE JURCOR: My daughter was sexually
assaulted at 12.
THE COURT: Yeah. He's afraid he can't
Separate that from this.
MR. KALTER: Your Honor, I believe it would be
appropriate for Mr. Jarding to potentially sit on a

different type of trial than this one here *** as it

»

weighed on his mind. I think 1t would be appropriate

£o excuse him.

=
¥

.

iE COURT: Mr, Merrill?
MR. MERRILL: No objecticon. Thank you.
THE COURT: Ckay. You're excused, Mr. Jarding.

Please call the next prospective Jjuror.
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THE CLERK: Heather Pauly.

THE COURT: Good morning, Ms., Pauly. How are
you today’?

PRCSPECTIVE JURQOR: I'm good.

THE COURT: Good. You know anyone?

PROSPECTIVE JUROR: I do not know any of the
attorneys or witnesses involved. I do have three
family members who are officers.

THE COURT: Okay.

PROSPECTIVE JUROR: One is in Arkansas. And
then I have two, one is retired NHP out of Fallon, and
one is still working as a NHP in Fallon.

THE COURT: Okay. So, is there anything in
particular about those relationships where you couldn't
listen to the evidence in this case?

PROSPECTIVE JUROR: No.

THE COURT: All right.

PROSPECTIVE JUROR: I do know two victims of
sexual assault,

THE COURT: Okay.

PROSPECTIVE JUROR: 1 do not feel that their

8 Ccase.

fode

case would effect me with th

THE COURT Okay. So, you'd be willing to come
Y

oo

to your own independent determination of the facts
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after listening to all the evidence presented to you?

PROSPECTIVE JUROR: Yes,

THE COURT: Okay. And you're also willing to
follow the law as I would instruct it?

PROSPECTIVE JUROR: Yes.

THE COURT: And you're willing to follow the
reasonable doubt instruction?

PROSPECTIVE JUROR: Yes,

THE COURT: Would you have answered any of
the -- any of the other questions in the affirmative?

PROSPECTIVE JUROR: I don't think so.

THE COURT: Ever serve on a jury before? I
mean, we can go through them real quick.

PROSPEC?lVB JUROR: No.

THE COURT: No?

PROSPECTIVE JUROR: No, I have not.

THE COURT: All right. So, any health

issues -~

PROSPECTIVE JUROR: No.

THE COURT: ~-- that we should know about?
Okay.

Okay. So, was there anybody else that T
missed?

Oh, I'm sorry, ma'am. I didn't see you back
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that --

evidence

ma'am.

first of

the ques

Is that?

PROSPECTIVE JUROR: Riede.

THE COURT: Riede. Ms. Riede. Yes?
PROSPECTIVE JUROR: I was, I'll say when I was
cousin,

THE COURT: 15 by a cousin?

PROSPECTIVE JUROR: Uh~hum,.

THE COURT: Okay. So, is there anything in
can you set that aside and listen to the

in this case?

PROSPECTIVE JUROR: No.

THE COURT: That's an absolute no, right?
PROSPECTIVE JUROR: No.

THE COURT: Okay. I'm going to excuse you
Thank you.

PROSPECTIVE JUROR: Thank vyou.

THE COURT: Please call the next juror.

THE CLERK: Jacklyn Rew.

THE COURT: Ms. Rew, did you hear the -- well,
all, good morning, ma'am. How are you?

PROSPECTIVE JUROR: I'm fine. How are vou?
THE CQURT: Good, thank you. Did you listen to
tions that I previously asked?

PROSPECTIVE JUROR: Yes, sir.
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THE COURT:

with this case?

PROSPECTIVE

THE COURT:

Okay. Do you know anybody involved

JUROR: No, sir.

You know any law enforcement?

PROSPECTIVE JUROR: A lot of them, but it
wouldn't change my opinion.
THE COURT: Okay. So, nothing so personal as

that would effect your ability to listen to the

evidence in this case?

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

PROSPECTIVE

THE COURT:

or the defendant?

PROSPECTIVE

THE COURT:

JUROR: No, sir.

Did you know any of the witnesses?
JUROR: No.

Ever serve on a jury bhefore?
JUROR: No.

Do you have any biases to the State

JUROR: No.

Would you follow the Court's

reasonable doubt instruction?

PROSPECTIVE

THE COURT:

instruction?

PROSPECTIVE

THE COURT:

JUROR: Yes.

And the presumption of innocence

JUROR: Yes.

Is there any business or personal
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reason that would affect your impartiality in this

matter?

-

PROSPECTIVE JURCR: Not at this time.

,
3

THE COURT: Okay. Is there any history of any

sexual assault or anything like that that you're aware

AV

of
PROSPECTIVE JUROR: I was assaulted as a
teenager, but it wouldn't effect my judgment.
THE COURT: Okay. Thank you. I'm sure there

might be some further inquiry on that. Would you

e

prefer that inguiry to be in private?

b

PROSPECTIVE JUROKR: Yes, please.

THE COURT: Okavy. So, at this point ladies and
gentlemen, what I'm going to do is for those people
that indicated -- does anybody have another personal
reason that they'd like to express to the Court
separately?

Yes, I'm sorry, Ms. Jones?

PROSPECTIVE JUROR: Yes, I was also assaulted
as a teen, and I have cousins that were sexually
assaulted when they were younger.

THE COURT: Okay.

THE COURT REPORTER: I missed part of that.

THE COURT: Cousins that were sexually
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assaulted.

PROSPECTIVE JUROR: When they were young.

THE COURT: When they were young.

OCkay. So, would you be able to set that aside
and come to your own independent determination in
relation to this matter?

PROSPECTIVE JUROR: It might. I —-

THE COURT: It conjures up a lot of feelings,
I'm guessing.

PROSPECTIVE JUROR: Yes.

THE COURT: Okay. So, and those are the
feelings that are difficult to ever set aside. Aand T
appreciate that as well. Okay? So, some people are
built for different types of cases.

So, does anybody have any inquiry?

MR, KALTER: No, Your Honor. I would move for
cause, and thank her for showing up today.

MR. MERRILL: Your Honor, if I can ask some
questions?

THE COURT: Okay. Mr. Merrill, go ahead.

MR. MERRILL: Thank you for being here. Would
any further discussion, would that be better in private
then in open setting?

PROSPECTIVE JUROR: (Nods head.)
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MR. MERRILL:
Judge, 1f we
THE

COURT:

I mean, Ms. Jones go.

So, you're e
PROSPECTIVE
THE COURT:
juror.,

THE CLERK:
THE COURT:

-

are you today?
PROSPECTIVE
THE COURT:
PROSPECTIVE
THE COURT:
with (inaudible.)
THE COURT:
hearing vyou, sir.
PROSPECTIVE
the ex-chief of

with

California.

Ckay. Thank you.
could do that?
No. I'm going to let Ms. Evans --
She's clearly conflicted.
Thank you.

xcused, ma'am.

JUROR: Thank vyou.
Please call the next prospective

Cantacessi.

Scott

Good morning, Mr. Cantacessi. How
JUROR: Doing well, sir.
Okay. So, do you know anyone?

JUROR: No.

Do you know any law enforcement?
JUROR: I occasionally play poker

sorry. I'm having a problem

JUROR: I occasionally play poker

police of Albany County,

THE COURT: OCkay.
THE COURT REPORTER: What was the end of it?
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THE COURT: Albany County, California.

Okay. So, anything about that relationship
that would prevent you from listening to the evidence
in this particular matter?

PROSPECTIVE JUROR: No.

THE COURT: Okay. Did you hear the Court's
reasonable doubt instruction?

PROSPECTIVE JUROR: Yes.

THE COURT: Would you be willing to follow
that?

PROSPECTIVE JUROR: Yes,

THE COURT: Have you ever served on a jury
before?

PROSPECTIVE JUROR: Three or four times
(inaudible.)

THE COQURT: I missed that, sir.

PROSPECTIVE JUROR: I've been through four or
five. Never selected.

THE COURT: You've never been selected? Okay.

Do you have any prejudice against anybody in
this particular matter?

PROSPECTIVE JUROR: No. {(Inaudible.)

THE COURT REPORTER: Say what? Can you repeat

that, please?
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PROSPECTIVE JUROR: I don't know anybody here.

THE COURT: Okay. So, there's no prejudice for
the State or against the State or for --

PROSPECTIVE JUROR: ©No, not that I'm aware of.

THE COURT: Okay. That helps. Thank you.

Okay. Mr. Cantacessi's very quiet.

All right. So, have you ever been -- do you
have any health reasons I should be aware of?

PROSPECTIVE JUROR: Well, I'm diabetic. I 1like
to use the restroom a lot, but I'm not concerned about
falling out of the chair.

THE COURT: Okay. So, if we break every hour,
hour and a half that you would be -- you'd be all
right?

PROSPECTIVE JUROR: Yeah, that's good.

THE COURT: Okay. All right. Do you have any
business or other personal reason that you feel would
interfere with your impartiality in this matter?

PROSPECTIVE JUROR: Well, my wife broke her
foot Sunday night, and she has no way of getting to the
doctor without me driving her. I don't know that would
effect my impartiality or sway me one way or another.
It might not -- it might keep me from my full attention

to the facts.,
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THE COURT: Okay. So, you don't -- all right.

So, is there an appointment set?

PROSPECTIVE JUROR: Well, she broke -- we got

the diagnosis yesterday, and they want to get her in

for a CAT scan tomorrow. So, it -- I'd either have to

change -- I guess I'd have to change it or find her

another way into Reno.

+3
P
-3

'HE COUR

* e

C

be weighing on your mind instead of listening to the
evidence?

b

PROSPECTIVE JUROR: Well, she can't walk.

't Okay. So, you feel that that would

She's without the use of a walker. They think she may

need surgery. I mean, 1f she needs surgery, I'd like

[}

to find that out socner than later.
THE COURT: Sure.
Okay. Anybody have any inquiry?
MR. KALTER: Nc, Your Honor.

MR. MERRILL: ©No, Judge.

-

THE COURT: Okay. So, I'm going to allow you

to be excused, Mr. Cantacessi. Thank you.

Please call the next prospective juror.

THE CLERK: Acacia -~ excuse ne. Acacia Rizzo.

THE COURT: Good morning, Ms. Rizzo. How are

PAGE 53

A9 2




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

PROSPECTIVE JUROR: Good, thank you.

THE COURT: All right. So, do you know anyone?

PROSPECTIVE JUROR: No.

THE COURT: Heard all the questions I asked?

PROSPECTIVE JUROR: Yes.

THE COURT: Any that you would answer in the
affirmative?

PROSPECTIVE JUROR: No.

THE COURT: Would you be able to follow the
reasonable doubt instruction as prepared by the Court?

PROSPECTIVE JUROR: Yes.

THE COURT: Would you féllow the rules of law
as indicated by the Court?

PROSPECTIVE JUROR: Yes.

THE COURT: Do you have any business or
personal reason that would prevent you from being an
impartial Jjuror?

PROSPECTIVE JUROR: No.

THE COURT: Do you have any history of sexual
assault or anything like that, that you know anybody?

PROSPECTIVE JUROR: No.

THE COURT: All right. So, okay.

So, at this point we are going to take a little

break, ladies and gentlemen.
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11

Ms. Campbell -- I'm going to regquest that
Ms. Campbell, Ms. Rew, Mr. Evans, and I thought there
was someone else.

ere somebody else that we indicated --

- .
iS5 T

-
[

that indicated they wanted to speak privately? Okay.

S0, that being the case, if they could wait

"

b

all I'm going to let

ot

outside -- well, first o

¢

everypbody break. For those 28 that are here, please
remember where you're sitting. Okay? There's a number
on the back of your chair. Please make sure that you
get back into that number. All right?

We're going to take -- because individual
questioning might go a little while, we're going to
take about 15 minute break. And if you could be back
here 15 -- in about 15 minutes, then you can sit back
in the chairs that you originally seated in. And then
I'1l let counsel individually inguire after we
individually inguire to those folks that felt that they
had some personal reason that they would like to
express to the Ccurt. Okay?

50, we're in recess.

The three 1ndividuals, just remain outside the
actual courtrcom, and we'll call you in one at a time.

Okay? Thank you.

3e)
e
>
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(Recess.)

(Out of the presence of the prospective jury.)

* % K
THE COURT: We're back in session. The break
was for the jurors not counsel. We have three jurors
waiting outside. 1 don't like to have the jurors wait.
So, we going to wait for Ms. Schumann?

THE BAILIFF: She went to get the defendant,

THE COURT: So, where did he go?

THE COURT REPORTER: Downstairs to go to the
bathroom.

THE COURT: Okay. Let's start with Mr. Evans.
He was the first one to indicate he had an issue.

THE COURT: Mr. Evans, please, come up in
front.

Just put him right in that chair in the middle
right there.

PROSPECTIVE JUROR: Right in there?

THE COURT: Yeah, just right there is fine.

Okay. So, Mr. Evans, there was some things
that you indicated that you didn't want to disclose in

relation to your feelings on this case. So, please, go
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right ahead.

PROSPECTIVE JUROR: So, really what it boils
down to is I spent a long time in this exact courtroom
like four years ago going through a murder case
invelving five victims. I feel like this is going to
be another very emotional --

THE COURT: You were on the Jeremiah Bean case?

PROSPECTIVE JUROR: Yes.

THE COURT: That was my case.

PROSPECTIVE JUROR: Yes,.

THE COURT: So, and that was a difficult case.

PROSPECTIVE JUROR: Yes.

THE COURT: There is no doubt. Still carrying
some of that with you?

PROSPECTIVE JUROR: It messed me up. You can
ask my wife and my daughters. It -- long lasting
affects from that.

THE COURT: Is there anything that this Court

can do for you?

PROSPECTIVE JUROR: 1 mean, I can -- obviously,
I can do what I have to do. But I'm --
THE COURT: No, I think I'm -- I think what

you're saying is, 1s that you've gone through this, and

it has traumatized you so much that you're afraid that
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you're just not geing to be able to do your job; is
that right?

PROSPECTIVE JUROR: Yes.

=3

HE COURT: COkay. What I'm asking you right
now though is there anything that this Court, any
services that this Court could provide to you to help
you ocut?

PROSPECTIVE JUROR: No.

THE COURT: BAs a person?

PROSPECTIVE JUROR: I understand that. Thank
you for offering. But, no, I think I'm fine as long as
I don't...

THE COURT: Relive it?

PROSPECTIVE JUROR: Yeah.

THE COURT: Another trial?

PROSPECTIVE JUROR: Like that. You know, 1
mean. ..

THE COURT: wWell, this is different.

PROSPECTIVE JURCOR: It is different. I
understand that.

THE COURT: But that trial had a much larger
implications than this, that you guys -- that you as a
juror in that trial did what I consider an admirable,

admirable Job.
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5o, does anybody have any actual inquiry?

MR. KALTER: No, Your Honor,.

MR. MERRILL: No, Your Honor.

THE COURT: Mr. Evans, I'm going to excuse you,
and thank you. And if there's anything that we can do
for you, please contact my department, and I will try
to find whatever it is that you need. Okay?

PROSPECTIVE JUROR: Thank you, Your Honor.

THE COURT: All right. 8o, I'm going to excuse
you. You can go.

PROSPECTIVE JUROR: Thank you.

THE COURT: All right. Please, ask Ms. Rew in.

Come on in, Ms. Rew.

PROSPECTIVEFJUROR: Hello.

THE COURT: You can come up through here. And
if you just want to sit in that chair right there.

Yeah, just the middle one.

PROSPECTIVE JUROR: Okay.

THE COURT: That's good.

Seems like a lot of people broke their foot
today. Are you okay?

PROSPECTIVE JUROR: Mine was a week ago.

THE COURT: Are you okay?

PROSPECTIVE JUROR: Yes, I'm fine. Thank you.
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THE COURT: Okay. 5o, there was something that
you wanted to express or there was some guestions, some
inquiry in relation to the matters that counsel would
like to inguire.

So, who would like to -- Mr. Merrill, you said
you had scme guestions.

MR. MERRILL: Yes, Your Honor.

Thank you for being here, Ms. Rew.

'

ROSPECTIVE JUROR: Of course.

MR, M

s}

RRILL: You indicated that you had been

L]

sexually assaulted; is that?

PROSPECTIVE JUROR: That's correct.

LH

MR. MERRILL: Correct. Okay.

r

How long ago was that?

PROSPECTIVE JUROR: I was 20 years old.

MR. MERRILL: You were 207?

PROSPECTIVE JUROR: So, ten years ago.

MR. MERRILL: Ten years ago. Okay.

I'm sorry to hear that. Is -- are you able to
put those feelings away and listen to this case and be
a fair and impartial juror?

CTIVE JUROR: Yes, sir.

ir}

PROSP
MR. MERRILL: Okay. And you're willing to

listen to all the evidence and not make your mind up
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until the judge asks you to;
PROSPECTIVE JUROR:
MR. MERRILL: Okay.
Nothing further,
THE COURT:
MR. KALTER: -
PROSPECTIVE JUROR:

MR. KALTER:

Okay. Mr,

Good morning,

is that correct?

Correct.

judge.

Kalter?
ma‘am.

Good morning.

Thank you for sharing with us what

you unfortunately experienced.

Was that case handled here in Lyon County?

PROSPECTIVE JUROR:
was a college issue.

MR. KALTER: Okay.
PROSPECTIVE JUROR:
MR. KALTER: Okay.
THE COURT REPORTER:
PROSPECTIVE JUROR:
MR. KALTER: S0,
involved?

PROSPECTIVE JUROR:

MR. KALTER:
enforcement get involved?

PROSPECTIVE JUROR:

MR. KALTER:

It never went anywhere. It

Where did you go to school?

UNR.

Say that again.

UNR.

law enforcement never got

No, sir.

Did you request that law

No, sir.

You understand the allegations in
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