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Appellant, Western National Mutual Insurance Company (“WNMIC”), by

and through its counsel, Kurt C. Faux, Esq. and Jordan F. Faux, Esq. of The Faux

Law Group, and Respondent, William Harry Resh, by and through his counsel,

Frederic 1. Berkley, Esq. of Sklar Williams PLLC, hereby submit their Joint

Appendix.
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By: /s/ Jordan F. Faux
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Attorneys for Appellant

By: /s/ Frederic 1. Berkley
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410 S. Rampart Blvd., Suite 350
Las Vegas, Nevada 89145

T: (702) 360-6000
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JOINT APPENDIX

Pleading Title

Ex.

Vol:Pgs

Acceptance of Service by Western National Mutual Insurance
Company of Summons and Amended Complaint, signed
7/23/19

I:75

Amended Declaration of Service of Summons and Complaint
on Defendant Money Machine LLC dba Compadres Auto
Sales, filed 7/2/18

I:8

Declaration of Service of Summons and Amended Complaint
on Defendant Robert Legaspi, filed 7/30/19

11

1:79

Declaration of Service of Summons and Amended Complaint
on Defendant Money Machine, LLC dba Compadres Auto
Sales, filed 7/30/19

13

[:83

Defendant Money Machine, LLC dba Compadres Auto Sales’
Answer to Complaint, filed 11/19/18

[:9-13

Findings of Fact and Conclusions of Law and Order Granting
Summary Judgment, filed 10/13/20

26

11:413-417

Money Machine, LLC dba Compadres Auto Sales and Robert
Legaspi’s Answer to Amended Complaint, filed 8/20/19

14

1:.84-88

Nevada Supreme Court Order Dismissing Appeal of Findings
of Fact and Conclusions of Law and Order Granting Summary
Judgment, filed 2/26/21

35

II1:556-557

Notice of Appeal of Findings of Fact and Conclusions of Law
and Order Granting Summary Judgment and Order Granting
William Harry Resh’s Motion for Attorney’s Fees and Costs,
filed in District Court 4/20/21; filed in Supreme Court 4/27/21

37

I11:566-628

Notice of Appeal of Findings of Fact and Conclusions of Law
and Order Granting Summary Judgment, filed in District Court
11/6/20; filed in Supreme Court 11/16/20

31

111:470-501

Notice of Appeal of Order Granting William Harry Resh’s
Motion for Attorney’s Fees and Costs, filed 2/10/21 in District
Court; 2/16/21 in Supreme Court

34

I11:514-555

Notice of Entry of Findings of Fact, Conclusions of Law and
Order Granting Summary Judgment, filed 4/29/21

38

I11:629-635

Notice of Entry of Order Granting William Harry Resh’s
Motion for Attorney’s Fees and Costs, filed 1/14/21

33

I11:507-513




Notice of Entry of Order Granting William Harry Resh’s

Motion for Leave to File Amended Complaint, filed 7/11/19 6 1:63-66
Offer of Judgment, filed 11/26/19 20 | 1-147-149
Order Granting William Harry Resh’s Motion for Attorney’s 32 | 1I1:502-506
Fees and Costs, filed 1/14/21

Robert Legaspi Nevada’s Notice of Bankruptcy Filing and 21 | 1-150-249
Imposition of Automatic Stay, filed 6/1/20

Recorder’s Transcript of Proceedings: Motion for Attorney 29 | 11:450-460
Fees and Costs, hearing held 11/4/20

Recorder’s Transcript of Proceedings: Motion to Dismiss, 18 | I'133-141
hearing held 10/16/19

Stipulation and Order Certifying Judgments as Final Pursuant 36 | 1I1:558-565
to NRCP 45(b), filed 4/14/21

Summons for Amended Complaint — Money Machine LLC 12 1:80-82
dba Compadres Auto Sales, filed 7/30/19

Summons for Amended Complaint — Robert Legaspi, filed 10 1:76-78
7/30/19

Summons for Amended Complaint - Western National Mutual ] 1:72-74
Insurance Company, issued 7/11/19

Summons for Complaint — Money Machine LLC dba ) 5.7
Compadres Auto Sales, issued 6/8/18

Supplement to William Harry Resh’s Motion for Attorney’s 30 | 11:461-469
Fees and Costs, filed 11/6/20

Western National Mutual Insurance Company’s Answer to 19 | I-142-146
Amended Complaint, filed 11/20/19

Western National Mutual Insurance Company’s Motion to 15 1:89-104
Dismiss and Motion for Attorney Fees and Costs, filed 8/30/19

Western National Mutual Insurance Company’s Opposition to | 57 | 11.418-439
Motion for Attorney Fees and Costs, filed 10/15/20

Western National Mutual Insurance Company’s Oppositionto | 53 | 11.096.316
Motion for Summary Judgment, filed 8/25/20

Western National Mutual Insurance Company’s Reply to 17 | 1-126-132
William Harry Resh’s Opposition to Motion to Dismiss and

Motion for Attorney Fees and Costs, filed 10/10/19

William Harry Resh’s Amended Complaint, filed 7/11/19 7 1:67-71
William Harry Resh’s Complaint against Money Machine, 1 I-1-4

LLC dba Compadres Auto Sales in A-18-775815-C, filed
6/8/18




William Harry Resh’s Motion for Attorneys’ Fees and Costs,

filed 10/1/20 25 | 1I:360-412
William Harry Resh’s Motion for Leave to File Amended 5 1-14-62
Complaint, filed 5/29/19

William Harry Resh’s Motion for Summary Judgment 27 | 11:250-295
w/Affidavits of William Harry Resh and Robert Larson, filed

8/11/20

William Harry Resh’s Opposition to Motion to Dismiss and 16 | 1:105-125
Motion for Attorney Fees and Costs, filed 9/6/19

William Harry Resh’s Reply to Opposition to Motion for 24 | 11:317-359
Summary Judgment, filed 9/1/20

William Harry Resh’s Reply to Western National Mutual 28 | 11:440-449

Insurance Company’s Opposition to Motion for Attorney’s
Fees and Costs, filed 10/23/20
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March 19, 2020

Via email: FBerkley@Sklar-law.com
Federic |. Berkley, Esq.

Sklar Williams PLLC

410 South Rampart Blvd, Suite 350
Las Vegas, Nevada 89145

RE: Resh v. Money Machine, et al.

Dear Mr. Berkley:

On behalf of Manheim Investments, Inc. d/b/a Manheim Nevada (“Manheim”), incorrectly identified
as Greater Nevada Auto Auctions, LLC d/b/a Manheim Nevada, we write in response to the Subpoena Duces
Tecum (“Subpoena”) issued February 26, 2020 in the above-referenced matter.

Please be advised that the Subpoena was issued to an incorrect entity, Greater Nevada Auto Auctions,
LLC d/b/a Manheim Nevada, instead of Manheim Investments, Inc. Therefore, Manheim objects to the
Subpoena on the grounds of improper service. Manheim also objects to the Subpoena to the extent it seeks
to impose an obligation on Manheim beyond those required by the Nevada Rules of Civil Procedure or any
other applicable law. Manheim further objects that the Subpoena is overbroad, and imposes an undue
burden on Manheim, a non-party.

Subject to and without waiving any of the foregoing objections or other potential objections that
Manheim may have to the scope of the Subpoena, Manheim hereby produces records Bates-labeled
MI_000001 through MI_000027. These records contain the electronic copies of the bill of sale, notes,
arbitration file, condition report and a copy of the check to Compadres Auto Sales.

Attached is a signed Affidavit and an invoice for $0.00 to cover our research and retrieval costs
associated with gathering the responsive information. It is our understanding that with this production,

Manheim has fulfilled its obligations under the Subpoena.

Sincerely,

Shannon L. Shaw
Paralegal

CC: Adwoa Ghartey-Tagoe Seymour, Esq.

6205-A Peachtree Dunwoody Road ® Atlanta, Georgia 30328 ® (678) 645-0083 ®Shannon.Shaw@coxinc.com
JA 00266



6205-A Peachtree Dunwoody Rd., Atlanta, Ga 30328

Billed Account Name and Address

March 19, 2020

Payment due upon receipt. Thank you.

Date

Via email: FBerkley@Sklar-law.com
Federic |. Berkley, Esq.

Sklar Williams PLLC

410 South Rampart Blvd, Suite 350
Las Vegas, Nevada 89145

In re: Resh v. Money Machine, et al.

March 19, 2020

Description Nevada Qty Rate Sub-Total
Research/Retrieval Per hour 2 $40.00 S 80.00
Pages Copied Per page 0 $0.25 $ 0.00
Certification Fee $0.00
Postage $0.00
Payment Received -549.50
TOTAL DUE: THANK YOU FOR YOUR PAYMENT $0.00

Remittance Details

CHECK PAYABLE TO: Manheim Investments, Inc.
ATTN: Shannon L. Shaw, CEl Legal Dept.
6205-A Peachtree Dunwoody Rd., 16" Floor

Atlanta, GA 30328
Tax ID# 58-1620001

JA 00267
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Condition Report - INSIGHT Page 1l of 5

MANHEIM NEVADA

6600 AUCTION LANE

NORTH LAS VEGAS, NV 89165
(702)730-1400

ER

powered by @ Manheim

VEHICLE DETAILS - 2017 AUDI R8 V10 PLUS

VIN: WUAKBAFX0H7903087 Body Style: 2DCP Top Type: Hard Top
Ext Color: GRAY Int Color: BLK Odometer: 5,649
Work Order: 8691473 Seller: SEEAEPSADRES AUTO Received Date: 03/13/2018
Sale Number: 11 Lane Number: 60 Run Number: 69

Inspector: AFERRANTE 03/13/2018 InService Date: N/A

GRADING

Grade 4.6 Clean
« MSRP-Not Available
s Engine Starts-Yes

« Drivable-Yes
*Process protected under U.S. Patent No. 8,230,362

VALUE ADDED OPTIONS

& Back-Up Camera
s Heated Exterior Driver Mirror
= Heated Exterior Passenger Mirr

# Heated Seats-Front(s)
s | eather Seats
=« Navigation System

VEHICLE INFORMATION

OPTIONS
= 50 State Emissions » Keyless Start
s AIC » Leather Steering Wheel
= AM Radio = Owner's Manual
» Automatic Headlights » Paddle Shifter
# Auxiliary Pwr Outlet = Power Folding Mirrors
= Cruise Control » Power Locks
= Dual Air Bags = Power Mirrors
#« Fog Lamps » Power Trunk Release
= Front Floor Mats = Power Windows
s Front Reading Lamps s Pwr Seats - Both
® Intermittent Wipers = Pwr Steering
MECHANICAL
& 10 Cylinder Gas
& Automatic
= AWD
= Automatic Transmission
# Anti-lock Brakes
e 52

TIRES AND WHEELS

Tire Condition: Wheels: Alloy

Tire Tread Depth
Left Front: 5/32"

Brand Size
PIRELLI 245/30ZR20

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

» Rear Defrost

= Security System

= Side Air Bags

= Steering Wheel Audio Control
» Telescopic Steering Wheel

= Tilt Steering

= Tilt Steering Wheel

= Tire Pressure Monitor System
= Traction Control

= Trip Computer

» Trip Counter

# Turn Signal Mirrors
#« US EPA Label

INTERIOR

# Odometer - Digits Digital -Operable
# Regular Dash

e Leather

» Int Odor: OK

KEYS
& Proximity Key - 1

OTHER

MI_O000Q$A 00275

3/5/2020



Condition Report - INSIGHT

Left Rear: 6/32"
Right Front: 5/32"
Right Rear: 6/32"
Spare: N/A

PIRELLI
PIRELLI
PIRELLI
(Mini)

305/30ZR20
245/30ZR20
305/30ZR20
N/A

# Title State: NV
# Title Received Date: 04/11/2018
& Org Mfg Basic Warranty: 4 Years/50,000 Miles

# Org Mfg Powertrain Warranty: 4 Years/50,000 Miles

*Manheim is not responsible for voided warranties

Page 2 of 5

ADDITIONAL INFORMATION
EXTRA KEY,, TAKE ALL OFFERS

MI_O000Q9A 00276

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C... 3/5/2020
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CHARGEABLES

HIDE ITEM DESCRIPTION
PIC LINE
|:| |:| 0020 Front Bumper
1 [ 0532 Gas

HIDE ITEM DESCRIPTION
PIC LINE
|:| |:| 0000 Overall Picture-

Overall Picture -

0000 gight

Overall Picture-
0000 REAR/RGT REAR

Overall Picture -

0000 Wheel

0000 Ove(all Picture -
Interior

Overall Picture -
0000 Dash

Overall Picture -

0000 Engine

Overall Picture -
0000 Odometer

Overall Picture
0000 VIN/ID Sticker

Overall Picture -
0000 Cargo Area

o o o o o o o oo o0
o o o o o o o oo o0

] [ 0000 Picture #1
1 [ 0000 Picture #2
] [ 0010 Windshield
REPAIRED

HIDE ITEM DESCRIPTION
PIC LINE

RECON CHARGES

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

FRONT/LFT FRNT

CONDITION

Chipped
Low Fluid

NON-CHARGEABLES AND ADDITIONAL IMAGES

CONDITION

Overall Picture

0000 Overall Picture - Left Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture REAR

CAM

Overall Picture NAV

Chipped

CONDITION

SEVERITY SUGGESTED
REPAIR

9 Paint Chip Repair

Unacceptable Replace
TOTALS

SEVERITY SUGGESTED

REPAIR
" No Action
<18 Required
TOTALS
SEVERITY SUGGESTED
REPAIR
TOTALS

TOTAL COST REPAIRED
LABOR
HOURS

00$2500 [ ]

00$14.00 [ |
.00$39.00

TOTAL COST REPAIRED
LABOR
HOURS

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

o o o o o o o oo oo oogoodg

.00 $.00

.00 $.00

O

.00 $.00

O

00 $00 [ ]
.00 $.00

TOTAL COST REPAIRED
LABOR

HOURS
.00 $.00

MI_000019A 00277

3/5/2020
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DATE QTY PART DESCRIPTION RETAIL
03/13/2018 INSPECTION FEE $35.00
03/16/2018 Seller Registration Fee $25.00
TOTAL CHARGES
Chargeables $39.00
Non-Chargeables $.00
Repaired $.00
Deductibles $.00
Recon Charges $60.00
Total Charges $99.00

MANUFACTURER PACKAGE INFORMATION

“ASIS”.

* Open All Packages «# Close All Packages

20" Wheel Package - 45E

& Wheels: 20" 10-Spoke-Y-Design Forged Alloy
# Tires: 245/30R20 Fr & 305/30R20 Rr Summer Performance

. Diamond Stitch Leather Package w/Sport Seats - PL8

# 18-Way Power Seats
# Full Leather Package

# Door And Side Panels And Airbag Cap
4. OTHER OPTIONS

# USB Cables
# Delete Front License Plate Holder

# Engine: 5.2L FSI V10 DOHC Plus

« Transmission w/Driver Selectable Mode, Sequential Shift
Control w/Steering Wheel Controls And QOil Cooler

# Electric Power-Assist Steering

# Mechanical Limited Slip Differential

» Tires: 245/35R19 Fr & 295/35R19 Rr Summer -inc:
Performance

« Carbon Fiber Power Heated Auto Dimming Side Mirrors
w/Power Folding And Turn Signal Indicator

# Speed Sensitive Rain Detecting Variable Intermittent Wipers

« Fully Automatic Projector Beam Led Low/High Beam Daytime
Running Auto High-Beam Headlamps w/Delay-Off

« Radio: Audi MMI Navigation Plus -inc: Audi Music Interface
w/2 USB Ports, Audi Sound System (5 Speakers, 140 watts))
Bluetooth Streaming Audio For Compatible Devices And

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

INFORMATION SET FORTH HEREIN IS BASED SOLELY ON INFORMATION PROVIDED BY THE VEHICLE MANUFACTURER
AT THE TIME OF MANUFACTURE AND MAY NOT BE ACCURATE OR COMPLETE. MANHEIM HAS NOT UNDERTAKEN STEPS
TO CONFIRM THE ACCURACY OF ANY SUCH INFORMATION, AND ANY INFORMATION DISCLOSED HEREIN IS PROVIDED

# Titanium-Matte Finish

# Pneumatic Side And Leg Bolsters
= Upper And Lower Dash

# Alcantara Headliner w/Diamond Stitching

# Bang & OLUFSEN Sound System
= Dynamic Steering
& Transmission: 7-Speed Auto S Tronic

# Full-Time All-Wheel Drive

» 4-Wheel Disc Brakes w/4-Wheel ABS, Front And Rear
Vented Discs, Brake Assist, Hill Hold Control, Ceramic Discs
And Electric Parking Brake

« Wheels: 19" 5-Double-Spoke Design Forged -inc: Titanium
Finish

= Wheels w/Locks

» Fixed Rear Window w/Defroster

= Wing Spoiler

# Front And Rear Fog Lamps

« Radio w/Seek-Scan, Console Mounted Single Remote CD,
MP3 Player, Clock, Speed Compensated Volume Control,
Steering Wheel Controls And Radio Data System

MI_00001JA 00278

3/5/2020



Condition Report - INSIGHT

Wireless Technology Preparation For Compatible Mobile
Phones And SiriusXM Satellite Radio w/90-Day Trial
Subscription

« Heated Front Racing Shell Sports Bucket -inc: 18-Way Power
Seats w/Pneumatic Side And Leg Bolsters, 4-Way Lumbar
And Power Seat Height Adjustment

« Gauges -inc: Speedometer, Odometer, Voltmeter, Engine
Coolant Temp, Tachometer, Oil Temperature, Trip Odometer
And Trip Computer

& Sport Leather/Aluminum Steering Wheel

« Remote Keyless Entry w/Integrated Key Transmitter,
llluminated Entry And Panic Button

# HomeLink Garage Door Transmitter

& Automatic Air Conditioning

# Day-Night Auto-Dimming Rearview Mirror

# Full Carpet Floor Covering -inc: Carpet Front Floor Mats
# Smart Device Integration

» Power Door Locks w/Autolock Feature

= Perimeter Alarm

# Electronic Stability Control (Esc)

« Dual Stage Driver And Passenger Seat-Mounted Side
Airbags

& Tire Specific Low Tire Pressure Warning
# SIDEGUARD Curtain 1st Row Airbags

# Driver And Passenger Knee Airbag

Page5of 5

« Manual Tilt/Telescoping Steering Column

# Mobile Hotspot Internet Access

& Proximity Key For Doors And Push Button Start

# Remote Releases -Inc: Power Cargo Access And Power Fuel
» Cruise Control

# Fine Nappa Leather Seat Trim

« Driver And Passenger Visor Vanity Mirrors w/Driver And
Passenger lllumination

# Fob Controls -inc: Trunk/Hatch/Tailgate

« Power 1st Row Windows w/Driver And Passenger 1-Touch
Up/Down

= Trip Computer

= Engine Immobilizer

# ABS And Driveline Traction Control

# Front And Rear Parking Sensors

# Dual Stage Driver And Passenger Front Airbags
# Airbag Occupancy Sensor

# Back-Up Camera

VIN: WUAKBAFX0H7903087, Work Order: 8691473

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

MI_000012A 00279

3/5/2020
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@ Manheim = se=en

Case: 02888686 ~ Salesforce - Unlimited Edition

Search Shannon Shaw Setup Help & Training Manheim Sales ~
Home Chatter Clients Contacts Opportunities Reports Dashboards @ Referrals Videos License Management Projects Revenue Transactions
" r 6355888686 Customize Page | Printable View | Help for this Page (7]
- Hide Feed
Post | File & New Task M ;
® i - ore = € Follow
Write something m Followers
No followers.

S| Show All Updates

James MacDonald to Manheim Only posted a comment.

Called, byr Horatio and requested pics of the damages. Already informed him

this is NOT an arb matter.

Comment Like - March 23, 2018 at 12:14 PM

James MacDonald changed Status from Pending to Buyer Bought. =

Comment Like - March 23,2018 at 12:11 PM

James MacDonald closed this case as Closed.

Comment Like - March 23,2018 at 12:11 PM

James MacDonald changed Case Owner from Manheim Nevada Arb to James -

MacDonald.

Comment Like - March 23,2018 at 12:01 PM

Manheim Salesforce.com User changed Status from a blank value to Pending. -

Comment Like - March 22, 2018 at 9:23 PM

Manheim Salesforce.com User changed Case Owner from Manheim -

Salesforce.com User to Manheim Nevada Arb.

Comment Like - March 22,2018 at 9:23 PM

« Back to List: Cases

Case History [5+] | Open Activities [0] | Activity History [0] | Case Comments [1]

Case Detail

Edit |  Take Ownership| | Transaction Details

Custom Links  AutoCheck Link

RepairPal Link
Arb Reporting

¥ Discovery

CarFax Link
BATNA
NHTSA Recall Link

| Attachments [0] | Approval History, [0]

OVE Link
Policies

Payment has been made on this transaction, contact front office to pull the check.

Operating Location Manheim Nevada

Purchase Market ~ West
Current Vehicle Location ~ Manheim Nevada
Other Location

Current Vehicle Mileage

Sale Date  3/16/2018
Arbitration Date  3/22/2018
Model Year 2017

Make  Audi
Model  R8 Coupe

Body  2dr Car

Miles 5,649

VIN  WUAKBAFX0H7903087

Case Owner

BJames MacDonald [Change]

Linked Real Time Tr ion  WUAKBAFX0H7903087
Case Origin ~ Online/M.com
Case Number 02888686
Vehicle Status ~ SF
National MMR (Time of Sale) $147,000.00
Sale Price  $145,000.00
Floor Type
Channel  In-Lane
Red Light 0
Green Light 1
Yellow Light 0
Blue Light 0

https://manheim--c.na88.visual.force.com/apex/CaseRedirect_View?srPos=0&srKp=500&id=5000Z200000xUVME&sfdc.override=1

MI_0000Z$A 00290
1/3


https://manheim.my.salesforce.com/ui/setup/Setup
javascript:openPopupFocusEscapePounds(%27https://login.salesforce.com/services/auth/sso/00D30000000XsfGEAS/HTAuthProvider?startURL=%252Fapex%252Fhtdoor%253Flanguage%253Den_US%2526release%253D224.12.1%2526instance%253DNA88&site=https%3A%2F%2Fhelp.salesforce.com&showSplash=true%27, %27Help%27, 1024, 768, %27width=1024,height=768,resizable=yes,toolbar=yes,status=yes,scrollbars=yes,menubar=yes,directories=no,location=yes,dependant=no%27, false, false);
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3/5/2020
Sale #

Lane #
Run #
DealShield Product

DealShield Status
Product Type

Frame Inspector
Top Side Inspector
Test Drive Inspector
Product Resolution

Product Fail Reason

¥ Primary Claim Details

Buyer Claim Description

¥ Secondary Claim Details
Secondary Claim Category

Secondary Claim Condition

¥ Manheim Express
ManEx Upload Type
ManEx Channel

Inspection Source

¥ Buyer/Seller Details
Buyer Universal
Buyer Universal Id
Rolling 12 Month Purchases
Rolling 12 Month Buyer Claims

Rolling 12 Month Buyer
Arbitration Rate

Buyer Rep
Buyer Rep Id

Email

¥ Decision
Disposition
Adjustment Type
Responsible Party
Primary Claim Condition
Clear Line of Sight to Title

¥ Inherited Vehicle Details

¥ Additional Information
Contact Name

Description

Case: 02888686 ~ Salesforce - Unlimited Edition

1
60
69

Hi Glen, | purchased this unit in person and | inspected it
myself, the car HAD no damages. | received the car and
the front bottom carbon fiber trim is cracked, so it either
happened in the auction after | bought the car or transport
damage. Please pull the gate pass and see if the damage
is noted on it ASAP. Thank you.

SELECT MOTORS
5201899

160

34

21.25%

HORATIU POP
100530662
selectmotors21@gmail.com

BB
Invalid Claim
Buyer

v

¥ System Information - Do Not Change

Created By
Status
Auto IMS Posted Date

Transaction Id

Manheim Salesforce.com User, 3/22/2018 9:23 PM
Closed

a100Z00000JejcvQAB

Work Order
CR Inspector Alias
SD Link

Ready Auto Transportation
Request Flag

Ready Auto Delivery Date

Ready Auto Arb Eligibility
Expiration

Status Summary
Remarks

Notes

Primary Estimated Amount

Primary Category Amount

Primary Within Time Limit Per
NAAA

Secondary Estimated Amount
Secondary Claim Valid Per NAAA
Secondary Within Time Limit per
NAAA

Concierge

CR Link

Seller Bill To Universal Id
Seller Universal

Seller Universal Id

Rolling 12 Month Sales
Rolling 12 Month Seller Claims

Rolling 12 Month Seller
Arbitration Rate

Financial Adjustment Status
Total Adjustment Amount

Resolution Amount

Gain/Loss on Resale

Last Modified By
Subject
Priority

Edit |  Take Ownership| | Transaction Details

8691473

$0.00

COMPADRES AUTO SALES

5416764
1
0

0.00%

$0.00

$145,000.00

$0.00

Inventory Deploy, 3/27/2019 9:49 PM

Case History

Date User

5/31/2018 6:21 PM

https://manheim--c.na88.visual.force.com/apex/CaseRedirect_View?srPos=0&srKp=500&id=5000Z200000xUVME&sfdc.override=1

James MacDonald

Connection Action

Changed Adjustment Type from No Adjustment to Invalid Claim.
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3/5/2020
3/23/2018 12:11 PM James MacDonald
3/23/2018 12:01 PM James MacDonald

3/22/2018 9:23 PM Manheim Salesforce.com User

Show more » | Go to list »

Case: 02888686 ~ Salesforce - Unlimited Edition
Changed Status from Buyer Bought to Closed.
Changed Status from Pending to Buyer Bought.
Changed Adjustment Type to No Adjustment.
Changed Case Owner from Manheim Nevada Arb to James MacDonald.
Changed Status from New to Pending.
Changed Status to New.
Changed Linked Real Time Transaction to WUAKBAFX0H7903087.
Changed Purchase Location to Manheim Nevada.

Changed Case Owner from Manheim Salesforce.com User to Manheim Nevada Arb.

Open Activities

No records to display

Activity History

No records to display

[Log a Call] [Mail Merge] [Send An Email]

Case Comments

Action Public Comment

Make Public

Created By: James MacDonald (3/23/2018 12:14 PM)
Called, byr Horatio and requested pics of the damages. Already informed him this is NOT an arb matter.

Attachments

No records to display

Approval History

No records to display

- Back To Top

Submit for Approval

Always show me ¥ more records per related list
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XHIBIT “C Manheim Investments, Inc.

AFFIDAVIT OF CUSTODIAN OF RECORDS- EREATER-NEVADA®UTS
AECEFONSHI-=€ D/B/A MANHEIM NEVADA

STATE OF NEVADA ) Case No.: A-18775815-C
) ss.
COUNTY OF CLARK )

COMES NOW, Shannon Shaw , (name of custodian of records) who after

first being duly sworn deposes and says:

1. That the deponent is the Sr. Paralegal (position or title) of

Cox Enterprises, Inc. _, and in his or her capacity as _ Sr. Paralegal (position or

title) is a custodian of the records of _Manheim Investments. Inc.

2. That Manheim Investments. Inc. , is licensed to do business as a
Auto Auction in the State of Nevada.
3. That on the 3 day of the month of _March , 2020 , the deponent

was served with a subpoena in connection with the above-entitled case, calling for the production

of records pertaining to 2017 Audi R8 VIN WUAKBAFX0H7903087

4. That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached
hereto is true and complete. |

| 5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis rccited therein by or from information transmitted by a };crson
with knowledge, in the course of a regularly conducted activity of the deponent or
Manheim'lnvestments, Inc. .

Executed on: Mérch 19. 2020 ' ex_; \ & :__J,,.-k_
(Signature of Custodian of Records)

to before me
, 2020. iy,

SUBSCRIBED AND SWO
’Ihis L)

NOTARY PUBLIC
County of{ &B& “&6—5&@ '
My Appointment Expires MK , R A pUBL\' ‘.'OQ- $
6 o, oo S "C,Q/
g, SUNTY

""mu ane®
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THE FAUX LAW GROUP

1540 W. WARM SPRINGS ROAD, SUITE 100

HENDERSON, NEVADA 89014

TEL. (702) 458-5790

10
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24
25
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27
28

Electronically Filed
8/25/2020 4:09 PM
Steven D. Grierson

CLERK OF THE COU
OMSJ C&Zn—f” 'ﬁ.""“‘"

KURT C. FAUX, ESQ.

Nevada Bar No. 03407

JORDAN F. FAUX, ESQ.

Nevada Bar No. 12205

THE FAUX LAW GROUP

2625 N. Green Valley Pkwy., #100

Henderson, Nevada 89014

Telephone: (702) 458-5790

Facsimile: (702) 458-5794

Email: kfaux@fauxlaw.com
jfaux@fauxlaw.com

Attorneys for Western National Mutual

Insurance Company

DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM HARRY RESH, an individual, Case No. A-18-775815-C
Dept. No.: 20
Plaintiff,
OPPOSITION TO PLAINTIFF’S
V. MOTION FOR SUMMARY

JUDGMENT
MONEY MACHINE, LLC, a Nevada limited liability
company dba COMPADRES AUTO SALES; ROBERT
LEGASPI, an individual, WESTERN NATIONAL
MUTUAL INSURANCE COMPANY, a Minnesota
corporation; DOES I through X; and ROE
CORPORATIONS I through X,

Hearing Date: October 16, 2019
Hearing Time: 8:30 A.M.

Defendants.

Defendant, Western National Mutual Insurance Company (“WNMIC”), by and through the
Faux Law Group, submits it Opposition to the Motion for Summary Judgment filed by Plaintiff,
WILLIAM HARRY RESH (“Resh”).
/1
/1
/1
/1

/1
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THE FAUX LAW GROUP

1540 W. WARM SPRINGS ROAD, SUITE 100

HENDERSON, NEVADA 89014

TEL. (702) 458-5790
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This Opposition is supported by the attached memorandum of points and authorities, the papers
on file with the Court, and any oral argument held.
DATED this 25th day of August, 2020.

THE FAUX LAW GROUP

By: /s/ Jordan F. Faux
KURT C. FAUX, ESQ.
Nevada Bar No. 03407
JORDAN F. FAUX, ESQ.
Nevada Bar No. 12205
THE FAUX LAW GROUP
2625 N. Green Valley Pkwy., #100
Henderson, Nevada 89014
Attorneys for Western National Mutual
Insurance Company

MEMORANDUM OF POINTS AND AUTHORITIES

L. PRELIMINARY STATEMENT REGARDING THE BANKRUPTCY
AUTOMATIC STAY

As the Court is aware, the filing of a bankruptcy imposes an automatic stay of all proceedings
against the debtor as codified in 11 U.S. C. § 362(a)(1), (3), including judicial proceedings. “The
scope of the stay is quite broad.” Hillis Motors, Inc. v. Haw. Auto. Dealers’ Ass’n, 997 F.2d 581, 585
(9th Cir. 1993). “The automatic stay imposes on non-debtor parties an affirmative duty of
compliance,” which includes alerting the court of potential conflicts between an order and the
automatic stay. Sternberg v. Johnston, 595 F.3d 937, 943 (9th Cir. 2010) overruled on other grounds
by Am. Servicing Co. v. Schwartz—Tallard (In re Schwartz—Tallard), 803 F.3d 1095, 1100 (9th Cir.
2015) (en banc).

The instant motion has been filed per the Court’s permission based on representations that
summary judgment would be sought against the surety only. The motion is somewhat ambiguous in
that regard. To the extent that the motion seeks summary judgment or findings that could be construed
against debtor Robert Legaspi (whom Plaintiff has asserted is an alter ego of Compadres Auto Sales),
WNMIC alerts the Court to a potential conflict between the motion and the automatic stay. As the

Court will be required to make findings regarding Compadres Auto Sales (an alter ego of Legaspi

2
JA 00297




THE FAUX LAW GROUP

1540 W. WARM SPRINGS ROAD, SUITE 100

HENDERSON, NEVADA 89014

TEL. (702) 458-5790

10
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according to Plaintiff) in order to determine WNMIC’s liability, WNMIC also raises this as a potential
conflict as it is required to do under Sternberg.

II. RESPONSE TO STATEMENTS OF MATERIAL FACTS

In the interest of judicial economy, Western National Mutual Insurance Company (“WNMIC”)
will respond directly to the facts asserted in the affidavits of William Harry Resh and Robert Larson
rather than attempting to respond to the narrative presented in the motion. The narrative misstates,
adds, and recharacterizes certain material facts as alleged in the affidavits. As the affidavits constitute
the actual evidence, that is where WNMIC will respond.

A. Response to Affidavit of William Henry Resh

1. Tam the Plaintiff in the above referenced matter:
WNMIC Response: No Dispute.
2. I am a Board-certified Cardiologist and at all times herein relevant, a resident of Clark County,
Nevada.
WNMIC Response: Not relevant or material.
3. I have read the Complaint on file in this matter and can verify that all of the allegations
contained therein are true and correct to the best of my knowledge.
WNMIC Response: Summary. WNMIC will respond to the individual facts as presented.
4. 1was the owner of a 2017 Audi R8 automobile, VIN No. WUAKBAFX0H7903087.
WNMIC Response: No documentary evidence has been provided, but not in dispute.
5. In February and March 2018, I attempted to sell the aforementioned vehicle through auction
with the assistance of Robert Larson, who has assisted me in selling vehicles in the past.
WNMIC Response: No dispute.
6. I was told that in order to effectuate the sale of my vehicle, I would be required to furnish the
title to said vehicle to the auction house known as Manheim.
WNMIC Response: Objection. Hearsay. This statement is inadmissible hearsay pursuant to NRS
51.035, 51.065.
7. I'was informed that my vehicle sold for $140,500 and that a check in that amount was prepared

by Manheim made payable to Compadres Auto Sales.
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WNMIC Response: Objection. Hearsay. This statement is inadmissible hearsay pursuant to NRS
51.035, 51.065. Misstates facts. According to auction records, the Vehicle sold for $145,000.00. After
what appear to be auction fees of $1,045.00 and $60.00, the amount remaining and due to the seller
was $143,895.00. See Manheim Documents MI_000004.
8. T am advised that a check in that amount was personally delivered by Robert Larson to a duly
authorized representative at Compadres Auto Sales.
WNMIC Response: Objection. Hearsay. This statement is inadmissible hearsay pursuant to NRS
51.035, 51.065. Misstates facts. According to auction records, the Vehicle sold for $145,000.00. After
what appear to be auction fees of $1,045.00 and $60.00, the amount remaining and due to the seller
was $143,895.00. See Manheim Documents MI_000004; The check was in the amount of
$143,895.00. Id. at 000026-27.
9. I was advised that as soon as the aforementioned check cleared, a check for $140,500 would
immediately be prepared and delivered to me through my agent for the sale, Robert Larson.
WNMIC Response: Objection. Hearsay. This statement is inadmissible hearsay pursuant to NRS
51.035, 51.065.
10. Despite the efforts of both Robert Larson and my attorney, Compadres Auto Sales has refused
to make payment to me and in fact will not even respond to our requests for payment.
WNMIC Response: Disputed in part. The court record shows that Compadres Auto Sales has
responded to the request for payment during the course of the litigation by responding to the
Complaint and Amended Complaint, but no dispute that payment has not been made.
11. I can only conclude that Compadres has wrongfully converted the monies it received for the
sale of my vehicle in the amount of $140,500 without any legal justification whatsoever.
WNMIC Response: Speculative. Witness has no personal knowledge as to these facts. NRCP
56(c)(4).
Paragraphs 12 and 13 of Resh’s affidavit do not contain assertions of fact and so no response is

necessary.
/1
/1
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B. Response to Affidavit of Robert Larson

1. Iam a resident of Clark County, Nevada.
WNMIC Response: Not material, no dispute.
2. I am in the business of assisting individuals in selling their vehicles at auction and have been
over the past five years.
WNMIC Response: Larson’s name does not appear on the list of licensed dealers or brokers available
at the DMV’s website.
3. Thave sold cars for William Harry Resh ("Bill") in the past.
WNMIC Response: No dispute.
4. Tassisted Bill in selling his 2017 Audi R8 automobile, VIN No. WUAKBAFXOH7903087.
WNMIC Response: No dispute.
5. In order to sell a car at auction, I must register the vehicle under a dealership.
WNMIC Response: No dispute.
6. Iregistered Bill's Audi under a dealership called Compadres Auto Sales, a dealership I have
worked with in the past.
WNMIC Response: No dispute.
7. Bill's vehicle sold at auction for the sum of $143,895.
WNMIC Response: Misstates facts. According to auction records, the Vehicle sold for $145,000.00.
After what appear to be auction fees of $1,045.00 and $60.00, the amount remaining and due to the
seller was $143,895.00. See Manheim Documents MI_000004.
8. In order to sell a vehicle through auction, the seller (Bill) must provide title and surrender the
keys to the auction house before payment is made.
WNMIC Response: No dispute.
9. Ttook the title to Bill's vehicle and the keys to the auction house know as Manheim.
WNMIC Response: No dispute.
10. Manheim prepared a check for $143,895 made payable to Compadres Auto Sales and I was
given that check.

WNMIC Response: No dispute.
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11. I personally delivered that check in approximately mid-March, 2018 to Ryan Najarro (General
Manager), a duly authorized agent of Compadres, who I have worked with before.
WNMIC Response: No dispute.
12. T was told by Compadres duly authorized agent that as soon as the check cleared, Compadres
would prepare a check for Bill in the amount 0f$140,500.
WNMIC Response: Objection. Hearsay in regards to communications and representations from
Compadres. This statement is inadmissible hearsay pursuant to NRS 51.035, 51.065.
13. Following my giving a check to Compadres, I contacted Compadres numerous times to see
when Bill's check would be ready for pick-up.
WNMIC Response: No dispute.
14. I was continuously given excuses by Compadres why the check was not yet ready, and
eventually Compadres refused to speak with me.
WNMIC Response: Objection. Hearsay in regards to communications from Compadres. This
statement is inadmissible hearsay pursuant to NRS 51.035, 51.065.
15. Despite repeated assurances that Bill 's check would be ready, I was never given a check for
Bill and I could not get any explanation from Compadres as to their reason for withholding
Bill's funds.
WNMIC Response: Objection. Hearsay in regards to whether he was given assurances or explanations.
No dispute regarding the other facts asserted. This statement is inadmissible hearsay pursuant to NRS
51.035, 51.065.

C. Response to Manheim Auto Auction Business Records

WNMIC does not dispute the authenticity of these documents nor their admissibility.
III. WNMIC STATEMENT OF ADDITIONAL MATERIAL FACTS
1. Robert Larson’s name does not appear on the list of licensed dealers or brokers available on the
Nevada DMV’s website either at the time this opposition was filed or at the time WNMIC filed
its Answer to the Amended Complaint. Declaration of Jordan F. Faux, Esq. attached hereto as
Exhibit A.
/1
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IV. LEGAL ARGUMENT

A. Summary Judgment Standard

The Court is familiar with the summary judgment standard WNMIC does not dispute the
standard as set forth by Plaintiff. WNMIC wishes to emphasize that the facts asserted by the movant
must be supported by admissible evidence. Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026,
1030 (2005).

B. Resh is Not A Consumer Under the Statute and Does Not Qualify as a

Beneficiary of the Bond

“[W]hen the language of a statute is plain and unambiguous, a court should give that language
its ordinary meaning and not go beyond it. Employers Ins. Co. of Nev. v. Chandler, 117 Nev. 421, 425,
23 P.3d 255, 258 (2001). In conducting a plain language reading, we avoid an “interpretation that
renders language meaningless or superfluous.” In re George J., 128 Nev. 345, 348, 279 P.3d 187, 190
(2012) (internal quotations omitted).” Nev. Dep't of Corrs. v. York Claims Servs., 131 Nev. 199, 203,
348 P.3d 1010, 1013 (2015). When a statute is ambiguous the Court “may look to [its] legislative
history to ascertain the Legislature's intent.” Potter v. Potter, 121 Nev. 613, 616, 119 P.3d 1246, 1248
(2005).

The Bond is statutorily required to obtain a license as a motor vehicle dealer in the State of
Nevada. NRS 482.345. Its metes and bounds are determined by statute, specifically NRS 482.345. Per
the statute, the bond is “for the use and benefit of the consumer...” NRS 482.345(5). The term
“consumer” is defined as “any person who comes into possession of a vehicle as a final user for any
purpose other than offering it for sale.” NRS 482.345(10). Based on the plain language of the statute,
the bond is for the benefit of consumers only and no other entities or persons.

Here, the facts show that Plaintiff does not meet the definition of a “consumer” under the bond
statute because he did not intend to become the final user of the Vehicle. Plaintiff’s intention was “to
sell the aforementioned vehicle through auction with the assistance of Robert Larson.” Resh Aff. at 5.
Thus, by his own admission, Plaintiff’s intention was not to come into possession of the vehicle as a
final user for any purpose other than offering it for sale. Resh’s purpose in his own words was “to

sell” the vehicle. There is no accepted definition of “consumer” in any context where a seller is
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included. Resh is not a consumer under the bond statute and is not entitled to recover from the Bond
as a matter of law.

Larson is “in the business of assisting individuals in selling their vehicles at auction...”
Larson Afft. at 2. Resh states that he had used Larson’s assistance “in selling vehicles in the past.”
These facts demonstrate that Resh had sold more than one car at auction through Larson in the past.
It is not normal or customary for consumers to sell their vehicles at auction through third parties, nor
does the Bond cover such transactions. These facts support the conclusion that Resh is not a
consumer entitled to recover from the Bond.

Other consumer protection statutes in Nevada also define a consumer as essentially the
purchaser in a transaction, as that is the generally accepted definition of a “consumer.” Consumers
are not defined as sellers or consignors. For example, Nevada’s deceptive trade practice statute
defines a consumer in the automotive context as ““a retail buyer who purchases a motor vehicle” or “a

99 ¢¢

long-term lessee who leases a motor vehicle” “primarily for personal, family, or household use.”
NRS 598.9702. Nevada’s Uniform Commercial code defines a consumer as ““a natural person who
enters into a transaction primarily for personal, family or household purposes.” NRS 104.1201(k).
Nevada’s laws regulating the sale of marijuana define a consumer as “a person who is 21 years of age
or older who purchases marijuana or marijuana products for use by persons 21 years of age or older,
but not for resale to others.” NRS 453D.030(3). Nevada’s internet privacy laws define consumer as
“a person who seeks or acquires, by purchase or lease, any good, service, money or credit for
personal, family or household purposes from the Internet website or online service of an operator.”
Black’s Law Dictionary defines consumer as “Someone who buys goods or services for personal,
family, or household use, with no intention of resale.”

Non-legal definitions also limit the definition of consumer to purchasers, not sellers. Merriam
Webster’s Dictionary defines “consumer” as “one that utilizes economic goods.” The Cambridge
Dictionary defines consumer as “a person who buys goods or service for their own use.” The Oxford

English Dictionary defines consumer as “a person who purchases goods and services for personal

use.” There are no definitions of consumer that include sellers or consignors such as Resh.
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Resh argues that this Court has already determined that Resh qualifies as a consumer under
the statute in the Court’s order dismissing WNMIC’s Motion to Dismiss. While the Court made this
comment, it is not binding upon the Court nor was the statement based upon any findings of fact or
conclusions of law. As the Court is aware, when deciding a motion to dismiss, the District Court is to
take all the factual allegations in the Complaint as true and draw all inferences in favor of the
Plaintiff; dismissing only if it appears beyond a reasonable doubt that Plaintiff could prove no set of
facts that, if true, would entitle Plaintiff to relief. Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev.
224,228, 181 P.3d 670, 672 (2008). The standard for summary judgment and at trial is a much
different, higher standard. It is Resh’s burden to prove his case with admissible evidence.

Further, the Court’s statement regarding whether Resh is a consumer is dictum under a motion
to dismiss standard because it was “unnecessary to a determination of the questions involved.” City
of Oakland v. Desert Outdoor Advert., Inc., 127 Nev. 533, 539, 267 P.3d 48, 52 (2011). The question
involved in a motion to dismiss is very different than the question involved here, at summary
judgment. The question on the motion to dismiss was whether the Amended Complaint stated facts
that when all taken as true and inferences taken in favor of Resh indicated there was some set of facts
that if true, would entitle Resh to relief. The question on a motion for summary judgment is whether
there are any issues of material fact and whether Resh is entitled to judgment as a matter of law.
These are two very different questions. Dictum is not controlling. City of Oakland v. Desert Outdoor
Advert., Inc., 127 Nev. 533, 539, 267 P.3d 48, 51 (2011).

C. Resh Has Failed to Prove Compadres Auto Sales Committed Any Acts

Covered by the Bond Statute and Is Not Entitled to Recover From the Bond

The Bond is for the “use and benefit of the consumer and includes any breach of a consumer
contract, deceptive trade practice, fraud, fraudulent representation or violation of any of the
provisions of this chapter or chapter 41, 97, 104, 104A or 598 of NRS by the representative of any
licensed distributor or the salesperson of any licensed dealer, manufacturer or rebuilder who acts for
the dealer, distributor, manufacturer or rebuilder on his or her behalf and within the scope of the

employment of the representative or salesperson.”
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Here, Resh has failed to prove breach of a consumer contract, deceptive trade practice, fraud,
fraudulent representation, or violation of any of the aforementioned chapters of the NRS. First, no
admissible evidence of any consumer contract has been provided. In fact, Resh has not alleged that
he had any contract with Compadres Auto Sales at all. In fact, the record presented does not provide
any explanation whatsoever for why Compadres Auto Sales would agree to allow Larson to sell
vehicles at auction under its name. There is no evidence of any consideration exchanged between
Resh/Larson and Compadres Auto Sales in order for a contract to be formed. There is no admissible
evidence that Compadres Auto Sales agreed to be a fiduciary for Resh or Larson in the transaction.
In fact, the facts presented indicate that Compadres Auto Sales did not even know about the sale of
the Vehicle until after it was already completed.

Next, Resh has failed to prove fraud or fraudulent misrepresentation by clear and convincing
evidence. Under Nevada law, Resh has the burden of proving each and every element of his
fraud/fraudulent misrepresentation claim by clear and convincing evidence: (1) A false representation
made by the defendant; (2) defendant's knowledge or belief that its representation was false or that
defendant has an insufficient basis of information for making the representation; (3) defendant
intended to induce plaintiff to act or refrain from acting upon the misrepresentation; and (4) damage
to the plaintiff as a result of relying on the misrepresentation. Barmettler v. Reno Air, Inc., 114 Nev.
441, 446-47,956 P.2d 1382, 1386 (1998).

Here, no admissible evidence has been provided that Compadres Auto Sales ever made any
representations at all to Resh or Larson. Resh has also provided no evidence that Compadres Auto
Sales knew or believed that any representations it made were false or that Compadres Auto Sales
intended Resh or Larson to act or refrain from acting based upon any representations. According to
Larson, he is the one that registered the car at Manheim under Compadres Auto Sales’ name. There
is no evidence that Compadres Auto Sales even knew the sale was happening until Larson showed up
at their offices with a check for $143,895.00 made out to Compadres Auto Sales. As will be shown
below, Larson has reason to try to blame Compadres Auto Sales for Resh’s missing funds to shield

himself from his own liability.
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Compadres Auto Sales did nothing to induce Resh or Larson to place the Vehicle for sale at
auction under its name. There is no admissible evidence that Compadres Auto Sales agreed to sell or
consign Resh’s Vehicle on his behalf. The facts show that Larson acted unilaterally before
Compadres Auto Sales made any representations at all. Neither Resh nor Larson acted or refrained
from acting in reliance on anything Compadres Auto Sales may have said or done and there is no
admissible evidence that Compadres Auto Sales made any promises to either of them. In short, Resh
has failed to prove fraud/fraudulent misrepresentation by clear and convincing, admissible evidence.

Resh had not alleged nor proven any deceptive trade practice. Resh has also failed to prove
any violations by Compadres Auto Sales of NRS 41, 97, 104, 104A or 598 by admissible evidence.

In sum, Resh has failed to submit admissible evidence that proves Compadres Auto Sales
committed any of the prohibited acts covered by the Bond. As such, Resh is not entitled to recover
from the Bond.

Resh tries to make hay out of statements made in WNMIC’s Trial Brief based upon what was
expected to be presented at trial. However, the facts that have ended up being presented in Resh’s
Motion for Summary Judgment fall short of what WNMIC anticipated at trial. It appears that Resh
does not have the evidence that WNMIC anticipated would be submitted.

Based on the admissible evidence presented, it is not clear that Compadres Auto Sales ever
promised to pay any money to Resh or that Compadres Auto Sales even knew the sale was happening
until after it was over. No evidence has been provided to show that Compadres Auto Sales would
have known the Vehicle belonged to Resh. No evidence has been submitted whatsoever as to where
the money went and no evidence has been provided that Compadres Auto Sales kept the money.
Based on the evidence submitted, Larson could have told Compadres Auto Sales that the Vehicle was
his and kept the money for himself. There is as much evidence for that conclusion as there is for the
conclusion that Compadres Auto Sales or one of its employees kept the money. The only thing
proven is that Resh does not have the money. It is Plaintiff’s burden to prove its case. The Court
cannot grant summary judgment based on speculation and conjecture. Resh has failed to prove that
Compadres Auto Sales committed any act covered by the Bond and therefore he is not entitled to

rcCover.
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D. Robert Larson Bears the Liability in this Case

1) Larson was Acting as an Unlicensed Motor Vehicle Dealer

In Nevada, a motor vehicle dealer means any person who:

(d) Is engaged wholly or in part in the business of selling vehicles or
buying or taking in trade vehicles for the purpose of resale, selling or
offering for sale or consignment to be sold or otherwise dealing in
vehicles, whether or not he or she owns the vehicles.

NRS 482.020(1). Nevada law prohibits a person from engaging in the activities of a dealer
unless that person obtains both “a new vehicle dealer’s, used vehicle dealer’s, manufacturer’s,
distributor’s, rebuilder’s or lessor’s license certificate or similar license or permit by every city within
whose corporate limits the person maintains an established place of business and by every county in
which the person maintains an established place of business outside the corporate limits of a city” and
a license from the Nevada DMV. NRS 482.322(1). A person who acts as a dealer without these
licenses is guilty of a misdemeanor for a first offense, a gross misdemeanor for a second offense, and
a category D felony for any third and subsequent offense. NRS 482.322(5).

Here, Robert Larson admits that he was acting as a motor vehicle dealer under Nevada law
because he offers vehicles for sale at auction. Larson offered Resh’s vehicle for sale at auction
without a dealer’s license. His name does not appear on the list of licensed dealers or brokers that is
available on the Nevada DMV’s website. See Declaration of Jordan F. Faux, Esq. attached hereto as
Exhibit A. No evidence has been submitted that he was licensed. It also explains his need to list the
car under another dealer’s name at the Manheim auction. Even if Compadres Auto Sales had “stolen”
Resh’s money, Compadres Auto Sales would not have been involved at all if it were not for Larson
violating Nevada statute by acting as an unlicensed motor vehicle dealer. If Larson had followed the
law, then he would have to post his own bond to cover his own acts (in addition to the requirements
outlined below) and neither Compadres Auto Sales nor WNMIC would be involved in this case at all.
/1
/1
I

1
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2)  Larson Did Not Follow the Requirements for a Consignee Under NRS

482.31771—482.31776

Consignors are not covered by motor vehicle dealer bonds as set forth in NRS 482.345, the
applicable statute in this case. This is because the Legislature enacted another set of provisions, NRS
482.31771—482.31776, to protect consignors. Larson apparently failed to follow any of the
requirements of this section, which all serve to protect Resh as well as Larson himself. Because
Larson is in the business of assisting individuals in selling cars at auction, he is a consignee as
defined by the statute. NRS 482.31772 (“Consignee’” means any person licensed pursuant to this
chapter to sell or lease vehicles, or any person who holds himself or herself out as being in the
business of selling, leasing or consigning vehicles.”)

All consignees are required to have written agreement with the registered owner or lienholder

of the vehicle to be sold. NRS 482.31774-31775. This written contract must include the following

contents:

1. The names of the consignor and consignee;

2. The date on which the consignment contract was entered into;

3. A complete description of the vehicle subject to the consignment contract, including the
vehicle identification number, the year, make and model of the vehicle, and the number of miles
registered on the odometer of the vehicle at the time that the consignment contract is entered into;

4. The term of the consignment contract;

5. The name of each person or business entity holding any security interest in the vehicle to be
consigned;

6. The minimum sales price for the vehicle and the disposition of the proceeds therefrom, as
agreed upon by the consignor and consignee; and

7. The signatures of the consignor and consignee acknowledging all the terms and conditions set
forth in the consignment contract.

Here, Larson failed to have any written contract with Resh at all. None of the required terms
have been met. Further still, NRS 482.31776 set forth the fiduciary duties of the consignee, which are

specifically designed to protect the consignor because the Legislature understands that the keys and
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title to the vehicle may need to be surrendered by the consignor before the sale just as occurred in this
instance.

The fiduciary duties include:

1) opening a separate trust account in a federally insured bank for the deposit of consignment
funds/purchase price of consigned vehicles which cannot be commingle or used for any other purpose;
2) requires that the consignor file a UCC1 form with the Secretary of State in order to protect the
consignors interest in the vehicle and provide written notice of same in the written consignment
contract that includes the words “If the [UCC1] form is not filed as required, YOU MAY LOSE
YOUR VEHICLE THROUGH NO FAULT OF YOUR OWN.” NRS 482.31776(1)(b).

3) Notify the consignor in person as soon as the sale money is paid. NRS 482.31776(5).

4) Prohibits the consignee from operating the vehicle. NRS 482.31776(6).

5) Requires the consignee to maintain a written log with specific information regarding the vehicle and
consignment agreement. NRS 482.31176(7).

6) Requires the consignee to pay restitution to the consignor if funds are diverted. NRS 482.31176(8).
As these statutes demonstrate, the requirements and duties of consignee are very specific and designed
specifically to protect the consignor.

Here, there is no evidence that Larson complied with any of the statutes or duties required of a
consignee. If Larson had done so, Resh would have been more than adequately protected and the
facts of this case would be very, very different. By failing to follow the requirements of NRS
482.31774-31775, it is Larson that is primarily liable for Resh’s loss and not WNMIC. For this
reason, Larson has reason to seek to place the blame on others such as Compadres Auto Sales.

E. Resh Was Complicit in Larson’s Unlawful Acts, Which Bars Recovery

In general, a party is not entitled to recovery due to damages incurred because of the party’s
own inequitable conduct. See Las Vegas Fetish & Fantasy Halloween Ball, Inc. v. Ahern Rentals,
Inc., 124 Nev. 272, 275, 182 P.3d 764, 766 (2008). Whether a party's connection with an action is
sufficiently offensive to bar equitable relief, two factors must be considered: (1) the egregiousness of
the misconduct at issue, and (2) the seriousness of the harm caused by the misconduct. Las Vegas

Fetish & Fantasy Halloween Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 272,276, 182 P.3d 764, 767
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(2008). The public has constructive knowledge of state law. Sengel v. IGT, 116 Nev. 565, 572, 2 P.3d
258, 262 (2000).

Here, Resh was complicit in Larson’s unlawful acts which caused his own damages. Resh
admits to using Larson’s services several times in the past in order to sell vehicles. Resh Aff. at 5.
By choosing to use an unlicensed dealer and choosing not to follow the statutory requirements for
vehicle consignment sales, Resh failed to avail himself of the various statutory protections required for
consignees such as Larson’s own license bond, a UCCI filing statement to protect his interest in the
vehicle, notice provisions, and separate trust account. Resh cannot recover from WNMIC for failing
to protect his own assets by choosing to sell his Vehicle through an unlicensed consignee and ignoring
Nevada law.

Resh has constructive knowledge of the laws regarding vehicle consignments. It is Resh and
Larson’s failure to follow Nevada law with regards to vehicle consignments that has led to Resh’s
alleged loss. But for their failure, there would be no claim against WNMIC as the alleged acts done by
Compadres Auto Sales would never have taken place. The only reason Larson and Resh needed
Compadres Auto Sales was because Larson had no license and, per his own testimony, could not put
the Vehicle for sale without it. Larson Aff. at 5.

Any reasonable, responsible person would have taken steps to ensure that the consignment of a
vehicle valued at between $145,000.00 to $160,000.00! would be done according to Nevada law. For
reasons unknown Resh and Larson decided not to follow Nevada law. WNMIC is not liable for the
damages suffered as a result.

F. If Resh Were Entitled to Recover, His Recovery Would be Limited to the

$100.000.00 Penal Sum Inclusive of All Attorney Fees and Costs

As stated above, this is a statutory bond governed by NRS 482.345. That section requires that
“the bond be continuous in form, and the total aggregate liability on the bond must be limited to the
payment of the total amount of the bond.” NRS 482.345(4). The aggregate liability includes “any loss

or damage established, including, without limitation: Actual damages; Consequential damages;

! After Larson sold the Vehicle at auction for $145,000.00, the Vehicle was sold 36 days later at
the same auction for $160,000.00. Ex. 2 to MSJ at MI_000001; 000004.
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Incidental damages; Statutory damages; Damages for noneconomic loss; and Attorney’s fees and
costs.” NRS 482.345(6)(f). Thus, per the statute, the total possible liability on the bond including
attorney fees and costs is capped at the penal sum of the Bond, which in this case is $100,000.00. See
Ex. 1 to MSJ. The statute specifically caps recovery to the penal sum and no more.

V. CONCLUSION

Summary judgment should be granted in favor of WNMIC because Resh is not a consumer as
defined by the statute and is therefore not entitled to recover from the Bond.

The purpose of the Bond is to protect consumers, who are persons who have come into
possession of a vehicle as the final user for any purpose other than offering it for sale. In plain
language, the law is meant to protect people buying cars from car dealers for personal use. The
purpose of the Bond is not to protect consignors looking to save a few bucks by using unlicensed
third parties to sell their very expensive, luxury sports cars at auction. Resh’s purpose was not to
become the final user of the Vehicle, but to offer it for sale at auction through Larson. That is not the
action of a consumer under the statute. Resh and Larson ignored Nevada law designed specifically to
protect Resh from losing his interest in the Vehicle, leading to Resh’s loss. WNMIC is not liable for
this loss.

Summary judgment should be denied for at least the following reasons:

1) The facts prove that Resh is not a consumer as defined by statute and is therefore not

entitled to recover from the Bond.

2) Resh has failed to prove by admissible evidence that Compadres Auto Sales committed

any of the enumerated acts covered by the Bond.

3) But for Larson being unlicensed, Resh would not have been damaged at all and WNMIC

would bear no liability.

4) Resh and Larson knew Larson was acting unlawfully and therefore, Resh’s own acts led to

the damages he has allegedly incurred.
/1
/1

1
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5) There are genuine issues of material fact that preclude summary judgment.

DATED this 25th day of August, 2020.

THE FAUX LAW GROUP

By: /s/ Jordan F. Faux

17

Kurt C. Faux. Esq.

Jordan F. Faux, Esq.

2625 N. Green Valley Pkwy., Suite 100
Henderson, NV 89014

Attorneys for Western National Mutual
Insurance Company
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CERTIFICATE OF SERVICE

The undersigned, an employee of The Faux Law Group, hereby certifies that on the 25th day of
August, 2020, I served a copy of the foregoing document, OPPOSITION TO PLAINTIFF’S
MOTION FOR SUMMARY JUDGMENT on the parties listed below via the Court’s electronic
service system:

Adam Knecht, Esq.

Alverson, Taylor, Mortensen, & Sanders
6605 Grand Montecito Pkwy, Suite 200
Las Vegas, Nevada 89149

Email: aknecht@alversontaylor.com
Attorneys for Money Machine, LLC d/b/a
Compadres Auto Sales and Robert Legaspi

Frederic 1. Berkley, Esq.
SKYLAR WILLIAMS, PLLC
410 S. Rampart Blvd., Suite 350
Las Vegas, NV 89145

Attorneys for William Harry Resh

/s/ Jordan F. Faux
An Employee of The Faux Law Group

18
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KURT C. FAUX, ESQ.
Nevada Bar No. 003407
JORDAN F. FAUX, ESQ.
Nevada Bar No. 12205
THE FAUX LAW GROUP
2625 N. Green Valley Pkwy., #100
Henderson, Nevada 89014
Telephone: (702) 458-5790
Facsimile: (702) 458-5794
Email: kfaux@fauxlaw.com
jfaux@fauxlaw.com
Attorneys for Western National
Mutual Insurance Company

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM HARRY RESH, an individual,
Case No. A-18-775815-C
Plaintiff, Dept. No.: 20

V.
DECLARATION OF JORDAN F. FAUX,
MONEY MACHINE, LLC, a Nevada limited ESQ. IN SUPPORT OF:

liability company dba COMPADRES AUTO
SALES; ROBERT LEGASPI, an individual, OPPOSITION TO MOTION FOR
WESTERN NATIONAL MUTUAL SUMMARY JUDGMENT
INSURANCE COMPANY, a Minnesota
corporation; DOES I through X; and ROE
CORPORATIONS I through X,

Defendants.

1. Tam over the age of 18 and competent to testify to the facts set forth herein.

2. Tam an attorney duly licensed in the State of Nevada and employed with The Faux Law
Group. Our office has been retaind by Western National Mutual Insurance Company
(“WNMIC”) to represent them in the instant action.

3. At or about the time WNMIC filed its Answer to the Amended Complaint I checked whether
Robert Larson was listed as a licenseholder of Motor Vehicle Dealer’s license or broker’s
license on Business License Verification page available at the Nevada DMV website at

https://dmvapp.nv.gov/DMV/OBL/Business_Reports/Pages/Businessl.icenses.aspx.

-1- JA 00315
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4. This is a publically available list the DMV publishes so that consumers and others can verify
whether automotive-related businesses are licensed.
5. The list is alphabetical and Robert Larson’s name did not appear on the Dealer or Broker lists.
6. I checked the same list again at or about the time of the filing of the Opposition to Motion for
Summary Judgment and Robert Larson’s name did not appear on the Dealer or Broker lists.
I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is true and
correct.

DATED this 25th day of August, 2020.

THE FAUX LAW GROUP

By: __ /s/ Jordan F. Faux
KURT C. FAUX, ESQ.
Nevada Bar No. 003407
JORDAN F. FAUX, ESQ.
Nevada Bar No. 12205
2625 N. Green Valley Pkwy., #100
Henderson, Nevada 89014
Attorneys for WNMIC
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9/1/2020 9:48 AM
Steven D. Grierson
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AFFIDAVIT OF ROBERT LARSON

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

ROBERT LARSON, being duly sworn, deposes and says:

1. I previously provided an Affidavit dated August 1, 2018 regarding my assisting
Dr. William Harry Resh (“Dr. Resh”) with the sale of his 2017 Audi R8 automobile, VIN No.
WUAKBAFX0H7903087.

2. I am a family friend of the Resh family, more specifically, Brent Resh who is Dr.
Resh’s son and with whom I went to high school.

3. I assisted Dr. Resh once before the instant transaction in approximately 2014 in
the sale of his 2013 Mustang 302 automobile at auction.

4, When Dr. Resh approached me to assist him in selling his 2017 Audi R8
automobile, I knew that in order to sell the vehicle through auction, I needed to register the
vehicle under a dealership.

5. As I stated in my previous Affidavit, I registered Dr. Resh’s automobile under a
dealership called Compadres Auto Sales, a dealership I had worked with in the past.

6. I personally advised Compadres Auto Sales, through its then general manager,
Dave Ligotti, that I would be selling Dr. Resh’s vehicle under his dealership at the auction house
known as Manheim.

7. I reiterate that I took the title to Dr. Resh’s vehicle and the keys to the auction
house know as Manheim and Manheim prepared a check for $143,895 made payable to
Compadres Auto Sales.

8. I reiterate that I was given that check and personally delivered it in approximately
mid-March 2018 to Ryan Najarro, a duly authorized agent of Compadres, who I had worked with
before.

/11
/11

JA 00327




9. I never received any of the sale proceeds for Dr. Resh’s 2017 Audi RS8
automobile.

10.  Further affiant sayeth naught.

DATED this % ¥ day of August, 2020.

A

“ROBERT LARSON

SUBSCRIB(I:Z‘D AND SWORN to before
me this £8™ day of August, 2020.

ST, NOTARY PUBLIC
Yo EUGENE J. CRAWFORD

%] STATE OF NEVADA - COUNTY OF CLA
MY APPOINTMENT EXP. OCT. 18, m:K

No: 18-4279.1

NOTARY PUBLIC, in and for
Said County and State (seal)
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March 19, 2020

Via email: FBerkley@Sklar-law.com
Federic |. Berkley, Esq.

Sklar Williams PLLC

410 South Rampart Blvd, Suite 350
Las Vegas, Nevada 89145

RE: Resh v. Money Machine, et al.

Dear Mr. Berkley:

On behalf of Manheim Investments, Inc. d/b/a Manheim Nevada (“Manheim”), incorrectly identified
as Greater Nevada Auto Auctions, LLC d/b/a Manheim Nevada, we write in response to the Subpoena Duces
Tecum (“Subpoena”) issued February 26, 2020 in the above-referenced matter.

Please be advised that the Subpoena was issued to an incorrect entity, Greater Nevada Auto Auctions,
LLC d/b/a Manheim Nevada, instead of Manheim Investments, Inc. Therefore, Manheim objects to the
Subpoena on the grounds of improper service. Manheim also objects to the Subpoena to the extent it seeks
to impose an obligation on Manheim beyond those required by the Nevada Rules of Civil Procedure or any
other applicable law. Manheim further objects that the Subpoena is overbroad, and imposes an undue
burden on Manheim, a non-party.

Subject to and without waiving any of the foregoing objections or other potential objections that
Manheim may have to the scope of the Subpoena, Manheim hereby produces records Bates-labeled
MI_000001 through MI_000027. These records contain the electronic copies of the bill of sale, notes,
arbitration file, condition report and a copy of the check to Compadres Auto Sales.

Attached is a signed Affidavit and an invoice for $0.00 to cover our research and retrieval costs
associated with gathering the responsive information. It is our understanding that with this production,

Manheim has fulfilled its obligations under the Subpoena.

Sincerely,

Shannon L. Shaw
Paralegal

CC: Adwoa Ghartey-Tagoe Seymour, Esq.

6205-A Peachtree Dunwoody Road ® Atlanta, Georgia 30328 ® (678) 645-0083 ®Shannon.Shaw@coxinc.com
JA 00330



6205-A Peachtree Dunwoody Rd., Atlanta, Ga 30328

Billed Account Name and Address

March 19, 2020

Payment due upon receipt. Thank you.

Date

Via email: FBerkley@Sklar-law.com
Federic |. Berkley, Esq.

Sklar Williams PLLC

410 South Rampart Blvd, Suite 350
Las Vegas, Nevada 89145

In re: Resh v. Money Machine, et al.

March 19, 2020

Description Nevada Qty Rate Sub-Total
Research/Retrieval Per hour 2 $40.00 S 80.00
Pages Copied Per page 0 $0.25 $ 0.00
Certification Fee $0.00
Postage $0.00
Payment Received -549.50
TOTAL DUE: THANK YOU FOR YOUR PAYMENT $0.00

Remittance Details

CHECK PAYABLE TO: Manheim Investments, Inc.
ATTN: Shannon L. Shaw, CEl Legal Dept.
6205-A Peachtree Dunwoody Rd., 16" Floor

Atlanta, GA 30328
Tax ID# 58-1620001
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Condition Report - INSIGHT Page 1l of 5

MANHEIM NEVADA

6600 AUCTION LANE

NORTH LAS VEGAS, NV 89165
(702)730-1400

ER

powered by @ Manheim

VEHICLE DETAILS - 2017 AUDI R8 V10 PLUS

VIN: WUAKBAFX0H7903087 Body Style: 2DCP Top Type: Hard Top
Ext Color: GRAY Int Color: BLK Odometer: 5,649
Work Order: 8691473 Seller: SEEAEPSADRES AUTO Received Date: 03/13/2018
Sale Number: 11 Lane Number: 60 Run Number: 69

Inspector: AFERRANTE 03/13/2018 InService Date: N/A

GRADING

Grade 4.6 Clean
« MSRP-Not Available
s Engine Starts-Yes

« Drivable-Yes
*Process protected under U.S. Patent No. 8,230,362

VALUE ADDED OPTIONS

& Back-Up Camera
s Heated Exterior Driver Mirror
= Heated Exterior Passenger Mirr

# Heated Seats-Front(s)
s | eather Seats
=« Navigation System

VEHICLE INFORMATION

OPTIONS
= 50 State Emissions » Keyless Start
s AIC » Leather Steering Wheel
= AM Radio = Owner's Manual
» Automatic Headlights » Paddle Shifter
# Auxiliary Pwr Outlet = Power Folding Mirrors
= Cruise Control » Power Locks
= Dual Air Bags = Power Mirrors
#« Fog Lamps » Power Trunk Release
= Front Floor Mats = Power Windows
s Front Reading Lamps s Pwr Seats - Both
® Intermittent Wipers = Pwr Steering
MECHANICAL
& 10 Cylinder Gas
& Automatic
= AWD
= Automatic Transmission
# Anti-lock Brakes
e 52

TIRES AND WHEELS

Tire Condition: Wheels: Alloy

Tire Tread Depth
Left Front: 5/32"

Brand Size
PIRELLI 245/30ZR20

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

» Rear Defrost

= Security System

= Side Air Bags

= Steering Wheel Audio Control
» Telescopic Steering Wheel

= Tilt Steering

= Tilt Steering Wheel

= Tire Pressure Monitor System
= Traction Control

= Trip Computer

» Trip Counter

# Turn Signal Mirrors
#« US EPA Label

INTERIOR

# Odometer - Digits Digital -Operable
# Regular Dash

e Leather

» Int Odor: OK

KEYS
& Proximity Key - 1

OTHER

MI_0000Q$A 00339
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Left Rear: 6/32"
Right Front: 5/32"
Right Rear: 6/32"
Spare: N/A

PIRELLI
PIRELLI
PIRELLI
(Mini)

305/30ZR20
245/30ZR20
305/30ZR20
N/A

# Title State: NV
# Title Received Date: 04/11/2018
& Org Mfg Basic Warranty: 4 Years/50,000 Miles

# Org Mfg Powertrain Warranty: 4 Years/50,000 Miles

*Manheim is not responsible for voided warranties

Page 2 of 5

ADDITIONAL INFORMATION
EXTRA KEY,, TAKE ALL OFFERS

MI_O000Q9A 00340

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C... 3/5/2020
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CHARGEABLES

HIDE ITEM DESCRIPTION
PIC LINE
|:| |:| 0020 Front Bumper
1 [ 0532 Gas

HIDE ITEM DESCRIPTION
PIC LINE
|:| |:| 0000 Overall Picture-

Overall Picture -

0000 gight

Overall Picture-
0000 REAR/RGT REAR

Overall Picture -

0000 Wheel

0000 Ove(all Picture -
Interior

Overall Picture -
0000 Dash

Overall Picture -

0000 Engine

Overall Picture -
0000 Odometer

Overall Picture
0000 VIN/ID Sticker

Overall Picture -
0000 Cargo Area

o o o o o o o oo o0
o o o o o o o oo o0

] [ 0000 Picture #1
1 [ 0000 Picture #2
] [ 0010 Windshield
REPAIRED

HIDE ITEM DESCRIPTION
PIC LINE

RECON CHARGES

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

FRONT/LFT FRNT

CONDITION

Chipped
Low Fluid

NON-CHARGEABLES AND ADDITIONAL IMAGES

CONDITION

Overall Picture

0000 Overall Picture - Left Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture

Overall Picture REAR

CAM

Overall Picture NAV

Chipped

CONDITION

SEVERITY SUGGESTED
REPAIR

9 Paint Chip Repair

Unacceptable Replace
TOTALS

SEVERITY SUGGESTED

REPAIR
" No Action
<18 Required
TOTALS
SEVERITY SUGGESTED
REPAIR
TOTALS

TOTAL COST REPAIRED
LABOR
HOURS

00$2500 [ ]

00$14.00 [ |
.00$39.00

TOTAL COST REPAIRED
LABOR
HOURS

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

.00 $.00

o o o o o o o oo oo oogoodg

.00 $.00

.00 $.00

O

.00 $.00

O

00 $00 [ ]
.00 $.00

TOTAL COST REPAIRED
LABOR

HOURS
.00 $.00

MI_000019A 00341
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DATE QTY PART DESCRIPTION RETAIL
03/13/2018 INSPECTION FEE $35.00
03/16/2018 Seller Registration Fee $25.00
TOTAL CHARGES
Chargeables $39.00
Non-Chargeables $.00
Repaired $.00
Deductibles $.00
Recon Charges $60.00
Total Charges $99.00

MANUFACTURER PACKAGE INFORMATION

“ASIS”.

* Open All Packages «# Close All Packages

20" Wheel Package - 45E

& Wheels: 20" 10-Spoke-Y-Design Forged Alloy
# Tires: 245/30R20 Fr & 305/30R20 Rr Summer Performance

. Diamond Stitch Leather Package w/Sport Seats - PL8

# 18-Way Power Seats
# Full Leather Package

# Door And Side Panels And Airbag Cap
4. OTHER OPTIONS

# USB Cables
# Delete Front License Plate Holder

# Engine: 5.2L FSI V10 DOHC Plus

« Transmission w/Driver Selectable Mode, Sequential Shift
Control w/Steering Wheel Controls And QOil Cooler

# Electric Power-Assist Steering

# Mechanical Limited Slip Differential

» Tires: 245/35R19 Fr & 295/35R19 Rr Summer -inc:
Performance

« Carbon Fiber Power Heated Auto Dimming Side Mirrors
w/Power Folding And Turn Signal Indicator

# Speed Sensitive Rain Detecting Variable Intermittent Wipers

« Fully Automatic Projector Beam Led Low/High Beam Daytime
Running Auto High-Beam Headlamps w/Delay-Off

« Radio: Audi MMI Navigation Plus -inc: Audi Music Interface
w/2 USB Ports, Audi Sound System (5 Speakers, 140 watts))
Bluetooth Streaming Audio For Compatible Devices And

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...

INFORMATION SET FORTH HEREIN IS BASED SOLELY ON INFORMATION PROVIDED BY THE VEHICLE MANUFACTURER
AT THE TIME OF MANUFACTURE AND MAY NOT BE ACCURATE OR COMPLETE. MANHEIM HAS NOT UNDERTAKEN STEPS
TO CONFIRM THE ACCURACY OF ANY SUCH INFORMATION, AND ANY INFORMATION DISCLOSED HEREIN IS PROVIDED

# Titanium-Matte Finish

# Pneumatic Side And Leg Bolsters
= Upper And Lower Dash

# Alcantara Headliner w/Diamond Stitching

# Bang & OLUFSEN Sound System
= Dynamic Steering
& Transmission: 7-Speed Auto S Tronic

# Full-Time All-Wheel Drive

» 4-Wheel Disc Brakes w/4-Wheel ABS, Front And Rear
Vented Discs, Brake Assist, Hill Hold Control, Ceramic Discs
And Electric Parking Brake

« Wheels: 19" 5-Double-Spoke Design Forged -inc: Titanium
Finish

= Wheels w/Locks

» Fixed Rear Window w/Defroster

= Wing Spoiler

# Front And Rear Fog Lamps

« Radio w/Seek-Scan, Console Mounted Single Remote CD,
MP3 Player, Clock, Speed Compensated Volume Control,
Steering Wheel Controls And Radio Data System

MI_00001JA 00342
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Wireless Technology Preparation For Compatible Mobile
Phones And SiriusXM Satellite Radio w/90-Day Trial
Subscription

« Heated Front Racing Shell Sports Bucket -inc: 18-Way Power
Seats w/Pneumatic Side And Leg Bolsters, 4-Way Lumbar
And Power Seat Height Adjustment

« Gauges -inc: Speedometer, Odometer, Voltmeter, Engine
Coolant Temp, Tachometer, Oil Temperature, Trip Odometer
And Trip Computer

& Sport Leather/Aluminum Steering Wheel

« Remote Keyless Entry w/Integrated Key Transmitter,
llluminated Entry And Panic Button

# HomeLink Garage Door Transmitter

& Automatic Air Conditioning

# Day-Night Auto-Dimming Rearview Mirror

# Full Carpet Floor Covering -inc: Carpet Front Floor Mats
# Smart Device Integration

» Power Door Locks w/Autolock Feature

= Perimeter Alarm

# Electronic Stability Control (Esc)

« Dual Stage Driver And Passenger Seat-Mounted Side
Airbags

& Tire Specific Low Tire Pressure Warning
# SIDEGUARD Curtain 1st Row Airbags

# Driver And Passenger Knee Airbag

Page5of 5

« Manual Tilt/Telescoping Steering Column

# Mobile Hotspot Internet Access

& Proximity Key For Doors And Push Button Start

# Remote Releases -Inc: Power Cargo Access And Power Fuel
» Cruise Control

# Fine Nappa Leather Seat Trim

« Driver And Passenger Visor Vanity Mirrors w/Driver And
Passenger lllumination

# Fob Controls -inc: Trunk/Hatch/Tailgate

« Power 1st Row Windows w/Driver And Passenger 1-Touch
Up/Down

= Trip Computer

= Engine Immobilizer

# ABS And Driveline Traction Control

# Front And Rear Parking Sensors

# Dual Stage Driver And Passenger Front Airbags
# Airbag Occupancy Sensor

# Back-Up Camera

VIN: WUAKBAFX0H7903087, Work Order: 8691473

http://mmsc400.manheim.com/MABEL/ECR2I.PGM ?& SAUCI=nvaa& SW0=8691473&C...
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Write something m Followers
No followers.

S| Show All Updates

James MacDonald to Manheim Only posted a comment.

Called, byr Horatio and requested pics of the damages. Already informed him

this is NOT an arb matter.

Comment Like - March 23, 2018 at 12:14 PM

James MacDonald changed Status from Pending to Buyer Bought. =

Comment Like - March 23,2018 at 12:11 PM

James MacDonald closed this case as Closed.

Comment Like - March 23,2018 at 12:11 PM

James MacDonald changed Case Owner from Manheim Nevada Arb to James -

MacDonald.

Comment Like - March 23,2018 at 12:01 PM

Manheim Salesforce.com User changed Status from a blank value to Pending. -

Comment Like - March 22, 2018 at 9:23 PM

Manheim Salesforce.com User changed Case Owner from Manheim -

Salesforce.com User to Manheim Nevada Arb.

Comment Like - March 22,2018 at 9:23 PM

« Back to List: Cases

Case History [5+] | Open Activities [0] | Activity History [0] | Case Comments [1]

Case Detail

Edit |  Take Ownership| | Transaction Details

Custom Links  AutoCheck Link

RepairPal Link
Arb Reporting

¥ Discovery

CarFax Link
BATNA
NHTSA Recall Link

| Attachments [0] | Approval History, [0]

OVE Link
Policies

Payment has been made on this transaction, contact front office to pull the check.

Operating Location Manheim Nevada

Purchase Market ~ West
Current Vehicle Location ~ Manheim Nevada
Other Location

Current Vehicle Mileage

Sale Date  3/16/2018
Arbitration Date  3/22/2018
Model Year 2017

Make  Audi
Model  R8 Coupe

Body  2dr Car

Miles 5,649

VIN  WUAKBAFX0H7903087

Case Owner

BJames MacDonald [Change]

Linked Real Time Tr ion  WUAKBAFX0H7903087
Case Origin ~ Online/M.com
Case Number 02888686
Vehicle Status ~ SF
National MMR (Time of Sale) $147,000.00
Sale Price  $145,000.00
Floor Type
Channel  In-Lane
Red Light 0
Green Light 1
Yellow Light 0
Blue Light 0

https://manheim--c.na88.visual.force.com/apex/CaseRedirect_View?srPos=0&srKp=500&id=5000Z200000xUVME&sfdc.override=1
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3/5/2020
Sale #

Lane #
Run #
DealShield Product

DealShield Status
Product Type

Frame Inspector
Top Side Inspector
Test Drive Inspector
Product Resolution

Product Fail Reason

¥ Primary Claim Details

Buyer Claim Description

¥ Secondary Claim Details
Secondary Claim Category

Secondary Claim Condition

¥ Manheim Express
ManEx Upload Type
ManEx Channel

Inspection Source

¥ Buyer/Seller Details
Buyer Universal
Buyer Universal Id
Rolling 12 Month Purchases
Rolling 12 Month Buyer Claims

Rolling 12 Month Buyer
Arbitration Rate

Buyer Rep
Buyer Rep Id

Email

¥ Decision
Disposition
Adjustment Type
Responsible Party
Primary Claim Condition
Clear Line of Sight to Title

¥ Inherited Vehicle Details

¥ Additional Information
Contact Name

Description

Case: 02888686 ~ Salesforce - Unlimited Edition

1
60
69

Hi Glen, | purchased this unit in person and | inspected it
myself, the car HAD no damages. | received the car and
the front bottom carbon fiber trim is cracked, so it either
happened in the auction after | bought the car or transport
damage. Please pull the gate pass and see if the damage
is noted on it ASAP. Thank you.

SELECT MOTORS
5201899

160

34

21.25%

HORATIU POP
100530662
selectmotors21@gmail.com

BB
Invalid Claim
Buyer

v

¥ System Information - Do Not Change

Created By
Status
Auto IMS Posted Date

Transaction Id

Manheim Salesforce.com User, 3/22/2018 9:23 PM
Closed

a100Z00000JejcvQAB

Work Order
CR Inspector Alias
SD Link

Ready Auto Transportation
Request Flag

Ready Auto Delivery Date

Ready Auto Arb Eligibility
Expiration

Status Summary
Remarks

Notes

Primary Estimated Amount

Primary Category Amount

Primary Within Time Limit Per
NAAA

Secondary Estimated Amount
Secondary Claim Valid Per NAAA
Secondary Within Time Limit per
NAAA

Concierge

CR Link

Seller Bill To Universal Id
Seller Universal

Seller Universal Id

Rolling 12 Month Sales
Rolling 12 Month Seller Claims

Rolling 12 Month Seller
Arbitration Rate

Financial Adjustment Status
Total Adjustment Amount

Resolution Amount

Gain/Loss on Resale

Last Modified By
Subject
Priority

Edit |  Take Ownership| | Transaction Details

8691473

$0.00

COMPADRES AUTO SALES

5416764
1
0

0.00%

$0.00

$145,000.00

$0.00

Inventory Deploy, 3/27/2019 9:49 PM

Case History

Date User

5/31/2018 6:21 PM

https://manheim--c.na88.visual.force.com/apex/CaseRedirect_View?srPos=0&srKp=500&id=5000Z200000xUVME&sfdc.override=1

James MacDonald

Connection Action

Changed Adjustment Type from No Adjustment to Invalid Claim.
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3/5/2020
3/23/2018 12:11 PM James MacDonald
3/23/2018 12:01 PM James MacDonald

3/22/2018 9:23 PM Manheim Salesforce.com User

Show more » | Go to list »

Case: 02888686 ~ Salesforce - Unlimited Edition
Changed Status from Buyer Bought to Closed.
Changed Status from Pending to Buyer Bought.
Changed Adjustment Type to No Adjustment.
Changed Case Owner from Manheim Nevada Arb to James MacDonald.
Changed Status from New to Pending.
Changed Status to New.
Changed Linked Real Time Transaction to WUAKBAFX0H7903087.
Changed Purchase Location to Manheim Nevada.

Changed Case Owner from Manheim Salesforce.com User to Manheim Nevada Arb.

Open Activities

No records to display

Activity History

No records to display

[Log a Call] [Mail Merge] [Send An Email]

Case Comments

Action Public Comment

Make Public

Created By: James MacDonald (3/23/2018 12:14 PM)
Called, byr Horatio and requested pics of the damages. Already informed him this is NOT an arb matter.

Attachments

No records to display

Approval History

No records to display

- Back To Top

Submit for Approval

Always show me ¥ more records per related list

Copyright © 2000-2020 salesforce.com, inc. All rights reserved. | Privacy Statement | Security Statement | Terms of Use | 508 Compliance
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XHIBIT “C Manheim Investments, Inc.

AFFIDAVIT OF CUSTODIAN OF RECORDS- EREATER-NEVADA®UTS
AECEFONSHI-=€ D/B/A MANHEIM NEVADA

STATE OF NEVADA ) Case No.: A-18775815-C
) ss.
COUNTY OF CLARK )

COMES NOW, Shannon Shaw , (name of custodian of records) who after

first being duly sworn deposes and says:

1. That the deponent is the Sr. Paralegal (position or title) of

Cox Enterprises, Inc. _, and in his or her capacity as _ Sr. Paralegal (position or

title) is a custodian of the records of _Manheim Investments. Inc.

2. That Manheim Investments. Inc. , is licensed to do business as a
Auto Auction in the State of Nevada.
3. That on the 3 day of the month of _March , 2020 , the deponent

was served with a subpoena in connection with the above-entitled case, calling for the production

of records pertaining to 2017 Audi R8 VIN WUAKBAFX0H7903087

4. That the deponent has examined the original of those records and has made or
caused to be made a true and exact copy of them and that the reproduction of them attached
hereto is true and complete. |

| 5. That the original of those records was made at or near the time of the act, event,
condition, opinion or diagnosis rccited therein by or from information transmitted by a };crson
with knowledge, in the course of a regularly conducted activity of the deponent or
Manheim'lnvestments, Inc. .

Executed on: Mérch 19. 2020 ' ex_; \ & :__J,,.-k_
(Signature of Custodian of Records)

to before me
, 2020. iy,

SUBSCRIBED AND SWO
’Ihis L)

NOTARY PUBLIC
County of{ &B& “&6—5&@ '
My Appointment Expires MK , R A pUBL\' ‘.'OQ- $
6 o, oo S "C,Q/
g, SUNTY

""mu ane®
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Electronically Filed
10/1/2020 4:38 PM
Steven D. Grierson

CLERE OF THE COUE :I

JA 00360

Case Number: A-18-775815-C
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ELECTRONICALLY SERVED

10/13/2020 6:15 PM ) .
Electronically Filed
10/13/2020 6:14 PM

FFCO

KURT C, FAUX, ESQ.

Nevada Bar No. 003407

JORDAN F. FAUX, ESQ.

Nevada Bar No. 12205

THE FAUX LAW GROUP

2625 N. Green Valley Parkway, #100

Henderson, Nevada 89014

Telephone: (702) 458-5790

Facsimile: (702) 458-5794

Email: kfaux@fauxlaw.com
jfaux@fauxlaw.com

Attorneys for Western National Mutual

Insurance Company

DISTRICT COURT
CLARK COUNTY, NEVADA

WILLIAM HARRY RESH, an individual, Case No. A-18-775815-C

Dept. No.: 20

Plaintiff,

v. FINDINGS OF FACT AND

CONCLUSIONS OF LAW AND
MONEY MACHINE, LLC, a Nevada limited liability ORDER GRANTING
company dba COMPADRES AUTO SALES; ROBERT SUMMARY JUDGMENT

LEGASPI, an individual, WESTERN NATIONAL
MUTUAL INSURANCE COMPANY, a Minnesota
corporation; DOES I through X; and ROE
CORPORATIONS I through X,

Defendants.

This matter having come before the Court on Plaintiff’s Motion for Summary Judgment, and
the Court having considered the aforementioned Plaintiff’s Motion for Summary Judgment, the
Opposition to Plaintiff’s Motion for Summary Judgment and Plaintiff’s Reply to Opposition to
Plaintiff’s Motion for Summary Judgment, and all of the pleadings on file herein, this Court enters
the following Findings of Fact and Conclusion of Law:

FINDINGS OF FACT
1. Plaintiff William Harry Resh (hereinafter referred to as “Dr. Resh”) is a Board-

certified cardiologist with Nevada Heart and Vascular Center and is, and was during all times

relevant herein, a resident of the state of Nevada.
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2. Dr. Resh was the owner of a 2017 Audi R8 automobile (hereinafter referred to as his
“vehicle”), VIN No. WUAKBAFX0H7903087.

3. In February and March 2018, Dr. Resh attempted to sell his vehicle through auction
with the assistance of a family friend, Robert Larson.

4. In order to sell Dr. Resh's vehicle at auction, Robert Larson registered the vehicle
under the auto dealership known as Money Machine, LLC, d/b/a Compadres Auto Sales (hereinafter
referred to as "Compadres").

5. In order to sell the vehicle through the auction house known as Manheim, Robert
Larson took the title to Dr Resh's vehicle and the keys to Manheim.

6. Dr. Resh's vehicle sold at auction by Manheim for the sum of $145,000.

7. Manheim prepared a check for $143,895 made payable to Compadres and the check
was given to Robert Larson.

8. Robert Larson personally delivered that check in mid-March 2018 to Ryan Najarro,
general manager for Compadres, who he had worked with before.

0. Compadres deposited the check for $143,895 into its bank account.

10.  Despite repeated demands, Compadres never paid Dr. Resh any of the sales proceeds
for his vehicle.

11.  Defendant Western National Mutual Insurance Company (hereinafter referred to as
("WNMIC") furnished a Vehicle Industry License Bond for Compadres in the penal sum of
$100,000.

12.  As aresult of Defendants' actions herein, Dr. Resh was required to retain the services
of Sklar Williams PLLC to prosecute this matter.

CONCLUSIONS OF LAW

I. Dr. Resh falls within the definition of "consumer" as set forth at NRS 482.345.

2. Dr. Resh intended to be the final user of the vehicle at issue.

3. Compadres has wrongfully converted the sales proceeds of Dr. Resh's vehicle in the

sum of $143,895.
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4. WNMIC is liable to Dr. Resh under the terms of the Vehicle Industry Business
License Bond number 37029.

5. Any Conclusion of Law which should more properly be set forth as a Finding of Fact
is hereby deemed a Finding of Fact, and vice versa.

ORDER GRANTING SUMMARY JUDGMENT

Based on the aforementioned Findings of Fact and Conclusions of Law, and this Court
specifically finding that there are no remaining genuine issues of material fact, this Court hereby
grants Plaintiff’s Motion for Summary Judgement against Defendant Western National Mutual
Insurance Company and finds that Dr. Resh shall have Judgment against this Defendant in the
amount of $100,000.
DATED this __ day of September, 2020.

DISTRICT COURT JUDGE
Submitted by:
THE FAUX LAW GROUP

Kurt C. Faux. Esq.

Jordan F. Faux, Esq.

2625 N. Green Valley Pkwy., Suite 100
Henderson, NV 89014

Attorneys for Western National Mutual
Insurance Company
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CSERV

William Resh, Plaintiff{(s)
Vs.

Money Machine LLC,
Defendant(s)

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO: A-18-775815-C

DEPT. NO. Department 20

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 10/13/2020
Jordan Faux
Gene Crawford
Frederic Berkley
Kathy Fenn
Copy Room
Kurt Bonds
Adam Knecht
Kurt Faux
Foniah Abbott

Terri Scott

Jfaux@fauxlaw.com
gecrawford@sklar-law.com
fberkley@sklar-law.com
kfenn@fauxlaw.com
efile@alversontaylor.com
kbonds@alversontaylor.com
aknecht@alversontaylor.com
kfaux@fauxlaw.com
fabbott@fauxlaw.com

tscott@sklar-law.com
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If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 10/14/2020

Kurt Bonds Alverson Taylor & Sanders
Attn: Kurt R. Bonds
6605 Grand Montecito Pkwy., Suite 200
Las Vegas, NV, 89149
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Electronically Filed
10/15/2020 5:45 PM
Steven D. Grierson

CLERK OF THE COU
oy Pl e

KURT C. FAUX, ESQ.

Nevada Bar No. 03407

JORDAN F. FAUX, ESQ.

Nevada Bar No. 12205

THE FAUX LAW GROUP

2625 N. Green Valley Pkwy., #100

Henderson, Nevada 89014

Telephone: (702) 458-5790

Facsimile: (702) 458-5794

Email: kfaux@fauxlaw.com
Jfaux@fauxlaw.com

Attorneys for Western National Mutual

Insurance Company

DISTRICT COURT
CLARK COUNTY, NEVADA
WILLIAM HARRY RESH, an individual, Case No. A-18-775815-C
Dept. No.: 20
Plaintiff,
OPPOSITION TO PLAINTIFF’S
V. MOTION FOR ATTORNEY

FEES AND COSTS
MONEY MACHINE, LLC, a Nevada limited liability
company dba COMPADRES AUTO SALES; ROBERT
LEGASPI, an individual, WESTERN NATIONAL
MUTUAL INSURANCE COMPANY, a Minnesota
corporation; DOES I through X; and ROE
CORPORATIONS I through X,

Hearing Date: November 3, 2019
Hearing Time: 12:00 P.M.

Defendants.

Defendant, Western National Mutual Insurance Company (“WNMIC”), by and through the
Faux Law Group, submits it Opposition to Plaintiff’s Motion for Attorney Fees and Costs.
/1
/1
/1
/1

1
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This Opposition is supported by the attached memorandum of points and authorities, the papers
on file with the Court, and any oral argument held.
DATED this 15th day of October, 2020.

THE FAUX LAW GROUP

By: /s/ Jordan F. Faux
KURT C. FAUX, ESQ.
Nevada Bar No. 03407
JORDAN F. FAUX, ESQ.
Nevada Bar No. 12205
THE FAUX LAW GROUP
2625 N. Green Valley Pkwy., #100
Henderson, Nevada 89014
Attorneys for Western National Mutual
Insurance Company

MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION
In lieu of trial, the Court permitted Plaintiff to file a motion for summary judgment despite the
relevant deadlines being expired. Thereafter, Plaintiff submitted its Motion for Summary Judgment
(MSJ) and after full briefing, Plaintiff’s MSJ was granted without hearing via Minute Order on
September 15, 2020. Plaintiff submitted its Motion for Attorney Fees and Costs on October 1, 2020.
Findings of Fact and Conclusions of Law and Order Granting Summary Judgment was entered on
October 13, 2020.
WNMIC opposes Plaintiff’s Motion for Attorney Fees and Costs for the following reasons:
1) Plaintiff failed to present evidence of his attorney fees and costs at
summary judgment and is not entitled to recover them as damages.
2)  Plaintiff is limited by statute to the penal sum of the Bond, $100,000.00,
which has already been awarded.
3)  Even if Plaintiff were not limited, recovery is not available under NRS
18.010 or NRCP 68.
/1
/1
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I1. ARGUMENT

A. Resh Failed to Present Any Evidence of His Attorney Fees or Costs on

Summary Judgment and Is Not Entitled to Recover Them as Damages

This claim is a statutory bond claim governed by NRS 482.345. Section 6(f) of NRS 482.345
entitles consumers to recover attorney fees and costs incurred because of unlawful acts committed by
the dealer. “When a party claims it has incurred attorney fees as foreseeable damages arising from
tortious conduct or a breach of contract, such fees are considered special damages.” Sandy Valley
Assocs. v. Sky Ranch Estates, 117 Nev. 948, 956 (Nev. 2001). “When attorney fees are considered as
an element of damages, they must be the natural and proximate consequence of the injurious
conduct” Sandy Valley Assocs. v. Sky Ranch Estates, 117 Nev. 948, 957 (Nev. 2001).

Here, Plaintiff has claimed attorney fees and costs under the statute as part of Plaintiff’s
damages. Amended Complaint at P16. Plaintiff also requested attorney fees and costs in his Motion
for Summary Judgment. Motion for Summary Judgment at 6:17. However, Plaintiff did not present
any evidence that the fees and costs incurred were the natural and proximate consequence of the
dealer’s injurious conduct nor did Plaintiff present any evidence as to the amount of attorney fees and
costs incurred or what work was performed. In other words, Plaintiff has failed to prove its damages
and is now essentially seeking a second bite at the apple. This should not be permitted.

B. Recovery is be Limited to the $100,000.00 Penal Sum Inclusive of All Attorney

Fees and Costs

The Bond is a statutory bond governed by NRS 482.345. That section requires that “the bond
be continuous in form, and the total aggregate liability on the bond must be limited to the payment of
the total amount of the bond.” NRS 482.345(4). The aggregate liability includes “any loss or damage
established, including, without limitation:

1)  Actual damages;

2)  Consequential damages;
3) Incidental damages;

4)  Statutory damages;

5) Damages for noneconomic loss; and

3
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6) Attorney’s fees and costs.”
NRS 482.345(6)(f). Thus, per the statute, the total possible liability on the bond including attorney
fees and costs is capped at the penal sum of the Bond, which in this case is $100,000.00. See Ex. 1 to
MSJ. The statute specifically caps recovery to the penal sum and no more. No interest is authorized.

The Legislature was perfectly aware of Trustees v. Developers Surety, 120 Nev. 56
(Nev. 2004), when it amended NRS 482.345 to add attorney fees and costs to the list of damages that
are included in the capped penal sum of the Bond in 2013. Assembly Bill No. 282 attached hereto as
Exhibit A at 5; see Olson v. Richard, 120 Nev. 240, 246 (Nev. 2004) (Point out that “the Legislature is
presumed to be aware of our case law”); City of Sparks, Corp. v. Reno Newspapers, Inc., 399 P.3d
352, 358 (Nev. 2017) (“This court also assumes that, when enacting a statute, the Legislature is aware
of related statutes.”) .

Developers cannot be read in isolation from the revised statute. See Banegas ex rel. Banegas v.
State Industrial Insurance System, 117 Nev. 222, 229 (Nev. 2001) (holding that “a statute must not be
read in isolation, and statutes must be construed to give meaning to all of their parts and language
within the context of the purpose of the legislation™). The purpose of NRS 482.345 is to allow
consumers to resolve claims as inexpensively as possible not only for the benefit of the consumer, but
also because of the penal sum cap.

The statute is crafted such that a consumer does not need to incur attorney fees pursuing the
surety at all. NRS 482.345(7)(a)(1) states that “a judgment on the merits against the dealer,
distributor, rebuilder, manufacturer, representative or salesperson, the judgment is binding on the
surety.” Even default judgments are binding on the surety if the surety “was given notice and an
opportunity to defend at least 20 days before the date on which the judgment was entered against the
dealer.” NRS 482.345(7)(a)(2). The consumer may also apply directly to the DMV Director: “for
good cause shown, for compensation from the bond. The Director may determine the amount of

compensation and the consumer to whom it is to be paid. The surety shall then make the payment.”
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NRS 482.345(7)(b)!. Finally, the consumer can settle directly with the dealer in good faith and then,
absent a finding of fraud of collusion by the DMV Director, the surety is obligated to make the
payment. NRS 482.345(7)(c). Based on a plain reading of the statute, WNMIC agrees with Plaintiff’s
assessment that “there is no legitimate reason for Dr. Resh to have incurred attorney’s fees and costs in
the amount of $76,007.17 through August 2020 to recover on the surety bond” because the statute
provides several ways to recover from the surety bond without having to incur such attorney’s fees and
costs. It appears that Plaintiff chose to pursue the path he did either because he did not know there
were other options or because he chose to ignore them in favor of a more expensive option.

The various means for recovery from the bond were created precisely because of the statute’s
penal sum limitation and so that consumers would not have to litigate against the surety at all before
recovering from the bond. The fact that the Plaintiff here chose not to avail himself of these statutory
cost-savings measures does not mean the statutory penal sum (which was specifically amended in
2013 to include attorney fees and costs, despite the holding in Developers) does not apply to Plaintiff.

C. Even if Plaintiff Could Recover More Than the Bond Penal Sum, Plaintiff is
Not Entitled to Recovery Under NRS 18.010

A district court may award attorney fees to a prevailing party when it finds that the opposing
party brought or maintained a claim without reasonable grounds. NRS 18.010(2)(b). For purposes of
NRS 18.010(2)(b), a claim is frivolous or groundless if there is no credible evidence to support it.
Rodriguez v. the Primadonna, 125 Nev. Adv. Op. No. 45, 49409 (2009), 216 P.3d 793, 14 (Nev.
2009); citing Semenza v. Caughlin Crafted Homes, 111 Nev. 1089, 1095, 901 P.2d 684, 687 (1995);
Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 996, 860 P.2d 720, 724 (1993).

Here, the issue of whether a consignor is a consumer under NRS 482.345(10) is an issue of
first impression. Only consumers may make claim upon the Bond. NRS 482.345. It was reasonable
for WNMIC to argue that Resh was not a consignor for several reasons. First, the definition of a

consumer is “any person who comes into possession of a vehicle as a final user for any purpose other

' Undersigned counsel has participated in many claims like Plaintiff’s with the DMV
Administrative Judges and such claims are resolved faster, more efficiently, and at a much lower cost
than litigation in District Court.

5
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than offering it for sale.” In this case, Resh did not have “possession” of the vehicle because it was
sold at auction at his request. See Findings of Fact and Conclusions of Law at PP3-6. Resh was not
the “final user” of the vehicle because it was sold to someone else at auction at his request. 1d. Resh’s
purpose in dealing with WNMIC’s bond principal, Money Machine, was “for the purpose of offering it
for sale” at auction, (the only prohibited purpose) which Resh, in fact, did. Id. So, it was not
unreasonable, frivolous, or in bad faith for WNMIC to argue that Resh was not a consumer as defined
by the statute and therefore not entitled to make claim upon the Bond.

Further, as argued in WNMIC’s Opposition to the MSJ, the legal framework on a Motion to
Dismiss is very different than on summary judgment, therefore it was not frivolous, unreasonable, or
in bad faith to continue to assert that Resh did not qualify as a consumer under the statute. It was
reasonable for WNMIC to believe that the Court would not determine Resh was a consumer based
upon the facts asserted once the Court found facts.

Finally, WNMIC’s “admission” in its pre-trial brief that “There was no question that an
employee of Money Machine stole Dr. Resh’s money” is also irrelevant with regards to NRS 18.010.
First, WNMIC’s defense was that Resh was not entitled to make claim upon the Bond at all because he
was not a consumer, whether his money was stolen or not. Second, as explained in WNMIC’s
Opposition to the MSJ, WNMIC anticipated evidence at trial that Resh did not submit in support of his
MSJ. For example, WNMIC saw police reports disclosed by Resh during discovery that made the fact
that his money had been stolen very clear. WNMIC has no idea why Plaintiff did not present this
evidence to the Court, but the case is Plaintiff’s to prove and WNMIC asserted defenses based upon
the evidence and arguments presented by Plaintiff in the MSJ. This does not constitute bad faith,
frivolity, or unreasonableness.

WNMIC still maintains that it is unreasonable to determine that Resh is a consumer as a matter
of law where he does not possess the vehicle because he sold it, wanted someone else to become the
final user because he was selling it, and had the purpose of offering the vehicle for sale, evidenced all
evidenced by his own testimony. WNMIC maintains that it is Resh’s claim that is frivolous based

upon the plain language of the statute.
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D. Even if Plaintiff Could Recover More Than the Bond Penal Sum, Plaintiff is
Not Entitled to Recovery Under NRCP 68

In exercising its discretion regarding the allowance of fees and costs under NRCP
68, see Armstrong v. Riggi, supra, the trial court must carefully evaluate the following factors: (1)
whether the plaintiff's claim was brought in good faith; (2) whether the defendants' offer of judgment
was reasonable and in good faith in both its timing and amount; (3) whether the plaintiff's decision to
reject the offer and proceed to trial was grossly unreasonable or in bad faith; and (4) whether the fees
sought by the offeror are reasonable and justified in amount. After weighing the foregoing factors, the
district judge may, where warranted, award up to the full amount of fees requested. On the other hand,
where the court has failed to consider these factors, and has made no findings based on evidence that
the attorney's fees sought are reasonable and justified, it is an abuse of discretion for the court to award
the full amount of fees requested. Beattie v. Thomas, 99 Nev. 579, 588-89 (Nev. 1983).

Here, Plaintiff does not bother addressing any of the factors outlined in Beattie. The Court
cannot award any fees under NRCP 68 without addressing such factors.

(1) Whether The Plaintiff's Claim Was Brought In Good Faith

As explained above, WNMIC maintains that Plaintiff’s claim is not reasonable based upon the
plain language of the statute, which would support a finding that the claim was not brought in good
faith. However, given the Court’s findings and conclusions of law, it is unlikely that the Court would
agree.

(2) Whether The Defendants' Offer Of Judgment Was Reasonable And In Good Faith In Both Its

Timing And Amount

Next, from WNMIC'’s perspective, Plaintiff’s offer of judgment was not reasonable in its
amount. Because the defenses in this case were based upon Plaintiff’s entitlement to make claim upon
the Bond at all, this is an “all or nothing” case. Plaintiff’s recovery would be either $0.00 or the bond
penal sum of $100,000.00. Plaintiff’s offer of judgment for the full penal sum does not consider the
risks involved nor did it offer any compromise at all. Therefore, it was not a reasonable offer.

1
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(3) Whether The Plaintiff's Decision To Reject The Offer And Proceed To Trial Was Grossly

Unreasonable Or In Bad Faith

WNMIC’s rejection of the offer was not grossly unreasonable or in bad faith. As explained
above, this is an “all or nothing” case. It is also not unreasonable or in bad faith because the definition
of a consumer is “any person who comes into possession of a vehicle as a final user for any purpose
other than offering it for sale.” NRS 482.345(10). Here, Plaintiff purposefully gave up possession of
the vehicle to another user via a sale at an auction. Therefore, it was not reasonable for WNMIC to
assume that the Court would find that Plaintiff qualifies as a “consumer” under the statute once the
Court was presented with all the facts. Based on a plain reading of the statute, it was perfectly
reasonable for WNMIC to reject the offer.

(4) Whether The Fees Sought By The Offeror are Reasonable and Justified In Amount

Here, it is somewhat difficult to determine whether the amount of fees sought by Plaintiff are
reasonable and justified because Plaintiff’s counsel used the “block billing” method. “Block billing is
the time-keeping practice whereby a lawyer enters the total daily time spent working on a case and
lists all of the tasks worked on during the day, rather than separately itemizing the time spent on each

task. Welch v. Metro. Life Ins. Co., 480 F.3d 942, 945 n.2 (9th Cir. 2007). The courts that have

addressed block billing observe that block billing makes it difficult for a court to review the
reasonableness of the requested attorney fees, as compared with single task time entries. See, e.g., id.
at 948 ("[B]lock billing makes it more difficult to determine how much time was spent on particular
activities."). As an increasing number of tasks are listed for a particular time entry, reviewing the
reasonableness of the time entries becomes correspondingly more difficult. See Okla. Natural Gas Co.

v. Apache Corp., 355 F. Supp. 2d 1246, 1264 (N.D. Okla. 2004) (finding that it was difficult, if not

impossible, to review the reasonableness of block-billed time entries, one of which was a time entry
for 7.3 hours containing eight tasks).”

In fact, “the California State Bar's Committee on Mandatory Fee Arbitration, ... concluded that
block billing may increase time by 10% to 30%." Welch v. Metropolitan Life, 480 F.3d 942, 948 (9th
Cir. 2007) See The State Bar of California Committee on Mandatory Fee Arbitration, Arbitration

Advisory 03-01 (2003) ("Fee Report").”
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Here, many of the entries are block billed, making it difficult for WNMIC to properly address
the reasonableness of the fees. There are at least some examples where the time billed seems inflated.
For example, on November 7, 2019, counsel billed 0.40 hours (19-24 minutes) for “Dictated email to
Attorney Jordan Faux regarding Answer to Amended Complaint.” The relevant email consists of 3
sentences:

Dear Jordan:
As you know, Judge Johnson denied your Motion to Dismiss at the
hearing on October 16, 2019. I have not yet received an Answer to the

Amended Complaint.

Please let me know when I can expect to receive same as I would like to
move this matter toward trial.

Email dated November 8, 2019 Attached hereto as Exhibit B.

It does not seem reasonable for it to take 19-24 minutes to dictate a 3-sentence email, even
taking into account double-checking the date of the order. Given this mark-up, it is likely there are
other tasks that are similarly marked up, but because of the block billing strategy, WNMIC cannot
make a determination as to the reasonableness of the fees.

Next, it appears that the smallest increment billed is 0.3 hours. In similar cases, Courts have
imposed a 20 percent across-the-board reduction in requested hours because billing in larger
increments results in a request for excessive hours. Welch v. Metropolitan Life, 480 F.3d 942, 948
(9th Cir. 2007). For example, in Welch, there were numerous emails and phone calls that were billed
a minimum of 15 minutes that likely took a fraction of the time, resulting in the District Court
imposing a 20% across the board reduction, which was upheld on appeal. 1d.

Similarly here, there are numerous emails and telephone calls that likely took a fraction of the
time billed, but WNMIC cannot make such a determination as these entries are often combined with
other tasks. The email highlighted above, which happened to be listed on its own, shows a clear mark-
up. It is not unreasonable to assume that other tasks have also been similarly marked up.

Overall, even if Plaintiff were entitled to recovery above the penal sum, the weight of the
Beattie factors is against an award of attorney fees based on NRCP 68. Further, if a fee were

appropriate, Plaintiff’s demanded amount of $30,747.99 is inflated based upon the block billing and
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0.3 minimum billing time and should be reduced 10-30% on block billed entries and 20% across the
board. However, this type of calculation is unnecessary for the Court to perform because Plaintiff’s
recovery is statutorily limited to the $100,000.00 penal sum of the bond.

1. CONCLUSION

Plaintiff is not entitled to an additional award for attorney fees because:
1) Plaintiff failed to present evidence of his attorney fees and costs at summary judgment and is
not entitled to recover them as damages.
2)  Plaintiff is limited by statute to the penal sum of the Bond, $100,000.00, which has already
been awarded.
3)  Even if Plaintiff were not limited, recovery is not available under NRS 18.010 or NRCP 68.

Finally, Plaintiff has failed to submit a memorandum of costs and so no costs should be awarded.

DATED this 15th day of October, 2020.

THE FAUX LAW GROUP

By:_/s/ Jordan F. Faux
Kurt C. Faux. Esq.
Jordan F. Faux, Esq.
2625 N. Green Valley Pkwy., Suite 100
Henderson, NV 89014
Attorneys for Western National Mutual
Insurance Company
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CERTIFICATE OF SERVICE

The undersigned, an employee of The Faux Law Group, hereby certifies that on the 15th day of

October, 2020, I served a copy of the foregoing document, OPPOSITION TO PLAINTIFF’S

MOTION FOR ATTORNEY FEES AND COSTS on the parties listed below via the Court’s

electronic service system:

Frederic 1. Berkley, Esq.
SKYLAR WILLIAMS, PLLC
410 S. Rampart Blvd., Suite 350
Las Vegas, NV 89145

Attorneys for William Harry Resh

Adam Knecht, Esq.

Alverson, Taylor, Mortensen, & Sanders
6605 Grand Montecito Pkwy, Suite 200
Las Vegas, Nevada 89149

Email: aknecht@alversontaylor.com
Attorneys for Money Machine, LLC d/b/a
Compadres Auto Sales and Robert Legaspi

/s/ Jordan F. Faux
An Employee of The Faux Law Group
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Assembly Bill No. 282-Assemblymen Aizley;
Ohrenschall and Pierce

Joint Sponsor: Senator Segerblom

CHAPTER..........

AN ACT relating to motor vehicles; providing that certain persons
may recover on the bond or deposit that each broker,
manufacturer, distributor, dealer and rebuilder of motor
vehicles is required to procure or make with the Department
of Motor Vehicles, and providing other matters properly
relating thereto.

Legisative Counsel’s Digest:

Under existing law, each broker, manufacturer, distributor, dealer and rebuilder
of motor vehicles is required to procure and file a surety bond with the Department
of Motor Vehicles or make a deposit with the Department. Any person, including
consumers as well as corporate entities, injured by the actions of such a broker,
manufacturer, distributor, dealer or rebuilder is allowed to apply to the Director of
the Department or to bring and maintain an action in any court of competent
jurisdiction for compensation from the bond or deposit. (NRS 482.3333, 482.345,
482.346)

Additionally, under existing case law in Nevada, the phrase “any person,” as
used in NRS 482.345(6), has been interpreted literally to alow any individual
person or group of persons (including a finance company) who is injured by the
actions of a broker, manufacturer, distributor, dealer or rebuilder of motor vehicles
to apply for compensation from the bond that section requires to be procured and
filed. (Western Sur. Co. v. ADCO Credit, Inc., 127 Nev. Adv. Op. No. 8, 251 P.3d
714 (Mar. 17, 2011)) This bill amends NRS 482.3333, 482.345 and 482.346 to
provide that bonds procured pursuant to NRS 482.3333 and 482.345 and deposits
made in lieu of such bonds pursuant to NRS 482.346 may be used to compensate
only aconsumer, for any loss or damage established, and no other person.

EXPLANATION — Maitter in bolded italics is new; matter between brackets femittec-material} is material to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. NRS 482.3333 is hereby amended to read as
follows:

482.3333 1. Before aperson may be licensed as a broker, the
person must procure and file with the Department a good and
sufficient bond in the amount of $100,000 with a corporate surety
thereon licensed to do business within the State of Nevada,
approved as to form by the Attorney General, and conditioned that
the applicant shall conduct business as a broker without breaching a
consumer contract or engaging in a deceptive trade practice, fraud or
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fraudulent representation, and without violation of the provisions of
this chapter.

2. The Department may allow a broker who provides services
for more than one category of vehicle described in subsection 1 of
NRS 482.345 at a principal place of business or at any branch
location within the same county as the principal place of business to
provide a good and sufficient bond for a single category of vehicle
and may consider that single bond sufficient coverage to include all
other categories of vehicles.

3. The bond must be continuous in form, and the total
aggregate liability on the bond must be limited to the payment of the
total amount of the bond.

4. The undertaking on the bond is for the use and benefit of
the consumer and includes any breach of a consumer contract,
deceptive trade practice, fraud, fraudulent representation or violation
of any of the provisions of this chapter by any employee of the
licensed broker who acts on behalf of the broker and within the
scope of his or her employment.

5. The bond must provide that it is for the use and benefit of

consumer of the broker or an

any [persen-injured-by—the-action}
empI oyee of the broker Hﬂ%elanen@f—an%prevwmf—thlsehapter

for any Ioss or damage establlshed |ncIud|ng
without limitation:

(a) Actual damages,

(b) Conseguential damages,

(c) Incidental damages;

(d) Statutory damages;

(e) Damages for noneconomic loss; and

(f) Attorney’sfeesand costs.

& The surety issuing the bond shall appoint the Secretary of State as
its agent to accept service of notice or process for the surety in any
action upon the bond brought in a court of competent jurisdiction or
brought before the Director.

6. If a [person-isnjured-by-the-actions-ef} consumer has a
claim for relief against a broker or an employee of the broker, the
Fpersen} consumer may

(a8 Bring and maintain an action in any court of competent
jurisdiction. If the court enters:

(1) A judgment on the merits against the broker or employee,
the judgment is binding on the surety.

(2) A judgment other than on the merits against the broker or
employee, including, without limitation, a default judgment, the
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judgment is binding on the surety only if the surety was given notice
and an opportunity to defend at least 20 days before the date on
which the judgment was entered against the broker or employee.

(b) Apply to the Director, for good cause shown, for
compensation from the bond. The Director may determine the
amount of compensation and the fperson} consumer to whom it isto
be paid. The surety shall then make the payment.

(c) Settle the matter with the broker or employee. If such a
settlement is made, the settlement must be reduced to writing,
signed by both parties and acknowledged before any person
authorized to take acknowledgments in this State, and submitted to
the Director with a request for compensation from the bond. If the
Director determines that the settlement was reached in good faith
and there is no evidence of collusion or fraud between the partiesin
reaching the settlement, the surety shall make the payment to the

i consumer in the amount agreed upon in the
settlement.

7. Any judgment entered by a court in favor of a consumer
and against a broker or an employee of the broker may be executed
through a writ of attachment, garnishment, execution or other legal
process, or the fpersen} consumer in whose favor the judgment was
entered may apply to the Director for compensation from the bond
of the broker or employee.

8. Asusedin thissection, “consumer” means any person who
comes into possession of a vehicle as a final user for any purpose
other than offering it for sale.

Sec. 2. NRS482.345 is hereby amended to read as follows:

482.345 1. Before any dealer’s license, dealer’s plate, special
dealer's plate, rebuilder’s license or rebuilder’'s plate, distributor’'s
license or distributor's plate or manufacturer's license or
manufacturer’s plate is furnished to a manufacturer, distributor,
dealer or rebuilder as provided in this chapter, the Department shall
require that the applicant make an application for such alicense and
plate upon a form to be furnished by the Department, and the
applicant shall furnish such information as the Department requires,
including proof that the applicant has an established place of
business in this State, procure and file with the Department a good
and sufficient bond with a corporate surety thereon, duly licensed to
do business within the State of Nevada, approved as to form by the
Attorney General, and conditioned that the applicant or any
employee who acts on behalf of the applicant within the scope of his
or her employment shall conduct business as a dealer, distributor,
manufacturer or rebuilder without breaching a consumer contract or
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engaging in a deceptive trade practice, fraud or fraudulent
representation, and without violation of the provisions of this
chapter. The bond must be:

(@) For a manufacturer, distributor, rebuilder or dealer who
manufactures, distributes or sells motorcycles, $50,000.

(b) For amanufacturer, distributor, rebuilder or dealer who sells
vehicles other than motorcycles, trailers or travel trailers, $100,000.

(c) For a manufacturer, distributor, rebuilder or dealer who sells
travel trailers or other dual purpose trailers that include living
quartersin their design, $100,000.

(d) For amanufacturer, distributor, rebuilder or dealer who sells
horse trailers designed without living quarters or special purpose
trailers with an unladen weight of 3,501 pounds or more, $50,000.

(e) For a manufacturer, distributor, rebuilder or dealer who sells
utility trailers or other special use trailers with an unladen weight of
3,500 pounds or less or trailers designed to carry boats, $10,000.

2. The Department may, pursuant to a written agreement with
any manufacturer, distributor, rebuilder or dealer who has been
licensed to do business in this State for at least 5 years, alow a
reduction in the amount of the bond of the manufacturer, distributor,
rebuilder or dedler, if the business has been conducted in a manner
satisfactory to the Department for the preceding 5 years. No bond
may be reduced to less than 50 percent of the bond required
pursuant to subsection 1.

3. The Department may allow a manufacturer, distributor,
rebuilder or dealer who sells more than one category of vehicle as
described in subsection 1 at a principal place of business or at any
branch location within the same county as the principal place of
business to provide a good and sufficient bond for a single category
of vehicle and may consider that single bond sufficient coverage to
include all other categories of vehicles.

4. The bond must be continuous in form, and the total
aggregate liability on the bond must be limited to the payment of the
total amount of the bond.

5. The undertaking on the bond is for the use and benefit of
the consumer and includes any breach of a consumer contract,
deceptive trade practice, fraud, fraudulent representation or violation
of any of the provisions of this chapter by the representative of any
licensed distributor or the salesperson of any licensed dedler,
manufacturer or rebuilder who acts for the deder, distributor,
manufacturer or rebuilder on his or her behaf and within the scope
of the employment of the representative or sal esperson.
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6. The bond must provide that it is for the use and benefit of
any f[person} consumer [injured—by—the—action} of the dedler,

dlstrlbutor rebquer manufacturer repraentatlve orsalesperson{-m

Ioss or damage eﬂabllshed |ncI udlng, Wlthout I|m|tat|on

(a) Actual damages,

(b) Conseguential damages,

(c) Incidental damages;

(d) Statutory damages;

(e) Damages for noneconomic loss; and

(f) Attorney’sfeesand costs.

& The surety issuing the bond shall appoint the Secretary of State as
its agent to accept service of notice or process for the surety in any
action upon the bond brought in a court of competent jurisdiction or
brought before the Director.

7. If afperson} consumer fis-injured-by-the-actions-of} has a
claim for relief against a deder, distributor, rebuilder,
manufacturer, representative or salesperson, the fpersen} consumer
may:
(@) Bring and maintain an action in any court of competent
jurisdiction. If the court enters:

(1) A judgment on the merits against the dealer, distributor,
rebuilder, manufacturer, representative or salesperson, the judgment
is binding on the surety.

(2) A judgment other than on the merits against the dealer,
distributor, rebuilder, manufacturer, representative or salesperson,
including, without limitation, a default judgment, the judgment is
binding on the surety only if the surety was given notice and an
opportunity to defend at least 20 days before the date on which the
judgment was entered against the dealer, distributor, rebuilder,
manufacturer, representative or salesperson.

(b) Apply to the Director, for good cause shown, for
compensation from the bond. The Director may determine the
amount of compensation and the [person} consumer to whom it isto
be paid. The surety shall then make the payment.

(c) Settle the matter with the dealer, distributor, rebuilder,
manufacturer, representative or salesperson. If such a settlement is
made, the settlement must be reduced to writing, signed by both
parties and acknowledged before any person authorized to take
acknowledgments in this State, and submitted to the Director with a
request for compensation from the bond. If the Director determines
that the settlement was reached in good faith and there is no
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evidence of collusion or fraud between the parties in reaching the
settlement, the surety shall make the payment to the finjured-persent
consumer in the amount agreed upon in the settlement.

8. Any judgment entered by a court in favor of a consumer
and against a deder, distributor, rebuilder, manufacturer,
representative or salesperson may be executed through a writ of
attachment, garnishment, execution or other legal process, or the
Fpersen} consumer in whose favor the judgment was entered may
apply to the Director for compensation from the bond of the dedler,
distributor, rebuilder, manufacturer, representative or salesperson.

9. The Department shall not issue alicense or plate pursuant to
subsection 1 to a manufacturer, distributor, rebuilder or dealer who
does not have and maintain an established place of business in this
State.

10. As used in this section, “consumer” means any person
who comes into possession of a vehicle as a final user for any
purpose other than offering it for sale.

Sec. 3. NRS482.346 is hereby amended to read as follows:

482.346 1. In lieu of a bond, an applicant may deposit with
the Department, under terms prescribed by the Department:

(@ A like amount of lawful money of the United States or bonds
of the United States or of the State of Nevada of an actual market
value of not less than the amount fixed by the Department; or

(b) A savings certificate of a bank, credit union or savings and
loan association situated in Nevada, which must indicate an account
of an amount equa to the amount of the bond which would
otherwise be required by NRS 482.345 and that this amount is
unavailable for withdrawal except upon order of the Department.
Interest earned on the amount accrues to the account of the
applicant.

2. A} Except as otherwise provided in subsection 3, a deposit
made pursuant to subsection 1 may be disbursed by the Director, for
good cause shown and after notice and opportunity for hearing, in
an amount determined by the Director to compensate a person
injured by an action of the licensee, or released upon receipt of:

(@ A court order requiring the Director to release all or a
specified portion of the deposit; or

(b) A statement signed by the person or persons under whose
name the deposit is made and acknowledged before any person
authorized to take acknowledgments in this State, requesting the
Director to release the deposit, or a specified portion thereof, and
stating the purpose for which the release is requested.
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3. A deposit made pursuant to subsection 1 in lieu of a bond
required by NRS 482.345 may only be disbursed to compensate a
consumer. As used in this subsection, “consumer” has the
meaning ascribed to it in NRS 482.345.

4. When a deposit is made pursuant to subsection 1, liability
under the deposit is in the amount prescribed by the Department. If
the amount of the deposit is reduced or there is an outstanding court
judgment for which the licensee is liable under the deposit, the
license is automatically suspended. The license must be reinstated if
the licensee:

(@) Files an additional bond pursuant to subsection 1 of
NRS 482.345;

(b) Restores the deposit with the Department to the origina
amount required under this section; or

(c) Satisfies the outstanding judgment for which the licensee is
liable under the deposit.

M3} 5. A deposit made pursuant to subsection 1 may be
refunded:

(a) By order of the Director, 3 years after the date the licensee
ceases to be licensed by the Department, if the Director is satisfied
that there are no outstanding claims against the deposit; or

(b) By order of court, at any time within 3 years after the date
the licensee ceases to be licensed by the Department, upon evidence
satisfactory to the court that there are no outstanding claims against
the deposit.

{51 6. Any money received by the Department pursuant to
subsection 1 must be deposited with the State Treasurer for credit to
the Motor Vehicle Fund.

Sec. 4. Thisact becomes effective on July 1, 2013.
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From: "Jordan Faux" <jfaux@fauxlaw.com>
To: "Frederic Berkley" <fberkley@sklar-law.com>
Date: 11/8/2019 2:22:01 PM
Subject: RE: Resh v. Money Machine, LLC

Dear Frederic,

The order of October 30, 2019 states the answer is due in 20 days which would be November 19, 2019. | expect to have an
answer on file on or before that deadline.

Further, in the interest of settlement, | am authorized to offer $20,000 as full and final settlement of all Dr. Resh’s claims against
WNMIC. Please let me know if that is acceptable.

Sincerely,

- Jordan

Jordan F. Faux, Esq. | THE FAUX LAW GROUP | 2625 N. Green Valley Pkwy, Suite 100, Henderson, NV 89074 | T: 702.458.5790 | F:
702.458.5794 | jfaux@fauxlaw.com

From: Frederic Berkley [mailto:fberkley@sklar-law.com]
Sent: Friday, November 8, 2019 1:57 PM

To: Jordan Faux <jfaux@fauxlaw.com>

Cc: Frederic Berkley <fberkley@sklar-law.com>

Subject: Resh v. Money Machine, LLC

Dear Jordan:

As you know, Judge Johnson denied your Motion to Dismiss at the hearing on October 16, 2019. I have not yet received
an Answer to the Amended Complaint.

Please let me know when I can expect to receive same as [ would like to move this matter toward trial.

Frederic 1. Berkley, Esq.
Sklar Williams PLLC

410 South Rampart Boulevard
Suite 350

Las Vegas, NV 89145

Phone: (702) 360-6000

Fax: (702) 360-0000
fherkley@sklar-law.com

This e-mail tr ission, and any d ts, files or previous e-mail messages attached to it may contain confidential information that is legally privileged. If you are not the intended recipient, or a person
responsible for delivering it to the intended recipient, you are hereby notified that any disclosure, copying, distribution or use of any of the information contained in or attached to this transmission is
prohibited. If you have received this transmission in error, please immediately notify us by reply e-mail, by forwarding this to fberkley@sHar-law.com, or by telephone at (702) 360-6000, and destroy the
original tr ission and its attact without reading or saving them in any manner. Thankyou.
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Any tax advice contained in this email was not intended to be used, and cannot be used, by you (or any other taxpayer) to avoid penalties under the Intemal Revenue Code of 1986, as amended.
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Electronically Filed
4/8/2021 3:59 PM
Steven D. Grierson

CLERK OF THE C?ﬁ‘
RTRAN C&wf prssson

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE#: A-18-775815-C
DEPT. XX

WILLIAM RESH,
Plaintiff,

VS.

MONEY MACHINE, LLC,

Defendant.

N N N e e e e e e e e e’

BEFORE THE HONORABLE ERIC JOHNSON, DISTRICT COURT JUDGE
WEDNESDAY, NOVEMBER 4, 2020
RECORDER’S TRANSCRIPT OF PROCEEDINGS:
MOTION FOR ATTORNEY FEES AND COSTS

APPEARANCES VIA VIDEO CONFERENCE:
For the Plaintiff: FREDERIC I. BERKLEY, ESQ.

For the Defendant: JORDAN F. FAUX, ESQ.

RECORDED BY: ANGIE CALVILLO, COURT RECORDER
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Las Vegas, Nevada, Wednesday, November 4, 2020

[Case called at 9:53 a.m.]

THE COURT: William Resh versus Money Machine, LLC,
case number A775815.

Counsel, please note your appearances for the record.

MR. BERKLEY: Good morning and congratulations, Your
Honor, Attorney Fred Berkley, Bar Number 1798, on behalf of the
Plaintiff, William Harry Resh.

MR. FAUX: Jordan Faux, 12205, for -- or for Western
National Mutual Insurance Company.

THE COURT: Okay. Is thatit?

THE COURT CLERK: Yes.

THE COURT: All right.

All right. This is on for Plaintiffs motion for attorney’s fees and
costs. You know, looking at everything let me just start with -- let me
turn to Western National.

You know, | tend to agree that, you know, until | decided Dr.
Resh’s motion for summary judgment, a motion for attorney’s fees would
have been premature. And | don’t think that necessarily when the
legislature decided to change the bill from person to consumer that it
intended necessarily to overrule the decision of the Supreme Court in
Trustees of the Plumbers and Pipefitters. So, you know, the Plaintiff
cites the one Nevada District Court case, which obviously is not

controlling, but it is relatively persuasive, | think, on that point. So, that’s
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sort of where I’'m leaning at this point in time. So, let me give you -- let
me turn to you first rather than Plaintiffs as far as argument.

MR. FAUX: Well, Judge, | think we -- you know, we laid it out
in our papers as far as that point. It -- so -- and if | understand what
you’re saying, it sounds like you, you know, don’t agree with our point of
view on that. So, | don’t know that there’s anything | can say here that
would change your mind on that issue and so | guess I'll just rely on the
papers and the arguments we asserted in our papers as far as that issue
goes.

THE COURT: Okay. | appreciate that.

Let me just ask, anything from Plaintiff's side?

MR. BERKLEY: Well, Your Honor, very briefly. Our motion
for attorney’s fees is brought under two different grounds. First, we've
made an Offer of Judgment, which was filed on November the 26
2019. There’s no question but that the surety did not obtain a more
favorable verdict or a more favorable judgment, and therefore, under
NRCP 68 we certainly should be entitled, | believe, for attorney’s fees
and costs.

But | think Your Honor should also, | respectfully request, give
serious consideration to NRS 18.010. In that statute the legislature
specifically stated the purpose of awarding attorney’s fees under
subsection b; that purpose being to punish and deter frivolous or
vexatious claims and defenses because such claims and defenses
overburden limited judicial resources, hinder the timely resolution of

meritorious claims, and increase the cost of engaging in business and
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providing professional services to the public.

This -- without going too far back into the facts of the case,
this was not a difficult case, this was a straightforward case. Dr. Resh
attempted to sell his vehicle at auction through Compadres. Compadres
received a check meant for Dr. Resh, a hundred and forty-three
thousand-plus dollars, and Compadres stole the money. No one
disputes that. In fact -- and | know I've cited it a number of times, but |
feel compelled to again point out to the Court -- in its trial brief the surety
says, and | quote, there is no question that an employee of Money
Machine stole Dr. Resh’s money.

| really don’t see how, at least with a straight face, the surety
can now come before the Court and argue that this was a hotly disputed
case or that there was any reason for the attorney’s fees and for what
we’ve been put through during the course of this litigation. We’ve spent
years’ worth of litigation, we’ve spent $76,000.00 plus in attorney’s fees
and costs.

There is case law which specifically says -- and Your Honor
has alluded to a Nevada Supreme Court decision which says that our
judgment against the surety is not limited to $100,000.00. And in the
Federal District Court case, which | understand, as Your Honor has
rightly pointed out, is not controlling. This Defendant was in that case,
this very Defendant. The surety was also a defendant in that case, so
they know that it's not limited to a hundred thousand dollars, and yet
they argue -- the positions they have taken throughout, Your Honor,

have no validity at all.
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They brought up the question of whether or not Dr. Resh was
a consumer and argued that the doctor lost his consumer status
because he was selling his vehicle through auction, which | believe is a
frivolous defense. Now, once Your Honor told him that or once Your
Honor held against them on the motion to dismiss and they knew that
Dr. Resh was a consumer, they made no effort at all to resolve this
case.

| -- as | pointed out -- and I'd like to at least, you know, make it
part of the record, you know, verbally -- this surety decided to attach as
an exhibit to its opposition an exchange of emails that we had. The only
bit of attorney’s fees, the only detailed or specific, | should say, time that
they specifically objected to was an email that | sent to Mr. Faux on
November the 8", 2019 reminding him that he hadn’t filed his answer
yet, but somewhat curiously and perhaps coincidentally right above that
on that very same page is Mr. Faux’s email to me in which he sneaks
into the record the fact that they did make an offer of settlement of
$20,000.00, which | think is something that you are not permitted to do
under statute. Nevertheless, that’s the one and only offer they ever
made, was $20,000.00, which would have amounted, as | pointed out in
my reply, to a very, very small percentage of Dr. Resh’s loss.

And | say these things, Your Honor, not vindictively, but there
was no reason for this lawsuit to have gone on this long and to have
been fought out this vociferously. We all know what happened.

Sureties like this generally get away with this type of behavior because

people unlike Dr. Resh don’t have the means or the stomach to litigate
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them to its conclusion. He spent almost three quarters of what the bond
amount is litigating issues such as this.

| believe this is an appropriate case for an award of all of our
attorney’s fees and costs. | would point out to the Court as well that | did
not even include the attorney’s fees we have expended in September
and October because of the timing of this motion. | would ask the Court
to seriously consider the award under the two grounds we’ve stated.
Thank you.

THE COURT: All right. Thank you.

Let me hear anything further from insurance company.

MR. FAUX: Sure. Geez, where do | start? Well, | think, first
of -- first off, I've been representing sureties for almost ten years now
and we pay valid claims. My clients pay valid claims and they pay them
a lot of times before litigation even starts, so | don’t appreciate the
allegations that we’re trying to screw people over or not pay valid claims.

Now, in terms of NRS 18.010(b), | think our defense is -- our
defense that we raised against Dr. Resh’s claims were very reasonable.

THE COURT: Let me -- counsel, let me -- | -- I'm not going to
find on 18.010. | don’t think you reached the level of frivolousness or
vexatiousness [sic] that that statute requires. So, the focus you --
should be on any issue you have as far as Rule 68.

MR. FAUX: Okay. All right. Well, with regards to Rule 68, |
think some of the issues are the same there, and whether it was --
specifically, whether it was reasonable -- whether it was a reasonable

Offer of Judgment and whether it was reasonable for Western National
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to reject that Offer of Judgment.

So, you know, as we’ve argued in this case -- and obviously
the Court did not agree with us, but the definition of a consumer under
the statute on the plain face is, you know, the -- a final user who comes
into possession of a vehicle for any purpose other than offering it for
sale. So, you know, under that definition and the facts of this case, Dr.
Resh gave up possession of the vehicle. The Court found facts that he
gave the title and the keys to Mr. Larson with the intention of selling it at
the auction. And so, you know, he did not have possession of the
vehicle, he wasn’t using the vehicle, and his intention in forming a
relationship with our bond principal was to offer the car for sale.

And so, you know, | understand the Court’s perspective that,
you know, the legislature’s intent was not to preclude or exclude claims
by consignees, | guess, in situations like these, but | think, based on the
plain language of the statute, Western National was justified and it was
reasonable for Western National to reject the Offer of Judgment, which
was, you know, in the full penal sum of the bond. So, there was no
compromise there, no acknowledgment that, you know, at least under a
plain reading of the statute, Dr. Resh didn’t qualify as a consumer. Now,
| understand the Court has disagreed with us, but | think that at the time
those defenses were asserted, it was -- it's reasonable. It was a
reasonable defense.

In regards to the amount of attorney fees, the only reason that
| was -- cited only the one email was because that’s the only specific

example | could find because all the other examples are block billed and
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joined together with other tasks. So, it's -- which is why, you know, the
courts have held that when block billing occurs, you know, that time
needs to be cut down and discounted because it takes away my ability
to respond specifically to specific entries. And so that’s the reason why |
was only able to cite one because that’s the only example that | could
find where there was a single task and a single entry or at least one of
the only ones | could find.

And | think another thing to highlight, you know, which is an
issue too with the block billing, is that there’s not a single -- | don'’t think
there’s a single point, one entry in these entire -- in the entire bills, and
that’s just flabbergasting to me, you know, so -- and we’ve cited case
law that indicates that when the -- you know, when the minimum billing
amount is a third of an hour or a quarter of an hour, that the fees also
ought to be cut in those circumstances as well.

So, | think, under the Beattie factors Western National’s
rejection of the Offer of Judgment wasn’t unreasonable, was reasonable
and justified under the facts of this case.

You know, in regards to Western’s statement in its trial brief,
that was based on the evidence that we anticipated to see at trial. And
frankly, the evidence wasn’t submitted on the motion for summary
judgment, and | was surprised to see that, that the evidence that clearly
showed the principal stole the car wasn’t submitted to the Court. I'm not
sure why that was, but that’s the case.

And so that’s why we argued what we did in the opposition to

the motion for summary judgment. We argue based on the evidences
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presented by the Plaintiff that's actually presented, which was different
than the world of evidence that we expected to be presented, which, like
| said, was surprising.

But any event, | think that if Your Honor is inclined to award
fees, that those should be discounted based on the block billing and the
high and minimum hourly entry. And on that I'll -- that’s -- submit.

THE COURT: All right. Thank you.

Plaintiff want to make a short reply?

MR. BERKLEY: I'll make a short reply, Your Honor. The -- |
believe counsel said that that one entry that he has attached to his
opposition is the only time that there was not block billing. If Your Honor
had the time -- and | won'’t put the Court through it -- | could go through
and -- dozens and dozens of my entries were single entries during the
course of the last two years. It wasn’t always block billing. There were
certain entries that were just for telephone calls, just for review of
emails, just for dictating stipulations, et cetera. | mean, I've -- there are
dozens and dozens of them as you go through.

So, you know, just because there were times when |
combined a telephone conversation and a dictation doesn’t mean you
should totally throw out the time, and no case law says that. Your Honor
has broad discretion, and if Your Honor is saying that you are not going
to be awarding attorney’s fees under NRS 18.010, | think at the very
minimum Your Honor should consider all of my client’s attorney’s fees
under NRCP 68.

THE COURT: All right.
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All right. | am going to grant attorney’s fees under Rule 68.
Considering the Beattie factors, | do find that Plaintiff’'s claim was
brought in good faith, that the offer was reasonable, in good faith both in
timing and in amount.

Again, I’'m not going to go down 180.10 [sic], but, you know,
as to whether the rejection of the offer and proceeding to trial was
grossly unreasonable or in bad faith, | -- I'm not necessarily going to call
it grossly unreasonable, but | have to admit | don'’t really see -- | didn’t
really have much trouble in terms of the decision that | rendered in this
case, and if it wasn’t grossly unreasonable, it was, | think, unreasonable
in a -- in an obvious way.

And then, generally | think the fees are reasonable and
justified. I'm going to go back and take a look at it in terms of the issues
that Defense raised and as far as the billing and evaluate the fees, but
as -- overall, | do find the fees are reasonable under the Brunzell factors
in terms of the nature of the litigation, the qualities of the advocate, the
time and difficulty of the case, and the result that was achieved.

So, I'll ask -- | am not going to go, like | said, down 18.010. [l
ask that Plaintiff's counsel prepare a order, run it by Defense counsel,
essentially setting out the Court’s findings as it relates to the Rule 68
under Beattie and under Brunzell and leave the amount for attorney’s
fees open.

MR. BERKLEY: Your Honor, may | file a supplement
demonstrating my time for September and October, which happened

after | filed the motion?
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THE COURT: Sure, go ahead.

MR. BERKLEY: And of course counsel has certainly every
right to object to that if he’d like.

THE COURT: No, that’s fine. | can -- you know, under the
Rule 68 finding | -- I'm totally good with that.

MR. BERKLEY: [l file a supplement then.

THE COURT: Okay.

All right. Anything else from either side at this point?

MR. BERKLEY: None from the Plaintiff, Your Honor.

THE COURT: Okay. All right.

MR. FAUX: Nope.

THE COURT: That will be the order of the Court. Thank you,
guys.

MR. BERKLEY: Thank you, Your Honor.

[Proceedings concluded at 10:13 a.m.]

* k k k k %

ATTEST: |do hereby certify that | have truly and correctly transcribed
the audio/video proceedings in the above-entitled case to the best of my
ability.

Yhe oo u)
Trisha Garcia
Court Transcriber
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