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DEPARTMENT OF HUMAN RESOURCES
INCOMPATIBLE ACTIVITIES, PROHIBITIONS, AND PENALTIES

The following is a guide for employees of the Department of Human Resources identifying those activifies which will be
considered inconsistent, incompatible, or in conflict with their duties as employees and will be cause for disciplinary
action, In compliance with the Nevada Administrative Code 284.742, it is meant as a supplement and does not altempt o
cover all possible violations of the existing rules nor does it preclude other prohibitions and penalties as contained in the
Nevada Administrative Code. It is to be used to assist the supervisor in taking appropriate corrective disciplinary action.
The extent of progressive discipline will be at the discretion of the appointing authority and should be in proportion to
the seriousness of the offense.

CODE DESCRIPTION
1. Warning - may be-oral or written,

2. Reprimand - written, use Form NPD-52.

3. Suspension - may be for a period of from one (1) working day to thirty (30) calendar days.
NPD-41

4. Demotion - reduction in the class level the employee currently occupies, NPD-41

5. Dismissal - termination. NPD-41

If a supervisor recommends disciplinary action of a permanent classified employee to codes 3, 4 or 5 abowve, the pre-
disciplinary hearing guidelines must be followed.

A. FRAUD IN SECURING APPOINTMENT

Ist 2nd ard
OFFENSE  OFFENSE QOFFENSE

1. Willful falsification of application for
employment or other personal records
with respect fo a material point, which
would have adversely affected selection
for appointment. S e e

2. Permitting another person to take a
portion of a State Civil Service
examination for him/her, except when
approved due to disability such as
blindness. . 7

Effective 4/27/01
00210
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10.

Bffective 4/27/01

PERFORMANCE ON THE JOB

Failwe of an ecmployes, who is
designated as a supervisor to fulfill their
supervisory responsibilities, including
but not limited to taking corrective
disciplinary action where such action is
needed, preparing timely reports of
performance and accounting for
employees time.

Misconduct of supervisor because of
prejudice, anger or other unjustifiable
reason,

Failure of employee to maintain
performance standards after reasonable
period of instruction,

Failure to maintain prescribed records.

Willfully withholding or concealing
information regarding their job from

“official records or from supervisors or

other persons having necessity for said
information.

Negligent failure to disclose information
related to job duties from official records
or from supervisors or other persons
having necessity for said information.

Endangering self, fellow employees,
clients or public through careless or
willful violation of agency policy as
contained in perfonmance standards,
procedures and various federal and state
laws, regulations and guidelines,

Failure to cooperate with other
employees andfor supervisors,

Failure to properly account for state or
federal funds where it is a known
requirement of the position.

Negligent waste or loss of material,
property or equipment. '

1st 2nd
OFFENSE ~ OFFENSE

12.... 2,3....
1,2,3,4 2,3,4,5
1,2,3.. 2,3....
1,2,3.. 2,3,4,5
2,3,4,5 3,4,5..
1,23.. 3,4,5..
2,3,4,5 3,4,5..
1,2,3.. 2,3,4,5
2,3,4,5 3,4,5..
1,2,3.. 2,3,4,5

3d
OFFENSE

4,5..

45....
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11.

12

13.

14.

15,

16.

17. -

18. ,

19.

20,

21,

Effective 4/27/01

Willful destruction of or damage to state
propety.

Negligent destruction of or damage to
state property.

Negligent destruction of state records.

Willful and unauthorized destruction of
state records.

Soliciting or accepting a bribe for
activities related to the employee's state
employment.

Embezzlement or misappropriation of
state funds or of other funds for personal
gain which come into the employee's
possession by reason of his/her official
position.

Willful falsification of any public record,
including time sheets, travel vouchers
and/or information in client or agency
files,

Negligent falsification of amy public
record, including time sheets, travel
vouchers and/or information in client or
agengcy files.

Willful falsification of any public record
that involves misuse of state or federal
funds. :

Unauthorized taking or using property
belonging to the  state/federal
government or other employees.

Meking personal profit from state
transactions.

Deliberate failure to enforce or comply
with laws and/or agency policies and
regulations that directly relate to the
employee's work activities.

Ist
OFFENSE

2,3,4,5

1,2,3..

1,2,3,4

2,3,4,5

2,3,4,5

1,2,3,4

2,3,4,5

2,3,4,5

2,3,4,5

2,3,4,5

2nd 3rd
OFFENSE =~ OFFENSE
3,4,5 5.0in.
3,4,5 5......
3,4,5 5.0i..
3,4,5 [
5 e
3,4,5.. 5.
- D
5 e,
L JUUT
L SR
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C. NEGLECT OF, OR INEXCUSABLE ABSENCE FROM THE JOB

1, Negligence in performing official duties
including failure to follow instructions or
regulations.

2. "Loafing" on the job; wasting time; failure
to put in a full days work.

3. Failure to nofify supervisor promptly
when unable to report for work.

4, Failure to report to work at specified times
and in the prescribed manper.

5. Carrying on personal business during
working hours.

6. Continual or frequent terdiness.

7. Absence from duty withont permission or
without adequate justification.

8. Willful absence from duty without per-
mission after having been denied
permission fo take such leave.

9. Use of sick leave for a reason not
authorized by NAC 284.554.

10, Failure fo call in or report to work for
three

11 or more consecutive workdays without

permission and without justification.

D. RELATIONS WITH CLIENTS

1. Willfully abridging or denying the rights
of a client as specified in NRS or agency
policy.

2. Negligently abridging or denying the
rights of a client as specified in NRS or
agency policy. .

Effective 4/27/01

1st 2nd
OFFENSE  QFFENSE

1,23.. 2,3,4,5

1,2,3.. 2,3,4,5

1,2,3.. 2,3,4,5
1,2,3.. 2,3,4,5
1,2,3.. 2,3,4,5
1,2,3.. 2,3,4,5
1,2,3.. 3,4,5..
3,4,5.. b N
2,3,4.. 5......
. J
ist 2nd
OFFENSE =~ OFFENSE

3rd
OFFENSE

3,4,5..

3,4,5..

3,4,5..

3,4,5..

3,4,5..

3,4,5..

-------
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Bifective 4/27/01

./

Borrowing items from a client, selling to
or trading items with a client or entering
into a transaction with a client involving
the transfer of a client's property for
personal use or gain,

Entering into a romantic or sexual
relationship with any client of the
cmployee's agency, facility or program
when said employee is involved in the
care, treatment or delivery of service to
the client.

Using insulting, intimidating or abusive
language to clients, neglecting clients,
threatening or causing bodily harm to
clients.

Having personal or business relationships
with program participants, grantees or
licensees for the purpose of, or which
results in, any departmental program
advantages, considerations or benefits to
either party which exceeds normal
entitiement.

Soliciting clients and/or agency contacts
for the establishment or maintenance of a
private professional practice similar to
their work activities.

Any willful or reckless act of aggression
directed towards a client, including, but
not limited to, sexual exploitation of a
client; grabbing, pushing, tripping, hitting
or striking a client in any manner; or
willful misuse of physical or chemical
restraints not in accordance with an
approved treatment plan or in violation of
state or federal law,

Any act or omission to act which causes
mental or physical injury to a client or
which places the client at risk of injury,
including but not limited to the failure to:
establish or carry out an appropriate plan
of treatment for the client; provide the
client required health care; provide a safe
environment,

2,3,4,5

2,3,4,5

3,4,5..

2,3,4,5

2,3,45

345..

3,4,5..

3,4,5..

3,4,5..

3,4,5..

.......

.......
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11

Failure to report suspected denial of client
rights, client abuse or neglect.

Failure of an employee as mandated by
law in their professional or occupational
capacity to repart child or elder abuse.

S

1st 2nd
OFFENS
2,3,4,5 L
3,4,5.. 5.iin..

E. RELATIONS WITH SUPERVISORS, FELLOW EMPLOYEES OR THE PUBLIC

F. USE OF ALCOHOLIC BEVERAGES, NARCOTICS OR HABIT FORMING DRUGS

Effective 4/27/01

Refusal to comply with a reasonable and
proper order or ioshuction from a
supervisor,

Threatening, stalking, intimidating,
aftempting, or doing bodily harm to
supervisor, public or fellow employee; or
using insulting, intimidating or abusive
language or conduct to supervisor, public
or fellow employee.,

Discourteous treatment of the public or a
fellow employee.

While on duty, consuming or being under
the influence of alcohol, narcotics, drugs
or other controlled substances unless
prescribed by a physician,

1st 2nd 3rd
OFFENSE = OFFENSE  OFFENSE
2,3,4,5 3,4,5.. 5......
2,3,4,5 3,4,5.. 5.0,
1,2,3,4,5 2,3,4,5 3,4,5

1st 2nd 3rd
OFFENSE OFFENSE  OFFENSE

3,4,5.. 4,5....

3d

OFFENSE =~ OFFENSE
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Y

Convicted of driving under the influence
as epumerated in NRS 484.379 or an
offense where driving under the influence
isan element, while driving a state vehicle
at anytime or a privately owned vehicle
on state business.

Drinking alcohol or taking any controlied
substance during working hours unless in
accordance with a prescription issued by a
physician, podiatrist or dentist.

Bringing alcohol or controlled substances
onto any agency grounds or any buildings
occupied by clients (except employee's
locked vehicle parked in a parking lot).

Selling, giving or otherwise providing
clients or staff with intoxicaling
beverages, drugs or amy controlled
substances during working hours unless
specifically authorized to do so.

Refusal to submit to a screening test for
alcohol or drugs when the appointing
authority has 2 reasonable belief, based on
objective facts, the employee is under the
influence of alcohol and/or a controlied
substance while on duty.

G. MISUSE OF STATE PROPERTY

Effective 4/27/01

Unauthorized use of state-owned or Jeased
equipment.

Operating  state 'vehicle in negligent
manner resulting in damage to the stale
equipment or other property.

1st
OFFENSE

2,3,4,5

3,4,5..

3,4,5.. .

1st
OFFENSE

1,2,3,4,5

1,2,3,4,5

D

2nd
OFFENSE

3,4,5..

2nd
OFFENSE

3,4,5..

2,3,4,5

3rd
OFFENSE

.......

.......

3rd
OFFENSE
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Failure to have state equipment which is
used as part of the employee's aclivities
properly serviced, resulting in damage fo
the equipment,

Operating state equipment without proper
suthorization or credentials.

Negligently leaving state equipment or
machinery which results in damage'to the
equipmeat or other property.

H. MISUSE OF INFORMATION TECHNOLOGY

Effective 4/27/01

Accessing or communicating data not
pertaining to official job duties without
authorization.

Revealing passwords or using another
person's  user  identification  and/or
password to allow access to confidential
information for unauthorized purposes,

Installing or wusing personal or
unauthorized  software on  state
information technology resources without
proper authorization and approval.

Making unauthorized copies such as
books, manuals and computer software in
violation of copyright laws or vendor
licensing agreement,

Using state information technology
resources, including but not limited to
computing and communications equip-
ment, services or facilities for soliciting
business, selling products or otherwise
engaging in commercial activities.

1st
OFFENSE

1,2,3..

2,3,4,5

1,2,3,45

1st

OFFENSE

1,2,3,4

2,3,4..

2,3,4..

2,3,4,5

2,3,4,5

2nd 3rd
OFFENSE ~ OFFENS

2,3,4,5 5.0,
S..... e
3,4,5.. 5.0000.

2nd : 3rd

OFFENSE OFFENSE

2,3,4,5 5evnnn.
3,4.... 5.in...
3,4.... 5anns.
3,4,5.. [T
3,4,5,. 5.,
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Using state information technology
resources to gain access and/or download
from the Internet information not per-
taining to official job duties without
authorization, including, but not limited
to, games, pornography or unauthorized
software,

Knowing and willful sabotage of
information  technology  resources,
including but not limited to the
introduction of computer viruses, system
monitoring devices or devices that can
cause damage or limit access to the
equipment, operating systems, software or
dala.

Negligent use of information technology
that results in the introdnction of
computer viruses, system monitoring
devices or devices that can cause damage
or limit access to the equipment, operating
systens, software or data.

Lst 2nd 3rd
OFFENSE ~ OFFENSE  OFFENSE
1,2,3,4 2,3,4,5 Seiiians
- J Ty
1,2,3.. 3,4,5.. 5..000.

L OTHER ACTS OF MISCONDUCT OR INCOMPATIBILITY

Effective 4/27/01

Unauthorized bringing to agency grounds
or buildings a firearm or other implement
generally construed to be a weapon;
unanthorized carrying a gun or weapon at
any time while performing state duties.

Failure to report an accident involving
stale ecquipment assigned to an
employee.

Improper disclosure of confidential
information or thefi of confidential
written matter,

1st 2nd 3d
OFFENSE  OFFENSE OFFENSE
2,3,4,5 3,4,5.. aei...
2,3,4,5 3,4,5.. 5.0iin.
2,3,4,5 3,4,5.. 5.iins
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10.

11

12,

13,

Effective 4/27/01

Conviction of any criminal act related to
their work activity or conviction of any
criminal act involving moral twpitude
when it is related to the employee's work
activity.

Accepting gifts from any individual, firm
or organization comnected  with
department business when the employee is
responsible for decisions or making
recommendations for decisions affecting
the activities of the individual, firm or
organization. Exceptions would be, e.g.,
advertising samples, normal lunches, etc.,
which do not exceed $10 in value,

Releasing a paycheck before the
appropriate time.

Reguesting, receiving and cashing a
paycheck before the state's designated
payday.

Rendering of services or pgoods to
recipients that is not in accordance with
departmental or divisional policies.’

Refusal to wmdergo a criminal background
check when it is required by law,
regulation or agency policy.

Failure to disclose a criminal conviction
when disclosure is required by law,
regulation or agency policy.

Failure to maintain a current occupational
Ticense or certification when possession of
the occupational license or certification is
a requirement of the job,

Failure to maintain a valid driver’s license
when possession of a valid driver’s
license is a requirement of the job.

Driving a state vehicle with an expired or
revoked driver’s license.

10

1st
OFFENSE

2,3,4,5

Seer

2nd
OFFENSE

.......

3,4,5..

3,4,5..

3rd
OFFENSE

.......

.......
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DISTRICT COURT

CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its, )
DEPARTMENT OF HEALTH AND )
HUMAN SERVICES, DIVISION OF )
PUBLIC AND BEHAVIORAL HEALTH ) Case No.:  A-19-804209-]
) Dept. No.: 25
Petitioner, YROA No.: 2007969-RZ
)
vs. )
CHARLES ROCHA; STATE OF NEVADA )
Ex rel., its DEPARTMENT OF )
ADMINISTRATION, PERSONNEL )
COMMISSION, HEARING OFFICER )
)
Respondents. )
)
CONFIDENTIAL DOCUMENT

Employer presented Exhibit 5 entitled, Respondent-Employer’s Pre-Hearing Statement.
This Exhibit 5 is considered a confidential document. It was agreed amongst the parties and the
Hearing Officer that Exhibit 5 would be presented confidential as part of the Record on Appeal.

Therefore, this cove;' sheet shall be e-filed with the record on appeal and will serve as notice
to the District Court Judge that a hard copy of Exhibit 5 will be delivered to the Judge’s chambers
to be included in the Record on Appeal for this matter.

~

s
DATED this 3| day of Janup

00220
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BEFORE THE NEVADA STATE PERSONNEL COMMISSION

HEARING OFFICER
CHARLES ROCHA, )
Petitioner-Employee, g
) Appeal No: 1914774-RZ
Vs, )
)
DEPARTMENT OF HEALTH AND HUMAN
SERVICES, ; FILED
Respondent-Employer. ; JuL 9 209
) APPEALS OFFICE

NOTICE OF RESETTING

The hearing in the above entitled action originally scheduled to begin on July 10, 2019,
has been rescheduled to August 23, 2019 at 9:00 a.m. at the following location:

State of Nevada
Department of Administration
2200 South Rancho Drive, Suite 220
Las Vegas, Nevada 89102

On or before August 13, 2019, Pre-Hearing Statements must be served and filed setting
forth the following matters in the following order:

a) A statement of admitted or undisputed facts.

b) A concise statement of the claimed facts supporting the party’s claims or
defenses.

c) A statement of issues of law with supporting case and statutory authority
(memorandum of authorities) and appropriate supporting legal argument.

d) All Exhibits intended to be introduced with an explanation of each Exhibit’s
relevance to the party’s case.

¢) The names and addresses of all witnesses.

f) Any other appropriate comment, suggestion, or information for the assistance of
the hearing officer in the hearing of the case.

g) Certification by counsel that discovery has been completed, unless late
discovery has been allowed by order of the hearing officer.

PO ocH
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A hard copy of the Pre-Hearing Statement and any Exhibits must be filed with the State
of Nevada Department of Administration at 2200 South Rancho Drive, Suite 220, Las Vegas,
Nevada, 39102. Pre-Hearing Statements and Exhibits must be served upon the opposing party.
In addition, an electronic copy of Pre-Hearing Statements and Exhibits must be sent to the
Hearing Officer’s designated assistant. ‘

If either party needs additional assistance of the Hearing Officer to resolve any

disputes regarding this matter, please contact the Hearing Officer’s designated assistant to
schedule a conference call.

DATED this 9th day of July, 2019.

HEARING OFFICER

00222
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing NOTICE OF RESETTING was duly mailed, postage prepaid, OR transmitted via
interoffice mail to the following:

CHARLES ROCHA
3710 JULIUS COURT
LAS VEGAS NV 89129

ANGELA LIZADA ESQ
LIZADA LAW FIRM LTD
501 S7TTH ST

LAS VEGAS NV 89101

RICHARD WHITLEY, DIRECTOR

DEPARTMENT OF HEALTH AND HUMAN SERVICES
4150 TECHNOLOGY WAY

CARSON CITY NV 89706

JACKIE ARELLANO, PERSONNEL OFFICER II
DEPARTMENT OF HEALTH AND HUMAN SERVICES
PUBLIC AND BEHAVIORAL HEALTH/SNAMHS

1321 JONES BLVD

LAS VEGAS NV 89146

SUSANNE M SLIWA ESQ

SENIOR DEPUTY ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL
555 E WASHINGTON AVE STE 3900

LAS VEGAS NV 89101

Dated this Sth day of July, 2019.

186 FOLL G

Zoe Mo@ough, Legal SecretarfI
Employee of the State of Nevada
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BEFORE THE STATE OF NEVADA DEPARTMENT OF ADMINISTRATION
HEARING OFFICER

CHARLES ROCHA,
Petitioner,

Case No. 1914774-RZ

FILED
UL 9 2019

APPEALS OFFICE

VS.

STATE OF NEVADA, ex rel. its
DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Respondent.

N N St N Nt et Nt s s et ot st s ot s

STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER

In consideration of t,hé“q@\(gpqnts and COf}&:ition's ‘coritained hereit, Petitioner-Employee,
CHARLES ROCHA (hereinaftér Employee), and Respondent-Employer, STATE OF NEVADA, ex rel,
its DEPARTMENT OF HEALTH AND HUMAN SERVICES; DIVISION OF PUBLIC AND
BEHAVIORAL HEALTH (hereinafter Employer) and hereby agree and stipulate as follows:

1. The Employer and the Employee enter into this Stipulated Confidentiality Agreement and
Protective Order to establish procedures for the handling of documents and tangible things,
specifically video of an incident of October, 13, 2018, involving a client of Southern Nevada -
Adult Mental Health Services’ Stein Hospital.

2. The Employer shall produce a copy of the incident video to counsel for the Employee

3. The Employee and counse! agree that the video shall only be used for purposes of this personnel
appeal (Case No. 1914774-RZ) and shall only be distributed or shown to:

a) counsel of record for Employer; ~7 77T T e e

b) counsel of record for Employee;

¢) the non-technical and clerical staff employed by counsel of record;

d) interpreters and copying services employed by counsel of record’s employer
to the extent reasonably necessary to render professional services in this case;

DXOIO
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€) any private court reporter retained by counsel for depositions in this case;

f) persons retained by counsel to serve as expert witnesses or consultants in this
case (upon execution of the Acknowledgment governing this Protective Order); and

g) personnel of the Court and Hearing Office.

_—%
Dated this 95 day of June, 2019.

b 15/>07

711 S. Ninth Street

Las Vegas, NV 89101
Attorney for Employee

DMWN\M

SUSANNE M. SLIWA

Senior Deputy Attorney General

555 East Washington Ave., Ste. 3900
Las Vegas, NV 89101

Attorney for Employer

ORDER

IT IS SO ORDERED.

Dated this 4 day of \7&//\/ ,2019

(_RQBERTZENTZ, Esq.
FFICER

2 00225
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE
ORDER was duly mailed, postage prepaid, OR transmitted via interoffice mail to the following:

CHARLES ROCHA
3710 JULIUS COURT
LAS VEGAS NV 89129

ANGELA LIZADA ESQ
LIZADA LAW FIRM LTD
501 S7TH ST

LAS VEGAS NV 89101

RICHARD WHITLEY, DIRECTOR

DEPARTMENT OF HEALTH AND HUMAN SERVICES
4150 TECHNOLOGY WAY

CARSON CITY NV 89706

JACKIE ARELLANO, PERSONNEL OFFICER II
DEPARTMENT OF HEALTH AND HUMAN SERVICES
PUBLIC AND BEHAVIORAL HEALTH/SNAMHS

1321 JONES BLVD

LAS VEGAS NV 89146

SUSANNE M SLIWA ESQ

. SENIOR DEPUTY ATTORNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL
555 E WASHINGTON AVE STE 3900
LAS VEGAS NV 89101

Dated this 9th day of July, 2019.

e

Zoe MeGough, Le ] T
Employee of the State of Nevada
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BEFORE THE NEVADA STATE PERSONNEL COMMISSION

HEARING OFFICER FILED

CHARLES ROCHA, ) JUN -3 2019

Petitioner-Employee, % APPEALS OFFICE

) AppealNo: 1914774-RZ

Vs. )
DEPARTMENT OF HEALTH AND HUMAN %
SERVICES, )

Respondent-Employer. %

NOTICE OF HEARING

The hearing in the above entitled action is scheduled to begin on July 10, 2019, at 9:00
a.m. at the following location:

State of Nevada
Department of Administration
2200 South Rancho Drive, Suite 220
Las Vegas, Nevada 89102

On or before July 1, 2019, Pre-Hearing Statements must be served and filed setting
forth the following matters in the following order:

a) A statement of admitted or undisputed facts.

b) A concise statement of the claimed facts supporting the party’s claims or
defenses.

c) A statement of issues of law with supporting case and statutory authority
(memorandum of authorities) and appropriate supporting legal argument.

d) All Exhibits intended to be introduced with an explanation of each Exhibit’s
relevance to the party’s case.

e) The names and addresses of all witnesses.

f) Any other appropriate comment, suggestion, or information for the assistance of
the hearing officer in the hearing of the case.

g) Certification by counsel that discovery has been completed, unless late
discovery has been allowed by order of the hearing officer.

%LO\ \ 00227
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A hard copy of the Pre-Hearing Statement and any Exhibits must be filed with the State of
Nevada Department of Administration at 2200 South Rancho Drive, Suite 220, Las Vegas,
Nevada, 89102. Pre-Hearing Statements and Exhibits must be served upon the opposing party.
In addition, an electronic copy of Pre-Hearing Statements and Exhibits must be sent to the
Hearing Officer’s designated assistant.

If either party needs the Hearing Officer to issue Subpoenas, the Subpoenas must be
presented for issuance to the Hearing Officer’s designated assistant no later than June 26, 2019.

Motions must be filed no later than June 10, 2019.

If either party needs additional assistance of the Hearing Officer to resolve any
disputes regarding this matter, please contact the Hearing Officer’s designated assistant to
schedule a conference call.

DATED this 3rd day of June, 2019.

ROBERT ZENTZ, ESQ
HEARING OFFICER
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy (?f
the foregoing NOTICE OF HEARING was duly mailed, postage prepaid, OR transmitted via

interoffice mail to the following:

CHARLES ROCHA
3710 JULIUS COURT
LAS VEGAS NV 89129

ANGELA LIZADA ESQ
LIZADA LAW FIRM LTD
501 S7TH ST

LAS VEGAS NV 89101

DEPARTMENT OF HEALTH AND HUMAN SERVICES
RICHARD WHITLEY, DIRECTOR

4150 TECHNOLOGY WAY

CARSON CITY NV 89706

JACKIE ARELLANO, PERSONNEL OFFICER II
DEPARTMENT OF HEALTH AND HUMAN SERVICES
PUBLIC AND BEHAVIORAL HEALTH/SNAMHS

1321 JONES BLVD

LAS VEGAS NV 89146 ~

SUSANNE M SLIWA ESQ

DEPUTY ATTORNEY GENERAL
OFFICE OF THE ATTORNEY GENERAL
555 E WASHINGTON AVE STE 3900
LAS VEGAS NV 89101

Dated this 3rd day o June, 2019.

GV, _

Zoe MeGough, Legal Secretafyf [
Employee of the State of Nevada
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BEFORE THE NEVADA STATE PERSONNEL COMMISSION

HEARING OFFICER FILED
APR 22 2019
CHARLES ROCHA, )
3 ) APPEALS OFFICE
Petitioner-Employee, )
) Appeal No: 1914774-RZ
VSs. )
DEPARTMENT OF HEALTH AND HUMAN 3
SERVICES, )
Respondent-Employer. §

NOTICE OF EARLY CASE CONFERENCE

A telephonic Early Case Conference has been scheduled for May 7, 2019, at 10:30 a.m.
Please use the following conference call information to participate:

DIAL IN NUMBER 702-800-3190

I request that counsel be prepared to discuss scheduling, discovery issues and any other
matters either side wants to discuss.

Dated this 22nd day of April, 2019.

Ppoc ol
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CERTIFICATE OF SERVICE

I hereby certify that service of the foregoing NOTICE OF EARLY CASE
CONFERENCE, was made via e-mail only as follows:

JEANINE LAKE
AFSCME LOCAL 4041
601 S RANCHO DR #C-24
LAS VEGAS NV 89106
jeanine(@afscme.org

SUSANNE M SLIWA ESQ

DEPUTY ATTORNEY GENERAL
555 E WASHINGTON AVE STE 3900
LAS VEGAS NV 89101
ssliwa@ag.nv.gov

Dated this 22™ day of April, 2019.

00231
ROCHA000242



Deonne E. Contin

Steve Sisolak i
Governor Directo
. Michelle Morgando, Esc
S Senior Appeals Office
Northern Nevada: STATE OF NEVADA Southern Nevads
Hearing Office Hearing Offic
1050 E. Williams St. Ste. 400 DEPARTMENT OF ADMIN ISTRATION 2200 S. Rancho Drive, Ste. 21
Carson City, Nevada 89701 . o o s Las Vegas, Nevada 8910
(775) 687-8440 | Fax (775) 687-8441 Hearings Division (702) 486-2525 | Fax (702) 486-287
Appeals Office http://hearings.nv.gov/ Appeals Offic
1050 E. Williams St. Ste. 450 2200 S. Rancho Drive, Ste. 22
Carson City, Nevada 89701 Las Vegas, Nevada 8910
(775) 687-8420 | Fax (775) 687-8421 R {702) 486-2527 | Fax (702) 486-255
o April 16, 2019
Jeanine Lake
Afscme Local 4041
601 S Rancho Dr #C-24
Las Vegas, NV 89106

Susanne Sliwa, Senior Deputy Attorney General
Office of the Attorney General

555 East Washington Ave., Suite 3900

Las Vegas, NV 89101

. RE: Charles Rocha vs Department Of Health And Human Services 1914774-RZ
Dear Mses. Lake and Sliwa:

The State of Nevada Hearings Division has assigned this matter to Robert Zentz, to serve
as the Hearing Officer in this matter.

We will schedule an Early Case Conference to discuss the case and to arrange a mutually
convenient time for the hearing. Services for preparation of audio recording of the hearing will
be provided. However, court reporters may be used in such proceedings, upon the request of
either party and at the-party or parties’ own expense.

I am the assistant assigned to this file. If you have any questions or concerns, please

contact me at 702-486-2532 or zmcgough(@admin.nv.gov.

he McGough
Judicial Assistant

cc: Charles Rocha: crocha68@yahoo.com

. Richard Whitley: rwhitley@health.nv.gov
Jackie Arellano, Personnel Officer II: jarellano@health.nv.gov

@O CO \ 5 00232
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Deonne E. Contir

Steve Sisolak -
Governor Directc
Michelle Morgando, Es
R Senior Appeals Offic:
Northern Nevada: STATE OF NEVADA Southern Nevad:

Hearing Office Hearin, it
IOeSGO E‘.gw'gl‘iams St. Ste. 400 DEPARTMENT OF ADMINISTRATION 2200 S. Rancho Drive, gt% 1

Carson City, Nevada 89701 Las Vegas, Nevada 891(

(775) 687-8440 | Fax (775) 687-8441 Hearings Division (702) 486-2525 | Fax (702) 486-287
http://hearings.nv.gov/

Appeals Office p:Ahearing & Appeals Offic

1050 E. Williams St. Ste. 450 ) 2200 S. Rancho Drive, Ste. 22

Carson City, Nevada 89701 Las Vegas, Nevada 891(

(775) 687-8420| Fax (775) 687-8421 {702) 486-2527 | Fax (702) 486-255

April 5,2019

Charles Rocha
3710 Julius Court
Las Vegas, NV 89129

Richard Whitley, Director

Department Of Health And Human Services
4150 Technology Way

Carson City, NV 89706

RE: Charles Rocha vs Department Of Health And Human Services
Dear Messrs. Rocha and Whitley:

Please be advised that in response to Charles Rocha’s request for a hearing received by
our office on April 3, 2019, we are providing you a list of potential Hearing Officers, pursuant
to NAC 284 and the Personnel Commission’s Hearing Officer Rules of Procedure.

You may each strike one name from the list of potential Hearing Officers provided
below. We suggest the appellant consult with his representative and the employer consult with
the Office of the Attorney General prior to making a strike selection. Please indicate your
strike by drawing a line through the person’s name. Once you have made your choice please sign
and date the strike list below.

Please return this strike list within 7 working days from receipt -of this letter by either
emai] to zmcgough@admin.nv.gov or by faxing to our office at (702) 486-2555. If you do not
choose to strike a name, the Hearing Officer will be selected based on our procedures.

DOCOMH
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Strike one name:

Cara Brown, Esq. Mark Gentile, Esq. Robert Zentz, Esq.

Please complete the following:

Sign Date

DAppellant ORepresentative OEmployer ODAG

Print Name
Address
Address
Phone Number
I Email Address
Thank you,
‘0¢ McGough
Judicial Assistant

cc: Jeanine Lake: jeanine@afscme.org
Jackie Arellano, Personnel Officer 1I: jarellano@health.nv.gov
Linda C. Anderson, Chief Deputy Attorney General: landerson@ag.nv.gov

00234
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D Date Reveived:

APPEAL OF
DISMISSAL, SUSPENSION, DEMOTION, APR -5 2019
OR INVOLUNTARY TRANSFER o

This form is required for an employee or former employee to request a .hearing to determine the
reasonableness of his or her dismissal, suspension, demotion, or involuntary transfer.

Appellantliformationfequiredsection) . i—

o N ey o .

Name: Charles Rocha

=\ nng
Mailing Address: UJEGLENY E
3710 Julius Court
Las Vegas, Nevada 89129

AT o ol o L P e e e - bt o

MAR 2 8 2010
Contact Phone: 708-248-0663

NEVADA DIV, OF HR MANAGEMENT
GRIEVANCES APPEAL S
Employee 1D. #: 48299 CARSON CITY, NEVADA

Email: crocha68 @yahoo.com

Department/Agency at time of Action: DHHS/Stein Forensic Hospital

Appeallaformation|(requiredeection)y - . . .

=

I am appealing the action of: Xid Dismissal [] Suspension [ ]Demotion ] Involuntary Transfer

The effective date of the action was: 03/22/19

Note: The appeal will be deemed timely if it is postmarked or received by the Administrator of the Division
of Human Resource Management within the first 10 working days after the effective date of the action.
This appeal form must be accompanied by the written notification of the appointing authority’s decision
regarding the proposed action provided to the employee pursuant to subsection 7 of NAC 284.6561.

Immediately prior to the action, were you a permanent, classified, State employee? XX Yes D No

Note: Employees who were probationary, unclassified, or not employed by the Executive Branch or the
Nevada System of Higher Education are not eligible to appeal the action.

The remedy I seek is:

X[[] For the dismissal, suspension or demotion to be set aside; and to be reinstated with full pay and benefits
for the period the action was in effect.

[] For the involuntary transfer to be set aside; to be returned to my former position; and if entitled, receive a
per diem allowance and travel expenses paid for the period the transfer was in effect.

] Other:

Note: “Other™” remedies may not be within the jurisdiction of the hearing officer 1o grant.

Briefly explain why you believe the action taken against you was not reasonable; in the case of an involuntary
transfer, please explain how the transfer was made to discipline and/or harass you. Please reference any
statute, regulation, policy, or procedure you believe was violated. Attachments may be added.

NDP-54  2/2019

YOLO\S
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| was dismissed from the Stein Forensic Hospital on 03/22/19 for “patient mistreatment and/or abuse,
patient endangerment and failure to follow policies”. | disagree with this.action and believe the state
has neglected to consider all of the extenuating circumstances which led to why | was dismissed over a
physical altercation with a patient.

The incident with the patient in question involved a number of Forensic Specialists and occurred on
10/13/18. This patient is a very aggressive, assaultive one who has attacked staff previously and even
after the October incident. It took a number of staff to restrain him and to calm him down. This was
after this patient physically assaulted me on that date. He hit me numerous times in the face and on my
body while threatening my life and pinning me down. As | said, it took a number of co-workers to assist
with restraining this patient and helping me get free.

it should be noted that following my altercation with this patient, the treatment team for this individual
found it necessary to have this patient in waist restraints whenever he is let out of his room. Prior to
that, no restraints were used.

| believe that the agency decision to dismiss me was unfair and unnecessary. | believe that | have always
been a dedicated employee who has worked very hard to become a supervisor and more importantly,
the kind of employee the Division expects me to be. | believe that this disciplinary action is excessive
and needs to be reversed. :

00236
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(A:p“p"ellantiRepraenta on}(f"e*(iuir‘ed’ ISecticr tion )). S :' e T
You may represent yourself or be represented by an attorney or other person of your choosmg A
. representative may be designated at a later date. I choose t0:
[J Represent myself
XDd Designate the following representative to act on my behalf during the course of this appeal:
Name:Jeanine Lake-AFSCME Local 4041 Phone: 702-431-3113
Address:601 S. Rancho, LV NV. 89106

Fax: 702-33 l -3066
[Signature( (reqmredi chon)) L . S . R

By signing this form, you are requestmg ahearing to determme the reasonablencss of the action and affirming
that the information you provided,is true and correct.

Appel]ant Signature: MMM . Date: _3- 29" /4.

R U LG SRS S LR A T T————— RCH [ R i L L

i e e oo e

General: Permanent class:t' cd State employces are elxglble to file an appeal. Attachments ] thxs form may
be provided however, evidence and back-up documents need not be provided at this time; prior to the
hearing, the clerk will send a request for any supporting material. If you have received a Specificity of
Charges or written notice of involuntary transfer, you must attach it to this appeal. Notification of a hearing
will be sent to you or your designated representative by regular mail.

The ap;ﬁeal procedures and statements made on this form do not include all of the rights available to an
appellant. It is advisable to review NRS 284 and NAC 284 prior to requesting a hearing. Appeal hearings are
open to the public and decisions by a hearing officer are public information.

. When to File an Appeal: The appeal will be deemed timely filed if it is either postmarked or received by

the Administrator of the Division of Human Resource Management during the period begmnmg on the first
working day after the effective date of the action that is being appealed and ending on the 10" working day
after the effective date. Appeals received before or after this period may be dismissed as untimely.

Whistleblower Retaliation Appeal: If you believe the action you are appealing was based on retaliation due
to your disclosure of information concerning improper governmental action, please submit your appeal on
the NPD-53 form, “Appeal of Whistleblower Retaliation Under the Provisions of NRS 281.641.”

Where to File an Appeal: The appeal may be submitted by mail, email, fax-or hand delivery. Please submit
the appeal to:
Administrator, Division of Human Resource Management
c/o Employee and Management Services
100 N. Stewart St., Suite 200
Carson City, Nevada 89701-4204
Fax (775) 684-0118 Phone (775) 684-0135
Email: HearingClerk @admin.nv.gov

) SCHEDULED ON

NDP-54  2/2019 ArK 22 2018

HEARINGS DIVISION

/976776 - R 7ROCHA000248



STATE OF NEVADA

STEVE SISOLAK JULIE KOTCHEYAR *

Gavernor Adwminisirate, DPBH

RICHARD WIITLEY, MS
Divectar, DIHHS

HISAN AZZAM, M.D,
Chief Medicad Officer

DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF PUBLIC AND BEHAVIORAL HEALTH
4150 Technology Way, Suite 300
Carson City, Nevada 89706
Telephone: (775) 684-4200 - Fax: (775) 684-4211

CONFIDENTIAL

This s a confidential document. 1t is not intended that this document or the information within it be
disseminated to other employees.
March 19,2019

Charles Rocha

2412 Sage Point Circle
Las Vegas, NV 89128

Dear Mr. Rocha:

In response to the Pre-Disciplinary Hearing held on Monday, March 18, 2019, I have discussed
your case with the Southemn Adult Mental Health. Services (SNAMHS) Outpaticnt Administrator.
After due consideration of the available facts and the information you presented during the
hearing, I concur with the recommended disciplinary action as proposed in the Specificity of
Charges (NPD-41) you received on March 7, 2019, as appropriate and shall remain with the
effective date of March 22, 2019. This notice is being provided to you in accordance with
Nevada Administrative Code (NAC) 284.656.

If you have any questions related to this matter or the disciplinary procedure, please contact
SNAMHS Human Resource Officer, Jackie Arellano at (702) 486-0444 for assistance. You also
have a right to appeal this decision with the Division of Human Resource Management in
accordance with Nevada Revised Statute (NRS) 284.390.

Sincerely,
ulic Kotchevar
Administrator, Division of Public and Behavioral Health

cc:  Jackie L. Arellano, Personnel Officer II, DPBH, SNAMHS
Susanne Sliwa, Deputy Attorney General

00238
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Electronically Filed
7112020 4:44 PM
Steven D. Grierson

CLERK OF THE COUEE
AARON D. FORD Cﬁwf s AR

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada 89101
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-J
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25
HEALTH,
Petitioner,
vSs.

CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND
ORDER ON PETITION FOR JUDICIAL REVIEW

Date of Hearing: May 26, 2020
Time of Hearing: 10:00 a. m.

This matter having come on for hearing on May 26, 2020 for Southern Nevada Adult Mental
Health’s Motion For Stay before this Honorable Court and Susanne M. Sliwa, Deputy Attorney General,
appearing telephonically on behalf of Petitioner State of Nevada Department of Health and Human
Services, Division of Public and Behavioral Health (DPBH) and Angela J. Lizada, Esq. on behalf of the
Respondent Charles Rocha This Honorable Court having reviewed all the documents, having heard all

the evidence and arguments of counsel;

gvﬁéa;%w Dismissal Summary Judgment Y

invohmtary Dismissal Stipulaied Judgment ;A

L1 Stipulsted Dismissal O Default Judgfs;;m N, m ' 06/23/2020
L3 #otion 1o Diswiss by Deft(s) 1 sudgment of Arbiration
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IT IS HEREBY ORDERED AND DETERMINED that Petitioner’s Petition for Judicial
Review is GRANTED IN PART and DENIED IN PART.

THE COURT FINDS that the Hearing Officer committed clear error by ultimately applying a
use of force standard to make the determination that the Respondent’s actions were justified when the
Respondent was actually charged with patient abuse.

THE COURT FURTHER FINDS that enough evidence has been presented to warrant a stay
due to the potential for irreparable harm should Respondent Rocha be returned to his former position.

THE COURT FURTHER FINDS that, based upon this clear error, the Hearing Officer did not
get to the issue of whether the Respondent’s actions were justified.

THE COURT FURTHER FINDS that the Petition for Judicial Review is GRANTED to the
extent that the Petitioner is requesting that the decision of the Hearing Officer be REVERSED due to the
he fact that the decision was based upon clear error in not applying the court standard of review.

THE COURT FURTHER FINDS that the Petition for Judicial Review is DENIED as to the
Petitioner’s request for the Court to enter a different ruling and ultimately decide that there was just cause
for the termination of the Respondent and that the termination should be upheld.

IT IS HEREBY ORDERED AND DETERMINED that this matter shall be REMANDED back
to the Hearing Officer for review and to make a détermination based upon the proper standard and the

actual charges against the Respondent.

o
DATED this daya ‘ of June, 2020.

/KANHLEEN E. DELANEY
DISTRICT COURT JUDGE L

AARON D. FORD TG
Attorney General

By:  /s/ Susanne Sliwa
Susanne M. Shiwa

Deputy Attorney General

Nevada Bar No.:4753
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for Petitioner,

State of Nevada, Division of Public and
Health (DPBH)

ROCHAO000251




Electronically Filed
2/11/2021 2:05 PM
Steven D. Grierson

CLERK OF THE CO
SUPPL w E ;“*““”"’"“

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: FAX (702) 386-6812
Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA ex rel, its DEPARTMENT OF | Case No.: A-19-804209-]
HEALTH AND HUMAN SERVICES, DIVISION Dept. No.: 25
OF PUBLIC AND BEHAVIORAL HEALTH

Petitioner,
VS. RESPONDENT CHARLES ROCHA’S
SUPPLEMENT TO THE RECORD
CHARLES ROCHA,; STATE OF NEVADA, ex rel. FOLLOWING REMAND FROM
it’s DEPARTMENT OF ADMINISTRATION, DISTRICT COURT

PERSONNEL COMMISSION, HEARING

15

16

17

18

19

20

21

22

23

OFFICER,

Respondents.

COMES NOW Respondent Charles Rocha by and through undersigned counsel Adam Levine,

Esq. and hereby supplements the Record following the Remand from District Court attached hereto as

follows:

1. Findings of Fact Conclusions of Law Decision and Order Following Remand from

District Court, filed January 12, 2021 [ROCHA00001 — ROCHA00009];

2. Employee’s Petition for Reconsideration [ROCHA00010 — ROCHA00017];

ROCHAO000252
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3. Respondent-Employer’s Response to Employee’s Petition for Reconsideration

[ROCHA00016 — ROCHA00019]; and

4, Decision and Order [ROCHA00020 — ROCHA00022].

DATED this // {/(;;of February 2021.

DANIEI ~BSQ.
Nevada State Bar No. 002003
office@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner

ROCH
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CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the _UE\
day of February 2021, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically
transmitted a true and correct copy of the above and foregoing RESPONDENT CHARLES ROCHA’S
SUPPLEMENT TO THE RECORD FOLLOWING REMAND FROM DISTRICT COURT by way of
Notice of Electronic Filing provided by the court mandated E-file & Serve system, to the e-mail
address on file for:

Aaron D. Ford, Esq.

Attorney General

Susanne M. Sliwa, Esq.

Deputy Attorney General

Nevada Bar No. 4753

Office of the Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Attorney for State of Nevada, Division
of Public and Behavioral Health

ANAY

An employee of the
LAW OFFICE OF DANIEL MARKS

ROCHA000254
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% HEARING OFFICER

BEFORE THE NEVADA STATE PERSONNEL COMNISSION

Charles Rocha,

Petitioner/Employes, Case No.: 2106668-RZ

Vs, FINDINGS OF FACT
STATE OF NEVADA, exrel. it’s
DEPARTMENT OF HEALTH AND
HUMAN SERVICES.

CORCLUSIONS OF LAW
DECISIOR AND ORDER FOLLOWING

Respondent/Employer REMANE FROM DISTRICT COURT

N oot ot Ne? Vo St Sy N o vz Sepel Seret’

|

On Drecermber 4, 2020 the undersigned received Notice of Entry of Order and the
District Court Decision on the Employer’s Petition for Judicial Review.

Om June 29, 2020 the Honorable Kathieen Delaney, Judge of the 3™ Judicial District
Court, Diepariment 25 “found that the Hearing Officer commitied clear ervor by
ultimately applying & use of force standerd to make the determination that the
Respondent’s actions were justified when the Respondent weas actually charged with
peatient abuse.” The Court ordered the matier remanded to the undersigned 1o “meke a
determination besed upon the proper standard and the
actusl cherges ageinst the Respondent.”

Om December 9, 2020 a teleconference wes conducted with Angels J. Lizada, Fsg.,
Lizada Law Fime, Lid for the Employee and Susanne M. Shiwa, Esq., Senior Deputy
F Aﬁomc;: General for the Employer. The purpose of this conference was to ensure that

the eppropriate standard and alleged violation were clearly defined.

-

Pags 1 of 8
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1 Counse] submitied that the decision on remand in this case is 2 determination of
whether the termination was justified besed upon the charge of patient abuse stated on
the NPD-41,

5 The parties stipulated that the awthority granted the Hearing Officer under NRS

6 | 284,390(6) is to determine whether the agency had just cause for the disciphine “as

T I provided in NRS 284.385.” A diswissal for “just cause is one which is not for any

| arbitrary, capricious, or illegal reason and which is one based upon facts (1) supported by
substantial evidence and () reasonsbly believed by the employer o be true.” Sw. Gas
11 il Corp. v. Vargas, 111 Nev. 1064, 1077, 01 P.2d 693, 701 (1995).

12 O’Keefe v. State, Dep't of Motor Vehicies, 134 Rev. 752,431 P.3d 350

13 (2018) instructs Hesring Officers 1o wtilize 2 three-step process in deciding when
14
. reviewing disciplinary decisions:
15
1% 1) the Hearing Officer must review, de nove, whether the employee committed

the alleged violation;

2} whether the alleged viclation is & ssrious violation of law or regulation that
18 would make the most severe discipline appropriate for & first discipline; and

3) & deferential standard of review is utilized with regards to whether a
20 termination is in the “good of pablic service.”

21 Tt was stipuiated that the above be used in the determination of whether the

termination of Cherles Rocha for the charge of patient abuse was justified.

The Hearing Officer set aside his previous evaluation of the facts and policies and
25 m&éen?assmpﬁ@mmgmﬁmgﬁmimmmcemguﬂtoﬁhemﬁoywwhmmﬁnga
26 |1 decision in this remanded case. The hearing officer was guided solely by the weight of

the evidence and testimony presented at the hearing end pleadings when making these

ROCHA00002
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Findings of Fact, Conclusions of Law, Decision’ and Order.!

Pursuent to O ‘Keefe v. State, & de novo review of the essential facts in this matier wes
conducted.” Patient ebuse must be proven by & preponderance of the evidence that the
act committed was both willfid and unjustified.’ NRS 2814.170.1, defines “Willful

violetion” as where the public officer or employes, acted intentionally and knowingly.

| I is clear the Employes imtentionally and knowingly struck the Patient in the course of

ar altercation. However, did the Employes act with the knowledge his scts may violate
NRS 433.554, RAC 433.200, DPBH Division Policy CRR-1.2 and SNAMHS Policy
OF-LDR-207

KRS 433.554.5(s} and WAC 433.200 define patient abuse as any willful and
unjustified inflicton of pain, injury or mental anguish upon & person served by DPBH
or contract sweff. DPBH Division Policy CRR-1.2 and SNAMHS Policy OF-LDR-20
policy expressly prohibit abuse of neglect of any person receiving services. DPBH
Division Policy CRR-1.2 further staies that agency and contract staff will receive
treining about use and neglect of consumers. During the hearing the Employee
admitied he received the Employer’s iraining regarding the use of force during his

employment.*

! Nevads Personne} Comraission, Hearing Officer Bules of Procedure Rule 1.1,

% The svidence reviewed for this first siep in the procees tncluded the hearing testimony, the swveillance
video, tie pre-hesring statzments and the exhibite, and the Employer’s policies, the Nevada Reviged
Sinfutes and Nevads Administrative reparding the abuse of patients.  ~

3 WRS 233B.121.9.

4 Exhibit F to Employer's Pre-hearing staternent,

Page 3 of 8
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Trid the Employes Abuse the Patient?

During the hearing the Employer feiled to present any evidence regarding the
policy and training on the use of force provided all employees or under what
conditions would any use of force be justifieble. In the Request for Rehearing or
to Reopen the Record post the bearing the Employer submitted SNAMES Policy
Number FF-SP-28 regarding the Use of Force guidelines for all policies. That
policy states that it's Conflict Prevention end Response Techniques will be used
first ins ofl situations. Excessive force wnder this policy is defined as any physical
st or action which is more thar the amount necessary o manage the client or
situation.” However, at this time Policy Humber FF-SP-28 will bs uilized in
making the decision. This policy steies that the use of force will be equivalent to
the threat and will ceese upon the threat being reduced.” (emphasis added).

It is wmcontroveried that the Emploves while on the fioor struggling with the Patient
other employees arived 10 assist and they were able to pull the Patient’s right amm from
the Employee’s back. However, the Employes’s right arm remained trapped between
the Patient and the other employess., The Employee contends thet the Petient was
spitiing in his face during this time, that the Emplovee was in fear for his life and that
he bit the patient in an effort to bresk free, not to punish him ® The video clearly shows

the Patient was moving his fece toward the Employee’s face and was in close to the

-

? The requiest to Reopen the Record wes deemed inappropriste dus to the fact the Employer failed 1o
submit the evidence during, as an sttachment to its pre-hearing statement or during the hearing when it
kad emple opportunity to de so,

¢ Spitting on another person i & battery as defined by NRS 200.481, see Hobbs v, State, 251 P33 177
{Nev.2011).

Page 40f' 8
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Employes. That testimony was not contradicied. No other employess directly involved
in the sltercstion reported secing any abuse or excessive foree being used.

The Investigator and reviewing officials conchaded that the video evidence
established the Patient was not struggling or trying to fight back when he was siruck
end was under control of multiple employees. Therefore, they each decided that the
Employee not acting in self-defense or to gain control of the situation but was acting in
retaliation and/or to punish the Patient.”

The Hesring Officer reviewed, several times, the surveitlence video. The video
shows that at the time the Employee struck the Patient there were 4 oiher employees
stiemnpting to resizain the Patient. The Patient did not appesr to have compleisly
surrenidered or become passive and thet significant force was required io keep the
Patient in the position on the floor.

The Employer’s policies are permit employess to defend themselves from agsault
end battery, but they are required to cease the use of force when the threat has been
reduced. Here the Employes was being battered when he was being spit on by the
Patient. In accordance with the Employer’s policies the Emploves was entitled to
defend himself from thet assault and bettery, but only by using the minimal force
evaileble and be was required to cease the use of foree once the threat was reduced,

As noted above the Patient was restreined by other employees and his only violent

conduct toward the Employee was spitting. The Employez had the opportunity and

?The}ﬁwrmgOﬁiwdaesmtmtasevﬁmcﬂhemcﬁmm < or opindons of the mvestigator and
mimngoﬁma&wﬁhmmmﬁe&spﬁmsm@fmmémmﬁmm

¥ The Patient had to be restrained by employees for spproximately 7 minutes and 5 employess were
required to secure the Petient in 2 restraint cheir,

-

Page 5 of §
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obligation to use a reduced level of foree o prevent the patient from spitting on him
simply using his hand to block the Patient from spiiting on hir without striking him.
Because the Employee had less forceful options and Department training on the use of
force, the Employee used excessive force and violated lew and policy when he struck
the Patient. In accordance with NRS 284.385 and numerous Employer policies the
Employee was justifiably subject to discipline for his action.

Es this viclation & serious viokation of low or regufation?

Abuse of a patient who is in the care and custody of the State is e violation of the
KRS 433.554.2(2) which specifies that it is & gross misdemesnor to sbuse g paient
when it does not result in substamiial bodily harm o the consumer,

Therefore, this is & serious violation of lew and regulation. Conseguemly, the
Employer bes authority to impose the discipline up to dismissal for a first offense.

Using & deferemtisl standard of review was
theis termination impesed for the “good of public service?”

The decision to terminate the Employes was not made for an arbitrary, capricious, or
illegal reason. The decision to terminate the Employes was established by 2
preponderance of subsiantial evidence and was reasonably believed by the employer to
be true. Utilizing 2 deferential standard of review this termination was for the “good of
public service.”

FINDINGS OF FACY
1} The Employee was trained regarding the Employer’s use of force policies and the
profibition of the excessive use of force or patient abuse found in the Nevada
Revised Stantes, Nevads Administrative Code and Employer Regulations.

2) The Employee wilifully struck the Patient in the face twice on Ociober 13, 2018,

-
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The Patient and Employee were being held in place by multiple employees when
the Patient was struck.

Once the Patient’s arm was removed from sround the Employee’s back and was
restrained by other employess the significant threat to the Employee was reduced.

The Employes had less forceful options to protect himself from being spit on by the
Patient.

The Employee was lewfully entitled to use the minimal force available to profect
himself from being spit on by the Patient.

The Patient used excessive foree by striking the Petient 10 protect himself from
being spit on,

The preponderance of substantial evidence does not prove the Employee was acting
in retafistion or © punisk the Patient.

CONCLUSIONS OF LAW

Parsusnt 1o NRS 284.383 the Employer has adoptsd by regulation a system for
admimisiering disciplinary mesasures against a state employes.

Pearsuant to NRS 284.385 the sppointing authority has discretion to dismiss any
permanent classified employes when the good of the public service will be sarved
thereby,

The Employes timely reguested in writing & hearing before the hearing officer of
the Commission to determine the ressonebleness of the action,

The Employer timely filed its Petition for Judicial Review pursusnt to NRS 284.383
and NRS 233B.130.

The Employes used excessive force in violation of SNAMHS Policy FF-SP-28.

The Employee violated the SNAMHS Code of Ethics and the DPBH Division
Policy CRR-1.2.

Substautial evidence of & policy violation justifies the dacmen to impose discipline
pursuant to NRS 284.385.

The Employer’s decision to terminate the Employee was for the good of public
service pursusnt to NRS 284.383.

Page 7of 8
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BECISION -

The Employer’s decision to dismiss the Employee from employment with the

State was for the good of the public service and is susteined.
ORDER

Besed upon foregoing findings of fuct, and conclusions of lew and good
cause appearing therefore,
IT IS HEREBY ORDERED, wm@m AND DECREED:

The Employer’s decision o dismiss the Employes from public service is
AFFIRMED.

DATED tirs 12th dey of January 2021,

ROTICE: Parseant to NRS 233B.138, should apy party desire to appes! this finel
determinstion of the Hesring Officer & Petition for Judicial Review must be filed
with the District Court within 30 deys after service by mail of this decision.

Fage 8 of 8
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,

© Appeals Division, does hereby certify that on the date shown below, a true and correct copy of
: the foregoing FINDINGS OF FACT CONCLUSIONS OF LAW DECISION AND ORDER

. was duly mailed, postage prepaid, OR transmitted via interoffice mail to the following:

| CHARLES ROCBA
3710 JULIUS COURT
LAS VEGAS NV 89129

ANGELA LIZADA ESQ
LIZADA LAW FIRM LTD
711 S 9™ STREET

- LAS VEGAS NV 89101

- RICHARD WHITLEY, DIRECTOR
. DEPARTMENT OF HEALTH AND HUMAN SERVICES

4150 TECHNOLOGY WAY
CARSON CITY NV 89706

JACKIE ARELLANO, PERSONNEL OFFICER Tt
DEPARTMENT OF HEALTH AND HUMAN SERVICES
PUBLIC AND BEHAVIORAL HEAL TH/SNAMIS

1321 JONES BLVD
LAS VEGAS NV 89146
| SUSANNE M SLIWA ESQ
| DEPUTY ATTORNEY GENERAL
. OFFICE OF THE ATTORNEY GENERAL
355 E WASHINGTON AVE STE 3%00
LAS VEGAS NV 89101
Dated this 12 day of January, 2020,
él: ¥ e S
Nataly Rann, Legal Secretary II
Employee of the State of Nevada
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ANGELA J. LIZADA, ESQ.
Nevada Bar No. 11637
LIZADA LAW FIRM, LTD.
711 S. 9th Street

Las Vegas, NV 89101

(702) 979-4676

Fax: (702) 979-4121
Attorney for Employee

BEFORE THE NEVADA STATE PERSONNEL COMMISSION
HEARING OFFICER

CHARLES ROCHA, Case No.: 1914774-RZ

Employee,

STATE OF NEVADA DEPARTMENT OF
CORRECTIONS,

Employer.

EMPLOYEE'S PETITION FOR RECONSIDERATION

COMES NOW, CHARLES ROCHA, by and through his attorney, ANGELA J.
LIZADA, ESQ. of LIZADA LAW FIRM, LTD., and submits his Petition for Reconsideration
of the Hearing Officer’s Decision filed and served on January 12, 2021 pursuant to NRS
233B.130(4).
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MEMORANDUM OF POINTS AND AUTHORITIES
I. STANDARD FOR RECONSIDERATION

NRS 233.130(4) allows a Petition for Reconsideration of Administrative Decisions withirn
15 calendar days after the date of service of the decision. This decision was filed and served on
January 12, 2021, and thus the reconsideration must be submitted by January 27, 2021. Further, 4
hearing officer is required to grant or deny such a petition at least five days before the expiration
of the time for filing a petition for judicial review, thus a decision on this petition must be submitted
on or before February 6, 2021.

Reconsideration is appropriate where the final order is: a) in violation of constitutional o
statutory provisions; b) in excess of the statutory authority agency; e) clearly erroneous in view off
the reliable, probative, and substantial evidence on the whole record; or f) arbitrary or capricious
or characterized by abuse of discretion. NRS 233B.135(3).

Ii. REVERSAL OF PRIOR DECISION WAS COMMITTED WITH CLEAR ERROR IN
VIEW OF THE RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE ON THE
WHOLE RECORD AND THUS ABUSED HIS DISCRETION

Mr. Rocha requests reconsideration of the Hearing Officer’s January 12, 2021 decision to
affirm the Employer’s termination of Charles Rocha (“Mr. Rocha™). In that decision, the Hearing
Officer found that Mr. Rocha’s act was excessive force, because the “Patient was restrained by
other employees and his only violent conduct towards Employee was spitting™, however, the
testimony presented at hearing indicated that the Patient still had his legs wrapped around Mr
Rocha’s right leg (ROA page 75, lines 8-10), the Patient’s left arm was around Mr. Rocha’s back|
(ROA Page 76, lines 8-10, 17-18, 20-21; Page 80, Lines 1-20), and the patient was still actively]
pulling Mr. Rocha’s leg outwards in a painful manner (ROA Page 79, Line 12-13; Page 80, Lines
1-20), while pulling Mr. Rocha down with his left arm (ROA Page 79, Line 17-19; Page 80, Lines
1-20), while spitting and continuing to threaten Mr. Rocha verbally while physically fighting to

still get at Mr. Rocha. The Patient’s act of using both legs on an older and disabled person to

2
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Torcefully pull his legs apart, even while employees were trying to contain him, while at the same
time spitting in his face and pulling Mr. Rocha down towards him while continuing the threats of
harm while causing Mr. Rocha harms, shows the spitting was not the only violent action. Further,
the hearing officer in the prior (first) decision recognized the “entanglement™ and the ongoing
resistance and struggling that was STILL occurring until Mr. Rocha struck the patient, but those
facts are absent in the new decision. The new decision was based on the same facts and only the
standard of review changed, yet the Hearing Officer’s new decision completely omits the very
relevant facts of the ongoing struggle, including the Patient actively holding Mr. Rocha’s leg and
pulling it outward and using his arm to pull Mr. Rocha down, trapping one of Mr. Rocha’s arms,
while still threatening “1ll fucking kill you™ while spitting in Mr. Rocha’s face at the same time,
The Hearing Officer also recognized in the first decision that the amount of force with the strikes
was minimal. It is concerning that the Hearing Officer’s new decision does not apply the new
standard to the finding of facts that was made upon the hearing and review of the evidence, buf
now completely changes the findings of facts that were made and igpores findings that were madg
prior that are relevant to properly evaluate the matter and apply the standard of review to the facts
The facts did not change, but the hearing officer no longer mentions or considers the undisputed
facts that were presented at the hearing. The failure of the Hearing Officer to even mention these
critical facts in the new decision is an abuse of discretion.
IL. FATLURE OF EMPLOYER TO PROVIDE EMPLOYEE RIGHTS AS PEACE
OFFICER REQUIRES THE DISCIPLINE BE VACATED AND THE HEARING
OFFICER’S NEW DECISION TO AFFIRM THE DISCIPLINE IS IN VIOLATION OF

STATUTORY PROVISIONS AND THUS THE HEARING OFFICER EXCEEDED HIS
STATUTORY AUTHORITY

Additionally, even ignoring the discrepancies between the two findings of facts, all based

on the same hearing, the record shows that the Employer failed to comply with the noticel

ROCHAO0001
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provisions of the Peace Officer Bill of Rights found in Chapter 289 of the Nevada Revised Statutes|
Pursuant to NRS 289.240, Forensic Technicians and Correctional Officers employed by thq
Department of Health and Human Services have the powers of peace officers when performing
duties prescribed by the administrator of the division. The evidence at the hearing established that
Mr. Rocha was employed as a forensic technician, which is a Category Il Nevada POST Certiﬁed
Peace Officer, working at Stein Hospital. Mr. Rocha was served with a Notice of Employee Rights
on November 2, 2018, in accordance with NRS 284.387 stating that Mr. Rocha was the subject of
an internal administrative investigation relevant to the allegations of “patient mistreatment and/ox
abuse, patient endangerment, and failure to follow policies and procedures.” Investigators then)
met with Mr. Rocha on January 15, 2019.

NRS 289.055 required Employer to have written policies in place, but Employer did nof
have any such written policies in place. Further, NRS 289.060 and NRS 289.080 provide specifig
notice requirements and specify that those notice requirements are mandatory and must be
followed to the letter. The Notice of Investigation was deficient pursuant to NRS 289 in this case|
as it failed to: 1) provide an adequate summary of alleged misconduct to provide Employee with
an opportunity to prepare for his interview; 2) inform Employee of his right to bave two
representatives of his choosing during an interview relating to the investigation; 3) state the name
and rank of the officer in charge of the investigation and the officers who will conduct any
interrogation or hearing; 4) provide the name of any other person who will be present at the
interrogation or hearing; and 5) include a statement setting forth the provisions of subsection 1 of]
NRS 289.080 regarding the rights of the Employee to have two representatives of his choosing

present during any phase of an interrogation.
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Pursuant to Ruiz v. City of North Las Vegas, the failure of the Employer to comply with
those provisions renders the disciplinary decision inappropriate and must be vacated. Ruiz v. City
of North Las Vegas, 127 Nev. 254 (2011). The Nevada Supreme Court found that “the Peacq
Officer Bill of Rights represents the Nevada Legislature’s recognition that peace officers, becausej
of the important role they play in maintaining public safety, deserve additional protections that arej
unavailable to other public employees™ and that when “our legislature enacts statutes purporting
to grant a group of people certain rights, we will construe the statutes in a manner consistent with
the enforceability of those rights.”

Based on the foregoing, it is clear that the discipline against Mr. Rocha MUST be vacated
pursuant to NRS 289 and the Nevada’s Supreme Court decision in Ruiz.

DATED this 19th day of January, 2021.

LIZADA LAW FIRM, LTD.

)

J’mq Lo ;: Re 22

ANGELA J. LIZADA, ESQ.
Nevada Bar No. 11637

711 S. 9th Street

Las Vegas, NV 89101
angela@lizadalaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of January, 2021, a true and correct copy of the
foregoing Pre-Hearing Statement was emailed, with a hard copy also being mailed by USPS first
class mail, to the following:

Suzanne Sliwa, Esq.

Senior Deputy Attorney General
ssliwa(@ag.nv.gov

Robert Zentz, Esq.
Hearing Officer
nrann@admin.nv.gov

- 4
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An employee of Lizada Law Firm, Lid.
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BEFORE THE STATE OF NEVADA PERSONNEL COMMISSION

HEARING OFFICER
CHARLES ROCHA, )
)
Petitioner, )
)
vS. ) Case No. 1914774-RZ
)
STATE OF NEVADA, ex rel. its )
DEPARTMENT OF HEALTH AND )
HUMAN SERVICES )
)
)
)
Respondent. )
)
)

RESPONDENT-EMPLOYER'S RESPONSE TO EMPLOYEE’S PETITION FOR

RECONSIDERATION
COMES NOW, the STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN

SERVICES, (hereinafter Employer) by and through its counsel, AARON D. FORD, Attorney General,
and SUSANNE M. SLIWA, Deputy Attorney General and submits this Response to Employee’s Petition
for Reconsideration, filed and served on January 19, 2021 pursuant to NRS 233B.130(4), of the Hearing
Officer’s Decision on Remand.
MEMORANDUM OF POINTS AND AUTHORITIES
|8 STATEMENT OF THE CASE

The Hearing Officer issued a Decision on Remand in this matter on January 12, 2021. This
decision reversed his prior decision and upheld the termination of the Employee. The Employee has
now submitted a Petition for Reconsideration claiming that the Hearing Officer comumitted clear error and
that the Hearing Officer exceeded his statutory authority. The Employer submits that the Decision on
Remand is correct and that the Hearing Officer neither exceeded his statutory authority nor committed
clear error.

i
i
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1L LEGAL ARGUMENT

A. Standard for Reconsideration

Petitions for reconsideration of administrative decisions are permitted pursuant to NRS
233B.130(4). The Nevada Personnel Commission’s Hearing Officer Rule of Procedure 11.7 allows a
petition for reconsideration to be filed with the Hearing Officer within 15 calendar days after the date of
service of the decision. A Hearing Officer is required to grant or deny such a petition at least five days
before the expiration of the time for filing a petition for judicial review.

Reconsideration is appropriate where the Hearing Officer is presented with: (1) newly discovered
evidence; (2) committed clear error; or (3) if there is an intervening change in controlling law. See
McDowell v. Calderon, 197 F.3d 1253, 1255 (9th Cir. 1999). In this case, the Employer submits that the
Hearing Officer’s Decision on Remand upholding the termination of the Employee does not meet any of
the criteria for reconsideration.

B. The Hearing Officer Did Not Commit Clear Error.

The Hearing Officer was fully aware of and considered all the relevant facts in his Decision on
Remand. The findings of fact were not changed as the Employee claims. The proper standard of review
used in the Decision on Remand allows and mandates a different finding and decision when reviewing
the same facts. The client abuse standard is a very different standard of review than the use of force
standard that was used in the first Decision. The differences in the two standards merit different
conclusions of law. There was no clear error or abuse of discretion.

C. The Peace Officer Bill of Rights Issue Has Been Waived.

The Employee has waived any arguments not raised at the hearing level. The Petition for
Reconsideration 1s the first and only time that the Employee has raised the issue regarding the Peace
Officer Bill of Rights. The Employee has had no less than four opportunities to raise that issue. It could
have been raised at the administrative hearing level, in response to the Employer’s Petition for
Reconsideration, to the District Court during the Petition for Judicial Review process and prior to the
Hearing Officer’s Decision on Remand (after the District Court’s decision). The issue was never raised.
i
1
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The record in this matter is closed. The Hearing Officer specifically declined to reopen the record
as requested by the Employer in its Petition for Reconsideration.
consider or decide a claim that is being raised for the first time in the Employee’s Petition for
Reconsideration of the Decision on Remand.

The Employee’s failure to raise all appealable issues at the administrative hearing level i

The Hearing Officer should not

constitutes a waiver of any issues that were not properly raised. The Employee has had ample :

opportunities to bring forth this claim. The Peace Officer Bill of Rights issue is improper and should not 1

be considered by the Hearing Officer.

118

CONCLUSION

For the foregoing reasons, Southern Nevada Adult Mental Health Services

respectfully requests that the Employer’s Petition for Reconsideration be denied.

RESPECTFULLY SUBMITTED this 25% day of January, 2021.

By:

AARON D. FORD
Attorney General
State of Nevada

/s/ Susanne Sliwa

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Susanne M. Sliwa

555 E. Washington Ave. #3900
Senior Deputy Attorney General
Nevada Bar No.:4753

Attorneys for Employer
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CERTIFICATE OF SERVICE

1 hereby certify that I am an employee of the Office of the Attorney General and that on the 25%
day of January, 2021, I served a copy of the foregoing RESPONDENT-EMPLOYER’S RESPONSE
TO EMPLOYEE’S PETITION FOR RECONSIDERATION by email, and by also placing a copy of

said document in the Nevada State Department of General Services for mailing addressed to:

Angela Lizada, Esq.
LIZADA LAW FIRM, LTD.
711 S. 9% Street

Las Vegas, NV 89101
angela@lizadalaw.com

Robert Zentz, Esq.

Hearing Officer

2200 S. Rancho Dr. Suite 220
Las Vegas, NV 89102
nrann(@admin.nv.gov

/s/ Lanette Davis .
An Employee of the Office of the Attorney General :
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BEFORE THE HEVADA STATE PERSONKEL COMRBISSION

HEARING OFFICER
Charles Rocha. )
J
Petitioner/Employee, b Case No.: 2106668-RZ
J
V5. } DECISION AND ORDER
}
STATE OF NEVADA, ex rel. it's }
DEPARTMENT OF HEALTH AND )
HUMAN SERVICES. 3
i
Respondent/FEmployer }
)

On January 19, 2021 Angela 1. Lizada. Esq.. Lizada Law Fiom. Lid for the
Emplovee filed a Petition for Reconsideration of the undersigned’s Decision and Order
following remand the remand of the matter from the District Court. On January 26,
2021 Susanne M. Sliwa. Esy., Serdor Deputy Attorney General filed an Opposition
this Petition on behalf of the Employer. !

The District Court Order found clear error in this Hearing Officer’s application of
the use of force standard for law enforcement as opposed to the proper standard for use
of force policy by mental health employees amounting to patient abuse as alleged in
this matter.

Coumsel for the Parties stipulated that the Hearing Officer’s decision following the
remand was limited to determining whether the termination was justified using the

standard for patient abuse as charged on the NPD-41, not on the standard for the

! For this Patition and the Response, the Parties used Case No.; 1914774-RZ. Following remand from
District Court a new case number was assigned. This decision and order are filed with Case No.:
2106668-RZ
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excessive by a law enforcement officer. The District Court decision and Parties
stipuletion limited the Hearing Officer’s review to applying the facts solely on the in
accordance with a charge of Abuse of a Patient without regard to the Peace Officer use
of force standards.

The Hearing Officer reviewed evidence included hearing testimony, the
surveillance video, the pre-hearing statements and the exhibits. and the Employer’s
policies. the Nevada Revised Statutes and Nevada Administrative regarding abuse of 2
patient? [1is understandable that the Petitiorer is dissatisfied with my decision on
remand. however, as noled a complete review of the available evidence argued by the
Parties, presented in the prehearing statements or during the hearing led this hearing
officer ultimately 1o a different conclusion. Tesiimony regarding the position of the
Patient and Employee at the moment of the striking took place conflicts with the
images on the recording.

Drrring the hearing the Petitioner made clear that he was a peace officer in
accordance with NRS 289.240, however at no time were arguments alleging any
procedural violations of the Peace Officer Bill of Rights presented or beard until this
Petition.

The Dhstrict Court Order remanding the matter did not direct consideration of
Chapter 289 issues. The District Court specifically stated that the Use of Force by law
enforcement officers was not appropriate. When requested for opinion regarding the

standard to be applied in this decision, counsel did not mention any application of

* The Petitioner made seferences 1o the Record on Appeal. That record was not available for review by
the Hearing Vifficer and was therefore not utilized in the decision on remend.
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Chapter 289 or stipulate that any issues under that chapter of the NRS should be

reviewed and ruled vpon.

DECISION 2nd ORDBER
Based upon foregoing and good cause appearing therefore,
IT IS HEREBY GRBERED, ADJUDGED AND DECREED:
The Employee’s Petition {or Reconsideration is DENIED.

DATED this 3rd day of February "Qf_] ,\}-—M\) f

\ LA -
a &»af o
Rcfbe?t Zu,m’? Esg. ;
Hearing Oﬁ" cer-. o

NOTICE: Purseant to NES Z33B.338, should any party desire to sppeal ihis final
determination of the Hearing Officer a Petition for Judicial Review must be filed :
with the District Court within 38 days afier service by mail of this decision.
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NOTC

AAROND. FORD

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No. 4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada §9101
Tele.: (702) 486-3375

Fax: (702) 486-3871

Email: ssliwa@ag.nv.gov

Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)

Electronically Filed
7120/2020 9:27 AM
Steven D. Grierson

CLERK OF THE COUR

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-J
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25

HEALTH,
Petitioner,

VS.

CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

NOTICE OF ENTRY OF ORDER

Please take notice that on the 1% day of July 2020, the Court entered its Decision on Findings of

Fact, Conclusions of Law and Order on Petition for Judicial Review in the above-captioned matter, a copy

of which is attached hereto as Exhibit 1.
Respectfully submitted this 20® day of July, 2020

Page 1 of 3

/s/ Susanne M. Sliwa

SUSANNE M. SLIWA (SBN 4753)
Deputy Attorney General
Office of the Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Office of the Attorney General and that on the 20®

day of July, 2020, I served a copy of the foregoing NOTICE OF ENTRY OF ORDER by using the

electronic filing system.

Page 2 of 3

/s/ Cathy L. Mackerl
An Employee of the Office of the
Attorney General
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Electronically Filed
71112020 4:44 PM

Steven D. Grierson
CLE

AARON D. FORD

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada 89101
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-J
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25
HEALTH,
Petitioner,
VS.

CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND
ORDER ON PETITION FOR JUDICIAL REVIEW

May 26, 2020
10:00 a. m.

Date of Hearing:
Time of Hearing:

This matter having come on for hearing on May 26, 2020 for Southern Nevada Adult Mental
Health’s Motion For Stay before this Honorable Court and Susanne M. Sliwa, Deputy Attorney General,
appearing telephonically on behalf of Petitioner State of Nevada Department of Health and Human
Services, Division of Public and Behavioral Health (DPBH) and Angela J. Lizada, Esq. on behalf of the
Respondent Charles Rocha This Honorable Court having reviewed all the documents, having heard all

the evidence and arguments of counsel;

RK OF THE COU

nga!atsw Dismissat Summary Judgment ry

tavoluntary Dismissal Stiputstad Judgment / A7

{J stipulated Dismissal I befault Judgment “/W' 06/23/2020
L3 naotion 1o Disraiss by Defi{s) 1 sudgment of Arbitration
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IT IS HEREBY ORDERED AND DETERMINED that Petitioner’s Petition for Judicial
Review is GRANTED IN PART and DENIED IN PART.

THE COURT FINDS that the Hearing Officer committed clear error by ultimately applying a
use of force standard to make the determination that the Respondent’s actions were justified when the
Respondent was actually charged with patient abuse.

THE COURT FURTHER FINDS that enough evidence has been presented to warrant a stay
due to the potential for irreparable harm should Respondent Rocha be returned to his former position.

THE COURT FURTHER FINDS that, based upon this clear error, the Hearing Officer did not
get to the issue of whether the Respondent’s actions were justified.

THE COURT FURTHER FINDS that the Petition for Judicial Review is GRANTED to the
extent that the Petitioner is requesting that the decision of the Hearing Officer be REVERSED due to the
he fact that the decision was based upon clear error in not applying the court standard of review.

THE COURT FURTHER FINDS that the Petition for Judicial Review is DENIED as to the
Petitioner’s request for the Court to enter a different ruling and ultimately decide that there was just cause
for the termination of the Respondent and that the termination should be upheld.

IT IS HEREBY ORDERED AND DETERMINED that this matter shall be REMANDED back
to the Hearing Officer for review and to make a determination based upon the proper standard and the

actual charges against the Respondent.

DATED this dayg i of June, 2020.

AARON D. FORD
Attorney General

By:  /s/ Susanne Sliwa
Susanne M. Shwa
Deputy Attorney General
Nevada Bar No.:4753
ssliwa@ag.nv.gov
(702) 486-3375
Attorneys for Petitioner,
State of Nevada, Division of Public and
Health (DPBH)
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AARON D. FORD

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No. 4753

Office of the Attorney General
555 E. Washington Ave., #3900
Las Vegas, NV 89101
E-Mail: ssliwa@ag.nv.gov
Tele.:  (702) 486-3375

Fax: (702) 486-3773
Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA ex. rel., its DEPARTMENT
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL
HEALTH,

Petitioner,
CHARLES ROCHA; STATE OF NEVADA ex.
rel., its DEPARTMENT OF ADMINISTRATION,

PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

PETITIONER’S OPENING BRIEF

Case No.:
Dept. No.:

Electronically Filed
3/9/2020 1:28 PM
Steven D. Grierson

CLERK OF THE COUEE
: bl % . o W

A-19-804209-J
25

AARON D. FORD

Attorney General

SUSANNE M. SLIWA

Deputy Attorney General

Office of the Attorney General

555 E. Washington Avenue, #3900
Las Vegas, Nevada 89101

ATTORNEY FOR PETITIONER

Page 1 of 11

Case Number: A-19-804209-J

ANGELA LIZADA, ESQ.
Lizada Law Firm, Ltd.

711 S. 9 Street

Las Vegas, NV 89101
(702) 979-4676
angela@lizadalaw.com

ATTORNEY FOR RESPONDENT
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APPELLANT’S OPENING BRIEF

COMES NOW Petitioner, STATE OF NEVADA ex rel. its DEPARTMENT OF HEALTH AND
HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH (hereinafter DPBH) by
and through counsel, AARON D. FORD, Attorney General for the State of Nevada, and SUSANNE M.
SLIWA, Deputy Attorney General, hereby submits Appellant’s Opening Brief, in support of its Petition
for Judicial Review of the final decision of the Nevada State Personnel Commission Hearing Officer
dated October 8, 2019.

JURISDICTIONAL STATEMENT
This Honorable Court has jurisdiction pursuant to NRS 233B.130(2)(b). This brief has

been filed pursuant to Nevada Revised Statute (NRS) 233B.133(1). A Petition for Judicial Review was
timely filed on October 23, 2019. The Petition was filed within 30 days of the Hearing Officer’s final
determination dated October 4, 2019. The Record on Appeal in this matter was filed on February 4,
2020.

ISSUES PRESENTED FOR REVIEW

1. Did the Hearing Officer abuse his discretion or err as a matter of law ruling on a violation
that was not charged in the NPD-41?

2. Did DPBH have just cause to terminate the Employee?

3. Did the Hearing Officer commit clear error by failing to apply a deferential standard to
DPBH’s decision to terminate the Employee?

L STATEMENT OF THE CASE

DPBH terminated the Respondent, Charles Rocha, from State service effective March 22, 2019.
The Employee was terminated for actions that amounted to patient abuse. (ROA pp. 56, 169-174).

This matter went to hearing on August 23, 2019. The Hearing Officer’s Decision and Order filed
September 18, 2019 overturned the termination. (ROA pp. 102-106). DPBH filed a Petition for
Reconsideration. (ROA pp. 107-120) which was granted. However, the Hearing Officer did not change
his decision. (ROA pp. 102-106).

/11
117
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Pursuant to NRS 233B.130, the Hearing Officer’s Decision on the Petition for Reconsideration is
the final determination for the purposes of judicial review. DPBH filed a Petition for Judicial Review
pursuant to NRS Chapter 233B on October 23, 2019.

On October 24, 2019 DPBH filed a Motion for Stay. That Motion was heard and granted on
December 3, 2019. Petitioner DPBH now files this Opening Brief.
IL STATEMENT OF FACTS

At the time of his termination, the Employee was employed with DPBH as a Forensic Specialist
(technician) IV and was working at Southern Nevada Adult Mental Health Services (SNAMHS).
SNAMHS is a State Agency that provides both inpatient and outpatient services for persons with mental
illness. The Employee was working in SNAMHS’ forensic unit. While the forensic unit is commonly
referred to as “Stein,” it is a part of SNAMHS. It is not a separately licensed facility. SNAMHS’ mission
is to provide treatment for seriously mentally ill individuals. All staff working at SNAMHS, including
those working in the forensic unit, must comply with hospital requirements for the provision of treatment.

The mission of the forensic unit at SNAMHS is to provide treatment to competency for criminal
defendants. (ROA pp. 30, 40, 119) .Forensic Specialists are Category III Peace Officers pursuant to NRS
289.240. However, Forensic Specialists are, first and foremost, Mental Health Technicians (MHTs).
MHT’s, including Forensic Technicians, must go through a vocational and educational certification
program provided in conjunction with the Nevada System of Higher Education. NRS 433.279. MHT’s
carry out “procedures and techniques which involve cause and effect and which are used in the care,
treatment and rehabilitation of persons with mental iliness.” NRS 433.279(4). As such, MHTs are an
integral part of the treatment teams at SNAMHS, including the treatment teams in the forensic unit. This
was stressed by Dr. Elizabeth Neighbors, Statewide Forensic Services Director and prior Agency
Manager of Lakes Crossing Center, in her Declaration in support of DPBH’s Motion for Stay. (ROA p.
119).

On October 13, 2018, the Employee was involved in an altercation with a patient. (ROA p. 33).
The Employee was attacked by that patient. The Employee admitted to twice punching the patient in the
face during that altercation (ROA p. 36). The punches occurred after the patient had been subdued by
the Employee and other staff and was on the floor. (ROA pp. 36-37).

Page 5 of 11
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The Employee was presented with a Specificity of Charges (NPD-41) for his termination on
March 7, 2019. (ROA pp. 169-174). A pre-disciplinary hearing was held on March 18, 2019. The |
Employer upheld the termination. The Employee was notified of this in a letter dated March 19, 2019.
(ROA p. 238).

The Employee timely appealed his dismissal to the Department of Administration Personnel
Commission pursuant to NRS 284.390. A hearing was held on August 23, 2019 before Hearing Officer
Robert Zentz, Esq. On September 18, 2019, the hearing officer entered his Findings of Fact, Conclusions
of Law Decision and Order (Decision) which reversed the Employee’s dismissal and restored him to his
prior position as a Forensic Specialist IV with full back pay. (ROA pp. 107-120).

The Employer filed a Petition for Reconsideration on October 4, 2019. (ROA pp. 121-138). That
Petition also contained a request to reopen the record due to the fact that the Hearing Officer applied a
use of force standard rather than a patient abuse standard and that further evidence on that issue was
Justified. On October 8, 2019 the Hearing Officer granted the Petition for Reconsideration but did not

change his ruling. He also denied the request to reopen the record. (ROA pp. 102-106).
Pursuant to NRS 233B.130, the Hearing Officer’s Decision on the Petition for Reconsideration is

the final determination for the purposes of judicial review. Any Petition for Judicial Review must be
filed within 30 days after service of that October 8, 2019 decision. Petitioner DPBH timely filed a

Petition for Judicial Review on October 23, 2019.

III. ARGUMENT
A. Standard of Review
This Honorable Court’s standard of review for this matter is set forth in NRS Chapter

233B.135(3). This statutory section states:

The court shall not substitute its judgment for that of the agency as to the weight of
evidence on a question of fact. The court may remand or affirm the final decision or set it
aside in whole or in part if substantial rights of the petitioner have been prejudiced because
the final decision of the agency is:

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

(c) Made upon unlawful procedure;

(d)  Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record; or

Page 6 of 11
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® Arbitrary or capricious or characterized by abuse of discretion.

As used in this section, “substantial evidence” means evidence which a reasonable mind might
accept as adequate to support a conclusion.

In Nevada Industrial Commission et. al. v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977), it was held
that, like the District Court, the Nevada Supreme Court reviews an appeals officer's decision for clear
error or arbitrary abuse of discretion. The appeals officer's fact-based conclusions of law are entitled to
deference, and they will not be disturbed if supported by substantial evidence. Further, the Court may
not substitute its judgment for that of the appeals officer as to the weight of the evidence on a question
of fact, and review is limited to the record before the appeals officer. Nonetheless, the Court
independently reviews the appeals officer's purely legal determinations, including those of statutory

construction.

B. The Hearing Officer Committed Clear Error By Ruling On a Violation that
Was Not Charged

In considering a Petition for Judicial Review, the Court shall not substitute its judgment for that
of the agency regarding weight of evidence on a question of fact. NRS 233B.135(3). A final decision
may be remanded, affirmed or set aside in whole or in part if substantial rights of the petitioner have been
prejudiced due to several factors. Those factors include clear error in view of the reliable, probative and
substantial evidence on the whole record. NRS 233B135(3)(e). In this case, the Hearing Officer applied
a use of force analysis in what is clearly a patient abuse case. (ROA pp. 132-134,136).

In the NPD-41, the Employee was charged with patient abuse. (ROA pp. 169-173). There was
no charge of improper use of force. (ROA pp. 169-174). The Hearing Officer considered and ruled on
a violation that was not charged. (ROA pp. 132-134, 136 ). This is clear error.

C. DPBH Had Just Cause to Terminate the Employee

The authority granted the Hearing Officer under NRS 284.390(6) is to determine whether the
agency had just cause for the discipline “as provided in NRS 284.385.” A dismissal for “just cause is one
which is not for any arbitrary, capricious, or illegal reason and which is one based upon facts (1) supported

by substantial evidence and (2) reasonably believed by the employer to be true.” Sw. Gas Corp. v. Vargas,

Page 7 of 11
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111 Nev. 1064, 1077, 901 P.2d 693, 701 (1995). The testimony, video and documentary evidence
presented at the hearing clearly demonstrated that DPBH had just cause to terminate the Employee.

The timing of the Employee’s punching of the patient is crucial in this matter. The Employee
struck the patient affer the patient was on the floor and was being subdued by other staff members.
The Employee, Investigator Linda Edwards and Personnel Officer II Jackie Arellano all testified to that
fact. (ROA pp. 36-37, 45-49, 53-54). This can be clearly seen on the incident video. (ROA p. 220).!

Both Edwards and Arellano testified that the Employee’s actions constituted patient abuse and
violated DPBH Division Policy CCR-1.2 Prohibition of Abuse or Neglect of Consumers and Reporting
Requirements. (ROA pp. 46-49, 55-57). That policy defines physical abuse as, among other things,
hitting, and slapping. Abuse of patients is also prohibited by NRS 433.554(5).

Edwards testified that the Employee’s punching of the patient constituted abuse and violated the
policy. (ROA p. 48). She stated that the Employee had “no need” to punch the patient who had already
been restrained. (ROA pp. 47, 49). She also stated that the punches constituted patient abuse and violated
Policy CCR-1.2. (ROA p. 46). Arellano testified that she viewed the video several times and concluded
that the Employee’s punching of the patient violated DPBH Policy CCR-1.2 (ROA pp. 55-57).

Although he DPBH and SNAMHS have a use of force policy, the Employee was not charged
with any violation of that policy in the NPD-41. (ROA pp. 169-174). The investigators did review the
use of force policy, but found that the Employee had abused the patient in violation of Policy CCR-1.2
Prohibition of Abuse or Neglect of Consumers and Reporting Requirements. (ROA p. 208).2 Despite
the substantial evidence in the record, the Hearing Officer found that the Employee’s punching the patient
was an acceptable use of force and that the Employee was justified in his actions. (ROA p. 138). This
decision was clearly erroneous in view of the reliable, probative and substantial evidence on the whole

record.

D. The Hearing Officer Committed Clear Error by Failing to Apply a
Deferential Standard to DPBH’s Decision to Terminate the Employee

A hearing officer reviews de novo whether a classified employee committed the alleged violation,

but the Hearing Officer applies a deferential standard of review to the agency's decision to terminate.

' A CD containing the video has been provided to chambers for review.
? The investigation report has been provided to chambers for review.

Page 8 of 11

ROC

HA000289



w»m A WwWN

o 0 3

10
11
12
13
14
. 15
16
17
18
19
20
21
22
23
24
25
26
27

O Keefe v. State, Dep’t of Motor Vehicles, 134 Nev. Adv. Op. 92, 431 P.3d 350 (2018). A deferential

standard was not applied in this case.

As is stated previously, both Edwards and Arellano testified that the Employee’s actions
constituted patient abuse and violated Policy CCR-1.2. (ROA pp. 46-49, 55-57). Arellano also testified
that the substantiated violations charged in the NPD-41 warranted termination on a first offense. (ROA
p. 56-57). In fact, the Department of Health and Human Services Prohibitions and Penalties mandate
termination for a first offense in cases of patient abuse. (ROA p. 216). Based on these factors, DPBH
made the decision to terminate the Employee. (ROA pp. 58-59).

Despite all of above mentioned evidence that was presented at the hearing, the Hearing Officer
failed to apply a deferential standard of review the termination decision. In O’Keefe, the Nevada
Supreme Court held that the Hearing Officer acted arbitrarily and capriciously in holding that conduct
of classified employee, who violated multiple reglilations and four Department of Motor Vehicle
(DMV) prohibitions and penalties, did not constitute a serious violation of law or regulation, so as to
warrant immediate termination without imposing progressive discipline. In that case, the DMV
expressly delineated one of the prohibitions involving misuse of information technology as an offense
that warranted termination for a first violation, and Hearing Officer “second-guessed” DMV’s
assessment as to the seriousness of the violation of its own regulations. See O 'Keefe at 354.

The O Keefe case is directly on point. The Hearing Officer in this case improperly second guessed
DPBH’s assessment as to the seriousness of the Employee’s violations of the Employer’s own policies.

Even though the Employer has a use of force policy and Forensic Specialists are Category 111
Peace Officers pursuant to statute, SNAMHS is not a prison. SNAMHS is a facility operated by DPBH
for the care, treatment and training of patients. See NRS 433.094 & 433.233. The people that they serve
are patients, not inmates. Patients are sent to SNAMHS for psychiatric treatment. That is why the
Employer charged the Employee with patient abuse and not improper use of force. The punches
thrown by the Employee were clearly patient abuse.

IV.  CONCLUSION

Based upon the foregoing, DPBH has shown that the Hearing Officer committed clear error

overturning the termination of the Employee. Accordingly, DPBH respectfully requests that its Petition
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for Judicial Review be granted, that the Hearing Officer’s decision be overturned and that the Employee’s
termination be upheld.
V. ATTORNEY’S CERTIFICATE

I hereby certify that I have read this appellate brief, and to the best of my knowledge, information,
and belief, it is not frivolous or interposed for any improper purpose. 1 further certify that this brief
complies with all applicable Nevada Rules of Appellate Procedure, in particular N.R.A.P.28(¢e), which
requires every assertion in the brief regarding matters in the record to be supported by a reference to the
page of the transcript or appendix where the matter relied on is to be found. I understand that I may be
subject to sanctions in the event that the accompanying brief is not in conformity with the requirements

of the Nevada Rules of Appellate Procedure.

VI.  AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding document DOES NOT contain the

personal information of any person.

Respectfully submitted this 9 day of March, 2020.

AARON D. FORD
Attorney General

By:  _/s/ Susanne M. Sliwa
Susanne M. Sliwa
Deputy Attorney General
Office of the Attorney General
Nevada Bar No. 4753
E-Mail: ssliwa@ag.nv.gov
Tele.:  (702) 486-3375
Fax: (702) 486-3773
Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)
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CERTIFICATE OF MAILING

I, CATHY L. MACKERL, being first duly sworn on oath, depose and say that:
On the 9 day of February, 2020, I personally placed envelopes, POSTAGE PREPAID, A copy
of the PETITIONER’S OPENING BRIEF, addressed to the individual(s) set forth below and delivered

to the State of Nevada Department of General Services for mailing at Las Vegas, Nevada.

Angela Lizada, Esq.
Lizada Law Firm, Ltd.
711 S. 9 Street

Las Vegas, NV 89101
angela@lizadalaw.com

/s/ Cathy L. Mackerl
An Employee of the
Office of the Attorney General
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MEMORANDUM OF POINTS AND AUTHORITIES

COMES NOW, Respondent CHARLES ROCHA, by and through ANGELA .
LIZADA, ESQ. of LIZADA LAW FIRM, LTD., his attorney of record and hereby files his Reply
Brief. This Brief is made and based on the Memorandum of Points and Authorities, the pleadings
and papers on file in this matter, and any oral argument that may be allowed by the Court at the
time of hearing.

JURISDICTIONAL STATEMENT

A judicial review of an administrative hearing officer's decision is within the purview of
this court, pursuant to NRS 233B.130(2)(b). NRS 233B.130(2)(b) provides that the petition for
Judicial Review shall be filed in the district court in and for Carson City, in and for the county
in which the aggrieved party resides or in and for the county where the agency proceeding
occurred. In this case, the State filed in Clark County where Mr. Rocha resides and the agency
proceeding occurred, as allowed by the statute.

STATEMENT OF ISSUES

1. Did the Hearing Officer base his decision on clear error in view of the reliable,
probative and substantial evidence on the whole record?

2. Did the Hearing Officer err when he followed the three-step process involving
deference instead of blindly applying deference?

I. STATEMENT OF THE CASE

This 1s the Judicial Review of an administrative determination by a State of Nevada
Department of Personnel Hearing Officer. Mr. Rocha was terminated by Employer on March 22,
2019 for an incident that occurred on or around October 13, 2018. Mr. Rocha appealed the
termination and was provided a hearing on August 23, 2019. The Hearing Officer reviewed and
considered all of the evidence presented by both Employer and Respondent and issued his

4
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Decision and Order overturning the termination. Employer filed a Motion for Reconsideration.
The Hearing Officer agreed to reconsider the issues as requested, but still found that the
termination was not appropriate. Employer then filed this Petition for Judicial Review. Employer
also filed a Motion to Stay, although Employer is fully aware that this matter is frivolous, as
Employer violated Nevada law regarding Mr. Rocha’s rights as a peace officer, and should this
matter be remanded, it will be dismissed on the procedural violations. This Court granted
Employer’s Motion to Stay “out of an abundance of caution”, leaving Mr. Rocha unemployed

for over a year now.

I1. STATEMENT OF FACTS

Respondent, Charles Rocha (hereinafter “Mr. Rocha™) was employed at Stein Forensic
Hospital, a facility operated by Employer, as a Forensic Specialist IV. ROA Page 30:9-13. Mr.
Rocha was a model employee and never issued any type of discipline in his years of employment
with Employer. ROA Page 89:13-19. Stein Hospital is a facility that houses the criminally
insane. The patients are there because they are awaiting trial for dangerous crimes and their
mental competency is at issue or because they have already been convicted of a serious crime
and their mental instability poses a danger at the correctional facility. ROA Pages 30:19-22,
33:10-14, 64:1-21. Because of the nature of the services provided at Stein and the criminal
nature surrounding the patients, the employees at Stein are not solely mental health professionals,
as at Employer’s other facilities. Instead, at Stein, the employees are designated as a Peace
Officer 3, which is the same as the correctional officers at the correctional facilities. Mr. Rocha’s
job duties was to maintain safety and order in the facility (the same duties of a correctional
officer). ROA 31:1-2. Prior to working for Employer, Mr. Rocha was a correctional officer for

the Nevada Department of Corrections for four (4) years. ROA Pages 32:1-5; 60:8-18.
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Employer has not made any policies or procedures that would acknowledge the
difference between patients at Stein and those at the other facilities. ROA Page 57:19-24. The
Forensic Specialists receive training both as peace officers and mental health workers, but
Employer provides zero procedures or guidance for the employees to indicate which procedures
should be used in different situations. ROA Pages 61:19-65:1. The training for Mental Health
Technicians is CPART, which deals only with de-escalating and appropriate “holds”. However,
the Forensic Specialists receive the Peace Officer III training (POST training), which has de-
escalation as the first step, but recognizes that additional measures are needed to deal with
criminal/dangerous individuals. The training for the forensic specialists involves training more
in line with law enforcement and involves open handed techniques prior to aggression and other
combative techniques with includes, but is not limited to strikes, kicks, and use of batons. ROA
Pages 62:4-64:21.

The subject patient in this case had a history of violence towards staff members, attacking
multiple employees leading up to the subject incidence. ROA Page 69:13-20. It was known to
Mr. Rocha and the other staff members that this patient was at Stein because he was found not
to be mentally competent to stand trial for attempted murder with a deadly weapon and battery
with a deadly weapon. On October 13, 2018, because of the extreme danger this patient exhibited
towards others, especially employees, and because he was especially on edge and jumpy that
day, the patient was given extra medication and supposed to be on a “one to one”, whereby an
assigned employee was to stay within arms reach of the patient at all times, however, the
employee assigned to do so was not diligent and allowed the patient out of his reach. ROA Pages

70:3-9; 71:1-22, 77:9-20.
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At this time, Mr. Rocha was in the common area. Completely unprovoked, the subject
patient began yelling at Mr. Rocha that he was going “to fucking kill” him. ROA Pages 72:23-
72:16. The dangerous patient rushed at Mr. Rocha in a wild fury of fists. The patient struck Mr.
Rocha multiple times and knocked Mr. Rocha to the ground before other employees intervened.
ROA Pages 76:20-77:2. Mr. Rocha was required to be examined by a doctor and underwent X-
rays resulting from the severity of the strikes by the patient to Mr. Rocha’s head prior to the other
employees intervening. ROA Page 76:20-77:2.

When the other employees were able to intervene, the subject patient continued to
violently resist the just out of the camera’s view, still swinging and wrapping both of the patient’s
legs around Mr. Rocha’s right leg. ROA 77:1-13. When the subject patient was finally atken to
the floor, the patient was still holding Mr. Rocha’s right leg with both of his legs. ROA Page
78:14-17. When Mr. Rocha was on the side of the subject patient, the subject patient had an arm
around Mr. Rocha’s upper body/shoulders, pulling Mr. Rocha down towards him, in addition to
having Mr. Rocha’s right leg secured by both of the patient’s legs and pulling the leg outward
(causing excruciating pain to Mr. Rocha’s left hip that was to be replaced in the coming weeks).
ROA Pages 66:21-67:21, 68:8-11; 78:14-17, 79:8-12, 82:12-13, 83:3-15. The subject patient
continued resisting the whole time and continued to verbally threaten to kill Mr. Rocha and spit
in Mr. Rocha’s face. ROA Page 78:22-24, 79:8-12. 79:20-80:3; 83:3-15. At this point, as the
patient still had his arm and both legs wrapped around Mr. Rocha, and was still spitting in Mr.
Rocha’s face and threatening to kill Mr. Rocha, Mr. Rocha still felt a risk of harm. ROA Page
83:16-84:17. As an experienced correctional officer, Mr. Rocha applied reasonable force to
remove the ongoing threat to himself. ROA 84:18-85:13. Mr. Rocha first had to struggle in order

to even get an arm free. ROA 84:18-85:13. After he freed his arm, Mr. Rocha struck the patient
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once, but the patient continued to fight and threaten Mr. Rocha, and Mr. Rocha still was not able
to remove himself from the situation. ROA Page 21:12-15; 89:23-90:2. Mr. Rocha then applied
a second strike which finally allowed him enough space to remove himself from the subject
patient’s grasp and he stood up and immediately moved away from the patient. ROA Page 36:13-
16, 85:14-15; 89:23-90:2. The entire situation from the first strike by the patient on Mr. Rocha,
until Mr. Rocha freed himself, was less than a minute. ROA 86:4-8. The short length of time
with the patient violently attacking Mr. Rocha for the entire period, did not allow a time for
reflection and retaliation. Mr. Rocha was responding based on his training and experience, not
out of retaliation. ROA Pages 86:13-87:7. This was not the first time that Mr. Rocha had been
attacked by an inmate, in his experience as a correctional officer, so he did not take it personally,
he just acted as was reasonable under the circumstances due to the patient’s continued resistance
and threat of violence. ROA Pages 86:13-87:7.

The other employees that were attempting to control the subject patient during the attack
on Mr. Rocha also used similar techniques. Mr. Rocha was eventually terminated approximately
five months after the subject incident, on March 19, 2019. Mr. Rocha was not served with his
rights as a peace officer as required by Nevada Statute.

Mr. Rocha was terminated for “abuse of patient” without any consideration given to his
duties, rights, and responsibilities as a peace officer III. Employer’s factual conclusion was that
Mr. Rocha “lost his temper an struck the patient in retaliation, which would amount to patient
abuse.

At the appeal hearing, Employer called three witnesses other than Mr. Rocha. None of
the witnesses had any experience working at Stein (or any other forensic facility) nor did any

witness have any knowledge or experience as a peace officer III or correctional officer. ROA
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27:17-19. The evidence presented made it clear that no consideration was given to the fact that
these employees were required to be trained as peace officer III’s nor was any directions provided
to the employees that would indicate when those rights and responsibilities should or should not
be used.

The first witness by Employer, had never even been on the unit that Mr. Rocha was
working on. ROA Page 17:8-9. The second witness works at Rawson Neal, which only deals
with civil cases, never serious criminal patients for competency issues. ROA Pages 40:4-6,
40:19-22; 48:7-14. She has never worked at stein. ROA 41:20-22. Ms. Edwards testified that the
acts constituted “excessive use of force”, however, she has no training or knowledge about peace
officer III training and what would be appropriate force or excessive force. ROA Pages 44:21-
22; 47:10-13; 48:15-21, 50:17-19. Ms. Edwards instead drew a conclusion that Mr. Rocha’s
actions were retaliatory because the client attacked and struck Mr. Rocha first. ROA Page 46:18-
19.

Employer’s final witness, Jackie Arrellano states that patient abuse is strictly prohibited.
Patient abuse is considered to be the willful or unjustified infliction of pain, injury or mental
infliction. ROA Page 53:23-25.

Employer submits information, a statement by Dr. Elizabeth Neighbors, that was not
submitted as evidence at the appeal hearing. The Court is not entitled to consider new evidence
that was not presented at the appeal hearing, so that statement/affidavit should be stricken and
not considered by the Court.

111
/11

111
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1. LEGAL ANALYSIS

A. STANDARD OF REVIEW

A judicial review of an administrative decision is confined to the record. NRS
233B.135(1)(b). The decision of the Hearing Officer is deemed to be reasonable and lawful
unless the decision is set aside by the Court. NRS 233B.135(2). The burden of proof is on the
Petitioner (the “attacking party”) to prove the decision is “invalid”. Id. Under NRS 233B.135(3),
a decision is invalid if the decision is:

(a) In violation of constitutional or statutory provisions;

(b) In excess of the statutory authority of the agency;

(c) Made upon unlawful procedure;

(d) Affected by other error of law;

(e) Clearly erroneous in view of the reliable, probative, and substantive evidence on the

whole record; or
(f) Arbitrary or capricious or characterized by abuse of discretion.

“The court shall not substitute its judgment for that of the agency as to the weight of
evidence on a question of fact.” NRS 233B.135(3). The Hearing Officer is the finder of fact in
the administrative hearing. The Hearing Officer’s fact-based conclusions of law are entitled to
deference, and they will not be disturbed if they are supported by substantive evidence. Nevada
Industrial Commission et. Al v. Reese, 93 Nev. 115, 560 P.2d 1352 (Nev. 1977).

B. THE HEARING OFFICER’S DECISION WAS BASED ON SUBSTANTIAL
EVIDENCE PRESENTED AT THE APPEAL HEARING

In the underlying administrative case, Petitioner terminated Mr. Rocha. An appointing
authority may terminate an employee “when the good of the public service will be served
thereby.” NRS 284.385(1)(a). A terminated employee has the ability to challenge the
reasonableness of his termination. NRS 284.390(1). If the Hearing Officer determines that the

termination was not for “just cause” then he must render the decision in writing. NRS 284.390(6).

10
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A Hearing Officer is required to issue findings of facts that are based exclusively on a
preponderance of the evidence, which is evidence which enables the Hearing Officer to
determine that a contested fact is more probable that the nonexistence of a contested fact. NRS
233B.121(9), NRS 233B.0375.

Under the Ludwick and O Keefe decisions, when an employee is terminated for the first
offense, the Hearing Officer is to review the case as a three-step process: 1) the Hearing Officer
must review, de novo, whether the employee committed the alleged violation; 2) whether the
alleged violation is a serious violation of law or regulation that would make the most severe
discipline appropriate for a first discipline; and 3) a deferential standard of review is utilized
with regards to whether a termination is in the “good of public service.” NDOC v. Ludwick, 135
Nev. Adv. Op. 12 (citing NRS 284.385, NRS 284.390, and NRS 284.798); O Keefe v. DMV,
431 P. 350 (2018); ROA Page 122.

For the first step, based on the prevailing law on this matter, the Hearing Officer is to
first review the facts de novo, to determine whether the employee committed the allegation. The
“de novo” standard is a nondeferential standard of review, which means the Hearing Officer does
not defer to the Employer, but instead reviews the information as presented at the appeal hearing
and makes a determination based on the substantive evidence presented.

If the Hearing Officer finds that no violation was committed, the analysis is complete, if
however, the Hearing Officer finds the employee committed the alleged violation, then the
Hearing Officer should determine whether the alleged violation is a serious violation, and then
when determining whether the action was in the good of the public service, the Hearing Officer

should review it in a deferential standard of review.

vy
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1. The Hearing Officer’s Decision Was Not Clearly Erroneous

In this case, Employer only terminated Mr. Rocha for “patient abuse” under NRS
433.554. Abuse is defined within the statute as any willful AND unjustified infliction of pain,
injury, or mental anguish. NRS 433.554(5).

As such, the Hearing Officer was first tasked to review the evidence presented at the trial
to determine whether Mr. Rocha willfully and unjustifiably inflicted pain, injury or mental
anguish on the subject patient. As such, the facts must show that hitting the patient was willful
and not justified. In this case, there was no argument that the strike was not willful, but the
reliable, probative, and substantial evidence presented showed that the strikes were justified.

Employer’s arguments center around the fact that the Hearing Officer considered Nevada
law that was not cited by Employer. This is not a valid or appropriate argument. The fact that
the Employer did not consider Mr. Rocha’s rights and obligations under Nevada law, does not
mean that those rights do not exist or that the Hearing Officer improperly considered them.

The evidence presented at the hearing established that Mr. Rocha was required to be, and
in fact was, POST certified and had experience as a correctional officer. The evidence presented
showed that Mr. Rocha was unprovokingly attacked by a patient, known by Mr. Rocha to be
violent and unstable, and who had a history of violently attacking staff members. The evidence
showed that the subject patient was verbally threatening to kill Mr. Rocha during the entire
exchange, and that the subject patient continued to attack Mr. Rocha physically by spitting in
Mr. Rocha’s face, wrapping both legs around Mr. Rocha’s right leg, and wrapping an arm around
Mr. Rocha’s torso. These actions were causing Mr. Rocha great bodily harm and prevented Mr.

Rocha from being able to remove himself from the risk of physical harm by the patient. Even

12

R

OCHA000304



10
11
12
13

14

16
17
18
19
20
21
22
23
24
25
26

27

o

with five or more employees on the patient, the patient did not voluntarily release Mr. Rocha or
comply in any manner.

The Hearing Officer considered the alleged violation that Employer accused Mr. Rocha
of, which was abuse. The Hearing Officer looked at the actual legal requirement of what
constitutes abuse, which is that the pain or injury inflicted it is willful and unjustified. ROA Page
125, 132-133. The Hearing Officer recognized that the “infliction of bodily injury can be justified
if, in good faith, the person believes that it’s absolutely necessary to use force to ... prevent great
bodily harm.” Id. Further, the Hearing Officer also recognized that the use of force can be used
by a peace officer, but that a peace officer is justified only using the minimum amount of force
necessary to control the situation and protect themselves or others. ROA Page 133.

As the evidence presented showed that the subject patient continued to resist and not
cooperate, and even continued his attack on Mr. Rocha, even with numerous employees assisting
to control the patient. In fact, the Patient was still no volatile that it took five employees to place
the patient in a restraint chair after Mr. Rocha was able to free himself. ROA Page 133. The
Hearing Officer considered the specific situation that Mr. Rocha was in at the time of the strikes.
He acknowledges that Mr. Rocha was still entangled by the subject patient on the floor with his
right arm pinned between the patient and another employee, so Mr. Rocha used his left hand to
strike the patient. ROA Page 133-134. “The amount of force in those punches was minimal.”
ROA Page 134. The Hearing Officer considered the testimony that Mr. Rocha stated that he was
in fear for his life, he was pinned and unable to break free while be threatened and spit on. ROA
Page 133. The Hearing Officer outlines the fact that Employer subfnitted no contradicting

evidence. Id.

13
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It is clear that the reliable, probative, and substantial evidence presented showed that the
actions by Mr. Rocha were justified, and thus by Nevada Statute, IS NOT ABUSE.

Employer argues that the Hearing Officer made “clear error” while considering the use
of force. Employer argues that it is error because Mr. Rocha was not charged with improper use
of force, only with patient abuse. This is a flawed argument. The Hearing Officer considered the
abuse charge, however, in order to properly consider whether Mr. Rocha abused a patient, the
Hearing Officer was required to analyze what constitutes abuse. Because patient abuse requires
that the infliction be both willful and justified, both must be considered. Very tellingly,
Employer’s brief does not even acknowledge the definition of abuse, instead it contains only
conclusions that Mr. Rocha’s actions are abuse because Employer and its agents have made that
conclusion. Employer does not even argue that the act was not justified.

In order to determine whether the infliction was justified, the full circumstances must be
considered, including that the subject patient was known to be dangerous and attack employees,
that Mr. Rocha is a peace officer (and thus offered the protections of such under Nevada statutes),
that the patient was still actively threatening, resisting and attacking Mr. Rocha at the time of the
use of force/infliction of pain. Therefore, the Hearing Officer’s decision was based on substantial
evidence and thus was not made in clear error.

2. Employer Did Not Have Just Cause to Terminate the Employee

Employer recognizes that the Hearing Officer is granted the authority to determine
whether the agency had “just cause” for the discipline. NRS 284.385. Just cause must be
supported by substantial evidence. In this case, the “evidence” presented by Employer was only
the opinion that Employer believed that Mr. Rocha’s acts were in retaliation. Even in Employer’s

brief to discuss the just cause, Employer still does not address Nevada law which states that
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abuse is the willful and unjustified infliction of pain, injury, or mental anguish. Employer uses
broad conclusory statements, and the policies based on the statute, without addressing the actual
statute. There is not even a cursory attempt to address whether the action was justified, as
required by the statute. Employer argues that because Mr. Rocha was not charged with a violation
of use of force, that it should not be considered, but that is absurd. The fact that Mr. Rocha was
not charged with the use of force strengthens how unjust the discipline was, not vice versa. As
such, the Hearing Officer’s decision that Employer did not have just cause was based on the
substantial evidence.

3. The Hearing Officer Did Not Commit Error by Not Applying a Deferential Standard When
the Substantial Evidence Showed that the Employee Did Not Commit the Violation

Employer acknowledges that the Hearing Officer is to review the facts DE NOVO to
determine whether the Employee committed the alleged violation. In this case, the Hearing
Officer did so, and found that the EMPLOYEE DID NOT COMMIT THE ALLEGATION. As
such, the analysis does not even reach whether or not the decision to terminate was reasonable,
because if the employee did not even commit the alleged violation, then the discipline is not
reasonable.

Employer continues to make conclusory statements to support its opinion. The personal
conclusory opinions of Employer’s agents that this constitutes abuse, without providing facts to
support the legal requirements of such a charge, is not appropriate. In O 'Keefe, the hearing
officer found that the employee DID commit the violation, but then found that it was not a serious
violation. In the O Keefe v. State of Nevada, Department of Motor Vehicles, there was no factual
dispute, it was agreed by both the Employee and the Employer that Ms. O’Keefe violated
multiple NAC regulations and at least four prohibitions and penalties, instead the Hearing Officer

found that even though the facts provided substantial evidence that Ms. O’Keefe committed the
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alleged violations, the Hearing Officer then made the conclusion that the violations were not
severe. O Keefe v. State of Nevada, Department of Motor Vehicles, 134 Nev. Adv. Op. 92 (2018).
Under O’Keefe, after a Hearing Officer finds that the evidence supports that the employee did
in fact commit the alleged violation, deference is to be given to the appointing authority as to
whether the discipline is in the good of the public service. This case is completely distinguished,
because the hearing officer in this case found the employee DID NOT commit the alleged
violation. Because the Employer did not prove with a preponderance of the evidence that Mr.
Rocha’s acts were not justified, and thus constituted abuse, we do not reach the next step of the
analysis.

As such, the Hearing Officer rightfully did not defer to the agency’s decision to
terminated and defer to the Employer’s opinion it was in the good of the public, when the Hearing
Officer found that the substantial evidence was that Mr. Rocha did not commit the alleged
violation.

IV. CONCLUSION

Based on the foregoing, the reliable, probative, and substantial evidence supports the
Hearing Officer’s findings of fact, conclusions of law, and decision that Mr. Rocha did not
commit client abuse as the infliction of pain was justified under the circumstances, and thus the
Hearing Officer rightfully did not defer to the Employer’s decision to terminate Mr. Rocha.

V. ATTORNEY’S CERTIFICATE

I hereby certify that I have read this Respondent’s Reply Brief, and to the best of my
knowledge, information, and belief; it is not frivolous or interposed for any improper purpose. I
further certify that this brief complies with all applicable Nevada Rules of Appellate Procedure,

in particular NRAP 28(e), which requires every assertion in the brief be support by a reference
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to the page of the transcript or appendix where the matter relied on is to be found. I understand

that I may be subject to sanctions in the event the accompanying brief is not in conformity with

the requirements of Nevada Rules of Appellate Procedure.

V1. AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the preceding document DOES NOT contain

the personal information of any person.

DATED this 13" day of April, 2020.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day and pursuant to NRCP 5(b), I submitted a true and
correct copy of the foregoing RESPONDENT’S REPLY BRIEF, for e-service and/or sent by
U.S. Mail to the following:

Susanne M. Sliwa, Esq.

555 E. Washington Ave.

Las Vegas, NV 89101

Dated this 13th day of April, 2020.

/s/ Angela J. Lizada, Esq.
An Employee of Lizada Law Firm, Ltd.
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PETITIONER’S REPLY BRIEF

COMES NOW Petitioner, STATE OF NEVADA ex rel. its DEPARTMENT OF HEALTH AND
HUMAN SERVICES, DIVISION OF PUBLIC AND BEHAVIORAL HEALTH (hereinafter DPBH) by
and through counsel, AARON D. FORD, Attorney General for the State of Nevada, and SUSANNE M.
SLIWA, Deputy Attorney General, hereby submits Petitioner’s Reply Brief, in support of its Petition for
Judicial Review of the final decision of the Nevada State Personnel Commission Hearing Officer dated
October 8, 2019.

JURISDICTIONAL STATEMENT
This Honorable Court has jurisdiction pursuant to NRS 233B.130(2)(b). This brief has been filed

pursuant to Nevada Revised Statute (NRS) 233B.133(1). A Petition for Judicial Review was timely filed
on October 23, 2019. The Petition was filed within 30 days of the Hearing Officer’s final determination
dated October 4, 2019. The Record on Appeal in this matter was filed on February 4, 2020.

L ARGUMENT

A, The Hearing Officer’s Decision Was Based on Clear Error

The Employer submits that the Employee’s Statement of Facts contains several inaccuracies and
misconstrues the information found in the Record on Appeal. However, these factual inaccuracies do
not change the actuality that the Employee’s punching of the patient was both willful and unjustified.
They do not change the reality that the Employer had just cause to terminate the Employee or that the
Hearing Officer’s Decision was based on clear error.

The Hearing Officer’s Decision states that the Employee used an acceptable use of force (ROA
p. 138) despite the fact that excessive use of force was never charged in the NPD-41. (ROA 169-174).
The Hearing Officer clearly used the wrong standard to rule on this case.

Patients have the right to be free from abuse pursuant to NRS 433.484(1)(e)(2). The Hearing
Officer's Decision references this section. (ROA p. 125.) However, the Hearing Officer incorrectly cites
NRS 200.200, NRS 200.275 and NRS 200.481 as authority for his decision. (ROA p. 123). These are
criminal statutes and are not at all applicable to this matter. The Hearing Officer’s reliance on the
criminal statutes demonstrates erroneous reasoning in his decision. Criminal statutes detailing killing in

self defense, justifiable inflection or threat of bodily injury and the definition and penalties for battery

4
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should never have been considered in a personnel appeal. For purposes of this case, it is irrelevant
whether any of the Employee’s actions would have been punishable under NRS 200. The fact that
statutes from that chapter were considered shows that the Hearing Officer committed clear error when he
applied an incorrect standard in making his determination as to whether the Employee’s punching the

patient was justified.

B. The Hearing Officer’s Decision Was Not Based Upon the Substantial Evidence
Presented

The substantial evidence presented at the hearing proved that the Employee’s punching a patient
twice constituted patient abuse. The incident was investigated by Nevada’s Division of Public and
Behavioral Health (DPBH). An investigation report was done and presented at the hearing. The
Employee did not object to the admission of the investigation report. (ROA p. 7). That reports contains
confidential information and the full report was not included in the ROA. (ROA p. 208). A copy of the
full report has been provided to this Honorable Court for review.

The investigation report substantiated the allegation of patient abuse against the Employee. The
investigators based this conclusion on their review of the incident video (also provided to this Honorable
Court), their review of SNAMHS and DPBH policies and their interviews with involved staff members.
The investigators had received training in incident investigation and report writing. Linda Edwards, the
lead investigator, testified to this fact at the hearing and fully explained the investigative process. (ROA
pp. 41-44). This thorough investigation concluded that the Employee's actions constituted patient abuse.
That evidence was presented at the hearing.

C. The Employer Had Just Cause to Terminate the Employee

At the hearing, the Employer demonstrated that there was just cause to terminate the Employee
pursuant to NRS 284.390(6) and Sw. Gas Corp. v. Vargas, 111 Nev. 1064, 1077, 901 P.2d 693, 701 (1995).
The termination was supported by substantial documentary, testimony and video evidence. The
investigation report and the testimony of investigator Linda Edwards and Personnel Officer II Jackie
Arellano clearly showed that the Employee’s actions constituted patient abuse and violated Policy CCR-

1.2. (ROA pp. 46-49, 55-57). The Department of Health and Human Services Prohibitions and Penalties
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mandate termination for a first offense in cases of substantiated patient abuse. (ROA p. 216). Arellano

testified to this fact at the hearing. (ROA pp. 56-57).

D.  The Hearing Officer Failed to Apply a Deferential Standard to DPBH’s Decision to
Terminate the Employee

Both the Employer and the Employee cite O ’Keefe v. State, Dep 't of Motor Vehicles, 134 Nev.
Adv. Op. 92, 431 P.3d 350 (2018) as authority for their respective positions. The Employer agrees that
the O 'Keefe three step review process is applicable to this case. When a classified employee requests a
hearing to challenge an agency’s decision to terminate an employee as a first-time disciplinary measure,
the Hearing Officer determines the reasonableness of the agency’s decision by conducting the following
three-step review process: (1) the Hearing Officer reviews de novo whether the employee in fact
committed the alleged violation; (2) the Hearing Officer determines whether that violation is a serious
violation of law or regulations such that the severe measure of termination is available as a first-time
disciplinary action and if the agency’s published regulations prescribe termination as an appropriate level
of discipline for a first-time offense, then that violation is necessarily “serious” as a matter of law; and
(3) the Hearing Officer applies a deferential standard of review to the agency’s determination that
termination will serve the good of the public service. See O Keefe at 354.

The Employer disagrees, however, that the O 'Keefe review should have stopped after the first
step. The Employee argues that the Hearing Officer was not obligated to apply a deferential standard to
the termination decision because of his finding that the Employee had not committed the alleged
violation. As is argued above, that determination was clearly erroneous. The Employer did establish that
the Employee committed the charged violation of patient not abuse and the three step analysis should
have continued.

The Employee does not contest the Employer’s assertion that termination is an appropriate level
of discipline for patient abuse. The Employer submits the patient abuse was clearly established through
the documents and testimony presented at the hearing.

The Hearing Officer should have applied a deferential standard of review to the Employer’s

termination decision as is required by the O ’Keefe decision. The Hearing Officer in this case improperly
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second guessed DPBH’s assessment as to the seriousness of the Employee’s violations of the Employer’s
own policies.
. CONCLUSION

Based upon the foregoing, DPBH has shown that the Hearing Officer committed clear error
overturning the termination of the Employee. The substantial evidence presented at the hearing showed
that the Employee did commit patient abuse and that his termination was for just cause and the good of
the public service. Accordingly, DPBH respectfully requests that its Petition for Judicial Review be
granted, that the Hearing Officer’s decision be overturned and that the Employee’s termination be upheld.
III. ATTORNEY’S CERTIFICATE

I hereby certify that I have read this appellate brief, and to the best of my knowledge, information,
and belief, it is not frivolous or interposed for any improper purpose. I further certify that this brief
complies with all applicable Nevada Rules of Appellate Procedure, in particular N.R.A.P.28(e), which
requires every assertion in the brief regarding matters in the record to be supported by a reference to the
page of the transcript or appendix where the matter relied on is to be found. I understand that I may be
subject to sanctions in the event that the accompanying brief is not in conformity with the requirements

of the Nevada Rules of Appellate Procedure.

IV.  AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding document DOES NOT contain the

personal information of any person.
Respectfully submitted this 7% day of May, 2020.

AARON D. FORD
Attorney General

By:  /s/ Susanne M. Sliwa
Susanne M. Shiwa

Deputy Attorney General
Nevada Bar No. 4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada 89101
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for State of Nevada
Division of Public and
Behavioral Health (DPBH)
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I hereby certify that I am an employee of the Office of the Attorney General and that on the 7%
day of May, 2020, I served a copy of the foregoing PETITIONER’S REPLY BRIEF by using the

electronic filing system.

CERTIFICATE OF SERVICE

/s/ Cathy Mackerl

Cathy L. Mackerl, an employee of
the office of the Nevada Attorney General
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Electronically Filed
7/1/12020 4:44 PM
Steven D. Grierson

CLERK OF THE COL_IE g
AARON D. FORD C&mﬂé ¥

Attomey General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada 89101
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for State of Nevada,
Division of Public and
Behavioral Health (DPBH)

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-1
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25
HEALTH,
Petitioner,
VS,

CHARLES ROCHA; STATE OF NEVADA ex rel,,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND
ORDER ON PETITION FOR JUDICIAL REVIEW

Date of Hearing: May 26, 2020
Time of Hearing: 10:00 a2, m.

This matter having come on for hearing on May 26, 2020 for Southern Nevada Adult Mental
Health’s Motion For Stay before this Honorable Court and Susanne M. Sliwa, Deputy Attorney General,
appearing telephonically on behalf of Petitioner State of Nevada Department of Health and Human
Services, Division of Public and Behavioral Health (DPBH) and Angela J. Lizada, Esg. on behalf of the
Respondent Charles Rocha This Honorable Court having reviewed all the documents, having heard all

the evidence and arguments of counsel;

gwmgaw Dismissal Swrenary Judgment y

involuntary Dismissal Stipulated Judgment i 1
CIssipuiated Dismissal {1 Default Judgment "/WU 06/23/2020
£ wintion to Dismiss by Dafils) Tliudgment of Arbitration

Case Number: A-19-804209-J
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IT IS HEREBY ORDERED AND DETERMINED that Petitioner’s Petition for Judicial
Review is GRANTED IN PART and DENIED IN PART.

THE COURT FINDS that the Hearing Officer committed clear error by ultimately applying 2
use of force standard to make the determination that the Respondent’s actions were justified when the
Respondent was actually charged with patient abuse.

THE COURT FURTHER FINDS that enough evidence has been presented to warrant a stay
due to the potential for irreparable harm should Respondent Rocha be returned to his former position.

THE COURT FURTHER FINDS that, based upon this clear error, the Hearing Officer did not
get to the issue of whether the Respondent’s actions were justified.

THE COURT FURTHER FINDS that the Petition for Judicial Review is GRANTED to the
extent that the Petitioner is requesting that the decision of the Hearing Officer be REVERSED due to the
he fact that the decision was based upon clear error in not applying the court standard of review.

THE COURT FURTHER FINDS that the Petition for Judicial Review is DENIED as to the
Petitioner’s request for the Court to enter a different ruling and ultimately decide that there was just cause
for the termination of the Respondent and that the termination should be upheld.

IT IS HEREBY ORDERED AND DETERMINED that this matter shall be REMANDED back
to the Hearing Officer for review and to make a determination based upon the proper standard and the

actual charges against the Respondent.

o
DATED this dayg i of June, 2020.

/KANILEEN E. DELANEY
DISTRICT COURT JUDGE (/

AARON D. FORD Tl
Attorney General

By:  /s/ Susanne Sliwa
Susanme M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753
ssliwal@ag nv.gov
(702) 486-3375
Attorneys for Petitioner,
State of Nevada, Division of Public and
Health (DPBH)
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NOTC

AARON D. FORD

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No. 4753

Office of the Attorney General
555 E. Washington Ave. #3900
Las Vegas, Nevada 89101
Tele.: (702) 486-3375

Fax: (702) 486-3871

Email: ssliwa@ag.nv.gov

Attorneys for State of Nevada,
Division of Public and

Behavioral Health (DPBH)
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-]
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25
HEALTH,
Petitioner,
VS.
CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,
Respondents.
NOTICE OF ENTRY OF ORDER

Please take notice that on the 1% day of July 2020,

Fact, Conclusions of Law and Order on Petition for Judicial Review in the above-captioned matter, a copy

of which is attached hereto as Exhibit 1.
Respectfully submitted this 20® day of July, 2020

Page 1 of 3

Case Number: A-19-804209-J

Electronically Filed
7/120/2020 9:27 AM
Steven D, Grierson

CLERI{ OF THE COU
® . -J'

the Court entered its Decision on Findings of

[s/ Susanne M. Sliwa

SUSANNE M. SLIWA (SBN 4753)
Deputy Attorney General

Office of the Attorney General
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I hereby certify that I am an employee of the Office of the Attorney General and that on the 20™
day of July, 2020, I served a copy of the foregoing NOTICE OF ENTRY OF ORDER by using the

electronic filing system.

CERTIFICATE OF SERVICE

Page 2 of 3

/s/ Cathy L. Mackerl
An Employee of the Office of the
Attorney General
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Electronically Filed
7/1/2020 4:44 PM
Steven D. Grierson

CLERK OF THE cougg
AARON D.FORD { ﬁ;‘wﬁ \

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Office of the Attorney General
555 E. Washington Ave. #3900

-Las Vegas, Nevada 89101

ssliwa@ag.nv.gov
(702) 486-3375

Attorneys for State of Nevada,
Division of Public and

Behavioral Health (DPBH)
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-]
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 23
HEALTH,
Petitioner,
vs. '

CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND
ORDER ON PETITION FOR JUDICIAL REVIEW

Date of Hearing: May 26, 2020
Time of Hearing: 10:00 a. m.

This matter having come on for hearing on May 26, 2020 for Southern Nevada Adult Mental
Health’s Motion For Stay before this Honorable Court and Susanne M. Sliwa, Deputy Attorney General,
appearing telephonically on behalf of Petitioner State of Nevada Department of Health and Human
Services, Division of Public and Behavioral Health (DPBH) and Angela J. Lizada, Esq. on behalf of the
Respondent Charles Rocha This Honorable Court having reviewed all the documents, having heard all

the evidence and arguments of counsel;

O invaoluntary Dismissal Stipulated Judgment
L3 stipulated Dismissal {0 Default Judgment
3 motion to Dismiss by Defi(s) [ Judgmant of Arbitration

/ .
[ Voluntary Dismissal Summary Judgment \/"/
W 06/23/2020

Case Number: A-19-804209-J
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IT IS HEREBY ORDERED AND DETERMINED that Petitioner’s Petition for Judicial
Review is GRANTED IN PART and DENIED IN PART.

THE COURT FINDS that the Hearing Officer committed clear error by ultimately applying a
use of force standard to make the determination that the Respondent’s actions were justified when the
Respondent was actually charged with patient abuse.

THE COURT FURTHER FINDS that enough evidence has been presented to warrant a stay
due to the potential for irreparable harm should Respondent Rocha be returned to his former position.

THE COURT FURTHER FINDS that, based upon this clear error, the Hearing Officer did not
get to the issue of whether the Respondent’s actions were justified.

THE COURT FURTHER FINDS that the Petition for Judicial Review is GRANTED to the
extent that the Petitioner is requesting that the decision of the Hearing Officer be REVERSED due to the
he fact that the decision was based upon clear error in not applying the court standard of review.

THE COURT FURTHER FINDS that the Petition for Judicial Review is DENIED as to the
Petitioner’s request for the Court to enter a different ruling and ultimately decide that there was just cause
for the termination of the Respondent and that the termination should be upheld.

IT IS HEREBY ORDERED AND DETERMINED that this matter shall be REMANDED back
to the Hearing Officer for review and to make a determination based upon the proper standard and the

actual charges against the Respondent.
. o
DATED this daya I of June, 2020,

/KANILEEN E. DELANEY
DISTRICT COURT JUDGE

AARON D. FORD TG
Attorney General

By:  /s/Susanne Sliwa
Susanne M., Sliwa

Deputy Attorney General

Nevada Bar No.:4753
ssliwa@ag.nv.gov

(702) 486-3375

Attorneys for Petitioner,

State of Nevada, Division of Public and
Health (DPBH)

ROCHAO000325
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Electronically Filed
2M11/2021 11:56 AM
Steven D. Grierson

; CLERK OF THE COU
SUBT C%.»A’J 21‘““““' "

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: FAX (702) 386-6812
Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex rel, its DEPARTMENT OF | Case No.: A-19-804209-J
HEALTH AND HUMAN SERVICES, DIVISION Dept. No.: 25
OF PUBLIC AND BEHAVIORAL HEALTH

Petitioner,

Vs. SUBSTITUTION OF ATTORNEY

CHARLES ROCHA,; STATE OF NEVADA, ex rel.
it's DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

SUBSTITUTION OF ATTORNEY

Defendant Charles Rocha hereby substitutes- and appoints the Law Office of Daniel Marks to
represent him in the above-entitled action in the place and stead of Angela Lizada, Esq.

DATED this_//  day of February 2021.

CHARLES ROCHA

ROCHAO000326
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Adam Levine, Esq. of the Law Office of Daniel Marks hereby agrees to represent the Defendant
Charles Rocha, in the above-entitled action in the place and stead of Angela Lizada, Esq.

DATED this_/ Z U 4oy of February 2021,

LAW QFFICH/ OF DANIEL MARKS

ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
610 South Ninth Street

Las Vegas, Nevada §9101
Attorney for Defendant

Angela Lizada, Esq., hereby agrees to Adam Levine, Esq. substituting in as counsel on behalf of
the Defendant Charles Rocha, in the above-entitled action.

DATED this 1 day of February 2021.

LIZADA LAW FIRM LTD.

(Ll ﬂ%/
ANGELA LJZADA

Nevada B No 11637

711 S. Ninth Street

Las Vegas, Nevada 89101

ROCHA
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1 CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

2 I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the ﬂt&
3 |jday of February 2021, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically
4 || transmitted a true and correct copy of the above and foregoing SUBSTITUTION OF ATTORNEY by
5 || way of Notice of Electronic Filing provided by the court mandated E-file & Serve system, to the e-mail

6 || address on file for:

7 Aaron D. Ford, Esq.
Attorney General
8 Susanne M. Sliwa, Esq.
Deputy Attorney General
Nevada Bar No. 4753
9 Office of the Attorney General
555 E. Washington Avenue, Suite 3900
10 Las Vegas, Nevada 89101
Email: ssliwa@ag.nv.gov
11 Attorney for State of Nevada, Division

of Public and Behavioral Health
12 '

®. T
. jﬁM

14 An embloyee of the
LAW OFFICE OF DANIEL MARKS

15
16
17
18
19
20
21
22

23

Q.
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Electronically Filed
2/11/2021 2:05 PM
Steven D. Grierson

CLERK OF THE COU
. 1 ||supPL (%A—A*g"*‘“"* .

LAW OFFICE OF DANIEL MARKS
2 {|DANIEL MARKS, ESQ.

Nevada State Bar No. 002003

3 || office@danielmarks.net

ADAM LEVINE, ESQ.

4 || Nevada State Bar No. 004673
alevine@danielmarks.net

5 || 610 South Ninth Street

Las Vegas, Nevada 89101

6 |1(702) 386-0536: FAX (702) 386-6812
Attorneys for Petitioner

7
8 DISTRICT COURT
CLARK COUNTY, NEVADA
9
STATE OF NEVADA ex rel, its DEPARTMENT OF | Case No.: A-19-804209-J
10 ||HEALTH AND HUMAN SERVICES, DIVISION Dept. No.:. 25
OF PUBLIC AND BEHAVIORAL HEALTH
11
Petitioner,
12
. vs. RESPONDENT CHARLES ROCHA’S
13 SUPPLEMENT TO THE RECORD
CHARLES ROCHA,; STATE OF NEVADA, ex rel. FOLLOWING REMAND FROM
14 |it’s DEPARTMENT OF ADMINISTRATION, DISTRICT COURT
PERSONNEL COMMISSION, HEARING
15 || OFFICER,
16 Respondents.
17
18 COMES NOW Respondent Charles Rocha by and through undersigned counsel Adam Levine,

19 || Esq. and hereby supplements the Record following the Remand from District Couﬁ attached hereto as

20 || follows:

21 1. Findings of Fact Conclusions of Law Decision and Order Following Remand from
22 District Court, filed January 12, 2021 [ROCHA00001 — ROCHA00009];

23 2. Employee’s Petition for Reconsideration [ROCHA00010 — ROCHA00017];

024

1

Case Number: A-19-804209-J )
ROCHAO000329
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DATED this_// gof February 2021.

3. Respondent-Employer’s Response to Employee’s Petition for Reconsideration
[ROCHA00016 — ROCHA00019]; and

4. Decision and Order [ROCHA00020 — ROCHA00022].

DAKTET MARKS;ESQ.

Nevada State Bar No. 002003
office@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner

ROCHAO000330
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CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the M
day of February 2021, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically
transmitted a true and correct copy of the above and foregoing RESPONDENT CHARLES ROCHA’S
SUPPLEMENT TO THE RECORD FOLLOWING REMAND FROM DISTRICT COURT by way of
Notice of Electronic Filing provided by the court mandated E-file & Serve system, to the e-mail

address on file for:

Aaron D. Ford, Esq.

Attorney General

Susanne M. Sliwa, Esq.

Deputy Attorney General

Nevada Bar No. 4753

Office of the Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Attorney for State of Nevada, Division
of Public and Behavioral Health

C Y e
\‘A\“ﬂ \p. w

An employee of the
LAW OFFICE OF DANIEL MARKS

ROCHAO000331
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HEARING OFFICER ?Eigg
JA .
Charles Rocha, } N12 2%
) f
Petitioner/Employee, } CaseWNo.: 2106668-RZ
)
VS, ) FIRNBINGS OF FACT
)
STATE OF NEVADA, exrel. it’s } CORCLUSIONS OF LAW
DEPARTMENT OF HEALTH AND }
HiBLAN SERVICES. } DECISION ARD ORDER FOLLOWING
)
Respondent/Employer } REMAND FRORM DISTRECT COURT
.

Rt

BEFORE THE NEVADA STATE PERSOKKEL CORMISS

E% the sppropriate standard and alleged vielation were clearly defined.

On Decemnber 4, 2020 the undersigned received Notice of Entry of Order and the
Bistrict Court Decision on the Employer’s Petition for Judicial Review.

Omn June 29, 2020 the Honorable Kathleen Delaney, Jadge of the 8™ Judiciel District
Court, Department 25 “found that the Hearing Officer committed clear ervor by
ultimately applying & use of fore standard to make the determination det the
Respomdent’s actions were justified when the Respondent was actually charged with
petient sbose.” The Court ordered the matier remanded to the undersigned to “mske a
determination based upon the proper standard and the
ectusl cherpes sgainst the Respondent.”

Cm December 9, 2020 a isleconference was conducted with Angels J. Lizads Esq.,
Lizada Law Firm, Lid for the Employee and Susarme M. Sliwa, Esq., Senior Deputy

Atiorney General for the Employer. The purpose of this conference was to ensure that

Page 1 of &
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Counssl submitted that the decision on remand in this case is 2 determination of
whether the termination was justified based upon the charge of patient abuse stated on
the NPD-41.

The perties stipulated that the awthority granted the Hearing Officer under NRS
284.390(£) is io determine whether the agency bad just cause for the discipline “es
provided in RS 284.385.” A disnissal for “Just cause is one which is not for any
arbitrary, capricious, or illegal seeson and which is one based upon facts (1)} supparied by
substantial evidence and (7) reasonsbly befieved by the employer to be true.” Sw. Gas
Corp. v. Vargas, 111 Nev, 1064, 1077, 901 P.2d 693, 701 (1995).

{V’Eeefe v. State, Diep 't of Motor Velicles, 134 Wev. 752,431 P.3d 350
(2018) instructs Hearing Officers to wtilize & three-step process in deciding when
reviewing disciplinery decisions:

1) the Hearing Officer mmst review, de novo, whether the employes committed
the alleged violetion;

2) whether the alleged violation is 2 serious violation of law or regulation that
would make the most severe discipline appropriate for & first discipline; and

3} & deferential standard of review is utilized with regards 1o whethera
terminstion is in the “pood of public service.™

¥t was stipuizted that the above be used in the determination of whether the
termination of Charles Rocha for the charge of patient abuse was justified

The Hearing Officer set aside his previous evatustion of the facts and policies and
maﬂ‘:cn? asmmpﬁ@nswgmﬁiﬂgtheimoosaosmguﬂtof%h&%apﬁcyeswhmmhnga
decision in this remanded case. The hearing officer wes guided solely by the weight of

the evidence and testimony presented et the hearing end pleadings when making thess

ROCHA00

002
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1 |} Findings of Fact, Conclusions of Lew, Decision and Order.!

Pursuant io O Keefe v. Siaze, 8 de novo review of the essentia! fucts in this matter wes
conducted.” Patient ebuse must be proven by & preponderance of the evidence that the
act committed wes both willfid and wnjustified.® NRS 2814.170.1, defines “Willful
g |} violetion™ as where the public officer or employes, acted intentionally and knowingly.
7 1} K is clear the Employes intentionally and knowingly struck the Patient in the courss of

s altercation. However, did the Employes act with the knowledge his acts may violate

NRS 433.554, NAC 433.200, DPBH Division Policy CRR-1.2 and SNAMHS Policy
10

11 OF-LDR-207

1z NRS 433.554.5(p) and NAC 433.200 define putient abuse as any willful and

13} unjustified infliction of pain, injury or mental anguish upon s person served by DPRE

14

. i or confract staff. DPBH Division Policy CRR-1.2 and SNAMHS Policy OF-LDR-20
15
16 policy expressiy prohibit abuse or neglect of any person receiving services. DPBH

17 Hq Division Policy CRR-1.2 further states that agency and contmact staff will receive

18 i training about use and neglect of consumers. During the hearing the Employee

9 1l admitied he received the Employer’s raining regarding the use of force during bis
20
employment.*
21
2z

22 ! Nevads Persomnal Commicsion, Hearing Officer Rules of Procadere Rule 11,7,

25 2 The svidencs reviewed for this firs: siep in the process inchuded the hearing testimony, the siwveillance
video, the pre-hearing siniaments and the exhibits, and the Employer’s policies, the Nevada Revised
26 Stetutes and Nevede Administrative regerding the gbuse of patients, =

27 PHWRS 233B.1219.

25 | Exkibit F to Employer's Pre-hearing statement.

Page 3 of §
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Dt the Employee Abuse the Patient?

Druring the hearing the Employer failed to present any evidence regarding the
policy and traising on the use of force provided all employees or under what
conditions would any ese of force be justifiable. In the Request for Rehearing or
to Reopen the Record post the hearing the Employer submitted SNAMES Policy
Number FF-5P-28 regarding the Use of Force guidelines for all policies. That
policy states that it's Conflict Prevention end Response Techniques will be used
first in: 2d} sitmetions. Excessive force wnder this policy is defined as any physical
mut or action whick is more than the amount necessary 0 reanage the client or
situation,” Hewever, at this time Policy Namber FF-SP-2§ will be utilized in
making the decision. This policy states thet the use of foree will be equivalent to
the threat and will ceese upon the threat being reduced ™ (emphesis added).

Bt is wncontroveried that the Employee whille on the ficor struggling with the Fatient
other employees smived 10 assist and they were gble io pul! the Patient’s right amm from
the Employee’s back. However, the Employee’s right arm remsined trapped between
the Patient and the other employees. The Employes contends that the Patient was
spitting in his face during this time, that the Employee was in fear for his fife and that
he hit the patient in an effort to break free, mot to punish him.® The video clearly shows

the Paiient was moving his face toward the Employee’s face and was in close to the

* The requiest to Reopen the Recond wes deemed inappropriate dus to the fact the Employer fatled to
submit the evidence during, ar an stiachment to iis pre-hearing sistement or Guring the hearing when it
fmd emple opportumity & de so,

¢ Spitting on another person s & battery as defined by NRS 200.481, see Hobbs v, State, 251 PG 177
{Nev. 2611}

-

Page 4 of 8
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Employee. That testimony was not contradicied. No other employess directly mvolved
in the sltercetion reporied seeing any abuse or excessive force beimg vsed.

The Investigator and reviewing officials conchuded that the video evidence
established the Patient was not struggling or trying to fight back when he was stuck
and was under control of multiple employees. Therefore, they each decided that the
Employee not acting in self-defense or to gain control of the situation but was acting in
retaliation and/or 10 punish the Patient.”

The Heering Officer reviewed, several times, the surveillance vides. The video
shows that at the time the Employes struck the Patient there were £ other employess
aftempting to restrain the Patient. The Patient did not appear o have compleisly
surrendered or become passive and thet significant force was required o keep the
Patient in the position on the floor.

The Employer’s policies are permit employess to defend themselves from agsault
and battery, but they ars required to cease the use of force when fhe threat has been
reduced, Here the Employee was being battered when he was being spit on by the
Patient. In accordance with the Employer’s policies the Employee was entitled to
defend himself from that assault and bettery, but only by using the minimal force
availeble and he was required 1o cease the use of foree once the threat was reduced.,

As noted 2bove the Patient was restreined by other employees and his only violent

conduct toward the Employee was spitting. The Employes had the opportunity and

¥ The Hearing Offioer does not accspt ss evidence the conclsions or opintons of the ivestigator and
mimaﬁ@kwﬁhmmm&e&nﬂw'smafmﬁsmm

¥ The Patient had to be restrained by employess for approximately 7 mimstes and § employess were
required to sscure the Patient in & restraint cheir,

-

Page 5of 8
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i obligation to use a reduced level of foree o prevent the patiest from spitting on him
simiply using his hand to block the Patient from spiiting on him without striking him.
Because the Employee had less forceful options and Depertment training on the uss of
5 || force, the Employce used excessive forve and violated law and poticy when he struck
6 || the Patient. In accordance with NRS 284.385 and numerous Employer policies the

7 il Employee was justifiably subject to discipline for his ection.

8
Es this viclation s serious vicketion of law or regulation?
g
10 Abuse of g patient who is in the care and custody of the State is & violation of the

11 || MRS 433.554.2(e) which specifies that it is 2 gross misdemesnor to sbuse = pafient

12 }i when & does not result in substsmtis! bodily harm to the consumer.

b
13 Therefore, this Is a serious violation of law and regulation. Conseguently, the

. i: Employer bes authority to impose the discipline up to dismissal for a first offense.
16 Using & deferentisf standard of review was
theis termination mposed for the “good of public service?”
: The decision to terminats the Employee was not made for an arbitrary, capricious, or
19 || iflegal reason. The decision to terminate the Employee was esteblished by 2

20 || preponderance of substantial evidence and was reasonably believed by the emplover to
21 |} betrue. Utilizing a deferential standard of review this tzrmination was for the “good of
~ public service.”
FINDINGS OF FACT
o5 1) The &.n;pﬁoyee was trained regarding the Employer’s use of force policies and the
I profibition of the excessive use of force or patient abuse found in the Nevada
26 Revised Stanrtes, Nevads Administrative Code and Employer Regulations.

27 2} The Employee willfully struck the Patient in the face twice on Ociober 13, 2018,
2B

-

. Page 6 of &
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The Patient and Employee were being held in place by multiple employees when
the Patient was struck.

Once the Patient’s arm was removed from around the Employee’s back and was
restrained by other employess the significant threat to the Employes was reduced.

The Employee had less forceful options fo protect himself from being spit on by the
Patient.
The Employee wes lewfully entitied to use the minimal force available to profect
himself from being spit on by the Patient.
The Patient used excessive force by striking the Patient io protect himself from.
beimg spit on.
The preponderance of substantiol evidence does not prove the Employee was acting
in retafiation or 10 punish the Patient,

CONCLUSIONS OF LAW

Pursuant io NRS 284.383 the Employer has adopted by regulation & system for
admimstering disciplinary mezsures against a state employes.

Pursuant to NRS 284.385 the appoiuting authority has discretion to dismiss any
permanent classified employee when the good of the public service will be served
thereby.

The Employee timely requested in writing & hearing before the besring officer of
the Commsission o determine the ressonsbleness of the action.

The Employer timely filed its Petition for Judicial Review pursuant fo NRS 284.383
end NES 2338.130.

The Employee used excessive force in violation of SNAMHS Policy FF-SP-28.

The Employes violated the SNAMHS Code of Ethics and the DPFBH Division
Policy CRR-1.2.

bstential evidence of a policy viclation justifies the deczstoa fo impose discipline
pmmt to NRS 284.385.

The Employer’s decision to terminate the Employee was for the good of public
service pursuent to NRS 2§4.383.

Page 7 of 8
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DBECESION -
The Bmplover’s decision to dispiiss the Employes from employment with the
State was for the good of the public service and is susteined.
ORDER
Besed upon foregoing findings of fuct, and conclusions of law and good
cause appearing thersfore,
IT IS HEREBY ORDERED, ADJUDGED AKD DECREED:

The Employer’s decision fo diemiss the Employes from public service is

DATED thiis 12th day of January 2021.

| ROTICE: Parseent te NRS 2338.136, should any party desire to sppes! this finsl

determination of the Hesring Officer & Petition for Judicial Review must be filed
with the District Court withis 38 deys after service by mail of this decision.

Page & of 8
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CERTIFICATE OF SERVICE

The undersigned, an employee of the State of Nevada, Department of Administration,
Appeals Division, does hereby certify that on the date shown below, a true and correct copy of

i the foregoing FINDINGS OF FACT CONCLUSIONS OF LAW DECISION AND ORDER

was duly mailed, postage prepaid, OR transmitted via interoffice mail to the following:

| CHARLES ROCHA

3710 JULTUS COURT

| LAS VEGAS NV 85129

ANGELA LIZADA ESQ
LIZADA LAW FIRM LTD

| 711 S 9™ STREET
. LAS VEGAS NV 89101

: RICHARD WHITLEY, DIRECTOR
. DEPARTMENT OF HEALTH AND HUMAN SERVICES

4150 TECHNOLOGY WAY
CARSONCITY NV 89706

1 JACKIE ARELLANO, PERSONNEL OFFICER 1

DEPARTMENT OF HEALTH AND HUMAN SERVICES
PUBLIC AND BEHAVIORAL HEALTH/SNAMHS

1321 JONES BLVD

LAS VEGAS NV 89146

SUSANNE M SLIWA ESQ

| DEPUTY ATTORNEY GENERAL
* OFFICE OF THE ATTORNEY GENERAL

555 E WASHINGTON AVE STE 3900
LAS VEGAS NV 89101

Dated this 12™ day of January, 2020.

E ,
Nataly Rann, Legal Secretaxy
Employee of the State of Nevada
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ANGELA J. L1ZADA, ESQ.
Nevada Bar No. 11637
LIZADA LLAW FIRM, LTD.
711 S. 9th Street

Las Vegas, NV 89101

(702) 979-4676

Fax: (702) 979-4121
Attorney for Employee

BEFORE THE NEVADA STATE PERSONNEL COMMISSION
HEARING OFFICER

CHARLES ROCHA, Case No.: 1914774-RZ

Employee,

STATE OF NEVADA DEPARTMENT OF
CORRECTIONS,

Employer.

EMPLOYEE'S PETITION FOR RECONSIDERATION

COMES NOW, CHARLES ROCHA, by and through his attorney, ANGELA .
LIZADA, ESQ. of LIZADA LAW FIRM, LTD., and submits his Petition for Reconsideration
of the Hearing Officer’s Decision filed and served on January 12, 2021 pursuant to NRS
233B.130(4).
1t
/11

111
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MEMORANDUM OF POINTS AND AUTHORITIES
I. STANDARD FOR RECONSIDERATION

NRS 233.130(4) allows a Petition for Reconsideration of Administrative Decisions within
15 calendar days after the date of service of the decision. This decision was filed and served on
January 12, 2021, and thus the reconsideration must be submitted by January 27, 2021. Further, 4
hearing officer is required to grant or deny such a petition at least five days before the expiration
of the time for filing a petition for judicial review, thus a decision on this petition must be submitted
on or before February 6, 202].

Reconsideration is appropriate where the final order is: a) in violation of constitutional ox
statutory provisions; b) in excess of the statutory authority agency; ¢) clearly erroneous in view of
the reliable, probative, and substantial evidence on the whole record; or f) arbitrary or capricious
or characterized by abuse of discretion. NRS 233B.135(3).

II. REVERSAL OF PRIOR DECISION WAS COMMITTED WITH CLEAR ERROR IN
VIEW OF THE RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE ON THE
WHOLE RECORD AND THUS ABUSED HIS DISCRETION

Mr. Rocha requests reconsideration of the Hearing Officer’s January 12, 2021 decision tg
affirm the Employer's termination of Charles Rocha (“*Mr. Rocha™). In that decision, the Hearing|
Officer found that Mr. Rocha’s act was excessive force, because the “Patient was restrained byj
other employees and his only violent conduct towards Employee was spitting”, however, the
testimony presented at hearing indicated that the Patient still had his legs wrapped around Mr,
Rocha’s right leg (ROA page 75, lines 8-10), the Patient’s left arm was around Mr. Rocha’s back|
(ROA Page 76, lines 8-10, 17-18, 20-21; Page 80, Lines 1-20). and the patient was still actively
pulling Mr. Rocha’s leg outwards in a painful manner (ROA Page 79, Line 12-13; Page 80, Lines
1-20), while pulling Mr. Rocha down with his left arm (ROA Page 79, Line 17-19; Page 80, Lines
1-20), while spitting and continuing to threaten Mr. Rocha verbally while physically fighting to

still get at Mr. Rocha. The Patient’s act of using both legs on an older and disabled person to
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forcefully pull his legs apart, even while employees were trying to contain him, while at the same
time spitting in his face and pulling Mr. Rocha down towards him while continuing the threats of
harm while causing Mr. Rocha harms, shows the spitting was not the only violent action. Further,
the hearing officer in the prior (first) decision recognized the “entanglement” and the ongoing
resistance and struggling that was STILL occurring until Mr. Rocha struck the patient, but those
facts are absent in the new decision. The new decision was based on the same facts and only thg
standard of review changed, yet the Hearing Officers new decision completely omits the very
relevant facts of the ongoing struggle, including the Patient actively holding Mr. Rocha’s leg and
pulling it outward and using his arm to pull Mr. Rocha down, trapping one of Mr. Rocha’s amms,
while still threatening “1’1l fucking kill you™ while spitting in Mr. Rocha’s face at the same time
The Hearing Officer also recognized in the first decision that the amount of force with the strikes
was minimal. It is concerning that the Hearing Officer’s new decision does not apply the new
standard to the finding of facts that was made upon the hearing and review of the evidence, buf
now completely changes the findings of facts that were made and ignores findings that were made
prior that are relevant to properly evaluate the matter and apply the standard of review to the facts
The facts did not change, but the hearing officer no longer mentions or considers the undisputed
facts that were presented at the hearing. The failure of the Hearing Officer to even mention thesg]
critical facts in the new decision is an abuse of discretion.
II. FAILURE OF EMPLOYER TO PROVIDE EMPLOYEE RIGHTS AS PEACE
OFFICER REQUIRES THE DISCIPLINE BE VACATED AND THE HEARING
OFFICER’S NEW DECISION TO AFFIRM THE DISCIPLINE IS IN VIOLATION OF

STATUTORY PROVISIONS AND THUS THE HEARING OFFICER EXCEEDED HIS
STATUTORY AUTHORITY

Additionally, even ignoring the discrepancies between the two findings of facts, all based

on the same hearing, the record shows that the Employer failed to comply with the notice
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provisions of the Peace Officer Bill of Rights found in Chapter 289 of the Nevada Revised Statutes|
Pursuant to NRS 289.240, Forensic Technicians and Correctional Officers employed by the
Department of Health and Human Services have the powers of peace officers when performing
duties prescribed by the administrator of the division. The evidence at the hearing established that
Mr. Rocha was employed as a forensic technician, which is a Category ITI Nevada POST Certified
Peace Officer, working at Stein Hospital. Mr. Rocha was served with a Notice of Employee Rights
on November 2, 2018, in accordance with NRS 284.387 stating that Mr. Rocha was the subject of
an internal administrative investigation relevant to the allegations of “patient mistreatment and/or
abuse, patient endangerment, and failure to follow policies and procedures.” Investigators then)
met with Mr. Rocha on January 15, 2019.

NRS 289.055 required Employer to have written policies in place, but Employer did nof
have any such written policies in place. Further, NRS 289.060 and NRS 289.080 provide specifig
notice requirements and specify that those notice requirements are mandatory and must bg
followed to the letter. The Notice of Investigation was deficient pursuant to NRS 289 i this case;
as it failed to: 1) provide an adequate summary of alleged misconduct 1o provide Employee with
an opportunity to prepare for his interview; 2) inform Employee of his right to have twg
representatives of his choosing during an interview relating to the investigation; 3) state the namg
and rank of the officer in charge of the investigation and the officers who will conduct any]
interrogation or hearing; 4) provide the name of any other person who will be present at the
interrogation or hearing; and 5) include a statement setting forth the provisions of subsection 1 of
NRS 289.080 regarding the rights of the Employee to have two representatives of his choosing

present during any phase of an interrogation.
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Pursuant to Ruiz v. City of North Las Vegas, the failure of the Employer to comply with
those provisions renders the disciplinary decision inappropriate and must be vacated. Ruiz v. Cit)
of North Las Vegas, 127 Nev. 254 (2011). The Nevada Supreme Court found that “the Peace
Officer Bill of Rights represents the Nevada Legislature’s recognition that peace officers, because]
of the important role they play in maintaining public safety, deserve additional protections that are
unavailable to other public employees™ and that when “our legislature enacts statutes purporting
10 grant a group of people certain rights, we will construe the statutes in a manner consistent with
the enforceability of those rights.”

Based on the foregoing, it is clear that the discipline against Mr. Rocha MUST be vacated
pursuant to NRS 289 and the Nevada’s Supreme Court decision in Ruiz.

DATED this 19th day of January, 2021.

LIZADA LAW FIRM, LTD.

;’:’i [v N 1

I Fo il {g:' ,"",

,{v A ,4,/{[3/( /\'jf» (v"m s /%;3:3 J{':’i
{ { //

ANGELA ). LIZADA, ESQ.
Nevada Bar No. 11637

711 S. 9th Street

Las Vegas, NV 89101
angela@lizadalaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of January, 2021, a true and correct copy of the

foregoing Pre-Hearing Statement was emailed, with a hard copy also being mailed by USPS first

class mail, to the following:

Suzanne Sliwa, Esq.
Senior Deputy Attorney General
ssliwa(@ag.nv.gov

Robert Zentz, Esq.
Hearing Officer

nrann@admin.nv.gov

An employee of Lizada Law Firm, Lid.
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BEFORE THE STATE OF NEVADA PERSONNEL COMMISSION

HEARING OFFICER
CHARLES ROCHA, )
)
Petitioner, )
)
VS, ) Case No. 1914774-RZ
)
STATE OF NEVADA, ex rel. its )
DEPARTMENT OF HEALTH AND )
HUMAN SERVICES )
)
)
)
Respondent. }
)
)

RESPONDENT-EMPLOYER'S RESPONSE TO EMPLOYEE’S PETITION FOR

RECONSIDERATION

COMES NOW, the STATE OF NEVADA, DEPARTMENT OF HEALTH AND HUMAN
SERVICES, (hereinafter Employer) by and through its counsel, AARON D. FORD, Attorney General,
and SUSANNE M. SLIWA, Deputy Attorney General and submits this Response to Employee’s Petition
for Reconsideration, filed and served on January 19, 2021 pursuant to NRS 233B.130(4), of the Hearing
Officer’s Decision on Remand.

MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF THE CASE

The Hearing Officer issued a Decision on Remand in this matter on January 12, 2021. This
decision reversed his prior decision and upheld the termination of the Employee. The Employee has
now submitted a Petition for Reconsideration claiming that the Hearing Officer committed clear error and
that the Hearing Officer exceeded his statutory authority. The Employer submits that the Decision on
Remand is correct and that the Hearing Officer neither exceeded his statutory authority nor committed
clear error.

i
I
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IL LEGAL ARGUMENT

A. Standard for Reconsideration

Petitions for reconsideration of administrative decisions are permitted pursuant to NRS
233B.130(4). The Nevada Personnel Commission’s Hearing Officer Rule of Procedure 11.7 allows a
petition for reconsideration to be filed with the Hearing Officer within 15 calendar days after the date of
service of the decision. A Hearing Officer is required to grant or deny such a petition at least five days
before the expiration of the time for filing a petition for judicial review.

Reconsideration is appropriate where the Hearing Officer is presented with: (1) newly discovered
evidence; (2) committed clear error; or (3) if there is an intervening change in controlling law. See
MecDowell v. Calderon, 197 ¥.3d 1253, 1255 (9th Cir. 1999). In this case, the Employer submits that the
Hearing Officer’s Decision on Remand upholding the termination of the Employee does not meet any of
the criteria for reconsideration.

B. The Hearing Officer Did Not Commit Clear Error.

The Hearing Officer was fully aware of and considered all the relevant facts in his Decision on
Remand. The findings of fact were not changed as the Employee claims. The proper standard of review
used in the Decision on Remand allows and mandates a different finding and decision when reviewing
the same facts. The client abuse standard is a very different standard of review than the use of force
standard that was used in the first Decision. The differences in the two standards merit different
conclusions of law. There was no clear error or abuse of discretion.

C. The Peace Officer Bill of Rights Issue Has Been Waived.

The Employee has waived any arguments not raised at the hearing level. The Petition for
Reconsideration is the first and only time that the Employee has raised the issue regarding the Peace
Officer Bill of Rights. The Employee has had no less than four opportunities to raise that issue. It could
have been raised at the administrative hearing level, in response to the Employer’s Petition for
Reconsideration, to the District Court during the Petition for Judicial Review process and prior to the
Hearing Officer’s Decision on Remand (after the District Court’s decision). The issue was never raised.
"

"

[38]
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The record in this matter is closed. The Hearing Officer specifically declined to reopen the record
as requested by the Employer in its Petition for Reconsideration. The Hearing Officer should not
consider or decide a claim that is being raised for the first time in the Employee’s Petition for

Reconsideration of the Decision on Remand.

The Employee’s failure to raise all appealable issues at the administrative hearing level 1

constitutes a waiver of any issues that were not properly raised. The Employee has had ample !

opportunities to bring forth this claim. The Peace Officer Bill of Rights issue is improper and should not

be considered by the Hearing Officer.
INE.

CONCLUSION

For the foregoing reasons, Southern Nevada Adult Mental Health Services

respectfully requests that the Employer’s Petition for Reconsideration be denied.

RESPECTFULLY SUBMITTED this 25t day of January, 2021.

By:

AARON D. FORD
Attorney General
State of Nevada

/s/ Susanne Sliwa

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Susanne M. Sliwa

555 E. Washington Ave. #3900
Senior Deputy Attorney General
Nevada Bar No.:4753

Attorneys for Employer
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CERTIFICATE OF SERVICE

1 hereby certify that I am an employee of the Office of the Attorney General and that on the 25%
day of January, 2021, I served a copy of the foregoing RESPONDENT-EMPLOYER’S RESPONSE
TO EMPLOYEE’S PETITION FOR RECONSIDERATION by email, and by also placing a copy of

said document in the Nevada State Department of General Services for mailing addressed to:

Angela Lizada, Esq.
LIZADA LAW FIRM, LTD.
711 S. 9™ Street

Las Vegas, NV 89101
angela@lizadalaw.com

Robert Zentz, Esq.

Hearing Officer

2200 S. Rancho Dr. Suite 220
Las Vegas, NV 89102
nrann{@admin.nv.eov

/s/ Lanette Davis |
An Employee of the Office of the Attorney General
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BEFORE THE NEVADA STATE PERSONKEL COMMBISSION

HEARING OFFICER
Charles Rocha, )
3
Petitioner/Employee, b Case No.: 2106668-RZ -
) L
V5. } DECISION AND ORDER
)
STATE OF NEVADA, exrel. it's }
DEPARTMENT OF HEALTH AND )
HUMAN SERVICES. ) '
3
Respondent/Employer )
}

On January 19. 2021 Angela l. Lizada Esq.. Lizada Law Firm. Lid for the

Emploves filed a Petition for Reconsideration of the undersigned’s Decision and Order
following remand the remand of the matter from the District Court. On January 26,
2021 Susanne M. Sliwa, Esq., Senjor Deputy Attorney General filed an Opposition o

this Petition on behalf of the Emplover. !

The Distriet Court Order found clear error in this Hearing Officer’s application of
the use of force standard for law enforcement as opposed to the proper standard for use
of force palicy by mental health employees amounting to patient abuse as alleged in
this matter.

Coumsel for the Parties stipulated that the Hearing Officer’s decision following the
remand was limited to determining whether the termination was justified using the

standard for patient abuse as charged on the NPD-41. not on the standard for the

! For this Patifion and the Response, the Parties used Case Nou: 1914774-RZ. Following remand from
Eastrict Court a new case number was assigned. This decision and order are filed with Case No.:
2106668-RZ

Page 1 of 3
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excessive by a law eaforcement officer. The District Court decision and Parlies
stipulation limited the Hearing Officer’s review 1o applying the facis solely on the in
accordance with 2 charge of Abuse of a Patiert without regard to the Peace Officer use
of force standards.

The Heering Officer reviewed evidence included hearing testimony. the
surveillance video, the pre-hearing statements and the exhibits, and the Employer’s
policies. the Nevada Revised Statutes and Nevada Administrative regarding abuse of a
patent? i1is understandable that the Petitioner is dissatisfied with my decision on
remand., owever, es noled a complete review of the available evidence argued by the
Parties, presented in the prehearing statements or during the hearing led this hearing
officer uliimately to a different conclusion. Testimony regarding the position of the
Patient and Employee af the moment of the striking took place conflicts with the
images on the recording. |

Dnrring the hearing the Petitioner made clear that he was a peace officer in
accordance with NRS 289.240, however at no time were arguments alleging any

procedurzl violations of the Peace Officer Bill of Rights presented or heard until this

The District Court Order remanding the marter did not direct consideration of
Chapter 289 issues. The District Court specifically stated thet the Use of Force by law
enforcement officers was not appropriate. 'When requested for opinion regarding the

standard to be applied in this decision, counsel did not mention eny application of

* The Petitioner made references 1o the Record on Appeal. That record was not available for review by
the Hearing Nifficer nnd wes thersfors not utitized in the decision on remaend.
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Chapter 289 or stipulate that any issues under that chapter of the NRS should be
reviewed and ruled upon.
DECISION and ORBER
Based upon foregoing and good cause appearing therefare,
FT IS HEREBY ORDERED, ADJUDGED AND DECREED:

The Employee’s Petition for Reconsiderstion is BENEED.

DATED this 3rd day of February 2081, +— P
LAY

(I . e sl AU
e e

Rolfert Zehiz, Esq.
Hearing Officer—. ../

NOTICE: Purseant to NRS 233B.13%, should any party desire to appeal this final
determination of the Hearing Officer a Petition for Judicial Review must be filed
with ¢he District Court within 38 deye afier service by mail of this decision.

i
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LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101

(702) 386-0536: FAX (702) 386-6812
Attorneys for Petitioner

Electronically Filed
2/11/2021 3:38 PM
Steven D. Grierson

CLERE OF THE COUQ E

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA ex rel, its DEPARTMENT OF | Case No.:  A-19-804209-]
HEALTH AND HUMAN SERVICES, DIVISION | Dept.No.: 25
OF PUBLIC AND BEHAVIORAL HEALTH

Petitioner,
Vs, NOTICE OF APPEAL
CHARLES ROCHA,; STATE OF NEVADA, ex rel.
it's DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

NOTICE OF APPEAL

Notice is hereby given that Respondent Charles Rocha hereby appeals to the Supreme Court of

Nevada from the District Court’s Findings of Fact, Conclusions of Law, Decision and order on Petition

i
"
i

m

1

Case Number: A-19-804209-J
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for Judicial Review entered in this action on July 1, 2020, , the Notice of Entry of which was filed on
July 20, 2020. (Exhibit “A” attached hereto), and which became final following proceedings on remand
on or about February 3, 2021.

!
DATED this /! /Ea; of February 2021,

% 7 /A
% i

14 J

4 v, 7

DANIEL MARKS, ESQ.
Nevada State Bar No. 002003
office@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner
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day of February 2021, pursuant to NRCP 5(b) and Administrative Order 14-2, I electronically
transmitted a true and correct copy of the above and foregoing NOTICE OF APPEAL by way of Notice
of Electronic Filing provided by the court mandated E-file & Serve system, to the e-mail address on file

for:

CERTIFICATE OF SERVICE BY ELECTRONIC MEANS

I hereby certify that I am an employee of the Law Office of Daniel Marks and that on the lﬁ

Aaron D. Ford, Esq.

Attorney General

Susanne M. Sliwa, Esq.

Deputy Attorney General

Nevada Bar No. 4753

Office of the Attorney General

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Attorney for State of Nevada, Division
of Public and Behavioral Health

r o baine,

Anem

LAW

loyee of the \
FFICE OF DANIEL MARKS

il

i
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Electronically Filed
712012020 9:27 AM
NOTC Steven D, Grierson

AARON D. FORD CLE ?F THE»CO ’
Attorney General c % ,6 ,ﬂuw

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No. 4753

Office of the Attorney General
555 E. Washington Ave, #3900
Las Vegas, Nevada 89101
Tele.: (702) 486-3375

Fax: (702) 486-3871

Email: ssliwa@ag.nv.gov

Attorneys for State of Nevada,
Division of Public and

Behavioral Health (DPBH)
DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-]
OF HEALTH AND HUMAN SERVICES,
DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25
HEALTH,
Petitioner,

Vs.

CHARLES ROCHA; STATE OF NEVADA ex rel.,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

NOTICE OF ENTRY OF ORDER

Please take notice that on the 1t day of July 2020, the Court entered its Decision on Findings of
Fact, Conclusions of Law and Order on Petition for Judicial Review in the above-captioned matter, a copy

of which is attached hereto as Exhibit 1.
Respectfully submitted this 20% day of July, 2020

{s/ Susanne M. Sliwa

SUSANNE M. SLIWA (SBN 4753)
Deputy Attorney General

Office of the Attorney General

Page 10of 3
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I hereby certify that I am an employee of the Office of the Attorney General and that on the 20™
day of July, 2020, I served a copy of the foregoing NOTICE OF ENTRY OF ORDER by using the

electronic filing system.

CERTIFICATE OF SERVICE

Page 2 of 3

/s/ Cathy L. Macker]
An Employee of the Office of the
Attorney General
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Electronically Filed
71112020 4:44 PM
Steven D. Grierson

CLERK OF THE COUQE
AARON D, FORD { %J ,

Attorney General

Susanne M. Sliwa

Deputy Attorney General
Nevada Bar No.:4753

Office of the Attorney General
555 E. Washington Ave, #3900
Las Vegas, Nevada 89101
ssliwa@ag .ny.gov

(702) 486-3375

Attorneys for State of Nevada,

Division of Public and
Behavioral Health (DPBH)
DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA ex. rel, its DEPARTMENT Case No.:  A-19-804209-]

OF HEALTH AND HUMAN SERVICES,

DIVISION OF PUBLIC AND BEHAVIORAL Dept. No.: 25

HEALTH,

Petitioner,

VS,

CHARLES ROCHA; STATE OF NEVADA ex rel,,
its DEPARTMENT OF ADMINISTRATION,
PERSONNEL COMMISSION, HEARING
OFFICER,

Respondents.

FINDINGS OF FACT, CONCLUSIONS OF LAW, DECISION AND
ORDER ON PETITION FOR JUDICIAL REVIEW

Date of Hearing: May 26, 2020
Time of Hearing: 10:00 a. m.

This matter having come on for hearing on May 26, 2020 for Southern Nevada Adult Mental
Health’s Motion For Stay before this Honorable Court and Susanne M. Sliwa, Deputy Attorney General,
appearing telephonically on behalf of Petitioner State of Nevada Department of Health and Human
Services, Division of Public and Behavioral Health (DPBH) and Angela J. Lizada, Esq. on behalf of the

Respondent Charles Rocha This Honorable Court having reviewed all the documents, having heard all

the evidence and arguments of counsel;

g?/oiu!ntary Dismissal Summary Judgment

nvoltittacy Dismissal Stipulated Judgment A

Ll stipulated Dismissal [ Default Judgment "% 06/23/2020
2 motion to Dismiss by Deft(s) [ iudgment of Arbitration

Case Number: A-19-804209-J
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IT IS HEREBY ORDERED AND DETERMINED that Petitioner’s Petition for Judicial
Review is GRANTED IN PART and DENIED IN PART.

THE COURT FINDS that the Hearing Officer committed clear error by ultimately applying a
use of force standard to make the determination that the Respondent’s actions were justified when the
Respondent was actually charged with patient abuse.

THE COURT FURTHER FINDS that enough evidence has been presented to warrant a stay
due to the potential for irreparable harm should Respondent Rocha be returned to his former position,

THE COURT FURTHER FINDS that, based upon this clear error, the Hearing Officer did not
get to the issue of whether the Respondent’s actions were justified.

THE COURT FURTHER FINDS that the Petition for Judicial Review is GRANTED to the
extent that the Petitioner is requesting that the decision of the Hearing Officer be REVERSED due to the
he fact that the decision was based upon clear error in not applying the court standard of review.

THE COURT FURTHER FINDS that the Petition for Judicial Review is DENIED as to the
Petitioner’s request for the Court to enter a different ruling and ultimately decide that there was just cause
for the termination of the Respondent and that the termination should be upheld.

IT IS HEREBY ORDERED AND DETERMINED that this matter shall be REMANDED back
to the Hearing Officer for review and to make a determination based upon the proper standard and the

actual charges against the Respondent.

o
DATED this dayg ‘ of June, 2020.

/KATHLEEN E. DELANEY
DISTRICT COURT JUDGE

AARON D. FORD Ta
Attorney General

By:  /s/ Susanne Sliwa
Susanne M. Sliwa
Deputy Attorney General
Nevada Bar No.:4753
ssliwa(@ag.nv.gov
(702) 486-3375
Attorneys for Petitioner,
State of Nevada, Division of Public and
Health (DPBH)
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