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 Greenberg Traurig, LLP (“Greenberg Traurig”), counsel to Barbara Richardson as the 

Statutory Receiver (the “Receiver”) for the Nevada Health Co-Op (“NHC”) and representing itself 

in response to this motion, and Jenner & Block LLP, counsel to Greenberg Traurig, submit this 

opposition to the Motion to Disqualify Greenberg Traurig and Disgorge Attorneys’ Fees 

(“Motion”) filed by Unite Here Health (“UHH”) and Nevada Health Solutions, LLC (“NHS,” and 

together, “Movants”). 

INTRODUCTION 

 The Court should deny the motion to disqualify Greenberg Traurig because it is a baseless 

and untimely attempt by litigation adversaries––not current or former clients of Greenberg 

Traurig—to improperly use disqualification to delay litigation and obtain a strategic advantage 

when all else has failed. 

 The core premise of the Motion is the assumption that Greenberg Traurig was retained as a 

general, all-purpose counsel for the Receiver, with obligations to represent the Receiver in all of 

her affairs.  That unsupported assumption is flat-out wrong.  Greenberg Traurig was retained by the 

Receiver for the limited purpose of pursuing specific claims on the Receiver’s behalf.  Before 

Greenberg Traurig was retained, it fully advised the Receiver that Greenberg Traurig had a potential 

conflict with pursuing any claim against Xerox State Healthcare, LLC (“Xerox”).  The Receiver 

consequently did not retain Greenberg Traurig to evaluate or pursue any such claims.  Instead, the 

Receiver sought and received permission to also retain conflicts counsel, James Whitmire of 

Santoro Whitmire, Ltd., to handle any matters that were outside the scope of Greenberg Traurig’s 

retention due to potential conflicts.  Since its engagement, Greenberg Traurig had no involvement 

whatsoever in the Receiver’s evaluation of its potential claims against Xerox.  Similarly, the scope 

of Greenberg Traurig’s representation of the Receiver did not include defending or administering 

the undisputed claims of members of Valley Health System (“Valley”) against the receivership or 

allocating assets among creditors like Valley.  Accordingly, the central thesis of the Motion lacks 

any foundation. 

 The Court should deny the Motion for four independent reasons.  First, UHH and NHS have 

no standing to raise this supposed conflict.  Under Nevada law, only a current or former client of 
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an attorney may seek the attorney’s disqualification, and it is undisputed that UHH and NHS are 

neither current nor former clients of Greenberg Traurig, so they lack standing as a matter of law. 

 Second, Greenberg Traurig has no disqualifying conflict because the scope of its 

representation does not include being adverse to either Xerox or Valley.  Fiduciaries like the 

Receiver routinely and properly retain court-approved counsel for specific purposes even if those 

counsel would have conflicts performing other duties for the fiduciary.  Here, the Receiver retained 

Greenberg Traurig only to pursue specific claims against entities with which it had no conflict, and 

separately retained conflicts counsel for the precise purpose of handling potential claims against 

parties as to whom a potential conflict existed—like Xerox.  Nor does the scope of Greenberg 

Traurig’s representation involve anything relating to Valley.  In other words, the main factual 

premise of the motion—that Greenberg Traurig’s potential conflict with Xerox or Valley 

disqualifies Greenberg Traurig—fails because the scope of Greenberg Traurig’s representation 

does not include anything relating to Xerox or Valley. 

 Third, even if a conflict of interest exists—and it clearly does not—disqualification is 

inappropriate because it would cause extreme prejudice to the Receiver.  Greenberg Traurig has 

represented the Receiver for over three years in several cases, including the case against UHH and 

NHS, accumulating extensive knowledge of the complex factual and legal issues at play and 

preparing for trial.  Depriving the Receiver of her trial counsel at late, critical stages of these cases 

would impair the Receiver’s claims and impose significant costs on her and the stakeholders she 

acts for. 

 Fourth, even if UHH and NHS had standing to bring this motion, UHH and NHS have 

waived and forfeited their argument for disqualification by failing to raise it during three years of 

litigation.  UHH and NHS offer no explanation for their delay in alleging a conflict based on 

information long publicly available, and the true reason is obviously tactical:  UHH and NHS are 

faced with imminent liability to the Receiver at an upcoming trial and are seeking to delay the trial, 

deprive the Receiver of her counsel, and further deprive the receivership estate of resources to 

pursue their wrongdoing. 

/ / / 
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FACTUAL BACKGROUND 

 The Movants provide a lengthy statement of purported facts that largely consists of improper 

argument and baseless speculation.  The relevant undisputed facts are set out below. 
 

A. The Appointment Of A Receiver And Special Deputy Receiver With Authority To 
Engage Counsel Under Nevada Law.     

 As the Court knows, NHC was a Nevada health insurance provider that began providing 

healthcare insurance to Nevada citizens on January 1, 2014, and was placed into receivership on 

September 25, 2015, under Nevada Revised Statute (“NRS”) § 696B.290.  (Id.)  On October 14, 

2015, the Eighth Judicial District Court entered an order appointing then-Commissioner Parks as 

Receiver of NHC, and the law firm Cantilo & Bennett, L.L.P., as the Special Deputy Receiver 

(“SDR”).  (See Oct. 14, 2015 Permanent Injunction and Order Appointing Commissioner as 

Permanent Receiver of Nevada Health Co-Op (“October 14, 2015 Order”).)  The appointment was 

updated to replace the Receiver with the new Commissioner of Insurance, Barbara Richardson, in 

April 2016.  (See Ex. 1, Declaration of Mark Bennett in Support of Greenberg Traurig’s Opposition 

(“Bennett Decl.”) ¶ 8.) 

 Under NRS § 696B.290, the Order vested in the Receiver exclusive legal and equitable title 

to all “causes of action,” and granted the Receiver and SDR broad authority to rehabilitate or 

liquidate NHC’s business and affairs as they saw fit.  (October 14, 2015 Order ¶ 2; see also NRS § 

696B.290(2)-(5).)  The Order also expressly authorized the Receiver and SDR to “[i]nstitute and to 

prosecute” all “suits and other legal proceedings,” to “defend suits in which CO-OP or the Receiver 

is a party,” and to “abandon the prosecution or defense of such suits, legal proceedings and claims 

on such terms and conditions as she deems appropriate.”  (October 14, 2015 Order, ¶ 14(h).)  The 

Receiver also has the power to “employ and to fix the compensation of … counsel” and other 

personnel “as she considers necessary” and pay such compensation out of the assets of NHC in 

accordance with NRS § 696B.290.  (Id. ¶ 4; see also NRS § 696B.255(6).)  Under Nevada law, the 

Receiver has broad discretion so long as she does not take actions that are “unlawful, arbitrary or 

capricious.”  NRS § 696B.290(7). 

/ / / 
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 The SDR is comprised of experienced professionals with years of experience in insolvency 

and receivership matters and with significant professional and business staff support.  (See Bennett 

Decl. ¶¶ 4, 7-8.)  Mr. Bennett, the lead authorized representative of the SDR, has decades of 

experience in restructuring and insolvency matters, including experience serving as the SDR for 

other receiverships and serving as counsel to the Deputy Liquidator of two health maintenance 

organization insolvencies.  (Id. ¶ 4.)  Mr. Bennett has been supported in this matter by a significant 

team of professionals that includes his partners Patrick Cantilo and Kristen Johnson, associate Josh 

Lively, and Cantilo & Bennett support staff.   (Id. ¶ 7.)  UHS and NHS have not alleged that either 

the Receiver or SDR has a conflict of interest.  (Motion, passim.) 
 

B. The Receiver’s Limited-Scope Retention Of Greenberg Traurig To Pursue Certain 
Specific Claims And Retention Of Whitmire As Conflicts Counsel.      

 On December 16, 2016, pursuant to the authority granted in NRS § 696B.290(6), the 

Receiver sought leave to engage several “Service Providers” to “assist the Receiver, according to 

their specialized expertise, in connection with general receivership, claims, and asset recovery 

matters.”  (Dec, 16, 2016 Motion to Approve Professional Fee Rates on an Order Shortening Time, 

at 5.)  The Receiver sought leave to retain and pay “the law firms of Greenberg Traurig, L.L.P. and 

Santoro Whitmire, Ltd., the consulting firm of FTI Consulting, Inc. and the consulting firm of 

DeVito Consulting, Inc.”  Id.  On January 17, 2017, the Court granted the motion to engage these 

advisors.  (Jan. 17, 2017 Order.) 

 Pursuant to the Court’s Order, Greenberg Traurig was retained by the Receiver for the 

limited purpose of prosecuting certain claims on behalf of the Receiver, including claims against 

the federal government and claims against UHH, NHS, and the other defendants in the matter 

Nevada Commissioner of Insurance v. Milliman Inc. et al., No. A-17-76055-B.  (Ex. 2, Declaration 

of Mark Ferrario in Support of Greenberg Traurig’s Opposition (“Ferrario Decl.”) ¶ 10; Bennett 

Decl. ¶ 18.)  Prior to Greenberg Traurig’s retention, the SDR provided Greenberg Traurig with a 

list of parties against whom the Receiver was contemplating asserting claims, and Greenberg 

Traurig ran these parties through its electronic conflicts checking system and confirmed that no 

conflicts existed.  (Ferrario Decl. ¶ 8; Bennett Decl. ¶ 16.)  Greenberg Traurig notified the SDR 
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that Greenberg Traurig had represented Valley in connection with claims for medical 

reimbursement from NHC that were submitted by medical provider members of the Valley Health 

System.  (Ferrario Decl. ¶ 7; Bennett Decl. ¶ 13.)  Greenberg Traurig and the SDR agreed that 

Greenberg Traurig’s representation did not include any work relating to claims brought by member 

facilities of the Valley Hospital System against the Receiver.  (Ferrario Decl. ¶¶ 7, 10; Bennett 

Decl. ¶¶ 13, 18.)  Nor did it include advising the Receiver as to distribution or allocation of the 

receivership’s assets to the creditors.  (Ferrario Decl. ¶¶ 7, 10; Bennett Decl. ¶¶ 13, 18.)  These 

responsibilities were outside the scope of Greenberg Traurig’s engagement and were handled by 

the Receiver, the SDR, and their experienced professional teams.  (Ferrario Decl. ¶ 10; Bennett 

Decl. ¶¶ 19-21.)1 

 Greenberg Traurig’s limited representation of the Receiver likewise did not include any 

matters relating to Xerox.  Prior to its retention, Greenberg Traurig notified the Receiver of its 

representation of Xerox in other matters.  (Ferrario Decl. ¶ 5; Bennett Decl. ¶ 14.)  Greenberg 

Traurig and the Receiver agreed that Greenberg Traurig’s representation would not include 

evaluating or prosecuting claims against Xerox.  (Ferrario Decl. ¶ 5; Bennett Decl. ¶ 14.)  Instead, 

the Receiver also retained another law firm—Santoro Whitmire—as conflicts counsel that would 

assist the Receiver and SDR, if necessary, with prosecution of claims against companies as to which 

Greenberg Traurig—an international law firm with a broad range of clients—had a potential 

conflict.  (Ferrario Decl. ¶ 6; Bennett Decl. ¶ 15; Ex. 3, Declaration of James E. Whitmire 

(“Whitmire Decl.”), ¶¶ 8, 14.)  Such arrangements with conflicts counsel are commonplace in large, 

complex receivership matters like the NHC receivership in which the receivership has many claims 

against other parties and is subject to many creditor claims.  (Bennett Decl. ¶ 15.)  

                                                 
1 On April 5, 2017, Greenberg Traurig and the SDR submitted the Receiver’s Sixth Status Report to the Court 
as required by Nevada law.  (April 5, 2017 Sixth Status Report.)  Movants claim, without support, that because 
prior status reports had been filed by the Nevada Attorney General, Greenberg Traurig’s submission of the 
report is evidence that Greenberg Traurig had “fully replaced the Attorney General with respect to all aspects 
of the Receiver’s attorney-client representation.”  (Mot. at 12.)  This is incorrect—Greenberg Traurig’s 
representation of the Receiver was limited to prosecuting certain specific claims.  (See Ferrario Decl., ¶ 10; 
Bennett Decl., ¶ 18.) 
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C. Greenberg Traurig’s Prior Representation Of Xerox. 

 Greenberg Traurig has represented Xerox in several prior matters that are unrelated to its 

representation of the Receiver.  On April 1, 2014, Xerox State Healthcare (“Xerox”) was named a 

defendant in the lawsuit Basich v. State of Nevada ex rel. Silver State Health Insurance Exchange 

et al., a class action brought by Nevada residents who alleged that they had paid health insurance 

premiums but did not receive health insurance coverage.  (See Ex. 4, Class Action Complaint, No. 

A-14-698567-C (Eighth Judicial District Court, Nevada).)  On August 26, 2014, Xerox was named 

a defendant in the lawsuit Casale v. State of Nevada ex rel. Silver State Health Insurance Exchange 

et al., a class action brought by Nevada insurance brokers alleging, among other things, that they 

were denied commissions because of Xerox.  (See Ex. 5, Class Action Complaint, No. A-14-

706171-C (Eighth Judicial District Court, Nevada).)  The plaintiffs’ claims against Xerox in these 

cases were based on Xerox’s contractual relationship with the Silver State Health Insurance 

Exchange (the “Exchange”).  (E.g., id. ¶ 2.)  Neither NHC nor the Receiver (who had not yet been 

appointed) were party to either of these cases.  (See Ferrario Decl. ¶¶ 12-13.)2 

 Greenberg Traurig was retained to represent Xerox in the Basich and Casale matters, which 

were later consolidated.  (See Ferrario Decl. ¶¶ 12-14.)  On May 25, 2017, the Basich and Casale 

cases were settled with no findings or admissions of liability.  (Id. ¶ 14; Ex. 6, May 25, 2017 Notice 

of Entry of Order Granting Final Approval of Class Settlement and Attorneys’ Fees.)   

 Greenberg Traurig was also retained to represent Xerox in connection with an investigation 

initiated by the Nevada Department of Business and Industry, Division of Insurance.  (See Ferrario 

Decl. ¶ 15.)  That investigation focused primarily on Xerox’s licensing under Nevada law.  (See 

id.; Movants’ Ex. 10, ¶ 3.)  Once again, neither NHC nor the Receiver had any involvement or 

interest in this investigation.  (See Ferrario Decl. ¶ 15.)  On October 19, 2017, the Division of 

Insurance entered a consent order resolving its investigation.  (Movants’ Ex. 10.) 

 Greenberg Traurig also represented affiliates ox Xerox—though not Xerox itself—in other 

litigation with no relationship whatsoever to the NHC receivership or the Nevada healthcare 

                                                 
2 Although Xerox had a contractual relationship with the Exchange (see Movants’ Ex. 1), and NHC had a 
contractual relationship with the Exchange, Xerox had no contractual relationship with NHC.  (See Bennett 
Decl., ¶ 14.) 
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insurance market.  (Id. ¶ 16.)  Greenberg Traurig does not currently represent Xerox in any matters.  

(Id. ¶ 17.) 

D. Greenberg Traurig’s Prior Limited Representation Of Valley. 

 On August 8, 2016, Valley submitted, through its counsel Greenberg Traurig, a pleading in 

response to the Receiver’s motion for a finding of insolvency of the Co-Op that noted that Valley 

held “a potential claim against the receivership estate in excess of $5 million.”  (Aug. 8, 2016 

Response to Motion for Final Order Finding and Declaring Nevada Health Co-Op to Be Insolvent, 

at 3.)  This represented claims by several of the system’s member facilities for medical 

reimbursement from NHC (the “Valley claims”).  (Ferrario Decl. ¶ 7; Bennett Decl. ¶ 13.)  On 

September 21, 2016, the Court granted the Receiver’s motion, declared NHC insolvent, and placed 

NHC into liquidation.  (Sept. 21, 2016 Final Order Finding and Declaring Nevada Health Co-Op 

to Be Insolvent and Placing Nevada Health Co-Op into Liquidation.)  Greenberg Traurig did not 

perform any work on behalf of Valley in this matter after December 13, 2016, prior to this Court’s 

approval of Greenberg Traurig’s retention as counsel to the Receiver on January 17, 2017.  (Ferrario 

Decl. ¶ 20.) 

 Through the claims administration process, handled by the SDR without any involvement 

of Greenberg Traurig, the Valley claims were approved and subsequently became final.  (Bennett 

Decl. ¶ 20; Ferrario Decl. ¶ 21.)  Valley was not and is not the subject of any claims by NHC or the 

Receiver.  (Ferrario Decl. ¶ 22.) 
 

E. Greenberg Traurig’s Lack Of Involvement Or Input On The SDR’s Determination 
Thus Far To Not Pursue Claims Against Xerox.     

 To date, the Receiver has not commenced any claims on behalf of the Receivership against 

Xerox.  (Bennett Decl. ¶ 22.)  Greenberg Traurig has not been asked to provide any advice on whether 

to pursue claims against Xerox, and has not done so.  (Id. ¶ 23; Ferrario Decl. ¶ 25.)  Rather, on 

behalf of NHC in receivership, the SDR, with its experienced team of professionals, has evaluated 

(and continues to evaluate) potential claims against Xerox (and other parties) completely independent 

of Greenberg Traurig’s involvement.  (Bennett Decl. ¶¶ 22-23.)  The precise reasons the Receiver has 

determined to date not to pursue Xerox are protected as confidential work product.  (Id. ¶ 22.) 
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 However, Nevada law affords the Receiver and her SDR broad discretion to administer the 

receivership, and consider, among other things: the strength of potential claims, the strength of 

potential defenses, the relative culpability of other potentially responsible parties, the magnitude of 

the contribution to the loss of any particular party, the likely expense and difficulty in pursuing 

claims, and any other factors rationally related to the decision whether to pursue a particular 

potentially responsible party.  (Id. ¶ 10.)  The Receiver’s current determination not to sue Xerox 

has nothing to do with Greenberg Traurig’s opinions, putative conflict, or inability to give 

unconflicted advice regarding Xerox.  (Bennett Decl. ¶¶ 22-23.) 

F. The Receiver’s Claims Against Movants And Movants’ Related Dilatory Tactics. 

 On August 25, 2017—more than three years ago—Greenberg Traurig filed, on behalf of 

the Receiver, a complaint in this matter against NHS and several other parties.  (Ex. 7, Nevada 

Comm’r of Ins. v. Milliman et al., No. A-17-760558-B, Docket (District Court of Clark County, 

Nevada).)  At the time the complaint was filed, Greenberg Traurig’s representation of Valley was 

on the public docket in the receivership matter (Case No. A-15-725244-C) and its prior 

representation of Xerox in the Basich and Casale matters and related investigation was public 

knowledge.  (Ferrario Decl. ¶ 27.)  For the past three years, neither NHS nor any other defendant 

objected to Greenberg Traurig’s representation of the Receiver or even suggested that a conflict of 

interest existed.  (Id.)  On September 24, 2018—more than two years ago—the complaint was 

amended to add UHH as a defendant.  (See Ex. 7.)  UHH likewise did not object to Greenberg 

Traurig’s representation or raise an alleged conflict of interest.  (Ferrario Decl. ¶ 27.)  Moreover, 

neither UHH, NHS, nor any other defendant sought to implead Xerox as a third-party defendant 

(id. ¶ 28), even though UHH’s counsel was present in person on behalf of UHH at the NHC Board 

meeting Movants cite as evidence that the Receiver should have pursued a claim against Xerox.  

(See Movants’ Ex. 4.) 

 As discovery progressed and the Receiver, SDR, and Greenberg Traurig prepared for trial, 

UHH and NHS sought to delay and avoid a resolution.  After the Receiver tendered its expert 

reports on July 31, 2019, UHH and NHS sought an extension of one full year to serve their expert 

reports.  (See Ex. 8, Nevada Comm’r of Ins. v. Milliman et al., August 21, 2020 Motion to Extend 
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Expert Disclosure Deadline on Order Shortening Time; Ferrario Decl. ¶ 30.)  Next, they filed a 

motion to stay the case during the pendency of a Supreme Court case with no influence on the 

Receiver’s claims against them.  (See Ex. 9, October 1, 2019 Hearing Transcript; Ferrario Decl. 

¶ 30.)  Then, in June 2020, with trial approaching, UHH and NHS began their current campaign to 

further delay a reckoning on the merits, first by serving discovery about the Receiver’s work 

product–protected decision-making process as to Xerox, and then filing this Motion and a belated 

motion to implead Xerox.  (See Ferrario Decl. ¶ 31; July 10, 2020 Nineteenth Status Report at 8; 

Movants’ Exs. 14-17.) 

 Since the Receiver filed claims against UHH and NHS years ago, Greenberg Traurig has 

accumulated extensive knowledge of the complex factual and legal issues underlying the Receiver’s 

claims against UHH, NHS, and the other defendants.  (Ferrario Decl. ¶ 29; Bennett Decl. ¶ 25.)  

The Receiver and SDR have relied heavily on Greenberg Traurig’s legal advice and institutional 

knowledge in litigating the matter, and Greenberg Traurig will serve as lead counsel at the coming 

trial.  (Ferrario Decl. ¶ 29; Bennett Decl. ¶ 26.)  Greenberg Traurig’s disqualification at this critical 

stage of the case would cause the Receiver, the SDR, and the assets of the receivership immense 

prejudice. (See Bennett Decl. ¶ 26.)  Likewise, Greenberg Traurig’s disqualification from the other 

matters in which it represents the Receiver would cause the Receiver significant prejudice.  (Id. 

¶ 27.) 

ARGUMENT 

I. The Court Should Not Disqualify Greenberg Traurig. 

 Nevada courts have repeatedly recognized the fundamental right of a party to be represented 

by counsel of its choice.  See, e.g., Brown v. Eighth Judicial Dist. Ct., 116 Nev. 1200, 1205, 14 

P.3d 1266, 1270 (2000); Imperial Credit v. Eighth Judicial Dist. Ct., 130 Nev. 558, 562, 331 P.3d 

862, 865 (2014).  Because disqualification deprives a party of that right, it is “a drastic measure 

which courts should hesitate to impose except when absolutely necessary.”  Ryan’s Express v. 

Amador Stage Lines, 128 Nev. 289, 295 n.3, 279 P.3d 166, 170 n.3 (2012) (quoting Freeman v. 

Chi. Musical Instrument Co., 689 F.2d 715, 721-22 (7th Cir. 1982)).  Nevada courts scrutinize 

motions to disqualify closely given their potential for “misuse” as “instruments of harassment or 

1593



 

11 
ACTIVE 53804295v1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

delay.”  Brown, 116 Nev. at 1205, 14 P.3d at 1270.  The party seeking disqualification bears the 

burden of showing that disqualification is proper and presenting evidence—not merely unsupported 

allegations—in support of such a claim.  See Liapis v. District Ct., 128 Nev. 414, 420, 282 P.3d 

733, 737 (2012); Robbins v. Gillock, 109 Nev. 1015, 1017, 862 P.2d 1195, 1197 (1993). 

 The motion for disqualification of Greenberg Traurig should be denied for four independent 

reasons.  First, UHH and NHS—who are neither current nor former clients of Greenberg Traurig—

have no standing to raise their challenge.  (Part I.A, below.)  Second, Greenberg Traurig has no 

disqualifying conflict because its limited-scope representation of the Receiver does not include 

evaluating or pursuing claims against Xerox, defending claims by Valley, or allocating receivership 

assets to creditors.  (Part I.B, below.)  Third, even if a conflict does exist—and it does not—

disqualification is inappropriate here because of the extreme prejudice that disqualification would 

cause to the Receiver and the receivership estate.  (Part I.C, below.)  Fourth, the Court should deny 

the Motion because UHH and NHS are improperly seeking a tactical advantage and have waived 

their request for disqualification by belatedly raising it after three years of litigation.  (Part I.D, 

below.) 
 

A. UHH And NHS Lack Standing To Seek Disqualification Because They Are Not 
Current Or Former Clients Of Greenberg Traurig.     

 As a general rule, “only a former or current client has standing to bring a motion to 

disqualify counsel on the basis of a conflict of interest.”  Liapis, 128 Nev. at 420, 282 P.3d at 737 

(quoting Model Rules of Professional Conduct).  Indeed, Nevada courts have held that the first 

element that a party seeking disqualification must show is “that it had an attorney-client relationship 

with the lawyer” whose disqualification is sought.  PennyMac Corp. v. Eighth Judicial Dist. Ct., 

453 P.3d 398, 2019 WL 6840113, at *1 (2019) (unpublished disposition); see Nevada Yellow Cab 

Corp. v. Eighth Judicial Dist., 123 Nev. 44, 50, 152 P.3d 737, 741 (2007).  The Nevada Supreme 

Court has consistently rejected attempts to disqualify attorneys by parties who are not their current 

or former clients.  See, e.g., State ex rel. Cannizzaro v. First Judicial Dist. Ct., 466 P.3d 529, 534 

(2020) (vacating district court’s order disqualifying counsel where plaintiffs did not have attorney-

client relationship with counsel); Practice Mgmt. Solutions, LLC v. Eighth Judicial Dist. Ct., 132 
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Nev. 1019, 2016 WL 2757512, at *2 (2016) (unpublished disposition) (same); Liapis, 128 Nev. at 

419-23, 282 P.3d at 737-39 (same). 

 Here, the Movants—UHH and NHS—are not current or former clients of Greenberg 

Traurig.  (Ferrario Decl. ¶ 23.)  Instead, they are non-clients seeking to derail litigation brought by 

Greenberg Traurig’s actual client, the Receiver, who carefully limited the scope of Greenberg 

Traurig’s representation to avoid any potential conflicts.  (Bennett Decl. ¶¶ 13-16.)  Neither of 

Greenberg Traurig’s other clients—Xerox and Valley—has raised any issue with Greenberg 

Traurig’s limited representation of the Receiver.  (Ferrario Decl. ¶ 26.)  Given that UHH and NHS 

have no attorney-client relationship with Greenberg Traurig, they have no standing to raise their 

motion to disqualify.  See Liapis, 128 Nev. at 420, 282 P.3d at 737.3  This Court should not 

countenance this “misuse” of a motion to disqualify as an “instrument[] of harassment or delay” 

and should reject the Motion for lack of standing.  Brown, 116 Nev. at 1205, 14 P.3d at 1270. 
 

B. Greenberg Traurig Has No Conflict Because It Was Not Engaged To Evaluate 
Or Pursue Claims Against Xerox, And The Receiver Is Not Adverse To Valley.     

 Even if Movants have standing (they do not), the Motion should be denied because Greenberg 

Traurig’s former representation of Xerox and Valley did not conflict with its representation of the 

Receiver for the limited purpose of prosecuting certain claims.  In other words, Greenberg Traurig 

does not represent the Receiver on the issues for which Movants assert a conflict. 
 

1. Fiduciaries Like The Receiver Routinely And Properly Retain Limited-
Scope Counsel With Potential Conflicts With Other Stakeholders.      

 Fiduciaries like the Receiver routinely retain limited-scope counsel like Greenberg Traurig to 

provide legal advice on specific matters—but not all matters—relating to a receivership or estate.  

Indeed, it is commonplace for counsel to a creditor to serve as counsel to a fiduciary bringing claims 

                                                 
3  Nor can Movants demonstrate that either of the two potential exceptions in Liapis apply.  Greenberg 
Traurig’s prior representation of Xerox and Valley does not impact Movants “interest in a just and lawful 
determination” of the claims against Movants, particularly where the Receiver decided completely 
independent of Greenberg Traurig whether to pursue Xerox.  (See Bennett Decl. ¶¶ 22-23.)  Liapis, 128 Nev. 
at 420, 14 P.3d at 1270.  And Greenberg Traurig does not represent and has not represented Movants, so it has 
no “privileged, confidential information” of theirs (aside from documents Movants produced in discovery, 
which Greenberg Traurig does not have as a result of any confidential relationship).  Id. at 421.  (Ferrario Decl. 
¶ 23.)  See Brown, 116 Nev. at 1206, 14 P.3d at 1270-71. 
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against third parties, given their aligned interest in asset recovery.  See Stoumbos v. Kilimnik, 988 

F.2d 949, 964 (9th Cir. 1993) (“[I]f money is recovered for the estate, [the creditor’s] pro rata recovery 

will ultimately be greater.”).  Courts have consistently rebuffed attempts to disqualify such limited-

purpose counsel to a fiduciary because of an alleged conflict of interest that is outside the scope of 

their engagement.  See, e.g., Bartelt v. Smith, 129 N.W. 782, 784 (Wis. 1911) (no conflict of interest 

exists “where it is made clear that [counsel’s] services to the receiver were of such a nature that no 

clash of interests was involved between their duties as counsel for the party and as counsel for the 

receiver”); Stoumbos, 988 F.2d at 964 (“[W]here the trustee seeks to appoint counsel only as ‘special 

counsel’ for a specific matter, there need only be no conflict between the trustee and counsel’s creditor 

client with respect to the specific matter itself.”). 

 For example, in In re Arochem Corp., the Second Circuit rejected an asserted conflict that, 

like here, the movant asserted prevented counsel from asserting claims the movant thought 

appropriate, explaining that any alleged conflicts of interest of special counsel to a trustee “must be 

evaluated only with respect to the scope” of the special counsel’s engagement.  176 F.3d 610, 622-

25 (2d Cir 1999).4  The court also rejected the movant’s argument that counsel’s representation of a 

creditor created a conflict, as there was no evidence that the creditor’s claims were within the scope 

of counsel’s representation of the trustee.  Id. at 624.  For similar reasons, courts routinely approve 

of a fiduciary’s use of multiple law firms, or “conflicts counsel,” to cure potential conflicts of interest.  

See, e.g., Securities & Exchange Commission v. Nadel, No. 8:09-cv-87-T-26TBM, 2012 WL 

12910270, at *8 (M.D. Fla. Apr. 25, 2012) (motion to disqualify denied because conflicts counsel 

obviated conflict); In re REA Holding Corp., 2 B.R. 733, 734 (S.D.N.Y. 1980) (affirming bankruptcy 

court finding of no conflict where conflicts counsel “eliminate[d] any question of undivided loyalty”); 

In re Lee Way Holding Co., 102 B.R. 616, 622 (S.D. Ohio 1988) (no conflict for trustee’s counsel 

because it “can be dealt with through designation of a special counsel” in the “unlikely event that a 

conflict arises”). 

                                                 
4 Similar decisions abound.  See, e.g., In re Fondiller, 15 B.R. 890, 892-93 (B.A.P. 9th Cir. 1981); In re 
Decade, SAC, LLC, Bankr. No. 18-1880-MN, 2020 WL 564903, at *7 (D. Del. Feb. 5, 2020) (noting that 
courts “regularly permit a chapter 7 trustee to retain a creditor’s attorney as his own to pursue claims designed 
to augment the debtor’s estate”); In re Midway Motor Sales, Inc., 355 B.R. 26, 32-33 (Bankr. N.D. Ohio 2006) 
(chapter 7 trustee properly employed as special counsel law firm that represented creditors). 
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2. The Receiver’s Fully-Informed Retention Of Greenberg Traurig To 
Pursue Specific Claims Against Parties Other Than Xerox Was Proper 
Under Settled Law. 

 Under settled principles of fiduciary law, Greenberg Traurig’s prior representation of Xerox 

did not constitute a conflict of interest because potential claims against Xerox are outside the scope 

of Greenberg Traurig’s limited representation of the Receiver.  See Stoumbos, 988 F.2d at 964; Bartelt 

v. Smith, 129 N.W. 784; In re Arochem Corp., 176 F.3d at 622-25.  The Receiver and Greenberg 

Traurig agreed that the scope of Greenberg Traurig’s representation would not include evaluating or 

pursuing claims against Xerox, and the Receiver retained Santoro Whitmire as conflicts counsel for 

the specific purpose of pursuing any such conflict claims that may arise (if necessary).  (Ferrario 

Decl. ¶¶ 5-6, 10; Bennett Decl. ¶¶ 14-15, 18; Whitmire Decl., ¶¶ 8, 11, 14.)  Ultimately, the Receiver 

and SDR have exercised the discretion they are afforded under Nevada law—completely independent 

of Greenberg Traurig—and have not decided to pursue claims against Xerox at this time.  (See 

Bennett Decl. ¶¶ 22-23; Ferrario Decl. ¶ 25.)  As in In re Arochem, here, a fiduciary made the 

informed decision—completely independent of the allegedly conflicted counsel—not to pursue 

claims against a potential target of the receivership estate.  176 F.3d at 624-25.  Moreover, the 

Receiver’s employment of Santoro Whitmire as conflicts counsel independently remediates any 

concern about Greenberg Traurig’s loyalties.  See Nadel, 2012 WL 12910270, at *8 (holding no 

conflict where separate firm was retained by receiver to pursue claims against party who trustee’s 

principal attorney represented); In re REA Holding Corp., 2 B.R. at 734; In re Lee Way Holding Co., 

102 B.R. at 622. 

 All of the cases relied on by Movants involved situations where, unlike here, counsel had a 

conflict within the scope of its representation.  In particular, CFTC v. Eustace—the primary case on 

which Movants rely—shows exactly why Greenberg Traurig should not be disqualified here.  Nos. 

05-2973, 06-1944, 2007 WL 1314663 (E.D. Pa. May 3, 2007).  There, defendant sought to disqualify 

the receiver, an attorney, and his counsel, who (unlike the Receiver and SDR here) represented in 

other matters UBS Cayman, a target of the receiver’s claims.  Id. at *2-4.  The court disqualified the 

receiver himself, but allowed his law firm to stay in place as counsel, given its “significant 

knowledge” of the case, and required a receiver ad litem to (1) “independently investigate and arrive 
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at an independent judgment as to what course of action should be taken with regarding to UBS 

Cayman in this case”; and (2) employ additional counsel on the matter to “exclusively advise the 

Receiver ad litem as to UBS Cayman issues.”  Id. at *12-13.  Here, the Receiver and SDR––both of 

whom are unconflicted––have already done both:  they evaluated (and continue to evaluate) potential 

claims against Xerox independent of Greenberg Traurig, and they retained Santoro Whitmire as 

conflicts counsel to assist with the prosecution of claims that might arise against any parties as to 

whom Greenberg Traurig had a conflict, including Xerox.  (Ferrario Decl. ¶¶ 6, 10, 25; Bennett Decl. 

¶¶ 15, 18 22-23; Whitmire Decl. ¶ 8, 11, 14.) 

 Movants’ other cases similarly involve conflicts of interest that were plainly within the scope 

of the engagement of the attorneys who were disqualified.  See, e.g., Hilti, Inc. v. HML Development 

Corp., No. 9-01029-B, 2007 WL 6366486 (Mass. Super. Ct. Feb. 5, 2007) (disqualifying the receiver, 

who also represented a creditor, because “it would be his duty to see that all creditors and parties are 

treated alike”); KeyBank Nat’l Ass’n v. Michael, 737 N.E.2d 834, 852 (Ind. Ct. App. 2000) 

(disqualifying receiver’s counsel who had represented debtor corporation and its successor in the 

same litigation, adverse to the receiver’s interest); In re Bohack Corp., 607 F.2d 258, 262-63 (2d Cir. 

1979) (disqualifying counsel for debtor-in-bankruptcy who was responsible for determining if 

litigation was necessary against company because counsel was close personal friends and business 

associates with the chairman of company); In re Git-N-Go, Inc., 321 B.R. 54, 59 (Bankr. N.D. Okla. 

2004) (rejecting motion for approval as “general bankruptcy counsel” by party who had represented 

both the debtor and its creditors regarding the transactions at issue in the bankruptcy and thus could 

not “provide the objective and independent advice” on these transactions that would be required as 

fiduciary).  These cases simply do not apply here to Greenberg Traurig’s limited-scope engagement 

by the Receiver. 

 Nor does Greenberg Traurig’s representation of the Receiver violate Nevada Rules of 

Professional Conduct 1.7 or 1.9.  (Mot. at 23.)  Rule 1.7 does not apply because Greenberg Traurig 

does not have a present attorney-client relationship with Xerox and, even if it did, Greenberg Traurig 

is not representing the Receiver adverse to Xerox.  (Ferrario Decl. ¶¶ 10, 17.)  Rule 1.9 is similarly 

inapplicable, because (1) Greenberg Traurig’s current representation—a lawsuit by the Receiver 
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against UHH, NHS, and others to which Xerox is not a party5— is not “substantially related” to any 

prior matter in which Greenberg Traurig represented Xerox, none of which involved the Receiver, 

UHH, or NHS; and (2) the Receiver’s interests are not “materially adverse” to Xerox’s, given that 

Xerox is not a party and the Receiver independently determined not to yet bring claims against Xerox.  

(Bennett Decl. ¶¶ 22-23.) 

 Movants offer only pure speculation about the impact of Greenberg Traurig’s representation 

of the Receiver on the Receiver’s decision not to sue Xerox.  (Mot. at 22-24.)  Such speculation is 

plainly inadequate to show a conflict of interest under the Nevada Rules.  See, e.g., Liapis, 128 Nev. 

at 420, 282 P.3d at 737 (“[S]peculative contentions of conflict of interest cannot justify 

disqualification of counsel.”); State v. Eighth Judicial Dist., 473 P.3d 1020, 2020 WL 5888026, at *1 

(2020) (unpublished disposition) (reversing disqualification of counsel that was based on speculation 

regarding potential litigation that could occur).  More importantly, though, Movants’ speculation is 

refuted entirely by the actual facts:  Greenberg Traurig had no role in the decision whether to pursue 

litigation against Xerox.   (Ferrario Decl. ¶ 25; Bennett Decl. ¶ 22-23.) 
 

3. Greenberg Traurig’s Limited Representation Of The Receiver, Which 
Does Not Include Disputing Creditor Claims Or Allocating Assets To 
Creditors, Is Not A Conflict of Interest With Its Prior Representation Of 
Valley.   

 Greenberg Traurig’s prior representation of Valley does not constitute a conflict of interest 

because Valley’s claim against the estate, and any asset distribution that could impact Valley, are 

outside the scope of Greenberg Traurig’s representation.  Courts have repeatedly held that counsel 

to a creditor can subsequently serve as counsel to a fiduciary where counsel’s responsibilities to the 

fiduciary do not involve disputing the creditor’s claims or pursuing claims against the creditor.  See 

                                                 
5 UHH and NHH’s belated and baseless motion to implead Xerox in the case, like their motion to disqualify, 
is a transparent attempt to delay the case and gain a strategic advantage by manufacturing a conflict of interest.  
Courts in Nevada and elsewhere have rejected such attempts to implead third-party defendants in attempt to 
create a conflict.  See, e.g., Mirch v. Frank, No. CV-01-0443-ECR, 2003 WL 27387830, at *4-5 (D. Nev. Oct. 
24, 2003) (criticizing use of impleader “as a nefarious litigation tactic” to “spread[] chaos in the opposing 
camp” by “creating a conflict of interest” and denying motion to file third-party complaint against party that 
would create a conflict); Nat’l Cas. Co. v. Beth Abraham Hosp., No. 97 Civ. 8091, 1999 WL 710780, at *6-7 
(S.D.N.Y. Sept. 10, 1999) (denying motion to implead a third-party defendant where doing so would create a 
potential conflict of interest).  In any event, even if UHH and NHS were allowed to implead Xerox, the 
Receiver’s use of conflicts counsel to handle the portions of the litigation involving Xerox would avoid any 
potential conflict.  See supra at 14. 
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In re Arochem Corp., 176 F.3d at 624; Stoumbos, 988 F.2d at 964.  Indeed, as courts have noted, 

the interests of the creditor and the interests of the Receiver are in fact aligned in these 

circumstances, as both seek a greater recovery for the estate to provide greater recovery to the 

creditors.  See Stoumbos, 988 F.2d at 964 (“[T]he interests of [the counsel’s creditor client] and the 

trustee coincide:  if money is recovered for the estate, [the credit client’s] pro rata recovery will 

ultimately be greater.”); In re Midway Motor Sales, 355 B.R. at 34 (noting that the trustee’s and 

creditor’s interests were “aligned” in “collecting assets for the benefit of all creditors of the estate”).  

There is no conflict because Greenberg Traurig’s representation of the Receiver is limited to 

prosecuting specific claims on behalf of the Receiver and does not include defending or 

administering the Valley claims or allocating assets among creditors.  (Ferrario Decl. ¶¶ 21, 23-24; 

Bennett Decl. ¶¶ 13, 20.)  Greenberg Traurig has performed no work for Valley related to its claim 

since before it was appointed as counsel to the Receiver in January 2017, and Valley’s claim was 

approved by the Receiver completely independent of Greenberg Traurig.  (Ferrario Decl. ¶¶ 20-21; 

Bennett Decl. ¶ 20.) Movants’ arguments to the contrary are fundamentally wrong.  Contrary to 

Movants’ assertion (at 24-25), Greenberg Traurig has no role in assuring equal treatment among 

creditors or allocating “a limited pot of money” to creditors, as the cases Movants cite on this point 

assume.6  Nor does Greenberg Traurig’s representation of the Receiver and former representation 

of Valley implicate Rules 1.7 or 1.9.  Rule 1.7 does not apply because Greenberg Traurig’s 

representation of Valley in this matter has been complete since December 2016—prior to its 

appointment as counsel—and because Greenberg Traurig’s limited-scope representation of the 

Receiver is not “directly adverse” to Valley or “materially limited” by Greenberg Traurig’s former 

representation of Valley.  Rule 1.9, likewise, does not apply because Greenberg Traurig’s limited-

scope representation of the Receiver is not “materially adverse” to Valley, who has the same interest 

                                                 
6 See, e.g., Scholes v. Tomlinson, No. 90-cv-1350, 1991 WL 152062, at *7 (N.D. Ill. 1991) (receiver counsel 
disqualified where  represented a creditor class and counsel would “undoubtedly will play some role in the 
SEC’s plan of distribution” to creditors); Real Estate Capital Corp. v. Thunder Corp., 31 Ohio Misc. 169, 188 
(Ohio Ct. Common Pleas 1972) (conflict existed for counsel to receiver who would have to “decide which of 
the creditors he will pay and which of the creditors he will not pay”); Hilti, Inc. v. HML Dev. Corp., No. 9-
01029-B, 2007 WL 6366486 (Mass. Super. Ct. Feb. 5, 2007) (disqualifying the receiver, who also represented 
a creditor, because “it would be his duty to see that all creditors and parties are treated alike”); In re Envirodyne 
Indus., Inc., 150 B.R. 1008, 1019 (N.D. Ill. 1993) (counsel to trustee also actively represented a substantial 
creditor of debtor and representation of trustee would “necessitate negotiation” with creditor). 
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the Receiver has in recovering assets for the receivership estate.  Moreover, Greenberg Traurig is 

neither bringing claims against Valley nor defending Valley’s claims against the receivership.  See 

NRPC 1.7(a); Stoumbos, 988 F.2d at 964.  And finally, even if any conflict did exist—and it did 

not—Valley provided written consent to Greenberg Traurig’s limited representation of the 

Receiver, curing any potential conflict under Rule 1.9.  (Ferrario Decl. ¶ 7.) 
 

 C. Disqualifying Greenberg Traurig Would Cause The Receiver Substantial 
Prejudice.     

 Even if Movants could show standing or an actual conflict of interest—and they cannot—

the Court should not disqualify Greenberg Traurig at this late stage of the case because doing so 

would cause significant prejudice to the Receiver and the receivership estate.  Under Nevada law, 

even if a conflict of interest exists, disqualification of counsel is only proper where the moving 

party shows that “the likelihood of public suspicion or obloquy outweighs the social interests which 

will be served by a lawyer’s continued participation in a particular case.”  Brown, 116 Nev. at 1205, 

14 P.3d at 1270.  Put otherwise, a court must “balance the prejudices that will inure to the parties 

as a result of its decision.”  Id.   

 Here, the balancing of prejudices weighs heavily against disqualification.  On one hand, 

Greenberg Traurig has served as primary litigation counsel for the Receiver in this matter for over 

three years, accumulating extensive knowledge of the complex factual and legal issues underlying 

the Receiver’s claims.  (Ferrario Decl. ¶ 29; Bennett Decl. ¶ 25.)  Greenberg Traurig has served as 

lead counsel at all stages of the litigation, including preparation for the coming trial.  (Ferrario Decl. 

¶ 29.)  Disqualification would deprive the Receiver of Greenberg Traurig’s institutional knowledge 

of the case, leaving the Receiver at a great litigation disadvantage.  (Bennett Decl. ¶ 26.)  See 

Openwave Sys. Inc. v. Myriad France S.A.S., No. C 10–02805, 2011 WL 1225978, at *6 (N.D. Cal. 

Mar. 31, 2011) (prejudice prevented disqualification where counsel had “developed a strong 

understanding of the facts” and the disqualification motion “appeared to be motivated by a desire 

to derail” litigation).  Moreover, UHH and NHS’s motion to disqualify is not limited to the Milliman 

case, and disqualifying Greenberg Traurig from representing the Receiver in other cases—

including the Receiver’s claim in the Court of Federal Claims that has been ongoing for years—
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would also impose a significant burden on the Receiver and receivership estate.  (Bennett Decl. 

¶ 27.) 

 On the other hand, Movants have demonstrated no tangible prejudice.  Greenberg Traurig 

has no potential loyalty to Movants and has none of their confidential information.  (Ferrario Decl. 

¶ 23.)  See Brown, 116 Nev. at 1270-71, 14 P.3d at 1206 (denying motion to disqualify where 

movants made no showing that counsel acquired their privileged, confidential information and 

opposing party would “be greatly prejudiced” by disqualification).  Movants assert in a footnote 

that the alleged conflict is “detrimental to all Defendants in the Milliman Lawsuit because Xerox’s 

misconduct would not be fully considered by the jury with respect to potential liability against the 

other Defendants.”  (Mot. at 23.)  This is nonsense.  UHH, NHS, and other defendants could have 

impleaded Xerox as a third-party defendant years ago if they truly believed Xerox’s conduct had 

caused their liability to the Receiver.  Indeed, however baselessly, the Movants now have sought 

leave to implead Xerox as a third-party defendant, completely undercutting their own prejudice 

argument.   
 

 D. Movants Waived Their Tactical Disqualification Motion By Unreasonably 
Delaying.     

 A party’s unreasonable delay in moving to disqualify an attorney constitutes de facto 

consent to an attorney’s representation and waiver of the right to object.  See Tr. Corp. of Montana 

v. Piper Aircraft Corp., 701 F.2d 85, 87-88 (9th Cir. 1983); Nadel, 2012 WL 12910270, at *8.  

Courts determining whether a party has waived its right to object consider the following factors: 

(1) the length of the delay; (2) when the movant learned of the conflict; (3) whether the movant 

was represented by counsel during the delay; (4) why the delay occurred; (5) whether the motion 

was delayed for tactical reasons; and (6) whether disqualification would prejudice the non-moving 

party.  See Nadel, 2012 WL 12910270, at *8; United States v. Kincade, No. 2:15–cr–00071, 2016 

WL 6154901, at *6 (D. Nev. Oct. 21, 2016).  These factors all weigh in favor of waiver here. 

 Since being named a defendant, UHH has waited over two years, and NHS has waited over 

three, before bringing their motion to disqualify.  Courts have found delays far shorter than this to 

amount to a waiver.  See, e.g., Nadel, 2012 WL 12910270, at *8 (one year and nine months too 
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long); Openwave Sys. Inc. v. Myriad France S.A.S., No. C 10–02805, 2011 WL 1225978, at *6 

(N.D. Cal. Mar. 31, 2011) (four months too long); United States v. Kincade, No. 2:15–cr–00071, 

2016 WL 6154901, at *6-7 (D. Nev. Oct. 21, 2016) (eight months too long).  UHH and NHS were 

on notice of the alleged conflict years ago, as Valley is listed as represented by Greenberg Traurig 

on the docket in the receivership case, and Greenberg Traurig’s representation of Xerox in the 

Basich and Casale matters is a matter of public record.  Nevertheless, Movants did not allege a 

conflict, even as discovery advanced and the matter was set for trial twice.  (Ferrario Decl. ¶ 28.)  

UHH and NHS have been represented by experienced counsel throughout this litigation.  They have 

offered no explanation whatsoever for their delay in raising this supposed conflict that they have 

known about for years.  The true reason is obviously tactical and is an independent basis to reject 

Movant’s request. 

II. There Is No Basis For Disgorgement Of Greenberg Traurig’s Fees. 

 Movants’ request for disgorgement should be denied for three independent reasons.  First, 

disqualification is improper because, as discussed above, Greenberg Traurig does not have a conflict 

of interest and has not violated its ethical obligations.  Second, Movants lack standing to request 

disgorgement because they did not pay for Greenberg Traurig’s legal services; the Receiver is making 

no such request.  See Pojunis v. Denis, 130 Nev. 1231, 2014 WL 7188221, at *1 (2014) (unpublished 

disposition) (denying request for disgorgement for lack of standing).  Third, Movants’ cases—at 

most—show that attorney fee requests can be denied based on a conflict of interest, not that years’ 

worth of fees that have already been paid can be disgorged.  See, e.g., Frank Settlemeyer & Sons, Inc. 

v. Harmer, Ld., 124 Nev. 1206, 1217, 197 P.3d 1051, 1058 (2008); In re Coastal Equities, Inc., 39 

B.R. 304, 308 (Bankr. S.D. Cal. 1984); In re Bruno, 327 B.R. 104, 111-12 (E.D.N.Y. 2005); Real 

Estate Capital, 31 Ohio Misc. at 188-89; KeyBank Nat’l Ass’n, 737 N.E.2d at 852.  Disgorgement of 

such fees would be particularly inappropriate here, where Movants went years without ever objecting 

to Greenberg Traurig’s representation of the Receiver, and now seek to disgorge all the fees 

Greenberg Traurig earned while Movants sat on their hands. 

/ / / 

/ / / 
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III. An Evidentiary Hearing Is Not Necessary Because No Material Facts Are In Dispute. 

 An evidentiary hearing is not necessary where there are no material facts in dispute or where 

a court already has ample factual basis to render a decision.  See, e.g., Villalpando v. State, 107 Nev. 

465, 467-68, 814 P.2d 78, 80 (1991); In re Int’l Fibercom, Inc., 503 F.3d 933, 947 (9th Cir. 2007).  

Here, Movants cannot dispute Greenberg Traurig’s limited representation of the Receiver for the 

purpose of investigating and prosecuting certain claims, excluding any potential claims against 

Xerox.  Under the settled law discussed above, disqualification is inappropriate.  Accordingly, there 

are no material facts in dispute, and an evidentiary hearing is not necessary.  An evidentiary hearing 

would only provide Movants with another opportunity to “misuse” their motion to disqualify as an 

“instrument[] of harassment or delay.”  Brown, 116 Nev. at 1205, 14 P.3d at 1270. 

CONCLUSION 

 For the foregoing reasons, the Court should deny the motion to disqualify Greenberg Traurig 

and disgorge its attorneys’ fees. 

 RESPECTFULLY SUBMITTED this 16th day of November 2020.   
 GREENBERG TRAURIG, LLP 

 
/s/  Mark E. Ferrario 

 MARK E. FERRARIO, ESQ. 
DONALD L. PRUNTY, ESQ. 
10845 Griffith Peak Drive, Suite 600 
Las Vegas, Nevada  89135 
 
MICHAEL P. MCNAMARA 
Pro Hac Vice Admission Pending 
JENNER & BLOCK LLP 
633 West 5th Street, Suite 3600 
Los Angeles, California 90071 
 
DAVID JIMENEZ-EKMAN 
Pro Hac Vice Admission Pending 
JENNER & BLOCK LLP 
353 N. Clark Street, Suite 3900 
Chicago, Illinois 60654 
 
Attorneys for Greenberg Traurig, LLP 
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I hereby certify that on this 

16th day of November 2020, a true and correct copy of the foregoing GREENBERG 

TRAURIG LLP’S OPPOSITION TO UNITE HERE HEALTH AND NEVADA HEALTH 

SOLUTIONS, LLC’S MOTION TO DISQUALIFY GREENBERG TRAURIG AND 

DISGORGE ATTORNEYS’ FEES was submitted for service using the Odyssey eFileNV 

Electronic Service system and served on all parties with an email address on record, pursuant 

to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R.  The date and time of the electronic 

proof of service is in place of the date and place of deposit in the mail. 

 
/s/  Evelyn Escobar-Gaddi 

An employee of Greenberg Traurig, LLP 
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Pursuant to Eighth Judicial District Court Rule 2.27(b), Greenberg Traurig, LLP 

(“Greenberg Traurig”) files this Appendix of Exhibits to Greenberg Traurig’s Opposition to 

Unite Here Health and Nevada Health Solutions, LLC’s Motion to Disqualify Greenberg Traurig 

and Disgorge Attorney’s Fees. 
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RESPECTFULLY SUBMITTED this 16th day of November 2020. 
GREENBERG TRAURIG, LLP 

/s/  Mark E. Ferrario 
MARK E. FERRARIO, ESQ.
DONALD L. PRUNTY, ESQ. 
10845 Griffith Peak Drive, Suite 600 
Las Vegas, Nevada  89135 

MICHAEL P. MCNAMARA 
Pro Hac Vice Admission Pending 
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Pursuant to Nev. R. Civ. P. 5(b)(2)(D) and E.D.C.R. 8.05, I hereby certify that on 

this 16th day of November 2020, a true and correct copy of the foregoing APPENDIX OF 

EXHIBITS TO GREENBERG TRAURIG, LLP’S OPPOSITION TO MOTION TO 
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date and place of deposit in the mail. 

/s/  Evelyn Escobar-Gaddi
An employee of Greenberg Traurig, LLP 
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I, Mark E. Ferrario, declare as follows: 

1. I am a Shareholder at Greenberg Traurig, LLP (“Greenberg Traurig”), which serves 

as counsel to Barbara Richardson as the Statutory Receiver (the “Receiver”) for the Nevada Health 

Co-Op (“NHC”) in this matter and related matters, including Nevada Commissioner of Insurance v. 

Milliman Inc. et al., No. A-17-76055-B.  I provide this declaration in support of Greenberg Traurig, 

LLP’s Opposition to Unite Here Health and Nevada Health Solutions, LLC’s “Motion to Disqualify 

Greenberg Traurig as Counsel for the Statutory Receiver of Nevada Health Co-Op and Disgorge 

Attorney’s Fees Paid by Nevada Health Co-Op to Greenberg Traurig, LLP.”  I make this declaration 

based on my personal knowledge and experience and, if called as a witness, I would testify to the 

facts set forth below. 

A. Background 

2. I currently work out of Greenberg Traurig’s Las Vegas, Nevada office, where I have 

practiced since 2009.  My practice focuses on complex commercial civil litigation matters of all 

sizes.  I have served as lead counsel in many jury trials, bench, trials and arbitrations and have been 

recognized by Martindale-Hubbell as AV Rated—its highest peer recognition for ethical standards 

and legal ability. 

3. I am a member of the State Bar of Nevada in good standing and have been authorized 

to practice law in Nevada since 1981.  I am also a member of the State Bar of California in good 

standing and have been authorized to practice law in California since 1982. 

B. The Receiver’s Limited Scope Retention Of Greenberg Traurig 

4. In October 2016, Mark Bennett of Cantilo & Bennett L.L.P., the Special Deputy 

Receiver (“SDR”) of NHC, contacted me to discuss the potential for Greenberg Traurig to represent 

the Receiver in prosecuting certain claims on behalf of the Receiver. 

5. Before Greenberg Traurig agreed to represent the Receiver, Mr. Bennett and I took 

appropriate measures to make sure that Greenberg Traurig’s representation of the Receiver would not 

create any conflicts of interest.  I told Mr. Bennett that Greenberg Traurig represented Xerox State 

Healthcare (“Xerox”) in matters relating to its work for the Silver State Health Insurance Exchange 

(“Silver State”) in Nevada.  Mr. Bennett indicated that, at that time, the Receiver had not decided to 
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assert any claims against Xerox.  But, he said that the Receiver’s evaluation of all its potential claims 

was ongoing, and so we agreed that Greenberg Traurig’s representation of the Receiver would not 

include evaluating or prosecuting any claims against Xerox.   

6. As an additional precaution, we agreed that the Receiver would retain a separate 

conflicts counsel, Santoro Whitmire Ltd. (“Santoro Whitmire”), to assist the SDR with the 

prosecution of claims against any parties as to whom Greenberg Traurig had a conflict, including 

Xerox, if necessary.  I understood that Santoro Whitmire had previously served as conflicts counsel 

to Cantilo & Bennett in connection with a separate receivership. 

7.  I also told Mr. Bennett that Greenberg Traurig had represented Valley Health System 

(“Valley”) in connection with claims for medical reimbursement from NHC that were submitted by 

medical provider members of the Valley Health System (“Valley claims”).  Mr. Bennett and I both 

understood and agreed that Greenberg Traurig’s representation of the Receiver would not include 

anything relating to the Valley claims and would not include any role in the allocation of assets to 

creditors like Valley.  Out of an abundance of caution, Greenberg Traurig sought and received 

Valley’s written consent to Greenberg Traurig’s limited representation of the Receiver on matters that 

were not adverse to Valley. 

8. For purposes of evaluating any potential conflicts, Mr. Bennett sent me a list of parties 

against whom that the Receiver was contemplating asserting claims.  Neither Valley nor Xerox were 

on the list.  Greenberg Traurig ran the potentially-adverse parties through its electronic conflicts 

checking system and determined that the parties against whom Mr. Bennett was contemplating 

asserting action were not conflicts for Greenberg Traurig. 

9. On December 12, 2016, the Receiver sought leave from the Court to engage and pay 

Greenberg Traurig, Santoro Whitmire, and other consultants pursuant to Nevada Revised Statute 

(“NRS”) § 696B.290.  The court granted the motion on January 17, 2017. 

10. Greenberg Traurig was retained by the Receiver for the limited purpose of prosecuting 

certain claims on behalf of the Receiver, including claims against CMS and claims against UHH, 

NHS, and the other defendants in the matter State of Nevada ex rel. Commissioner of Insurance v. 

Milliman Inc. et al., No. A-17-76055-B (District Court of Clark County, Nevada).  As we had 
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previously agreed, Greenberg Traurig’s representation did not include (1) defending the Receiver 

against the Valley claims or administering the Valley claims; (2) advising the Receiver as to allocation 

of the receivership’s assets to the creditors; or (3) evaluating or prosecuting claims against Xerox.  

These responsibilities were outside the scope of Greenberg Traurig’s engagement and were handled 

by the Receiver, the SDR, and their experienced legal and business teams.  Santoro Whitmire was 

retained as conflicts counsel to assist the SDR with the prosecution of claims that might arise against 

any parties as to whom Greenberg Traurig had a conflict, including Xerox. 

B. Greenberg Traurig’s Prior Representation Of Xerox 

11. Greenberg Traurig previously represented Xerox and affiliates of Xerox in several 

matters separate from the NHC receivership. 

12. In July 2014, Greenberg Traurig was retained to represent Xerox in the case Basich v. 

State of Nevada ex rel. Silver State Health Insurance Exchange et al., No. A-14-698567-C (Eighth 

Judicial District Court, Nevada), a class action brought by Nevada residents alleging that they had 

paid health insurance premiums but did not receive health insurance coverage.  The plaintiffs’ claims 

against Xerox were based on services Xerox provided under its contract with Silver State.  NHC was 

not a party to the case. 

13. In August 2014, Greenberg Traurig was retained by Xerox to represent Xerox in the 

case Casale v. State of Nevada ex rel. Silver State Health Insurance Exchange et al., No. A-14-

706171-C (Eighth Judicial District Court, Nevada), a class action brought by Nevada insurance 

brokers alleging, among other things, that they were denied commissions because of Xerox.  The 

plaintiffs’ claims against Xerox in this case were also based on the services Xerox provided under its 

contract with Silver State.  Once again, NHC was not a party to the case. 

14. The Basich and Casale matters were subsequently consolidated into a single case.  On 

May 25, 2017, Xerox settled the consolidated cases with no findings or admissions of liability.  

Greenberg Traurig’s engagement with Xerox for these matters ended after the settlement was final. 

15. Greenberg Traurig was also retained to represent Xerox in connection with an 

investigation initiated by the Nevada Department of Business and Industry, Division of Insurance.  

The investigation focused primarily on Xerox’s licensing under Nevada law.  (See Movants’ Ex. 10, 
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¶ 6.)  The investigation did not involve NHC, and NHC had no interest in the investigation.  On 

October 19, 2017, the Division of Insurance entered a consent order resolving its investigation with 

no admissions of Xerox’s liability.  (See Movants’ Ex. 10.) Greenberg Traurig’s engagement with 

Xerox for these matters ended after the consent order was entered.  Greenberg Traurig has not 

represented Xerox itself in any matters since October 19, 2017. 

16. Greenberg Traurig also previously represented affiliates of Xerox, but not Xerox itself, 

in other litigation with no relationship whatsoever to the NHC receivership or the Nevada healthcare 

insurance market.   

17. Greenberg Traurig does not currently represent Xerox in any matters. 

C. Greenberg Traurig’s Prior Representation Of Valley  

18. On July 16, 2016, the Receiver in this matter moved for entry of an Order stating 

that NHC was insolvent and placing NHC into liquidation.   

19. Shortly thereafter, Greenberg Traurig was retained by Valley, a regional healthcare 

system, in connection with the Valley claims.  On August 8, 2016, on behalf of Valley, Greenberg 

Traurig submitted a response to the Receiver’s motion for a finding of insolvency, noting that Valley 

held a potential claim against the receivership estate in excess of $5 million.   

20. Greenberg Traurig has not performed any work on behalf of Valley in this matter since 

December 13, 2016, prior to this Court’s approval of Greenberg Traurig’s retention as counsel to the 

Receiver in January 2017. 

21. I understand that, through the claims administration process, Valley’s claims against 

NHC were approved, though Greenberg Traurig had no role in the claims administration process. 

22. Valley was not and is not the subject of any potential claims of NHC or the Receiver. 

D. Greenberg Traurig’s Representation Of The Receiver 

23. For the past three-and-a-half years, Greenberg Traurig has prosecuted claims on 

behalf of the Receiver in the following matters:  (1)  Barbara D. Richardson v. United States, Case 

No. 18-1731-C (U.S. Ct. Fed. Cl.); (2) State of Nevada ex rel. Commissioner of Insurance v. 

Milliman Inc. et al., No. A-17-76055-B (District Court of Clark County, Nevada); (3) State of Nevada 

ex rel. Commissioner of Insurance v. Silver State Health Exchange, No. A-20-816161 (District Court 
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of Clark County, Nevada); and (4) State of Nevada ex rel. Commissioner of Insurance v. WellHealth 

Medical Associates et al., No. A-20-818118-C (District Court of Clark County, Nevada).  Greenberg 

Traurig does not and has not previously represented any of the defendants in any of these cases, 

including UHH and NHS.  Nor has Greenberg Traurig received confidential, privileged information 

from any of these defendants, including UHH and NHS (aside from any documents UHH and NHS 

produced in discovery, which are not privileged).   

24. Consistent with the limited scope of its engagement, Greenberg Traurig has had no 

role in defending or administering the Valley claims or advising the Receiver or SDR as to the 

allocation of assets among creditors like Valley.  This work is completely outside of the scope of 

our work for the Receiver. 

25. Similarly, Greenberg Traurig has had no role whatsoever in evaluating or 

prosecuting any claim against Xerox.  The Receiver and SDR have not asked us to weigh in on 

these matters, and we have not done offered any advice on these matters.   

26. Neither Xerox nor Valley has claimed that Greenberg Traurig’s representation of the 

Receiver in this matter has created a conflict of interest. 

E. Greenberg Traurig’s Prosecution Of The Milliman Case 

27. We filed the Milliman suit, which named NHS as a defendant, on behalf of the 

Receiver on August 25, 2017.  For years, neither NHS nor its counsel raised any allegation of a 

perceived conflict of interest of Greenberg Traurig, even though our representation of Valley was 

on the public docket in the receivership matter and our representation of Xerox was a matter of 

public knowledge.  When we amended our complaint to add UHH as a defendant on September 24, 

2018, they likewise did not object to our representation or raise any allegation of a conflict of 

interest.   

28. Through years of litigation with UHH and NHS, even as the case was set for trial 

twice, they did not seek to implead Xerox as a third-party defendant in the matter. 

29. Greenberg Traurig has invested significant resources in litigating the Milliman case.  

We have been the principal attorneys on the case, drafting pleadings, responding to dispositive 

motions, serving and responding to discovery, preparing and responding to discovery motions, 
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retaining and working with expert witnesses, and preparing for trial.  We have accumulated 

extensive knowledge surrounding the factual basis of the Receiver’s claims and the legal issues that 

will be significant at the upcoming trial, at which we will serve as lead counsel. 

30. On July 31, 2019, we served our expert reports on the defendants and began to prepare 

for trial.  But shortly thereafter, UHH and NHS set out on a campaign to delay the litigation of the 

Receiver’s claims against them.  First, they filed a motion that sought an extension of one full year to 

serve their expert reports.  Next, they filed a motion to stay the case during the pendency of a Supreme 

Court case with no influence on the Receiver’s claims.   

31. On June 16, 2020, with trial approaching, UHH’s counsel sent us a letter seeking 

materials about the Receiver’s decision-making process as to Xerox that are clearly protected by the 

work-product doctrine.  Then, UHH served on the Receiver written interrogatories and discovery 

requests that were aimed not at the Receiver’s claims against UHH, but at why the Receiver had not 

sued Xerox.   

F. Greenberg Traurig’s Prosecution Of Other Cases On Behalf Of The Receiver 

32. Similarly, Greenberg Traurig has served as lead counsel for the Receiver in the matters 

Barbara D. Richardson v. United States, Case No. 18-1731-C (U.S. Ct. Fed. Cl.); State of Nevada ex 

rel. Commissioner of Insurance v. Silver State Health Exchange, No. A-20-816161 (District Court of 

Clark County, Nevada); and State of Nevada ex rel. Commissioner of Insurance v. WellHealth 

Medical Associates et al., No. A-20-818118-C (District Court of Clark County, Nevada).  Like it has 

done in the Milliman case, Greenberg Traurig has invested a significant amount of resources in 

litigating these matters and has a significant base of institutional knowledge of the factual and legal 

issues in these cases. 

G. My Professional Obligations To My Clients And This Court 

33. As a licensed attorney of nearly forty years, a member in good standing of the Nevada 

Bar, and a Shareholder of Greenberg Traurig, I take my professional obligations with the utmost 

seriousness.  This includes my professional obligations to my current clients, my former clients, and 

my duty of candor and honesty with this Court. 
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34. UHH and NHS’s unsupported allegation that Greenberg Traurig or I have violated

our ethical obligations in this case is completely spurious.  I have built my reputation and career on 

practicing law as an attorney of the highest ethical caliber.  I have never faced disciplinary action by 

the bar of any state and have never been accused by a client or a court of violating my professional 

obligations.  As I have done for decades, I will continue to scrupulously comply with my ethical 

obligations throughout the duration of this proceeding.  

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is 

true and correct. 

Executed this 16th day of November 2020 

_______________________ 
Mark E. Ferrario
___________________________________________ ____ _________ ___
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
STATE OF NEVADA, EX. REL. 
COMMISSIONER OF INSURANCE, 
BARABARA D. RICHARDSON, IN HER 
OFFICIAL CAPACITY AS STATUTORY 
RECEIVER FOR DELINQUENT DOMESTIC 
INSURER, 
 

Plaintiff, 
 

v. 
 
NEVADA HEALTH CO-OP,  
 

Defendant. 

Case No. A-15-725244-C 
 
Dept. No. I 
 
 
 

           
DECLARATION OF JAMES E. WHITMIRE 

 I, James E. Whitmire, declare as follows: 

1. I am a shareholder in the law firm Santoro Whitmire Ltd. (“Santoro Whitmire”). 

2. Our firm was retained for limited purposes by Barbara Richardson, Commissioner 

of Insurance of the State of Nevada, in her capacity as Receiver of Nevada Health Co-Operative 

(“NHC”).   

3. I provide this declaration in connection with a Motion to Disqualify in connection 

with the above-referenced matter and Greenberg Traurig’s Opposition thereto. 

4. I make this declaration based on my personal knowledge and experience and, if 

called as a witness, I would testify to the facts set forth below. 

5. I am a member of the State Bar of Nevada in good standing and have been 

authorized to practice law in Nevada since 1998.  Prior to moving to Nevada, I practiced law in 

Illinois as of 1993. 
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6. I am one of the founding members of the law firm Santoro Whitmire, which was 

formed in 2012 and which is located in Las Vegas, Nevada. 

7. My practice includes litigating complex commercial litigation matters of all types, 

and I have experience bringing claims on behalf of a receivership. 

8. Shortly before the Motion to Appoint Counsel was filed in this case, Mark Bennett 

of Cantilo & Bennett L.L.P., the Special Deputy Receiver of NHC, reached out regarding the 

potential for Santoro Whitmire to serve as conflicts counsel to the Receiver in the above-referenced 

matter.   

9. I had previously served and was serving in a similar capacity in the Nevada 

Contractors Insurance Company, Inc. (“NCIC”) and Builders Insurance Company, Inc. (“BIC”) 

receiverships. 

10. At the time, I was heavily involved in the NCIC and BIC receivership matters. 

11. Mr. Bennett indicated that the Receiver intended to seek leave to retain Greenberg 

Traurig, LLP as lead counsel to prosecute certain claims on the Receiver’s behalf.  At the time, 

and consistent with the prior Receivership case, the Receiver also wanted to retain conflicts 

counsel to handle litigation or discovery against any party as to whom Greenberg Traurig had a 

conflict. 

12. On or about December 19, 2016, the Receiver filed a motion seeking leave from 

the Court to engage and pay Greenberg Traurig, Santoro Whitmire, and other consultants.   

13. The court granted the motion on January 17, 2017. 

14. Pursuant to this Order, my understanding was that the Court approved Santoro 

Whitmire as stand-by conflicts counsel to assist the Receiver and Special Deputy Receiver, as  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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necessary, with the prosecution of claims against any parties as to whom Greenberg Traurig had a 

conflict.  

I declare under penalty of perjury that the foregoing is true and correct. 

DATED this 13th day of November, 2020. 

/s/  James E. Whitmire____ 
James E. Whitmire, Esq. 

019
1631



Exhibit 4 

1632



020
1633



021
1634



022
1635



023
1636



024
1637



025
1638



026
1639



027
1640



028
1641



029
1642



030
1643



031
1644



032
1645



033
1646



034
1647



Exhibit 5 

1648



035
1649



036
1650



037
1651



038
1652



039
1653



040
1654



041
1655



042
1656



043
1657



044
1658



045
1659



046
1660



047
1661



048
1662



049
1663



050
1664



051
1665



052
1666



053
1667



054
1668



Exhibit 6 

1669



Case Number: A-14-698567-C
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