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STATE OF NEVADA, EX REL. COMMISSIONER OF INSURANCE, BARBARA D. RICHARDSON, IN HER OFFICIAL
CAPACITY AS RECEIVER FOR NEVADA HEALTH CO-OP,

Plaintiff,

V.

MILLIMAN, INC., a Washington Corporation; JONATHAN L. SHREVE, an Individual; MARY VAN DER HEIJDE,
an Individual; MILLENNIUM CONSULTING SERVICES, LLC, a North Carolina Corporation; LARSON &
COMPANY P.C., a Utah Professional Corporation; DENNIS T. LARSON, an Individual; MARTHA HAYES, an
Individual; INSUREMONKEY, INC., a Nevada Corporation; ALEX RIVLIN, an Individual; NEVADA HEALTH
SOLUTIONS, LLC, a Nevada Limited Liability Company; PAMELA EGAN, an Individual; BASIL C. DIBSIE, an
Individual; LINDA MATTOON, an Individual; TOM ZUMTOBEL, an Individual; BOBBETTE BOND, an
Individual; KATHLEEN SILVER, an Individual; UNITE HERE HEALTH, is a multi-employer health and welfare
trust as defined in ERISA Section 3(37); DOES | through X inclusive; and ROE CORPORATIONS I-X, inclusive,

Defendants.

Case No. A-17-760558-C
Dept. No. XVI
In the District Court
Clark County, Nevada

Expert Report of:

Henry Miller, Ph.D.
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1. Introduction

My name is Henry Miller, Ph.D. | am a Managing Director in the Health Analytics practice of Berkeley
Research Group, LLC. | have worked on health care issues for almost 50 years. | have conducted studies
on these issues for the federal Medicare program, State Medicaid programs and more than 40 health
insurers. | have testified on these issues in the U.S. Congress, several State legislatures and in federal,
state and local courts and in arbitrations.

2. Summary of Qualifications

| have worked on Federal health policy issues for most of my career, including issues related to the
Federal government’s role in funding and supporting private health insurance plans. This work began
almost 50 years ago when the Department of Health and Human Services provided grants and technical
assistance to Health Maintenance Organizations (HMOs). | led a technical assistance effort to establish
and improve HMO financial management. | also worked with the Centers for Medicare and Medicaid
Services (CMS) on several issues related to Medicare + Choice and Medicare Advantage (MA) plans,
including assignments relating to the submission of claims and encounter data by plans and the
development of CMS’ risk adjustment formula for setting MA premiums. | subsequently worked with
several insurers on MA plan issues.

My Federal health policy experience includes assignments for health agencies throughout the
government, including the Health Resources and Services Administration, the National Center for Health
Statistics, the National Institutes of Health, and the Agency for Healthcare Research and Quality. | also
conducted several additional assignments for CMS.

My experience in working with health insurers and third-party administrators is also extensive. | have
worked with more than 40 health plans, including most of the Nation’s largest health insurers as well as
most Blue Cross and Blue Shield plans. This work included evaluation of claims processing systems,
design of benefit programs, development of provider networks and establishment of provider fee
schedules and payment systems. | also worked with the Boards of Blue Cross and Blue Shield plans to
evaluate management structures.

| have worked with third-party administrators (TPAs) on a variety of issues ranging from evaluations of
marketing materials to reviews of claims processing issues and the development of provider payment
approaches. This work was completed for TPAs in different regions of the U.S.

My experience in utilization management includes comprehensive reviews of utilization management
approaches for Blue Cross and Blue Shield plans. In this work, | addressed the cost-benefit of specific
approaches, including different aspects of pre-admission certification and determinations of medical
necessity. | also assisted health insurers in structuring their utilization management functions and
communicating their utilization management procedures and findings to providers.

My curriculum vitae is attached to this report as Appendix A.
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3. Scope of Assighment

| was asked by the law firms of Seyfarth Shaw LLP and Bailey Kennedy to review materials and offer my
expert opinions on issues related to the case of State of Nevada, Ex Rel. Commissioner of Insurance,
Barbara D. Richardson, in her Official Capacity as Receiver for Nevada Health CO-OP (Plaintiff) v.
Milliman, Inc. (Milliman),; Jonathan L. Shreve; Mary Van Der Heijde; Millennium Consulting Services, LLC
(Millennium); Larson & Company, P.C. (Larson); Dennis T. Larson; Martha Hayes; InsureMonkey, Inc.
(InsureMonkey or IM); Alex Rivlin; Nevada Health Solutions, LLC; Pamela Egan; Basil C. Dibsie; Linda
Mattoon; Tom Zumtobel; Bobbette Bond,; Kathleen Silver (collectively NHC Management Defendants);
and Unite Here Health (collectively Defendants) (the Case).! My opinions are limited to two defendants:
Unite Here Health (UHH) and Nevada Health Solutions (NHS). | was specifically asked to offer opinions
on the cause of the failure of the Nevada Health CO-OP (NHC), whether UHH and/or NHS caused or was
a substantial factor in bringing about the failure of NHC, as well as the reports prepared by Plaintiff’s
experts.??

BRG is receiving compensation for all work on this matter at hourly billing rates. BRG is compensated
$750 per hour for Dr. Miller’s services, and at rates between $160 per hour to $600 per hour for other
BRG personnel, depending upon level and experience. BRG’s compensation for work on this matter is
not contingent upon the outcome of this matter or the opinions reached.

4. Background of Case

When the Patient Protection and Affordable Care Act (ACA) was enacted in 2010, it included a section
on the establishment of Consumer Operated and Oriented Plans (commonly referred to as
“cooperatives” or “CO-OPs” that would compete with health insurers to provide health coverage.* CO-
OPs are private, nonprofit, state-licensed health insurance carriers.® Their plans are sold on either a
state health insurance exchange or on the Federal health insurance exchange, commonly referred to as
“exchanges” or “marketplaces.” Most CO-OPs focus on providing coverage to individuals rather than
groups.

! Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018).

2 Special Deputy Receiver’s Report for Nevada Health CO-OP, Causation and Damages for Key Vendors Unite Here
Health, Nevada Health Solutions, and InsureMonkey. PLAINTIFF02479813-02479851. (DRAFT SDR Report); Expert
Report of Mark A. Fish, F.S.A., M.A.A.A., dated February 7, 2020. (Fish Report Il); Expert Report of Henry William
Osowski, dated February 7, 2020. (Osowski Report Il); Expert Report of Joseph J. DeVito, dated July 30, 2019
(DeVito Report). It is unclear if the Fish Report Il and Osowski Report Il amend, supersede or supplement their
initial reports from July 2019 (Osowski Report | and Fish Report 1), therefore, my opinions are primarily responsive
to the Fish Report Il and Osowski Report Il except when | discuss inconsistencies and/or overlap between the
versions.

3| was also asked to assist in drawing random and representative samples of the following SDR claim number
related damage categories: (1) DRAFT SDR Report’s 2014 & 2015 Claims Overpayments, (2) DRAFT SDR Report’s
2014 Claims Paid Outside of Eligibility (POE) and (3) DRAFT SDR Report’s 2015 Claims POE. See Appendix B.
4111 Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010. Section
1322(a)(1).

5111th Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010.
Section 1322(a)(2).
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Originally, Congress expected to fund the CO-OP Program with $10 billion in grants, but this amount was
reduced to $6 billion and rather than grants, the government made the money available as loans.® This
change occurred as the Democratic majority House of Representatives became a Republican majority in
the elections of 2010. In 2011 and 2012, funding was cut even further.” Eventually, a total of $2.4
billion in loans was awarded to the 23 CO-OPs that were part of the Federal CO-OP Program.®? Most of
these CO-OPs were newly established and used Federal funds to support their organizational activities.®

NHC was one of the newly established organizations. NHC was the successor to Hospitality Health, Ltd.
(HH), which was established by the Culinary Health Fund (CHF) in 2011.2° NHC began providing health
coverage to Nevada residents on January 1, 2014 and ceased providing coverage on August 17, 2015,
due to its deteriorating financial condition.!* NHC was placed into receivership on September 25,
2015.12 |t did not have sufficient funds to meet the requirements of providers and insureds.?

NHC contracted with several vendors to perform many of its activities, including UHH for consulting®*
and third party administrative services,'® and NHS for medical utilization review services.'® UHH is a
multi-employer Taft-Hartley Trust Fund that serves union employees in the hospitality, food service and

6 Bash, D. and Barrett, T. “Negotiations over health insurance co-ops at impasse.” CNNpolitics, dated June 23,
2009. Available at http://edition.cnn.com/2009/POLITICS/06/23/health.care/index.html?iref=newssearch. See
also Redhead, S. C. “Appropriations and Fund Transfers in the Affordable Care Act (ACA)”. Congressional Research
Service, dated February 7, 2017, p. 6. Available at https://fas.org/sgp/crs/misc/R41301.pdf.

7 Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer Operated
and Oriented Plans and Might affect Their Ability to Repay Loan Provided Under the Affordable Care Act”.
Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p. 12.

8 Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer Operated
and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care Act”.
Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p. ii.

% Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer Operated
and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care Act”.
Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p. i.

10 Amended Complaint, State of Nevada, Ex Rel. v. Milliman, Inc., et al. (September 24, 2018). q 3.

11 Amended Complaint, State of Nevada, Ex Rel. v. Milliman, Inc., et al. (September 24, 2018). 9 4.

12 Amended Complaint, State of Nevada, Ex Rel. v. Milliman, Inc., et al. (September 24, 2018). 9 5.

13 Amended Complaint, State of Nevada, Ex Rel. v. Milliman, Inc., et al. (September 24, 2018). 9 8.

14 Consulting Agreement between Unite Here Health and Hospitality Health, Ltd., dated January 30, 2013.
UHH0000041-UHHO000065; Letter from Jeff Ellis, Director and Co-Chair of Nevada Health CO-OP and Hospitality
Health Ltd. to Matthew Walker, CEO of Unite Here Health regarding Assignment of Consulting Agreement from
Hospitality Health, Ltd. to Nevada Health CO-OP, dated May 8, 2013. UHH0000066; Letter of Clarification regarding
the Consulting Agreement, dated May 16, 2013. UHH0000067. (Consulting Agreement)

15 Administrative Services Agreement between Unite Here Health and Nevada Health CO-OP, dated on June 27,
2013 and Amendments and Agreement Letters. UHHO000001-UHH0000039. (ASA)

16 Utilization Management Services Agreement between Nevada Health CO-OP and Nevada Health Solutions, LLC,
dated July 19, 2013. NHS0000001-NHS0000100. Business Associate Agreement between Nevada Health Solutions
and Nevada Health CO-OP, effective October 1, 2013. NHS0000101-NHS0000117. Termination Letter from Kathy
Silver, President of NHS, to Tom Zumtobel, Chief Executive Officer of NHC, Regarding Utilization Management
Services Agreement dated as of July 19, 2013 between Nevada Health CO-OP (“CO-OP”) and NHS, as amended (the
“Agreement”), dated October 23, 2014. NHS0000118.
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gaming industries.’” NHS is a URAC accredited provider of medical management services including pre-
admission certification, concurrent review, and case management.®

Plaintiff alleges that UHH and NHS caused or substantially contributed to the failure of NHC.
Specifically, Plaintiff alleges that UHH failed to properly assure the eligibility of insureds, paid claims for
which insureds were not eligible, did not properly report insurance data and mishandled recordkeeping
and computer systems.? In addition, Plaintiff alleges that NHS did little work for NHC and was paid

unfairly due to its capitation agreement.?°

Defendants UHH and NHS deny all of Plaintiff’s allegations.?! As discussed in subsequent sections of this
report, it is clear that UHH and NHS did not cause or substantially contribute to the failure of NHC.
Instead, NHC failed because the Federal CO-OP program failed and because NHC'’s claims costs
substantially exceeded its premium revenue, and due to various operational issues unrelated to the
actions of UHH and NHS.*

5. Summary of Opinions

A summary of my primary opinions, which | discuss in detail in this report, are as follows:

e The Federal ACA program systematically failed, causing the collapse/failure of NHC as well as 18
other CO-OPs%;

e UHH and/or NHS did not cause the failure of NHC nor were they (either individually or
collectively) a substantial factor in bringing about NHC's failure, damages or losses. Instead, like
other CO-0Ps across the U.S., NHC failed because its claims cost exceeded its premium revenue
and because the Federal Government failed to provide expected financial support;

e Plaintiff’s experts fail to demonstrate that UHH and/or NHS caused the failure of NHC; and

e Plaintiff’s experts’ opinions regarding damages are seriously flawed.

17 Unite Here Health. “Mission & Overview”. Available at https://www.uhh.org/about.

18 Nevada Health Solutions. “About Nevada Health Solutions”. Available at
https://www.nevadahealthsolutions.org/about/. See also URAC Certificate of Full Accreditation awarded to NHS
effective First Friday of November 2013 to First Tuesday of November 2016. Certificate Number: U130019-3546.
NHS0000658. “URAC was originally incorporated under the name Utilization Review Accreditation Commission.”
See https://www.urac.org/accreditation-fags.

1% Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018). §31.

20 Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018). 38.

21 Nevada Health Solutions, LLC’s Answer to Amended Complaint. State of Nevada, Ex Rel. v. Milliman, Inc., et al.
(July 30, 2019). 11 4. Unite Here Health’s Answer to Amended Complaint. State of Nevada, Ex Rel. v. Milliman, Inc.,
et al. (October 22, 2018). 9 4.

22 The operational issues are specifically addressed in the Expert Report of Christina Melnykovych and Tina Pelton,
Coding Continuum, Inc. dated October 2, 2020 (CCI Report) as well as in this report.

23 A 19t CO-OP, New Mexico Health Connections, has announced that it has also failed and will cease operations
on December 31, 2020.
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In forming my opinions, | was assisted by BRG professionals and other consulting professionals working
under my direction. A list of data and documents relied upon in forming my opinions is presented in
Appendix C.

6. The Federal Affordable Care Act (ACA) CO-OP Program Failed

In my opinion, NHC failed for reasons that are unrelated to the activities of UHH and NHS. Specifically, it
is critically important to understand that the Federal CO-OP Program failed. NHC was one of 23 CO-OPs
that were funded with loans from the Federal CO-OP Program. All 23 CO-OPs experienced serious
financial problems. Eighteen of the 23 CO-OPs failed within the same time frame as NHC and none of
those 18 CO-OPs used UHH and/or NHS. An additional CO-OP (New Mexico Health Connections)
announced that it is closing at the end of 2020. This CO-OP also did not use UHH and/or NHS. As of the
date of this report, the remaining CO-OPs have struggled to maintain their financial viability. While the
failure of the Federal CO-OP Program was undeniably the primary cause of NHC's failure, additional
factors that contributed to NHC's failure are discussed in subsequent sections and in the CCl Report.

6.1 Overview of the Affordable Care Act

The ACA was enacted in 2010.2* A key goal of the ACA was to “make affordable health insurance
available to more people.”? “Between 2013 and 2016, the number of uninsured individuals in Nevada
declined from 570,000 to 330,000, a 42.1 percent decrease.”?® The ACA made many reforms to the
individual insurance market such as?’:

e Requiring guaranteed coverage of pre-existing health conditions;

e Adding coverage of preventive health services and essential health benefits;
e Ending lifetime limits on coverage;

e Limiting community rating based on age;

e Providing subsidies; and

e Establishing an individual penalty for not having health insurance.

Aspects of the ACA are especially relevant to this case. For example, a key intent of the ACA was to
make coverage available and affordable for people with preexisting conditions.?® People with

24 111th Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010.

25 HealthCare.gov. “Affordable Care Act (ACA)”. Available at https://www.healthcare.gov/glossary/affordable-care-
act/.

26 Ballotpedia. “Effect of the Affordable Care Act in Nevada”. Available at

https://ballotpedia.org/Effect_of _the_Affordable_Care_Act_in_Nevada.

27 111th Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010.
Section 1501.

28 HealthCare.gov. “Coverage for pre-existing conditions”. Available at https://www.healthcare.gov/coverage/pre-
existing-conditions/. Department of Human & Health Services. “Pre-Existing Conditions”. Available at
https://www.hhs.gov/healthcare/about-the-aca/pre-existing-conditions/index.html. See also CCIIO. “At Risk: Pre-
Existing Conditions Could Affect 1 in 2 Americans: 129 Million People Could Be Denied Affordable Coverage
Without Health Reform”. CMS. Available at https://www.cms.gov/CCIIO/Resources/Forms-Reports-and-Other-
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preexisting conditions could get coverage if they were members of a large employer group, but
coverage was not available for their preexisting conditions if they needed to pursue individual or small
group coverage.?® As a result, a substantial portion of the population that the ACA was aimed at was
assumed to be sicker than the general population. To counteract the risk associated with providing
coverage to a sicker population, the ACA included an “individual mandate” that required everyone to
have health coverage or pay a penalty.3° There was little data available, however, on the extent of use
of medical services by the sicker population or the number of people who would choose to pay a penalty
rather than purchase health coverage. Entities that elected to offer coverage, such as NHC and the other
CO-0OPs that were funded under the ACA, did not have a database they could use to make accurate
actuarial projections of medical use in order to set premiums.

The ACA also created a new environment in which coverage was to be sold. Each state was given an
opportunity to create its own health insurance exchange or elect to use the Federal exchange.?!
Coverage providers made their policies available on the exchanges and individuals seeking to purchase
coverage could choose among them. Health insurance exchanges were a new idea that needed to be
established quickly to meet the ACA’s requirements for offering coverage by the beginning of 2014.3
Exchanges needed to establish systems for determining eligibility for coverage, for determining the
availability of financial support on an individual level, and for reporting enrollment to insurance carriers
who offered policies on the exchange. Although funding was available for establishing exchanges, many
exchanges struggled with implementation requirements in the short time frame that was available to
them.

As noted, the ACA included a section on the establishment of private, non-profit cooperatives (CO-OPs)
that would compete with health insurers to provide health coverage.?®* These CO-OP plans were sold on
state health insurance exchanges or on the Federal health insurance exchange.

Resources/preexisting. (“The Center for Consumer Information and Insurance Oversight (CCIIO) is charged with
helping implement many reforms of the Affordable Care Act, the historic health reform bill that was signed into
law March 23, 2010. CCIIO oversees the implementation of the provisions related to private health insurance. In
particular, CCIIO is working with states to establish new Health Insurance Marketplaces.” Available at
https://www.cms.gov/CClIO)

2% Rovner, J. “Did the ACA Create Preexisting Condition Protections for People In Employer Plans?”. Kaiser Health
News, dated May 21, 2019. Available at https://khn.org/news/did-the-aca-create-preexisting-condition-
protections-for-people-in-employer-plans/.

30 Rosso, R. J. “The Individual Mandate for Health Insurance Coverage: In Brief”. Congressional Research Service,
updated on August 25, 2020, p. 1. Available at https://fas.org/sgp/crs/misc/R44438.pdf.

31 Forsberg, V. C., “Overview of Health Insurance Exchanges”. Congressional Research Service. June 20, 2018.
Available at https://fas.org/sgp/crs/misc/R44065.pdf.

32 111th Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010.
Section 1321(b).

33 111th Congress. “Patient Protection and Affordable Care Act”. Public Law 111-148, dated March 23, 2010.
Section 1322(a)(1).
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6.2 The CO-OP Program Failed Due to Market-Based Issues and the Failure of the Federal
Government to Provide Expected Support

The Federal CO-OP program is widely seen as a failure that is generally attributed to market-based and
legislative issues.3* Nineteen of 23 federally funded CO-OPs, including NHC, failed prior to 2020 and one
CO-OP failed in 2020, which equates to an overall 87 percent failure rate.®® All 23 federally funded CO-
OPs started selling insurance contracts at the beginning of 2014.3¢ By the end of 2015, over half of all
CO-OPs (12 total) had failed (including NHC) and five more CO-OPs failed in 2016.3” Two failed in 2017.38
One failed in 2020.° As of the date of this report, the remaining three that are operating have
experienced financial difficulties. As discussed in the sections below, several reasons are cited as being
responsible for the failure of the Federal CO-OP Program,* including:

e (Claims Costs Exceeded Premium Revenue;

e Congressional and Regulatory Changes Destabilized the CO-OP Program;

e The CO-OPs Were Disadvantaged Compared to Their Commercial Competitors; and
e The ACA’s 3 R’s Failed to Protect CO-OPs from Substantial Losses.

34 U.S. Government Publishing Office. “Review of the Affordable Care Act health insurance Co-Op Program: Hearing
Before the Permanent Subcommittee on Investigations of the Committee on Homeland Security and
Governmental Affairs”. United States Senate, One Hundred Fourteenth Congress, Second Session, dated March 10,
2016, pp. 1-2. See also Corlette, S.; Miskell, S.; Lerche, J.; and Giovannelli, J. “Why Are Many CO-Ops Failing? How
New Nonprofit Health Plans Have Responded to Market Competition”, The Commonwealth Fund, dated December
2015, p. 7. Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-
co-ops-failing-how-new-nonprofit-health-plans-have.

35 See Table 2. See also: New Mexico Health Connections. “New Mexico Health Connections, Non-Profit Health
Insurer, to Cease Operations in 2021”. PRNewswire, dated August 11, 2020. https://www.prnewswire.com/news-
releases/new-mexico-health-connections-non-profit-health-insurer-to-cease-operations-in-2021-301110358.html.
36 Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer
Operated and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care
Act”. Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p.
ii.

37 Jarmon, G. L. “CMS Oversight Must Continue Because All Remaining Consumer Operated and Oriented Plans
Were Not Profitable and May Not Be Viable and Sustainable”. Department of Health and Human Services: Office of
Inspector General, dated August 2017. A-05-16-00027, p. 1.

38 Evergreen Health Cooperative (MD) was “unable to offer or bind any new individual policies during Open
Enrollment for the 2017 plan year (for policies effective January 1, 2017)” and was “prohibited from selling or
renewing any insurance policies” in July 2017. See
https://insurance.maryland.gov/Pages/newscenter/NewsDetails.aspx?NR=2016122 and
https://insurance.maryland.gov/Consumer/Documents/Evergreen/Evergreen-Order-Release-7272017.pdf.
Minuteman Health, Inc. (MA) stopped writing business as of January 1, 2018. See
https://www.nh.gov/insurance/media/pr/2017/documents/06-23-17-nhid-minuteman-to-stop-offering-insurance-
in-2018.pdf.

39 New Mexico Health Connections. “New Mexico Health Connections, Non-Profit Health Insurer, to Cease
Operations in 2021”. PRNewswire, dated August 11, 2020. Available at https://www.prnewswire.com/news-
releases/new-mexico-health-connections-non-profit-health-insurer-to-cease-operations-in-2021-301110358.html.
40 Corlette, S.; Miskell, M.; Lerche, J.; and Giovannelli, J. “Why Are Many CO-Ops Failing? How New Nonprofit
Health Plans Have Responded to Market Competition”. The Commonwealth Fund, dated December 2015, pp. 7-8.
Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-
failing-how-new-nonprofit-health-plans-have.
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6.3 CO-OPs’ Claims Costs Exceeded Premium Revenue

As discussed, a primary goal of the ACA was to “make affordable health insurance available to more
people.”*! But, “the law’s elimination of medical underwriting and health-rating restrictions, and its
limits on age rating, have made the market more attractive to older, sicker people.”*? In a report
prepared by the Society of Actuaries, the authors described the significance of this and related issues.
They noted that in the national individual market, per member per month claims costs rose by
approximately 38.0 percent from 2013 to 2014 and then by an additional 30.0 percent from 2014 to
2015.% The reasons cited for the increase were:

“Individual market PMPM claims costs essentially doubled from 2009-2015. The bulk of this
increase took place in 2014 and 2015 with the inclusion of ACA Health Insurance Exchange
experience...This was driven by the elimination of medical underwriting and the advent of
covering preexisting conditions, which had generally not been covered in previous Individual
plans. In addition to this, there were large benefit plan design changes where benefits
previously not required and often not covered under the old individual policies were now
required to be covered as part of the ACA EHBs. Finally, the shifting of membership toward

higher age brackets with greater costs also contributed to PMPM increases.”**

In late 2013, after insurers had already started marketing 2014 plans, CMS announced a transitional
relief measure where states could allow individuals and small groups to keep their 2013 ACA-non-
compliant plans.* The non-compliant ACA plans, or grandfathered plans, were not required to offer free
preventive care, end yearly limits on coverage, or cover people with pre-existing health conditions.*®
The CO-OPs’ 2014 membership projections and premiums were set well before CMS implemented these
transitional relief measures which effectively limited the likelihood that healthy individuals and small
groups would enter the ACA risk pool. The negative impact on CO-OPs was substantial because many
plans attracted fewer healthy members, and a large number of sicker members. For example,

41 HealthCare.gov. “Affordable Care Act (ACA)”. Available at https://www.healthcare.gov/glossary/affordable-
care-act/.

42 Glied, S. A. and Jackson, A. “Who Entered and Exited the Individual Health Insurance Market Before and After
the Affordable Care Act? Evidence from the Medical Expenditure Panel Survey”. The Commonwealth Fund, dated
November 29, 2018. Available at https://www.commonwealthfund.org/publications/issue-briefs/2018/nov/who-
entered-exited-insurance-market-before-after-aca.

43 Natsis, A.; Owen, R.; Hargraves, J.; and Hui, A. “Commercial Health Care Cost and Utilization Trends, 2009-2015".
Society of Actuaries®, p. 16. Available at https://www.healthcostinstitute.org/images/pdfs/2019-commerical-
health-care-cost-utilization-trends-report.pdf.

4 Natsis, A.; Owen, R.; Hargraves, J.; and Hui, A. “Commercial Health Care Cost and Utilization Trends, 2009-2015".
Society of Actuaries®, p. 16. Available at https://www.healthcostinstitute.org/images/pdfs/2019-commerical-
health-care-cost-utilization-trends-report.pdf

45 CClIO. “ Letter from Gary Cohen, Director of CCIIO, to Insurance Commissioners”. CMS, dated on November 14,
2013. Available at https://www.cms.gov/CClIO/Resources/Letters/Downloads/commissioner-letter-11-14-
2013.PDF.

46 HealthCare.gov. “Health insurance rights & protection: Grandfathered health insurance plans”. Available at
https://www.healthcare.gov/health-care-law-protections/grandfathered-plans/.
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“In lowa, most of the Wellmark (BCBS) market share continues to be in non-compliant plans (the
grandmothered/grandfathered pre-ACA plans), so Wellmark cherry picks its own market share.
Over three years, news reports show Wellmark lost $90 million on ACA compliant plans, with
one enrollee accounting for $18 million in claims for one year alone. So, for 2018, Wellmark will
not only leave the marketplace, it will stop offering all ACA compliant plans, keeping in force just

na7

their pre-ACA policies.
This is exactly what happened during the 2014 enrollment year. Enrollment in CO-OP plans was
generally lower than initial projections and claims expense exceeded premium revenue.*® Most of the
CO-OPs had lower than projected actual enrollment.*® “For 19 of the 23 CO-OPs with net losses, claims
expense exceeded premium revenue for this period. The remaining CO-OPs with net losses
reported higher premium revenues than claims expense, but revenue was insufficient to meet

general administrative expenses.”*® According to the McKinsey Center for U.S. Health System
Reform, CO-OPs were the least profitable carrier type in 2014.5!

47 Khazan, O. “Why So Many Insurers Are Leaving Obamacare”. The Atlantic, dated on May 11, 2017. Available at
https://www.theatlantic.com/health/archive/2017/05/why-so-many-insurers-are-leaving-obamacare/526137/.
48 Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer
Operated and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care
Act”. Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p.
8.

% Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer
Operated and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care
Act”. Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055.
Table 1.

50 Levinson, D. R. “Actual Enrollment and Profitability was Lower Than Projections Made by the Consumer
Operated and Oriented Plans and Might Affect Their Ability to Repay Loan Provided Under the Affordable Care
Act”. Department of Health and Human Services: Office of Inspector General, dated July 2015. A-005-14-00055, p.
8.

51 McKinsey & Company. “Exchanges three years in: Market variations and factors affecting performance”.
McKinsey Center for U.S. Health System Reform, updated as of May 13, 2016. Exhibit 2, p. 3. Available at
https://healthcare.mckinsey.com/sites/default/files/Intel%20Brief%20-
%20Individual%20Market%20Performance%20and%200utlook%20(public)_vF.pdf.
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In my opinion, unexpected high claims costs occurred because of the difficulty that all insurers had
with projecting claims costs for a population that was different than populations that had been
insured in the past. This problem was discussed frequently in the industry literature.> The majority
of the people seeking coverage on the exchanges were previously uninsured. Although people who
had coverage through an employer of at least one member of a family may have had group
coverage, there was no data source to identify the claims costs of the uninsured population. This
was especially true for the CO-OPs that had no claims data available to them when they began
offering health coverage in 2014.

6.4 Congressional and Regulatory Changes Destabilized the CO-OP Program

Both Congress and the Executive Branch instituted substantial changes to the CO-OP program after the
ACA was passed. These changes limited funding for the CO-OPs and established policies that limited
and/or eliminated their opportunities for success.

As mentioned, the ACA initially set aside $10 billion in grants for CO-OP activities.”®> When the program
was passed, however, the $10 billion was reduced to $6 billion and the funds were to be distributed as
loans rather than grants.>* Two types of loans were established — loans for starting up operations and
loans to meet financial solvency requirements of State Insurance Departments.>®

52 See, for example, https://www.healthinsurance.org/maine-state-health-insurance-exchange/, and
https://www.healthinsurance.org/montana-state-health-insurance-exchange/.

53 Bash, D. and Barrett, T. “Negotiations over health insurance co-ops at impasse.” CNNpolitics, dated June 23,
2009. Available at http://edition.cnn.com/2009/POLITICS/06/23/health.care/index.html?iref=newssearch.

54 Redhead, S. C. “Appropriations and Fund Transfers in the Affordable Care Act (ACA)”. Congressional Research
Service dated February 7, 2017, p. 6. Available at https://fas.org/sgp/crs/misc/R41301.pdf.

55 CClIO. “New Federal Loan Program Helps Nonprofits Create Customer-Driven Health Insurers”. CMS. Available at
https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-FAQs/coop_final_rule.
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The $6 billion in funding was further reduced before the ACA was implemented. In 2011 and 2012,
appropriations bills that were passed reduced the funding level to $3.4 billion.® At the end of 2012, CO-
OP funding was reduced again under the American Taxpayer Relief Act.>” In 2013, some funds were
sequestered, and CMS ended up awarding only $2.5 billion in loans to CO-OPs, a 76% reduction from the
initial level.>®

As discussed, CO-OPs faced a substantial challenge in 2013 when the Administration announced that
insurers could wait to cancel plans not in compliance with the ACA.>° As a result, at least some healthier
people who liked their current plans continued to purchase them outside of exchanges, which meant
that enrollees purchasing coverage on the exchanges were sicker and, therefore, more costly than
expected.

The ACA also built in methods to limit risk assumed by the CO-OPs.®® One of these provisions was the
risk-corridor program which redistributed funds from insurers who exceeded their target to insurers
who had made less than their target.®? In 2014, after CO-OPs were up and running, the new Congress
required the program to be budget-neutral and as a result, the Administration indicated that only 12.6
percent of the funds originally expected to be available for risk corridor payments would actually be
available to CO-OPs to continue their operations.®? (In other words, CO-OPs received only 12.6 percent
of the Federal funds they were originally promised, expected, and relied upon to subsidize their losses.)
Many CO-OPs were already in critical financial condition and this reduction by Congress assured their
failure.

Some CO-OPs challenged the Administration’s actions on reducing risk corridor payments in court and
on April 27, 2020, the United States Supreme Court issued its decision in Maine Community Health

6 Redhead, S. C. “Appropriations and Fund Transfers in the Affordable Care Act (ACA)”. Congressional Research
Service dated February 7, 2017, p. 9. Available at https://fas.org/sgp/crs/misc/R41301.pdf.

57 Redhead, S. C. “Appropriations and Fund Transfers in the Affordable Care Act (ACA)”. Congressional Research
Service dated February 7, 2017, p. 9. Available at https://fas.org/sgp/crs/misc/R41301.pdf.

58 CClIO. “Loan Program Helps Support Customer-Driven Non-Profit Health Insurers”. CMS, updated on December
16, 2014. Available at https://www.cms.gov/CClIO/Resources/Grants/new-loan-program. See also Redhead, S. C.
“Appropriations and Fund Transfers in the Affordable Care Act (ACA)”. Congressional Research Service dated
February 7, 2017, p. 9. Available at https://fas.org/sgp/crs/misc/R41301.pdf.

59 CClIO. “Letter from Gary Cohen, Director of CCIIO, to Insurance Commissioners”. CMS, dated on November 14,
2013. Available at https://www.cms.gov/CClIO/Resources/Letters/Downloads/commissioner-letter-11-14-
2013.PDF.

60 CClIO. “Reinsurance, Risk Corridors, and Risk Adjustment Final Rule”. CMS, dated March 2012. Available at
https://www.cms.gov/CCIIO/Resources/Files/Downloads/3rs-final-rule.pdf.

61 Cox, C.; Semanskee, A.; Claxton, G.; and Levitt, L. “Explaining Health Care Reform: Risk Adjustment, Reinsurance,
and Risk Corridors”. Kaiser Family Foundation, dated August 17, 2016. Available at https://www.kff.org/health-
reform/issue-brief/explaining-health-care-reform-risk-adjustment-reinsurance-and-risk-corridors/.

62 CClO. “Risk Corridors Payment Proration Rate for 2014”. CMS, dated October 1, 2015. Available at
https://www.cms.gov/CClIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/RiskCorridorsPaymentProrationRatefor2014.pdf.
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Options v. United States.%® The decision concluded that the government was, and now is, obligated to
pay an additional $12 billion in risk corridor payments.5* The Supreme Court was clear in its opinion that
the Federal government was obligated to pay the disputed funds to the CO-OPs, but its decision comes
years after the vast majority of CO-OPs had already failed.

In my opinion, the substantial difference in funding by the Government between the CO-OPs’ original
expectations and the amounts actually made available to them led to the destabilization of the Federal
CO-0OP Program and was a substantial factor in bringing about the CO-OPs’ failures, including the failure
of NHC.

6.5 The CO-OPs Were Disadvantaged Compared to Their Commercial Competitors

The CO-0OPs were disadvantaged compared to their commercial competitors in many key aspects.
Starting a health insurance company is complex. First, CO-OPs had very short start-up periods. Loans
were awarded in 2012 for a January 1, 2014 start date.®® Short start-up periods meant decisions on
benefit design and premium rate settings had to be made quickly with little available data to project
enrollment and costs likely to be incurred by members. Further, coverage was primarily offered to
individuals, many of whom had not had coverage previously. In addition, most CO-OPs were facing
substantial competition from established insurers and had to set premiums at the same or lower levels
than their competitors in order to gain enrollment.®®

CO-0Ps were told that their success depended, in part, on their ability to participate in the first open
enrollment period offered by the Health Insurance Exchanges which was occurring at the end of 2013.%”
In its final report, the Federal Advisory Board on the Consumer Operated and Oriented Plan Program
recommended that:

83 Supreme Court of the United States. Maine Community Health Options v. United States, 590 U.S. ___ (2020).
Nos. 18-1023, 18-1028, 18-1038.

64 Keith, K. “Supreme Court Rules That Insurers are Entitled to Risk Corridors Payments: What the Court Said and
What Happens Next”. Health Affairs Blog, dated April 28, 2020. DOI: 10.1377/hblog20200427.34146/full/.
Available at https://www.healthaffairs.org/do/10.1377/hblog20200427.34146/full/.

8 Levinson, D. R. “The Centers for Medicare & Medicaid Services Awarded Consumer Operated and Oriented Plan
Program Loans in Accordance With Federal Requirements, and Continued Oversight is Needed”. Department of
Health and Human Services: Office of Inspector General, dated July 2013. A-005-12-00043. Available at
https://oig.hhs.gov/oas/reports/region5/51200043.pdf. See also CCIIO. “Loan Program Helps Support Customer-
Driven Non-Profit Health Insurers”. CMS, updated on December 16, 2014. Available at
https://www.cms.gov/CCIIO/Resources/Grants/new-loan-program.

86 Corlette, S.; Miskell, M.; Lerche, J.; and Giovannelli, J. “Why Are Many CO-Ops Failing? How New Nonprofit
Health Plans Have Responded to Market Competition”. The Commonwealth Fund, dated December 2015, p. 7.
Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-
failing-how-new-nonprofit-health-plans-have.

57 CClIO. “Report of the Federal Advisory Board on the Consumer Operated and Oriented Plan (CO-OP) Program”.
CMS, dated April 15, 2011, pp. 15 & 37. Available at
https://www.cms.gov/CCIIO/Resources/Files/Downloads/coop_faca_finalreport_04152011.pdf.
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“The Advisory Board recognizes that the need to compete for plan membership means that it
will be highly desirable for new CO-OP plans to be ready to enroll members during the first open
enrollment period offered by Health Benefit Exchanges. The Advisory Board also recognizes the
amount of work and length of time required for CO-OPs to be able to be open for business on
this timetable. In order to provide funding for CO-OPs to be ready to accept enrollment in late
2013, the Department should issue draft regulations in Spring 2011. It should issue final
regulations and the loan/grant solicitation in Summer 2011, with the capability to receive and
review applications in Fall 2011. Because participation in the Health Benefit Exchange is
essential to CO-OP viability and the ability to repay loans and grants, a CO-OP should be able to
participate in its state’s Exchange regardless of the Exchange model adopted in the state.”®®

The Federal government’s CO-OP Advisory Board recognized that CO-OPs’ financial viability required
start-up activities to be completed in less than two years, especially if start-up loans were to be repaid in
five years. At the time that the Advisory Board’s report was issued, the Board expected $6 billion in
loans to be available. As previously discussed, only $2.4 billion was actually made available to CO-OPs.

Other issues also constrained the CO-OPs’ operations; namely:

e CO-OPs had limited access to external capital sources. By mid-2016, HHS recognized that CO-
OPs had “encountered challenging market conditions in their early years” and that “in the
absence of additional Federal loans to CO—0OPs, many of these entities would benefit from the
infusion of private capital to assist them in achieving long-term stability and competitive success
in the market.”®® |Initially, “entities offering loans, investments, and services to participate on

the board of directors, as is common practice in the private sector” and equity interests could

not be offered to equity investors, making it nearly impossible for CO-OPs to access private
capital. Effective in May 2016, HHS amended CO-OP requirements to “provide CO—OPs with
flexibility common among private market health insurance issuers,”’ but the changes came too
late for many of the CO-OPs. Additionally, “substantially all” of the CO-OPs’ business must be in
the individual and small-group insurance markets,”* which meant they could not access the

profitable large employer market dominated by their commercial competitors.

58 CCIl0. “Report of the Federal Advisory Board on the Consumer Operated and Oriented Plan (CO-OP) Program”.
CMS, dated April 15, 2011, p. 20. Available at
https://www.cms.gov/CClIO/Resources/Files/Downloads/coop_faca_finalreport_04152011.pdf.

69 Department of Health and Human Services. “45 CFR Parts 155 and 156: Patient Protection and Affordable Care
Act; Amendments to Special Enrollment Periods and the Consumer Operated and Oriented Plan Program”. Federal
Register, Vol. 81, No. 91, effective on May 11, 2016, p. 29148. Available at
https://www.govinfo.gov/content/pkg/FR-2016-05-11/pdf/2016-11017.pdf.

70 Department of Health and Human Services. “45 CFR Parts 155 and 156: Patient Protection and Affordable Care
Act; Amendments to Special Enrollment Periods and the Consumer Operated and Oriented Plan Program”. Federal
Register, Vol. 81, No. 91, effective on May 11, 2016, p. 29148. Available at
https://www.govinfo.gov/content/pkg/FR-2016-05-11/pdf/2016-11017.pdf.

71 Department of Health and Human Services. “45 CFR Part 156: Patient Protection and Affordable Care Act;
Establishment of Consumer Operated and Oriented Plan (CO-OP) Program”. Federal Register, Vol. 76, No. 239,
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e CO-OPs were prohibited from using federal funds to market their policies. As noted, for most of
the CO-0OPs, including NHC, there were few other sources of capital and their marketing
activities were severely constrained at a time when competing insurers were actively offering
individual policies on state health insurance exchanges without limitations on their marketing
efforts.”

e The ACA introduced medical loss ratio limits for all insurers, but these limits especially
(adversely) affected CO-OPs. The ACA required health insurers to retain no more than 20
percent of their premium revenues for administrative expenses and surplus.”®> More mature
insurers had significant reserves that allowed them to address this constraint, but start-up
organizations like CO-OPs had no such resources. This constraint further limited CO-OPs’ ability
to meet their capital needs.

e ACA legislation prohibited CO-OPs from including any person with current health insurance
experience on their boards.” Although the intent of the prohibition appeared to be
encouragement of consumer participation in the CO-OPs, it created a limitation by excluding
important expertise that could help support the CO-OPs’ operations.

e A mature insurer has data that can be used to both project enroliment and set premium rates.
CO-0Ps did not have access to such data. If they set premium rates too high, they would obtain
less enrollment which would mean that their capability to retain capital to pay back their start-
up loan was limited. If they set premium rates too low, they would experience greater
enrollment but face much higher risk that they would attract sicker members who would require
higher claim payments. Mature insurers have both reserves to offset these potential problems
and data that allow them to accurately predict premium rates. CO-OPs, however, were at a
significant disadvantage without the data that their competitors had.” Mature insurers had data

effective December 13, 2011. 45 CFR § 156.515(c)(1), p. 77413. Available at
https://www.govinfo.gov/content/pkg/FR-2011-12-13/pdf/FR-2011-12-13.pdf.
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Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-
failing-how-new-nonprofit-health-plans-have.

73 Department of Health and Human Services. “Title 45: Public Welfare”. Federal Register, revised as of October 1,
2011. 45 CFR § 158.210, p. 790. Available at https://www.govinfo.gov/content/pkg/CFR-2011-title45-
vol1/pdf/CFR-2011-title45-vol1-sec158-210.pdf. See also CCIIO. “CCIIO Examinations, Audits and Reviews of
Issuers: Issuer Resources”. CMS. Available at https://www.cms.gov/CClIO/Resources/Forms-Reports-and-Other-
Resources/Exams_Audits_Reviews_Issuer_Resources-.

74 Department of Health and Human Services. “45 CFR Parts 153, 155, 156, et al.” Federal Register, Vol. 76, No.
239. effective December 13, 2011. 45 CFR § 156.515(b)(2)(v); 45 CFR § 156.510(b)(1)(i); 45 CFR § 156.505, pp.
77412 & 77413. Available at https://www.govinfo.gov/content/pkg/FR-2011-12-13/pdf/2011.-.
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on the number of high-risk members in their group lines of business as well as the cost of their
claims. They were better prepared to establish appropriate premium rates, although as
discussed elsewhere in this report, they also underestimated claims costs. It is obvious that
mature insurers had substantial reserves that allowed them to absorb losses in the first year of
offering products on the Exchanges. Insurers such as United Healthcare, Aetna and Humana had
hundreds of millions of dollars in reserves while their exchange products represented only a
small portion of their total insured members.”® In contrast, most CO-OPs’ only source of
reserves were Federal loans.

e All states have risk-based capital (RBC) requirements for insurance companies doing business in

their state. “RBC limits the amount of risk a company can take””’

and helps to ensure that a
health insurance company has enough money to pay its medical claims. CMS recognized that
“in most states, sufficient RBC levels are between 200 percent and 300 percent” but that the
“CO-0OP Loan Agreement requires a CO-OP to maintain a surplus level of 500 percent Risk-Based
Capital (RBC)” and failure to do could result in a default under the loan.”®”® As discussed, the
CO-0OPs already had limited access to external capital sources unlike their commercial
competitors and increased RBC requirements put the CO-OPs at a further financial

disadvantage.

e The short time frame available for CO-OPs to initiate operations also required them to
outsource key aspects of their operations.?? It is for this reason that most CO-OPs (like NHC)
turned to contracts with third-party administrators (TPAs) and utilization management
companies rather than attempting to initially build their own claims processing and review
systems.

e Several CO-OPs (including NHC) incurred increased information technology costs due to
technical issues. For example, CMS expected CO-OPs to process the substantial majority of
claims electronically, but limitations caused, in part, by the technical issues faced by the

Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-
failing-how-new-nonprofit-health-plans-have.

76 2015 Forms 10-K for United Health Group Inc., Aetna Inc. /PA/ and Humana Inc. United States Securities and
Exchange Commission. Available at https://www.sec.gov/.

"7 The Center for Insurance Policy and Research. “Risk-Based Capital”. National Association of Insurance
Commission, updated June 24, 2020. Available at
https://content.naic.org/cipr_topics/topic_risk_based_capital.htm.

78 CClIO. “Frequently Asked Questions on the Consumer Operated and Oriented Plan (COOP) Program” CMS, dated
on January 27, 2016, p. 2. Available at https://www.cms.gov/CCIIO/Resources/Fact-Sheets-and-
FAQs/Downloads/CO-OP-Questions-Final-1-27-16.pdf.

79 CCIlO. “CO-OP Program Guidance Manual”. CMS, dated July 29, 2015. Version 1, p. 45. Available at
https://www.cms.gov/CClIO/Resources/Regulations-and-Guidance/Downloads/CO-OP-Guidance-Manual-7-29-15-
final.pdf.

80 |evinson, D. “Early Implementation of the Consumer Operated and Oriented Plan Loan Program”. Department of
Health and Human Services: Office of Inspector General, dated July 2013. OEI-01-12-00290. Available at
https://oig.hhs.gov/oei/reports/oei-01-12-00290.pdf.
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exchanges, led to the need to process paper rather than electronic claims. Paper claims are
considerably costlier to process.

In general, CO-OPs were substantially disadvantaged when compared to commercial competitors, and
these disadvantages, created by the ACA, were substantial factors in bringing about the failure of the
Federal CO-OP Program, including the failure of NHC.

6.6 The ACA’s 3 Rs Failed to Protect CO-OPs from Huge Losses

The ACA established a risk management/premium stabilization program often referred to as the “3 Rs.”
The 3Rs consist of “a permanent risk adjustment program, a transitional reinsurance program, and a
temporary risk corridors program to provide payments to health insurance issuers that cover higher-risk
populations and to more evenly spread the financial risk borne by issuers.”®* The premium stabilization
program led CO-OPs to price their policies more aggressively.®? Aggressive pricing was needed because
CO-OPs had to compete on Health Insurance Exchanges with more established commercial insurers.® In
its article on NHC's closure, Modern Healthcare reported:

“The closure in Nevada also reinforces how difficult it is for new insurers to enter a marketplace
that is dominated by large carriers with noticeable brands and footprints, such as local Blue

Cross and Blue Shield plans and national giants like Aetna and Anthem.”®*

Most CO-0Ps (including NHC) counted on the premium stabilization program to provide a financial
cushion if their pricing turned out to be too aggressive.®®> Specifically, the purpose of the risk corridor
program was to “protect against uncertainty in rate setting for qualified health plans by limiting the
extent of issuers’ financial losses and gains.”®® After CO-OP premium pricing decisions had already been

81 Department of Health and Human Services. “45 CFR Parts 153, 155, 156, 157, and 158: Patient Protection and
Affordable Act; HHS Notice of Benefit and Payment Parameter for 2014”. Federal Register, Vol. 78, No. 47, dated
March 11, 2013, p. 15411. Available at https://www.govinfo.gov/content/pkg/FR-2013-03-11/pdf/2013-
04902.pdf.

82 Department of Health and Human Services. “45 CFR Part 153: Patient Protection and Affordable Care Act;
Standards Related to Reinsurance, Risk Corridors and Risk Adjustment”. Federal Register, Vol. 77, No. 57, effective
on March 23, 2012. Available at https://www.govinfo.gov/content/pkg/FR-2012-03-23/pdf/2012-6594.pdf.

8 James, J., “The CO-OP Health Insurance Program”. Health Affairs Health Policy Brief, dated February 28, 2013.
DOI: 10.1377/hpb20130228.47227, p. 1. Available at
https://www.healthaffairs.org/do/10.1377/hpb20130228.47227/full/. See also GAO. “Private Health Insurance:
Premiums and Enrollment for New Nonprofit Health Insurance Issuers Varied Significantly in 2014”. Report to
Congressional Requesters, dated April 2015. GAO-15-304, p. 21. Available at
http://www.gao.gov/assets/670/669945.pdf.

84 Herman, B. “With Nevada co-op closing, are more to come?” Modern Healthcare, dated August 27, 2015.
Available at https://www.modernhealthcare.com/article/20150827/NEWS/150829888/with-nevada-co-op-closing-
are-more-to-come.

85 Goodell, S.“Risk Corridors (Updated).” Health Affairs Health Policy Brief, updated on February 19, 2015. DOI:
10.1377/hpb201502019.938066, p. 2. Available at
https://www.healthaffairs.org/do/10.1377/hpb20150219.938066/full/healthpolicybrief_134.pdf.

86 Department of Health and Human Services. “45 CFR Parts 153, 155, 156, 157 and 158: Patient Protection and
Affordable Act; HHS Notice of Benefit and Payment Parameter for 2014”. Federal Register, Vol. 78, No. 47, dated
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made, stabilization payments were reduced to the CO-OPs by subsequent budget changes by Congress
and payments were significantly lower than expected. As previously noted, in 2014, CO-OPs received
only 12.6 percent of the risk corridor payments they expected to receive (and should have been
received, based on the United States Supreme Court’s decision in Maine Community Health Options v.
United States).®” In addition, payments were substantially delayed.® As a result, the vast majority of
CO-0OPs experienced financial shortfalls that they could not overcome. In its amicus brief to the United
States Supreme Court in the Moda case, the National Association of Insurance Commissioners (NAIC)
argued that, “as to the risk corridor program, the government has not been a fair or reliable partner.
Through the ACA, the government induced insurers into the health insurance market only to directly
compromise these companies’ financial condition once they committed.”®® The Supreme Court agreed
with NAIC and concluded that:

“In establishing the temporary Risk Corridors program, Congress created a rare money-mandating
obligation requiring the Federal Government to make payments under §1342’s formula...These
holdings reflect a principle as old as the Nation itself: The Government should honor its
obligations. Soon after ratification, Alexander Hamilton stressed this insight as a cornerstone of

fiscal policy.”?°

Further, under the permanent risk adjustment program, many CO-OPs owed money, while large
established health plans received payments.®! The risk adjustment program transfers funds from plans
with healthier enrollees to plans with less healthy enrollees to avoid adverse selection. As discussed, for
the 2014 benefit year, the CO-OPs did not meet enrollment projections and had claims and/or
administrative expenses that exceeded premiums. A report by The American Academy of Actuaries
concluded that, “If an insurer has low premiums due to incorrectly anticipating the total market and
then attracted a healthier-than-average membership resulting in a risk adjustment transfer payment,
there may not be sufficient premiums to cover the transfer payment. If an insurer does not have

on March 11, 2013 Page 15411. Available at https://www.govinfo.gov/content/pkg/FR-2013-03-11/pdf/2013-
04902.pdf.
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at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-failing-how-
new-nonprofit-health-plans-have.
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Curiae in Support of Petitioners” for the matter of Moda Health Plan, Inc. et al., v. United States, dated September
6, 2019. Available at https://www.supremecourt.gov/DocketPDF/18/18-1023/114975/20190906134843972_18-
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sufficient premiums to cover its claims and administrative expenses, the shortfall could result in
solvency problems unless the insurer has adequate surplus or access to additional funds from external
sources.”®? In my opinion, it is highly unlikely that any health insurers would have entered into the ACA
market absent the establishment of the 3Rs program.

6.7 The Health Exchanges Were Plagued by Technical Issues

Technical issues with the health exchanges during the initial enrollment period contributed to lower
enrollment, inaccurate application data, and increased administrative costs for many CO-OPs. The ACA
“requires the establishment of a health insurance marketplace in each state and the District of Columbia
to assist individuals and small businesses in comparing, selecting, and enrolling in health plans offered
by participating private issuers of qualified health plans.”®® States could establish their own marketplace
or use the federally facilitated marketplace, (Healthcare.gov), which was created by CMS for states not
establishing their own.** The online marketplaces, also called exchanges, are where consumers shop for
ACA plans and submit enrollment information. The exchange system is responsible for making eligibility
determinations, applying subsidies, facilitating data exchange with the individual health plans, and in
some instances collecting and transmitting premiums. In 2014, 36 states used the federally facilitated
marketplace and the other 14 states and Washington, D.C. launched their own marketplaces.®>*® The
ACA required marketplaces to be operational by January 1, 2014.°” The launch of Healthcare.gov and the
state marketplaces for the first open enrollment period suffered from several technical issues, including
both front-end and back-end issues.®® Front-end problems consisted of website outages, delays and
error messages.” Back-end issues impacted the transfer of information from the exchanges to the
insurance carriers resulting in insurance companies either missing or receiving “incorrect, incomplete or

92 American Academy of Actuaries. “Insights on the ACA Risk Adjustment Program”. A Public Policy Issue Paper,
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duplicate” application files.2® The HHS OIG cited marketplace technical difficulties as one reason why
CO-OPs experienced lower-than-projected enrollment for 2014. These technical problems that affected
the exchanges caused the CBO to reduce their 2014 estimate of enrollment by 1 million people.1®!

6.8 Commercial Insurers’ Exchange Products Struggled Financially

Not only did CO-OPs experience difficulties when ACA policies were first made available in 2014,
commercial insurers experienced similar problems. National commercial insurers are now less
commonly found on the exchanges. In 2013, 70 percent of the issuers in the individual markets were
limited coverage specialists and large national commercial carriers; by 2017 they comprised about only
30 percent of issuers.’®? Large losses due to lower-than-anticipated enrollments and sicker enrollees
were cited as the main reason for withdrawal from the state exchanges.!®® Between 2014 and 2016,
Aetna lost nearly $700 million in its individual exchange business line and completely exited the
exchanges in 2018.1% Humana lost money on its individual exchange business as well. “In late 2015 the
company [Humana] set aside $176 million in reserves to cover losses on the individual
business;”Humana pulled out of the ACA exchanges for 2018.1% UnitedHealth lost $475 million in
2015 and anticipated losing $650 million in 2016 on its marketplace business, resulting in mostly exiting
the health insurance exchanges in 2017.1%” An article by The Washington Post, quoting Katherine
Hempstead, who directs the Robert Wood Johnson Foundation’s work on health insurance, said of
UnitedHealth,

“They’re the largest carrier. They're very good at looking at their own data, ‘If they can’t make

this work, that means this is a really tough environment.’”%
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pullback-from-obamacare/article_5903d9ad-7131-5da4-a7e3-c62a3184ef4e.html.

104 | yhby, T. “Aetna to Obamacare: We’re outta here”. CNN Business, dated May 10, 2017. Available at
https://money.cnn.com/2017/05/10/news/economy/aetna-obamacare/.

105 Reuters Staff. “Humana may exit Obamacare individual plans in some states”. Reuters, dated May 4, 2016.
Available at https://www.reuters.com/article/us-humana-results-idUSKCNOXV1BH.

106 | yhby, T. “Humana pulls out of Obamacare for 2018”. CNN Business, dated February 14, 2017. Available at
https://money.cnn.com/2017/02/14/news/economy/humana-obamacare-insurer/.

107 Galewitz, P. “United Healthcare to Exit All but ‘Handful’ Of Obamacare Markets in 2017”. Kaiser Health News,
dated April 19, 2016. Available at https://khn.org/news/unitedhealthcare-to-exit-all-but-handful-of-obamacare-
markets-in-2017/.

108 Goldstein, A. and Johnson, C. Y. “UnitedHealth Group says it is scaling back efforts in ACA exchanges”. The
Washington Post, dated on November 19, 2015. Available at https://www.washingtonpost.com/national/health-
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The large national insurance carriers’ exchange business was small in comparison to their employer
sponsored and Medicare Advantage business, allowing them to absorb large losses unlike the CO-OPs.
The distribution of individual and group coverage for all commercial insurers for relevant years is shown

in Table 1.1°

Table 1

Distribution of Commercial Group and Individual Health Coverage

Type of Coverage 2012 2013 2014 2015
United States:
Individual Coverage 9.26% 9.43% 10.91% 12.50%
Group Coverage 90.74% 90.57% 89.09% 87.50%
Nevada:
Individual Coverage 9.62% 7.55% 9.26% 12.73%
Group Coverage 90.38% 92.45% 90.74% 87.27%

Prior to the implementation of the ACA, approximately 90 percent of commercial health insurers’
business was in group coverage. Individual coverage represented only approximately 10 percent. Even
after the implementation of the ACA, individual coverage only accounted for 15 percent of all
commercial health coverage. Although commercial insurers suffered losses in the early years of the
implementation of the ACA, these losses had a limited impact on their overall profitability. The vast
majority of CO-OP coverage was for individuals and they had no other business to offset their losses.

In my opinion, the problems experienced by commercial insurers, as well as CO-OPs, makes it
undeniably clear that it was very difficult for any entity (including NHC) to accurately predict enrollment
and claims volume for the new products offered on the exchanges.

6.9 Nineteen of the 23 CO-OPs Failed

The reasons cited above for the failure of the Federal CO-OP Program caused 19 of 23 CO-OPs (including
NHC) to cease operations as of the date of this report. In addition, on August 11, 2020, the New Mexico
CO-OP announced that it would cease operations as of December 31, 2020.1° Table 2 identifies the CO-
OPs that failed (in the order of the date that they ceased operations) as well as the reasons cited for

their individual failures:

science/unitedhealthcare-says-it-is-scaling-back-efforts-in-aca-exchanges/2015/11/19/5c45d9e0-8ee2-11e5-baf4-
bdf37355da0c_story.html.

109 Kaiser Family Foundation. “Health Insurance Coverage of the Total Population”. State Health Facts Data.
Available at https://www.kff.org/other/state-indicator/total-
population/?currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22,%22s0rt%22:%22asc%22%7D.
110 New Mexico Health Connections. “New Mexico Health Connections, Non-Profit Health Insurer, to Cease
Operations in 2021”. PRNewswire, dated August 11, 2020. https://www.prnewswire.com/news-releases/new-
mexico-health-connections-non-profit-health-insurer-to-cease-operations-in-2021-301110358.html.
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Table 2'%!

Health Insurance CO-OPs That Failed

Date Ceased Higher Than Lower than Limited Federal Risk Adjustment | Exchange
State co-op . Expected Expected Capital/ Higher/Lower than Technical
Operations . .
Claims Costs | Premium Revenue | Insolvency Expected Issues
lowa/Nebraska | Midwest Members Health 2/28/2015 \ v ) v v
New York Freelancers Hea!th Service 9/25/2015 v v v
Corporation
Tennessee Community Health Alliance 10/14/2015 v v v
Mutual Insurance Company
Colorado Colorado Health.lnsurance 10/16/2015 v v
Cooperative
South Carolina Consumers Choice Health 10/22/2015 v v ]
Insurance Company
Utah Arches Con::r:mty Health 10/27/2015 v v v

111 primary source for information in Table 2 is U.S. Health Policy Gateway. Available at http://ushealthpolicygateway.com/vii-key-policy-issues-regulation-and-

reform/patient-protection-and-affordable-care-act-ppaca/ppaca-repeal/components-of-aca-not-working-well/components-of-aca-not-working-well-health-
exchanges/nonprofit-consumer-operated-and-orinted-plan-organizations-co-os/impact-by-state/. See also Exhibit 2.
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Date Ceased Higher Than Lower than Limited Federal Risk Adjustment | Exchange
State CO-0P . Expected Expected Capital/ Higher/Lower than Technical
Operations . .
Claims Costs | Premium Revenue | Insolvency Expected Issues
Compass Cooperative Health
Arizona Network d/b/a Meritus 10/30/2015 ) ) v
Health Partners Service
i Michigan Consumers
Michigan Healthcare CO-OP 11/3/2015 ' ' ' v Vv
Kentucky Kentucky Health Care 12/31/2015 v v v
Cooperative
Louisiana Louisiana eralth 12/31/2015 v v
Cooperative
Nevada Nevada Health Cooperative | 12/31/2015 ' v ' v v
Freelancers CO-OP of
Oregon d/b/a Health
Oregon Republic Insurance of 12/31/2015 v v v v
Oregon
Ohio Coordinated eralth Plans of 5/26/2016 v v
Ohio
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Date Ceased Higher Than Lower than Limited Federal Risk Adjustment | Exchange
State CO-0P . Expected Expected Capital/ Higher/Lower than Technical
Operations . .
Claims Costs | Premium Revenue | Insolvency Expected Issues
Oregon’s Health CO-OP
Oregon (formerly Community Care 7/11/2016 ') v v v
of Oregon)
lllinois Land of Lincoln Health 7/14/2016 ) v v
New Jersey Freelancers CO-OP of New 9/12/2016 v v v
Jersey
Connecticut Healthy - CT 11/1/2016 v v
Massachusetts Minuteman Health 6/23/2017 ' ' v v
Maryland Evergreen Health 7/31/2017 v v v
Cooperative
Count 6 7 19 15 15
Percent of Total (Count/19) 329% 379% 100% 29% 29%
26

180



As of the date of this report, four CO-OPs are still operating; namely:

New Mexico Health Connections. Although it is currently operating, New Mexico Health Connections

announced that it will cease operations on December 31, 2020, citing continuing high claims costs
and the absence of opportunities for investment.?'? Previously, it experienced serious financial
problems through 20172 as it incurred $40 million in losses from 2014 through 2016 and an
additional $10 million loss in 2017.11%11> The CO-OP also faced difficulties because of its inability to
meet the requirements of the Federal government’s risk adjustment program; the Federal
government indicated that the CO-OP owed $8.9 million for 2017.1® In 2017, the CO-OP’s entire
Board of Directors resigned in an effort to get the State’s Superintendent of Insurance to take
control of what the Directors described as an insolvent organization.!'” Rather than taking control
of the CO-OP, the Superintendent approved the sale of the CO-OP’s commercial business to Evolent
Health, a for-profit health insurer, for more than $10 million.1*®

Maine Community Health Options. It was the only CO-OP that recorded a profit in 2014, but it
experienced substantial losses in 2015 and 2016.1° Losses for 2015 totaled $74 million including

operating losses of $31 million and a premium deficiency reserve of $43 million for 2016. Early in
2016, the Maine Bureau of Insurance asked the CO-OP to stop selling underpriced plans. By the end
of the year, the CO-OP ceased selling individual coverage and enrollment was frozen. In 2016, the
CO-OP closed its operations in New Hampshire.'?® In addition, the Bureau of Insurance initiated a

112 New Mexico Health Connections. “New Mexico Health Connections, Non-Profit Health Insurer, to Cease
Operations in 2021”. PRNewswire, dated August 11, 2020. https://www.prnewswire.com/news-releases/new-
mexico-health-connections-non-profit-health-insurer-to-cease-operations-in-2021-301110358.html.

113 Baca, M. C., “Health Connections board sought state control”. Albuquerque Journal, dated January 9, 2018.
Available at https://www.abgjournal.com/1117076/health-connections-board-resigned.html.

114 Baca, M. C., “Health Connections board sought state control”. Albuquerque Journal, dated January 9, 2018.
Available at https://www.abgjournal.com/1117076/health-connections-board-resigned.html.

115 Jarmon, G. L. “CMS Oversight Must Continue Because All Remaining Consumer Operated and Oriented Plans
Were Not Profitable and May Not be Viable and Sustainable”. Department of Health and Human Services: Office of
Inspector General, dated August 2017. A-005-16-00027. Table 3.

116 New Mexico Health Connections. “NM lawsuit central to ‘Obamacare’ change”. In the News, dated July 9, 2018.
Available at
https://mynmhc.org/In_the_News.aspx?c74293735b5a4721b9c160aa3438c41bblogPostld=17a637592ae04c2f899
6f9c26835ec33.

117 Baca, M. C. “Health Connections board sought state control”. Albuguerque Journal, dated on January 9, 2018.
Available at https://www.abgjournal.com/1117076/health-connections-board-resigned.html.

118 New Mexico Health Connections. “Evolent Health Completes Acquisition of Assets from New Mexico Health
Connections”. In the News, dated January 2, 2018. Available at
https://www.mynmhc.org/In_the_News.aspx?c74293735b5a4721b9c160aa3438c41bblogPostld=0e567dc28d9341
96a890ec11a49731b0#BlogContent.

119 Jarmon, G. L. “CMS Oversight Must Continue Because All Remaining Consumer Operated and Oriented Plans
Were Not Profitable and may not be Viable and Sustainable”. Department of Health and Human Services: Office of
Inspector General, dated August 2017. A-005-16-00027. Table 3.

120 New Hampshire Insurance Department. “Maine-Based Health Insurance Co-op to Withdraw from NH in 2017”.
Press Release, dated on September 1, 2016. Available at
https://www.nh.gov/insurance/media/pr/2016/documents/090116.pdf
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plan to put the CO-OP in receivership. The plan, which included termination of up to 20 percent of
the CO-OP’s policies, was rejected by CMS.*?

Montana Health Cooperative. It continues to provide coverage?? although it experienced

substantial losses in its first two years (it also provides coverage in Idaho). It lost $6 million in 2014
and more than $40 million in 2015.12 Worries that the CO-OP was overextending its resources and
heading towards insolvency led it to discontinue offering coverage during the first six months of
2017.12* In 2019, Matt Rosendale, the Montana State Auditor who oversaw the state’s health
insurance market, remarked that he believed that the CO-OP would remain in operation but
doubted that it would be able to repay the loans it received from the Federal government.!?

Common Ground Healthcare Cooperative (Wisconsin). It incurred more than $84 million in losses by
the end of 2015 and continued to incur losses in 2016 and 2017.2261%7 |n 2016, the CO-OP made a
substantial change in its provider network, moving from a broad network to contracting with just

two health systems. This change allowed the CO-OP to cut costs. At the same time, it increased
premiums which led to its generation of operating profits in 2018.

In my opinion, it is obvious that the failure of nearly all of the Federally funded CO-OPs was due in part
to claims costs greatly exceeding expectations and capital limitations that were inherent in the ACA.
Most start-up businesses experience losses in their initial years of operation. Start-ups that succeed
typically have financial resources that allow them to survive their early years. Not only did the CO-OPs
have limited financial resources as they started operations, they did not even receive the resources that
they were told they would receive from the Federal government. When the Federal government’s risk
corridor program was funded with only 12.6 percent of the funds promised to them and which they
expected to have, most CO-OPs’ insolvency and failure was virtually guaranteed.

121 Norris, L. “Maine health insurance marketplace: history and news of the state’s exchange”. healthinsurance.org,
dated September 1, 2020. Available at https://www.healthinsurance.org/maine-state-health-insurance-exchange/.
122 Mountain Health CO-OP. Available at https://www.mountainhealth.coop/.

123 Jarmon, G. L. CMS Oversight Must Continue Because All Remaining Consumer Operated and Oriented Plans
Were Not Profitable and may not be Viable and Sustainable”. Department of Health and Human Services: Office of
Inspector General, dated on August 2017. A-005-16-00027. Table 3.

124 calvan, B. C. “Montana’s Health Co-op Remains Standing As Others Falter”. Montana Publica Radio, dated on
August 14, 2017. Available at https://www.mtpr.org/post/montanas-health-co-op-remains-standing-others-falter.
125 calvan, B. C. “Montana’s Health Co-op Remains Standing As Others Falter”. Montana Publica Radio, dated on
August 14, 2017. Available at https://www.mtpr.org/post/montanas-health-co-op-remains-standing-others-falter.
126 Jarmon, G. L. “CMS Oversight Must Continue Because All Remaining Consumer Operated and Oriented Plans
Were Not Profitable and may not be Viable and Sustainable”. Department of Health and Human Services: Office of
Inspector General, dated on August 2017. A-005-16-00027. Table 3.

127 Boulton, G. “Common Ground Healthcare Cooperative faces a few fateful months”. Journal Sentinel, dated July
18, 2016. Available at http://archive.jsonline.com/business/common-ground-healthcare-cooperative-faces-a-few-
fateful-months-b99761764z1-387365621.html.
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7. NHC Failed for Similar Reasons as the Other CO-OPs

Plaintiff's experts completely ignore the failure of the Federal CO-OP Program and instead attribute
NHC’s failure to UHH and NHS (and the other defendants in the Case). None of the other CO-OPs used
UHH and NHS, and yet 18 of them (out of 23) failed during the same general time period, and the
remaining CO-OPs struggled financially (one of which is closing at the end of 2020). In my opinion, NHC
failed due to the failure of the Federal CO-OP Program, and not because of UHH’s and/or NHS's
performance. Further, and most importantly, nothing UHH or NHS did or failed to do caused or was a
substantial factor in bringing about NHC's failure; in other words, NHC would have failed irrespective of
how well its vendors (like UHH and NHS) performed.

When NHC announced it was winding down, NHC’s Chief Executive Officer (Pam Egan) stated, “With a
second year of high claims costs and limited opportunities for new investment, it has become clear that
the amount of growth required to provide quality care at reasonable rates will be unlikely in the next
plan year.”'2® NHC’s Receiver — the Commissioner of the Nevada Department of Insurance — publicly
cited the following three main reasons as causing NHC to be financially unsound:

e “The CO-OP's operating loss in the most previous 6-month period, is greater than 50 percent of
the insurer's surplus which is in excess of the statutory minimum surplus required for HMOs
pursuant to Nevada Administrative Code ("NAC") 695C.130.

e Upon expiration of the permitted practice, the CO-OP's capital & surplus will likely show that it is
below the statutory minimum requirement pursuant to NAC 695C.130.

e The CO-OP does not have access to additional sources of capital to improve its financial
outlook.”1?

The Receiver provided additional evidence that supported the conclusion that NHC was in an unsound
condition, summarized as follows:

e “The CO-OP's claims unpaid reserve has increased significantly over the first six months of 2015.

e Continued losses over the first six months of 2015 resulted in the immediate recognition of a
large premium deficiency reserve as of June 30, 2015.

e The collectability of the CO-OP's accounts receivable from the Federal Risk Corridor program in
the amount of $16,200,240 as of June 30, 2015, is uncertain.”**

128 Insurance Business. “Breaking News: Thousands left without coverage as ACA co-op goes out of business”.
Insurance Business America, dated on August 26, 2015. Available at
https://www.insurancebusinessmag.com/us/news/breaking-news/breaking-news-thousands-left-without-
coverage-as-aca-coop-goes-out-of-business-24183.aspx.

129 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.

130 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.
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The Receiver’s Insurance Examiner stated, “Due to the significant losses experienced since its inception,
along with the lack of new sources of capital, the CO-OP is unsound pursuant to NRS 696B.210(2).”*3!
And the Receiver’s Lead Actuary stated, “Due to the size of the liabilities in relation to assets, the
inadequacy of premiums to support incurred claims and expenses, and the uncertainty surrounding the
collectability of large receivables, the CO-OP is unsound pursuant to NRS 696B.210(2).”13?

Importantly, public announcements by NHC and the Receiver make no mention of UHH and/or NHS as
the cause or substantial factor in bringing about NHC’s failure.

7.1 NHC Claims Costs Exceeded Premium Revenue

NHC experienced significantly higher than expected claims costs in plan years 2014 and 2015. In 2014, a
forecast prepared by Basil Dibsie (NHC’s Chief Financial Officer) and presented to the NHC Board of
Directors in February 2014, budgeted $38 million in member claims costs for the plan year 2014.13

However, NHC's member claims costs were $57 million for the plan year 201434

, Which is 48 percent
more than forecasted. For the plan year 2015, $88 million was budgeted for claims costs for NHC's
members, according to a forecast prepared by Milliman.**> Similar to 2014, NHC experienced
significantly higher than expected medical costs for its members in 2015 (i.e., $111 million%), $24
million more than budgeted (or 27 percent higher). Not only were claims costs significantly higher than
budgeted, but premium revenue also failed to meet expectations. These data are presented in Table 3

below.

131 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039985-01939988.

132 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01040007-1040010.

133 2014 NHC Budget/Forecast Presented to NHC BOD, dated February 14, 2014. PLAINTIFFO0564202 .xIsx.

134 Javelina SDR Backup. PLAINTIFF02484563. Actual total medical costs in 2014 and 2015 calculated by
Dateincurred in AdjudicationResult table. NHC's capitation rates were also more than forecasted, Milliman
calculated PMPM at $73 while WellHealth was at $92.50 PMPM. See NHC Board of Directors Minutes for May 23,
2014. LARSON014384-LARSON014390.

1352015 NHC Budget/Forecast in NHC Internal Pro Forma Prepared by Milliman. PLAINTIFF00501321.xIsm.

136 Javelina SDR Backup. PLAINTIFF02484563. Actual Total Medical Costs in 2014 and 2015 Calculated by
Dateincurred in AdjudicationResult table. Actual medical costs are exclusive of capitation payments, rebates, and
reinsurance payments/recoveries. See also, “...particularly given NHC’s 2014 BCR as reported in its NAIC annual
statement filing before reinsurance recoveries was 102%.” Fish Il Report, p. 16. See also, “For the year

ended December 31, 2014, NHC reported net premium income of $55.5 million which was not even sufficient to
cover hospital and medical benefits incurred of $57.5 million, excluding reinsurance.” DeVito Report, p. 20.
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Table 3
CO-OP Budgeted vs. Actual Claims Costs in 2014 and 2015

2014 2015
Pct.
Forecast Actual Diff. Forecast Actual
Membership 175,152 162,632 -7.1% 307,982 170,252 | -44.7%
Premium Revenue
(S) 49,774,325 | 51,526,023 3.5% | 97,545,851 83,166,546 | -14.7%
Total Claims Costs
(S) 38,281,138 | 56,715,824 48.2% | 87,541,855 | 111,376,195 | 27.2%

Increased claims costs incurred by NHC in plan years 2014 and 2015 were not due to an unexpectedly
high number of members. In fact, NHC failed to meet its budgeted enrollment figures in both years. In
2014, NHC forecasted a total of 175,172 member-months,**” but only enrolled members for a total of
162,632 member-months,3® missing expectations by 7 percent. For the plan year 2015, NHC missed its
enrollment expectations by 45 percent, with 307,982 member- months budgeted,'* but only 170,252
experienced.'® The Receiver noted that “continued losses over the first six months of 2015 resulted in

the immediate recognition of a large premium deficiency reserve as of June 30, 2015.”*#

Higher than expected claims costs experienced by NHC were due to several factors unique to members
enrolled in ACA policies, especially the enrollment of sicker than expected members. There is no
evidence that higher claims costs were due to the actions of UHH and/or NHS. NHC'’s claims cost
experience was similar to the claims cost experience of all insurers that entered the ACA individual
market.

| already noted that it was difficult for CO-OPs, including NHC, to estimate claims cost based on past
experience (since there was no past experience), especially for the costs of members with preexisting
conditions. Little information was available to project how claims costs would change once the ACA was
implemented.

137 Member months: total number of individuals enrolled times the total number of months enrolled. See 2014
NHC Budget/Forecast Presented to NHC BOD, dated February 14, 2014. PLAINTIFF00564202.

138 2014 Annual Statement of the Nevada Health CO-OP to the Insurance Department of the State of Nevada.
PLAINTIFF01461315-01461404.

1392015 NHC Budget/Forecast in NHC Internal Pro Forma Prepared by Milliman. PLAINTIFF00501321.xIsm.

140 Nevada Health Co-Op Income Statement for the Period from January 1, 2015 to December 31, 2015 As of July
18, 2017. PLANTIFF02499092.

141 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP. Filed September 25,
2015. Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.
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The following two analyses describe the difference between NHC’s expectations of claims costs and its
actual experience. First, the expected distribution of claims costs among types of care for 2014 were
identified in rate submissions to the Nevada Department of Insurance.’*? The actual distribution of

claims costs was calculated using Javelina data.}*®* Table 4 presents this data.

Table 4
Expected and Actual Distribution of Claims Costs - 201

4144

Type of Claims Cost D:Es);rr’:oc::iin Percent Dis?r(;:)l:xatlion Percent
Inpatient Hospital $9,188,416 23.00% $16,110,222 28.41%
Outpatient Hospital $10,826,351 27.10% $9,112,009 16.07%
Professional $11,066,049 27.70% $19,015,003 33.53%
Medications (Rx) $8,069,827 20.20% $12,478,588 22.00%
Other $798,993 2.00% ) 0.00%

Total $39,949,636 100% $56,715,824 100%

It is most notable that in 2014, inpatient hospital claims costs on a dollar basis were 75.3 percent higher
than expected and professional claims costs on a dollar basis were 71.8 percent higher than expected.
In comparison, overall claims costs on a dollar basis for 2014 were 41.9 percent higher than expected.
In my opinion, the higher levels of inpatient hospital costs and professional costs were primarily due to

the enroliment of sicker people than expected.

NHC's enrollment of sicker people is borne out in the second analysis, which is presented in Table 5,
below. As previously noted, the enrollment of people with preexisting conditions was significantly
changed with the implementation of the ACA. Previously, people with preexisting conditions did not
have access to health coverage and, as a result, there was a pent-up demand for coverage. To
determine the impact of this increased demand, | used Javelina data to identify claims for NHC members
with preexisting conditions who enrolled in 2014, when coverage became available to them. | used

142 Data Collection Template. PLAINTIFF00914461.xIsm.

143 UHH Javelina SDR Backup File. PLAINTIFF02484563.
144 Expected distribution: Expected Distribution was calculated from PLAINTIFF00914461. Claims for Inpatient

Hospital, Outpatient Hospital, Professional, Medications (Rx) were calculated using Section Il: Components of
Premium Increase. For each product included in the analysis, cost of claims per member month for each type of
claim were multiplied by the projected member months for that product. Percentage distribution of claims by
type were calculated and applied to the total expected claims. Actual Distribution: The actual distribution was
calculated using the AdjudicationResult table from the SDR’s Javelina SQL backup (PLAINTIFF02484563) for claims
incurred in 2014. The FormType and InpatOutpat fields were used to categorize claims. Claims costs were
calculated using the TotProvPaid field for medical claims and using TotCharge minus TotPatResp for Rx claims. In
addition to claims with ClaimStatus “PAID”, claims with ClaimStatus “PAY” (not yet paid) are also included in these
totals. Totals are not equal to the sum of the values due to rounding.

32

186
1594



primary diagnosis codes to identify enrollees with preexisting conditions and included all of their claims
(inpatient hospital, outpatient hospital, professional, medications and other).'#

There is no universally accepted definition of a preexisting condition other than it is a condition that was
present when a person sought to purchase health insurance, and which would have disqualified them
for coverage prior to the ACA. For this reason, | selected only a sample of preexisting conditions, based
on industry literature.’*® Several additional conditions could qualify as preexisting, which means that
the list of conditions and the total claims costs attributed to them in Table 5 is likely higher than |
calculated.

Table 5
Claims Cost Distribution for Preexisting Conditions — 2014'%’

Pre-Existing Condition Claims Cost* Peétl::ir:::zzsottal TI:;:I:eCrI:icr:s
Hypertension $13,902,380 24.51% 12.58%
Cancer $11,573,781 20.41% 7.12%
Diabetes $9,502,422 16.75% 8.16%
Renal Disease $5,901,314 10.41% 4.09%
Congestive Heart Failure $5,200,711 9.17% 1.97%
Coronary Artery Disease $4,791,827 8.45% 3.06%
HIV $3,202,906 5.65% 0.92%
COPD $3,107,306 5.48% 2.83%
Asthma $2,127,048 3.75% 2.07%
Hepatitis $1,850,444 3.26% 0.99%
Multiple Sclerosis $1,251,985 2.21% 0.30%
Crohn’s Disease/Ulcerative Colitis $1,138,018 2.01% 0.80%
Maternity** $1,014,676 1.79% 0.69%
Epilepsy $805,651 1.42% 0.51%
Lupus $398,380 0.70% 0.37%
Stroke $197,920 0.35% 0.22%
Parkinson’s Disease $52,438 0.09% 0.07%
Cerebral Palsy $29,260 0.05% 0.04%
Sum Total* $66,048,464 116.46% 46.79%
Distinct Total* $37,473,872 66.07% 27.59%

145 See Exhibit 3.

146 See https://www.kff.org/health-reform/issue-brief/pre-existing-condition-prevalence-for-individuals-and-
families/, https://www.insubuy.com/visitor-medical-insurance-pre-existing-conditions/, and
https://www.healthcare.gov/glossary/pre-existing-condition/.

147 Calculated using the AdjudicationResult table from the SDR’s Javelina SQL backup (PLAINTIFF02484563) for
claims incurred in 2014. Claims costs were calculated using the TotProvPaid field. Claims costs were calculated
using the TotProvPaid field for medical claims and using TotCharge minus TotPatResp for Rx claims. In addition to
claims with ClaimStatus “PAID”, claims with ClaimStatus “PAY” (not yet paid) are also included in these totals.
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*Claims cost includes the total costs for enrollees who have the condition listed. Because some enrollees have
multiple conditions, there is double counting of claims costs as listed for each condition. For this reason, the sum
of the percent of total cost (Sum Total) exceeds 100 percent. The distinct total eliminates all double counting and
counts only individual members and their claims cost regardless of their number or pre-existing conditions.
**Maternity costs include costs for members who were pregnant prior to January 1, 2014.

Enrollees with preexisting conditions accounted for 66.1 percent of NHC’s total claims costs in 2014148
Some preexisting conditions are especially costly. Only 474 enrollees (3.7 percent of all enrollees with
claims) had claims that identified a primary diagnosis of cancer, but these enrollees accounted for 20.4
percent of NHC claims costs. Only 92 enrollees (0.7 percent of all enrollees with claims) had a primary
diagnosis of congestive heart failure, but these enrollees accounted for 9.2 percent of NHC claims cost.
In my opinion, it is clear that higher than expected claims costs was one of the most significant
contributing factors to the failure of NHC. This factor is not attributable to UHH and/or NHS.

7.2 NHC was Disadvantaged Compared to Its Commercial Competitors

NHC had a very short start-up period. NHC’s solvency and startup loans closed on May 17, 2012*° for a
January 1, 2014 start date. Premium rate setting had to be completed quickly with little available data
to project enrollment and costs likely to be incurred by members who would enroll. Prior to the 2014
enrollment, NHC had no actual claims experience to use for premium rate setting. A mature insurer is
more likely to have data that can be used to both project enroliment and set premium rates. CO-OPs
(including NHC) did not have access to such data. If they set premium rates too high, they would receive
less enrollment which would mean that their capability to retain capital to pay back their start-up loan
was limited. If they set premium rates too low, they would experience greater enrollment but face
much higher risk that they would attract sicker members who would require higher claims payments.
Mature insurers have both reserves to offset these potential problems and data that allow them to
more accurately predict premium rates. NHC (as well as the other CO-OPs), however, were at a distinct
disadvantage without the data that their commercial competitors had.**°

NHC was facing substantial competition from established insurers and had to set premiums at the same
or lower levels than their competitors in order to gain enrollment.’®® As a result, for 2014 enrollment,

148 If an enrollee, identified by the PatientID field in the AdjudicationResult table of the SDR’s Javelina SQL backup
(PLAINTIFF02484563), was found to have at least one claim with a primary diagnosis code (PrimarylCD) associated
with a preexisting condition then they are assumed to have the preexisting condition. | found that there was a
total of 12,654 enrollees with claims in 2014.

149 | oan Agreement between CMS and Hospitality Health, Ltd., closing date May 17, 2012. LARSON000782-000863.
First Amendment to the Loan Agreement. PLAINTIFFO0428776-00428779. Second Amendment to the Loan
Agreement. PLAINTIFFO0637180-00637187.

150 Corlette, S.; Miskell, S.; Lerche, J.; and Giovannelli, J. “Why Are Many CO-OPs Failing? How New Nonprofit
Health Plans Have Responded to Market Competition”. The Commonwealth Fund, dated December 2015, p. 14.
Available at https://www.commonwealthfund.org/publications/fund-reports/2015/dec/why-are-many-co-ops-
failing-how-new-nonprofit-health-plans-have.

151 Feasibility Study of Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at
MG002725-MGT002762.
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NHC signed up the highest percentage of individuals on the exchange who did not have health coverage
previously.!>?

Other issues also constrained NHC’s operations as compared to commercial competitors. Like the other
CO-0Ps, NHC had limited access to external capital sources. NHC's primary funding sources were CMS
start-up and solvency loans.’>® Importantly, NHC’s Receiver publicly cited NHC’s lack of “access to
additional sources of capital to improve its financial outlook” as a reason for NHC’s being “unsound.”*>*

155

Additionally, all of NHC’s business was in the individual and small-group insurance markets,*> excluding

them from the profitable large employer market dominated by their commercial competitors.

As mentioned previously, ACA legislation prohibited CO-OPs from including any person with current
health insurance experience on their boards.’®® Although the intent of the prohibition appeared to be
encouragement of consumer participation in the CO-OPs, it created a limitation by excluding important
expertise that could help support the CO-OPs’ operations.

At its demise, NHC was unable to maintain Nevada’s statutory minimum financial requirements let alone
a surplus level of 500 percent RBC as required under its CMS loans.*®’
7.3 ACA’s 3 R’s Failed to Protect NHC From Huge Losses

NHC expected a significantly higher Federal risk corridor payment than it received. For 2014, NHC
calculated a risk corridor receivable of $10.7 million.**® As of June 30, 2015, NHC had a risk corridor

152 The Nelson A. Rockefeller Institute of Government. “Nevada: Round 1 State-Level Field Network Study of the
Implementation of the Affordable Care Act”, dated March 2014. Page 7.

153 NHC’s sponsoring entity provided de minimums support. CHF invested in-kind supporting valued at $121,398;
pledged private financial support in the amount to $575,000; and agreed to waive its network access fee of $1
PMPM at an estimated value of $488,688 per year for the first three years. See Nevada Hospitality Health CO-OP
Grant Application Package. MGT002691-MTG003343 at 002711.

154 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.

155 Department of Health and Human Services. “45 CFR Part 156: Patient Protection and Affordable Care Act;
Establishment of Consumer Operated and Oriented Plan (CO-OP) Program”. Federal Register, Vol. 76, No. 239,
effective December 13, 2011. 45 CFR § 156.515(c)(1), p. 77413. Available at
https://www.govinfo.gov/content/pkg/FR-2011-12-13/pdf/FR-2011-12-13.pdf. See also Nevada Hospitality Health
CO-OP Grant Application Package. MGT002691-MGT003343.

156 Department of Health and Human Services. “45 CFR Parts 153, 155, 156, et al.” Federal Register, Vol. 76, No.
239. effective December 13, 2011. 45 CFR § 156.515(b)(2)(v); 45 CFR § 156.510(b)(1)(i); 45 CFR § 156.505, pp.
77412 & 77413. Available at https://www.govinfo.gov/content/pkg/FR-2011-12-13/pdf/2011.-

157 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.

158 CCll0.” Risk Corridors Payment and Charge Amounts for Benefit Year 2014”. CMS, dated on November 19, 2015.
Available at https://www.cms.gov/CClIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/RC-Issuer-level-Report.pdf.
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receivable of $16.2 million.*> In total, NHC had a risk corridor receivable of $43.0 million.*®®*NHC’s
Receiver stated that “the collectability of the CO-OP’s accounts receivable from the Federal Risk Corridor
program [ ] is uncertain.”'®* The continued uncertainty of the federal receivables led NHC to conclude
that winding down was “a reasonable next step.”%2 The Receiver and NHC were correct; not only was
the federal receivable uncertain, it was untimely.%3 As discussed, days after the Receiver’s petition was
filed, “HHS announced that payment proration rate for 2014 will be approximately 12.6 percent.”®* The
proration resulted in a payment to NHC in the amount of $1.4 million,*®® $9.3 million less than expected;
in other words, based on the Federal government’s promises, NHC expected to receive $10.7 million,
but received only $1.4 million. Although the United States Supreme Court decided on April 27, 2020,
that the Federal government must make additional risk corridor payments, it is unclear how that
decision will affect NHC and other CO-OPs that are now out of business. In any case, the failure of the
Federal government to have made timely risk corridor payments to NHC substantially contributed to its
insolvency and its ultimate failure.

7.4 The Nevada State Health Insurance Exchange Was Plagued by Technical Issues

Like health insurance exchanges in many other states, Nevada’s exchange, the Silver State Health
Insurance Exchange (Exchange), was plagued by technical issues. The State of Nevada contracted with
Xerox (specifically, Xerox State Healthcare, LLC) in 2012 to build its online marketplace, including
software that was to accept online applications and payments from consumers.!®® Significant problems
with the Silver State Health Insurance Exchange, and specifically with Xerox, led to Xerox’s contract

159 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.

160 Declaration of Mark F. Bennett for the matter of Barbara D. Richardson v. The United States, dated September
9, 2020. Case 1:18-cv-01731-MHS. A1-142 at Al14. See also Opposition to Motion to Dismiss, and Cross-Motion for
Summary Judgement for the matter of Barbara D. Richardson v. The United States, dated September 9, 2020. Case
1:18-cv-01731-MHS, p. 6.

161 petition for Appointment of Commissioner as Receiver and Other Permanent Relief; Request for Temporary
Injunction Pursuant to NRS 696B.270(1). State of Nevada, Ex Rel. v. Nevada Health CO-OP (September 25, 2015).
Case No: A-15-725244-C. PLAINTIFF01039973-01040018 at 01039979.

162 Email and Attachments from Pamela Egan to Board Members Regarding Releases, dated September 25, 2015.
UHHO0540765-0540767.

163 “HHS will begin collection of risk corridors charges in November 2015, and will begin remitting

risk corridors payments to issuers starting December 2015.” See CCIIO. “Risk Corridors Payment and Charge
Amounts for Benefit Year 2014”. CMS, dated November 19, 2015. Available at
https://www.cms.gov/CClIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/RC-Issuer-
level-Report.pdf.

164 CCll0. “Risk Corridors Payment and Charge Amounts for Benefit Year 2014”. CMS, dated November 19, 2015.
Available at https://www.cms.gov/CClIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/RC-Issuer-level-Report.pdf.

165 CCIl0. “Risk Corridors Payment and Charge Amounts for Benefit Year 2014”. CMS, dated November 19, 2015.
Available at https://www.cms.gov/CClIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/Downloads/RC-Issuer-level-Report.pdf.

166 “Nevada, Xerox in private talks to settle $75 million health care contract out of court”. Las Vegas Sun, dated
October 1, 2014. Available at https://lasvegassun.com/news/2014/oct/01/nevada-xerox-private-talks-settle-75-
million-healt/.
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being terminated in May 2014, all of which is well documented both publicly®” and in the record.'®® The
state identified more than 1,500 defects in the system.®® But, the State and Xerox apparently agreed to
settle their differences out of court.’° However, two class-action lawsuits were filed against Xerox and
Nevada’s health exchange on behalf of: (i) hundreds of consumers harmed by the system failures, and
(ii) insurance brokers who were never compensated due to system failures.!’! Consumers reported that
they paid for insurance through the Silver State Exchange but were not reported as covered,'’? and
brokers reported that they never received compensation on commissions due to “glitch-ridden payment
and billing software for the exchange.”'’® These lawsuits were jointly settled for 5 million dollars.’*
Additionally, on June 5, 2020, NHC sued the Silver State Health Insurance Exchange in an effort to
collect premium payments that allegedly were paid to the Exchange, but were never paid to NHC.?”®
The Exchange’s Answer to the lawsuit points to the technical issues with Xerox as its defense.'’®

167 The Associated Press. “Nevada dumps Xerox for health exchange”. Reno Gazette Journal, dated May 20, 2014.
Available at https://www.rgj.com/story/money/business/2014/05/20/nevada-health-board-dumps-xerox-
insurance-exchange/2285756/. See also Roerink, K., “Nevada fires Xerox, will join federal health care exchange”.
Las Vegas Sun, dated May 20, 2014. Available at https://lasvegassun.com/news/2014/may/20/nevada-fires-xerox-
will-join-federal-health-care-e/. See also Chereb, S., “Report: No quick fix for Nevada health exchange”. Las Vegas
Sun, dated April 29, 2014. Available at https://lasvegassun.com/news/2014/apr/29/report-no-quick-fix-nevada-
health-exchange/.

168 NHC Board of Directors Minutes for October 16, 2013. LARSON0O00689-LARSON000692 at LARSON0O00690; NHC
Board of Directors Minutes for November 20, 2013. LARSONO00693-LARSONO00696 at LARSON000695.; NHC
Board of Directors Minutes for January 22, 2014. LARSON014362-LARSON014366 at LARSON014364.; NHC Board
of Directors Minutes for February 19, 2014. LARSON014367-LARSON014370 at LARSONO014368. See also,
PLAINTIFF001131000-001131003: Xerox data was hugely problematic related to 2014 3Rs submission; and
PLAINTIFF01116369-01116373: “We have not been able to reconcile to the premium information CMS used for the
Risk Corridors and need Edge server data (with identifiers) to do so.”

169 Chereb, S. “Report: No quick fix for Nevada health exchange”. Las Vegas Sun, dated April 29, 2014. Available at
https://lasvegassun.com/news/2014/apr/29/report-no-quick-fix-nevada-health-exchange/.

170 “Nevada, Xerox in private talks to settle $75 million health care contract out of court”. Las Vegas Sun, dated
October 1, 2014. Available at https://lasvegassun.com/news/2014/oct/01/nevada-xerox-private-talks-settle-75-
million-healt/.

171 The Associated Press. “Suit filed against Xerox, Nevada health exchange”. Reno Gazette Journal. April 2, 2014.
Available at https://www.rgj.com/story/news/2014/04/02/suit-filed-xerox-nevada-health-exchange/7214399/.
Roerink, K. “Another disgruntled group files suit against Xerox and state”. Las Vegas Sun, dated August 27, 2014.
Available at https://lasvegassun.com/news/2014/aug/27/class-action-lawsuit-targets-xerox-and-state/.

172 Ornick, K. “Mass of people slipping though big cracks in state health exchange”. Las Vegas Sun, dated June 22,
2014. Available at https://lasvegassun.com/news/2014/jun/22/mass-people-slipping-through-big-cracks-state-
heal/.

173 Roerink, K. “Another disgruntled group files suit against Xerox and state,” Las Vegas Sun, dated August 27, 2014.
Available at https://lasvegassun.com/news/2014/aug/27/class-action-lawsuit-targets-xerox-and-state/.

174 Joint Stipulation of Settlement and Release. Lawrence Basich et. al. v. Xerox State Healthcare, LLC; and Patrick
Casale, et. al. v. Xerox State Healthcare, LLC. (September 9, 2016). Case No. A-14-706171-C.

175 Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health
Insurance (June 5, 2020). Case No: A-20-816161- C.

176 Sjlver State Health Insurance Exchange’s Answer. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara
D. Richardson, In Her official Capacity as a Receiver for Nevada Health CO-OP v. Silver State Health Insurance
Exchange. A-20-816161- C.
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The ongoing issues and challenges NHC experienced with the Exchange and Xerox were significant
factors impacting claims processing.’”” NHC’s Board minutes frequently identified these difficulties:*’®

e NHC was speaking regularly with the Governor as well as other carriers regarding the challenges
with data submissions from Xerox to NHC.

e NHC did not receive any information on 3,000 members from Xerox due to the Exchange’s on-
going data transfer failures.

e The letter prepared by NHC attorneys to Xerox and the Governor outlining problems NHC was
having with the Exchange and Xerox.1”®

e How Xerox has and continues to hurt NHC’s credibility in the market place and injured NHC
members.

e Anexample of a New Year’s Eve heart attack patient being left with a $410,000 bill and
unmanaged care due to Xerox failing to inform NHC that the patient was an NHC member.

Below are additional key issues regarding difficulties NHC was having with Xerox and the State
Exchange:

e Xerox admitted its payment collection process was working at only 45 percent capacity.

e The possible extension of payment deadlines for consumers past May 30%" since 4,000
consumers wanted to pay their premiums but were unable to due to Xerox system errors.

e Xerox presented NHC with a report of 900 delinquent members dated back to January 2014 that
was never timely reported and of which NHC was unaware.'&

e Xerox had an overall, and undeniable, negative impact on NHC's finances. NHC committed 50

percent of its resources to Xerox and Xerox-related issues starting in October 2013.28!

The Silver State Health Insurance Exchange concluded that Xerox data was unreliable.®?

e “The Exchange, as a dedicated partner to the carriers, recognize that we collectively can no
longer rely on Xerox data.”

e “Xerox's efforts at reconciliation over many months have not led to a timely closure of the
issues and do not appear to offer the potential for resolution in the future.”

177 NHC Board of Directors Minutes for February 19, 2014. LARSON014367-014370 at 14367-68.

178 NHC Board of Directors Minutes for February 19, 2014. LARSON014367-014370 at 14367-68.

173 Letter from Tom Zumtobel, Chief Executive Officer of NHC, to Governor Brian Sandoval and Will Saunders,
President of Xerox State Healthcare, LLC, dated February 24, 2014. UHH0353824-0353827.

180 NHC Board of Directors Minutes for May 23, 2014. LARSON014384-014390 at 014388.

181 NHC Board of Directors Minutes for May 23, 2014. LARSON014384-014390 at 014388.

182 Email between Steve Fitzsimmons, Managing Associate General Counsel of Anthem Blue Cross Blue Shield, and
Damon Haycock, Silver State Health Insurance Exchange, Regarding Redline edits to Proposed Reconciliation Plan;
NOPHI, dated March 6-26, 2015. PLAINTIFF01096199-01096204 at 01096200 & 01096203.
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Further, NHC budget overruns were due in part to the transition from the State Exchange to the Federal
exchange. As reflected in NHC’s September 2014 Board minutes, one reason administrative costs were
higher than the budgeted amount was IT (information technology) expenses were higher than expected

due to the shift from the State to the Federal exchange for direct enrollment.8

The preceding discussions make it clear that NHC did not fail because of any activities of UHH and/or
NHS.'®* Instead, it failed because the entire Federal CO-OP program failed and because NHC’s claims
costs substantially exceeded its premium revenues. In other words, if UHH and NHS had performed
perfectly, NHC would still have failed.

8. Osowski’s Opinions Fail to Establish UHH and/or NHS as the Cause for NHC’s Failure

Henry Osowski’s (Osowski) report includes a set of opinions, some of which relate to UHH, and a list of
damages he attributes to UHH. Osowski does not calculate these damages. Instead, he simply accepts
the damages listed by Plaintiff’s expert Mark Fish (Fish) in his report without any independent
validation. In addition, Fish has accepted many of the damage amounts calculated by the Special
Deputy Receiver (SDR) in its draft report. For this reason, | do not address Osowski’s damages
presentation in this section. The damages discussion is presented in my subsequent analyses of the Fish
and DRAFT SDR reports.

In his report, Osowski identifies 28 opinions that relate to his belief that UHH and the NHC Management
Defendants, IM, and NHS performed at levels below industry standards and failed to act in the best
interests of NHC.?®> Eighteen of his opinions relate to UHH and the NHC Management Defendants.8®
Based on these opinions, Osowski concludes that NHC suffered damages due to UHH’s failure to
perform its duties and for contributing to NHC’s ill prepared commencement of operations.’®’” He makes
no effort to (i) identify how each of his opinions caused NHC to be ill prepared to commence operations:
(ii) account for the issues discussed in Sections 6 and 7 of this report regarding the failure of the Federal
CO-OP program and NHC's unexpectedly high medical costs which were the primary causes of NHC's
failure; or (iii) identify and explain the substantial vetting and guidance that NHC received from both
CMS and industry experts prior to selling policies or commencing operations on the initial open
enrollment date of October 1, 2013.

183 NHC Board of Directors Minutes for November 25, 2014. LARSON014417-014421 at 014419-20.

184 See also NHC Board of Director Minutes for October 18, 2014, “A discussion of the financials indicated that the
September financials will show significant changes as additional information has become available, including a
revised IBNR from Milliman. The CO-OP expects a high MLR and a significant, but not unexpected loss at the end of
the first year of operations. As expected, this is due to pent up demand for medical care, new relationships with
providers and with members. In addition, the CO-OP had significant unplanned expenditures resulting from the
failure of the State Exchange system, the move from the State System to the FFM, and the addition of direct
enrollment, payment and billing responsibilities to CO-OP operation.” LARSON014414-014416 at 014414.

185 Osowski Report II, pp. 6-12.

186 Osowski Report II, pp. 6-9.

187 0sowski Report Il, pp. 71-73.
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Osowski lists 18 opinions related to UHH and the NHC Management Defendants that | have grouped into
three categories:

e Opinions related to the process of selecting UHH as NHC’s TPA and UHH’s capabilities to serve
as NHC's TPA;

e Opinions related to the alleged conflict of interest between UHH and NHC that Osowski
perceives; and

e Opinions based on UHH’s alleged failures to meet industry and contractual standards.

In this section, these three categories are used to guide the discussion of Osowski’s 18 opinions. | first
provide an overview of CMS’ oversight and NHC’s reliance on industry experts during commencement
operations and then discuss each of the three categories.

8.1 Oversight of NHC’s Commencement of Operations

As previously discussed, the CO-OP program was established under the ACA which gave CMS the
authority to provide loans to capitalize the CO-OPs. As stated by the Commissioner/Receiver, “NHC and
its predecessors in interest were formed to provide health insurance to individuals and small businesses
under the federal [ACA].”*8 |n order to receive a loan, CO-OPs, including NHC, went through a rigorous
application process. The Catalog of Federal Domestic Assistance (CFDA) Number: 93.545 described the
funding opportunity for the CO-OP program start-up and solvency loans.*®® The grant application
required voluminous documentation categorized into thirteen sections**°:

1. Standard Forms,

2. Application Cover Letter,

3. Application Abstract,

4. Project Narrative,

5. Feasibility Study,

6. Business Plan,

7. Governance and Licensure,

8. Evidence of Nonprofit Status,

9. List of Relevant Statutory and Regulatory Citations Regarding State Licensure,

10. Eligibility Affidavit and Application Certification,

11. Affidavits(s) of Criminal and/or Civil Proceedings,

188 Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018). 9 2.
189 CCIO. “Initial Announcement Invitation to Apply”. CMS, dated July 28, 2011. CFDA: 93.545.
190 CCllO. “Initial Announcement Invitation to Apply”. CMS, dated July 28, 2011. CFDA: 93.545, pp. 30-37.
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12. Affidavit of Eligibility to Participate in Federal Programs, and
13. Evidence of Private Support.

On January 1, 2012, HH, the predecessor to NHC, submitted its grant application package for Catalog of
Federal Domestic Assistance (CFDA) Number: 93.545.191 HH’s grant application package was 653
pages.'®? Per the Invitation to Apply to CFDA: 93.545, “The business plan is the most important
component of the application, and is weighted at 62 percent of the application review score.”?** NHC
relied on Milliman to render actuarial opinions in preparing a significant portion of the business plan and
the entire feasibility study. Milliman expected that sections of their report would be integrated “directly

7194

into the application and that their full report included as an attachment to the application.!®

Milliman provided assistance for the following items in the grant application:1%

e Feasibility Study

e Process for determining accurate and appropriate pricing of premiums

e Enrollment Forecast

e Regulatory Capital Requirements Forecast

e Pro Forma Financials including cash flow statement, balance sheet, and income statement
e Risk bearing strategy

Per Milliman, “The Feasibility Study and the Business Plan must fit together and elements from one are
required for completion of the other.”®” Based on their analysis, Milliman’s found that%:

The results of our analyses suggest that HHC will be able to achieve the following goals:

Achieve sufficient market penetration to support its expenses
Meet statutory minimum loss ratio requirements,

« Maintain a surplus level in excess of the minimum required to avoid Department of Insurance
oversight,

« Generate enough surplus to repay its federal loans.

It should be noted that Milliman completed the analyses that are included in the business plan and
feasibility study without assuming any risk sharing gain or loss due to lack of data needed to make a
reasonable estimate.’® Therefore, even without the risk sharing protections established by the ACA,
Milliman concluded that NHC would be financially viable and able to meet its financial obligations.

191 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343.

192 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343.

193 CCllO. “Initial Announcement Invitation to Apply”. CMS, dated July 28, 2011. CFDA: 93.545, p. 32.

194 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002725.
195 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002729.
1% Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002730-
MGT002731.

197 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002731.
198 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002732.
199 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002758.
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The business plan evidences NHC's commitment to building a well-qualified team by enlisting
organizations, leaders, contractors, and consultants with industry experience?®:

e Sponsors: UHH and the Nevada Health Services Coalition

e Management Team (resumes included in application): Tom Zumtobel, Vice President of Strategy
for UHH (CEO): Kevin Gittens, Chief Financial Officer for UHH (CFO); Bobbette Bond, Executive
Director of the Nevada Healthcare Policy Group and Director of Public Policy of the CHF (CPO):
Pei Tang, Vice President, Healthcare Informatics and Outcomes of ALERE (CIO)

e Formation Board of Directors: Kathy Silver, President of the CHF; Jeff Ellis, Vice-President and
CFO of Corporate Benefits of MGM Resorts International; Tom Zumtobel, Vice President of
Strategy for UHH; Bobbette Bond, Executive Director of the Nevada Healthcare Policy Group;
Andy Brignone, Shareholder in the law firm Brownstein Hyatt Farber Schreck; Betsy Gibertson,
Chief of Strategy for UHH; D. Taylor, Secretary-Treasurer of Culinary Workers Union Local 226 in
Las Vegas, and Vice President and Gaming Division Director of UHH

e Contractors:

=  CHF: “During the first year of the plan's implementation in the Las Vegas area, HHC will
contract with CHF 's Las Vegas office for a variety of health care management services,
the data warehouse, and access to the CHF provider network for CO-OP members.”?%!

= UHH: “HHC will subcontract the initial plan enroliment, administration and management
to UNITE HERE HEALTH through its Las Vegas office, the Culinary Health Fund.”

= Health Services Coalition: Hospital network

= Milliman: “HHC will subcontract with Milliman for actuarial services in support of
premium pricing, targeting, policy development, and budgets.”

= |nsureMonkey and Ceridian Exchange Services, LLC: “InsureMonkey ( or an entity with
similar capacity) will develop the online enroliment system, including a link from the
HHC website to the Nevada Silver State Exchange so that members may select HHC on
the Exchange, enroll electronically, and pay premiums online.”

=  American Health Holding: Cost management products

=  (Catalyst Rx: Pharmacy benefits management

e Consultants:

= |nsurance Licensing Services: to be determined

= Clinical Service Improvements: Arnold Milstein, MD, MPH and Brain Trust

= Marketing Consultant: Richard Ross

Applications were reviewed by an “objective review panel of qualified external experts with applicable
knowledge and experience” with CMS making the award decision.?*? The loan agreement between CMS

200 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT002763-
MGT002769.

201 “Hospitality Health CO-OP (HHC)”. Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-
MGT003343 at MGT002714.

202 CMS. CFDA: 93.545. Dated July 28, 2011. See also, “To assist CMS in awarding CO-OP loans, we have obtained
services from Deloitte Consulting, LLP to establish, and manage qualified expert, objective technical panels
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and HH was closed on May 17, 2012.2% |n 2013, the Nevada Department of Insurance reviewed and
approved the CMS/NHC loan agreement.?%

Under the loan agreement, start-up funding disbursements were contingent upon NHC meeting specific
conditions and milestones.?> NHC had nearly 100 milestones to complete to obtain funding.2%
Furthermore, each milestone required completion of predecessor milestones and submission of
documentation to CMS.%%” The disbursement schedule required that most of the milestones needed to
commence operations were to be completed prior to the first enrollment period.?*® Osowski opines that
commencement activities were failures due to UHH, but such activities were the responsibilities of NHC
and were primarily performed by NHC,2% and overseen by CMS under the disbursement schedule.?%0
Additionally, NHC and its CMS account manager (AM) had regularly scheduled status calls starting in
June of 2012 to discuss NHC's milestone activities, review and request required documentation, and
answer questions.?!!

responsible for reviewing applications and providing recommendations to CMS staff.” See
https://www.cms.gov/CClIO/Resources/Funding-Opportunities/coop_foa_faq.

203 | oan Agreement. LARSONO00782-000863.

204 Declaration of Mark F. Bennett. Barbara D. Richardson v. The United States, dated September 9, 2020. Case
1:18-cv-01731-MHS.

205 3 8. Conditions Precedent for Loan Disbursement of Loan Agreement. LARSON000782 at LARSON000797-98.
See also, “Mr. Zumtobel expressed that CMS is providing significant oversight using the disbursement schedule and
milestone project plan.” HH Board of Directors Minutes for June 15, 2012. PLAINTIFF01145759-01145763 at
01145760.

206 | oan Agreement. LARSON000782-000863. CO-OP Program Start-Up Loan Detailed Disbursement Schedule.
UHHO0358131.

207 | oan Agreement. LARSON000782-000863; and CO-OP Program Start-Up Loan Detailed Disbursement Schedule.
UHH0358131.xlIsx. See also: UHH0515427; UHH0515424; UHH0578455; UHH0578426; UHH0578538;
UHHO0578537; PLAINTIFF00927838; PLAINTIFF00927837; PLAINTIFFO0620046; PLAINTIFF00620043;
PLAINTIFFO0616404; PLAINTIFFO0616402; PLAINTIFFO0638092; PLAINTIFFO0638090; UHH0532726; UHH0532724;
PLAINTIFFO0410478; PLAINTIFFO0410475; PLAINTIFFO0387709; PLAINTIFFO0387707; PLAINTIFFO0355369;
PLAINTIFFO0355366; PLAINTIFF00352965; PLAINTIFFO00352965; PLAINTIFFO0784962; PLAINTIFFO0784960;
PLAINTIFFO0784961; PLAINTIFF00572020; PLAINTIFFO0436143; PLAINTIFFO0436141; PLAINTIFFO0460374;
PLAINTIFFO0460376; PLAINTIFFO0460373.

208 | oan Agreement. LARSON000782-000863. CO-OP Program Start-Up Loan Detailed Disbursement Schedule.
UHH0358131.xlsx

209 Executive Services Agreement between Unite Here Health, Hospitality Health, Ltd., and Thomas Zumtobel dated
September 13, 2012. PLAINTIFF00912140-00912150. Executive Services Agreement between Unite Here Health,
Hospitality Health, Ltd., and Bobbette Bond, dated September 13, 2012. UHHO000076-0000089. (Executive
Services Agreements). HH Board of Directors Minutes dated December 10, 2011. PLAINTIFFO0457385-
PLAINTIFFO0457389. (UHH provided assistance under the Consulting Agreement between UHH and NHC dated as
of January 30, 2013, to be effective as of May 17, 2012. PLAINTIFF00523772. The Executive Services Agreements
and Consulting Agreement were negotiated at arm’s length through separate legal counsel for each side). See
Exhibit 4.

210 | pan Agreement. LARSON000782-000863. CO-OP Program Start-Up Loan Detailed Disbursement Schedule.
UHH0358131.xlsx

211 HH Board of Directors Minutes dated June 15, 2012. PLAINTIFF01145759-01145763 at 01145760. See also,
UHH0606924; UHH0607054; UHH0607052; UHH0554101; UHH0577231; UHH0553828; UHH0553668;
UHH0553652; UHH0553499; UHH0577255; UHH0599149; UHH0577186; UHH0577188; UHH0553213;
UHH0552955; UHH0552873; UHH0551149; UHH0551153; UHH0577126; UHH0577134; UHH0551684;
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CMS had broad oversight power under the loan agreement.?'?,2> On August 15, 2013, CMS conducted a
site visit at NHC,%** and it was reported to the board that “CMS was satisfied with the CO-OP’s
operational progress.”?'> However, the Onsite Visit Summary Report indicated the overall status of the
CO-OP was delayed and noted areas of strengths as well as concerns.?'®Additionally, in 2013,
PricewaterhouseCoopers LLP (PwC) audited NHC for the purpose of assisting “CMS in its assessment of
Nevada Health CO-OP’s compliance with certain provisions of its loan agreement.”?!’ The audit report
with NHC’s responses was submitted to CMS by NHC on February 10, 20148

Most importantly, CMS could elect to terminate NHC’s loan agreement and cease distributions for
program viability reasons:

“Lender may elect to terminate this Agreement if it determines in its sole and absolute
discretion that Borrower will not be likely to be able to establish a viable and sustainable CO-OP

that serves the interests of its community and the goals of the CO-OP Program....”??

Yet, CMS made all disbursements for milestones through Q2 2014 totaling $16,930,047.00 by December
31, 2013 evidencing CMS considered all predecessor milestones complete and required documentation

sufficient.??°

It is clear that CMS concluded that NHC was, in fact, prepared to commence operations as of the first
open enrollment period.

UHHO0551131; UHH0551659; UHH0555008; UHH0551289; UHH0577156; PLAINTIFFO0784783; PLAINTIFFO0930537;
PLAINTIFFO0624267; PLAINTIFFO0623909; PLAINTIFFO0690235; PLAINTIFFO00622602; PLAINTIFFO0970237;
PLAINTIFFO0590675; PLAINTIFFO0686876; PLAINTIFF00912439; PLAINTIFFO0453089; PLAINTIFFO0437223;
PLAINTIFFOO080351; PLAINTIFFO0453197; PLAINTIFFO0784478.

212 | oan Agreement. Section 11. LARSON000782-000863 at 000810.

213 | evinson, D. “Early Implementation of the Consumer Operated and Oriented Plan Loan Program”. Department
of Health and Human Services: Office of Inspector General, dated July 2013. OEI-01-12-00290. Available at
https://oig.hhs.gov/oei/reports/oei-01-12-00290.pdf.

214 Email from Michele Schultz, CEO Executive Assistant of NHC, to KSilver; Christine Carafelli; and Jeffrey Ellis,
Regarding CMS Site Visit Agenda, dated August 14, 2013. PLAINTIFF00911104. See also Agenda of Nevada Health
CO-OP Site Visit — August 15, 2013. PLAINTIFF00911105.

215 NHC Board of Directors Minutes for August 16, 2013. LARSON0O00680-LARSON0O00683 at 000680.

216 Email from COOP-CMS-TA-Support to Tom Zumtobel, Chief Executive Officer of NHC, Regarding Attached:
Nevada Onsite Visit Summary Report, dated October 18, 2013. PLAINTIFF00958700-00958701. CCIIO. “CO-OP
Onsite Visit Summary Report”. CMS, dated October 2013. PLAINTIFF00958702-00958710.

217 pwC. “Nevada Health CO-OP Performance Audit Report”, dated January 28, 2014. PLAINTIFF00452852-
00452883.

218 Email from Basil Dibsie, Chief Financial Officer of NHC, to Tanchica Terry, CMS/CCIIO, Regarding PWC Audit,
dated February 10, 2014. PLAINTIFF00452851. See also PwC. “Nevada Health CO-OP Performance Audit Report”,
dated January 28, 2014. PLAINTIFFO0452852-00452883.PLAINTIFF00452852.

219 Loan Agreement. Section 16.2. LARSON000782-000863 at 000820-21.

220 L oan Agreement. LARSON000782-000863. CO-OP Program Start-Up Loan Detailed Disbursement Schedule.
UHHO0358131.xIsx See also Nevada Health CO-OP Trial Balance as of December 31, 2012. LARSON000154-000157.
See also Nevada Health CO-OP General Ledger as of December 31, 2013. LARSON000171-306.
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8.2 UHH was Prepared and Capable of Providing TPA Services to NHC

Osowski’s opinions regarding the process of selecting UHH as NHC’s TPA and UHH’s capability to serve
as NHC’s TPA are addressed in this section. The relevant Osowski opinions are??!:

1. Itis anindustry standard procedure to conduct proper due diligence and analyze the knowledge,
experience and past performance of potential Third-Party Administrator (“TPA”), including those
with adequate experience and information technology capabilities prior to the selection of a
TPA.

2. Prior to the selection of UHH as NHC’s TPA there was no detailed documentation of NHC's
functional business requirements or any known detailed information technology system design
for NHC's needs. UHH lacked the knowledge and experience relative to multi-line commercial
health insurance products to appropriately produce such documentation.

3. ltis anindustry standard procedure and information technology best practice to create detailed
documentation of the functional needs of an insurer and a detailed information technology
system design prior to selecting an insurance administration platform.

4. At the time of the selection of UHH to provide TPA services to NHC and thereafter, there were
several qualified TPAs with multi-product commercial experience and adequate information
technology systems to capably service NHC.

5. At the time of selection of UHH, UHH was inexperienced in servicing multi-product commercial
insurance plans and incapable of meeting the functional business needs of a multi-product
commercial health insurer like NHC.

6. UHH was unprepared to properly support the functional business requirements of NHC and
unwilling to meet the reasonable performance requirements of the CO-OP Program.

UHH’s TPA contract met CMS’ requirements. Osowski’s opinion that the Administrative Services
Agreement (ASA) between NHC and UHH was not industry standard and weighted against NHC has no
foundation. UHH has been successfully providing administrative services for decades.??? Between 2012-
2015, for non NHC plans, UHH paid over 1.7 million claims, consisting of 4.6 million claim lines, for plans
with an average of 57,000+ members per year.??®> Under the ASA, UHH agreed to “provide the
administrative services with such skill and care as [UHH] has exercised historically in providing similar
services to itself and consistent with industry-recognized standards.”??* As discussed, the loan
agreement required disbursement of start-up funding to be contingent upon the CO-OP meeting specific
conditions and milestones.??*> A portion of the CO-OPs disbursement for business structuring activities
was to approve a Contract with Fund/vendor for Third Party Administrator(TPA) services.??® Although

221 Osowski Report Il p. 6.

222 Unite Here Health. “Mission & Overview”. Available at https://www.uhh.org/about.

223 UHH0632395.

224 ASA. 912.1.

2253 8. Conditions Precedent for Loan Disbursement of Loan Agreement. LARSON000782-000863 at
LARSONO00797-98.

226 Appendix 1 — Schedule A: Start-Up Disbursements and Milestones of Loan Agreement. LARSONO00782 at
LARSONO000834.
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CMS suggested that the CO-OP Program Performance Requirements and Service Level Standards be
incorporated into the ASA,??” CMS distributed funds for this milestone without their recommended
performance standards or financial penalties.?”® CMS’ concerns with the ASA were reported to the NHC
Board of Directors and performance standards were not an issue?%:

Osowski’s opinion that, “the CMS recommended performance standards, including stated national
benchmarks and financial penalties, were reasonable and should have been incorporated in the ASA”2°
is not supported by CMS’ actions.

Further, Osowski ignores the important point that UHH’s historical performance standards were similar
to CMS’s CO-OP Program Performance Requirements and Service Level Standards. For example, based
on historical performance, UHH expected 90 percent of the claim volume to come from electronically
submitted claims?! while the CMS’ standards cited an 88 percent standard for claims received
electronically.??

Osowski’s comments regarding system design requirements are wrong. As discussed, under the loan
agreement, start-up funding disbursement was contingent upon the CO-OP meeting specific conditions
and milestones.?*® In order to obtain QTR 3 2012 funding related to the establishment of the claims
system, the CO-OP had to “Identify vendor options for claims system,” “Identify three potential vendors
for claims system as well as review criteria for vendor selection,” and provide a “Description of three

227 Email from Tanchica Terry, CMS/CCIIO, to Tom Zumtobel, NHC, Regarding Core Contract Review: TPA
Agreement, dated July 26, 2013. PLAINTIFF00685281-00685283. See also Email from Tanchica Terry, CMS/CCIIO to
Tom Zumtobel, NHC, Regarding Nevada Sample Contract Language and Performance Standards, dated July 30,
2013. UHH0290495-0290496.; and Performance Requirements and Service Level Standards UHH02904970-
0290507.

228 Account Manager Approval for Start-up Loan Disbursement, dated December 10, 2013. PLAINTIFFO0436143-
00436145. Account manager comments, “The core contract have been reviewed and approved by CMS.” See Email
from Michele Schultz, CEO Executive Assistant of NHC, to Tanchica Terry, CMS/CCIIO and Nicole Gordon,
CMS/CCIIO, Regarding Nevada Health CO-OPO Disbursement Request, dated October 31, 2013.
PLAINTIFFO0638090 and Attachment 2: Start-up Loan Disbursement Request Form, dated October 31, 2013.
PLAINTIFFO0638092.xIsx.

223 HH Board of Directors Minutes for December 12, 2012. UHH0533093-UHH0533095.

230 Osowski Report I, p. 14.

21 Email between Michael Gulling, Director, Claims Department of UHH, and Randy Plum, Director of Operations
of NHC, Regarding Print to EDI, dated February 28, 2014. PLAINTIFFO0049070-0049071 at 00049070.

232 performance Requirements and Service Level Standards. PLAINTIFF02476934-02476944 at 02476936.

233 3 8. Conditions Precedent for Loan Disbursement of Loan Agreement. LARSON000782-000863 at
LARSONO00797-98.
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vendors and products under consideration for enrollment system.”?** In order to obtain QTR 4 2012
funding related to the establishment of claims system, the CO-OP had to select a claims system vendor
and provide a “Description of vendor desired for claims system with description of needs,” and a
“Signed contract for claims system and implementation schedule.”?* As reflected in Exhibit 5, a robust
claims system evaluation of three vendors was performed by a claims system steering committee. The
vendors were Healthation, Eldorado, and TriZetto. Each vendor responded to informational requests,
provided details on functionality, assessed system needs, presented system demos, and participated in
on-site meetings.?*® The CO-OP was fully funded for the establishment of the claims system on
December 20, 2013.%27 The CMS account manager approved the start-up loan disbursement when all
predecessor milestones were complete and the core contract was reviewed.?* However, claims
processing issues were not due to the lack of a system design or the functional capabilities of Javelina,
but as discussed, were due to the compressed timeline to launch a health plan, the inability to get
accurate membership information from the State Exchange and Xerox, the high percentage of paper
claims, NHC’s inability to provide benefit plan and fee schedule information to UHH on a timely basis,
and other daily operational issues (as discussed in detail in the CCl Report).

8.3 NHC Was Not Disadvantaged by the Relationship between UHH and the NHC
Management Defendants

Osowski’s opinions Nos.7 through 11 are discussed in this section. These opinions are:

7. NHC was disadvantaged in negotiations between NHC and UHH as certain NHC management
was employed by UHH and was concurrently serving leadership positions with both NHC and
UHH thereby creating a significant conflict of interest.

8. Management Defendants ignored the warnings of NHC’s attorneys that the contracts with UHH
were not industry standard and refused to change provisions that UHH wanted.

9. Management Defendants ignored the comments of CMS that the contracts with UHH were not
industry standard and refused to change provisions that UHH wanted.

10. Were it not for the conflict of interest between NHC Management and UHH, it is unlikely that
NHC, as an independent organization, would have contracted for TPA services with UHH, an
organization that it knew, or should have known, did not have the experience, information
technology support or qualifications to perform the required TPA services.

11. Were it not for the conflict of interest between NHC Management and UHH, it is unlikely that
NHC would have agreed to the provisions contained in the agreements with UHH.

234 Appendix 1 — Schedule A: Start-Up Disbursements and Milestones of Loan Agreement. LARSON000782-000863
at LARSONO000835.

235 Appendix 1 — Schedule A: Start-Up Disbursements and Milestones of Loan Agreement. LARSON000782-000863
at LARSON000836.

236 See Exhibit 5.

237 Email from Terry Tanchica (CMS/CCIIO) to Basil Dibsie, Director of Finance for NHC Regarding Disbursement
Request for Core Contract Funding, dated December 31, 2013. PLAINTIFFO0436141 — 00436142 at 00436141.

238 Account Manager Approval for Start-up Loan Disbursement for NHC, dated October 31, 2013.
PLANTIFF00436143-00436145 at PLANTIFF00436145.
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CMS’ issues with NHC management personnel working for UHH were resolved. Osowski claims that
UHH’s activities were affected because NHC managers were employed by UHH, but this arrangement
was acceptable to CMS. The NHC management team and Board of Directors were approved by CMS
(with full knowledge of the nature of the professional relationships of NHC managers and Board
members being affiliated with UHH) during the CO-OP eligibility review and loan application process.?*®
In fact, CMS expected the CO-OP to hire an experienced management team; one of the permitted uses
of the CMS loan funds was for costs associated with “Hiring a management team with adequate
insurance expertise....”?*° (Emphasis added.) The executive services agreement was reviewed and
accepted by CMS.2*! Further, it is clear from the documentation that CHF, UHH, and NHC exercised care
to disclose any potential conflicts of interest and NHC had non-UHH management personnel making key
operational decisions, Ms. Egan (the CO-OP CEO, eff. Nov. 15, 2014), Ms. Mattoon, Ms. Harris, Dr. Flora,
Mr. Dibsie, Mr. Plum, Ms. Sandoval, Ms. Simons, Ms. Rodriquez, Ms. Manchester, Mr. Knapp, and
others, were directly responsible for daily CO-OP operations.?*?

In its Grant Application Package, NHC, as successor to Hospitality Health, Ltd., disclosed that,
“Hospitality Health, Ltd. was founded in 2011 by the Culinary Health Fund of Las Vegas, a Taft-Hartley
health plan; its parent organization UNITE HERE HEALTH; and the Nevada Health Services Coalition.”?*
Leaders from these organizations created the NHC formation board and NHC planned to use this “highly
gualified management team” to “replicate [CHF’s] successful administrative and service delivery
structure.”?** CHF was NHC’s sponsoring entity and it was specifically disclosed to CMS that “CHF
pledged ongoing private financial support in the amount of $575,000” and would “waive CHF’s network
access fee of $1 per member per month” an estimated savings on average of $488,688 per year for the
first three years.?*® CMS was clearly aware of the relationships between NHC, CHF, and UHH. While CHF
and UHH would have supportive roles, NHC would be the entity held responsible by CMS.2%®

NHC’s formation Board of Directors were aware that CMS had questions about NHC's relationship with
UHH?* and addressed them. Board of Directors minutes describe CMS’ questions and the answers that
were provided?*:

239 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343.

240 3 5. Permitted Use of Loan Funds of Loan Agreement. LARSON000782-000863 at LARSONO00795.

241 Email between Darryl Landahl, Brownstein Hyatt Farber Schreck, LLP, and Johanna Fabian-Marks, CMS/OL,
Regarding HH Executive Services Agreements — CO-OP Program Questions, dated July 5-18, 2012. UHH0553556-
0553558.; Email between Johanna Fabian-Marks, CMS/OL, and Lindsey Levenberg, CHF, Regarding HH Executive
services contracts, dated July 27, 2012. UHH0543438-0543440.

242 CCl Report.

243 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at 002709.

244 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at 0027009.

245 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at 002711.

246 HH Board of Directors Minutes for December 10, 2011. PLAINTIFF00457385-PLAINTIFFO0457389.

247 HH Board of Directors Minutes for May 4, 2012. UHH360458-0360468 at 0360459.

248 HH Board of Directors Minutes for May 7, 2012. PLAINTIFF01461068-PLAINTIFF01461075 at
PLAINTIFF01461071.
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Mr. Zumtobel explained they had a CMS call on Friday and that there had
been some new issues raised. He said it was interesting because CMS didn’t
even raise the issues on today’s call. He adds that he believes the board
should be aware of it and that the issue is on how they are reaping services
from the fund and how when he and Ms. Bond are both employed by the fund
but contracted employees with the COOP would they make sure to keep the
right check and balances in place. He explained that the Fund is not for profit
and that the COOP and Fund have common mission serving their members
first and are completely aligned and are in a fully transparent relationship.

The management of NHC was ultimately the responsibility of the Board of Directors.?*® The formation
Board of Directors made certain that key functions would be separated. For example, “The Accounting
department will be an external entity. This came from a recommendation from one of the Fund
Trustees to avoid NHC funding being in any way the responsibility of the Fund Staff.”>°

CMS was fully aware of NHC's management structure and its relationships to UHH, approved NHC’s loan
application, and fully funded NHC's executive services contracts.

The ASA was not weighted against NHC as Osowski claims. UHH was fully aware that it could not earn
a profit from its relationship with NHC, and provided administrative services at cost.?*! In addition, the
NHC Board had Mercer undertake a market analysis to assure the reasonableness of UHH’s pricing.?>?
Mercer found that UHH’s pricing was competitive,?>® and that “given the not-for-profit structure of both

parties, a financial penalty for non-performance would not be a viable approach in this situation.”?*

249 Nevada Hospitality Health CO-OP Grant Application Package. MGT002691-MGT003343 at MGT003047-003060.
250 HH Board of Directors Minutes for May 4, 2012. UHH360458-0360468 at 0360462.

251 HH Board of Directors Minutes for May 4, 2012. UHH360458-0360468 at 0360460.

252 NHC Board of Directors Minutes for October 16, 2013. LARSON000689-LARSONO000692 at 000692. See also
Email from Denise P. Jewell, CPA, CLU, Principal of Mercer, to Tom Zumtobel, NHC, Regarding Final Documents —
Mercer Study for NV Co-op, dated December 13, 2013. PLAINTIFFO0896007.

253 Jewell, D. “Nevada Health Co-op Benchmarking Project”. Mercer, dated December 2013. PLAINTIFFO0896008-
00896021 at 00896009. Self-Funded, Network Access, Administrative, and Other Fees Tables. PLAINTIFF00896022-
00896026.

254 Jewell, D. “Nevada Health Co-op Benchmarking Project”. Mercer, dated December 2013. PLAINTIFFO0896008-
00896021 at 00896018.
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Additionally, Osowski claims that the ASA was “thrust upon NHC” and negotiated by related parties.?®
Pursuant to a conversation with UHH, | have been able to confirm that the ASA was negotiated at arm’s
length through separate legal counsel for each side. | have had an opportunity to review some,?*® but
not all documents related to these negotiations, and | may modify my report after | have had an
opportunity to complete my review.

Transactions between related parties commonly occur in the normal course of business. When an
entity has an affiliate that has the capability to perform needed functions for the entity, it often finds
advantages in working with the affiliate rather than a previously unknown vendor. This is especially true
in the health insurance industry. For example, a small group of Blue Cross and Blue Shield plans created
a mental health utilization management company and then turned that function over to the new entity.
South Carolina Blue Cross and Blue Shield created an independent company (TriZetto) to provide its
claims processing system and United Healthcare created Optum and contracted with it to perform
several of United’s activities. In fact, “the Receiver has availed herself of the services of the SDR's

affiliate, Palomar Financial, LC ("Palomar”) “.... in her receivership of the CO-OP.%’

8.4 UHH Properly Performed TPA Services

This section discusses the following opinions cited by Osowski?*®:

12. The Administrative Services Agreement (“ASA”), and the earlier Consulting Agreement entered
into between Nevada Health CO-OP (“NHC”) and Unite Here Health (“UHH”) were not industry
standard, were materially unfavorably weighted against NHC, and failed to include appropriate
performance standards and measures, as well as penalties for non-performance.

13. UHH failed to meet industry and contractual standards under the contracts with UHH.

14. Given UHH’s failure to be registered with the Nevada Division of Insurance (“DOI”) as a third-
party administrator, and UHH’s lack of any TPA experience for a multi- plan commercial
enterprise, it was a violation of industry standards of care to select and retain UHH as NHC's
TPA.

15. Further, NHC management’s and UHH’s failure to comply with the Centers for Medicare and
Medicaid Services (“CMS”) contract review and approval requirements, CMS’ CO-OP
Performance Requirements and Service Level Standards and Nevada DOI TPA registration
requirements were further examples of what would become a pattern of non-compliant
behavior with industry standards, statutory requirements and regulatory requirements by both
NHC’s management and UHH.

255 Osowski Report Il. Page 13.

256 Email between Cara S. Elias of Brownstein Hyatt Farber Schreck, LLP, and Bobbette Bond, MPH, Project Officer
of NHC, Regarding TPA and UM Agreements, dated June 12-18, 2013. PLAINTIFF02476718-02476736. Email
between Cara S. Elias, Brownstein Hyatt Farber Schreck, LLP, and Bobbette Bond, MPH, Project Officer of NHC,
Regarding TPA and UM Agreements, dated June 17, 2013. PLAINTIFF02424600-02424603. UHH0632186.

257 First Status Report. State of Nevada, Ex Rel. v. Nevada Health CO-OP (January 13, 2016). Case No. A-15-725244-
C.

258 Osowski Report II, pp. 7-9.
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16. The lack of functional business requirements documentation and a detail system design for
NHC'’s business created a configuration of the Javelina system that was incapable of meeting the
business requirements of NHC and contributed significantly to NHC's demise. UHH was
responsible for the selection of the Javelina system and in Exhibit A Schedule of Services of the
Administrative Services Agreement UHH contractually promised to “7. Operate computer
systems necessary for its performance of its duties and obligations ....”

17. UHH did not perform “...consistent with industry-recognized standards.” In my judgment, UHH’s
failure to meet its industry-recognized and contractual obligations under the terms of the TPA
agreement and other agreements with NHC, was a primary factor in NHC’s demise.

18. The failure of the NHC’'s Management Defendants including certain members of the Board of
Directors, irrespective of their status as employees of UHH on loan to NHC, to properly select a
TPA, supervise the activities of UHH, operate independently from UHH, manage the business of
NHC reasonably, and act within the bounds of standard industry practices as required by Section
2.1 of the Administrative Services Agreement were a material breaches of each individual’s
fiduciary responsibility to NHC.

Osowski’s reliance on his understanding of industry standards to support his opinions is misguided.
The industry standards Osowski refers to are based on his experience in working in the typical
commercial, Medicare Advantage and Medicaid managed care environments. Osowski ignores key
aspects of NHC’s activities that make it unique. For example, the CO-OP program was a new concept
that was initially dependent on Federal funding. Although there were a handful of CO-OPs that
previously existed, their start-ups were not based on Federal funding and were not governed by the
requirements of the ACA and its associated regulations. NHC was one of a group of 23 organizations
that were entering an environment for which there was little, if any, precedent. Furthermore, NHC and
the other 22 CO-OPs did not have the benefit of affiliation with an established insurer as do most
Medicare Advantage and Medicaid managed care plans. Not only were the CO-OPs required to start up
on their own, they had to complete their start-up activities in a very limited time frame. When Osowski
cites industry standards, he makes no accommodations for the uniqueness of NHC and the Federal CO-
OP program. When Osowski indicates that UHH failed to meet industry standards, he ignores a critically
important point. CMS, the Federal agency that funded and regulated NHC, reviewed and approved all of
NHC’s and UHH’s actions and activities that Osowski now opines failed to meet industry standards. As
discussed, NHC had to report to CMS on each of its activities and did so, in detail and in accordance with
milestones agreed to by CMS. CMS'’s funding was based on the completion of milestones. NHC and
UHH met CMS’ requirements. The “industry standards” to which Osowski refers are not subject to
Federal oversight, i.e., CMS’ requirements. Osowski is comparing the proverbial apples to oranges.

Osowski concentrates on UHH as the cause of NHC’s failure and ignores the myriad of vendors used by
NHC. Osowski completely fails to consider the significant problems caused by Xerox and the State
Exchange as well as other vendors that affected NHC operations. Instead, he opines that “UHH’s failure
to meet its industry-recognized and contractual obligations under the terms of the TPA agreement and
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other agreements with NHC, was a primary factor in NHC’s demise.”?*° As discussed, problems with the
State Exchange and Xerox that led to Xerox’s contract being terminated are well documented both
publicly and in the record, yet Osowski fails to consider them. Osowski attributes no damages to either
Xerox’s or the State Exchange’s failures and deficiencies.

In his discussion of claims processing, Osowski does not adequately consider that UHH was not the only
entity that provided claims processing services to NHC. In fact, UHH did not even perform the majority
of claims processing services. Other entities, including NHC, itself, Eldorado, Catamaran, First Health
and WellHealth all processed NHC claims.

Osowski completely ignores many of NHC’s vendors who also faced implementation challenges and
caused NHC to incur budget overruns. Minutes of NHC's Board of Directors clearly illustrate this finding:

e For March 2014, there were two administrative expenses that were “out of budget
categories.” “Actuarial is over budget” and for UHH there was a carryover charge from
the prior month. But, NHC finished under the budgeted deficit amount which was
favorable for March 2014.%°

e  For April 2014, the broker commissions were higher than expected and the actuarial
expenses were over budget, the customer service/enrollment fees were over budget
and found that a $23,000 on-going depreciation amount that wasn’t budgeted will re-
occur each month. 2%

e As of May 2014, the “broker commission category is out of budget and will remain out
of budget for the year.” Actuarial expenses were over budget and the temporary help
category was over budget due to the need for “assistance in the areas of enrollment
data entry and healthcare delivery.” UHH was out of budget and consultant and
contractor expenses were over budget. “IT expenses for the month are out of budget
due to annual computer and internet license renewals” and network access fees from
First Health were over budget.”?®?

e InJune 2014, broker commissions remained over budget, actuarial expenses were over
budget, UHH was over budget, enrollment/customer service was over budget for
InsureMonkey, and legal fees were over budget.?3

e ForJuly 2014, broker commissions remained over budget, enrollment/customer service
was higher than projected and would remain over budget through the end of the year,
UHH was over budget, ongoing depreciation was over budget, and media expense was

out of budget.?®*

259 Osowski Report II, p. 9.

260 NHC Board of Directors Minutes for May 23, 2014. LARSON014384-LARSON014390 at 014385-86.

261 NHC Board of Directors Minutes for June 24, 2014. LARSON014391-LARSON014396 at 014392.

262 NHC Board of Directors Minutes for August 7, 2014. LARSON014397-LARSON014402 at 014398-014399.
263 NHC Board of Directors Minutes for August 26, 2014. LARSON014403-LARSON014409 at 014404.

264 NHC Board of Directors Minutes for on September 30, 2014. LARSON014410-LARSONO014413 at 014411.
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e In September 2014 administrative costs were higher than budget due to “1) higher than
expected broker participation with commissions at 10 percent, 2) increased
compensation and 3) benefits expenses due to the need for additional staffing, 4) higher
than expected IT expenses due to the shift to the Federal Exchange.?®®

It should be noted that 2014 general administrative expenses, which are exclusive of claims adjudication
and cost containment expenses, totaled $19 million which exceeded the total start-up loan amount.?%®
The largest administrative expenses other than salary and wages were for Enrollment/Premium/CS

Ongoing ($3.9 million) and Broker Commissions ($1.7 million).2%”

TPA licensure issues are a red herring. Osowski repeats the SDR’s claim that UHH’s lack of a TPA license
affected its performance as it sought to meet NHC’s needs. The lack of a license is not related to
performance. It is noteworthy that the penalty for failure to obtain a TPA license in Nevada is an
administrative fine of not more than $1,000.%%¢ As in most of the allegations brought by the Receiver, no
effort is made to identify how UHH’s lack of a TPA license caused damages to NHC. In fact, whether or
not UHH had a TPA license has no impact on NHC or any alleged damages.

Instead, the important issue is whether UHH’s performance of TPA services were proper under the
circumstances (and CMS’ requirements). UHH was successful in performing TPA functions for many
years prior to the formation of NHC. In addition, as discussed, CMS approved NHC’s use of UHH as a
TPA. When relevant data are examined, Osowski’s opinion that UHH was incompetent is not based on
the facts and has not been proven. Osowski apparently bases his opinion, at least in part, on UHH’s
supposed processing of claims outside of eligibility and making overpayments to providers. As shown in
Section 9 of this report and addressed in detail in the CCl Report, the basis of his opinion is incorrect.
Like the SDR, Osowski holds UHH responsible for paying claims outside of eligibility when the eligibility
data that was needed by UHH was solely the responsibility of NHC and/or was unreliable. Osowski also,
as noted, ignores other vendors that failed to meet their obligations (e.g., Xerox and the State Exchange)
and who were actually responsible for the problems that Osowski attributes to UHH.

Osowski opines that the failure of NHC was due to UHH’s faulty claims processing, but the claims that
he and the SDR assert were processed incorrectly is a small fraction of all of the claims that were
processed. The SDR’s allegations that most of the claims in question were incorrectly processed are
unproven (See Section 9 of this report). In this context, Osowski’s theory of causation and liability that
UHH was negligent as a vendor and that any and all alleged damages should be associated with UHH has
no foundation.

265 NHC Board of Directors Minutes for November 25, 2015. LARSON014417-LARSON014421 at 014419-20.

266 2014 Annual Statement of the Nevada Health CO-OP to the Insurance Department of the State of Nevada.
PLAINTIFF01461315-01461404.

267 Trial Balance for NHC as of December 31, 2014. PLAINTIFFO0007705.xlIsx. 2014 Annual Statement of the Nevada
Health CO-OP to the Insurance Department of the State of Nevada. PLAINTIFF01461315-01461404.

268 “Chapter 683A — Persons Involved in Sale or Administration of Insurance”. NRS 683A.090. Available at
https://www.leg.state.nv.us/nrs/NRS-683A.htmI#NRS683ASec090.

53

207
1615



For service dates in 2014 and 2015, the Javelina claims data®® shows that 244,342 non-zero paid
medical claims (totaling $93.0 million) were processed and paid. | have analyzed the claims for which
the SDR asserts damages and find that only 5,686 (2 percent of 244,273) claims and $2.1 million (2
percent of $93.0 million) are even potentially subject to dispute.?’® Table 6 summarizes the paid medical
claims incurred in 2014 and 2015 by NHC.

Table 6
SDR Damage Claim Numbers vs. All Other Claims (Paid Medical Claims Incurred in 2014 and 2015)%"*

0 » 0
HF O o OT A O1d alC o O 013

All Other Claims 103,582 42.40% $43,473,776 46.72%

2014 | SDR Damage Claim Numbers* 677 0.28% $422,873 0.45%
Total 104,259 42.68% $43,896,650 47.18%

All Other Claims 135,005 55.27% $47,521,486 51.07%

2015 | SDR Damage Claim Numbers* 5,009 2.05% $1,630,178 1.75%
Total 140,014 57.32% $49,151,665 52.82%

All Other Claims 238,587 97.67% $90,995,263 97.79%

Overall | SDR Damage Claim Numbers* 5,686 2.33% $2,053,052 2.21%
Total 244,273 100.00% $93,048,314 100.00%

The small fraction of claims that Osowski asserts were incorrectly processed nullifies his opinion that
these claims were an “essential part of the explanation for NHC’s hazardous financial condition.?’?” To
illustrate how small a fraction these allegedly incorrectly processed claims were to the overall claims
volume of NHC, | have summarized these claims by the month in which they were incurred for health
plan years 2014 and 2015%”® below.

269 Table: AdjudicationResult of SDR Javelina SQL Backup File. PLAINTIFF02484563.

270 The SDR asserts that claims were paid outside of eligibility for members that are shown as eligible in the SDR’s
Javelina SQL backup (PLAINTIFF02484563). | have excluded these claims in this analysis. | understand that NHC was
operating under “presumed eligibility” and therefore any potential damages may be overstated. See NHC Board of
Directors Minutes for January 22, 2014. LARSON014362-LARSON014366; and NHC Board of Directors Minutes for
April 29, 2014. LARSON014377-LARSON014383.

271 Calculated using the AdjudicationResult table from the SDR’s Javelina SQL backup (PLAINTIFF02484563) for
claims incurred in 2014 and 2015, having a BenefitPlanName other than “Rx Plan” (exclude Rx claims) and
Claimstatus “PAID” and a non-zero value for TotProvPaid. Claims costs were calculated using the TotProvPaid field.
I removed the alleged paid outside of eligibility damage claims that | found to be eligible in the SDR’s Javelina SQL
backup (PLAINTIFF02484563). The $2.05 million of claims include alleged damages from payments for claims paid
outside eligibility in 2015, which the SDR attributes to InsureMonkey. Without explanation, Mr. Fish has now
attributed these damages to UHH. Therefore, the alleged SDR damage claims in the table above are likely
overstated.

272 DRAFT SDR Report, p. 4. PLAINTIFF02479813-02479851 at 0247916.

273 Calculated using the AdjudicationResult table from the SDR’s Javelina SQL backup (PLAINTIFF02484563) for
claims incurred in 2014 and 2015, having a BenefitPlanName other than “RX Plan” (exclude Rx claims) and
Claimstatus “PAID” and a non-zero value for TotProvPaid. Claims costs were calculated using the TotProvPaid field.
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Figure 1
SDR Damage Claim Numbers vs. All Other Claims (Paid Medical Claims Incurred in 2014 and 2015)

B 411 Other Claims

SDR Damage Claim Numbers
The above figure illustrates how the allegedly incorrectly processed claims make up only a small fraction
of all claims processed, even when viewed on a monthly basis.

Osowski fails to demonstrate that UHH was responsible for creating a backlog of unprocessed and
unpaid claims. Osowski (as well as Fish and the SDR) opine that UHH was responsible for “meaningful
delays in the timely processing of claims”?’* and that UHH was in breach of the NHC-UHH Administrative
Services Agreement due to the claim backlog and related claim aging reports.?’> Osowski asserts his
opinion without actually performing any analysis regarding the causes of the backlog, who or what was
responsible for the backlog, and what relative contributions these causes might have played on the
overall backlog. Instead, he declares that UHH is solely responsible for the backlog. In fact, many other

| corrected for the claims that | found to be eligible when | examined the claims alleged to be paid outside
eligibility. The $2.05 million of potentially damaged claims include alleged damages from payments for claims paid
outside eligibility in 2015, which the SDR attributes to InsureMonkey. Without explanation, Mr. Fish has now
attributed these damages to UHH. Therefore, the potentially damaged claims in the table above are likely
overstated.

274 DRAFT SDR Report, p. 12. PLAINTIFF02479813-02479851 at 0247924,

275 DRAFT SDR Report, p. 14. PLAINTIFF02479813-02479851 at 0247926.
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contributing factors outside of UHH’s responsibility contributed to the backlog as discussed in this
section and in the CCI Report.

Osowski relies on the SDR’s analysis of claims backlog which fails to address all of the causes of the
backlog, (which are well documented in the work papers that the DRAFT SDR Report cites for its backlog
statistics). For example, the SDR cites to the NHC Board Minutes from February 19, 2014:

“Even by February 19, 2014, the CO-OP had received 2,800 claims, but had only
processed and paid 42, a total of just $8,000.”27¢

The SDR fails to mention any of the critical factors that contributed to the claims backlog, factors which
are addressed in the same NHC Board minutes document. One significant factor driving difficulties with
claims processing, which was outside of UHH’s responsibilities as TPA, was the on-going issues and
challenges NHC was experiencing with the State Exchange and Xerox.?”” Highlights from the NHC Board
minutes the DRAFT SDR Report fails to mention include:

e NHC was speaking regularly with the Nevada State Governor and other carriers regarding
the challenges with data submissions from Xerox to NHC.

e The 3,000 new members that NHC has not received any information on from Xerox due to
the State Exchange’s on-going data transfer failures.

e The letter prepared by NHC attorneys to Xerox and the Nevada State Governor outlining
problems NHC was having with the State Exchange and Xerox.

e How Xerox has and continues to hurt NHC's credibility in the market place and injured NHC
members.

e Anexample of a New Year’s Eve heart attack patient being left with a $410,000 bill and
unmanaged care due to Xerox failing to inform NHC that the patient was an NHC member.

e The fact that, over 82 percent of the 2,800 claims (2,300 claims) were paper claims.?’®

The DRAFT SDR Report’s next set of citations continues to ignore multiple pages that describe Board
discussions regarding difficulties NHC was having with Xerox and the State Exchange, along with other
key factors driving the claims backlog. The DRAFT SDR Report cites the May 23, 2014, NHC Board

minutes?’®

stating that by this date claims pending adjudication had reached 5,500.%2° However, the SDR
fails to mention the continued difficulties with Xerox and the State Exchange and how they were
adversely affecting NHC and its ability to process claims. Below are key issues ignored by the SDR and
Osowski:

e Xerox, finally admitting their payment collection process is only working at 45 percent

capacity.

276 DRAFT SDR Report, p. 12. PLAINTIFF02479813-02479851 at 0247924,

277 NHC Board of Directors Minutes for February 19, 2014. LARSON014367-LARSON014370 at 014368.

278 See PLAINTIFF00388225-229 at 00388225 (“Plum admits expectations were that 80 percent would be electronic
and ‘opposite is true’”).

279 NHC Board of Directors Minutes for May 23, 2014. LARSON014384-LARSON014390 at 014386.

280 DRAFT SDR Report, p. 12. PLAINTIFF02479813-02479851 at 0247924.
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e The possible extension of payment deadlines for consumers past May 30%" since 4,000
consumers wanted to pay their premiums but were unable to, because of Xerox system
errors.

e  Xerox presenting NHC with a report of 900 delinquent members dated back to January
2014 that was never reported and of which NHC and UHH were unaware.

e  The overall, and undeniable, negative impact Xerox and the State Exchange had on NHC’s
finances. Fifty percent of resources had been committed to Xerox and Xerox related issues
since October 2013.

Osowski not only fails to establish that the claim backlog was caused by UHH, but he fails to establish
what a normal or expected level of claim backlog would be for a newly created health insurance
company, with newly implemented systems, such as NHC. In fact, the U.S. Senate Report, titled Failure
of the Affordable Care Act Health Insurance CO-OPs, dated March 10, 2016, identifies the challenges all
ACA CO-0Ps were experiencing. In particular, the report describes the CO-OPs’ struggle to hire staff and
to build their technological systems.?8!

Although Osowski makes references to claim backlog numbers from the NHC Board minutes referencing
issues with the Javelina system such as “glitches with the functionality of the Javelina system that has
held back auto adjudication of claims”?®2, he fails to establish that these backlogs or technological
challenges were unique to NHC. In fact, it is well-documented that similar challenges were experienced
by other CO-OPs, as described in the U.S. Senate report.

Furthermore, the email correspondence between NHC's CEO and UHH’s COO highlights the need for
more staff and the significant frustration surrounding the claim backlog due to actions and business
decisions made by NHC (not UHH).28® This email from UHH’s COO describes NHC’s decisions and actions
and how these decisions directly impacted the claim backlog. Issues identified by UHH’s COO regarding
NHC actions that were driving the claim backlog include:

e Retroactive contracts;

° Inconsistent direction;

e 40-letter agreements requiring manual processing;

) Hundreds of CRM requests from NHC to UHH staff; and
. Information is unclear and not timely.

281 .S. Government Publishing Office. “Review of the Affordable Care Act Health Insurance Co-Op Program:
Hearing Before the Permanent Subcommittee on Investigations of the Committee on Homeland Security and
Governmental Affairs”, United States Senate, One Hundred Fourteenth Congress, Second Session, dated March 10,
2016, p. 16.

282 DRAFT SDR Report, p. 12. PLAINTIFF02479813-02479851 at 0247924,

283 Email from Dolores Michael, Chief Operating Officer of UHH, and Tom Zumtobel, Chief Executive Officer of NHC,
Regarding September Inventory Report, dated September 23, 2014. PLAINTIFF00869027-00869029.
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The full email from UHH’s COO is below?%*:

As discussed by UHH’s COO (Dolores Michael), there were many other contributing factors to the claims
backlog, many of which were outside of UHH’s responsibility or were issues expected with a start-up
business that is implementing new computer systems, such as a claims processing system. Osowski
incorrectly asserts the backlog was caused by UHH without performing any analysis as to the backlog’s
actual causes. Improperly, Osowski simply assumes UHH is responsible for the backlog without
providing any evidence.

9. Analysis of Plaintiff’s Experts’ Damages Reports

Plaintiff’s experts rely heavily on work completed by the SDR and submitted in the report entitled:
Special Deputy Receiver’s Report for Nevada Health CO-OP, Causation and Damages for Key Vendors

284 Email from Dolores Michael, Chief Operating Officer of UHH, and Tom Zumtobel, Chief Executive Officer of NHC,
Regarding September Inventory Report, dated September 23, 2014. PLAINTIFF00869027-00869029 at 00869022.
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Unite Here Health, Nevada Health Solutions, and InsureMonkey.?® In this section, the reports prepared
by the SDR and Mark Fish (Fish) are addressed.?8®

In my summary of opinions, which was presented earlier in this report, | indicated that Receiver’s
experts’ opinions on damages were seriously flawed. | provide a detailed analysis of these flaws in this
section of my report. Because Fish’s and Osowski’s analyses are dependent on the DRAFT SDR Report, |
discuss significant flaws in key components of the SDR’s analysis prior to addressing Fish’s and Osowski’s
reports. Three important points, however, must be addressed before describing the flaws in the SDR’s
report.

First, in my experience, damages are attributed to a defendant because a plaintiff was injured by the
defendant’s actions. In this case, the injury experienced by NHC is its failure or demise, but neither Fish
nor Osowski demonstrate or otherwise offer any evidence that UHH and/or NHS were substantial
factors causing this failure. Instead of trying to establish a causal link between the actions of UHH
and/or NHS and the failure of NHC, Fish and Osowski identify only problems and issues that they
speculate are related to UHH and NHS activities. Although they fail to provide evidence that these
alleged activities caused or were a substantial factor in bringing about NHC's failure, they identify
amounts related to these activities that they incorrectly refer to as damages.

Second, neither Fish nor Osowski account for the actions of either (i) other vendor defendants namely
Milliman, Millennium, InsureMonkey, or Larson, or (ii) other vendors that provided services to NHC,
namely the Nevada State Exchange or Xerox. None of the Receiver’s Experts acknowledge or even
consider that the SDR has multiple overlapping claims and pending actions against various NHC vendors
with the potential to result in a double recovery of damages if not properly accounted for. | am aware
of the following:

e The SDR’s complaint against WellHealth, Medsource and various individual defendants;?’ the
SDR claimed damages under various theories such as failure to become a state approved TPA,
breach of fiduciary duty, and failure to perform to industry standards. But, most importantly
the SDR asserts that, “WellHealth was unable to keep up with claims processing and certain
providers were not receiving payments on time, resulting in financial losses, financial
misreporting, improper setting of rates, loss of federal receivables, and further draw downs
on CMS loans by NHC.” These claims are substantially similar to claims against UHH and/or
NHS yet Fish and Osowski fail to recognize or account for a potential double recovery of
damages.

285 DRAFT SDR Report. PLAINTIFF02479813-02479851.

28 | do not directly address the DeVito Report.

287 Complaint. State of Nevada, Ex Rel. Commissioner of Insurance, Barbara D. Richardson v. WellHealth Medical
Associates (Volker), PLLC, et al. Case No. A-20-818118-C.
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e The court granted defendant Milliman, Inc.’s motion to compel arbitration.?® Milliman
performed actuarial and consulting services for NHC. Fish opines that the performance of
actuarial and consulting services is directly related to Avoidable Costs of Additional Losses:2%

Therefore, it is unclear which and to what extent the different vendors are allegedly
responsible for $72,700,000 in damages for Avoidable Costs of Additional Losses. Fish has
failed to recognize or account for a potential double recovery of damages.

e The SDR asserts that “Millennium failed in its responsibilities which included, without
limitation, ensuring that statutory accounting and reporting principles had been followed,
and its work resulted in financial misreporting to the Nevada DOI, and the prolongation of
NHC's business at great loss beyond the point at which NHC's operations would have been
halted but for Defendant Millennium's acts and conduct.”?*° Fish fails to address the fact that
the SDR settled these claims, claims that are similar to claims made against UHH, with
Millennium for $162,500,%°* but Fish attributes Avoidable Costs of Additional Losses to UHH in
the amount of $72,700,000 under the same theory.

e Asalleged by the SDR, “Larson served as NHC's independent auditor that, among other
issues, performed deficient audits, failed to adequately inspect and value reserves and
receivables, failed to properly disclose related party transactions, and failed to disclose the
existence of substantial doubts about NHC's inability to continue as a going concern.”?*?Fish
opines that the performance of auditing services is directly related to Avoidable Costs of
Additional Losses:?:

288 Notice of Entry of Order Granting Milliman’s Motion to Compel Arbitration. State of Nevada, Ex Rel.
Commissioner of Insurance, Barbara D. Richardson v. Milliman, Inc. et al. (March 12, 2018). Case No: A-17-760558-
B.

289 Fish Report Il, p. 18.

2%0 Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018). 9 23.

291 State of Nevada, Ex Rel. Commissioner of Insurance, Barbara D. Richardson, In Her Official Capacity as Receiver
for Nevada Health CO-OP v. Milliman, Inc. et al. Eighth Judicial District Court. Clark County, Nevada. Case No.: A-17-
760558-C. Joint Motion for Determination of Good Faith Settlement by Plaintiff and Defendant Millennium
Consulting Services, LLC on Order Shortening Time.

292 Amended Complaint. State of Nevada, Ex Rel. v Milliman, Inc., et al. (September 24, 2018). 9 24.

293 Fish report II, p. 18.

60

214
1622



Therefore, it is unclear which and to what extent various vendors are allegedly responsible
for $72,700,000 in damages for Avoidable Costs of Additional Losses. Fish has failed to
recognize or account for a potential double recovery of damages.

e Most telling, however, is that the SDR is alleging the exact same amount of damagesin a
complaint against the Silver State Insurance Exchange that Fish and Osowski are attributing to
UHH, “Defendant has retained five hundred ten thousand six hundred fifty-one dollars and
twenty-seven cents ($510,651.27) of premiums paid by Nevada citizens for purchase of
health care insurance plans from NHC (the ‘Retained Premiums’)”.2%* The Receiver is
attempting to obtain a double recovery for the same alleged injury. This clearly illustrates
that Fish and Osowski have done no independent calculations or analysis of damages and are
relying solely on the SDR work product to claim damages with no causal link. In reference to
the SDR’s claimed damages, the Silver State Health Insurance Exchange came to the same
conclusion, “the SDR’s own contractor, Red River Consulting was unable to corroborate the

spreadsheet figures as presenting an accurate picture of liability....”?%

The SDR’s Complaint against the Silver State Insurance Exchange includes:?*®

The Fish Report Il includes:?*’

The Osowski Report Il includes:?*®

294 Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health

Insurance (June 5, 2020). Case No: A-20-816161- C.

295 | etter from Heather Korbulic, Executive Director of Silver State Health Insurance Exchange, to Mark Bennett,
Special Deputy Receiver of Nevada Health CO-OP, Regarding Nevada Health CO-OP (“NHC”); Demand for Payment
of Underpaid Premium Amounts to NHC: Your File No. 70750-000, dated April 17, 2019. PLAINTIFF02499352-
02499353 at PLAINTIFF02499352.

2% Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health
Insurance (June 5, 2020). Case No: A-20-816161- C

297 Fish Report II, p. 32.

298 Osowski Report Il, p. 73.
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Third, to address the “damages” identified by Fish and Osowski in their February 2020 reports, they
must be itemized. Table 7 presents an itemized list of these damages.

Table 7
Damages Identified by the SDR and Adopted by Fish and Osowski in Their February 2020 Reports

Description Source Amount
2014-2015 Claims Paid Outside of Eligibility SDR $9,343,352
2014-2015 Overpayment of Claims SDR $1,163,852
2014-2015 Duplicate Claims Payments SDR $133,889
Loss of Federal Receivables SDR $6,175,483
Uncollected Premiums from State Exchange SDR $510,651
Utilization Management Damages Fish $1,160,000
Damages for All Amounts Paid to UHH SDR $7,686,382
Avoidable Costs of Additional Losses Fish $72,700,000
Damages Due to Premature Commencement of Operations SDR/DeVito $142,441,000

Seven of the nine categories listed in Table 7 are addressed in this report. These categories are:
e 2014-2015 Claims Paid Outside of Eligibility,
e 2014-2015 Overpayment of Claims,
e 2014-2015 Duplicate Claims Payments,
e Loss of Federal Receivables,
e Uncollected Premiums from State Exchange, and
e Utilization Management Damages.
e Avoidable Costs of Additional Losses

Three categories are primarily addressed in a report prepared by another expert (Xavier Oustalniol?®).
These categories are:

e Damages for All Amounts Paid to UHH,
e Avoidable Costs of Additional Losses, and

e Damages Due to Premature Commencement of Operations.

In addition, Mr. Oustalniol also addresses the loss of Federal receivables.

299 Expert Report of Xavier Oustalniol, StoneTurn, LLC dated October 2, 2020 (Oustalniol Report)
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9.1 The SDR’s Calculation of Damages is Substantially Flawed

The SDR submitted a draft report that has yet to be updated. Although the DRAFT SDR Report is a draft,
it is important to review because, in most instances, Fish and Osowski adopt the SDR’s damage
calculations rather than doing their own calculations. As reflected in the diagram below, substantially all

of Fish and Osowski’s damages, other than interest, were calculated by the SDR.3%

It should be noted that the four reports prepared by Mr. Fish3%! and Mr. Osowski*%? flip-flop on who
believes the DRAFT SDR Report’s damages appear reasonable. On July 30, 2019, the original Fish Report
was silent on the SDR Damages, and it was the original Osowski Report that asserted the DRAFT SDR

300 Michael Katigbak (Controller for NHC), “has not been specially retained...as an expert in this matter” but may
“testify regarding damage calculations for NHC.” Plaintiff’s Twentieth Supplemental Disclosures Pursuant to NRCP
16.1. State of Nevada, Ex Rel. v Milliman, Inc., et al (February 21, 2020). The revised 3 Rs calculations in Table 7
were performed by Indegene. See Fish Report Il, p. 23.

301 Fish Report | and Fish Report II.

302 0sowski Report | and Osowski Report Il.
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Report’s damages “appear reasonable.”**® Then, in the February 7, 2020 Fish Report which includes the
DRAFT SDR Report’s damages, Fish also opines that the SDR Damages “appear reasonable based upon
the review and due diligence that | have performed.”3% The February 7, 2020 Osowski Report, however,
is now silent on the DRAFT SDR Report’s damages and merely cites the February 7, 2020 Fish Report as
its source of damages.3® Further, in apparent deference to Fish, Osowski has literally copied and pasted
several of the Fish’s paragraphs and damage amounts into his report. For example, below are snippets
from the two reports showing the verbatim copy and paste:

Fish Report 113%

Osowski Report 1137

Both Fish’s and Osowski’s updated reports are silent as to why they flip-flopped on who believes the
DRAFT SDR Report’s damages appear reasonable. However, both of their updated reports are
consistent with their original reports in that they are again completely silent with respect to describing
any due diligence or testing they performed to ensure the DRAFT SDR Report’s damages are
“reasonable.” In this report, | show that the DRAFT SDR Report’s damage methodologies, calculations,
and estimates are deficient and unreliable.

303 0sowski Report |, p. 44.
304 Fish Report I, p.31.
305 Osowski Report I, p.71.
306 Fish Report II, p. 31.
307 Osowski Report Il, p.72.
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Another deficiency of the February 7, 2020 Fish Report is that it mixes and matches the damage
categories of the DRAFT SDR Report between different defendants in the case, contradicting the DRAFT
SDR Report itself. For example, the Fish Report claims $9.343 million in damages for claims paid outside
of eligibility (POE)3® for both 2014 and 2015 ($5.593 million for 2014 and $3.75 million for 2015);
however, the DRAFT SDR Report attributes only the alleged $5.593 million of 2014 POE damages to
UHH, while attributing the $3.75 million of 2015 POE damages to InsureMonkey.

The DRAFT SDR Report clearly states that the 2015 POE damages are associated with InsureMonkey and
never even mentions UHH as part of the 2015 POE damages discussion:

“IM had the responsibility to properly administrate raw enrollment and payment data files
necessary for proper recordkeeping of eligibility, coverage status, and claims payment history
for CO-OP members.3%”

“...to the extent that NHC's enrollment systems contained ambiguous information, and incorrect
information were not updated to the most recent eligibility status, that is the result of

InsureMonkey’s negligence.”3°

“The payment of claims outside of eligibility, made in reliance on inaccurate, poorly maintained,

or ambiguous claims and enrollment data, is IM’s responsibility as systems administrator.”3!*

Both Fish and Osowski fail to mention the mixing and matching of damages between the different
defendants and provide no justification or discussion as to why they contradict the DRAFT SDR Report’s
findings and conclusions regarding the 2015 POE damages attributable to UHH.

This irreconcilable contradiction between Fish and the DRAFT SDR Report regarding the 2015 POE
damages is not surprising given that the Receiver’s experts have failed to establish causality on a claim
by claim basis. Without a coherent theory of liability for UHH and a detailed, claim-based damage
analysis, it is not difficult to see why Fish and (Osowski via the “copy and paste” damages of Fish into his
report) contradict the DRAFT SDR Report. This contradiction alone causes the alleged 2015 POE
damages associated with UHH to be deficient and therefore unreliable.

Based on my review of the Javelina claims database, the various damage figures in the DRAFT SDR
Report appear to have been generated by multiple NHC staff members and contractors, such as
accountants, controllers, and claims analysts and were not created by any of the Receiver’s damages
experts. It appears that these various NHC staff created several ad-hoc schedules for the different SDR
damage categories, without apparently considering that the damage categories may overlap between

308 Fish Report II, p. 31.

309 DRAFT SDR Report, p. 28. PLAINTIFF02479813-02479851 at 02479840.
310 DRAFT SDR Report, p. 29. PLAINTIFF02479813-02479851 at 02479841.
311 DRAFT SDR Report, p. 30. PLAINTIFF02479813-02479851 at 02479842.
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the different defendants and/or damage categories. While Fish claims to have performed “due

312»

diligence>**” on the damages set forth in the DRAFT SDR Report and that the damages “appear

reasonable3%3”

; it does not appear that he performed the most basic due diligence of checking whether
the SDR’s staff double counted damages. Again, the failure of the SDR, Fish, and Osowski to prevent
double, or even triple counting of damages renders the SDR’s damage amounts to be deficient and
therefore unreliable. Further, the copying and pasting of the same damage figures that are in the DRAFT

314

SDR Report into the Fish and Osowski reports** clearly renders these two reports’ damage amounts to

be deficient and therefore unreliable.

For example, the DRAFT SDR Report alleges $3.8 million in damages for claims paid outside of eligibility
in 20153% of which $1.5 million is for medical claims.3'® The DRAFT SDR Report also alleges $1.1 million
in damages for overpayments to providers.3t” The underlying schedules referenced in the DRAFT SDR
Report!® to support these alleged damages appear to have been created or partially created by NHC
employees during the SDR’s control of the CO-OP.3!° However, they did not investigate or control for the
possibility that damage amounts might be overlapping or double-counted with other damage categories
or with other defendants. A simple analysis of the claim numbers produced in the SDR working
schedules show that over 90 percent3?° of the alleged overpayment to providers3?! are double-counted
or overlapping with 2015 medical claims allegedly paid outside of eligibility>*’damage category. A Venn
diagram of the double counting is below:

312 Fish Report II, p.31.

313 Fish Report II, p. 31.

314 Osowski Report | and Il, Fish Report II.

315 ps discussed in prior paragraphs, these damages are attributable to InsureMonkey by the DRAFT SDR Report,
however, they are also irrationally and simultaneously attributable to UHH by Fish.

316 DRAFT SDR Report, p. 29. PLAINTIFF02479813-02479851 at 02479841.

317 DRAFT SDR Report, p. 8. PLAINTIFF02479813-02479851 at 02479820.

318 DRAFT SDR Report, p. 7, FN#7 PLAINTIFF02479813-02479851 at PLAINTIFF024798109.

319 The column headings in the Excel workbook (PLAINTIFF02479807) make reference to “Mike K” and “Jeff K”.

320 The overlapping dollar amounts for the alleged overpayments to providers not clawed back will not exactly tie
out with the dollar amounts for the alleged 2015 medical claims paid outside eligibility because overpayments can
be partially damaged, however, a claim paid outside eligibility is considered to be fully damaged.

321 There appears to be a typo in the Plaintiff work paper PLAINTIFF02479807, worksheet “S$1.1 Mil overpayment”.
The information associated with claim number 215-0000338540-20 actually matches the information for claim
number 215-0000338540-02 in the AdjudicationResult table of the SDR’s Javelina backup. If this error is corrected
there will be 313 Not Overlapping Overpaid Claims, 49,443 Not Overlapping POE 2015 Claims and 3,232
Overlapping claims between the two damage categories.

322 paintiffs included Rx claims in their workpaper, even though these are supposed to only be medical claims paid
outside eligibility. PLAINTIFF02479920. The number of 2015 medical claims paid outside eligibility is 17,615, of
which 14,383 are not overlapping.
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Figure 2
SDR Damage Categories Overlap Ninety Percent 32

This overlapping or double counting problem is not limited to one or two damage categories but is
endemic to the DRAFT SDR Report’s fatally flawed damage methodology. There was no attempt by the
SDR, the SDR’s staff, Fish or Osowski to acknowledge, control or account for overlapping damages.
Instead, Fish and Osowski appear to have simply taken the SDR’s damage categories at face value and
copied and pasted the values into their reports and added the categories together. They appear to be
unaware that many of these categories overlap and are being double counted across defendants and
damage categories.

For example, Fish also alleges $61.1 million in avoidable loss in net income in his Table 8, but most of the
medical claims flowing through Fish’s Table 8 damages are included in the 2015 paid outside of eligibility
damages and are therefore double (or possibly even triple) counted. In fact, 82 percent of the $3.8
million of 2015 paid outside of eligibility damages are double counted in Fish’s Table 8 damages as
illustrated by the Venn diagram below:

323 The Venn diagram was created by comparing the list of damaged claim numbers from the SDR’s working papers
on 2015 medical claims paid outside eligibility (PLAINTIFF02479920) and on claims with overpayments to providers
(PLAINTIFF02479807).
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Figure 3
Eighty Percent of SDR Damage 2015 Paid Outside of Eligibility Overlap3?*

As mentioned, double counting is endemic in the DRAFT SDR Report’s damage categories, something
that was apparently missed by Fish in performing his “due diligence”. Another example of double
counting is related to the SDR’s alleged damages regarding the supposed lost Federal 3Rs receivable and
the other SDR damage categories, such as the 2014 overpayments and 2014 paid outside of eligibility
damages.3?* Again, just as | discussed earlier, the SDR, Fish and Osowski double and triple count
damages across these SDR damage categories and defendants.

For example, the SDR and Fish allege $572,757 of damages concerning the Federal Transitional
Reinsurance submission.3?® This reinsurance submission includes claim numbers and paid amounts in
the other damage categories that are double, and triple counted. That is, there are claim numbers in
the Federal reinsurance submission that the SDR, Fish, and Osowski are considering “eligible” and are
requesting this money from the Federal government, while simultaneously these same claim numbers
are being considered as “ineligible” by the SDR, Fish and Osowski when requesting (alleged) damages
from UHH for claims that allegedly should not have been paid (outside eligibility) or were overpaid. The
diagram below shows that 26 percent of the alleged 2014 medical claims paid outside of eligibility are
associated with claims that are being double counted in the Federal Reinsurance submissions and are

324 The Venn diagram was created by comparing the values from Table 8 in the Fish Report Il with the damages
associated with claims paid after 4/30/2015 from the SDR’s working paper on 2015 medical and Rx claims paid
outside eligibility (PLAINTIFF02479920 and PLAINTIFF02479921). The date field used was PaymentDate from the
AdjudicationResult table of the SDR’s Javelina backup (PLAINTIFF02484563).

325 DRAFT SDR Report, pp. 14-18. PLAINTIFF02479813-02479851 at 02479826-02479830.

326 Fish Report II, Table 7 and DRAFT SDR Report, p. 17. PLAINTIFF02479813-02479851 at 02479829.
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therefore, according to the SDR, Fish and Osowski, simultaneously “eligible” and “ineligible” depending
on the entity from which the SDR is requesting damages.

Figure 4
Lost Federal 3Rs Receivable are Double-/Triple-Counted%’

Characterizing claims as eligible in some instances and ineligible in other instances in order to put them
in different damages categories and attribute them to UHH, on the one hand, and the Federal
government, on the other, could allow the Receiver (on behalf of NHC) to recover a windfall from the
alleged double and triple counting of damage dollars, by receiving twice the amount of money that the
Receiver alleges NHC has been damaged. This double counting is easily seen by examining the SDR’s
damage calculations on an individual patient basis. For example, the DRAFT SDR Report’s reinsurance
calculation includes $126,152 of “eligible” payments for patient certification number 120000000667334,
of which $81,720 is alleged damages. Simultaneously the DRAFT SDR Report’s “2014 Medical Claims
Paid Outside of Eligibility” include the same $126,152 as “ineligible” for patient certification number
120000000667334, thus double counting the $126,152 of claims in both calculations, resulting in a
double count of $81,720 of alleged damages.

327 The diagram was created by comparing the 2014 claims paid outside eligibility taken from SDR’s working paper
(PLAINTIFF02479810), claims with overpayments to providers taken from the SDR’s working paper
(PLAINTIFF02479807) and the claims alleged to be damaged with the claims associated with patients with Patient
Cert Numbers found in the SDR’s working paper on Federal Transitional Reinsurance (PLAINTIFF02479805). The
claims were looked up in the AdjudicationResult table in the SDR’s Javelina backup (PLAINTIFF02484563) using the
Patient Cert Num.
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The example below illustrates this double counting of damages for patient certification number
120000000667334.3% The top snippet is from the DRAFT SDR Report’s reinsurance working papers,
while the bottom snippet is from the DRAFT SDR Report’s working papers for the 2014 medical claims
paid outside of eligibility. The total paid amount between the two is identical (5126,152), documenting
the double-counting, of which $81,720 are double-counted damages. Put more simply, this means that
if NHC were to collect on both damage categories, it would receive $207,872 = ($126,152 for the
“ineligible” 2014 medical POE) + ($81,720 for “eligible” reinsurance) for claims that on which NHC only
paid $126,152, a profit or windfall of either $81,720 or $126,152, depending on which one of the
“eligible/ineligible” scenarios were true or of $207,872 if the claims were properly paid.

The double counting of alleged damages across damage categories and between defendants is endemic
throughout the major damage categories of the SDR, Fish and Osowski reports including but not limited
to:

e 2014 and 2015 POE damages

e 2014-2015 overpayment

e The loss of the Federal receivable

e Out of pocket accumulators

e Damage amounts paid to UHH

e Uncollected Premiums from the State exchange -

e Table 8 of the Fish Report Il — avoidable costs of additional losses in continued operation

328 | identified the claims alleged to be paid outside eligibility for Patient Cert Num 120000000667334 using the
AdjudicationResult table SDR’s Javelina backup (PLAINTIFF02484563) and the SDR’s working paper on 2014 claims
paid outside eligibility (PLAINTIFF02479810). The “ineligible” amount ties out exactly with the total “eligible”
amount for the same Patient Cert Num found in the SDR’s reinsurance working paper (PLAINTIFF02479805).
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e Table 9 of the Fish Report Il — Premature and ill-prepared commencement of operations

All of this double-counting of alleged damages also flows through to Fish’s calculation of interest on
damages, which only further exacerbates the Receiver’s double-counting of damages when interest is
compounded.

The analyses and examples that | present above are only illustrative and do not identify the full extent of
the SDR’s, Fish’s, and Osowski’s double counting. The analyses demonstrate gross errors and
inadequacies in the damage methodologies, calculations, and conclusions in the three reports, rendering
the damage amounts deficient and therefore unreliable.

9.2 UHH and NHS Were Not Responsible for Claims Paid Outside of Eligibility

The SDR asserts that UHH was responsible for making determinations of a member’s eligibility, and any
resulting damages from claims paid outside of a member’s eligibility are attributed to UHH.3*° The SDR
also asserts that “An essential aspect of health claims adjudication is the determination of a member's
eligibility before payment.”33° Contrary to the SDR’s assertions that UHH was responsible for eligibility
determinations, eligibility determinations were the responsibility of NHC, not UHH, as outlined in the
NHC-UHH Administrative Services Agreement:

“The CO-OP shall provide and/or direct the appropriate entity to provide regular scheduled
eligibility, claims and other data transfers to TPA, as mutually agreed are necessary to perform

the Administrative Services.”33!

Further, the ASA goes on to instruct UHH to refer to NHC for “any claims involving questions of
eligibility.”332

As outlined in the ASA, determination of a member’s eligibility is a standard separation of
responsibilities between a TPA and an insurance provider. The industry-standard in both health care
claims processing and in general financial control situations is to have the duties of eligibility and claims
payments separate, restricting the TPA’s ability to both create plan members’ eligibility and to pay their
claims.

The SDR makes a highly questionable (and inaccurate) argument that UHH, in its role as TPA, was to
override NCH’s determinations of member eligibility, something that UHH had no authority to do.
Without any support, the SDR assumes that UHH failed to exercise the authority it did not have and is
now liable for the alleged damages associated with NHC’s member eligibility determinations.

325 DRAFT SDR Report, Section IV.A. PLAINTIFF02479813-2479851 at 02479816-2479819.
330 DRAFT SDR Report, p. 5. PLAINTIFF02479813-2479851 at 02479817.

331 ASA, p. 4. UHH0000006-0000033 at 0000009.

332 ASA, p. 18. UHH0000006-0000033 at 0000023.
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NHC's role as the entity responsible for determining a member’s eligibility is made clear in an NHC
document called “Eligibility Determination Process, Effective 8/12/2014.”33 This document contains a
list of four steps that “should be used to determine a member's eligibility and the accuracy of any
enrollment data.”3* While both NHC and Xerox are mentioned in these four steps, UHH is not
mentioned at all.

Furthermore, the State Exchange enrollment data maintained by Xerox and used by NHC to determine
eligibility was known to be unreliable. For health plan year 2014, NHC relied on enrollment data from
the Silver State Health Insurance Exchange (the “State Exchange Data”) for members who used the
state-sponsored online health portal to enroll for insurance coverage.’*

The SDR claims that this enrollment data, which was maintained by Xerox, was subject to monthly
reconciliations with NHC’s enrollment system.33¢ However, he SDR provides no foundation as to the
reliability of the monthly State Exchange Data to determine a member’s eligibility. There were, in fact,
many emails and communications at the time, indicating that the State Exchange Data were completely
unreliable and could not be used to make accurate eligibility determinations. Additionally, “the SDR has
been repeatedly told, the database was the work of Xerox, and the Exchange does not accept the data
therein as accurate.”®*” Nevertheless, the SDR still uses the State Exchange Data to attribute alleged
damages for claims paid outside of eligibility to UHH.338

For example, the following is an email from Anthem Blue Cross and Blue Shield Managing Associate
General Counsel that includes reference to NHC declaring that the State Exchange Data for 2014 cannot
be relied upon for eligibility and premium payment and that each carrier will come to its own conclusion
as to whether it is willing to extend coverage with no assurances that a premium was collected or will be
remitted.3° | note that this email, regarding 2014 member eligibility, is dated March 25, 2015.

333 Eligibility Determination Process effective August 12, 2014. PLAINTIFFO0080366.

334 Eligibility Determination Process effective August 12, 2014. PLAINTIFFO0080366.

335 DRAFT SDR Report, p. 5. PLAINTIFF02479813-2479851 at 02479817.

336 DRAFT SDR Report, p. 5. PLAINTIFF02479813-2479851 at 02479817.

337 Letter from Heather Korbulic, Executive Director of Silver State Health Insurance Exchange, to Mark Bennett,
Special Deputy Receiver of Nevada Health CO-OP, Regarding Nevada Health CO-OP (“NHC”); Demand for Payment
of Underpaid Premium Amounts to NHC: Your File No. 70750-000, dated April 17, 2019. PLAINTIFF02499352-
02499353 at PLAINTIFF02499352.

338 DRAFT SDR Report, p. 6. PLAINTIFF02479813-2479851 at 02479818.

33% Email between Steve Fitzsimmons, Managing Associate General Counsel of Anthem Blue Cross Blue Shield, and
Damon Haycock, Silver State Health Insurance Exchange, Regarding Redline edits to Proposed Reconciliation Plan;
NOPHI, dated March 6-26, 2015. PLAINTIFF01096199-01096204 at 01096201-0196202.
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Figure 5
Email Chain from Anthem Blue Cross Blue Shield Associate General Counsel that Included the CO-OP3*°

As the Anthem Blue Cross and Blue Shield Associate General Counsel’s email outlines, the State
Exchange was having great difficulty in providing Nevada insurance carriers with reliable enrollment
information and the insurance carrier (i.e., NHC not UHH) was responsible for making the eligibility
determinations given the contemporaneous information available.?** These member enrollment

decisions were made ad-hoc by NHC and required an individualized review of the member’s claim and
enrollment history.

340 Email between Steve Fitzsimmons, Managing Associate General Counsel of Anthem Blue Cross Blue Shield, and
Damon Haycock, Silver State Health Insurance Exchange, Regarding Redline edits to Proposed Reconciliation Plan;
NOPHI, dated March 6-26, 2015. PLAINTIFF01096199-01096204 at 01096201-0196202.

341 DeVito Report, p. 13-14.
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Using their blanket determinations of member eligibility, the SDR alleges that $4.86 million in medical
claims were processed and approved for payment by UHH in 2014 for members who were not eligible at
the time.3*? These ineligibility findings by the Receiver’s Experts, however, were made months, and even
years, after the actual claim submissions. The SDR’s current findings which are based on updated and
corrected State Exchange premium payment data was simply not available at the time these claims were
adjudicated and approved for payment.3*3

In addition to not using the contemporaneously available enrollment data to quantify alleged eligibility
damages, the SDR chose to ignore that it was NHC, (not UHH) that was responsible for eligibility
determinations. The contemporaneous Javelina data supports this finding by showing that nearly all of
the claims allegedly paid outside of eligibility in 2014 were based upon eligibility determinations that
were made by NHC staff not UHH staff.

| analyzed all of the medical claims allegedly paid outside of eligibility using Javelina eligibility data. My
analysis shows that 94.2 percent of the SDR’s $5.59 million in alleged damages for claims paid outside of
eligibility were, in fact, paid for eligible members. The remaining 5.8 percent of the SDR alleged damages
would need to have an individualized investigation to confirm whether each claim was in fact paid
outside of eligibility, and if so, what the cause(s) of the outside of eligibility payment were.?** As shown
in Table 8, the SDR attributes $5.59 million in alleged damages due to claims paid outside of eligibility,
when, in fact, only $325,981 (55,593,352 alleged by the SDR less $5,267,371 that was paid within the
eligibility period) was potentially paid outside of eligibility.

342 DRAFT SDR Report, p. 5. PLAINTIFF02479813-2479851 at 02479817.

343 DRAFT SDR Report, p. 5. PLAINTIFF02479813-2479851 at 02479817.

344 For example, two claims (214-0000044905-00, 214-0000114800-00) that initially appeared to be ineligible via a
computer query were in fact processed correctly and paid within the eligibility period when a simple review of the
claims history and notes was performed.
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Table 8
Claims Paid Outside of Eligibility3*

Allt?ged SDI.R I_’a_lc.i Paid Within Percent
Type Outside of Eligibility A . of SDR
Eligibility Period
DETET Damages
Medical $4,861,542 $4,620,460 95.0%
Rx $731,810 $646,911 88.4%
Total $5,593,352 $5,267,371 94.2%
9.3 The Number and Value of Overpaid Claims is Substantially Overstated

The SDR identifies categories of allegedly overpaid claims that overlap with other SDR damage
categories (2015 claims paid outside of eligibility in particular) by as much as 90 percent (as is illustrated
and discussed earlier in this report). The overlap demonstrates that these claims have a multiplicity of
issues that should be disentangled, and a causal analysis should be performed to determine damages,
which neither the SDR nor Plaintiff’s experts undertook.

The existence of a 90 percent overlap renders the overpaid damages to be deficient and unreliable. In
addition, the method used in the SDR’s overpayment analysis uses an apparently ineffective keyword
search, and not a thorough detailed claim review. The SDR alleges that UHH overpaid medical claims in
health plan years 2014 and 2015.3% Under the false premise that UHH is solely responsible for any
overpayments, the SDR attempts to use, albeit in vain, an unreliable text-search methodology to classify
3,549 alleged instances of overpayments.®*” Simply stated, the SDR employs a simple keyword search on
the notes section of claim records within the Javelina system in an attempt to identify categories of
claims with alleged overpayments without actually assessing the validity of the claim or its paid amount
and whether the alleged damage amount was caused by UHH. The SDR concludes, without any
substantive analysis or evidence, that a claim amount should be categorized as alleged damages and
associated with UHH when a claim number shows up in their arbitrary keyword search methodology.

345 Eligibility periods were determined using information from the EmpEligibilityCoverage table from the SDR’s
Javelina SQL backup (PLAINTIFF02484563) for claims incurred in 2014. The EmployeelD and Claimnumber fields
from the AdjudicationResult table, also from the SDR’s Javelina SQL backup (PLAINTIFF02484563), were used to
link the information from the Plaintiff’s 2014 Paid Outside of Eligibility damages workbook (PLAINTIFF02479810) to
the EmpEligibilityCoverage table. Paid amounts for Medical claims were identified using the
NetProviderPaymentAmt field from the 2014 Paid Outside of Eligibility damages workbook (PLAINTIFF02479810).
Paid amounts for Rx claims were identified using the Net_Payment field in the 2014 Paid Outside of Eligibility
damages workbook (PLAINTIFF02479810). If the EmpEligibilityCoverage table showed the employee was active at
the time the claim was incurred, then it was deemed to have been paid within eligibility. | understand that NHC
was operating under “presumed eligibility” and therefore any potential damages may be overstated. See NHC
Board of Directors Minutes for January 22, 2014. LARSON014362-LARSON014366; and NHC Board of Directors
Minutes for April 29, 2014. LARSON014377-LARSON014383.

346 DRAFT SDR Report, Section IV.B. PLAINTIFF02479813-2479851 at 02479819-2479821.

347 Claims Overpayment Refund Amounts By Key Word Found in Claims Notes. PLAINTIFF02479807 .xlsx.
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The alleged damages associated with these 3,549 claims are the result of an undocumented workflow
performed by the SDR staff. There is no supporting documentation to assess the validity of the SDR
staff’s determination of an overpayment or even what the cause of the overpayment was, or which
entity was responsible. For example, an alleged overpayment could have been the result of NHC's,
UHH’s, InsureMonkey’s, or another unknown entity’s actions. The DRAFT SDR Report is silent on such
issues and apparently assigns fault to UHH as long as the SDR staff member entered comments such as
“provider” or “termed” or “policy” or “requested a refund from a provider”. The SDR fails to provide
any evidence that these overpayments were in fact overpayments and are a result of UHH’s actions.
The keyword searches on the Claims Note data performed by the SDR are as follows:

Figure 6
SDR workpapers - Claims Overpayment Refund Amounts By Key Word Found in Claims Notes

The above snapshot from the SDR workpapers*® describes how the SDR also double counted unpaid
amounts, recounting the $1,163,852 being counted and summed up multiple times as they attempt to
categorize their unsubstantiated overpayment amounts.

The SDR is also attributing damages to UHH for claim numbers that never even existed while UHH was
performing TPA services for NHC, only further documenting and highlighting the unreliable nature of the
SDR analysis. As reflected below, the SDR’s spreadsheet®** includes damages and claim numbers for

348 Claims Overpayment Refund Amounts By Key Word Found in Claims Notes. PLAINTIFF02479807 .xlsx.
349 Claims Overpayment Refund Amounts By Key Word Found in Claims Notes. PLAINTIFF02479807 .xlsx.
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dates incurred after UHH was no longer the TPA, with some costs incurred as late as in 2018. The SDR
analysis of overpaid claims using a key-word search is unreliable.

Figure 7
SDR workpapers - Claims Overpayment Refund Amounts By Key Word Found in Claims Notes

9.4 2014-2015 Duplicate Claims Payments

In its draft report, the SDR indicates it commissioned an effort to identify duplicate payments for the
plan year 2014. The SDR then indicates that a minimum of $133,888.94 of duplicate payments were
made and that these duplicate payments were caused by UHH.3*° This damages calculation, like the
others in the DRAFT SDR Report which were adopted by Fish and Osowski, fail to demonstrate or
otherwise offer any evidence that UHH and/or NHS were substantial factors causing an alleged duplicate
payment. Instead, in its draft report, the SDR presents unrelated working papers to support their
alleged damages claim.?®! It is unclear which supporting materials Fish and Osowski reviewed to allow
them to adopt the DRAFT SDR Report’s unsubstantiated alleged damages.

352 fails to

The Plaintiff’s subsequent working paper production related to duplicate payments
demonstrate duplicate payments were in fact made, and that UHH was the cause of these alleged
duplicate payments. The SDR, Fish, and Osowski’s failure to consider the many actions and decisions
taken by NHC, NHC’s other vendors, including Xerox, WellHealth3>3,and InsureMonkey, that influenced

claims processing, means that the $133,888.94 alleged damage finding is unreliable and deficient.

9.5 Loss of Federal Receivables

Fish fails to disclose that NHC, and Non-UHH personnel, performed the inaccurate 3R estimations and
calculations, not UHH. Fish’s Table 7 identifies each of the 3R category calculations as the NHC filed
them in 2014 versus what was subsequently recalculated by the SDR or Indegene.?** The overall
difference between these three different 3R calculations is $6.175 million, the amount that Fish asserts

350 DRAFT SDR Report, Section IV.C. PLAINTIFF02479813-2479851 at 02479821-2479822.

351 pLAINTIFF02479805.

352 pLANTIFF02498744, PLANTIFF02499016.

353 Many of these unconsidered operational issues and NHC decisions surrounding WellHealth are documented in
the CCI Report.

354 Indegene was the CO-OP’s retained financial and actuarial consultant. See Fish Report Il, p. 24. Table 7.

77

231
1639



as alleged damages attributable to UHH.3>® Fish asserts, without any evidence, that the driver of the
difference between the two calculations is “UHH’s failure to adjudicate NHC’s claims on an accurate and
timely basis.”**® However, Fish fails to discuss or disclose what caused NHC’s incorrect 3R’s submission
or what the source of the error was. After looking through the Receiver’s working papers, it is my
opinion that the primary cause of the $6.175 million difference is NHC’s failure to accurately estimate
and input accounting entries in the CMS Excel templates for the 3R’s calculations. It was not anything
that UHH did or failed to do.

The 3Rs calculations are an actuarial and accounting-driven process, not a TPA-driven process. In fact,
the primary contemporaneous emails and discussions regarding the preparation of NHC's submission of
3R calculations to CMS do not materially involve UHH employees. Specifically, there were many email
exchanges between NHC finance personnel and Milliman regarding how to complete the CMS 3R
template and what adjustments and corrections were needed. For example, on July 29, 2015, two days
before NHC’s risk corridor submission was due to CMS, NHC’s Chief Financial Officer(Basil Dibsie)
requested assistance from Milliman to review his preparation of this receivable.3*” In this email, Dibsie
states that the results of the risk corridor calculation are higher than the original estimate and that he
would like Milliman to review the submission for “reasonableness.” More specifically, only two days
before this submission was due to CMS, Dibsie’s risk corridor calculations were roughly $15 million, $5
million higher than NHC’s original estimate of $10 million3°,

355 Fish Report Il, p. 24. Table 7.

356 Fish Report Il, p. 32. No. 4.

357 Email between Basil Dibsie, Chief Financial Officer of NHC, and Jill Van Den Bos, ASA, MAAA, MA, Senior
Consultant of Milliman, regarding MRL & Risk Corridor, dated July 30, 2015. PLAINTIFF01045249-01045250 at
01045250.

358 Email between Basil Dibsie, Chief Financial Officer of NHC, and Jill Van Den Bos, ASA, MAAA, MA, Senior
Consultant of Milliman, regarding MRL & Risk Corridor, dated July 30, 2015. PLAINTIFF01045249-01045250 at
01045250.
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Five hours after Dibsie’s request to Milliman for assistance reviewing this unexpected result, he emailed
Milliman (presented below) again to say, “actually | had a revision and now it’s ~11.6M.”3>°

Actually | had a revision and now it's *$11.6M.

Dibsie’s risk corridor calculation went from a $10 million estimated receivable to a $15 million
receivable, back down to $11.6 million, all over the course of one day, just 48 hours before the
submission was due to CMS. The confusion regarding the risk corridor receivable continued through July
31, 2015, the day that this receivable was due. In an email from Milliman to Dibsie, two pages of
comments and questions are presented based upon their review of his risk corridor model.3¢°

Importantly, no UHH employee was party to this email exchange, nor was anyone from UHH asked to
review or perform due diligence on the claims-related entries that NHC employees entered into the
spreadsheet. Yet Fish attributes damages to UHH for actuarial and accounting calculations, and
submission errors for which UHH, as the TPA, was not involved.

The CMS risk corridor submission template allows for a claims backlog to not adversely affect the
submitting entity -- NHC simply fails to make an accurate submission. The CMS risk corridor
submission template allows for the existence of a claims backlog and for the CO-OP to enter accounting
estimates into the template to appropriately control for a 2014 claims backlog.3%! In other words, the
CMS risk corridor template allowed NHC to get the same risk corridor payment irrespective of the size of
the claims backlog, as long as NHC correctly entered the actuarial and accounting entries into the
template. The template has an input for the estimated total claims incurred in 2014 but not paid as of
March 31, 2015.3%2 This was one of the key accounting inputs that NHC did not accurately estimate and
is the primary driver of Table 7’s $6.175 million difference in 3R calculations. The 2014 claims that were
incurred, but not yet paid before March 31, 2015, is a number inputted into NHC's risk corridor
submissions by NHC. These actuarial calculations and accounting entries did not involve UHH.

In fact, NHC could have performed a similar claims backlog analysis at the time of its first submission as
that recently performed by the SDR, which is now presented in Fish’s Table 7. For example, Fish

359 Email between Basil Dibsie, Chief Financial Officer of NHC, and Jill Van Den Bos, ASA, MAAA, MA, Senior
Consultant of Milliman, regarding MRL & Risk Corridor, dated July 30, 2015. PLAINTIFF01045249-01045250 at
01045249.

360 Email from Katie Matthews, Actuarial Assistant of Milliman, to Basil Dibsie Regarding MLR & Risk Corridor
Review Notes, dated July 31, 2015. PLAINTIFF001243342-1243343.

361 Center for Medicare & Medicaid Services (CMS) Medical Loss Ratio (MLR) Annual Reporting Form Filing
Instructions for the 2014 MLR Reporting Year. PLAINTIFFO0188885-000188938. See also PLAINTIFF00179755.
362 pLAINTIFF02479890, Pt 2, Line 2.2b.
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presents a claims run-off analysis®®® and documents the type of analysis that was available to NHC at the
time of its first risk corridor submission. Fish’s actuarial analysis highlights the fact that NHC'’s risk
corridor submission deficiency was due to an NHC failure that had nothing to do with UHH or the scale
of NHC’s claims backlog, but ultimately with NHC’s actuarial and accounting failures.

Lastly, NHC went through a data validation and resubmission process in September 2015 for its 2014 risk
corridor filing3%4, making a submission to CMS on September 14, 20153, Even after going through this
data validation and resubmission process, NHC failed to make an accurate submission of its risk corridor
irrespective of the claims backlog red herring.

Fish presents misleading claims backlog charts without any analysis of the causes and context of the

366 without any context or analysis

backlog. Further, Fish presents a series of misleading backlog charts
as to the cause of the claims backlog. In fact, Fish fails to show that UHH caused any of his calculated
claims backlog and if so, what proportion of the backlog was caused by (i) UHH’s actions versus NHC
decisions, (ii) failures of the State Exchange and Xerox, (iii) InsureMonkey, (iv) Eldorado, or (v) any of the
other litany of factors that can cause a claim processing delay. This failure of establishing causation
between UHH’s actions and a claims backlog is consistent with the fact that NHC was responsible for its
failure to submit its 3R calculations properly, and now the SDR and Plaintiff’s experts attempt to

attribute damages to UHH to for what are actually NHC’s mistakes.

For example, without providing context or explanation, Fish opines that insurance companies “...pay

367 and that NHC experienced “...major

claims at a very high rate (e.g., 98 percent) within 30 days...
prompt pay issues, particularly at its outset and throughout 2014.”3%® Fish fails to disclose that NHC, at
the beginning of 2014, was receiving the majority of its claims in paper form rather than electronic form
as originally envisioned in its business plans.3®® The figure below shows that during the initial days of the

CO-0OP, the majority of claims were submitted as paper claims.

363 2015 Actual Premium and Membership Revenue. PLAINTIFF02499092 .xIsx.

364 PLAINTIFFO0179755.

365 PLAINTIFFO0177493.

366 Fish Report II, pp. 25-26, Charts 1-4.

367 Fish Report Il, p. 27

368 Fish Report II, p. 27.

369 Email between Michael Gulling, Director, Claims Department of UHH, and Randy Plum, Director of Operations
of NHC, Regarding Print to EDI, dated February 28, 2014. PLAINTIFFO0049070-00049071.
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Figure 8
Medical Claims Received by Type of Claim (Electronic vs. Paper)3”°

This high level of paper and manual claims processing renders Fish’s 98 percent of claims being
processed and paid within 30 days standard as irrelevant since most insurance companies would be
receiving the vast majority of their claims in electronic form, which allows for more efficient and faster
processing.

Fish’s charts present the claims inventory over time but ignore claims processing improvements. By
focusing on the claims inventory alone, Fish ignores UHH’s improvements in claims processing over time
and allows for the initial paper claims and State Exchange eligibility issues to grossly distort the
performance metrics presented in Fish’s charts 1-4. For example, concurrent UHH and NHC discussions
regarding the claims backlog indicates that claims processing metrics dramatically improve as NHC’s
business operations matured, the volume of paper claims were reduced, and the difficulties of the State
Exchange eligibility issues subsided. On February 2, 2015, the COO of NHC sent the claims manager of
UHH an email congratulating UHH on the claims processing improvements and provided the following
table describing the claims processing improvements.3”?

370 Calculated for all medical claims in the AdjudicationResult table from the SDR’s Javelina SQL backup
(PLAINTIFF02484563). For claims with BenefitPlanName other than “RX Plan” and the type of claim is identified by
the ClaimSource field which can have the value “E” for electronic claims and “M” for manual or paper claims.

371 Email from Linda |. Mattoon, Chief Operating Officer of NHC, to Brooke D. Gearhart, Claims Manager of UHH,
Regarding Claims Received and Processed 2014, dated February 2, 2014. PLAINTIFF00032486-00032487.
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Data in the COQ’s table are presented graphically below:
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Figure 9

Percent of Claims Paid in 5 and 10 Days by Date Claim Received3”?

80%

70%

60%

50%

40%

% Paid

30%

20%

10%

0%
Jan-14 Feb-14 Mar-14 Apr-14 May-14 Jun-14 Jul-14 Aug-14 Sep-14 Oct-14 Nov-14 Dec-14 Jan-15

—e—% Paid in 10 Days % Paid in 5 Days

NHC’s COQ’s claims processing metrics show that by January 2015, 76 percent of the claims received
were processed within 10 days, up from 2.1 percent in April 2014. | performed a similar analysis as
NHC’s COO performed for claims received from 2014 to 2015 and find that by February 2015, over 90
percent of the claims were being processed within 30 days, and by April 2015, 95 percent of claims were
processed within 30 days. The dramatic processing improvement for which NHC’s COO was
congratulating UHH is presented below:

372 This chart is just a visual representation of the table in the email sent by the COO of NHC to the claims manager
of UHH on February 2, 2015. The chart is aggregated by the month and year of when the claim was received.
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Figure 10
Percent of Claims Paid in 5, 10 and 30 Days by Date Claim Received®”?

Additionally, not only does Fish’s inventory analysis ignore the claims processing improvements
described, it also fails to account for the instructions from NHC’s CEO (Pam Egan) to focus on 2015
claims, making 2015 the priority rather than the 2014 claims backlog. This instruction of prioritizing
2015 claims is illustrated in an email dated January 6, 2015, from Linda I. Mattoon, NHC’s COO,
describing NHC’s CEQ’s (Pam Egan) prioritization of the 2015 claims versus the 2014 claims backlog.?”*

373 Calculated using the AdjudicationResult table from the SDR’s Javelina SQL backup (PLAINTIFF02484563) for
claims received from January 2014 to July 2015. The days taken to pay a claim is calculated as the difference
between the Datereceived and PaymentDate fields.

374 Email between Brooke D. Gearhart, Claim Manager of UHH, and Linda |. Mattoon, Chief Operating Officer of
NHC, Regarding 2015 Claims, dated January 6-7, 2015. PLAINTIFFO0033421-00033422 at PLAINTIFF00033421.
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Fish’s claims backlog inventories and processing metrics are misleading because he fails to account for
NHC's CEO instructing UHH and CO-OP claims processing staff to prioritize the 2015 claims over the
2014 claims backlog. It is then misleading and inappropriate to use the 2014 claims backlog metrics
against UHH when it was told to focus on 2015 claims. In fact, UHH did precisely as NHC instructed,
focus and prioritize the 2015 claims over the 2014 backlog; the prior charts and tables on the monthly
percent of claims paid in less than 30 days demonstrate continual improvement and execution of NHC’
business prioritization.

Most importantly, Fish fails to recognize that regardless of the volume of unpaid claims, claims were
entered into Javelina on a timely basis, meaning the data were available and could have been used to
control for a claims back log. As reflected in the figure below, 96.5 percent of claims in 2014 and 98.8
percent of claims in 2015 were entered into Javelina between 0-14 days from the date received

S

evidencing no significant lag in data availability (over 50 percent in both years were entered into Javelina

within 0-1 days).
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Figure 11

Days Taken to Enter Claims in Javelina3”®

375 Calculated using the AdjudicationResult table from the SDR's Javelina SQL backup (PLAINTIFF02484563) for all
claims received in 2014 and 2015 having BenefitPlanName values other than “RX Plan”. The days taken to enter a
claim in Javelina was calculated as CreatedDate - Datereceived. The chart shows the volume of claims (# of distinct
14-digit Claimnumber) in (i) 0-1 day, (ii) 2-7 days, (iii) 8-14 days, (iv) 15-30 days and (v) more than 30 days. Claims
with a CreatedDate value that comes before the Datereceived are excluded. | also aggregated the charts by Month-
Year of Datereceived and looked at the claims volume each month from January 2014 - December 2015.
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As reflected in the figure below, by the end of 2014 and into 2015, a majority of the claims were entered
into Javelina between 0-7 days.
Figure 12
Days Taken to Enter Claims in Javelina3’®

Fish claims he “reviewed” the 3R calculations and that they are “reasonable” even though his own
working papers appear to contradict the 3R calculations he presents in Table 7. In addition to failing to
establish or demonstrate that the claims backlog was caused by UHH and that the claims backlog caused
NHC to make its allegedly inaccurate submissions, Fish appears to have performed work that contradicts
the recalculated amounts he presents as “reasonable”3”” damages in Table 7 of his report.

376 Calculated using the AdjudicationResult table from the SDR's Javelina SQL backup (PLAINTIFF02484563) for all
claims received in 2014 and 2015 having BenefitPlanName values other than “RX Plan”. The days taken to enter a
claim in Javelina was calculated as CreatedDate - Datereceived. The chart shows the volume of claims (# of distinct
14-digit Claimnumber) in (i) 0-1 day, (ii) 2-7 days, (iii) 8-14 days, (iv) 15-30 days and (v) more than 30 days. Claims
with a CreatedDate value that comes before the Datereceived are excluded. | also aggregated the charts by Month-
Year of Datereceived and looked at the claims volume each month from January 2014 - December 2015.

377 Fish Report Il, p. 23, FN #64-65.
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Fish’s working papers includes a “Claims Lag 2014” analysis which identifies when 2014 incurred claims
were received and paid by NHC.3”® Fish uses these calculations for his revised IBNR Reserves - Table 2
and Table 8 but does not appear to cross-check his results with the amounts the SDR used for the
revised Risk Corridor calculations. Nonetheless, Fish states the SDR’s numbers are “reasonable.”

For example, Fish’s working papers show a total of $56.539 million paid for claims incurred in 2014 and
received in 2014-2016.3"° His working papers also show a total of $5.696 million of 2014-incurred claims
received after December 31, 2014.

Figure 13
Fish Workpaper — Claims Lag 2014

This analysis and the two referenced amounts are not consistent with the SDR’s revised risk corridor

calculations that Fish says are “reasonable.” 3% A portion of the SDR’s re-estimated risk corridor

k381

workboo is below:

378 2015 Actual Premium and Membership Revenue. PLAINTIFF02499092 .xIsx.
379pLANTIFF02499092.

380 Fish Report Il, p. 23. FN #64-65.

381 The MLR Calculator with the 2014 MLR Annual Reporting Form. PLAINTIFF02479890.xIsm.
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Figure 14
SDR’s Re-Estimated Risk Corridor Workbook

The SDR’s revised risk corridor workbook indicates that a total of $57.646 million was paid for 2014
incurred claims by March 31, 2015, while Fish’s total incurred claims in 2014 and received from 2014-
2016 is $56.539 million, a $1.1 million discrepancy. One would expect Fish’s total to be larger than the
SDR’s given that the SDR’s calculation contains only claims received from January 2014 to March 2015,
whereas Fish’s number contains claims received from January 2014 to December 2016.

In addition, the SDR’s revised risk corridor workbook indicates $12.526 million for claims incurred in
2014 but not yet paid as of March 31, 2015, while Fish’s working papers indicate a total of $5.697 million
of claims incurred in 2014 and received after December 31, 2014, a discrepancy of over $6.83 million.
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Both the SDR and Fish make no effort to reconcile these large discrepancies, nor do they discuss how
their calculations can be “reasonable.” | note that these discrepancies are approximately the amount of
alleged damages identified in the DRAFT SDR Report and Fish’s Report as shown in Fish’s Table 7.

9.6 Uncollected Premiums from the Nevada State Exchange

The SDR states that UHH “under collected” premium payments from the Nevada State Exchange3®?
although it was never UHH’s responsibility to collect premium payments from members or from the
State Exchange. In fact, “Barbara D. Richardson, Commissioner of Insurance in the State of Nevada, in
her official capacity as Permanent Receiver of Nevada Health Co-Op” is suing the Silver State Health
Insurance Exchange, the party responsible for collection of premium payments.33 In the Complaint
against the Silver State Health Insurance Exchange, the Commissioner asserts that “Nevada citizens who
purchased a health care insurance plan from [NHC] through the Exchange submitted their premium
payments directly to [the Silver State Health Exchange] through the Exchange; and that “after collecting
the premium payments” the Silver State Health Insurance Exchange “would transfer those premium
payments to [NHC]”.38 The Commissioner further asserts that there was a contract between NHC and
the Silver State Insurance Exchange that was breached when the Silver State Insurance Exchange failed
to remit premium payments it collected to NHC for NHC plans purchased on the Exchange.*®Contrary to
the allegations in the Commissioner’s Complaint, the experts hired by the SDR in this matter are
asserting that collection of premiums was UHH’s responsibility, with which the Commissioner (the
Receiver herein) clearly disagrees. In the Second Demand for Payment of Underpaid Premium Amounts
to NHC, the Commissioner/Receiver’s position is clear that “NHC relied solely on the Exchange for 2014

premium data.” 3%

382 DRAFT SDR Report, p. 21 & 22. PLAINTIFF02479813-02479851 at 02479833-34. Fish Report II, p.32, 6.

383 Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health
Insurance (June 5, 2020). Case No: A-20-816161- C.

384 Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health
Insurance (June 5, 2020). Case No: A-20-816161- C.

385 Complaint. State of Nevada, Ex. Rel. Commissioner of Insurance, Barbara D. Richardson v. Silver State Health
Insurance (June 5, 2020). Case No: A-20-816161- C.

38 | etter from Mark Bennett, Special Deputy Receiver of Nevada Health CO-OP, to Heather Korbulic, Executive
Director of Silver State Health Insurance Exchange, Regarding Nevada Health CO-OP (“NHC”); Second Demand for
Payment of Underpaid Premium Amounts to NHC: Your File No. 70750-000, dated September 6, 2019.
PLAINTIFF02499214-02499215.
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It should be noted that Osowski simply accepts the SDR’s allegation in this case and inappropriately
assigns causation for uncollected premiums to UHH: “UHH is responsible for under collected premium

VIA E-MAIL (hkorbulic@exchange.nv.gov)

Ms. Heather Korbulic
Executive Director
Silver State Health Insurance Exchange

Re:  Nevada Health CO-OP (“*NHC”), Second Demand for Payment of Underpaid Premium Amounts
to NHC; Our File No. 70750-000

Dear Ms. Korbulic

This letter is in response to your letter dated April 17, 2019, regarding NHC's request for payment relating
to an underpayment of 2014 premiums, and there has been a delay in responding while we addressed some other
receivership matters. We had previously requested all premium payment information pertaining to NHC, and the
data that the Exchange provided included columns that showed a “coverage total” that exceeds the “check
amount” total by $510,651.27." Before our initial demand letter, we requested further information for these
columns, or any reasonable explanation aside from the appearance of an underpayment—and the Exchange did
not provide further information concerning its own data. As such, $510,651.27 is owed to NHC by the Exchange.

To recap, our request for payment is based upon data that we received directly from the Exchange—the
spreadsheet that we provided with our prior letter comes directly from a table that was transferred to us from the
Exchange. NHC relied solely on the Exchange for 2014 premium data, as the Exchange was the intermediary
that collected premium monies (and NHC did not collect these premium monies directly). NHC does not have a
source for premium data outside of the data received from the Exchange, and in response to your reply letter,
there is therefore no reason that NHC should provide data to the Exchange—as the Exchange itself (and not NHC)
is the source for the data that reflects a balance now due NHC.

From your letter, we understand that the Exchange is concered about the quality of Xerox data.’
However, the Exchange (not NHC) is responsible for shortcomings, if any, in the quality of the work of its vendor,
Xerox. The Exchange has provided no legal basis for its apparent position that NHC should bear the damages of
failures by the Exchange or its vendor, Xerox (with whom NHC has no direct contractual relation).

payments from the HIE totaling $510,651.27 in 2014 by not setting up proper data systems to maintain

and track NHC enrollment files, including no setup of a proper data system for the reconciliation of

membership enrollment with the HIE.”3¥’

The determination of member eligibility was clearly a responsibility of NHC, as is established in the
ASA.3% The SDR acknowledges that it was NHC and the State Exchange’s responsibility to handle
enrollment, payment processing, and reconciliation, not UHH. Specifically, the SDR correctly asserts that

387

Osowski Report Il, p. 73.

388 ASA, Exhibit A, 95.
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the State Exchange “handled enrollment and payment processing functions for NHC, providing the
resulting information and premium payments on a monthly basis to the CO-OP as part of a records
reconciliation process.”3® However, the SDR then goes on to suggest, without any foundation or
evidence, that UHH, in its role as TPA, was to override NHC’s determination of member eligibility (i.e.,
due to lack of premium payment), something that UHH had no authority to do.

NHC performed member eligibility determinations and reconciliations with the State Exchange premium
payment data. This is clearly demonstrated in the email exchange on July 23, 2014, regarding “Member
Premiums added to detail file for Xerox Rec” among Gary Odenweller, Ryan Myers (Sr. Financial
Analyst), Basil Dibsie (CFO), Gwendolyn Harris (Compliance Officer) and Lisa Simons (Enrollment
Manager), all NHC staff, which discussed the reconciliation of premium payments from the State
Exchange with eligibility information in Javelina.3®® The email states:

This NHC email shows that UHH staff were not even part of the discussions regarding the reconciliation
between State Exchange premium payments, enrollment, eligibility, and Javelina, as this was a NHC
responsibility and is reflected in the contemporaneous email correspondence. This reality is in stark

389 DRAFT SDR Report, p. 21. PLAINTIFF02479813-02479851 at 02479833.

3% Email between Ryan Myers, Sr. Financial Analyst/Underwriter of NHC, and Gary M. Odenweller, NHC, Regarding
Member Premiums added to detail file for Xerox Rec, dated July 23, 2014. PLAINTIFFO0043890-00043891 at
PLAINTIFFO0043890.
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contrast to the ex-post rewriting of history attempted by the SDR where UHH was (incorrectly) alleged
to have been responsible for determinations of member eligibility and premium payments.

This email further highlights the failure of the State Exchange (and Xerox) to provide actionable data and
information to NHC on enrollment and premium payments, so much so, that NHC’s enrollment team
had not been entering the information into Javelina for months for fear the many errors would
contaminate the valid eligibility records already in Javelina. Lastly, this correspondence demonstrates
that it was Lisa Simons’ (NHC’s Enrollment Manager) team that was in charge of identifying and
correcting the problems associated with the enrollment and premium data from the State Exchange
(and Xerox), not UHH. Yet the SDR attributes alleged damages to UHH for the failures of NHC and the
State Exchange, and for roles and responsibilities that UHH was not authorized to perform.

Not only does the SDR fail to demonstrate how there are premium payment damages attributable to
UHH, the SDR’s demand letter for payment of underpaid premiums to the State Exchange, dated March
29, 2019, raises questions as to whether underpayments actually occurred. Specifically, the SDR
demand letter characterizes the $510,651.27 alleged underpayment as an “apparent” underpayment
and requests that the State Exchange help investigate the premiums with “insights” and
“explanations”,®*! even though in the last sentence of the letter the SDR ultimately demands the funds
directly from the State Exchange. Like so many of the SDR’s demands, this letter and analysis raise the
guestion as to why UHH is even involved in these damage allegations, which are for alleged mistakes
and errors surrounding NHC’s activities and involving the reconciliations of data sets for which UHH, as

TPA, was not responsible.

9.7 Fish’s Estimates an Expected Dollar Range of Denials Based Upon a Single Source and
Fails to use the Single Source’s Finding Correctly, Rendering his Expected Denial
Amounts Deficient and therefore Unreliable.

Fish (inappropriately) uses the findings from a single source®® to justify his alternative claims denial rate
of 5 percent to 10 percent and Table 10’s damage range of $770,000 to $1,540,000 with respect to
NHS.3%? Specifically, Fish cites a 15-year-old research brief from the RAND Corporation as the sole basis
for his denial rate estimates. This 15-year-old RAND Corporation brief, however, does not support Mr.
Fish’s use of its denial rates. The RAND Corporation researchers expressly made it clear that their
results cannot be generalized:

391 PLAINTIFF02479935.

392 RAND Institute for Civil Justice RAND Health. “Inside the black box of managed care decisions: Understanding
patient disputes over coverage denials”. Research Brief, dated 2004. Available at
https://www.rand.org/pubs/research_briefs/RB9039.html.

393 Fish report Il, p.35.
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“These studies are based on data from two HMOs and two medical groups in California.

Therefore, they cannot be generalized to the country as a whole.”3%

Fish also neglects to identify other significant limitations of the research brief, mainly that the denial
rate of 9 percent is calculated before any patients appeal their denials. In other words, the estimated
dollar range of denials presented in Fish’s Table 9 do not include the results of patient appeals.
Therefore, these estimated dollar amounts do not represent damages because they exclude the
amounts patients would ultimately be paid after their appeal processes have been completed. The
research Fish, himself, cites identifies the success rates of appeals, indicating that:

“Enrollees won more than three-fourths of all post-services appeals...”3%

“Patients won nearly all appeals over emergency care.” 3%
“The most striking finding: Patients prevailed in over 90 percent of appeals involving

emergency department care.”3%’

If Fish applied the 90 percent successful prevailing appeals rate to his cited 9 percent denial rate, the
post-appeal denial rate would be less than 1 percent, much closer to the “very small number of claims”
that were denied by NHC.

The RAND Corporation research brief also describes how the denial rate varies significantly across the
different types of procedures and claims. For example, the most commonly denied claims involved
durable medical equipment. Denial rates for durable medical equipment were 23 percent versus
relatively low denial rates for speech therapy and chiropractic services. Fish does nothing to
differentiate denial rates by the types of claims and inappropriately applies a single aggregate denial
rate across a spectrum of claims, counter to the very research brief he cites.

9.8 Avoidable Costs of Additional Losses

Fish fails to establish any link between the alleged claims backlog®®® and NHC's failure to (i) accurately
record IBNR, (ii) calculate the PDR for year 2014, and (iii) file accurate financial statements. Fish and

394 RAND Institute for Civil Justice RAND Health. “Inside the black box of managed care decisions: Understanding
patient disputes over coverage denials”. Research Brief, dated 2004, p4. Available at
https://www.rand.org/pubs/research_briefs/RB9039.html.

395 RAND Institute for Civil Justice RAND Health. “Inside the black box of managed care decisions: Understanding
patient disputes over coverage denials”. Research Brief, dated 2004, p. 2. Available at
https://www.rand.org/pubs/research_briefs/RB9039.html.

3% RAND Institute for Civil Justice RAND Health. “Inside the black box of managed care decisions: Understanding
patient disputes over coverage denials”. Research Brief, dated 2004, p. 2. Available at
https://www.rand.org/pubs/research_briefs/RB9039.html.

397 RAND Institute for Civil Justice RAND Health. “Inside the black box of managed care decisions: Understanding
patient disputes over coverage denials”. Research Brief, dated 2004, p. 3. Available at
https://www.rand.org/pubs/research_briefs/RB9039.html.

398 Fish Report I, pp. 25-26, Charts 1-4.
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DeVito opine multiple times that Milliman, Larson, and NHC management were responsible for these
failures, including but not limited to:

e “_.based upon my review of the information available at the time NHC was developing its year-
end 2014 financial statements, NHC's financial statements as of December 31, 2014 did not
accurately reflect the company’s true financial position. Specifically, NHC understated IBNR and
chose not to recognize a PDR despite the negative 2014 financial results.”3%

e Furthermore, Larson and Company, its auditors failed to disclose these inadequacies in their
various reports relied on by the NDOI. Had NHC accurately recorded the IBNR reserve and
recognized a PDR in their annual filing to the NDOI, the resulting impact to statutory surplus and
RBC would have triggered regulatory action. The impact of appropriate IBNR and PDR reserve
levels on year-end 2014 statutory surplus.”4®

e Noting the unprocessed claims for calendar year 2014, Fish was able to calculate “IBNR using
paid claims data available as of February-2015.”40

e Fish states, “To assess the appropriateness of a S0 PDR for year-end 2014, | analyzed NHC data
that was available at February 2015, data which could have been used at the time to determine
if a PDR was required as part of NHC’s annual statement filing.”4%2

e “Consequently, NHC’s 2014 results, related assumptions, and NHC’s overall operational
performance indicators, such as NHC's ability to pay claims timely and accurately, should have
been critical factors in forming Milliman’s opinion. In my opinion, however, Milliman, in
conjunction with NHC management, chose overly aggressive assumptions that did not reflect
NHC’s actual experience.”*%

e “Further, as previously mentioned, Milliman and NHC management should have accounted for
the substantial backlog of unprocessed claims when Milliman developed the initial 2014 year-
end IBNR reserve on March 1, 2015, which Milliman then increased by S5 million in the revised
May 14, 2015, opinion, approximately only two months later.”4%

e “Milliman and NHC management also made the unrealistic assumption that the IBNR increase
reflected in Milliman’s May 14, 2015, opinion would mostly be offset by an increase in the
federal Risk Corridors receivable, with both adjustments reflected in Larson’s year-end audit.
However, it should have been apparent that NHC would not fully recover the federal
receivables, including Risk Corridors, since given the substantial claims backlog, NHC would not
be able to process the 2014 claims timely before the submission deadline used to determine the

2014 federal receivables.”*%

3% Fish Report Il, p.7.

400 Fish Report Il, p.7.

401 Fish Report Il, p. 13. See also “Ms. Silver asked about the claims lag data and how it impacted
Milliman estimates. Mr. Dibsie explained current data was used including all pended and paid claims
data from the system.” NHC Meeting Minutes August 26, 2014. LARSON014403-014409 at 014403.
402 Fish Report II, p. 14.

403 Fish Report Il, p. 16.

404 Fish Report Il, p.17.

405 Fish Report Il, p. 17.
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e “Larson issued audit opinions that failed to comply with SAP, as prescribed or permitted by the
Nevada DOl in the conduct of its audits of NHC, for the years ended December 31, 2013 and
December 31, 2014. For the year ended December 31, 2014, Larson failed to adequately audit
and evaluate Premium Deficiency Reserves (“PDR”), Claim Reserves and Incurred But Not
Reported (“IBNR”) claims, significant receivables and failed to adequately audit and disclose the
existence of substantial doubt about NHC’s ability to continue as a going concern and, as a
result, increased the losses ultimately suffered by NHC.”4%

e “Larson should have recognized by March 31, 2015 that NHC had materially misstated its year-
end 2014 financial condition and its ability to meet minimum capital and surplus requirements
at year-end 2014.”4%7

o  “NHC's financial condition would make the company subject to being placed into receivership as
of March 31, 2015, if NHC or Larson had reported to the Nevada Commissioner NHC’s misstated
2014 financial condition and its inability to meet minimum capital and surplus requirements at
year-end 2014 only; or, if Larson had reported to the Nevada Commissioner that NHC's internal
controls were inadequate to prevent a material misstatement of NHC's financial statements.”4%

e “Larson’s 2014 audit workpapers contain no audit evidence indicating that an evaluation of
NHC’s ability to continue as a going concern was conducted.”*%

o “Per FTI's Expert Report, Mr. Mark Fish used data that was available in February 2015 and could
also have been used by Larson during the conduct of its 2014 audit to determine whether a PDR
was required as of December 31, 2014.”410

e  “Per FTI's Expert Report, Mr. Mark Fish used the data of subsequent operational results that was
available to Larson prior to the issuance of its audit report to determine whether a PDR was
required as of December 31, 2014."4!

e “In particular, had Larson properly audited NHC’s internal controls over the completeness and
accuracy of its claims processing and payments systems, Larson should have found the existence
of a significant claims backlog, should have reported this material internal control weakness to
NHC’s Board of Directors and/or Audit Committee, should have developed audit procedures to
adequately audit Milliman’s initial calculation of IBNR giving consideration to obtaining an
independent actuary, and ultimately would have known, on or about March 31, 2015, that IBNR
was understated by approximately $5.0 million.”*?

e  “By not requiring NHC to at least record these three adjustments as of December 31, 2014,
Larson enabled NHC to continue its operations while insolvent, causing additional losses and
NHC’s total deficit to grow.”*!? (adjustments: “PDR of approximately $15.8 million... as the best

406 DeVito Report, pp. 2-3.
407 DeVito Report, p. 3.

408 DeVito Report, p. 3.

409 peVito Report, p. 20.
410 DeVito Report, p. 25.
411 DeVito Report, p. 26.
412 DeVito Report, p. 28.
413 DeVito Report, p. 39.
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e estimate made by Mr. Mark Fish,” “improper recognition of the $3.1 million Solvency Loan,” and
“the understatement of claim adjusting costs of approximately $826,000.”4%)

e “As detailed above, Larson should have recognized no later than March 31, 2015 that NHC’s
2014 Annual Statement filed with the Nevada DOI and the NAIC was materially misstated and

that NHC did not meet minimum capital and surplus requirements.”4*

Importantly Fish opines that:

“In my opinion, had NHC accurately recorded the IBNR reserve, recognized a PDR, and booked
the Catamaran payable in their NAIC annual statement filing to the Nevada DOI, the resulting
impact to statutory surplus and RBC would have triggered regulatory action. Consequently, NHC
would have recognized its insolvency sooner, forcing the wind-down and closure of insurance
operations sooner, and avoiding additional losses incurred throughout 2015.”4¢

and
“Based on my review, Larson did not perform appropriate checks on Milliman’s work or follow
through on the concerns of regulators of which Larson was aware. These failures allowed

continued operations and continued losses through 2015.”4%7

Although Fish states, “the delays in claims processing and associated claims backlog had severe
operational and financial impacts on NHC”#'® and “Furthermore, NHC’s inability to timely process and
report its accurate claims liability for 2014 was a key factor to its later inaccurate reporting of financials
for that year, which also enabled the company to stay in business in 2015 longer than it should have,”*'°
these statements contradict his earlier opinions that (i) NHC, Milliman, and Larson had the requisite
information available at the time NHC was developing its year-end 2014 financial statements, (ii) the
claims backlog should have been accounted for, and (iii) his calculations use data available as of
February-2015. Although clearly unreliable, neither of Fish’s contradictory opinions support his overall

conclusory opinion that UHH caused Plaintiff’s alleged damages for avoidable costs.

10. Conclusion

In my opinion, neither UHH nor NHS (either individually or collectively) caused, nor were they a
substantial factor in bringing about NHC’s failure/insolvency. The entire Federal CO-OP program failed.
NHC failed for the same reasons that nearly all of the federally funded CO-OPs failed, i.e., they
experienced unexpectedly high claims costs and they did not receive the financial assistance they were
promised by the Federal government. Contrary to Osowski’s opinion, it is my opinion that UHH and NHS

414 DeVito Report, p. 38.
415 DeVito Report, p. 41.
416 Fish Report Il, p.18.
417 Fish Report Il, p.19.
418 Fish Report II, p. 27.
419 Fish Report Il, p.19.
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performed effectively and that NHC would have failed or otherwise become insolvent regardless of the
actions or inactions of UHH and/or NHS. Further, the alleged damages cited by the SDR, Fish, and
Osowski are methodologically flawed; their damage calculations are deficient and therefore unreliable.
Most importantly, in my opinion, NHC would have failed even if UHH and NHS had performed their
functions perfectly.

This report is based on information known to me as of this date. If additional information is made
available, | may modify my report. | may also be asked to present opinions on additional issues in this

case.

MMHV

Henry Miller, Ph.D. October 2, 2020
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Electronically Filed
9/24/2020 10:31 AM
Steven D. Grierson

CLERK OF THE COU
L] w

RTRAN

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, EX REL
COMMISSIONER OF INSURANCE,

)

)
Plaintiff, ) CASE NO. A-15-725244-C
) DEPT.NO. 1
VS. )
)
NEVADA HEALTH CO-OP, )
)
)

Defendant.

BEFORE THE HONORABLE KENNETH C. CORY, DISTRICT JUDGE
TUESDAY, JANUARY 10, 2017 AT 9:41 A.M.

RECORDER’S TRANSCRIPT RE:
DEFENDANT’S MOTION TO APPROVE PROFESSIONAL FEE RATES ON AN
ORDER SHORTENING TIME

APPEARANCES:
FOR THE PLAINTIFF: JOANNA N. GRIGORIEV
(Senior Deputy Attorney General)
JAMES E. WHITMIRE, IIl, ESQ.
MARK E. FERRARIO, ESQ.
ALSO PRESENT: MARK BENNETT

Special Deputy Receiver

Recorded by: LISA A. LIZOTTE, COURT RECORDER
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(TUESDAY, JANUARY 10, 2017 AT 9:41 A.M.)

THE CLERK: Page 10, State of Nevada versus Nevada Health CO-
OP, Case Number A725244.

MS. GRIGORIEV: Good morning, Your Honor.

THE COURT: Good morning.

MS. GRIGORIEV: Joanna Grigoriev for the Commissioner of
Insurance.

MR. BENNETT: Mark Bennett as the authorized representative for
the Special Deputy Receiver.

THE COURT: Good morning.

MR. WHITMIRE: Good morning, Your Honor. Jim Whitmire also
appearing on behalf of the Commissioner.

MR. FERRARIO: Mark Ferrario, Your Honor, on behalf of the
Commissioner as well.

THE COURT: Good morning. Thank you all for coming. | put this
back on, | think — this was going to be in chambers originally, was it not?

MS. GRIGORIEV: No. This was a motion on the — we requested
order shortening time and the Court scheduled it for — for today in open court.
There was no other date. This — this is Receiver’s motion to — to get the Court’s
approval of engagement of certain professionals under 696B.290, and two of the
— two of the proposed parties to be retained are here.

THE COURT: | had no problem signing this, and | see that — | don’t
remember the exact verbiage, but it says the Court is supposed to do it or can’t
be -- unreasonably refused to or some such thing, but the thing — the only

question | had was | don’t know — | don’t have a feel for how far is this going to
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go. | mean these are — this is a whole phalanx of highly qualified and — | mean
you even have, let's see, the top — the top one in the hourly department, | think,
was Mr. Ferrario. They’re highly qualified, and obviously they’re going to cost
money but | don’t know where is that coming from, and | don’t want to set up a
situation where it just goes on ad infinitum and this tremendously important
matter gets resolved basically by winding up with, gee, there’s no monies left
because we had to pay all these folks to try and administer it. Do you
understand what I'm saying?

MS. GRIGORIEV: | understand, Your Honor, very well, and | think
maybe Mr. Bennett, Special Deputy Receiver, can give a better overview of how
he sees the case proceeding.

THE COURT: Thank you. Mr. Bennett?

MR. BENNETT: Yes, Your Honor. In the receivership estate we
have currently about 10 million dollars of assets and we have in excess of 40
million dollars of claims, and that claim tally continues to rise. We have very
substantial recoveries that we should be able to make from the Center of
Medicaid and Medicare Services, but they are refusing to pay those amounts
under different legal theories and —

THE COURT: A bunch of obfuscation or —

MR. BENNETT: Yes. A good part of it is, some of it are just difficult
issues and so forth, but —

THE COURT: Do you — when you say that, you're talking about
some of the federal involvement here, | assume.

MR. BENNETT: Thatis right. That is right.
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THE COURT: Are we likely — | saw the notice, | think, on this very
motion it went to look like everybody in Washington D.C. as well as Nevada -- I'm
exaggerating — U.S. Department of Health and Human Services, U.S.
Department of Justice, so are we going to wind up with contested hearings on
this matter involving you folks against the government, the federal government?

MR. BENNETT: We — we may but we may not wind up with that in
this court.

THE COURT: But that’s a potential at least?

MR. BENNETT: Jurisdictional issues, yes.

THE COURT: Okay.

MR. BENNETT: We might wind up in federal court with the United
States government or in the Court of Federal Claims in D.C., and one of the
attributes of the Greenberg Traurig firm is that they have offices in the
Washington D.C. area, so that’s a help to us.

THE COURT: Let me — | want to hear more about what you're
saying, but let me just as this question occurs to me pop it out there. It would be
easy with this many parties, cumbersome parties to even deal with and counsel,
not only local but now all over the place, to wind up spending untoward amounts
of money in trying to litigate this stuff out rather than having anything for the
claimants, and part of my concern is, and | guess part of my question is, is there
anything | can do as a Judge, a little old State District Court Judge here, to try
and get the issues themselves flushed out so that we don’t get a bunch of --
whether you call it obfuscation or whether it’s the federal government doing what
it does best which is delay -- did | say that -- and we never really get down to the

issues because it’s just a staying action, it's just, you know, we never really get
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down to the issues and resolve them so that whatever monies are available can
go to those who need it the most?

MR. BENNETT: | understand, Your Honor. First, the Center of
Medicaid and Medicare Services owes approximately 57 million to the
receivership estate and they have some theories, and there’s some recent
appellate case law where the federal government may be able to diminish some
of that amount but even if some of that amount is diminished there is still a very
substantial amount that is owed by CMS.

The problem is that this is a very highly political issue in
Congress where Republicans have been fighting with Democrats, and no one
wants to let any money be squeezed out to pay any of these poor CO-OPS that
are owed sizable amounts of money and so the United States Department of
Justice has dug in and is not doing anything, and so | don’t see where there
would be something at least —

THE COURT: [I'm sure Senator Sessions would be very quick to
pay the money out as soon as he gets the job, don’t you think? These are all
jokes, by the way. There’s nothing serious intended here.

MR. BENNETT: Well, | was going to say that maybe so, but
knowing President Elect Trump they’d want to negotiate substantially —
substantially down, but Your Honor —

THE COURT: Well, so | guess maybe you can tell where I’'m kind of
coming from. This — this is a matter that deserves the best of the professional
help that can be assembled on behalf of these claimants, but my fear is that
we’ve got 10 million now, there’s 40 million so far in claimants and it’s going to be

on the rise and how much of that 10 million are we going to spend in what really
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amounts to a losing cause not because of justice but because you can’t — you
can’t get the ball across the goal line?

Is there any — is there any reason — this is — | know how you
have to answer this, but is there any reason for this Court to just say, no, let’s not
spend the money on chasing those dollars and just spend the money on a more
curtailed aspect of the claimants, the claims in paying off what can be paid? |
don’t think you even have to answer that question. That’s —

MR. BENNETT: Well, I'm tracking what you’re saying. We’ve spent
a lot of time thinking about that, and if we were to just do the status quo and not
engage outside counsel to try to pursue asset recovery actions -- and incidentally
it's not just the federal government but there are other private entities and parties
that we believe may have some culpability for the downfall of this company and
that they should be held accountable for that, so there’s more potential asset
recovery litigation than just CMS which as | said is 57 million dollars, but if we
don’t pursue that track of trying to get those asset recoveries we know that we
are probably going to pay maybe 5 to 10 cents on the dollar for these claims
which is a very paltry amount. If we —

THE COURT: And that’s even if we just stopped the drain now? In
other words, that’s even if the Court said, oh, no, don’t hire all the expensive
lawyers and consultants, just pay what you can, it’s going to be —

MR. BENNETT: It could be — it could be that low. It could be that
low. It might be a little higher but it could be that low, and then we could do —we
have the possibility of doing a lot better if we engage counsel to pursue these

actions and to try to bring money into the receivership estate.

258
16

67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Yeah. I don’t know that, in any event, the Court even
has the power to say, no, don’t hire these people. It’s really not for me to say,
but | just have felt like this is such an important matter and a critical failing in our
state that it’s worth at least counting the cost before we set out to slay the giant
leaving you, of course.

MR. BENNETT: Understood.

THE COURT: Allright. | think you’ve satisfied me that | don’t see
any reason why | shouldn’t just grant your request.

MS. GRIGORIEV: Your Honor, | will prepare the order. Just one —
one other matter that | wanted to bring up. In February the Court granted the
Receiver’s motion to allow certain hardship payments, it was the February 25™
order, and the Receiver just wanted to clarify that from time to time these
payments will still be made with the Court approval.

THE COURT: Remind me, if you would, who the hardship payment
went to.

MS. GRIGORIEV: Some hardship payments have to be made to
providers or members depending on the circumstances, and in February the
Receiver had submitted a motion describing — these are sporadic payments on a
case-by-case basis.

THE COURT: Are these to claimants or are these to —

MS. GRIGORIEV: These are to potential claimants and now with
the liquidation in process to claimants, so we just wanted to clarify that these will
continue from time to time.

THE COURT: And inasmuch as the Court’s not going to hold up — |

mean you’ve asked for the Court to not require you to come in and ask the
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Court’s permission to make payments each time but rather to make the
payments and then in the regular filings or the quarterly?

MS. GRIGORIEV: Reports, yeah. Submit the — the statute requires
the Court’s approval of the engagement of certain parties and the one time rate
approval, thereafter the Receiver pays and submits the invoices and summary
reports quarterly.

THE COURT: Allright. | understand what you’re saying.

MS. GRIGORIEV: Thank you, Your Honor.

MR. WHITMIRE: Your Honor, one other housekeeping item. In
terms of submitting invoices and backup to the Court, anecdotally Mr. Bennett
and | have worked on another matter in front of Judge Gonzalez, and what we
did was submitted all of the backup for the attorney fee bills in camera so that we
didn’t have, you know, other parties seeing work product and privileged
information. We wanted to make sure that we had the blessing of the Court
concerning that issue.

THE COURT: | think that's a reasonable approach.

MR. WHITMIRE: And then the second issue anecdotally for what
it's worth in response to Your Honor’s questions to Mr. Bennett a few moments
ago, the receivership case that we’ve been litigating since, | guess, 2013
involving NCIC, Nevada Contractors Insurance Company and Builders Insurance
Company, the fuel tank was very minimally full in terms of assets. We pursued
asset recoveries. Unquestionably it costs money to make money, but | think at
the end of the day the money was well invested in terms of the return on

investment.
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Obviously there’s no reps and warranties, what have you, in
connection with this case of what will ultimately happen, but the Court’s
questions certainly are — we’re cognizant of the issues, and, you know, who
knows what will happen but hopefully it will be — it will bear fruit.

THE COURT: Am | correct that for these claimants who submit
claims and ultimately they don’t — it doesn’t get paid at least on a hundred
percent, whether it's 10 cents on the dollar or it's 75 cents on the dollar, that
those claimants then are going to have to pay the medical services out of their
pocket — pay their share of the medical services out of their pocket?

MR. BENNETT: That will happen in some circumstances, Your
Honor, where there is not a Hold Harmless Agreement that the CO-OP has with
the provider to not bill the members. In other circumstances there is no Hold
Harmless, so there will be some direct billing from members, and then, of course,
there will be those situations where members just owe the money because it was
over the reimbursable amount that the CO-OP would pay.

THE COURT: Okay. Allright. Thank you.

MR. BENNETT: Your Honor, if | may also clarify one thing about
the in camera submission. Mr. Whitmire mentioned about attorney bills. We
would also like to submit the detailed billing of the experts in camera as well so
that we don'’t —

THE COURT: Very good.

MR. BENNETT: -- reveal expert detail.

THE COURT: What do | need as a basis under our statute in order
to do this? | assume you have that all worked out from before when you did this

with Judge Gonzalez.
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MR. WHITMIRE: We do in terms of case cites or statutory authority.
| do not have that —

THE COURT: Will you submit that when —

MR. WHITMIRE: Sure.

THE COURT: -- you know, at whatever point you begin doing this
there better be — have been the Court looking to see that it satisfies the statute. |
have no doubt it will but that’s what needs to take place.

MR. BENNETT: Your Honor, if we may since the next time we’re
going to submit those bills would be with the next status report, we could include
those case cites with the next status report.

THE COURT: Great. That would be great. Mr. Ferrario?

MR. FERRARIO: Your Honor, | think your points are well taken. |
just wanted to tell you that the lawyers that are being retained and the lawyers
that have already been on this are keenly aware of the balance that needs to be
struck, so no one is looking at this —

THE COURT: Are you guys ready to go out and slay the giant?

MR. FERRARIO: Well, we're —

MR. BENNETT: They promised.

MR. FERRARIO: You raised some good points. They’re fascinating
issues that have arisen because this is a — as Your Honor knows, it’s a unique
situation. There’s no shortage of ground that’s already been plowed around the
country, so there’s a lot of work product that we can — we can benefit from, but
we’re all aware of the balance in these constructs.

THE COURT: How many other states are in the same boat? |

mean do you recall?
10
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MR. BENNETT: Just about everyone is.

MR. FERRARIO: Yeah.

MR. BENNETT: There’s twenty something other CO-OPS that are
in the same boat.

THE COURT: Okay. Thank you.

MR. FERRARIO: Thank you, Your Honor.

MR. BENNETT: Thank you.

MS. GRIGORIEV: Thank you, Your Honor.

THE COURT: Thank you.

(Whereupon, the proceedings concluded.)

* %k % % %

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/visual proceedings in the above-entitled case to the best of my

. S Qs

LISA A. LIZOTTE
Court Recorder

11

263

16

72



EXHIBIT 9

EXHIBIT 9



E %Ff R NC

O 00 N9 N W R~ W N

NN RN RN DN N NN = e e e e e e e e
0 ~1 O W A W ORN e O 0O NN bW NN = O

MOT

ROBERT T. EGLET, ESQ.

Nevada Bar No. 3402

EGLET PRINCE

400 South Seventh Street, Box 1, Suite 400

50-5451
CALLISTER & ASSOCIATES
823 Las Ve h
Las Vegas,

Class Counsel

MARK E. FERRARIO, ESQ.

Nevada Bar No. 1625 Y
WHITNEY L. WELCH-KIRMSE, ESQ.
Nevada Bar No. 12129

GREENBERG TRAURIG, LLP

3773 Howard Hughes Pkwy, #400

Las Vegas, Nevada 89169

Attorney for Defendants

Electronically Filed
05/05/2017 11:47:19 AM

L)

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

LAWRENCE BASICH, individually and on

3 If of all

Case No.: A-14-698567-C
Dept. No.: XXIV

JOINT MOTION FOR FINAL
APPROVAL OF CLASS

APPROVAL OF ATTORNEY’S

OF FINAL ORDER

: May 25, 2017
9:00 a.m.
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26
27
28

and
ally imilarly
situated

Plaintiffs,
v
XEROX STATE HEALTHCARE, LLC, a
foreign limited liability company; XEROX
CORPORATION, a foreign corporation; DOE

INDIVIDUALS I-X; ROE CORPORATIONS
I-X;

Defendants.
-AND-
PATRICK CASALE, individually and on behalf

o &

1
those similarly situated;

Plaintiffs,
v.

STATE OF NEVADA EX REL., SILVER
STATE HEALTH INSURANCE

Defendants.

Consolidated with:
Case No.: A-14-706171-C
Dept. No.: XVI

Plaintiff Broker Class Representatives and Plaintiff Consumer Class

(“Plaintiffs”), through their counsel of record, ROBERT T. EGLET, ESQ., ROBERT

ADAMS, ESQ., and ERICA D. ENTSMINGER, ESQ. of the law firm EGLET PRINCE,

MATTHEW Q. CALLISTER, ESQ. and MITCHELL S. BISSON, ESQ. of the law firm
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CALLISTER & ASSOCIATES (“Class Counsel”), and Defendants XEROX STATE

HEALTHCARE, LLC, and XEROX CORPORATION (“Xerox” or “Defendants”) through thei

counsel of record, MARK E. FERRARIO, ESQ. and WHITNEY L. WELCH-KIRMSE, ESQ. of

GREENBERG TRAURIG (collectively “the Partics™), hereby move the Court to:

1. Give final approval of the Joint Stipulation of Settlement And Release between

Plaintiffs and Defendants pursuant to NRCP 23(e);

2. Give final approval to certify the Settlement Classes;

3. Give final approval of Class Counsel’s Request for Attorneys’ Fees and Costs;
and

4. Enter the Parties’ proposed Final Order attached hereto as Exhibit “1”.

Dated this 5™ Day of May, 2017
EGLET PRINCE

/s/ Robert T. Eglet
By:
ROBERT T. EGLET, ESQ.
Nevada Bar No. 3402
ROBERT M. ADAMS, ESQ.
Nevada Bar No. 6551
ERICA D. ENTSMINGER, ESQ.
Nevada Bar No. 7432
400 South Seventh Street, Box 1, Suite 400
Las Vegas, Nevada 89101

-and-

CALLISTER & ASSOCIATES
823 Las Vegas Blvd. South

Las Vegas, Nevada 89101

Class Counsel

GREENBERG TRAURIG

/s/ Whitney L. Welch-Kirmse
By:
MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625
WHITNEY L. WELCH-KIRMSE, ESQ.
Nevada Bar No. 12129
Attorneys for Defendants
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION
On September 29, 2016, the Parties filed a Joint Motion for preliminary approval of
settlement, certification of settlement class, approval of attorneys’ fees and costs, and notice
class members (“Motion”). On October 13, 2016, this Court granted the Motion and in doing so
provisionally certified two Settlement Classes (the Broker Class and Consumer Class
preliminarily approved the proposed Settlement Agreement, preliminarily approved
Counsel’s attorneys’ fees and costs, and approved the Parties’ proposed Class Notices and
plan. See Order attached hereto as Exhibit “2.” No objections to the settlement have been
and the time to do so has expired.
As stated in the Motion, the Parties agreed to mediate in front of retired judge
Hale, which ultimately resulted in the scttlement of this matter. The Settlement
which was attached to the Motion contained the complete terms of the proposed settlement.
provisions of the settlement include:
An agreement by Defendants to pay a sum not to exceed $5,000,000 to reso
and satisfy valid class claims and to pay Appeal Administrator fees. With
to the attorneys’ fees and costs, Class Counsel requested a total amount
$1,750,000. Defendants agreed to pay the amount requested, upon
approval, and would not contest the same;
»  An agreement by Defendants to serve as Claims Administrator and to pay 1
of their fees and costs related to the claims administration, separate from, and

addition to, funding the settlement;
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o The retention of Mitchell Cobeaga, Esq. and The Cobeaga Law Firm to serve as
Appeals Administrator and an agreement by Defendants to pay 100% of the
Administrator’s fees and costs, to be deducted from the total amount of
settlement funds available to Class Claimants.
o A settlement payment issued to all Class Claimants who submit a timely claim
and qualify for a payment according to the terms outlined in Section 2.8 of the
Settlement Agreement, including claims approved in the appeals process; and
A robust release signed by participating Class Members.
It was this settlement that the Court preliminarily approved as referenced above and formed the
basis of the claims process.

Per the Motion, the Court approved the appointment of Defendants as Claim:
Administrator, approved Mitchell Cobeaga, Esq. as Appeals Administrator and approved
proposed Notice of Settlement of the class action lawsuit. The Court also agreed to a notice
process that was set out in the Settlement Agreement and was designed to meet due proces:
requirements, providing the best notice practicable to all Class Members who could be
reasonably located. All obligations related to the claims and appeal processes have beer
satisfied by the Parties.

At this time, final approval of the settlement is appropriate. A balancing of the relevan
factors, including the reaction of Class Members to the proposed settlement, demonstrates tha
the Settlement Agreement is fair, reasonable, and adequate. There is no evidence of any fraud
overreaching, or collusion between the settling Parties. For these reasons, the Partie
respectfully ask that following the May 25, 2017 Fairness Hearing, the Court (1) approve the

Settlement under Rule 23(¢) and give final approval to certify the settlement class, (2) give fina
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approval of Plaintiffs’ request for attorneys’ fees and costs; and (3) enter the Parties’
Final Order submitted in conjunction with this Motion for Final Approval.
1L THE CLAIMS PROCESS

Defendants, as Claims Administrator, sct about to and did fulfill their obligations in
timely fashion to attempt to provide notice via mail and e-mail to all potential Class C
utilizing last known physical addresses and e-mail addresses in the possession of
For notices mailed that were returned as undeliverable, Defendants and Class Counsel
a skip trace to locate updated addresses. Defendants then re-mailed notices to Class
for which an updated address could be located. The results of this process are attached hereto
the Declaration of Kimberly R. McGuire. See Exhibit “3”. Further, Defendants fulfilled
obligation to attempt to provide notice via mail to Class Claimants who submitted claims prior
the claims bar date whose Claim Forms appeared to be incomplete.' Id. Therefore,
requirements imposed upon the Claim Administrator regarding notice and processing of
required by the Settlement Agreement and the Court’s Order have been met.

Defendants have further satisfied their obligation as Claims Administrator to eval
claims submitted by Class Claimants pursuant to criteria identified in Section 2.8 in
Settlement Agreement, and have issued Approval and Denial Notices as appropriate.
mailed a class notice to 62,357 Class Members, of which 1,242 submitted a claim requesting

settlement payment’. See Exhibit “3”. Class Counsel and Defendants established “hotlines”

! See Section 2.8(A) of the Settlement Agreement.

2 The 1,241 Class Claimants who submitted claims does not include potential class members
claims were resolved during the pendency of this action, but prior to the claims process.

6
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assist Class Members with the claims process as needed.® 86 of the 1,242 Class Claimants
submitted a claim to Defendants were eligible to receive a settlement payment and
they received an Approval Notice stating the approved amount. See /d.

The remaining members received Denial Notices with an cxplanation of why their
was denied. Id. All Notices explained the procedure for submitting an appeal to the
Administrator, who would make the final determination as to whether a Class Claimant
for a settlement payment. Id. 124 Class Members opted out of the settlement. See N
Regarding Settlement Opt-Out Statements, attached as Exhibit “4”. Defendants received
objections to the settlement. Therefore, all requirements imposed upon the Claim
regarding processing of claims required by the Settlement Agreement and the Court’s
have been met.

Remaining obligations of Defendants are to process the settlement payments,
checks to Class Claimants, and to remit payment for attorneys’ fees and costs to Class
which cannot be completed until the Court gives final approval.

III. THE APPEAL PROCESS

Mitchell Cobeaga, Esq. and The Cobeaga Law Firm, as Appeal Administrator, set
to and did fulfill their obligations in a timely fashion to evaluate all appeals submitted by
Claimants pursuant to terms identified in Section 2.8 in the Settlement Agreement, and ha
issued all final rulings. See Declaration of Rachel N. Solow, Esq. attached hereto as
“5"  Therefore, all requirements imposed upon the Appeal Administrator regarding

of appeals required by the Settlement Agreement and the Court’s Order have been met.

3 Class Counsel received approximately 600 inquires through their (1) main telephone line; (2)
hotline, and (3) office walk-ins. Both Class Counsel and Defendants’ call centers provided access
Spanish speaking individuals who could assist with translations.

7
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A total of 55 appeals were submitted. 21 appeals were approved. Id. As such, the total
number of valid claims (including those deemed valid by the Appeals Administrator) is 107 for ¢
total combined amount of $99,218.31 to be paid upon final approval of the settlement.

Fces paid to the Appeal Administrator totaled $50,000. Id. Although the Administrator’s
fees were deducted from the capped amount Defendants agreed to pay for valid claims, the
rem amount of eligible funds are sufficient to fully compensate all 107 Class Claimant:
who were determined to have valid claims. Therefore, Class Claimants were not assessed with
any costs of the settlement administration.

IV. THE SETTLEMENT IS REASONABLE AND SHOULD BE APPROVED.

This Court has already expressed that the settlement is within the bounds o
reasonableness, subject to any objections received. Since no objections were received, the
settlement should be summarily approved.

A, Standards Governing Final Approval of a Class Action.

The law favors settlement, particularly in class actions and other complex cases. Vai
Bronkhorst v. Safeco Corp., 529 F.2d 943, 950 (9th Cir. 1976). Final approval of a propose«
class action settlement will be granted where it is established that the proposed settlement i
“fair, reasonable, and adequate.” Rule 23(¢)(2). The trial court has broad powers to determine
whether a proposed settlement in a class action is fair. Mallick v. Superior Court, 89 Cal. App
3d 434, 438 (1979). In evaluating fairness, the Court must consider the settlement as a whole
rather than its component parts. Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998
(citation omitted). A court may not modify the terms of a negotiated settlement. Evans v. Jeff D.
475U.S.717, 727, 106 S. Ct. 1531, 89 L. Ed. 2d 747 (1986). Rather, the court’s inquiry must b
limited to the extent necessary to reach a reasoned judgment that the agreement is not the

product of fraud or overreaching by, or collusion between, the settling parties, and that the
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settlement, taken as a whole, is fair, reasonable and adequate to all concemed. Officers
Justice, 688 F.2d at 625. The court’s role is to protect the rights of the unnamed class
Id. at 624.
In determining whether a class action settlement should be finally approved, this
should consider:
The strength of plaintiffs’ case; the risk, expense, complexity, and likely duration
of further litigation; the risk of maintaining class action status throughout the trial,
the amount offered in settlement; the extent of discovery completed, and the state
of the proceedings; the experience and views of counsel, the presence of a
governmental participant; and the reaction of the class members to the proposed

settlement.

Churchill Village, LLC v. GE, 361 F.3d 566, 575 (9™ Cir. 2004).

Here, all of the relevant Churchill factors are met. There is no evidence of any
overreaching, or collusion between the settling Parties. Based on these findings, the
should grant final approval of the Settlement Agreement under Rule 23(e).
considerations govern the determination that a settlement is a "good faith settlement”
contemplated by NRS 17.245. The Nevada Supreme Court has held that the trial court
interpret the term “good faith" under this statute "based upon all relevant facts available
Velsicol Chemical v. Davison, 107 Nev. 360, 811 P.2d 561 (1991). Thus, factors relevant
approval under NRCP 23(e) are also germane to the good-faith determination under
17.245. Approval under both standards is appropriate here.

B. The Court should Find that all of the Relevant Churchill Factors are Met.

1. The Strength of Plaintiffs’ Case and Risk of Continued Litigation.

While Plaintiffs believe the case has merit, continued litigation would involve
expense, protracted legal battles, and other risks, which can be avoided through settlement.
recommending settlement, Class Counsel took into account the past and ongoing cost of

dispute, the scope of relief being sought and that might be provided, the cost and benefit of

9
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relief, the risks of class certification and trying the matter, and the possibility of appeals from
Court’s decision. All these factors weigh in support of approving the proposed settlement.

In addition to both Parties devoting significant time to investigating the facts and
issues, the Partics obtained further information about the merits of the claims and addi
information throughout the course of settlement negotiations and were thus able to
evaluate the respective merits of their case. Class Counsel also considered a variety of
issues associated with Class Members’ claims, including potential applicability of the
loss doctrine, and limitations potentially presented with regard to damages. Additionally,
costs of technical experts, other forensic experts, and insurance experts would be
incurred by both Parties in litigating this matter. In sum, consideration of all the facts
circumstances warrants preliminary approval of the Agreement.

There are substantial legal and practical risks associated with continued litigation, all
which were considered in reaching the Settlement Agreement. For example, Xerox disputes
Class Members incurred any damages and denies liability for any alleged wrongdoing by
Xerox further denies liability on the basis that it acted on behalf of the Silver State
Exchange, a state actor, and is therefore entitled to government immunity. Accordingly,
foregoing risks to continued litigation were considered by all parties; therefore, this
weighs in support of approving the proposed settlement as final.

2. The Amount Offered in Settlement is Fair and Reasonable.

Xerox agreed to pay up to $5,000,000.00 to satisfy valid claims submitted by
Members. The Settlement Agreement spells out how submitted claims were to be evaluated
deemed “valid” by either Xerox or the Appeals Administrator via the Appeal Process.
settlement will result in significant monetary compensation for members who submitted
claims and are therefore entitled to receive a settlement payment.

10
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If approved by this Court, 107 Class Members who submitted valid claims will
payments totaling $99,218.31. A breakdown of those payments is attached hereto as
«“6”, Valid claims represent approximately 12% percent of the total claims submitted.
figurcs were not unanticipated or unusual under these circumstances. As discussed in the
Motion for preliminary approval, the settlement funds available to pay valid claims do
include the hundreds of thousands of dollars Xerox spent to resolve potential claims prior to
during this litigation. Such claims were resolved prior to settlement due to potential
Members having significant financial and physical hardships that would be exacerbated by
delay in resolving this case. Although resolution was not possible for all such claims,
Counsel was instrumental in obtaining resolution of many large claims before the
settlement. Thus, although the Parties anticipated that the value of the remaining
claims would be small, given the number of potential Class Members, the Parties agreed
$5,000,000 in available settlement funds to ensure adequate funds were available in the
claim volume was high, or in the event larger claims were submitted.

As such, the amount to be issued to those Class Claimants who presented valid claims
fair and reasonable; therefore, this factor weighs in support of approving the proposed
as final.

3. The Extent of Investigation and Informal Discovery.

“In the context of class action settlements, ‘formal discovery is not a necessary ticket
the bargaining table’ where the parties have sufficient information to make an informed
about settlement thorough factual investigation and exchange of informal discovery.” Linney v
Cellular Alaska Partnership, 1515 F.3d 1234, 1239 (9th Cir. 1998)(quoting In re
Antitrust Litig. Am. Poultry, 669 F.2d 228, 241 (5th Cir. 1982)); see also In re Mego Fin. Corp.

Sec. Litig., 213 F.3d 454, 459 (9th Cir. 2000) as amended (June 19, 2000)(no error

11
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settlement where class counsel conducted significant investigation and worked with experts
throughout litigation). Here, the Parties reached a settlement after a thorough factual
investigation, exchange of informal discovery, and the initial exchange of formal discovery.

Prior to entering into discussions with Xerox, Class Counsel engaged in a lengthy, time-
consuming, and thorough factual investigation that included meeting with counsel for the Silver
State Health Exchange, as well as attorneys for Xerox. See Decl. of Robert Eglet attached hereto
as Exhibit “7”. Class Counsel met with approximately 100 potential Class Representatives and
Class Members, and interviewed numerous other witnesses prior to filing the subject
Complaints. As part of this investigation, Class Counsel undertook extensive informal discovery
and researched applicable law. Further, the Silver State Health Exchange responded to a formal
subpoena and produced extensive electronic data related to the claims of the Class Members. Id
These efforts support final approval of the Settlement Agreement.

4. The Settlement was the Product of Arm’s-Length Negotiations.

The Settlement Agreement is the result of arm's length bargaining between counsel for
Xerox and Class Counsel after substantial investigation by both Parties. Prior to entering into the
Settlement Agreement, the Parties met frequently to address ongoing reconciliation issues,
participated in mediation before Floyd Hale, and spent months negotiating the terms of the final
agreement. As such, the Parties view this settlement as fair and reasonable. Class Counsel has
concluded, based upon their experience in this litigation and in similar cases and their carefu
analysis of, among other things, governing law and the facts and circumstances surrounding this
action, including comprehensive discovery and investigative efforts, that the settlement is fair
reasonable and adequate, and in the best interests of the Class Members. Class Counsel's

recommendation is informed by substantial investigation during the past two years, and is
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believed by Class Counsel to be in the best interest of the Class Members. This
supports final approval of the settlement.

5. Class Counsel’s Experience and View.

Class Counsel’s judgment that the Settlement Agreement is fair and reasonable is enti
to great weight. Officers for Justice, 688 F.2d at 625; Nat’l Rural Telecomm., 221 F.R.D. at
(quotation marks and citations omitted). Here, Class Counsel has extensive experience
complex litigation, class action lawsuits, and mass tort litigation in state and federal courts.
the assistance of co-counsel from Callister & Associates, Class Counsel analyzed and
all the claims and likely defenses. See Decl. of Robert Eglet attached hereto as Exhibit “7”

After fully investigating Plaintiffs’ claims and researching the applicable law,
Counsel determined that the settlement is fair, reasonable, and adequate. /d. Based on
determination, Class Counsel recommended that the Class Representatives enter into
Settlement Agreement. Id. In reaching this determination, Class Counsel took into
similar class action cases in other jurisdictions that were litigated and settled.

Finally, the proposed settlement in this case enjoys a presumption of fairness because it
the product of negotiations conducted by experienced counsel who are fully familiar with
aspects of class action litigation. See In re General Motors Pick-Up Truck Fuel Tank Prod. Liab.
Litig., 55 F.3d 768, 785 (3d Cir. 1995), cert. denied, 516 U.S. 824 (1995) ("This
determination establishes an initial presumption of fairness when the court finds that: (1)
negotiations occurred at arm's length .... (3) the proponents of the settlement are experienced
similar litigation .... "); see also 4 Alba Conte & Herbert Newberg, Newberg on Class Actions
11.41 at 90 (2002); Manual for Complex Litigation (Third)§ 30.42 (1995). Therefore, this

weighs in favor of granting final approval of the settlement.
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6. Reaction of Class Members to the Proposed Settlement.

The overall response to the Class Notices can be characterized as largely
and resulted in only 1,242 Claim Forms submitted by Class Claimants (despite the mailing
62,357 Class Notices). * The “reaction of the class” for purposes of final approval, however,
best analyzed specifically by examining “the quality and quantity of any and
quantity of class members who opt out.” Newberg at § 13:54; see also, e.g., Nat'l
Telecommunications Coop., 221 F.R.D. at 528-529 (“It is established that the absence of a
number of objections to a proposed class action settlement raises a strong presumption that
terms of a proposed class settlement action are favorable to the class members”).

As discussed above, 62,357 Class Members were mailed notice of the
settlement. No objections were received. See Exhibit “3”. Only 124 Class Members
to opt out. Id. Despite an overall low turnout in claims submitted, the fact that there is
complete absence of objections and only 124 opt outs from over 62,357 Class Members is a
and important factor weighing heavily in favor of final approval.

Based on the foregoing, it is respectfully requested that this Court affirm its
finding that the settlement reached by the Parties in this case is fair, reasonable and adequate.
V. CLASS COUNSEL’S REQUEST FOR ATTORNEYS’ FEES AND COSTS

Class Counsel requests final approval for its attorneys’ fees and costs in the total
of $1,750,000. Subject to this Court’s final approval, Xerox has agreed to pay Class

$1,750,000 in attorneys’ fees and costs, which shall be paid separate and apart from

4 Of the hundreds of calls fielded by the “hotlines” set up by Xerox and Class Counsel, an

majority of the inquiries reflected that potential Class Members were either generally disinterested
participating in any type of litigation, or did not believe they had outstanding premiums or
expenses to be reimbursed.

14
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settlement funds available to Class Claimants. See Settlement Agt. at § 3.1 (C). In addition to
litigating this case for over two years, Class Counsel spent hundreds of hours assisting potential
Class Members to resolve their claims prior to and during the litigation, and assisted them
through the claims and appcal process as necded. Class Counscl took these cfforts intc
consideration in setting its fee request. Moreover, such fees were taken over and above the
settlement funds made available to Class Claimants.

Class Counsel submits that an attorneys’ fees and costs in the amount of $1,750,000 i
justified, reasonable to compensate Class Counsel for their work on these cases, and takes intc
account issues unique to these particular actions. Class Counsel’s request is not opposed by
Defendants, and no Class Members filed any objections or response to the preliminary request
The attorneys’ fees and costs sought here are reasonable based on the hours Class Counse
expended on this action, and the relief obtained for the two Settlement Classes as well as the
relief of potential Class Members obtained prior to and during the litigation process. /d. at pp. 3
7.% Therefore, Class Counsel respectfully requests that the Court approve payment of attorneys
fees and costs in the sum of $1,750,000.

"
1
1
"
1
1

I

3 No incentive payments were promised or paid in connection with the Settlement Agreement.
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VL. CONCLUSION
It is respectfully requested that this Court enter final approval of the class actior

settlement as preliminarily approved and as set out in this Motion and the accompanying Order.

Dated this 5% day of May, 2017.

EGLET PRINCE GREENBERG TRAURIG
/s/ Robert T. Eglet /s/ Whitney L. Welch-Kirmse
By: By:
ROBERT T. EGLET, ESQ. MARK E. FERRARIO, ESQ.
Nevada Bar No. 3402 Nevada Bar No. 1625
ROBERT M. ADAMS, ESQ. WHITNEY L. WELCH-KIRMSE, ESQ.
Nevada Bar No. 6551 Nevada Bar No. 12129
ERICA D. ENTSMINGER, ESQ. Attorneys for Defendants

Nevada Bar No. 7432
400 South Seventh Street, Box 1, Suite 400
Las Vegas, Nevada §9101

-and-

CALLISTER & ASSOCIATES
823 Las Vegas Blvd. South
Las Vegas, Nevada 89101

Class Counsel
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of EGLET PRINCE, and that

May 5, 2017, 1 caused the foregoing document entitled MOTION
CLASS TION OF
OF A AND ENTRY

ORDER to be served upon those persons designated by the parties in the E-Service Master
for the above-referenced matter in the Eighth Judicial District Court eFiling System
accordance with the mandatory electronic service requirements of Administrative Order 1

and the Nevada Electronic Filing and Conversion Rules.

Mark E. Ferrario, Esq. MATTHEW Q. CALLISTER, ESQ.
Colin Scale, Esq. Nevada Bar No. 001396
GREENBERG TRAURIG, LLP E-Mail: mqc@call-law.com

3773 Howard Hughes Pkwy., Ste. 400 North ~ MITCHELL S. BISSON, ESQ.

Las Vegas, NV 89169 Nevada Bar No. 011920

E-Mail: mbisson@call-law.com
823 Las Vegas Blvd. South

Las Vegas, Nevada 89101
Attorneys for Plaintiffs

Attorneys for Defendants

/s/Crystal
An employee of EGLET PRINCE
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STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY

DIVISION OF INSURANCE
IN THE MATTER OF CAUSE NO. 17.0299
XEROX STATE HEALTHCARE, LLC CONSENT ORDER
/

COME NOW, the State of Nevada, Department of Business and Industry, Division of
Insurance (“Division™), by and through its counsel, Amy L. Parks, Esq., and Whitney Welch-
Kirmse, Esq., on behalf of Xerox State Healthcare, LLC and its related entities (“Xerox”), and
stipulate and agree as follows:

1. The Commissioner of Insurance (“Commissioner”) has exclusive jurisdiction to
regulate the business of insurance in the State of Nevada and has taken the position it has
jurisdiction over this matter.

2. The purpose of Nevada’s Insurance Code (Title 57 of the Nevada Revised
Statutes) includes, but is not limited to, protecting policyholders and all having an interest under
insurance policies; implementing the public interest in the business of insurance; providing
adequate standards of solidity of insurers, and of integrity and competence in conduct of their
affairs in the home offices and in the field; improving and thereby preserving state regulation of
insurance; and insuring that policyholders, claimants and insurers are treated fairly and

equitably. See Nevada Revised Statutes (“NRS”) 679A. l40(1)(a—e).l

INRS 679A.140 Purposes; construction.
1. The purposes of this Code are to:
(a) Protect policyholders and all having an interest under insurance policies;
(b) Implement the public interest in the business of insurance;
(c) Provide adequate standards of solidity of insurers, and of integrity and competence in conduct of their
affairs in the home offices and in the field;
(d) Improve and thereby preserve state regulation of ihsurance;
(e) Insure that policyholders, claimants and insurers are treated fairly and equitably; . ..
(Added to NRS by 1971, 1559).
LGL-0488"

1692



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3. On November 7, 2016, the Commissioner of Insurance issued an Order adopting
the examination report for Examination No. 2395 (“the examination™). The examination was a
limited scope review of Choice Administrators Insurance Services, Inc. (“Choice”) and ACS
Health Administrators, Inc. (“ACS”) related to premium processing functions for the contract
between Xerox and the Nevada Silver State Health Insurance Exchange.

4. The examination report noted that all premium processing services appeared to
be provided directly by Xerox.

5. The examination report identified a number of instances where premium
processing resulted in certain refunds being owed, insurance coverage issues, and overpayments
of premium.

6. The examination report also noted that, although Choice and ACS were properly
licensed in Nevada as third party administrators, Xerox was not licensed as such. The
examination report found that premium processing functions conducted for the Nevada Silver
State Health Insurance Exchange required licensure as a third party administrator pursuant to
NRS 683A.085. Xerox disputes these examination findings and contends that its activity in
Nevada did not require Xerox to be licensed as a third party administrator and that it was
sufficient for Choice and ACS to hold those licenses.

7. On April 1, 2015, the lawsuit known as Lawrence Basich et al. v. Xerox State
Healthcare, LLC and Xerox Corporation, Case No. A-14-698567-C was filed in the Eighth
Judicial District Court by certain consumers who accessed the Nevada Health Link and/or
sought to obtain insurance from the Nevada Silver State Health Insurance Exchange. These
consumers alleged that they experienced disruption in the process of obtaining insurance
coverage from carriers participating in the Nevada Silver State Health Insurance Exchange. A
related action, Patrick Casale et al. v. Xerox State Healthcare et al, Case No. A-14-706171, was
also filed on behalf of certain insurance brokers. To resolve both lawsuits, a settlement was
reached in the Basich and Casale matters where Xerox agreed to pay certain claims of Class
Members (“Xerox Settlement”), including con_szl_lmers who submitted consumer complaints to
the Division (“Consumer Complainants™) regarding disruption in obtaining insurance coverage,

LGL-05682
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refunds, or making overpayments, which have been compensated as Class Members of the
Xerox Settlement.

8. A primary focus of the Commissioner in enforcing the Insurance Code is to
protect policyholders and ensure that they are treated fairly and equitably. NRS 679B.140(1)(a)
and (e).

9. The Division has identified certain Consumer Complainants who Xerox has
agreed to compensate via the Xerox settlement. These Complainants are identified on Exhibit 1
attached hereto.” In exchange for executing the attached Release, Xerox will mail the
Complainant the corresponding settlement payment amount identified in Exhibit 1. See Release
(“Exhibit 2”). Payment will be mailed only upon Xerox’s receipt of an executed Release from
each Complainant. Payment will be mailed to the address identified on the Complainant’s
Release within 30 day of the execution of this Order. In the event a Complainant refuses to
execute the attached Release and does not receive a settlement payment, the Division will not
pursue or enforce the examination report on behalf of that Complainant and will not continue to
seek resolution of the outstanding claim.

10.  The Division is not aware of any other Complainants apart from those identified
in Exhibit 1. After the date that this Consent Order becomes a final order of the Commissioner
and Xerox issues payment to the Consumer Complainants as set forth above in this Consent
Order, all matters addressed by the examination report for Examination No. 2395 will be
resolved such that any additional complaints made by consumers to the Division related to
matters addressed by the examination report will be considered foreclosed by the Division and
Xerox.

11.  Pursuant to NRS 233B.121(5), the Division may resolve a disputed matter by

stipulation, agreed settlement, or consent order.

? The full names of the Complainants listed in Exhibit 1, which is attached hereto as a public document, have

been redacted and shall remain confidential for purposes of this Order to protect their privacy pursuant to NRS
679B.190(7). -3-

> NRS 233B.121 Notice of hearing in contested case; contents of notice; representation by counsel;
opportunity to respond and present evidence and argument; fees and mileage for wilzlgslfgﬁf)i?ﬁamal
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12.  The Division and Xerox mutually desire to resolve this matter without an
administrative hearing.

13. Xerox enters into this Consent Order to resolve any and all issues related to the
examination and is neither an admission nor acknowledgement of liability or responsibility
whatsoever on behalf of Xerox who expressly denies any and all wrongdoing or violations of
law.

NOW, THEREFORE, it is hereby AGREED and ORDERED that:

1. Once the terms of this Consent Order are approved and adopted as a final Order
of the Commissioner, and Xerox issues payment to the Consumer Complainants as set forth
above in this Consent Order, all matters addressed by and related to the examination report for

Examination No. 2395 will be resolved and no further action will be sought by the Division

disposition; voluntary surrender of license in contested case deemed disciplinary action; contents of record;
transcriptions; findings of fact.

1. In a contested case, all parties must be afforded an opportunity for hearing after reasonable notice.

2. The notice must include:

(a) A statement of the time, place and nature of the hearing.

(b) A statement of the legal authority and jurisdiction under which the hearing is to be held.

(c) A reference to the particular sections of the statutes and regulations involved.

(d) A short and plain statement of the matters asserted. If the agency or other party is unable to state the
matters in detail at the time the notice is served, the initial notice may be limited to a statement of the
issues involved. Thereafter, upon application, a more definite and detailed statement must be furnished.

3. Any party is entitled to be represented by counsel.

4. Opportunity must be afforded all parties to respond and present evidence and argument on all issues involved.
An agency may by regulation authorize the payment of fees and reimbursement for mileage to witnesses in the
same amounts and under the same conditions as for witnesses in the courts of this state.

5. Unless precluded by law, informal disposition may be made of any contested case by stipulation, agreed
settlement, Consent Order or default. If an informal disposition is made, the parties may waive the requirement for
findings of fact and conclusions of law.

6. The voluntary surrender of a license in a contested case shall be deemed to constitute disciplinary action
against the licensee.

7. The record in a contested case must include:

(a) All pleadings, motions and intermediate rulings.

(b) Evidence received or considered.

(c) A statement of matters officially noticed.

(d) Questions and offers of proof and objections, and rulings thereon.

(e) Proposed findings and exceptions.

(f) Any decision, opinion or report by the hearing officer presiding at the hearing.

8. Oral proceedings, or any part thereof, must be transcribed on request of any party. The party making the
request shall pay all the costs for the transcription.

9. Findings of fact must be based exclusively on a prepoArderance of the evidence and on matters officially
noticed.

(Added to NRS by 1967, 808; A 1977, 56, 1062; 1985, 350; 2015, 707).
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against Xerox on any claims related to any issues raised or which could have been raised in the
examination report, including those over which the Division has jurisdiction and which relate to
the contract between Xerox State Healthcare, LLC and the Nevada Silver State Health
Insurance Exchange.

2. Nothing contained in this Consent Order shall prevent Xerox from asserting any
rights which it may have arising out of subsequent conduct or orders of the Commissioner.

3. Nothing contained in this Consent Order shall prevent the Division from
asserting any rights it may have arising out of subsequent conduct of Respondent or orders of

the Commissioner of the Division.

DATED this ay of @7! ,2017.

AMYL.P S, ESQ.
Chief Insurance Counsel

<285
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CONSENT TO ORDER

Xerox State Healthcare, LLC, neither admits nor denies the facts or conclusions stated in
this Consent Order, but hereby understands and consents to the terms of it, and agrees to comply
with the contents of the Consent Order without contesting the matter in any administrative
hearing, in the courts of Nevada, or in any other jurisdiction, as though a formal hearing had
been held in accordance with the provisions of the Nevada Revised Statutes.

DATED this | ayof ,2017.

Xerox State Healthcare, LLC

WHITNEY W H-KIRMSE, ESQ.
GreenbergTraurig, LLP

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, NV 89169

as legal counsel for Xerox State
Healthcare, LLC

ACKNOWLEDGMENT
STATE OFNEVADA )
COUNTY OF CLARK 3“‘
On this /_— day of , 2017, WHITNEY WELCH-KIRMSE, ESQ.

personally appeared before me, who is personally known to me or proved on the basis of
satisfactory evidence to be the person whose signature is affixed to the foregoing Consent to
Order, who acknowledged to me that he executed the same freely and voluntarily and for the

uses and purposes therein described.

Harry Rhoackes
Aubiio
ol Nevada
Sxpires: 9-102019
Cortificate Noz 1

NO ARY PUBLIC
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ORDER OF THE COMMISSIONER
IT IS HEREBY ORDERED that in the matter of Xerox State Healthcare, LLC, Cause
No. 17.0299, the terms described in this Consent Order are accepted and adopted as the final
Order in this matter.

w
IT IS SO ORDERED this " day of C ¢ or , 2017.

BARBA D.RICHARDSON
Commissioner of Insurance

-7-

LGL-05887
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EXHIBIT 1 - REDACTED

Complainant Amount

C.R. $626.08
J.S. $1,375.38
H. S. $1,185.03
A A F. $2,853.00
. A-.M. $768.96
S.D. $6,350.75
E. B. $1,527.41
N. F. $1,350.81
P.A. $2,130.00
J.J. $443.52
J.R. $282.00
LV 420981756v1

LGL-05789

1700
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EXHIBIT 2

RELEASE

I understand that a lawsuit was brought by consumers who accessed the Nevada Health
Link from October 1, 2013 through May 31, 2014 in order to obtain health insurance for
the period of January 1, 2014 through December 31, 2014. I hereby consent and agree to
join the case of Lawrence Basich et al. v. Xerox State Healthcare, LLC and Xerox
Corporation, Case No.A-14-698567-C. 1 further agree to be bound by the class action
settlement reached in that case and which was approved by the Court as fair, adequate, and
reasonable.

My signature below constitutes a full and complete release and discharge of Xerox State
Healthcare, LLC and Xerox Corporation (“Defendants”) and the State of Nevada Ex Rel.,
Silver State Health Insurance Exchange their present and former owners, stockholders,
predecessors, successors, assigns, agents, directors, officers, employees, representatives,
insurers, attorneys, parents, subsidiaries, affiliates, benefit plans, plan fiduciaries, and all
persons acting by, through, under or in concert with any of them by me and by my
respective heirs, beneficiaries, devisees, legatees, executors, administrators, trustees,
conservators, guardians, personal representatives, successors-in-interest, and assigns, from
any and all claims, demands, rights, liabilities, expenses, and losses of any kind, that I
have, had, or might have had against Defendants or the State of Nevada Ex Rel., Silver
State Health Insurance Exchange based on any act or omission that occurred at any time up
to and including the date on which I execute this agreement, related to any of the facts or
claims alleged in this Litigation or in my complaint to the Division of Insurance, arising
from use of the Nevada Health Link or applications for insurance through the Silver State
Health Exchange, even if presently unknown and/or un-asserted, interest on such claims,
and attorneys’ fees, expenses and costs in exchange for the settlement payment amount
identified in the attached Consent Order (Cause No. 17.0299) issued and approved by the
Nevada Division of Insurance.

Name (print) Signature Date

Mailing Address

LV 420981742v2

1291
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CERTIFICATE OF MAILING

I hereby certify that I have this day served the CONSENT ORDER, CAUSE NO.

17.0299, via electronic mail to:

Whitney Welch-Kirmse, Esq.
Greenberg Traurig, LLP

3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, NV 89169

EMAIL: welchkirmsew@gtlaw.com

DATED this 20™ day of October, 2017.

E ployeeo et o evada
D partment Busi ess and Industry
Division of surance
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Ashley Lacroix

From: Joseph Liebman

Sent: Wednesday, September 23, 2020 2:06 PM

To: PruntyD@gtlaw.com

Cc: John Bailey; Sharon Murnane; SwanisE@gtlaw.com; SBonham@seyfarth.com;
EMata@seyfarth.com

Subject: RE: Eighth Status Report

Attachments: 20.08.07 Resp to UHH 6th Set RFP (PItff).pdf

Don:

We already did. Unite Here Health’s Sixth Set of Requests for Production (RFP # 2) sought precisely these types of
communications between NHC and Xerox. Your client’s response does not appear to include a copy of the June 14, 2017
letter (see attached).

Additionally, this letter was produced in the receivership action, and there are no current discovery procedures
applicable to that action. But your client did cite and quote the letter in its Eighth Status Report. She should have
attached a copy as an exhibit, and my client, as a creditor in the receivership action, is entitled to that

documentation. Thus, as a professional courtesy and as counsel to a neutral and impartial receiver with ongoing duties
to the creditors of the receivership estate, | would hope that you would dedicate a couple of minutes and tracking down
the letter and sending it my way.

Thanks.

From: PruntyD@gtlaw.com [mailto:PruntyD@gtlaw.com]

Sent: Wednesday, September 23, 2020 1:48 PM

To: Joseph Liebman <JLiebman@baileykennedy.com>

Cc: ferrario@gtlaw.com; John Bailey <JBailey@baileykennedy.com>; Sharon Murnane
<SMurnane@baileykennedy.com>; SwanisE@gtlaw.com; SBonham@seyfarth.com; EMata@seyfarth.com
Subject: RE: Eighth Status Report

Joseph,
Please feel free to issue an RFP and we will respond accordingly.

Best,

Donald Prunty
Shareholder

Greenberg Traurig, LLP
10845 Griffith Peak Drive | Suite 600 | Las Vegas, NV 89135
T +1 702.938.6890

293
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From: Joseph Liebman <JLiebman@baileykennedy.com>

Sent: Wednesday, September 23, 2020 1:28 PM

To: Prunty, Donald L. (Shld-LV-LT) <PruntyD @gtlaw.com>

Cc: ferrario@gtlaw.com; John Bailey <JBailey@baileykennedy.com>; Sharon Murnane
<SMurnane@baileykennedy.com>; Swanis, Eric W. (Shld-LV-LT) <SwanisE@gtlaw.com>; Bonham, Suzanna C
<SBonham@seyfarth.com>; Mata, Emma <EMata@seyfarth.com>

Subject: Eighth Status Report

*EXTERNAL TO GT*
Don:

In the Eighth Status Report which was filed in the Receivership Action (Case No. A-15-725244-C), your law firm
referenced a June 14, 2017 letter from “Counsel for Xerox” to the Special Deputy Receiver (see page 16 of the
attached). Despite quoting portions of the letter in the Status Report, it was not attached as an exhibit. Can you
provide me with a copy of the letter by close of business on Friday? Thank you in advance.

Joseph A. Liebman, Esq. | Bailey Kennedy, LLP
8984 Spanish Ridge Avenue, Las Vegas, Nevada 89148-1302
(702) 562-8820 (main) | (702) 562-8821 (fax) | (702) 853-0750 (direct) | JLiebman@BaileyKennedy.com

www.BaileyKennedy.com

This e-mail message is a confidential communication from Bailey Kennedy, LLP and is intended only for the named
recipient(s) above and may contain information that is a trade secret, proprietary, privileged or attorney work product. If
you have received this message in error, or are not the named or intended recipient(s), please immediately notify the
sender at 702-562-8820 and delete this e-mail message and any attachments from your workstation or network mail
system.

If you are not an intended recipient of confidential and privileged information in this email, please deleteit,
notify usimmediately at postmaster @gtlaw.com, and do not use or disseminate the information.

294
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Case 3:17-cv-00298-REP Document 11 Filed 06/26/17 Page 1 of 3 PagelD# 128

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

MONUMENT CONSULTING, LLC
Plaintiff,

v Civil No. 3:17-cv-298 (REP)
XEROX CORPORATION, et al.

Defendant.

N N N N N N N N N N

MOTION TO DISMISS PLAINTIFE’S FIRST AMENDED COMPLAINT

Defendants XEROX CORPORATION and CONDUENT, INC. as assignee to Xerox
Corporation (hereinafter, collectively, “Conduent” or “Defendants”), by the undersigned counsel,
hereby move to Dismiss Plaintiff Monument Consulting, LLC’s (“Monument” or “Plaintiff”),
First Amended Complaint (Dkt. 10, the “Complaint”) pursuant to Fed. R. Civ. P. 12(b)(6).

Plaintiff fails to plead any facts which could support claims for Fraud (Count I) or Breach
of Contract (Count II). As explained in the attached memorandum, Plaintiffs fail to plead the
necessary elements of fraud, and what meager facts they do plead fall well short of the
heightened pleading standard required for fraud claims. Moreover, Plaintiff’s fraud claim is
nothing more than a claim for breach of contract; as such, Plaintiff is barred from attempting to
turn a breach of contract into a fraud claim. Plaintiff’s claim for breach of contract fails because
it relies on non-existent contractual obligations and pleads, at its core, only an affirmative
defense which cannot form the basis for a breach of contract action. Finally, this Court should
dismiss Count III (Declaratory Judgment) because it is duplicative of the parties’ respective

breach of contract claims, and this Court can resolve the parties’ rights by resolving those claims.

295
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Case 3:17-cv-00298-REP Document 11 Filed 06/26/17 Page 2 of 3 PagelD# 129

Thus, for the reasons discussed above and in the attached memorandum, Defendants

respectfully request this Court dismiss with prejudice Plaintiff’s First Amended Complaint, and

award all other such relief as it deems proper.

Dated: June 26, 2017

Respectfully submitted,

/s/

Michelle D. Gambino (Va. Bar No. 70708)
e-mail: gambinom@gtlaw.com
David G. Barger (Va. Bar No. 21652)
e-mail: bargerd@gtlaw.com

Michael A. Hass (Va. Bar No. 74974)
e-mail: hassm@gtlaw.com
GREENBERG TRAURIG, LLP

1750 Tysons Boulevard, Suite 1000
McLean, Virginia 22102

Tel: (703) 749-1300

Fax: (703) 749-1301

Counsel for Defendants/Counterplaintiff
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Case 3:17-cv-00298-REP Document

11 Filed 06/26/17 Page 3 of 3 PagelD# 130

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26th day of June, 2017, I will electronically file the

foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification

of such filing (NEF) to the following:

J. Michael Showalter (VSB No. 72272)
Matthew F. Prewitt (admitted pro hac vice)
Mark T. Doerr (admitted pro hac vice)

SCHIFF HARDIN LLP

233 South Wacker Drive, Suite 6600
Chicago, Illinois 60606

Phone: (312) 258-5561

Fax: (312) 258-5600

e-mail: mshowalter@schifthardin.com

e-mail: mprewitt@schiffthardin.com
e-mail: mdoerr@schifthardin.com

Counsel for Plaintiff/Counterdefendant,

Monument Consulting, LLC

/s/
Michelle D. Gambino (Va. Bar No. 70708)
e-mail: gambinom@gtlaw.com
David G. Barger (Va. Bar No. 21652)
e-mail: bargerd@gtlaw.com
Michael A. Hass (Va. Bar No. 74974)
e-mail: hassm@gtlaw.com
GREENBERG TRAURIG, LLP
1750 Tysons Boulevard, Suite 1000
McLean, Virginia 22102
Tel: (703) 749-1300
Fax: (703) 749-1301

Counsel for Defendants/Counterplaintiff
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2:17cv2787, Clement V. Colvin Et Al

US District Court Docket

US District Court for the District of Nevada

(Las Vegas)

This case was retrieved on 10/10/2019

Header

Case Number: 2:17¢cv2787

Date Filed: 11/03/2017

Assigned To: Judge James C. Mahan
Referred To: Magistrate Judge Peggy A. Leen
Nature of Suit: Personal Injury (360)

Cause: Tort Claim

Lead Docket: None

Other Docket: None

Jurisdiction: U.S. Government Defendant

Class Code: Closed

Closed: 11/28/2018

Statute: 28:1346

Jury Demand: None

Demand Amount: $45,000,000
NOS Description: Personal Injury

Litigants Attorneys
Mark Clement Thomas J. Gibson
Plaintiff ATTORNEY TO BE NOTICED

Nancy A. Berryhill
Defendant

Comerica Bank
Defendant

NYE Legal - THOMAS J GIBSON, PLLC

1601 E. Basin Ave., Suite 302

Pahrump, NV 89060

USA

775-209-1035 Fax: 775-624-9778
Email:Thomas@nyelegal.Com

Mark E. Woolf

LEAD ATTORNEY;ATTORNEY TO BE NOTICED
U.S. Attorney's Office

501 Las Vegas Blvd South Suite 1100

Las Vegas, NV 89101

USA

702-388-6336 Email:Mark.Woolf@usdoj.Gov

Mark E Ferrario

LEAD ATTORNEY;ATTORNEY TO BE NOTICED
Greenberg Traurig

10845 Griffith Peak Suite 600

Las Vegas, NV 89135

USA

702-792-3773 Fax: 702-792-9002
Email:Ferrariom@gtlaw.Com

Whitney Welch-Kirmse
LEAD ATTORNEY;ATTORNEY TO BE NOTICED
Greenberg Traurig, LLP
10845 Griffith Peak Drive Suite 600
299
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Litigants

2:17¢cv2787, Clement V. Colvin Et Al

Attorneys

Page 2 of 7

Xerox Corporation
Defendant

United States of America
Defendant

Proceedings

Las Vegas, NV 89135
USA

702-792-3773 Fax: 702-793-9002

Email:Welchw@gtlaw.Com
Mark E Ferrario

LEAD ATTORNEY;ATTORNEY TO BE NOTICED

Greenberg Traurig

10845 Griffith Peak Suite 600
Las Vegas, NV 89135

USA

702-792-3773 Fax: 702-792-9002

Email:Ferrariom@gtlaw.Com

Whitney Welch-Kirmse

LEAD ATTORNEY;ATTORNEY TO BE NOTICED

Greenberg Traurig, LLP

10845 Griffith Peak Drive Suite 600

Las Vegas, NV 89135
USA

702-792-3773  Fax: 702-793-9002

Email:Welchw@gtlaw.Com
Mark E. Woolf

LEAD ATTORNEY;ATTORNEY TO BE NOTICED

U.S. Attorney's Office

501 Las Vegas Blvd South Suite 1100

Las Vegas, NV 89101
USA

702-388-6336 Email:Mark.Woolf@usdoj.Gov

# Date

Proceeding Text

Source

1 11/03/2017

COMPLAINT against All Defendants (Filing fee $400 receipt
number 0978-4842124), filed by Mark Clement. Proof of service
due by 2/1/2018. (Attachments: # 1 Summons Direct Express, # 2
Summons Xerox, # 3 Summons Clovin, # 4 Civil Cover
Sheet)(Gibson, Thomas) NOTICE of Certificate of Interested
Parties requirement: Under Local Rule 7.1-1, a party must
immediately file its disclosure statement with its first appearance,
pleading, petition, motion, response, or other request addressed
to the court. (Entered: 11/03/2017)

11/03/2017

Case assigned to Judge James C. Mahan and Magistrate Judge
Peggy A. Leen. (JM) (Entered: 11/03/2017)

2 11/03/2017

CERTIFICATE of Interested Parties filed by Mark Clement. There
are no known interested parties other than those participating in
the case . (Gibson, Thomas) (Entered: 11/03/2017)

3 11/08/2017

NOTICE: Attorney Action Required to Proposed Summons
attached to 1 Complaint. ERROR: Summons not issued due to
wrong summons form used. The clerk’s office will not issue
summons which are not submitted on the designated form.
CORRECTION: Attorney Thomas Gibson advised to download
and complete, pursuant to FRCP 4, "AO 440 (Rev. 06/12)
Summons in a Civil Action" form from the Court's Website at

Joseph Liebman
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2:17¢cv2787, Clement V. Colvin Et Al

Page 3 of 7

Date

Proceeding Text

Source

www.nvd.uscourts.gov; and refile using the event "Proposed
Summons to be issued".(EDS) (Entered: 11/08/2017)

01/18/2018

ERROR: Document not filed pursuant to LR IC 2-2(c) by attorney.
CORRECTION: Attorney advised to refile documents using the
correct event. SUMMONS Returned Unexecuted by Mark
Clement as to Nancy A. Berryhill. (Gibson, Thomas) Modified on
1/19/2018 (TR). (Entered: 01/18/2018)

01/18/2018

ERROR: Document not filed pursuant to LR IC 2-2(c) by attorney.
CORRECTION: Attorney advised to refile documents using the
correct event. SUMMONS Returned Unexecuted by Mark Clement
as to Comerica Bank. (Gibson, Thomas) Modified on 1/19/2018
(TR). (Entered: 01/18/2018)

01/18/2018

ERROR: Document not filed pursuant to LR IC 2-2(c) by attorney.
CORRECTION: Attorney advised to refile documents using the
correct event. SUMMONS Returned Unexecuted by Mark
Clement as to Xerox Corporation. (Gibson, Thomas) Modified on
1/19/2018 (TR). (Entered: 01/18/2018)

01/19/2018

SECOND NOTICE: of Non Compliance with LR IC 2-2(c) and
Attorney Action Required to 4 Summons Returned Unexecuted, 6
Summons Returned Unexecuted, 5 Summons Returned
Unexecuted. ERROR: Wrong event selected by attorney Thomas
Gibson CORRECTION: Attorney advised to refile documents 4 ,
5, and 6 using the correct Proposed Summons to be Issued,
pursuant to LR IC 2-2(c).Documents 4 , 5, and 6 terminated as
filed in error. (no image attached) (TR) (Entered: 01/19/2018)

01/19/2018

PROPOSED SUMMONS to be issued Social Security
Commissioner by Plaintiff Mark Clement. (Gibson, Thomas)
(Entered: 01/19/2018)

01/19/2018

PROPOSED SUMMONS to be issued Comerica by Plaintiff Mark
Clement. (Gibson, Thomas) (Entered: 01/19/2018)

10

01/19/2018

PROPOSED SUMMONS to be issued Xerox by Plaintiff Mark
Clement. (Gibson, Thomas) (Entered: 01/19/2018)

11

01/19/2018

Summons Issued as to Comerica Bank, Xerox Corporation. (JM)
(Entered: 01/19/2018)

12

01/19/2018

SUMMONS Issued as to Nancy A. Berryhill, U.S. Attorney and
U.S. Attorney General. (JM) (Entered: 01/19/2018)

13

02/01/2018

SUMMONS Returned Executed by Mark Clement re 9 Proposed
Summons to be issued. Comerica Bank served on 1/29/2018,
answer due 2/19/2018. (Gibson, Thomas) (Entered: 02/01/2018)

14

02/06/2018

SUMMONS Returned Executed by Mark Clement. Nancy A.
Berryhill served on 1/29/2018, answer due 2/19/2018. (Gibson,
Thomas) Corrected Image 15 Attached on 2/6/2018 (TR).
(Entered: 02/06/2018)

15

02/06/2018

NOTICE of Corrected Image/Document re 14 Summons Returned
Executed by Plaintiff Mark Clement. (Service of corrected image is
attached.) (Gibson, Thomas) (Entered: 02/06/2018)

16

02/06/2018

NOTICE: Attorney Action Required to 14 Summons Returned
Executed. Error: Incorrect PDF attached. Correction: Attorney
Thomas Gibson advised to file a Notice of Corrected
Image/Document and link to 14 Summons Returned Executed.
(no image attached) (TR) (Entered: 02/06/2018)

17

03/05/2018

MOTION to Dismiss 1 Complaint,, by Defendants Comerica Bank,
Xerox Corporation. Responses due by 3/19/2018. Discovery
Plan/Scheduling Order due by 4/19/2018. (Welch, Whitney)
NOTICE of Certificate of Interested Parties requirement: Under
Local Rule 7.1-1, a party must immediately file its disclosure
statement with its first appearance, pleading, petition, motion,
response, or other request addressed to the court. (Entered:

Joseph Liebman
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Date

Proceeding Text

Source

03/05/2018)

18

03/08/2018

SUMMONS Returned Executed by Mark Clement. Xerox
Corporation served on 2/6/2018, answer due 2/27/2018. (Gibson,
Thomas) (Entered: 03/08/2018)

19

03/08/2018

CERTIFICATE of Interested Parties by Comerica Bank, Xerox
Corporation. There are no known interested parties other than
those participating in the case (Welch, Whitney) (Entered:
03/08/2018)

20

03/23/2018

RESPONSE to 17 Motion to Dismiss, by Plaintiff Mark Clement.
Replies due by 3/30/2018. (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D, # 5 Exhibit E, # 6 Exhibit F)
(Gibson, Thomas) (Entered: 03/23/2018)

21

03/28/2018

FIRST STIPULATION FOR EXTENSION OF TIME re 17 Motion
to Dismiss, filed by Defendants Comerica Bank, Xerox
Corporation. (Welch, Whitney) Corrected image 23 attached on
4/2/2018 (RFJ). (Entered: 03/28/2018)

22

03/29/2018

MINUTE ORDER IN CHAMBERS of the Honorable Judge James
C. Mahan on 3/29/2018. Re: 21 Stipulation IT IS THE ORDER OF
THE COURT that attorney Mark E. Ferrario is in violation of LR IA
6-1(c). REQUESTS FOR CONTINUANCE, EXTENSION OF
TIME, OR ORDER SHORTENING TIME.ONCE CORRECTED
RE-FILE USING THE "NOTICE OF CORRECTED
IMAGE/DOCUMENT" EVENT IN CMECF.(no image attached)
(Copies have been distributed pursuant to the NEF - DXO)
(Entered: 03/29/2018)

23

03/29/2018

NOTICE of Corrected Image/Document re 22 Minute Order, 21
Stipulation by Defendants Comerica Bank, Xerox Corporation.
(Service of corrected image is attached.) (Welch, Whitney)
(Entered: 03/29/2018)

24

04/02/2018

ORDER Granting 21 Stipulation for Extension of Time re 17
Motion to Dismiss (First Request). Replies due by 4/6/2018.
Signed by Judge James C. Mahan on 4/2/2018. (Copies have
been distributed pursuant to the NEF - MR) (Entered: 04/02/2018)

25

04/06/2018

REPLY to Response to 17 Motion to Dismiss, by Defendants
Comerica Bank, Xerox Corporation. (Welch, Whitney) (Entered:
04/06/2018)

26

05/08/2018

NOTICE Setting Hearing: A Scheduling Conference is set for
5/14/2018 at 10:30 AM in LV Courtroom 3B before Magistrate
Judge Peggy A. Leen. (no image attached) (TKH) (Entered:
05/08/2018)

27

05/11/2018

STIPULATION FOR EXTENSION OF TIME (First Request) re
Discovery by Plaintiff Mark Clement. (Gibson, Thomas) (Entered:
05/11/2018)

28

05/14/2018

MINUTES OF PROCEEDINGS - Scheduling Conference held on
5/14/2018 before Magistrate Judge Peggy A. Leen. Crtrm
Administrator: E. Garcia; Pla Counsel: Arlette Newvine; Def
Counsel: Whitney Welch; Recording start and end times:
10:28a.m. - 10:36a.m.; Courtroom: 3B; The Court makes
preliminary remarks and hears representations of counsel
regarding the scheduling conference in this case. Parties advise
the Court that 27 Stipulation for Discovery of Time is moot.The
Court will continue this for a status and scheduling conference in
thirty (30) days, as discussed in open court. Parties are to file a
joint status report with the Court by June 8, 2018. The joint status
report shall include a scheduling plan and a discovery order,
whether any stay is appropriate, and service to any
defendants.Scheduling Conference set for Tuesday, June 12,
2018 at 9:30 AM in LV Courtroom 3B before Magistrate Judge
Peggy A. Leen. (no image attached) (Copies have been

Joseph Liebman
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Date

Proceeding Text

Source

distributed pursuant to the NEF - EMG) (Entered: 05/14/2018)

29

06/08/2018

Joint STATUS REPORT by Defendants Comerica Bank, Xerox
Corporation. (Welch, Whitney) (Entered: 06/08/2018)

30

06/12/2018

MINUTES OF PROCEEDINGS - Scheduling Conference held on
6/12/2018 before Magistrate Judge Peggy A. Leen. Crtrm
Administrator: Jeff Miller; Pla Counsel: Thomas Gibson, Esq.; Def
Counsel: Whitney Welch, Esq.; Time of Hearing: 9:30am;
Electronic Court Recorder Operator: Liberty/CRD; Recording start
and end times: 9:58:32 - 10:03:20; Courtroom: 3B; The Court
summarizes the previous proceedings. The Court hears remarks
from Counsel regarding Plaintiff's service upon the United States
and their respective positions regarding a stay. The Court will
continue this for a 30 day status conference. This Court's
Courtroom Administrator will notify the US Attorney's Office that
this matter has been scheduled for Status Hearing and that they
should have a representative here for those proceedings. A 30
day stay will be imposed in the interim. Scheduling Conference set
for 7/17/2018 at 9:30 AM in LV Courtroom 3B before Magistrate
Judge Peggy A. Leen. (no image attached) (Copies have been
distributed pursuant to the NEF - JAM) (Entered: 06/13/2018)

31

07/17/2018

MINUTES OF PROCEEDINGS - Scheduling Conference held on
7/17/2018 before Magistrate Judge Peggy A. Leen. Crtrm
Administrator: Jeff Miller; Pla Counsel: Thomas Gibson, Esq.; Def
Counsel: Jason Hicks, Esq.; Time of Hearing: 9:30am; Electronic
Court Recorder Operator: Liberty/CRD; Recording start and end
times: 9:30:43 - 9:37:00; Courtroom: 3B; The Court summarizes
the previous proceedings. US Attorney Mark Woolf is present. The
Court confirms with Mr. Woolf that service was effectuated on the
US Attorneys Office and they will file their response in the normal
course in the manner of filing a Motion to Dismiss. Plaintiff's
Counsel represents that he will not need to complete any
discovery in order to respond to the Government's Motion to
Dismiss and that the issue can be decided as a matter of law. The
Court discusses with Counsel a stay pending the decision on the
dispositive motions. IT IS ORDERED: The Court will enter a stay
in this case and a proposed Discovery Plan and Scheduling Order
within 14 days from decision on the dispositive motions for any
claims that survive. (no image attached) (Copies have been
distributed pursuant to the NEF - JAM) (Entered: 07/17/2018)

32

07/17/2018

AMENDED MINUTES OF PROCEEDINGS - Scheduling
Conference held on 7/17/2018 before Magistrate Judge Peggy A.
Leen. Crtrm Administrator: Jeff Miller; Pla Counsel: Thomas
Gibson, Esq.; Def Counsel: Jason Hicks, Esq.; Time of Hearing:
9:30am; Electronic Court Recorder Operator: Liberty/CRD;
Recording start and end times: 9:30:43 - 9:37:00; Courtroom: 3B;
The Court summarizes the previous proceedings. US Attorney
Mark Woolf is present. The Court confirms with Mr. Woolf that
service was effectuated on the US Attorneys Office and they will
file their response in the normal course in the manner of filing a
Motion to Dismiss. Plaintiff's Counsel represents that he will not
need to complete any discovery in order to respond to the
Government's Motion to Dismiss and that the issue can be
decided as a matter of law. Defendants' Comerica and Xerox have
filed a motion to dismiss which raises the court's subject matter
jurisdiction. Counsel for the government also intends to file a
motion to dismiss by the deadline for filing an answer or
responsive pleading. The Court discusses with Counsel a stay
pending the decision on the dispositive motions. IT IS ORDERED:
A stay is entered pending decision of defendants' motions to
dismiss. The parties shall submit a proposed discovery plan and

Joseph Liebman
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Date

Proceeding Text

Source

scheduling order within 14 of decision of dispositive motions for
any claims that survive. (no image attached) (Entered:
07/19/2018)

33

08/06/2018

MOTION to Dismiss 1 Complaint,, by Defendants Nancy A.
Berryhill, United States of America. Responses due by 8/20/2018.
Discovery Plan/Scheduling Order due by 9/20/2018.
(Attachments: # 1 Declaration Brandon Dell'Aglio) (Woolf, Mark)
NOTICE of Certificate of Interested Parties requirement: Under
Local Rule 7.1-1, a party must immediately file its disclosure
statement with its first appearance, pleading, petition, motion,
response, or other request addressed to the court. (Entered:
08/06/2018)

34

08/09/2018

JOINDER to 33 Motion to Dismiss,, by Defendants Comerica
Bank, Xerox Corporation. (Welch, Whitney) (Entered: 08/09/2018)

35

08/20/2018

First STIPULATION FOR EXTENSION OF TIME (First Request)
To Respond to Defendant's Motion to Dismiss re 33 Motion to
Dismiss,, by Plaintiff Mark Clement. (Gibson, Thomas) (Entered:
08/20/2018)

36

08/20/2018

ORDER granting 35 Stipulation; Re: 33 Motion to Dismiss,
Responses due by 8/30/2018. Signed by Judge James C. Mahan
on 8/20/2018. (Copies have been distributed pursuant to the NEF
- JM) (Entered: 08/20/2018)

37

08/28/2018

NOTICE of Change of Address by Whitney Welch-Kirmse.
(Welch-Kirmse, Whitney) (Entered: 08/28/2018)

38

08/30/2018

Second STIPULATION FOR EXTENSION OF TIME (Second
Request) To Respond to Defendant's Motion to Dismiss re 33
Motion to Dismiss,, 35 Stipulation by Plaintiff Mark Clement.
(Gibson, Thomas) (Entered: 08/30/2018)

39

08/30/2018

ORDER granting 38 Stipulation; Re: 33 Motion to Dismiss,
Responses due by 9/13/2018. Signed by Judge James C. Mahan
on 8/30/2018. (Copies have been distributed pursuant to the NEF
- JM) (Entered: 08/30/2018)

40

09/12/2018

Third STIPULATION FOR EXTENSION OF TIME (Third Request)
To Respond re 33 Motion to Dismiss,, by Plaintiff Mark Clement.
(Gibson, Thomas) (Entered: 09/12/2018)

41

09/12/2018

ORDER granting 40 Stipulation; Re: 33 Motion to Dismiss.
Responses due by 10/4/2018. Signed by Judge James C. Mahan
on 9/12/2018. (Copies have been distributed pursuant to the NEF
- JM) (Entered: 09/12/2018)

42

10/04/2018

RESPONSE to 33 Motion to Dismiss,, by Plaintiff Mark Clement.
Replies due by 10/11/2018. (Attachments: # 1 Exhibit A - Fraud
Applications, # 2 Exhibit B -DE Denial of Admin Claim, # 3 Exhibit
C - Demand Letter, # 4 Exhibit D - Final Notice, # 5 Exhibit E -
Follow Up letter, # 6 Exhibit F - Final Notice) (Gibson, Thomas)
(Entered: 10/04/2018)

43

10/10/2018

STIPULATION FOR EXTENSION OF TIME (First Request) re 33
Motion to Dismiss,, by Defendants Nancy A. Berryhill, United
States of America. (Woolf, Mark) (Entered: 10/10/2018)

44

10/25/2018

REPLY to Response to 33 Motion to Dismiss,, by Defendants
Nancy A. Berryhill, United States of America. (Woolf, Mark)
(Entered: 10/25/2018)

45

11/28/2018

ORDER granting 33 Motion to Dismiss; ORDER granting 43
Stipulation; ORDER denying 17 Motion to Dismiss; Signed by
Judge James C. Mahan on 11/28/2018. (Copies have been
distributed pursuant to the NEF - JM) (Entered: 11/28/2018)

46

11/28/2018

CLERK'S JUDGMENT in favor of Comerica Bank, United States
of America, Xerox Corporation, Nancy A. Berryhill against Mark
Clement. Signed by Clerk of Court Debra K. Kempi on

Joseph Liebman
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# Date Proceeding Text Source
11/28/2018. (Copies have been distributed pursuant to the NEF -
JM) (Entered: 11/28/2018)
Judgments
Date In Favor Of Against Amount Intere  Court Statu  Statu
st Cost S S
Date
11/28/ Nancy A. Mark Clement ~ $0.00 0.00% $0.00 No 11/28/
2018 Berryhill Paym 2018
ent
11/28/ Comerica Bank Mark Clement $0.00 0.00% $0.00 No 11/28/
2018 Paym 2018
ent
11/28/ United States Mark Clement $0.00 0.00% $0.00 No 11/28/
2018 of America Paym 2018
ent
11/28/ Xerox Mark Clement $0.00 0.00% $0.00 No 11/28/
2018  Corporation Paym 2018
ent
Copyright © LexisNexis CourtLink, Inc. All Rights Reserved.
**+ TH|S DATA IS FOR INFORMATIONAL PURPOSES ONLY ***
End of Document
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John Bailey

.
From: PruntyD@gtlaw.com
Sent: Friday, June 26, 2020 4:07 PM
To: John Bailey
Cc: ferrariom@gtlaw.com
Subject: Re: letter of June 16
Dear John:

We are in receipt of your letter dated June 16, 2020. We are frankly surprised that you would even ask for information
that would be protected in any event by the attorney client privilege and or the work product doctrine. To the extent
that you seek discovery, it should be properly pursued through the discovery process. Your request appears to be based
on false assumptions and a continuation of the tactics your clients have employed from the outset of this case. Rather
than defending their conduct your clients have continually tried to delay the proceeding, claimed they didn’t have
information and in general avoided proving they fulfilled their obligations to NHC.

We would ask you to illustrate how your clients’ failures to fulfill their duties to NHC could in any way be excused by any
conduct of the exchange or its contractor Xerox. Further we would request that you provide a detailed analysis
demonstrating your clients fulfilled each of their obligations to NHC. If you don’t respond to these inquiries, we will
assume that you are conceding you have no defense to the claims being asserted nor any recognized defense based on
the conduct of the exchange or its contractor.

Best,

Donald Prunty
Shareholder

Greenberg Traurig, LLP

10845 Griffith Peak Drive

Suite 600 | Las Vegas, NV 89135

T +1 702.938.6890

PruntyD@agtlaw.com | www.gtlaw.com | View GT Biography

GreenbergTraurig

If you are not an intended recipient of confidential and privileged information in this email, please delete it,
notify us immediately at postmaster@gtlaw.com, and do not use or disseminate the information.
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GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive
Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

ELECTRONICALLY SERVED
8/7/2020 4:29 PM

RESP
MARK E. FERRARIO, ESQ.
Nevada Bar No. 001625
ERIC W. SWANIS, ESQ.
Nevada Bar No. 006840
DONALD L. PRUNTY, ESQ.
Nevada Bar No. 008230
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059
GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive, Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Email: ferrariom@gtlaw.com
swanise@gtlaw.com
pruntyd@gtlaw.com
meierg@gtlaw.com

Counsel for Plaintiff
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, EX REL. CASE NO. A-17-760558-B
COMMISSIONER OF INSURANCE,
BARBARA D. RICHARDSON, IN HER DEPARTMENT XVI
OFFICIAL CAPACITY AS RECEIVER FOR
NEVADA HEALTH CO-OP,

PLAINTIFF’S RESPONSE TO
Plaintiff, UNITE HERE HEALTH’S THIRD
SET OF INTERROGATORIES
V.

MILLIMAN, INC., a Washington Corporation;
JONATHAN L. SHREVE, an Individual;
MARY VAN DER HEIIDE, an Individual;
MILLENNIUM CONSULTING SERVICES,
LLC, a North Carolina Corporation; LARSON
& COMPANY P.C., a Utah Professional
Corporation; DENNIS T. LARSON, an
Individual, MARTHA HAYES, an Individual,
INSUREMONKEY, INC., a Nevada
Corporation; ALEX RIVLIN, an Individual;
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

NEVADA HEALTH SOLUTIONS, LLC, a
Nevada Limited Liability Company; PAMELA
EGAN, an Individual; BASIL C. DIBSIE, an
Individual; LINDA MATTOON, an Individual;
TOM ZUMTOBEL, an Individual; BOBBETTE
BOND, an Individual; KATHLEEN SILVER,
an Individual; UNITE HERE HEALTH, is a
multi-employer health and welfare trust as
defined in ERISA Section 3(37); DOES I
through X inclusive; and ROE
CORPORATIONS I-X, inclusive,

Defendants.

Pursuant to Rule 33 of the Nevada Rules of Civil Procedure, Plaintiff, Barbara D.
Richardson, Commissioner of Insurance in the State of Nevada, in her official capacity as
Permanent Receiver of Nevada Health CO-OP (“Plaintiff”), by and through her counsel of
record, the law firm of Greenberg Traurig, LLP, hereby responds to Defendant UHH’s
(“UHH”) Third Set of Interrogatories as set forth below. Discovery is ongoing and Plaintiff
reserves the right to supplement these responses should additional information be
discovered:

GENERAL OBJECTIONS

Plaintiff has not completed its investigation and/or discovery of all facts which
support claims and defenses of this action. Plaintiff therefore requests, and specifically
reserves, the right to supplement its responses to these discovery requests and to provide
additional information and materials as such become known and available.

Plaintiff also reserves the right to object on any ground to the use of any information
provided herein in any proceeding whatsoever, and to object at any time to these or further
discovery requests from UHH. Plaintiff provides its written responses below subject to the
following General Objections as may be applicable to the particular discovery requests:
/1]

/1]
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. Plaintiff objects to these interrogatories to the extent they seek
information or documents not relevant to the claim or defense of any party in this
action or are otherwise beyond the scope of permissible discovery.

2. Plaintiff objects to these interrogatories to the extent they seek
information or the identification or production of documents protected by the
attorney-work product doctrine, the attorney-client privilege, or are otherwise
privileged or protected from discovery.

3. Plaintiff objects to these interrogatories to the extent they seek
information or the identification or production of documents not known to Plaintiff,
already known to UHH, or are readily ascertainable by UHH through more
appropriate means.

No incidental or implied admissions are intended by the responses set forth herein.
The fact that Plaintiff has objected to, or answered, any request or part thereof, or has not
yet completed her response to any request or part thereof, should not be taken as an
admission that Plaintiff accepts or admits the existence of any facts set forth or presupposed
by such request, or that such response or objection constitutes admissible evidence. Plaintiff
reserves the right to claim any privilege, confidentiality, or to raise any objection that
becomes known upon further investigation or discovery. Subject to, and without waiving
the foregoing objections, Plaintiff issues her responses to UHH’s Third Set of
Interrogatories as follows:

RESPONSES TO UNITE HERE HEALTH’S
THIRD SET OF INTERROGATORIES

INTERROGATORY NO. 30:

Did Plaintiff, NHC and/or NDOI settle any potential claims for relief and/or causes
of action against Xerox and/or any of its affiliates, parent entities, and/or subsidiaries
relating to Xerox’s involvement with the Silver State Health Insurance Exchange? If so,
provide:

> The date of the settlement;
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

> The material terms of the settlement; and
> The names of the attorneys involved in negotiating the settlement.

RESPONSE TO INTERROGATORY NO. 30:

Plaintiff objects to this interrogatory in that the term “affiliate” is undefined and
ambiguous as used. Plaintiff has not entered into any settlement of any potential claims
against Xerox. As to the other entities listed, Plaintiff is not aware of any such settlements.
As for the NDOI, the Plaintiff is not aware of any such settlements. On information and
belief Xerox has entered into and settled class action claims by certain insureds and vendors
which may overlap with those represented by the Plaintiff in this case. Plaintiff was not a
party to those actions or settlements.

INTERROGATORY NO. 31:

Explain why Plaintiff did not include Xerox and/or any of its affiliates, parent
entities, and/or subsidiaries as a defendant in this action.

RESPONSE TO INTERROGATORY NO. 31:

Plaintiff objects to this interrogatory in that the term “affiliate” is undefined and
ambiguous as used. Plaintiff objects to this interrogatory in that UHH is not entitled to
information protected by attorney client privilege and the attorney work product doctrine.
As UHH’s counsel is aware, case strategies, mental impressions, conclusions, opinions, or
legal theories are not discoverable. This interrogatory is clearly asking for NHC counsel’s
strategies, opinions, and legal theories, which are protected. Notwithstanding and without
waiving the above, on information and belief Xerox was a vendor of the Silver State Health
Insurance Exchange and had no direct contractual relationship with NHC. In this instant
case, based on the merits and resources of the receivership, Plaintiff elected to pursue those
entities and individuals that were most directly responsible for NHC’s damages, namely the
/1]

/1]
/1]
/1]
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

Defendants. Plaintiff reserves the right to pursue any person or entity, including Xerox, in

this, separate or associated litigation, based on applicable evidence as may be discovered.

DATED this 7th day of August 2020.

ACTIVE 51878901v1

GREENBERG TRAURIG, LLP

/s/ Donald L. Prunty

MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625

ERIC W. SWANIS, ESQ.
Nevada Bar No. 6840
DONALD L. PRUNTY, ESQ.
Nevada Bar No. 8230
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059
10845 Griffith Peak Drive, Suite 600
Las Vegas, Nevada 89169

Counsel for Plaintiff
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

CERTIFICATE OF SERVICE

I hereby certify that on August 7, 2020, a true and correct copy of the foregoing
PLAINTIFE’S RESPONSES TO UNITE HERE HEALTH’S THIRD SET OF

INTERROGATORIES was submitted for service using the Odyssey eFileNV Electronic

Service system and served on all parties with an email address on record, pursuant to
Administrative Order 14-2 and Rule 9 of the N.E.F.C.R. The date and time of the electronic

proof of service is in place of the date and place of deposit in the United States mail.

/s/ Evelyn Escobar-Gaddi
An employee of Greenberg Traurig, LLP
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GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive
Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

ELECTRONICALLY SERV
8/7/2020 5:23 PM

RESP
MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625
ERIC W. SWANIS, ESQ.
Nevada Bar No. 6840
DONALD L. PRUNTY, ESQ.
Nevada Bar No. 8230
GLENN F. MEIER, ESQ.
Nevada Bar No. 6059
GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive, Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002
Email: ferrariom@gtlaw.com
pruntyd@gtlaw.com
meierg@gtlaw.com

Counsel for Plaintiff

ED

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA, EX REL.
COMMISSIONER OF INSURANCE,
BARBARA D. RICHARDSON, IN HER
OFFICIAL CAPACITY AS RECEIVER FOR
NEVADA HEALTH CO-OP,

Plaintiff,
V.

MILLIMAN, INC., a Washington
Corporation; JONATHAN L. SHREVE, an
Individual; MARY VAN DER HEIJDE, an
Individual; MILLENNIUM CONSULTING
SERVICES, LLC, a North Carolina
Corporation; LARSON & COMPANY P.C., a
Utah Professional Corporation; DENNIS T.
LARSON, an Individual;, MARTHA HAYES,
an Individual; INSUREMONKEY, INC., a
Nevada Corporation; ALEX RIVLIN, an
Individual; NEVADA HEALTH
SOLUTIONS, LLC, a Nevada Limited

ACTIVE 51901305v1

Case Number: A-17-760558-B

CASE NO. A-17-760558-B

DEPARTMENT XVI

PLAINTIFF’S RESPONSE TO UNITE

HERE HEALTH’S SIXTH SET OF
REQUESTS FOR PRODUCTION
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

Liability Company; PAMELA EGAN, an
Individual; BASIL C. DIBSIE, an Individual,
LINDA MATTOON, an Individual; TOM
ZUMTOBEL, an Individual; BOBBETTE
BOND, an Individual; KATHLEEN SILVER,
an Individual; UNITE HERE HEALTH, is a
multi-employer health and welfare trust as
defined in ERISA Section 3(37); DOES I
through X inclusive; and ROE
CORPORATIONS I-X, inclusive,

Defendants.

COMES NOW Plaintiff STATE OF NEVADA, EX REL, COMMISSIONER OF
INSURANCE, BARBARA D. RICHARDSON, IN HER OFFICIAL CAPACITY AS
RECEIVER FOR NEVADA HEALTH Co-Op, (“Plaintiff”) by and through its counsel of
record, hereby answers Defendant UNITE HERE HEALTH’S (“UHH”) Sixth Set of
Requests for Production as set forth below. Discovery is ongoing and Plaintiff reserves the
right to supplement these responses should additional information be discovered:

GENERAL OBJECTIONS

Plaintiff has not completed its investigation and/or discovery of all facts which support
claims and defenses of this action. Plaintiff therefore requests, and specifically reserves, the
right to supplement its responses to these discovery requests and to provide additional
information and materials as such become known and available.

Plaintiff also reserves the right to object on any ground to the use of any information
provided herein in any proceeding whatsoever, and to object at any time to these or further
discovery requests from Silver. Plaintiff provides its written responses below subject to the
following General Objections as may be applicable to the particular discovery requests:

1. Plaintiff objects to these requests to the extent they seek information or
documents not relevant to the claim or defense of any party in this action or are

otherwise beyond the scope of permissible discovery.

/17
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

2. Plaintiff objects to these requests to the extent they seek information or
the identification or production of documents protected by the attorney-work product
doctrine, the attorney-client privilege, or are otherwise privileged or protected from
discovery.

3. Plaintiff objects to these requests to the extent they seek information or
the identification or production of documents not known to Plaintiff, already known to
UHH, or are readily ascertainable by UHH through more appropriate means.

No incidental or implied admissions are intended by the responses set forth herein. The
fact that Plaintiff has objected to, or answered, any request or part thereof, or has not yet
completed her response to any request or part thereof, should not be taken as an admission
that Plaintiff accepts or admits the existence of any facts set forth or presupposed by such
request, or that such response or objection constitutes admissible evidence. Plaintiff reserves
the right to claim any privilege, confidentiality, or to raise any objection that becomes known
upon further investigation or discovery. Subject to, and without waiving the foregoing
objections, Plaintiff issues her responses to UNITE HERE HEALTH’S Sixth Set of Requests
for Production as follows:

RESPONSES TO UNITE HERE HEALTH’S
SIXTH SET OF REQUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO. 1:

Produce any and all documents which memorialize any settlement and/or resolution
between Plaintiff (NHC and/or NDOI) and Xerox (and/or any of its affiliates, parent entities,
and/or subsidiaries), including, but not limited to, settlement agreements and/or release
agreements.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Respondent further objects to this request on the grounds that the

terms “resolution” and “affiliates” are vague and ambiguous as used and Respondent is not

3
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GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive
Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

certain what is being asked of Respondent. Notwithstanding the foregoing objections,
Respondent is not in possession of any documents responsive to this request. Respondent
notes that discovery is ongoing in this matter and reserves all rights to supplement and/or
amend this response.

REQUEST FOR PRODUCTION NO. 2:

Produce any and all documents which memorialize communications by and between
NHC (and/or NDOI) and Xerox (and/or any of its affiliates, parent entities, and/or
subsidiaries) from January 1, 2012 to the present which relate, either directly or indirectly,
to Xerox’s performance or lack thereof as a contractor for the Silver State Health Insurance
Exchange.
RESPONSE TO REQUEST FOR PRODUCTION NO. 2:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Respondent further objects to this request on the grounds that the
terms “affiliates” and “Xerox’s performance” are vague and ambiguous as used and
Respondent is not certain what is being asked of Respondent. The Special Deputy Receiver
was not in place at the time that any such potential communications would have been
generated and therefore may not have access to all possibly responsive communications.
Notwithstanding the foregoing, Respondent identifies the following documents responsive

to this request: PLAINTIFF02499435 - PLAINTIFF02499436; PLAINTIFF02499439 -

PLAINTIFF02499440; PLAINTIFF02499441 - PLAINTIFF02499442;
PLAINTIFF02499443 - PLAINTIFF02499448; PLAINTIFF02499449 -
PLAINTIFF02499453; PLAINTIFF02499454 - PLAINTIFF02499457;
PLAINTIFF02499458 - PLAINTIFF02499461; PLAINTIFF02499462 -
PLAINTIFF02499465; PLAINTIFF02499471 - PLAINTIFF02499476;
PLAINTIFF02499477 - PLAINTIFF02499481; PLAINTIFF02499482 -
PLAINTIFF02499485; PLAINTIFF02499486 - PLAINTIFF02499490;
PLAINTIFF02499491 - PLAINTIFF02499492; PLAINTIFF02499493;
4
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10845 Griffith Peak Drive
Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP

PLAINTIFF02499494; PLAINTIFF02499495; PLAINTIFF02499496;

PLAINTIFF02499497; PLAINTIFF02499498; PLAINTIFF02499499 -
PLAINTIFF02499500; PLAINTIFF02499501; PLAINTIFF02499502 -
PLAINTIFF02499503; PLAINTIFF02499504; PLAINTIFF02499505 -
PLAINTIFF02499508; PLAINTIFF02499509 - PLAINTIFF02499511;
PLAINTIFF02499512; PLAINTIFF02499513 - PLAINTIFF02499514;
PLAINTIFF02499543; PLAINTIFF02499544 - PLAINTIFF02499545;
PLAINTIFF02499546; PLAINTIFF02499547 - PLAINTIFF02499548;
PLAINTIFF02499549; PLAINTIFF02499550 - PLAINTIFF02499556;
PLAINTIFF02499557; PLAINTIFF02499558; PLAINTIFF02499559;

PLAINTIFF02499562 - PLAINTIFF02499564; PLAINTIFF02499565. Respondent notes
that discovery is ongoing in this matter and reserves all rights to supplement and/or amend

this response.

REQUEST FOR PRODUCTION NO. 3:

Produce a copy of the engagement letter (and any amendments, addendums, and/or
modifications thereto) between Plaintiff (NHC and/or NDOI) and Plaintiff’s legal counsel
for its/her representation in this case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Respondent notes that the Court has taken under
submission the issue of the scope of the attorney client and attorney work product privileges
in this case and reserves all rights to amend this response based on future rulings from the
Court on issues relating to the scope of applicable privileges. Respondent further notes that
discovery is ongoing in this matter and reserves all rights to supplement and/or amend this

response.
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

REQUEST FOR PRODUCTION NO. 4

Produce a copy of the engagement letter (and any amendments, addendums, and/or
modifications thereto) between Plaintiff (NHC and/or NDOI) and the Special Deputy
Receiver for professional services in this case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Respondent notes that the Court has taken under
submission the issue of the scope of the attorney client and attorney work product privileges
in this case and reserves all rights to amend this response based on future rulings from the
Court on issues relating to the scope of applicable privileges. Respondent further notes that
discovery is ongoing in this matter and reserves all rights to supplement and/or amend this

response.

REQUEST FOR PRODUCTION NO. 5:

Produce a copy of the engagement letter (and any amendments, addendums, and/or
modifications thereto) between Plaintiff (NHC and/or NDOI) and Palomar Financial, LLC
for professional services in this case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Notwithstanding the foregoing objection, Respondent is not in
possession of any documents responsive to this request.

REQUEST FOR PRODUCTION NO. 6:

Produce any and all conflict of interest waivers that Plaintiff’s counsel received from
NHC.
117/
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Respondent notes that the Court has taken under
submission the issue of the scope of the attorney client and attorney work product privileges
in this case and reserves all rights to amend this response based on future rulings from the
Court on issues relating to the scope of applicable privileges. Respondent further notes that
discovery is ongoing in this matter and reserves all rights to supplement and/or amend this

response.

REQUEST FOR PRODUCTION NO. 7:

Produce any and all conflict of interest waivers that Plaintiff’s counsel received from
Xerox (and/or any of its affiliates, parent entities, and/or subsidiaries).

RESPONSE TO REQUEST FOR PRODUCTION NO. 7:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Respondent notes that the Court has taken under
submission the issue of the scope of the attorney client and attorney work product privileges
in this case and reserves all rights to amend this response based on future rulings from the
Court on issues relating to the scope of applicable privileges. Respondent further notes that
discovery is ongoing in this matter and reserves all rights to supplement and/or amend this
response.

/1]
/1]
/1]
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

REQUEST FOR PRODUCTION NO. 8:

Produce any and all conflict of interest waivers that Plaintiff’s counsel received from
Valley Health System (and/or any of its affiliates, parent entities, and/or subsidiaries).

RESPONSE TO REQUEST FOR PRODUCTION NO. 8:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Respondent notes that the Court has taken under
submission the issue of the scope of the attorney client and attorney work product privileges
in this case and reserves all rights to amend this response based on future rulings from the
Court on issues relating to the scope of applicable privileges. Respondent further notes that
discovery is ongoing in this matter and reserves all rights to supplement and/or amend this
response.

REQUEST FOR PRODUCTION NO. 9:
Produce any and all billing invoices submitted by Plaintiff’s (NHC and/or NDOI)

legal counsel, vendors, consultants, and/or experts to Plaintiff (NHC and/or NDOI)
following the Court’s appointment of the Plaintiff as receiver with respect to NHC.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Furthermore, Respondent objects to this request on the grounds that
any documents responsive to this request may be protected by the attorney client privilege
and the attorney work product privilege. Notwithstanding the foregoing objections,
Respondent notes that certain non-privileged information responsive to this request has been
produced in the various receiver’s reports filed in conjunction with Eighth Judicial District
Court Case Number A-15-725244-C and are available as matters of public record.

Respondent notes that the Court has taken under submission the issue of the scope of the

8
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

attorney client and attorney work product privileges in this case and reserves all rights to
amend this response based on future rulings from the Court on issues relating to the scope
of applicable privileges. Respondent further notes that discovery is ongoing in this matter
and reserves all rights to amend this response.

REQUEST FOR PRODUCTION NO. 10

Produce any and all correspondence from NHC or its counsel to Xerox and/or the
Governor of the State of Nevada regarding: (1) problems and issues NHC was experiencing
with the Exchange and/or Xerox; and/or (2) how NHC and/or its members have been injured
by the Exchange and/or Xerox.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10:

Respondent objects to this request on the grounds that the requested documents are
neither relevant to this case nor are they reasonably calculated to lead to the discovery of
admissible evidence. Respondent further objects to this request on the grounds that the term
“problems and issues NHC was experiencing with the Exchange and/or Xerox” is vague and
ambiguous as used and Respondent is not certain what is being asked of Respondent. The
Special Deputy Receiver was not in place at the time that any such potential communications
would have been generated and therefore may not have access to all possibly responsive
communications. Notwithstanding the foregoing, Respondent identifies the following

documents responsive to this request: PLAINTIFF02499435 - PLAINTIFF02499436;

PLAINTIFF02499439 - PLAINTIFF02499440; PLAINTIFF02499441 -
PLAINTIFF02499442; PLAINTIFF02499443 - PLAINTIFF02499448;
PLAINTIFF02499449 - PLAINTIFF02499453; PLAINTIFF02499454 -
PLAINTIFF02499457, PLAINTIFF02499458 - PLAINTIFF02499461;
PLAINTIFF02499462 - PLAINTIFF02499465; PLAINTIFF02499471 -
PLAINTIFF02499476; PLAINTIFF02499477 - PLAINTIFF02499481;
PLAINTIFF02499482 - PLAINTIFF02499485; PLAINTIFF02499486 -
PLAINTIFF02499490; PLAINTIFF02499491 - PLAINTIFF02499492;
PLAINTIFF02499493; PLAINTIFF02499494; PLAINTIFF02499495;
9
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PLAINTIFF02499496; PLAINTIFF02499497; PLAINTIFF02499498;

PLAINTIFF02499499 - PLAINTIFF02499500; PLAINTIFF02499501;
PLAINTIFF02499502 - PLAINTIFF02499503; PLAINTIFF02499504;
PLAINTIFF02499505 - PLAINTIFF02499508; PLAINTIFF02499509 -
PLAINTIFF02499511; PLAINTIFF02499512; PLAINTIFF02499513 -
PLAINTIFF02499514; PLAINTIFF02499543; PLAINTIFF02499544 -
PLAINTIFF02499545; PLAINTIFF02499546; PLAINTIFF02499547 -
PLAINTIFF02499548; PLAINTIFF02499549; PLAINTIFF02499550 -
PLAINTIFF02499556; PLAINTIFF02499557; PLAINTIFF02499558;
PLAINTIFF02499559; PLAINTIFF02499562 - PLAINTIFF02499564;

PLAINTIFF02499565. Respondent notes that discovery is ongoing in this matter and
reserves all rights to supplement and/or amend this response.
DATED this 7th day of August 2020.
GREENBERG TRAURIG, LLP

/s/ Donald L. Prunty

MARK E. FERRARIO, ESQ.
Nevada Bar No. 1625

ERIC W. SWANIS, ESQ.
Nevada Bar No. 6840
DONALD L. PRUNTY, ESQ.
Nevada Bar No. 8230
GLENN F. MEIER, ESQ.
Nevada Bar No. 6059

10845 Griffith Peak Drive, Suite 600
Las Vegas, Nevada 89169
Counsel for Plaintiff
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Suite 600
Las Vegas, Nevada 89135
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive

CERTIFICATE OF SERVICE

I hereby certify that on August 7, 2020, a true and correct copy of the foregoing
PLAINTIFE’S RESPONSES TO UNITE HERE HEALTH’S SIXTH SET OF

REQUESTS FOR PRODUCTION was submitted for service using the Odyssey eFileNV

Electronic Service system and served on all parties with an email address on record, pursuant
to Administrative Order 14-2 and Rule 9 of the N.E.F.C.R. The date and time of the electronic

proof of service is in place of the date and place of deposit in the United States mail.

/s/ Evelyn Escobar-Gaddi
An employee of Greenberg Traurig, LLP
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To:
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efilingmail@tylerhost.net

Thursday, October 8, 2020 5:35 PM

BKfederaldownloads

Courtesy Copy of Service for Case: A-15-725244-C, State of Nevada, ex rel
Commissioner of Insurance, Plaintiff(s)vs. Nevada Health CO-OP, Defendant(s) for filing
Appendix - APEN (CIV), Envelope Number: 6752467

Copy of Service

Case Number: A-15-725244-C

Case Style: State of Nevada, ex rel Commissioner
of Insurance, Plaintiff(s)vs. Nevada Health CO-
OP, Defendant(s)

Envelope Number: 6752467

This is a courtesy copy of service for the filing listed. Please click the link below to retrieve the

submitted document.

Filing Details

Court
Case Number

Case Style
Envelope Number

Date/Time Submitted
Filing Type
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Filed By

Service Contacts

Eighth Judicial District Court
A-15-725244-C

State of Nevada, ex rel Commissioner of Insurance, Plaintiff(s)vs.
Nevada Health CO-OP, Defendant(s)

6752467

10/8/2020 5:30 PM PST
Appendix - APEN (CIV)

Appendix of Exhibits to Unite Here Health and Nevada Health
Solutions, LLC's Motion to: (1) Disqualify Greenberg Traurig, LLP as
Counsel for the Statutory Receiver of Nevada Health Co-Op; and (2)
Disgorge Attorney's Fees Paid by Nevada Health Co-Op to Greenberg
Traurig, LLP - Volume 2 of 2

Sharon Murnane
WellHealth Medical Associates, PLLC dba WellHealth Quality Care:

Sherri Grotheer (sgrotheer@bckltd.com)

Marc Cook (mcook@bckltd.com)

Julie Sanpei (jsanpei@bckltd.com)
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Silver State Health Insurance Exchange:

Michelle Briggs (mbriggs@ag.nv.gov)

Michele Caro (mcaro@ag.nv.gov)

Other Service Contacts not associated with a party on the case:

Kevin Sutehall (ksutehall@foxrothschild.com)

"Christopher Humes, Esq." . (chumes@bhfs.com)

6085 Joyce Heilich . (heilichj@gtlaw.com)

7132 Andrea Rosehill . (rosehilla@gtlaw.com)

Arati Bhattacharya . (abhattacharya@cb-firm.com)

Barry Sullivan . (bsullivan@sacfirm.com)

Bryce C. Loveland . (bcloveland@bhfs.com)

Ebony Davis . (edavis@bhfs.com)

Eric W. Swanis . (SwanisE@gtlaw.com)

EWS Eric Swanis . (swanise@gtlaw.com)

Felecia Casci . (fcasci@doi.nv.gov)

IOM Mark Ferrario . (Ivlitdock@gtlaw.com)

Joanna Grigoriev . (jgrigoriev@ag.nv.gov)

Joanna N. Grigoriev . (jgrigoriev@ag.nv.gov)

Josh O. Lively . (jolively@cb-firm.com)

Kristen W. Johnson . (kwjohnson@cb-firm.com)

Kristina Weller Esq . (Kristina@richardharrislaw.com)

Leslie Stafford . (Leslie.Stafford@HHS.GOV)

LVGTDocketing . (Ivlitdock@gtlaw.com)

Marilyn Millam . (mmillam@ag.nv.gov)
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Mark F. Bennett . (mfbennett@cb-firm.com)

Patrick H. Cantilo . (phcantilo@cb-firm.com)

Reception . (reception@sacfirm.com)

Richard Paili Yien . (ryien@ag.nv.gov)

Ridge Portelli . (Ridge@richardharrislaw.com)

Serena Orloff . (Serena.M.Orloff@usdoj.gov)

Service . (Service@cb-firm.com)

Terrance A. Mebane . (Terrance.A.Mebane@usdoj.gov)

Stephanie Bedker (bedkers@gtlaw.com)

Donald Prunty (pruntyd@gtlaw.com)

Evelyn Gaddi (escobargaddie@gtlaw.com)

Joseph Liebman (jliebman@baileykennedy.com)

Doreen Loffredo (dloffredo@foxrothschild.com)

Nevada Health Solutions, LLC:

Suzanna Bonham (SBonham@seyfarth.com)
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