
IN THE SUPREME COURT OF THE STATE OF NEVADA 

Supreme Court Case No. 82556 

Uber Technologies, Inc.; Rasier, LLC;  
and Rasier-CA, LLC, 

Appellants 

v. 

Megan Royz;  
and Andrea Eileen Work, 

Respondents 

Appeal  
Eighth Judicial District Court 

Case No. A-20-810843-C 

APPELLANTS’ APPENDIX 
VOLUME 3 

D. Lee Roberts, Jr., Esq. 
Nevada Bar No. 8877 
Ryan T. Gormley, Esq. 
Nevada Bar No. 13494 
WEINBERG, WHEELER, HUDGINS,
GUNN & DIAL, LLC 
6385 South Rainbow Blvd., Ste. 400 
Las Vegas, Nevada 89118 
(702) 938-3838 
lroberts@wwhgd.com 
rgormley@wwhgd.com

Attorneys for Appellants 

Karen L. Bashor, Esq. 
Nevada Bar No. 11913 
Douglas M. Rowan 
Nevada Bar No. 4736 
WILSON, ELSER, MOSKOWITZ,
EDELMAN & DICKER, LLP 
6689 Las Vegas Blvd. South, Ste. 200 
Las Vegas, Nevada 89119 
(702) 727-1400 
karen.bashor@wilsonelser.com 
douglas.rowan@wilsonelser.com 

Electronically Filed
Jul 15 2021 06:27 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82556   Document 2021-20503



1 

CHRONOLOGICAL INDEX 

No. Description Vol. 
No. 

Bates 
No. 

1.  Complaint  1 0001 

2.  Affidavit of Service re: Uber Technologies, Inc.  1 0016 

3.  Affidavit of Service re: Mark Anthony Jacobs  1 0018 

4.  Affidavit of Service re: Raiser-CA, LLC  1 0019 

5.  Affidavit of Service re: Raiser, LLC  1 0020 

6.  Mark Anthony Jacobs’ Answer to Plaintiffs' 
Complaint  

1 0021 

7.  Uber Technologies, Inc., Rasier, LLC and Rasier-
CA, LLC’s (“Uber”) Motion to Compel Arbitration 
and Stay Action (and Exhibits thereto)  

1 0034 

8.  Mark Anthony Jacobs’ Joinder to Uber’s Motion to 
Compel Arbitration and Stay Action  

1 0143 

9.  Plaintiffs’ Opposition to Uber’s Motion to Compel 
Arbitration and Stay Action 

1 0146 

10. Uber’s Reply to Plaintiffs’ Opposition to Motion to 
Compel Arbitration and Stay Action  

1 0155 

11. Transcript re: 07/16/2020 Hearing on Uber’s 
Motion to Compel Arbitration and Stay Action  

1 0174 

12. Uber’s Motion for Reconsideration (and Exhibits 
thereto) 

2 0206 

13. Plaintiffs’ Opposition to Uber’s Motion for 
Reconsideration 

2 0230 

14. Reply in Support of Uber’s Motion for 
Reconsideration (and Exhibit thereto)  

3 0256 



2 

15. Transcript re: 10/27/2020 Hearing on Uber’s 
Motion for Reconsideration  

3 0287 

16. Notice of Entry of Order Denying Uber’s Motion 
for Reconsideration 

3 0353 

17. Notice of Entry of Order Denying Uber’s Motion to 
Compel Arbitration and Stay Action 

4 0362 

18. Uber’s Notice of Appeal (and Exhibits thereto) 4 0372 

19. Notice of Entry of Stipulation and Order Granting 
Uber’s Motion for Stay Pending Appeal 

4 0396 

ALPHABETICAL INDEX 

No.  Description Vol. 
No. 

Bates 
No. 

1.  Affidavit of Service re: Mark Anthony Jacobs  1 0018 

2.  Affidavit of Service re: Raiser, LLC  1 0020 

3.  Affidavit of Service re: Raiser-CA, LLC  1 0019 

4.  Affidavit of Service re: Uber Technologies, Inc.  1 0016 

5.  Complaint  1 0001 

6.  Mark Anthony Jacobs’ Answer to Plaintiffs' 
Complaint  

1 0021 

7.  Mark Anthony Jacobs’ Joinder to Uber’s Motion to 
Compel Arbitration and Stay Action  

1 0143 

8.  Notice of Entry of Order Denying Uber’s Motion 
for Reconsideration 

3 0353 

9.  Notice of Entry of Order Denying Uber’s Motion to 
Compel Arbitration and Stay Action 

4 0362 



3 

10. Notice of Entry of Stipulation and Order Granting 
Uber’s Motion for Stay Pending Appeal 

4 0396 

11. Plaintiffs’ Opposition to Uber’s Motion for 
Reconsideration 

2 0230 

12. Plaintiffs’ Opposition to Uber’s Motion to Compel 
Arbitration and Stay Action 

1 0146 

13. Reply in Support of Uber’s Motion for 
Reconsideration (and Exhibit thereto)  

3 0256 

14. Transcript re: 07/16/2020 Hearing on Uber’s 
Motion to Compel Arbitration and Stay Action  

1 0174 

15. Transcript re: 10/27/2020 Hearing on Uber’s 
Motion for Reconsideration  

3 0287 

16. Uber Technologies, Inc., Rasier, LLC and Rasier-
CA, LLC’s (“Uber”) Motion to Compel Arbitration 
and Stay Action (and Exhibits thereto)  

1 0034 

17. Uber’s Motion for Reconsideration (and Exhibits 
thereto) 

2 0206 

18. Uber’s Notice of Appeal (and Exhibits thereto) 4 0372 

19. Uber’s Reply to Plaintiffs’ Opposition to Motion to 
Compel Arbitration and Stay Action  

1 0155 



Case Number: A-20-810843-C

Electronically Filed
10/20/2020 5:37 PM
Steven D. Grierson
CLERK OF THE COURT

000256



000257



000258



000259



000260



000261



000262



000263



000264



000265



000266



000267



000268



000269



000270



000271



000272



000273



000274



000275



000276



000277



000278



000279



000280



000281



000282



000283



000284



000285



000286



     1

Peggy Isom, CCR 541, RMR

(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

OCTOBER 27, 2020         MEGAN ROYZ V. MARC JACOBS

CASE NO. A-20-810843-C 
 
DOCKET U 
 
DEPT. XVI 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * *  

MEGAN ROYZ, )
 )
           Plaintiff, )
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__________________________________ )
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LAS VEGAS, NEVADA; TUESDAY, OCTOBER 27, 2020 

1:16 P.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  Okay.  I'd like to say good

afternoon to everyone.  And this is the time set for

the afternoon 1:15 p.m. October 27th, 2020, law and

motion calendar.  We have one matter on calendar this

afternoon and that happens to be Megan Royz versus Marc

Anthony Jacobs, et al.  And let's go ahead and place

our appearances on the record we'll start first with

the plaintiff and then we'll move to the defense.

MR. QUIRK:  Trevor Quirk for plaintiffs.

MR. GORMLEY:  Good afternoon, your Honor.

Ryan Gormley and Lee Roberts for defendant Raiser LLC,

Uber Technologies, and Uber Technologies Inc.

MR. ROBERTS:  Good afternoon, your Honor.

THE COURT:  Good morning to everyone.  I mean,

good afternoon.

And as we all probably know now we're

connected via audio on BlueJeans working remotely.  And

what we'll try to do is take our time as far as making

a record in this matter.  We do have a court reporter

available, and that's Ms. Peggy Isom.  And my first01:17:12
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question is this:  Does anyone want to have this matter

court reported?

MR. GORMLEY:  This is Ryan Gormley.  Yes, your

Honor.

THE COURT:  Okay, sir.  We'll do that.

MR. GORMLEY:  Thank you.

THE COURT:  Everyone's appearances on the

record.

THE COURT REPORTER:  I got the appearances,

Judge.

THE COURT:  Okay.  Thank you, ma'am.

And what we'll try to do just take our time

because for whatever reason, especially with the

computerized link, from time to time it will cut us

off.  And I don't know why it does that.

But we'll just take our time.  And if Peggy is

having difficulty, she'll interrupt us to make sure we

get a clear record.  So anyway it's my understanding we

have --

THE COURT REPORTER:  Judge, you are cutting

out.

THE COURT:  Is that correct?  There you go.

Cutting out.

And it's my understanding we have defendant's

motion to reconsider; is that correct?01:18:11
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MR. QUIRK:  Yes, your Honor.

THE COURT:  Okay.  And, sir, you have the

floor.

MR. GORMLEY:  Great.  This is Ryan Gormley for

defendants.  As you just mentioned, this is Uber's

motion for reconsideration of the Court's order denying

Uber's motion to compel arbitration.  I have an

argument prepared but before delving into that, I was

wondering if the Court had any questions they would

like me to address off the bat before going into the

argument.

THE COURT:  Sir, for the record, not really.

But, unfortunately, I think you cut off at the very end

too.

MR. GORMLEY:  Okay.

THE COURT:  And I think the question was is

there anything you want -- any questions from me that

needed to be addressed preliminarily.  And for the

record not at this point.

MR. GORMLEY:  Okay.  Great.  So I'll go into

what I have prepared.  So basically today I was hoping

to cover four issues.  So start with the first one is

pretty brief.  It's why this motion should be

considered.  And, your Honor, we're not making a new

argument in bringing this motion for reconsideration.01:19:17
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We're simply honing in on a nuanced legal issue.

There's really no question that reconsideration is

procedurally appropriate under Nevada precedent.

And, candidly, we just thought it was more

fair to file this motion now than rush to an

interlocutory appeal.  So that's why we brought this

motion and why we think it should be considered on the

merits, and there's no bar against doing so.

So moving into the second main issue is why

reconsideration is warranted.  And I think to answer

that it's helpful to actually go back in time a little

bit before the Supreme Court's opinion in Henry Schein

in 2019 which, as you saw in the briefing, is a case we

cited to numerous times.

So prior to Henry Schein in determining

whether to enforce delegation clauses in arbitration

agreements there is a circuit split --

THE COURT:  I don't want to cut you off, but I

think you did cut off when you said "prior to".  And I

think you're referring to the Henry Schein case.  I

want to make sure we have a clear record, but you can

continue from there.

MR. GORMLEY:  Yeah.  No problem.  I appreciate

that, your Honor.  Hopefully, hopefully what I'm saying

is worthwhile so, one, it doesn't get cut off, I'll be01:20:41
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willing to say it again.  So no problem.

So I just said prior to the Henry Schein in

2019 there was a circuit split on how to enforce

delegation clauses in arbitration agreements.

And at least three circuits recognized the

wholly groundless exception.  So what that means is the

courts would ask five questions when it came to enforce

the delegation clause.  

One, is there an arbitration agreement under

the FAA?

Two, does it contain a delegation clause?

Three, is the language in the delegation

clause clear and unmistakable?

Four, is the severable delegation clause

conscionable?  

And five, if it is all those things, then is

the assertion of arbitrability, quote, "wholly

groundless".  Meaning, no legitimate argument that the

arbitration clause covers the present dispute.

In Henry Schein, the Supreme Court had to

decide if that five question, the wholly groundless

exception, is actually a legitimate question under the

Federal Arbitration Act.  And the court came in and

said that there's no basis for that question, and it

abrogated the wholly groundless inquiry.  01:22:03
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So what that means today, it means that a

court cannot look to the scope of the arbitration

agreement to decide whether to enforce the delegation

clause.

Now, in Henry Schein in an effort to save that

exception, the respondents made all the policy

arguments they could come up with, which would have

been expected from high level appellate counsel that

have been retained for the Supreme Court briefing and

argument.

They argued that eliminating that inquiry

would result in grave inefficiency.  They argued it

would promote frivolous motions to compel as a tactic

by large corporations and raise various other types of

sky-is-falling arguments.

And the Supreme Court came in and one at a

time and rejected all of them and simply said there's

no basis for that inquiry under the Federal Arbitration

Act without any exception.

So since Henry Schein in 2019, that means all

courts interpreting any arbitration agreement and

delegation clause only look -- can only look to those

first four questions.

And I think I quote from the Fifth Circuit in

Kubala, that's 830 F.3d at 202 and cited in our papers01:23:26
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really brings this to a fine point.  So I'm going to

read that.  It says, quote:

"But the only question after finding that 

there is, in fact, a valid agreement is whether 

the purported delegation clause is, in fact, a 

delegation clause.  That is if it evidences an 

intent to have the arbitrator decide whether a 

given claim must be arbitrated.   

"If there is a delegation clause, the 

motion to compel arbitration should be granted 

in almost all cases."  

And the key I want to focus on is that "almost

all" language.  It cites to a footnote, Footnote No. 1,

and it says:  

"The only exception for why it shouldn't be 

granted is the wholly groundless exception."  

And that's because the Fifth Circuit

recognized the wholly groundless exception and Kubala

was decided in 2016.  But since Henry Schein the wholly

groundless exception has been abrogated, so now the

only reason not to enforce a delegation clause is no --

is no longer a valid reason.

So with that, I'm just going to turn to those

four questions as applied to the facts here.  So the

first one is there an arbitration agreement under the01:24:52
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FAA?  And that's yes as to both plaintiffs.  There's

really been no argument raised that there's not an

arbitration agreement under the FAA at issue here.

Second, does it contain a delegation clause

that delegates threshold questions of arbitrability to

the arbitrator?  And that is also yes as to both

plaintiffs.

They contain a delegation clause that consists

of two paragraphs.  The delegation clause is quoted

verbatim on page 10 of the motion.  The first paragraph

delegates by incorporating the AAA language, the

American Arbitration Association rules.  And the second

paragraph delegates by doing so in explicit terms.

So that leads to the third question, is this

delegation language clear and unmistakable?  And the

answer to that is yes.

THE COURT:  Wait, wait, wait, wait.  And, sir,

I don't want to cut you off, but after you say the

second question you dropped at some point.  

MR. GORMLEY:  Okay. 

THE COURT:  So I want to make sure you start

off again anew on that issue so we have a clear record

and also so I can follow you.

MR. GORMLEY:  Yeah.  So the second question is

does it contain a delegation clause that delegates01:26:16
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special questions of arbitrability?  And the answer as

to both plaintiffs is yes.

The delegation clause consists of two

paragraphs.  The first paragraph delegates the

authority to decide threshold questions of

arbitrability to the incorporation of the AAA rules.

And the second paragraph does so explicitly.  And those

paragraphs are cited or quoted verbatim on page 10 of

the motion.

So then the third question is, is this

delegation language clear and unmistakable?  And the

answer is yes, as to both paragraphs separately.  And

when they're combined as they are here, it makes it all

the more clear.

So the first paragraph incorporates the AAA

rules.  Every circuit to have faced this issue, which

is 11 out of 12 so far, has determined that this

language, this same language is clear and unmistakable.

And that was dated as recently as 2020 by the

Sixth Circuit in Blanton.

So the first paragraph alone is clear and

unmistakable and meets the threshold.

But then you take the second paragraph with --

(telephonic audio glitch) --

The second paragraph, so you heard where I01:28:15
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talked about the AAA language?

MR. GORMLEY:  Okay.  Yeah.  I'll jump back

there.  So I'm going back now to talking about the

language in the delegation clause.  

So the first paragraph incorporates the AAA

language, and the second paragraph explicitly delegates

threshold questions of arbitrability to the arbitrator.

And these paragraphs are quoted verbatim on page 10 of

the motion.

So that leads us to our third question, which

is:  Is this delegation language clear and

unmistakable?  And the answer to that is "yes".  When

it comes to the AAA language in the first paragraph,

every circuit to have faced this issue, 11 out of 12,

has determined that this AAA language is clear and

unmistakable.  And now that was found as recently in

2020 by the Sixth Circuit in Blanton.

And then moving to the second paragraph, the

explicit language, this is the same explicit language

that was deemed as clear and unmistakable by the

Supreme Court in the Rent-A-Center and has also been

deemed clear and unmistakable by numerous courts

including the Fifth Circuit in Kubala.

So even taking -- if the delegation clause

only contained one of those paragraphs, there would01:29:54
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still be clear and unmistakable.  But the fact that it

contains both makes it all the more clear and

unmistakable.  And this isn't surprising because the

language was carefully drafted to adhere to the law

which is why it's been enforced in numerous courts

around the country, and that we've cited to some of

those -- some of those cases in the papers.

So and on this third inquiry whether the

delegation language is clear and unmistakable this is

respectfully, your Honor, where it appears that the

Court's order went awry.  It identified the clear and

unmistakable inquiry.  But then instead of just looking

at the delegation language, it looked to Section 6 of

the terms and conditions.  And it said that based on

Section 6:  

"The arbitration provision does not clearly 

or unmistakably provide that the parties have 

agreed to submit a motor vehicle dispute to 

arbitration." 

So there's a few issues with this.  The first

one is that this usurps the arbitrator's authority to

decide the scope of the arbitration agreement under the

delegation clause.

And the reasoning is circular because it's

essentially deciding that the arbitrator does not have01:31:16
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authority to decide the scope of the arbitration

agreement by determining the scope of the arbitration

agreement.  And this same argument was made to the

Sixth Circuit in Blanton.

And what the Court said in response was:

"And on its own terms, plaintiffs' reading 

of the agreement doesn't make much sense.  He 

reads the agreement to say that the arbitrator 

shall have the power to determine the scope of 

the agreement only as to the claims that fall 

within the scope of the agreement.  Yet that 

reading would render the AAA jurisdictional 

rule superfluous." 

So that is the -- that's exactly what happened

here.  And in doing so, it also renders the delegation

clause superfluous.

THE COURT:  Sir, I don't want to stop you, but

could you restate that last sentence again?

MR. GORMLEY:  Yeah.  I said -- I closed the

quote on Blanton.  And I said that, essentially, the

Court -- the Court's ruling here also had the same

effect.  It rendered the delegation clause language

superfluous.

And then the Court's reasoning is also

essentially equivalent to the wholly groundless01:32:41
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exception that was abrogated in Henry Schein because

the Court is determining that the arbitration agreement

does not apply instead of letting the arbitrator decide

the scope based on the delegation clause.

And there's really no support for the inquiry

that the Court performed especially since Henry Schein

was decided.

And there's also one factual issue so with the

Court's holding is that it references Section 6 from

the terms.  But Section 6 was from the February 2015

terms.  And the applicable terms to both plaintiffs

were the November 2016 terms, not the February 2015

terms.  But this is sort of besides the point because

the Court's inquiry shouldn't even go to looking

outside the delegation clause as that's been -- that

authority has been delegated to the arbitrator.

So moving to the fourth and last question.  Is

this severable delegation clause conscionable?  And

that's also, "yes".  It's important that this inquiry

only focuses on the delegation clause.  It doesn't

focus on -- it doesn't relate to conscionability of the

terms.  It doesn't concern the conscionability of the

arbitration agreement.

It doesn't concern the conscionability of the

personal injury dispute being arbitrated.01:34:14
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It only focuses on whether the delegation

clause is enforced for an arbitrator to decide

threshold questions of arbitrability.  And so in the

briefing all the plaintiffs' arguments generally relate

to the personal injury law in the underlying dispute.

And that has nothing to do with the question at hand.

And the answer as to whether the severable delegation

clause is conscionable is a resounding yes.

So since the wholly groundless exception has

been abrogated as decided by the Sixth Circuit this

basically is one of those cases that must be sent to

arbitration for the arbitrator to decide the threshold

questions of arbitrability.  And there's really no --

they're all legal questions that are bound by

precedent.  And there's no room for really any

discretion in that decision.

So moving to the -- quickly moving to the

third issue is just as we pointed out as plaintiffs

brought up in their opposition and we discussed more at

length in our reply, Department 22 has faced the same

issue recently and denied the motion for

reconsideration.

THE COURT:  Wait, wait, wait.  I don't want to

cut you off but I think you dropped.  You said the

department, and then it dropped from what I can tell.01:35:39

 101:34:16

 2

 3

 4

 501:34:32

 6

 7

 8

 9

1001:34:51

11

12

13

14

1501:35:09

16

17

18

19

2001:35:27

21

22

23

24

25

000302



    17

Peggy Isom, CCR 541, RMR

(702)671-4402 - DEPT16REPORTER@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

OCTOBER 27, 2020         MEGAN ROYZ V. MARC JACOBS

But go ahead, sir.

MR. GORMLEY:  Oh, I just said as for the third

issue I want to discuss just quickly is we pointed

out -- discussed it in the reply, but Department 22

recently faced the same issue on a motion for

reconsideration and denied it.  And just wanted to

highlight again why this Court should not follow

Department 22's lead.  Department 22's reasoning

suffered from the same circular type of reasoning that

I just discussed.

And it also essentially brought back to life

the wholly groundless exception that's been abrogated

and rendered the delegation clause superfluous by

taking that -- by taking those questions out of the

arbitrator's hands and deciding it on its own.  And the

motivation for the Court was the belief that not doing

so would be absurd.  The quote -- the Court stated in

the order it would give the arbitrator unfettered

exclusive authority to interpret, apply, and enforce

the arbitration agreement to include virtually any

dispute a litigant or claimant may have with Uber or

Raiser.

But the issue is those are the exact same

policy arguments that were explicitly rejected by the

United States Supreme Courts in Henry Schein.  They're01:37:03
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the same arguments I discussed earlier.  And one quote

from Henry Schein that particularly applies is the

Court stated that arbitrators can efficiently dispose

of frivolous cases by quickly ruling that a claim is

not, in fact, arbitrable.  So the concern of frivolous

motions or the concern of things going to the

arbitrator instead of being decided by the Court is not

a legitimate concern under Henry Schein.

So, and then moving to the last issue is,

quickly, why is there no basis for a waiver discovery.

In the opposition plaintiff asks for discovery as to

whether Uber sought to compel arbitration in different

actions with different parties and different facts to

potentially make a waiver argument.

There's no legal support for waiver discovery

in cases featuring different parties and different

facts.  This argument was raised in the Central

District of California once, and the court called it

absurd and that authority cited in the reply brief.  

And the plaintiff cites the one case in

support of the argument Principle Investments vs.

Harrison.  But there the corporation Rapid Cash sued

debtors in court, and then sought to send those same

debtors to arbitration.  Thus, the waiver that was

found stemmed from proceedings involving the same01:38:38
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parties and facts.  And here that would not be the

case, so there's really no basis for that request.

So with that, your Honor, we submit that the

motion should be granted.  And plaintiffs' claims

against Uber and its affiliated entities should be sent

to arbitration.  The case should be stayed pending the

arbitration and plaintiffs' request for waiver

discovery should be denied.

Do you have any questions?

THE COURT:  Just, I just want to make sure I

have the right case.  And because I think I've had this

issue a couple of times.  And is there an issue as to

whether or not we have two parties to this case?  We

have Megan Royz and Andrea Eileen Work.  And wasn't --

was there an issue as to whether or not, for example,

one of them would come under the arbitration provision

because they were not the individual that employed, for

lack of a better term, Uber at the time of this

accident?

MR. GORMLEY:  Right.  They were both

passengers.  My understanding is they were both

passengers in this same vehicle.  And there's the

allegation that only one of them would have actually

requested the ride under the Uber app.  Is that what

you're referring to?01:40:16
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THE COURT:  That's exactly it, sir.

MR. GORMLEY:  Okay.  Yeah.  And so when it

comes to that, all of that analysis is for the

arbitrator.  So that the inquiry for the Court is the

same for both.  The arbitrator might view that

differently when it comes to whether -- may or may not

view it differently when it comes to whether the

delegate -- the arbitration applies to them.  

But when it comes to the Court's inquiry, the

delegation clause instructs that only the arbitrator

has the authority to decide the scope and applicability

of the arbitration agreement.  So those sort of

background facts don't have any impact on what the

Court's inquiry is today.

THE COURT:  Would the Court be -- would a

court under those circumstances where, for example,

there was no contract triggered, why wouldn't a court

make some sort of initial inquiry as to whether or not

there was a valid and existing contract as a condition

to triggering the delegation clause pursuant to the

arbitration agreement?

MR. GORMLEY:  If the argument is, is there a

valid contract, meaning a contract that's been signed

by the parties, then that is -- that does fall under

the Court's jurisdiction to decide.01:41:52
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But here that argument wasn't necessarily

raised.  It was more looking at the terms of the

arbitration agreement and whether it applies to the

person who did not request the ride.

Here it seems it's undisputed that the

plaintiff that did not request the ride has entered

into an arbitration agreement and has had executed that

arbitration agreement.

THE COURT:  And I just want to make sure the

record is real clear, and I think this is important

because I think you cut off for a second.

But I'm just trying to -- it's been a while

since I looked at this issue.  I don't know if I've had

other cases.  But say hypothetically you have this

scenario.  There's a service agreement between AT&T.

And we have the AT&T Concepcion case which, really and

truly, I think is a landmark case as far as the

application of the Federal Arbitration Act.  And it's

my recollection it dealt specifically with a decision

by the California Supreme Court.  This is going back

maybe 8, 10, 12 years ago.  I forget the exact time

period, but you have that; right?  And it's pretty

clear.  And it dealt with class action cases and so on.

And this is just off of rote memory.  I haven't read

that case in quite a while.  01:43:25
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But here's my point:  Say you have your

telephone or cellular service with AT&T, they're

driving down the street and lo and behold they're rear

ended by an AT&T truck; right?  Under those

circumstances, would the trial court be required to

make a threshold determination as to whether or not

this "arbitration provision" as it pertains to services

under the agreement for cell service would apply --

(telephonic audio glitch) -- 

Okay.  What did you -- what did I leave off

at, Peggy?  I'll just say it again.

Would the judge have to make an initial

inquiry as to whether or not the terms and conditions

as it relates to the service agreement would --

between, say, the driver of the motor vehicle and AT&T

vis-à-vis the service agreement whether that even

applies to the facts of that case.

MR. GORMLEY:  I -- I think I heard the

buildup, your Honor, of what -- in the AT&T but I think

it cut out a little bit in the --

THE COURT:  I understand.  And I don't want to

cut you off.  This is what I'm thinking.  Because

here's my scenario.  You have a rear end motor vehicle

accident.  Clearly, there is a service agreement and

the AT&T is the carrier for the plaintiff, that's an01:45:00
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operator of a motor vehicle; right?

And so if they're involved, and, say, they

were involved in a rear end motor vehicle accident with

a company vehicle owned by AT&T, would that service

contract and its applicability even if it had a

delegation clause be decided by the trial court?

MR. GORMLEY:  And even -- as silly as the

answer may seem, your Honor, is that if their service

agreement with AT&T had a delegation clause like the

one at issue here, then and AT&T made the argument that

should -- that under that there should be -- the case

should go to arbitration, it would be -- that would

delegate the authority to make that scope determination

to the arbitrator.

And that's the exact type of policy arguments

that the Supreme Court wrestled with in Henry Schein

and that the other side made.  I have the respondents'

brief in Henry Schein here, and they --

THE COURT:  Sir.  You're like me.  You

dropped.  You said, "the other side", and then you

dropped.

MR. GORMLEY:  The other side.  Let's see.  I'm

trying to think where I dropped at.

You heard me -- you heard me answer the

question.  And then I was saying that the other side in01:46:33
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Henry Schein made those arguments; does that sound

right?

THE COURT:  It could be, sir.  It makes sense.

It does.

MR. GORMLEY:  I was saying it would --

basically that would be a question for the arbitrator

under Henry Schein.  The respondent in Henry Schein

made those same type of arguments and in their

answering brief they painted the same type of pictures

of that that, you know, if you have contracts with

entities completely unrelated to the situation, then

that would still -- they could still try to delay the

case by -- by sending some scope determination to

arbitration.

But the Court said that that's not -- that's

not the Court's concern under the Federal Arbitration

Act, and the Federal Arbitration Act doesn't allow that

inquiry.  And essentially to the extent it becomes too

many frivolous motions to compel arbitration, then that

would be something for the legislature to deal with.

I'd also want to point out too as it applies

to the passenger who did not request the ride is we

make an argument in Footnote 6 in the motion pointing

out that that passenger would also be a third party

intended beneficiary under the passenger who did01:48:03
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request the ride.  So under that doctrine, there's also

another basis that, that there was an arbitration

agreement in place and the delegation clause applies to

both plaintiffs.

THE COURT:  Here's my -- 

MR. GORMLEY:  Okay.   -- (telephonic audio

glitch) -- 

THE COURT:  I'm sorry.  Okay.  The third-party

beneficiary issue, I'm trying to figure out what would

be the basis for that.  Because at the end of the day I

would anticipate you'd have to have as a threshold

question an enforceable contract in place; right?  And

so I'm trying to -- (telephonic audio glitch) -- how

you have a third-party beneficiary that results in

waivers of specific rights under the Seventh Amendment

of the United States Constitution and also under the

Nevada Constitution as it relates to a right to a jury

trial.

To me, it seems like that one would be a

stretch.

MR. GORMLEY:  Your Honor.  I think it's -- I'm

not sure if any cases has resolved that issue before.

Here I think the first inquiry is you don't need to

resolve it because they both have delegation clauses

that would result in this scope determination being01:49:49
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sent to the arbitrator.

But that fits into a tough issue of the

delegation clause doesn't only delegate the authority

to determine the scope, it also delegates the authority

to determine enforceability and all other questions of

contract formation.

So the Court having to do -- attempting to do

so in order to rule on the third-party beneficiary

argument would also be usurping the arbitrator's

authority to do so.

THE COURT:  Here's another question I have for

you.  I don't know if this was thoroughly answered in

the case you're citing because I think Question No. --

(telephonic audio glitch) -- 

MR. GORMLEY:  I think -- 

THE COURT:  Yeah.  Did the Question No. 3 deal

with conscionability?  Was that --

MR. GORMLEY:  Three was unmistakable and four

was unconscionability.

THE COURT:  Okay.

MR. GORMLEY:  Which --

THE COURT:  Go ahead.

MR. GORMLEY:  No I was just going to say --

but if just -- I wasn't sure if you were referring to

clear and unmistakable or conscionability.01:51:06
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THE COURT:  Conscionability.

MR. GORMLEY:  Okay.

THE COURT:  How do I make that determination?

MR. GORMLEY:  What's the inquiry for the

determining the conscionability?

THE COURT:  Yes.

MR. GORMLEY:  The -- it's laid out in our

reply.  The -- it's a normal evaluation under Nevada

law looking at procedural and substantive

unconscionability principles.  But the key is that it

only focuses on the delegation clause.

THE COURT:  No, I understand that.

MR. GORMLEY:  Yeah.

THE COURT:  So for -- fascinating.  And

understand this.  I know Mr. Roberts understands this.

I have no problems with motions for reconsideration, I

just don't, as a threshold question.

Secondly, what other trial judges do, I really

don't pay much attention to.  What I try to do is I try

to dig down deep and into the issues as they're being

presented and then make my best call.

And that is this, and this is what I find so

fascinating by this issue.  It appeared to --

(telephonic audio glitch) -- 

MR. GORMLEY:  You cut out at "fascinating".01:52:32
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THE COURT:  Okay.  Yeah.  What I find

fascinating about this motion and that recent US

Supreme Court case in this regard.  And if my

recollection is incorrect, I have no problem with

saying, Judge, that's not exactly how it happened.  But

it's been a while since I raised -- I mean, I've read

the AT&T case coming out of California.  But it's --

(telephonic audio glitch) -- 

And that's why I'm going real slow, Peggy.  

It's my recollection in the AT&T case one of

the issues that was raised by the California Supreme

Court was unconscionability, both procedural and

substantive; right?

MR. GORMLEY:  Right.

THE COURT:  Now, and to a general extent, our

US Supreme Court took that off the table.  But it

appears now at this stage of the Federal Arbitration

Act, and when it deals specifically with delegation,

that procedural and substantive unconscionability are

on the table as part four of my analysis.

Does that make sense?

MR. GORMLEY:  I'm not exactly versed in

your -- in your recall of the AT&T Concepcion case, but

it -- under the Rain for Rent decision, which is sort

of the precedential leading decision in 2010 that01:54:24
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decided that the delegation clauses are completely

severable, the court does reference how courts can look

to the conscionability of the severable delegation

clause.  And the court kind of -- courts have done

that.  

(Reporter clarification) 

MR. GORMLEY:  Just, is that in since Rain for

Rent at least in 2010 courts have performed that

inquiry looking specifically at the delegation clause.

THE COURT:  I understand, sir.  Those are all

the questions I have.  

At this point we'll hear from the plaintiff.

MR. QUIRK:  Trevor Quirk here.  Thank you,

Judge.

I think, as I'm listening to your conversation

with Uber's counsel that you've hit the nail on the

head, if you will, because there is -- there is no end

under Uber's analysis.  And your recollection of this

case, Judge, is correct in that here Ms. Royz is the

one who ordered the Uber.  Her friend just happened to

have an Uber app on her phone.  And Uber concedes to

you just because Ms. Work happens to have an Uber app

on her phone that she is bound by this arbitration

agreement just by virtue of having her -- this

application on her phone.  And that makes no sense I01:56:13
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think to the average person.  And it -- and it doesn't

pass muster according to the court.

And the courts have looked at this.  And when

you looked at this previously, they say what is it that

you are agreeing to arbitrate.  Because the arbitrator

can only resolve the disputes that the people have

agreed to arbitrate.  You have to look within the four

corners of the arbitration agreement and determine what

it is that you're agreeing to arbitrate.  

And that's what you already did, your Honor.

You looked at it.  You said the terms and conditions of

the arbitration agreement specifically exclude personal

injury claims because it states as much in the

arbitration agreement.  And you said this matter is not

subject to arbitration.  And so I think for Uber to

stretch their argument to include something that they

specifically previously excluded, it doesn't -- it

doesn't pass muster.  So I think your initial

inclination was right.

The other thing I heard counsel state is that

he kept referring to the Schein case, the Supreme Court

case.  And that case specifically states that the --

under the Federal Arbitration Act the Court is to look

and determine -- let me find the quote.  Oh, there it

is.01:58:10
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"Is that the dispute or controversy must 

arise out of the contract in which the 

arbitration agreement exists." 

That -- so even under the most recent Supreme

Court case, this dispute or controversy does not arise

out of the arbitration agreement because then, again,

you go back to the terms and conditions of the

contract.

So this matter should not be sent to San

Francisco to have an arbitrator determine the

arbitrability of a personal injury case when Uber's own

arbitration agreement says that this matter is not

subject to arbitration according to its terms and

conditions.

THE COURT:  Anything else?

MR. QUIRK:  No.

THE COURT:  Okay.  I just wanted to make sure

we didn't drop you and I wasn't dropped because we've

been having that as an issue.

All right.  We'll hear from the moving party.

MR. GORMLEY:  Hello.  Can you hear me?

THE COURT:  Yes, sir, we can.

MR. GORMLEY:  I think it -- the plaintiffs'

counsel's last argument might have cut off, so I wasn't

able to -- 01:59:52
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THE COURT:  If you didn't hear it, sir, we'll

go ahead back to Mr. Quirk and have Mr. Quirk, I guess,

summarize that last sentence or two for the record so

you have a fair and full opportunity to respond.

MR. QUIRK:  Okay.  I guess I can just restate

what I was stating earlier.

And that is that, look, un -- plaintiffs in

this case, Ms. Royz and Ms. Works, can only be required

to submit to arbitration a dispute that they've agreed

to arbitrate.

And under the Schein case and under the

Federal Arbitration Act, it specifically states that

they are to arbitrate those controversies arising out

of the arbitration agreement.

That's what the Schein case says.  And if you

follow the Court's previous analysis that it did

correctly here that under this arbitration agreement,

the parties did not specifically agree to arbitrate

personal injury disputes because they were specifically

excluded under the terms and conditions section of the

contract.

So the Court is correct to make that initial

inquiry because otherwise anything would be subject to

arbitration like any case.  And that makes no sense --

it's just not reasonable for that to happen.02:01:23
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So I don't know if that was the first or last

argument that I made, but that's the basic premise of

the argument.  And I think it gets to the heart of what

we've been discussing.

MR. GORMLEY:  And this is Uber's counsel

again.  Thank you for that.  That was the part that got

cut off.  That, I was able to hear that now.

So the -- quickly, your Honor, I wanted to

make one point about AT&T.  I quickly sort of refreshed

my recollection on that.  And the key inquiry in AT&T

was that unconscionability can't be determined based on

the sort of, for lack of a better term, natural aspects

of arbitration.  The fact that it's being decided by an

arbitrator instead of a jury or a judge and things like

that.

But it didn't -- it didn't eliminate the

unconscionability inquiry.  It only said that you can't

take the innate aspects of arbitration and use those as

arguments to argue that an arbitration agreement is

unconscionable is my understanding of the holding for

Concepcion.

THE COURT:  Well --

MR. GORMLEY:  And --

THE COURT:  I don't want to cut you off, sir,

I really and truly don't.  But the reason why I brought02:02:54
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that up if that's the fourth prong of my analysis, I

guess, in many respects I have to look at the

delegation.  This is what it seems to me.  Because I

understand unconscionability as it relates to

arbitration.

This is why I bring up the AT&T Concepcion

case.  And understand I haven't read it in a long time.

And this is more of a thumbnail-type recollection and

analysis.  One of the issues as it pertained to that

specific case that the California Supreme Court focused

on as a basis in denying the motion as it related to

arbitration in a class action case was essentially

this:  The provisions under the search. -- (telephonic

audio glitch) -- the contract.  They made a

determination.

Okay.  I'll go back.  Under the terms and

conditions of the contract, they made a decision that

it was both procedurally and substantively

unconscionable.  And we all understand what that means.  

And so my question is this -- I'm glad we're

spending a lot of time on this because I've had a

chance to sit back and really reflect.  If I'm

making -- if I'm called to make an unconscionability

evaluation -- (telephonic audio glitch) -- 

Okay.  If I'm -- hopefully, you heard me from02:04:25
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here.  If I'm called to make an unconscionability

determination as it relates to factor No. 4, does that

open up the door for me to look at the terms of the --

only the delegation clause?  And it seems to me if

that's the case then, shouldn't the delegation clause

include things like in the delegation clause regarding

waiver for right to a trial by a jury and/or by the

Court?  And those specific issues will be determined by

the arbitrator.

You see where I'm going on that?

MR. GORMLEY:  I see where you're going.  I

mean, for that specifically, for instance, that can --

that issue of taking the question out of a jury's hands

can never be a part of the unconscionability assessment

because that's what Concepcion prohibited because that

is essentially being -- prejudicing arbitration which

the Federal Arbitration Act and the Courts that have

interpreted it have prohibited it.

THE COURT:  No, no.  I think you're missing

what I'm really pointing to.  And maybe it's unclear.

But if I'm to consider unconscionability and

limit that unconscionability to the delegation clause,

what should that include?  What do I do?

MR. QUIRK:  Your Honor, this is Trevor Quirk

for plaintiff.  You do exactly what First Options of02:06:33
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Chicago at the Supreme Court, the United States Supreme

Courts case said to do.  And it says you look at and

determine arbitrability of this dispute because it's

clear in this case that the arbitration clause has not

included personal injury disputes.

It's in the terms and conditions of that

dispute.  You don't even need to get into that through,

in my view, the unconscionability aspect because the

arbitration agreement states on its face what is

arbitrable.

Uber can't -- like, if we're delivering paper

to Uber today, and I have an Uber app on my phone, and

something happens, Uber could -- according to Uber's

analysis -- could say, Well, you've got to go to

San Francisco and have a arbitrator say, Well, it's not

subject to arbitration.  That makes -- it's illogical.

There has to be some end to this.

And that's what the Court said in First

Options of Chicago.  It says unless it's -- it is clear

that the arbitration clause has not included the

dispute, then you can make that decision.  Judge.  It

allows you to make this decision on its face.

THE COURT:  I think then you -- you -- then

you dropped, and then you said "On its face."

MR. QUIRK:  The First Options of Chicago case,02:07:55
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it's a United States Supreme Court case, states that

the issue of arbitrability can be decided by a Court if

it's clear that the arbitration agreement did not

include the subject matter that's about to be

arbitrated.  And in this instance it's very clear.

THE COURT:  I understand your position, sir.

I do.

MR. GORMLEY:  Your Honor, this -- counsel for

Uber.  I believe, the reference Mr. Quirk's making the

First Option is sort of that provisional two-part test

most cases open with where they say the Court

determines the validity, and the Court determines the

scope.  And that's what First Options is widely cited

for and is regularly cited for.  

But the problem is here when there is a

delegation clause that test doesn't apply.  Only the

first part does.  And that -- that was our first

question in the four questions we set forth.

But when there's a delegation clause, that

jumps in before the Court gets the chance to determine

the scope of the agreement.  And then you just go

through that inquiry as to the enforceability of the

delegation clause.

So, respectfully, First Option, that language

from First Option is inapplicable here because there is02:09:20
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a delegation clause.  And the Rent-A-Center decision in

2000 and Henry Schein in 2019, and New Prime and also

in 2019 are more applicable to that, the facts at issue

here.

And in terms of the absurdity argument, you

know, I don't want to say this and insinuate that

our -- Uber's argument at issue in this case in terms

of scope are absurd because in my opinion they're not.

And we think an arbitrator will agree with them.

But either way, it's a question for the

arbitrator.  And I have -- this is the exact slippery

slope argument that Henry -- the Supreme Court dealt

with in Henry Schein, and that was the unanimous

opinion deciding that it doesn't have any merit because

under the language of the FAA that when there's an

enforceable delegation clause then it delegates that

authority to the arbitrator to determine the scope of

the agreement.

And if it's frivolous, then the arbitrator can

decide it.  And depending on what court you're in, the

arbitrator probably makes that decision quicker than

the court would.

So there's really -- this idea that being --

that sort of outrageous scenario just doesn't, doesn't

really have merit because the arbitrator can do the02:11:09
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same thing that the Court can do potentially for less

money and faster, which is why, one of many reasons why

arbitration agreements in delegation clauses are

included in, in contracts.

THE COURT:  All right.  And, sir, I have a

question for you.  And here's my question.  And it's

focused on, for example, Ms. -- or plaintiff Eileen

Work.  And the motor vehicle accident in this case

occurred on February 22nd, 2018.  And so for the

purposes of this personal injury lawsuit, Ms. Work

never solicited or used -- it's probably the best way

to say it, never used on that day for that ride her

Uber app; right?  And I think that's an

uncontroverted -- (telephonic audio glitch) -- and so

under those circumstances, there's no contract as it

relates to that ride.

And so can't the trial court under those

circumstances as it relates to Ms. Work rule as a

matter of law since she didn't use the application, the

application -- the app would not cover her ride.  There

was no -- (telephonic audio glitch) -- she just

happened to be a passenger.

MR. GORMLEY:  The -- I'm trying to bring up

the --

THE COURT:  I think Mr. Quick wanted to02:13:05
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respond to that one, but...

MR. GORMLEY:  -- arbitration --

THE COURT:  But go ahead, sir.  

MR. GORMLEY:  This is Ryan Gormley again.  I'm

trying to bring up the arbitration agreement.

But I don't believe that it includes -- I

don't think there's any language that creates any type

of condition precedent to whether it's valid or not as

to whether or not a ride has been requested by the

person that agreed to it.

That would be one response.  And two, to the

extent the Court's inclined to only compel arbitration

as to the passenger that requested the ride and not as

to both passengers, then still, a stay of all the

claims would be appropriate.  And we would still

have -- we still submit the third-party beneficiary

argument where the -- which would flow down from the

passenger who requested the ride to the passenger who

did not request the ride.

THE COURT:  Mr. Gormley, I thought you also

wanted to comment on that.

MR. GORMLEY:  That was --

THE COURT:  Maybe I'm wrong.

MR. GORMLEY:  That was Mr. Gormley talking.

THE COURT:  I'm sorry.  Mr. Quirk.02:14:40
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MR. GORMLEY:  Okay.  Yes.

MR. QUIRK:  Well, Judge, the FAA and Henry

Schein state that a valid contract, a valid arbitration

agreement is a condition precedent to enforcing it.

And so, of course, it's the Court's decision

on whether or not that should be -- Ms. Work should be

subject to this arbitration agreement that happens to

exist in her friend's -- under the terms and conditions

of her friend's application.

And so she didn't order the ride.  She is not

bound by that agreement or that the arbitration

agreement that's in her friend's phone.  And she's not

a third-party beneficiary of that agreement because she

didn't even know it existed.

THE COURT:  Anything else?  And then we'll go

back.  We'll go back to Mr. Gormley.

This is as a side note.  Mr. Quirk, are you

related to Ted Quirk.  

MR. QUIRK:  Negative.  I get asked that a lot,

though.  He's an intellectual property guy; right?

THE COURT:  I was thinking about it,

Mr. Gormley.  Are you related to John Gormley?  

MR. GORMLEY:  Yeah.  That is my dad.

THE COURT:  Okay.  I was just sitting here

thinking about maybe we had two legacies to argue this02:16:13
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issue.  But, Mr. Gormley, of course, you get the last

word.  And I might have another question or two for

you.

MR. GORMLEY:  The -- on the --

THE COURT:  Here's my question.  What do you

do under these circumstances:  For example, you have a,

no question, the delegation clause pursuant to a

contract.  But in the contract itself, it has clearly

written exclusions as to what's not to be arbitrated on

its face.

How does that -- does the United States

Supreme Courts case even address that issue, where

there's specific claims that are excluded under the

terms and conditions of the contract?

MR. GORMLEY:  And is that excluded in the

delegation clause or excluded elsewhere?

THE COURT:  Elsewhere.  Just excluded; right?

Excluded.

MR. GORMLEY:  Right.  If it was elsewhere,

then that would go to the arbitrator.  And,

theoretically, the parties would brief it, and the

arbitrator would say, No, your claim here is

specifically excluded and so it doesn't apply.

And then you're back in court.

THE COURT:  And one last question both of you02:17:43
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can respond to this:  I know you're drilling down kind

of deep on this tissue.  But I keep coming back to

question or inquiry No. 4.  How does a trial court make

a -- (telephonic audio glitch) -- conduct an inquiry as

to the unconscionability of a delegation clause.

MR. GORMLEY:  And --

THE COURT:  What facts does it consider?

MR. GORMLEY:  Your Honor, I've read a lot of

cases looking at that, and I've never seen a delegation

clause determined to be unconscionable.  And I think

that's because there's just not that much to work with

in terms of making procedural or substantive

unconscionability arguments.  And this was exactly what

Rent-A-Center pointed out -- the Supreme Court pointed

out in Rent-A-Center, when it -- when it sort of put

that issue to the forefront.

It said that the Court, you know, on remand

could potentially assess the unconscionability of the

agreement.  They said in that case the Court couldn't

assess it because the appellant hadn't raised the

issue -- the respondent hadn't raised the issue until

the Supreme Court briefing so that argument was waived.

But theoretically, it said that could be a

question for remand.  And it said to make such a claim

based on the discovery procedures, for instance,02:19:34
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Jackson would have had to argue that the limitation

upon the number of depositions causes the arbitration

of his claim, that the arbitration agreement is

unenforceable to be unconscionable.  And the Court said

that would be, of course, a much more difficult

argument to sustain than the argument that the same

limitation renders arbitration of this fact-found

employment discrimination claim unconscionable.  And

also said, likewise, the unfairness of the fee

splitting arrangement may be more difficult to

establish for the arbitration of enforceability than

for arbitration of more complex fact-related aspects of

the alleged employment discrimination.

So that's the Supreme Court recognizing that

really when it comes to unconscionability of the

delegation agreement there probably just isn't, isn't

too much to work with.  And that's why I can't recall

any case where delegation clause has been deemed

unconscionable, and there -- no such case was cited in

any of the briefs.

THE COURT:  You're -- 

MR. QUIRK:  Well, your Honor --

THE COURT:  And --

MR. QUIRK:  This is Trevor --

THE COURT:  Mr. Quirk, I don't want to cut you02:20:46
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off -- (telephonic audio glitch). 

And I don't want to cut anyone off.  But I

just remember reviewing the points and authorities in

here, the issue of procedural and substantive

unconscionability was raised.  And that's why I keep

coming back to that.  And that's the fourth factor.

And, Mr. Quirk, I didn't want to cut you off,

sir.  I think you were getting ready to go there.  But

go ahead.

MR. QUIRK:  Yeah.  Trevor Quirk here.  We did

raise them.  Thank you, your Honor.  

And you were asking how you conduct that

analysis, and it's simple.  You look at the manner in

which the contract was negotiated and the circumstances

of the parties at the time.

That's under the procedural element.  And I

think it's pretty clear at least as to Ms. Work what

the answer to that question is going to be.

And then the answer to Ms. Royz may be a

little bit more complicated, but there was no

negotiation of the contract whatsoever.  You're simply

clicking on the little box on the bottom, yes to some

terms and conditions.  And then under the second

aspect, the substantive unconscionability, you just

look at the actual terms of the contract.  And look and02:22:11
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see if whether those are so harsh as to be one sided.

And the terms of this, if you're just narrowly

focusing on the delegation clause or if you're -- I

guess that's what we're doing here.  And you're looking

at the terms of the delegation clause, what is the

effects of those terms on Ms. Royz?  And as to Ms. Work

we know it's going to force someone who just happens to

have an Uber app on their phone to San Francisco.  And

the same thing with Ms. Royz.  

So, clearly, the delegation clause in our view

would be procedurally and substantive unconscionable.  

And those cases do talk more broadly about an

arbitration agreement.  And although they don't deal

specifically with a delegation clause in and of itself,

counsel said it's severable and should be analyzed

under basic contract rules.  And those are the ways in

which the Nevada Supreme Court has analyzed

procedurally and substantive unconscionability.  And

those are the elements that they've used to analyze

those issues.

MR. GORMLEY:  Your Honor, this is Ryan Gormley

for Uber.  If I'm allowed to make a reply.

THE COURT:  Of course, sir, you are.

MR. GORMLEY:  Thanks.

So I was responding to those arguments.  On02:23:44
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the procedural front, the no negotiation, it's an

argument you here a lot when it comes to arbitration

agreements.  But as the Court's aware, consumer

arbitration agreements are enforced all the time.

Those arguments don't hold up.

It's not enough that a party wasn't

represented by counsel and entering into an arbitration

agreement or that, you know, a user of Uber or any

corporation didn't have a chance to negotiate the terms

with an attorney representing Uber, or something like

that.  So on the procedural front, I think those

arguments get made, but there's nothing -- there's

nothing here that the Court would determine is

procedurally unconscionable.  

And in terms of one cited in the substantive

argument, Mr. Quirk said it's one sided because look at

the result.  It results in someone getting sent to

arbitration in San Francisco.  But that looking at the

result of getting sent to arbitration, that's the exact

type of argument that AT&T versus Concepcion said

couldn't carry the day.  Because that's an argument

that's saying that arbitration somehow is unfair

compared to the judicial forum or puts it in a worse

light.  And that's the type of conscionability argument

that AT&T precluded.02:25:34
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So, you know, just based on those arguments,

and I think based on the arguments in the brief,

there's no basis for a finding of procedural or

substantive unconscionability.

THE COURT:  Anything else?

MR. GORMLEY:  I think that's it from us, your

Honor.  That's Ryan Gormley for Uber.

MR. QUIRK:  Same here, Trevor Quirk for

plaintiff.  Nothing further.

THE COURT:  All right.  And, gentlemen, I want

to thank you.  I'm going to do two things insofar as

this motion is concerned.

Number one, I'm going to rule partially.  

Regarding the application and my decision --

(telephonic audio glitch) -- Andrea Eileen Work, and I

don't know if my prior decision really clarified this,

but the reason why I brought it up was essentially

this.  A key component as far as my decision is

concerned as it relates to her was the fact that at the

time of this motor vehicle accident, she had not even

used the Uber app; right?  All she was, was a passenger

in the motor vehicle accident.  As a result of that,

number one, there's been no consideration.  There's no

contract in place.  She was a mere passenger.  I think

it would be a stretch, a real stretch, to force her to02:27:15
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arbitration under those circumstances.

And because I think it's pretty clear for all

the reasons I ruled before, but that wasn't clear

enough maybe in my minute order, but I want to make

sure the record is really clear on top of my prior

decision.  So, I mean, she's going to -- she's not

going to go to arbitration.

And I don't mind saying this from a legal

logic perspective, it just doesn't make much sense.  It

really doesn't.

This is what I'm going to do on the motion to

reconsider as to the other plaintiff.  I'm going to go

back and take a look.  And I don't remember before, and

maybe it was addressed and I overlooked it, because I'm

going to address the unconscionability issue as it

relates to the delegation provision under the contract.

Because, and I'm going to read AT&T Concepcion.  I'm

going to go back and read this case.  Because it

appears to me that at least we know this, based upon

the briefing, the issue of unconscionability has been

raised.  I think it's one -- (telephonic audio

glitch) -- 

The issue of unconscionability has been

raised.  I don't know if it was fully developed in the

first briefing but it has been raised.02:28:56
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I'm going to focus on the factor No. 4 as it

pertains to unconscionability in addition to taking one

last look.  And so what I'm going to do is this:  When

I make a decision, I'm also going to address factor 4

as -- (telephonic audio glitch) -- 

I said I'm -- yeah.  I'm going to address

factor 4 in addition to looking at my prior decision so

we'll have a really clean record here, which I feel is

very, very important from an appellate review

perspective.  Because in many respects maybe --

(telephonic audio glitch) -- this is a case of first

impression as it relates to the claim of Ms. Royz.  

So that's what I'm going to do.

MR. GORMLEY:  And --

THE COURT:  All right, gentlemen.

MR. GORMLEY:  Your Honor, this is Ryan Gormley

for Uber.  I just want to clarify one point.  I think,

I think it's obvious.  But just want to clarify it.  As

of the first person when -- I heard you said as to

Ms. Work on the first part of your ruling.  And my

understanding and in your prior order it said that

Ms. Royz was the passenger that did not use the Uber

app.  But my understanding is that it's just the

passenger that did not order the ride; right?

THE COURT:  Yes.  Whoever didn't use it.  And02:30:38
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I think I've clarified that.  So that's probably an

important point.  For the record Andrea Eileen Work

didn't use the app; is that correct?

MR. QUIRK:  Judge, looking at it now, and I

think I had it confused.  That Ms. Work ordered the

Uber and Royz was the passenger.  I'm the one who

stated that during argument.

THE COURT:  So we flipped it?

MR. QUIRK:  Yes.

THE COURT:  All right.  And so anyway my prior

decision that I've made right now before this, this

discussion will be based upon the agreement that Megan

Royz was solely the passenger and didn't utilize the

Uber app; is that correct?

MR. QUIRK:  That's correct.

THE COURT:  Okay.  I just want to make sure

I'm clear on that.

MR. QUIRK:  If you can give me a second, I'd

like to verify that.

THE COURT:  Go ahead, sir.

MR. QUIRK:  Okay.  So the ride was requested

by Andrea Work through her rideshare app, through her

Uber app.

THE COURT:  Yes.

MR. QUIRK:  And Royz was the passenger.  So02:31:49
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that's my -- my fault for making that representation

during the argument.  I had it backwards.

THE COURT:  Okay.  So did I have it right in

my minute order?  I just want to make sure.

MR. QUIRK:  Let me look at your minute order

here.

Plaintiff Megan Royz did not use the app to

request transportation.  There we go.  That's in your

order.

THE COURT:  All right.  So I got it right.

MR. QUIRK:  Yes.

THE COURT:  I just want to make sure.  Okay.

MR. GORMLEY:  And --

THE COURT:  I'm going to go back and read

these cases.  This is a fascinating issue.  And I just

want to -- put it this way.  Number one, we have a

great record.  Secondly, I just want to make sure that

I'm clear with my thoughts and my minute order as to

why I ruled the way I did.  That's what I want to do.

I want to go back and look at it.  Because it might be

an issue of first impression.  I'm not sure yet, but

we'll see.

MR. QUIRK:  Thank you.

MR. GORMLEY:  Thank you, your Honor.  We

appreciate your time.02:33:11
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THE COURT:  All right.  Everyone enjoy your

day.

MR. GORMLEY:  You too.  Bye.

MR. ROBERTS:  Thanks for all the time, your

Honor.  It's good to hear your voice again.

THE COURT:  All right.

Mr. Roberts, take care.

MR. ROBERTS:  Thank you, your Honor.  You too.

(Proceedings were concluded.)

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
                :SS 
COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

TELEPHONIC PROCEEDINGS HAD IN THE BEFORE-ENTITLED

MATTER AT THE TIME AND PLACE INDICATED, AND THAT

THEREAFTER SAID STENOTYPE NOTES WERE TRANSCRIBED INTO

TYPEWRITING AT AND UNDER MY DIRECTION AND SUPERVISION

AND THE FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE

AND ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

 ________________________ 
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 23/4 23/12 23/12

 24/5 24/6 24/12
 24/20 24/24 25/9
 25/11 25/19 25/25

 26/9 32/23 38/22
 39/20 40/11 40/15
 40/15 40/17 42/20

 42/21 42/22 44/1
 44/5 46/11 47/13
 48/25
wouldn't [1]  20/17

wrestled [1]  23/16
written [1]  42/9
wrong [1]  40/23

WWHGD.COM [1] 
 2/24

X
XVI [1]  1/3

Y
yeah [11]  6/23

 10/24 12/2 14/19
 20/2 26/16 27/13
 28/1 41/23 45/10
 50/6

years [1]  21/21
yes [18]  4/3 5/1
 10/1 10/6 10/16

 11/2 11/12 12/12
 15/19 16/8 27/6
 31/22 41/1 45/22

 50/25 51/9 51/24
 52/11
yet [2]  14/11 52/21

you [107] 
you'd [1]  25/11
you're [15]  6/20
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 19/25 23/19 26/13

 30/9 35/11 35/19
 38/20 42/24 43/1
 44/21 45/21 46/2

 46/3 46/4
you've [2]  29/16
 36/14

your [39]  3/15
 3/18 4/3 5/1 5/24
 6/24 13/10 19/3
 22/1 22/19 23/8

 25/21 28/23 28/23
 29/15 29/18 30/10
 30/18 33/8 35/24

 37/6 37/8 42/22
 43/8 44/22 45/11
 46/21 48/6 50/16

 50/20 50/21 52/5
 52/8 52/24 52/25
 53/1 53/4 53/5 53/8
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_____________________________________________________________________________________________ 
NOTICE 

 

NEO 
Trevor M. Quirk, Esq.  
Nevada State Bar No.: 8625 
Quirk Law Firm, LLP 
2421 Tech Center Court, Suite 100 
Las Vegas, NV 89128 
Telephone: (702) 755-8854 
Facsimile: (866) 728-7721’ 
 
Jerold Sullivan, Esq.  
California State Bar No.: 8625 
Sullivan & Sullivan 
120 South Sepulveda Boulevard 
Manhattan Beach, CA 90266 
Telephone: (310) 376-0288 
Facsimile: (310) 379-1951  
Pro Hac Vice Pending 
 
Attorneys for Plaintiffs, Megan Royz & Andrea Eileen Work 
 

DISTRICT COURT OF THE STATE OF NEVADA 
 

FOR THE COUNTY OF CLARK 

 TO ALL PARTIES AND THEIR ATTORNEY OF RECORD. 

 Please take notice: An Order Denying Defendants Uber Technologies, Inc., Rasier, LLC, 

Rasier-CA, LLC’s, Motion to Reconsider the Courts Order Denying Motion to Compel Arbitration 

MEGAN ROYZ, an individual; and ANDREA 
EILEEN WORK, an individual 
 
 Plaintiff, 
 

v. 
 
MARK ANTHONY JACOBS, an idividual, 
MARCO ANTONIO HEREDIA-ESTRADA, 
an individual, UBER TECHNOLOGIES, INC., 
a corporation; RASIER, LLC., a corporation, 
RASIER-CA, LLC, an individual; DOES 1 
through 10 and ROE Corporations 1 through 
10, Inclusive,   
 
 Defendants 
______________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 Case No.: A-20-810843-C 
 
Dept.: XVI 
 
 
NOTICE OF ENTRY OF ORDER 
 

Case Number: A-20-810843-C

Electronically Filed
1/29/2021 9:59 AM
Steven D. Grierson
CLERK OF THE COURT
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_____________________________________________________________________________________________
NOTICE 

 
2 

and Stay Action was entered on January 21, 2021 in the matter of Megan Royz, et al. vs. Mark 

Anthony Jacobs, et al., Clark County District Court, Case No. A-20-810843-C. A copy of said 

order is attached hereto as Exhibit A. 

 

Dated: January 29, 2021 QUIRK LAW FIRM, LLP 
 

 
By: ________________________ 

Trevor Quirk, Esq. 
Attorney for Plaintiffs 
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______________________________________________________________________________ 
ORDER 

1 

ORDR 
Trevor M. Quirk, Esq.  
Nevada State Bar No.: 8625 
Quirk Law Firm, LLP 
2421 Tech Center Court, Suite 100 
Las Vegas, NV 89128 
Telephone: (702) 755-8854 
Facsimile: (866) 728-7721’ 
 
Jerold Sullivan, Esq.  
California State Bar No.: 8625 
Sullivan & Sullivan 
120 South Sepulveda Boulevard 
Manhattan Beach, CA 90266 
Telephone: (310) 376-0288 
Facsimile: (310) 379-1951  
Pro Hac Vice Pending 
      
Attorneys for Plaintiffs, 
Megan Royz & Andrea Eileen Work 

 
DISTRICT COURT OF THE STATE OF NEVADA 

 
FOR THE COUNTY OF CLARK 

 
MEGAN ROYZ, an individual; and ANDREA 
EILEEN WORK, an individual 
 
 Plaintiff, 
 

v. 
 
MARK ANTHONY JACOBS, an idividual, 
MARCO ANTONIO HEREDIA-ESTRADA, 
an individual, UBER TECHNOLOGIES, INC., 
a corporation; RASIER, LLC., a corporation, 
RASIER-CA, LLC, an individual; DOES 1 
through 10 and ROE Corporations 1 through 
10, Inclusive,   
 
  Defendants 

 Case No.: A-20-810843-C 
 
Dept.: XVI 
 
ORDER DENYING DEFENDANTS 
UBER TECHNOLOGIES, INC., RAISER, 
LLC, AND RAISER-CA LLC’S MOTION 
TO RECONSIDER THE COURT’S 
ORDER DENYING DEFENDANTS 
MOTION TO COMPEL ARBITRATION 
AND STAY ACTION 
 

ORDER DENYING DEFENDANTS UBER TECHNOLOGIES, INC., RAISER 

LLC, AND RAISER-CA LLC’S MOTION TO RECONSIDER THE COURT’S ORDER 

DENYING DEFENDANTS’ MOTION TO COMPEL ARBITRATION AND STAY 

ACTION 

ODM

Case Number: A-20-810843-C

Electronically Filed
1/21/2021 4:05 PM
Steven D. Grierson
CLERK OF THE COURT
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______________________________________________________________________________ 
ORDER 

2 

Defendants Uber Technologies, Inc. and Rasier-CA, LLC.’s, Motion for Reconsider the 

Court’s Ordre Denying Defendants’ Motion to Compel Arbitration and Stay Action came on for 

hearing on October 27, 2020, at the hour of 1:15 PM., before Department XVI, the Honorable 

Judge Timothy Williams, presiding.  

Attorneys D. Lee Roberts, Jr. and Ryan Gormley, of Weinberg, Wheeler, Hudgins, Gunn 

& Dial, LLC appeared on behalf of Defendants Uber Technologies, Inc., Rasier, LLC., Rasier-

CA, LLC. Attorney Trevor Quirk of Quirk Law Firm, appeared on behalf of Plaintiffs Megan 

Royz and Andrea Work. 

 After review and consideration of the points and authorities on file herein and oral argument 

of counsel, the Court determined as follows: 

FINDINGS OF FACT AND PROCEDURAL HISTORY 

1. On October 9, 2020, Defendants Uber Technologies, Inc., Raiser, LLC, and 

Raiser-CA LLC filed a Motion for Leave and Motion To Reconsider The Court’s Order Denying 

Defendants’ Motion To Compel Arbitration and Stay Action. 

2. On October 13, 2020, Plaintiffs opposed Defendants’ Motion for leave and 

Motion to Reconsider the Court’s Order Denying Defendants’ Motion to Compel Arbitration and 

Stay Action. 

3. On October 27, 2020, The Court took Defendants’ Motion for leave and Motion 

to Reconsider the Court’s Order Denying Defendants’ Motion to Compel Arbitration and Stay 

Action under submission. 

4. On December 28, 2020, The Court denied Defendants’ Motion for leave and 

Motion to Reconsider the Court’s Order Denying Defendants’ Motion to Compel Arbitration and 

Stay Action. 

CONCLUSIONS OF LAW 

This Court's role under the Federal Arbitration Act ("F.A.A."), Title 9 U.S.C. §2, is "limited 

to determining 1) whether a valid agreement to arbitrate exists and, if it does, 2) whether the 

agreement encompasses the dispute at issue." Cordas v. Uber Technologies, Inc., 228 F.Supp.3d 

985, 988 (N.D. Ca. 2017). 
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______________________________________________________________________________ 
ORDER 

3 

The question movants have asked this Court to reconsider is whether the Delegation Clause 

transferred the power to decide threshold questions of arbitrability to the arbitrator, including 

whether the Arbitration Agreement encompasses the subject dispute and whether Royz entered 

into an enforceable agreement to arbitrate. 

"Whether a dispute arising under contract is arbitrable is a matter of contract interpretation 

…" Tallman v. Eighth judicial Dist. Ct., 131 Nev. 713, 720, 359 P.3d 113. 118–19 (2015). That 

is, the answer as to "who has the primary power to decide arbitrability" flows from the fact 

arbitration is a matter of contract; it is a way to resolve those disputes–but only those disputes–the 

parties agreed to submit to arbitration. See AT&T Technologies, Inc. v. Communications Workers, 

475 U.S. 643, 649 (1986). Thus, when deciding whether the parties agreed to arbitrate a certain 

dispute, including arbitrability, courts should apply ordinary state-law principles that govern 

contracts' formation. 

As previously noted, the United States Supreme Court has recognized and enforced a 

liberal policy favoring arbitration agreement; however, the U.S. Supreme Court has carved out an 

exception where the dispute focuses on whether the parties have submitted a particular dispute to 

arbitration. See Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002). Such a 

determination is "an issue for judicial determination unless the parties clearly and unmistakably 

provide otherwise." Id. (quoting AT&T Technologies, Inc. v. Communications Workers, 475 U.S. 

643, 649 (1986). 

Here, movants contend that the Delegation Clause in the contract between parties 

transferred the power to decide threshold questions of arbitrability to the arbitrator. See Defendant 

Uber Technologies, Inc., and Raiser-CA L.C.'s Motion for Leave and Motion to Reconsider the 

Court's Order Denying Defendants Uber Technologies Motion to Compel Arbitration and Stay 

Action on OST filed October 7, 2020, p. 9. Moreover, the movants argue the delegation clause 

must be considered an agreement separate from the Arbitration Agreement giving the arbitrator 

exclusive authority to resolve disputes relating to the contract's enforcement without undermining 

his jurisdiction to do so. Id. The Court declines to follow this interpretation. While the Arbitration 

Agreement and Delegation clause may be severable, the delegation clause must be read in 
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______________________________________________________________________________ 
ORDER 

4 

conjunction with the "Terms and Conditions" and Arbitration Agreement, which determines the 

scope of the arbitration or disputes related to what the parties agreed to arbitrate. 

After reviewing the "Terms and Conditions," the Arbitration Agreement, and the 

delegation clause, this Court determines that the agreement to arbitrate is limited to those disputes, 

claims, or controversies arising out of or relating to the Terms or use of movant's services. As 

previously set forth within the Court's August 6, 2020 Order, the arbitration clause focuses on 

"Terms and Conditions" under the contract –not motor vehicle accidents. The arbitration provision 

does not clearly or unmistakably provide that the parties have agreed to submit a motor vehicle 

dispute to arbitration. Therefore this Court determines the issue. 

Accordingly, Defendant Uber Technologies LLC, Rasier, LLC, and Raiser-CA LLC's 

Motion to Reconsider the Court's Order Denying Defendants' Motion to Compel Arbitration and 

Stay Action is DENIED. 

IT IS SO ORDERED 

 

 

Dated this ____ day of ____________2020  ____________________________________ 

       DISTRICT COURT JUDGE 

 

 
Submitted by: 
 
QUIRK LAW FIRM, LLP  
 
 
 
By:____________________________ 
Trevor Quirk, Esq. 
Nevada State Bar No.: 8625 
2421 Tech Center Court, Suite 100 
Las Vegas, NV 89128   
Telephone: (702) 755-8854 
Attorney for Plaintiffs, Megan Royz & Andrea 
Work 
 

Approved as to Form and Content: 
 
BREMER, WHYTE, BROWN & 
O’MEARA, LLP. 
 
 
By:_____________________________ 
Melissa Ingleby, Esq.  
Nevada State Bar No. 12935  
1160 N. Town Center Drive Suite 250  
Las Vegas, Nv 89144  
Telephone: (702) 258-6665  
Attorney for Defendant, Mark Anthony 
Jacob 

DID NOT SIGN

21st January
2021
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______________________________________________________________________________ 
ORDER 
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Approved as to Form and Content: 
 
WILSON, ELSER, MOSKOWITZ, 
EDELMAN & DICKER LLP 
 
 
By:______________________________ 
Harry V. Peetris, Esq. 
Nevada Bar No.: 6448 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
Telephone: (702) 727-1400; 
Attorney for Defendants Uber Technologies, 
Inc., Rasier, LLC., Rasier-CA, LLC. 
 

 

 

DID NOT SIGN
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Certificate of Service 

 CERTIFICATE OF SERVICE     
  

Pursuant to NRCP 5(b), I hereby affirm that I am an employee of Quirk Law Firm, LLP 
and that I caused the foregoing:  

 
NOTICE OF ENTRY OF ORDER 
 
to be served as follows: 

 
[  ] by placing a true and correct copy of the same to be deposited for mailing in the U.S. 

mail in Ventura, California, enclosed in a sealed envelope upon which first class postage 
was fully prepaid: and/or 

 
[ ] pursuant to EDCR 7.26, by sending the same via facsimile; and/or 
 
[X] by e-filing and electronic service and/or 
 
[ ]  by hand delivery 

 
to the party(ies) listed below 
 
Melissa Ingleby, Esq. 
Bremer Whyte Brown & O'Meara, LLP 
1160 N. Town Center Drive Suite 250 
Las Vegas, NV 89144 
E: mingleby@bremerwhyte.com 
D: 725.210.8817 
T: 702.258.6665 
F: 702.258.6662 
Attorney for Defendant, Mark Anthony Jacobs 

Karen Bashor, Esq. 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
E: .Karen.Bashor@wilsonelser.com 
D: 702.727.1264  
T: 702.727.1400 
F: 702.727.1401 
Attorney for Defendant, Rasier-CA, LLC., Rasier, 
LLC., and Uber Technologies, Inc. 
 

Jerold Sullivan, Esq.  
Sullivan & Sullivan 
120 South Sepulveda Boulevard 
Manhattan Beach, CA 90266 
E: sullivanandsullivanattorneys@gmail.com  
T: (310) 376-0288 
F: (310) 379-1951 

 

 
Executed on January 29, 2021  
       _________________________________ 

Esteban Minero 
Quirk Law Firm, LLP 
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mailto:mingleby@bremerwhyte.com
mailto:mingleby@bremerwhyte.com
mailto:mingleby@bremerwhyte.com
mailto:Karen.Bashor@wilsonelser.com
mailto:Karen.Bashor@wilsonelser.com
mailto:Karen.Bashor@wilsonelser.com
mailto:Karen.Bashor@wilsonelser.com
mailto:sullivanandsullivanattorneys@gmail.com
mailto:sullivanandsullivanattorneys@gmail.com
mailto:sullivanandsullivanattorneys@gmail.com
mailto:sullivanandsullivanattorneys@gmail.com

