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 Exhibit C – EPCC HOA Amended ByLaws dated   3  614-628 

 7/7/2018; 2008 ByLaws of EPCC HOA Preamble 

 

 Exhibit D – Section 4: Approval of New    3  630-642 

 Construction, Remodel Activity Within EPCCs  

 and Architectural and Design Control Standards  
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 and Guidelines; and Section 5: Managing   

 Managing Construction / Remodeling Within  

 EPCC; Declaration of Charles Jennings 

 

 Exhibit E – EPCC HOA Architectural and Design    3  644-653 

 Control Standards and Guidelines adopted 3/31/2017 

 

 Exhibit F – Deposition of Jerome Moretto     3  655-662 

 dated 9/28/2020, pp. 13-15 and 22-24 

 

Defendant’s Reply in Support of Defendant’s 11/24/2020  3  711-725 

Motion For Summary Judgment 

 

 Exhibit A – Notice of Motion and Motion    3  727-750 

 For Summary Judgment or, in the  

 Alternative Summary Adjudication of  

 Issues 

  

 Exhibit A (Cont.)        4  751-760 

  

 Exhibit B – Plaintiff’s Opposition to     4  762-777  

 Defendant’s Motion for Summary Judgment 

 

 Exhibit C – Amended ByLaws of EPCC     4  779-793 

 HOA dated 7/7/2018; 2008 ByLaws of  

 EPCC HOA Preamble 
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 Exhibit D – Section 4: Approval of New     4  795-807 
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 EPCCs and Architectural and Design Control 
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 Declaration of Charles Jennings 

 

 Exhibit E – EPCC HOA Architectural and     4  809-818 
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 adopted 3/31/2017 

 

 Exhibit F – Deposition of Jerome Moretto    4  820-827 

 dated 9/28/2020, pp. 13-15 and 22-24 

 

Notice of Appeal      3/2/2021  4  940-948 

 

Notice of Entry of Order and Order Granting  2/21/2021  4  930-939 

in Part and Denying in Part Motions for  

Summary Judgment 

 

Plaintiff’s Notice of Motion and Motion for  11/2/2020  1  148-181 

Summary Judgment 

 

Plaintiff’s Opposition to Defendant’s Motion 11/16/2020  2  466-481 

For Summary Judgment  

 

 



ix 
 

Document       Date   Vol.        Page Nos. 

 

Plaintiff’s Reply to Defendant’s Opposition  11/24/2020  3  663-674 
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Transcript of Preliminary Injunction Hearing 3/9/2020  1  49-147 
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1
Douglas County

District Court CierK2

r> .J^ L LiAMS3

4 M. BIAGGiNI UTY
5

IN THE NINTH JUDICIAL DISTRICT OFTHE STATE OFNEVADA6

IN AND FORTHE COUNTY OFDOUGLAS7
��kifkic8

COMPLAINTJEROMEMORETTO, Trusteeof the
JeromeF.Moretto2006Trust,

9

EXEMPT FROM ARBITRATION10
Plaintiff,

11
v.

12
ELK POINTCOUNTRY CLUB
HOMEOWNERS, ASSOCIATION, INC.,
a Nevadanon-profit corporation, and
DOES1- 10, inclusive,

13

14

Defendants.15

16

Plaintiff JEROMEMORETTO, Trusteeof theJeromeF. Moretto2006Trust, by and

throughhisattorney, KarenL. Wintersof theLaw Office of Karen L. Winters, alleges:

1. Plaintiff JEROMEMORETTO, Trusteeof theJeromeF. Moretto2006Trust,

(hereinafter“ Moretto”) is, andatall timesmentionedin thiscomplaintwas, a residentof

DouglasCounty, Nevada.

2. DefendantELK POINTCOUNTRYCLUB HOMEOWNERS, ASSOCIATION,

INC. (“EPCC”) is aNevadanon-profit corporationformedon March23, 1925, with its principal

placeof businessin DouglasCounty, Nevada.

3. Plaintiff doesnot knowthetruenamesof defendantsDOES1 through10, and

thereforesuethemby thosefictitious names. Plaintiff is informedandbelieves, andon thebasis

of that informationandbeliefalleges, thateachof thosedefendantswasin somemannerlegally

responsiblefor theeventsandhappeningsallegedin thiscomplaintandfor plaintiffs damages.

17

18

19

20

21

22

23

24

25

26

27

28
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Thenames, capacitiesandrelationshipsof DOES1 through10will beallegedby amendmentto

thiscomplaintwhentheyareknown.

4. Plaintiff is informedandbelieves, andon thatbasisalleges, thatatall times

mentionedin thiscomplaint, defendantsweretheagentsandemployeesof theirco-defendants,

andin doingthethingsallegedin thiscomplaintwereactingwithin thecourseandscopeof that

agencyandemployment, exceptasallegedotherwiseherein.

5. EPCCis subjectto andgovernedby NRS116.001through116.795,excepting

therefromNRS116.2101through116.2122.
6. EPCC’scurrentcorporateBylawsaretheAmendedandRestatedBylawsrecorded

asDocumentNo. 0653319on August26, 2005in theOfficial Recordsof DouglasCounty,

Nevada, with furtherrecordedamendmentsthroughAugust7, 2018. AttachedheretoasExhibit 1

is a trueandcorrectcopyof thecompleteBylawswith thecompiledamendments(hereinafterthe

“Bylaws” ), currentlygoverningEPCC.

7. EPCCis thecommoninterestassociationcreatedto operatecommonareasand

facilitiesfor thebenefitof thefeetitle ownersof unitswithin its development.

8. Morettois thefeetitle ownerof thatcertainresidentialpropertycommonlyknown

as476LakeviewAvenue, ZephyrCove, Nevada, which is locatedwithin, anda partof theEPCC

development. Moretto, eitherastrusteeof theJeromeF. Moretto2006Trustor individually, has

ownedtheresidencesince1990.

1

2

3

4

5

6

7

8

9

10

12

13

14

15

16

17

18

19

9. On March31, 2018, theExecutiveBoardof EPCCenacted“Architecturaland

DesignControlStandardsandGuidelines” (“Guidelines” ) purportedlyregulatingdesign,

architectureandconstructionof improvementson real propertyparcelswithin theboundariesof

20

21

22

23 EPCC.

24 10. Morettoobjectedto theGuidelinesandrequestedto presentthoseobjectionsto

theExecutiveBoardthroughlettersdatedfrom May 12, 2018until theExecutiveBoardfinally

includedMoretto’sobjectionsandissueson theDecember15, 2018agendaof theExecutive

Boardquarterlymeeting. ThehearingoccurredbeforetheExecutiveBoardandacertifiedcourt

reporteronsaiddate.

25

26

27

28

2
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11. Moretto’sobjectionsaresetforth in furtherdetailhereinbelowandincludethat:

(1) theExecutiveBoardhadnoauthorityundertheBylawsto createa “DesignReview

Committee” delegatingtheExecutiveBoard’sauthorityto developrulesandregulations

governingthedesign, architectureandconstructionof improvementswithin EPCCboundariesin

violationof NRS116.3106; (2) theGuidelinescreaterulesthatresultin arbitraryandcapricious

enforcementin violation of NRS116.31065(1); (3) theGuidelinesarevagueandnot sufficiently

explicit to inform unit propertyownersfor compliancein violationof NRS116.31065(2); (4) the

Guidelinesallow for impositionof finesin violationof therequirementssetforth in NRS

116.31031which is a violationof NRS116.31065(6); (5) theGuidelinesallow for a variance

from theGuidelinesat thediscretionof theDesignReviewCommitteewith no objective

standardin violationof NRS116.31065(5); (6) theGuidelinespurportto createreal property

restrictionswhicharerestrictivecovenantstakenultra vireson individual units; (7) the

Guidelinesimposesetbackrequirementson improvementsthatwould effectivelytakeMoretto’s

propertyright to rebuild in theeventof fire or naturalcatastrophewithout Moretto’sconsent; and

(8) theGuidelinesimposeeasements, includingview easementswhicharerestrictivecovenants

takenultra vireson individual units.

12. Morettoalsodemanded, in hisDecember15, 2018hearingbeforetheExecutive

Board, that theExecutiveBoardproducetherecordsrelatingto thecreationof the“Guidelines”

pursuantto Moretto’swritten requestdatedMay 12, 2018andpaythepenaltyof $25 for each

dayafterwhichsuchrecordsarenot produced, asrequiredpursuantto NRS116.31175, which

wasdeniedat thathearingandcontinuesto bedenied.

13. Moretto’sobjectionswerenot resolvedat theExecutiveBoardmeeting, therefore

Morettofiled an“AlternativeDisputeResolutionClaim Formwith theNevadaDepartmentof

BusinessandIndustryRealEstateDivision, Office of theOmbudsmanfor Common-Interest

CommunitiesandCondominiumHotels” on March28, 2019, requestingmediation.
14. MediationbetweenMorettoandEPCCoccurredonMay 31, 2019, whichdid not

resultin a resolution. Theclaim wasclosedby theNevadaRealEstateDivision by letterdated

June20, 2019.
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£

FIRST CAUSE OF ACTION1

BREACH OF EPCC BYLAWS2

15. Plaintiff incorporatesParagraphs1 through14 hereinabove,asthoughfully set

forth in thisCauseof Action.

16. EPCCBylawsonly allow theExecutiveBoardto delegateits dutiesto anElection

Committeefor annualelections, andaFinanceCommitteefor anannualaudit. TheEPCC

Bylawsdo notallow theExecutiveBoardto delegateanyof its otherdutiesundertheBylaws,

eitherthroughanexplicit delegationor throughanagent.

17. NRS116.3106(1)(d) requiresthattheBylaws“[s]pecify thepowerstheexecutive

boardor theofficersof theassociationmaydelegateto otherpersonsor to acommunity

manager.”

3

4

5

6

7

8

9

10

11

18. The“Guidelines” createdon March31, 2018delegateto a‘DesignReview

Committee’ thedutiesof developingandenforcingrules, regulations, standards, protocolsand

proceduresfor thedesign, architecture, andconstructionof structuresandlandscapingwithin the

EPCC, in violationof theBylaws.

19. TheExecutiveBoard’senactmentof theGuidelinesandcreatingtheDesign

ReviewCommitteearevoid ab initio.

12

13

14

15

16

17

20. Morettohasbeenharmedby theExecutiveBoard’sactionin that it hasreduced

thevalueof Plaintiffs residence, andencroachedon Moretto’sfeetitle interestin theresidential

18

19

20 property.

21. Morettohasbeenfurtherdamagedby theExecutiveBoard’sactionin that

Morettohasbeencompelledto retaintheservicesof anattorneyto enforcehis rights. But for the

actionsof Defendant, Morettowould not haveincurredattorneyfees, thereforMorettois entitled

to anawardof thisCourtof attorneyfeesandcosts.

21

22

23

24

25 SECONDCAUSE OF ACTION

26 VIOLATIONS OF NRS 116.31065

27 22. Plaintiff incorporatesParagraphs1 through21 hereinabove, asthoughfully set

28 forth in thisCauseof Action.

4
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23. TheGuidelines, asallegedlyenactedon March31, 2018createrulesthatresultin

2 arbitraryandcapriciousenforcementin violationof NRS116.31065(1), in thatSectionV allows

3 theDesignReviewCommitteeto “applyandenforce” Guidelines“as[it] seesfit ”, without any

4 objectivestandard. A trueandcorrectcopyof theGuidelinesallegedlyenactedon March31,

5 2018is attachedheretoasExhibit 2 includingthetypographicalerrordatingit to March31,

6 2017.

1

24. In SectionsIX, XII (l ) andXXI , it imposesfinesfor noncomplianceto the

Guidelineswithout anyprocedureto challengesuchafine, without notice, without identifying

theexactamountof anyfinesprior to impositions, andwithoutahearingbeforetheExecutive

Board.

7

8

9

10

25. In SectionXI(3), theGuidelinessetout restrictionson thetypeandsizeof any

buildingon anyunit, butallowsfor avariancefrom thoserestrictionswithoutanyobjective

standard.

11

12

13

26. In SectionXI(5), theGuidelinessetout restrictionson theheightof any

constructionandcreateview corridoreasements, all basedonsubjectivestandardsandproviding

vetopowerto neighbors, withoutanyobjectivelimitations.

27. In SectionXI(8), theGuidelinesallow theDesignReviewCommitteeto approve

or disapprovethecolorsof anyexteriorwallsandtrims without specifyingwhatcolorsor how

thosecolorsarechosen, which is arbitraryandcapricious.

28. In SectionXII (3), theGuidelinesallow theDesignReviewCommitteeto

‘ recommend’ disapprovalof anyapplicationfrom anyunit ownerfor projectsof improvementor

repairbasedon its dissatisfaction“or for purelyaestheticreasons.”

29. SectionXII (4) allowsvariancesof anyof theGuidelineswithout anyobjective

standardsandat thecompletediscretionof theDesignReviewCommitteeandtheExecutive

Board, which is arbitraryandcapricious, allowing for unequalapplication.

30. SectionXII (6) imposesa$1500“applicationreviewfee” for anyapplicationmade

by anyunit ownerfor constructionof any“Major Project”, withoutdefininga“Major Project”,

which mayresultin arbitraryimpositionof thefeeasto anyparticularunit owner. SectionXII (6)

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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andSectionXVII bothreferto “Major Projects” requiringanapplication, with SectionXVII

requiringa$5,000deposit, andwithoutdifferentiatingbetweenthetwo Sectionsasto the

definition of “Major Project”.

31. In SectionXXII , theGuidelinesallow theExecutiveBoardto waiveor vary any

proceduresin theGuidelineswithoutanyobjectivestandard.

32. TheGuidelinessectionssetforth hereinabovearevagueandnotsufficiently

explicit to inform unit propertyownersfor compliancein violationof NRS116.31065(2); allow

for impositionof finesin violation of therequirementssetforth in NRS116.31031which is a

violation of NRS116.31065(6); andallow for avariancefrom theGuidelinesat thediscretionof

theDesignReviewCommitteewith noobjectivestandardin violationof NRS116.31065(5)

33. Theforegoingviolationsof NRS116.31065havereducedthevalueof Moretto’s

residence, andencroachedon Moretto’sfeetitle interestin his residentialproperty.

34. Morettohasbeenfurtherdamagedby theExecutiveBoard’sactionin that

Morettohasbeencompelledto retaintheservicesof anattorneyto enforcehis real property

rights. But for theactionsof Defendant, Morettowould not haveincurredattorneyfees, therefore

Morettois entitledto anawardof thisCourtof attorneyfeesandcosts.

THIRD CAUSEOFACTION

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 VIOLATION OFPLAINTIFF’S PROPERTYRIGHTS

Plaintiff incorporatesParagraphs1 through34 hereinabove, asthoughfully set19 35.
20 forth in thisCauseof Action.

21 36. Morettoinitially obtainedfeetitle to his residentialunit at 476LakeviewAvenue,

ZephyrCove, Nevada, which is locatedwithin, anda partof theEPCCdevelopment, in 1990.

Moretto’sfeetitle interestin this propertycontainsno view restrictions, view easements,

buildingsetbackrequirements, minimumgaragespacerestrictions, buildingsizerestrictions,

landscapingrestrictions, easementsfor publicsidewalks, or anyotherreal propertyrestrictionset

forth in theGuidelines. As a result, Moretto’s propertyrightsaregrandfatheredinto any

attemptedchangesmadewithout hisconsent.

22

23

24

25

26

27

28 ////
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37. EPCC’sauthorityis setforth in its Articlesof IncorporationandBylaws, which do

not retainanyrightsto EPCCto enactor enforcetherestrictivecovenantscontainedin the

Guidelines.

1

2

3

38. SectionXI of theGuidelinespurportto imposeview restrictions, view easements,

buildingsetbackrequirements, minimumgaragespacerestrictions, buildingsizerestrictions,

landscapingrestrictions, andeasementsfor publicsidewalks, in violationof Moretto’sproperty

rights.

4

5

6

7

39. EPCC’senactmentof theGuidelinesviolateMoretto’spropertyrightsandare

ultra viresof EPCC’sauthorityunderNevadaConstitionallaw, EPCC’sArticlesof

IncorporationandBylaws.

40. Theforegoingviolationsof Moretto’s propertyrightshavereducedthevalueof

Moretto’s residence, andencroachedon Moretto’sfeetitle interestin his residentialproperty.

41. Morettohasbeenfurtherdamagedby theExecutiveBoard’sactionin that

Morettohasbeencompelledto retaintheservicesof anattorneyto enforcehis rights. But for the

actionsof Defendant, Morettowould not haveincurredattorneyfees, thereforMorettois entitled

to anawardof thisCourtof attorneyfeesandcosts.

8

9

10

12

13

14

15

16

FOURTHCAUSEOFACTION17

VIOLATION OFNRS116.3117518

42. Plaintiff incorporatesParagraphs1 through41 hereinabove, asthoughfully set

forth in thisCauseof Action.

19

20

43. On May 12, 2018, Morettodemanded, in writing, that theExecutiveBoard

provideMorettowith copiesof all governingdocuments, documentspertainingto enactmentof

theGuidelines, andanyrecordsof theDesignReviewCommittee.

44. To date, all or someof thoserequesteddocumentshavenot beenprovidedto

21

22

23

24

25 Moretto.

26 45. NRS116.31175(3) imposesa$25 statutoryfine perdayon theExecutiveBoard

for eachdayaftertheinitial demandplus21days, in which all requesteddocumentsarenot

provided, totaling439daysto date.

27

28
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46. Morettohasbeendamagedbecauseof thefailureof theExecutiveBoardto

complywith NRS116.31175(3) in theamountof $10,975to date, andhassufferedfurther

damagesasa resultof not obtainingthefull recordsrequested.

47. Morettohasbeenfurtherdamagedby theExecutiveBoard’sactionin that

Morettohasbeencompelledto retaintheservicesof anattorneyto enforcehis rights. But for the

actionsof Defendant, Morettowould not haveincurredattorneyfees, thereforMorettois entitled

to anawardof thisCourtof attorneyfeesandcosts.

FIFTH CAUSEOFACTION

1

2

3

4

5

6

7

8

DECLARATORY RELIEF9

48. Plaintiff incorporatesParagraphs1 through47hereinabove, asthoughfully set

forth in thisCauseof Action.

49. Morettoassertsandallegesthat theExecutiveBoardhasnoauthorityto impose

theGuidelinesonhim or anyotherunit owner, assetforth in theabovecausesof action. In

additiontheGuidelinesarearbitraryandcapricious, vagueandunenforceable.

50. EPCCassertstheGuidelineswereproperlyenactedandcontainnoarbitrary,

capricious, andvaguerulesundertheauthorityof theExecutiveBoard, andareenforceableas

written.

10

1 1

12

13

14

15

16

17

TheExecutiveBoardnowseeksto re-enacttheGuidelinesandconsolidatethem18 51.

with theotherrulesandregulationsof theEPCC, throughthesameor similar procedureusedto

enacttheoriginal Guidelines, containingthesameor similarsetsof guidelines.

52. MorettoassertsandallegesthattheExecutiveBoardhasno authorityto impose

thenewsetof Guidelineson him or anyotherunit owner. In addition, thenewGuidelinesare

alsoarbitraryandcapricious, vagueandunenforceable.

53. EPCCassertsthenewsetof guidelinesareto beenactedproperlyandcontainno

arbitrary, capricious, andvaguerulesundertheauthorityof theExecutiveBoard, andare

enforceableaswritten.

19

20

21

22

23

24

25

26

27 An actualcontroversyhasarisenandnowexistsbetweenMorettoandEPCC

regardingtheir respectiverightsandduties. MorettocontendsthatEPCChasnoauthority to

54.

28

8
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imposethenewsetof Guidelinesonhim or anyotherunit owner, in violationof theforegoing

identifiedstatutesandhispropertyrights. In addition, thenewGuidelinesarealsoarbitraryand

capricious, vagueandunenforceable. EPCCcontendsthat it mayenacttheguidelinesaswritten

andasproposedto beadopted.

55. Plaintiff desiresajudicial determinationof his rightsanddutiesanda

declarationasto whetherPlaintiff is subjectto theGuidelinesaswrittenor asproposed, as

claimedby EPCC.

56. A judicial declarationis necessaryandappropriateat this time underall the

circumstancessothatPlaintiff maydeterminehis rightsanddutieswith respectto theGuidelines

andproposedguidelinessoasto proceedunderthecorrectrulesandregulations.

WHEREFORE, Plaintiff praysfor relief asfollows:

1. For damagesin excessof $15,000;

2. Foradeclarationfrom thisCourtthattheGuidelinesarevoid ab initio ;

For anorderrequiringdefendantEPCCto showcause, if any, why thisdefendant

shouldnot beenjoinedassetforth belowduringthependencyof this litigation

andpermanently;

4. For temporaryandpermanentordersenjoiningdefendantfrom:

ImposingandenforcingtheGuidelinesaswritten;

b. Enactingor enforcingthenewguidelines, asproposed; and

Delegatinganyauthorityto acommittee, includingtheDesignReview

Committee, notallowedby theArticlesof Incorporationor Bylawsof

1

2

3

4

5

6

7

8

9

10

11

12

13

14 3.

15

16

17

18 a.

19

20 c.

21

22 EPCC;

23 5. For reasonableattorney’sfees;

Forcostsincurredin thisaction; and24 6.

25 ////

26 ////

27 ////

28 ////
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1 7. Forsuchotherandfurtherrelief asthisCourtmaydeemjustandproper.

2 Dated: August16, 2019 LAW OFFICEOF KAREN L. WINTERS

3

4
KAREN L. WINTERS
NevadaBar No. 3086
P.O. Box 1987
Minden, NV 89423
(775) 782-7933
Attorneyfor Plaintiff

5

6

7

8

9

10
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27

28
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1
IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

2
IN AND FOR THE COUNTY OF DOUGLAS

3
AFFIRMATION

Pursuant to NRS239B.0304

5 Theundersigneddoesherebyaffirm thattheprecedingdocumententitledComplaintfiled

in casenumber:6

7 [X ] Documentdoesnotcontainthesocialsecuritynumberof anyperson.

8 -OR-
9 [ ] Documentcontainsthesocialsecuritynumberof a personasrequiredby:

[ ] A specificstateor federallaw, to wit:10

11
(Statespecificstateor federallaw)

12
-or-

[ ] For theadministrationof apublicprogram13

14 -or-

15 [ ] For anapplicationfor afederalor stategrant

16 -or-
17 ] ConfidentialFamily CourtInformationSheet

(NRS125.130, NRS125.230andNRS125B.055)18

19

Date: August16, 201920
KAREN L. WINTERS
Attorneyfor Plaintiff21

22

23

24

25

26

27

28

A.App._11 
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Amended BYLAWS

OF

ELK POINT COUNTRY CLUB HOA, INC.

July 75 2018

This copy of the EPCCHOA Bylaws , recorded as Document 0653319 on
August 26, 2005, includes the following amendments incorporated into
the Bylaws :

1. Bylaw Amendments that were adopted at the Unit Owners Annual Meeting of July 5, 2008
and recorded as Document 0727411 on July 24, 2008 amending ARTICLE I, Section 3c;
ARTICLE IV, Section 3 and ARTICLE XV, Section 4.

2. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 4, 2009 and
recorded as Document 0758100 on November 7, 2009 amending Article I, Section 3a.

3. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 2, 2011 and
recorded as Document 0791527 on October 26, 2011 amending Article XV, Section 4.

4. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 2, 2011 and
recorded as Document 0792378 on November 10, 2011 amending Article XV, Section 4.

5. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 6, 2013 and
recorded as Document 0828991 on August 16, 2013 amending Article V, Section 1F.

6. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 2, 2016 and
recorded as Document 887335 on September 9, 2016 amending Article XX, Section 2.

7. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 2, 2016 and
recorded as Document 887439 on September 12, 2016 amending Article V, Section h.

8. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 1, 2017 and
recorded as Document 909415 on January 19, 2018 amending Article XIV, Section 1.

9. Bylaw Amendment that was adopted at the Unit Owners Annual Meeting of July 7, 2018 and
recorded as Document 2018-917776 on August 7, 2018 amending Article XV, Section 4.

I certify this copy of EPCCHOA Bylaws is correct and current based
upon the above referenced recorded amendments .

August 7. 2018
Jame^ Gosllne
EPCCHOA Secretary

Date

EPCC Bytaws 2016

- 1 -
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2008

BYLAWS OF ELK POINT COUNTRY CLUB HOMEOWNERS'

ASSOCIATION INCORPORATED

Preamble

The Elk Point Country Club Homeowners’ Association, Inc., is a common-interest development operating
as a Nevada non-profit corporation, hereinafter called Elk Point Country Club, Inc, EPCC Association or
Corporation , and in operating compliance with Nevada law. Its primary purpose is hereby affirmed to be
to provide its Unit Owners the pleasure of fellowship and recreation, and its corporate functioning shall be
designed to civilly achieve in highest measure such purpose. It shall not operate its properties or facilities
with the view of providing profit to its Unit Owners but rather such properties and facilities shall be held,
operated, and made available for the use and enjoyment of its Unit Owners upon payment of such
assessments and charges as will fairly meet its cost of operation and provide a reasonable accumulation
of funds for repairs, replacements and additions.

ARTICLE I

MEETINGS OF UNIT OWNERS

Section 1. All meetings of the Unit Owners shall be held on the property of Elk Point Country
Club, Inc., Lake Tahoe, Nevada.

A majority of the Unit Owners in good standing as shown on the Official Unit
Owners' Roster in person or by proxy shall constitute a quorum for the transaction of business at all Unit
Owners' meetings.

Section 2.

Section 3.
a) The annual meeting of the Unit Owners shall be held at Elk Point Country Club, Inc. on the

first Saturday of July of each year at the hour of 10:00 a.m. thereof.
b) At such annual meeting each Unit’s Owner, as defined in NRS 116.095, in good standing

shall be entitled to one vote per unit in person or by proxy.
c) At such meetings, the Unit Owners shall elect the candidates who receive the most votes to the open

seats on the Executive Boardby using secret written ballots. Eligible candidates are qualified and not suspended Unit
Owners as definedby the Articles of Incorporation and the Bylaws.The writtenballots will becounted in public by three Unit
Owners appointed by the Executive Board.

d) A copy of minutes of all meetings shall be mailed at no charge to each Unit’s Owner.
e) Each candidate must comply with the requirements of NRS 116.31034 (5) by submitting

the candidate’s disclosure to the association secretary for inclusion with the ballot. If the candidate is
unable to meet the secretary’s schedule the candidate must deliver the disclosure to each Unit's Owner
by first class US mail, Federal Express, United Parcel, or by hand at least 15 days prior to the annual
meeting at the candidate’s own expense. The candidate may submit a statement of 150 words or less
regarding the candidacy to the secretary for inclusion with the ballot. Failure to comply with the mandatory
requirements of this Section makes the candidate ineligible for serving on the Executive Board.

For additional requirements of the election process see:
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Section 4.
a) At any meeting of the Unit Owners, a quorum is 51% of the Unit Owners in good standing as

described in Article XX, present in person or by proxy.
b) A majority of the Unit Owners present in person or by proxy at any meeting representing a

quorum can conduct Association business.

Section 5. At all meetings of the members, the order, of business shall be as follows:
(a) Calling of roll;

Proof of notice of meeting;
Approving of Minutes of previous meeting;
Right of Unit Owners to speak;
Reports of Directors and Officers;
Election of Directors;
Miscellaneous Business.

(b)
(c)
(d)
(e)
(f)
(9)

At each meeting of the Association, the President or Board member conducting
the meeting shall follow all procedural rules contained in NRS 116, procedural rules contained in the
Association Bylaws and generally follow Robert’s Rules of Order, to the extent practicable.

Section 6.
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NRS 116.31085 Right of units ' owners to speak at certain meetings ; limitations on right ;
limitations on power of executive board to meet in executive session ; procedure governing
hearings on alleged violations ; requirements concerning minutes of certain meetings .

See:
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ARTICLE II

EXECUTIVE BOARD

The Executive Board shall constitute the ruling and governing body of the
Corporation. It shall apply all rules regulating the affairs and conduct of the Corporation, subject in each
case to the provisions of these Bylaws the Articles of Incorporation and subject to the laws of the State of
Nevada.

Section 1.

Section 2. Qualification for Executive Board Members: An Executive Board Member must
be a Unit Owner of the Corporation in good standing for two years prior to election to office. If any
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Executive Board member shall cease to be a Unit Owner or fail to continue to be a Unit Owner in good
standing, the office of that Executive Board member shall be deemed to be vacant.

To avoid conflicts of interest, The Executive Board shall consist of five persons
who are unrelated by blood or marriage and do not share a common ownership interest in a unit. They
shall fill the terms of office as follows: Beginning with the elections scheduled in July 1991 and thereafter,
three (3) Executive Board members shall be elected on even numbered years for two (2) year terms
each, and two (2) Executive Board members shall be elected on odd numbered years for two (2) year
terms each.

Section 3.
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The Executive Board shall meet at such time at the office of the Corporation, or
at such other convenient place upon the Corporation property. A meeting of the Board shall be held
immediately succeeding every annual meeting of the Unit Owners of the Corporation.

Section 4.

Section 5. Meetings of the Executive Board shall be held when called by the President, or
when requested by a majority of the Executive Board.
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Section 6.
a) The Executive Board may have an office on the premises of the Corporation.
b) Access to the records shall be allowed upon ten (10) days written notice, during normal

business hours.
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A quorum shall be deemed present throughout any Executive Board meeting if
persons entitled to cast 50% of the votes on that Board are present throughout the meeting. See NRS
116.3109. {p59}

Section 7.

Any notice required to be given by this Article may be waived by the party to
whom such notice is required to be given, provided such waiver is in writing, duly signed either before, at,
or after the meeting. The waiver shall be filed with the Secretary of the Corporation.

Section 8.
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The Executive Board of the Association shall designate an Executive Board
member nominating committee for the following year's Executive Board election at their second meeting.
The Committee shall be made up of three Unit Owners in good standing. The Committee will be charged
with the responsibility of identifying, confirming interest, and placing in nomination a list of recommended
Executive Board nominees. The Committee will present the nominees to the Executive Board, for
information. No Committee member may be an Executive Board member.

Section 9.
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ARTICLE III

POWERS OF EXECUTIVE BOARD

The Executive Board shall have power to appoint and remove at pleasure, all
officers, agents and employees of the Corporation, prescribe their duties, fix their compensation and
require from them security for faithful services.

Section 1

The Executive Board shall have power to conduct, manage and control the
affairs and business of the Corporation and to make rules and regulations not inconsistent with the laws
of the State of Nevada, the Articles of Incorporation and the Bylaws of the Corporation.

Section 2.

The Executive Board shall have power to incur indebtedness, except as limited
by Article IV of these Bylaws, the terms and amounts of which shall be entered upon the Minutes of the
Executive Board meeting, and the note or writing given for the same shall be signed officially by the
Officer or Officers authorized by the Executive Board.

The Executive Board may not increase or decrease the number of members of

Section 3.

Section 4.
the Executive Board.
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ARTICLE IV

LIMITATIONS OF POWERS

The enumeration of the powers and duties of the Executive Board
in these Bylaws shall not be construed to exclude all or any of the powers and duties, except insofar as
the same are expressly prohibited or restricted by the provisions of these Bylaws or Articles of
Incorporation, and the Board shall have and exercise all other powers and perform all such duties as may

Section 1,
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be granted by the laws of the State of Nevada and do not conflict with the provisions of these Bylaws and
the Articles of Incorporation.

The Executive Board shall not borrow money or incur any indebtedness in
excess of the annual budget amounts approved by a majority vote of the Unit Owners first had at a
regularly called annual or special meeting of the Unit Owners.

Section 2.

Section 3. The Executive Board can enter into any contract, the performance of which would
require up to thirty-six (36) months that does not encumber real property. Unit Owners, by majority vote at
a duly call Unit Owners’ meeting, voting in person or by proxy, may direct the Board to approve and
authorize contracts for longer terms that does not encumber real property.

The Executive Board shall not sell, convey, or encumber any of the real property
of the Corporation without the unanimous consent of the total Unit Owners first obtained. Nothing herein,
however, shall preclude the Board of Directors from leasing Club beach property to The Elk Point Yacht
Club, Incorporated, A non-profit Corporation, composed of and restricted to Elk Point Country Club
members for the construction of a boating facility only. (Note: Amendment of this section is restricted. See
Article XXIV, Section 1.)

Section 4.

Section 5. The compensation of all employees and of all Officers of the Corporation, other
than the Executive Board, shall be fixed and determined by the Executive Board as herein provided.
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ARTICLE V

DUTIES OF EXECUTIVE BOARD

It shall be the duty of the Executive Board:
a) To cause to be kept a complete record of all the accounts and the proceedings of the

Unit Owners and to present a full statement thereof at the annual meeting of the Unit Owners , showing in
detail the receipts and disbursements and the assets and liabilities of the Corporation, and generally the
condition of its affairs, a similar statement shall be presented at any meeting of the Unit Owners when
thereby requested by one-third of the unit owners identified on the Official Unit Owners' Roster.

b) To supervise all officers, agents, the caretaker and employees and see that their

Section 1

duties are properly performed.
c) To cause to be kept the Official Unit Owners' Roster and to add new Unit Owners to

the Roster upon admission to the Association.
d) To approve the employment of a caretaker.
e) To issue to the caretaker each month, or following each meeting of the Executive

Board, orders setting forth a monthly schedule of work to be performed by the caretaker in the ensuing
month.

f) The Executive Board may, at its discretion, or at the request of a Unit Owner appoint a
Financial Review Committee. This Committee will be charged with conducting an independent review of
the financial condition of the Corporation. The report will be submitted to the Executive Board.

The report shall be completed during the month of April and be submitted to the Executive Board at the
first scheduled meeting of the Executive Board during the month of May. If the review requested by a
Unit Owner is initiated and reported on, then a copy of the report shall be transmitted with the Annual
Meeting Package for discussion at the Annual Unit Owner’s Meeting.
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g) To adopt as necessary, rules for the conduct and government of the Unit Owners,
their guests and tenants, in connection with the exercise of their privileges as Unit Owners, tenants and
guests and their use of the Corporation property, and cause the same to be published and mailed to each
Unit Owner at the address of the Unit Owner as the same appears upon the records of the Corporation.
The rules shall be consistent with NRS 116.31065, or any amendments thereto. It shall be each Unit
Owner's responsibility to require guests and tenants to obey said rules.

h) The Executive Board shall formally review the status of the Asset Reserve account at
its regular scheduled Board meetings and prior to finalizing the annual budget/related assessments. The
Treasurer shall be responsible for the coordination of this activity and the associated contractor
assessment report. All capital assets whose useful lives will expire within the next five years will be
discussed to ensure adequate funding and plans are in place for their maintenance or replacement. The
Board shall document appropriate financial/operational plans to ensure compliance with the 5-year asset
management reserve plan as documented by the contracted assessment agency. These plans shall be
appropriately communicated to the association.

See:

NRS 116.3103 Duty of executive board to act on behalf of association ; adoption and ratification of
budget .

NRS 116.31183 Retaliatory action prohibited .

ARTICLE VI

OFFICERS

The Officers of the Corporation shall be a President, Vice President, Secretary
and Treasurer. No Offices shall be consolidated. The Executive Board shall, at their first regular meeting,
elect from its members a President, Vice President, a Secretary and a Treasurer.

Section 1

No Executive Board member may act in the capacity of more than one officer
position for any transaction or series or related transactions.

Section 2.

The Treasurer and any other Officers with authority to disburse funds of the
Corporation shall be bonded for an amount determined by the Executive Board. Each such bond shall be
not less than $2,000.00.

Section 3.

ARTICLE VII

PRESIDENT

The President shall be the chief officer of the Corporation and shall, subject to
the control of the Executive Board, have general supervision, direction and control of the business and
officers of the Corporation. If at any time the President shall be unable to act, the Vice President shall
take the place of the President and perform such duties, and, in case of the inability of the Vice President
to act, the Executive Board shall appoint a member of the Board to do so, and such member shall be
vested for the interim period with all powers and shall discharge and perform all duties and functions of
the office.

Section 1

The duties of the President shall be;
a) To preside over all meetings of the Unit Owners and Executive Board.
b) To sign, as President, all contracts and other instruments in writing which have been

approved first by the Executive Board.

Section 2.
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c) To call the Executive Board together whenever the President shall deem it necessary;
and to have, subject to the advice of the Executive Board, charge of all affairs of the Corporation, and
generally to discharge such other duties as may be required of the President by the Bylaws of the
Corporation.

ARTICLE VIII

VICE PRESIDENT

Section 1. The Vice President shall be vested with the powers and shall perform all of the
duties of the President in the absence of the President and at other times shall have authority and shall
perform such duties as the Executive Board may prescribe.

ARTICLE IX

SECRETARY

Section 1 The Secretary shall give all required notice of all meetings of the Unit Owners
and meetings of the Executive Board, keep minutes of all the meetings of Unit Owners and the Executive
Board, keep and update the Official Unit Owners' Roster, countersign contracts, and other instruments in
writing requiring the signature of the President, be custodian of the seal and attach the same to all
documents and instruments requiring the seal, and in general, perform all acts incident to the office of
Secretary.

See:

NRS 116.3108 regarding meeting minutes .

Section 2. Written remarks prepared and submitted for inclusion in the minutes of the Executive
Board or minutes of the Unit Owners by a Unit Owner must:

a. Be legible, preferably type written;
b. NOT contain any information critical, disparaging, or discourteous toward any other EPCC

Unit Owner, group of Unit Owners or Board member(s).
c. Be short and to the point.
Section 3. It shall be the primary responsibility of the Secretary to review all material, remarks,

or other information to be included or attached to the minutes keeping in mind Section 2 (b) of this Article.
The Secretary may bring any questionable materials, remarks, or other information to be included in the
minutes to the attention of the Board for direction.

ARTICLE X

TREASURER
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Section 1 The Treasurer shall receive all monies and funds of the Corporation and shall
deposit the same in such depository or depositories as from time to time may be selected by the
Executive Board .

Section 2. The Treasurer shall perform all other duties respecting monies , funds , securities
and property of the Corporation which the Treasurer may receive , or which may be confided to the care of
the Treasurer as the Executive Board may from time to time prescribe or direct .

Section 3, The Treasurer shall disburse the funds of the Corporation as may be ordered by
the Executive Board or by an authorized Officer of the Corporation , only upon proper vouchers for such
disbursements and as required by Article XIV of these Bylaws .

Section 4. The Treasurer shall render to the President and Executive Board at regular
meetings of the Board , or whenever they may require it , an account of all actions as Treasurer , and of the
financial condition of the Corporation .

Section 5. The Treasurer shall submit to the Executive Board an annual statement showing
in detail all receipts and disbursements at the first scheduled meeting of the Executive Board during the
month of May

ARTICLE XI

VACANCIES

If the office of any Executive Board member or of any appointed official of the
Corporation shall become vacant for any cause , the remaining Executive Board members , if more than a
quorum , may elect a successor or successors who shall hold office for the unexpired term , and in the
event there is less than a quorum , the remaining Executive Board members shall call a special meeting of
the Unit Owners to fill the vacancies .

Section 1

ARTICLE XII

VALIDATION OF INFORMAL ACTS

Any act of a majority of the Executive Board , although not had at a regularly called
meeting , and the records thereof , if attested to in writing by all the other members of the Board , shall be
as valid and effective in all respects as if passed by the Board in regular meeting .

Section 1

Whenever all Unit Owners entitled to vote at any meeting , whether of Executive
Board or of Unit Owners , consent either by writing signed on the records of the meeting , or filed with the
Secretary , or by presence at such meeting , and oral consent entered on the Minutes , or by taking part in
the deliberations at such meeting without objections , all acts of such meeting shall be as valid as if had at
a meeting regularly called and noticed and at such meeting any business may be transacted which is not
excepted from the written consent , or to the consideration of which no objection for want of notice is made
at the time , and if any meeting is irregular for want of notice , or of such consent , and a quorum is present
at such meeting , the proceedings of such meeting may be ratified and approved and rendered valid , and
the irregularity or defect waived by a written consent by all members having a right to vote at such
meeting , or by a majority vote at any subsequent legally convened meeting , and such consent or
approval of Unit Owners may be by proxy or by power of attorney , in writing .

Section 2.
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ARTICLE XIII

CORPORATE SEAL

Section 1. The Corporation shall have a seal upon which shall appear the Corporate name
and date when incorporated , which date shall be the date of the issuance of the original certificate of the
Secretary of State , and such other designs as the Executive Board may determine .

ARTICLE XIV

DEPOSIT AND DISPOSITION OF FUNDS
Section 1 The Executive Board is authorized to select such depositories as it shall deem

proper for the needs of the Corporation . Funds from the Corporation ’s accounts may be withdrawn only
with the signature of at least two members of the Executive Board or one member of the Executive Board
and a Community Manager as defined under NRS, Chapter 116 and designated by the Executive Board .

Money may be withdrawn from the operating account without the signatures provided for above in
accordance with the terms of NRS 116.31153 (3) & (4).

See: NRS 116.31153 Signatures required for withdrawals of certain association funds ; exceptions .

See:

NRS 116.31153 Signatures required for withdrawals from reserve account of association .

ARTICLE XV

UNIT OWNERS

No owner of property at Elk Point shall be eligible for membership in this
Corporation whose application for membership has not been submitted to the Executive Board and
favorably passed upon by a majority vote of Executive Board at any regular or special meeting thereof .

Section 1

Any Owner of property at Elk Point may apply for membership in the Association
by application to the Executive Board on a form to be made available by the Executive Board . If a Unit
Owner desires to transfer the membership to any such applicant , such Unit Owner shall join in the
application and request that the membership be so transferred to such applicant . If such Unit Owner
desires to transfer membership to such applicant only one or more of several lots owned by the Unit
Owner , but would still retain one or more lots , then such Unit Owner shall join in the application and
request permission to transfer membership in such lot or lots proposed to be sold . A copy of the proposed
deed or deeds shall be annexed to each application .

Section 2.

Upon the sale or transfer of a unit , upon the date the deed is recorded effecting
the transfer or sale , all property rights of the grantor or transferor for that unit shall terminate and shall
vest in the new Unit Owner .

Section 3.

Section 4, The transfer fee for new Unit Owners shall be $20,000, which said sum should
accompany all applications for membership . In the event the application is rejected , the transfer fee shall
be returned to the applicant . The Executive Board shall have the right , if the Asset Reserve account is
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fully funded, to allocate initiation fees to either the General Fund or Asset Reserve Account of the
Association as may financially be appropriate. The total transfer fee collected in one fiscal year shall be
deducted the following year from the contributions that would have been made to the Reserve Account
should all of the transfer fees be applied to the Reserve Account.

Any Unit Owner who wishes the Secretary to change the Official Unit Owners'
Roster to show the recorded Unit Ownership interest in any unit may do so upon presenting a record
stamped copy of the deed to the Secretary.

Section 5.

No initiation fee shall be required for any change in the Official Unit Owners'
Roster as provided in Section 6, unless the change is from an existing Unit Owner to a new Unit Owner.

Section 6.

Section 7. There shall be one class of membership, limited to natural persons.
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ARTICLE XVI

PROPERTY RIGHT OF UNIT OWNERS

No Unit shall transfer membership without the prior approval of an application for
membership in the Association by a majority of the Executive Board by appropriate action at any regular
or special meeting thereof.

Section 1

Section 2. The property of Unit Owners shall be used for single family residential purposes
only.

Section 3. No structure of any kind shall be erected or permitted upon the premises of any
Unit Owner, unless the plans and specifications shall have first been submitted to and approved by the
Executive Board. No tent, house trailer, motor home, camper, or similar housing, permanent or
temporary, shall be permitted within the premises and real property of the Corporation at any time under
any circumstances, except for loading and unloading.

No Unit Owner, either individually, or in the name of a family trust, spouse,
corporation, limited liability company, partnership, limited partnership or retirement plan, shall own more
than three (3) lots at the same time.

Section 4.

The grantee or grantees of any property and premises, and the property and the
premises within the tract of the Corporation, shall be subject at all times to the Articles of Incorporation,
Bylaws, rules and regulations of the Corporation which shall in turn bind every subsequent grantee, the
executors, administrators, successors and or assigns of such grantee.

Section 5.

ARTICLE XVII

ANNUAL ASSESSMENTS
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Assessments shall be made against each Unit Owner.
as the Owner of a lot as shown on the Elks Subdivision Map plat recorded in the Douglas County
Assessor's Map Book originally on May 5, 1927, at Book 1 of Maps, as amended.

A Unit Owner is definedSection 1

Maintenance, repair, restoration or replacement of limited common use elements
that are used by less than all the Unit Owners, will be assessed against only those Unit Owners
benefiting from their usage.

Section 2.

The annual assessment shall cover a period of time extending from July 1st to
June 30th of the following year and shall be due and payable on August 10th of each year and shall
become delinquent on November 10th of that particular year. The Board may establish an interest rate
charge on delinquent accounts by Board action at a properly noticed meeting.

Section 3.

Special Assessments covering unforeseen emergencies which affect the health,
safety and welfare of the Association, and occur between annual budgets, can be authorized by the
Executive Board. One or more Special Assessments cannot exceed $100 per Unit Owner, per year (not
to exceed $10,000 aggregate to the Association). All special assessments to the Unit Owners shall be on
a per Unit Ownership (per lot) basis.

Section 4.
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person who conducts study ; contents of study ; submission of study to Commission ; regulations
regarding study ; use of money credited against residential construction tax for upkeep of park
facilities and related improvements identified in study .

ARTICLE XVIII

LIENS UPON UNIT OWNERS
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NRS 116.31164 Foreclosure of liens : Procedure for conducting sale ; purchase of unit by
association ; execution and delivery of deed ; use of proceeds of sale .

NRS 116.31166 Foreclosure of liens : Effect of recitals in deed ; purchaser not responsible for
proper application of purchase money ; title vested in purchaser without equity or right of
redemption .

NRS 116.31168 Foreclosure of liens : Requests by interested persons for notice of default and
election to sell ; right of association to waive default and withdraw notice or proceeding to
foreclose .

ARTICLE XIX

TERMINATION OF MEMBERSHIP

Membership in the Association shall be terminated by transfer of the last lot
owned by a Unit Owner . The transfer of membership shall be effective except upon the approval of an
application for membership by the Executive Board as set forth in these Bylaws . Membership obligations
shall continue against the new recorded owner and shall continue to be a lien upon said lot or lots . A
former Unit Owner , whose membership has been terminated as provided in these Bylaws , immediately
forfeits all rights of membership in the Association .

Section 1

ARTICLE XX

PENALTIES

Section 1 By action of the Executive Board , the Unit Owner ’s rights shall be suspended for
any of the following causes :

a) Violation of or failure by any Unit Owner or the tenant or guests , of the Unit Owner to
comply with any Corporation Bylaw , Article of Incorporation , or any of the rules and regulations
promulgated by the Executive Board , after due notice and hearing by the Executive Board .

b) Failure , for three months , to pay assessments owing the Corporation .

Section 2. The Executive Board is granted the authority to take any and all suspension
actions authorized by the statutory provisions of NRS 116.31031 and shall comply with the procedural
requirements for their implementation . Common elements of the association shall include marina facilities
and reserved beach deck use. Voting privileges on all association matters shall be denied during the
period of the suspension and assessments /interest due on delinquent payments shall continue during the
suspension .

Section 3. Any Unit Owner so suspended may be reinstated , by a majority vote of the
Executive Board , after completion of remedy imposed by the Executive Board .

The prevailing party to any arbitration , administrative proceeding or litigation
between Elk Point Country Club , Inc ., its agents , directors , or employees and any unit owner or owners , is

Section 4.

EPCC Bylaws 2016

- 15 -

A.App._25 



entitled to reimbursement of attorney's fees and costs from the other party or parties. Administrative
proceeding is defined to include, but is not limited to, any proceeding before any governmental entity,
including the Tahoe Regional Planning Agency, Douglas County or any state or local agency.

If any unit owner is liable for attorney's fees or costs pursuant to this section, the debt may be
enforced as an assessment against their unit.
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ARTICLE XXI

PROPERTY RIGHTS ON UNIT OWNER DEATH

Upon the death of a Unit Owner, all provisions of these Bylaws shall apply to the
heirs, devisees and personal representatives of the deceased Unit Owner. Should title to any lot or lots of
the deceased Unit Owner vest in any heir or heirs, devisee or devisees, of said Unit Owner either by
operation of law or decree of distribution, then such heir or heirs, devisee or devisees shall be admitted to
this Corporation upon application to and approval by the Executive Board and no initiation fee shall be
charged the heir, devisee or personal representatives of any deceased member, and the title of such heir
or heirs, devisee or devisees, to the lot or lots of said deceased member shall be recognized by this
Corporation; upon the condition, however, that said heir or heirs, devisee or devisees, shall in all respects
be bound by and shall adhere to the Bylaws, rules and regulations of this Corporation, including those
pertaining to any sale of said lot or lots. Any sale of said lot or lots by any personal representative of a
deceased Unit Owner shall not be valid until the purchaser or contemplated purchaser shall be approved
by the Executive Board of this Corporation as provided in these Bylaws.

Section 1

ARTICLE XXII

DISSOLUTION
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ARTICLE XXIII

FISCAL YEAR

The fiscal year of the Corporation shall begin with the first day of July and extend
to the 30th day of June, both days, inclusive, unless otherwise provided by the resolution of the Executive
Board.

Section 1
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ARTICLE XXIV

AMENDMENTS

These Bylaws may be amended except as otherwise provided , by a two -thirds
majority vote of ail the Unit Owners present in person or by proxy at any regularly called meeting of Unit
Owners , provided , however , that written notice of the proposed changes shall have been given to each
Unit Owner in the same manner and for the same time as notice for the meeting is required by these
Bylaws . Neither Article XXIV nor Article IV Section 4 shall be amended without the unanimous consent of
all Unit Owners .

Section 1

See:

NRS 116.3108 Meetings of units ' owners of association ; frequency of meetings , requirements
concerning notice and agendas ; dissemination of schedule of fines ; requirements concerning
minutes of meetings ; right of units ' owners to make audio recordings of meetings . Section 3. para
a.

NRS 116.12065 Notice of changes to governing documents .

ARTICLE XXV

CARETAKER

A caretaker shall be employed by the Executive Board upon terms and
conditions to be fixed and approved by the Executive Board . Said caretaker shall be directly responsible
to the Executive Board . No caretaker shall be retained by a contract for services in excess of one year .

The Caretaker shall reside on the premises throughout the year .

Section 1

Section 2.
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ELK POINT COUNTRY CLUB HOMEOWNERS ASSOCIATION
Architectural and DesignControl Standardsand Guidelines

I . Authority
TheElk PointCountryClubHomeownersAssociation(“EPCC”) Architecturaland DesignControlStandards
andGuidelines(“ADCSG”) wereapprovedandformally adoptedby theEPCCExecutiveBoardof Directors
(“Board”) on the31st dayof March2017.

TheEPCC“Board” hastheauthorityto establishandmaintainaDesignReviewCommittee(“Committee”) on
behalfof EPCCto considerandrecommendwrittenguidelines, controls, standards, rulesandregulations
concerningthedesign, architectureand/or constructionof structureswithin EPCCconsistentwith EPCC’s
historicalcharacter. TheCommitteeshall developandrecommendrules, regulations, standards, protocolsand
proceduresfor thedesign, architecture, andconstructionof structureswithin theEPCC, for considerationand
possibleadoptionby theBoard.

TheCommitteesubmitsthefollowing provisionsconcerningthenatureandstructureof theCommitteeaswell
astheproposedwritten guidelines, controls, standards, rulesandregulationsconcerningthedesign, architecture
and/or constructionof structureswithin theEPCCto theBoardfor its considerationandfinal adoption.

II . Relationship with the EPCC
*—NTheCommitteeshallserveasanagentof theEPCC, asdirectedby theBoaid, concerningthereview,

enforcement, andothermattersdescribedin theADCSG, aswell asthemakingrecommendationsto theBoard
regardingthewritten guidelines, controls, standards, rulesandregulationsof design, architectureand/or
constructionof structureswithin theEPCC.

III.CommitteeMembers
TheCommitteeshall initially consistof not lessthanthreeandnot morethanfive members. Membersshall
hold theiroffice until suchtimeastheyhaveresignedor havebeenremovedor theBoardhasappointedtheir
successor. At leastonememberof theCommitteeshallbea licensedarchitect. If noCommitteememberis a
licensedarchitect, thentheBoardhastheauthorityto hireand/or appointa licensedarchitectto assistthe
Committeein evaluatingsubmitteddesign, architecturaland/or constructionApplicationsconcerningany
structure(s) proposedto bebuilt and/or improved(“Project”) within theEPCC.

IV.Selectionof CommitteeMembers
Membersof theCommitteeshall beselectedat thereasonablediscretionof theBoard.

V.Resignationof CommitteeMembers
Any memberof theCommitteemay, atanytime, resignuponwritten noticedeliveredto theBoard.

VI.Duties
Committeedutiesshallbe: (1) to review,consider, evaluate, andmakerecommendationsto theBoardregarding
submissions, proposalsand/or plansrelatedto anyApplication for thedesign, architectureand/or construction,
remodel, and/or renovationof anystructurewithin theEPCC(Application) thathavebeensubmittedpursuantto
theADCSG; (2) to applyandenforcethoseADCSGwhich havebeenapprovedandadoptedby theBoardand
astheCommitteeseesfit ; and(3) in a mannerdeemedappropriateby theCommittee, makerecommendations
to amendtheADCSG to beconsideredfor adoptionby the Board.
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VII . Meetings
TheCommitteeshallmeetfrom time to timeasnecessaryto properlyperformits duties. A majority voteof the
membersshallconstituteanactof theCommittee. TheCommitteeshall keepon file all submittalsandcopiesof
written responsesto ownersto serveasrecordof all actionsit hastaken.

VIII . Compensation
No memberof theCommitteeshall receiveanycompensationfor servicesrendered, unlessspecifically
authorizedandapprovedby theBoard. All membersareentitledto reimbursementfor reasonableexpenses
incurred. Professionalconsultantsandrepresentativesof theCommitteeretainedfor assistancein thereview
processshallbepaidsuchcompensationastheBoarddetermines.

IX . Amendmentof the ADCSG
TheCommitteemay, from time to time recommendamendments, revisionsand/or changesto anyportionof the
ADCSGthatshallbepresentedto theBoardfor its consideration, approvaland/or adoptionasit seesfit. All
suchapprovedamendmentsor revisionswill beappendedandmadea partof theADCSG.

Ownersareresponsiblefor obtainingfrom theCommitteea copyof themostrecentlyrevisedADCSGprior to
their considerationof anyproposeddesign, architectureand/or constructionof anystructurewithin theEPCC.

A recommendationfor approvalby theCommitteeof anyimprovementwithin EPCConly refersto theADCSG
andin noway impliesconformancewith local, stateor federalgovernmentregulations. Complyingwith all
applicablegovernmentordinancesand/or regulations, includingbut not limited to zoningordinancesand/or
local buildingcodes, is thesoleresponsibilityof theowner.

In theeventof anyviolation of theADCSG, theCommitteemayrecommendto theBoardtheimpositionof a
fine, commensuratewith theseverityof theviolation, in additionto restorationexpenses, if necessary. Suchfine
shallbepaid to theEPCC, andsecuredby theEPCCin thesamemannerthatanyotherEPCCexpensesand
assessmentsarepaid to and/or securedby theEPCC.

X. Severability
If anycomponentof theADCSGor theapplicationof theADCSGin anycircumstanceis held invalid, the
validity of theremainderof theADCSGwill beconstruedasif suchinvalid componentwereneverincludedthe
ADSCG.

XI . ADCSG DesignGuidelines
Only single-family dwellings, guesthouses, and/or suchotheroutbuildingsasareusuallyanaccessoryto a
single-family dwelling, will bepermittedon anylot in theEPCC. Thefollowing restrictionsshallapply
specificallyto eachof thelots within theEPCC.

1. Maximum Area. Any single-family dwellings, guesthouses, and/or suchotheroutbuildingsto beconstructed
within theEPCCshall havea maximumlot coverageof which thefloor area(s) collectively is not morethan
35% of thetotal squarefootageof thelot (inclusiveof exteriordecks, roofedporches, garages, carports,
guesthousesor otheroutbuildings).

2- HeightLimitations. No single-family dwelling, guesthouseand/or outbuilding, or portionthereof(except
^ chimneys) constructedon anylot within theEPCCshallextendup to a point higherthan35 feetabovethe

averagenaturalgradeelevationof thelot.
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3. Building Envelope. Any renovation, remodel, and/or newconstnictionof asingle-family dwelling,
guesthouse, and/or outbuildingon a lot within theEPC-C shall:

a) Besetbackfrom theedgeof thecommonareastreetand/or thefront propertylot line not lessthan25
feet;

b) Includea3-foot walkwayareafor pedestrianfoot travelwhich parallelsandadjoinstheedgeof the
commonareastreetwithin the25 feetsetbackfrom theedgeof thestreetand/or from thefront property
lot line;

c) Besetbackfrom eachsidepropertylot line not lessthan7 feet;
d) Besetbackfrom therearpropertylot line not lessthan20feet;
e) Not exceed35 feetabovetheaveragenaturalgradeelevation;
f ) Not exceeda two-storystructure;
g) Includeat leastone(1) off streetparkingspace, inclusiveof garagespaces, within thelot for each

sleepingareaidentifiedwithin anybuildingstructure;
h) Not interferenor block theexistinglakeview corridorsof all neighboringstructures, including

neighborsacrossthestreet. Written input of anyproposedApplicationmustfirst beobtainedfrom all
neighboringlots prior to anysubmissionfor approvalof an Application to theCommittee. Suchwritten
input from theneighboringlotsshallbeprovidedto theCommitteeandmaybeconsideredby the
Committeein evaluatingproposedApplication.

It is recommendedthatall single-family dwellings, guesthouses, and/or suchotheroutbuildingsconstructedona
,—^

lot collectivelynot exceed3,500squarefeetof floor area. Any Application thatexceedsthis recommendation
mayapplyfor avariance.

4. FencesandWalls. Thefollowing generalfenceandwall guidelinesshallapply.

a) All fencesandwallsshall bereviewedby, andrelateddetailedplansshallbesubmittedto, the
Committeeasin thecaseof otherstructures. Replacementof anyexistingfencesand/or walls shall
complywith all of theguidelinessetforth herein. Receiptof city and/or countyapprovalshallnot
overrideBoardapprovalor theADCSG.

b) All propertylinesfor anysingle-family dwellingsto thecommonareastreetshall bekept freeandopen.
c) Thereshall beno fencesnor walls built uponthefront propertyline of any lot in theEPCC. Thereshall

benofencesnorwalls built within 3 feetof thefront propertyline noranyotherpropertyline which
adjoinsand/or abutsthecommonareastreets. No fences, walls, hedgesnor treelinesshallbeinstalled
which interfereor block theexistinglakeview corridorsof all neighboringstructures, including
neighborsacrossthestreet. Thereshallbeno fences, hedges, nor wallsover5 feet in height(from the
naturalgrade) anywherewithin theEPCCwithout prior written Boardapproval.

d) Fencesandwallsshall bekept in goodconditionat all times. Damaged, split, broken, missing, or
hingingboards, posts, etc., shall bepromptlyrepaired. Fencessubjectto sunandwaterdamageshould
betreatedeachspringassoonasoutdoortemperaturesallow for paintingand/or staining. Perimeterlot
fencesshallbetreatedin aconsistentmannerthroughout. Fencesmayberepaired, paintedor stainedin
orderto restorethemto theiroriginal condition. Any changes, includingbut not limited to, paintand
staincolor, shall bepre-approvedin writing by theBoard. Owners, who havea fenceand/or wall in
disrepairafterhavingbeensentwritten noticeto repairor replacefencesand/or walls, shallbesubjectto
finesandpenalties.

5. View Corridors. TheCommitteemayrecommend, andthe Boardmayimposeadditionalbuilding height
limitations in orderto preservetheview corridorsof neighboringdwellingsto commonareasand/or towardthe
lake. Additional building heightlimitationsmayalsobeimposedto minimizetheimpactof structuresupon
sensitivenaturalareasof theEPCC. Theinitial heightlimitation is setforth in SectionXI.3(e) above, and
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additionalheightlimitationsmayberecommendwhereappropriate, duringtheCommittee's applicationreview
process.

Incorporatedwithin XI (3)(h) above, and15 daysprior to submissionof anApplicationto theCommittee,
applicantsmustsenda letterwith a copyof their full andcompleteApplication to all neighboringownerswithin
a 300foot radiusof theapplicant’s lot. Proofof serviceis requiredof theapplicant’s letterandthe
accompanyingfull andcompleteApplicationoneachof theneighboringlots. A copyof sameshallbe
submittedto theCommitteewith theapplicant’s Application. Theneighboringlot ownersshall have14 business
daysfrom receiptof said letterandApplicationto expresstheirconcernsandprovideinput, commentsand/or
requestsin writing to theapplicantand to theCommittee. Theapplicant’s letterto neighboringownersshall
adviseeachof themof thetimedeadlineto providetheir respectiveinput, commentsand/or requeststo the
applicantandtheCommittee. Shouldtheapplicantignoretheneighboringowncr(s)’ written input, comments
and/or requests, thentheCommitteemay incorporatetheneighboringowner(s)’ written input, comments, and/or
requestsinto its Applicationreviewprocess. Uponcompletionof theApplication reviewprocess, the
Committeeshall distributeits analysiswith theapplicantandthoseneighboringlot ownerswho hadtimely
providedwritten input, commentsand/or requeststo theCommitteeconcerningsaidApplication. Shouldthe
applicantand/or theneighboringowner(s) bedissatisfiedwith theCommittee’s preliminarydesignreview
analysis, eithermaytaketheir respectiveconcernsto theBoardfor furtherreview.

7. ExteriorLighting. All plansfor newand/or anyreplacementof exteriorlighting mustbesubmittedto and
approvedby tire Boardprior to installationand/or replacement. Exterior lighting shall notshineor reflectpast

-̂̂ theboundariesof thelot from which it originates, nor interferewith thevisualenjoymentof neighboring
propertyowners.

8. ExteriorWallsandTrims. Naturalwoodspecies(or facsimiles), naturalstones, or othermaterialsdeemedin
thecharacterof theEPCCcommunityfor aspecificsiteby theCommittee, arerequiredfor all exteriorfences
and/or walls. An approvedEPCCcolor paletteandmaterialsamplerwill beavailableto theapplicantby
requestfrom theCommittee.

9. Preservationof ExistingTreesandRockOutcroppings. Existingtreesandsignificantrock outcroppingsarea
uniquefeatureof the landat theEPCC. Theyshouldbecarefullypreservedandfeaturedin all planningfor
structuresandlandscaping. During construction, specialcaremustbetakento avoiddamageto theserock
elementsandthelichensgrowingon their surfaces, andexistingtrees. Suchdamagecanbecausedby heavy
machinery, chemicalsor otherirritants.

10. LandscapeDesignandLayout. Thefollowing generallandscapedesignandlayoutapply.

e) All landscapingaroundtheperimeterof thestructureanduponthelot shall beapprovedby, andrelated
detailedplansshall besubmittedto, theCommittee. Replacementof anylandscapingshallcomplywith
all of theguidelinessetforth herein.

f ) All propertylinesfor anysingle-family dwellingsto thecommonareastreetshall bekept freeandopen
of landscaping.

g) Thereshall beno landscapinginstalledwhich interferesand/or blockstheexistinglakeview corridorsof
all neighboringstructures, includingneighborsacrossthestreet. Thereshall beno hedgesor other
vegetationover5 feet in height(from thenaturalgrade) anywherewithin theEPCCwithout prior
written Boardapproval.

XII . The Architectural ReviewCommittee Process

.Prior Approvalof ExteriorModifications. All Improvementsor visible modificationsto a lot structure,
including, but not limited to, newconstruction, exteriorremodels, buildingadditions, painting, replacementof
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garagedoors, installationand/or replacementof lighting fixtures, installationof energysavingsystems,
landscapingadditionsor removals, etc., mustbesubmittedto theCommitteeprior to constructionor installation
of suchimprovementsor modifications. Theonly exceptionis for like-kind (size, color, quantity, etc.)
replacement, or re-paintinga residencetheexactsamecoloraspreviouslyapprovedandpainted; andfor like-
kind (size, quantity, etc.) replacementonly of flowers, groundcoversand/or shrubs. TheCommitteerequiresan
Applicationfor reviewandfinal approvalfor anynewconstruction, exteriorremodel(s) and/or renovation(s)
Projects.

TheCommitteeshall reviewandmakeits recommendationon anApplicationasprovidedfor herein

As a resultof failure to receiveprior writtenapprovalfrom theBoardfor anyProjectrequiringapproval, the
Committeehastheauthorityto recommendto theBoardtherequirementfor theremovalof theimprovement(s)
and/or therestorationto theoriginal stateor condition. Additionally, finesandconstructionpenaltiesmaybe
assessedagainsttheownerin accordancewith theFineSchedulesetby theBoardandtheEPCC’s Governing
Documents.

2. Decisions. TheCommitteeshallendeavorto reviewandmakesits recommendationto theBoardon
submissionswithin 45daysof submissionof completeApplications. If requestedby theCommittee,
Applicationsmustberesubmittedto theCommittee, in whichcasetheCommitteeshallendeavorto comment
on suchresubmissionwithin 45days. An Applicationshall not beapprovedunlessanduntil theBoardreceives
theCommittee’s recommendationandgrantsfinal written approval. Committeecommentsand
recommendationswith respectto anyApplicationshallbeconsideredby theBoardbeforefinal actionon
Applicationis takenby theBoard. Thedecisionof amajorityof aquorumof dieBoard, its solediscretion, upon
anymatterssubmittedor referredto it, shallbefinal. Any decisionor approvalby theBoardshall not relievean
applicantnor lot ownerfrom complyingwith anyrequirementof a publicauthorityhavingjurisdiction, and
shallnot constituteanyrepresentationnorguarantyby theBoardor EPCCof complianceof thesubmitted
matterwith anyapplicablestatue, ordinance, or regulation.

3. Groundsfor Disapproval. TheCommitteemayrecommenddisapprovalandtheBoardmaydisapproveany
Application:

a) If suchApplicationdoesnot complywith EPCCGoverningDocumentsincludinganyADCSGadopted
by theBoard.

b) Becauseof thereasonabledissatisfactionwith gradingplans; locationof theproposedimprovementon a
lot; finishedgroundelevation; colorscheme; exteriorfinish; design, proportions, architecture, shape,
heightor styleof theproposedimprovement; materialsused; thekind, pitch or typeof roof proposed; or
for purelyaestheticreasons.

c) Becausetheplansarenot consistentwith theoverallcharacterandschemeof theEPCC.

4. Variances. Any Applicationsthatwould involve a varianceto theADCSGshall beforwardedto the
Committeewho shall reviewall variancerequests. A majorityof theCommitteeshall havetheauthorityto
recommendto theBoardto grantor denyvariancesfrom theADCSG. Variancesshall not beconstruedas
precedent-settingin anywayor manner.

5. Certificationof Compliance, At anytimeprior to completionof anyProject, theCommitteemayrequirea
certificationin suchform asit shall furnish from thecontractor, owneror licensedsurveyorthatsuchProject

„ s
doesnot violateanyset-backrules, ordinancesor statutes, norencroachuponanyeasementnor right-of-way of
record; and/or thatall constructionis in strict compliancewith theApplicationapprovedby theBoard.
6. AdministrativeFeesfor Major ProjectsOnly. As a meansof defrayingits expensesfor reviewof the
Applicationof a Major Project, theCommitteeshall requireanapplicationreviewfeeof $1,500.00and/or an
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amountdeterminedby theBoard, which mayvarydependingon thescopeandextentof theApplication. ( See
alsoSectionXVII, below.) TheApplicationreviewfeein theamountof $1,500.00is requiredat thetimeof
preliminarydesignApplicationsubmittal. (SeealsoSectionXVII,below). This feewill coverthepreliminary
designApplicationsubmittal, preliminarydesignApplicationreviewandfinal Applicationsubmittal. Should
theCommitteeincur additionalexpensesandcostsin reviewinganApplication, suchadditionalexpensesand
costswill berecoupedfrom theapplicant. At its discretion, theCommitteewill imposeanadditionalfeeof not
lessthan$500.00eachtimeanApplication re-submittalis required, if there-submittal(s) becomenecessaryto
achievea final Application thatcomplieswith all ADCSGrequirements.

7. InspectionRequired. An inspectionof structureby theCommitteeshall bescheduledwith theowner’s
qualifiedandlicensedarchitectandengineer(s) whenthefoundationis complete, andagainwhentheframing is
complete. Any memberof theCommitteeor theBoardhastheright, afterprovidinga minimum48-hourwritten
noticeto theowner, to inspectall improvementsand/or modificationsfor thepurposedeterminingif , duringthe
constructionprocess, all improvementsand/or modificationsarein compliancewith theApplicationapproved
by theBoard.

8. Liability. Regardlessof theapprovalby theBoardof anyApplication, neithertheCommittee, theBoard, the
EPCC, noranypersonactingon their behalfshall beresponsiblein anyway for anydefectsin anyApplication
plansor specificationsnorothermaterialsubmittedto theCommittee, nor for anydefectsin anypursuant
Projectwork. Eachpersonsubmittingan Applicationor specificationsshallbesolelyresponsiblefor their
sufficiencyandtheadequacyof pursuantProjectwork. No memberof theCommittee, theBoard, theEPCCnor

,—sanypersonactingontheir behalfshall beliable to anyperson, whetheranownerof a lot or his/heragents,
employees, or assignees, onaccountof anyactionor decisionof theCommitteeand/or Board, nor thefailureof
theCommitteeand/or Boardto takeanyactionnormakeanydecision. NeithertheCommittee, EPCC, the
Boardnoranypersonactingon behalfof anyof themshallberesponsiblein anymannerfor anyclaim, causeof
actionnorallegeddamagesresultingfrom:

a) Any designconcepts, aesthetics, latentnorpatenterrorsor defectsin designor constructionrelatingto
improvementsconstructedon lots, whethershownor omittedon anyplansandspecificationsthatmay
beapprovedby theBoard, noranybuildingsor structureserectedtherefrom; nor

b) Any waiverof nor failure to enforceanADCSGprovision, nor failure to inspector certify compliance
with approvedplansandspecifications.

9. Enforcement. If anyimprovementand/or constructioncommenceswithout Boardapprovalasrequired, or
anyimprovementand/or constructionarenot in conformancewith plansapprovedby theBoard, or not in
conformancewith theEPCC’sGoverningDocuments, thesameshallconstitutea violationof theEPCC’s
GoverningDocuments. In additionto theremediesfor anyviolation of anyportion(s) of theEPCC’sGoverning
Documents, theEPCCshall havethepowerandauthorityto institutelegalor otherappropriateproceedingsto
enjoinor otherwisepreventanysuchviolations. All feesandcostsincurredby theCommittee, theBoardand/or
EPCCpertainingin anyway to theviolation, including, without limitation, attorneys’ feesandcosts, shall be
assessed, chargedand/or paid by thelot ownerasanassessment, shouldtheEPCCprevail in anaction
concerningsame. In theeventtheEPCCis not successful, eachpartyshall pay its own costsandattorneys’ fees.

XIII .Submittalof Application with PreliminaryDesignfor Major Projects
Whenthepreliminarydesignis complete, Applicationsubmittalsto theCommitteemustincludeall of the
following andmustbepresentedin threeformats:

l . Two regularsetsof blueprintsizeplansin 24” x 36” formator largerandat ascaleappropriateto such
sizepresentation. Thissetshall bereferredto asthe“submittalset” andwill bemarked-up with review
inputandcomments. Thesecondcopyof themarked-upsubmittalsetwill bereturnedto theapplicant.
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Onceit hasreceivedfull andfinal designApplication approvala regularsetof blueprintsizeplansto be

referredto asthe“ recordset" in 24” X 36” formatshall besubmitted
2. Duplicatecopiesof thesubmittalsetandrecordsetof theplans, reducedto 11” x 17” paper, shall be

deby theApplicantfor distributionto neighbors.
3. An electronicpdf file of thesubmittalsetandrecordsetshall besubmittedto theCommittee, andupon

requestto neighboringowners.

TheApplicationandfeesshallbedirectedto P.O. Box 9, ZephyrCove, Nevada89448, to theAssistantto
EPCC’s Secretary(currently, JenniferFrates), who will log in same, andthendirect theApplication to the
Chairpersonof theCommitteefor reviewandaction. TheBoardshall becopiedon this transmittal. The
Assistantto EPCC’sSecretaryshallensureappropriatefollow-up is in placefor timely compliancewith the
Committee’s input andresponse. OncetheCommitteecompletesinputandreview, it will deliverits responseto
theAssistantto EPCC’sSecretaryfor transmittalto theBoard. TheAssistantto EPCC’sSecretarywill also
prepareasimpletransmittalcoverletterwith theCommittee’s recommendationandcomments, to the
Applicant.

ThepreliminarydesignApplicationsubmittalshall include:

1. Siteplan, showingtheentirepropertyandthelocationof thebuildingenvelope; theresidenceandall
buildings, driveways, andparkingareas; existingand proposedtopography; proposedfinishedfloor
elevations; all treesof 6 inch diameteror greaterandprotectedplantsand/or specialterrainfeaturesto
bepreserved; andtreesand/or specialterrainfeaturesto beremoved;

2. Surveyof thesite, preparedby aregisteredlandsurveyoror licensedcivil engineershowinglot
boundariesanddimensions, topography(2 foot contoursor less), majorterrainfeatures, all treesof 6
inch diameteror greater, edgeandelevationof pavementor curb, andutility locations;

3. Floor plansshowingproposedfinishedfloor elevations;
4. All exteriorelevationsshowingbothexistingandproposedgradelines, plateheights, ridgeheights, roof

pitch, andapreliminaryproposalof all exteriormaterialsandcolors;
5. Sitesectionsthat includetheexteriorelevationsof all adjoininglot structuresaswell astheexterior

elevationof theproposedstructureon saidlot;
6. In additionto theexteriorelevationsin Item4 above, a“conceptualdrawing” showingthemost

prominentanddescriptiveview of thebuilding in perspectiveandin relationto theadjoiningproperties’
buildingstructures, andtheactualsite. Thisdrawingmustshowall majorexistingsitefeaturesand
topographyin scale. It mustalsoclearlyshowall designelements, with majorbuildingelementslabeled
for identification;

7. A studymodel(samescaleassiteplan) and/or storypolesmayberequiredthataccuratelydepictall the
proposedimprovementsandtheir relationshipto thesiteandadjoiningproperties’ structuresif the
Committeedeemsit appropriatedueto slopeconsiderationsor complexityof design, and

8. Any otherdrawings, materials, or samplesrequestedby theCommittee.

rna

TheCommitteewill reviewthepreliminaryplansandrespondin writing within 15 daysafterthereview, but no
laterthan45daysafteran Applicationsubmittalis complete. If, in theopinion of theCommittee, the
Applicationis in substantialcompliancewith theADCSG, a recommendationfor approvalwill bemadeto the
Board. Shouldthedesignbeasubstantialvariancewith theADCSGor violateanyof theseguidelines, a
recommendationfor disapprovalmayresult, anda revisedsubmittalwill berequired.

TheCommitteewill consultby conferencecall or in personin consideringtheapprovalof preliminarypla
TheOwnermayrequestandattenda meetingwith theCommitteeandtheCommitteewill makereasonable
attemptsto accommodatethis request. No applicant, architector buildermayapproacha Boardor Committee

ns.
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memberto discussApplicationdetails. Any responseanownermaywish to makeregardingtheresultsof an

Applicationdesignreviewmustbeaddressedto theCommitteein writing. In theeventof anydisapprovalby
theCommitteeof an Applicationsubmittal, a resubmissionof theApplicationshouldfollow thesame
proceduresasanoriginal

XIV . Submittal of Application with Final Designfor Ma jor Projects

After theBoardapprovesanApplication, thefollowing documentsareto besubmittedfor final reviewin all 3
sizeformatsoutlinedfor theApplication reviewprocess. Thelog in andresponseprocesswill beasoutlinedfor
theApplicationreviewprocess. No reviewwill commenceuntil thesubmittalis completeandinclusiveof the
preliminarydesignApplicationsubmittalitemsaswell asthefollowing:

Siteplanwith final proposedfinishedfloor elevations; all utility sourcesandconnections; andall
sitewalls, fences, or similarstructures;
Floor plansshowingall final proposedfloor elevations;
Roof planshowingall final proposedroof pitches;
Building section, showingexistingandfinal proposedgradelines;
All exteriorelevationsshowingbothexistingandfinal gradelines, plateheights, roof pitch andthe
final approvedexteriormaterialsandcolors;
Samples, color boardsshowingactualmaterialsandcolorsdepictingor describingall approved
exteriormaterials, finishes, andcolors;
Completelandscapeplanshowinglocation, size, andtypeof all existingandproposedplants;
irrigation systemfacilities; decorativematerials; pavingand/or otherimpervioussurfaces; walls;
steps; fencesand/or borders; and,
On-sitestakingof all buildingcomersandotherimprovements.

1.

2.
3.
4.
5.

6.

7.

8.

TheCommitteewill reviewtheApplicationwith final designplansandrespondin writing within 15 daysafter
thereview, but no later than45 daysafteranApplicationwith final designis complete. If, in theopinionof the
Committee, theApplicationwith final designis in substantialcompliancewith theapprovedpreliminary
drawingsandis otherwisein compliancewith theADCSG, arecommendationfor approvalwill bemadeto the
Board. Shouldthedesignbeasubstantialvariancewith theapprovedApplicationwith preliminarydesignor
violateanyof theADCSG, a recommendationfor disapprovalmayresult, anda revisedApplicationwith final
designwill berequired.

No submittalto anygovernmentalagency, includingbut not limited to theTRPA andDouglasCounty, shall
precedeor otherwisecommenceuntil final designapprovalis first obtainedfrom theEPPCBoard. Failureto
obtain final designreviewapprovalfrom theEPCCBoard, in advanceof submissionof theapplicant’s plansto
anygovernmentalagency, includingbut not limited to TRPA andDouglasCounty, automaticallyrendersthe
applicant’s plansrejectedanddisapprovedby theEPCCBoarduntil suchtimeastheADCSGis compliedwith.

XV. Site Inspection
As soonasthereviewof theApplicationwith final designis complete, a representativeof theCommitteemay
inspectthesiteto determinethattheconditionsasdepictedin theApplicationwith final designareaccurateand
complete.

XVI . Pre-Construction Conference
Prior to commencingconstruction, thebuildermustmeetwith a representativeof theCommitteeto review
constructionpoliciesandproceduressetforth in thedocumentcommonlyreferredto as“Managing
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ConstructionWithin theElk PointCountryClub Association” (“ConstructionRules” ), availableuponrequest,
andto coordinatehis/heractivitieswith theCommittee, theElk PointCaretaker, andtheBoard.

XVII . ComplianceDeposit for Major Projects
To assuretheowner’sandbuilder’s compliancewith theADCSGand theiragreementto build all structures,
landscaping, andotherimprovementsin completeconformancewith approvedApplicationwith final design,
theownershall deliverto theEPCCa ComplianceDepositin theamountof $ 5,000.00at thetimeof thePre-
ConstructionConference. Thisdepositmustbemadepayableto theEPCCprior to anycommencementof any
Projectactivities; andsamewill beheldby theEPCCuntil thefinal releasedescribedbelowhasbeenissuedby
theCommittee. $2,500.00of theComplianceDepositis non-refundable. Out of this non-refundableportion,
$1,500.00is to aid in defrayingcoststo theBoardandCommitteefor additionalconsultantandotherfees
incurredduringtheApplicant’sconstructionprocessof theProject; and$1,000.00of which maybedepositedin
theEPCC’sgeneraland/or reserveaccountsfor anystreetrepair(s) and/or replacement(s) dueto construction
traffic, particularlyheavytrucks. $2,500.00of thecompliancedepositwill berefundable, unlesstheowner, the
builder, and/or their respectiveagentsand/or employeesfail to comply in anyway with theEPCC’sGoverning
Documents, theADCSG, theCommittee’s approvedplans, and/or theEPCC’sConstructionRules. Shouldsame
beviolatedin anyway, thenthedepositedfundsheldaspartof theComplianceDepositmaybeusedby the
EPCCto paythecostsof damages, thecostof complianceand/or thecostof thecorrectionof suchfailure(s),
includinganyattorneyfeesor costsincurredby theEPCCin gainingsaidcompliance. Any fundsremainingin
suchComplianceDepositafterthe final releasehasbeenissuedwill bepromptlyreturnedto theowner. No
interestshall bedueto theownerfrom theComplianceDeposit. If expensesexceedtheamountof the
ComplianceDeposit, thentheownershallbeliablefor theexcess, andsaidexcessmaybechargedagainstthe
owner’s lot asaspecialassessment.

Any andall fundsheldor disbursedas, and/or from, receiptof designreviewfees, ComplianceDeposits,
paymentsof fines, andpaymentsand/or reimbursementsfrom expensesof enforcingcompliancewith the
ADCSGwill beheld by and/or paid throughtheEPCCdesignatedaccount(s) andwill in all instancesbethe
propertyof theEPCC.

XVIII . Commencementof Construction
After theBoard’sapprovalof theApplicationwith final design, thepaymentof theComplianceDeposit, and
satisfactorycompletionof all DouglasCountyandTahoeRegionalPlanningAgency’s (TRPA) review
processes, theownershall thenhavesatisfiedall conditionsandcommencetheconstructionand/or anywork
pursuantto theApplicationwith final designwithin oneyearfrom thedateof suchapproval. If theownerfails
to beginconstructionwithin this time period, anygivenEPCCapprovalshall berevoked.

Theownershall, in anyevent, completetheconstructionof anyandall improvementson theowner’s lot within
two yearsaftercommencingconstruction, exceptanduponashowingthatsuchcompletionis rendered
impossibledueto laborstrikes, fires, nationalemergencies, naturalcalamitiesand/or unusualinclement
weather.

If theownerfails to complywith thisschedule, theBoardshallhavetheright to eitherhavetheexteriorof the
improvementcompletedin accordancewith theapprovedplansand/or havetheright to removethe
improvement, with all expensesincutredto bereimbursedto EPCCby the

XIX . Inspectionsof Work in Progress
TheCommitteemayinspectall Projectwork in progressandgive noticeof noncompliance. Absenceof such
inspectionor notificationduringtheconstructionperioddoesnot constituteanapprovalby theCommittee
EPCCof Projectwork in progressand/or compliancewith theADCSG.

owner.

nor
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XX. SubsequentChanges
Additional constructionand/or otherimprovementsto a residenceor lot, and/or changesduringconstruction
and/or aftercompletionof anapprovedstructure, includinglandscapingandcolormodification, mustfirst be
submittedto theCommitteefor reviewandapprovalof theBoardprior to makingsuchchangesor additions.

XXI . Final Release
Uponcompletionof anyresidenceand/or otherimprovement, theownershallgive written noticeof completion
to theCommittee. Within 10daysof suchnotification, a representativeof theCommitteemayinspectthe
residenceand/or otherimprovementsfor compliance. If all improvementscomplywith theADCSG, the
CommitteemayrecommendthattheBoardissuea written approvalto theowner, constitutinga final releaseof
theentireProjectby EPCC. If theCommitteefails to recommendapprovalor disapprovalof theProject within
45 daysof receiptof owner’snotice, EPCC’s right to approveshallbewaived.

If it is foundthattheProjectwasnotdonein strict compliancewith theapprovedApplicationwith final design
or anyportionof theADCSG, theCommitteemayissuea written noticeof noncomplianceto theowner,
specifyingtheparticularsof noncompliance; saidnoticeto beissuedwithin 45daysof thefinal inspection. The
ownershallhave45daysfrom thedateof noticeof noncomplianceto remedythenoncomplyingportionsof
his/her improvement. If , by theendof this time period, theownerhasfailed to remedythenoncompliance, the
Committeemayrecommendto theBoardactionto remove, repairand/or reconstructthenoncomplying
improvementsasprovidedfor in theADCSG, andin addition, maywithout limitation seekinjunctiverelief
againstoccupancyof thesiteuntil complianceis achievedand/or full paymentof theimposedsanctionand/or
fine againsttheowner.

Theapprovalby theBoardof anyplans, drawings, or specificationsfor anywork doneor proposedshall not be
deemedto constitutea waiverof anyright to withhold approvalof anysimilarplan, drawingor specification
subsequentlyor additionallysubmittedfor approval. Failureto enforceanyof theADCSGshallnotconstitutea
waiverof same.

XXII . Right of Waiver
TheBoardreservestheright to waiveand/or varyanyof thesedeclaredproceduresat its solediscretion.

XXIII . Exemptions
Utility andmaintenancebuildingsandotherstructureslocatedon nonresidentialportionsof EPCCareexempt
from the“ADCSG” portionof this document; however, EPCCwill endeavorto attainashigh a level or
conformancewith theADCSGasis practicalfor thesetypesof facilities.

XXIV . Reviewof Minor or Major Alterations to Existing Structures
EPCC, throughtheCommitteeandBoard, reservestheright to reviewApplication(s) for alterationsto existing
structuresandto requirecertainupgradesto meetcurrentcodescompliancewhentheCommitteedeemsit
appropriate, on acase-by-casebasis.

4821-7655-8163, v. 1
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[2020-03-09_10.09.03.828] 1 

 2 

 THE COURT:  [Inaudible]. 3 

 SPEAKER 1:  [Inaudible]. 4 

 BAILIFF:  All rise. The Ninth Judicial District 5 

Court is now in session. The Honorable [inaudible] 6 

presiding. 7 

 THE COURT:  Thank you. Everyone please have a 8 

seat.  9 

  All right. �:�H�¶�Y�H got a couple of matters on 10 

today and let me make the record clear in this 11 

fashion.  12 

 We have both 19-CV-00272, which is the Gilbert 13 

Family Trust versus Robert Felton and Charles Jenin, 14 

and we also have 19-CV-00242, which is Jerome Moretto 15 

versus Elk Point Country Club Homeowners Association. 16 

And the way that I intend to deal with today's 17 

proceedings are as follows.  18 

 I want start with the first case that I mentioned 19 

in reference to the motion to quash some subpoenas 20 

and, uh, and/or the motion for protective order. And 21 

then move to the motion to intervene in the other 22 

case, which is the 242 case.  23 

 Now, your setting notice advised you that what I 24 

intend to do is to address those issues this morning 25 
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and then this afternoon move to the issue for the 1 

preliminary injunction. Does everybody understand that 2 

process and does anyone have any question about it?  3 

 MS. WINTERS:  Yes and no, Your Honor. 4 

 THE COURT:  Thank you, Ms. Winters. And so with 5 

that, what I'm going to do is just set the record and 6 

call case 19-CV-00272, which is the Gilbert Family 7 

Trust and Robert, uh, versus Robert Felton. 8 

 9 

[2020-03-09_13.31.17.500] 10 

 11 

 THE COURT:  219 242 just to keep our numbers 12 

straight. Okay? And, thank you, ma'am. All right. And, 13 

so ma'am --  14 

 MS. WINTERS:  Thank you, Your Honor. 15 

 THE COURT:   -- if you have argum- --  16 

 MS. WINTERS:  And I apologize the last time. If I 17 

interrupt it's because I'm not -- I have a hearing aid 18 

so if I didn't hear you finishing your thoughts -- so 19 

I feel really bad and I want to tell you that if I -- 20 

I'm going to do my best to pause between speaking so 21 

that I catch it because I'm not doing it 22 

intentionally. 23 

 THE COURT:  I appreciate your courtesy. Thank you 24 

for your courtesy, ma'am. 25 

3

A.App._51 



  

 

 MS. WINTERS:  Thank you, Your Honor.  1 

 THE COURT:  And -- and just so that we're clear, 2 

you will prepare the order on -- that I just gave. 3 

You'll prepare that order and then send it to counsel 4 

for approval as your form. 5 

 MS. WINTERS:  Right. And I think the norm -- is 6 

it normally I believe five days for any objection if 7 

you have a different rule --  8 

 THE COURT:  10 days. 9 

 MS. WINTERS:  10 days, okay. So that's good to 10 

know. 11 

 THE COURT:  Thank you. 12 

 MS. WINTERS:  Thank you, Your Honor. Okay.  13 

 THE COURT:  Let's talk about intervene. 14 

 MS. WINTERS:  Yes. Your Honor, motion -- 15 

plaintiff's, uh, our movant's motion to intervene is 16 

based on the preliminary injunction filed by plaintiff 17 

in this underlying case where the plaintiff seeks to 18 

basically argue, the -- or state that the association, 19 

does not have the authority to enforce or implement, 20 

architectural guidelines.  21 

 The defendant's position is -- is that they do 22 

have the authority to implement the guidelines and 23 

plain -- movement in this case has basically a 24 

position that if -- from reading of the pleadings I 25 
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think that the question becomes is if there is any 1 

kind of determination as to what are the legal 2 

architectural guidelines within the subdivision, then 3 

we as a party or as an intervener seek to be basically 4 

intervening the action.  5 

 As an interested party that is affected 6 

financially as a property owner within the 7 

subdivision, if there is not going -- I mean, the way 8 

that we read the pleadings is, is that there is a 9 

request to find either no art guidelines or that a 10 

certain art guide- -- guidelines are the guidelines 11 

that are the legally enforceable ones of the 12 

subdivision.  13 

 And that's where the rub is, where the HOA does 14 

not represent our interests because it's the mo- -- 15 

interveners or movants position is, is that the art 16 

guidelines that have now been, essentially our word 17 

has gutted, are not the regal architectural guidelines 18 

of the association. So if there is a legal 19 

determination by the score and we're finding that they 20 

are, then we -- we want to intervene to challenge that 21 

finding.  22 

 I think the rules provide that under NRS 12.130, 23 

provide that before any trial, any person may 24 

intervene in a national proceeding who has an interest 25 
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in the matter in the litigation and the success of 1 

either of the parties or an interest against both the 2 

intervention takes place when a third party is 3 

permitted to become a party to the action and 4 

proceeding between the other persons, either by 5 

joining him -- joining the plaintiff in the claiming 6 

what is sought by the complainant. 7 

 Or by uniting with the defendants and resisting 8 

the claims of the plaintiff, or demanding anything 9 

adversely to both the plaintiff and the defendant. 10 

Movant clearly fits in that category in terms of the 11 

issue of the architectural guidelines.  12 

 Movant claims the property interest impacted by 13 

the action or -- or transactions that is the subject 14 

of this litigation and is so situated that disposing 15 

of the action may, as a practical matter, impair or 16 

impede its ability to protect its property interests.  17 

 Its movant's position that the removal of the art 18 

guidelines and/or the implementation of final ruling 19 

that the art guidelines or the "art guidelines for the 20 

association" will adversely affect the property rights 21 

because not only will -- when you allow a number of 22 

large structures within a very small association that 23 

was originally built as little cabins, you overwhelm 24 

the infrastructure requiring assessments to go up to 25 
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be able to handle it.  1 

 And that's what the guided art guidelines do is 2 

they allow for larger structures. It impacts in terms 3 

of the quiet enjoyment because a lot of the larger 4 

structures are now being purchased or built by 5 

investors who are VRBO-ing and allowing for party 6 

homes.  7 

 And so it has an overwhelming sub- -- effect on 8 

the subdivision as well. It's a single lane road 9 

subdivision with one exit out that creates a fire 10 

situation and when you have it overwhelmed with 11 

enormous amounts of people that it's not -- wasn't 12 

originally designed to hold -- it impacts safety, life 13 

safety for property owners including movant. So --  14 

 THE COURT: �$�U�H�Q�¶�W��those really policy decisions? 15 

And how was that for the court? I mean -- I mean 16 

you're -- you're talking about consequences of what 17 

could happen depending on whether I rule one way or 18 

rule another. And I don't think that's for the court's 19 

determination, is it? 20 

 MS. WINTERS:  Well, I don't know. You know, 21 

that's a good question because the plaintiff in the 22 

case is saying court, you know, uh, or, uh -- uh, 23 

defendant, the HOA has no authority to implement our 24 

guidelines, which is a question, I believe that would 25 
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be potentially a deck action.  1 

 I don't know. Declaratory relief action, I don't 2 

know, based on the governing documents. And the 3 

defendant says, yes.  4 

 We have the right to do that based on the 5 

governing documents but we want to enforce these 6 

gutted art guidelines.  7 

 And so we're here, essentially saying if the 8 

court is to make a finding that no art guidelines can 9 

be implemented or that only the art guidelines that 10 

have been gutted are the art guidelines that will be 11 

enforced, then we have a stake in the outcome, and in 12 

fact is part of our litigation in the other case. 13 

 THE COURT:  You may have a stake in that outcome 14 

and it has to do with your property values and that 15 

sort of thing, but your stake has to do with policy.  16 

 And the other issues that you raise, whether the 17 

-- the old guidelines or the new guidelines are the 18 

ones that are in effect, that's a question of a matter 19 

of law. You referred to a declaratory judgment. 20 

 MS. WINTERS:  Correct.  21 

 THE COURT:  But whether they're wise, whether 22 

they're a good idea, whether they'll increase or 23 

decrease property values or make it difficult to get 24 

out in the event of a fire, those all come down to 25 

8

A.App._56 



  

 

policy decisions. Do they not? 1 

 MS. WINTERS:  Sure, but I think that that that's 2 

what this litigation -- the plaintiff's litigation 3 

about is to ask you to find that this, as a matter of 4 

policy, that the association doesn't have the 5 

authority, as a matter of law, to enforce art 6 

guidelines. 7 

 THE COURT:  Two different things. 8 

 MS. WINTERS:  Exactly. 9 

 THE COURT:  And you -- and you had that 10 

[inaudible] there maybe for a minute. Maybe you did it 11 

on purpose, but I don't -- I'm not going to rule on 12 

what's a wise on policy. And that's probably why you 13 

have a homeowner's association and why you elect 14 

people that you hope are wise.  15 

 I rule on whether their actions are legal, and 16 

what is legal, not what is best in the, you know, what 17 

is the best policy.  18 

 Because that specifically is not reserved to me. 19 

So I -- I'm going to ask you to go on with your 20 

argument, but that part of the argument I'll let you 21 

know I have some real difficulties with as to, you 22 

know, whether there should be the VRBOs up there.  23 

 You know, I -- I understand that you find that 24 

they're objectionable and for a number of reasons, I -25 
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- I get it, but that's not for me to decide. Not today 1 

and not in this litigation. 2 

 MS. WINTERS:  Well, I want to take you to a 3 

declaratory relief action. Hypothetically, if you were 4 

to rule in that action, the question would be is 5 

whether the association has the authority to implement 6 

architectural guidelines. Would you agree with me that 7 

that is probably the deck action that would be filed? 8 

 THE COURT:  It might be, but it's -- it's not in 9 

action right now. 10 

 MS. WINTERS:  Okay. But I think if you look at 11 

the preliminary injunction and you look at the 12 

pleadings that have been filed, that's essentially 13 

where they're going.  14 

 So that would be a decision that you make that 15 

impacts movant, intervener, in terms of their or the 16 

property rights of the intervener. Does it not? I 17 

mean, in essence it does. It has a financial impact. 18 

It has a quiet enjoyment impact.  19 

 And I think that if you look at rule or NRCP 19, 20 

in terms of a necessary party, the criteria is not 21 

that we -- we have by permitting the courts to attempt 22 

to join all parties necessary with any potential 23 

claim, no matter what the question is raised.  24 

 And so here the major objective of -- of NRCP 19 25 
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is to have a final and complete determination of the 1 

controversy and to determine -- not to determine it in 2 

piecemeal. 3 

 We're asking to be involved in this because if it 4 

is likely a question of law, which a declaratory 5 

relief action would be the mechanism to determine 6 

that, the decision would impact movant.  7 

 And so they are a necessary party and they have -8 

- they basically buy rights under 24 A, would have the 9 

right to be -- to be a party in this action because it 10 

affects their property and their rights.  11 

 So I guess when we divide out policy versus 12 

questions of law, I think that in this situation they 13 

mesh together.  14 

 We're not asking you to decide about the VRBOs, 15 

we're not asking you to decide about sizes of 16 

structures; we're asking to participate because of the 17 

impact of -- of the determination by the score whether 18 

art guidelines are enforceable or not is a question 19 

that impacts movant financially, property wise, and 20 

their quiet enjoyment within the subdivision.  21 

 And so I -- I think under NRCP 24, um, eight, 22 

one, um, it's, uh, it's a right to come in when we 23 

have an interest in the matter in litigation, in the 24 

success of either of the parties or an interest 25 
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against both.  1 

 So I can go into more, Your Honor, but I think 2 

that we've met in -- in essence, the criteria for part 3 

criteria for the right to intervene in that. 4 

 And I think we went through it, -- is that the -- 5 

the impact of negating the architectural guidelines, 6 

which is plaintiff's position, has the effect of 7 

overburdening the subdivision and plaintiff's, movant, 8 

or excuse me, movant, intervener, increases the cost 9 

of assessments which impacts directly movant, 10 

intervener. And it also impacts movant's right to use 11 

the common elements of the association.  12 

 It also is under Section 2, it would, -- being 13 

prevented from intervening in the action will likely 14 

impair movant's ability to protect their property 15 

rights, which neither the plaintiff nor defendant in 16 

this action seek to enforce.  17 

 In essence number three, movant is not adequately 18 

represented by either the plaintiff or defendant in 19 

the -- in this action. And that, the -- the motion is 20 

timely brought the intervener.  21 

 As we discussed in our brief, the burden on the 22 

intervener in showing inadequate representation is 23 

minimal. Meaning while we want to be separately 24 

intervened, it would be satisfied if they could 25 
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demonstrate the representation of their interest maybe 1 

inadequate. And that's Akaki versus Caetano, which is 2 

a ninth circuit case.  3 

 I would say that the movant has different 4 

objectives that is adverse in many respects to both 5 

plaintiff and defendant on the same subject matter.  6 

 So unless there's any other questions from the 7 

court, our reserve in essence, my summary reply 8 

comments to some of the other opposition arguments, 9 

like whether we should have filed a real estate claim 10 

which we're not a party, so, at the time.  11 

  So we -- we went into those arguments. So I will 12 

reserve that if I can, Your Honor. 13 

 THE COURT:  You may now. 14 

 MS. WINTERS:  Thank you. 15 

 THE COURT:  Thank you. Who wants to come on? 16 

 MS. WINTERS:  It doesn't matter to me. 17 

 MR. JONES:  I'll be brief, Your Honor. Good 18 

afternoon. Prescott Jones. Again, this time on behalf 19 

of the Elk Point Country Club Homeowner's association. 20 

Just a few quick points, Your Honor.  21 

 The association filed an opposition out of 22 

concerns regarding duplicative discovery, duplicative 23 

depositions. I think this court is well aware of the 24 

concerns that the association has regarding those 25 
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issues.  1 

 And to the extent that the movant is allowed to 2 

intervene in this case, we would object on the grounds 3 

of potential duplicative discovery.  4 

  Now, to the extent that the court is willing to 5 

grant movant the ability to intervene in the case, 6 

I'll note the court's March 3rd order in which it 7 

found a tangential relationship between the Gilbert 8 

Family Trust case heard this morning, and then the 9 

present Moretto case.  10 

 And I would request, again, to the extent that 11 

the court is willing to allow movant to intervene that 12 

the court consider consolidation of the cases under 13 

NRCP 42.  14 

  I would have, in an ideal world had a brief file 15 

prior to today but I was unable to -- I didn't receive 16 

service of the order until unfortunately Friday so I 17 

wasn't able to prepare a brief.  18 

 To the extent the court would want briefing on 19 

that I would understand, but to the extent also the 20 

court's willing to consider an oral motion to 21 

consolidate, I would submit that.  22 

  But, with that in mind, I did note that, Ms. 23 

Gilbert mentioned that she's a necessary party. If 24 

she's a necessary party as a homeowner, then that 25 
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would require all 99 separate property owners within 1 

the Elk Point Country Club then to be necessary 2 

parties.  3 

  I don't think that's a -- a proper argument or a 4 

proper use of the term necessary parties. And with 5 

that in mind, Your Honor I'll just be --  6 

 THE COURT:  You filed a request for jury trial 7 

this morning? 8 

 MR. JONES:  Correct. This morning. 9 

 THE COURT:  Yeah.  And everyone's aware of that? 10 

No. 11 

 MR. JONES:  We served by email last week, a copy 12 

of what was going to be filed. I, of course, then have 13 

the file scan copy [inaudible].  14 

 THE COURT:  Understood. Okay. I -- I don't have 15 

any other questions.  16 

 MR. JONES:  Oh, thank you, Your Honor. 17 

 THE COURT:  Thank you. Ms. Winter. 18 

 MS. WINTERS:  Yes. Your Honor. As to the jury 19 

trial, if we stick to the complaint that I have on 20 

file, there's no claims in there that allow for a jury 21 

trial. They're all equitable relief.  22 

  So I'm not sure what the purpose of the demand 23 

was, but I would, you know -- if -- if it isn't 24 

withdrawn I'm certainly going to file a motion. 25 
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 THE COURT:  I think that's something that you'll 1 

have to consider doing, ma'am.  2 

 MS. WINTERS:  But as --  3 

 THE COURT:  I -- I don't expect you to have to 4 

stand here today and make some oral opposition to 5 

that. Um, I received it this morning and you're going 6 

to have contemplative time to respond to it. 7 

 MS. WINTERS:  Thank you, Your Honor. As to the 8 

motion to intervene, the complaint, there are two key 9 

components to the complaint.  10 

  One is our argument that the bylaws do not give, 11 

the defendant board authority to create a committee or 12 

the guidelines that were created; and two, that if --13 

that even if they did have that authority, that that  14 

authority does not extend to creating restrictive ease 15 

-- restrictive easements, restrictive covenants 16 

against a private --the private property of the unit 17 

owners.  18 

 Only to the extent that those guidelines would 19 

impact in general -- the common area, the conduct of 20 

the individuals when they're in the common area. It 21 

would not extend to creating view easements that 22 

weren't in existence. They -- it's not -- they don't 23 

extend to the extent that -- they aren't allowed to 24 

create easements on the -- on the properties 25 
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themselves. 1 

 And so those are the two arguments. Now, the 2 

first argument is whether or not the committee and the 3 

guidelines can even be created.  4 

  And to the extent that that argument is being 5 

litigated here, then the defense, the board, the HOA 6 

itself, is representing everybody's interests in the 7 

homeowner's association and litigating that.  8 

  So it is not a necessary party to add to -- by 9 

adding any other individual, again, an artist because 10 

the -- the homeowner's association itself is defending 11 

against that part of our complaint.  12 

 Now to the extent that the movant wants to 13 

intervene because they disagree with how the -- the 14 

original guidelines have since been amended several 15 

times, then the appropriate avenue to take would have 16 

been to challenge the method of that amendment and the 17 

method that the board took to amend the guidelines. 18 

 �7�K�H�\�¶�U�H not the -- those amendments really aren't 19 

part of this litigation, initially because, of course, 20 

they hadn't occurred yet.  21 

  But to the extent that they become a part, then 22 

the first avenue to rectify any procedural problems 23 

that the unit orders -- owners, including the movant, 24 

has any objection to that, then they could take their 25 
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objections to that procedure to the real estate 1 

division initially.  2 

 That hasn't occurred. There's been no dispute 3 

resolution that has gone through the entire procedure 4 

for the real estate division yet between the 5 

homeowner's association and Ms. Gilbert.  6 

  So that dispute -- that action is not ripe for 7 

intervening here, because that isn't the focus of this 8 

litigation.  9 

  If the problem with the changes to the 10 

guidelines is because of the contents of the changes, 11 

the substantive changes, then the dispute really is 12 

between Ms. Gilbert and the board.  13 

 And if she disagrees and if she says the majority 14 

of the unit orders disagreed, then they can file a 15 

petition to remove the board members that they don't 16 

like.  17 

  Intervening in this action is gaining nothing to 18 

this complaint. It's not adding a party that is in a 19 

unique position.  20 

  She stands in the same position as other unit 21 

owners and her avenues to resolve this 22 

administratively have not yet been met.  23 

 The issue that I raised under NRS 38.310, I 24 

believe, was -- is a jurisdictional issue. It requires 25 
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that if there's any dispute between homeowner's 1 

association and a unit owner, that they must first go 2 

through the arbitration or mediation required through 3 

the real estate division.  4 

  She's attempting to file a complaint in this 5 

action to intervene, and so that is kind of squarely 6 

under the requirements of 38.310 and it's 7 

jurisdictional.  8 

 So she has not completed -- she has not completed 9 

those steps to intervene in this action. She might be 10 

arguing that she was trying to rush in here quickly 11 

and that's why she didn't have time to go through that 12 

procedure, but there's nothing in the NRCP or in NRS, 13 

that says she couldn't have filed a motion to 14 

intervene later on.  15 

  The preliminary injunction hearing is strictly 16 

preliminary. It wouldn't have prevented her from 17 

arguing against it if she wanted to try to file after 18 

that hearing occurred.  19 

  So to the extent that she's in a unique position 20 

to act in, in her own interests that is counter to 21 

what the homeowners' association itself has been 22 

litigating, the time is not right for her to do that.  23 

  But I would argue that her interest in the 24 

existence of the guidelines is adequately represented 25 
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by the HOA itself. And so her intervention simply bogs 1 

down the litigation. 2 

 THE COURT:  Thank you, ma'am. So [inaudible]. 3 

 MS. WINTERS:  Thank you, Your Honor. 4 

 MS. WINTERS:  Couple of comments on the 5 

association's opposition. Consolidation, I think, with 6 

the two cases would, I think, be excessive in terms of 7 

litigation costs of the Morettos.  8 

  I think the Morettos matter is a little bit more 9 

narrowed, and I think that it would be excessive on 10 

the Morettos.  11 

  I think that the two, that our case against the 12 

two individual board members are dissimilar, in terms 13 

of our case is not only about the Wells and Barnett, 14 

but it's also about retaliation and bullying as well 15 

potential fraud issues.  16 

 So I think that that is not -- just because 17 

there's an issue raised in ours about the Wells and 18 

Barnett where they're claiming that the board of 19 

members have been instrumental in getting the 20 

guidelines is not, I don't think, tangential enough to 21 

warrant burdening the Morettos on litigation costs to 22 

be consolidated. In terms of the jury trial, or a jury 23 

request, I have not seen that. And so I haven't been 24 

emailed, so I don't know anything about --  25 
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 THE COURT:  Ma'am, I wouldn't expect you to have 1 

to respond to that if you don't have it.   2 

MS. WINTERS:  Yeah. So I don't have any comments about 3 

that. In terms of the opposition by the Morettos -- 4 

the Morettos complained to challenge basically the 5 

creation of the art guidelines and they also �± in 6 

which, movant and intervener has an interest in and 7 

has -- has a financial impact as a result of that 8 

question. And then also the second issue that was 9 

raised by them is whether the association had the 10 

authority to impose restrictive covenants upon unit 11 

owners.  12 

 And again, that is an issue that impacts movant 13 

and intervener and they have an interest in that 14 

issue. The fact that all the homeowners didn't decide 15 

to intervene is just a choice that other members made 16 

or didn't make, but movant believes that it's an 17 

interest that impacts his property right.  18 

 Now, with regard to the issue of whether movant 19 

should file another complaint, which we don't think is 20 

necessary, the purpose of -- of intervention and 21 

including necessary parties as to avoid piecemeal 22 

litigations -- duplicative litigations.  23 

  This issue in terms of the bylaws and its final 24 

outcome is -- can be resolved in this litigation as to 25 
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the movant's issues. 1 

 And so it doesn't make sense to file numerous 2 

litigations over the same issue. In essence, you could 3 

move to consolidate afterwards and we'd be here again. 4 

So we're, in essence we're -- we're intervening.  5 

  And it's a matter of rights under the NRCP 24 6 

and also NRS 12. 130. And in, 12 -- NRS 12.130 says 7 

any person may intervene in an action or proceeding 8 

who has an interest in the matter of -- in litigation. 9 

That's us. And in the success of either of the parties 10 

or an interest in both.  11 

 And then also, if you look at NRS -- excuse me, 12 

NRCP24, it says on a timely motion the court must 13 

permit anyone to intervene who claims an interest 14 

relating to the property or transaction that is a 15 

subject of the action and is so situated that 16 

disposing of the action may, as a practical matter, 17 

impair or impede the movant's ability to protect its 18 

interest. So I think that we fit squarely within the 19 

requirements to intervene, not only under NRCP 24 and 20 

NRS 12 --  21 

 THE COURT:  Did you want to just -- wait a 22 

minute. Wait a minute. You -- you very conveniently 23 

stopped your quote of Rule 24. You -- you stopped 24 

right where the comma is. Unless existing parties 25 
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adequately represent that interest, you kind of left 1 

that part out. 2 

 MS. WINTERS:  Right. Oh well, I apologize. Yeah. 3 

Okay. Unless existing -- I think we've already made 4 

that argument that neither parties represent that 5 

interest. So I don't think that the association, and I 6 

think we've talked about it, nor the plaintiffs in 7 

these actions represent our interests.  8 

 So I think that the other thing is, if you look 9 

at on that same line of action or same line of thought 10 

in NRS 12.13(b), it says that intervention takes place 11 

when a third person is permitted to become a party to 12 

an action or proceeding between other parties, either 13 

by joining the plaintiff in claiming what is sought by 14 

the complaint, or by uniting with the defendant in 15 

resisting the claims of the plaintiff.  16 

 Meaning hypothetically under that argument if we 17 

joined because we agreed with them, we would still be 18 

allowed to permissively be intervening. But it also 19 

goes on to say, or by demanding anything adversely to 20 

both the plaintiff and the defendant. So that's under, 21 

NRS 12. 130 (1b). So I think I've covered those 22 

issues.  23 

 The question of NRS -- NRS 38. 310. NRS 38.310 in 24 

practicing HOA loss since 2000 is a provision that 25 
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allows a homeowner to, basically, if they have a claim 1 

against, or an issue against a homeowner's 2 

association, can proceed by going through the pre-3 

mediation provisions. It has nothing to do with an 4 

intervention application. And if it did, if the 5 

statute's silent on intervention and it doesn't say 6 

that you can't proceed if you're an intervener. 7 

 If you're an intervener, you're not a party until 8 

the court basically issues an order to intervene. And 9 

here we have an issue relating to the same facts and 10 

issues that are involved in the same litigation.  11 

  So I -- I don't see where that even applies, in 12 

terms of this proceeding. If the argument is made that 13 

it applies then it wouldn't negate, basically, NRS 14 

12.130, NRCP 24 and NRCP 19. Thank you, Your Honor, 15 

Unless there's any other questions. 16 

 THE COURT:  No, thank you. All right. So let's, 17 

talk about this for a minute. The court is not having 18 

to address right now whether in fact there'll be a 19 

jury in this case.  20 

  I will not allow you to brief that and you can 21 

address it with me. But I -- I think that the -- the 22 

issue raises an interesting part or a facet of this 23 

motion to intervene. The motion to intervene is 24 

denied.  25 
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 And I -- I think if there is a jury that the 1 

various roles of the proposed intervener become very 2 

confusing to a jury, and I think a judge can parse it 3 

out better, but I think that it also puts the 4 

intervener in the position of having sued two members 5 

of the homeowner's association board.  6 

  But being in a position in this litigation, if 7 

they're allowed to intervene, to simply bring issues 8 

into this litigation that are not directly related to 9 

this litigation and that have to do with allegations 10 

of fraud and malfeasance and subterfuge, and that are 11 

not -- that are not necessarily raised in the original 12 

litigation. 13 

 And I think that it is -- makes it more difficult 14 

for a jury to parse that out. I also think that in 15 

looking at Rule 24, there's not an unconditional right 16 

to intervene.  17 

  And claiming an interest in the property or 18 

transaction under Subsection 82 of Rule 24, as I look 19 

at that, I don't -- I don't see that the movant's 20 

ability to protect its interest is impeded if they 21 

don't intervene.  22 

 The existing parties to this litigation, already 23 

Mr. Moretto, is attacking the newer architectural 24 

rule. The argument of whether the old one applies or 25 
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not is still up in the air.  1 

  I think that the -- the Gilbert Family Trust is 2 

adequately protected by at least their interest as far 3 

as whether this rule is in place by the existing 4 

litigants. And I'm not going to allow them to 5 

intervene as of right. 6 

 And as far as the permissive intervention, it 7 

seems to me that it's simply not appropriate. That the 8 

claim or the defense is much different within the 9 

Gilbert family's argument as to what two members of 10 

this board may have done as opposed to the -- the 11 

legal argument, as to what the board itself did. And 12 

I'm simply not going to confuse those issues in two 13 

different cases.  14 

 The complaint that was filed in 272 is, while 15 

it's lengthy, it's fairly specific and certainly is 16 

specific enough to apprise the court of exactly what 17 

that family trust is alleging.  18 

  And it has to do more with the activities, and 19 

indeed it sues to particular members of the board, and 20 

about their alleged activities. And it's far different 21 

than the legal authority of the board to do what it 22 

did regarding this architectural rule. 23 

 And so I'm not going to allow the intervention. I 24 

think that we'll -- we'll be on two separate tracks 25 
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and I think it makes the litigation cleaner, the 1 

issues much cleaner and easier to parse out for 2 

whomever the finder effect is, which it may very well 3 

be me and it may very well be a jury.  4 

  We'll see. Because I'm not ruling on that yet. 5 

But the Gilbert Family Trust will be heard in their 6 

case, and Mr. Moretto will be heard in his case. There 7 

are different theories altogether here.  8 

  So with that the motion to intervene having been 9 

denied, Ms. Winters, she'll prepare that order. 10 

 MS. WINTERS:  Certainly, Your Honor.  11 

 THE COURT:  Okay. And so I think Ms. Gilbert, 12 

that takes you out of any of the further arguments 13 

today. Okay. So thank you for your appearance. 14 

 MS. GILBERT:  Sure.  15 

 THE COURT:  It's a pleasure to have you here.  16 

 MS. GILBERT:  May I stay and watch? I think that 17 

the --  18 

 THE COURT:  Of course. I'm going to move you off 19 

of the table though.  20 

 MS. GILBERT:  That'd be great.  21 

 THE COURT:  And I'm going to give you a minute to 22 

gather yourself, so don't you -- don't feel pressured. 23 

Okay? 24 

 MS. GILBERT:  Thank you, Your Honor.  25 

27

A.App._75 



  

 

 THE COURT:  Mr. Seth, maybe you'd give her a hand 1 

there. We'll move some chairs and we'll get this --  2 

 MR. SETH:  Yeah.  3 

 THE COURT:  Does anyone need the podium any 4 

longer? Okay. We'll get it out of the way. And it 5 

seems to me that the next place that it makes sense to 6 

go is the motion for the preliminary injunction now. 7 

 MS. WINTERS:  One minor thing that I'm not sure 8 

if the court was aware, the only other motion that was 9 

pending was a motion to strike the declaration of 10 

Robert Felton in support of the motion for preliminary 11 

injunction.  12 

  The majority of that had to do with hearsay, but 13 

there was also a counter motion regarding the 14 

illegibility of the articles. 15 

 THE COURT:  There was. I saw that.  16 

 MS. WINTERS:  And I -- I -- I don't know. I 17 

assume you became aware that we finally did get a 18 

readable copy of all of those things. 19 

 THE COURT:  I didn't know that you did that.  20 

 MS. WINTERS:  Yes. And so to the extent that that 21 

would still be pending, I would say that at this point 22 

it's moved because we do acknowledge receipt of those 23 

readable articles that were recorded. 24 

 THE COURT:  Okay. But the -- the motion to strike 25 
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that declaration of Mr. Felton is still in play.  1 

 MS. WINTERS:  Yes, Your Honor. A large -- I think 2 

there was quite a bit of it that had to do with the 3 

legibility, but there were a couple of statements in 4 

his declaration that were statements -- inadmissible 5 

statements of opinion that are still pending.  6 

 THE COURT:  A moment ago you said hearsay, and -- 7 

and your objection now is to his opinion? 8 

 MS. WINTERS:  I would have -- well, I have to 9 

take a look at which item. 10 

 THE COURT:  Yeah. Let me give you -- I'll give 11 

you a moment. 12 

 MS. WINTERS:  There was two items. 13 

 THE COURT:  I'll give you a moment to organize 14 

yourself to me. Apparently that's construction, not 15 

destruction. 16 

 MS. WINTERS:  I believe that the arguments 17 

regarding his assertions in his item numbers two or 18 

three, through eight, are corrected now based on the 19 

actual bylaws and articles being available. 20 

 THE COURT:  Okay. 21 

 MS. WINTERS:  To the extent that we any remaining 22 

objections it was regarding his item number nine and 23 

item number 10.  24 

  Those are both statements of opinion and not 25 
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fact as required by DCR 13 as I stated in my 1 

opposition.  2 

  And they're not -- they're not facts 3 

particularly with -- or they're not opinions that are 4 

of particular relevance or assistance in this matter 5 

based on the fact that Mr. Felton was not on the board 6 

at the time that the original architectural guidelines 7 

were created.  8 

 So his opinion as to what they represent or what 9 

the purpose of them was at that point is not relevant. 10 

His opinion has no greater input than any other unit 11 

owner in the homeowner's association and it's not 12 

relevant to any of the arguments. So we would move to 13 

strike those too. 14 

 THE COURT:  Thank you. 15 

 MR. JONES:  Good afternoon again, Your Honor. 16 

Prescott Jones for the defendant. First of all, I'd 17 

like to apologize to the court for the use of fairly 18 

poor copies of the original bylaws.  19 

  We were -- wanted to make sure we timely filed 20 

our opposition to the motion for preliminary 21 

injunction and had to go with what we had, which 22 

unfortunately at that point in time was pretty poor 23 

quality copies.  24 

 As soon as we got the originals from the -- the 25 
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Douglas County reporter, we, of course, have 1 

supplemented our briefing. I just wanted to point that 2 

out to the court.  3 

  Regarding the use of opinion testimony, we say a 4 

little bit of case law in our opposition that sets 5 

forth that opinion testimony is permissible.  6 

 And we think Mr. Felton's opinions as contained 7 

in his affidavit really do go to show that the purpose 8 

of these architectural review -- architectural 9 

guidelines, is really a policy argument that -- or 10 

policy issue that really should be up to the best 11 

judgment of the duly elected board of the Elk Point 12 

Country Club Association.  13 

  But, with that in mind, I don't really have much 14 

to add besides that, Your Honor. 15 

 THE COURT:  Okay. Well, it -- it is opinion as 16 

you recognize, and this is -- this is fairly 17 

significant, and if he's not here to really address 18 

his opinion as -- as a live witness, I'm -- I'm 19 

disinclined to consider it.  20 

  And so he -- he -- the motion to distract the 21 

entire declaration is denied, but I'm not going to 22 

consider his opinion. And so, I think that covers your 23 

objection. Why don't we move on the preliminary 24 

hearing motion? 25 
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 MS. WINTERS:  Your Honor, we have a couple of 1 

witnesses, but as I have spoken to Mr. Jones about 2 

this, the fact is that the -- the -- the core of the 3 

arguments in the motion for preliminary injunction are 4 

legal arguments. There's very little factual dispute 5 

involved.  6 

 And so, to that extent, as I mentioned in our 7 

earlier discussion the -- the plaintiff has two points 8 

of dispute with the -- the creation of the committee 9 

and the guidelines. One is the fact that the 10 

homeowner's association has a set of articles of 11 

incorporation. They have a bylaws that are on record.  12 

  Those bylaws have been amended numerous times 13 

since 1925. They were fully amended and restated in 14 

2005. And since 2005, they've been amended further 15 

nine times.  16 

 So there is a history of them being able to 17 

garner the sufficient two-third vote to amend these 18 

bylaws to either conform to current, state law or to  19 

-- as in many of these more recent ones to increase, 20 

the initial fee that is imposed on new homeowners.  21 

  And so in the course of those amendments 22 

nowhere, from the very beginning of the bylaws in to 23 

the present, does it -- does it specifically allow, 24 

the homeowner's association to delegate its authority, 25 
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to create any committees with the exception of an 1 

audit committee and an election committee?  2 

 And that is it. And in, I believe it was 1991, 3 

NRS Chapter 116 was imposed on all community home 4 

ownership. That entire chapter, it was imposed on this 5 

homeowner's association with the exception of, I 6 

believe, it's referred to as Article 2.  7 

  It starts at one 16.210(1), I think. But that 8 

section is the only section that does not apply to the 9 

homeowner's association here.  10 

 The other sections do. And in that -- in that, 11 

NRS 116 at 30.101, I believe, it requires that any 12 

delegation of the board's responsibility is to be 13 

specifically included in the bylaws.  14 

  So there being no allowance for delegation of 15 

their duty to oversee any kind of improvements to any 16 

property in that homeowner's association is not been 17 

delegated to any committee.  18 

 Now, the opposing party, the homeowner's 19 

association, is arguing that that committee is 20 

actually just an agent and it doesn't have any -- it's 21 

not been delegated the authority to enforce or to do 22 

any regulation.  23 

  But in the guidelines itself, they specifically 24 

say that the committee is to take a look at 25 
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applications for any improvements and to enforce those 1 

applications.  2 

  I mean, it's -- it's very explicit, even in the 3 

original guidelines, as well as in the more recent 4 

ones that were created by the board amendment that 5 

occurred in mid-December of this year.  6 

 THE COURT:  Last year.  7 

 MS. WINTERS:  Oh, of last year. I'm sorry. In the 8 

original guidelines at paragraph 600 under duties, 9 

they are required to review, consider and evaluate and 10 

make recommendations to the board and to apply and 11 

enforce those guidelines which have been approved and 12 

adopted as the committee sees fit.  13 

  So it's not just a matter of recommending 14 

approval or disapproval to the board, but it also 15 

allows the committee to apply and enforce those 16 

guidelines.  17 

 And to the extent that the committee is making 18 

those decisions, it goes beyond the scope of what a 19 

simple agent of the board is allowed to do under thir- 20 

-- 116.30 101.  21 

  Now -- oh, I stand corrected. It's 116.30 106. 22 

Requires that the board only be restricted to 23 

delegating those things that are allowed by the 24 

bylaws. 25 
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 Now, if they have been able to have amended the 1 

bylaws as many times as they already haveby a two-2 

thirds vote, it's not as if there's not the unit 3 

owners out there to pay attention to what's going on 4 

here and choose whether or not they want to have a 5 

committee that oversees any kind of guidelines. But 6 

that hasn't occurred. Nobody has made any effort to 7 

try to amend the by lines, bylaws.  8 

 I think we stated in there in our motion as well, 9 

that the board has no legal authority to create 10 

restrictive easements on a unit owner under real 11 

property law.  12 

  And in NRS 116, at the very beginning of that 13 

chapter, or on -- yeah. That chapter, it -- it 14 

specifically states that yes, this chapter does not, 15 

override any real property law.  16 

 That it includes in consideration of the 17 

governance of a homeowner's association, all real 18 

property law, corporate law, any law that has to do 19 

with the formation of the homeowner association to 20 

begin with.  21 

  And so in recognizing that the homeowner's 22 

association does not have the authority to create this 23 

committee or to impose guidelines and create 24 

restrictive easement such as are �± named -- then they 25 
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-- they, went about it all wrong.  1 

 It was all done without the authority of enough 2 

unit owners to recognize it. But certainly, when it 3 

comes to any kind of real property law, the law does 4 

not allow for a homeowner's association to take a real 5 

property interest away from a unit owner. It only 6 

allows them to govern the common area, to -- to govern 7 

the corporate entity.  8 

 It does not allow them to impose on the unit 9 

owner�¶s restrictions and changes to how they can use 10 

their own property beyond what the bylaws and the 11 

corporate articles allowed for initially.  12 

  And so on that basis, not only are they not 13 

allowed to create the committee and delegate the 14 

enforcement of these guidelines to the committee, but 15 

they cannot, under the guidelines, create restrictions 16 

on real property that they don't own.  17 

 Even if they were to amend the bylaws to allow 18 

for this committee. the committee would still need to 19 

follow the same corporate rules as -- as the board 20 

did.  21 

  And the testimony today could show and would 22 

show that they have not followed any of the rules of 23 

the board. There's been no notice of any committee 24 

meetings, there's been no minutes taken of any 25 
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committee meetings.  1 

 The board, to the extent that it even is allowed 2 

to delegate would still would need to -- I'm sorry, to 3 

the extent that the board, if it were allowed to 4 

delegate anything to the committee, then the committee 5 

is limited to whatever authority the board had to 6 

begin with.  7 

  The board can't give the committee authority 8 

that it didn't have to begin with. And the board does 9 

not have the authority to hold board meetings without 10 

notice, without minutes, and to impose restrictive 11 

covenants on properties without consent of that 12 

particular unit owner's approval.  13 

  So to say that the committee is allowed to do 14 

these things goes beyond the scope of anything that 15 

the board would be allowed to do.  16 

 So to that extent it violates not only the real 17 

property law regarding unit owner's right to his own 18 

property, but it also violates the bylaws by failing 19 

to recognize that the bylaws don't allow for 20 

delegation of this enforcement of these guidelines.  21 

  And it violates the body of the guidelines 22 

themselves -- violate all of the requirements for any 23 

such -- any kind of rules or regulations.  24 

 Because under NRS 116.31 065, there's a long list 25 
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of what's allowed and what's not allowed in 1 

guidelines.  2 

  It appears in looking at this, that what the 3 

board apparently is attempting to do is create a 4 

declaration of covenant's conditions and restrictions 5 

and impose it on an entire homeowners' association 6 

after all of the unit -- unit owners have taken title.  7 

 And there's -- that goes against what the purpose 8 

of -- of those, or that goes against what the law 9 

allows for any kind of declaration of CC&Rs.  10 

  The law specifically allows for that kind of 11 

restrictive governance over real property to only be 12 

imposed prior to the sale of any unit property.  13 

 And in this case, they're doing it 85 years after 14 

the fact. 85 years after all of these property owners 15 

have taken title of these properties, now they want to 16 

restrict them above and beyond what the bylaws have 17 

allowed for, above and beyond what the statutes 18 

recognize, and above and beyond what the majority of 19 

the unit owners, I suspect, but it certainly in my ca- 20 

-- in my client's case, above and beyond what they 21 

would personally consent to.  22 

 Any time that there's any kind of restriction 23 

under the -- any restriction that wants -- that any 24 

homeowner's association wants to impose upon its unit 25 
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property owners that changes the fee title concept of 1 

that unit property, has to be consented to by that 2 

property owner.  3 

 And so in order to impose all of these easements 4 

and restrictive covenants on any of the property 5 

owners it would have to be a 100 percent consent of 6 

the property owners before things like the three-foot 7 

easement for the sidewalk, for the creation of 8 

[inaudible] quarters that were never there in any 9 

document in the past, and for telling the -- the 10 

property owners whether or not they can plant annuals 11 

or perennials, I mean, it goes to that extent. 12 

 And there's nothing that has previously allowed 13 

the homeowner's association to do that. So at this 14 

point, all the bylaws allow for in that kind of a 15 

sweeping change is whether or not the homeowner 16 

association wishes to make any changes to the common 17 

area. In the bylaws themselves, it specifically 18 

requires a 100 percent vote of all the unit owners to 19 

incumbent or change title or alter the ownership of 20 

the common areas.  21 

 And I would argue that that is specifically in 22 

there because they know and they knew when they 23 

created the bylaws, the law of the state which is that 24 

you can't impose any kind of restrictions on the unit 25 
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property owners without their consent. So they -- they 1 

minimized it or reduced it to address only the common 2 

interest area. And even then it requires 100 percent 3 

vote.  4 

 Now, in order to make that more clear I did -- I 5 

do have exhibits that provide for certified copies of 6 

all the bylaws that are in effect now. And I submit 7 

them for admission.  8 

  They were not attached to the complaint because 9 

what was used as attachment to the complaint was a 10 

consolidation of the full amended bylaws from 2005 and 11 

the changes through 2018. 12 

 THE COURT:  Ms. Winters, if you have exhibits you 13 

want to offer, I would ask that you first share them 14 

with counsel and then I'll hear whether there's an 15 

objection, ma'am. 16 

 MS. WINTERS:  Okay.  17 

 THE COURT:  So I'll give you a moment to organize 18 

yourself. And sir, you may want to look at all of 19 

these documents, so I'll give you a moment to look at 20 

them too. 21 

 MR. JONES:  Thank you, Your Honor. 22 

 MS. WINTERS:  They don't -- I didn't make copies 23 

of the backside of the last -- of each one but they 24 

are all certified [inaudible].  25 
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 MR. JONES:  Your Honor, I have no objection. 1 

 THE COURT:  Okay. Ms. Winters, if you would 2 

please bring them up to the clerk and let's have them 3 

marked as Exhibit 1 to this here. 4 

 MS. WINTERS:  Your Honor, there's actually ten, 5 

because there's nine amendments and then the 2005 6 

fully amended one. 7 

 THE COURT:  And do you have them all stapled 8 

together, or they're just 10 different exhibits you 9 

have? 10 

 MS. WINTERS:  Ten different.  11 

 THE COURT:  That's fine. Let's give -- let's give 12 

the clerk the courtesy of having a moment to mark 13 

them. Okay? 14 

 MS. WINTERS:  Because they were certified 15 

separately and they're [inaudible].  16 

 THE COURT:  Not a problem there. We will just not 17 

rush our clerk though. 18 

 MS. WINTERS:  [Inaudible]. 19 

 THE COURT:  Because I do that enough already.  20 

 MR. JONES:  We could identify each exhibit 21 

separately.  22 

 THE COURT:  Yeah. Absolutely. 23 

 MR. JONES:  I'm only -- I'm only seeing nine 24 

[inaudible]. 25 
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 MS. WINTERS:  Well, I -- maybe I counted wrong, 1 

but um --  2 

 THE COURT:  Here's what we're going to do, the 3 

clerk will mark what you gave her in numerical order 4 

and you may both examine them to know what is number 5 

one and what is number eight.  6 

  Okay? So we'll take -- take a minute.  7 

 CLERK:  [Inaudible] 242. 8 

 MS. WINTERS:  Yes.  9 

 THE COURT:  Yeah. 242. I mess you up on that 10 

again? 11 

 CLERK:  [Inaudible]. 12 

 MS. WINTERS:  [Inaudible] Uh-oh. You're right. 13 

What'd I do? No. Yeah. There's no [inaudible]. 14 

 THE COURT:  What's this? 15 

 MS. WINTERS:  There's no [inaudible]. 16 

 MR. JONES:  Okay. Yeah. Because that's what I 17 

have. 18 

 MS. WINTERS:  Yeah.  19 

 MR. JONES:  [Inaudible].  20 

 MS. WINTERS:  That's a whole separate step.  21 

 CLERK:  I marked nine. 22 

 MS. WINTERS:  Yeah. I didn't -- I didn't realize 23 

-- saw there was an amendment nine and I assumed that 24 

there was a one, but actually the fully amended and 25 
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restated in 2005 was apparently used as one.  1 

 THE COURT:  And did anyone want to take a moment 2 

and look and see how they're marked? 3 

 MR. JONES:  Yes, please, Your Honor. 4 

 THE COURT:  You're welcome to come up and kind of 5 

get an idea of what numbers, what --  CLERK:  The 6 

oldest to newest.  7 

 THE COURT:  But there being no objection one 8 

through nine, I'll admit it then.  9 

 MS. WINTERS:  Thank you, Your Honor.  10 

 THE COURT:  You want to make sure you have them 11 

all. [Inaudible]. 12 

 MR. JONES:  Thank you, Your Honor. 13 

 MS. WINTERS:  [Inaudible]. 14 

 THE COURT:  [Inaudible] tricky. Thank you. All 15 

right. Go ahead please, ma'am.  16 

 MS. WINTERS:  Your Honor, the point of these 17 

bylaws is to recognize that when these were created, 18 

the most recent iteration was actually created in 19 

2005. The fully restated bylaws, they specifically 20 

recognize the power of the executive board to delegate 21 

under articles three, four, and five. It states the 22 

powers, limitations and duties of the executive board.  23 

 And in these, the only powers that are recognized 24 

as being allowed to be delegated are to the audit -- 25 
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committee and to the election committee.  1 

  In Article 4, Section 4, it specifically 2 

requires that the executive board shall not sell, 3 

convey or encumber any of the real property of the 4 

corporation without the unanimous consent of the total 5 

unit owners first obtained.  6 

 So recognizes that it has to have 100 percent 7 

cooperation from the unit owners to make any change to 8 

the common interest area. And without -- without 9 

stating in here, the obvious counterpoint to that is 10 

that the board doesn't have the authority to do 11 

anything encumbering or restricting the unit property 12 

owners without the consent of those property owners.  13 

 It's because of the fact that there's a 14 

recognition under real property law that you can't 15 

impose those sorts of things on a unit, on a property 16 

owner, without the consent of the property owner first 17 

being obtained.  18 

  And so on that basis the efforts in the original 19 

guidelines that were created in March of 2018 fail to 20 

the extent that they attempt to create those kinds of 21 

restrictive easement, such as the three-foot sidewalk 22 

easement and the view quarters and the setback lines 23 

that are -- that are required for any improvements on 24 

the properties. 25 
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 Now, as we heard this morning and as we pointed 1 

out actually in our complaint, I believe there has 2 

been a change to, not in the complaint but in the 3 

later motions, there has been a change to the 4 

guidelines.  5 

  There's been several changes to the guidelines. 6 

It appears as if they're in response to some of our 7 

concerns even in this complaint to the extent that 8 

they are -- have removed apparently the requirement of 9 

a three-foot sidewalk easement now.  10 

 But they maintain and -- and retain in those new 11 

guidelines, the view quarters and the building 12 

envelopes for all of the property in the homeowner's 13 

association, the -- those building envelopes are 14 

pretty clear and set and impose on every property 15 

owner the requirement that there be 25-foot setback 16 

from the street, and I believe seven-foot setback to 17 

east side, 20-foot setback from the rear.  18 

 These are as we can bring out in this case, but 19 

as was brought up previously, these are very small 20 

lots. Most of these lots are not -- you know, they're 21 

-- they're urban lots.  22 

  And so having those kinds of setbacks on 23 

property that already contains cabins and homes that 24 

may or may not come within those -- those building 25 
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envelopes creates an issue for the homeowners if 1 

anything happens to their properties. 2 

 THE COURT:  Well, let's talk about that for a 3 

minute. I, and I don't mean to interrupt your argument 4 

but you have been largely focusing, I -- I think most 5 

of your argument on your likelihood of success on the 6 

merits.  7 

 MS. WINTERS:  Yes, Your Honor.  8 

 THE COURT:  And -- and as you have argued 9 

appropriately in order to receive the relief that you 10 

seek, you -- you also have to talk to me about the 11 

injury here.  12 

  And you allege, and the language in your motion 13 

is irreparable damage. Now, how long do you think it's 14 

going to be before this case gets tried? 15 

 MS. WINTERS:  I have no idea, Your Honor. I've 16 

had cases in this courtroom that have been decided in 17 

six months and others that have taken two or three 18 

years. 19 

 THE COURT:  Well, those lengthy ones are the 20 

exception. And I will just say that I'm not familiar 21 

with one that you've had that has taken two or three 22 

years in the last few years. 23 

 MS. WINTERS:  Not in the last few years, Your 24 

Honor. 25 
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 THE COURT:  No, ma'am. And so it -- you know, 1 

with an intention that this case be tried as 2 

expeditiously as the attorneys can be ready, talk to 3 

me about what the real damage to your client is that 4 

you're trying to avoid in, and what kind of damage you 5 

think your client will suffer if this injunction is 6 

not granted.  7 

  What's happening and why does -- why does this 8 

have to be in place? And to the same extent I might 9 

ask: what's the harm to the homeowner's association if 10 

in fact it is granted. So just putting everyone on 11 

equal notice and footing here. 12 

 MS. WINTERS:  Your Honor, there is a large body 13 

of -- of case law, and I believe at some point in my 14 

motion I'm sure I mentioned it, that addresses the 15 

fact that real estate is unique property.  16 

  Real estate is unique and any change to it, any 17 

-- any change to the record of it, any alteration to 18 

the rights and obligations and privileges of 19 

homeownership, any alteration of that is a damage in 20 

and of itself. It's likened to --  21 

 THE COURT:  Real estate, ma'am, and maybe you 22 

can, butt in here in a moment, but real estate 23 

certainly is not fungible. And -- and it is by its 24 

nature is unique and the court recognizes that.  25 
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  But what's going to be the harm to the real 1 

estate, or I -- there may be a difference here between 2 

harming the real estate, the loss of the real estate. 3 

I don't think anybody's going to lose their property 4 

pending the outcome in this case.  5 

 They may lose the ability to modify it in some 6 

ways. They may feel like they're required to modify it 7 

in some ways, and maybe that's part of your argument 8 

here. But that's really the issue. This -- these 9 

association rules are not going to cost anyone their 10 

actual property. It may be what they can do with their 11 

property or how they have to treat their property, 12 

right? So all of those things are reparable. Are they 13 

not? 14 

 MS. WINTERS:  All right. I would disagree, 15 

because we're talking about from this point until the 16 

trial, if -- if my client is required to -- to follow 17 

the guidelines, then he is restricted to what he can 18 

do with his property during that timeframe. That may 19 

not have been allowed or may not have been required, 20 

if there had been no guidelines. During that time --  21 

 THE COURT:  So what's your client going to do 22 

with the property?  23 

 MS. WINTERS:  During that timeframe, if -- if 24 

something happens to the property and he has to 25 
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rebuild it, if there's an earthquake, he has to re -- 1 

I mean, these are all speculative but may have 2 

occurred.  3 

 THE COURT:  That is. And it's grossly speculative 4 

and I don't intend to rule based on speculation. And 5 

so we need to look at what -- what is real and we 6 

also, I think, need to look at whether any damages are 7 

compensable. You know --  8 

 MS. WINTERS:    During this timeframe, Your 9 

Honor? 10 

 THE COURT:  Yeah. 11 

 MS. WINTERS:  You're talking about a normal 12 

timeframe that my client paints his house. He's not 13 

going to be able to do that without approval from the 14 

architectural review committee.  15 

  This is a normal time where he plants new plants 16 

for the spring. He's not going to be able to do that 17 

without approval from the architectural review 18 

committee. I mean, there are things that they do in 19 

normal --  20 

 THE COURT:  And that's an irreparable injury? 21 

Putting in daisies is an irreparable entry? I think 22 

you're pushing this envelope pretty hard there. 23 

 MS. WINTERS:  Your Honor, I -- I understand that 24 

it seems trivial, but when you're talking about a 25 
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person's home, where his aesthetic harmony is at 1 

stake, then I would -- I would disagree that not 2 

allowing him to continue with his normal maintenance 3 

or to enjoy his home the way he wants to without 4 

getting approval from all of his neighbors in some 5 

cases does irreparable harm to him. And it does 6 

irreparable harm --   7 

 THE COURT:  What is the nature of that harm? 8 

What's the harm? What's the actual harm? 9 

 MS. WINTERS:  The harm is, is that there's going 10 

to have to be approval from a committee that shouldn't 11 

exist under our argument for him to do anything with 12 

his own property.  13 

  That's the harm. It is similar to an irreparable 14 

harm that is caused by somebody putting out wrongful 15 

foreclosure on a piece of property.  16 

  Because even though they can't,they -- even 17 

though if that is a wrongful foreclosure action, and 18 

is stopped before it goes to sale or is stopped 19 

sometime after the sale in a redemption.  20 

  There is the harm that you go through in the 21 

anxiety of having to potentially lose your home. The 22 

anxiety of having his -- his home not be the one that 23 

-- that he thought he was buying when he bought it 40 24 

years ago. 25 
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 THE COURT:  Well, there's an anxiety associated 1 

with litigation too. 2 

 MS. WINTERS:  I believe, Your Honor, that -- that 3 

any harm to someone for imposition of what we argue 4 

are illegal guidelines is enough to show -- is enough 5 

to prevent those guidelines from being opposed if the 6 

likelihood of success on the merits is high.  7 

 THE COURT:  Ma'am, that's not the legal standard. 8 

That -- that -- you know, any harm is not the living 9 

standard.  10 

  And if I ruled that way I'm going to get 11 

reversed pretty quickly because the legal standard has 12 

to do with a reasonable probability that the conduct, 13 

if allowed, will cause irreparable harm for which 14 

compensatory damage is an inadequate remedy.  15 

  Now, that's the legal standard, according to the 16 

Nevada Supreme Court. So any harm is not going to get 17 

us there.  18 

 MS. WINTERS:  I understand that, Your Honor.  19 

 THE COURT:  Yes, ma'am. I believe you do. 20 

 MS. WINTERS:  I also understand that the harm 21 

that is done to someone who can't make changes to 22 

their home as they choose is a harm that can't be 23 

measured, that is beyond being repairable.  24 

  That if they aren't allowed to do as they choose 25 
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with their home, as they have done for 40 years, 1 

because now the committee can choose to deny him the 2 

ability to -- to do things with that home that he's 3 

done for 40 years, then that's an irreparable harm to 4 

my client.  5 

  You can't go back in time and undo the fact that 6 

he's not able to do these things he's always done. 7 

 THE COURT:  Then we got to paint his house next 8 

summer instead of this one. That he had to -- had to 9 

go all summer without [inaudible]. 10 

 MS. WINTERS:  And Your Honor, that is an 11 

irreparable harm. It is. I understand that it seems --  12 

 THE COURT:  For which compensatory damage is an 13 

inadequate remedy. 14 

 MS. WINTERS:  For which compensatory damages 15 

would be inadequate. Yes, Your Honor.  16 

 THE COURT:  Okay. Thank you, ma'am.  17 

 MS. WINTERS:  I have evidence that I can present. 18 

I would like to present, but I don't know if Mr. Jones 19 

wishes to make an opening argument or if you wanted to 20 

have me present this step now or not. 21 

 THE COURT:  Well, ma'am, I would just have you go 22 

ahead with your case. If you have evidence you'd like 23 

to present I'd be glad to hear it.  24 

 MS. WINTERS:  I'd like to call my client.  25 
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 THE COURT:  All right. You can leave those in if 1 

you want, sir. Sir. 2 

 MR. MORETTO:  I will. 3 

 MR. JONES:  Your Honor, before we get started 4 

with testimony I wanted to just confirm I have the 5 

right to the extent I deem necessary to cross examine 6 

any witnesses called by the plaintiff. 7 

 THE COURT:  Have I given you any impression that 8 

you would not have that right, sir?  9 

 MR. JONES:  No. I did not -- I just didn't want 10 

to interrupt, Your Honor.  11 

 THE COURT:  Well, very well. Thank you. 12 

 MR. JONES:  Thank you.  13 

 THE COURT:  Come forward, please, sir. If you 14 

want to, yeah. You can continue to wear that. That's 15 

just fine. They work up here too, whatever you want.  16 

 MR. MORETTO:  What's that?  17 

 THE COURT:  Put them back in. 18 

 MR. MORETTO:  Where do you want me to go?  19 

 THE COURT:  Right there. Face the clerk. 20 

 MR. MORETTO:  I can't stand too long.  21 

 THE COURT:  Well, turn and face the clerk, raise 22 

your right hand. 23 

 CLERK:  Do you solemnly swear that the testimony 24 

you're about to give will be the truth, the whole 25 
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truth and nothing but the truth so help you God? 1 

 MR. MORETTO:  Yes. I do.  2 

 THE COURT:  Now come on up and have a seat, sir. 3 

There's some water there if you'd like.  MS. 4 

WINTERS:   Would you please state your name for the 5 

record?  6 

 MR. MORETTO:  Jerome F. Moretto.  7 

 MS. WINTERS:  And your current home address? 8 

 MR. MORETTO:  476, Lakeview, Zephyr Cove, Nevada. 9 

 MS. WINTERS:  And do you own that home?  10 

 MR. MORETTO:  Yes. I do. 11 

 MS. WINTERS:  How long have you owned that home? 12 

 MR. MORETTO:  29 years.  13 

 MS. WINTERS:  Oh, 29 years. 14 

 MR. MORETTO:  Or 28. It's close.  15 

 MS. WINTERS:  Okay. When you purchased the home, 16 

did you -- were you aware it was a part of the 17 

homeowner's association?  18 

 MR. MORETTO:  Yes.  19 

 MS. WINTERS:  And, in �± in the course of 20 

purchasing the home, did you get a copy of -- of all 21 

of the records of the bylaws and the articles for the 22 

homeowner's association? 23 

 MR. MORETTO:  Yes. 24 

  MS. WINTERS:  Okay. Were you given anything other 25 
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than those regarding the homeowner's association at 1 

the time?  2 

 MR. MORETTO:  No.  3 

 MS. WINTERS:  Now. And was there some point in 4 

time where you became aware of there being some other 5 

rules regarding the homeowner's association?  6 

 MR. MORETTO:  Yes.  7 

 MS. WINTERS:  When was that? 8 

 MR. MORETTO:  Maybe two years or three years ago.  9 

 MS. WINTERS:  Okay. And how did you learn of 10 

that? 11 

 MR. MORETTO:  Through going to meetings and 12 

mailing. Mailing in -- from the board to my address 13 

from the minutes. 14 

 MS. WINTERS:  Did you participate in any way in 15 

the creation of the architectural review committee?  16 

 MR. MORETTO:  No. 17 

 MS. WINTERS:  Were you aware that one had been 18 

created?  19 

 MR. MORETTO:  No. 20 

 MS. WINTERS:  When did you first become aware 21 

that it was created? 22 

 MR. MORETTO:  I think it was in �µ19, I mean, 23 

yeah. 1918. 24 

 MS. WINTERS:  2019?  25 
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 MR. MORETTO:  I mean 2018. I'm sorry.  1 

 MS. WINTERS:  Okay. At that time, did you receive 2 

a copy of the architectural guidelines?  MR. 3 

MORETTO:  Yes.  4 

 MS. WINTERS:  [Inaudible]. 5 

 THE COURT:  It's okay. 6 

 MS. WINTERS:  I want to show you what we marked 7 

as Exhibit 10. I ask if you recognize that. 8 

  MR. MORETTO:  Yes. 9 

 MS. WINTERS:  Have you read these through? 10 

 MR. MORETTO:  Yes. 11 

 MS. WINTERS:  When you got these was this the 12 

first time you had seen any of this kind of stuff?  13 

 MR. MORETTO:  Yes. 14 

 MS. WINTERS:  Okay. And after reviewing it, did 15 

you contact anyone regarding the guidelines?  16 

 MR. MORETTO:  Yes.  17 

 MS. WINTERS:  Okay. Can you tell me who you 18 

contacted?  19 

 MR. MORETTO:  The board. 20 

 MS. WINTERS:  And what was the purpose of 21 

contacting them? 22 

 MR. MORETTO:  They were interfering in my rights 23 

and my property. 24 

 MS. WINTERS:  Did you write -- did you when you 25 
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contacted them, did you write them a letter or did you 1 

just talk to them at the board meeting? 2 

 MR. MORETTO:  Both. 3 

 MS. WINTERS:  Okay. In response to your argument 4 

against these guidelines, did the board do anything?  5 

 MR. MORETTO:  Not really.  6 

 MS. WINTERS:  Okay. Was there a point in time 7 

where they responded at all to your complaints about 8 

these guidelines?  9 

 MR. MORETTO:  Not sure.  10 

 MS. WINTERS:  Okay. Did you have any kind of 11 

ability to have -- to air your complaints at a board 12 

meeting? 13 

 MR. MORETTO:  Yes.  14 

 MS. WINTERS:  And as a result of those complaints 15 

that you aired, did -- did the board come back and  16 

tell you they were going to make any changes to the 17 

guidelines?  18 

 MR. MORETTO:  No.  19 

 MS. WINTERS:  Now, also as a result of that 20 

complaint, you actually had some some sort of semi-21 

formal hearing, if I recall correctly, right?  22 

 MR. MORETTO:  Yes. 23 

 MS. WINTERS:  And after that hearing before the 24 

board, did you receive any response from the board as 25 
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to what they decided to do about your complaints 1 

either from the board or from their attorney?  2 

 MR. MORETTO:  No.  3 

 MS. WINTERS:  Now, that -- do you recall when 4 

that -- that hearing took place?  5 

 MR. MORETTO:  December, I think.  6 

 MS. WINTERS:  Of 2018?  7 

 MR. MORETTO:  Yes. 8 

 THE COURT:  Ms. Winters, while you have that 9 

mark, I'll remind you that 10 is not admitted. 10 

 MS. WINTERS:  Well, at this point I can move to 11 

admit it.   12 

 MR. JONES:  Your Honor, I'm going to object to 13 

the extent that it's represented at all that these are 14 

the current architectural guidelines in effect at the 15 

HOA.  16 

 MS. WINTERS:  And that wasn't the representation 17 

--  18 

 THE COURT:  Well, I don't think he represented 19 

that. 20 

 MR. JONES:  I have no objection then, Your Honor. 21 

This is more for in case any further questioning that 22 

presents that to be the case, but otherwise I have no 23 

objection. 24 

 THE COURT:  But that would be an entirely 25 
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different objection. Do you have an objection to the 1 

admission of 10?  2 

 MR. JONES:  I do not, Your Honor.  3 

 THE COURT:  Then 10 is admitted. May I have that 4 

document, please, sir? 5 

 MR. MORETTO:  Yes, sir. Sure.  6 

 THE COURT:  Thank you very much. We'll see what 7 

happens with the next one.  8 

 MS. WINTERS:  I want to show you what's been 9 

marked as Exhibit 11. Would you take a look at that? 10 

 MR. MORETTO:  Yes. 11 

 MS. WINTERS:  Can you tell me what that is? 12 

 MR. MORETTO:  It looks like I complained to them. 13 

 MS. WINTERS:  I'm sorry, what's that? 14 

 MR. MORETTO:  Looks like our complaint we -- we 15 

sent to them. 16 

 MS. WINTERS:  At that front page, do you see what 17 

that is?  18 

 MR. MORETTO:  The first page?  19 

 MS. WINTERS:  Yes. 20 

 MR. MORETTO:  It's a complaint from our office 21 

sending it to them. That's what it looks like to me.  22 

 MS. WINTERS:  Do you see the -- the heading on 23 

the top? 24 

 MR. MORETTO:  Oh, it's their attorney.  25 
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 MS. WINTERS:  Yeah.  1 

 MR. MORETTO:  Yeah. That's our [inaudible] 2 

attorney.  3 

 MS. WINTERS:  Yeah.  4 

 MR. MORETTO:  Yes. 5 

 MS. WINTERS:  And -- and do you see who it's 6 

addressed to? 7 

 MR. MORETTO:  Oh, to both of us. My wife and I.  8 

 MS. WINTERS:  And the date on that letter? 9 

 THE COURT:  You really having him testify from an 10 

exhibit that's not in evidence. So the question is do 11 

you recognize it, sir? 12 

 MR. MORETTO:  Oh, yes.  13 

 THE COURT:  Okay. And -- and it -- you've already 14 

testified that you believe it's a response to your 15 

complaint. Is that right? 16 

 MR. MORETTO:  I think so. 17 

 THE COURT:  You think so or you know so? 18 

 MR. MORETTO:  It is. Yes.  19 

 THE COURT:  Did you receive a copy of that 20 

previously?  21 

 MR. MORETTO:  Yes.  22 

 THE COURT:  And is that a fair and accurate copy 23 

of what you received? 24 

 MR. MORETTO:  Yes. 25 
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 MS. WINTERS:  Now, in the body of that --  1 

 THE COURT:  Are you moving for its admission?  2 

 MS. WINTERS:  Yes, Your Honor. 3 

 MR. JONES:  No objection. 4 

 THE COURT:  Then it's admitted. Eleven is 5 

admitted. Now you can ask about what's in the body of 6 

it.  7 

 MS. WINTERS:  Thank you, Your Honor. 8 

 THE COURT:  Yes, ma'am. 9 

 MS. WINTERS:  In -- at page -- on the fifth page 10 

where at the bottom it says page four. 11 

 MR. MORETTO:  Yeah. 12 

 THE COURT:  Okay. [Inaudible].  13 

 MS. WINTERS:  There's a heading on -- at the 14 

bottom on the paragraph that's item number four says 15 

the Morettos are not grandfathered out of complying 16 

with the board's decision. Do you see that?  17 

 MR. MORETTO:  Yes.  18 

 MS. WINTERS:  Okay. In �± as a result of the 19 

attempt to resolve your complaint with the board, was 20 

it your understanding that they were still requiring 21 

you to follow the guidelines? 22 

 MR. MORETTO:  Yes. 23 

 MS. WINTERS:  In the guidelines, were there 24 

particular items that you had objected to? 25 

61

A.App._109 



  

 

 MR. MORETTO:  Yes. 1 

 MS. WINTERS:  Do you have any specific ones that 2 

you had your biggest objections were? 3 

 MR. MORETTO:  Regarding my property?  4 

 MS. WINTERS:  Yes.  5 

 MR. MORETTO:  Yes. 6 

 MS. WINTERS:  What regarding your property? 7 

 MR. MORETTO:  The right to do on my property what 8 

I can do due to the fact that I own it, pay the taxes 9 

on it and abide by association dues that we pay every 10 

year. 11 

 MS. WINTERS:  When you purchased the property, 12 

were you aware of any view easements that -- that were 13 

on your property? 14 

 MR. MORETTO:  No. 15 

 MS. WINTERS:  And when you purchased your 16 

property, were you made aware of any easements of any 17 

kind on your property?  18 

 MR. MORETTO:  No. 19 

 THE COURT:  And the timeframe you were asking 20 

about is shortly after purchasing the property, you 21 

mean? 22 

 MS. WINTERS:  At the time he purchased the 23 

property was he aware -- aware of any of [inaudible]. 24 

 THE COURT:  Right. He answered that. And then you 25 
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said, and when you purchased the property, meaning at 1 

this exact same time?  2 

 MS. WINTERS:  Yeah.  3 

 THE COURT:  Okay. All right. 4 

 MS. WINTERS:  And since it's -- during the course 5 

of your ownership, have you ever granted any person or 6 

or entity, the right to any kind of easement on your 7 

property?   8 

     MR. MORETTO:  No. 9 

 MS. WINTERS:  After you complained about the 10 

initial guidelines that were imposed in the initial 11 

creation of the committee, did you become aware at any 12 

point of any changes to those guidelines? 13 

 MR. MORETTO:  No. 14 

 MS. WINTERS:  Were you aware that they had been 15 

amended? 16 

 MR. MORETTO:  Recently, yes. 17 

 MS. WINTERS:  I want to show you what's been 18 

marked as Exhibit 12. Do you recognize this document? 19 

 MR. MORETTO:  Yes.  20 

 MS. WINTERS:  And are these the most recent ones 21 

that you recall or that you're aware of? 22 

 THE COURT:  Ones, ma'am? The recent --  23 

 MS. WINTERS:  The guidelines.  24 

 THE COURT:  Okay. Thank you.  25 
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 MR. MORETTO:  Yes. 1 

 MS. WINTERS:  Move to admit Exhibit 12. 2 

 MR. JONES:  Objection. I don't think the 3 

foundation has been laid. We don't have the dates, 4 

just the most recent guidelines. I'm not even sure 5 

what I'm looking at to be honest, Your Honor.  6 

 THE COURT:  Well, the witness has identified 7 

them, indicated that he believes that they are the 8 

most recent guidelines that have been issued. So he's 9 

identified what they are. The -- the foundation 10 

objection is overruled. So that's 12. 11 

 MS. WINTERS:  Yes, Your Honor.  12 

 THE COURT:  12's admitted. 13 

 MS. WINTERS:  Thank you, Your Honor.  14 

 THE COURT:  You can cross examine him on that.  15 

 MS. WINTERS:  Your Honor, if I could have Exhibit 16 

10 again? 17 

 THE COURT:  Sure. 18 

 MS. WINTERS:  Thank you.  You testified that 19 

Exhibit 10 was the original guidelines that were 20 

approved by the board in March of 2018, I believe.  21 

 MR. MORETTO:  Yes.  22 

 MS. WINTERS:  And in those, were you aware that 23 

they were attempting to create any kind of, uh, 24 

restrictions on your property? 25 
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 MR. MORETTO:  In the originals?  1 

 MS. WINTERS:  Yes.  2 

 MR. MORETTO:  Yes.  3 

 MS. WINTERS:  And in the latest version of that, 4 

are you aware that they continue to create 5 

restrictions on your property? 6 

 MR. JONES:  Objection, Your Honor. To the extent 7 

cou�Q�V�H�O�¶�V representing these are the latest version, 8 

they can't. 9 

 THE COURT:  Well, his testimony was that number 10 

12 is the latest version.  11 

 MR. JONES:  He says he believes that they're the 12 

latest version. Counsel's representing them to be the 13 

latest version. 14 

 THE COURT:  Sir -- sir, he's -- that objection is 15 

overruled. Do you want to prove that there's a later 16 

version? You can call the witness later. If you want 17 

to cross examine him about the issue you can certainly 18 

do that too. 19 

 MS. WINTERS:  I forgot my question. I believe I 20 

asked whether you're aware that restrictions continued 21 

to be imposed on your property in the latest version 22 

of the guidelines.  23 

 MR. MORETTO:  Yes. 24 

 MS. WINTERS:  In the course of all of these 25 
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creations of -- of the board and the course of the 1 

reation of the committee and the imposition of the 2 

guidelines, have you signed any consent to any 3 

restrictions on your property? 4 

 MR. MORETTO:  No. 5 

 MS. WINTERS:  I guess I marked --  6 

 MR. JONES:  I'm assuming you don't have another 7 

copy.  8 

 MS. WINTERS:  I -- I have. I kind of do. Not the 9 

same size, obviously. This is my version of what I 10 

have.  11 

 CLERK:  This one you do want me to mark. 12 

 MS. WINTERS:  Yes.  13 

 CLERK:  Okay. 14 

 MR. JONES:  Sorry, counsel, do you mind if I 15 

write down this? Do you want this copy back? 16 

 MS. WINTERS:  I don't want that copy back.  17 

 MR. JONES:  Thank you. 18 

 MS. WINTERS:  I believe that will stay. I want to 19 

show you this flat plan and ask you if you recognize, 20 

the property that's depicted on here. 21 

 MR. MORETTO:  Yes. 22 

 MS. WINTERS:  Is this your property? 23 

 MR. MORETTO:  Yes. 24 

 MS. WINTERS:  And was this oversized black 25 
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painting created at your direction?  1 

 MR. MORETTO:  No. 2 

 MS. WINTERS:  Who gave direction to create this? 3 

 MR. MORETTO:  Oh. Oh, I'm sorry. I didn't get 4 

that. Yes. I'm sorry.  5 

 MS. WINTERS:  Now, in the -- in the first 6 

guideline it states in there, some restrictions on 7 

building setbacks. Do you recall that? 8 

 MR. MORETTO:  Yes.  9 

 MS. WINTERS:  And in looking at the latest 10 

iteration of the guidelines, are those building 11 

restrictions in there as well, the setback lines? 12 

 MR. MORETTO:  I think so. Yes. 13 

 MS. WINTERS:  Do you want to take a look for a 14 

minute and double check? 15 

 MR. MORETTO:  I didn't know when there was 16 

changes [inaudible]. 17 

 MS. WINTERS:  Do you want to take -- yeah; I 18 

think you have it there. 19 

 THE COURT:  So you're asking him to refresh his 20 

recollection --  21 

 MS. WINTERS:  Yes. 22 

 THE COURT:   -- as to whether it's in there? So 23 

when you're done looking at it, close the document and 24 

tell us whether your recollection is refreshed. 25 
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 MR. MORETTO:  Looks the same. 1 

 THE COURT:  That's not responsive.  2 

 MS. WINTERS:  Do you recall after taking a look 3 

at both of these, whether the setback lines are stated 4 

in both sets of guidelines?  5 

 MR. MORETTO:  Yes.  6 

 MS. WINTERS:  I don't have anything further for 7 

Mr. Moretto. 8 

 THE COURT:  Well, then you want to take your 9 

exhibit down? 10 

 MS. WINTERS:  We can, Your Honor.  11 

 THE COURT:  It was never admitted. 12 

 MS. WINTERS:  I understand that. I don't plan on 13 

admitting it with Mr. Moretto. I'm going to be 14 

admitting it with another witness.  15 

 THE COURT:  Okay. All right. Well, you can leave 16 

it there if you want. Maybe that's handy for you. Do 17 

you have questions of this witness, sir? 18 

 MR. JONES:  May I have a moment, Your Honor.  19 

 THE COURT:  Yep. All right. While you get ready 20 

for your moment I'm going to tell everybody, this -- 21 

my clerk works really hard; is probably the hardest 22 

working person in this room. And she is entitled to a 23 

break every afternoon and I'm going to give her that 24 

break.  25 
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  So, Ms. Clerk, how about if we take about 10 1 

minutes or so, is that okay with you? Okay. If you 2 

need a little bit more let me -- let me know. We'll be 3 

in recess until 3:30. 4 

 MR. MORETTO:  Am I allowed. 5 

 THE COURT:  You can step down, sir. Yes, sir. 6 

 MR. MORETTO:  Okay. 7 

 MS. WINTERS:  This is [inaudible]. 8 

 MR. MORETTO:  Yeah. I'm going to go down and use 9 

the restroom. 10 

 BAILIFF:  All rise. Court is now in session. 11 

 THE COURT:  You keep your seat, sir. 12 

 MR. MORETTO:  Thank you. 13 

 THE COURT:  Thank you though. I appreciate your 14 

courtesy. Everyone have a seat please. All right, 15 

we're back in session. Sir, I would remind you that 16 

you're still under oath. 17 

 MR. MORETTO:  Yes, sir. 18 

 THE COURT:  Okay. Let us proceed. 19 

 MR. JONES:  Your Honor, Prescott Jones for the 20 

defendant. I have no questions for Mr. Moretto. Thank 21 

you.  22 

 THE COURT:  Oh, I could have done that before we 23 

broke. Okay. Very well. Sir, you're welcome to step 24 

down. 25 
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 MR. MORETTO:  Thank you.  1 

 THE COURT:  Do me a favor; remember that there is 2 

a step there. So if you need --   3 

 MR. MORETTO:  I will, sir. 4 

 THE COURT:  I know here you'll sue anybody. 5 

 MR. MORETTO:  I'm a good guy. 6 

 THE COURT:  Just be careful, sir. 7 

 MR. MORETTO:  I will.  8 

 THE COURT:  All right. Do you have another 9 

witness, ma'am? 10 

 MS. WINTERS:  Yes, Your Honor. I call Jeff 11 

Turner. 12 

 THE COURT:  Come on up, sir. You pause about 13 

right there. Turn, face the clerk, raise your right 14 

hand.  15 

 CLERK:  Do you solemnly swear the testimony 16 

you're about to give will be the truth, the whole 17 

truth and nothing but the truth so help you God? 18 

 MR. TURNER:  I do.  19 

 THE COURT:  Come have a seat, please. 20 

 MS. WINTERS:  Mr. Turner, would you state your 21 

full name and occupation? 22 

 MR. TURNER:  My full name is Jeffrey Wayne 23 

Turner. I'm a professionally licensed land surveyor in 24 

the state of Nevada. 25 
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 MS. WINTERS:  And  is -- in your job as land 1 

surveyor, have you been retained by Mr. Moretto? 2 

 MR. TURNER:  I have.  3 

 MS. WINTERS:  What was the purpose of your job 4 

that he retained you for? 5 

 MR. TURNER:  The purpose of my job was to relate 6 

the location of his residence to the property lines of 7 

his legal lot of record and the setbacks. 8 

 MS. WINTERS:  Okay. And in creating that image, 9 

what did you rely on? 10 

 MR. TURNER:  Various things. The original 11 

subdivision map, a subsequent map that was done by 12 

another land surveyor that perfected title down to low 13 

water that is their current boundaries, and field work 14 

performed by my crew under my direction. 15 

 MS. WINTERS:  I want to show you what we've 16 

previously admitted as Exhibits 10 and 12. Would you 17 

take a look at Exhibit 10?  18 

  Would you take a look at this Exhibit 10 that -- 19 

at the page number three; do you see the section 20 

that's marked building envelope? 21 

 MR. TURNER:  Yes. I do. 22 

 MS. WINTERS:  And then would you also take a look 23 

at Exhibit 12, the page is actually number 13. The 24 

very first paragraph marked B. 25 
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 MR. TURNER:  Yes.  1 

 MS. WINTERS:  Did you use either one of those in 2 

creating your plan? 3 

 MR. TURNER:  I use the most recent that was 4 

adopted in, I believe, November of 2019. 5 

 MS. WINTERS:  And in looking at that most recent, 6 

version, which is Exhibit 12, I believe, do you see 7 

any difference between that or those setbacks 8 

requirements and the requirements that are stated in 9 

Exhibit 10? 10 

 MR. JONES:  I'm going to object again to the 11 

characterization by counsel as Exhibit 12 is the -- 12 

the most recent version. 13 

 THE COURT:  Well, I -- in fact it is leading the 14 

witness and he has not said that he recognized that to 15 

be the most recent version. Your client said that. So 16 

you can ask him if that's the one that he used. 17 

 MS. WINTERS:  Okay. I apologize, Your Honor.  18 

 THE COURT:  All right, ma'am. 19 

 MS. WINTERS:  Would you look at both of those and 20 

see if you used either one of those to create this? 21 

 MR. TURNER:  We used what was provided to us as, 22 

I believe, the most recent and it appears to be, 23 

number 12. 24 

 MS. WINTERS:  Okay. 25 
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 THE COURT:  You may go ahead.  1 

 MS. WINTERS:  And then looking at the setback 2 

requirements in 12 as opposed to Exhibit 10, do you 3 

see any difference in the setback requirements? 4 

 MR. TURNER:  I do not. 5 

 MS. WINTERS:  So can you describe -- let me ask 6 

you this, do you recognize this oversized flat line? 7 

 MR. TURNER:  Absolutely.  8 

 MS. WINTERS:  And, is this --  9 

 THE COURT:  And that will be exhibit? 10 

 MS. WINTERS:  This is Exhibit 13, Your Honor.  11 

 THE COURT:  Thank you, ma'am. 12 

 MS. WINTERS:  Is this something that was created 13 

in your office?  14 

 MR. TURNER:  Yes.  15 

 MS. WINTERS:  And you've already testified to 16 

what you relied on to create this.  17 

 MR. TURNER:  I did. 18 

 MS. WINTERS:  I move to admit Exhibit 13. 19 

 MR. JONES:  No objection.  20 

 THE COURT:  Thirteen is admitted 21 

 MS. WINTERS:  Now, in creating this, did you -- I 22 

see you also have an outline there that is entitled 23 

existing residents. Is that also based on the 24 

information that you testified to -- to create? 25 
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 MR. TURNER:  Yes. Field measurements. 1 

 MS. WINTERS:  Field. And the red dotted line, 2 

what does that represent? 3 

 MR. TURNER:  The red dashed line represents the 4 

setback. 5 

 MS. WINTERS:  And in that, well --, let me -- let 6 

me ask you to explain what the -- the different colors 7 

of this map are. 8 

 MR. TURNER:  Yes. The black represents the legal 9 

property lines. The red are the setbacks 25 feet from 10 

the front right of way, seven feet from the side, 11 

property lines. The blue is an outline of the 12 

residence, and the green dimension show the distances 13 

from building corners to the setback. 14 

 MS. WINTERS:  So --  15 

 THE COURT:  Help me out with what's green on that 16 

map. I -- I --  17 

 MS. WINTERS:  It's really light green actually, 18 

Your Honor. You have to --   19 

 THE COURT:  Okay. I see the line you are pointing 20 

at. Thank you. 21 

 MS. WINTERS:  It's there and there and there.  22 

 THE COURT:  Sir, you may step around so that you 23 

have a better view and position yourself where you're 24 

comfortable. 25 
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 MR. TURNER:  I appreciate it, Your Honor.  1 

 MS. WINTERS:  So if I understand you correctly,  2 

these setback lines are cutting off large portions of 3 

the current residents. 4 

 MR. JONES:  Objection, Your Honor. We're starting 5 

to get an expert testimony here. I feel like Mr. 6 

Turner's only a fact witness.  7 

  He hasn't been qualified as an expert. I think 8 

we're starting to go down an improper road here. 9 

 THE COURT:  Well, your legal objection is? 10 

 MR. JONES:  Calls for expert testimony and Mr. 11 

Turner is a lead witness and has not been qualified as 12 

such. 13 

 THE COURT:  Your response? 14 

 MS. WINTERS:  I believe he testified to his 15 

qualifications as a licensed surveyor, Your Honor. 16 

 THE COURT:  I'm going to allow the testimony. 17 

Objection's overruled, on that question anyway. 18 

 MS. WINTERS:  In doing the field work that you 19 

did to measure out this, did you also include the 20 

information that is hand -- that is written on this? 21 

 MR. TURNER:  I'd like to clarify that it was my 22 

staff. It was not me. And the square foot call-outs 23 

are a result of computer work. Those are not what I 24 

would call real time out in the field.  25 
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  We take the field data and bring it into the 1 

AutoCAD program and it does not only a drafting 2 

program, certain calculations, and in this particular 3 

case areas, can be derived from that field work that 4 

has then been transferred into the AutoCAD program. 5 

 MS. WINTERS:  Does that AutoCAD program also 6 

create the oversized plot? 7 

 MR. TURNER:  No. No. That was done by my staff at 8 

my direction to clarify or to delineate those areas of 9 

the residence that would be outside of the setbacks. 10 

 MS. WINTERS:  And in delineating the areas 11 

outside of the setbacks, did the -- does this 12 

depiction show that portions of the residents would be 13 

excluded from being rebuilt if they disappeared based 14 

on just the restriction? 15 

 MR. JONES:  Objection again, Your Honor. This is 16 

clearly I think expert testimony and beyond his 17 

personal knowledge. 18 

 THE COURT:  Well, I can understand what the lines 19 

mean and -- and I don't think the witness needs to 20 

testify to that.  21 

  He's already said what the setbacks are and he 22 

said where the property line is. And I can see the 23 

different colors on those lines. 24 

 MS. WINTERS:  I don't have any more questions. 25 

76

A.App._124 



  

 

Thank you. 1 

 THE COURT:  Do you have questions, sir? 2 

 MR. JONES:  Do you mind leaving it there, 3 

counsel? 4 

 MS. WINTERS:  I was going to. I was just moving 5 

it back a little bit. 6 

 MR. JONES:  Thank you, I appreciate that. Good 7 

afternoon, Mr. Turner. 8 

 MR. TURNER:  Good afternoon.  9 

 MR. JONES:  My name is Prescott Jones. I 10 

represent the HOA in this particular case. I have a 11 

couple of questions for you.  12 

  Can you tell me how you came up with the red 13 

line on Exhibit 13? In other words, why did you put it 14 

in that particular location? 15 

 MR. TURNER:  Utilizing the setbacks as shown in 16 

item 12, twenty-five feet from the front, seven feet 17 

from the side.  18 

 MR. JONES:  So you simply took existing property 19 

line which you have on Exhibit 13 shown as a black 20 

line --  21 

 MR. TURNER:  Yes.  22 

 PRESCOTT JONES -- and you brought it in seven 23 

feet on roughly the East and West side and 20 feet on 24 

the roughly North side and 25 feet on the South side. 25 
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Correct? 1 

 MR. TURNER:  Yes. 2 

 THE COURT:  Well, I don't -- I don't know if 3 

that's actually oriented to North and South. I see 4 

where Lake Tahoe is depicted and so I -- North is 5 

actually towards the lake it looks like somewhat.  6 

 MR. TURNER:  Yes, Your Honor. The north arrow is 7 

to the left and it's pointing straight up.   8 

     THE COURT:  Yes. Thank you. 9 

 MR. JONES:  [Inaudible] I don't think you 10 

understand what --   11 

 MR. TURNER:  I did understand.  12 

 MR. JONES:  Thank you. You also have an outline, 13 

as you discussed, of the existing residence and that's 14 

outlined in blue, correct?  15 

 MR. TURNER:  Yes.  16 

 MR. JONES:  I'll -- you'll note that there's 17 

portions of the residence that are outside of the 18 

setback line, correct?  19 

 MR. TURNER:  That's correct.  20 

 MR. JONES:  Is it your understanding that those 21 

portions of the residents had to be demolished, 22 

destructed, otherwise removed? 23 

 MS. WINTERS:  Objection. It goes beyond the scope 24 

of his direct. 25 
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 THE COURT:  That objection is sustained. No one 1 

has said that anybody's chopped off a corner of this 2 

gentleman's home. 3 

 MR. JONES:  Is it fair to say that you did not 4 

make this map for the purposes of showing that a 5 

portion of the existing residence had to be removed, 6 

correct? You're just simply trying to show where you 7 

believe the setback was correct. 8 

 MR. TURNER:  I created the exhibit using the 9 

adopted ordinance, if that's what it is termed, and 10 

the current conditions of the residence on the ground. 11 

 MR. JONES:  You offer no opinions as it relates 12 

to what needs to happen to the residence as a result 13 

of what you have labeled as the proposed setbacks, 14 

correct? 15 

 MR. TURNER:  Can you word that a little 16 

differently? 17 

 MR. JONES:  As you sit here today, you're not 18 

offering any opinions as to what needs to happen to 19 

this property as a result of what you have labeled as 20 

the proposed setbacks, correct? 21 

 MR. TURNER:  I'm not aware of any actions of that 22 

nature.  23 

 MR. JONES:  That's all I have. Thank you, sir.  24 

 THE COURT:  Do you have other questions, ma'am?  25 
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 MS. WINTERS:  Nothing further, Your Honor, 1 

 THE COURT:  Sir, thank you for being here today. 2 

 MR. TURNER:  Thank you, Your Honor. 3 

 THE COURT:  Appreciate it. You are released. Is 4 

there any reason why he would have to stay?  5 

 MS. WINTERS:  No, Your Honor.  6 

 THE COURT:  You're permanently released, sir.  7 

 MR. TURNER:  Thank you. 8 

 MS. WINTERS:  I just have one more witness. I'd 9 

like to call Deborah Moretto. 10 

 THE COURT:  Come one, ma'am.  11 

 CLERK:  Do you solemnly swear that the testimony 12 

you're about to give will be the truth, the whole 13 

truth and nothing but the truth so help you God. 14 

 MS. MORETTO:  I do.  15 

 THE COURT:  Come on up, ma'am. Thank you.  16 

 MS. WINTERS:  Ms. Moretto, could you state your 17 

full name and where you currently reside? 18 

 MS. MORETTO:  Deborah Moretto, that's, D-e-b-o-r-19 

a-h M-o-r-e-t-t-o. I reside at 476 Lakeview Avenue, 20 

Zephyr Cove, Nevada, 89448.  21 

 MS. WINTERS:  How long have you lived there?  22 

 MS. MORETTO:  15 years about. 23 

 MS. WINTERS:  Now you've been here during the 24 

course of the testimony by your husband. So I don't 25 
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need to reiterate anything he said, but I wanted to 1 

ask you a couple of questions.  2 

  Prior to the creation of the committee and the 3 

guidelines, were you aware or were you made aware by 4 

anybody in the homeowner's association of any 5 

restrictions on your property that you live at? 6 

 MR. JONES:  Objection, Your Honor. I'm not sure 7 

how Ms. Moretto can answer that question. She's not a 8 

plaintiff to this case.  9 

  She certainly resided at the property but it's 10 

my understanding that Mr. Moretto is the sole 11 

plaintiff. 12 

 THE COURT:  Well, the -- the thing is, this is a 13 

suit by Mr. Moretto as the trustee of the Moretto 2006 14 

Trust. The question -- your objection is sustained at 15 

this point until you ask whether, in fact, this person 16 

is a beneficiary of that trust.  17 

 MS. WINTERS:  Your Honor, I have no --  18 

 THE COURT:  It's not her property, otherwise 19 

she's --  20 

 MS. WINTERS:  It's not her property. I'm asking 21 

her as a -- as a person that resides in the 22 

homeowner's association. 23 

 THE COURT:  Well, you said your property. So -- 24 

 MS. WINTERS:  Then I apologize. I'll regroup.  25 
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 THE COURT:  And that was the objection.  1 

 MS. WINTERS:  Okay.  2 

 THE COURT:  So, go ahead. 3 

 MS. MORETTO:  Your Honor, may I clarify. 4 

 THE COURT:  You may not. There may be a question 5 

though and we'll see what happens when that happens.  6 

 MS. MORETTO:  Okay. Thank you.  7 

 THE COURT:  Yes, ma'am.  8 

 MS. WINTERS:   Do you have fee title interest in 9 

that property? 10 

 MS. MORETTO:  It's held by a family trust. My 11 

husband's the trustee and I am the successor trustee 12 

of the trust. 13 

 MS. WINTERS:  Okay.  14 

 THE COURT:  There you have an answer to it. See, 15 

you got that out anyway. 16 

 MS. MORETTO:  I did get it out. 17 

 MS. WINTERS:  And have you been participating in 18 

the communications with the HOA board?  19 

 MS. MORETTO:  Yes.  20 

 MS. WINTERS:  And in the course of the time that 21 

you've lived there have you attended any of the board 22 

meetings?  23 

 MS. MORETTO:  Yes.  24 

 MS. WINTERS:  And the guidelines that have been 25 
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admitted as Exhibit 10 in this matter, are you 1 

familiar with those guidelines? 2 

 MS. MORETTO:  Yes. 3 

 MS. WINTERS:  When those guidelines were approved 4 

by the board in March of 2018, did you participate 5 

with Mr. Moretto in filing the complaint on the 6 

creation of those guidelines? 7 

 MS. MORETTO:  When the guidelines were adopted in 8 

March of 2018 prior to the board adopting them, I 9 

recommended that they run it through their lawyer 10 

before they adopted them.  11 

  They adopted them and then my husband and I sent 12 

a letter to the board objecting to imposing property 13 

restrictions on us by adopting a corporate bylaw rule. 14 

 MS. WINTERS:  From the time that those guidelines 15 

were in place to the present, have you had to -- to 16 

make any requests of the architecture review 17 

committee? 18 

 MS. MORETTO:  The rules require us to go to the 19 

committee to do anything on our property and to get 20 

their consent and their discretion. We have been --  21 

 MS. WINTERS:  And have you done that?  22 

 MS. MORETTO:  We have been afraid of that so we 23 

have forgone. Well, usually we would have painted our 24 

house last year. We did not --  25 
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 THE COURT:  That's non-responsive and the answer 1 

is stricken.  2 

 MS. MORETTO:  Sorry. I'm sorry, what was the 3 

question? 4 

 MS. WINTERS:  Have you requested that the 5 

committee approve any changes to your property since 6 

that guideline has been in place?  7 

 MS. MORETTO:  No.  8 

 MS. WINTERS:  And have -- have those guidelines 9 

changed anything about how your husband and you 10 

maintain the property?  11 

 MS. MORETTO:  Yes.  12 

 MS. WINTERS:  Has there been any harm to you --  13 

 MS. MORETTO:  Yes.  14 

 MS. WINTERS:   -- and your husband in -- in 15 

having these guidelines?  16 

 MS. MORETTO:  Yes.  17 

 MS. WINTERS:  What harm has there been?  18 

 MS. MORETTO:  We've been living in fear. We have 19 

not been able to enjoy our property with any kind of 20 

quiet enjoyment, to the point where they put us before 21 

the board, complaining that our bear box was not 22 

properly on our property because we had not asked 23 

their permission to put it there when it's been there 24 

for 20 years.  25 

84

A.App._132 



  

 

 We are afraid to paint our house because they can 1 

tell us we will be fined. And they've said they will 2 

actually go on people's properties, change it and 3 

charge us if we don't follow their rules.  4 

  This happened to our neighbor. We were there at 5 

a board meeting. Our neighbor put up a bear box 6 

without their permission from the committee, they -- 7 

she hired a lawyer to say don't trespass my property.  8 

 They went on her property, they removed the bear 9 

box, and I understand that's a litigation, Your Honor. 10 

We are afraid if we don't follow their rules. Right 11 

now, they've threatened to take action on our 12 

property.  13 

  When the rules were first adopted in March, it 14 

had a three-foot pedestrian easement just added to our 15 

property. I sent a letter, my husband and I, saying 16 

you can't just take her property without compensation 17 

and without her consent. 18 

 THE COURT:  That's not responsive. So the 19 

question --  20 

 MS. MORETTO:  Well, we -- we've been living in 21 

fear. 22 

 THE COURT:  Ma'am, ma'am. 23 

 MS. MORETTO:  I'm sorry.  24 

 THE COURT:  Okay. When I start talking, you need 25 
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to quit, okay?  1 

 MS. MORETTO:  Yes.  2 

 THE COURT:  Go ahead. Next question.  3 

 MS. WINTERS:  Are there concerns about things 4 

that you have planned to do to the property now? 5 

 MR. JONES:  Objection, leading the wit- -- I'm 6 

sorry. I'm sorry counsel; I thought you were done. 7 

 THE COURT:  Okay. No objection. Go ahead. 8 

 MS. WINTERS:  Are there concerns about, any -- 9 

any future projects that you may have?   10 

     MS. MORETTO:  Yes.  11 

 MS. WINTERS:  What concerns do you have about 12 

future projects? 13 

 MS. MORETTO:  Our house is -- was built in the 14 

1930s, part of it, and then the other part was 15 

remodeled in the '80s. So it's kind of a mismatch a 16 

little bit. The 1930s portion we have discussed doing 17 

renovations.  18 

  We cannot do that without getting the consent of 19 

this committee. We can't paint our house. We can't -- 20 

I can't even plant flowers. I know you think that's no 21 

big deal, but it has in there that anything we do on 22 

our property, anything, we have to have the consent of 23 

the community.  24 

  And that, yes, that is impacting us right now. 25 
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We can't -- I'm afraid to do my spring planting. I 1 

know that seems like nothing but I can't do anything 2 

without their consent. And when I raise --  3 

 MR. JONES:  Objection, Your Honor. Non-4 

responsive. Move to strike. 5 

 THE COURT:  Okay.  So you answered. Next 6 

question.  7 

 MS. WINTERS:  I don't have anything further. 8 

Thank you.  9 

 THE COURT:  Thank you, ma'am. Keep your seat 10 

please. 11 

 MR. JONES:  Good afternoon Ms. Moretto. We have 12 

not met before. My name is Prescott Jones. I represent 13 

the HOA in this litigation. I just have a couple 14 

questions for you.  15 

  You had mentioned during your testimony a few 16 

minutes ago about a bear box issue. Do you recall who 17 

the homeowner was who raised the bear box issue that 18 

you described before? 19 

 MS. MORETTO:  It was a lady and I don't her name. 20 

 MR. JONES:  Do you recall what the issue was 21 

involving the location of the bear box? 22 

 MS. MORETTO:  She had gotten approval from the 23 

garbage company and the fire department for the 24 

location but she did not get approval from the 25 
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committee. That was the issue. 1 

 MR. JONES:  Are you aware that the proposed 2 

location of the bear box was in the common areas of 3 

not actually on the individual property of the 4 

homeowner? 5 

 MS. MORETTO:  My understanding is it was on her 6 

property. 7 

 MS. WINTERS:  Judge has them. 8 

 MR. JONES:  May I see Exhibit 10? Ms. Moretto, I 9 

want to show you what's been previously marked and 10 

admitted as Exhibit 10. I believe we discussed this 11 

document before. Have you seen that document before? 12 

 MS. MORETTO:  Oh, yes.  13 

 MR. JONES:  I draw your attention to page five, 14 

top paragraph. You tell me when you get there. 15 

 MS. MORETTO:  I'm there.  16 

 MR. JONES:  May I have you read the first full 17 

sentence beginning with the only exception. 18 

 MS. MORETTO:  The only exception is for like 19 

kind, size, color, quantity, et cetera, replacement, 20 

or repainting a residence the exact same color as 21 

previously approved and painted and for like kind 22 

size, quantity, et cetera, replacement only. A 23 

�I�O�R�Z�H�U�¶�V��ground covers and/or shrubs. Is that the 24 

sentence? 25 
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 MR. JONES:  That's it. Thank you. Thank you, Ms. 1 

Moretto. 2 

 MS. MORETTO:  Okay.  3 

 MR. JONES:  Your concerns before were, I believe, 4 

you stated that you were concerned that you couldn't 5 

repaint your house, correct?  6 

 MS. MORETTO:  That's correct.  7 

 MR. JONES:  zeere your concerns that you cannot 8 

repaint your house a different color than it's 9 

currently painted?  10 

 MS. MORETTO:  That's correct.  11 

 MR. JONES:  Do you understand the sentence that 12 

you just read to mean that there's an exception to the 13 

rules if you're painting your house the same color?  14 

 MS. MORETTO:  Yes.  15 

 MR. JONES:  I can take Exhibit 10 back. Those are 16 

the only questions I have. Thank you.   17 

     THE COURT:  Ms. Winters? 18 

 MS. WINTERS:  Nothing further, Your Honor. 19 

 THE COURT:  You can step down then you have 20 

another witness, ma'am. [Inaudible]. Do you have 21 

another witness, ma'am? 22 

 MS. WINTERS:  No further witnesses, Your Honor.  23 

 THE COURT:  Mr. Jones, do you have a witness? 24 

 MR. JONES:  I have no witnesses, Your Honor. I do 25 
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intend to make pretty significant legal arguments, but 1 

to the extent that Ms. Winters is done with her 2 

arguments, I'd like to begin. 3 

 THE COURT:  Well, to the extent that they're 4 

significant or not, I'll make the ruling on that. But, 5 

I'll certainly allow you to make an argument at the 6 

appropriate time. Ms. Winters. 7 

 MS. WINTERS:  Your Honor, the primary focus of my 8 

motion for preliminary injunction was, as I stated at 9 

the beginning, based on the legal argument, which I've 10 

gone over fairly extensively to accept to the extent 11 

that Your Honor pointed out the -- the harm to my 12 

clients.  13 

  And as the testimony has shown the harm is the 14 

quiet enjoyment of their own home is at stake here 15 

during the course of this litigation. The original 16 

guidelines actually allow the committee to commit -- 17 

trespass, to harm personal property on the -- on the 18 

property.  19 

 It allowed the committee to actually go onto the 20 

property to enforce the rules in the event that the 21 

homeowner chooses to ignore a fine.  22 

  The scope of the guidelines, either the old or 23 

the new, failed to comply with NRS 116.31 065 in that 24 

they are not narrowly tailored to benefit the common 25 
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interest of the community. There -- they go well 1 

beyond that.  2 

 At the beginning of the guidelines, at the 3 

beginning of references to the committee when it was 4 

created, the focus seemed to be by the board that they 5 

intended these guidelines to create, and to ensure, 6 

that all of the homes in the homeowner's association, 7 

keep the -- the feel of the organization, the feel of 8 

the neighborhood, the same -- to keep the -- the 9 

quaintness of the -- of the -- of the location the 10 

same as it always has been, to prevent one homeowner, 11 

doing some outrageous building that would harm the 12 

rest of the homeowners in the -- in the association.  13 

 But in fact, the homes in this and this 14 

association vary greatly as has -- as the court has 15 

heard. I mean that the -- the property next to my 16 

clients on one side is a 1930s log cabin.  17 

  The property on the other side is an oversized, 18 

fairly modern home. And there's in the middle, as Mrs. 19 

Moretto testified, is a combination of the two. And so 20 

there is no consistency amongst the homes themselves.  21 

 So the guidelines purpose is -- their stated 22 

purpose goes well beyond anything that could be 23 

accomplished by the guidelines. They needed to change 24 

the bylaws in order to allow this community to be 25 
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created, and they didn't do it. They needed to change 1 

the bylaws and have the consent of 100 percent of the 2 

homeowners if they wanted to impose easements.  3 

 And they needed to have the cooperation of the 4 

individual homeowners, if they wanted to impose 5 

easements and restrictions that weren't in existence 6 

at the time that those homeowners purchased their 7 

properties, including my clients. At this point, I 8 

would argue that the likelihood of success on either 9 

issue is good. 10 

 And that it's clear that these guidelines are 11 

going to continue to harm my clients now and for the 12 

duration of this litigation and beyond, in that they 13 

are not allowed to enjoy the quiet enjoyment of their 14 

homes with the threat of having to get approval from a 15 

committee that is made up of all different kinds of 16 

personalities that may change at any point.  17 

  That may decide that they -- they -- what was -- 18 

what was allowed last year is not allowed this year on 19 

some minor plan that they have to alter their 20 

property. And on that basis, they are being harmed on 21 

an ongoing basis. And I submit that in this case a 22 

preliminary injunction is appropriate. 23 

 THE COURT:  Thank you, ma'am. Mr. Jones. 24 

 MR. JONES:  Good afternoon again, Your Honor. 25 
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Prescott Jones for the defendant. Let's not forget 1 

where we are in this case.  2 

  For all intents and purposes, discovery has not 3 

built any [inaudible] early case conference, and I 4 

believe a joint case conference report was filed, but 5 

effective discovery hasn't even opened in this case.  6 

  And in fact, the motion for preliminary 7 

injunction as it typically is, was filed 8 

contemporaneously with the complaint by the plaintiff.  9 

 So this is, certainly a preliminary injunction 10 

that carries with it a certain legal standard in the 11 

state of Nevada, which Your Honor had already alluded 12 

to.  13 

  And one of the requirements for a preliminary 14 

injunction in fact, which is the burden of the 15 

plaintiff to show, is that without injunctive relief 16 

the plaintiff will suffer irreparable harm for which 17 

compensatory damages are inadequate. I think Your 18 

Honor said that essentially word for word earlier 19 

today. 20 

 The question I have for the court is, where is 21 

that harm? Is the harm that the plaintiff can't change 22 

the paint color of their house if they decide to on a 23 

whim and make it something completely different?  24 

  Well, Your Honor, if that's the harm then I 25 
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would submit that almost every single homeowner 1 

association throughout the state of Nevada would not 2 

be allowed to enforce their architectural guidelines.  3 

  Is the harm this drawing showing that there's a 4 

potential setback, to use the words of Mr. Turner, 5 

that there's a potential setback of seven to 20 feet 6 

on the property? Well, where's the harm? The building 7 

wasn't torn down. There's no actual damage or harm to 8 

the plaintiffs.  9 

  And plaintiff has to meet their burden in order 10 

to get the extraordinary remedy of a preliminary 11 

injunction that they're requesting. This court 12 

[inaudible] before as to what the potential harm is to 13 

the HOA. 14 

 Your Honor, in fact, I took a walk around the 15 

development yesterday to take a look at the 16 

properties. I noticed there was a lot of construction 17 

ongoing throughout the property.  18 

  There's about four or five vacant lots where 19 

there hasn't even been a home built yet, and there 20 

were probably another four to five homes that had 21 

active ongoing construction or remediation and that 22 

sort of thing.  23 

 The harm to the HOA is that there would now be, 24 

for the time period that the preliminary injunction 25 

94

A.App._142 



  

 

would be in effect, no guidelines whatsoever. The HOA 1 

can't do anything to constrain construction on its 2 

property.  3 

  And that's something that's clearly contemplated 4 

by NRS 116, clearly contemplated by the bylaws as set 5 

forth in our argument, something that is a central 6 

tenant of what an HOA is supposed to do in the state 7 

of Nevada.  8 

 The harm to the the HOA is real, it's significant 9 

and it could represent potentially a devaluing of the 10 

properties across the entire development.  11 

  The harm to the plaintiff is speculative and I'm 12 

still at this point trying to figure out what exactly 13 

the harm is that they're claiming. Now, as we set 14 

forth in our brief speculative conduct is not the 15 

basis of a preliminary injunction.  16 

 If they're trying to base their -- their request 17 

for preliminary injunction on speculative conduct, 18 

what this effectively does is ask the court to 19 

improperly issue an advisory opinion.  20 

  In other words, we're going to stop the HOA from 21 

doing what it's allowed to do under the bylaws, under 22 

NRS at 116, because we think something might happen in 23 

the future that would potentially impact you, 24 

potentially cause you harm. That's an advisory 25 
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opinion.  1 

 That's -- the case law is quite clear on that 2 

topic. Now, I want to go through the eight points that 3 

were set forth in plaintiff's motion for preliminary 4 

injunction. Just give one second I can find the 5 

citation.  6 

  But it was -- I'm going to read essentially word 7 

for word, page three of plaintiff's motion for 8 

preliminary injunction the second paragraph that 9 

starts with Moretto's objections include that, and I'm 10 

going to take them on a step-by-step basis.  11 

 Now, this more goes to the merits of the case 12 

that the plaintiff is trying to make. I would submit 13 

to the court if we were in an actual trial.  14 

  I'd probably move for a directed verdict at this 15 

point before I even got up and started talking because 16 

they haven't met their burden to show the irreparable 17 

harm that they would be suffered -- that they would 18 

suffer in the event that the architectural rules are 19 

allowed to -- to stand.  20 

  But in the interest of a full record and 21 

complete record I'm going to address these points one 22 

by one, and I'll try to be as brief as possible. I 23 

know we're getting pretty close to the end of the day. 24 

 THE COURT:  Mr. Jones, you don't need to. I'm 25 
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going to cut you off. Have a seat, please. 1 

 MR. JONES:  Sure. Thank you.  2 

 THE COURT:  The motion for preliminary injunction 3 

is denied. The Court finds that there is no evidence 4 

of irreparable harm for which compensatory damages is 5 

an inadequate remedy, and that's the finding by the 6 

court based on the evidence that I've heard.  7 

  And that is the -- the standard here. I 8 

understand -- I'll make it very clear. I think I 9 

understand exactly how the Morettas feel, and I 10 

understand your position, but what you have to 11 

establish is something that is beyond what you have 12 

established so far for a preliminary injunction.  13 

  And so I don't need to hear further argument 14 

from you, Mr. Jones. I've heard -- I heard the 15 

evidence and I'm just going to cut you off. I will 16 

tell you that you may ultimately in this case prevail. 17 

I don't know.  18 

 I've heard your consistent l talk about how 19 

things were changed and what the changes are, and that 20 

sort of thing, and you may prevail on the merits in 21 

this case as we proceed to trial.  22 

  But as to a preliminary injunction, there's -- 23 

there's an additional element that you've got to be 24 

able to show me that compensatory damages would be an 25 
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inadequate remedy, and I don't believe that that's 1 

been established.  2 

 So the request for preliminary injunction is 3 

denied. I think that in looking at all of the other 4 

motions and such thatthat they're all either rendered 5 

moot or have been dealt with, and I don't think that 6 

we have anything else today.  7 

  You'll prepare this order on the preliminary 8 

injunction and it's based on exactly what I just said. 9 

I do appreciate the testimony tonight.  10 

  I understand the angst of the homeowner and I 11 

understand also the utility of an HOA where 12 

appropriate. And so that's the ruling. We're in 13 

recess. 14 

 MR. JONES:  Thank you, Your Honor.  15 

 MS. WINTERS:  Thank you, Your Honor. 16 

 THE COURT:  Yes, ma'am. Thank you all for your 17 

presentations. 18 

 19 

 20 

 21 

 22 

  23 

 24 

 25 
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 7 

  I, Chris Naaden, hereby declare under penalty of 8 

perjury that to the best of my ability the above pages 9 

contain a full, true and correct transcription of the 10 

tape-recording that I received regarding the event 11 

listed on the caption on page 1. 12 

 13 

 I further declare that I have no interest in the 14 

event of the action. 15 

 16 

 April 30, 2021   17 

 Chris Naaden 18 

  19 

 20 

 21 

(Moretto v. Elk Point CC HOA, 3-9-20) 22 

 23 

 24 
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11 V. 

ELK POINT COUNTRY CLUB 
12 HOMEOWNERS, ASSOCIATION, INC., a 

Nevada non-profit corporation, and DOES 1-
13 10, inclusive, 

Defendants. 
_______________ ! 

**** 

NOTICE OF MOTION AND MOTION 
FOR SUMMARY .JUDGMENT OR, IN 
THE ALTERNATIVE, SUMMARY 
ADJUDICATION OF ISSUES 

14 

15 

16 NOTICE IS HEREBY GIVEN and Plaintiff, JEROME MORETTO, Trustee of the Jerome 

17 F. Moretto 2006 Trust, by and through his attorney, KAREN L. WINTERS, ESQ., hereby moves for 

18 summary judgment or, in the alternative, summary adjudication of issues. This motion is made on 

19 the grounds that the creation of the Architectural Design and Review Guidelines ("Guidelines") and 

20 the Architectural Review Committee ("Committee") created therein were formed in violation of 

21 Nevada law and the Bylaws governing the Defendant. 

22 This Motion is based upon the Statement of Undisputed Facts hereunder, the Declaration of 

23 Karen L. Winters and the Request for Judicial Notice filed herewith, and on the attached 

24 Memorandum of Points and Authorities. 

25 

26 

27 

28 

DATED: November 2, 2020 

Karen L. Winters, Esq., SB# 3086 
P.O. Box 1987 
Minden, NV 89423 
(775) 782-7933 
Attorney for Plaintiff 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 Plaintiff Jerome Moretto, Trustee, by and through his attorney of record, Karen L. Winters, 

3 hereby submits Memorandum of Points and Authorities in support of the Motion for Summary 

4 Judgment or, in the alternative, Summary Adjudication oflssues. 

5 I. STATEMENT OF THE CASE 

6 This matter was filed on August 16, 2019. This was followed closely by a Motion for 

7 Preliminary Injunction. On October 3, 2019, Nancy Gilbert filed a Motion to Intervene in the action. 

8 On March 9, 2020, the Court held the hearing on the Motion for Preliminary Injunction, which was 

9 denied. On that same date, the Court denied Ms. Gilbert's Motion to Intervene. The Court issued a 

10 Scheduling Order on May 13, 2020, and an Amended Scheduling Order and Trial Setting were filed 

11 on July 13,2020. 

12 II. SEPARATE STATEMENT OF UNDISPUTED RELEVANT FACTS 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Fact No. 

1. 

2. 

3. 

Fact 

Defendant ELK POINT COUNTRY CLUB 
HOMEOWNERS, ASSOCIATION, 
INC. ("EPCC") is a Nevada non-profit 
corporation formed on March 23, 1925, with its 
principal place of business in Douglas County, 
Nevada. 

EPCC's current corporate Bylaws ("Bylaws") are 
the Amended and Restated Bylaws recorded as 
Document No. 0653319 on August 26, 2005 in 
the Official Records of Douglas County, Nevada, 
with further recorded amendments through 
August 7, 2018 as of the date of the Complaint 
on file herein. 

EPCC was originally incorporated as the 
"Nevada Elks Tahoe Association" in 1925 as a 
"social club" for the Reno and Tahoe Elks Club 
members. 

- 2 -

Source 

Admitted in Defendant's 
Answer to Paragraph 2 of the 
Complaint, on file herein. 

Admitted in Defendant's 
Answer to Paragraph 6 of the 
Complaint, on file herein. 

Admitted in Defendant's 
Answer to Paragraph 2 of the 
Complaint, on file herein; 
Declaration of Robert Felton 
in Support to Opposition to 
Motion for Preliminary 
Injunction filed herein on or 
about September 28, 2019; 
see, also, State v. University 
Club, 35 Nev. 475, 130 P. 
468 (1913) 
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4. 

5. 

6. 

7. 

8. 

9. 

10. 

The Bylaws of EPCC only allow the Board to 
create an audit committee and an election 
committee. 

The EPCC Bylaws only allow the Executive 
Board to delegate its duties to an Election 
Committee for annual elections, and a Finance 
Committee for an annual audit. 

Article III, Section 2 of the cmTent Bylaws states 
that "The Executive Board shall have the power 
to conduct, manage and control the affairs and 
business of the Corporation, and to make rules 
and regulations not inconsistent with the laws of 
the State of Nevada, the Articles of 
Incorporation, and the Bylaws of the 
Corporation." 

The Architectural Review Committee meetings 
were not properly noticed to any unit members. 

EPCC operates common areas and facilities for 
the benefit of the fee title owners of individual 
units within its development. 

The development currently consists of 
approximately 99 parcels ("units"). 

When EPCC first chose to allow for fee title 
transfer of parcels within the EPCC to individual 
members through amendments to its Bylaws in 
1929, each deed of conveyance contained a 
provision stating that: "It is expressly understood 
that the Grantee hereof and the property and 
premises hereby conveyed shall be subject at all 
times to the by-laws, rules and regulations of 
said grantor, which shall in turn bind every 
subsequent grantee, his or her executors, 
administrators, successors, or assigns." 
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Exhibit 1 to Complaint 
admitted in Defendant's 
Answer to Paragraph 6 of the 
Complaint, on file herein. 

Exhibit to Complaint 
admitted in Defendant's 
Answer to Paragraph 6 of the 
Complaint, on file herein. 

Id 

Deposition of Nancy Gilbert, 
p.33, 11. 1-4 and 10-16; 
Deposition of Charles 
Jennings, p. 14, 11. 17-22, 
each are attached as Exhibits 
to the Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 7 of the 
Complaint, on file herein. 

Declaration of Jerome 
Moretto, filed herein on 
August 28, 2019, 14 in 
support of the Motion for 
Preliminary Injunction; 
Deposition of Charles 
Jennings, p. 50, 11. 17-21, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith 

"Reply in Support of 
Countermotion to Cure 
Illegibility", at Exhibit "B" 
attached thereto, filed herein 
on or about November 15, 
2019. 
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11. 

12. 

13. 

14. 

15. 

For the last 95 years, from the inception of 
EPCC in 1925 to the present, the only "rules and 
regulations" effecting individual units addressed 
general construction of improvement 
requirements on the individual parcels. 

The remainder of the "rules and regulations" 
addressed the community governance and use of 
the beach, marina and common areas, capital 
improvements on the commonly owned portions 
of EPCC, governance of the Executive Board 
and EPCC, and the role of EPCC in approving 
transfers of the members' parcels. (The 2019 set 
of rules also includes rules regarding renters, 
which is the subject of separate litigation with 
EPCC) 

Jerome Moretto, Trustee of the Jerome F. 
Moretto 2006 Trust ("Moretto") is the fee title 
owner of that certain residential individual unit 
commonly known as 476 Lakeview Avenue, 
Zephyr Cove, Nevada, which is located within, 
and a part of the EPCC development. 

Moretto, either as trustee of the Jerome F. 
Moretto 2006 Trust or individually, has owned 
the residence since 1990. 

Moretto's fee title interest in this property 
contains no view restrictions, view easements, 
building setback requirements, minimum garage 
space restrictions, building size restrictions, 
landscaping restrictions, easements for public 
sidewalks, or any other real property restriction 
set forth in the initial "Architectural and Design 
Control Standards and Guidelines" 
("Guidelines") enacted on March 31, 2018. 

- 4 -

"Reply in Support of 
Countermotion to Cure 
Illegibility", at Exhibit "B" 
attached thereto, filed herein 
on or about November 15, 
2019; 2005 Bylaws, recorded 
8/26/2005, at page 14, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, identifying the dates 
of each rule adopted at the 
end of each Section, attached 
as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 8 of the 
Complaint, on file herein. 

Id. 

Id. 
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16. 

17. 

18. 

19. 

20. 

Parts of the Moretto residence are 80 years old 
and not constructed to today's building codes 
and requirements. 

On March 31, 2018, the Executive Board of 
EPCC enacted the Guidelines purportedly 
regulating design, architecture and construction 
of improvements on real property individual 
units within the boundaries of EPCC. 

The initial Guidelines adopted on March 31, 
2018 state that the duties of the Architectural 
Review Committee created in the Guidelines (the 
"Committee") include applying and enforcing 
the Guidelines as the Committee "sees fit". 

The Board changed Section 6 of the initial 
Guidelines in the current version of the 
Guidelines, in that the Committee is identified as 
an "agent of the EPCC, as directed by the 
Board", its duties continue to include applying 
and enforcing the Guidelines. 

The March 31, 2018 Guidelines attempt to 
impose restrictive covenants on Moretto' s 
individual unit. by imposing setback 
requirements on improvements that would 
effectively take Moretto's property right to 
rebuild even in the event of fire or natural 
catastrophe without Moretto's consent; and 
impose easements, including view easements 
which restrict buildings and landscaping on the 
Moretto property, beyond those originally in 
place at the time Moretto purchased the property 
and beyond the governmental restrictions placed 
on all land by the Tahoe Regional Planning 
Agency and Douglas County. 

- 5 -

Douglas County Assessor's 
record of original 
construction year of 1936, 
attached as an Exhibit to 
Declaration of Karen L. 
Winters, filed herewith; see, 
also, Exhibit H at p. 16-17, 
attached to Defendant's "Ex 
Parte Request for An Order 
Shortening Time and Motion 
for Limited Extension of 
Discovery", filed herein on or 
about September 26, 2020. 

Admitted in Defendant's 
Answer to Paragraph 9 of the 
Complaint, on file herein. 

Section VI of the Guidelines, 
attached to the Complaint as 
Exhibit 2, on file herein. 

"EPCC. Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at pp. 11-12, attached 
as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 9 of the 
Complaint, on file herein, and 
Exhibit 2 attached to the 
Complaint, on file herein. 
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21. 

22. 

23. 

24. 

The current version of the Guidelines, in 
Subparagraph l 4(b) states that: "Exempt 
activities [ from the Architectural Review 
Committee Process] are buildings damaged or 
destroyed by fire or other calamity that are 
rebuilt in substantial com12liance with the design 
of the original structure". 

The Guidelines have been amended twice since 
they were originally forced upon Mr. Moretto, in 
June and September 2018, and merged into a 
consolidated set of "Rules, Regulations and 
Guidelines" for EPCC on September 14, 2019, 
which were later reiterated along with the rules 
governing the common areas, in December 2019. 

Moretto objected to the initial Guidelines and 
requested to present those objections to the 
Executive Board through a letter dated from May 
12, 2018. 

The Executive Board finally included Moretto's 
objections and issues on the December 15, 2018 
agenda of the Executive Board monthly meeting. 
NRS 116.31087 requires a hearing at the next 
regularly scheduled (monthly) meeting. It took 
seven months. The hearing on December 15, 
2018 occurred before the Executive Board and a 
certified court reporter on said date. 
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"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 18 (EPCC 
ELK0325) identifying the 
dates of adoption and 
amendments, attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

Admitted in Defendant's 
Answer to Paragraph 10 of 
the Complaint, on file herein. 

Id. 
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25. 

26. 

27. 

28. 

Moretto's objections, contained in his May 12, 
2018 letter, include that: (1) the Executive 
Board had no authority over the individual units 
under the Bylaws to create a "Design Review 
Committee" (hereinafter, the "Committee") 
delegating the Executive Board's authority to a 
committee to develop rules and regulations 
governing the design, architecture and 
construction of improvements within EPCC 
boundaries in violation of NRS 116.3106; (2) the 
Guidelines create rules that result in arbitrary and 
capricious enforcement in violation ofNRS 
116.31065(1); (3) the Guidelines are vague and 
not sufficiently explicit to inform unit property 
owners for compliance in violation of NRS 
116.31065(2); ( 4) the Guidelines allow for 
imposition of fines in violation of the 
requirements set forth in NRS 116.31031 which 
is a violation ofNRS 116.31065(6); (5) the 
Guidelines allow for a variance from the 
Guidelines at the discretion of the Committee 
with no objective standard in violation of NRS 
116.31065(5); (6) the Guidelines purport to 
create real property restrictions which are 
restrictive covenants on individual units taken 
ultra vires; (7) the Guidelines impose setback 
requirements, without Moretto' s consent, on 
improvements that would effectively take 
Moretto' s property right to rebuild for any 
reason; and (8) the Guidelines impose 
easements, including view easements and a 
pedestrian walkway easement, which are 
restrictive covenants taken ultra vires on 
individual units. 

Subparagraph XII(2) of the initial Guidelines 
states that the Committee is given 45 days to 
review any 'Application' for modification, new 
construction, painting, replacing light fixtures, 
etc. on any unit, without regard to the size or 
complexity of the proposed work to be done. 

The 45-day review period has no connection to 
the size of the project, and further fails to take 
into consideration the time of year at which any 
Application is made which would effect some 
projects under TRP A rules and regulations. 

At XII(3), the Guidelines state that the 
"Committee may recommend disapproval ... [of] 
any Application ... for purely aesthetic reasons." 

- 7 -

See, Complaint filed herein; 
see, also, the "Alternative 
Dispute Resolution Claim 
Form" filed with the Nevada 
Real Estate Division on 
March 28, 2019 referred to 
therein and attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

Exhibit 2 of the Complaint on 
file herein. 

Id. 

Id. 
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29. 

30. 

31. 

32. 

33. 

34. 

"Aesthetics", by definition, are the subjective 
conclusions of individuals as to what constitutes 
"beauty" and "good taste". As a result, any 
Committee or Board member can decide to 
disapprove an Application based solely on their 
individual sense of beauty or good taste, without 
even considering the aesthetic value to the unit 
owner. The two examples stated in Undisputed 
Fact Nos. 26 and 28 remain in the current 
version Guidelines. 

Not only does the Major Application process 
increase the cost to be paid to the Committee, 
but it increases the cost of the project itself, since 
Paragraph XIII requires extensive blueprints and 
documentation to be submitted to the Committee 
for any "Major Project". 

The Committee could decide that something as 
simple as replacing a garage door to be a "Major 
Project", greatly increasing the cost of each 
planned improvement of a residence. The current 
version of the Guidelines reduces this application 
review fee to $200, but imposes the same 
extensive documentation as the initial 
Guidelines. 

The latest iteration of the Guidelines also retains 
restrictive covenants that would impose setback 
requirements and view easements restricting 
building size and height and landscaping on the 
Moretto property. 

Nowhere in the initial Guidelines is there any 
stated amounts for any fines (although there is an 
allusion to a "Fine Schedule" at Paragraph XII, 
the schedule is not included in the Guidelines), 
which could result in fines exceeding those 
allowed under this statute. 

As in the initial Guidelines, nowhere in the 
current Guidelines is there any stated amounts 
for any fines (although there is an allusion to a 
"Fine Schedule" at Paragraph XII, the schedule 
is not included in the Guidelines), which could 
result in fines exceeding those allowed under this 
statute. 
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"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 14 (EPCC 
ELK0321), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 16 (EPCC 
ELK0323), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at pp. 15-16 (EPCC 
ELK0322-323), attached as 
an Exhibit to the Declaration 
of Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 13 (EPCC 
ELK0320), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

Exhibit 2 attached to the 
Complaint on file herein. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 14 (EPCC 
ELK0321 ), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 
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35. 

36. 

37. 

38. 

39. 

The initial Guidelines allow for a variance from 
the Guidelines at the discretion of the Committee 
with no objective standard. At Subparagraph 
XI( 4 ), it allows a unit owner to request a 
variance of the "recommendation" that all 
construction not exceed 3500 square feet of floor 
area, but gives no indication why or under what 
circumstances a variance would be approved. 

Subparagraph XII of the initial Guidelines states 
that all Applications that include a variance 
would first be reviewed by the Committee, then 
forwarded to the Executive Board with the 
Committee's recommendation to approve or 
disapprove, however there is no guidance in that 
short paragraph to either the Committee or 
Executive Board in reaching their decisions. As a 
result, the requests for variances can be treated 
differently from unit owner to unit owner, with 
no consistency. 

The current Guidelines appear to attempt to 
resolve this issue, through a more restrictive 
process for variances in Subparagraph 14(f), 
however Paragraph 11 of the current Guidelines 
allow for amendments to the Guidelines on the 
recommendations of the Architectural Review 
Committee "as it sees fit", thereby allowing an 
amendment, however temporary, to be made on 
the recommendation of the Committee to the 
Board and without any unit owner involvement. 

The initial Guidelines allow for a variance from 
the Guidelines at the discretion of the Committee 
with no objective standard. At Subparagraph 
Xl(4), it allows a unit owner to request a 
variance of the "recommendation" that all 
construction not exceed 3500 square feet of floor 
area, but gives no indication why or under what 
circumstances a variance would be approved. 

Moretto's objections were not resolved at the 
Executive Board meeting, therefore 
Moretto filed an "Alternative Dispute Resolution 
Claim Form with the Nevada Depmiment of 
Business and Industry Real Estate Division, 
Office of the Ombudsman for Common-Interest 
Communities and Condominium Hotels" on 
March 28, 2019, requesting mediation. 

- 9 -

Exhibit 2 attached to the 
Complaint on file herein. 

Exhibit 2 attached to the 
Complaint on file herein. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, (EPCC ELK031 7-
325), attached as an Exhibit 
to the Declaration of Karen L. 
Winters, filed herewith. 

Exhibit 2 attached to the 
Complaint on file herein. 

See, Complaint filed herein; 
see, also, the "Alternative 
Dispute Resolution Claim 
Form" filed with the Nevada 
Real Estate Division on 
March 28, 2019 referred to 
therein and attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 
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40. 

41. 

42. 

43. 

44. 

45. 

46. 

Mediation between Moretto and EPCC occurred 
on May 31, 2019, which did not result in a 
resolution. The claim was closed by the Nevada 
Real Estate Division by letter dated June 20, 
2019. 

On August 3, 2019, the EPCC Executive Board 
held its monthly meeting. Included in the agenda 
was an item regarding "Revision and 
Consolidation ofEPCC Rules and Regulations", 
and to "[ d]iscuss the plan to review the ADCSG 
[the Guidelines] by ARC [the Committee]. 

On August 13, 2019, Moretto received the 
proposed new EPCC "Rules, Regulations and 
Guidelines" intended to consolidate the 
individuals rules, including the Guidelines. 

The proposed new guidelines contained 
substantially the same rules as those imposed by 
the March 31, 2018 Guidelines, with the 
exception that the three-foot sidewalk easement 
imposed on unit owners became a 
'recommendation' rather than a requirement. The 
Guidelines have been amended at least twice, 
with the latest iteration contained within a set of 
"Rules and Regulations" issued in December 
2019. 

Mr. Moretto made a demand for EPCC records 
on May 12, 2018. Although some requested 
documents were provided prior to the 21 day 
statutory deadline, a number were not presented 
until December 7, 2018, and later. 

Further requested documents were not provided 
until after the instant litigation began and at the 
hearing on the preliminary injunction in this 
matter on March 9, 2020. 

Others were not provided at all to date and were 
the subject of the Order Compelling Further 
Responses to discovery. 
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Admitted in Defendant's 
Answer to Paragraph 14 of 
the Complaint, on file herein. 

"Declaration of Jerome 
Moretto filed in support of 
Motion for Preliminary 
Injunction", filed herein on 
9/2/2019, and Exhibit 7 
thereto. 

Id., and Exhibit 8 attached 
thereto. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, (EPCC ELK03 l 7-
325) identifying the dates of 
adoption and amendments, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Letter dated 5/12/18 (Bates 
Nos. JM107-108) attached as 
Exhibit to Declaration of 
Karen L. Winters, filed 
herewith; see, also, Recorded 
documents first provided as 
Exhibits attached to EPCC's 
"Reply in Support of 
Countermotion to Cure 
Illegibility", filed herein on 
or about November 15, 2019 

Id. 

See, "Motion to Compel 
Defendant to Further 
Respond to Discovery" filed 
herein on September 1, 2020 
and the "Order Granting 
Motion" for further 
discovery, filed herein on 
October 2, 2020. 
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47. In the Opposition to that Motion, EPCC See, "Defendant's Opposition 
identified 5,422 e-mails potentially discussing to Plaintiffs Motion to 
the Guidelines between Board members. Less Compel" filed herein on or 
than a dozen were provided in the further about September 16, 2020; 
documents supplied. Declaration of Karen L. 

Winters, filed herewith. 

III. STATEMENT OF RELEVANT FACTS 

Defendant ELK POINT COUNTRY CLUB HOMEOWNERS, ASSOCIATION, 

INC. ("EPCC") is a Nevada non-profit corporation formed on March 23, 1925 as a "social club" for 

Reno and Tahoe Elks Club members, with its principal place of business in Douglas County, 

Nevada. Undisputed Fact No. 1. EPCC's current corporate Bylaws ("Bylaws") are the Amended and 

Restated Bylaws recorded as Document No. 0653319 on August 26, 2005 in the Official Records 

of Douglas County, Nevada, with further recorded amendments through August 7, 2018 as of the 

date of the Complaint on file herein. Undisputed Fact No. 2. The Articles of Incorporation and 

Bylaws currently govern EPCC. There is no Declaration of Covenants, Conditions, or Restrictions 

for EPCC. The Bylaws ofEPCC only allow the Board to create an audit committee and an election 

committee and to delegate duties to the Election Committee for annual elections, and the Finance 

Committee for an annual audit. Undisputed Facts No. 4. The EPCC Bylaws do not allow the 

Executive Board to delegate any of its other duties under the Bylaws, either through an explicit 

delegation or through an agent. It has been given no authority under the Bylaws to impose property 

restrictions on individual units. 

When EPCC first chose to allow for fee title transfer of parcels within the EPCC to 

individual members, through amendments to its Bylaws in 1929, each deed of conveyance contained 

a provision stating that: "It is expressly understood that the Grantee hereof and the property and 

premises hereby conveyed shall be subject at all times to the by-laws, rules and regulations of said 

grantor, which shall in turn bind every subsequent grantee, his or her executors, administrators, 

successors, or assigns." Undisputed Fact No. 10. For the last 95 years, from the inception ofEPCC 

in 1925 to the present, the only "rules and regulations" affecting individual units is set forth in the 

Bylaws addressed only that the Executive Board must approve any construction of improvement on 

- 11 -
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1 the individual parcels. Undisputed Fact No. 11. The remainder of the "rules and regulations" 

2 addressed the community governance and use of the beach, marina and common areas, capital 

3 improvements on the commonly owned portions ofEPCC, governance of the Executive Board and 

4 EPCC, and the role ofEPCC in approving transfers of the members' parcels. Undisputed Fact No. 

5 12. 

6 In the current Bylaws, Article III, Section 2 states "The Executive Board shall have the power 

7 to conduct, manage and control the affairs and business of the Corporation, and to make rules and 

8 regulations not inconsistent with the laws of the State of Nevada, the Articles oflncorporation, and 

9 · the Bylaws of the Corporation." Undisputed Fact No. 6 (Emphasis added.) The Board cam1ot 

10 delegate to a Committee the authority to act in a manner the Board itself cannot. 

11 EPCC operates common areas and facilities for the benefit of its members, who are the fee 

12 title owners of individual units within its development. Undisputed Fact No. 8. The development 

13 currently consists of approximately 99 parcels ("units"). Undisputed Fact No. 9. Jerome Moretto, 

14 Trustee of the Jerome F. Moretto 2006 Trust ("Moretto") is the fee title owner of that certain 

15 residential individual unit commonly known as 4 76 Lakeview A venue, Zephyr Cove, Nevada, which 

16 is located within, and a part of the EPCC development. Undisputed Fact No. 13. Moretto, either as 

17 trustee of the Jerome F. Moretto 2006 Trust or individually, has owned the residence since 1990. Id. 

18 Nevada adopted the Common Interest Development Act a year later, in 1991. Moretto's fee title 

19 interest in this property contains no view restrictions, view easements, building setback 

20 requirements, minimum garage space restrictions, building size or height restrictions, landscaping 

21 restrictions, easements for public sidewalks, or any other real property restriction set forth in the 

22 initial "Architectural and Design Control Standards and Guidelines" ("Guidelines") enacted on 

23 March 31, 2018. Id. Parts of the Moretto residence are more than 80 years old and are not 

24 constructed to today's building codes and requirements. Undisputed Fact No. 16. 

25 On March 31, 2018, without any authority by any recorded Declaration of Covenants, 

26 Conditions or Restricitons, or authority in the Bylaws, the Executive Board of EPCC enacted the 

27 Guidelines purportedly regulating design, architecture and construction of improvements on the 

28 individual units within the boundaries of EPCC. Undisputed Fact No. 17. The initial Guidelines 
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1 created on March 31, 2018, in Paragraph VI, include, as part of the Committee's duties, that it shall 

2 "apply and enforce those [Guidelines] which have been approved and adopted by the Board and as 

3 the Committee sees fit". (Emphasis added.) Undisputed Fact No. 18. Although the Board has 

4 attempted to soften this clear violation of the Bylaws and NRS 116.3106 in later versions of the 

5 Guidelines, in that the Committee is identified as an "agent of the EPCC, as directed by the Board", 

6 its duties continue to include applying and enforcing the Guidelines. Undisputed Fact No. 19. No 

7 authority to do this was on record when Mr. Moretto purchased his property in 1990. 

8 The Guidelines have been amended at least twice since they were originally forced upon Mr. 

9 Moretto on March 31, 2018, in June and September 2018, and merged into a consolidated set of 

10 "Rules, Regulations and Guidelines" for EPCC on September 14, 2019, which were later reiterated 

11 along with the rules governing the common areas, in December 2019. Undisputed Fact No. 22. On 

12 August 3, 2019, the EPCC Executive Board held its monthly meeting. Included in the agenda was 

13 an item regarding "Revision and Consolidation ofEPCC Rules and Regulations", and to "[d]iscuss 

14 the plan to review the ADCSG [the Guidelines] by ARC [the Committee]. Undisputed Fact No. 41. 

15 On August 13, 2019, Moretto received the proposed new EPCC "Rules, Regulations and Guidelines" 

16 intended to consolidate the individuals rules, including the Guidelines. Id The proposed new 

17 Guidelines contained substantially the same rules as those imposed by the March 31, 2018 

18 Guidelines, with the exception that the three-foot sidewalk easement imposed on unit owners became 

19 a 'recommendation' rather than a requirement. The Guidelines have been amended at least twice, 

20 with the latest iteration contained within a set of "Rules and Regulations" issued in December 2019. 

21 Undisputed Fact No. 22. Though many changes were made, most of the illegal Guidelines to which 

22 Mr. Moretto objected, remain. 

23 The initial March 31, 2018 Guidelines attempt to impose restrictive covenants onMoretto's 

24 individual unit by imposing setback requirements on improvements that effectively take Moretto' s 

25 existing property right, including the right to rebuild in the event of fire or natural catastrophe, 

26 without Moretto's consent; and impose easements, including view easements which restrict 

27 buildings and landscaping on the Moretto property, beyond those originally in place at the time 

28 Moretto purchased the property and beyond the governmental restrictions placed on all land by the 
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1 Tahoe Regional Planning Agency and Douglas County. Undisputed Fact No. 20. The current version 

2 of the Guidelines attempts to cure this fatal defect, by asserting, in Subparagraph 14(b) that: "Exempt 

3 activities [from the Architectural Review Committee Process] are buildings damaged or destroyed 

4 by fire or other calamity that are rebuilt in substantial compliance with the design of the original 

5 structure". Undisputed Fact No. 21. This would still prevent Mr. Moretto from employing his 

6 existing property rights to tear down his home and rebuild it on the same footprint, with the same 

7 height, in a different style and floor plan, or to modernize his home. 

8 Moretto objected to the initial Guidelines and requested to present those objections to the 

9 Executive Board through a letter dated from May 12, 2018. Undisputed Fact No. 23. The Executive 

10 Board finally included Moretto's objections and issues on the December 15, 2018 agenda of the 

11 Executive Board monthly meeting. NRS 116.31087 requires a hearing at the next regularly scheduled 

12 (monthly) meeting. It took seven months. The hearing on December 15, 2018 occurred before the 

13 Executive Board and a certified court reporter on said date. Undisputed Fact No. 24. 

14 Moretto's original objections included that: (1) (1) the Executive Board had no authority 

15 over the individual units under the Bylaws to create a "Design Review Committee" (hereinafter, the 

16 "Committee") delegating the Executive Board's authority to a committee to develop rules and 

17 regulations governing the design, architecture and construction of improvements within EPCC 

18 boundaries in violation ofNRS 116.3106; (2) the Guidelines create rules that result in arbitrary and 

19 capricious enforcement in violation of NRS 116.31065(1 ); (3) the Guidelines are vague and not 

20 sufficiently explicit to infom1 unit property owners for compliance in violation of NRS 

21 116.31065(2); (4) the Guidelines allow for imposition of fines in violation of the requirements set 

22 forth in NRS 116.31031 which is a violation of NRS 116.31065(6); (5) the Guidelines allow for a 

23 variance from the Guidelines at the discretion of the Committee with no objective standard in 

24 violation ofNRS 116.31065(5); (6) the Guidelines purport to create real property restrictions which 

25 are restrictive covenants taken ultra v;,•es on individual units; (7) the Guidelines impose setback 

26 requirements, without Moretto's consent, on improvements that would effectively take Moretto's 

27 property right to rebuild for any reason; and (8) the Guidelines impose easements, including view 

28 easements and a pedestrian walkway easement which are restrictive covenants taken ultra vires on 
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1 individual units. Undisputed Fact No. 25. 

2 An example of the issues raised by Mr. Moretto is found in Subparagraph XII(2) of the initial 

3 Guidelines, in which the Committee is given 45 days to review any' Application' for modification, 

4 new construction, painting, replacing light fixtures, etc. on any unit, without regard to the size or 

5 complexity of the proposed work to be done. Undisputed Fact No. 26. The 45-day review period has 

6 no connection to the size of the project, and further fails to take into consideration the time of year 

7 at which any Application is made which would effect some projects under TRP A rules and 

8 regulations. Undisputed Fact No. 27. 

9 Another example is found in the following subparagraph. At XIl(3), the Guidelines state that 

10 the "Committee may recommend disapproval ... [ ofl any Application ... for purely aesthetic reasons." 

11 Undisputed Fact No. 28. "Aesthetics", by definition, are the subjective conclusions of individuals 

12 as to what constitutes "beauty" and "good taste". As a result, any Committee or Board member can 

13 decide to disapprove an Application based solely on their individual sense of beauty or good taste, 

14 without even considering the aesthetic value to the unit owner. These last two examples remain in 

15 the current version Guidelines. Undisputed Fact No. 29. Further, not only does the Major 

16 Application process increase the cost to be paid to the Committee, but it increases the cost of the 

17 project itself, since Paragraph XIII requires extensive blueprints and documentation to be submitted 

18 to the Committee for any "Major Project". Undisputed Fact No. 30. As a result, the Committee could 

19 decide that something as simple as replacing a garage door is a "Major Project", greatly increasing 

20 the cost of each planned improvement of a residence. The current version of the Guidelines reduces 

21 this application review fee from $1,500 to $200, but imposes the same extensive documentation as 

22 the initial Guidelines. Undisputed Fact No. 31. 

23 In addition, nowhere in the initial Guidelines is there any stated amounts for any fines 

24 (although there is an allusion to a "Fine Schedule" at Paragraph XII, the schedule is not included in 

25 the Guidelines), which could result in fines exceeding those allowed under NRS 116.31031 (1 )( c ). 

26 Undisputed Fact No. 33. This is carried over into the current Guidelines as well. Undisputed Fact 

27 No. 34. 

28 The initial Guidelines allow for a variance from the Guidelines at the discretion of the 
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1 Committee with no objective standards. At Subparagraph XI( 4), it allows a unit owner to request a 

2 variance of the "recommendation" that all construction not exceed 3500 square feet of floor area, 

3 but gives no indication why or under what circumstances a variance would be approved. Undisputed 

4 Fact No. 35. Subparagraph XII of the initial Guidelines states that all Applications that include a 

5 variance would first be reviewed by the Committee, then forwarded to the Executive Board with the 

6 Committee's recommendation to approve or disapprove, however there is no guidance in that short 

7 paragraph to either the Committee or Executive Board in reaching their decisions. As a result, the 

8 requests for variances can be treated differently from unit owner to unit owner, with no consistency. 

9 Undisputed Fact No. 36. The current Guidelines appear to attempt to resolve this issue, through a 

10 more restrictive process for variances in Subparagraph 14(t), however Paragraph 11 of the cmTent 

11 Guidelines allow for amendments to the Guidelines on the recommendations of the Architectural 

12 Review Committee "as it sees fit", thereby allowing an amendment, however temporary, to be made 

13 on the recommendation of the Committee to the Board and without any unit owner involvement. 

14 Undisputed Fact No. 3 7. This effectively allows the Board to alter the Guidelines to allow a variance 

15 on an individual basis, only to reverse the change after the variance has been accomplished. 

16 In addition, although the Architectural Review Committee purportedly received its authority 

17 from the Board, it disregarded the due process requirement that its meetings be noticed to the unit 

18 owners, just as the Board meetings must be. The Architectural Review Committee meetings were 

19 never properly noticed to any unit members. Undisputed Fact No. 7. 

20 Moretto's objections were not resolved at the Executive Board meeting, therefore 

21 Moretto filed an "Alternative Dispute Resolution Claim Form with the Nevada Department of 

22 Business and Industry Real Estate Division, Office of the Ombudsman for Common-Interest 

23 Communities and Condominium Hotels" on March 28, 2019, requesting mediation. Undisputed Fact 

24 No. 31. Mediation between Moretto and EPCC occurred on May 31, 2019, which did not result in 

25 a resolution. The claim was closed by the Nevada Real Estate Division by letter dated June 20, 2019. 

26 Undisputed Fact No. 40. 

27 The failure of EPCC to comply with the law is no clearer than in its failure to comply with 

28 Plaintiffs demand for EPCC records on May 12, 2018. Although some requested documents were 
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1 provided prior to the 21 day statutory deadline, anumberwere not presented until December 7, 2018. 

2 Undisputed Fact No. 44. Further requested documents were not provided until after the instant 

3 litigation began and at the hearing on the preliminary injunction in this matter on March 9, 2020. 

4 Undisputed Fact No. 45. Others were not provided at all to date and were the subject of the Order 

5 Compelling Further Responses to discovery. Undisputed Fact No. 46. In the Opposition to that 

6 Motion, EPCC identified 5,422 e-mails potentially discussing the Guidelines between Board 

7 members. Less than a dozen were provided in the further documents supplied. Undisputed Fact No. 

8 47. It is apparent EPCC is secreting records from unit owners, including Mr. Moretto, in violation 

9 of their due process rights. 

10 IV. ARGUMENT 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. This Motion is Timely and Appropriate or -

I. Standards for Summary Judgment and Summary Adjudication of Issues 

NRCP 56 provides, in relevant part, that: 

Motions for summary judgment and responses thereto shall include a concise 
statement setting forth each fact material to the disposition of the motion which the 
party claims is or is not genuinely in issue, citing the particular portions of any 
pleading, affidavit, deposition, interrogatory, answer, admission, or other evidence 
upon which the party relies. The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered on the issue ofliability alone 
although there is a genuine issue as to the amount of damages. An order granting 
summary judgment shall set forth the undisputed material facts and legal 
detem1inations on which the court granted summary judgment. 

21 Summary judgment is proper when the moving party is entitled to judgment as a matter of 

22 law, and no genuine issue remains for trial. A party opposing such a motion for summary judgment 

23 must set forth specific facts showing that there is a genuine issue for trial. 

24 Van Cleave v. Kietz-Mill Mini Mart, 97 Nev. 414,415; 633 P.2d 1220, 1221 (1981). 

25 A genuine issue of material fact is one where the evidence is such that a reasonable 
jury could return a verdict for the non-moving party. The pleadings and proof offered 

26 below are construed in the light most favorable to the non-moving party. However, 
the non-moving party must, by affidavit or otherwise, set forth specific facts 

27 demonstrating the existence of a genuine issue for trial or have summary judgment 
entered against him. The non-moving party's documentation must be admissible 

28 evidence, and he or she "is not entitled to build a case on the gossamer threads of 
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I 

2 

3 

4 

5 

6 

7 

8 

whimsy, speculation and conjecture." 

Posadas v. City of Reno, 109 Nev. 448,452; 851 P.2d 438, 441-42 (1993). 

In accordance with the Scheduling Order issued in this action on July 13, 2020, this Motion 

is timely filed prior to November 2, 2020. 

B. The Undisputed Facts Support Summary Judgment as to the Third Cause of 

Action Where Plaintifrs Property Rights Were Violated By Adoption of the "Architectural 

Design and Review Guidelines" 

One of the essential sticks in the bundle of property rights is the right to exclude others. 

9 Kaiser Aetna v. United States, 444 U.S. 164, 179-180, 100 S.Ct. 383, 392-393, 62 L.Ed.2d 332 

10 (1979). The power to exclude has traditionally been considered one of the most treasured strands in 

11 an owner's bundle of property rights. See, Kaiser Aetna, 444 U.S., at 179-180, 100 S.Ct., at 

12 392-393; see also, Restatement of Property§ 7 (1936). 

13 "Authorities to prove that a fee-simple estate is the highest tenure known to the law are quite 

14 unnecessary, as the principle is elementary and needs no support." Lycoming Fire Ins. Co. a/Muncy, 

15 Pa. v. Haven, 95 U.S. 242,245, 24 L.Ed. 473 (1877). An owner in fee simple is presumed to be the 

16 "entire, unconditional, and sole owner[] of [any] buildings as well as the land .... " Id. (Emphasis 

17 added.) That presumption, of course, can be overcome by the laws of the state and the legal contracts 

18 created under those laws. "Property rights are created by the State." Palazzolo v. Rhode l<;land, 533 

19 U.S. 606,626, 121 S.Ct. 2448, 150 L.Ed.2d 592 (2001). As such "the existence ofa property interest 

20 is determined by reference to 'existing rules or understandings that stem from ... source[s] such as 

21 state law.'" Phillips v. Wash. Legal Found, 524 U.S. 156, 164, 118 S.Ct. 1925, 141 L.Ed.2d 174 

22 (1998) (quoting Bd of Regents v. Roth, 408 U.S. 564,577, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972)); 

23 accord United States v. Causby, 328 U.S. 256,266, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946). 

24 The focus of the Complaint is not only on EPCC's violation of Mr. Moretto's property rights 

25 and basic due process rights, but on how the Guidelines were initially created, including how they 

26 were written, all of which violate the law governing Defendant EPCC. The Guidelines fail to comply 

27 with property rights law, as well as statutory law governing common-interest communities and 

28 corporations, and cannot be enforced under either legal theory. 
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Article III, Section 2 of the current Bylaws states that "The Executive Board shall have the 

2 power to conduct, manage and control the affairs and business of the Corporation, and to make rules 

3 and regulations not inconsistent with the laws of the State of Nevada, the Articles ofJncorporation, 

4 and the Bylaws of the Corporation." Undisputed Fact No. 6. (Emphasis added.) 

5 The State laws governing EPCC are found in our Constitution as well as in our statutes. The 

6 very first article of the Nevada Constitution identifies our inalienable rights: "All men are by Nature 

7 free and equal and have certain inalienable rights among which are those of enjoying and defending 

8 life and liberty; Acquiring, Possessing and Protecting property and pursuing and obtaining safety and 

9 happiness (Emphasis added.) Title 10 of our Nevada Revised Statutes is wholly devoted to further 

10 detailing those rights, and Chapter 116 of Title 10 addresses the particular rights and obligations 

11 created in a common-interest community such as the Elk Point Country Club Homeowners 

12 Association. 

13 When EPCC first chose to allow for fee title transfer of parcels within the EPCC to 

14 individual members through amendments to its Bylaws in 1929, each deed of conveyance contained 

15 a provision stating that: "It is expressly understood that the Grantee hereof and the property and 

16 premises hereby conveyed shall be subject at all times to the by-laws, rules and regulations of said 

17 grantor, which shall in tum bind every subsequent grantee, his or her executors, administrators, 

18 successors, or assigns." Undisputed Fact No. 10. This is the only legal constraint on Moretto's fee 

19 title ownership of his residential property within EPCC's boundaries. EPCC's authority is set forth 

20 in its Articles ofincorporation, as well as the Bylaws, neither of which retain any rights to EPCC to 

21 enact or enforce restrictive covenants on individual units, contained in the Guidelines. Nevada has 

22 recognized "restrictive covenants" as a property right. See, Meredith v. Washoe County School 

23 District, 84 Nev. 15, 17,435 P.2d 750, 752 (1968). As such, they cannot be created on Moretto's 

24 property without his consent. The March 31, 2018 Guidelines attempt to impose restrictive 

25 covenants on Moretto's individual unit. by imposing setback requirements on improvements that 

26 would effectively take Moretto's property right to even rebuild in the event of fire or natural 

27 catastrophe without Moretto's consent; and impose easements, including view easements which 

28 restrict buildings and landscaping on the Moretto property, beyond those originally in place at the 
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1 time Moretto purchased the property and beyond the governmental restrictions placed on all land by 

2 the Tahoe Regional Planning Agency and Douglas County. The current version of the Guidelines 

3 attempts to cure this fatal defect, by asserting, in Subparagraph 14(b) that: "Exempt activities [from 

4 the Architectural Review Committee Process J are buildings damaged or destroyed by fire or other 

5 calamity that are rebuilt in substantial compliance with the design of the original structure". 

6 Undisputed Fact No. 21. Parts of the Moretto residence are more than 80 years old and not 

7 constructed to today's building codes and requirements. Undisputed Fact No. 16. This eliminates Mr. 

8 Moretto's right to remodel his home and bring it to current building codes in the event of fire or 

9 natural catastrophe. Further, this would still prevent Mr. Moretto from tearing down the house and 

10 building a more modern, very different, house on the same footprint. As a result, those Guidelines 

11 are not within EPCC's authority and are ultra vires; i.e. void ab initio. 

12 A competent grantor by appropriate covenants could, of course, convey the right 
claimed here, and equity would enforce it. But when a right 'consists in restraining 

13 the owner from doing that with, and upon, his property which, but for the grant or 
covenant, he might lawfully have done,' it is an easement, sometimes called a 

14 negative easement, or an amenity. Trustees of Columbia College v. Lynch, 70 N.Y. 
440, 447, 26 Am.Rep. 615 (1877). 'An equitable restriction,' which prevents 

15 development of property by building on it, has been said to be 'an easement, or 
servitude in the nature of an easement,' a 'right in the nature of an easement,' and an 

16 'interest in a contractual stipulation which is made for their common benefit.' Such 
'equitable restrictions' are real estate, part and parcel of the land to which they are 

17 attached and pass by conveyance. River-bank Improvement Co. v. Chadwick, 228 
Mass. 242,246, 117 N.E. 244,245 (1917). A contractual restriction which limits the 

18 use one may make of his own lands in favor of another and his lands is 'sometimes 
called a negative easement, which is the right in the owner of the dominant tenement 

19 to restrict the owner of the servient tenement in the exercise of general and natural 
rights of property.' It is an interest in lands which can pass only by deed and is in 

20 every legal sense an incumbrance. Uihlein v. Matthews, 172 N.Y. 154, 158, 64 N.E. 
792, 793 (1902). (Emphasis added .. ) 

21 

22 
Chapman v. Sheridan-Wyoming Coal Co., 338 U.S. 621, 626-27 (1950). 

23 Under property rights laws, common-interest development boards are in charge of corporate 

24 business and the common areas, but not the individual units, unless something further is contained 

25 in a recorded declaration of covenants, conditions and restrictions, or the initial Articles and Bylaws 

26 or agreed to by all members of an association, giving the board that additional power. This Board 

27 is attempting to use its corporate rule-making powers to impose property restrictions on the 

28 individual units, such as Mr. Moretto's individual unit. This is not a typical common-interest 
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1 community where there are recorded Covenants, Conditions, and Restrictions in place, prior to 

2 purchase of the individual units, that give the Board the power to impose property restrictions on the 

3 individual units. The only proper method to do this is to obtain a vote of the members to amend their 

4 Bylaws to give the Board authority to act as it apparently intends; however, to impose property 

5 restrictions on individual unit owners requires consent of that unit owner. As Mr. Moretto does not 

6 agree to these property restrictions that did not exist when he purchased his individual unit, they 

7 cannot be retroactively imposed upon him now under the corporation's rule-making authority. A 

8 good example of this is the three foot easement that was given in the initial guidelines from the front 

9 property line of each property. This is simply theft of and abetting trespass on Mr. Moretto's 

10 property, without any reason or authority. 

11 Restrictive covenants on real property can only be created through a deed restriction imposed 

12 by the prior property owner at the time of transfer, or by contract between the current property owner, 

13 as the owner of the servient tenement, and the entity desiring the restrictive covenants, the dominant 

14 tenement holder, upon payment of valid consideration. Neither has occmTed on the Moretto property. 

15 The clearest explanation of why EPCC' s efforts to impose restrictions through corporate 

16 rules, rather than its governing documents, is a violation of Mr. Moretto's property rights is best 

17 summed up in the Restatement (Third) of Property: 

18 Unless a statute, or the declaration, provides a more expansive power, an 
association's authority to impose restrictions on individually owned property, under 

19 a generally worded rulemaking power, is limited to prevention of nuisance-like 
activities (in addition to prevention of damage to common property, a power enjoyed 

20 by the association even in the absence of statute, or authorizing provision in the 
governing documents). 

21 

22 

23 

24 

25 

26 

27 

28 

The rationale for not giving an expansive interpretation to an association's power to 
make rules restricting use of individually owned property is based in the traditional 
expectations of property owners that they are free to use their property for uses that 
are not prohibited and do not unreasonably interfere with the neighbors' use and 
enjoyment of their property. People purchasing property in a common-interest 
community, which is usually subject to specific use restrictions set fmih in the 
declaration, are not likely to expect that the association would be able, under a 
generally worded rulemaking power, to impose additional use restrictions on their 
property. On the other hand, they are likely to expect that the association will be able 
to protect them from neighborhood nuisances by adoption of preventative rules. 
Securing private protection from nuisance-like activity is one of the frequently cited 
attractions of common-interest communities. By exercising its rulemaking power, the 
association can provide a more efficient means to prevent or abate nuisances than 
resort to municipal authorities or to the judicial system. 
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1 Restatement (Fhird) of Property (Servitudes)§ 6.7 (2000), comment (b). (Emphasis added.) 

2 It is undisputed EPCC has no recorded declaration of property restrictions. As analyzed 

3 above, EPCC has gone beyond the general corporate rule-making powers given in the Bylaws to 

4 impose additional property restrictions on Mr. Moretto and the other property owners within the 

5 boundaries of EPCC. As a result, the Guidelines imposing restrictive covenants must fall and 

6 summary judgment on the Third Cause of Action regarding violation of Plaintiff's Property Rights 

7 must be granted, imposing a permanent injunction against EPCC to prevent any effort to impose 

8 restrictions on Mr. Moretto' s individual unit property that is not specifically set forth in the Articles 

9 oflncorporation and Bylaws. 

10 In addition to an award of a permanent injunction, Mr. Moretto is entitled to attorney fees 

11 pursuant to NRS 116.4117. 

12 1. Subject to the requirements set forth in subsection 2, if a declarant, community 
manager or any other person subject to this chapter fails to comply with any of its 

13 provisions or any provision of the declaration or bylaws, any person or class of 
persons suffering actual damages from the failure to comply may bring a civil action 

14 for damages or other appropriate relief. 
2. Subject to the requirements set forth in NRS 38.310 and except as otherwise 

15 provided in NRS 116.3111, a civil action for damages or other appropriate relief for 
a failure or refusal to comply with any provision of this chapter or the governing 

16 documents of an association may be brought: 

17 (b) By a unit's owner against: 
(1) The association; 

18 

19 

20 

6. The court may award reasonable attorney's fees to the prevailing party. 
7. The civil remedy provided by this section is in addition to, and not exclusive of, 
any other available remedy or penalty. 

21 NRS 116.4117. 

22 The primary relief sought in this action is a permanent injunction to prevent the Board and 

23 the EPCC Homeowners Association from imposing illegal prope1iy restrictions on Plaintiff's 

24 property. This "appropriate relief' therefore allows for attorney fees in this matter. Should the 

25 injunction not be granted, then the damages for loss in value to Plaintiff's property remains as an 

26 issue for trial. 

27 Ill/ 

28 //// 
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C. The Undisputed Facts Support Summary Judgment for Breach of the Bylaws 

and the Laws Governing the Bylaws, set forth in the Second Cause of Action 

Creation of the Architectural Review Committee ("Committee") in the Guidelines violates 

the Bylaws and the laws governing those Bylaws. Under corporate law, at NRS 78.125( 1 ), the Board 

of Directors' powers to enact rules is limited to corporate business, without any powers to enact 

property restrictions. "Unless it is otherwise provided in the Aliicles oflncorporation, the board of 

directors may designate one or more committees which, to the extent provided in the resolution or 

resolutions or in the bylaws of the corporation, have and may exercise the powers of the board of 

directors in the management of the business and affairs of the corporation." (Emphasis added.) There 

is no provision allowing the corporation to create rules to manage property it does not own. As 

analyzed above, the deed restriction contained on each deed within the Elk Point Country Club 

Homeowner' s Association, binds the property owner only to the properly amended Bylaws, and the 

rules and regulations governing the corporation and common areas. The limits of a corporation under 

Chapter 78 are further restricted for community interest development corporations under NRS 

116.3106(1 )( d), which dictates that the board cannot delegate its duties without the bylaws 

specifically giving the board power to do so. "The bylaws of the association must: ... (d) Specify the 

powers the executive board or the officers of the association may delegate to other persons or to a 

community manager". The Bylaws of EPCC only allow the Board to create an audit committee and 

an election committee. Undisputed Fact. No. 4. As is clear under the property laws addressed above, 

even if the Board could create any other type of committee, its purpose is limited to corporate 

business, not to impose property restrictions on the unit members. The Board cannot delegate to a 

committee powers it does not have. 

The Guidelines have been amended at least twice since they were originally forced upon Mr. 

Moretto on March 31, 2018, including in June and September 2018, and merged into a consolidated 

set of "Rules, Regulations and Guidelines" for EPCC on September 14, 2019, which were later 

reiterated along with the rules governing the common areas, in December 2019. Undisputed Fact No. 

22. The initial Guidelines adopted on March 31, 2018 state that the duties of the Architectural 

Review Committee created in the Guidelines (the "Committee") include applying and enforcing the 
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1 Guidelines (Section 6 of the Guidelines, attached to the Complaint on file herein). Although the 

2 Board has attempted to soften this clear violation of the Bylaws and NRS 116.3106 in later versions 

3 of the Guidelines, in that the Committee is identified as an "agent of the EPCC, as directed by the 

4 Board", its duties continue to include applying and enforcing the Guidelines. Undisputed Fact No. 

5 19. Identifying the Committee as an "agent of the Board" still does not delegate to the Committee 

6 any authority to apply and enforce the Guidelines, without an amendment to the Bylaws allowing 

7 the Board to do so, as the Board has no legal authority to impose property restrictions on individual 

8 units. 

9 The foregoing violations of the Bylaws and its governing laws require a permanent injunction 

10 be granted, enjoining the Board (and any committee) from imposing guidelines or "rules" that 

11 attempt to govern the individual units, beyond managing the affairs of the corporation and its 

12 common areas. 

13 As stated herein above, in addition to an award of a permanent injunction, Mr. Moretto is 

14 entitled to attorney fees pursuant to NRS 116.4117. 

15 The primary relief sought in this action is a permanent injunction to prevent the Board and 

16 the EPCC Homeowners Association and any committee from imposing rules and restrictions beyond 

17 those stated in the Bylaws. This appropriate relief therefore allows for attorney fees in this matter. 

18 Should the injunction not be granted, then the damages for loss in value to Plaintiff's property 

19 remains as an issue for trial. Without an injunction, the Guidelines are a taking of Plaintiffs property 

20 rights, for which Plaintiff is entitled to compensation. 

21 D. The Undisputed Facts Support Summary Judgment as to the Second Cause of 

22 Action Where Guidelines Imposed Failed to Comply with Statutory Requirements and the 

23 Bylaws. 

24 EPCC was originally incorporated in 1925 as a "social club" for the Reno and Tahoe Elks 

25 Club members. Undisputed Fact No. 3. For the last 95 years, from the inception ofEPCC in 1925 

26 to the present, the only "rules and regulations" addressed general construction of improvement 

27 requirements on the individual parcels. Undisputed Fact No. 11. The remainder of the "rules and 

28 regulations" addressed the community governance and use of the beach, marina and common areas, 
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1 capital improvements on the commonly owned portions of EPCC, governance of the Executive 

2 Board and EPCC, and the role ofEPCC in approving transfers of the members' parcels. Undisputed 

3 Fact No. 12. 

4 EPCC is subject to and governed by NRS 116.001 through 116. 795, excepting therefrom 

5 NRS 116.2101 through 116.2122. NRS 116.3106(1 )( d) requires that the Bylaws "[ s ]pecify the 

6 powers the executive board or the officers of the association may delegate to other persons or to a 

7 community manager." The EPCC Bylaws only allow the Executive Board to delegate its duties to 

8 an Election Committee for annual elections, and a Finance Committee for an annual audit. 

9 Undisputed Facts Nos. 4 and 5. The EPCC Bylaws do not allow the Executive Board to delegate 

10 any of its other duties under the Bylaws, either through an explicit delegation or through an agent. 

11 Nevertheless, the "Guidelines" created on March 31, 2018 delegate to the Committee the duties of 

12 developing and enforcing rules, regulations, standards, protocols and procedures for the design, 

13 architecture, and construction of structures and landscaping within the EPCC on the individual units 

14 such as Mr. Moretto's, in violation of the Bylaws. For example, in Paragraph VI, it includes, as part 

15 of the Committee's duties, that it shall "apply and enforce those [Guidelines] which have been 

16 approved and adopted by the Board and as the Committee sees fit". (Emphasis added.) Undisputed 

17 Fact No. 18. 

18 This Paragraph VI of the March 31, 2018 Guidelines is carried over to the current version, 

19 in Paragraph 8, which states that "Committee duties shall be ... (2) to apply and enforce those 

20 ADCSG which have been approved and adopted by the Board". Undisputed Fact No. 19. Once 

21 again, therefore the current Guidelines violate NRS 116.3106(1 )( d) in that the Bylaws do not allow 

22 such a delegation of the Board's duties. 

23 Even if the Bylaws were amended to allow delegation of its duties to a committee, the 

24 committee would still be required to follow the laws governing the Board. NRS 116 .31083(2) 

25 requires that: "[T]he secretary or other officer specified in the bylaws of the association shall, not 

26 less than 10 days before the date of a meeting of the executive board, cause notice of the meeting to 

27 be given to the units' owners." NRS 116.31085(1) further requires that: "[A] unit's owner may 

28 attend any meeting of the units' owners or of the executive board and speak at any such meeting. The 
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1 executive board may establish reasonable limitations on the time a unit's owner may speak at such 

2 a meeting." If the Board were allowed to delegate any duties to the Committee, then that delegation 

3 of powers is limited to the powers of the Board, including the statutory requirements that unit owners 

4 be given basic due process rights as to committee meetings, including to be noticed of all meetings 

5 of the Committee and an opportunity to be heard. The Board cannot delegate to a Committee the 

6 authority to act in a manner the Board itself cannot. The Architectural Review Committee meetings 

7 were not properly noticed to any unit members, and the Morettos, as well as other unit owners, were 

8 not given the opportunity to attend. Undisputed Fact No. 7. 

9 In addition to Chapter 116, EPCC, as a nonprofit cooperative association created in 1925, 

10 is governed by Chapters 78 and 81. Pursuant to NRS 81.080(3) and the Bylaws, the Bylaws can only 

11 be amended by a two-thirds affirmative vote of all its members, or 66 members. If two-thirds of the 

12 members choose to amend the Bylaws ofEPCC, to allow for delegation of the Board's authority over 

13 enforcement of the rules and regulations in place, then and only then could an "Architectural Review 

14 Committee" be delegated any duties at all. To date, no effort has been made to amend the Bylaws 

15 to allow for this delegation of the Board's duties. Even then, though, the rules and regulations 

16 created by anything less than a 100% affirmative vote by the members would not be valid to impose 

17 property restrictions on the Moretto property that exceed the initial statement and intent of the 

18 Articles of Incorporation and Bylaws, as argued herein above. 

19 The Guidelines violate several other provisions of Chapter 116 of the Nevada Revised 

20 Statutes, as outlined herein above. The requirements of Chapter 116 include NRS 116.31065, which 

21 specifically requires the following: 

22 The rules adopted by an association: 
1. Must be reasonably related to the purpose for which they are adopted. 

23 2. Must be sufficiently explicit in their prohibition, direction or limitation to inform 
a person of any action or omission required for compliance. 

24 3. Must not be adopted to evade any obligation of the association. 
4. Must be consistent with the governing documents of the association and must not 

25 arbitrarily restrict conduct or require the construction of any capital improvement by 
a unit's owner that is not required by the governing documents of the association. 

26 5. Must be uniformly enforced under the same or similar circumstances against all 
units' owners. Any rule that is not so unifonnly enforced may not be enforced against 

27 any unit's owner. 
6. May be enforced by the association through the imposition of a fine only if the 

28 association complies with the requirements set forth in NRS 116.31031. 
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NRS 116.31065. (Emphasis added.) 

2 First, in violation ofNRS 116.31065(1), the Guidelines create rules that result in arbitrary 

3 and capricious enforcement. One example of this in the initial Guidelines, is where the Guidelines 

4 allow the Committee to "enforce ... [Guidelines] ... as the Committee sees fit". Undisputed Fact No. 

5 18. Another example in the initial Guidelines is found in Subparagraph XII(2), in which the 

6 Committee is given 45 days to review any 'Application' for modification, new construction, 

7 painting, replacing light fixtures, etc. on any unit, without regard to the size or complexity of the 

8 proposed work to be done. Undisputed Fact No. 26. The 45-day review period has no connection 

9 to the size of the project, and further fails to take into consideration the time of year at which any 

10 Application is made which would effect some projects under TRP A rules and regulations. 

11 Undisputed Fact No. 27. A third example is found in the following subparagraph. At XII(3), the 

12 Guidelines state that the "Committee may recommend disapproval ... [of] any Application ... for 

13 purely aesthetic reasons." Undisputed Fact No. 28. "Aesthetics" by definition, are the subjective 

14 conclusions of individuals as to what constitutes "beauty" and "good taste". As a result, any 

15 Committee or Board member can decide to disapprove an Application based solely on their 

16 individual sense of beauty or good taste, without even considering the aesthetic value to the unit 

17 owner. These last two examples remain in the cmTent version of the Guidelines. Undisputed Fact 

18 No. 29. Second, in violation of NRS 116.31065(2), the Guidelines are vague and not sufficiently 

19 explicit to inform unit property owners for compliance. An example of this is found in the section 

20 regarding the Committee review process of Applications. In Subparagraph XII(6) of the initial 

21 Guidelines, the Guidelines impose a $1,500 "application review fee" of any "Application of a Major 

22 Project", however nowhere in the Guidelines is "Major" defined, leaving the definition solely to the 

23 Major Project Application itself, which can be changed without unit member input. Not only does 

24 it increase the cost to be paid to the Committee, but it increases the cost of the project itself, since 

25 Paragraph XIII requires extensive blueprints and documentation to be submitted to the Committee 

26 for any "Major Project". Undisputed Fact No. 30. As a result, the Committee could decide that 

27 something as simple as replacing a garage door is a "Major Project", greatly increasing the time and 

28 cost of each planned improvement of a residence. The current version of the Guidelines reduces this 
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application review fee from $1,500 to $200, but imposes the same extensive documentation as the 

2 initial Guidelines. Undisputed Fact No. 31. Further, neither version of the Guidelines give objective 

3 standards for consideration by the Committee, resulting in a potential for arbitrary and capricious 

4 enforcement of the Guidelines as to any particular project. 

5 Third, the Guidelines are not consistent with the governing documents and arbitrarily restrict 

6 conduct and the construction of the residence by a unit's owner that is not required by the governing 

7 documents of the association. 

8 The latest iteration of the Guidelines also retains restrictive covenants that would impose 

9 setback requirements and view easements restricting building size and height and landscaping on the 

10 Moretto property. Undisputed Fact No. 32. If not enjoined in the instant litigation, nothing would 

11 prevent EPCC from reimposing the restrictive covenants previously contained in the March 31, 2018 

12 version, including "creating" a three-foot or larger easement across the Moretto property for public 

13 pedestrian use, and imposing restrictions on any type of rebuilding of his residence, other than an 

] 4 exact copy of his current residence, including the portion built in 1936. 

15 Third, the Guidelines allow for imposition of fines in violation of the requirements set forth 

16 in NRS 116.31031 which is a violation ofNRS 116.31065(6). NRS 116.31065(6) states that: "The 

] 7 rules adopted by an association: ... (6) May be enforced by the association through the imposition of 

18 a fine only if the association complies with the requirements set forth in NRS 116.31031." 

19 NRS 116.31031 only allows fines that: 

20 l. [I]f a unit's owner or a tenant or an invitee of a unit's owner or a tenant violates any 
provision of the governing documents of an association, the executive board may, if 

21 the governing documents so provide: 

22 (b) Impose a fine against the unit's owner or the tenant or the invitee of the unit's 
owner or the tenant for each violation, except that: 

23 
If the violation does not pose an imminent threat of causing a substantial adverse 

24 effect on the health, safety or welfare of the units' owners or residents of the 
common-interest community, the amount of the fine must be commensurate with the 

25 severity of the violation and must be determined by the executive board in 
accordance with the governing documents, but the amount of the fine must not 

26 exceed $100 for each violation or a total amount of $1,000, whichever is less. 

27 NRS 116.31031. 

28 Nowhere in the initial Guidelines is there any stated amounts for any fines (although there is an 
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1 allusion to a "Fine Schedule" at Paragraph XII, the schedule is not included in the Guidelines), which 

2 could result in fines exceeding those allowed under this statute. Undisputed Fact No. 33. This is 

3 carried over into the current Guidelines as well. Undisputed Fact No. 34. Further, and of potentially 

4 more consequence, neither the initial Guidelines nor the current Guidelines provide for any cure of 

5 any violation prior to imposition of a fine, in violation ofNRS 116.3103 l(l)(c). 

6 [T]he executive board may, if the governing documents so provide: 

7 (c) Send a written notice to cure an alleged violation, without the imposition of a 
fine, to the unit's owner and, if different, the person responsible for curing the alleged 

8 violation. Any such written notice must: 
(1) Include an explanation of the applicable provisions of the governing documents 

9 that form the basis of the alleged violation; 
(2) Specify in detail the alleged violation and the proposed action to cure the alleged 

10 violation; 
(3) Provide a clear and detailed photograph of the alleged violation, if the alleged 

11 violation relates to the physical condition of the unit or the grounds of the unit or an 
act or a failure to act of which it is possible to obtain a photograph; and 

12 (4) Provide the unit's owner or the tenant a reasonable opportunity to cure the alleged 
violation before the executive board may take additional actions, including, without 

13 limitation. other remedies available pursuant to this section. 

14 NRS 116.3103 l(l)(c) (emphasis added). 

15 Finally, in violation of NRS 116.31065(5), the initial Guidelines allow for a variance from 

16 the Guidelines at the discretion of the Committee with no objective standard. At Subparagraph XI( 4), 

1 7 it allows a unit owner to request a variance of the "recommendation" that all construction not exceed 

18 3500 square feet of floor area, but gives no indication why or under what circumstance a variance 

19 would be approved. Undisputed Fact No. 35. Subparagraph XII states that all Applications that 

20 include a variance would first be reviewed by the Committee, then forwarded to the Executive Board 

21 with the Committee's recommendation to approve or disapprove, however, there is no guidance in 

22 that short paragraph to either the Committee or Executive Board in reaching their decisions. As a 

23 result, the requests for variances can be treated differently from unit owner to unit owner, with no 

24 consistency. Undisputed Fact No. 36. The current Guidelines appear to attempt to resolve this issue, 

25 through a more restrictive process for variances in Subparagraph 14( f), however Paragraph 11 of the 

26 current Guidelines allow for amendments to the Guidelines on the recommendations of the 

27 Architectural Review Committee "as it sees fit", thereby allowing an amendment, however 

28 temporary, to be made on the recommendation of the Committee to the Board and without any unit 
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owner involvement. Undisputed Fact No. 37. 

2 Under any one of the foregoing arguments, EPCC's enactment of the Guidelines are in 

3 violation of the Bylaws and relevant statutes, therefore summary judgment on the First, Second and 

4 Third Causes of Action is appropriate. Taken together, though, it is clear EPCC created a committee 

5 and guidelines outside its authority and containing numerous violations of Nevada law, requiring a 

6 complete dismantling of these new rules, summary judgment and the entry of a permanent 

7 injunction. 

8 Further, as stated herein above, in addition to an award of a permanent injunction, Mr. 

9 Moretto is entitled to attorney fees pursuant to NRS 116.4117. 

10 The primary relief sought in this action is a pennanent injunction to prevent the EPCC, 

11 through the and any committee from imposing rules and restrictions beyond those stated in the 

12 Bylaws. This appropriate relief, therefore, allows for attorney fees in this matter. Should the 

13 injunction not be granted, then the damages for loss in value to Plaintiffs prope1iy remain at issue 

14 for trial. Without an injunction, the Guidelines are a taking of Plaintiffs property rights, for which 

15 Plaintiff is entitled to compensation. 

16 E. Plaintiff is entitled to Summary Judgment as to the Fourth Cause of Action for 

17 Violation of NRS 116.31175 

18 Plaintiff has asserted a claim for statutory fines underNRS 116.31175 for Defendant's failure 

19 to timely produce requested corporate records to Plaintiff, as a member of the nonprofit benefit 

20 corporation. Moretto objected to the initial Guidelines and requested to present those objections 

21 to the Executive Board through letter dated from May 12, 2018. Undisputed Fact No. 23. In that 

22 same letter, Plaintiff demanded, in writing, that the Executive Board provide him with copies of all 

23 governing documents, documents pertaining to enactment of the Guidelines, and any records of the 

24 Design Review Committee. Undisputed Fact No. 44. 

25 1. Except as otherwise provided in subsection 4, the executive board of an 
association shall, upon the written request of a unit's owner, make available the 

26 books, records and other papers of the association for review at the business office 
of the association or a designated business location not to exceed 60 miles from the 

27 physical location of the common-interest community and during the regular working 
hours of the association ... 

28 2. The executive board shall provide a copy of any of the records described in 
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1 paragraphs (a), (b) and (c) of subsection 1 to a unit's owner or the Ombudsman 
within 21 days after receiving a written request therefor ... 

2 3. If the executive board fails to provide a copy of any of the records pursuant to 
subsection 2 within 21 days, the executive board must pay a penalty of$25 for each 

3 day the executive board fails to provide the records. 

4 NRS 116.31175. 

5 EPCC's duty to allow full access to its records to its members are further clarified in NRS 

6 116.3118(2): 

7 2. All financial and other records of the association must be: 
(a) Maintained and made available for review at the business office of the 

8 association or some other suitable location within the county where the 
common-interest community is situated or, if it is situated in more than one county, 

9 within one of those counties; and 
(b) Made reasonably available for any unit's owner and his or her authorized 

10 agents to inspect, examine, photocopy and audit. 

11 This failure of EPCC is no clearer than in its failure to comply with Plaintiffs demand for 

12 the records on May 12, 2018. Although some requested documents were provided prior to the 21 day 

13 statutory deadline, a number were not presented until December 7, 2018. Undisputed Fact No. 44. 

14 Further requested documents were not provided until after the instant litigation began and at the 

15 hearing on the preliminary injunction in this matter on March 9, 2020. Undisputed Fact No. 45. 

16 Others were not provided at all to date and were the subject of the Order Compelling Further 

17 Responses to discovery. Undisputed Fact No. 46. In the Opposition to that Motion, EPCC identified 

18 5,422 e-mails potentially discussing the Guidelines between Board members. Less than a dozen were 

19 provided in the further documents supplied. Undisputed Fact No. 4 7. As of the date of the instant 

20 motion, therefore, it has been 1,260 days (to 11/2/20) of failure to provide copies of the requested 

21 records, therefore Plaintiff is requesting a penalty of $31,500 be levied as damages for violation of 

22 NRS116.31175. 

23 F. Plaintiff is entitled to Summary Jud,:ment as to the Fifth Cause of Action for 

24 Declaratory Relief 

25 The final Cause of Action for Declaratory Relief requests the Court recognize Plaintiffs 

26 assertions that the Guidelines were illegally and improperly imposed on him, as well as all other 

27 property owners within the Association, as set forth in the first three causes of action. In accordance 

28 with the foregoing discussions regarding those claims, Plaintiff respectfully requests this Court 
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1 acknowledge the dispute as stated in the final claim, and find the Guidelines and the Architectural 

2 Review Committee overseeing and enforcing them were illegally enacted and void. 

3 Any person interested under a deed, written contract or other writings constituting a 
contract, or whose rights, status or other legal relations are affected by a statute, 

4 municipal ordinance, contract or franchise, may have determined any question of 
construction or validity arising under the instrument, statute, ordinance, contract or 

5 franchise and obtain a declaration ofrights, status or other legal relations thereunder. 

6 NRS 30.040(1 ). 

7 By the Complaint filed herein, Plaintiff has set forth allegations challenging the validity of 

8 any real property guidelines imposed on him as a property owner within the EPCC Homeowner's 

9 Association that extend the Board's authority over his individual unit beyond its limited authority 

10 set forth in the Bylaws, without his approval. As outlined in the instant motion, by creating the 

11 Guidelines and the Architectural Review Committee, the Board violated the Bylaws, and Nevada 

12 laws governing real property, community-interest communities, and non-profit corporation law. 

13 Plaintiff is now requesting this Court recognize those violations and find Plaintiffs right to quiet 

14 enjoyment of his residence has been violated through those violations. Mr. Moretto requests the 

15 Court grant him declaratory relief, as set forth in the Complaint. 

16 V. CONCLUSION 

17 When "an alleged deprivation of a constitutional right is involved, most courts hold that no 

18 further showing of irreparable injury is necessary" to grant an injunction. 11 A Fed Prac. & Proc. 

19 Civ. § 2948.1 (Wright & Miller) (3d ed., Oct. 2020) "As a constitutional violation may be difficult 

20 or impossible to remedy through money damages, such a violation may, by itself, be sufficient to 

21 constitute irreparable harm." Monterey Mechanical Co. v. Wilson, 125 F.3d 702, 715 (9th Cir. 1997), 

22 cited with approval in City of Sparks v. Municipal Court, 129 Nev. 348, 357 (2013). Further, a 

23 violation of a constitutional requirement "must be permanently enjoined." Schwartz v. Lopez, 132 

24 Nev. 732, 755 (2016). Finally, our courts have recognized that "real property and its attributes are 

25 considered unique and loss of real property rights generally results in irreparable harm". Dixon v. 

26 Thatcher, 103 Nev. 414,416, 742 P.2d 1029, 1030 (1987). 

27 The Executive Board has enacted a set of corporate rules in violation ofMoretto's property 

28 rights and in violation of NRS Chapter 116. It put an illegally formed committee in charge of 
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applying and enforcing those illegally enacted rules. EPCC has violated Mr. Moretto' s constitutional 

2 right to acquire, possess and protect his property from intrusion by others, and to have peaceable 

3 enjoyment of his property without illegal restrictions on its use. Further, the Committee itself 

4 violated Mr. Moretto's due process rights. In accordance with the foregoing, Mr. Moretto is entitled 

5 to a permanent injunction, enjoining EPCC from imposing any restrictions on his use of his 

6 individual unit beyond the narrow restrictions set forth in the Bylaws of EPCC. 

7 In the event this Court lets any part of the Board's actions stand, Mr. Moretto's property will 

8 have a reduced monetary value, in an amount to be established at trial. As a result, summary 

9 adjudication of the issue of liability is appropriate and requested here, in the alternative. 

10 Finally, NRS 116.4117(6) entitles Plaintiff to attorney fees as the prevailing party following 

11 the permanent injunction requested here. Although EPCC may have attempted to alter that 

12 requirement, NRS 116.1104 provides that: "Except as expressly provided in this chapter, its 

13 provisions may not be varied by agreement, and rights conferred by it may not be waived." Plaintiff 

14 therefore requests attorney fees be awarded concurrently with the injunction. 

15 
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DATED: November 2, 2020 
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2 DEPT. NO. I RtCt:i\lED 
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District Court Clerk 
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IN THE NINTH JUDICIAL DISTRICT OF THE ST ATE OF NEV ADA 

IN AND FOR THE COUNTY OF DOUGLAS 

9 JEROME MORETTO,Trustee of the 
Jerome F. Moretto 2006 Trust, 

10 
Plaintiff, 

11 v. 
ELK POINT COUNTRY CLUB 

12 HOMEOWNERS, ASSOCIATION, INC., a 
Nevada non-profit corporation , and DOES 

13 1- 10, inclusive, 

Defendants. 
_______________ ,! 

**** 

I, KAREN L. WINTERS, declare as follows: 

DECLARATION OF KAREN L. 
WINTERS IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT OR, IN 
THE ALTERNATIVE, SUMMARY 
ADJUDICATION OF ISSUES 

14 

15 

16 

17 1. I am the attorney of record for Plaintiff in the above-styled action, over the age of 

18 18 and competent to testify to the matters stated herein, which I state on personal knowledge 

19 except those matters stated on information and belief, which I believe to be true. 

20 2. , Attached hereto as Exhibit 1 is a true and correct copy of the Deposition of Nancy 

21 Gilbert, taken in this matter on July 21, 2020, p.33. 

22 3. Attached hereto as Exhibit 2 is a true and correct copy of the Deposition of 

23 Charles Jennings, taken in this matter on July 22, 2020, pp. 14, 50. 

24 4. Attached hereto as Exhibit 3 is a true and correct copy of the 2005 Bylaws of 

25 Defendant, recorded 8/26/2005 in Book 0805, Page 12357, as Document No. 0653319, at page 

26 14, originally produced to Defendant on April 10, 2020 as Bates Numbered Document JM0O0l-

27 20. 

28 5. Attached hereto as Exhibit 4 is a true and co1Tect copy of the "EPCC Rules, 



1 Regulations and Guidelines adopted 9/14/2019", produced by Defendant, identifying the dates of 

2 each rule adopted at the end of each Section. 

3 6. Attached hereto as Exhibit 5 is a true and correct copy of Douglas County 

4 Assessor's record of original construction of Plaintiff Jerome Moretto's residence as occurring in 

5 the year of 1936. 

6 7. Attached hereto as Exhibit 6 is a true and correct copy of the "Alternative Dispute 

7 Resolution Claim Form" filed with the Nevada Real Estate Division on March 28, 2019 on 

8 behalf of Plaintiff Jerome Moretto. 

9 8. Attached hereto as Exhibit 7 is a true and correct copy of the Letter from Plaintiff 

10 to Defendant's Board dated 5/12/18 (Bates Nos. JM107-108). 

11 
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18 

19 

9. In the Defendant's Opposition to Plaintiffs Motion to Compel Further discovery 

responses filed herein on or about September 16, 2020, EPCC identified 5,422 e-mails 

potentially discussing the Guidelines between Board members. Less than a dozen were provided 

in the further documents supplied. 

I declare under penalty of perjury that the foregoing is true and correct and executed on 

this 2nd day of November, 2020. 

20 Submitted by: 
Karen L. Winters, Esq. 

21 Nevada Bar No. 3086 
LAW OFFICE OF KAREN L. WINTERS 

22 P.O. Box 1987 
Minden, Nevada 89423 

23 775-782-7933 
K winters@nevada-law.us 

24 Attorney for Plaintiff 
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4 mailing at the United States Post Office at Minden, Nevada, with postage thereupon fully 

5 prepaid, a true and correct copy of the DECLARATION OF KAREN L. WINTERS IN 

6 SUPPORT OF MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
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Joshua Ang, Esq. 

9 Resnick & Louis, P.C. 
8925 W. Russell Road, Suite 220 
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IN THE NINTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF DOUGLAS 

--000--

JEROME MORETTO, Trustee of 
the Jerome F. Moretto 2006 
Trust, 

Plaintiff, 

Vs. Case No. 19-CV-0242 

ELK POINT COUNTRY CLUB 
HOMEOWNERS ASSOCIATION, 
INC., a Nevada Non-profit 
corporation, and DOES 1 -
10, inclusive, 

Defendants. 

------------------I 

DEPOSITION OF 

NANCY GILBERT 

Tuesday, July 21, 2020 

REPORTED BY: DIANE K. LUSICH, Nevada CSR NO. 181 

Calif. CSR NO. 5218 
Job No. L20-118 

NANCY GILBERT Evergreen Reporting (775) 588-6630 

1 

MORETTO v. EPCC 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.JI 

A P P E A R A N C E S 

On Behalf of the Plaintiffs: 

LAW OFFICES OF KAREN L. WINTERS 
1594 MONO Avenue 
Minden, Nevada 89423 
775.782.7933 - Phone 
kwinters@nevada-law.us 

BY: KAREN L. WINTERS, Attorney at Law 

On Behalf of the Defendant: 

RESNICK & LEWIS 
8925 West Russell Road 
Suite 220 
Las Vegas, Nevada 89148 
702.997.1029 - Phone 
pjones@rlattorneys.com 

BY: PRESCOTT JONES, Attorney at Law 

Also Present: 

NANCY GILBERT 

Charles Jennings 
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I N D E X 

EXAMINATIONS 

Examination by Ms. Winters 

Examination by Mr. Jones 

E X H I B I T S 

PLAINTIFF EXHIBITS 
MARKED FOR IDENTIFICATION 

1 

2 

3 

4 

5 

6 

A copy of a Memorandum to Petar Kontich 
from Jim Cavilia dated November 21, 
2017, Re: HOA Board Authority Regarding 
Rules (2 pages) 

A copy of EPCC Architectural Committee 
Minutes dated February 13, 2017, 
conference call 7:00 - 8:30 p.m., Draft 
( 1 page) 

A copy of am email from Charles Jennings 
to Fred Hanker, Petar Kontich, Cathy 
Oyster, Ralf Nielsen and Nancy Gilbert 
sent Sunday, January 28, 2018, 3:34 
p.m., Subject: Minutes Architectural 
Committee Meeting 1.26.18 (3 pages) 

A copy of a cover letter dated December 1, 
2017, to the members of Elk Point Country 
Club - HOA, Subject: Proposed 
Architectural Guidelines and Standards 
with information package and advisory 
ballot presenting guidelines for 
construction within EPCC (13 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018 (1 page) 

A copy of Elk Point Board of Directors 
Meeting Board Minutes, Saturday, March 
31, 2018 at 12:00 p.m. (3 pages) 
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11 

E X H I B I T S 

A copy of Elk Point Country Club 
Homeowners Association General Rules 
and Regulations Adopted July 4, 1998, 
Last Revised April 24, 2017 (4 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Saturday, October 21, 2017 at 12:00 
p.m. (3 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Monday, November 27, 2017 at 12:00 
p.m. (4 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018, Revised 
February 20, 2018 (1 page) 

A copy of an email from Jerry and Deb 
Moretto dated Sat, Nov 3, 2018 at 6:02 
p.m., to Bob Felton (1 page) 
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• ..... 
Q. Well, you became chair on the 

Architectural Review Committee in February or March of 

2018. So after you became chair, did you send out any 

notices of Architectural Review Committee meetings? 

A. I think your first question was asking me, 

during the time that the arc guidelines were being 

formulated, and I was not the chair at the time. 

Q. I understand that. This is a different 

question. 

A. What I recall is, when we had meetings, 

when I was chair, it was by phone. And it was 

respectfully like herding cats to get a meeting put 

together by phone, because people were busy. 

there was no notice to the -- to the complete 

So no, 

membership about a meeting. Nor, was there, that I 

recall, any requests to participate in any meetings. 

It was, an application would come in the 

-- usually what would happen is, I would review it and 

gather information from various agencies, like Douglas 

County, TRPA, research on various things, collect all 

that stuff, and I gave out the initial application to 

the members of the group to look at. But then I would 

gather all this information, and then get it out to 

the membership for them to take a look at, in terms of 

the Arc Committee. 
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IN THE NINTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF DOUGLAS 

--000--

JEROME MORETTO, Trustee of 
the Jerome F. Moretto 2006 
Trust, 

Plaintiffs, 

vs. Case No. 19-CV-0242 

ELK POINT COUNTRY CLUB 
HOMEOWNERS ASSOCIATION, 
INC., a Nevada Non-profit 
corporation, and DOES 1 -
10, inclusive, 

Defendant. ________________ / 

DEPOSITION OF 

CHARLES JENNINGS 

Wednesday, July 22, 2020 

REPORTED BY: DIANE K. LUSICH, Nevada CSR NO. 181 

Calif. CSR NO. 5218 
Job No. L20-119 

CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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A P P E A R A N C E S 

On Behalf of the Plaintiff: 

LAW OFFICES OF KAREN L. WINTERS 
1594 MONO Avenue 
Minden, Nevada 89423 
775.782.7933 - Phone 
kwinters@nevada-law.us 

BY: KAREN L. WINTERS, Attorney at Law 

On Behalf of the Defendant: 

RESNICK & LEWIS 
8925 West Russell Road 
Suite 220 
Las Vegas, Nevada 89148 
702.997.1029 - Phone 
pjones@rlattorneys.com 

BY: PRESCOTT JONES, Attorney at Law 

Also Present: 
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I N D E X 

EXAMINATIONS 

Examination by Ms. Winters 

E X H I B I T S 

PLAINTIFF EXHIBITS 
MARKED FOR IDENTIFICATION 

1 A copy of a Memorandum to Petar Kontich 
from Jim Cavilia dated November 21, 
2017, Re: HOA Board Authority Regarding 
Rules (2 pages) 

2 

3 

4 

5 

6 

A copy of EPCC Architectural Committee 
Minutes dated February 13, 2017, 
conference call 7:00 - 8:30 p.m., Draft 
( 1 page) 

A copy of am email from Charles Jennings 
to Fred Hanker, Petar Kontich, Cathy 
Oyster, Ralf Nielsen and William Zeller 
sent Sunday, January 28, 2018, 3:34 
p.m., Subject: Minutes Architectural 
Committee Meeting 1.26.18 (3 pages) 

A copy of a cover letter dated December 1, 
2017, to the members of Elk Point Country 
Club - HOA, Subject: Proposed 
Architectural Guidelines and Standards 
with information package and advisory 
ballot presenting guidelines for 
construction within EPCC (13 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018 (1 page) 

A copy of Elk Point Board of Directors 
Meeting Board Minutes, Saturday, March 
31, 2018 at 12:00 p.m. (3 pages) 

--000--
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8 
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11 
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13 

14 

E X H I B I T S 

A copy of Elk Point Country Club 
Homeowners Association General Rules 
and Regulations Adopted July 4, 1998, 
Last Revised April 24, 2017 (4 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Saturday, October 21, 2017 at 12:00 
p.m. (3 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Monday, November 27, 2017 at 12:00 
p.m. (4 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018, Revised 
February 20, 2018 (1 page) 

A copy of an email from Jerry and Deb 
Moretto dated Sat, Nov 3, 2018 at 6:02 
p.m., to Bob Felton (1 page) 
A copy of an email from Suzanne Dante 
to Charles Jennings dated Monday, 
January 29, 2018, Subject: Vote from 
Suzanne Dante, with attached advisory 
ballots and homeowner information 
(22 pages) 

A copy of an email from Charles 
Jennings to Fred Hanker, Petar 
Kontich, Cathy Oyster, Ralf Nielsen, 
William Zeller, Doreen Andriacchi, 
Nancy Gilbert, Martha Zeller, James 
Gosline and Jim Cavilia, dated Friday, 
January 19, 2018, Subject: EPCC 
Advisory Ballot Response (1 page) 
A copy of a letter dated May 12, 2018, 
to the Board Re: Architectural 
Guidelines Amendment Document Request, 
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15 

16 
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18 

E X H I B I T S 

Copies of communications between the 
Morettos and Robert Felton, JM0171 
through JM0180 (10 pages) 

A copy of Elk Point Country Club, 
Inc. Executive Board Meeting Agenda, 
Saturday, July 6, 2019 (2 pages) 

A copy of Elk Point Country Club 
Response to Moretto Letter November 1, 
2018 (14 pages) 

A copy of Elk Point Country Club 
General Ledger as of March 31, 2020 
(31 pages) 
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BY MS. WINTERS: 

Q. Yes. I'm just talking about any -- any 

changes in the people that make up the Architectural 

Committee. 

A. 

Q. 

There have been. 

And throughout the time until you came on 

to the Board, how many changes of personnel on the 

Architectural Committee were there? 

A. 

Q. 

I don't recall. 

Do you recall who was on the initial 

Architectural Committee in late 2015 or early 2016? 

A. Well, it was Marty Zeller and, I think, 

Cathy Peck had volunteered. But, again, it was a 

' telephone conference amongst a group of people that 

were scattered around in different locations, so those 

are the only names that I remember. 

Q. During the course of your time on the 

Architectural Committee, were there notices to unit 

members of any of the Architectural Committee 

meetings? 

MR. JONES: Object to form. 

THE WITNESS: I don't recall any notices. 

BY MS. WINTERS: 

Q. During the time that you were on the 

Architectural Committee, were Minutes kept of any of 
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foundation. 

THE WITNESS: It says that I thank 

everybody for at the end, so I assume that I did write 

this. 

BY MS. WINTERS: 

Q. Do you recall there being 60 ballots 

received from unit members? 

A. I -- I don't remember. 

Q. At the time that this advisory ballot was 

taken, do you know how many unit members there are in 

the total in the HOA? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

you know 

No. 

Was it more than 60? 

I believe so. 

Was it more than 70? 

Could have been. 

As a vice president of the Board now, do 

how ::nany unit members there are? 

A. According to the way that the last annual 

meeting that we had been voted, there were 98 owners 

that are entitled to a vote. 

Q. And to be entitled to a vote how do you 

qualify? 

A. You would have to refer to our bylaws. 

Our bylaws describe that. 
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2005 
BYLAW$ Of .. E-~K PQINT COUNTRY CLUB ff.OMEOWNEU.: 

ASIQCIADQN INCORPQRATED 

Preamble 

The Elk Point Country Club Homeowners' Association, Inc., is a common-interest development operating 
as a Nevada non-profit corporation, hereinafter called Elk Point Country Club, Inc, EPCC Association or 
Corporation , and in open!lting compltance with Nevada law. Its primary purpose is hereby affirmed to be 
to provide its Unit Owners the pleasure of fellowship and recreation, and its corporate funotioning shell be 
designed to civilly achieve in highest measure such purpose. It shall not operate its properties or facilities 
with the view of providing profit to Its Unit Owners but rather such properties and facilities shall be held, 
operated, and made available for the use and enjoyment of its Unit Owners upon payment of such 
assessments and charges as will fairly meet its cost Of operation and provide a reasonable accumulation 
of funds fOr repairs, replacements and additions. 

· ARTICLE I 

MEETINGS OF UNIT OWNI;~~ 
. 

Section 1. · All meetings of the Onlt Owners sheU be held on the property of Elk f:Joint Country 
Club, Inc., lake Tahoe, Nevada. 

Section 2, -,A major.ity of. the Unit Owners in good standing as shown on the Official Unit 
Owners' Roster in person or by proxy shall constituta'a quorum for the transaction of business at all Unit 
Owners• meetings. 

sesg;on 3, . . 
a) The annual meeting of the Unit Owners shall be held at Elk Point Country Club, Inc. on the 

first Saturday of July of each year at the hour df ·1 :00 p.m. thereof. 
b) At such annual meeting �~� Unit'III Owner, as defined In NRS 116.095, in good standing 

shall be entitt,ci to-.one'vote R8r' (nit lo person at by proxy. . 
e) At such. meetings the Unit Owners shall elect by a majority using secret _written ballots, the 

Executive Board from among the quali(ied and-not suspended Unit 0wnen5 as defined by the Artides ct 
Incorporation and the Bylaws. The written ballots will be counted in public by three Unit Owners appointed 
by the Executive Board. · ' 

d) A copy of minutes of all meetings shall be mailed at no charge to each Unit's Owner. 
e) Each candidate must'oomply wlth the requirements of NRS 116.31034 (5) by submitting 

the candidate's disclosure to the assoc:18;1Jon saaetary for inclusion with the baflot. tf the candidate is 
unable to meet the secretary's schedule the candidate must deliver the disclosure to each Unit's Owner 
by first dass US mail, Federal Express, United Parcel, or by hand at least 15 days prier to lhe annual 
meetlng at the candidate's own expense. The candidate may submit a statement of 150 words or less 
regarding the candidacy to the secretay for Inclusion with the ballot Failure to comply With the mandatory 
requirements of this Section makes the candidate ineligible for serving on the Executive Board. 

For additional requirements of the election proceaa see: 

B'CC~:2005 
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NRS 111.31034 Elect/on al members of e,cecuthle board and officers of aBSOCill.tlon; term of oWice 
of IIHHllber of executive board; staggered terms; ellglblllty io serve on executive board; required 
disclosures; procedure for conducting e/ectlons; certll'ir:atlon by member of encuUve board of 
underStandlng of governing documents and provl•lona of chapter. 

NRS 116.3109 Quorum; 

For requirements of unit's owne.nr meeting See: 

NRS 118.3108 Meetings al units' ownens of auodatlon; frequency of meetings. requirements 
concerning nottce and agendas; d1"emlnatlon of schedule of fines; ,equlrements concerning 
minutes of meetings; rfgt,t of units' owne,s to make audio recordings of meetings. 

Section 4. 
a) At any meeting of the Unit Owners, e quorum is 51 % of the Unit Owners in good standing as 

described In Article XX, present in person or by proxy. 
b) A majority of the Unit Owners present In person or by proxy at any meeting representing a 

quorum can conduct Assoeiation business. 

§action 5. At all meetings of the members, the order. of business shall be as follows: 
(a) Calling cl roll; 
(b) Proof of notice of meeting; 
(c) Approving of Minutes of previous meeHng; 
(d) Right of Unit Owners to speak; 
(e) Reports of Directors and Officers; 
(f) Election of Directors; 
(g) Miscellaneous Business. 

Section 6. At each meeting of the Association, the President or Board member conducting 
the meeting shall follow all procedural rules contained in NRS 116, procedural rules contained in the 
Associstion Bylaws and generally follow Robert's Rules of Order, to the extant practicable. 

For the rlghtll of Unit's Ownera to speak at a meeting ne: 

NRS 118.31086 Rlgbt of units' OWIHHS to speak at certain meeUngs; Rmlt.at/ons on right; 
limitations on power of executive board to meet In executive seulon; procedure governing 
hearings on alleged violation•; requirement. concemlng minutes of certain meetings. 

See: 

NRS 116.311 Voting by units' own81S; use of proxies; voting by lessees of teased units: 
association prohibited fn:Jm voting as owner of unit. 

ARTICLE II 

l;l!ECUTIVE BOARD 

SegtiQQ 1. The Executive Board shall constitute the ruling and goveming body of the 
Corporation. It shall apply all rules regulating the affairs and conduct of the Corporation, subject In each 
case to the proviSions of these Bylaws the Articles of Incorporation and subject to the laws of the State of 
Nevada. 

Section 2. Qualification for Executive Board Members: An Executive Board Member must 
be a Unit OWner of the Corporation in good standing for two years prior to election to office. If any 
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Executive Board member shall cease to be a Unit Owner or fail to cantinue-to be a -Unit Owner in good 
standing, the office of that Executive Board member shall be deemed to be vacant. 

Section 3, To avoid conflicts of in1erest, The Executive Board shall consist of five persons 
who are unrelated by blood or marriage and do not share a common ownership Interest in a unit. They 
shall fill the terms of office as follows: Beginning with the elections scheduled in July 1991 and thereafter, 
three (3) Executive Board members shall be elected on even numbered years for two (2) year terms 
each, and two (2) Executive Board members shall be elected on odd numbered years for two (2) year 
terms each. 

NRS 116.31034 Election at members of encutlve boll.rd and offlcenl of association; term of office 
of member of executlw board; 11tagge,ed terms; e/lgfbllHy to serve on executive board; required 
dlsc/o$uru; procedute for conducting elections; certification by member of executhle board of 
understanding of governing documents and provisions of chapter. 

Section 4. The Executive Board shall meet at sud1 time at the office of the Corporation, or 
at such other convenient place upon the Corporation property. A meeting of the Board shall be held 
immediately succeeding every annual meeting of the Unit Owners of the Corporation. 

Section 5. Meetings of the Executive Board shall be held when called by the President, or 
when requested by a majority of the Executive Board. 

See: 

NRS 11B.310U Afeetlnga of encutlve board; frequency at meetings; requhmentB concerning 
notice and agendas; periodic review of certain tlnanclal and l4'{1al matters at meetings; 
requlrernent.s concemlllfl minutes of meetings; right of unltS' owne,s to make audio reconlillflS of 
certJlln meetings. 

SediQD6. 
a) The Executive Board may have an office on the premises of the Corporation. 
b) Access to the records shall be allowed upon ten (10) days written notice, during normal 

business hours. 

See: 

NRS 118.31175 lllalntenance and 1M1l1ablflty of boolcs, recotdB and other papers of aaoclatlan: 
General requirements; exception•; general records concerning certain violations; enforcement by 
Ombudsman; limitations on amount that m11y be cha,gad fD conduct rwwlew. 

NRS 116.31117 Maintenance and avaHabllity ot certain financial reconl• of association; provision 
of copies to unll6' ownera and Ombudsman. 

NRS 117.3118 Maintenance at1d avallablllty of certain flnenclal records necessa,y to provide 
Information required for INl!lle of units; ,tgt,t of unltll' ownens to 111-,,ect. examine, photocopy and 
liudit recorda of uaoc/at/on. 

Sectjgn 7. A quorum shall be deemed present l11roughout any Executive Board meeting if 
persons entitled to cast 50% of the votes on that Board are prQaent throughout the meeting. See NRS 
116.3109. {p59} 

§E!d:ion Q. Any notice required to be· given by this Article may be waived by the party to 
whom &uc:h notice ts -required to be given, provided such waiver i,l!I in \Witing, duly signed either before, at, 
or after the meeting. The waiver shall be filed with ttie Secretary of the Corporation. 
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Section 9, The Executive Board of the Association shall designate an Executive Board 
member nominating committee for the following year's Executive Board election at their second meeting. 
The Committee shall be made up of three Unit Owners in good standing. The Committee will be charged 
with the responsibility of identifying, confinning interest, and placing in nomination a list of recommended 
Executive Board nominees. The Committee will present the nominees to the Executive Board. for 
infonnatlon. No Committee member may be an Executive Board member. 

See: 

NRS 118.31034 t8f111J'dlng nominations. 

ARTICLE Ill 

POWE~S OF EXECUTIVE BOAIJQ 

Section 1, The Executive Board shall have power to appoint and remove at pleasure, all 
officers, agents and employees of the Corporation, prescribe their duties, fix their compensation and 
require from them security for faithfUI services. 

Sectjon 2, The Executive Board shall have power to conduct, manage and control the 
affairs and business of the Corporation end to make rules and regulations not inconsistent with the laws 
of the State of Nevada, the Articles of Incorporation and the Bylaws of the Corporation. 

Section 3. The Executive Board shall have power to incur indebtedness, except as limited 
by Article IV cf these Bylaws, the terms and amounts cf which shall be entered upon the Minutes of the 
Executive Board meeting, and the note or writing given for the same shall be signed officially by the 
Officer or Officers authorized by the Executive Board. 

§m;tion 4, The Executive Board may not increase or dea'ease the number of members of 
the Executive Board. 

For rules requlrementlJ see: 

NRS 116.31065 Rules. 

NRS 116.31031 Power al executive board to Impose fines an,'1 other sanction.a for violations of 
governing documents; procedural requirements; continuing vio/atlofls; colklcllon of past due 
tines. · 

NRS 116.31030! Power of exet:utlwl board to Impose conslnlctlon pe,u11tles l'or fsliure of unit's 
owner to adhere to certain schedules relating to design, construction, occupancy or use of unit or 
lmp10vement. 

ARTICLE IV 

LIMITATIONS OF PQ~RS 

Section 1. The enumeration of the powers and duties of the Executi~ Board 
in these Bylaws shall not be construed to exclude ell or any-of t'1ff powers end 'duties, except insofar as 
the same are expressly prohibited or restricted by the provisions of these Bylaws or Articles of 
Incorporation, and the Board shall have and exercise an othef powers and perform all such dutie$ as may 
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be granted by the laws of the State of Nevada and. do not cdnftict ~-the ~islons of these 8yl8W8 and 
the Articles of Incorporation. 

§edjon2. The Executive Board Shall not borrow. money'or incur~ indebt~ in 
excess of the annual bUdget amounts approveG_ by a majority· vote of the Unit Owners first had at a 
regular1y called annual or special meeting at ttie ·Unit Owners~ · ' ' · 

', ' ..... 

Section 3. The Executive Board shall not enter Into arr/ ~ntract, the performance of which 
would require over twelve (12) months, nor any contract for personat services for a period exceeding 
twelve (12) months. 

Section 4, The Executive Board sha·II not sell, convey, er eneumtier ~ny of the real property 
of the Corporation without the unanimous consent of the total Unit Owners first obtained. Nothing herein, 
however, shall preclude the Board of Olrectont from leasing Cfc.b beach property to The Elk Point Yacht 
Club, lnc:orporated, A non-profit Corporation, composed of and restricted to Elk Point Country Club 
members for the construction cA a boating facility only. (Note: Amendment of this section is restricted. See 
Article XXIV, Section 1.) · 

Sectjoo 5. The compensation of all employees and of all Officers of the Corporation, other 
than the Executive Board, shall be fixed and determined by the Executive Board as herein provided. 

k . 
NRS 116.3112 Con"')'ance or encumbrance ofeommon elan1ents. 

NRS 116.31038 Bfffl9Yl.l ofm,mt,,cofgecut{ve boanti {nsfemnlffcatlqn ,mt dftlnu of a,embw: at 
e.m:utfm IXPM!I, 

ARTICLEV 

Pu.DES OF EXECUTIVE BOARD 

§ection 1. It shall be the duty of the Executive Board: 
a) To cause to be kept a complete record of all the accounts and the proceedings of the 

Unit Owners and to present a full statement thereof at the annual meeting of the Unit Owners, showing in 
detall the reoelpta and disbursements and the assets and liabilities d the Corporation, and generally the 
condition of Its affain,, a similar statement shall be presented at any meeting of the Unit Owners when 
thereby requested by one-third of the unit owners identified on the Official Umt Owners' Roster. 

b) To supervise all officers, agents, the caretaker and employees and see that their 
duties are property performed. 

c) To cause to be kept lhe Official Unit Owners' Roster and to add new Unit Owners to 
the Roster upon admission to the Association. 

d) To approve the employment of a caretaker. 
e) To issue to the caretaker each month, or following each meeting of the Executive 

Board, orders setting forth a monthly schedule of work to be pertormect by M caretaker in the ensuing 
month. 

f) To appoint a committee of three Unit Owners of the Corporation, none of whom shall 
-be ·-incl..1mbent ·E:xeet,tive i3oard-members, • to-make an-tndeper,dent annual audit -of the financial condition 
of the Corporation and submit the same to the Executive Board. The audit committee shall complete its 
report during the month of April and submit their report to Executive Board at the first scheduled meeting 
of the Executive Board during the month Of May. A copy of the audit committee'& report will be sent out to 
the Unit OWners with the Notioe of the Annual Unit Owners Meeting held tho first Saturday In ,July each 
year. 

g) To adopt as necessary, rules for the conduct end government of the Unit Owners, 
their guests and tenants, in connection with the exercise of their privileges as Unit Owners, tenants and 
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guests and their use of the Corporation property, and cause the same to be pubUshed and mailed to each 
Unit Owner at the address of the Unit Owner as the same appears upon the records of the Corporation. 
The rules shall be consistent With NRS 118.31085, or any amendments thereto. It shall be each Unit 
Owner's responsibility to require guests and tenants to obey said rules. 

See: 

NRS 11tl..3103 Duty of encut/ve boa.rd to act on behalf of association; adoption ud nJltifk&tion of 
budget. 

NRS 118.31183 Retaliatory action prohibited. 

ARTICLE VI 

OFFICERS 

Sectign 1, The Officers of the Corporation shall be a President, Vice President, Secretary 
and Treasi.rer. No Offices shall be consolidated. The Executive Board shall, at their first regular meeting, 
elect from its members a President, Vice President, a Secretary and a Treasurer. 

§estion 2- No Executive Board member may act In the capacity of more than one officer 
position tor any transaction or series or related transactions. 

Segion 3, The TF88surer and any other Officers with authority to disburse funds of the 
Corporation shall be bonded for an amount determined by the Executive Board. Each such bond shall be 
not Ian than $2,000.00. 

ARTICLEVH 

eRESIDENT 

:§action 1, The President shall be the chief Officer of the Corporation and snall, subject to 
the ·control of the Executive Board, have general supervision, direction and control of the business and 
officers of the Corporation. rt at any time the President shall be unable to act, the Vice President shall 
take the place of the President and perform such duties, and, In case of the inability of the Vice President 
to act, the Exacutive Boaro shall appoint a member of the Board to do so, and sud1 member shall be 
vested for the Interim period with all powers and shall discharge and perform an duties and functions of 
the office. 

Section 2, The duties of the President shall be; 
a) To preside over all meetings of the Unit Owners and Executive Boan:f. 
b) To sign, as President, all contracts and other instruments In writing which have been 

approved first by the &ecutive Board. 
c) To call the Executive Board together Whenever the President shall deem it necessary, 

and to have, subject to the advioe of the Executive Board, charge of all affairs of the Corporation, and 
generally to discharge suet, other duties as may be required of the President by the Bylaws of the 
Corporation. 

EPCCl!yl-200S 

ARTICLE VIII 

-9-

1111111 lllll ll!ll lllll lllll llll lllll llll llll BK- 0B05 
PG- 12366 

s... __ 0_6_5_3_3_1_9 __ P_a_.g __ e_:_1_o_o __ f_2_0_0_B_;/:_2_6_;/'-2_0_0_5~~,1 



VICE PRESIDENT 

§ection 1. . The Vice President shall be vested with the powers and shall perform all of the 
duties of the President ,n the absence of the President and at other times shall have authority and shall 
perfonn such duties as the Executive Board may p,vscribe. 

ARTICLE IX 

Sl;CRETARY 

Section 1. The Secretary shall give all required notice of ell meetings of the Unit Owners 
and meetings of the Executive Board, keep minutes of all the meetings of Unit Owners and the Executive 
Board, keep and update the Official Unlt OWners' Roster, countersign contracts, and other instruments in 
writing requiring the signature of the President, be custodian of the seal and attach the same to all 
documents and instrumtfflts requlring the seat, anct in general, perform all acts incident to the office of 
Secretary. 

See: . 

NRS 118.310IJ ,egardlng meeting minutes. 

§ection 2. '4/ritten remarks prepared and submitted for indusion in the minutes of the Executive 
Board or minutes of the Unit Owners by a Unit Owner must: 

a Be legible, preferably type written; 
b. NOT contain any information critical, disparaging, or discourteous toward any other EPCC 

Unit Owner, group of. Unit Owners or Board member(s). 
c. Be short and to the point. 

Section 3. It shall be the primary responsibility of the Secretary to review all material, remarks, 
or other information to be included or attached to the minutes keeping in mind Section 2 {b) of this Article. 
The Secretary may bring any questionable materials, remarks. or other Information to be included in the 
minutes to the attention of the Board for direction. 

ARTICLEX 

TREASURER 

Sectjon 1. The Treasurer shall receive all monies and funds of the Corporation and shall 
deposit the same in such depository or depositories as from time to time may be selected by the 
Executive Board. 

Sest;ign 2- The Treasurer shall perform an other duties respecting monies, funds, securities 
and property of the Corporation which the Treasurer may receive, or which may be confided to the care of 
the Treasurer as the Executtve Board may frDm time to time prescribe or direct. 

Section 3. The Treasurer shall disburse the funds of the Corporation as may be ordered by 
the Executive Board or by an authorized Officer of the Corporation, only upon proper vouchers fer such 
disbursements and as required by Article XN of these Bylaws. 
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Section 4, The Treasurer shall render to the President and Executive Board at regular 
meetings of the Board, or Whenever they may require it, an account of all actions as Treasurer, and or the 
financial condition of the Corporation. 

. Section _5, The Treasurer shall submit to the Executive Board an annual statement shewing 
rn detail all receipts and disbursements at the first scheduled meeting of the Executive Board during the 
month of May. 

ABTICLEXI 

VACANCIES 

Section l, · �~� ~., office; of any ~ecutlve B~rd member or of any appointed official of the 
Corporation shall become vacant for any cause, the remaining Executivt;, Board members, if more than a 
quorum, may elect a suc:cessor or successors who shall hold office for the unexpired tenn, and in the 
event there 1s less than a quorum, the remalnlng Executive Board members shall call a spacial meeting of 
the Unit OMler8 lo fill the vacancies. 

Af:{TICLE XII 

VALIDATIQN OF INFORMAL ACTS 

Seetign 1. . h.ly &cfiQf a _majority of the Executive Board, although not had at a regularly called 
meeting, and the reciords th8r80f, if attested to in writing by all the other members of the Board, shall be 
as valid and effective in all reapedts as if passed by the Board in regular meeting . 

.. 
Section 2, Whenever all Unit Owners entiOed to vote at any meeting, whether of Executive 

Board or of Unit Owners, consent el1her by writing signed on the ree0fds of the meeting, or filed with the 
Secretary, or by presence at such ,rieeting, and oral consent entered on the Mlnutes, or by taking part in 
the deliberations at such meeting withOut objections, all acts of such meeting shall be as valid as if had at 
a meeting regularly called and noticed and at such meeting any business may be transacted which is not 
excepted from the written consent, or to the consideration of which no objection for want of notice is made 
at the time, and if any meeting is Irregular for want of notice, or of such consent, and a quorum is present 
at such meeting, the proceedings of such meeting may be ratified and approved and rendered valid, and 
the irregularity or defect waived by a written consent by all members hsVing a right to vote at such 
meeting, or by a majority vote at any subsequent legally convened meeting, and such consent or 
approval of Unit OWners may be by proxy or by power of attomey, in writing. 

ARTICb,E XfJI 

CORPORATE SEAL 

Sectjon 1. The Corporation shall have a seal upon which shall appear the Corporate name 
and date when incorporated, which date shall be the date of the issuanoe of the original certificate Of the 
Secretary of State, and such other designs as the Executive Board may determine. 

El'CCBytaM2006 -11 -

111111/ IHI 11/II IJlll lllll lllll Ill llllllll �~�~�=� 1 g~ �~� �~� 
, 0653319 Page: 12 Of 20 08/26/2005 ..._ __ =:..::;____,:::_::.]!!..::..:_::,:=:.......:-::.=._~~~~~~~~-J. 

._·~·· .·., ~· " •"t. • .• ~·:...· ... _\ ..... ·::•:, ··-



ARTICLE XIV 

Dl;POSIT AND DISPQSITION OF FUNDS 

Section 1. The Executive Board Is authorized to select such depositories as it shall deem 
proper for the needs of the Corporation. The Treasurer shall sign all checks and drafts against such 
deposited funds. If the amount of any check exceeds $500.00, it shall also be countersigned by any 
member of the Executive Board. 

SH: 

NRS 118.31163 Signatures IWIUlred 'for withdrawals from msen,a account of fftlOClliltlon. 

ARTICLE XV 

UNIT OWNERS 

Segtjon 1, No owner of property at Elk Point shall be eligible for membership in this 
Corporation whose application fer membership has not been submitted to the Executive Board and 
favorably passed upon by a majority vote c'I Executive Board at any regular or special meeting thereof. 

Sect,jon 2, Any Owner of' property at Elk Point may apply for membership In the Association 
by application to the Execa.itive. Board on a form to be made available by the Executive Board. If a Unit 
Owner desires to tranatrer the membership to any such applicant, such Unit Owner shall join in the 
application and request that the membership be so transferred to such applicant If such Unit Owner 
desires to transfer membership t9 such applicant only one or more of several lots owned by the Unit 
OWner, but would still retain oae or more lots, then such Unit owner shall join In the application and 
request permission to transfer ·membership. in such lot or lots proposed to be sold. A copy of the proposed 
deed or deeds shall be annexed to each application. 

Section 3, Upor, the sale or transfer of a unit, upon the data the deed is recorded effecting 
the transfer or sale, all prOperly right~ of the granter or transferor for that unit shall terminate and shall 
vest In the new Unit Owner. 

Section 4. The initiation tee tor all new Unit Owners shall be $10,000 which said sum shall 
acc.ompsny all applications for membership. In the event the application is rejected, the initiation fee shall 
be returned to the applicant. All initiation fees shall be deposited In the reserve account of the 
Association. The total Initiation fees collected in one fiscal year shall be deducted the following year from 
the contributions that vt10uld have been made to the reserve account 

Sectjoo 61 Any Unit Owner who wishes the Secretary to change the Official Unit Owners' 
Roster to show the reccrded UnltiQwnership Interest In any unit may do so upon presenting a record 
stamped copy of the deed to the Secretary. 

Segtjon z. No initiation fee shall be required for any change in the Official Unit OWners' 
Roster as provided in Section 6, unless the change is from an existing Unit OWner to a new Unit Owner. 

§ectign a. There shall be one dass of membership, limited to natural persons. 
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See: 

NRS 116.4109 Resale of unHs. 

NRS 116.4109$ Required form of Information statement. 

ARTICLE XVI 

PRoeeRyv RIGHT OF UNIT QWNERS 

Section 1, No Unit shall transfer membership without the prior approval of an application for 
membership in the Association by.a majority of the Execullve Board by appropriate action at any regular 
or special meeting thereof., · 

Section 2, The property of Unit OWners shall be used for single family residential purposes 
only. 

Section 3, N(! structure of any kind shall be erected or pem11tted upon the premises of any 
Unit Owner, unless the plans and specifications shall have first been submitted to and approved by the 
Executive Board. No tent, house trailer, motor home, camper, or similar housing, permanent or 
temporary, shall be permitted within the premises and real property of the Corporation at any time under 
any circumstances, except for loading and unloading. 

Sectjgo 4, ' No Unit OWner, ~ther Individually, or in the name of a family trust, spouse, 
corporation, limited liability company, partnership, limited partnership or retirement plan, shall own more 
than three (3) lots at the same ~ma, · 

Section 5. The grantee or grantees of any property and premtses, and the property and the 
premises within the tract of the Corporation, ;shall be subject at ell times to the Articles of Incorporation, 
Bylaws, rules and regulations of the Corporation which shall In turn bind every subsequent grantee, the 
executors, administrators, successors and or assigns of such grantee. 

ARTICLE XVII 

ANNUAL ASSESSMENTS 

§ectjan 1. Assessments shall be made against each Unit Owner. A Unit Owner Is defined 
as the Owner of a lot as shown on the Elks Subdivision Map plat reoorded in the Douglas County 
Assessor's Map Book originally on May 5, 1927, at Book 1 of Maps, as amended. 

§~ctlon 2. Maintenance, repair, restoration or replacement of limited common use elements 
that are used by fess than all the Unit Owners, will be assessed against only those Unit Owners 
benefitting from their usage. 

Section 3. The annual assessment shall cover a period of time extending from July 1st to 
June 30th of the following year and shall be due and payable on August 10th of each year and shall 
become delinquent on November 10th of that particular year. The Board may establish an interest rate 
charge on delinquent accounts by Board action at a properly noticed meeting. 

§ection ;4. Special Assessments covering unforeseen emergencies which aff~ the health, 
safety and welfare of the Association, and occur between annual budgets, can be authonzed by the 
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Executive Board. One or more Special Assessments cannot exceed $100 per Unit Owner, per year (oat 
to exceed $10,000 aggregate to the Association). All special assessments to the Unit Owners shall be on 
a per Unit Ownership (per tot) basis. 

See: 

NRS 118.3115 ~,s for common _,,.,,.es;~ of nteetlng required II ~t ibr 
capita/ Improvement or commencement of certain c/V/1 actions are lo be considelfld; requirements 
for commencement ol certain clvH actlan.s by assoclafion; nllqll8Sf for dlsmlssal.ot t:ltlll action. 

NRS 118.31161 Atlnildl distribution to units' owr,ers of operating and maerve budgets or 
summ"1'1N otsui:li ~-- · · · 

NRS 11(1.31162 Study at �~� duties of executive board regan:ffng study; quafflications of 
person who conducts· study; tontema .of •~y; · submission of study to Commlaslqn; regulatloos 
ragardlng study; UN ~.~·Cl8ditad agalnst·reakfential COllS1nlction tax for upkeep of piU'k 
facllltJes and related l"'9rovemen~ .1d"'1tlfl~ In study. 

. ARTICLE• )WIii · _. 
-~ . YENS UPbN UNIT OWNERS 

See: 

NRS 111.3116 Liens against unltlt tor~,,,.,_· 

NRS 116.31182 Foreclosure of /Jena: Malling of notice of delinquent assessment,· ,ecordlng of 
notice ot default and e/ectlOn l/0 lllflll; penod during wftlch unlr.s owner may pay Hen lo avoid 
forec/oSure; limitation• on type of llen that may be fo1&Closed. 

NRS 116.31183 Fonw:losute ol llema:. lllalling of notice of default. and 9'1tet1ott to MB fro certain 
lnte,uted persons. · 

NRS 118.311635 Fo,eclosu,e al liens: Ptovldlng notice of time and place of uie. 

NRS 118.31164 Foreclosun, of llens: Pmcedure for conducting sale; purchase of unit by 
aaoclatlotr; flX8Clltlon and delwery of deed; uu ol ,woc#dS Of sale. 

NRS 110.31168 Foreclosurw, of Hens: Effect of recitals In deed; pun:hner not responsible for 
proper appNCIIIJon ot pun:lnlse money; title vested" In purchaser without equity or rll,ht ot 
redemption. 

NRS 116.31168 Foffll!loaure of lien.s: Reque8 by lnteteBtfld ~n• tor notice of default lilld 
election to sell; right of auoclatlon io waive default and withdraw.notice or proce«Jlng to 
rorecrose. · 
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ARTICLE; XIX 

TERMINATION QF MEMBERSHIP 

§ection 1. Membership in the Association shall be tenninated by transfer of the last lot 
owned by a Unit Owner. The transfer of membership shall be effective except upon the approval of an 
application for memberShlp by the Executive Board as set forth In these Bylaws. Membership obligations 
shall continue against the new recorded owner and shall continue to be a lien upon said lot or lots. A 
former Unit Owner, whose membership has been terminated as provided in these Bylaws, immediately 
fOffeits all rights of membership in the As$0Ciation. 

ARTICLE XX 

PENALTIES 

Section 1, By action Of the Executive Board, the Unit Owner's rights shall be suspended for 
any of the following causes: 

a) Violation of or failure by any Unit owner or the tenant or guests, of the Unit Owner to 
comply with any Corporation Bylaw, ArticJe of Jncorporation, or any of the rules and regulations 
promulgated by the Executive Board, after due notice and hearing by the Executive Board. 

b) Failure, for three months, to pay assessments owing the 
Corporation. 

Section 2. During the period of suspension, lhe suspended Unit Owner shafl not be entitled 
to any services from the Corporation nor from its caretaker, and the water supply to the property of such 
member may be shut Off aft.er due notice. Voting privileges shall also be denied and assessments shall 
continue during the suspension. 

Section 3. Any Unit Owner so suspended may be reinstated, by a majority vote of the 
Executive Board, after c.omplf.ttion.of remedy imposed by the Executive Board. 

, .. I �~� '.• • • t ' , 
Section 4. The prevailing party to any arbitration, administrative proceeding or litigation 

between Elk Point Country Club, Inc., Its agents, directors, or employees and any unit owner or owners, Is 
entitled to reimbursemeri~ of' attqmays fees and costs from the other party or parties. Administrativa 
proceeding is defined (a lritfude, but .is.·not Hmlted to, any prooeeding before any governmental entity, 
including the Tah~.Regiohal Pl~lng Agency, Douglas County or any state or local agency. 

If any. unit owner Is liable. for attorney's fees or .costs pursuant to this section, the debt may be 
enforced as an essessme11t against their unit. 

' 

See: 

NRS 116.31031 Power at~ board to Impose fin• and other Bltllctlon• 'for violation• ol 
governing documents; procedural requirement&; continuing violations; collection of past due 
tines. 

... 

EPCCevt-200IS -15-

., . • .. : 
, o.J!~,ll!!~~l!D!III!~ oa~fa~~J~ 

. ". ' 
·,i.. •• :~ .•• ,~~•ll't1-l ,1 



···- ...,J 

ARTICLEXXI 

PROPERTY RIGHTS ON UNIT.OWNER DEATH 

Section 1, Upon the death of a Unit Owner; all provisions of these Bylaws shall apply to the 
heirs, devisees and personal representatives of the deceased Unit Owner. Should title to any lot or lots of 
the deceased Unit Owner vest in any heir or heirs, devisee or df.lvisees, of said Unit Owner either by 
operation of law or decree of distribution, then sud'! heir or heirs; devisee or devisees shall be admitted to 
this Corporation upon application to and approval by the Executive Board and no initiation fee shall be 
charged the heir, devises or personal representatives or any deceased member, and the title of such heir 
or heinJ, devlsee or devisees, to the lot or lots of said deceased mer'hber shall be recognized by this 
Corporation; upon the condition, however, that said heir or hejrs, devisee or devisees, shall in all respects 
be bound by and shall adhere to the Bylaws, rules and regulations of this Corporation, Including those 
pertaining to any sate of said lot or lots. Any sale of said lot or tots by any personal representative of s 
deceased Unit Owner shall not be valid until the purcha~r or contemplated purchaser shall be approved 
by the Executive Board of this Corporation as ·provided In these ~aws .. •· . ' ., 

See: 

ARTICLE XXlt 

DISSOWTION 

NRS 116.2118 Termination of common-Interest community. 

ARTICLE xxm 
FISCAL YEAR 

S9otion 1. The fiscal year of the Corporation shall begin with the first day of July and extend 
to the 30th day of June, both days, inclusive, unless otherwise provided by the resolution of the Executive 
Board. 

ARTICLE XXIV 

t\MENDMENTS 

Segtlon 1. These Bylaws may be amended except as otherwise provided, by a two-thirds 
majority vote of all the Unit Owners pre&Clnt in person or by proxy at any regularly called meeting of Unit 
Owners, provided, however, that written notice of the proposed changes shall have been given to each 
Unit Owner in the same manner and for the same time as notice for the meeting is required by these 
Bylaws. Neither Article XXlV nor Article IV Section 4 shall be amended without the unanimous consent of 
all Unit Owners. 

See: 
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NRS 116.3108 Meatlngs of units' owne,s of association; frequency of meetings, requltwnenta 
concerning notice and ll{lfllfdats; dlsaemlnatlon of schedule of flnu; requirements concerning 
minutes of meetl11116; right ol unltJI' owne,s to make audio ffH:Ordlngs of~- Section 3. para 

•• 
NRS 11tJ.120dti Notice of chan9N to governing documen'!'· 

ARTICLEXXV 

CARETAKER i . 

S§C.tlgn 31 A caretaker shall be employed by the E;xecutlve Boarg upon te~s and 
conditions to be fixed and approved byt;he Executive Board. Said caretaker shall be-'directty responsible 
to the Executive Board. No caretaker shall be retained by a contract for services in excess of one year . . .. . 

< 

§ectioQ2- The Caretaker shall reside on the premises throllghout the year. 

.. 
I 
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ARTICLE XXVI 

EFFECTIVE DA TE OF, .AMf;NQMENT 

These Amended and Restated Bylaws shell be effective upon approval in 

accordance with ARTICLE .XXIV of these bylaws and NRS 116.3108 sub~ction 3 (a) at. a Unit's Owners 

Meeting and shall be effecilve only when recorded In the official records of Douglas County, Nevada. 

These Bylaws shall supersede and shall prevail if in conflict with previous Bylaws or Amendments 

notwithstanding pt'8Vious reoordation or appearance in member meeting minutes. Toe Association is 

responsible for any damages a Unit's Owner suffers because these bylaws were not recorded within thirty 

(30} days from the date of approval. 

The above Amended and Restated Bylaws were approved or, �~� 11,J_day of J f::t / y 20~ 

I Certify that I am the Secretary of Elk Point Country Club Homeowners' Association, Inc and 
Attest EPCCHA, Inc. Bylaws this "J.. we( day of J 4 ( v , 20 tJS- . 

Amendmlfflts effildlve on i/2-/oS-:. ' 
By ~A-~ ~- �~� V, ;;ioo~ 

Secretary,ElkPoJCountry Club Homeowners' Association, Inc. 

~1,r-y ·•-~~.e, Recordersstampanddate. 

YYJien moordeg please ,;nan 10: 

Secretary, Elk Point Country Club 
P. 0. Box9 
Zephyr Cove, NV 89448 

-18-
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STATEOFNEVADA ) 
: ss. 

CARSON CITY ) 

On ~J.0-'.('-: £/ f._"'1-, 2005, personally appeared befure me. a notary 

public, OAR Y TA TE, personally known ( or proved) to me to be the person whose name is 

subscribed to the foregoing 2005 BYLAWS, who acknowledged to me that he executed the 

foregoing document. 

J, Karen Eliiscn, Cilttify th:i.t the foregoing instrument is a full, true 
and cc,m,ct copy of the 01igi111d 011 file in the office of the Recorder 
of Douglas County, Nevada. Per NRS 239B, the SSN shall be 
r:dar;ted, hut in no way affect~ th(: legality of the document. 

\\'it,1ess my band thjs 6th of:Mari::h, 2;0io . 
·J;·· •, tri {,;? /I .- ., // I. I" 

I :.. ~/~_ 1(/ . / ry1,•-;P. A 
By.: _ '>·-- u ct C ,' · -· _ 

Jodl Stofall - Deputy Rec~rder 
,/ 
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Section 1: General Rules and Regulations 

Adopted July 4, 1998, Last Revised April 24, 2017 

The following rules and regulations shall apply to all persons coming onto Elk Point Country Club Home 
Owners Association, Inc., properties (EPCC) including all Unit Owners, family members of Unit Owners, as 
well as guests, renters, tenants, contractors, workers, and business invitees of Unit Owners. Unit Owners are 
responsible for the actions and behavior of all the persons listed above entering EPCC at the invitation of the 
Unit Owner or any of the above listed entities who invite other persons on behalf of, or at the request of, or as 
agent for the Unit Owner. Violations of these rules and regulations may subject the responsible Unit Owner(s) 
to fines and penalties as provided by Nevada statutes in accordance with procedures established by the Board 
of Directors. 

1. Speed Limit: The maximum speed limit on all roads within EPCC is 15 miles per hour. 

2. One-Way Streets: One-way street designations shall be strictly adhered to unless there is a road closure 
and/or ice and snow conditions that prevent one-way egress and access. The Caretaker must approve 
temporary closure of any road in advance. 

3. Firearms: No firearms or guns may be discharged within EPCC. 

4. Open Fires Prohibited: No open fires including portable BBQs are permitted on the beach or in the 
Marina area. Fireworks of all type are PROHIBITED in all areas ofEPCC including the beach. 

5. Dogs: All dogs on EPCC property must be on leash and under control at all times. There are no 
exceptions. Pet owners or persons walking the animals are responsible for cleaning up after their animals 
IMMEDIATELY. No dogs shall be allowed on the EPCC beach (beach does not include the boardwalk, 
BBQ deck and the parking area at the beach) from May 1 to Oct. 1. Dogs shall not be permitted to bark 
so as to constitute a noise nuisance to other Unit Owners or residents. 

6. Watercraft: No water skiing is allowed within 50 yards of the EPCC beach. No powered or sailing vessel 
shall be operated within the swimming area bounded by the ropes off the EPCC beach. A watercraft speed 
limit of 5 miles per hour shall not be exceeded within 50 yards of the EPCC beach and marina. 

7. Use of Beach for Parking Small Non-Motorized Watercraft: Due to limited space, only actively used 
watercraft may be left on the beach as immediately adjacent as practical to the marina fence-line on a 
space available basis. Storage space is provided in the designated watercraft trailer parking area adjacent 
the marina entry gate. Watercraft/trailers must fit in the designated parking stalls. No watercraft of any 
kind shall be left on the beach or adjacent to the Marina bulkhead after November 1 of each year. 

8. Marina and Boats Unit Owners, visitors and renters must comply with all rules in Section 6: Marina / 
Boating Rules. 

9. Beach Litter, Removal of Equipment, & Prohibition on Smoking & Use of Illegal Drugs: No 
glassware containers are allowed on the EPCC Beach. All litter must be removed when leaving the area. 
Beach umbrellas, sunscreens, tenting shades, etc., shall be removed from the Beach each day. 
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!!L, Noise: There shall be no loud parties, music, or other noise disturbances between the hours of 10:00 

p.m. and 7:00 a.m. 

11. Minors: Minors (persons under 18) shall not be at the EPCC beach after 10:00 p.m. unless 
accompanied by an adult. 

12. Motorcycles: No motorcycles, ATCs, ATVs, off-road motor vehicles or similar motor vehicles, 
nor unlicensed motor vehicles of any type shall be operated on EPCC roads or grounds for 
recreational purposes. Noise from motor vehicles shall not be so loud as to cause a nuisance. 

13. Parking of Watercraft, RVs, Trailers & Recreational Vehicles Within EPCC: Parking or storage of 
RVs, motorhomes, travel trailers and utility trailers are not permitted anywhere on EPCC property except 
for immediate loading or unloading. Only vessels and boat trailers belonging to unit owners may be 
parked in the designated boat and trailer parking area alongside the beach entry gate. Boat trailers must 
display an annual EPCC trailer parking sticker near the trailer tongue as proof of ownership. 

Except for washing or cleaning boats at a unit owner's residence, maintenance on boats and trailers shall 
only be done in the boat trailer parking area. Over winter storage of vessels and trailers on EPCC grounds 
is prohibited except for those vessels and trailers in an assigned boat house or kept within a unit member's 
enclosed garage. All vessels, including kayaks, canoes and paddleboards, shall be removed from EPCC 
grounds, marina and beach areas from November 15 to April 1. 

14. Business Operations: Unit Owners may engage in a business activity within their residence as long as 
there is no customer-employee contact within EPCC. EPCC facilities, including the beach and beach deck, 
shall not be used for any business activity. 

15. Building Plans: Unit Owners must comply with Section 4: Approval of New Construction, 
Remodel Activity Within EPCCs. 

16. Caretaker: Unit Owners, family members or renters needing to pick up keys or contact the Caretaker 
should do so between 8:30 a.m. and 8:00 p.m. unless special advance arrangements have been made with 
the Caretaker. The Caretaker must be advised of persons authorized to pick up keys prior to their arrival. 
The Caretaker's normal days off are Tuesday and Wednesday. 

17. Emergency Information: All Unit Owners shall notify the Caretaker of the emergency utility shut­
off locations for utilities. 

ll:. Main Entry and Marina Gate Electronic Opener: A gate entry device will be provided each 
Unit Owner. Replacement cost of electronic gate openers shall be at the current price set by the 
Executive Board. 

19. Beach Deck and BBQ Reservation: The beach deck and BBQ may be reserved for private functions of 
Unit Owners only. Reservations for parties of less than 30 guests must be made through the Caretaker. 
Reservations for all weddings and events of more than 30 guests must be approved by the Board. There 
will be no beach or deck reservations allowed during any "Community Holiday," (i.e., Fourth of July, and 
Labor Day). Use of the deck or beach for commercial purposes is not allowed. Use of the Beach Deck and 
BBQ for private functions must comply with Section 2: Rules for Reasonable & Considerate use of 
EPCC HOA Deck for Events, Parties & Weddings. 
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�~� Gate Security: For security purposes, the main and beach gates shall not be left open for any activity. 
Persons wishing to have deck parties, open houses, yard sales, or other similar activities must provide a 
gate guard to identify invited guests for admission to EPCC grounds. 

ll.:, Construction: Unit Owners, visitors and renters must comply with all rules in Section 5: Elk Point 
Country Club Home Owners Association Managing Construction / Remodeling Within EPCC 

22. Garbage: All garbage must be deposited in a bear-proof collection bin or container on the Unit Owner's 
property. 

A "bear-proof collection bin" means a secured container made of metal or its equivalent, with a locked 
swinging door that makes the contents of the bin inaccessible to bears. A "bear-proof container" means any 
container that as a result of its construction makes the contents of the container inaccessible to wildlife. 
"Garbage" means kitchen and table refuse, offal, swill and other accumulations of animals, vegetables and 
other matters that attend the preparation and consumption, decay, dealing with, or storage of meats, fish, 
fowl, fruits and vegetables. 

Unit Owners shall be fined $50 for each instance in which the Caretaker must clean up garbage. The 
Caretaker has been directed to report all spilled garbage to Douglas County Authorities for enforcement of 
Douglas County Code Chapter 6.32, "Bear-proof collection bins, container and structures." 

23. Vacation Rental of Unit Owner Homes: Unit Owners renting their homes shall comply with the 
policies, rules and regulations specified in the Section 3: Managing Rental Activity Within EPCC. 
Unit Owners cooperation is essential to comply with all the Rules and Regulations, and By-Laws, of 
EPCC. Compliance will prevent deterioration of our property and assure that the "Point" is operating in a 
sound manner. 

24. Long term Rental of Unit Owner Homes: Unit Owners renting their homes for a period longer than 28 
days must provide their tenants with a current copy of ELK POINT COUNTRY CLUB HOMEOWNERS 
ASSOCIATION RULES AND REGULATIONS 

25. No Parking in Fire Lanes Vehicles parked in fire lanes will be towed at owner's expense. Vehicle 
owners must contact caretaker for information to retrieve vehicle. All Unit Owners must sign FORM 9: 
ACKNOWLEDGEMENT OF PARKING AND FIRE LANE POLICY and return to the BOD. 

26. Smoking Restrictions No smoking or vaping, of any kind, on beach or other common areas. 

Document originally adopted and released July 4, 1998; revised July 4, 1999; November 26, 2002; August 30, 
2003; May 6, 2006; August 4, 2006; May 17, 2008; November 5, 2011; June 2, 2012; November 17, 2012; 
September 21, 2013; March 15, 2014; April 18, 2015; April 24, 2017; and December 7, 2019. 

PLEASE POST THESE RULES IN A VISIBLE PLACE WITHIN YOUR HOME 
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Section 2: Rules for Reasonable & Considerate use of EPCC HOA Beach Deck for Events, Parties, & 
Weddings 

All Elk Point Country Club Homeowners interested in holding an event on the HOA Beach Deck must submit 
a formal request to the Board of Directors and give a detailed plan of how they will follow and implement the 
rules below. 

1. All existing rules of EPCC apply. 

2. No income or other remuneration of any kind, including an exchange for another benefit in lieu of income, 
shall be derived by a member resulting from arranging or conducting any event party or wedding on the Elk 
Point beach deck or other areas within the EPCC. 

3. FORM 2: EPCC APPLICATION FOR USE OF HOA BEACH DECK FOR PRIVATE EVENTS, 
PARTIES & WEDDINGS must be submitted and approved prior to the event. Application for parties of 
less than 30 guests must be submitted to the Caretaker. Application for all weddings and events of more 
than 30 guests must be submitted to the EPCC BOD. 

4. Owners must be present and responsible at the event. 

5. Unit owners may reserve the beach deck for personal use. 

6. Manning of the beach gate is mandatory. 

7. Additional portable toilets and dumpsters must be rented to accommodate large groups. One additional 
portable toilet is recommended for every 50 guests. 

8. The gate manning, additional portable toilets, and additional dumpsters must be coordinated with the 
Caretaker. 

9. The event may not encroach on large areas of the beach. 

10. Parking is allowed in designated areas only. EPCC BOD will determine number of vehicles allowed 
and designated parking areas. 

11. The event must end by 10:00 p.m. 

12. Property owners bordering the beach must be notified of the event in advance and given the name(s) 
and cell phone number(s) of the responsible person(s). A schedule od deck reservations will be posted at 
the beach deck. 

Revised per minutes dated October 17, 2010. 
By: JP & Company - JLF 
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Section 3: Managing Rental Activity Within EPCC 
Original release 2/5/2011, amended 3/21/2016 and last amended 4/24/2017 

Introduction 

Pursuant to Nevada Revised Statues (NRS) Section 116.340(3), the Elk Point Country Club Homeowners 
Association, Inc. (EPCC) wishes to establish requirements for the transient commercial use of Units within the 
Elk Point Community. The Executive Board ofEPCC, pursuant to NRS 116.31065 and l 16.3102(l)(a), has the 
right to establish rules and take actions as necessary and proper for the governance and operation of the 
Association. 

Specifically, as permitted by Article V "Duties of the Executive Board", section (g) "Adoption of rules for the 
conduct and government of Unit Owners, their guests and tenants" of the EPCC Bylaws the following Rules 
and Regulations for managing rental activity within EPCC have been enacted by the Executive Board. 

These Rules and Regulations are intended to protect the safety of Unit Owners and Renters, while preserving 
property values and enhancing the quality of life within the community as set forth in the preamble to the EPCC 
Bylaws: 

"The primary purpose is hereby affirmed to be to provide Unit Owners the pleasure of fellowship and 
recreation, and its (EPCC's) corporate functioning shall be designed to civilly achieve in highest measure 
such purpose." The Bylaws go onto state that EPCC "shall not operate its properties or facilities with the view 
of providing profit to its Unit Owners but rather such properties and facilities shall be held, operated, and 
made available for the use and enjoyment of its Unit Owners." 

In furtherance of the interest of all Unit Owners and the purpose ofEPCC Homeowners Association the 
following outlines the Rules, requirements and responsibilities of Unit Owners wishing to rent their properties 
and the Renters wishing to enjoy the EPCC. Nothing in this policy is intended to act to discriminate against any 
protected class, to wrongfully deprive anyone of housing or to violate any provision of the Fair Housing Act 
(FHA). 

Policies / Rules / Regulations 

1. All EPCC Unit Owners engaged in short / long-term rental of their homes shall comply with all provisions 
of Douglas County Title 20 Consolidated Development Code 20.622 Vacation Rentals in the Tahoe 
Township. 

2. Any Unit Owner violating the provisions of the Douglas County Vacation Home Rental Code by renting 
a property within EPCC without a valid permit is guilty of a misdemeanor (Ord. 1117, 2005) and will be 
identified by the EPCC Executive Board to the Douglas County Code Enforcement Officer. 

3. Each Unit Owner is required to provide a copy of the Douglas County "Vacation Home Rental Permit", or 
proof of renewal along with all amendments to said document to the EPCC Executive Board Secretary 
(Ord. 1117, 2005) prior to conducting any rental activity, including advertising a Unit for rent. 

4. Renters, occupants and visitors shall comply with all EPCC Rules and Regulations. The unit owner 
is required to provide to their renters a copy of: 
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a. Elk Point Country Club Homeowners Association Rules, Regulation & Guidelines Section 1: 

General Rules and Regulations 

b. Elk Point Country Club Homeowners Association Rules, Regulation & Guidelines Section 2: 
EPCC-HOA Operating Policies, Rules and Regulations Managing Rental Activity Within EPCC 

with every rental agreement for a unit within EPCC, as well as conspicuously post these documents in the 
unit owner's property along with the information required by the provisions of the Douglas County 
Vacation Home Rental Code. 

5. FORM 3: ACKNOWLEDGEMENT OF EPCC RULES & REGULATIONS FOR VACATION 
RENTERS must be signed by the primary renter prior to arrival. Owners will be responsible for producing 
a signed copy of the document upon request of the Board in the event of an incident involving the renter. 

6. Unit Owners renting their property are required to provide a contact number to the EPCC Executive Board 
Secretary and Caretaker where they or their local agent can be reached at any time should an issue arise that 
would require their personal intervention. It is the responsibility of the renting Unit Owner to maintain their 
current contact numbers, including the contact information, of the Unit Owner's local agent, if applicable, 
in the EPCC Unit Owners Roster at all times. 

7. Vacation rental owners shall not be allowed to use the EPCC caretaker as their local contact or agent. 

8. Owner or agent will provide to the Board appointed designee, a schedule of occupancy including the total 
number of occupants for all rental occurrences. The overnight occupancy of the vacation home rental shall 
not exceed the number of occupants designated in the rental permit. 

9. During the hours or 11 pm and 5 am, all overnight occupant parking must be on-site and limited to parking 
areas designated in the rental permit as specified in Douglas County Title 20 Consolidated Development 
Code 20.622 Vacation Rentals in the Tahoe Township. Boat trailers and boats belonging to renters are not 
permitted within the premises and real property of EPCC at any time under any circumstances. Except for 
loading and unloading, parking buses, RVs, or motorhomes on-site or on the street is prohibited at all times. 
Daytime on-street parking will be in accordance with local posted parking regulations. 

10. Renters, occupants and visitors of the renter shall not trespass on private property at any time. 

11. During the hours of 5 am and 11 pm, renters and their visitors of rental homes must park on the grounds of 
the unit being rented or in the designated overflow parking areas adjacent to the caretaker facility. Owners 
must make arrangements with the caretaker prior to the arrival of guests or renters. Renters, occupants and 
visitors shall not park on the private property of other unit owners. Parking on, or encroaching on, streets is 
not permitted as it represents a safety as well as a fire truck/snow removal vehicle access issue. Unit owners 
who find unauthorized vehicles on their property shall first contact the Douglas County Sheriff's 
Department and report the event noting that the vehicles belong to individuals who are renters. Vehicles not 
parked properly, will, at the direction ofEPCC, be towed away at the vehicle owner's expense. 

12. Unit Owners are responsible for maintaining the exterior appearance of their property and grounds at 
all times. 
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13. Unit Owners must provide a bear proof collection bin on their property for Renter use. Renter notification 

on the required use of the containers is mandatory. Notification on their use shall be posted in a 
conspicuous location within the rental property. Violators will be reported to the Douglas County 
Enforcement Officer and will be required to pay the penalties defined in EPCC Rules and Regulations. 

14. Renters, occupants, and visitors shall comply with EPCC Rules and Regulations concerning noise 
management. No loud parties, music or other noise disturbances are allowed between the hours of 10 PM 
and 7 AM. All residential vacation home rentals, renters and visitors shall comply with the following 
standard: It is unlawful for any person to maliciously and willfully disturb the peace of any neighborhood, 
person, or family by loud or unusual noises or by tumultuous and offensive conduct, threatening, 
traducing, quarreling, challenging to fight, or fighting (section 20.622.090 Standard permit conditions and 
additional conditions of Vacation Rentals in the Tahoe Township). 

15. Minors, under the age of 18 shall not be permitted on the EPCC beach after 10 PM unless accompanied by 
an adult. 

16. Renters and visitors are responsible for their own safety in the EPCC beach and Marina areas as lifeguards 
are not on duty. 

17. Renters and visitors shall not leave watercraft, tents, chairs, beach equipment, and/or personal effects on 
the EPCC beach overnight. 

18. Renters and rental occupants are not permitted to reserve the beach deck for private use. Renters, 
occupants and visitors are required to comply with EPCC Rules and Regulations concerning the use of the 
beach deck and BBQ when not being used by EPCC Unit Owners. Use of the deck or BBQ by renters for 
weddings or commercial purposes is prohibited. 

19. Unit Owners are responsible for ensuring a "no-pet (dog/cat) clause" is included in all short term rental 
agreements. Long term renters shall comply with all EPCC Rules and Regulations covering control of pets. 

20. Issues Resolution 
Disputes between EPCC Resident(s) and EPCC Vacation Rental Owner(s) (VRO) or their Renter(s) 
arising from violations of Douglas County Code and/or EPCC Rental Rules and Regulations can be 
addressed by any or all of the following: 

a. Direct communication between the EPCC Resident(s) and a Renter. 

b. Contacting the VRO or their Management Agency to resolve the dispute using the contact numbers 
provided in the EPCC Vacation Rental Roster. 

c. Contacting the Douglas County Sheriffs Office and/or Douglas County Enforcement Officer to report 
violations of Douglas County Code, 20.622 Vacation Rentals in the Tahoe Township. 

d. Providing a Complaint Form (Form 3) or a written statement of the dispute to the EPCC Executive 
Board using the process outlined in the "Procedure for Hearing and Punishing Violators ofEPCC 
Governing Documents'', adopted May 6, 2006. 
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..., """ 21. The VRO or Management Agency must, upon notification that occupants or guests of the rental unit are 
engaged in unreasonable noise or disorderly conduct or violated parking provisions of the Douglas County 
Vacation Home Rental Code, promptly use best efforts to prevent continuance or recurrence of such 
conduct by those occupants or guests. 

22. In addition, the EPCC Executive Board shall have the power and authority to prohibit the violating 
Owner from renting the Owner's Unit for a reasonable time as established by the Executive Board. 

23. The EPCC Executive Board shall have no liability to an Owner or Tenant for any enforcement 
actions undertaken or made in good faith. 

24. In accordance with the EPCC Bylaws and Nevada Revised Statues Section 116.3116, et seq., the 
Association shall have the right to place a lien against the Owners Unit for any and all costs incurred by it 
in connection with such eviction, including reasonable attorney's fees and any regulatory agency 
intervention. 

Adopted February 5, 2011 
Revised September 21, 2013 
Revised January 12, 2014 
Revised November 1, 2014 
Revised April 18, 2015 
Revised March 21, 2016 
Revised April 24, 2017 
Revised 3/23/2019 
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Section 4: Approval of New Construction, Remodel Activity Within EPCCs 
and Architectural and Design Control Standards and Guidelines 

1. Introduction 
Pursuant to Nevada Revised Statues (NRS) 116 and Elk Point Country Club Homeowners Association, Inc. 
(EPCC) By-Laws, EPCC has established guidelines for new construction and remodel of structures within 
the Elk Point Community. The Executive Board ofEPCC, pursuant to NRS 116.31065 and 116.3102 (1) (t), 
has the right to establish rules and take actions as necessary and proper for the governance and operation of 
the Association. 

Specifically, as permitted by Article V "Duties of the Executive Board" and Article XVI "Property Rights of 
Unit Owner" of the EPCC By-Laws the following Rules and Regulations for approval of new construction 
and remodel activity within EPCC have been enacted by the Executive Board. 

The goal of the EPCC Architectural and Landscape Guidelines is to maintain and protect property values, 
preserve view corridors, preserve historic uniqueness and to maintain joint ownership obligations. As set 
forth in the preamble to the By-Laws: "The primary purpose is hereby affirmed to be to provide Unit 
Owners the pleasure of fellowship and recreation, and its (EPCC's) corporate functioning shall be designed 
to civilly achieve in highest measure such purpose." The Bylaws go onto state that EPCC "shall not operate 
its properties or facilities with the view of providing profit to its Unit Owners but rather such properties and 
facilities shall be held, operated, and made available for the use and enjoyment of its Unit Owners." 

In furtherance of the interest of all Unit Owners and the purpose of EPCC Homeowners Association the 
following sets forth the rules, requirements and responsibilities of Unit Owners wishing to begin new 
construction or remodel existing structures. Nothing in this policy is intended to act to discriminate against 
any individual or protected class. 

2. Authority 
The Elk Point Country Club Homeowners Association ("EPCC") Architectural and Design Control 
Standards and Guidelines ("ADCSG") were approved and formally adopted by the EPCC Executive Board 
of Directors ("Board") on the 315t day of March 2018 and amended by the EPCC Executive Board of 
Directors (Board) on the 9th day of June 2018, and amended by EPCC Executive Board of Directors (Board) 
On the 30th day of September 2018. 

The EPCC "Board" pursuant to NRS 116.31065 and NRS 116.3102 (1) (t) has the authority to establish and 
maintain a Design Review Committee ("Committee") on behalf of EPCC to consider and recommend 
written guidelines, controls, standards, rules and regulations concerning the design, architecture and/or 
construction of structures within EPCC consistent with EPCC's historical character. The Committee shall 
develop and recommend rules, regulations, standards, protocols and procedures for the design, architecture, 
and construction of structures within the EPCC, for consideration and possible adoption by the Board. 

3. Policies / Rules / Regulations 
No structure shall be demolished or erected, and no exterior alteration or landscape redesign shall be 
commenced upon the premises of any Unit Owner without approval by the Executive Board (reference NRS 
116.2111 (l)(b). 
a. Approval by local planning agencies and regulators alone, without Executive Board approval in writing 

does not constitute approval to begin construction or remodel. 
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-., "" b. The Executive Board may disapprove any application for reasons of architectural design, configuration 
and siting and more specifically: 

1. Because of reasonable dissatisfaction with the location of the structure or improvement having in 
mind the character of the neighborhood in which it is to be erected, the materials of which it is to be 
built, the impact on adjacent lots, Community utilities/roadways and harmony thereof with the 
surroundings. 

ii. Because of grading plans, finished ground elevation, exterior finish/color, height, materials or 
aesthetics. 

111. Because the effect of the structure or improvement will interfere with the reasonable enjoyment, view 
and value of any other Unit Owner of his or her property or the common open space. A key 
consideration will be the protection of long-standing views belonging to adjacent property owners. 

1v. Because of non-compliance with any of the specific conditions and restrictions contained in this 
declaration or with reasonable guidelines that the Executive Board may from time to time adopt. 

c. The Executive Board shall be entitled to determine that a proposed construction or improvement or 
component thereof is unacceptable when proposed for a lot, even if the same or a similar design, 
improvement or component has been previously approved for use at another location within the 
Corporation if factors such as drainage, topography or impact on adjacent properties cannot be mitigated 
to the satisfaction of the Executive Board. 

d. In approving a request for construction, the Executive Board may condition approval upon the adoption 
of modifications in the plans and specifications or observance of restrictions as to location, noise 
abatement or similar mitigating conditions. 

4. Architectural Committee 
The Committee shall serve as an agent of the EPCC, as directed by the Board, concerning the review, 
enforcement, and other matters described in the ADCSG, as well as the making recommendations to the 
Board regarding the written guidelines, controls, standards, rules and regulations of design, architecture 
and/or construction of structures within the EPCC. 

5. Committee Members 
The Committee shall consist of not less than three and not more than five members, appointed by the Board. 
Members shall serve until such time as they have resigned or have been removed by the Board. At least one 
member of the Committee shall be a licensed architect. If no Committee member is a licensed architect, then 
the Board has the authority to hire and/or appoint a licensed architect to assist the Committee in evaluating 
submitted design, architectural and/or construction applications concerning any structure(s) proposed to be 
built and/or improved ("Project") within the EPCC. 

6. Selection of Committee Members 
Members of the Committee shall be selected and approved by the Board. 

7. Resignation of Committee Members 
Any member of the Committee may, at any time, resign upon written notice delivered to the Board. 

8. Duties 
Committee duties shall be: (1) to review, consider, evaluate, and make recommendations to the Board 
regarding submissions, proposals and/or plans related to any application for the design, architecture and/or 
construction, remodel, and/or renovation of any structure within the EPCC (Application) that have been 
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submitted pursuant to the ADCSG; (2) to apply and enforce those ADCSG which have been approved and 
adopted by the Board and (3) make recommendations to amend the ADCSG to be considered for adoption 
by the Board. 

9. Meetings 
The Committee shall meet from time to time as necessary to properly perform its duties. A majority vote of 
the members shall constitute an act of the Committee. The Committee shall keep on file, in the EPCC 
Clubhouse all submittals and copies of written responses to owners to serve as record of all actions it has 
taken. 

10. Compensation 
No member of the Committee shall receive any compensation for services rendered, unless specifically 
authorized and approved by the Board. All members are entitled to reimbursement for reasonable expenses 
incurred. Professional consultants and representatives of the Committee retained for assistance in the review 
process shall be paid such compensation as the Board determines. 

11. Amendment of the ADCSG 
The Committee may, from time to time recommend amendments, revisions and/or changes to any portion of 
the ADCSG that shall be presented to the Board for its consideration, approval and/or adoption as it sees fit. 
All such approved amendments or revisions will be appended and made a part of the ADCSG. 

Owners are responsible for obtaining from the Committee a copy of the most recently revised ADCSG prior 
to their consideration of any proposed design, architecture and/or construction of any structure within the 
EPCC. 

A recommendation for approval by the Committee of any improvement within EPCC only refers to the 
ADCSG and in no way implies conformance with local, state or federal government regulations. Complying 
with all applicable government ordinances and/or regulations, including but not limited to zoning ordinances 
and/or local building codes, is the sole responsibility of the owner. 

In the event of any violation of the ADCSG, the Committee may recommend to the Board the imposition of 
sanctions, commensurate with the severity of the violation, in addition to restoration expenses, if necessary. 

12. Severability 
If any component of the ADCSG or the application of the ADCSG in any circumstance is held invalid, the 
validity of the remainder of the ADCSG will be construed as if such invalid component were never included 
theADSCG. 

13. ADCSG Design Guidelines 
Only single-family dwellings, secondary residences, accessory living and accessory structures to a single­
family dwelling, will be permitted on any unit owner lot in the EPCC. The following restrictions shall apply 
specifically to each of the unit owner lots within the EPCC. 

a. Building Height: No single-family dwelling, secondary residences, accessory living and accessory 
structures constructed on any unit owner lot within the EPCC shall extend up to a point higher than 35 
feet above the average natural grade elevation of the lot. The building height is the vertical distance 
between the average natural grade defined as where the exterior walls of the building are at its highest 
and lowest point measured from the natural ground elevation and the highest point on the building 
excluding appurtenances such as a chimney. 
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b. Building Envelope: Any renovation, remodel, and/or new construction of a single-family dwelling, 
secondary residences, accessory living and accessory structures on a unit owner lot within the EPCC 
shall: 

1. Be set back from the edge of the front property lot line not less than 25 feet; 
ii. Be set back from each side property lot line not less than 7 feet; 

111. Be set back from the rear property lot line not less than 20 feet; 
1v. Include at least two (2) off street covered parking spaces, inclusive of garage spaces, within the 

unit owner lot. 

c. Fences and Walls: The following general fence and wall guidelines shall apply. 
1. All fences and walls shall be reviewed by, and related detailed plans shall be submitted to, the 

Committee as in the case of other structures. Replacement of any existing fences and/or walls shall 
comply with all of the guidelines set forth herein. 

11. All property lines to the common area street shall be kept free and open. 
111. There shall be no fences nor walls built upon the front property line of any unit owner lot in the 

EPCC. There shall be no fences or walls over 5 feet in height (from the natural grade) anywhere 
within the EPCC without prior written Board approval. 

d. View Corridors: View corridors of single-family dwellings, secondary residences, accessory living and 
accessory structures to common area or the lake will be considered, and design modifications may be 
recommended during design review. 

e. Applicants Notifications: Upon submittal of an Architectural Review Application for a Major Project to 
the EPCC Secretary, unit lot owners within a 150-foot radius of the applicant's lot will be sent a copy of 
the application by the EPCC Secretary and the application will be posted on the EPCC website. 
Comments received from unit lot owners will be considered by the Committee during the design review 
process and in the Committee's recommendation to the Board. 

f. Exterior Lighting: All plans for new and/or any replacement of exterior lighting must be submitted to 
and approved by the Board prior to installation and/or replacement. Exterior lighting shall provide a 
maximum of 0.05 foot-candles measured at the property line. 

g. Exterior Walls and Trims: Natural wood species (or facsimiles), natural stones, or other materials 
deemed in the character of the EPCC community for a specific site by the Committee and Board, are 
required for all exterior walls and fences. An approved EPCC color palette refers to the TRP A color 
palette for structures visible in scenic areas. 

h. Preservation of Existing Trees and Rock Outcroppings: Existing trees and significant rock outcroppings 
are a unique feature of the land at the EPCC. All vegetation must meet TRP A and local fire regulations 
for defensible space. 

1. Landscape Design and Layout: 

1. All landscaping on a unit owner lot and related detailed plans shall be submitted to the Committee 
and approved by the Board. Replacement of any landscaping shall comply with all of the 
guidelines set forth herein. 

11. All property lines for any single-family dwellings to the common area street shall be kept free and 
open of landscaping. 
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"""' 14. The Architectural Review Committee Process 
The Committee review will initially determine that an Application is a project and is not an exempt 
activity. The Committee will then determine if the Application is a Major Project or a Minor Project. 
The Committee will then conduct a review of the Application for compliance with the ADCSG and 
provide recommendations to the Board. 

a. Prior Approval of New Structures and Exterior Modifications: All Improvements or visible 
modifications to a structure, including, but not limited to, new construction, exterior remodels, building 
additions, painting, installation and/or replacement doors and windows, installation and/or replacement 
of lighting fixtures, installation of energy saving systems, and landscaping must be submitted to the 
Committee and approved by the Board prior to construction or installation of such improvements or 
modifications. 

b. Exempt Activities: Exempt activities are structural repair, structural modifications, structural 
remodeling, replacement of an existing roof with a metal roof, interior remodeling, buildings damaged or 
destroyed by fire or other similar calamity that are rebuilt in substantial compliance with the design of 
the original structure, non-permanent structures, ordinary maintenance and repair, repair of fences, 
removal of dead trees, and demolition. This also includes like-kind (size, color, quantity, etc.) 
replacement, or re-painting a residence the exact same color as previously approved and painted; and for 
like-kind (size, quantity, etc.) landscape replacement 

As a result of failure to receive prior written approval from the Board for any Project requiring approval, 
the Committee may recommend to the Board sanctions and fines that may be assessed against the owner 
in accordance with EPCC's Governing Documents and fine schedule. 

c. Decisions: The Committee shall endeavor to review and makes its recommendation to the Board on 
submissions within 45 calendar days of submission of complete Applications. If incomplete, 
Applications must be resubmitted to the Committee, in which case the Committee shall endeavor to 
make its recommendations to the Board within 45 calendar days. An Application shall not be approved 
unless and until the Board receives the Committee's recommendation and grants final written approval. 
Committee comments and recommendations with respect to any Application shall be considered by the 
Board before final action on Application is taken by the Board. The decision of a majority of a quorum 
of the Board, upon any matters submitted or referred to it, shall be final. Any approval by the Board shall 
not relieve an applicant or unit owner from complying with any requirement of a public authority having 
jurisdiction and shall not constitute any representation or guaranty by the Board or EPCC of compliance 
of the submitted matter with any applicable statue, ordinance, or regulation. 

d. Grounds for Disapproval: The Committee may recommend disapproval and the Board may disapprove 
any Application: 

1. If such Application does not comply with EPCC Governing Documents including any ADCSG 
adopted by the Board. 

u. Because of the reasonable dissatisfaction with grading plans; location of the proposed improvement 
on a lot; finished ground elevation; color scheme; exterior finish; design, proportions, architecture, 
shape, height or style of the proposed improvement; materials used; the kind, pitch or type of roof 
proposed; or for purely aesthetic reasons. 

111. Because the plans are not harmonious with the design and character of the existing house, or adjacent 
houses and structures. 
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1v. Because plans are not consistent with TRP A Plan Area Statement 069, Elk Point. 

e. Reconsideration: Final action by the Board may be reconsidered at the next scheduled Board meeting by 
submitting a written statement for reconsideration 20 calendar days before the next scheduled Board 
meeting and the reconsideration placed on the meeting agenda by a Board member. Arguments and 
basis for reconsideration which are not included in the statement for reconsideration or in the Committee 
recommendations' shall neither be raised nor considered by the Board. Reconsideration will be limited 
to the next scheduled Board meeting and may not be continued. 

f. Variances: Any Applications that require a variance to the ADCSG shall be reviewed by the Committee. 
A majority of the Committee may recommend to the Board to grant or deny variances from the ADCSG. 
Variances shall not be construed as precedent-setting in any way or manner. A variance may be 
authorized by the Board when the Board finds that there are exceptional shapes or topographical 
conditions of a property that would result in exceptional practical difficulties or exceptional undue 
hardships upon a unit owner. A variance may only be granted when it will relieve the difficulties or 
hardships and will not be detrimental to the public good, impair affected natural resources, or 
substantially impair the intent and purpose of the ADCSG. 

g. Administrative Fees for Major Projects Only: As a means of defraying its expenses for review of the 
Application of a Major Project, the Committee and Board shall require an application review fee of 
$200. The Application review fee in the amount of $200 is required at the time of the Application 
submittal. Should the Committee incur additional expenses and costs in reviewing an Application, such 
additional expenses and costs will be recouped from the applicant. The Committee and Board will 
impose an additional fee of $200.00 each time an Application re-submittal is required, if the re­
submittal(s) is necessary to achieve a final Application that complies with all ADCSG requirements. 

h. Liability: Regardless of the approval by the Board of any Application, neither the Committee, the Board 
of the EPCC, nor any person acting on their behalf shall be responsible in any way for any defects in any 
Application plans or specifications nor other material submitted to the Committee, nor for any defects in 
any pursuant Project work. Each person submitting an Application or specifications shall be solely 
responsible for their sufficiency and the adequacy of pursuant Project work. No member of the 
Committee, the Board, the EPCC nor any person acting on their behalf shall be liable to any person, 
whether an owner of a lot or his/her agents, employees, or assignees, on account of any action or 
decision of the Committee and/or Board, nor the failure of the Committee and/or Board to take any 
action nor make any decision. Neither the Committee, EPCC, the Board nor any person acting on behalf 
of any of them shall be responsible in any manner for any claim, cause of action nor alleged damages 
resulting from: 

1. Any design concepts, aesthetics, latent nor patent errors or defects in design or construction 
relating to improvements constructed on lots, whether shown or omitted on any plans and 
specifications that may be approved by the Board, nor any buildings or structures erected there 
from; nor , 

11. Any waiver of nor failure to enforce an ADCSG provision, nor failure to inspect or certify 
compliance with approved plans and specifications. 
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Major Projects are new construction, exterior remodels, and building additions. Major Project 
Application submittals to the Committee must include all of the following and must be presented in three 
formats: 

a. Two regular sets of blueprint size plans in 24" x 36" format or larger and at a scale appropriate to such 
size presentation. This set shall be referred to as the "submittal set" and will be marked-up with review 
input and comments. The second copy of the marked-up submittal set will be returned to the applicant. 
Once it has received full and final design Application approval a regular set of blueprint size plans to be 
referred to as the "record set" in 24" X 36" format shall be submitted 

b. Duplicate copies of the submittal set and record set of the plans, reduced to 11" x 17" paper, shall be 
made by the Applicant for distribution to neighbors. 

c. An electronic pdf file of the submittal set, and record set shall be submitted to the Assistant to EPCC's 
Secretary for distribution to the Committee, Board and required neighboring lot owners. 

The Application and fees shall be directed to P.O. Box 9, Zephyr Cove, Nevada 89448, to the Assistant to 
EPCC's Secretary, who will log in same, and then direct the Application to the Chairperson of the 
Committee for review and action. The Board shall be copied on this transmittal. The Assistant to EPCC' s 
Secretary shall ensure appropriate follow-up is in place for timely compliance with the Committee's input 
and response. Once the Committee completes input and review, it will deliver its response to the Assistant to 
EPCC's Secretary for transmittal to the Board. The Assistant to EPCC's Secretary will also prepare a simple 
transmittal cover letter with the Committee's recommendation and comments, to the Applicant. 

The Major Project Application submittal shall include: 

a. Completed Application. FORM 4: ELK POINT COUNTRY CLUB ARCHITECTURAL REVIEW 
APPLICATION FOR MAJOR REVISIONS, ADDITIONS AND NEW CONSTRUCTION 

b. Site plan, showing the entire property and the location of the building envelope; the residence and all 
buildings, driveways, and parking areas; existing and proposed topography; proposed finished floor 
elevations, all trees of 6-inch diameter or greater, protected plants and/or special terrain features to be 
preserved, trees and/or special terrain features to be removed, and walls, fences, and utility connections. 

c. Survey of the site, prepared by a registered land surveyor or licensed civil engineer showing lot 
boundaries and dimensions, topography (2-foot contours or less), major terrain features, all trees of 6-
inch diameter or greater, edge and elevation of pavement or curb, utility locations, and easements. 

d. Floor plans showing proposed finished floor elevations relative to contour elevations on the site plan. 
e. All exterior elevations showing both existing and proposed grade lines, ridge heights, roof pitch, and all 

exterior materials and colors; 
f. Material samples and a color board 
g. Complete landscape plan showing location, size, and type of all existing and proposed plants; irrigation 

system facilities; decorative materials; paving and/or other impervious surfaces; walls; steps; fences 
and/or borders. 

h. In addition to the exterior elevations a "conceptual drawing" showing the most prominent and 
descriptive view of the building in perspective and in relation to the adjoining properties' building 
structures, and the actual site. This drawing must show all major existing site features and topography 
in scale. It must also clearly show all design elements, with major building elements labeled for 
identification; 

16 

DEFT-ELK 000323 



._,, ...,,, 
1. A study model (same scale as site plan) and/or story poles may be required that accurately depict all the 

proposed improvements and their relationship to the site and adjoining properties' structures if the 
Committee deems it appropriate due to slope considerations or complexity of design, and 

J. Any other drawings, materials, or samples requested by the Committee. 

The Committee will review the Application and respond in writing within 15 calendar days after the review, 
but no later than 45 calendar days after an Application submittal is complete. If, in the opinion of the 
Committee, the Application is in substantial compliance with the ADCSG, a recommendation for approval 
will be made to the Board. Should the design be a substantial variance with the ADCSG or violate any of 
these guidelines, a recommendation for disapproval will be made to the Board. 

The Committee will consult by conference call or in person in considering the approval of an Application. 
The Owner may request and attend a meeting with the Committee and the Committee will make reasonable 
attempts to accommodate this request. In the event of any disapproval by the Board of an Application 
submittal, a resubmission of the Application should follow the same procedures as an original 

16. Submittal of Application for Minor Proiects 

Minor project are replacement of exterior paint color or materials, windows and doors, lighting fixtures, and 
roofs, installation of driveway pavers and energy saving systems, and landscaping. An electronic pdf file of 
the submittal shall be submitted to the Assistant to EPCC's Secretary for distribution to the Committee, 
Board and required neighboring lot owners. 

Minor Project Application shall include: 

a. Completed Application. FORM 5: ELK POINT COUNTRY CLUB ARCHITECTURAL REVIEW 
APPLICATION FOR MINOR PROJECT 

b. Any other drawing, materials or samples requested by the Committee. 

The Committee will review the Application with and respond in writing within 15 calendar days after the 
review, but no later than 45 calendar days after an Application with final design is complete. If, in the 
opinion of the Committee, the Application is in substantial compliance with the ADCSG, a recommendation 
for approval will be made to the Board. Should the design be in substantial variance the ADCSG or violate 
any of these guidelines a recommendation for disapproval will be made to the Board. 

No submittal to any governmental agency, including but not limited to the TRP A and Douglas County, shall 
precede or otherwise commence until final design approval is first obtained from the EPPC Board. Failure 
to obtain final design review approval from the EPCC Board, in advance of submission of the applicant's 
plans to any governmental agency, including but not limited to TRPA and Douglas County, may require 
plan revisions required to comply with the ADCSG be submitted to any governmental agency for approval. 

17. Commencement of Major Project Construction 
After the Board's approval of the Major Project Application and satisfactory completion of all Douglas 
County and Tahoe Regional Planning Agency's (TRPA) review processes, the owner shall then have 
satisfied all conditions and commence the construction and/or any work pursuant to the Application within 
one year from the date of such approval. If the owner fails to begin construction within this time period, any 
given EPCC approval shall be revoked. 
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The owner shall, in any event, complete the construction of any and all improvements on the owner's lot 
within two years after commencing construction, except and upon a showing that such completion is 
rendered impossible due to legal tolling (such as an estoppal), labor strikes, fires, national emergencies, 
natural calamities and/or unusual inclement weather. 

18. Subsequent Changes 
Additional construction and/or other improvements to a residence or lot, and/or changes during construction 
and/or after completion of an approved structure, including landscaping and color modification, must first be 
submitted to the Board appointed designee for review and approval of the Board prior to making such 
changes or additions. 

19. Final Maior Project Release 

Permittees shall provide evidence of final inspections from Douglas County and TRP A for EPCC records 
within 30 calendar days of receiving such inspections. 

The approval by the Board of any plans, drawings, or specifications for any work done or proposed shall not 
be deemed to constitute a waiver of any right to withhold approval of any similar plan, drawing or 
specification subsequently or additionally submitted for approval. Failure to enforce any of the ADCSG 
shall not constitute a waiver of same. 

20. Utility Maintenance Buildings 
Utility and maintenance buildings and other structures located on common area portions of EPCC are 
exempt from the "ADCSG" portion of this document; however, EPCC will endeavor to attain as high a level 
or conformance with the ADCSG as is practical for these types of facilities. 
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Section 5: Managing Construction / Remodeling Within EPCC 
Original release 5/18/2011 and last amended 1/18/2014 

Unit Owner(s) shall comply with the following Elk Point Country Club Association (EPCC) "on site" 
construction guidelines/rules upon receipt of Regulatory Agency/EPCC Executive Board 
approvals. 
The Unit Owner and General Contractor shall prior to start of construction meet with the 
Executive Board to confirm understanding of the following rules. Both Unit Owner and General 
Contractor shall also confirm in writing to the Executive Board prior to start of construction that 
the rules which follow have been communicated to all Sub-Contractor personnel and will be 
posted on site and complied with. 

1. Final copies of architectural and construction drawings shall be provided to the EPCC Executive 
Board Secretary prior to start of construction. 

2. The General Contractor shall review these rules with all involved construction workers and post the rules 
on-site in a protected manner. 

3. Prompt resolution of any problems arising from construction/remodeling activities will be the 
responsibility of the Unit Owner and General Contractor once notified by the Executive Board, Caretaker 
or affected Unit Owner. 

4. Unit construction will comply with all survey, dimensional, location, material and appearance 
plans approved by both Regulatory Agency and EPCC Executive Board in the final drawings. 

5. Contractors will comply with Douglas County and State on-site management, security, safety, and 
environmental and clean-up requirements. Appropriate security around the building site shall be provided 
to avoid injury. 

6. Only certified and bonded workers may work on EPCC property. 

7. Only personnel directly related to the construction activity are allowed on-site. Friends and families of 
construction workers are not permitted to enter EPCC grounds or use Club beaches/facilities at any time. 

8. Construction workers and sub-contractors who bring pets to work shall keep their animal(s) leashed on-site. 

9. The site shall be placarded with the 24-hour emergency contact number of the General Contractor. 

10. Construction may only be performed from 7 AM to 7PM Monday through Friday consistent with Douglas 
County ordinances. Only limited construction activity, not involving heavy construction vehicles (i.e. 
Cranes, graders, cement trucks, bobcats, etc.), and loud industrial/construction tools (i.e. jackhammers, 
table/radial hand power saws, nail-guns, etc.) is permitted from 8AM through 7PM Saturday and Sunday. 
Weekend work may be done providing all power tools are located within the structure to minimize noise. 
No construction of any kind is permitted over the following 3-day holiday weekends: Memorial Day, 4th 
of July and Labor Day and on Thanksgiving, Christmas and New Year's Eve. 

11. Assigned Contractor gate codes are to be used exclusively for entry to EPCC. This gate code will be 
assigned by the Security Committee Administrator and will expire upon completion of the project. 
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12. The construction site shall be maintained in an organized manner throughout the building period. The 

roadway in front of the project will be swept or otherwise cleared of debris, including nails/screws at 
the end of each working day. 

13. Construction workers shall not park on other Unit Owner properties without first receiving approval 
from the Unit Owner. Non-essential construction worker vehicles (those not absolutely required on-site) 
shall park at the Caretakers parking area. 

14. The Unit Owner and/or Contractors shall be responsible for any damage to EPCC and Unit Owner 
property. Contractor personnel shall report any damage immediately to the EPCC Caretaker and the 
impacted Unit Owner. 

15. The General Contractor shall coordinate construction activity so as to avoid blocking roadways and 
encroaching on adjacent Unit Owner property. The Caretaker shall be notified in advance in the event that 
roadways may need to be blocked for a short period of time to accomplish essential construction activities, 
which can only be performed by vehicles required to be positioned in the street. Notification shall be 
provided well in advance of the construction activity so as to allow impacted Unit Owners to have access 
to and from their property. Construction vehicles may not be allowed to block roadways for extended 
periods except for immediate loading and unloading. Appropriate signage notifying other Unit Owners of 
road blockages shall be positioned well up-stream of the construction activity. 

16. Construction vehicles, materials and equipment shall not be left on roadways so as to block or 
restrict emergency vehicle access. 

17. Vehicles, equipment, construction materials and supporting tools shall not be stored for any period of time on 
Elk Point Country Club common property or roadways. Such vehicles and materials may not be stored on 
another Unit Owner's property even if the Unit Owner has given such approval (see EPCCHOA By-Laws 
Article XVI, section 3). Equipment and material to be on site to facilitate new construction /remodeling shall 
be planned for immediate use so as to avoid unsightly appearance within the Community. 

18. Contractors shall not use other Unit Owner utilities including water without first receiving approval 
from the affected Unit Owner. 

19. No loud music may be played while on-site. 

20. No fires are to be used to clean-up construction debris. 

21. Portable toilets shall be serviced appropriately so as to minimize offensive odors carrying over to 
adjacent Unit Owner properties. 

22. Damage to EPCC common property and roadways shall be repaired in a timely manner and 
in a fashion approved by EPCC 

23. The Unit Owner must complete all exterior construction per the approved plans within four ( 4) 
months of final Douglas County/TRP A approvals and issuance of a certification of occupancy. 

24. FORM 6: ACKNOWLEDGEMENT OF CONSTRUCTIONS RULES must be signed by the Unit 
Owner and the general contractor prior to the start of construction and returned to the EPCC BOD. 
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EPCC Executive Board 

Original Release 5/18/2011 
Amended 7/6/2013 
Amended 9/21/2013 
Amended 1/18/14 
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Section 6: Marina/Boating Rules 

In order to provide for the safety, health and comfort of all persons, the following marina rules shall be 
observed by all users: 

1. Only Unit Owners of EPCC in good standing may use the Marina and operate watercraft within it. Guests 
and renters may not launch or operate any watercraft within the Marina. 

2. All watercraft, including jet skis, kayaks, canoes and sailing vessels not owned exclusively by 
EPCC members will not be allowed in the Marina. 

3. Boathouse and slip assignment will be accomplished as outlined in EPCC document "Managing Boathouse/ 
Slip Assignment Procedures". Marina slips are restricted to individuals that have been granted seasonal or 
weekly use of a slip by the EPCC MOC. Slip assignment, along with the period of use, will be designated on 
the vessel's EPCC MOC vessel permit. 

4. Unit Owners who have paid and been assigned a slip or boathouse may not allow other Unit Owners to use 
or share their assignments. 

5. Unit Owners who have had their membership rights suspended shall immediately remove their vessel(s) and 
trailers from the Marina and EPCC property once notified. 

6. The EPCC Marina does not operate on the basis of "temporary use or vacant slips". Any Unit Owner using a 
vacant slip is subject to payment of a use fee for that slip at the current weekly rate as set by the EPCC 
Executive Board. 

7. For the safety and convenience of all EPCC members who have not paid for and been assigned a slip, The 
Unit Owner's vessel may enter the Marina to embark or disembark passengers, load supplies or to effect 
recovery of the vessel onto a trailer. In doing so, the Unit Owner may temporarily use any vacant slip 
provided the Unit Owner remains with the vessel throughout the process. The Unit Owner shall be required 
to immediately move from the slip if the assigned user arrives in the Marina. Any vessel in the Marina on a 
temporary basis and left unattended in a vacant slip will be subject to paying the weekly slip rate. The Unit 
Owner shall coordinate gate access to the Marina through the Caretaker or Marina Operating Committee 
member. 

8. All EPCC Unit Owners using the marina boat launch or slips are required to have a current EPCC HOA 
vessel permit sticker displayed on the windscreen of the watercraft for the current boating season. The 
sticker is provided by the EPCC MOC or EPCC Caretaker upon receipt of all required documentation and 
user fees as specified in "Section 7: Marina Boathouse and Slip Management Procedures". 

9. All watercraft in the Marina shall be operated according to the Navigational Laws of the United States, and 
the State of Nevada and California. Watercraft not placarded or identified as required by law, or without 
current EPCC permits, will not be permitted in the Marina. 

10. All marina users agree to provide copies of current watercraft insurance, registration, signed Marina 
Rules and applicable use fees as specified in "Section 7: Marina Boathouse and Slip Management 
Procedures" prior to launching their vessel. 
11. All watercraft must be inspected for invasive species as legally required before launch. The Caretaker 
is authorized by the regulatory agencies and EPCC to permit entry to the launch ramp, perform the 
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'- 'WI inspection and provide the required EPCC user placarding with reasonable advanced notice. Unit Owners 
requiring the use of the launching/recovery ramp and Marina gate shall have their vessel and trailer in 
position and ready for inspection prior to the arrival of the Caretaker. 

12. Watercraft must be moored in their assigned slip. Vessels granted a slip assignment will have a 
different colored vessel permit, for easy identification, from vessels not having a slip. 

13. Watercraft shall not dimensionally exceed a hull length of twenty-three (23) feet in length and a beam 
width of eight feet six inches (8' 6") so as to avoid damage to vessels moored in adjacent slips. All 
watercraft shall be secured in their slips in a manner acceptable to the EPCC MOC and shall not encroach on 
the space of the adjacent slip or dock walkways. Non-compliance will result in the Unit Owner being 
required to remove the vessel from the Marina. If after notice, no action is taken then the MOC will properly 
secure the vessel and a service fee of $100 will be charged to the Unit Owner. 

14. EPCC MOC may inspect all watercraft in the marina at any time to determine their adherence to 
seaworthy conditions, local safety requirements and federal safety requirement. 

15. All watercraft using the Marina shall be in a seaworthy condition, and not constitute a fire hazard, if after 
notice of non-compliance and no action is taken then the vessel will be removed from the Marina at the 
user's expense. Any vessel, which appears to be sinking, or be in such damaged condition as to prevent the 
use of the marina by any other permitted user, shall be removed by the vessel Unit Owner or by the user 
having custody of said vessel. If neither is available, the EPCC MOC will remove the vessel at the permitted 
user's expense. 

16. Watercraft shall not be operated in excess of 5 miles per hour, while inside the Marina and within 50 
yards of the EPCC beach and Marina channel entrance area. 

17. No watercraft of any kind shall be operated within the water swimming area bounded by the ropes off 
the EPCC beach. 

18. No fishing, swimming or diving will be permitted within the Marina. 

19. No one shall store supplies, materials, accessories or other debris upon any dock walkway, nor 
construct thereupon any structures. 

20. No refuse or debris shall be thrown overboard. Garbage and other debris shall be deposited in cans 
supplied for this purpose. 

21. Noise shall be kept at a minimum at all times. 

22. Disorderly conduct that might injure a person, cause damage to property or harm the reputation of 
EPCC MOC shall be cause for immediate removal of the watercraft and the persons in question from the 
Marina. EPCC reserves the right to revoke the use of a Unit Owner's slip assignment at any time for such 
conduct and no fees will be refunded. 

23. Boaters entering or exiting the marina shall sound a warning horn well in advance of entering the channel 
to the Marina so as to avoid collision between vessels, or damage to the Marina. No kayaks, stand up 
paddleboards, canoes or other non-motorized vessels may enter or operate in the marina. 
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�~� """ 26. FORM 7: BOATHOUSE AND SLIP RENEWAL APPLICATION AND ACKNOWLEDGEMENT 
OF MARINA/BOATING RULES must be signed by the Unit Owner prior to the Marina opening. 

Elk Point Country Club HOA 
Adopted 12-07-08 
Amended 9-21-13 
Amended 3-15-14 
Adopted 9-14-19 & 10-26-19 
Amended 12-7-2019 
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Section 7: Marina Boathouse and Slip Management Procedures 

Assignment of Boat Slips and Boathouses 

1. Assignment of facilities shall be made annually as follows by the Elk Point Marina Operating Committee 
(EPCC MOC) and Executive Board. 

2. Definitions 

a. Boating Season - The period running from May 1st of each year to April 30th of the following year. 
b. Master List - The document identifying EPCC Owner applicants in post-marked date order used by the 

Marina Operating Committee to facilitate initial and subsequent draws of watercraft slip/boathouses 
assignees. 

Conditions of Assignment 

3. Assignees must be Unit Owners of EPCC in good standing and own a watercraft at the time of application. 
Applications for watercraft not owned exclusively by EPCC members will not be allowed. 

4. FORM 7: BOATHOUSE AND SLIP RENEWAL APPLICATION AND ACKNOWLEDGEMENT OF 
MARINA/BOATING RULES must be signed and returned to the EPCC BOD. 

5. All Marina users agree to maintain watercraft liability insurance in the amount of $300,000 or more 
combined single limit. Elk Point Country Club shall be named as an additional insured on the Unit Owner's 
policy. 

a. Only boats and watercraft related equipment may be stored in boathouses. 
b. Assignees must comply with all EPCC policies/rules for use of boathouses/Marina. 
c. Assignment will be limited to one boathouse/slip per Unit Owner, unless there are open slips or 

boathouses after the annual draw is complete and all Unit Owners on the "Master" list have been 
satisfied. 

d. Assignees may not sub-let assigned facilities to third parties or allow non-Elk Point Country Club 
members use of the facilities. Assignees are responsible for any damage to the facilities they are 
assigned. A joint inspection by Assignee and the Marina Committee shall be conducted with both 
parties signing off on "the as inspected" condition of the facilities prior to use and transfer. 

e. Assignees, as applicable agree to complete transfer of boathouses/slips consistent with Marina Operating 
requirements by no later than April 30th. 

f. Assignment of boathouses requires acceptance of a boat slip as well. 
g. Unit Owners whose membership rights have been suspended shall remove their watercraft and trailer(s) 

from the Marina and EPCC property immediately once notified. They shall forfeit the balance of their 
paid slip and boathouse fees until their membership rights have been restored. Upon restoration of 
membership rights, the Unit Owner may resubmit application for a slip and or boathouse assignment. 

6. Assignment Process 

a. The Marina Operating Committee (EPCC MOC) shall manage the Boathouse/Slip application and 
assignment process. 
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b. The EPCC MOC shall provide a letter and application covering participation in the assignment process 

to all Unit Owners by no later than February 1st of each year along with the user fee for boathouses 
and slips. 

c. All interested Unit Owners shall submit their applications for annual boathouse / slip assignment by mail 
as directed by the EPCC MOC. A current copy of watercraft registration, insurance and signed EPCC 
Marina Operating Rules shall be provided with the mailed application. Application, supporting 
documentation and required user fees must be received by the EPCC MOC prior to March 1st in order to 
participate in the coming year's assignment process. Applications postmarked after that date will not be 
included in the draw. Applications will only be accepted through the mail. 

7. The Committee shall create a Master List of applicants. The list may only be updated after the Annual 
Draw by receipt of mailed applications. The list will be maintained in order of postmarked date following 
the March 1st deadline, until a new list is created at the next Annual Draw. 

a. The EPCC MOC, upon completion of the assignment process will notify the Unit Owner of their 
boathouse and/or slip number. 

b. Unit Owners requesting weekly slip use after the annual boathouse/ slip assignment must also provide 
copies of current watercraft registration, insurance, signed Marina Rules along with applicable user fees 
to the EPCC MOC prior to launching their watercraft. 

c. All applicable documentation, and payment of user fees is required in order to receive EPCC MOC 
authorization to receive required EPCC watercraft /trailer stickers and launch any watercraft. 

d. In the event that an Applicant chooses not to participate in a draw for which they are entitled, their name 
shall drop to the bottom of the list for that year. New applicants will then be placed on the list following 
that of the declining Applicant. 

e. Selection of assignees and terms shall be made on or before March 30th of each year. 
f. The Committee shall draw from the applicant Master List to determine the 21 boathouse/slip Assignees. 

The draw shall be continued for the remaining boat slips until all available slips and/or applicants are 
exhausted. If there are applicants remaining after all boathouses and/or slips are assigned, the draw will 
be continued in order to establish a numerical order for the Unit Owners remaining on the Master List. 
These applicants may be assigned fractional assignments for the year in which a draw is made if they 
become available. 

g. Each draw shall include all applicants whether new or previous assignment holders. 
h. Assignees whose assignment period is ending must re-apply as outlined above if they want to continue 

participation in the next annual draw. 
1. Late applicants may only be assigned a slip for one year ifthere is availability after first satisfying all 

Master List applicants for the year in question. 

8. Term of Assignment 

a. Initial draw and assignment of boathouses/slips will be made for periods of 2, 3, 4 and 5 years. 
b. Assignment shall be made in 1 group of 6 (2-year assignment), 1 group of 5 (3 year), 1 group of 5 ( 4 

year), and 1 group of 5 (5 year). 
c. At the end of year 2 all 2-year assignments will be re-drawn on the basis of 4-year assignments. At the 

end of year three all 3-year assignments will be re-drawn on the basis of 4 years and so on with year 4 
and 5 assignments so as to establish a rotation. 

d. Each draw shall include all applicants whether new or previous assignment holders. 
e. The draw shall be made from an equal number of coupons to applicants with an appropriate number 

marked as assignment coupons for the number up for draw in the assignment group. 
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9. Reassignment of Terms Not Completed Boathouse/slip assignments will be returned to the pool for 
Assignees who sell their homes or elect to drop out of participation in the Marina. 

a. Re-assignments will only be made for the time remaining on the original assignment. The Committee 
may at its discretion not re-assign the boathouse/slip if not cost/effective (from the Assignees 
perspective) against the time remaining. 

b. The "Master" list shall be used to determine re-assignments. 

Adopted December 7, 2008 
Amended September 21, 2013 
Amended March 15, 2014 
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Section 8: CellGate Policy 
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Section 9: Caretaker Role and Responsibilities 

Adopted by the Executive Board March 12, 2016 

.L INTRODUCTION 

The Caretaker acts as an agent of The Executive Board and performs routine assignments as specified by the 
Board. These tasks represent a specific set of activities which are at a minimum to be accomplished at 
frequencies specified by the Board. 

This document shall supersede all other documents that may define required Caretaker work activities. The 
Caretaker's job description shall reference this document as the principal document defining his assigned tasks. 

The Caretaker shall formally maintain a log of completion of these tasks to facilitate performance reviews 
by the Board. This log shall be submitted to the Association Secretary monthly. 

Tasks and frequencies shall be reviewed bi-annually by the Executive Board with input from the Caretaker. 
Task and frequency changes shall be incorporated into this document. 

Assigned Caretaker work activities are outlined in the following sections: 

ADMINISTRATIVE 
GROUNDS, STRUCTURES AND RELATED SYSTEMS AND EQUIPMENT 
LANDSCAPE AND RELATED EQUIPMENT 

2. ADMINISTRATIVE 

Elk Point Country Club Homeowners Association 
General Requirements 
Administrative Activities / Responsibilities 
Adopted January 9, 2016 

a. General Management 

1. The following activities are assigned to the Association Caretaker unless specified differently. 
u. Frequency for accomplishing activity is defined for each task and may be adjusted for regulatory 

agency or EPCC requirement. 
m. All changes to activity, frequency or responsibility shall be approved by the Executive Board and 

reflected in this document. 

b. Maintenance of Unit Owner Property Access Log 

Working with the Club Secretary, the Caretaker shall maintain a log of all Unit Owner forms authorizing 
entry into their homes in their absence. The log shall be updated annually. 

c. Douglas County Sewer District Reporting 

Monthly - Report monthly water usage totals to Douglas County Water/Sewer District. 
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