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Defendants hereby incoq:iorate by reference and reserve the right to use any and all 

documents/exhibits., demonstrative or otherwise, produced by all pa,tics pursuant to N RC 

16.1 (a)(3 )(C). 

Defendants hereby reserve the right to object to all documents produced by all pmiie · 

pursuant to NRCP 16. l(a){3}(C). 

Defendants hereby reserve the right to supplement the above list of documents a. 

discovery continues in this litigation. 

DA TED this 7th day of October. 2020. 

RESNICK & LOUIS. P.C. ,,, 
;I' • .~ 

t 

By: ------------------
Prescott Jones, Esq., 
Nevada Bar No. l 1617 
Joshua Y. Ang, Esq., 
Nevada Bar No. 14026 
8925 W. Russell Road. Suite 220 
Las Vegas, NV 89148 
Allorneys.fi,r Defendant, 
Elk Point Country Cluh l-fomem1.•11ers Assn.. Inc. 

6 

A.App._501 



CERTIFICATE OF SERVICE 

l HEREBY CERTfFY that service of the frwegoing DEFENDANT ELK 

J POINT COUTNRY CLUB HOMEOWNERS ASSOCIATION. INC.'S FIRST 

4 SUPPLEMENTAL DISCLOSURE OF WITNESSES AND PRODUCTION OF 

5 DOCUMENTS PURSUANT TO NRCP 16.1 was served this 7th day of October, 

6 2020, by: 
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BY U.S. MAIL: by placing the document(s) listed above in a sealed envelope 
with postage thereon fully prepaid, in the United States mail at Las Vegas. 
Nevada, addressed as set forth below. 

BY FACSIMILE: by transmitting via facsimile the document(s) listed ahovc to 
the fax number(s) set forth below on this date before 5:00 p.tn. pursuant to 
EDCR Rule 7 .26(a). A printed transmission record is attached to the file copy of 
this document. 

BY PERSONAL SERVICE: by causing personal delivery by an employee of 
Resnick & Louis, P.C. of the document(s) listed above to the person(s) at the 
address( es) set forth below. 

BY ELECTRONIC SERVICE: by transmitting via the Court's electronic !~ling 
services the documcnl(s) listed above to the Counsel set forth on the service list 
on this date. 

19 Karen L. Winters, Esq. 

20 

21 

Tl 

24 

25 

26 

27 

28 

LAW OFFICE OF KAREN L. \VINTERS 
P.O. Box 1987 
Minden, NV 89423 
Counselfor Plaint(ll 

_,,'>\J,_) 
An Employee of Res . .1.c. 
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A.App._502 
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IN THE NINTH JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF DOUGLAS 

--000--

JEROME MORETTO, Trustee of 
the Jerome F. Moretto 2006 
Trust, 

Plaintiffs, 

vs. Case No. 19-CV-0242 

ELK POINT COUNTRY CLUB 
HOMEOWNERS ASSOCIATION, 
INC., a Nevada Non-profit 
corporation, and DOES 1 -
10, inclusive, 

Defendant. 

----------------I 

DEPOSITION OF 

CHARLES JENNINGS 

Wednesday, July 22, 2020 

REPORTED BY: DIANE K. LUSICH, Nevada CSR NO. 181 

Calif. CSR NO. 5218 
Job No. L20-119 

CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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MORETTO v. EPCC 

A.App._504 
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A P P E A R A N C E S 

On Behalf of the Plaintiff: 

LAW OFFICES OF KAREN L. WINTERS 
1594 MONO Avenue 
Minden, Nevada 89423 
775.782.7933 - Phone 
kwinters@nevada-law.us 

BY: KAREN L. WINTERS, Attorney at Law 

On Behalf of the Defendant: 

RESNICK & LEWIS 
8925 West Russell Road 
Suite 220 
Las Vegas, Nevada 89148 
702.997.1029 - Phone 
pjones@rlattorneys.com 

BY: PRESCOTT JONES, Attorney at Law 

Also Present: 

--000--

CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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MORETTO v. EPCC 

A.App._505 
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I N D E X 

EXAMINATIONS 

Examination by Ms. Winters 

E X H I B I T S 

PLAINTIFF EXHIBITS 
MARKED FOR IDENTIFICATION 

1 

2 

3 

4 

5 

6 

A copy of a Memorandum to Petar Kontich 
from Jim Cavilia dated November 21, 
2017, Re: HOA Board Authority Regarding 
Rules (2 pages) 

A copy of EPCC Architectural Committee 
Minutes dated February 13, 2017, 
conference call 7:00 - 8:30 p.m., Draft 
(1 page) 

A copy of am email from Charles Jennings 
to Fred Hanker, Petar Kontich, Cathy 
Oyster, Ralf Nielsen and William Zeller 
sent Sunday, January 28, 2018, 3:34 
p.m., Subject: Minutes Architectural 
Committee Meeting 1.26.18 (3 pages) 

A copy of a cover letter dated December 1, 
2017, to the members of Elk Point Country 
Club - HOA, Subject: Proposed 
Architectural Guidelines and Standards 
with information package and advisory 
ballot presenting guidelines for 
construction within EPCC (13 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018 (1 page) 

A copy of Elk Point Board of Directors 
Meeting Board Minutes, Saturday, March 
31, 2018 at 12:00 p.m. (3 pages) 

--000--
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CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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14 

E X H I B I T S 

A copy of Elk Point Country Club 
Homeowners Association General Rules 
and Regulations Adopted July 4, 1998, 
Last Revised April 24, 2017 (4 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Saturday, October 21, 2017 at 12:00 
p.m. (3 pages) 

A copy of Elk Point Country Club 
Homeowners Association Board of 
Directors Meeting Board Minutes, 
Monday, November 27, 2017 at 12:00 
p.m. (4 pages) 

A copy of an EPCC Architectural 
Committee Analysis Advisory Ballot 
Response January 30, 2018, Revised 
February 20, 2018 (1 page) 

A copy of an email from Jerry and Deb 
Moretto dated Sat, Nov 3, 2018 at 6:02 
p.m., to Bob Felton (1 page) 

A copy of an email from Suzanne Dante 
to Charles Jennings dated Monday, 
January 29, 2018, Subject: Vote from 
Suzanne Dante, with attached advisory 
ballots and homeowner information 
(22 pages) 

A copy of an email from Charles 
Jennings to Fred Hanker, Petar 
Kontich, Cathy Oyster, Ralf Nielsen, 
William Zeller, Doreen Andriacchi, 
Nancy Gilbert, Martha Zeller, James 
Gosline and Jim Cavilia, dated Friday, 
January 19, 2018, Subject: EPCC 
Advisory Ballot Response (1 page) 

A copy of a letter dated May 12, 2018, 
to the Board Re: Architectural 
Guidelines Amendment Document Request, 

PAGE 
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CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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MORETTO v. EPCC 

A.App._507 
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15 

16 

17 

18 

E X H I B I T S 

Copies of communications between the 
Morettos and Robert Felton, JM0171 
through JM0180 (10 pages) 

A copy of Elk Point Country Club, 
Inc. Executive Board Meeting Agenda, 
Saturday, July 6, 2019 (2 pages) 

A copy of Elk Point Country Club 
Response to Moretto Letter November 1, 
2018 (14 pages) 

A copy of Elk Point Country Club 
General Ledger as of March 31, 2020 
(31 pages) 

--oOo--
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A. 

Q. 

A little over two years. 

What is your position on the Board? 

A. I'm the vice president. 

Q. Have you had any other positions on 

Elk Point Country Club Homeowners Association? 

A. I was a member of the Architectural 

Committee. 

Q. What dates were you a member of that 

committee? 

A. 

Q. 

committee? 

Repeat the question? 

What dates were you a member of that 

the 

A. From my recollection, it was somewhere 

late 2015 that that committee was formed. It could 

have been early 2016. 

Q. What position did you have on the 

Architectural Committee? 

A. Initially it was a group of homeowners 

that volunteered, so there was really no formal 

hierarchy. And then eventually, after we moved up to 

Elk Point probably in, sometime in late 2016, it was 

formalized into a chair and four volunteer members. 

Q. And when it was formally created in 2016, 

were you the chair? 

A. Yes. 

CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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MORETTO v. EPCC 
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meeting and then sign back in. 

MS. WINTERS: Yes. 

(Mr. Jennings and Mr. Jones dropped out of 

the zoom meeting deposition. Off the record.) 

(The time is approximately 3:30 p.m.) 

BY MS. WINTERS: 

Q. Let me run through a couple of things that 

I do have here noted, then we can take like a 

five-minute break, then I can double check everything. 

I want to ask Mr. Jennings if, can you hear me well 

enough? 

A. 

Q. 

Yes. Can you hear me? 

Yes. 

MS. WINTERS: And I assume that the 

reporter can also hear you. 

THE REPORTER: Yes. 

BY MS. WINTERS: 

Q. Okay. You mentioned that you don't recall 

specific emails that I have provided to you as 

exhibits in the course of this deposition, and so I 

have to ask, do you maintain a copy of the emails you 

get and give out regarding the homeowner association 

Board? 

MR. JONES: Object to form. 

THE WITNESS: The Board members, in 

CHARLES JENNINGS Evergreen Reporting (775) 588-6630 
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general, have correspondence on their individual email 

accounts, and, of course, that includes a lot of other 

emails from -- related to other subjects, so the 

official record of correspondence is kept by the 

secretary. 

BY MS. WINTERS: 

Q. Do you provide the secretary with a copy 

of all of your emails regarding homeowner association 

business? 

A. 

Q. 

No. 

So where would those records of your 

business with the homeowner association be kept? 

MR. JONES: Object to form. 

THE WITNESS: The meeting Minutes. 

BY MS. WINTERS: 

Q. I am talking about any communications that 

you have from and to people regarding HOA business 

that would be in emails or written documents. 

A. That's kept by the secretary. There is 

electronic copies of correspondence, and there is also 

attachments to the meeting Minutes. Those are part of 

our record. 

Q. Do you keep copies of your emails that you 

send out regarding homeowner association business? 

A. Not as a general rule. 
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Q. Do you keep the electronic copy of emails 

that you send out regarding homeowner association 

business? 

MR. JONES: Objection --

THE WITNESS: I am not the secretary, so 

it's a personal email account that has emails from all 

different sources. 

BY MS. WINTERS: 

Q. So you don't keep separate anything that 

has to do with business of the homeowner association 

Board, correct? 

A. No, that's correct. 

Q. So the secretary wouldn't have a copy of 

anyone's correspondence either that she would keep? 

MR. JONES: Object to form. 

THE WITNESS: As far as I know. 

BY MS. WINTERS: 

Q. Do you recall who would -- do you recall 

who recommended that there be an advisory board -- an 

advisory vote of the membership regarding the 

guidelines? 

A. I don't recall any specific individual. 

It might have been the Board, it might have been the 

Board's attorney. I wasn't on the Board, so ... 

Q. In all of the emails that I showed you 
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RESNICK & LOUIS, P.C. 
Prescott Jones, Esq., SBN:  11617  
pjones@rlattorneys.com  
Joshua Ang, Esq., SBN:  14026 
jang@rlattorneys.com  
8925 W. Russell Road, Suite 220 
Las Vegas, NV  89148 

Telephone: (702) 997-3800 

Facsimile: (702) 997-3800 

Attorneys for Defendant 
Elk Point Country Club Homeowners Assn., Inc. 

 

IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF DOUGLAS 

 

 

JEROME MORETTO, Trustee of the Jerome 

F. Moretto 2006 Trust,  

 

Plaintiffs, 

v. 

 

ELK POINT COUNTRY CLUB 

HOMEOWNERS ASSOCIATION, INC., a 

Nevada non-profit corporation, and DOES 1-10 

inclusive, 

 

Defendants. 

. 

  

CASE NO.: 19-CV-0242 

 

DEPT:   1 

 

DEFENDANT’S OPPOSITION TO 

PLAINTIFF’S MOTION FOR 

SUMMARY JUDGMENT 

  

Defendant, ELK POINT COUNTRY CLUB HOMEOWNERS ASSOCIATION, INC 

(hereinafter “Defendant” or “EPCC”), by and through their counsel of record, Prescott T. Jones, 

Esq. and Joshua Y. Ang, Esq. of the law firm Resnick & Louis, P.C., hereby submits this 

Opposition to the Plaintiff’s Motion for Summary Judgment.  

This Opposition is made and based upon the papers and pleadings on file with the Court, 

any exhibits attached, the Memorandum of Points and Authorities, and any oral argument  

/ / / 

/ / / 
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5. The EPCC Bylaws only allow the 

Executive Board to delegate its duties 

to an Election Committee for annual 

elections, and a Finance Committee for 

an annual audit. 

Id. 

6. Article III, Section 2 of the current 

Bylaws states that "The Executive 

Board shall have the power to conduct, 

manage and control the affairs and 

business of the Corporation, and to 

make rules and regulations not 

inconsistent with the laws of 

the State of Nevada, the Articles of 

Incorporation, and the Bylaws of the 

Corporation." 

Undisputed that this is language within the 

Bylaws, but Plaintiff’s interpretation thereof 

is disputed. See Exhibit C, [EPCC Bylaws 

(pg 4-7)]. 

7. The Architectural Review Committee 

meetings were not properly noticed to 

any unit members. 

Disputed that any notice requirement existed 

at all. See NRS 116.31083 and NRS 

116.31085 and plain language contrary to 

this interpretation. 

8. EPCC operates common areas and 

facilities for the benefit of the fee title 

owners of individual units within its 

development. 

Undisputed to the extent that this describes 

in part the scope of the EPCC Board’s duties, 

but irrelevant to the outcome of this motion. 

9. The development currently consists of 

approximately 99 parcels ("units"). 

Undisputed that this is roughly correct, but 

irrelevant to the outcome of this motion. 

10. When EPCC first chose to allow for fee 

title transfer of parcels within the EPCC 

to individual members through 

amendments to its Bylaws in 

1929, each deed of conveyance 

contained a provision stating that: "It is 

expressly understood that the Grantee 

hereof and the property and 

premises hereby conveyed shall be 

subject at all times to the by-laws, rules 

and regulations of said granter, which 

shall in turn bind every subsequent 

grantee, his or her executors, 

administrators, successors, or assigns." 

Positions taken in inadmissible prior briefing 

are non-binding at the time of trial, and 

Plaintiff has not presented any affirmative 

evidence that this is true. Thus, disputed. 

Nevertheless, even if it is true that each deed 

of conveyance contained this provision, as 

assumed below, its meaning and manner 

application does not lead to Plaintiff’s 

desired conclusion. 

11. For the last 95 years, from the inception 

of EPCC in 1925 to the present, the 

only "rules and regulations" effecting 

individual units addressed general 

construction of improvement 

requirements on the individual parcels. 

Positions taken in inadmissible prior briefing 

are non-binding at the time of trial, and 

Plaintiff has not presented any affirmative 

evidence that this is true. Thus, disputed. 

Nevertheless, even if this fact is true, it is 

wholly irrelevant to the outcome of this 

motion, which is about whether the Board 

may enact such guidelines, regardless of 
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whether they previously existed 

12. The remainder of the "rules and 

regulations" addressed the community 

governance and use of the beach, 

marina and common areas, capital 

improvements on the commonly owned 

portions of EPCC, governance of the 

Executive Board and EPCC, and the 

role of EPCC in approving 

transfers of the members' parcels. (The 

2019 set of rules also includes rules 

regarding renters, which is the subject 

of separate litigation with EPCC) 

Not disputed that the EPCC has rules and 

regulations addressing such issues in 2019, 

but this is not the full extent of all rules and 

regulation of EPCC during this timeframe. 
See Exhibit D, [December 2019 ACDSG 

version + Declaration of Authenticity]. 

13. Jerome Moretto, Trustee of the Jerome 

F. Moretto 2006 Trust ("Moretto") is 

the fee title owner of that certain 

residential individual unit commonly 

known as 476 Lakeview Avenue, 

Zephyr Cove, Nevada, which is located 

within, and a part of the EPCC 

development. 

Undisputed, but irrelevant to the outcome of 

this motion.  

14. Moretto, either as trustee of the Jerome 

F. Moretto 2006 Trust or individually, 

has owned the residence since 1990. 

Id. 

15. Moretto's fee title interest in this 

property contains no view restrictions, 

view easements, building setback 

requirements, minimum garage 

space restrictions, building size 

restrictions, landscaping restrictions, 

easements for public sidewalks, or any 

other real property restriction 

set forth in the initial "Architectural and 

Design Control Standards and 

Guidelines" ("Guidelines") enacted on 

March 31, 2018. 

Disputed insofar as the meaning of “fee title 

interest” is vague and ambiguous. 

Undisputed insofar as it appears to imply that 

restrictions imposed by the March 31, 2018 

architectural guidelines of EPCC are not 

written into Moretto’s deed of ownership 

over the subject property; nevertheless, 

irrelevant to the outcome of this motion. 

16. Parts of the Moretto residence are 80 

years old and not constructed to today's 

building codes and requirements. 

Undisputed, but irrelevant to the outcome of 

this motion. 

17. On March 31, 2018, the Executive 

Board of EPCC enacted the Guidelines 

purportedly regulating design, 

architecture and construction of 

improvements on real property 

individual units within the boundaries 

of EPCC. 

Id. 

18. The initial Guidelines adopted on Undisputed that the quoted language exists 
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March 31, 2018 state that the duties of 

the Architectural Review Committee 

created in the Guidelines (the 

"Committee") include applying and 

enforcing the Guidelines as the 

Committee "sees fit". 

within the March 31, 2018 version of the 

subject architectural guidelines, but 

Plaintiff’s interpretation thereof, and the 

meaning in the total context thereof is 

disputed. Moreover, this version of the 

guidelines was superseded by a December 

2019 version changing this provision. See 
Exhibit E, [March 2018 ACDSG]. 

19. The Board changed Section 6 of the 

initial Guidelines in the current version 

of the Guidelines, in that the Committee 

is identified as an "agent of the EPCC, 

as directed by the Board", its duties 

continue to include applying 

and enforcing the Guidelines. 

Disputed; this quotes the operative 

December 2019 guidelines out of context. 

Not directly relevant to the dispute at hand, 

however. See Exhibit D, [December 2019 

ACDSG version at pg. 11 + Declaration of 

Authenticity]. 

20. The March 31, 2018 Guidelines attempt 

to impose restrictive covenants on 

Moretto's individual unit. by imposing 

setback requirements on improvements 

that would effectively take Moretto's 

property right to rebuild even in the 

event of fire or natural catastrophe 

without Moretto' s consent; and 

impose easements, including view 

easements which restrict buildings and 

landscaping on the Moretto property, 

beyond those originally in place at the 

time Moretto purchased the property 

and beyond the governmental 

restrictions placed on all land by the 

Tahoe Regional Planning Agency and 

Douglas County. 

Undisputed only that restrictions were 

imposed by said set of March 31, 2018 

architectural guidelines as to setbacks and as 

to the manner in which Moretto would be 

able to build/rebuild on his property, but 

dispute Plaintiff’s specific interpretations of 

these restrictions. However, wholly 

irrelevant to the outcome of this motion as 

superseded by a December 2019 version of 

said architectural guidelines. See Exhibit E, 

[March 2018 ACDSG]. 

21. The current version of the Guidelines, 

in Subparagraph 14(b) states that: 

"Exempt activities [from the 

Architectural Review Committee 

Process] are buildings damaged or 

destroyed by fire or other calamity that 

are rebuilt in substantial compliance 

with the design of the original 

structure.” 

Undisputed that the quoted language exists 

within the operative December 2019 version 

of the subject architectural guidelines, but 

Plaintiff’s interpretation thereof, and the 

meaning in the total context thereof is 

disputed. See Exhibit D, [December 2019 

ACDSG version at pg. 14 + Declaration of 

Authenticity]. 

22. The Guidelines have been amended 

twice since they were originally forced 

upon Mr. Moretto, in June and 

September 2018, and merged into a 

consolidated set of "Rules, Regulations 

and Guidelines" for EPCC on 

Undisputed, but irrelevant to the outcome of 

this motion. 
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September 14, 2019, which were later 

reiterated along with the rules 

governing the common areas, in 

December 2019. 

23. Moretto objected to the initial 

Guidelines and requested to present 

those objections to the Executive Board 

through a letter dated from May 12, 

2018. 

Id. 

24. The Executive Board finally included 

Moretto's objections and issues on the 

December 15, 2018 agenda of the 

Executive Board monthly meeting. 

NRS 116.31087 requires a hearing at 

the next regularly scheduled (monthly) 

meeting. It took seven months. The 

hearing on December 15, 2018 occurred 

before the Executive Board and a 

certified court reporter on said date. 

Undisputed, but irrelevant to the outcome of 

this motion. 

25. Moretto's objections, contained in his 

May 12, 2018 letter, include that: (1) 

the Executive Board had no authority 

over the individual units under the 

Bylaws to create a "Design Review 

Committee" (hereinafter, the 

"Committee") delegating the Executive 

Board's authority to a committee to 

develop rules and regulations 

governing the design, architecture and 

construction of improvements within 

EPCC boundaries in violation of NRS 

116.3106; (2) the Guidelines create 

rules that result in arbitrary and 

capricious enforcement in violation of 

NRS 116.31065(1); (3) the Guidelines 

are vague and not sufficiently explicit 

to inform unit property owners for 

compliance in violation of NRS 

116.31065(2); ( 4) the Guidelines allow 

for imposition of fines in violation of 

the requirements set forth in NRS 

116.31031 which is a violation of NRS 

116.31065(6); (5) the Guidelines allow 

for a variance from the Guidelines at 

the discretion of the Committee 

with no objective standard in violation 

of NRS 116.31065(5); (6) the 

Undisputed as this fact only refers to the 

contents of Moretto’s own letter to the 

Board, which is irrelevant to the outcome of 

this motion. 
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Guidelines purport to create real 

property restrictions which are 

restrictive covenants on individual units 

taken ultra vires; (7) the Guidelines 

impose setback requirements, without 

Moretto's consent, on improvements 

that would effectively take Moretto's 

property right to rebuild for any 

reason; and (8) the Guidelines impose 

easements, including view easements 

and a pedestrian walkway easement, 

which are restrictive covenants taken 

ultra vires on individual units. 

26. Subparagraph XII(2) of the initial 

Guidelines states that the Committee is 

given 45 days to review any 

'Application' for modification, new 

construction, painting, replacing light 

fixtures, etc. on any unit, without regard 

to the size or complexity of the 

proposed work to be done. 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of these restrictions. 

However, wholly irrelevant to the outcome 

of this motion as superseded by a December 

2019 version of said architectural guidelines. 
See Exhibit E, [March 2018 ACDSG at pg. 

4-6]. 

27. The 45-day review period has no 

connection to the size of the project, 

and further fails to take into 

consideration the time of year at which 

any Application is made which would 

effect some projects under TRPA rules 

and regulations. 

Disputed- this is a subjective, out of context 

qualitative assessment of the subject 

architectural guidelines made by Plaintiff, 

and as assessment of law as to their 

interaction with TRPA regulations. See 
Exhibit E, [March 2018 ACDSG at pg. 4-6]. 

28. At XII(3), the Guidelines state that the 

"Committee may recommend 

disapproval ... [of] any Application ... 

for purely aesthetic reasons." 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of these restrictions. See 
Exhibit E, [March 2018 ACDSG at pg. 4-6]. 

However, wholly irrelevant to the outcome 

of this motion as superseded by a December 

2019 version of said architectural guidelines. 

29. "Aesthetics", by definition, are the 

subjective conclusions of individuals as 

to what constitutes "beauty" and "good 

taste". As a result, any Committee or 

Board member can decide to 

disapprove an Application based solely 

on their individual sense of beauty or 

good taste, without even considering 

the aesthetic value to the unit owner. 

The two examples stated in Undisputed 

Disputed. The applicable December 2019 

version of the architectural guidelines 

provide specific parameters for “aesthetic 

acceptability.” See Exhibit D, [December 

2019 ACDSG version at pg. 14-15 + 

Declaration of Authenticity]. 
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Fact Nos. 26 and 28 remain in the 

current version Guidelines. 

30. Not only does the Major Application 

process increase the cost to be paid to 

the Committee, but it increases the cost 

of the project itself, since Paragraph 

XIII requires extensive blueprints and 

documentation to be submitted to the 

Committee for any "Major Project". 

Disputed, but also irrelevant to the outcome 

of this motion. 

31. The Committee could decide that 

something as simple as replacing a 

garage door to be a "Major Project", 

greatly increasing the cost of each 

planned improvement of a residence. 

The current version of the Guidelines 

reduces this application review fee to 

$200, but imposes the same extensive 

documentation as the initial Guidelines. 

Disputed, the December 2019 version of the 

architectural guidelines specifies in detail 

what is a “Major Project.” See Exhibit D, 

[December 2019 ACDSG version at pg. 16-

17 + Declaration of Authenticity]. 

32. The latest iteration of the Guidelines 

also retains restrictive covenants that 

would impose setback requirements and 

view easements restricting building size 

and height and landscaping on the 

Moretto property. 

Undisputed that language which could have 

this effect exists in the current set of 

architectural guidelines, but dispute 

Plaintiff’s specific interpretations of the total 

scope of the applicability of these 

restrictions. See Exhibit D, [December 2019 

ACDSG version at pg. 12-14 + Declaration 

of Authenticity]. 

33. Nowhere in the initial Guidelines is 

there any stated amounts for any fines 

(although there is an allusion to a "Fine 

Schedule" at Paragraph XII, the 

schedule is not included in the 

Guidelines), which could result in fines 

exceeding those allowed under this 

statute. 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of the effects of this language. 

In any case, this set for guidelines has been 

superseded and is irrelevant. See Exhibit E, 

[March 2018 ACDSG at pg. 5]. 

34. As in the initial Guidelines, nowhere in 

the Current Guidelines is there any 

stated amounts for any fines (although 

there is an allusion to a "Fine Schedule" 

at Paragraph XII, the schedule is not 

included in the Guidelines), which 

could result in fines exceeding those 

allowed under this statute. 

Undisputed that the quoted language existed 

in the current set of architectural guidelines, 

but dispute Plaintiff’s specific interpretations 

of the effects of this language. See Exhibit 

D, [December 2019 ACDSG version at pg. 

14 + Declaration of Authenticity]. 

35. The initial Guidelines allow for a 

variance from the Guidelines at the 

discretion of the Committee 

with no objective standard. At 

Subparagraph XI(4), it allows a unit 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of the effects of this language. 

In any case, this set for guidelines has been 
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owner to request a variance of the 

"recommendation" that all 

construction not exceed 3500 square 

feet of floor area, but gives no 

indication why or under what 

circumstances a variance would be 

approved. 

superseded and is irrelevant. See Exhibit E, 

[March 2018 ACDSG at pg. 3-5]. 

36. Subparagraph XII of the initial 

Guidelines states that all Applications 

that include a variance would first be 

reviewed by the Committee, then 

forwarded to the Executive Board with 

the Committee's recommendation to 

approve or disapprove, however there is 

no guidance in that short paragraph to 

either the Committee or Executive 

Board in reaching their decisions. As a 

result, the requests for variances can be 

treated differently from unit owner to 

unit owner, with no consistency. 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of the effects of this language. 

In any case, this set for guidelines has been 

superseded and is irrelevant. See Exhibit E, 

[March 2018 ACDSG at pg. 3-5]. 

37. The current Guidelines appear to 

attempt to resolve this issue, through a 

more restrictive process for variances in 

Subparagraph 14(f), however Paragraph 

11 of the current Guidelines allow for 

amendments to the Guidelines on the 

recommendations of the Architectural 

Review Committee "as it sees fit", 

thereby allowing an amendment, 

however temporary, to be made on 

the recommendation of the Committee 

to the Board and without any unit 

owner involvement 

Undisputed that the quoted language existed 

in the current set of architectural guidelines, 

but dispute Plaintiff’s specific interpretations 

of the effects of this language. See Exhibit 

D, [December 2019 ACDSG version 

(context of totality) + Declaration of 

Authenticity]. 

38. The initial Guidelines allow for a 

variance from the Guidelines at the 

discretion of the Committee with no 

objective standard. At Subparagraph 

XI(4), it allows a unit owner to request 

a variance of the "recommendation" 

that all construction not exceed 3500 

square feet of floor area, but gives no 

indication why or under what 

circumstances a variance would be 

approved. 

Undisputed that the quoted language existed 

in the March 31, 2018 set of architectural 

guidelines, but dispute Plaintiff’s specific 

interpretations of the effects of this language. 

In any case, this set for guidelines has been 

superseded and is irrelevant. See Exhibit E, 

[March 2018 ACDSG at pg. 3-5]. 

39. Moretto's objections were not resolved 

at the Executive Board meeting, 

therefore Moretto filed an "Alternative 

Undisputed, but irrelevant to the outcome of 

this motion. 
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Dispute Resolution Claim Form with 

the Nevada Department of 

Business and Industry Real Estate 

Division, Office of the Ombudsman for 

Common-Interest Communities and 

Condominium Hotels" on March 28, 

2019, requesting mediation. 

40. Mediation between Moretto and EPCC 

occurred on May 31, 2019, which did 

not result in a resolution. The claim was 

closed by the Nevada Real Estate 

Division by letter dated June 20, 2019. 

Id. 

41. On August 3, 2019, the EPCC 

Executive Board held its monthly 

meeting. Included in the agenda 

was an item regarding "Revision and 

Consolidation of EPCC Rules and 

Regulations", and to "[d]iscuss the plan 

to review the ADCSG [the Guidelines] 

by ARC [the Committee]. 

Id. 

42. On August 13, 2019, Moretto received 

the proposed new EPCC "Rules, 

Regulations and Guidelines" intended 

to consolidate the individuals rules, 

including the Guidelines. 

Id. 

43. The proposed new guidelines contained 

substantially the same rules as those 

imposed by the March 31, 2018 

Guidelines, with the exception that the 

three-foot sidewalk easement imposed 

on unit owners became a 

'recommendation' rather than a 

requirement. The Guidelines have been 

amended at least twice, with the latest 

iteration contained within a set of 

"Rules and Regulations" issued in 

December 2019. 

Undisputed that the quoted language existed 

in the current set of architectural guidelines, 

but dispute Plaintiff’s specific interpretations 

of the effects of this language. See Exhibit 

D, [December 2019 ACDSG version at pg. 

12-14 + Declaration of Authenticity]. 

44. Mr. Moretto made a demand for EPCC 

records on May 12, 2018. Although 

some requested documents were 

provided prior to the 21 day statutory 

deadline, a number were not presented 

until December 7, 2018, and later. 

Do not dispute the date of Moretto’s request 

letter, dispute that any affirmative evidence 

to meet Plaintiff’s burden that applicable 

statutory documents were not timely 

provided has been presented by Plaintiff. See 
NRS 116.31175 & NRS 116.3118. 

45. Further requested documents were not 

provided until after the instant litigation 

began and at the hearing on the 

preliminary injunction in this matter on 

Id. 
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March 9, 2020. 

46. Others were not provided at all to date 

and were the subject of the Order 

Compelling Further Responses to 

discovery. 

Dispute that any statutorily required 

documents provided late during discovery; 

Plaintiff has not presented evidence to this 

effect. See NRS 116.31175 & NRS 

116.3118. 

47. In the Opposition to that Motion, EPCC 

identified 5,422 e-mails potentially 

discussing the Guidelines between 

Board members. Less than a dozen 

were provided in the further documents 

supplied. 

Id.- also irrelevant to the dispute at hand. See 
NRS 116.31175 & NRS 116.3118. 

 

II. LEGAL ARGUMENT 

 The subject motion by Plaintiff relies on numerous mischaracterizations of fact and law, 

as articulated in detail below. Summary judgment in Plaintiff’s favor is not warranted as to any 

of his causes of action. In fact, Defendant contends that Plaintiff’s claims are so legally and 

factually deficient that Defendant is entitled to summary judgment as to all of them. Yet, even if 

the Court does not find this to be the case, it is clear that questions of material fact remain as to 

each and every one of Plaintiff’s causes of action, sufficient to defeat the subject motion for 

summary judgment. 

1) Plaintiff’s Cause Of Action Alleging “Violation Of Constitutional Property 

Rights” Fails As A Matter Of Fact And Law (Discussed in Section “B” of the 

Subject Motion) 

 

First and foremost, Plaintiff has simply not pled a cognizable claim under Nevada law as 

to this cause of action. There is no specific cause of action under Nevada law specifying that 

relief may be obtained for a “Violation of Plaintiff’s Property Rights,” as pled in Plaintiff’s 

Complaint. Indeed, the manner in which this cause of action was articulated in the subject 

motion for summary judgment closely mirrors what was pled as to Plaintiff’s first cause of action 

for “Violation of EPCC’s Bylaws.” See Exhibit A, [Plaintiff’s Complaint]. Yet even by this line 

of logic articulated in the subject motion, Plaintiff’s claim fails. The simple crux of Plaintiff’s 

A.App._523 
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argument in the corresponding section of the subject motion is that, (allegedly and wrongly), 

EPCC simply never possessed the authority to enact the subject architectural guidelines to begin 

with, selectively quoting sections of the Bylaws and other documents as “evidence” that no such 

grant of authority exists.  

The irony is that Plaintiff’s own arguments herein undercut his assertion that EPCC’s 

Bylaws do not grant the authority to enact the sort of restrictions imposed by the subject 

Architectural Guidelines. Plaintiff concedes on pages 20-21 of the subject motion for summary 

judgment that it is permissible under Nevada law for the Bylaws of a Homeowner’s Association 

to grant the Executive Board the type of rule-making powers necessary to enacting the subject 

architectural guidelines. See Exhibit B, [Plaintiff’s MSJ at pg. 20-21]. Said Bylaws explicitly 

provide that:  

“The enumeration of the powers and duties of the Executive Board in these Bylaws shall 

not be construed to exclude all or any of the powers and duties, except insofar as the 

same are expressly prohibited or restricted by the provisions of these Bylaws or Articles 

of Incorporation, and the Board shall have and exercise all other powers and perform all 

such duties as may be granted by the laws of the State of Nevada and do not conflict with 

the provisions of these Bylaws and the Articles of Incorporation.” See Exhibit C, [EPCC 

Bylaws (pg 7-8)]. 

 

 Plaintiff has pointed out no provisions of the subject Bylaws which explicitly prohibit 

EPCC’s Board from enacting architectural guidelines in the vein of those at issue; each and 

every provision thereof cited to by Plaintiff only omits to specifically discuss this type of 

authority necessary for EPCC’s Board to enact the subject architectural guidelines altogether.  

See Exhibit B, [Plaintiff’s MSJ at pg. 18-22]. In fact, the clause of the Bylaws cited to by 

Plaintiff stating, “The Executive Board shall have the power to conduct, manage and control the 

affairs and business of the Corporation, and to make rules and regulations not inconsistent with 

the laws of the State of Nevada, the Articles of Incorporation, and the Bylaws of the 

Corporation," only serves to further support the notion that it was originally intended by said 
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Bylaws that the EPCC Executive Board should have any and all legal powers not specifically 

prohibited by said Bylaws, including the power to enact the subject architectural guidelines. .” 

See Exhibit C, [EPCC Bylaws (pg 7-8)]. 

The deed of conveyance clause cited to by Plaintiff stating, "It is expressly understood 

that the Grantee hereof and the property and premises hereby conveyed shall be subject at all 

times to the by-laws, rules and regulations of said grantor, which shall in turn bind every 

subsequent grantee, his or her executors, administrators, successors, or assigns," also only omits 

to specifically discuss the type of authority necessary for EPCC’s Board to enact the subject 

architectural guidelines altogether.   

 Thus, in the clear absence of any explicit prohibitions everywhere and anywhere against 

the EPCC Board exercising the type of powers necessary to enact the architectural guidelines at 

issue, where such powers may clearly be granted by an association’s bylaws under Nevada law 

(as conceded by Plaintiff), the subject Bylaws necessarily clearly and unambiguously granted 

such powers to EPCC’s Executive Board, through stating “…except insofar as the same are 

expressly prohibited or restricted by the provisions of these Bylaws or Articles of Incorporation, 

and the Board shall have and exercise all other powers and perform all such duties as may 

be granted by the laws of the State of Nevada and do not conflict with the provisions of these 

Bylaws and the Articles of Incorporation…” and “The Executive Board shall have the power to 

conduct, manage and control the affairs and business of the Corporation, and to make rules and 

regulations not inconsistent with the laws of the State of Nevada, the Articles of Incorporation, 

and the Bylaws of the Corporation."  See Exhibit B, [Plaintiff’s MSJ at pg. 18-22]; See Exhibit 

C, [EPCC Bylaws (pg 7-8)]. The powers to enact the subject architectural guidelines squarely 

fall within the aforementioned category of permissible powers for an association under Nevada 

law, as conceded by Plaintiff, and also necessarily fall into the category of powers explicitly 
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afforded to EPCC’s Executive Board by its Bylaws, given its explicit grant of all such legal 

powers insofar as not explicitly prohibited elsewhere (whereas articulated above, Plaintiff cannot 

demonstrate that any such explicit prohibits (express or implied) exist). 

 Furthermore, given this operative language of EPCC’s Bylaws (and the above articulated 

manner of operation), Plaintiff’s other arguments about the “corporate authority” of EPCC’s 

Executive Board being inadequate to permit the enactment of are wholly moot and inapposite.  

 Indeed, in this manner, it is clear that summary judgment should be granted to Defendant 

and not Plaintiff.  Nevertheless, even if the Court declines to grant Defendant summary judgment 

with regard to this issue at present, a substantial issue of material fact necessarily remains as to 

the how the subject Bylaws of EPCC should be interpreted and whether their language permits 

Defendant to enact the subject architectural guidelines. 

a. Ancillary Points As To The Scope Of The Present Version Of The 

Subject Architectural Guidelines 

 

Though moot per the aforementioned arguments, Defendant will address Plaintiff’s 

wrongful analysis as to the scope of current 2019 version of the subject architectural guidelines. 

The clause of the subject architectural guidelines’ 2019 version cited to by Plaintiff does not 

impose the types of restrictions alleged by Plaintiff, that would “eliminate Mr. Moretto' s right 

to remodel his home and bring it to current building codes in the event of fire or natural 

catastrophe, or prevent Mr. Moretto from tearing down the house and building a more modern, 

very different, house on the same footprint.” See Exhibit D, [December 2019 ACDSG version 

+ Declaration of Authenticity (pg 14)]. In fact, quite the contrary.  

In full, the clause of the 2019 version of the subject architectural guidelines at issue 

states:  

“Exempt Activities; Exempt activities are structural repair, structural modifications, 

structural remodeling, replacement of an existing roof with a metal roof, interior 

A.App._526 
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remodeling, buildings damaged or destroyed by fire or other similar calamity that are 

rebuilt in substantial compliance with the design of the original structure, non-permanent 

structures, ordinary maintenance and repair, repair of fences, removal of dead trees, and 

demolition. This also includes like-kind (size, color, quantity, etc.) replacement, or re-

painting a residence the exact same color as previously approved and painted; and for 

like-kind (size, quantity, etc.) landscape replacement.” See Exhibit D, [December 2019 

ACDSG version + Declaration of Authenticity (pg 14)]. 

 

The clause specifically exempts “structural repair, structural modifications, structural 

remodeling” from needing Board permission to be performed, only loosely requiring 

“substantial compliance with the design of the original structure”- squarely encompassing the 

type of “modernization renovations upon the same footprint” discussed by Plaintiff in the 

subject motion. The same applies to remodeling that occurs as a result of destruction from a fire 

or natural catastrophe to bring it to current building codes; again, the sole loose requirement of 

“substantial compliance with the design of the original structure” has no appreciable detrimental 

effect on the ability of Plaintiff to perform such a rebuild without committee approval. 

2) The Same Arguments Undercut Plaintiff’s Cause Of Action Alleging “Breach 

Of Bylaws And Laws Governing Bylaws” (Discussed in Section “C” of the 

Subject Motion) 

 

Defendant reiterates that the Bylaws of EPCC explicitly afford to the Executive Board 

all legal powers not “expressly prohibited or restricted by the provisions of these Bylaws or 

Articles of Incorporation.” See Exhibit C, [EPCC Bylaws (pg 7-8)]. This is a specific blanket 

grant of power and authority in compliance with the provisions of NRS 116.3106 for the 

Bylaws of a homeowner’s association, which must be interpreted to include the authority to 

create the Architectural Committee at issue, and for the Executive Board to delegate powers 

thereto as necessary/as it sees fit. Thus, again, Plaintiff’s arguments based upon the proper 

scope of “corporate authority” are wholly moot and inapposite.  

Furthermore, no powers of the EPCC Executive Board were delegated to the subject 

Architectural Committee to begin with, even if this were not permissible under the subject 
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Bylaws of EPCC. Wheresoever the duties of the subject Architectural Committee to are 

described in relation to the Executive Board in the subject architectural guidelines (applicable to 

both the currently controlling December 2019 version and the March 2018 version utilized by 

Plaintiff’s experts), it is clearly explained that the Architectural Committee may only make 

recommendations that must then be subsequently considered and adopted by the Executive 

Board itself to become effective. See Exhibit E, [March 2018 ACDSG]; See Exhibit D, 

[December 2019 ACDSG version + Declaration of Authenticity]. Example excerpts include: 

“The EPCC “Board” pursuant to NRS 116.31065 and NRS 116.3102 (1) (t) has the 

authority to establish and maintain a Design Review Committee (“Committee”) on behalf 

of EPCC to consider and recommend written guidelines, controls, standards, rules and 

regulations concerning the design, architecture and/or construction of structures within 

EPCC consistent with EPCC’s historical character. The Committee shall develop and 

recommend rules, regulations, standards, protocols and procedures for the design, 

architecture, and construction of structures within the EPCC, for consideration and 

possible adoption by the Board.” See Exhibit D, [December 2019 ACDSG version + 

Declaration of Authenticity (first page)]. 

 

“The Committee may, from time to time recommend amendments, revisions and/or 

changes to any portion of the ADCSG that shall be presented to the Board for its 

consideration, approval and/or adoption as it sees fit.” See Exhibit D, [December 2019 

ACDSG version + Declaration of Authenticity (third page)]. 

 

“If, in the opinion of the Committee, the Application is in substantial compliance with the 

ADCSG, a recommendation for approval will be made to the Board. Should the design be 

a substantial variance with the ADCSG or violate any of these guidelines, a 

recommendation for disapproval will be made to the Board.” See Exhibit D, [December 

2019 ACDSG version + Declaration of Authenticity (eighth page)]. 

 

Plaintiff appears to rely solely upon taking out of context the provision of the subject 

2019 version of said architectural guidelines stating that the Architectural Committee is to “(2) to 

apply and enforce those ADCSG which have been approved and adopted by the Board” to allege 

a delegation of powers from the Board to the Committee (which if prohibited by the Bylaws 

[Defendant contends it is not], would be improper). However, the totality of context provided by 

the detailed provisions as to the process through which such application and enforcement should 
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be carried out by the Architectural Committee clearly demonstrates that no direct delegation of 

powers and authority exists, explicitly requiring the Architectural Committee to make 

recommendations requiring Executive Board approval at every turn and for all substantial 

actions. See Exhibit D, [December 2019 ACDSG version at pg. 14-17 + Declaration of 

Authenticity] 

Thus, in Defendant’s opinion, it is evident that no question of material fact remains as to 

whether the effective architectural guidelines at issue were enacted in violation of EPCC’s 

bylaws in the manner alleged by Plaintiff- as its plain language explicitly prohibits such a 

delegation of the powers of the Executive Board to the ARC, which can only promulgate 

recommendations to the Executive Board for consideration and approval thereby. Indeed, 

Plaintiff himself conceded this point during his deposition.  

“Q: … So I'm going to go ahead and ask the question one more time, sir.  What authority 

do you allege is being delegated by the executive board? 

A: None. 

… 

Q: Okay. Do you see where it says "consider and recommend written guidelines"? 

A: I see that. 

Q:  Okay.  Sir, are you -- do you believe that is a delegation of duty, as you've alleged in 

your complaint? 

… 

BY MR. JONES: 

Q: Sure.  Sir, do you see where it says "consider and recommend written guidelines"?  

And, sir, I'm looking at the second paragraph, the second line where it says, "consider and 

recommend written guidelines."  Do you see where I'm talking about? 

A: Yes.  I found it now. 

Q: Do you believe the authority to consider and recommend written guidelines is a 

delegation of duty? And, sir, I'm not asking -- I'm asking for your opinion. 

A: No. 

Q: Thank you.  The next sentence reads, "The Committee shall develop and recommend 

rules, regulations, standards, protocols and procedures for the design, architecture, and 

construction of structures within the EPCC, for consideration and possible adoption by 

the Board. Do you see where I'm reading, sir? 

A: Yes. 

Q: Do you see where it says "developed and recommend rules"? 

A: Yes. 
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Q: Do you believe that, in your opinion, to be a delegation of authority by the executive 

board? 

A. No.” 

See Exhibit F, [Excerpt From Plaintiff Jerome’s Deposition; pg 13, ln 15-22; pg 22-24]. 

And as with the previous cause of action, if the Court finds that summary judgment is 

not warranted in favor of Defendant at this time for whatever reason, it is clear that a substantial 

issue of material fact remains for the jury to decide as to the proper interpretation of the subject 

architectural guidelines. 

3) Section “D” Of The Subject Motion Further Fails To Demonstrate That 

Summary Judgment Is Warranted In Plaintiff’s Favor In Any Manner 

Whatsoever 

 

a. As To Redundant Parts Of Section “D” Of The Subject Motion 

Insofar as Section “D” of Plaintiff’s subject motion restates previously asserted 

arguments that the subject Architectural Committee and architectural guidelines were 

created/enacted in violation of that which was permitted under Nevada law/under the Bylaws 

themselves, and that excessive authority was delegated to the architectural committee,  

Defendant will not belabor the point. Each and every such argument has been wholly debunked 

by the previous sections of this opposition. Consequently, all arguments asserted by Plaintiff as 

to the need for amendment of the subject Bylaws and the proper manner in which this must 

occur are rendered moot and inapposite.  

Insofar as this section alleges that the Architectural Committee meetings required notice 

to all unit owners by law to permit them an opportunity to attend, this argument is also 

incorrect. As stated by Plaintiff, NRS 116.31083(2) asks that: "[T]he secretary or other officer 

specified in the bylaws of the association shall, not less than 10 days before the date of a 

meeting of the executive board, cause notice of the meeting to be given to the units' owners." 

and NRS 116.31085(1) further asserts that: "[A] unit's owner may attend any meeting of the 
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units' owners or of the executive board and speak at any such meeting.” Neither statutory 

provision requires that unit owners be included for meetings of mere Committees, only referring 

specifically to the Executive Board’s meetings. Plaintiff further attempts to argue that 

delegation of Board powers to the subject Architectural Committee effectively incorporates this 

notice and attendance opportunity requirement as to the subject Architectural Committee. 

However, this interpretation goes against the plain-language interpretation of the 

aforementioned statutes. It is also wholly moot and inapposite where as articulated in previous 

sections of this opposition, the Executive Board of EPCC has not in fact delegated any 

meaningful decision-making authority or powers to the subject Architectural Committee. 

b. As To Arguments In Section “D” Of The Subject Motion About Alleged 

Vagueness And Arbitrary Enforcement Of The Subject Architectural 

Guidelines 

 

Plaintiff attempts to assert various examples of vague drafting of the subject 

architectural guidelines that have allegedly created arbitrary and capricious enforcement and/or 

confusion as to how to comply in the part of unit owners, which would be in violation of NRS 

116.31065’s various provisions. However, each and every one of these “examples” is based 

upon an omission of additional context within the subject architectural guidelines which 

invariably provides the specificity that Plaintiff claims is missing, or wholly extricates said 

provisions from the purview of said statutes. Defendant will not belabor each and every 

example asserted by Plaintiff, but will discuss many of the most prominent as exemplars. 

For example, Plaintiff takes issue with an allegedly extant and operative clause of the 

subject architectural guidelines as “encouraging arbitrary enforcement,” purportedly permitting 

the Architectural Committee to "enforce ... [Guidelines] ... as the Committee sees fit". However, 

the words “sees fit” have been removed from the current 2019 version of this portion of the 

subject architectural guidelines, which merely states “to apply and enforce those ADCSG which 
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have been approved and adopted by the Board.” See Exhibit D, [December 2019 ACDSG 

version (top of pg. 12) + Declaration of Authenticity]. Moreover, the totality of the subject 

architectural guidelines makes it abundantly clear that the Architectural Committee has no 

unilateral discretion as to the enforcement of the subject architectural guidelines, and instead 

must follow the specific provision set forth in each and every part thereof in enforcement, which 

can only occur in the form of recommendations, wholly subject to the Executive Board’s review 

and approval. See Exhibit D, [December 2019 ACDSG version + Declaration of Authenticity]. 

Plaintiff also alleges based upon a furtively incomplete excerpt of the subject 

architectural guidelines that the Architectural Committee may make recommendations to the 

Board for disapproval of applications of unit owners for any “aesthetic reason”- the excerpt 

utilized was “"Committee may recommend disapproval ... [ of] any Application ... for purely 

aesthetic reasons." See Exhibit B, [Plaintiff’s MSJ at pg. 27]. The full language of this clause in 

the operative 2019 version of the subject architectural guidelines in facts states: 

“d. Grounds for Disapproval: The Committee may recommend disapproval and the Board 

may disapprove any Application: 

i. If such Application does not comply with EPCC Governing Documents 

including any ADCSG adopted by the Board. 

ii. Because of the reasonable dissatisfaction with grading plans; location of the 

proposed improvement on a lot; finished ground elevation; color scheme; exterior 

finish; design, proportions, architecture, shape, height or style of the proposed 

improvement; materials used; the kind, pitch or type of roof proposed; or for 

purely aesthetic reasons. 

iii. Because the plans are not harmonious with the design and character of the 

existing house, or adjacent houses and structures. 

iv. Because plans are not consistent with TRPA Plan Area Statement 069, Elk 

Point.” See Exhibit D, [December 2019 ACDSG version at pg. 14-15 + 

Declaration of Authenticity]. 

 

 Various specifics as to the types of “aesthetic” reasons that may warrant disapproval 

were provided therein, including “color scheme; exterior finish; design, proportions, 

architecture, shape, height or style of the proposed improvement; materials used; the kind, pitch 
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or type of roof proposed” and “because the plans are not harmonious with the design and 

character of the existing house, or adjacent houses and structures.” There is nothing arbitrary or 

vague that could lead to uneven enforcement, contrary to Plaintiff’s allegations. 

 Plaintiff also claims that what constitutes a “Major Project” is not clearly defined by the 

subject architectural guidelines, which prevents unit owners from being able to comply 

therewith in submitting applications. This is patently false; the architectural guidelines’ 

operative 2019 version clearly defines Major Projects as being “…new construction, exterior 

remodels, and building additions.” See Exhibit D, [December 2019 ACDSG version at top of 

pg. 16 + Declaration of Authenticity]. 

 Plaintiff’s allegation that an imposition of fines in violation of operative statutes 

concerning fines exists within the subject architectural guidelines is also incorrect. Insofar as the 

subject guidelines did not specify an amount for a fine, it is clearly implicit that such fine 

amounts must be in compliance with the applicable provisions of the NRS (such as NRS 

116.31031). The same applies to any relevant statutes permitting unit owners to take remedial 

measure in lieu of being fined, such as NRS 116.31031 (1)(c). It is implicit by omission that the 

Architectural Committee must apply any fines in compliance with the applicable statutory 

provisions, and there are no provisions in the subject guidelines that undercut such statutory 

provisions. See Exhibit D, [December 2019 ACDSG version at top of pg. 14 + Declaration of 

Authenticity]. 

 In parallel, the same premise applies to Plaintiff’s discussion regarding the manner in 

which the subject architectural guidelines deal with variances, falsely alleging that no guidance 

as to when a variance may be approved is provided therein. In fact, the operative 2019 version 

of the architectural guidelines clearly state in detail as follows: 

/ / / 
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“f. Variances: Any Applications that require a variance to the ADCSG shall be reviewed 

by the Committee. A majority of the Committee may recommend to the Board to grant 

or deny variances from the ADCSG. Variances shall not be construed as precedent-

setting in any way or manner. A variance may be authorized by the Board when the 

Board finds that there are exceptional shapes or topographical conditions of a property 

that would result in exceptional practical difficulties or exceptional undue hardships 

upon a unit owner. A variance may only be granted when it will relieve the difficulties 

or hardships and will not be detrimental to the public good, impair affected natural 

resources, or substantially impair the intent and purpose of the ADCSG.” See Exhibit D, 

[December 2019 ACDSG version at pg. 15 + Declaration of Authenticity]. 

 

The plain language herein clearly provides specific guidance as to variances, such as “A 

variance may be authorized by the Board when the Board finds that there are exceptional shapes 

or topographical conditions of a property that would result in exceptional practical difficulties 

or exceptional undue hardships upon a unit owner,” and more. Plaintiff’s assertion that such 

specifics are absent is thus wholly false. 

Plaintiff has also not demonstrated any instances wherein actual arbitrary and capricious 

enforcement of the ACDSG has actually occurred. No examples of such conduct by 

Architectural Committee or the Executive Board were uncovered during discovery by Plaintiff. 

Indeed, Plaintiff himself admits during his deposition that he did not know of any specific 

instances of arbitrary and capricious enforcement.  

“Q: Okay. Let's go to -- one second here.  Go to number two on paragraph 11, and I'm 

just going to read that again very quickly into the record.  "The Guidelines create rules 

that result in arbitrary and capricious enforcement in violation of NRS 116.31065(1)."  

Are you aware of what rules you're alleging result in arbitrary and capricious 

enforcement, sir? 

… 

BY MR. JONES: 

Q: Go ahead and answer, sir. 

A: I object. 

MS. WINTERS: Do you know? 

THE WITNESS: No. 

BY MR. JONES: 

Q: Let me ask you this, sir:  Have you read this complaint before? 

A: Yes. 

Q: Okay. And let me move on to the next one then very quickly, number 3.  "The 

Guidelines are vague and not sufficiently explicit to inform unit property owners for 
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compliance in violation of NRS 116.31065(2)."  What guidelines do you believe are 

vague and not sufficiently explicit to inform unit property owners for compliance? 

… 

BY MR. JONES: 

Q: Sure. Which guidelines do you believe are vague and not sufficiently explicit as stated 

in this objection? 

A: I don't know. 

Q: I want to turn to number 5 of paragraph 11, and I'm going read again that very quickly 

into the record.  "The Guidelines allow for a variance from the Guidelines at the 

discretion of the Design Review Committee with no objective standard in violation of 

NRS 116.31065(5)."  Are you aware of any examples where a variance from the 

guidelines was issued at the discretion of the Design Review Committee? 

A: Not really.” 

See Exhibit F, [Excerpt From Plaintiff Jerome’s Deposition; pg 13-15]. 

 In the absence of any concrete examples of actual arbitrary and capricious, it is doubly 

evident by extension (in addition to all other arguments asserted above) that the subject 

architectural guidelines are sufficiently specific as to avoid any such illegal arbitrary and 

capricious enforcement. 

Thus, Plaintiff has failed to demonstrate that vague drafting of the subject architectural 

guidelines that have created arbitrary and capricious enforcement and/or confusion as to how to 

comply in the part of unit owners, and his request for summary judgment as to these issues must 

fail. Again, also, even if the Court finds that summary judgment in favor of Defendant is 

unwarranted at this time, a substantial issue of material fact remains as to these issues, as clearly 

articulated herein. 

4) Section “E” Of The Subject Motion Further Fails To Demonstrate Any Failure 

Of Defendant To Timely Provide Required Documents Under NRS 116.31175 

 

 Plaintiff’s fourth cause of action alleges that Defendant did not timely provide copies of 

all documents that must be provided to unit owners upon request under NRS 116.31175, 

pursuant to a request made by Plaintiff on May 12, 2018. Plaintiff simply has not been able to 

clearly establish that all required documentation was not provided. Plaintiff’s subject motion 
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does not specify at all what documentation was improperly withheld aside from “various emails 

between board members potentially discussing the subject architectural guidelines.”    

The plain language of the applicable statutes, NRS 116.31175 and NRS 116.3118, 

however, make absolutely no provision that communications between board members need to be 

preserved or produced, let alone communications regarding architectural guidelines. Such 

materials clearly fall outside of the scope of said statutes, and Plaintiff has not specified in the 

subject motion that any other types of documents other than such communications were not 

timely produced. Moreover, of these emails, those determined to be relevant were produced 

during discovery upon reasonable inquiry (Plaintiff concedes that not all of these emails were 

relevant, and Defendant is only required to disclose insofar as relevant). 

 Thus, Plaintiff has not met his burden of proof as to this claim, and it appearing that all 

documents that must be provided to unit owners pursuant to a NRS 116.31175 and NRS 

116.3118 were provided to Plaintiff timely by extension, there remains no issue of material fact 

as to this cause of action in favor of Defendant and not Plaintiff- or at the very least indicative of 

a triable issue of fact as to this cause of action. 

5) Plaintiff’s Fifth Cause Of Action For Declaratory Relief Fails As No Actual 

Controversy Exists 

 

As fully articulated in all of the above sections of this opposition, no actual controversy 

continues to exist, as in fact, summary judgment is warranted in favor of Defendant as to each 

and every issue raised by Plaintiff in his subject motion. Thus, there also remains no question of 

material fact as to this cause of action, and Plaintiff is entitled to no declaratory relief. However, 

even if the Court does not find that summary judgment in favor of Defendant is warranted, it is 

beyond dispute that questions of material fact remain as to all of Plaintiff’s causes of action, and 
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Page 13
·1· ·BY MR. JONES:

·2· · · ·Q.· ·Go ahead, sir.

·3· · · · · · MS. WINTERS:· If you understand that you can

·4· ·answer it.

·5· · · · · · THE WITNESS:· Yes.

·6· ·BY MR. JONES:

·7· · · ·Q.· ·Okay.

·8· · · ·A.· ·What my attorney said.

·9· · · ·Q.· ·Okay.· I understand that, sir.· Your

10· ·attorney will -- I should have mentioned this

11· ·earlier.· Your attorney from time to time will state

12· ·objections for the record.· Unless she instructs you

13· ·to not answer, you're still to answer the question.

14· ·She's just making an objection for the record.

15· · · · · · So I'm going to go ahead and ask the

16· ·question one more time, sir.· What authority do you

17· ·allege is being delegated by the executive board?

18· · · ·A.· ·None.

19· · · ·Q.· ·Are you alleging that the authority of the

20· ·executive board is being delegated to some other

21· ·party in your complaint?

22· · · ·A.· ·I'm not sure.

23· · · ·Q.· ·Okay.· Let's go to -- one second here.· Go

24· ·to number two on paragraph 11, and I'm just going to

25· ·read that again very quickly into the record.· "The

JEROME MORETTO - 09/28/2020

Litigation Services· |· 800-330-1112
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Page 14
·1· ·Guidelines create rules that result in arbitrary and

·2· ·capricious enforcement in violation of NRS

·3· ·116.31065(1)."· Are you aware of what rules you're

·4· ·alleging result in arbitrary and capricious

·5· ·enforcement, sir?

·6· · · · · · MS. WINTERS:· Objection.· That calls for a

·7· ·legal conclusion.

·8· ·BY MR. JONES:

·9· · · ·Q.· ·Go ahead and answer, sir.

10· · · ·A.· ·I object.

11· · · · · · MS. WINTERS:· Do you know?

12· · · · · · THE WITNESS:· No.

13· ·BY MR. JONES:

14· · · ·Q.· ·Let me ask you this, sir:· Have you read

15· ·this complaint before?

16· · · ·A.· ·Yes.

17· · · ·Q.· ·Okay.· And let me move on to the next one

18· ·then very quickly, number 3.· "The Guidelines are

19· ·vague and not sufficiently explicit to inform unit

20· ·property owners for compliance in violation of NRS

21· ·116.31065(2)."· What guidelines do you believe are

22· ·vague and not sufficiently explicit to inform unit

23· ·property owners for compliance?

24· · · · · · MS. WINTERS:· Objection.· It's overbroad.

25· ·You're talking about several pages of guidelines.· Do

JEROME MORETTO - 09/28/2020
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Page 15
·1· ·you want him to go through all of them right now?

·2· · · · · · MR. JONES:· I'm curious to hear what his

·3· ·answer is, Counsel.

·4· · · · · · THE WITNESS:· I didn't hear you, sir.

·5· ·BY MR. JONES:

·6· · · ·Q.· ·Sure.· Which guidelines do you believe are

·7· ·vague and not sufficiently explicit as stated in this

·8· ·objection?

·9· · · ·A.· ·I don't know.

10· · · ·Q.· ·I want to turn to number 5 of paragraph 11,

11· ·and I'm going read again that very quickly into the

12· ·record.· "The Guidelines allow for a variance from

13· ·the Guidelines at the discretion of the Design Review

14· ·Committee with no objective standard in violation of

15· ·NRS 116.31065(5)."· Are you aware of any examples

16· ·where a variance from the guidelines was issued at

17· ·the discretion of the Design Review Committee?

18· · · ·A.· ·Not really.

19· · · ·Q.· ·Okay.· All right.· Number 7 of the same

20· ·paragraph 11 reads, "The Guidelines impose setback

21· ·requirements on improvements that would effectively

22· ·take Moretto's property right to rebuild in the event

23· ·of fire or natural catastrophe without Moretto's

24· ·consent."

25· · · · · · Are you aware of any situation where any

JEROME MORETTO - 09/28/2020
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Page 22
·1· ·expertise.· I'm going to direct him not to answer

·2· ·legal conclusions.

·3· · · · · · MR. JONES:· Well, I mean, Counselor, I don't

·4· ·believe you can direct him to not answer, you can --

·5· ·he can answer the question to the best of his

·6· ·knowledge, and if it's objectionable, then the court

·7· ·can rule that down the road, but he does have to

·8· ·answer, unless it's privileged.

·9· · · · · · MS. WINTERS:· I don't think that's how it

10· ·works, Mr. Jones.

11· ·BY MR. JONES:

12· · · ·Q.· ·I'll tell you what, Mr. Moretto, let's try

13· ·this a different way then.· Let me -- in that

14· ·Exhibit 2 to your complaint, which I hope you're

15· ·looking at right now, page one, paragraph two, do you

16· ·have that in front of you, sir?

17· · · ·A.· ·I think so.

18· · · ·Q.· ·Okay.· I'm going to read that into the

19· ·record, the first full sentence.· "The EPCC 'Board'

20· ·has the authority to establish and maintain a Design

21· ·Review Committee on behalf of EPCC to consider and

22· ·recommend written guidelines, controls, standards,

23· ·rules and regulations concerning the design,

24· ·architecture and/or construction of structures within

25· ·EPCC consistent with EPCC's historical character."
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Page 23
·1· ·Do you see where I'm reading, sir?

·2· · · ·A.· ·Yes, sir.

·3· · · ·Q.· ·Okay.· Do you see where it says "consider

·4· ·and recommend written guidelines"?

·5· · · ·A.· ·I see that.

·6· · · ·Q.· ·Okay.· Sir, are you -- do you believe that

·7· ·is a delegation of duty, as you've alleged in your

·8· ·complaint?

·9· · · · · · MS. WINTERS:· Objection.· It calls for a

10· ·legal conclusion.

11· · · · · · MR. JONES:· Counselor, I'm entitled to get

12· ·the basis of his claims being made against my client.

13· ·I'm entitled to answer that -- or to ask that

14· ·question and to receive an answer.

15· · · · · · MS. WINTERS:· Well, then try to ask him

16· ·factual stuff.· You're not entitled to ask any legal

17· ·argument in a deposition.

18· ·BY MR. JONES:

19· · · ·Q.· ·Sure.· Sir, do you see where it says

20· ·"consider and recommend written guidelines"?· And,

21· ·sir, I'm looking at the second paragraph, the second

22· ·line where it says, "consider and recommend written

23· ·guidelines."· Do you see where I'm talking about?

24· · · ·A.· ·Yes.· I found it now.

25· · · ·Q.· ·Do you believe the authority to consider and
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Page 24
·1· ·recommend written guidelines is a delegation of duty?

·2· ·And, sir, I'm not asking -- I'm asking for your opinion.

·3· · · ·A.· ·No.

·4· · · ·Q.· ·Thank you.· The next sentence reads, "The

·5· ·Committee shall develop and recommend rules,

·6· ·regulations, standards, protocols and procedures for

·7· ·the design, architecture, and construction of

·8· ·structures within the EPCC, for consideration and

·9· ·possible adoption by the Board."· Do you see where

10· ·I'm reading, sir?

11· · · ·A.· ·Yes.

12· · · ·Q.· ·Do you see where it says "developed and

13· ·recommend rules"?

14· · · ·A.· ·Yes.

15· · · ·Q.· ·Do you believe that, in your opinion, to be

16· ·a delegation of authority by the executive board?

17· · · ·A.· ·No.

18· · · ·Q.· ·Thank you, sir.· I want to turn your

19· ·attention to page two of the guidelines.· Sir, are

20· ·you on page two?

21· · · ·A.· ·Yes.

22· · · ·Q.· ·You'll see a subsection IX, Amendment of the

23· ·ADCSG.· Do you see where I'm talking about, sir?

24· · · ·A.· ·Yes, sir.

25· · · ·Q.· ·And that section has four paragraphs.  I
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Page 62
·1· · · · · · · · · · CERTIFICATE OF REPORTER

·2· ·STATE OF NEVADA· )

·3· · · · · · · · · · SS:

·4· ·COUNTY OF CLARK· )

·5
· · · · · · · I, Deborah Ann Hines, RPR, Nevada CCR No. 473,
·6· ·California CSR No. 11691, Certified Court Reporter,
· · ·certify:
·7
· · · · · · · That I reported the taking of the deposition
·8· ·of the witness, Jerome Moretto, commencing on Monday,
· · ·September 28, 2020, at 9:20 a.m.;
·9
· · · · · · · That prior to being examined, the witness
10· ·was by me duly sworn to testify to the truth, the
· · ·whole truth, and nothing but the truth;
11
· · · · · · · That I thereafter transcribed my shorthand
12· ·notes into typewriting and that the typewritten
· · ·transcript of said deposition is a complete, true and
13· ·accurate record of testimony provided by the witness
· · ·at said time to the best of my ability;
14
· · · · · · · I further certify (1) that I am not a
15· ·relative, employee or independent contractor of
· · ·counsel of any of the parties; nor a relative,
16· ·employee or independent contractor of the parties
· · ·involved in said action; nor a person financially
17· ·interested in the action; nor do I have any other
· · ·relationship with any of the parties or with counsel
18· ·of any of the parties involved in the action that
· · ·may reasonably cause my impartiality to be
19· ·questioned; and (2) that transcript review pursuant
· · ·to NRCP 30(e) was not requested.
20
· · · · · · · IN WITNESS WHEREOF, I have hereunto set my
21· ·hand in my office in the County of Clark, State of
· · ·Nevada, this 13th day of October, 2020.
22

23· · · · · · · · · · ________________________________
· · · · · · · · · · · Deborah Ann Hines, CCR #473, RPR
24

25
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JEROME MORETTO, Trustee of the
Jerome F. Moretto 2006 Trust,

Plaintiff,

ELK POINT COUNTRY CLUB
HOMEOWNERS, ASSOCIATION, INC., a
Nevada non-profit corporation , and DOES
1- 10, inclusive,

9
PLAINTIFF’S REPLY TO DEFENDANT’S
OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT

10

11 v.
12

13

Defendants.14

15

COME NOW Plaintiff Jerome Moretto, by and through his attorney, Karen L. Winters of

17 LAW OFFICE OF KAREN L. WINTERS, and replies to Defendant Elk Point Country Club

18 Homeowners, Association, Inc.’s (“EPCC”) Opposition to Plaintiffs Motion for Summary

19 Judgment as follows. Concurrently with the filing of Plaintiff s Motion for Summary Judgment,

20 Defendant EPCC filed a Motion for Summary Judgment, to which Plaintiff filed a timely

21 Opposition on November 13, 2020. By reference hereto, Plaintiff incorporates Plaintiff s

22 Opposition to Defendant’s Motion for Summary Judgment and its supporting documentation into

23 this Reply, as though fully set forth here.
I. Objection to Untimeliness of EPCC’s Opposition to Plaintiffs Motion for

Summary Judgment.

Plaintiff initially raises an objection to the late filing and service of EPCC’s Opposition to

27 the instant Motion for Summary Judgment. Plaintiffs Motion for Summary Judgment was filed

28 and mailed on November 2, 2020. Pursuant to NRCP 6(a)(1) and (d) and DCR 13(3), EPCC’s

16

24

25

26
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1 Opposition to the motion was to have been filed and mailed or served on or before November 16,

2020. The Ninth Judicial District Court Rules do not change those deadlines. Although Plaintiffs

counsel received an unofficial copy of EPCC’s Opposition by email late on November 19, 2020,

proper service was not timely made, leaving Plaintiff at a disadvantage.

II. Defendant’s Response to Plaintiffs Statement of Undisputed Facts Fails to

Provide Countervailing Facts to Identify the Alleged Dispute

EPCC’s responses to Plaintiffs separately stated undisputed facts recognizes over two-
thirds of the listed facts as undisputed. The remainder, however, are not disputed by specific

reference to particular facts showing a dispute. Instead, broad reference is made to whole

documents.

2

3

4

5

6

7

8

9

10

The first fact disputed by EPCC is Plaintiffs Undisputed Fact No. 4, which states that

12 “The Bylaws of EPCC only allow the Board to create an audit committee and an election

13 committee.” EPCC simply asserts that the “subject Bylaws’ language explicitly grants the Board

14 broad powers to form various committee types and delegate its authority thereto” with a cite to six

15 pages of the Bylaws. Those six pages cover sections entitled Preamble, Meetings of Unit Owners,

16 Executive Board, Powers of Executive Board, Limitations of Powers, Duties of Executive Board,

17 Officers, and President. There is no further reference to any particular portion of the Bylaws.
18 Article II, Section 9 of the Bylaws authorizes the Board to create a nominating committee for the

19 following year’s Board election. Article V, Section (l)(f) authorizes the Board to create a financial

20 review committee to review the annual financial condition of the corporation. EPCC identifies no

21 section of the Bylaws authorizing other committees or delegation of duties to other committees.
This undisputed fact only sets up Plaintiffs legal argument against the creation of an

23 Architectural Review Committee (“Committee”) and delegation of powers to that committee, as

24 set forth in Plaintiffs Motion for Summary Judgment (and Opposition to EPCC’s Motion for

25 Summary Judgment). EPCC has argued in its own Motion for Summary Judgment, as well as in its

26 Opposition to the instant motion, that the Board did not delegate any authority to the Committee,

27 yet Defendant’s position regarding Plaintiffs Undisputed Fact No. 4 now asserts that the Bylaws

28 do allow the Board to delegate its authority. (See, EPCC’s Motion for Summary Judgment, filed

11
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herein, at page 7, 1.1; and EPCC’s Opposition to the instant motion, filed herein, p. 15, 1.27 - p. 16,

1. 7.)
1

2

3 The second disputed fact is Plaintiffs Undisputed Fact No. 4, which states that: “The

Architectural Review Committee meetings were not properly noticed to any unit members.” In

support of the dispute, EPCC merely cites to the statutory notice requirements of all Board

meetings, which requires the Board to give notice to all unit owners in advance of any Board

meetings. There is no cite to any evidence alleging the Committee meetings were noticed to Unit

Owners.

4

5

6

7

8

The third set of facts disputed by EPCC is Plaintiffs Undisputed Facts Nos. 10 and 11,

10 which address the historical deed restriction and practices of EPCC. In response, EPCC appears to

11 dispute those facts stating that “positions taken in inadmissible prior briefing are non-binding at

12 the time of trial”, which seems to have missed the purpose of the references Plaintiff made in

13 support of those undisputed facts. In support of those undisputed facts, Plaintiff included reference

14 to the only clean and clear copy of the 1929 Bylaws, which were attached as authentic to EPCC’s

15 pleading in a prior motion. Plaintiff was not making any reference to EPCC’s pleading to which

16 the exhibit was attached. The balance of the supporting references to Plaintiffs Undisputed Facts

17 Nos. 10, 11 (and 12) are not disputed by any evidence cited by EPCC.
The fourth disputed fact is Plaintiffs Undisputed Fact No. 15, which EPCC disputes

19 simply “insofar as the meaning of ‘fee title interest’ is vague and ambiguous.” NRS 111.070

20 recognizes “fee simple” interests in property, which is the intent in Plaintiffs Undisputed Fact No.
21 15, therefore any vagueness or ambiguity is clarified here.

The fourth disputed fact is Plaintiffs Undisputed Fact No. 19 states that “The Board

23 changed Section 6 of the initial Guidelines in the current version of the Guidelines, in that the

24 Committee is identified as an “agent of the EPCC, as directed by the Board”, its duties continue to

25 include applying and enforcing the Guidelines.” The only reason for EPCC’s dispute of this fact is

26 that it alleges the fact was “taken out of context”, which is not a legitimate dispute about the fact

27 so much as it is an argument against Plaintiffs use of that fact. The fifth disputed fact, Plaintiffs

28 Undisputed Fact No. 27, appears to also be disputed solely due to EPCC’s perception that the fact
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is taken out of context.1

The sixth disputed fact is Plaintiffs Undisputed Fact No. 29, which states that:

3 “Aesthetics”, by definition, are the subjective conclusions of individuals as to what constitutes

4 “beauty” and “good taste”. As a result, any Committee or Board member can decide to disapprove

5 an Application based solely on their individual sense of beauty or good taste, without even

6 considering the aesthetic value to the unit owner. The two examples stated in Undisputed Fact

7 Nos. 26 and 28 remain in the current version Guidelines.” In support of that dispute, EPCC points

8 to two pages of the current Guidelines, arguing that there are “specific parameters for ‘aesthetic

9 acceptability’.” In those two pages, however, is Section 14(d)(2), which states: d. Grounds for

10 Disapproval [of an Application]: The Committee may recommend disapproval and the Board may

11 disapprove any Application: ... ii. Because of the reasonable dissatisfaction with grading plans;

12 location of the proposed improvement on a lot; finished ground elevation; color scheme; exterior

13 finish; design, proportions, architecture, shape, height or style of the proposed improvement;

14 materials used; the kind, pitch or type of roof proposed; or for purely aesthetic reasons.” There is

15 no stated parameters to that final phrase.
The seventh disputed fact is Plaintiffs Undisputed Fact No. 30, however no evidence is

17 provided to support that dispute. In support of that undisputed fact is Plaintiffs reference to page

18 16 of the Guidelines, which are attached as an Exhibit to the Declaration of Karen L. Winters, filed

19 concurrently with Plaintiffs Motion for Summary Judgment.
The eighth disputed fact is Plaintiffs Undisputed Fact No. 31, which states that: “The

21 Committee could decide that something as simple as replacing a garage door to be a ‘Major

22 Project’, greatly increasing the cost of each planned improvement of a residence. The current

23 version of the Guidelines reduces this application review fee to $200, but imposes the same

24 extensive documentation as the initial Guidelines.” In support of that dispute, EPCC cites to two

25 pages of the Guidelines. The only reference to a definition of “Major Project” in those two pages is

26 at the top of page 16, which states that: “Major Projects are new construction, exterior remodels,

27 and building additions.” No other definition is given, therefore something as simple as putting

28 outside shudders around windows, or extending the eaves over a porch would qualify as a “Major

2

16
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Project”.1

Finally, the ninth disputed fact is Plaintiffs Undisputed Facts No. 46 and 47, which state

that some of the documents demanded from EPCC by Mr. Moretto on May 12, 2018 “were not

provided at all to date and were the subject of the Order Compelling Further Responses” to

discovery.” EPCC simply references the statutes and argues that “Plaintiff has not presented

evidence to this effect.” Plaintiff did, however, support those undisputed facts in support of

Undisputed Facts Nos. 44 and 45, as well as the pleadings filed in the course of Plaintiff s Motion

to Compel Further Responses to discovery.

It should also be noted that EPCC failed to provide any additional facts, whether disputed

10 or undisputed, it its opposition, thereby acquiescing to limiting argument on the instant motion to

11 Plaintiffs Undisputed Facts. Based on the foregoing analysis of Defendant’s Response to

12 Plaintiffs Undisputed Facts, there is no genuine dispute as to any material fact, and Plaintiffs

13 motion is entitled to judgment as a matter of law as set forth in Plaintiff s initial pleadings on the

14 motion and the following reply.
III. Plaintiffs Cause of Action Alleging Violation of Property Rights Is a Cognizable

16 Claim Under Nevada Law.

EPCC continues to argue that Plainitff s Third Cause of Action is not a cognizable claim

18 simply because EPCC does not recognize the label put to the claim. Whether labeled as a violation

19 of Plaintiff s property rights under the Nevada Constitution, Article I, Section 1, a violation of

20 Plaintiffs due process rights under the Nevada Constitution, Article 1, Section 8(2), or simply a

21 claim for a permanent injunction under NRS 33.010(1), Nevada Courts have recognized such a

22 claim throughout its history. See, eg., State ex rel. Roman Catholic Bishop v. Hill, 59 Nev. 231, 90

23 P.2d 217, 1939 Nev. LEXIS 17 (Nev. 1939); McCarran Internal1 Airport v. Sisolak,122 Nev.
24 645, 137 P.3d 1110 (2006); Bing Construction Co. OfNevadav. County of Douglas,107 Nev.

25 262, 810 P.2d 768 (1991); Bd. Of Clark County Commissioners v. Excite Corp., 98 Nev 153, 643

26 P.2d 1209 (1982); Nevada Constitution, Art. 1, § 8(2): “No person shall be deprived of life, liberty,

27 or property, without due process of law.” Plaintiff has set forth its full argument of this issue in

28 Section IV(B) of the Motion for Summary Judgment and Section IRC) of its Opposition to

2
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1 Defendant’s Motion for Summary Judgment, both of which are on file herein and need not be

repeated. Of note, however, EPCC continues to provide a legal argument without cite to any law or

authority outside the actual Bylaws in support of its Opposition to this cause of action, and little to

no legal authority in support of its entire Opposition to this Motion for Summary Judgment.
IV. The Governing Law Does Not Allow EPCC to Impose “Architectural Guidelines”.
Unless it is otherwise provided in the Articles of Incorporation, the board of
directors may designate one or more committees which, to the extent provided in
the resolution or resolutions or in the bylaws of the corporation, have and may
exercise the powers of the board of directors in the management of the business and
affairs of the corporation.

NRS 78.125. fEmphasis added.)

The principles of law and equity, including the law of corporations and any other
form of organization authorized by law of this State, the law of unincorporated
associations, the law of real property, and the law relative to capacity to contract,
principal and agent, eminent domain, estoppel, fraud, misrepresentation, duress,
coercion, mistake, receivership, substantial performance, or other validating or
invalidating cause supplement the provisions of this chapter, except to the extent
inconsistent with this chapter.

2

3

4

5

6

7

8

9

10

11

12

13

14

“The bylaws of the association must: ...fdJ Specify the powers the executive board or the

officers of the association mav delegate to other persons or to a community manager” NRS

116.3106. fEmphasis added.)
A corporation may not apply corporate rules to impose real property restrictions on

property not owned by the corporation, but by the unit owners. There is a difference between

corporate rules and servitudes, commonly contained in a Declaration of Covenants, Conditions,

and Restrictions ("CC&Rs") which EPCC does not have. Mr. Moretto bought into a social club,

not a common-interest development. Further, under NRS 116.1206, any provisions of the

governing documents that conflicts with Chapter 116 of the Nevada Revised Statute, Chapter 116

controls.

15

16

17

18

19

20

21

22

23

24

25 Applying real property law is best summarized in the Restatement of Servitudes, which

states that: "Absent specific authorization in the declaration, the common-interest community does

not have the power to adopt rules ... that restrict the use or occupancy of, or behavior within,

individually owned lots or units.” Restatement (Third) of Property (Servitudes) § 6.7(3) (2000),

26

27

28
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1 (See,Exhibit 9, attached to Plaintiffs Request for Judicial Notice, filed concurrently with

Plaintiffs Motion for Summary Judgment.) The Restatement also addresses a common-interest

community’s authority to dictate a unit owner’s choices of his property’s design. “Except to the

extent provided by statute or authorized by the declaration, a common-interest community may not

impose restrictions on the structures or landscaping that may be placed on individually owned

property, or on the design, materials, colors, or plants that may be used.” Restatement (Third) of

Property (Servitudes) § 6.9 (2000), Design -Control Powers. This is further explained in Comment

2

3

4

5

6

7

8 a:

Rationale. Although design controls are a common feature of common-interest
communities, they are not necessary to the effective functioning of the community...
Design controls may contribute to the maintenance of property values, but they may
also interfere with freedom of expression and contribute to the creation of
communities lacking in variety or architectural interest.

9

10

11

12 Id.
Accordingly, under NRS 116.3106, and explained in the foregoing Restatements, EPCC

may only impose the Architectural Guidelines and its enforcing Committee on the unit members if

EPCC had an affirmative authority to do so. It does not. EPCC Bylaws, Article III, Section 2 states

that: “The Board shall have power to conduct the power to conduct, manage and control the affairs

and business of the Corporation and to make rules and regulations not inconsistent with the laws

of the State of Nevada, the Articles of Incorporation and the Bylaws of the Corporation.” There is

nothing in this Article III on the Powers o f Executive Board granting them power to impose

property restrictions, the equivalent of a Declaration of Covenants, Conditions, or Restrictions

recorded prior to the sale of any parcels within the community, on the individual units or owners.
EPCC’s argument appears to be that it can do anything it chooses, as long as it is not barred

by the law governing the community. In reliance, it cites Article IV, Section 1 of the Bylaws,

which states that:

The enumeration of the powers and duties of the Executive Board in these Bylaws
shall not be construed to exclude all or any of the powers and duties, except insofar
as the same are expressly prohibited or restricted by the provisions of these Bylaws
or Articles of Incorporation, and the Board shall have and exercise all other powers
and perform all such duties as may be granted by the laws of the State of Nevada
and do not conflict with the provisions of these Bylaws and the Articles of
Incorporation.
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Declaration of Karen L. Winters, filed concurrently with Plaintiffs Motion for Summary
Judgment, Exhibit 3.

1

2

The problem with EPCC’s argument is that there are laws that conflict with EPCC’s

4 enactment of the Architectural Guidelines and its Committee, as set forth above, including

5 violating Plaintiffs constitutional property rights, the right to prevent criminal trespass on

6 Plaintiffs property under NRS 207.200, violation of NRS 116.31065, and violation of the Bylaws

7 themselves. Based on the foregoing, summary judgment on the first three causes of action is

8 appropriate, and requested here.
V. The Board Cannot Create Property Restrictions, It Cannot Delegate An Authority

10 It Does Not Have, It Cannot Authorize A Committee To Act Without Notice When the Board

11 Cannot Act Without Notice, and It Cannot Act Arbitrarily.

Plaintiff contends the Board does not have the authority to create the Guidelines and the

13 Architectural Review Committee, as set forth in the foregoing, as well as in Plaintiffs initial

14 arguments in the Motion for Summary Judgment, therefore it cannot delegate an authority it does

15 not have. If it did have any authority to enact any portion of the Guidelines, however, it did not

16 have the authority to delegate that authority. As stated in Section 4 of the current Guidelines, “The

17 Committee shall serve as an agent of the EPCC, as directed by the Board, concerning the review,

18 enforcement, and other matters.” (Declaration of Karen L. Winters, filed concurrently with

19 Plaintiffs Motion for Summary Judgment, Exhibit 4.) Under principal and agency law, a principal

20 giving an agent any authority is a delegation of duties. See, eg., George, v. The Nevada Central

21 Railroad Co.,22 Nev. 228, 38 P 441 (1894); Rankin, v. New England And Nevada Silver Mining

22 Co., 4 Nev. 78 (1868). The sentence cited above, in Section 4 of the current Guidelines,

23 specifically delegates authority to the Committee to review and enforce the Guidelines, and leav es

24 open the possibility of a delegation of other duties. The authority quoted by EPCC in its opposition

25 to the instant motion is simply an authority over community-owned common areas, not member

26 owned property.
Further, a principal cannot give authority to an agent that the principal itself does not have.

28 See, eg., Tarleton v. DeVeuve, 113 F.2d 290 (1940). This common sense proposition, one cannot

3
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give to someone else what one does not have. An agent is authorized by the principal to act for the

principal, in the principal’s stead. (See, Black’s Law Dictionary, 5th Ed., West.) The Board is

required under NRS 116.31083 to give notice of all Board meetings to all unit members at least ten

days in advance of Board meetings. By extension, the Committee would be required to give the

same notice for any of its meetings. Without notice, unit members, including Mr. Moretto, would

have no way to inform themselves on the acts of the Committee. As a result, unit members would

have no way of knowing whether the Committee is properly “reviewing and enforcing” the terms

in the Guidelines, arbitrarily granting variances or denying proper applications before the

Committee prior to any “recommendations” being made by the Committee to the Board. This lack

of due process is another instance of violation of Plaintiff s property rights when the Board

implemented the Guidelines. If unit members are not noticed of Committee meetings, they are not

given an opportunity to be heard on any matters before the Committee. NRS 116.1113 imposes an

obligation of good faith in the Board’s performance or enforcement of its duties. Board Members

are fiduciaries, therefore this duty necessarily requires the Board to provide notice of all meetings

before which EPCC business is discussed, whether it is a Board meeting or a committee meeting.
EPCC continues to argue that since there has been little or no evidence of arbitrary or

capricious enforcement of the Guidelines to date, then the Guidelines cannot be arbitrary or

capricious, pointing to Plaintiffs deposition taken in this matter in support of that proposition. It

should be noted initially, however, that the quoted portion of Plaintiff s deposition contained in

Defendant’s Opposition to the instant motion had been corrected by the Plaintiff prior to finalizing

the transcript of the deposition. (See, Declaration of Karen L. Winters filed concurrently with and

in support of Plaintiff s Opposition to Defendant’s Motion for Summary Judgment, Exhibit B.) As

Learned Hand stated in a 1911 opinion, however, it has no import what a layperson or 20 bishops

may opine as to their interpretation of the terms of a legal document, such terms are to be

determined objectively. Hotchkiss v. National City Bank, 200 F.287, 293 (SDNY, 2011). The

terms in the Guidelines are insufficiently stated to prevent arbitrary application; for instance,

recommending disapproval of an application based solely on “aesthetic reasons” as set for at page

14 of the Guidelines (Exhibit D, Section 14(d)(ii), attached to Defendant’s Opposition to
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Plaintiffs Motion for Summary Judgment).
VI. The Evidence of the Board’s Violation of NRS 116.31175 Supports a Finding that

the Board Failed to Timely Produce Requested Documents to Plaintiff.

EPCC argues Plaintiff has provided no evidence specifying which documents had not been

timely produced, as required by NRS 116.31175, and as set forth in the Fourth Cause of Action.
Once again EPCC’s opposition fails to provide any cite to any legal authority in its argument, and

fails to point to any facts in support of its conclusion. As Plaintiff outlined in the instant motion,

EPCC’s Board’s failure to provide the requested documents in a timely manner is supported by the

Defendant’s “Reply in Support of Countermotion to Cure Illegibility”, filed herein on or about

November 15, 2019, in which it acknowledges providing legible copies of the governing

documents for the first time. In addition, however, Defendant has been supplied with substantial

evidence of its failure to timely produce the requested documents through the documents provided

in the initial production of documents following the early case conference in this case. Declaration

of Deborah Moretto, filed herewith, including exhibits showing a string of communications

between the Plaintiff and the EPCC Board regarding this issue and the relevant portion of a

transcript of a Board meeting held on December 15, 2018 describing the late and missing

documents. It is disingenuous for Defendant to now argue that there is no evidence of its failures.
VI. Conclusion.

EPCC’s Opposition to Plaintiffs Motion for Summary Judgment has failed to adequately

identify any relevant fact genuinely in dispute in Plaintiffs motion, has failed to cite to any

supporting legal authority for its propositions and failed to provide any legitimate argument in

opposition to Plaintiffs position. Yet, at the conclusion of each section of its argument, EPCC

makes the blanket statement that even if its motion for summary judgment is not granted,

Plaintiffs motion should be denied because “a substantial issue of material fact” remains on each

cause of action. These blanket statements are made without cite to any fact or law. As an example,

it argues that how the Bylaws should be interpreted is “a substantial issue of material fact”, and

interpreting the Guidelines is “a substantial issue of material fact”. Each of these documents,

however, are akin to a contract and, as Judge Learned Hand explained while a District Court Judge
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1 in 2011,

A contract has, strictly speaking, nothing to do with the personal, or individual,
intent of the parties. A contract is an obligation attached by the mere force of law to
certain acts of the parties, usually words, which ordinarily accompany and represent
a known intent. If, however, it were proved by twenty bishops that either party,
when he used the words, intended something else than the usual meaning which the
law imposes upon them, he would still be held, unless there were some mutual
mistake, or something else of the sort.

Hotchkiss, supra.

Based on the foregoing, Plaintiff respectfully requests this Court grant Plaintiffs Motion

for Summary Judgment.
Dated: November 24, 2020
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RESPECTFULLY SUBMITTED:
LAW OFFICE OF KAREN L. WINTERS
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'KAREN L. WINTERS
Nevada Bar No. 3086
P.O. Box 1987
Minden, NV 89423
(775) 782-7933
Kwinters@nevada-law.us
Attorney for Plaintiff
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1 CERTIFICATE OF MAILING

Pursuant to NRCP 5(a), I certify that I am over the age of 18 years, an employee of the

3 LAW OFFICE OF KAREN L. WINTERS, and that on this date, I caused to be deposited for

4 mailing at the United States Post Office at Minden, Nevada, with postage thereupon fully prepaid,

5 a true and correct copy of the REPLY TO DEFENDANT’S OPPOSITION TO PLAINTIFF’S
6 MOTION FOR SUMMARY JUDGMENT on November 16, 2020 as follows:

7 Prescott Jones, Esq.
Joshua Y. Ang, Esq.

8 Resnick & Louis, P.C.
8925 W. Russell Road, Suite 220

9 Las Vegas, NV 89148

10 And courtesy copies by email to:
Prescott Jones at pjones@rlattomeys.com

11 JoshuaAngatjang@rlattomeys.com

Dated this 24th day of November, 2020̂ --
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6 IN THE NINTH JUDICIAL DISTRICT OF THE ST ATE OF NEV ADA 

7 

8 

IN AND FOR THE COUNTY OF DOUGLAS 

9 JEROME MORETTO, Trustee of the Jerome 
F. Moretto 2006 Trust, 

Plaintiff, 
11 V. 

ELK POINT COUNTRY CLUB 
12 HOMEOWNERS, ASSOCIATION, INC., a 

Nevada non-profit corporation, and DOES 1-
13 10, inclusive, 

Defendants. 

--------------~/ 

**** 

DECLARATION OF DEBORAH 
MORETTO IN SUPPORT OF REPLY TO 
DEFENDANT'S OPPOSITION TO 
MOTION FOR SUMMARY JUDGMENT 

14 

15 

16 

17 

I, DEBORAH MORETTO, declare as follows: 

1. I am not a party to this action. I am the spouse of Jerome Mofetto, the Plaintiff in the 

18 above-styled action, over the age of 18 and competent to testify to the matters stated herein, which 

19 I state on personal knowledge except those matters stated on information and belief, which I believe 

20 to be true. 

21 2. Attached hereto as Exhibit 1 is a true and correct transcript of relevant portions of the 

22 Elk Point Country Club Homeowners Association, Inc.' s ("EPCC") Executive Board meeting held 

23 on December 15, 2018, at which I was present. 

24 3. Attached hereto as Exhibit 2 is a true and correct of my letter dated May 12, 2018 to 

25 the EPCC Board. 

26 4. Attached hereto as Exhibit 3 is a true and correct of my letter dated June 9, 2018 to 

27 the EPCC Board. 

28 5. Attached hereto as Exhibit 4 is a true and correct of a letter I received from Robert 
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1 Felton, President of the EPCC Board dated August 21, 2018. 

2 6. Attached hereto as Exhibit 5 is a true and correct of emails to and from Robert 

3 Felton, President of the EPCC Board dated September 22, 2018. 

4 7. Attached hereto as Exhibit 6 is a true and correct of my email dated October 31, 2018 

5 to Robert Felton, President of the EPCC Board. 

6 8. Attached hereto as Exhibit 7 is a true and correct of my letter dated November 1, 

7 2018 to the EPCC Board. 

8 I declare under penalty of perjury that the foregoing is true and correct and executed on this 

9 24th day of November, 2020. 

10 

11 

12 

13 Submitted by: 
Karen L. Winters, Esq. 

14 Nevada Bar No. 3086 
LAW OFFICE OF KAREN L. WINTERS 

15 P.O. Box 1987 
Minden, Nevada 89423 

16 775-782-7933 
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Attorney for Plaintiff 
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1 CERTIFICATE OF MAILING 

2 Pursuant to NRCP 5(a), I certify that I am over the age of 18 years, an employee of the LAW 

3 OFFICE OF KAREN L. WINTERS, and that on this date, I caused to be deposited for mailing at the 

4 United States Post Office at Minden, Nevada, with postage thereupon fully prepaid, a true and 

5 correct copy of the DECLARATION OF DEBORAH MORETTO IN SUPPORT OF REPLY 

6 TO DEFENDANT'S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT addressed 

7 as follows: 

8 Prescott Jones, Esq. 
Joshua Y. Ang, Esq. 

9 Resnick & Louis, P.C. 
8925 W. Russell Road, Suite 220 

10 Las Vegas, NV 89148 

11 And courtesy copies by email to: 
Prescott Jones at pjones@rlattomeys.com 

12 Joshua Ang atjang@rlattomeys.com 

13 

14 

15 

16 

17 
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Dated this 24th day of November, 2020 
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ELK POINT COUNTRY CLUB HOMEOWNERS ASSOCIATION 

EXECUTIVE BOARD MEETING 

REPORTED BY: 

P.O. BOX 9 

ZEPHYR COVE, NEVADA 89448 

--000--

Saturday, December 15, 2018 

DIANE K. LUSICH, Nevada CSR NO. 181 

Calif. CSR NO. 5218 
16 Job No. L19-169a 
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A P P E A R A N C E S 

ROBERT FELTON, President 

CHARLES JENNINGS, Vice President 

JAMES GOSLINE, Secretary 

CATHY OYSTER, Treasurer 

WILLIAM ZELLER, Board Member 

JAMES CAVILIA, Association Counsel 

JEROME MORETTO, Homeowner, Trustee 

DEBORAH MORETTO, Successor Trustee 

--000--

2 

Tll.lfrn'111n,-

A.App._680 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I N D E X 

EXAMINATIONS 

WITNESS 

CHARLES JENNINGS BY MS. MORETTO 

ROBERT FELTON BY MS. MORETTO 

WILLIAM JAMES GOSLINE BY MS. MORETTO 

WILLIAM ZELLER BY MS. MORETTO 

--000--
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E X H I B I T S 

MORETTO EXHIBITS 
MARKED FOR IDENTIFICATION 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Board of Directors Agenda for 
12-15-2018 Hearing 

Moretto Deeds 

Articles of Incorporation 

Bylaws and Amendments 

Architectural Committee Guidelines, 
as Amended 

Unit Owners' Advisory Ballots with Tallies 

Board Minutes March 18, 2018 

Architectural Committee Records 

Daryl Harris Correspondence dated 
12-11-2018 

Correspondence in Date Order 

James Cavilia, Esq. Memorandum 

Itemization of EPCC Document 
Productions 

EPCC Architectural Committee Analysis 
Advisory Ballot Response January 30, 
2018 

--oOo--
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these Architectural Control guidelines, as amended, by 

grandfather rights. 

And finally, this is kind of adding insult to 

injury, we asked for documents on May 12th. We didn't 

get them. Under the law we are supposed to get records 

upon request within 21 days. The legislature, in its 

infinite wisdom, decided that a reasonable amount of time 

for a Board to give access to documents to an owner that 

requests them in writing is 21 days, and the Board -- and 

the legislature, when it enacted that statute, added 

teeth. It said if you don't get the documents within 

your 21 days, the Board is liable at $25.00 a day for 

every day we don't get the documents. 

We have a list in my Exhibit 12 of everything 

we got from the Board and when. Let me get Exhibit 12 

out here. I have put them all here in the box. You are 

welcome to look at what you gave me. 

there. 

They are right 

In that Exhibit 12 -- let me grab the cover 

here. Here it is. 

On May 25th we received an email from your 

accounting firm, Jennifer Frates, with a list attached of 

what she gave us. It's two pages long. We also received 

by email a second group. It's mainly Board minutes. And 

they are right there in the box. You are welcome to look 

18 
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at them. That was within the 21 days. That was valid. 

If that was everything we asked for I 

wouldn't be bringing up this issue of document 

production. Sadly, it was not. On June 9th we sent 

another letter to the Board advising that we didn't get 

more than half of the documents that we requested. 

asked you to give us the documents. 

anything. 

We did not get 

We 

When the new Board came on, Mr. Felton, to 

his credit, coming in as incoming president said he would 

respond to our requests and make sure that this Board 

followed the law. 

30th. 

We didn't get anything until September 

On September 30th my husband received a 

packet of documents and a, we call them thumb drives 

PRESIDENT ROBERT FELTON: Memory stick. 

MS. MORETTO: and Mr. Felton calls it a 

stick. But we got a little thumb drive, it's here in the 

box, that included a lot of the records from the 

Architectural Control Committee. Why these were not 

given to us back on June 3rd, between May 12 and June 

3rd, which was 21 days, there was no reason given by this 

Board. 

We received on 10-31 a letter to -- I sent a 

letter to Mr. Felton, and I got a response from James 

19 
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Gosline, the secretary, hand-delivered by Mr. Felton to 

us with a parcel map. We had asked for that, because the 

parcel map is considered part of the governing documents. 

If we go to the ombudsman, the very first thing they ask 

is for us to give them the governing documents. We have 

to do that to file our claim. I have been asking for it 

since May 12. I got it on November 2nd. 

The next thing is, on November 12 I got an 

email from Mr. Felton indicating that he was sending 

another document, a recorded document, basically the 

Articles of Incorporation, again, a governing document, 

and that I would be getting it next week. We got that 

finally on November 19th. Actually, it shows it was 

mailed on November 19th. But we, obviously, didn't get 

it on November 19th. It was sent by mail. But I will 

just take the postmark date November 19. So we were 

still getting governing documents by November 19th. 

The last production we got was November 

30th -- well, let me back up. 

There is a letter to us that was from 

President Felton with an envelope, it's dated, the letter 

itself is dated November 30th, 2018. It was actually 

sent by certified mail on December 4th, 2018. We got it 

December 7th. Basically, I am still getting documents as 

of last week. 
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If I just take the lateness of these 

documents, there is really no reason given why we did not 

get the documents within 21 days as requested. We are 

requesting that you pay us $25.00 a day from June 3rd 

until December 4th. And I am giving you the benefit of 

the doubt. That is the day you mailed it, even though we 

didn't get it until the 7th. But that request comes up 

with a demand that you pay us $3,475 for failing to give 

us documents. 

Because I am trying to make a record, I will 

be submitting into evidence all of these documents that 

you have provided to me. And I have a list, and I have 

the documents right here. Excuse me. 

I will be presenting them to the court 

reporter to be made a part of the record. 

And I- would like to be sworn in as a witness, 

and my husband sworn in as a witness, to testify that all 

of the facts set forth in our hearing memorandum and 

everything I have just said is true. 

(Jerome Moretto and Deborah Moretto sworn.) 

MS. MORETTO: I would also like to call one 

witness, if I may, to also include that as part of the 

record. My witness is Charles Jennings. 

Madam Court Reporter, would you please --

BOARD MEMBER CHARLES JENNINGS: Is this a 
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Q. Can you give me an idea if it was in the 

spring? 

A. It was about the time that I reported to the 

Board the results of the ballotting. 

Q. 

A. 

Why were they in your sole possession, sir? 

As far as I'm concerned, the ballots were 

part of the Architectural Committee's review, and that's 

why I had them. I was a part of that committee at that 

time. 

Q. How did the ballots get from the secretary, 

Jennifer Frates, to you? 

A. Hand-delivered. 

Q. By whom? 

A. 

Q. 

A. 

Q. 

I picked them up in Jennifer's office. 

Do you remember, in general, when that was? 

I can't recall exactly, no. 

I was given a thumb drive of the 

Architectural Committee records. 

yourself? 

Did you prepare that 

A. That was -- clarify what you are referring 

to. 

Q. Sure. I requested all the documents related 

to the Architectural Control Committee for purposes of 

this hearing, and I requested it on May 12th, 2018. I 

received, on November 21st, I believe it was the 21st of 
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-- the 19th, excuse me, I received in November a thumb 

drive that contained many records of the Architectural 

Control Committee, and I am wondering who prepared that 

thumb drive, do you know? 

A. I can't -- I can't recall that it was any 

specific person. I mean, it was a compilation of a lot 

of the correspondence with that committee. 

Q. I'm asking who made the thumb drive of those 

records? 

A. It was from records that were given to Bob 

Felton, and that was assembled into the thumb drive that 

you received, as I recall. Again, this is from memory. 

Q. Where are all of those Architectural Control 

records right now? 

A. 

Q. 

A. 

The records themselves? 

Yes, sir. 

Electronic copies are in various laptop 

computers, which were people that were involved in the 

correspondence. 

inputted. 

So it's a variety of people that 

Q. 

A. 

Are these on personal computers? 

You would have to ask all of the people that 

were part of the correspondence. 

that question. 

I really can't answer 

Q. I am going to ask you, sir, everything --

27 
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A. 

Q. 

A. 

Q. 

I don't know. 

You don't know? 

I don't know. 

Do you have on your laptop computer the 

records of the Architectural Control Committee? 

A. I have some. 

Q. When I looked at the records, I noticed that 

the meetings were held by teleconference. 

Were all of the Architectural Control 

Committee meetings held by teleconference? 

I don't recall. A. 

Q. Were there any actually here at Elk Point at 

a meeting? 

A. 

Q. 

A. 

I believe so. 

How many? 

I don't recall. 

Q. Was the vote, the advisory vote that was 

taken, was that counted -- where was that counted? 

A. It was largely at the secretary, Elk Point 

secretary. They were basically opened and counted and 

assembled into a spread sheet as they were received. 

Q. 

A. 

Q. 

A. 

Who prepared that spread sheet? 

I did. 

And where did you do that? 

It was here. 
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CERTIFICATE 

I, DIANE K. LUSICH, hereby certify that 

the proceeding was taken down in shorthand by me, a 

certified shorthand reporter and a disinterested person, 

at the time and place therein stated, and that it 

constitutes a full, true and correct transcription of my 

shorthand notes, and was thereafter reduced to 

typewriting by computer under my direction and 

supervision, to the best of my ability. 

Dated this 28th day of February, 2019. 

Certified Shorthand Reporter 
License No. 5218 
State of California 
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Elk Point Country Club, Inc. 
Attn: Board of Directors 
P.O. Box 9 
Zephyr Cove, NV 89448 
(Via Hand-Delivery, on May 12, 2018) 

Re: Architectural Guidelines Amendment 
Document Reguest 

Dear Board: 

May 12, 2018 

My husband, Jerry Moretto, and I live full time at 476 Lakeview Avenue. Apparently, the day before Easter, 
the Board approved, without change, the draft Architectural Guidelines, after an advisory vote of the 
membership. When I asked at the last meeting for a copy of them, none was available, and I was told I would 
be provided with a copy, although that has not occurred to date. Also, the Minutes were not approved to date 
from that meeting, although NRS Chapter 116 mandates approval of minutes within 30 days of a meeting. 

As noted in the next previous meeting, I suggested you run those draft proposed Guidelines before your 
attorney, because, in my opinion, they include provisions that violate Nevada Common Interest Development 
Law. From the draft minutes, you apparently got your attorney's okay for these. We respectfully disagree 
with that opinion and wish to present the issue to the Nevada State Ombudsman for review asap, as these 
proposed guidelines impact our individual unit property rights. It is our opinion that the Board has no 
authority or jurisdiction to grant easements over our individual unit, nor to take our property rights. Therefore, 
pursuant to NRS Chapter 116 and your governing documents, we request all the necessary documents to file the 
matter for review with the State Ombudsman. 

Attached is the list of documents we wish to review. We will pay for copies or come to the Clubhouse and 
scan what you have, at your earliest convenience, as allowed by law. 

Sincerely, 

Jerry and Deb Moretto 

Attachment 

\ 

1 
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Request for Documents 

1. All Elk Point Country Club, Inc. ("EPCC") governing documents, including its Articles of 
Incorporation, Bylaws, Rules, Committee Rules and any other governing document, including any Plats 
and Plans. 

2. All Board Minutes related to the Architectural Guidelines, as originally adopted and as amended. 
3. All Architectural Committee Minutes related to the Architectural Guildelines, as originally adopted and 

as amended. 
4. All Ballots and supporting documentation sent to the members on the adoption of the original 

Architectural Guidelines. 
5. All Ballots and supporting documentation sent to the members on the adoption of the amendment to the 

Architectural Guidelines. 
6. All returned Ballots from the Members, including any correspondence, regarding the adoption of the 

amendment to the Architectural Guidelines. 
7. The official count of the membership on the adoption of the original Architectural Guidelines. 
8. The official count of the membership on the adoption of the amended Architectural Guidelines. 
9. All Board communications regarding amending the Architectural Guidelines, including any electronic 

correspondence, written correspondence, notes from Facetime communications, any other telephonic 
communications, minutes, meeting notes or any other communication of any kind, between Board 
members, regarding the amendment of the Architectural Guidelines. 

10. All member communications of any kind to the Board or any individual Board member, regarding the 
amendment of the Architectural Guidelines. 

11. All communications to the Board from anyone of any kind, including Architecture Committee Members, 
regarding the amendment of the Architectural Guidelines. 

12. All advisory opinions by anyone, not privileged, regarding the amendment to the Architectural 
Guidelines, including all documentation of any kind in support of said opinions. 

13. We reserve the right to supplement this request, with additional requests, upon reviewing the above 
documents. 
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Elk Point Country Club, Inc. ("EPCC") 
Attn: Board of Directors 
P.O. Box 9 
Zephyr Cove, NV 89448 
(Via Hand-Delivery, on May 12, 2018) 

Re: Architectural Guidelines Amendment 
Document Request 

Dear Board: 

June 9, 2018 

My husband, Jerry Moretto, and I live full time at 4 76 Lakeview A venue. On May 12, 2018, we requested to 
review records, copy attached. We received only a partial response to date. 

Request No. 1 requested all governing documents. We only received an unsigned, unrecorded copy of the 
Bylaws. If you do not have the Articles of Incorporation, the Declaration of Protective Covenants, Conditions 
and Restrictions, the Committee Rules for your Committees, specifically covering the Committee that adopted 
the Architectural Guidelines and their Amendment, a signed and record stamped copy of the Bylaws and the Elk 
Point Country Club, Inc. Plats and Plans, please tell us so. If you do have them, provide them to us. These 
are very relevant to our submission to the State Ombudsman whether or not these Architectural Guidelines, as 
amended, are valid. 

Request No. 2 regarding Board Minutes, we received a response. 

Request No. 3: We received no Architectural Control Committee Minutes. 

Request No. 4-12, we did not receive any response, except the summary of the EPCC vote provided to the 
Board presented by one committee member. We did not see any documentation on how the advisory vote was 
taken, who counted the votes, whether the vote was pursuant to our Bylaws and NRS Chapter 116, nor any of 
the returned ballots. We received no minutes or documentation of which members of the Committee 
prepared the Guidelines or their Amendment or who counted the votes. All of these are relevant documents to 
our inquiry. 

Pursuant to NRS 116.31087, we are entitled to review all EPCC documents upon written request. To date, you 
have not made these documents available to us, as required by law, more than 21 days from the request. 

Therefore, pursuant to NRS116.31087, we request that the Board place on its next agenda a hearing on 
whether it is violating our rights to review documents, pursuant to NRS 116.31087. We demand that the 
Board respond to our requests for documents, or we will submit the violation to the State Ombudsman's 
office to subpoena them. 

Also, pursuant to NRS 116.31087, we request the Board place on its next agenda a hearing on whether it 
violated EPCC's governing documents, NRS Chapter 116, as well as other pertinent Nevada Jaw, 

1 

,na ,,,-n,..- ,.,.. 

A.App._695 



Page2 

by adopting the Architectural Guidelines Amendment on March 31, 2018. Specifically, we contend 
these Architectural Guidelines were adopted by the EPCC Board, outside of its jurisdiction, by law. We 
contend the Board has no authority to adopt Architectural Guidelines, to include an easement (a right to 
use) over individual units. Its authority to grant easements is limited to common areas, not individual 
units. We intend to present authority and evidence at the hearing to prove that the Board acted outside 
its authority and jurisdiction when it adopted the Architectural Guidelines, as amended. 

If you have any questions about the above, please do not hesitate to contact us. 

Sincerely, 

Jerry and Deb Moretto 

Attachment 

2 
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Request for Documents 

1. All Elk Point Country Club, Inc. ("EPCC") governing documents, including its Articles of 
Incorporation, Bylaws, Rules, Committee Rules and any other governing document, including any Plats 
and Plans. 

2. All Board Minutes related to the Architectural Guidelines, as originally adopted and as amended. 
3. All Architectural Committee Minutes related to the Architectural Guildelines, as originally adopted and 

as amended. 
4. All Ballots and supporting documentation sent to the members on the adoption of the original 

Architectural Guidelines. 
5. All Ballots and supporting documentation sent to the members on the adoption of the amendment to the 

Architectural Guidelines. 
6. All returned Ballots from the Members, including any correspondence, regarding the adoption of the 

amendment to the Architectural Guidelines. 
7. The official count of the membership on the adoption of the original Architectural Guidelines. 
8. The official count of the membership on the adoption of the amended Architectural Guidelines. 
9. All Board communications regarding amending the Architectural Guidelines, including any electronic 

correspondence, written correspondence, notes from Facetime communications, any other telephonic 
communications, minutes, meeting notes or any other communication of any kind, between Board 
members, regarding the amendment of the Architectural Guidelines. 

10. All member communications of any kind to the Board or any individual Board member, regarding the 
amendment of the Architectural Guidelines. 

11. All communications to the Board from anyone of any kind, including Architecture Committee Members, 
regarding the amendment of the Architectural Guidelines. 

12. All advisory opinions by anyone, not privileged, regarding the amendment to the Architectural 
Guidelines, including all documentation of any kind in support of said opinions. 

13. We reserve the right to supplement this request, with additional requests, upon reviewing the above 
documents. 

3 

A.App._697 



EXHIBIT4 

A.App._698 



Elk Point Country Club 
Executive Board 
PO Box 9 
Zephyr Cove, NV 89448 

Mr. and Mrs. Moretto 
880 E; Front St. 
Fallon, NV 89406 

August 21, 2018 

Re: Moretto Letters of May 12 and June 9, 2018 

Mr. & Mrs. Moretto: 

We have reviewed the information contained in your above referenced letters. As an 
Executive Board we have decided to place an Action Item on the September 23, 2018 Board 
Agenda to consider the revision Article XI of the ADCSG Design Guidelines Section 3(b) 
concerning the 3-foot walkway. We intend to consider changing the walkway from a 
requirement to merely a recommendation. We believe that such a revision will address 
your concern about the Board requiring easements over individual lots. 

In the event the proposed revision is adopted by the Board we believe this will fully resolve 
the concerns expressed in your above referenced letters. 

~?\2:> 
Robert W. Felton 
President EPCC Executive Committee 
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10/31/2018 

· M Gmail 
~ ··--·-··---· -····- ··-··-·-·······-·-· ·•·- .. --··-·· --- . ··-·. 

EPCC/Jerry and Deb Moretto 

Deborah Moretto <drnoretto943@grnail.com> 
To: bfelton@rnsn.com 
Bee: drnoretto943@grnail .corn 

Gmail - EPCC/Jerry and Deb Moretto 

Deborah Moretto <dmoretto943@gmall.com> 

Sat, Sep 22, 2018 at 10:18 AM 

Dear Mr. Felton: You sent us a certified letter, dated August 21, 2018, received August 27, 2018. It advises the Board will 
meet on September 23, 2018, to respond to our two letters, dated May 12, 2018, and June 9, 2018. However, we have 
received no Agenda or Notice of aBoard meeting on September 23, 2018. We have received an Agenda for a Board 
Meeting on September 30, 2018, but do not see us and our letters on the Agenda, nor any official notice that our 
Complaint under NRS 116.31087 for hearing on our documents request will be heard. Please advise at your earliest 
convenience if a hearing on our letters is scheduled, on what date, time and location. Thank you. I tried to call you today 
without success. 

Deb and Jerry Moretto 

Deborah Moretto 
PO Box97 
Zephyr Cove, NV 89448 
775-588-0522 (home) 
775-790-5798 (cell) 
Drnoretto943@gmail.com 

https://mail.google.com/mail/u/O?ik==11 Of 134435&view=pt&search=all&permmsgid=msg-f%3A 1612328941884369830&simplaarnsg-f~J~Wl2l2.,89418... 1 /1 
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, 10131/2018 Gmail - EPCC/Jerry and Deb Moretto 

· M Gmail Deborah Moretto <dmoretto943@gmall.com> 

-...,_ ······· --- ·········-·-··-· ------· ----------------

EPCC/Jerry and Deb Moretto 

Robert Felton <bfelton@msn.com> Sat, Sep 22, 2018 at 11 :35 AM 
To: Deborah Moretto <dmoretto943@gmail.com> 

Deb: 

We just talked on the phone and I hope that our response and the actions we are taking satisfies your 
questions. 

Bob 
Mobile 510 928 2711 

From: Deborah Moretto <dmoretto943@gmail.com> 
Sent: Saturday, September 22, 201810:18 AM 
To: bfelton@msn.com 
Subject: EPCC/Jerry and Deb Moretto 

(Quoted text hidden] 
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,10/31/2018 

· M Gmail 
._., __________ ----- ------------. ----

EPCC/Jerry and Deb Moretto 

Deb Moretto <dmoretto943@gmail.com> 
To: Robert Felton <bfelton@msn.com> 
Bee: dmoretto943@gmail.com 

Gmail - EPCC/Jerry and Deb Moretto 

Deborah Moretto <dmoretto943@gmall.com> 

Sat, Sep 22, 2018 at 1:19 PM 

Mr. Felton: Thank you for the return call. Regrettably, our issues have not been resolved. We made a request for 
documents in writing on May 12, 2018. By law, the Board had 21 days to respond. We received a partial response, 
without a complete response to our 12 requests. We sent our subsequent letter on June 9, 2018, identifying our missing 
documents. To date we have not received the requested documents. In our June 9, 2018 letter, we requested a public 
hearing by the Board on why it has refused to give us access to these documents. Pursuant to NRS 116.31087, upon 
receipt of that request, the Board is mandated by law to hold a hearing on the documents issue at its next meeting. That 
would have been in July. To date we have not had our issue put on any agenda by the Board. 

You confirmed today, by phone, that we are not on the agenda on September 23 or 30, 2018. You indicated you would 
have staff get us all requested documents by your next September 30, 2018, Board Meeting. We look forward to 
receiving all documents requested in May ASAP. 

We understand you have an action item to amend your architectural guidelines at your September 30, 2018, Board 
Meeting. That only addresses one item we have brought to your attention, both orally and in writing. We do not believe 
the Board has jurisdiction to promulgate architectural rules, without a vote of the members. That would require an 
amendment to the Bylaws, which requires a vote of the members, not the Board. To date, you have provided us with no 
documentation that shows the Board has the authority to adopt architectural guidelines, with enforcement powers over 
individual units. We look forward to reviewing all the documents requested to see if such authority exists . 

...,.Sincerely, 

Jerry and Deb Moretto 

Sent from: 

Deborah Moretto 
P.O. Box 97 
Zephyr Cove, NV. 89448 
775-588-0522 (home) 
775-790-5798 (cell) 
Dmoretto943@gmail.com 

[Quoted text hidden] 
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Mr. and Mrs. Moretto 
880 E. Front St. 
Fallon, NV 89406 
September 30, 2018 

Re: Moretto Letter of Sep 9, 2018 

Mr. & Mrs. Moretto: 

EPCC 
PO Box 9 

Zephyr Cove, NV 89448 
September 21, 2018 

We are in receipt of the above referenced letter. The requested documents are in the 
package that we are providing which includes a stick. We have also provided a summary of 
the documents you requested and our disposition of them. These documents are the 
complete set of documents associated with this issue and are all of the documents that we 
have at EPCC that are responsive to your request. 

With this submission we believe that we have been totally responsive to your document 
request. Therefore we consider this issue closed. 

If you have additional questions or document requests please send EPCC a new written 
request and we will be pleased to attempt to provide the information that you require. 

Robert Felton 
President, EPCC 
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Moretto Document Request 

The following is a list of EPCC's actions concerning the requests of the Moretto's June 9th 2018 letter. 

Item 1. 
Documents are provided 
Item 2. 
Completed earlier 
Item 3. 
Minutes are provided electronically on the stick that we will provide to you at the Sep 30 Executive 
Board Meeting. 
Request 4-12 
All requested documents that EPCC has are provided electronically on the stick that we will provide to 
you at the Sep 30 Executive Board Meeting. 
Last paragraph concerning violation of EPCC's governing documents. 
Please see the attached Memorandum from Mr. Jim Cavilia of Allison.MacKenzie dated November 21, 
2017 concerning EPCC's authority to adopt and amend rules and regulations. 

Tll. •n ◄_,,.,_ 
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10/31/2018 
) 

M Gmail 
\.,, ---··- -·--··---·------·---------··--· 

EPCC/Jerry and Deb Moretto 
1 message 

Deborah Moretto <dmoretto943@gmail.com> 
To: Robert Felton <bfelton@msn.com> 

Gmail - EPCC/Jerry and Deb Moretto 

Deborah Moretto <dmoretto943@gmall.com> 

Wed, Oct 31, 2018 at 2:47 PM 

Mr. Felton: As you know, Jerry and I are EPCC Members in good standing, residents at 476 Lakeview Avenue, Zephyr 
Cove, NV 89448. On May 12, 2018, we objected to the Board, in writing, to the adoption of the Architectural Rules, as 
amended. on March 31, 2018. Our specific objection concerned the jurisdiction of the Board to impose an easement or 
any other restriction on our Individual unit, without a vote of the unit owners to amend the Bylaws with such restriction. 
We suggested that the issue be presented to the State Ombudsman's office, if the Board would not acknowledge the 
illegality of its acts. 

To support our position, we requested 13 different categories of documents to be produced, necessary to present the 
issue to the Ombudsman. By law, a document request is required to be responded to within 21 days. We received a 
partial response, but not everything we requested. Thus, on June 9, 2018, we requested by letter the balance of the 
documents. We also requested a hearing on the matters raised in our May 12, 2018, letter. On September 30, 2018, 
Jerry was given some additional documents, but some important documents remain missing, such as the plats and plans 
for EPCC and any recorded CC&Rs (Declaration of Protective Restrictions). 

Apparently, the Board thought if it made another amendment to the Architectural Rules it would solve the problem. I see 
under Paragraph 11 of the September 30, 2018, Minutes that an "ARC Rules Revision" was approved by the Board, 
however, no copy of this new Rule is provided in the Minutes or noted in the Notice. May we please have a copy of 
whatever it was that was unanimously approved, at your earliest convenience? Thank you. 

\.,Also, although we appreciate your attempt to get us more documents in response to our request made in May, important 
documents are still missing from the request. Although we have requested a hearing on the legality of the Board adopting 
Architectural Committee Rules that impact our individual unit, and the Board's failure to timely provide us documents on 
the issue, the Board still has not given us a hearing. Please set an agenda action Item for a publlc hearing on the 
legality of the Architectural Rules, as Revised,adopted March 31,2018, Including the Issue of the Board's failure 
to timely respond to the Moretto's May 12, 2018 Document Request, at your next noticed Board Meeting, We 
agree to a public hearing on these matters. 

Sincerely, 

Jerry and Deb Moretto 
476 Lakeview Avenue 
Zephyr Cove, NV 89448 
775-588-0522 

httos://mail.QOOQle.com/mail/u/0?ik=110f134435&view=pt&search=all&permthid=thread-a%3Ar-6037390250525030578&simpl=msg--f~~-.:;~~742... 1/1 
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November 1, 2018 

VIA CERTIFIED MAIL 
Elk Point Country Club, Inc. ("EPCC") 
Attn: Board of Directors 
P.O. Box 9 
Zephyr Cove, NV 89448 

Jerome and Deborah Moretto 
880 E. Front Street 
Fallon, NV 89406 

775-588-0522 (phone and fax) 
jfmoretto@gmail.com 

dmoretto943@gmail.com 

Re: Morettos' Objection to Architectural Guidelines Amendment, approved 3/31/2018; and 
Morettos' Document Request, dated May 12, 2018 

Dear Board: 

My husband, Jerry Moretto, and I live full time at 476 Lakeview Avenue, Zephyr Cove, NV 89448. The 
purpose of this letter is to demand a hearing, pursuant to NRS 116.31087. 

On May 12, 2018, we sent a letter to you, wherein we objected to the Architectural Guidelines, as Amended, 
approved by the Board on March 31, 2018, and requested documents in support of the Objection. We got 
some documents. On June 9, 2018, we requested the balance of the documents, and we requested a hearing on 
two issues: (1) Our Objection to the Architectural Guidelines, as amended; and (2) EPCC's failure to timely 
respond to our request for documents. A copy of both letters is enclosed. To date, we have received a partial 
response to our document request and no hearing. These inactions by the Board violate Nevada law. 

Nevada Law provides that the Board is obligated to have a hearing at its next Board Meeting, upon request of a 
unit owner. Please see NRS 116.31087(1 ): "If an executive board receives a written complaint from a unit's 
owner alleging that the executive board has violated any provision of this chapter or any provision of the 
governing documents of the association, the executive board shall, upon the written request of the unit's owner, 
place the subject of the complaint on the Agenda of the next regularly scheduled meeting of the executive 
board." 

Further, NRS 116.31087 provides the Board is to acknowledge within l O days receipt of the complaint and that 
the matter will be placed on the agenda of the next Board meeting. We made our Complaint on May 12, 2018. 
We requested a hearing on June 9, 2018. To date, we have not received any notice acknowledging our 
Complaint or that the matter will be heard. You held Board meetings on July 7, August 18, September 30, and 
have one scheduled on November 3, 2018. The Board has failed to set this for hearing to date. 

Further, we requested documents in support of our Complaint, since May 12, 2018. NRS 116.31175(1) 
provides that the "executive board of an association shall, upon the written request of a unit's owner, make 
available the books, records, and other papers of the association for review ... " We have requested documents 

1 
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since May 12, 2018, and to date, have only received a partial response. This makes the Board, personally, 
liable for fines. Please note that NRS 116.31175(3) provides "If the executive board fails to provide a copy of 
any of the records pursuant to subsection (2) within 21 days, the executive board must pay a penalty of $25 for 
each day the executive board fails to provide the records." Further, subsection (6) provides that if the Board 
refuses to allow the unit owner to review records, the State Ombudsman has subpoena power to get them. 

We gave you an itemized list of documents on May 12, 2018. On June 9, 2018, we itemized what was 
missing. On September 30, 2018, we received another partial response. To date, you are 150 days 
delinquent in responding (since June 3, 2018, 21 days after May 12, 2018). We demand payment from the 
Executive Board for its delinquency of $3,750.00, accruing at $25 per day until we receive the documents. 

Pursuant to NRS116.31087, we request the Board place on its next agenda a hearing on whether it is 
violating our unit owners' rights, specifically, whether: 

(1) EPCC's Board violated EPCC's governing documents, NRS Chapter 116, as well as other 
pertinent Nevada law, by adopting the Architectural Guidelines Amendment on March 31, 2018. 
Specifically, we contend the Board has no authority to adopt Architectural Guidelines, to include 
an easement (a right to use) over individual units or enact any other property restriction as a Rule, 
such as contained in the Amendment. We intend to present authority and evidence at the 
hearing to prove that the Board acted outside its authority and jurisdiction when it adopted the 
Architectural Guidelines, as amended; and 

(2) EPCC's Board violated our rights to examine EPCC's books, records and papers as requested on 
May 12, 2018, due June 3, 2019 (21 days after our request). To date, we have not received all the 
requested documents, most importantly, any EPCC plats or plans, Articles of Incorporation, with 
amendments, or any recorded Declaration of Protective Restrictions, all of which are deemed part 
of EPCC's governing documents, as a matter of law. In addition, we claim at hearing the $25 per 
day fine, which is $3,750.00 as of November 1, 2018, 150 days from June 3, 2018, and accrue at $25 
per day, until we receive access or copies of the documents we requested on May 12, 2018. 

We requested this hearing by letter on June 9, 2018. To date, no hearing has been placed on the Board's 
Agenda. This certified letter is your last notice. We will submit this to the Ombudsman forthwith, if 
you do not acknowledge this letter and set the matter for hearing, as required by NRS 116.31087. 

Sincerely, 

Jerome and Deborah Moretto 

Enclosures 

2 
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1 CASE NO. 19-CV-0242 

2 DEPT. NO. I 

3 

4 

5 

6 IN THE NINTH JUDICIAL DISTRICT OF THE STATE OF NEVADA 

7 

8 

IN AND FOR THE COUNTY OF DOUGLAS 

9 JEROME MORETTO, Trustee of the Jerome 
F. Moretto 2006 Trust, 

10 
Plaintiff, 

11 V. 

ELK POINT COUNTRY CLUB 
12 HOMEOWNERS, ASSOCIATION, INC., a 

Nevada non-profit corporation, and DOES 1-
13 10, inclusive, 

14 

15 

Defendants. 
-------------------'/ 

**** 

NOTICE OF MOTION AND MOTION 
FOR SUMMARY JUDGMENT OR, IN 
THE ALTERNATIVE, SUMMARY 
ADJUDICATION OF ISSUES 

16 NOTICE IS HEREBY GIVEN and Plaintiff, JEROME MORETTO, Trustee of the Jerome 

17 F. Moretto 2006 Trust, by and through his attorney, KAREN L. WINTERS, ESQ., hereby moves for 

18 summary judgment or, in the alternative, summary adjudication of issues. This motion is made on 

19 the grounds that the creation of the Architectural Design and Review Guidelines ("Guidelines") and 

20 the Architectural Review Committee ("Committee") created therein were formed in violation of 

21 Nevada law and the Bylaws governing the Defendant. 

22 This Motion is based upon the Statement of Undisputed Facts hereunder, the Declaration of 

23 Karen L. Winters and the Request for Judicial Notice filed herewith, and on the attached 

24 Memorandum of Points and Authorities. 

25 

26 

27 

28 

DATED: November 2, 2020 LAW OFFICE OF KAREN L. WINTERS 

~/ .. LL- . 
Karen L. Winters, Esq., SB# 3086 
P.O. Box 1987 
Minden, NV 89423 
(775) 782-7933 
Attorney for Plaintiff 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 Plaintiff Jerome Moretto, Trustee, by and through his attorney of record, Karen L. Winters, 

3 hereby submits Memorandum of Points and Authorities in support of the Motion for Summary 

4 Judgment or, in the alternative, Summary Adjudication oflssues. 

5 I. STATEMENT OF THE CASE 

6 This matter was filed on August 16, 2019. This was followed closely by a Motion for 

7 Preliminary Injunction. On October 3, 2019, Nancy Gilbert filed a Motion to Intervene in the action. 

8 On March 9, 2020, the Court held the hearing on the Motion for Preliminary Injunction, which was 

9 denied. On that same date, the Court denied Ms. Gilbert's Motion to Intervene. The Court issued a 

10 Scheduling Order on May 13, 2020, and an Amended Scheduling Order and Trial Setting were filed 

11 on July 13, 2020. 

12 n. 

13 

SEPARATE STATEMENT OF UNDISPUTED RELEVANT FACTS 

Fact No. Fact Source 

14 1. Defendant ELK POINT COUNTRY CLUB Admitted in Defendant's 

15 
HOMEOWNERS, ASSOCIATION, Answer to Paragraph 2 of the 
INC. ("EPCC") is a Nevada non-profit Complaint, on file herein. 

16 
corporation formed on March 23, 1925, with its 
principal place of business in Douglas County, 
Nevada. 

17 
2. EPCC's current corporate Bylaws ("Bylaws") are Admitted in Defendant's 

18 the Amended and Restated Bylaws recorded as Answer to Paragraph 6 of the 
Document No. 0653319 on August 26, 2005 in Complaint, on file herein. 

19 the Official Records of Douglas County, Nevada, 
with fmiher recorded amendments through 

20 August 7, 2018 as ofthe date of the Complaint 
on file herein. 

21 
3. EPCC was originally incorporated as the Admitted in Defendant's 

22 "Nevada Elks Tahoe Association" in 1925 as a Answer to Paragraph 2 of the 
"social club" for the Reno and Tahoe Elles Club Complaint, on file herein; 

23 members. Declaration of Robert Felton 
in Support to Opposition to 

24 Motion for Preliminary 
Injunction filed herein on or 

25 about September 28, 2019; 
see, also, State v. University 

26 Club, 35 Nev. 475, 130 P. 
468 (1913) 

27 

28 

- 2 -
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

The Bylaws of EPCC only allow the Board to 
create an audit committee and an election 
committee. 

The EPCC Bylaws only allow the Executive 
Board to delegate its duties to an Election 
Committee for annual elections, and a Finance 
Committee for an annual audit. 

Article III, Section 2 of the current Bylaws states 
that "The Executive Board shall have the power 
to conduct, manage and control the affairs and 
business of the Corporation, and to make rules 
and regulations not inconsistent with the laws of 
the State of Nevada, the Articles of 
Incorporation, and the Bylaws of the 
Corporation." 

The Architectural Review Committee meetings 
were not properly noticed to any unit members. 

EPCC operates common areas and facilities for 
the benefit of the fee title owners of individual 
mi.its within its development. 

The development currently consists of 
approximately 99 parcels ("units"). 

When EPCC first chose to allow for fee title 
transfer of parcels within the EPCC to individual 
members through amendments to its Bylaws in 
1929, each deed of conveyance contained a 
provision stating that: "It is expressly understood 
that the Grantee hereof and the property and 
premises hereby conveyed shall be subject at all 
times to the by-laws, rules and regulations of 
said granter, which shall in turn bind every 
subsequent grantee, his or her executors, 
administrators, successors, or assigns." 

- 3 -

Exhibit 1 to Complaint 
admitted in Defendant's 
Answer to Paragraph 6 of the 
Complaint, on :file herein. 

Exhibit to Complaint 
admitted in Defendant's 
Answer to Paragraph 6 of the 
Complaint, on file herein. 

Id. 

Deposition of Nancy Gilbe1t, 
p.33, 11. 1-4 and 10-16; 
Deposition of Charles 
Jemiings, p. 14, 11. 17-22, 
each are attached as Exhibits 
to the Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 7 of the 
Complaint, on file herein. 

Declaration of Jerome 
Moretto, filed herein on 
August 28, 2019, 1f4 in 
support of the Motion for 
Preliminary Injunction; 
Deposition of Charles 
Jennings, p. 50, 11. 17-21, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith 

"Reply in Support of 
Countermotion to Cure 
Illegibility", at Exhibit "B" 
attached thereto, filed herein 
on or about November 15, 
2019. 

I 
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8 
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15 

16 

17 
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19 
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21 

22 

23 

24 

25 

26 
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11. 

12. 

13. 

14. 

15. 

For the last 95 years, from the inception of 
EPCC in 1925 to the present, the only "rules and 
regulations" effecting individual units addressed 
general construction of improvement 
requirements on the individual parcels. 

The remainder of the "rules and regulations" 
addressed the community governance and use of 
the beach, marina and common areas, capital 
improvements on the commonly owned potiions 
of EPCC, governance of the Executive Board 
and EPCC, and the role ofEPCC in approving 
transfers of the members' parcels. (The 2019 set 
of rules also includes rules regarding renters, 
which is the subject of separate litigation with 
EPCC) 

Jerome Moretto, Trustee of the Jerome F. 
Moretto 2006 Trust ("Moretto") is the fee title 
owner of that certain residential individual unit 
commonly lmown as 476 Lakeview Avenue, 
Zephyr Cove, Nevada, which is located within, 
and a pati of the EPCC development. 

Moretto, either as trustee of the Jerome F. 
Moretto 2006 Trust or individually, has owned 
the residence since 1990. 

Moretto's fee title interest in this property 
contains no view restrictions, view easements, 
building setback requirements, minimum garage 
space restrictions, building size restrictions, 
landscaping restrictions, easements for public 
sidewalks, or any other real property restriction 
set fo1ih in the initial "Architectural and Design 
Control Standards and Guidelines" 
("Guidelines") enacted on March 31, 2018 . 

- 4 -

"Reply in Support of 
Countermotion to Cure 
Illegibility", at Exhibit "B" 
attached thereto, filed herein 
on or about November 15, 
2019; 2005 Bylaws, recorded 
8/26/2005, at page 14, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, identifying the dates 
of each rule adopted at the 
end of each Section, attached 
as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 8 of the 
Complaint, on file herein. 

Id. 

Id. 
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16. 

17. 

18. 

19. 

20. 

Parts of the Moretto residence are 80 years old 
and not constructed to today's building codes 
and requirements. 

On March 31, 2018, the Executive Board of 
EPCC enacted the Guidelines purportedly 
regulating design, architecture and construction 
of improvements on real prope1ty individual 
units within the boundaries of EPCC. 

The initial Guidelines adopted on Mai·ch 31, 
2018 state that the duties of the Architectural 
Review Committee created in the Guidelines (the 
"Co1m11ittee") include applying and enforcing 
the Guidelines as the Committee "sees fit". 

The Board changed Section 6 of the initial 
Guidelines in the cmTent version of the 
Guidelines, in that the Committee is identified as 
an "agent of the EPCC, as directed by the 
Board", its duties continue to include applying 
and enforcing the Guidelines. 

The March 31, 2018 Guidelines attempt to 
impose restrictive covenants on Moretto's 
individual unit. by imposing setback 
requirements on improvements that would 
effectively take Moretto's prope1ty right to 
rebuild even in the event of fire or natural 
catastrophe without Moretto' s consent; and 
impose easements, including view easements 
which restrict buildings and landscaping on the 
Moretto property, beyond those originally in 
place at the time Moretto purchased the property 
and beyond the governmental restrictions placed 
on all land by the Tahoe Regional Planning 
Agency and Douglas County. 

- 5 -

Douglas Cotmty Assessor's 
record of original 
construction year of 1936, 
attached as an Exhibit to 
Declaration of Karen L. 
Winters, filed herewith; see, 
also, Exhibit Hat p. 16-17, 
attached to Defendant's "Ex 
Paite Request for An Order 
Sh01tening Time and Motion 
for Limited Extension of 
Discovery", filed herein on or 
about September 26, 2020. 

Admitted in Defendant's 
Answer to Pai·agraph 9 of the 
Complaint, on file herein. 

Section VI of the Guidelines, 
attached to the Complaint as 
Exhibit 2, on file herein. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at pp. 11-12, attached 
as ai1 Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Admitted in Defendant's 
Answer to Paragraph 9 of the 
Complaint, on file herein, and 
Exhibit 2 attached to the 
Complaint, on file herein. 
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21. 

22. 

23. 

24. 

The current version of the Guidelines, in 
Subparagraph 14(b) states that: "Exempt 
activities [from the Architectural Review 
Committee Process] are buildings damaged or 
destroyed by fire or other calamity that are 
rebuilt in substantial com12liance with the design 
of the original structure". 

The Guidelines have been amended twice since 
they were originally forced upon Mr. Moretto, in 
June and September 2018, and merged into a 
consolidated set of "Rules, Regulations and 
Guidelines" for EPCC on September 14, 2019, 
which were later reiterated along with the rules 
governing the co111111on areas, in December 2019. 

Moretto objected to the initial Guidelines and 
requested to present those objections to the 
Executive Board through a letter dated from May 
12, 2018. 

The Executive Board finally included Moretto's 
objections and issues on the December 15, 2018 
agenda of the Executive Board monthly meeting. 
NRS 116.31087 requires a hearing at the next 
regularly scheduled (monthly) meeting. It took 
seven months. The hearing on December 15, 
2018 occurred before the Executive Board and a 
ce1iified cowt reporter on said date. 

- 6 -

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 18 (EPCC 
ELK0325) identifying the 
dates of adoption and 
amendments, attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

Admitted in Defendant's 
Answer to Paragraph 10 of 
the Complaint, on file herein. 

Id. 
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25. 

26. 

27. 
-

28 . 

Moretto' s objections, contained in his May 12, 
2018 letter, include that: (1) the Executive 
Board had no authority over the individual units 
under the Bylaws to create a "Design Review 
Committee" (hereinafter, the "Committee") 
delegating the Executive Board's authority to a 
committee to develop rules and regulations 
governing the design, architecture and 
construction of improvements within EPCC 
boundaries in violation of NRS 116.3106; (2) the 
Guidelines create rules that result in arbitrary and 
capricious enforcement in violation ofNRS 
116.31065(1); (3) the Guidelines are vague and 
not sufficiently explicit to inform unit property 
owners for compliance in violation ofNRS 
116.31065(2); ( 4) the Guidelines allow for 
imposition of fines in violation of the 
requirements set fo1ih in NRS 116.31031 which 
is a violation ofNRS 116.31065(6); (5) the 
Guidelines allow for a variance from the 
Guidelines at the discretion of the Committee 
with no objective standard in violation of NRS 
116.31065(5); (6) the Guidelines purpmi to 
create real property restrictions which are 
restrictive covenants on individual units taken 
ultra vires; (7) the Guidelines impose setback 
requirements, without Moretto's consent, on 
improvements that would effectively take 
Moretto's prope1iy right to rebuild for any 
reason; and (8) the Guidelines impose 
easements, including view easements and a 
pedestrian walkway easement, which are 
restrictive covenants taken ultra vires on 
individual units. 

Subparagraph XII(2) of the initial Guidelines 
states that the Cmmnittee is given 45 days to 
review any 'Application' for modification, new 
construction, painting, replacing light fixtures, 
etc. on any unit, without regard to the size or 
complexity of the proposed work to be done. 

The 45-day review period has no connection to 
the size of the project, and further fails to take 
into consideration the time of year at which any 
Application is made which would effect some 
projects under TRP A rules and regulations. 

At XII(3), the Guidelines state that the 
"Committee may recommend disapproval ... [ of] 
any Application ... for purely aesthetic reasons." 
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See, Complaint filed herein; 
see, also, the "Alternative 
Dispute Resolution Claim 
Form" filed with the Nevada 
Real Estate Division on 
March 28, 2019 referred to 
therein and attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

' 

Exhibit 2 of the Complaint on 
file herein. 

Id. 

Id. 

A.App._733 



,. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29. 

30. 

31. 

32. 

33. 

34. 

"Aesthetics", by definition, are the subjective 
conclusions of individuals as to what constitutes 
"beauty" and "good taste". As a result, any 
Committee or Board member can decide to 
disapprove an Application based solely on their 
individual sense of beauty or good taste, without 
even considering the aesthetic value to the unit 
owner. The two examples stated in Undisputed 
Fact Nos. 26 and 28 remain in the current 
version Guidelines. 

Not only does the Major Application process 
increase the cost to be paid to the Committee, 
but it increases the cost of the project itself, since 
Paragraph XIII requires extensive blueprints and 
documentation to be submitted to the Committee 
for any "Major Project". 

The Committee could decide that something as 
simple as replacing a garage door to be a "Major 
Project", greatly increasing the cost of each 
planned improvement of a residence. The current 
version of the Guidelines reduces this application 
review fee to $200, but imposes the same 
extensive documentation as the initial 
Guidelines. 

The latest iteration of the Guidelines also retains 
restrictive covenants that would impose setback 
requirements and view easements restricting 
building size and height and landscaping on the 
Moretto property. 

Nowhere in the initial Guidelines is there any 
stated amounts for any fines (although there is an 
allusion to a "Fine Schedule" at Paragraph XII, 
the schedule is not included in the Guidelines), 
which could result in fines exceeding those 
allowed tmder this statute. 

As in the initial Guidelines, nowhere in the 
cmTent Guidelines is there any stated amotmts 
for any fines (although there is an allusion to a 
"Fine Schedule" at Paragraph XII, the schedule 
is not inpluded in the Guidelines), which could 
result in fines exceeding those allowed under this 
statute. 
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"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 14 (EPCC 
ELK0321), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 16 (EPCC 
ELK0323), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at pp. 15-16 (EPCC 
ELK0322-323), attached as 
an Exhibit to the Declaration 
of Karen L. Winters, filed 
herewith. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 13 (EPCC 
ELK0320), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 

Exhibit 2 attached to the 
Complaint on file herein. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, at p. 14 (EPCC 
ELK0321), attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 
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The initial Guidelines allow for a variance from 
the Guidelines at the discretion of the Conimittee 
with no objective standard. At Subparagraph 
XI( 4 ), it allows a unit owner to request a 
variance of the "recommendation" that all 
construction not exceed 3500 square feet of floor 
area, but gives no indication why or under what 
circumstances a variance would be approved. 

Subparagraph XII of the initial Guidelines states 
that all Applications that include a variance 
would first be reviewed by the Committee, then 
forwarded to the Executive Board with the 
Committee's recommendation to approve or 
disapprove, however there is no guidance in that 
sho1t paragraph to either the Conunittee or 
Executive Board in reaching their decisions. As a 
result, the requests for variances can be treated 
differently from unit owner to unit owner, with 
no consistency. 

The current Guidelines appear to attempt to 
resolve this issue, tlu-ough a more restrictive 
process for variances in Subparagraph 14(f), 
however Paragraph 11 of the current Guidelines 
allow for amendments to the Guidelines on the 
recommendations of the Architectural Review 
Committee "as it sees fit", thereby allowing an 
amendment, however tempora1y, to be made on 
the reconunendation of the Committee to the 
Board and without any unit owner involvement. 

The initial Guidelines allow for a variance from 
the Guidelines at the discretion of the Committee 
with no objective standard. At Subparagraph 
XI(4), it allows a unit owner to request a 
variance of the "recommendation" that all 
construction not exceed 3500 square feet of floor 
area, but gives no indication why or under what 
circumstances a variance would be approved. 

Moretto ' s objections were not resolved at the 
Executive Board meeting, therefore 
Moretto filed an "Alternative Dispute Resolution 
Claim Form with the Nevada Department of 
Business and Indust1y Real Estate Division, 
Office of the Ombudsman for Common-Interest 
Communities and Condominium Hotels" on 
March 28, 2019, requesting mediation. 
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Exhibit 2 attached to the 
Complaint on file herein. 

Exhibit 2 attached to the 
Complaint on file herein. · 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019", produced by 
EPCC, (EPCC ELK0317-
325), attached as an Exhibit 
to the Declaration of Karen L. 
Winters, filed herewith. 

Exhibit 2 attached to the 
Complaint on file herein. 

See, Complaint filed herein; 
see, also, the "Alternative 
Dispute Resolution Claim 
Form" filed with the Nevada 
Real Estate Division on 
March 28, 2019 referred to 
therein and attached as an 
Exhibit to the Declaration of 
Karen L. Winters, filed 
herewith. 
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Mediation between Moretto and EPCC occurred 
on May 31, 2019, which did not result in a 
resolution. The claim was closed by the Nevada 
Real Estate Division by letter dated June 20, 
2019. 

On August 3, 2019, the EPCC Executive Board 
held its monthly meeting. Included in the agenda 
was an item regarding "Revision and 
Consolidation of EPCC Rules and Regulations", 
and to "[ d]iscuss the plan to review the ADCSG 
[the Guidelines] by ARC [the Committee]. 

On August 13, 2019, Moretto received the 
proposed new EPCC "Rules, Regulations and 
Guidelines" intended to consolidate the 
.individuals rules, including the Guidelines. 

The proposed new guidelines contained 
substantially the same rules as those imposed by 
the March 31, 2018 Guidelines, with the 
exception that the three-foot sidewalk easement 
imposed on unit owners became a 
'recommendation' rather than a requirement. The 
Guidelines have been amended at least twice, 
with the latest iteration contained within a set of 
"Rules and Regulations" issued in December 
2019. 

Mr. Moretto made a demand for EPCC records 
on May 12, 2018. Although some requested 
documents were provided prior to the 21 day 
statutory deadline, a number were not presented 
until December 7, 2018, and later. 

Further requested documents were not provided 
until after the instant litigation began and at the 
hearing on the preliminary injunction in this 
matter on March 9, 2020. 

Others were not provided at all to date and were 
the subject of the Order Compelling Fmiher 
Responses to discovery. 
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Admitted in Defendant' s 
Answer to Paragraph 14 of 
the Complaint, on file herein. 

"Declaration of Jerome 
Moretto filed in support of 
Motion for Preliminary 
Injunction", filed herein on 
9/2/2019, and Exhibit 7 
thereto. 

Id., and Exhibit 8 attached 
thereto. 

"EPCC Rules, Regulations 
and Guidelines adopted 
9/14/2019"; produced by 
EPCC, (EPCC ELK.0317-
325) identifying the dates of 
adoption and amendments, 
attached as an Exhibit to the 
Declaration of Karen L. 
Winters, filed herewith. 

Letter dated 5/12/18 (Bates 
Nos. JM107-108) attached as 
Exhibit to Declaration of 
Karen L. Winters, filed 
herewith; see, also, Recorded 
documents first provided as 
Exhibits attached to EPCC's 
"Reply in Support of 
Countermotion to Cure 
Illegibility", filed herein on 
or about November 15, 2019 

Id. 

See, "Motion to Compel 
Defendant to Further 
Respond to Discovery" filed 
herein on September 1, 2020 
and the "Order Granting 
Motion" for further 
discovery, filed herein on 
October 2, 2020. 
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47. In the Opposition to that Motion, EPCC See, "Defendant's Opposition 
identified 5,422 e-mails potentially discussing to Plaintiffs Motion to 
the Guidelines between Board members. Less Compel" filed herein on or 
than a dozen were provided in the further about September 16, 2020; 
documents supplied. Declaration of Karen L. 

Winters, filed herewith. 

HI. STATEMENT OF RELEVANT FACTS 

Defendant ELK POINT COUNTRY CLUB HOMEOWNERS, ASSOCIATION, 

INC. ("EPCC") is a Nevada non-profit corporation formed on March 23, 1925 as a "social club" for 

Reno and Tahoe Elks Club members, with its principal place of business in Douglas County, 

Nevada. Undisputed Fact No. 1. EPCC' s current corporate Bylaws ("Bylaws") are the Amended and 

Restated Bylaws recorded as Document No. 0653319 on August 26, 2005 in the Official Records 

of Douglas County, Nevada, with fmther recorded amendments through August 7, 2018 as of the 

date of the Complaint on file herein. Undisputed Fact No. 2. The Atticles of Incorporation and 

Bylaws ctmently govern EPCC. There is no Declaration of Covenants, Conditions, or Restrictions 

for EPCC. The Bylaws of EPCC only allow the Board to create an audit c01m11ittee and an election 

committee and to delegate duties to the Election Committee for annual elections, and the Finance 

Committee for an amrnal audit. Undisputed Facts No. 4. The EPCC Bylaws do not allow the 

Executive Board to delegate any of its other duties under the Bylaws, either tluough an explicit 

delegation or through an agent. It has been given no authority under the Bylaws to impose property 

restrictions on individual muts. 

When EPCC first chose to allow for fee title transfer of parcels within the EPCC to 

individual members, through amendments to its Bylaws in 1929, each deed of conveyance contained 

a provision stating that: "It is expressly understood that the Grantee hereof and the property and 

prenuses hereby conveyed shall be subject at all times to the by-laws, rules and regulations of said 

granter, which shall in turn bind every subsequent grantee, his or her executors, administrators, 

successors, or assigns." Undisputed Fact No. 10. For the last 95 years, from the inception of EPCC 

in 1925 to the present, the only "rules and regulations" affecting individual units is set forth in the 

Bylaws addressed only that the Executive Board must approve any construction of improvement on 
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1 the individual parcels. Undisputed Fact No. 11. The remainder of the "rules and regulations" 

2 addressed the community governance and use of the beach, marina and common areas, capital 

3 improvements on the c01mnonly owned p01tions ofEPCC, governance of the Executive Board and 

4 . EPCC, and the role ofEPCC in approving transfers of the members' parcels. Undisputed Fact No. 

5 12. 

6 In the current Bylaws, Alticle III, Section 2 states "The Executive Board shall have the power 

7 to conduct, manage and control the affairs and business of the Corporation, and to make rules and 

8 regulations not inconsistent with the laws of the State of Nevada, the Alticles of Incorporation, and 

9 · the Bylaws of the Corporation." Undisputed Fact No. 6 (Emphasis added.) The Board cannot 

10 delegate to a Co1mnittee the authority to act in a manner the Board itself cannot. 

11 EPCC operates common areas and facilities for the benefit of its members, who are the fee 

12 . title owners of individual units within its development. Undispute.d Fact No. 8. The development 

13 currently consists of approximately 99 parcels (''tmits"). Undisputed Fact No. 9. Jerome Moretto, 

14 Trustee of the Jerome F. Moretto 2006 Trust ("Moretto") is the fee title owner of that certain 

15 residential individual tmit c01mnonly known as 476 Lakeview Avenue, Zephyr Cove, Nevada, which 

16 is located within, and a part of the EPCC development. Undisputed Fact No. 13. Moretto, either as 

17 trustee of the Jerome F. Moretto 2006 Trust or individually, has owned the residence since 1990. Id. 

18 Nevada adopted the Common Interest Development Act a year later, in 1991. Moretto's fee title 

19 interest in this property contains no view restrictions, view easements, building setback 

20 requirements, minimum garage space restrictions, building size or height restrictions, landscaping 

21 restrictions, easements for public sidewalks, or any other real prope1ty restriction set forth in the 

22 initial "Ai·chitectmal and Design Control Standards and Guidelines" ("Guidelines") enacted on 

23 March 31, 2018. Id. Pa.its of the Moretto residence are more than 80 years old and ai·e not 

24 constructed to today's building codes and requirements. Undisputed Fact No. 16. 

25 On March 31, 2018, without any authority by any recorded Declai·ation of Covenants, 

26 Conditions or Restricitons, or authority in the Byiaws, the Executive Board of EPCC enacted the 

27 Guidelines purp01tedly regulating design, architecture and construction of improvements on the 

28 individual units within the boundaries of EPCC. Undisputed Fact No. 17. The initial Guidelines 
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1 created on March 31, 2018, in Paragraph VI, include, as part of the Conunittee' s duties, that it shall 

2 "apply and enforce those [Guidelines] which have been approved and adopted by the Board and as 

3 the Conunittee sees fit" . (Emphasis added.) Undisputed Fact No. 18. Although the Board has 

4 attempted to soften this clear violation of the Bylaws and NRS 116.3106 in later versions of the 

5 Guidelines, in that the Conunittee is identified as an "agent of the EPCC, as directed by the Board", 

6 its duties continue to include applying and enforcing the Guidelines. Undisputed Fact No. 19. No 

7 authority to do this was on record when.Mr. Moretto purchased his property in 1990. 

8 The Guidelines have been amended at least twice since they were originally forced upon Mr. 

9 Moretto on March 31, 2018, in June and September 2018, and merged into a consolidated set of 

10 "Rules, Regulations and Guidelines" for EPCC on September 14, 2019, which were later reiterated 

11 along with the rules governing the conunon areas, in December 2019. Undisputed Fact No. 22. On 

12 August 3, 2019, the EPCC Executive Board held its monthly meeting. Included in the agenda was 

13 an item regarding "Revision and Consolidation of EPCC Rules and Regulations", and to "[ d]iscuss 

14 the plan to review the ADCSG [the Guidelines] by ARC [the Conunittee]. Undisputed Fact No. 41. 

15 On August 13, 2019, Moretto received the proposed new EPCC "Rules, Regulations and Guidelines" 

16 intended to consolidate the individuals rules, including the Guidelines. Id. The proposed new 

17 Guidelines contained substantially the same rules as those imposed by the March 31 , 2018 

18 Guidelines, with the exception that the tln·ee-foot sidewalk easement imposed on unit owners became 

19 a 'recommendation' rather than a requirement. The Guidelines have been amended at least twice, 

20 with the latest iteration contained within a set of "Rules and Regulations" issued in December 2019. 

21 Undisputed Fact No. 22. Though many changes were made, most of the illegal Guidelines to which 

22 Mr. Moretto objected, remain. 

. 23 The initial March 31 , 2018 Guidelines attempt to impose restrictive covenants on Moretto' s 

24 individual tmit by imposing setback requirements on improvements that effectively take Moretto' s 

25 existing property right, including the right to rebuild in the event of fire or natural catastrophe, 

26 without Moretto's consent; and impose easements, including view easements which restrict 

27 buildings and landscaping on the Moretto property, beyond those originally in place at the time 

28 Moretto purchased the property and beyond the governmental restrictions placed on all land by the 
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1 Tahoe Regional Plamring Agency and Douglas County. Undisputed Fact No. 20. The current version 

2 of the Guideliries attempts to cure this fatal defect, by asserting, in Subparagraph 14(b) that: "Exempt 

3 activities [from the Arclritectural Review Committee Process] are buildings damaged or destroyed 

4 by fire or other calamity that are rebuilt in substantial compliance with the design of the original 

5 structure". Undisputed Fact No. 21. This would still prevent Mr. Moretto from employing his 

6 existing property rights to tear down his home and rebuild it on the same footprint, with the same 

7 height, in a different style and floor plan, or to modenrize Iris home. 

8 Moretto objected to the initial Guidelines and requested to present those objections to the 

9 Executive Board through a letter dated from May 12, 2018 . Undisputed Fact No. 23. The Executive 

10 Board finally included Moretto's objections and issues on the December 15, 2018 agenda of the 

11 Executive Board monthly meeting. NRS 116.31087 requires a hearing at the next regularly scheduled 

12 (monthly) meeting. It took seven months. The hearing on December 15, 2018 occuned before the 

13 Executive Board and a certified court reporter on said date. Undisputed Fact No. 24. 

14 Moretto's original objections included that: (1) (1) the Executive Board had no authority 

15 over the individual units under the Bylaws to create a "Design Review Committee" (hereinafter, the 

16 "Committee") delegating the Executive Board's authority to a committee to develop rules and 

17 regulations governing the design, architecture and construction of improvements within EPCC 

18 boundaries in violation ofNRS 116.3106; (2) the Guidelines create rules that result in arbitrary and 

19 capricious enforcement in violation of NRS 116.31065(1); (3) the Guidelines are vague and not 

20 sufficiently explicit to inform unit property owners for compliance in violation of NRS 

21 116.31065(2); (4) the Guidelines allow for imposition of fines in violation of the requirements set 

22 forth in NRS 116.31031 wlrich is a violation of NRS 116.31065(6); (5) the Guidelines allow for a 

23 variance from the Guidelines at the discretion of the Comnrittee with no objective standard in 

24 violation ofNRS 116.31065(5); (6) the Guidelines purport to create real property restrictions which 

25 are restrictive covenants taken ultra vires on individual units; (7) the Guidelines impose setback 

26 requirements, without Moretto's consent, on improvements that would effectively take Moretto ' s 

27 prope1ty right to rebuild for any reason; and (8) the Guidelines impose easements, including view 

28 easements and a pedestrian walkway easement wlrich are restrictive covenants taken ultra vires on 
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1 individual units. Undisputed Fact No. 25. 

2 An example of the issues raised by Mr. Moretto is found in SubparagraphXII(2) of the initial 

3 Guidelines, in which the Committee is given 45 days to review any 'Application' for modification, 

4 new construction, painting, replacing light fixtures, etc. on any unit, without regard to the size or 

5 complexity of the proposed work to be done. Undisputed Fact No. 26. The 45-day review period has 

6 no connection to the size of the project, and further fails to take into consideration the time of year 

7 at which any Application is made which would effect some projects under TRP A rules and 

8 regulations. Undisputed Fact No. 27. 

9 Another example is found in the following subparagraph. At XII(3), the Guidelines state that 

10 the "Committee may recommend disapproval ... [ of] any Application .. . for purely aesthetic reasons." 

11 Undisputed Fact No. 28. "Aesthetics", by definition, are the subjective conclusions of individuals 

12 as to what constitutes "beauty" and "good taste". As a result, any Committee or Board member can 

13 decide to disapprove an Application based solely on their individual sense of beauty or good taste, 

14 without even considering the aesthetic value to the unit owner. These last two examples remain in 

15 the current version Guidelines. Undisputed Fact No. 29. Further, not only does the Major 

16 Application process increase the cost to be paid to the Committee, but it increases the cost of the 

17 project itself, since Paragraph XIII requires extensive blueprints and documentation to be submitted 

18 to the Committee for any "Maj or Project". Undisputed Fact No. 3 0. As a result, the Committee could 

19 decide that something as simple as replacing a garage door is a "Major Project", greatly increasing 

20 the cost of each planned improvement of a residence. The current version of the Guidelines reduces 

21 this application review fee from $1 ,500 to $200, but imposes the same extensive documentation as 

22 the initial Guidelines. Undisputed Fact No. 31. 

23 In addition, nowhere in the initial Guidelines is there any stated amounts for any fines 

24 (although there is an allusion to a "Fine Schedule" at Paragraph XII, the schedule is not included in 

25 the Guidelines), which could result in fines exceeding those allowed under NRS 116.31031 (1 )( c ). 

26 Undisputed Fact No. 33. This is carried over into the current Guidelines as well. Undisputed Fact 

27 No. 34. 

28 The initial Guidelines allow for a variance from the Guidelines at the discretion of the 
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1 Committee with no objective standards. At Subparagraph XI( 4 ), it allows a unit owner to request a 

2 variance of the "recommendation" that all construction not exceed 3500 square feet of floor area, 

3 but gives no indication why or under what circumstances a variance would be approved. Undisputed 

4 Fact No. 35. Subparagraph XII of the initial Guidelines states that all Applications that include a 

5 variance would first be reviewed by the Committee, then forwarded to the Executive Board with the 

6 Committee's recommendation to approve or disapprove, however there is no guidance in that short 

7 paragraph to either the Committee or Executive Board in reaching their decisions. As a result, the 

8 requests for variances can be treated differently from unit owner to unit owner, with no consistency. 

9 Undisputed Fact No. 36. The current Guidelines appear to attempt to resolve this issue, through a 

10 more restrictive process for variances in Subparagraph 14(f), however Paragraph 11 of the current 

11 Guidelines allow for amendments to the Guidelines on the recommendations of the Architectural 

12 Review Committee "as it sees fit", thereby allowing an amendment, however temporary, to be made 

13 on the reconunendation of the Conunittee to the Board and without any unit owner involvement. 

14 Undisputed Fact No. 3 7. This effectively allows the Board to alter the Guidelines to allow a variance 

15 on an individual basis, only to reverse the change after the variance has been accomplished. 

16 In addition, although the Architectural Review Committee purportedly received its authority 

17 from the Board, it disregarded the due process requirement that its meetings be noticed to the unit 

18 owners, just as the Board meetings n'mst be. The Architectural Review Conunittee meetings were 

19 never properly noticed to any unit members. Undisputed Fact No. 7. 

20 Moretto's objections were not resolved at the Executive Board meeting, therefore 

21 Moretto filed an "Alternative Dispute Resolution Claim Form with the Nevada Department of 

22 Business and Industry Real Estate Division, Office of the Ombudsman for Common-Interest 

23 Communities and Condominium Hotels" on March 28, 2019, requesting mediation. Undisputed Fact 

24 No. 31. Mediation between Moretto and EPCC occurred on May 31, 2019, which did not result in 

25 a resolution. The claim was closed by the Nevada Real Estate Division by letter dated June 20, 2019. 

26 Undisputed Fact No. 40. 

27 The failure ofEPCC to comply with the law is no clearer than in its failure to comply with 

28 Plaintiff's demand for EPCC records on May 12, 2018. Although some requested documents were 
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1 pi"ovided prior to the 21 day statutory deadline, a munber were not presented until December 7, 2018. 

2 Undisputed Fact No. 44. Further requested documents were not provided until after the instant 

3 litigation began and at the hearing on the preliminary injunction in this matter on March 9, 2020. 

4 Undisputed Fact No. 45. Others were not provided at all to date and were the subject of the Order 

5 Compelling Further Responses to discovery. Undisputed Fact No. 46. In the Opposition to that 

6 Motion, EPCC identified 5,422 e-mails potentially discussing the Guidelines between Board 

7 members. Less than a dozen were provided in the further documents supplied. Undisputed Fact No. 

8 4 7. It is apparent EPCC is secreting records from unit owners, including Mr. Moretto, in violation 

9 of their due process rights. 

10 IV. ARGUMENT 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A. This Motion is Timely and Appropriate or -

I. Standards for Summary Judgment and Summary Adjudication oflssues 

NRCP 56 provides, in relevant part, that: 

Motions for summary judgment and responses thereto shall include a concise 
statement setting forth each fact material to the disposition of the motion which the 
party claims is or is not genuinely in issue, citing the particular portions of any 
pleading, affidavit, deposition, interrogatory, answer, admission, or other evidence 
upon which the party relies. The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law. A smnmary 
judgment, interlocutory in character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of damages. An order granting 
summary judgment shall set forth the undisputed material facts and legal 
determinations on which the court granted summaiy judgment. 

Smm11ary judgment is proper when the moving party is entitled to judgment as a matter of 

law, and no genuine issue remains for trial. A party opposing such a motion for smmnary judgment 

must set fo1ih specific facts showing that there is a genuine issue for trial. 

Van Cleave v. Kietz-Mill Mini Mart, 97 Nev. 414, 415;° 633 P.2d 1220, 1221 (1981). 

A genuine issue of material fact is one where the evidence is such that a reasonable 
jury could return a verdict for the non-moving party. The pleadings and proof offered 
below are construed in the light most favorable to the non-moving party. However, 
the non-moving paiiy must, by affidavit or otherwise, set forth specific facts 
demonstrating the existence of a genuine issue for trial or have summary judgment 
entered against him. The non-moving patiy's documentation must be admissible 
evidence, and he or she "is not entitled to build a case on the gossamer tlu-eads of 
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1 whimsy, speculation and conjecture." 

2 Posadas v. City of Reno, 109 Nev. 448,452; 851 P.2d 438, 441-42 (1993). 

3 In accordance with the Scheduling Order issued in this action on July 13, 2020, this Motion 

4 is timely filed prior to November 2, 2020. 

5 B. The Undisputed Facts Support Summary Judgment as to the Third Cause of · 

6 Action Where Plaintiff's Property Rights Were Violated By Adoption of the "Architectural 

7 ~gn and Review Guidelines" 

8 One of the essential sticks in the bundle of property rights is the right to exclude others. 

9 Kaiser Aetna v. United States, 444 U.S . 164, 179-180, 100 S.Ct. 383, 392-393, 62 L.Ed.2d 332 

1 O (1979). The power to exclude has traditionally been considered one of the most treasured strands in 

11 an owner's bundle of property rights. See, Kaiser Aetna, 444 U.S., at 179-180, 100 S.Ct., at 

12 392-393; see also, Restatement of Property§ 7 (1936). 

13 "Authorities to prove that a fee-simple estate is the highest tenure known to the law are quite 

14 unnecessary, as the principle is elementary and needs no support." Lycoming Fire Ins. Co. of Muncy, 

15 Pa. v. Haven, 95 U.S. 242,245, 24 L.Ed. 473 (1877). An owner in fee simple is presumed to be the 

16 "entire, unconditional, and sole owner[] of [any] buildings as well as the land .... " Id. (Emphasis 

17 added.) That presumption, of course, can be overcome by the laws of the state and the legal contracts 

18 created under those laws. "Property rights are created by the State." Palazzolo v. Rhode lslqnd, 533 

19 U.S. 606,626, 121 S.Ct. 2448, 150 L.Ed.2d 592 (2001) . As such "the existence of a property interest 

20 is determined by reference to 'existing rules or understandings that stem from ... source[s] such as 

21 state law.'" Phillips v. Wash. Legal Found., 524 U.S . 156, 164, 118 S.Ct. 1925, 141 L.Ed.2d 174 

22 (1998) (quoting Ed. of Regents v. Roth, 408 U.S. 564,577, 92 S.Ct. 2701, 33 L.Ed.2d 548 (1972)); 

23 accord United States v. Causby, 328 U.S. 256,266, 66 S.Ct. 1062, 90 L.Ed. 1206 (1946). 

24 The focus of the Complaint is not only on EPCC' s violation of Mr. Moretto' s property rights 

25 and basic due process rights, but on how the Guidelines were initially created, including how they 

26 were written, all of which violate the law governing Defendant EPCC. The Guidelines fail to comply 

27 with property rights law, as well as statutory law governing common-interest communities and 

28 corporations, and cam1ot be enforced under either legal theory. 
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1 Article III, Section 2 of the current Bylaws states that "The Executive Board shall have the 

2 power to conduct, manage and control the affairs and business of the Corporation, and to make rules 

3 and regulations not inconsistent with the laws of the State ofNevada, the Articles oflncorporation, 

4 and the Bylaws of the Corporation." Undisputed Fact No. 6. (Emphasis added.) 

5 The State laws governing EPCC are found in our Constitution as well as in our statutes. The 

6 very first article of the Nevada Constitution identifies our inalienable rights: "All men are by Nature 

7 free and equal and have certain inalienable rights among which are those of enjoying and defending 

8 life and liberty; Acquiring, Possessing and Protecting property and pmsuing and obtaining safety and 

9 happiness (Emphasis added.) Title 10 of our Nevada Revised Statutes is wholly devoted to further 

10 detailing those rights, and Chapter 116 of Title 10 addresses the particular rights and obligations 

11 created in a common-interest conmrnnity such as the EUc Point Country Club Homeowners 

12 Association. 

13 When EPCC first chose to allow for fee title transfer of parcels within the EPCC to 

14 individual members through amendments to its Bylaws in 1929, each deed of conveyance contained 

15 a provision stating that: "It is expressly understood that the Grantee hereof and the property and 

16 premises hereby conveyed shall be subject at all times to the by-laws, rules and regulations of said 

1 7 grantor, which shall in turn bind every subsequent grantee, his or her executors, administrators, 

18 successors, or assigns." Undisputed Fact No. 10. This is the only legal constraint on Moretto's fee 

19 title ownership of his residential property within EPCC' s boundaries. EPCC' s authority is set forth 

20 in its Articles oflncorporation, as well as the Bylaws, neither of which retain any rights to EPCC to 

21 enact or enforce restrictive covenants on individual units, contained in the Guidelines. Nevada has 

22 recognized "restrictive covenants" as a property right. See, Meredith v. Washoe County School 

23 District, 84 Nev. 15, 17,435 P.2d 750, 752 (1968). As such, they cannot be created on Moretto's 

24 property without his consent. The March 31, 2018 Guidelines attempt to impose restrictive 

25 covenants on Moretto's individual unit. by imposing setback requirements on improvements that 

26 would effectively take Moretto's property right to even rebuild in the event of fire or natural 

27 catastrophe without Moretto's consent; and impose easements, including view easements which 

28 restrict buildings and landscaping on the Moretto property, beyond those originally in place at the 
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time Moretto purchased the property and beyond the govermnental restrictions placed on all land by 

the Tahoe Regional Plam1ing Agency and Douglas County. The current version of the Guidelines 

attempts to cure this fatal defect, by asserting, in Subparagraph 14(b) that: "Exempt activities [ from 

the Architectural Review Committee Process] are buildings damaged or destroyed by fire or other 

calamity that are rebuilt in substantial compliance with the design of the original structure". 

Undisputed Fact No. 21. Parts of the Moretto residence are more than 80 years old and not 

constructed to today' s building codes and requirements. Undisputed Fact No. 16. This eliminates Mr. 

Moretto' s right to remodel his home and bring it to cunent building codes in the event of fire or 

natural catastrophe. Further, this would still prevent Mr. Moretto from tearing down the house and 

building a more modern, very different, house on the same footprint. As a result, those Guidelines 

are not within EPCC's authority and are ultra vires; i.e. void ab initio. 

A competent grantor by appropriate covenants could, of course, convey the right 
claimed here, and equity would enforce it. But when a right 'consists in restraining 
the owner from doing that with, and upon, his property which, but for the grant or 
covenant, he might lawfully have done,' it is an easement, sometimes called a 
negative easement, or an amenity. Trustees of Columbia College v. Lynch, 70 N.Y. 
440, 447, 26 Am.Rep. 615 (1877). 'An equitable restriction,' which prevents 
development of property by building on it, has been said to be 'an easement, or 
servitude in the nature of an easement,' a 'right in the nature of an easement,' and an 
'interest in a contractual stipulation which is made for their common benefit.' Such 
'equitable restrictions' are real estate, part and parcel of the land to which they are 
attached and pass by conveyance. River-bank Improvement Co. v. Chadwick, 228 
Mass. 242, 246, 117 N .E. 244, 245 (1917). A contractual restriction which limits the 
use one may make of his own lands in favor of another and his lands is 'sometimes 
called a negative easement, which is the right in the owner of the dominant tenement 
to restrict the owner of the servient tenement in the exercise of general and natmal 
rights of property.' It is an interest in lands which can pass only by deed and is in 
every legal sense an incumbrance. Uihlein v. lvfatthews, 172 N .Y. 154, 158, 64 N.E. 
792, 793 (1902). (Emphasis added .. ) 

Chapman v. Sheridan-Wyoming Coal Co., 338 U.S. 621, 626-27 (1950). 

23 Under property rights laws, common-interest development boards are in charge of corporate 

24 business and the common areas, but not the individual units, unless something further is contained 

25 in a recorded declaration of covenants, conditions and restrictions, or the initial Articles and Bylaws 

26 or agreed to by all members of an association, giving the board that additional power. This Board 

27 is attempting to use its corporate rule-making powers to impose property restrictions on the 

28 individual units, such as Mr. Moretto's individual unit. This is not a typical common-interest 
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1 community where there are recorded Covenants, Conditions, and Restrictions in place, prior to 

2 purchase of the individual units, that give the Board the power to impose property restrictions on the 

3 individual units. The only proper method to do this is to obtain a vote of the members to amend their 

4 Bylaws to give the Board authority to act as it apparently intends; however, to impose property 

5 restrictions on individual unit owners requires consent of that unit owner. As Mr. Moretto does not 

6 agree to these property restrictions that did not exist when he purchased his individual wlit, they 

7 cmmot be retroactively imposed upon him now under the corporation's rule-making authority. A 

8 good example of this is the three foot easement that was given in the initial guidelines from the front 

9 property line of each property. This is simply theft of and abetting trespass on Mr. Moretto's 

10 property, without any reason or authority. 

11 Restrictive covenants on real property can only be created tlu·ough a deed restriction imposed 

12 by the prior property owner at the time of transfer, or by contract between the cmTent property owner, 

13 as the owner of the servient tenement, and the entity desiring the restrictive covenants, the dominant 

14 tenement holder, upon payment of valid consideration. Neither has occurred on the Moretto property. 

15 The clearest explanation of why EPCC's efforts to impose restrictions through corporate 

16 rules, rather than its governing documents, is a violation of Mr. Moretto' s property rights is best 

17 smmned up in the Restatement (Third) of Property: 

18 Unless a statute, or the declaration, provides a more expm1sive power, an 
association's authority to impose restrictions on individually owned property, under 

19 a generally worded rulemaking power, is limited to prevention of nuisance-like 
activities (in addition to prevention of damage to common property, a power enjoyed 

20 by the association even in the absence of statute, or authorizing provision in the 
governing documents). 

21 

22 

23 

24 

25 

26 

27 

28 

The rationale for not giving an expansive interpretation to m1 association's power to 
make rules restricting use of individually owned property is based in the traditional 
expectations of property owners that they are free to use their property for uses that 
are not prohibited and do not umeasonably interfere with the neighbors' use and 
enjoyment of their property. People purchasing property in a conm1on-interest 
c01mnunity, wllich is usually subject to specific use restrictions set forth in the 
declm·ation, are not likely to expect that the association would be able, under a 
generally worded rulemaking power, to impose additional use restrictions on their 
property. On the other hand, they are likely to expect that the association will be able 
to protect them from neighborhood nuisances by adoption of preventative rules. 
Securing private protection from nuisance-like activity is one of the frequently cited 
attractions of common-interest commmlities. By exercising its rulemaking power, the 
association cm1 provide a more efficient means to prevent or abate nuisances than 
resort to municipal authorities or to the judicial system. 
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I Restatement (Third) of Property (Servitudes)§ 6.7 (2000), comment (b). (Emphasis added.) 

2 It is tmdisputed EPCC has no recorded declaration of property restrictions. As analyzed 

3 above, EPCC has gone beyond the general corporate rule-making powers given in the Bylaws to 

4 impose additional property restrictions on Mr. Moretto and the other property owners within the 

5 boundaries of EPCC. As a result, the Guidelines imposing restrictive covenants must fall and 

6 sununaiy judgment on the Third Cause of Action regarding violation of Plaintiff's Property Rights 

7 must be granted, imposing a permanent injunction against EPCC to prevent any effort to impose 

8 restrictions on Mr. Moretto's individual unit property that is not specifically set forth in the Articles 

9 of Incorporation and Bylaws. 

10 In addition to an award of a permanent injunction, Mr. Moretto is entitled to attorney fees 

11 pursua11t to NRS 116.4117. 

12 1. Subject to the requirements set forth in subsection 2, if a declarant, conununity 
manager or any other person subject to this chapter fails to comply with a11y of its 

13 provisions or any provision of the declaration or bylaws, any person or class of 
persons suffering actual damages from the failure to comply may bring a civil action 

14 for dainages or other appropriate relief. 
2. Subject to the requirements set forth in NRS 38.310 and except as otherwise 

15 provided in NRS 116.3111, a civil action for damages or other appropriate relief for 
a failure or refusal to comply with any provision of this chapter or the governing 

16 documents of an association may be brought: 

17 (b) By a unit's owner against: 
(1) The association; 

18 

19 

20 

6. The court may award reasonable attorney's fees to the prevailing party. 
7. The civil remedy provided by this section is in addition to, and not exclusive of, 
any other available remedy or penalty. 

21 NRS 116.4117. 

22 The primary relief sought in this action is a permanent injunction to preve1it the Board and 

23 the EPCC Homeowners Association from imposing illegal property restrictions on Plaintiff's 

24 property. This "appropriate relief' therefore allows for attorney fees in this matter. Should the 

25 injunction not be granted, then the damages for loss in value to Plaintiff's property remains as an 

26 issue for trial. 

27 Ill/ 

28 //// 
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1 C. The Undisputed Facts Support Summary Judgment for Breach of the Bylaws 

2 and the Laws Governing the Bylaws, set forth in the Second Cause of Action 

3 Creation of the Architectural Review Committee ("Conunittee") in the Guidelines violates 

4 the Bylaws and the laws governing those Bylaws. Under corporate law, at NRS 78.125(1 ), the Board 

5 of Directors' powers to enact rules is limited to corporate business, without any powers to enact 

6 property restrictions. "Unless it is otherwise provided in the Aliicles oflncorporation, the board of 

7 directors may designate one or more committees which, to the extent provided in the resolution or 

8 resolutions or in the bylaws of the corporation, have and may exercise the powers of the board of 

9 directors in the management of the business and affairs of the corporation." (Emphasis added.) There 

10 is no provision allowing the corporation to create rules to manage property it does not own. As 

11 analyzed above, the deed restriction contained on each deed within the Elk Point Country Club 

12 Homeowner's Association, binds the property owner only to the properly amended Bylaws, and the 

13 rules and regulations governing the corporation and co nun on areas. The limits of a corporation under 

14 Chapter 78 are fiuiher restricted for conununity interest development corporations under NRS 

15 116.3106(1 )( d), which dictates that the board crumot delegate its duties without the bylaws 

16 specifically giving the boru·d p9wer to do so. "The bylaws of the association must: ... ( d) Specify the 

17 powers the executive board or the officers of the association may delegate to other persons or to a 

18 conununity manager". The Bylaws ofEPCC only allow the Board to create an audit committee and 

19 an election conm1ittee. Undisputed Fact. No. 4. As is cleru· under the prope1iy laws addressed above, 

20 even if the Boru·d could create any other type of co1mnittee, its purpose is limited to corporate 

21 business, not to impose prope1iy restrictions on the unit members. The Board cannot delegate to a 

22 committee powers it does not have. 

23 The Guidelines have been amended at least twice since they were originally forced upon Mr. 

24 Moretto on March 31, 2018, including in June and September 2018, and merged into a consolidated 

.25 set of "Rules, Regulations and Guidelines" for EPCC on September 14, 2019, which were later 

26 reiterated along with the rules governing the conm1on areas, in December 2019. Undisputed Fact No. 

27 22. The initial Guidelines adopted on Mru·ch 31, 2018 state that the duties of the Ai·chitectural 

28 Review Committee created in the Guidelines (the "Conunittee") include applying and enforcing the 
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1 Guidelines (Section 6 of the Guidelines, attached to the Complaint on file herein). Although the 

2 Board has attempted to soften this clear violation of the Bylaws and NRS 116.3106 in later versions 

3 of the Guidelines, in that the Committee is identified as an "agent of the EPCC, as directed by the 

4 Board", its duties continue to include applying and enforcing the Guidelines. Undisputed Fact No. 

5 19. Identifying the Committee as an "agent of the Board" still does not delegate to the Committee 

6 any authority to apply and enforce the Guidelines, without an amendment to the Bylaws allowing 

7 the Board to do so, as the Board has no legal authority to impose property restrictions on individual 

8 units. 

9 The foregoing violations of the Bylaws and its governing laws require a permanent injunction 

10 be granted, enjoining the Board (and any committee) from imposing guidelines or "rules" that 

11 attempt to govern the individual units, beyond managing the affairs of the corporation and its 

12 conunon areas. 

13 As stated herein above, in addition to an award of a permanent injunction, Mr. Moretto is 

14 entitled to attorney fees pursuant to NRS 116.4117. 

15 The primary relief sought in this action is a permanent i1tjunction to prevent the Board and 

16 the EPCC Homeowners Association and any committee from imposing rules and restrictions beyond 

17 those stated in the Bylaws. This appropriate relief therefore allows for attorney fees in this matter. 

18 Should the injunction not be granted, then the dan1ages for loss in value to Plaintiff's property 

19 remains as an issue for trial. Without an injunction, the Guidelines are a taking of Plaintiffs property 

20 rights, for which Plaintiff is entitled to compensation. 

21 D. The Undisputed Facts Support Summary Judgment as to the Second Cause of 

22 Action Where Guidelines Imposed Failed to Comply with Statutory Requirements and the 

23 Bylaws. 

24 EPCC was originally incorporated in 1925 as a "social club" for the Reno and Tahoe Elks 

25 Club members. Undisputed Fact No. 3. For the last 95 years, from the inception ofEPCC in 1925 

26 to the present, the only "rules and regulations" addressed general construction of improvement 

27 requirements on the individual parcels. Undisputed Fact No. 11. The remainder of the "rules and 

28 regulations" addressed the co nun unity governance and use of the beach, marina and common areas, 
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