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Respectfully submitted,

Rene L. Valladares
Federal Public Defender

/s/Jeremy C. Baron
Jeremy C. Baron
Assistant Federal Public Defender
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Aiokie Lamoal Slaughter Jr. ?}5”&

Petitioner/In Propria Personam -
Post Office Box 650 [HDSP] he 71754 Py ‘06
Indian Springs, N 89018 .
ian Springs, Nevada - =
g Bty
CLERK ©
DISTRICT COURT-

CLARK COUNTY, NEVADA

Dictie Lomort Slosty b 7.

)
Petitioner, ;
vs. % Case No. _C_M
Woarden . D.w. Meveri i Dept. No. 3
2t _af, ) Docket
Respondent(s). )%

INSTRUCTIONS:
(1) This petition must be leéibly handwritten or typewritten signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you
rely upon to support your gounds for relief. No citation of authorities need be furnished. If briefs or
arguments are submitted, they should be submitted in the form of a separate memorandum,

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the
institution. »

/l’
_ {4) You must name as respondent the person-by whom you are confined or restrained. If you are
in a specific institution of the department of corrections, name the warden or head of the institution. If
you are not in a specific institution of the department within its custody, name the director of the
department of corrections. s _
/

(5) You must include all grounds or claims for relief which you may have regarding your
conviction and sentence.
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Failure to raise all grounds I this petition may preclude you from filing future petitions challenging
your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from
any conviction or sentence. Failure to allege specific facts rather than just conclusions may cause your,
petition to be dismissed. If your petition contains a claim of ineffective assistance of counsel, that
claim will operate to waive the attorney-client privilege for the proceeding in which you claim your
counsel was ineffective.

(7 If your tl:]aition challenges the validity of your conviction or sentence, the original and one
copy must be tiled with the clerk of the district court for the county in which the conviction occurred.
Petitions raising any other claim must be filed with the clerk of the district court for the county in
which you are incarcerated. One copy must be mailed to the respondent, one copy to the attorney
general’s office, and one copy to the district attorney of the county in which you were convicted or to
the original prosecutor if you are challenging your original conviction or senfence. Copies must
conform in all particulars to the original submitted for filing.

PETITION
1. Name of institution and county in which you are presently imprisoned or where and who you
are presently restrained of your liberty: _¥\\ %\(\ Deeect Shode VS\Gan
2. Name the location of court which entered the judgment of conviction under attack: _ "\ \ng___
T f:)\:&\n Tudiciad Vel Couck  Deoachwmesr 3
3. Date of judgment of conviction: ‘PW\% uweX ¥ —2l05
4. Case number: _C 2 O\ 457
5. (a) Length of sentence: _\S-1:Se , (see  Aituchment "4

v

(b) If sentence is death, state any date upon which execution is scheduled: /V/A—

6. Are you presently serving a sentence for a conviction other than the conviction under attack in
this motion:

Yes Y No If“Yes”, list crime, case number and sentence being served at this time:

ENewmok ovemrsian o cottcoled  4u0ckante LU 389 233 pokks
[ v
7. Nature of offense involved in conviction being challenged: MMM

B pnode oniichae \.J/ Admé\\\j vXa (oA Q_a\o\oer% w/ AeaA\:j
we oot Ficsx Denger “?.\&m@ w_/weas‘lbr) _

J
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8. What was your plea? (Check one)
() Not guilty
() Guilty __ "
(c) Nolo contendere
9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea

to another count of an indictment or information, or if a guilty plea was negotiated, give details:
Sendadion Yook ¢ oncucrend Nvee  w\ tum Nelwean

Hae  cownks
10. If you were found guilty after a plea of not guilty, was the finding made by: (check one)

(@) Jury

(b) Judge without a jury
11. Did you testify at trial? Yes _ No
12. Did you appeal from the judgment of conviction?

Yes_  No__
13. If you did appeal, answer the following:

(a) Name of court:

(b) Case number or citation:

(c) Result:

{(d) Date of appeal. )

(Attach copy of order or decision, if available).

14.) If you did not appeal, explain briefly why you did not:

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, applications or motions with respect to this judgment in any court, state or
federal? Yes No \/
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16. If your answer to No 15 was “Yes”, give the following information:
(a) (1) Name of court:
(2) Nature of proceedings:

(3) Grounds raised : ' .

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes No
(5) Result:
(6) Date of result:

(7) if known, citations of any written opinion or date of orders entered pursuant to each

result:

(b) As to any second petition, application or motion, give the same information:
(1) Name of Court:
(2) Nature of proceeding:
(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?

Yes No

(5) Result:

(6) Date of result:

(7) If known, citations or amy written opinion or date of orders entered pursuant to each

result: /

(c) As to any third or subsequent additional application or m/oéons, give the same information

as above, list them on a separate sheet and attach,
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion?
Yes No

Citation or date of decision: 4

(2) Second petition, application or motion?
Yes No

Citation or date of decision:

(e) If you did not appeal from the adverse action on any petition, application or motion, explain;
briefly why you did not. (You may relate specific facts in response to this question. Your response
may be included on paper which is 8 12 x 11 inches attached to the petition. Your response may not

exceed five handwritten or typewritten pages in length).

17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion or application or any other post-conviction
proceeding? If so, identify:

(a) Which of the grounds is the same:

(b) The proceedings in which these grounds were raised:

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 % x 11 inches attached
to the petition. Your response may not exceed five handwritten or typewritten pages in length).

A
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18. If any of the grounds listed in Nos. 23(a), (b), (c), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate
specific facts in response to this question. Your response may be included on paper which is 8 ¥ x
11 inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length).

19. Are you filing this petition more than one (1) year following the filing of the judgment of -
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on paper

which is 8 Y2 x 11 inches attached to the petition. Your response may not exceed five handwritten or
typewritten pages in length).

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the
judgment under attack?
Yes No _/

If “Yes”, state what court and the case number: A/, /A

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: _ D2 Condande  wine.  Rcn . Ret (1%

<dmnd h!e fonnsel  Panl) mmmadf// Lounse\  Pau) Wommer
Segeosended  deCennvil ok serkencing Weac' ngy

22. Do you have any future sentences to serve afier you complete the sentence imposed by the

Jjudgment under attack?
Yes / No I “Yes”, specify where and when it is to be served, if you know: L ",

Tre Wewado Qrgaclhiments of Cocrer Maoas coksuge when ko ¢

6 Seqved .
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Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
additiondl grounds and facts supporting same.

23. (2) GROUND ONE: (( Delnonoc coipvee Soc \oase, Yy gugo\eumsit|
viea podilien wesa i tenief o \-rma.at\ak%\ (?cosgmdcag

\
W\\ﬁ?t@\egxc.\\m&\.m{\" ol \ean o @_vécm oy %ggxk% o\ean gg

AT A ' A\ on oS BYnece M\‘RC&D(‘PM\A\K‘P}:\\ AN S,
copsereeh  faxdXxionets Plee oy olwiakel
23.  (a) SUPPORTING FACTS (Tell your story briefly withott citing cases or law):

On B\ W, 20065 Mot Aol sed Goc 'SML
5g§gc_&\g(\ W Ca ,a_ﬂ— CaouabT  Tue Aeleadant

. % A e eta 06 0.0%00wed’

Mok Nwe Oto%m\u}mtgf SusSen \{—Q\%\La and Mack Dmmm)
210 wow\& pbwo. Voo defendoud ‘an noOo(‘\\m\kj o
bo co\eacnd Ccpm  piiman \n  \& sonte " Yee
o\%ceo_w\u\:\ LGS *\\A— e, A@;Qem&ml- would  o\ead
xo B em\\acmq\ M M‘cem;&& Wipcdot 3,5)2&4;,\_&\;“19&00%
fﬁ\\ (\}\ﬂ\D\OGC\} mﬂ'&@@f\\u wemoaﬂ (3\ g;f‘&?t égu&‘&@) ‘L\é&%ﬂi‘;
(W\P‘n ‘Su\\()hlcmh\w:\ ‘Dnt\\\n \?\mﬂ?ﬂ D’ MA Q %? ) E,r&&_ @gavge
MOO\K‘\N wn/e\@(xéx\u ey, Ve Sredre
@%\nu\m\—aﬁ ‘o eeneteonk N eodween  Nag
S:.QSLEC\;S @YZ\AJ ge 5&.@\\\5’\{29& 0% \\u\é\*\ i«"\ &Io\m@
Cac \& Aol i? as N Qm@g(‘&\ e AW oot
Tedeuned e Delt Mo aiaue “Loc  \% ko MO ucs,
AS  Ae Y (3\/ \J ©

@t&%@@“ &X Anot@ Q\QQD\\@t\\Q\?\‘S LIS, Q(ﬁ‘?\\?\ Y AV/AN
%\\!Tm:\@ \G\\LQ&}i\ﬁ cn@‘\" -«Tmm.a ] EA CM\ \L\ VY o ?ﬂl\ﬂ&ﬂoﬂ&f
T@.\@e’k@}\ NV s ollec  covRis)  Named
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WHEREFORE, &ilionuc Rie Lic shusdtiays that the court grant Lk Lomack Sleuglvec 77

relief tt which he may be entitled in this proceeding,
EXECUTED at__Af)gh Desect- Stu-e Prison

on the 3 day of @4‘?4, 51 ,200¢ .

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof: that the pleading is
true and correct of his own personal knowledge, except as to those matters based on information and

belief, and to those matters, he believes them to be true.

f t%fér%olflef Z deer 7@6’0[&)

Atttorney for Petitioner

11
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WMMG
I, K,‘c,é/‘e Lo ot 5/u§¢/2/zr.76-hereby certify, pursuant to NRCP 5(b), that on this 3’%(

day of é%ué'{' , 200¢_, I mailed a true and correct copy of the foregoing, “ 4% £, fio
For vt OF Hobeeos (’ar'ﬂu.j L oot - Corviation ) ”
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:
c t lec; 7he  Clack @uyuLt/ Distried-
A HBttorne o5 Off e
RApo_ 5. Third St oo SThicd o,
Las Vegas Aeads 29758~ /60
C /
offit.e ;
555 £ éégéég?‘ foe
Suide 3900
Las Vc7¢) AR AT

CCFILE

DATED: this 3 , day of Augus +_,2006.

% /; t
JT". )
% Afrtroner  [In Propn Personam
Post Oﬂice box 650 [HDSP]
Indian Springs, Nevada 85018
IN.EQLMAMIEE&S
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. NDOC: Inmate Detail Recoé . Page 1 of 1

Nevada Department of Corrections -- Inmate Detail Record

The information provided through ihis process is raw data. As the information is raw data, the department makes no war.
associated with its use. For example, the department makes no guarantee that the raw data /s free of input errors. Furth
" department cannot provide a judgrient as to the reliability or validity of this raw data when used in models, studies, o re.
outside of its own control. The infcrmation on this website should not be used as an "official” recard by any law e
agency.

Identification and Demographics .
Inmate Name: ||SLAUGHTER, RICKIE L I{ Jlnooc ip: 85902 "]
|Gender: —“Male —|D|Ethnicity: ”Black ID No Photo Av
bos_ |mpiioss _|(pworosimatenge:_J20____ ]| JreDeparimentof
[Height s e | Jweignt [18olbs [}, ofmostinmates. 0
Build: Large _ Complex: Dark | | adgafphotomayti
Hair Color: | |Black | lEve coor Brown |
|avastesy: _][1) RICKIE LAMONT SLAUGHTER ; 2) RICKIE LAMOUNT SLUAGHTER JR. . 3) RICK MITCHE
Sentencing
Click on any heading below for a description and more inforination.
offense L§en tence|fSentence Min Max ‘ngglg__ Mandatory
Level Name Sentence| | Sentence||Eligibility Review

KIDNAPPING | 1A JACTIVE |[15.00 J[999  |[08-04-2020 ||CS SENT £/ €
[KIDNAPPING |, UDW _JiB JceNC 500 Jises  |[CCSENT |[cC SENZ. “e.
[ATT MURDER, UDW 1IC_ JIcCNC ][75 |20 J[CCSENT |[CCSEN /o —/6-T
|ROBBERY, UDW 1D JI6CNC .00 |15 |[CC SENT |[cC SEN/s- 2 /4
|ATT POSS CON SUB; SCH 1-4; 1STOFF____|[1E CCONC _ |l1.00 ]2.67 ][CC SENT Y|[CCSEN¢7. &-07
[BURGLARY [1F__JlccNC "Ifo0 250 JICCSENT |[CC SEN: /- ¢/- 05
[USE OF DEADLY WEAPON ENHANCEMENT |2A_||PENDING |[5.00  |[099 |[PENDING |[PENDIN( -
[USE OF DEADLY WEAPON ENHANCEMENT |2B __|[PENDING |[7.5 |20 PENDING |[PENDIN( —
[USE OF DEADLY WEAPON ENHANCEMENT |2C___|[PENDING 16.00 [15 PENDING |[PENDIN( _
|Custody ,

_ ICounty of Commitment: ”EIJark UEommitmenl Code: ﬂg?a&tiq&ﬁfiqlator - No New Felony ( —
{Offense Group: ’ ||Vioience e “Ijio;hParole'Agenda? NOT ON PAROLE AGENDA
[Current institution: —][High Desert State Prisor. | |Custody Level: |[Medium Custody
| Click here for visiting information,

Attactmen e

http://www.doc.nv.gov/ncis/detail. php?idnum=85902 t ]
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Know How Much We Care

DATE:

7 /'))/ £ ;17

ADDRESS

PATIENT NAME  ~ Ny
:fvar\ ?Qﬂ40y{

294
OUN

cdeb0]

5/21/1973

Y G, VAN L
DK KJwLS, DEBOR
T usc 1 Emergency Depaniment  QUICK CARES / CLINICS cmy STATE a U30-bb3-b3 S0t
1800 W, Charigston Bivd. [ omc auick ¢ UJo-bb3-635 REG 06272004 #
Las Vegas, Nv 89102 uick Care
383-2000 E§§1V:Véa§hﬁ\|;’§§;lug'vd- ¥51 floor DATE OF BIRTH | SOCIAL SECURITY NUMBER PATIENT PHONE ALLERGIES
] I;:&i)avl.\r,lccir:;glencgv[‘ljupuruneus 383-2074 )
. ston Blvd.
P .
Lagg.;‘;ggs. NV 88102 D 9;2‘:3%:: g:;l‘::ac“"’ MEDICAL HISTORY DIAGNOSIS LOCATION (ER, 4N) AX WRITTEN] DATE / TIME OF DISCHARGE
Las Vegus, NV 89117
SLINICS Q.C. 383-3850  Clinic 383-3633
:] Total Lite Care D Nellls Quick Care / Primary Care
61 North Nellis Boulevard
2231 W. Charlesion Bivd. 1% fivor Las Vegas, NV 89110 DISCHARGES TO BE WRITTEN 24 HOURS IN ADVANCE HEIGHT WEIGHT
as, NV 89102 Q.. 844-8701  Clinic 383-6250
[ rancho Quick Care I Primary Cara DRUG AND DOSE QUANTITY DIRECTIONS REF
S Hgn&::';:u Suite 205 4331 N, Ranchu Drive
2 , Suiter
Las Vegas, NV 89102 b‘fé.“;’.!"alﬁa&’ EQ‘C?J?W 383-3630 . :
3832681 q Men " 50t 501 00 R / L
:] . McCarran Guick Care / Primary Care )/ )/)( a f‘ ' / . /, .
Ecnst F. Lied Ambulatory Centar 1769 E, Russell Road . ; \
1524 Pino Lene : g
el L S e 9 OO )
{aternat Medicina ~
383-2631 D Summertin Quick Care / Primary Care
Pedlalric Quipatlent Servicus 2031 N. Boltako !
383-3642 Las Yegas, NV 89128 \)
Q.C. 383-3750 Clinic 383-2650
] g;::‘;e\::"ér::e"slz:;sﬂggm;wr Hoor Sunsat Quick Care / Primary Care N
Las Vegas, NV 89102 P e v 20014 L - .
383-2403 Q.C. 383-6210  Clinic 383-6230 )U o lacefl //)JM}’ /l /)/) / / o Weun ‘6?4 ) \\‘
O Cralg Quick Cure / Primery Care R [ v
2202 W. Craig Road I [L b g §
N. Las Vegas, Nv B9132 . L N
AUICK CARES / CLINICS 5 ¢ 336270 Clinic 3136260 (s f f 3
] Bouldur Quick Care D Spring Valtey Quick Care / Primary Care ot e ’
5412 Boulder Highway 4180 5. Rainbow Bivd, Suile 810 . N
Las Vegas, NV BB121 Las Vegas, NV 89103 oy )
383-2300 Q.C. 383-3645  Clinic 383-3626 \ oy
j Entarprise Quick Cnsra D L;:gehllél Quic\l'(vcm | Primary Care
1704 lar Poak Stroat 1 . Edison Way
‘; NV 89106 Laughin, NV 88029 }7 f , j J J /
(7u2) 329-3364 i ,([\ s /Q v -7 /)
1Cf fz Y - ,ro)’{'ua AT )
i 4 % 72 ol e 074,.#,[{} N

PHYSICIAN'S PHONE/BEEPER NUMBER

DEA #

OTHER INSTRUCTIONS

777,

"IN 856

'

FOR PHARMACY USE

[ O1SP. ONLY AS WRITTEN

) SIGNATURE OF PHARMACIST CHECK_ING MEDICATION
AND COUNSELING PATIENT

SIGNATURE OF PERSON RECEIVING MEDICATION AND

COUNSELING

SIGNATURE OF PATIENT REQUESTING
NON-CHILD PROOF CONTAINER

L
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Care How Much We Know
Know How Much We Care.

D UMC / Emergency Department
1800 W, Charlesion Bivd.
Lus Vegas, NV 83102 D
383-2000

L] pediewi gency Dep
1800 W. Chareston Biva. D
Las vegas, NV 85102
3632000

CLINICS

D Total Lite Care
2231 W. Charlegion Bivd, 1% loor

Las as, NV 89102
”i 0
i 5 Care

O

'S. Hanche, Suite 205
~“egas, NV 89102
383-2691 D

D Ernst F. Livd Ambulatory Canter
1524 Pinto Lane
Les Vegas, NV 89104
Internal Medicine
383-2631 D
Padlatric Oulanenl Services
383-3642

D University Womnen's Center D
2231 W. Charieston Bivd. 230 tiwur
Las Vegas, NV 89102

383-2403
(]
QUICK CARES / CLINICS
D Boulder Quick Cure D

5412 Boulder Highway
Las Vegas, NV 89121
383-2300

D Enterprise Qulck Care D

17 oelor Popk Streat
an Ny B9106

\»

QUICK CARES / CLINICS

UMC Quick Care

2231 W. Charieston Bivd, 15! tioor
Las Vagas, NV 89102

383-2074

Peccole Quick Care

89320 W. Sahara

Las Vegas, NV 82117

Q.C. 383-3850  Clinic 343-3833

Hellla Quick Care / Primary Cara
81 North Nellis Boulevarg

Las Vegas, NV 89110

Q.C. 544-8701 Clinic 383-6250

Rancho Quick Care / Primary Care
4331 N. Aancho Drive

Las Vegas, Nv 69130

Q.C. 393-3600  Giinic 383-3630

McCarran Quick Care / Primary Care
1769 E. Aussell Aoad

Las Yegas, NV 89119

Q.C. 383-3600  Clinic 383-3660

Summoarlin Quick Cara / Primary Care
2031 N. Butialo

Las Vegas, NV 89128

Q.C. 383-3750  Clinic 383-2650

Sunsat Quick Care / Primary Care
525 Marks Street

Henderson, NV 89014

0.C. 383-8210  Clinic 483-6230

Craig Quick Cara { Primary Care
2202 W. Craig Road

N. Las Vegas, NV 891132

Q.C. 383-6270  Clinic 383-6280

Spring Valley Quick Core / Primary Care
4180 S. Rainbow Blvd. Suile 810

Les Vegas, NV 89103

Q.C. 383-3645  Clinic 383-3526

Laughilin Quick Care / Primary Care
150 E. Edison Way

Laughlin, NV 83029

{702) 329-3364

l i
by ]

"”‘%"ww BN

ADDREYS

(7182 STATE 2P

DATE OF BIRTH | SCCIAL SECURITY NUMBER

PATIENT PHONE ALLERGIES

MEDICAL HISTORY

DIAGNOSIS

LOCATION (ER, 4N) RX WRITTEN | DATE / TIME OF DiSCHARG

DISCHARGES TO BE WRITTEN 24 HOURS IN ADVANCE

HEIGHT

WEIGHT

DRUG AND DOSE QUANTITY

DIRECTIONS REF

W@TW/
Q(LL%}A}

A,

[e¥
me@ i

K up

ae?

\?J
ﬁquw(H l%ﬁ

.<‘~ v

G
b .

“}’

“

\fj

Y / 'C'_

#%%ac%mm# ‘o 2

U

T —

OTHER INSTRUCTIONS

RIS

T 0252219-
i

FOR PHARMACY USE

[ Di5P. ONLY AS WRITTEN

AND COUNSELING PATIENT

. SIGNATUD;IE OF PHARMACIST CHECKING MEDICATION

SIGNATURE OF PERSON RECEIVING MEDICATION AND
COUNSELING

SIGNATURE OF PATIENT REQUESTING
NON-CHILD PROOF CONTAINER
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X _ 8’8&:07 f)zsllv&?:s-éE'QW 5/21/1973

) L : Hhrrg &K 1 h|n w Handout
Name of Drug : o 10 GuL. 100G M M-Micromedex {includes | D/c Rx to
Q = | ReasDosoTimebrosy 3 | femment el el |
:'33'-~. , ) _ Yes | No
_ Ui SWhg, Cuipmi(nd  SoOng BY tuodlM These Tipm( A Dad 4
‘\BFU‘WMA w oAb peffeq 40 o e~ A Py ) v
Koy,;,zr Sold i pY aouTh NP 4 it AS JerpelD For, e v
4@54‘“: oad -2 PEDf¢ mzjﬂ Wew) Mme; AL 4 EXDED v
(o 3% L1 zaP D Ry o 4X A Y v
/LTMJE '7 Fonf 1 RiGE & W D A P : s
qFI'Ct/H/ AL -2 A o By BIFS WDFJ'I 4 H‘Duﬂk; v
P.szﬁm{ﬂ/ {ireaf To AGuT SYE . /Rry 2 Hwsk v

& DO NOT TAKE OVER THE COUNTER DRUGS, VITAMINS, SUPPLEMENTS OR-HERBAL REMEDIES WITHOUT PMSSION FROM YOU PHYSICIAN
D]E'r:ﬁAéx TOLBCATE]
ACTIVITY: A; TOEMATED  WJo fmm/&j LA |.’1.)6
_ Equipment needed Az, ,1{
HYGIENE/INCISIONAL CARE: fff')’ Cicn))
. Equipment/Supplies needed: /d e
NOTIFY YOUR FAMILY DOCTOR FOR: fFC\’c‘ﬁ_ /\)Prwﬁén € Vou, 700G ‘. Solag )G rrm Jess ol faes

NOTIFY YOUR SURGEON FOR: <A'vu: AL Aﬁm.f‘ 7\

WEIGHT MONITORING: Y__ N_V CALURETURN TOED OR YOUR DOCTOR FOR: 4l 4y Al

FOLLOW -UP ON IDENTIFIED HEALTH MAJNTENANCE']SSUE_S;

D  Advised to see MD regarding i O PAP 0O Mammogram O Proctoscopy
D Provided information on self examination of O Breast O Testicles 0O Quit Smoking:

0 Provided information on community services for substance abuse 0O MicroMedex stop smoking instruction
. O Advised to contact Nevada Tobacco Users Help line Phone: B77-0684

Immunization
(check as applicable)

Received in hospital
Advised to receive
The above information has been explained to me and all my questions have been answered.

Patient Signature (or family member if patient unablezf_um#pﬁ Current Phone #.__/, S z —; Eféh

.Disehargmg Nurse’s Signature: [ . Date: _"]- 2- 2% QL"L
pottzeqment-"C-3 7

Form & DI 66 — Rev. 304 White Copy — Petient Chart Yellow Copy — Patient Pink Copy - Floor

influenza Pneumovax Diphtheria/Tetanus Tetanus Hepatitis
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-

PRESENTENCE REPORT ‘ PAGE 9
RICKIE LAMONT SLAUGHTER
CC#: C204957

- VICTIM INF N

Jennifer Dennis, (VC2148321) was contacted and stated that her and her son, Aaron Dennis, (VC2148322) other than
thescare, suffered no physical damages, She stated that her husband, Ivan Young, was shot and consequently lost
his right eye. The defendant also caused major damage to their residence in the amount of $5,500. The medical
services were covered by Victims of Crime (VC2146820) with a total claim of $35,000.

RyanJohn (VC2148318), Jose Posado (VC2148315) and Jermaiin Means (VC2148316) were also contacted and
stated that other that the fear and emotional distress associated with this crime, they suffered no financial losses.

The Division is requesting restitution in the total amount of $45,500 to cover the victim’s losses.

X. CONCLUSION
The defendant has a lengthy criminal history as a juvenile and subsequently as series of theft and drug related offenses as
an adult, culminating in the instant crime, an offense of extreme violence. The defendant’s action caused several human

beings to fear for their lives and one in particular, Mr. Ivan Young, to loose his righteye. Therefore, the Division believes
the defendant to be a threat to society, with one long prison sentence as the appropriate punishment.

X1. CUSTODY STATUS/CREDIT FOR TIME. SERVED
Custody Status: In custody Clark County Detention Center
CTS: 0 Days: 06-29-2004 to 09-21-2004 (NLVDC) 84 Days
RMD: 09-21-2004 to 05-04-2005 (CCDC) 204 Days
RMD: 05-04-2005 to 06-06-2005  (NSP) 33 Days
RMD: 06-06-2005 to 08-08-2005  (NSP) 64 Days

Nevada probationer/prisoner credited to C190662

Abushrent 8
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ELECTRONICALLY FILED
09/11/2006 10:20:54 AM

OPPS ,“ &
DAVID ROGER S,

Clark County District Attorney
Nevada Bar #002781
GIANCARLO PESCI

Deputy District Attorney
Nevada Bar #007135

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE NO: (C204957

-VS- DEPT NO: 1IL

RICKIE LAMONT SLAUGHTER,
#1896569

Defendant.

pNE L N N e N N S N e

STATE’S OPPOSITION TO DEFENDANT’S MOTION FOR LEAVE TO SUPPLEMENT
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION); APPOINTMENT
OF COI%NSEL AND MOTION FOR COURT MINUTES AND TRANSCIPTS AT STATE
EXPENSE

DATE OF HEARING: September 13, 2006
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
GIANCARLO PESCI, Deputy District Attorney, and hereby submits the attached Points and
Authorities in Opposition to Defendant's Motion for Leave to Supplement Petition;
Appointment of Counsel and for Court Minutes and Transcripts at State Expense.

This opposition 1s made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, 1f deemed necessary by this Honorable Court.

/1]
/1]

C:\Program Files\Neevia.Com\Document Converteritemp'128714-179644.DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Defendant was charged by way of Information with the following crimes: one count
of CONSPIRACY TO COMMIT KIDNAPPING (Felony — NRS 199.480, 200.030); one
count of CONSPIRACY TO COMMIT ROBBERY (Felony — NRS 199.480); one count of
CONSPIRACY TO COMMIT MURDER (Felony — 199.480); two (2) counts of ATTEMPT
MURDER WITH USE OF A DEADLY WEAPON (Felony — NRS 200.010, 200.030,
193.330,193.165); one count of BATTERY WITH USE OF A DEADLY WEAPON (Felony
— NRS 200.481; one count of ATTEMPT ROBBERY WITH USE OF A DEADLY
WEAPON (Felony — NRS 200.380, 193.330, 193.165); one count of ROBBERY WITH
USE OF A DEADLY WEAPON (Felony — NRS 200.380, 193.165); one count of
BURGLARY WHILE IN POSSESSION OF A FIREARM (Felony — NRS 205.060);
BURGLARY (Felony — NRS 205.060); six (6) counts of FIRST DEGREE KIDNAPPING
WITH USE OF A DEADLY WEAPON (Felony — NRS 200.310,200.320,193.165) and one
count of MAYHEM (Felony — NRS 200.280). Pursuant to plea negotiations, the State filed a
fourth Amended Information dismissing thirteen out of the seventeen counts for which
Detfendant was initially charged.

On April 4, 2005, proceeding pro se, Defendant pled guilty to: COUNT 1 -
ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010,
200.030, 193.330, 193.165); COUNT 2 - ROBBERY WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.380, 193.165); COUNT 3 - FIRST DEGREE KIDNAPPING
(Felony - NRS 200.310, 200.320); and COUNT 4 - FIRST DEGREE KIDNAPPING WITH
USE OF A DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165).

On August 08, 2005, Defendant was sentenced as follows: as to COUNT 1, a
MAXIMUM of TWO HUNDRED FORTY (240) MONTHS and a MINIMUM of NINETY
(90) MONTHS in the Nevada Department of Corrections (NDC), plus an equal and
CONSECUTIVE MAXIMUM of TWO HUNDRED FORTY (240) MONTHS and a
MINIMUM of NINETY (90) MONTHS for Use of a Deadly Weapon; on COUNT 2, a

C :\Program Files\Neevia.Com\Document Converter'itemp\128714-179644.DOC
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25
26
27
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MAXIMUM of ONE HUNDRED EIGHTY (180) MONTHS and a MINIMUM of
SEVENTY-TWO (72) MONTHS in the Nevada Department of Corrections (NDC), plus and
equal and CONSECUTIVE MAXIMUM of ONE HUNDRED EIGHTY (180) MONTHS
and a MINIMUM of SEVENTY-TWO (72) MONTHS for Use of a Deadly Weapon,
CONCURRENT with Count 1; on COUNT 3, a MAXIMUM of LIFE in the Nevada
Department of Corrections (NDC), with a MINIMUM of 15 YEARS before Parole
Eligibility, CONCURRENT with Counts 1 and 2; on COUNT 4, LIFE in the Nevada
Department of Corrections (NDC), with a MINIMUM of S YEARS before Parole Eligibility,
plus and equal and CONSECUTIVE LIFE in the Nevada Department of Prisons, with a
MINIMUM of 5 YEARS before Parole Eligibility for Use of a Deadly Weapon,
CONCURRENT with Counts 1, 2, and 3, with NO Credit for Time Served. Judgment of
Conviction was filed on August 31, 2005. On August, 7, 2006, Defendant filed a Petition for
Writ of Habeas Corpus (Post-Conviction). The matter is set for hearing on November 20,

2006. Defendant now files the instant motions and the State responds as follows.

ARGUMENT

|
THE ONE YEAR TIME BAR IS STRICTLY CONSTRUED

NRS 34.726 provides for one year in which to file a post-conviction petition:

(1) Unless there is good cause shown for delay, a petition that challenges the
validity of a judgment or sentence must be filed within 1 year of the entry
of the judgment of conviction or, if an appeal has been taken from the
judgment, within 1 year after the Supreme Court issues its remittitur. For
the purposes of this subsection, good cause for delay exists if the
petitioner demonstrates to the satisfaction of the court:

(a) That the delay 1s not the fault of the petitioner; and
(b) That dismissal of the petition as untimely will unduly prejudice the
petitioner.

In Gonzales v. State, 118 Nev. 590, 53 P.3d 901, 902 (2002), the Nevada Supreme

Court rejected a habeas petition, pursuant to the mandatory provisions of NRS 34.726(1),
that was filed a mere two days late. Gonzales reiterated the importance of filing the petition

within the mandatory deadline, absent a showing of “good cause” for the delay in filing.

C :\Prc@ram Files\Neevia.Com\Document Converter'itemp\128714-179644.DOC
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Gonzales, 53 P.3d at 902. Defendant’s Judgment of Conviction was filed on August 31,
2005. Defendant filed the instant Motion for Extended Time to Supplement his Petition for
Writ of Habeas Corpus - Post- Conviction (and his bare petition) on August 7, 2006,
purportedly to extend or toll the one year time bar. Therefore, it appears Defendant’s motion
is attempting to preemptively demonstrate legally relevant “good cause” for the extension
and establish undue prejudice to his case if the extension 1s not granted. See NRS 34.726.

The Court has said that to establish good cause, a defendant must demonstrate that
some impediment external to the defense prevented compliance with the mandated statutory
time limits. Lozada v. State, 110 Nev. 349, 353, 871 P.2d 944, 946 (1994); see also
Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003), citing Pellegrini v. State, 117 Nev.
860, 886-87, 34 P.3d 519, 537 (2001); Passanisi v. Director 105 Nev. 63, 769 P.2d 72
(1989); Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps v. Director,
104 Nev. 656, 764 P.2d 1303 (1988). The Court has also ruled that once the State raises

procedural grounds for dismissal, the burden then falls on the defendant “to show that good
cause exists for his failure to raise any grounds in an earlier petition and that he will suffer

actual prejudice if the grounds are not considered.” Phelps v. Director of Prisons, 104 Nev.

656, 659, 764 P.2d 1305 (1988). To find good cause there must be a “substantial reason; one
that affords a legal excuse.” Hathaway v. State, 119 Nev. 248, 71 P.3d at 506 (2003),
quoting Colley v. State, 105 Nev. 235, 236, 773 p.2d 1229, 1230 (1989), quoting State v.
Estencion, 625 P.2d 1040, 1042 (Haw. 1981). The Court explained that in order to establish

prejudice, the defendant must show “not merely that the errors of [the proceedings] created
possibility of prejudice, but that they worked to his actual and substantial disadvantage, in
affecting the state proceedings with error of constitutional dimensions.” Hogan v. Warden,

109 Nev. 952, 960, 860 P.2d 710, 716 (1993).

The Court has indicated that valid impediments external to the defense giving rise to
“good cause” could be “that the factual or legal basis for a claim was not reasonably

available to counsel, or that ‘some interference by officials’ made compliance

impracticable.” Hathaway, 71 P.3d at 506, guoting Murray v. Carrier, 477 U.S. 478, 488,

C :\Prcé-ram Files\Neevia.Com\Document Converter'itemp\128714-179644.DOC
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106 S.Ct. 2639, 2645 (1986); see also Gonzalez, 53 P.3d at 904, citing Harris v. Warden,
114 Nev. 956, 959-60 n. 4, (64 P.2d 785 n. 4 (1998)). Clearly, the delay in filing the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

Defendant has offered no good cause for granting an extension of the statutory time
limitation. Bare legalisms not explaining specifically valid reasons for delay or extension of

time are not sufficient to justify evasion of the one year time bar. See Hargrove v. State, 100

Nev. 498, 686 P.2d 222 (1984)(holding naked allegations insufficient to afford relief).
Conspicuously absent from Defendant’s motion is some personalized explanation and that
absence makes clear that delay at the eleventh hour 1s attributable directly and inexcusably to
the fault of petitioner. NRS 34.726(1)(a). Because Defendant has failed to demonstrate good

cause, this court should have no hesitation in summarily denying the motion.

I
DEFENDANT IS NOT ENTITLED TO APPOINTED COUNSEL

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court

similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.”

McKague specifically held that with the exception of NRS 34.820(1)(a) [entitling

appointed counsel when petition 1s under a sentence of death], one does not have “[a]ny
constitutional or statutory right to counsel at all” in post-conviction proceedings. Id. at 164.
The Nevada Supreme Court has observed that a Defendant “must show that the requested

review is not frivolous before he may have an attorney appointed.” Peterson v. Warden,

Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971)(citing former statute NRS

177.345(2)). Defendant has not shown that his contentions have merit from which he would

benefit by having the assistance of an attorney. The presence of an attorney will not advance

C :\Prc@ram Files\Neevia.Com\Document Converter'itemp\128714-179644.DOC
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Defendant’s frivolous attempt towards the relief he seeks. Therefore, Defendant is not

entitled to appointment of an attorney on this case.

111
PETITIONER HAS NO RIGHT TO FREE TRANSCRIPTS

The State 1s not required to furnish transcripts at its expense upon the unsupported
request of a petitioner claiming inability to pay for them. Petitioner must satisfy the court
that the points raised have merit, which will tend to be supported by a review of the record
before he may have trial records supplied at state expense. Peterson v. Warden, 87 Nev.

134, 135-36, 483 P.2d 204, 205 (1971).

An indigent appellant's right to have access to needed transcripts was established in

Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956). The protection of

indigents from preclusive monetary requirements has been extended to other post-conviction
proceedings. See Smith v. Bennett, 365 U.S. 708, 81 S.Ct. 895, 6 L.Ed.2d 39 (1961);
Douglas v. Green, 363 U.S. 192, 80 S.Ct. 1048, 4 L.Ed.2d 1142 (1960) (docket fees in

habeas corpus proceedings). However, the United States Supreme Court reiterated in
Eskridee v. Washington State Board of Prison Terms and Paroles, 357 U.S. 214, 216, 78
S.Ct. 1061, 1062, 2 L.Ed.2d 1269 (1958), what it had said in Griffin: “We do not hold that a

State must furnish a transcript in every case involving an indigent defendant.”

Here, Petitioner has failed to make the necessary threshold showing of need for state-
supplied transcripts because Defendant has already filed a Petition for Writ of Habeas
Corpus (Post-Conviction) raising claims without the use of State supplied transcripts. The
Detendant asked for all court minutes regarding his case and any transcripts of proceedings
involving him. He has not demonstrated that any irregularity occurred at those proceedings
to justify a requirement that the State provide records and transcripts at its expense.

For the foregoing reasons, the Defendant is not entitled to transcripts at State expense,
and has not been deprived of his right of redress or access to the courts. The Defendant has
failed to show that there 1s any merit to his claims for which the transcripts he requests are

necessary. See Peterson, supra.

C :\Prc@ram Files\Neevia.Com\Document Converter'itemp\128714-179644.DOC
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CONCLUSION

For all the foregoing reasons, Defendant’s Motion for Appointment of Counsel/Free
Transcripts should be DENIED.
DATED this_11™ day of September, 2006.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY /s/GIANCARLO PESCI

Deputy Name
Chief Deputy District Attorney
Nevada Bar #00Deputy Bar

CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing, was made this 11™ of

September, 2006, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

RICKIE SLAUGHTER, BAC #85902
HDSP/PO BOX 650
INDIAN SPRINGS, NV 89018

/s/L. GUDEMAN
Secretary for the District Attorney's
Office
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Rickie Lamont Slaughter, Jr. #85902 F‘LED
High Desert State Prison
Post Office Box 650

Indian Springs, Nevada 89018

13 259 P
oAbty i

- E 22
PETITIONER IN PROPER PERSON GLERK
DISTRICT COURT
CLARK COUNTY, NEVADA

Rickie Lamont Slaughter, Jr., Case No.: C204957

Petitiomner, Dept No.: ITI

Warden, D.W. Neven, and The
State Of Nevada,

Hearing Date:

Hearing Time:

)
)
)
)
-vs— )
)
)
)
)
)

Respondents.

PETITIONER'S RESPONSE TO THE STATE'S OPPOSITION
TO PETITIONER'S PETITION FOR WRIT OF HABEAS CORPUS
/ REQUEST FOR EVIDENTIARY HEARING / EXHIBITS

Comes Now, Petiticner, Rickie Lamont Slauther Jr., in proper person

pursuant to the dictates of Hains v. Kermer, 92 S5.Ct. 594, at 596 wherein

(Pro se pleadings are to be held to a less stringent standard then those
pleadings drafted by attorneys) and respectfully submits the above entitled
response.

The foregoing motion is made and based upon all papers, pleadings,
documents, exhibits, and the Points and Authorities attached hereto,
and on file, and any oral argument this Court deems necessary.

Petitioner prays this Honorable Court grant relief in his favor to

ensure his right to a fair and meaninful hearing under the 1l4th amendment.
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TO: Warden, D.W. Neven, The State of Nevada; and
TO: The Clark County District Attormey's Office
You will please take Notice, that the undersigned will bring the foregoing

Response on for hearing on the day of 2006, in Department

3 at 9:00 a.m. or as soon as counsel may be heard in this matter.

Dated this day of tf%zagyzéauf’ 2006;7fi:¥/f:?%/47
}EIC% LAM

ONT SLAUGHTER JR. #85902
(Petitioner in Proper Persom)

Points and Authorities

Statement of the case - By way of information Defendant (from herein
"Mr. Slaughter") was charged with 17 Felony Counts. Pursuant to plea megotia-
tions on April 4, 2005 proceeding pro. se with Appointed Standby Counsel Mr.
Slaughter pled gullty to 4 Felony Counts.

On August 8, 2005, Mr. Slaughter was sentenced by the District Court. On
August 7, 2006, Mr. Slaughter filed a Petition for Writ of Habeas Corpus (Post-
conviction). On August 10, 2006, the District Court issued an Order, ordering
the State to file a response or answer to Mr. Slaughter's Petition for Writ of
Habeas Corpus within 45 days of the entry of it's Order. On November
2006, the State filed an opposition to Mr. slaughter's Petition. On November
28, 2006. The District Court Ordered Mr. Slaughter to file a Response and all
Supplemental Pleadings by December 137 2006. Mr. Slaughter now submits the in-

stant response to the States Opposition to his Petition for Writ of Habeas

Corpus (Post-convictiocn).
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Statement Of The Facts

In the instant case Mr. Slaughter filed a Petition for Post Conviction
Habeas relief, alleging that his pleas of guilty if Case #C204957 were involun-
tary because: based upon prosecutors mlsrepresentations.of the effect of stack-
ing several sentences concurrent and consecutive, he was induced to plead guil-
ty, and consequently misled to bglieve that by pleading guilty to the plea
agreement he would be enabled to serve in effect either one sentence of 15 to
life or one sentence of 15 to 40 years in the Judges discretion. In fact Mr.

Slaughter is serving a 15 to life with a consecutive sentence toc be served after

he is paroled from his 15 to life.

The Neogtiations - On April 4, 2005, during negotiations between Mr.

Slaughter and the State Prosecutors (from herein "Ms. Kriske, and Mr. Digia-
camo"), Mr. Slaughter alleges that Ms. Krisko, and Mr. Digiacamo offered him
a plea agreement inwhich they said would enable him "an opportunity to be re=~

leased from prison in 15 years."

Present at these negotiations was Mr. Slaugh-
ter's Private Investigator Mr. James B. Conklin. (See Petitionmer's Exhibit # F
a letter written to MR. Slaughter by Mr. Conklin aescribing his recollection of
the negotiations and a copy of MR. Conklins notes taken during the negotiations
on April 4, 2005).

The proffered agreement requlred Mr. Slaughter to plead guilty to the fol-
lowing agreement:

COUNT 1, attempt murder with use of a deadly weapon; COUNT II, robbery
with use of a deadly weapon; COUNT I[IL, first degree kidnapping; and COUNT IV,
first degree kidnapping with use of a deadly weapon.

The State has agreed to retain the right to argue for fifteen (15) to life

at sentencing as to COUNT ILI, but stipulates that life without parole is not

App. 0264




ol

© 00 -3 N Ut A W N e

B RREBBE&®ELRE &R B EBS

available. The State will not oppose 1 concurrent time between the counts,

The defendant has agreed to retain the right to arguwe for fifteen (15) to forty
(40) at sentencing as to COUNT IIL. (See Petitionmer's Exhibit # 4 Petitioner's
copy of plea agreement)

Mr. Slaughter refused the agreement several times on the basis that he
believed that the weapon enhancements on Counts I, II, and IV would affect his
sentence In length. Ms. Krisko and Mr. Digiacamo assured Mr. Slaughter that
because concurrent time would run between the Counts, and the fact that Count
IIT the "controlling sentence" had no weapon enhancement he would be serving in
effect "one 15 to life or one 15.to 40 year.sentence" in the Judges discretion,
by pleading guilty to the plea agreement because the weapon enhancements on
Counts I, IT, and IV would run while he was serving Count III, giving Mr.
Slaughter "an opportunity to be released in 15 years."

Upon these repeated assurances from Ms. Krisko and Mr. Diglacamo, Mr.
Slaughter accepted the plea agreement. The Court then asked Mr. Digiacamo (the
prosecutor) to explain the negotiations:

THE COURT: "Why don't you go ahead and tell me, if would please, Mr.
Digiacamo, what the negotiations are."

MR. DIGIACAMO: "Yes, Judge."

The defendant will enter a plea to —- let's make sure I read these all off.
Count I, attempt murder with use of a deadly weapon; Count II, robbery with the
use of a deadly weapon; Count III, first degree kidnapping; and Count IV, first
degree kidnapping with use of a deadly weapon.

The State agrees to retain the right to argue for 15 years to life at

1. This was a mistatement in the language of the plea agreement inwhich
the prosecutor amended at sentencing. (See RT of Sentencing at pp.
4-5; Ins: 18-25; and 1-3)
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sentencing as to Count IIY, but stipulates that 1ife without the possibility of
parole is not an avallable sentence for the Court.

The State will not oppose concurrent time between the Counts, and the def-
endant has agreed to retain the right to argue for 15 to 40 years as to sentencH
ing on Count III.

Essentially, Judge, the negetiation is either a 15-to life or a 15 to 40,
depending on the Court's decision at sentencing, and the sentencing 1s to be
before this Court is my understanding, Judge.” (RT of Guilty Plea pp. 24-25;
lines; 13-25; and 1-7) )

THE COURT: 'Do you agree with the negotiations as Mr. Digiacamo stated
them?"

THE DEFENDANT: '"Yeah, that the decisions between 15 to 40 , and 15 to
life?"

THE COURT: "Right. Okay . . . " (RT of Guilty Plea pp. 25; lines: 17-21)

The Court then canvassed Mr. Slaughter. During the canvass Mr. Slaughter
remembers having an off —.the - record discussion with his stand by counsel and
the prosecutor Mr. Digiacamo concerning the effects of the agreement on the sen-
tence length, and was given the same assurances as before:

THE COURT: "And those were just the potential ranges of punishment you
could recieve. Do you understand all that?"

THE DEFENDANT: "Yeah. Can I have a moment for a second?"

THE COURT: "Yesi"”

(Whereupon, ' the defendant had an off -.the - record discussion with his
Attorney.) (RT of Guilty Plea pp. 30-31; lineé; 23-25; and 1-5}

The Court then finished the canvass and ultimately accepted Mr. Slaugh-
ter's guilty pleas, and a sentencing date was set.

Before the date set for sentencing Mr. Slaughter came to believe that Ms.
Krisko and Mr. Digiacamo had misapprehend the effects of stacking several

4
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sentences concurrent and consecutive, and consequently misrepresented the bene-
fits and effects of the plea agreement ocut of proportion to him at the negotia-
tions.

Accordingly, Mr. Slaughter sought to file a Motion to Withdraw his guilty

pleas. 2

(See Petitioner's Exhibit #, Motion to Withdraw Guilty Plea)

On August 8, 2005, before the sentencing proceedings Mr. slaughter was met
by Ms. Krisko in the hallway outside of the Courtroom, when he informed her of
his decision to withdraw hils guilty pleas due to the misrepresentations of the
benefits, and effects of the plea agreement the she, and Mr. Digiacamc had giver
him at the negotiations. Ms. Krisko then told Mr. Slaughter that he did not
need to withdraw his guilty pleas, because she was sure that Mr. Slaughter's
sentences would run as she had previously stated to Mr. Slaughter at the initial
negotiations. That the sentence would in effect be "one 15 to life or one 15 tg
40 year semtence" and-that the weapon enhancements on Counts I, II, and IV would
not zffect semtence length because they were to be ran concurrent. Mr. Slaugh-
ter was:then persuaded by Ms. Krisko and his stand by counsel Paul Wommer not
to pursue his Motion to Withdraw his Guilty Pleas.

During the sentencing proceedings the essence of Ms. Krisko and Mr. Digia-
camo's misrepresentations surfaced in Ms. Kriskﬁfs statement to the Court:

MS. KRISKO: " . . . It is our understanding you have every intention of
allowing the nigotiations to stand and-to follow'those negotiations so:the he's
not looking at doing more:than.the 15 to either 40, 1f he gets that, or life if

we get what we want . . . " (RT of Sentencing pp.5; lines 10-14)

2. This Motion was filed after sentencing, though it was recleved by the Court
Clerk & days before sentencing, Mr. Slaughter believes that it was subse-
quently deemed moot and was not present at the proceedings of the hearing
held August 23, 2005.
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Mr. Slaughter also expressed his concerns of stacking several sentences
concurrent and consecutive at the proceedings:

THE DEFENDANT: "I had a question also, if the Counts run concurrent I
really didn't understand how that would run, how -- with the other consecutive
weapons enhancements.” (RT of Sentencing pp. 6; 1n: 5-8)

The Court then explained to Mr. Slaughter that the weapon enhancements
would not run consecutive to the 15 to life or 15 to 40 years:

THE DEFENDANT: "But they don't run consecutivetito the 15 to 40 or the 15
to life if the Counts run concurrent?”

THE COURT: "Well, if I choose to run them all concurrent then you're cor-

1

rect. They will not run consecutive to the 15 to life." (RT of Sentencing pp.
6-7; Ins; 21-25; and 1)

After hearing these assurances from the Judge himself, Mr. Slaughter seen
no reason to pursue his Motion to Withdraw his Guilty Pleas.

Accordingly, the Court then sentenced Mr. Slaughter and told Mr. Slaughter
that he was effectively serving a 15 to life:

THE COURT: "Effectively, Mr. Slaughter, you have a life sentence with a
minimum of 15 years, which is what I believe you bargained for, and what the
State has stipulated they were going to request of the Court today and I have
agreed to follow that . . . " (RT of Sentencing pp. 15-16; lns; 24-25; and 1-3)

While in Prison, Mr. Slaughter has discovered that the weapon enhancements
will affect his sentence length, because they will only be able to be served
consecutive to his 15 to life. {See Petitioner's Exhibit #_ji a print out of
his sentencing structure form the NDOC)

Argument

Dismissal of the Petitioner's Petition Is Improper as Petitioner has Ass=-
erted Claims Supported by Specific Factual Allegations.that 1f True, Would Enti-
tle Him To Relief, And Petitioner's Allegatlons Are Not Belied by.the Record

6
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thus, Entitling Him To An Evidentiary Hearing As A Matter Of Law

The Nevada Supreme Court has consistently held that a Habeas Corpus Pe-
titioner "is entitled to an evidentiary hearing only if he supports his claims
with specific factual allegations, that if true would entitle him to relief.™
however a "Petiticner is net entitled to an evidentiary hearing if the factual

allegations are belied or repelled by the record." Hodges v. State, 119 Nev.

479, Id. at 482, 78 p.3d 67, at 68 (Nev. 2003); see also'Hargrove v, State,

100 Nev. 498, 686 P.2d 222, at 225 (Nev. 1984).

For purposes of determing if a claim is belied or repelled by the record
the Court held that "[A] claim is belied when it is contradicted or proven to
be false by the record as it existed at the time the claim was made." Mann v.
State, 118 Nev. 351 46 P.3d 1228, Id. at 1230 (Nev. 2002).

Essentially this principle of law identifies the components that must be
satisfied to entitle Mr. Slaughter to aﬁ Evidentiary Hearing, and aveid summary
dismissal:

{1) Petitioner must assert claims supported by specific factual allega-
tions; 2) that if true would entitle him to relief; and 3) these factual alle~
gations cannot be belied or repelled by the record.

As is evident from the facts set forth in Mr. Slaughter's Petition for
post-conviction habeas relief, Mr. Slaughter has asserted claims of misrepre-
sentation by Ms. Krisko and Mr. flgiacamo inwhich he supports with specific
factual allegations. Specifically Mr. Slaughter claims that he was told by Ms.
Krisko and Mr. Digiacamo that the plea agreement in question would give him
"an opportunity to be released from prison in 15 years.”" And that with the
stacking cof several sentences concurrent and consecutive the plea agreement
would enable him to serve in "effect onme 15 to life or ome 15 to 40 year sen-—

tence."
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These allegations remain uncomtroverted in the State's opposition and find
some support in the contrast of Mr. Slaughter's actual semtence structure (see

Petitioner's Exhibit #5{ )} and Ms. KrisK¢'s own statement to the Court at

sentencing:

MS. KRISEO: ". . . It is our understanding you have every intention of
allowing the negotiations to stand and to follow those negotiations so:that he's
(Mr. Slaughter} not locking at doing more [time].then.the 15 to either 40, if he
gets that, or life if we get what we want . . ." (RT of Sentencing August 8§,
2005 pp.5; 1ln: 10-14). {Emphasis added)

This statement clearly shows the truth of Mr. Slaughter's assertion concernt
ing the intent of the negotilations. Further in support of this allegation is
Mr. Slaughter's private Investigators (Mr. Conklin) reccllection and his netes
of the negotiations. (See Petitioner's Exhibit#iz_)

There is alsc some indication as to what was represented to Mr. Slaughter

at the negotlations in Mr. Diglacamo's statement tc the Court:

MR. DIGIACAMO: " , . . Essentially, Judge, the negotiation is either a 15
to 1ife or a 15 to 40, depending on the Court's decision at sentencing . . ."
(RT of Sentencing plea pp.25; 1ln. 4-7) (Emphasis aéded)

Thﬁs, Mr. Slaughter's asserted claim of misrepresentation 1s supported by
specific factual allegations that not only are not belied by the record, but
actually find some support in the record.

In considering if Mr. Slaughter's claim would entitle him toc reldief if trud
the Court must identify, and apply the dictates of the relevant case law,

To promote clarity, Mr. Slaughter claims he was Induced to plead guilty,

based upon the prosecutor's misrepresentations given to Mr. Slaughter at the

plea negotiations. Therefore, despite the State's mischaracterization the -

alleged defect lies Iin the States misrepresentations and not an adivsement,

"eolloquy", or canvass between Mr. Slaughter and the Court.

8
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Thus, contrary to the State's misapprenension to the relevant legal pre-
cept we must turn to a long established legal principle that governs such an
igsue,

IN qualifying it's decision the United States Supreme Court stated the
applicable standard for testing the voluntariness of guilty pleas:

"[A] plea of guilty entered by cne fully aware of the direct consequences,

including the actual value of any commitments made to him by the court, prosecu-

tor, or his own counsel, must stand unless Induced by threats (or promises to

discontinue improper harassment), misrepresentation (including unfulfilled or
unfulfillable promises), or perhaps by promises that are by their nature as hav
ing no proper relationship to the prosecutors business (e.g. bribes)" Brady v.

United States, 397 U.S. 742,.1d. at 755, 90 S.Ct. 1463, at 1472 (1970); see also

Mabry v. Johnson, 467 U.S, 504, at 509, 104 S.Ct. 2543, at 2547 (1984) (holding

this a "the applicable standard') (Emphasis added)
Further, our Ninth Circuit Court of Appeals has held "that a promise that

in any degree induces a plea must be fulfilled." Gunn v. Ignacio, 263 F.3d 965,

969 (9th Cir. 2001) (Internal quotations omitted); see also Stubbs v, State, 972

P.24 843, at 845 (Nev. 1998)(holding that "when a plea rest in any significant
degree on a promise or agreement of the prosecutor so that it can be said to be
part of the inducement or consideration such promise must be fulfilled." citing

Santobello v. New York, Infra Id. at 499),

Mr. Slaughter asserts that the prosecutors misrepresentations, and mislead-
ing assurances in the instant case are tantamount to promises and were very much

a "part of the inducement or consideration," Santobello v. New York, 404 U.S.

257, at 262, 92 S.Ct. 495, at 499 (1971), in his decision to plead guilty to the

plea agreement.

In Santobellc v. New York, Supra, in an opinion concurring with the Major-

ity of the United States Supreme Court, Mr. Justice Douglas opined that:

9
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"Walker v. Johnstom, 312 U.S. 275, 61 S.Ct. 574, 85 L.Ed. 830, Clearly

held that . . . if he had been tricked by the prosecutor through misrepresen-
tation into pleading guilty then his-due process rights were cffended."”

Santcbello, supra, Id. at 265, and 500; see also Walker v, Johnston, 312 U.S.

275, at 61 S.Ct. 574, at (/7%% )(holding that if defendant was "decieved"
into pleading guilty his rights are offended).
Further, and analogus to Mr. Slaughter's claims is the principle estab-

lished in Rouse v. State, infra, holding '"that mere subjective belief of a def-

endant as to potential sentence, or hope of leniency, unsupported by any pro-
mise from the State or indication by the Court, 1s insufficient to invalidate a

gullty plea as involuntary or unknowing." Rouse v. State, 91 Nev. 677, 541 P.2d

643, at 644 (Nev. 1975).

This case  specifically dealt with advise from defendants counsel, and
its principle should also apply to a case of the instant nature, where Mr.
Slaughter's belief of the negotiations wés spawned and certainly supported by
promises from the prosecution.

Thus, after a review of the relevant law it becomes apparent that if Mr.
Slauther's claim of misrepresentations by the précescutor's were true they

"would entitle him to relief," Hodges v. State, supra Id. at, 68, because his

due process rights would be offended and the plea would be involuntary, because
of such misrepresentations.

Finally, Mr. Slaughter has asserted claims with factual allegations outside
lof the record (e.g. off - the - record discussions or negotiationg). Thus,
"{W]lhen a defendant's allegations . . . are based on facts outside of the record

an evidentiary hearing is required." Frazer v. U.S., 18 F.3d 778, at 781 (9th

Cir. 1994); See also Earp v. Stokes, 423 F.3d 1024 at, 1035 (9th Cir. 2005).

In 1light of the analysis of the facts of this case and the relevant case law,

this Court 1s urged to grant an Evidentiary Hearing and deny the States request

10
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to dismiss the Petition, as Mr. Slaughter has clearly asserted claims supportef
by factual allegations that if true, would entitle him to rellef, and these
claims find support in the record.

Mr. Slaughter alsq, wishes to present testimony by the followlng witnesses
in support of his claims.

1) James B. Conklin - Mr. Slaughter's private investigator who was pres-—
ent at the negotlations, see Petitioner's Exhibit # 3 a copy of Mr. Conklin's
notes of the negotiations and letter written by Mr. Conklin describing his
recollection of the negotiations.

2) Rickile L. Slaughter Sr. - Mr. Slaughter's father whom Mr. Slaughter
explained his understanding of the plea agreement shortly after the negotiationg
(See Petitioner's Exhibit #5 ),

3) Tiffany R. Johnson - Mr. Slaughter's close friend whom Mr. Slaughter
explained his understanding of the agreement shortly after the negotiations
(See Petitioner's Exhibit# ().

Mr. Slaughter also wiéhes te present his own testimony in support of claim#
for relief.

Conslusion

Clearly, Mr. Slaughter has satisfied the standards of the governing case

Law and this case falls squarely into the caveats of the relevant legal princi-

ple s entitling him to an evidentiary hearing as A Matter of Law.

»é;/ec//u/f/ Fedmitted

e

- /€CJ£:L L awost 5/‘?47% &';—‘-,‘h

Latef 7%.:_7_*‘47 off Fletember  _in
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CERTFICATE OF SERVICE BY MAILING
L /6‘4//2 L. J//agL/c/L/ ffr f?ﬁreby certify, pursuant to NRCP 5(b), that on this
day of Zzecm be—, 20 O, 1 mailed a true and correct copy of the foregoing, “ Ze,s’ﬁaﬂf ¢ /o
Dfete s Dppos dioyt Tp /2 &Z/Aeilj /. /ngz,s; for ﬁ//lc/mvzt‘m;y /{e«/iyf/ﬂéﬁé
by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid,
addressed as follows:

gé—décé Covnt?y (Verks
: paal 4 v

i, ve. Ao Yy
S Ve Ve ”

CC:FILE

DATED: this ___ day of [2pcmber, 20 24

7

)/ i Z A _l’ - .
Ll L oomant < Slarisffer v
Fets+ouwer”  fin PropriaPersonam
Post Office box 650 [FIDSP]
) . 2
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DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781
SUSAN R. KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, NV 89155-2212
(702) 455-4711

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff, CASE NO: C204957

DEPT NO: XVI
-V§-

RICKIE LAMONT SLAUGHTER,
#1896569

Defendant.

OF A DEADLY WEAPON (Felony - NRS 200.010, 200.030, 193.330, 193.165); COUNT

GUILTY PLEA AGREEMENT
I hereby agree to plead guilty to: COUNT 1 - ATTEMPT MURDER WITH USE

2 - ROBBERY WITH USE OF A DEADLY WEAPON (Fclony - NRS 200.380,
193.165); COUNT 3 - FIRST DECREE KIDNAPPING (Felony - NRS 200.310,
200.320); and COUNT 4 - FIRST DEGREE KIDNATPING “wiTH USE GF A
DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165), as more fully alleged in
the charging document attached hereto as Exhibit "1".

My decision to plead guilty is based upon the plea agreement in this case which is as

follows:

P
The State has agreed to retain the right to argue for fifteen (15) to life at sen%_

to Count 3, but stipulates that life without parole is not available. The State will not-

o

concurrent time between the counts. The defendant has agreed to retain the right to argue for

fifteen (15) to forty (40) at sentencing as to Count 3. -

) __E}\\'\\'U'\“C' 1 7

PAWPDOCS\INFOUTLY INGWNOWN098006.doc
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CONSEQUENCES QF THE PLEA

I understand that by pleading guilty I admit the facts which support all the elements of
the offense(s) to which I now plead as set forth in Exhibit "1".

T'understand that as a consequence of my plea of guilty the Court must sentence me to
imprisonment in the Nevada Department of Corrections as follows:
COUNT 1 (Attempt Murder With Use of a Deadly Weapon) - for a minimum term of not
less than TWENTY-FOUR (24) months and a ‘maximum term of not more than TWO
HUNDRED FORTY (240) months plus an equal and consecutive minimum term of not less
than TWENTY-FOUR (24) months and a maximum term of not more than TWO
HUNDRED FORTY (240) months. The minimum term of imprisonment may not exceed
forty percent (40%) of the maximum term of imprisonment.
COUNT 2 (Robbery With Use of a Deadly Weapon) - for a minimum term of not less than
TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED
EIGHTY (180) months plus an equal and consecutive minimum term of not less than
TWENTY-FOUR (24) months and a maximum term of not more than ONE HUNDRED
EIGHTY (180) months. The minimum term of imprisonment may not exceed forty percent
(40%) of the maximum term of imprisonment.
COQUNT 3 (First Degree Kidnapping) - the Court must sentence me to imprisonment in the
Nevada State Prison-for Life-without-the-pessibility-ef parete OR life with the possibility of
parole with parole eligibility beginning at 15 years (180 months) OR definite term of 40
years (480 months) with parole eligibility beginning at 15 years (180 months);
COUNT 4 (First Degree Kidnapping With Use of a Deadly Weapon) - the Court must
sentence me to imprisonment in the Nevada State Prison for life with the possibility of
parole with parole cligibility beginning at 5 years (60 months) OR definite term of 15 years
(180 months) with parole eligibility beginning at 5 years (60 months) plus an equal and
consecutive life with the possibility of parole with parole eligibility beginning at 5 years (60

months) OR definite term of 15 years (180 months) with parole eligibility beginning at 5
years (60 months).
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I understand that the law requires me to pay an Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make restitution to the victim of
the offense(s) to which I am pleading guilty and to the victim of any related offense which is
being dismissed or not prosecuted pursuant to this agreement. I will also be ordered to
reimburse the State of Nevada for any expenses related to my extradition, if any.

I understand that I am not eligible for probation for the offense to which I am
pleading guilty.

I understand that if more than one sentence of imprisonment is imposed and I am
eligible to serve the sentences concurrently, the sentencing judge has the discretion to order
the sentences served concurrently or consecutively..

I also understand that information regarding charges not filed, dismissed charges, or
charges to be dismissed pursuant to this agreement may be considered by the judge at
sentencing,

I have not been promised or guaranteed any particular sentence by anyone. I know
that my sentence is to be determined by the Court within the limits prescribed by statute.

I understand that if my attorney or the State of Nevada or both recommend any
specific punishment to the Court, the Court is not obligated to accept the recommendation.

I understand that if the State of Nevada has agreed to recommend or stipulate a
particular sentence or has agreed not to present argument regarding the sentence, or agreed
not to oppose a particular sentence, or has agreed to disposition as a gross misdemeanor
when the offense could have been treated as a felony, such agreement is contingent upon my
appearance in court on the initial sentencing date (and any subsequent dates if the sentencing
is continued). I understand that if 1 fail to appear for the scheduled sentencing date or I
commit a new criminal offense prior to sentencing the State of Nevada would regain the full
right to argue for any lawful sentence.

I understand if the offense(s) to which I am pleading guilty to was committed while I
was incarcerated on another charge or while 1 was on probation or parole that 1 am not

eligible for credit for time served toward the instant offense(s).

s
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I understand that as a consequence of my plea of guilty, if I am not a citizen of the
United States, I may, in addition to other consequences provided for by federal law, be
removed, deported, excluded from entry into the United States or denied naturalization.

I understand that the Division of Parole and Probation will prepare a report for the
sentencing judge prior to sentencing. This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain hearsay information
regarding my background and criminal history. My attorney and I will each have the
opportunity to comment on the information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise, then the District Attorney
may also comment on this report.

N WAIVER OF RIGHTS

By entering my plea of guilty, I understand that I am waiving and forever giving up

the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right to refuse
to testify at trial, in which event the prosecution would not be allowed to comment to the
jury about my refusal to testify.

2. The constitutional right to a speedy and public trial by an impartial jury, free of
excessive pretrial publicity prejudicial to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial the State would bear the
burden of proving beyond a reasonable doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any witnesses who would
testify against me.

4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney, either
appointed or retained, unless the appeal is based upon reasonable constitutional jurisdictional

or other grounds that challenge the legality of the proceedings and except as otherwise
provided in subsection 3 of NRS 174.035.

\ N F
b‘ B \\\‘!\’\ |
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VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge(s) against me with my
attorney and I understand the nature of the charge(s) against me.

I understand that the State would have to prove each element of the charge(s) against
me at trial.

I have discussed with my attorney any possible defenses, defense strategies and
circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have been
thoroughly explained to me by my attorney.

I believe that pleading guilty and accepting this plea bargain is in my best interest,
and that a trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and 1am

not acting under duress or coercion or by virtue of any promises of leniency, except for those

set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled substance or
other drug which would in any manner impair my ability to comprehend or understand this
agreement or the proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this guilty plea agreement and

its consequences to my satisfaction and I am satisfied with the services provided by my

attorney.
DATED this day of April, 2005.
"RICKIELAMONT SLAUGHTER
o Defendant
ye

SKO
Depu District Attorney
Nevada Bar #006024
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named herein and as an officer of
the court hereby certify that;

. 1. T have fully explained to the Defendant the allegations contained in the charge(s)
to which guilty pleas are being entered.

2. 1 have advised the Defendant of the penalties for each charge and the restitution
that the Defendant may be ordered to pay.

. 3. All pleas of guilty offered by the Defendant pursuant to this agreement are
consistent with the facts known to me and ‘are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the consequences of pleading
guilty as provided in this agreement.

b. Executed this agreement and will enter all guilty pleas pursuant hereto
voluntarily.

c. Was not under the influence of intoxicating liquor, a controlled substance or
':l)the:'1 gm at the time I consulted with the defendant as certified in paragraphs
and 2 above.

Dated: This day of April, 2005.

kjk
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DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

SUSAN R, KRISKO

Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plaintiff, Case No: C204957

Dept No: XVI
-VS-

RICKIE LAMONT SLAUGHTER,
#1896569 FOURTH AMENDED

Defendant. INFORMATION
STATE OF NEVADA

SS.

COUNTY OF CLARK

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court:

That RICKIE LAMONT SLAUGHTER, the Defendant(s) above named, having
committed the crimes of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON
(Felony - NRS 200.010, 200.030, 193.330, 193.165); ROBBERY WITH USE OF A
DEADLY WEAPON (Felony - NRS 200.380, 193.165); FIRST DEGREE
KIDNAPFPPING (Felony - NRS 200.310, 200.320); and FIRST DEGREE KIDNAPPING
WITH USE OF A DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165), on or
about the 26th day of June, 2004, within the County of Clark, State of Nevada, contrary to

the form, force and effect of statutes in such cases made and provided, and against the peace

and dignity of the State of Nevada,

EXHIBIT H ! . ¥ P:\WPDOCS\INFOUTL Y INGWNOVN098005.DOC
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COUNT 1 - ATTEMPT MURDER WITH USE OF A DEADLY WEAPON

RICKIE SLAUGHTER and/or an unknown co-conspirator did then and there, without
authority of law, and malice aforethought, willfully and feloniously attempt to kill IVAN
YOUNG, a human being, by shooting at and into the body and/or causing a bullet to strike
the face of the said IVAN YOUNG, with a deadly weapon, to-wit: a firearm.

COUNT 2 - ROBBERY WITH USE OF A DEADLY WEAPON

RICKIE SLAUGHTER and/or an unknown co-conspirator did then and there
wilfully, unlawfully and feloniously take person property, to-wit: an ATM card, from the
person of RYAN JOHN, or in his presence by means of force or violence, or fear of injury
to, and without the consent and against the will of the said RYAN JOHN, by pointing a
firearm at the said RYAN JOHN and demanding said money, Defendants using a deadly
weapon, to-wit: a firearm, during the commission of said crime, the Defendants being
responsible under one or more of the following principles of criminal liability, to-wit: (1) by
the Defendant and an unknown co-conspirator conspiring with each other to commit the
offense of larceny and/or robbery and/or kidnapping whereby all Defendants are vicariously
liable for thé foreseeable acts of the other conspirators when the acts were in furtherance of
the conspiracy; and/or (2) RICKIE SLAUGHTER directly committing the acts constituting
said offense and/or 3) RICKIE SLAUGHTER and/or the unknown co-conspirator aiding or
abetting in the commission of said crime, to-wit: by securing and/or detaining and/or robbing
the said RYAN JOHN, with the use of a deadly weapon, the Defendants acting in concert
throughout; the Defendants counseling and encouraging each other throughout.

COUNT 3 - FIRST DEGREE KIDNAPPING

did wilfully, unlawfully, feloniously, and without authority of law, seize, confine,
inveigle, entice, decoy, abduct, conceal, kidnap, or carry away IVAN YOUNG, a human
being, with the intent to hold or detain the said [IVAN YOUNG against his will, and without
his consent, for the purpose of committing robbery and/or to inflict substantial bodily harm

and/or to kill, said kidnapping resulting in substantial bodily harm to the said IVAN
YOUNG.

PAWPDOCSINROUTLYING\NOWNG98005. DOC
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COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

did wilfully, unlawfully, feloniously, and without authority of law, seize, confine,
inveigle, entice, decoy, ébduct, conceal, kidnap, or carry away RYAN JOHN, and/or JOSE
POSADA, and/or AARON DENNIS, and/or JERMAUN MEANS, and/or JENNIFER
DENNIS, a human being, with the intent to hold or detain the said RYAN JOHN, and/or
JOSE POSADA, and/or AARON DENNIS, and/or JERMAUN MEANS, and/or JENNIFER
DENNIS against their will, and without their consent, for the purpose of committing robbery
and/or to inflict substantial bodily harm and/or to Kkill, said Defendant using a deadly
weapon, to-wit: a firearm, during the commission of said crime, the bcfendants being
responsible under one or more of the following principles of criminal liability, to-wit: (1) by
the Defendant and an unknown co-conspirator conspiring with each other to commit the
offense of larceny and/or robbery and/or kidnapping and/or to inflict substantial bodily harm
and/or kill whereby all Defendants are vicariously liable for the foreseeable acts of the other
conspirators when the acts were in furtherance of the conspiracy; and/or (2) RICKIE
SLAUGHTER directly committing the acts constituting said offense and/or 3) RICKIE
SLAUGHTER and/or the unknown co-conspirator aiding or abetting in the commission of
said crime, to-wit: by securing and/or detaining and/or robbing RYAN JOHN, and/or JOSE
POSADA, and/or AARON DENNIS, and/or JERMAUN MEANS, and/or JENNIFER
DENNIS, the Defendants acting in concert throughout; the Defendants counseling and

encouraging each other throughout.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

BY

SUSAN R. KRISKO
Deputy District Attorney
Nevada Bar #006024

DA#04FN0980X/kjk
NLVPD EV#0415160
ATT MURDER W/WPN;
RWDW; 1° KIDNAP;

1° KIDNAP WDW - F
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PROPER PERSON SETTINGS

CASE #: C204957

DEPARTMENT: 3
DEFENDANT: RICKIE LAMONT SLAUGHTER JR

DATE FILED: 8/8/05

MATTERS TO BE HEARD: DEFENDANTS MOTION TO WITHDRAW A GUILTY
PLEA

HEARING DATE: 08/23/05

COPIES GIVEN TO:
® DISTRICT ATTORNEY
O PUBLIC DEFENDER
)( PROPER PERSON
m) ATTORNEY GENERAL
= ATTORNEY OF RECORD
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EXHIBIT
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L e NDOC: Inmate Detail Record

[

. . Page 1 of 1
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Nevada Department of Corrections -- Inmate Detail Record
The information provided through :his process is rew data. As the information is raw date, the department makes no war.
‘assoc:‘sma with it use. For exa the department makee no guaraniee that the raw dsla ia free of input emrors. Furth:
department cannot provide a judgent as (o the religbility or validity of this raw data whan used in models, studies, or re.
. outside of its own control. The infirmation on this website should not be used as an "officiel” record by any law &

' agency. |

[identification and Demographics

[inmete Name: |[SLAUGHTER, RICKIEL ;]| |Mpoco: less02 ] |
r—— Male | [ethwicty: [Back 1] No Photo Av
pos: 11/18/1984 B T R I R i
oo 5 |t [Peoibs | s
[Butia: [Large ~ |l licomplex: lDark a digital photo may br
Wair Color:  |Black ' ||l {jEye cotor: [iBrown
alisstesr:|[1) RICKIE LAMONT SLAUGHTER ; 2) RICKIE LAMOUNT SLUAGHTER JR. ; 3) RICK MITCHE
Sentencing __ | -
Click on any heading below for a description and mare infornation.
o I
Qe Wl“ill‘: B, e
KIDNAPPING | [ACTIVE_|[15.00 |{os0_ |[08-04-2020 ][CS SENT £+ =
KIDNAPPING |, UDW 1B ICCNC _ ]ls.00 ]j999 JICCSENT JICCSEN' L <
ATT MURDER, UDW 1C__Jccne 75 20 |[CCSENT J[CC SEN /0 —/¢-
ROBBERY, UDW 1D ]JccNC  Jeeo_ 15 JlcCSENT J[CCSEN /- Z
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Agpril 5, 2005

Hi Son,

I just got a call from Tiffany and she said that you took a deal 15 to life. I don’t know
what that means. What is the parole on that? I really don’t know what to say, but I want
you to continue to have courage, the ability to conquer fear or despair. There is always
hope, promise for the future. Having faith, complete trust in your higher power. He
gives us the perseverance, to persist in spite of difficulties. Just reading your letters that
you wrote to me and Francis telis me about your spirituality, understanding that the life
we now live is not ours but the one who gives all life.

Count your blessings instead of your crosses; count your heaith instead of your wealth;
count on God instead of yourself. I have grown to love you and I’m still carrying

guilt and shame. I am powerless about the past but I care a great deal of what happens to
you.

I have questions to ask you. How long will you be there? Will I be able to come and see
you? Where will they send you to? Max (Ely) or Carson City?

I heard about unconditional love, and accepted people as they are, life was more
enjoyable, and my burden was lighter by far. I can see good in everyone, and love is all
about. I have discovered the God within, that I tried to teach others to see, I cherish the
change that I have seen, for all that’s changed is me.

Your father,
Rickie L. Slaughter Sr.

Jlcle JoglS 5
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STATE OF NEVADA,

Plaintiff,
REPCORTER'S TRANSCRIPT
QF

vs. WRIT OF HABEAS CORPUS

RICKIE SLAUGHTER,

Defendant.

L U N s g N

BEFORE THE HONORABLE DOUGLAS HERNDON
DISTRICT COQURT JUDGE

DATED: MONDAY, DECEMBER 18, 2006

REPORTED BY: SHARON HOWARD, C.C.R. NO. 745
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For the State:

For the Defendant:
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LAS VEGAS, NEVADA; MONDAY, DECEMBER 18, 2006

PROCEETDINGS

* ok Kk Kk %

THE COURT: Page 1, of our criminal
calendar, C-204957, State of Nevada versus Rickie
Slaughter.

The record will reflect the presence of
Mr. DiGiaccmo on behalf of the State. Mr. Slaughter is
present, in custody, representing himself.

All right. Mr. Slaughter.

THE DEFENDANT: At the last hearing on
November 27th, you told me to file my reply to the State's
opposition on supplemental pleading. I did put those in.

I don't know if the court had an opportunity to look at

them?

THE COURT: I did.

THE DEFENDANT: Or if Mr. DiGiacomo didn't
have any opposition to -- I put in the motion to

supplement and amend my petition, which I pretty much did
drop ground two, due to the fact I just got the transcript
in court on the 27th, and actually revised and amended the
misleading statements of fact, things like that.

There were a few exhibits I attached to it

that weren't available to me at the time when I filed the
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first petition, due to the jail's limitation on personal
property, which I had to send things on that I sent back
that didn't get back to me until after that.

THE COURT: What part of your petition are
you still pursuing?

THE DEFENDANT: Ground one.

THE COURT: Which is that your plea was
not knowing and voluntary?

THE DEFENDANT: That it was not voluntary,
that I was induced by misrepresentations.

THE COURT: Is that still based upon your
belief that somehow you got a sentence that I told you
that you didn't get.

THE DEFENDANT: Well, it's based upon that
I was told at the plea negotiations that I -- the deal T
was taking would give me an opportunity to be released
from prison in 15 years. But actually that's not
possible, as shown by my Exhibit No. 4, which is my
sentence structure, which actually has another sentence
coming after that 15.

So that's what it was pretty much based on
by misrepresentation that was given to me at the plea
negotiation by the prosecutors.

TEE COURT: All right. Mr. DiGiacomo,

anything.
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THE DEFENDANT: Have we started arguing on
this?

THE CQURT: Yes.

THE DEFENDANT: Well, yeah, pretty much
the position I was taking in my reply was that I believed
an evidentiary hearing was required in order to fully
develop the factual circumstances surrounding the issues
before you make a ruling.

In Hargrove (ph) vs. State, which is
discussed at page 8 in my reply, the Nevada Supreme Court
identified the requirements that entitle a petitioner to
an evidentiary hearing, which are that he must assert a
claim supported by specific factual allegations. These
factual allegations cannot be belied or repelled by the
record. And, if true, they would be entitled to relief.

The claims asserted in the petition that I
was induced to plead guilty through a misrepresentation by
the prosecutors at the negotiations, specifically, that
when they offered the agreement, as I said, it would --
they said it would give me an opportunity to be released
from prison in 15 years. And that the agreement would
enable me to serve, in effect, 15 to life, or 15 to 40
year sentence.

I would point cut toc the Court, that these

allegations haven't been converted by the State in their
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opposition.

I would direct the Court's attention to
Exhibit No. 2, which is a motion to withdraw the guilty
plea submitted to the court four days before sentencing,
but didn't get brought to the court's attention at
sentencing because of a conversation that was held outside
between me and prosecutor, Ms. Krisko.

At that conversation I expressed my
intention to withdraw my guilty plea because I believed
that it misapprehended the effects of the agreement. And
Ms. Krisko proceeded to tell me the agreement would give
me an opportunity to be released in 15 years, and
effectively persuaded me not to pursue the motion.-

But the substance of, pretty much, the
representations that are alleged in my petition, kind of
surfaced in the record at the sentencing transcript. And
I'11l direct the court's attention to page 5 of sentencing
transcript, lines 10 through 14, where Ms. Krisko states
tc the court, "it is our understanding you have every
intention of allowing the negotiations, to stand and
follow those negotiaticns, so he's not looking at doing
more than the 15 to either 40, if he gets that, or the 15
to life, if we get what we want.”

I think this indicates the intention of

the negotiations and supports my allegations, that I was

App. 0305




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

told that the deal would give me an opportunity to be
released in 15 years.

THE COURT: I absolutely agree with you.
But there is no dispute as to that.

THE DEFENDANT: Right.

Well, further on that, was this petition
as Exhibit No. 3, which was the letter from my private
investigator, who was present at the negotiations,
involved, and actually took notes. And he came out with
the same understanding.

THE COURT: And you understood that it was
an opportunity that you could be paroled at 15 years, and
you weren't going to have any other sentences start.

THE DEFENDANT: Right.

THE CQURT: And the opportunity tec get out
on parole after 15 years on all your sentences.

THE DEFENDANT: That by taking that deal I
would be given an opportunity.

THE COURT: All right.

THE DEFENDANT: As to the third prong, if
the allegations are true, would they entitle me to relief.

Well, for the sake of clarity, because I
know the State spoke extensively in opposition about the
plea canvass and acceptance of the plea. I reiterate to

the court that the claims I was given of misrepresentation
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by the prosecutors at the negotiations, therefore, the
allegation defects lies in their misrepresentation at the
negotiations and not in an advisement from the court on
the canvass between me and the court.

With that being said, the appropriate
authority is found in Brady vs. United States, which is
at -- discussed at page 9, in my response, where the court
established a standard for testing the voluntariness of
the guilty plea. And they actually held in there that a
plea of guilty, if I wasn't fully aware of the direct
consequences, including the actual value and commitments
made to them by the court, prosecutor, and his own
counsel, must stand unless induced by threats or
misrepresentations, including fulfilling all fulfillable
promises,

Also in Santabella (ph) vs. United States
Supreme Court, stated that if a prisoner was tricked
through misrepresentations by prosecutors into pleading
guilty, his due process rights are offended.

This -- later this standard was upheld in
Maybel vs, Johnscon 15 years late, so it's still the
applicable standard and hasn't been turned over.

THE COURT: I'm familiar with all the
standards and all the cases, sc don't worry about that.

THE DEFENDANT: So it becomes evident that
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if my claims of misrepresentation are true, then it would
entitle me to relief, because they would be involuntary.

So I believe all of the requirements set
forth by the Nevada Supreme Court, we have claims
supported by specific allegations, not belied by the
record, but actually support by the record, and, if true,
would entitle me to relief.

So the requirement that entitle me to an
evidentiary hearing as a matter of law have been
satisfied.

But I would also like to note to the court
that the Ninth Circuit has also held that when a
petitioner's factual allegations are based outside the
record an evidentiary hearing is required. And the
purpose of this being is to develop the full factual
nature of the facts outside the reccrd, like those hallway
discussions or negotiations, or whatever that is, and to
bring those to the court's attention sc the court can make
a full and accurate factual determination.

And that authority is found in Fragil (ph)
vs. United State, in the Ninth Circuit, and Herbs wvs.
Stokes, which is decided in 2005 in the Ninth Circuit,
which is cited and discussed at page 10 of my response.

I'd also have the court aware that in the

event an evidentiary hearing is conducted, I do wish to
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present testimony by my private investigator, by myself,
and also by other members of my family who I expressed my
understanding of my agreement to shortly after the
negotiation.

With that being said, I would urge the
court to deny the State's request to summarily deny my
petition, and to grant my request to conduct an
evidentiéry hearing so we can fully develop the facts and
things of that nature. I believe requirements set forth
by the Nevada Supreme Court have been satisfied.

THE COURT: All right. Mr. DiGiacomo, do
you stand on the pleadings?

MR, DIGIACOMO: Yes, Judge.

THE COURT: Here's the thing,

Mr. Slaughter. I remember doing your plea. We went
through this plea meticulously. You were representing
yourself.

I am satisfied, from my memory of that, as
well as, reviewing the plea transcripts, and the plea
memorandum that was filed in this case, that it was
absolutely knowingly and veluntarily entered. That the
plea agreement was understood by yourself. It was
knowingly and wvoluntarily entered, and you understood all
the ramifications of your plea.

Your whole argument here today and in your
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pleadings is premised on your belief that there is a
sentence that is going to start running after your 15 to
life, and that is just not the fact.

And you seem -- it seems to me that you
are basing that on the Nevada prison record that shows
you've got a deadly weapon enhancement sentences that are,
quote, unguote, pending.

THE DEFENDANT: Right.

THE COQURT: What you have to understand,
and we went through this at the time of your plea, those
deadly weapon enhancements are pending on sentences that
have less than 15 years on them.

You do 5 years. You're eligible for
parole, then you would start another 5 to 15, or 5 to life
sentence.

THE DEFENDANT: Right.

THE COURT: Every sentence you received,
every sentence on every count is concurrent, okay. So
what the prosecutors told you, and what we went through at
the plea agreement is absclutely what happened. You
received a life minimum 15 sentence for kidnapping with
substantial bodily harm.

You received a 7-and-a-half year to 20
sentence, plus, 7-and-a-half year teo 20, which is 15 to

40, for attempt murder with use of a deadly weapon. That
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runs concurrent to your 15 to life, okay.

So you can do no more than 15 years on
that sentence before you're elligible for parole, just
like on your kidnapping with substantial bodily harm.

On the robbery with a deadly weapon, you
received a 6 to 15, plus, a consecutive 6 to 15 for the
weapon, which is 12 to 30 years. That is concurrent. So
you can dec no more than 12 years on the bottom end of that
sentence before you could be released on parole. And that
runs the same time as your 15 to life.

And on your kidnapping with a deadly
weapon sentence, you received a 5 to life, plus, a
consecutive 5 to life, which is, theoretically, 10 to
life. So you can do no more than 10 on the low end,
before you're eligible for parole on that sentence. A2and
that runs concurrent to the 15 to life.

So you got exactly what you bargained for
at the time. And there is nothing in the record to
suggest to me that your plea was not freely and
voluntarily entered, and an evidentiary hearing isn't
going to change any of that. Because whatever the prison
may have told you about the sentence, I know what the
sentence is. The judgment of conviction is what the
sentence was. That's what they have to follow.

There is no sentence that you have on any
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of those counts that was different than what you bargained
for and received at sentencing from this court.

THE DEFENDANT: Your Honor, may I.

THE COURT: Yes.

THE DEFENDANT: Let me clarify for a
second.

Actually, what happens with the sentence
is the first line of sentences become one sentence to the
longest sentence, which is the 15 to life. Under Nevada
statute that becomes the eligibility parole for the 15
years, so actually those weapcons enhancements become a
second sentence where I was sentenced to 5 to life, that
doesn't become until after the 15 tc life, and that's how
they run.

THE CQURT: When you receive a sentence of
a minimum of 5 years to life --

THE WITNESS: You don't go to parole
because the sentence is -- you ran the sentence all
concurrent on the counts. Actually it turns the weapons
enhancement inteo a second sentence that can't be served
until after --

THE COURT: If the prison chooses not to
parole you after 5 years, that's their decision, that's
the Parole Board's decision.

THE DEFENDANT: Right.
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I'm saying you can't go to parole on it.
The parole turns into the 15 to life, the longest
sentence, that requires you to go to parole.

THE COURT: Mr. DiGiacomo do ycu have
anything you want to add?

MR. DIGIACOMO: Well, I called the
timekeeper, and I haven't been able to talk to her.
Because if what Mr. Slaughter is saying -- I don't agree
with Mr. Slaughter -- he got 15 to life.

Mr. Slaughter is saying, it's true if they
don't give him a parole hearing in 5 years, then I think
that needs to be something brought before the court so
that you can order them to give him a parole hearing after
5 years. Not that he gets to withdraw from his plea
agreement.

The Board is going to giving him a hearing
after 5 years, but if they choose to deny it because he
serving a higher sentence, that's the Parole Board's
choice. There's nothing we can do about it.

THE DEFENDANT: ©No, it's not the Parole
Board's choice.

THE COURT: It is the Parcle Board's
choice.

You're asking me prospectively to say that

the prison isn't going to give you a parole hearing, and
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therefore, your plea wasn't wvalid.

THE DEFENDANT: The parole will come after
15 years.

THE COURT: If after 5 years, they don't
give you a parole hearing, like they're required to under
this sentence under the law, that's when you can move the
court for some relief somehow. That's when you can come
back and say the Parcle Board is viclating my rights,
they're not giving me a parole hearing.

This sentence is a minimum of 5 years
before parole eligibility. Nobody guaranteed ycu were
going to get paroled.

THE DEFENDANT: No, but they guaranteed
I'd have the opportunity to get out in 5,

THE CCURT: 1In 5 years if they're not
going to give you a parole hearing, then that's the time
when this beccomes a germane issue. It doesn’'t change the
bargain or what was understood when this bargain was
entered, okay.

THE DEFENDANT: Well, the Nevada Supreme
Ceourt ruled on that in Kingsly vs. Department of Prisons,
where they had misapprehend the effect of the stack of
sentences, similar to this. And they ruled that the court
is out of jurisdiction when the modification is based on

something other than something that was materially untrue
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about the record and things of that nature.

THE COURT: I agree that it's a separate
issue. It's a separate action that you filed with the
parole board not giving you the parole hearing you believe
you are entitled to.

Here's the thing, Mr. Slaughter. We can
go back and ferth all day, and I don't have time to debate
it. I have a jury trial that needs to get back started.

I have considered this. This has been on
calendar five times, and I've considered all of these
issues each time that you've filed anything in regards to
it.

I'm going to deny the petition for writ of
habeas corpus. I don't think there are sufficient grounds
to grant it.

I think that this is an issue where you're
worried that the prison isn't going to do something in the
furture, and you want to go back and vacate your plea.
That's not a basis for vacating the plea.

The sentence is just as you bargained for.
There's nothing in the record that suggests you didn't
understand, or intelligently waive rights when you entered
that plea. I have evaluated the plea transcript. I have
evaluated the plea memorandum. I've evaluated all of your

arguments, but I don't find them to have merit. And I
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don't think an evidentiary hearing is going te change what
the argument is here today. 8o I don't think an
evidentiary hearing is necessary.

So the petiticon is denied. Mr. DiGiacomo,
if you'll prepare an order and submit it, please, to
Mr. Slaughter, as well.

THE DEFENDANT: Can I ask the court, was
my leave to file a supplement and amended petition
granted -=- so that's the petition considered for the
record.

THE COURT: I considered everything that
you filed, so, yes, the supplement was granted.

MR. DIGIACOMO: Thank you.

* k% * K %
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CERTIFICATE
or

CERTIFIED COURT REPORTER

* ok ok ok Kk

I, the undersigned certified court repcrter in and for the

State of Nevada, do hereby certify:

That the foregoing proceedings were taken before me at the
time and place therein set forth; that the testimony and
all cobjections made at the time of the proceedings were
recorded stenographically by me and were thereafter
transcribed under my direction; that the foregoing is a
true record of the testimony and of all objections made at

the time of the proceedings.

Sharon Howard
C.C.R. #745
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AFFIRMATION

PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that the

proceeding
Slate o do. Slauaganta -~ ,
-
filed in District Court Case No. C- 21957 ,
V// Does not contain the social security number of any
person.

Contains the social security number of a person as

required by:

(A} NAC 656.350

(B) For the administration of a public pregram or for

an application for a federal or state grant.

WM%) +/itlo7

Sharon Howard, CCR #745 Date
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Rickic fomart: Sesghier 77 FTLED

NDOC No~

P.0. Box 650, HDSP .

Indian Springs, Nevada 89018 w2 w07
’ﬁ"“ " g

PETITIONER/APPELLANT - IN PROPRIA PERSONA ® %&LE;KJ

IN THE £. r‘ﬁh #h1  JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF Clar /K

—-—~oo00o0—-—
Aiakie Lamont Slasg beter, T2, -

Case No. CadO4/957
Dept No. I

Docket

Petitioner/Appellant,

VS.

Lharden OF H#igh Peses + State Pz
Dt Moven, 77e State OF A/Mc{o\

Respondent (s)

'E‘\J\J\—J\—/\—J

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that the Petitioner/Appellant,

4z'cé,'g é:, &mfgégic Jr. , in and through his proper person, hereby

appeals to the Supreme Court of Nevada from the ORDER denying and/or

dismissing the _MQLM&L_Q&&M%_%&QW,&@Q

ruled on the dfﬁl day of Dp(‘e_mée_/ ; 2044 .

-DATED this . day of __. , 2008 .

Respectfully Submitted By:

ke Lwmon 7 Sl e e
PETITIONER/APPELLANT - IN PRO PER

/11
!
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NOED
DISTRICT COURT J;QH 30 9 33 ﬁH ![”
CLARK COUNTY, NEVADA .
&b/ N
CLET ‘,-T.i"'f L
RICKIE SLAUGHTER, ™~
Pctitioner,
VS, g Case No: C204957
Dept No: IIT
THE STATE OF NEVADA,
Respondent, NOTICE OF ENTRY OF
DECISION AND ORDER
~/

PLEASE TAKE NOTICE that on January 29, 2007, the court entered a decision or order in this matter, &
true and correct copy of which is attached to this notice.

You may appeat to the Supreme Court from the decision or order of this court. If you wish to appeal, y
must file a notice of appeal with the clerk of this court within thirty-three (33) days afier the date this notjceqi‘]

mailed to you. This notice was mailed on January 30, 2007,

HARE)S/(J SHORWK OF THE COURT

Brandl J. Wendel, Deputy Clerk

CERTIFICATE OF MAILING

I hereby certify that on this 30 day of January 2007, I placed a copy of this Notice of Entry of Decision and

Order in:

The bin(s) located in the Office of the County Clerk of:
Clark County District Attorney’s Office
Attormey General’s Office — Appellate Division

M The United States mail addressed as follows:
Rickie Slaughter # 85902
P.O. Box 650
Indian Springs, NV 89018

Pgudyy

Bran\i/i J. Wendel, Deputy Clerk

¥IS

A
fi
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RECEIVED

: T S e
1 | ORDR }
DAVID ROGER 7 - '
2 [| Clark County District Attorney S 4 us PHUOT
1 S
Chief Deputy District Attorney ,\C;D"’ : T/OAF —
4 || Nevada Bar #006955 ST R
200 Lewis Avenue
5 || Las Vegas, Nevada 89155-2212
(702) 671-2500
6 | Attorney for Plaintiff
7 DISTRICT COURT
CLARK COUNTY, NEVADA
8 || THE STATE OF NEVADA, )
9 Plaintiff,
CASE NO: 204957
10 -vs-
DEPT NO: 111
11 || RICKIE SLAUGHTER,
#1896569
12
13 Defendant.
14 FINDINGS OF FACT, CONCLUSIONS OF
15 LAW AND ORDER
16 DATE OF HEARING: 12/18/06
17 TIME OF HEARING: 9:00 a.m,
18 THIS CAUSE having come on for hearing before the Honorable Douglas Herndon,
19 || District Judge, on the 18" day of December, 2006, the Petitioner being present, proceeding
20 || InForma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,
21 || by and through MARC DIGIACOMO, Deputy District Attorney, and the Court having
22 || considered the matter, including briefs, transcripts, arguments of counsel, and documents on
23 || file herein, now therefore, the Court makes the following findings of fact and conclusions of
24 t law:

S 25 FINDINGS OF FACT

§26 1) Defendant was charged by way of Information with the following crimes: one count

g 27 of CONSPIRACY TO COMMIT KIDNAPPING (Felony — NRS 199.480, 200.030);
28¢ one count of CONSPIRACY TO COMMIT ROBBERY (Felony — NRS 199.480);

PAWPDOCS\FOFoutlying4n0MN09800 1 §
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one count of CONSPIRACY TO COMMIT MURDER (Felony — 199.480); two (2)
counts of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony —
NRS 200.010, 200.030, 193.330,193.165); one count of BATTERY WITH USE OF
A DEADLY WEAPON (Felony — NRS 200.48!; one count of ATTEMPT
ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 200.380,
193.330, 193.165); one count of ROBBERY WITH USE OF A DEADLY WEAPON
(Felony — NRS 200.380, 193.165); one count of BURGLARY WHILE IN
POSSESSION OF A FIREARM (Felony — NRS 205.060); BURGLARY (Felony —
NRS 205.060); six (6) counts of FIRST DEGREE KIDNAPPING WITH USE OF A
DEADLY WEAPON (Felony — NRS 200.310,200.320,193.165) and one count of
MAYHEM (Felony — NRS 200.280). Pursuant to plea negotiations, the State filed a
fourth Amended Information dismissing thirteen out of the seventeen counts for
which Defendant was initially charged.

2) On April 4, 20035, proceeding pro se with appointed stand-by counsel, Defendant pled
guilty to: COUNT 1 - ATTEMPT MURDER WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.010, 200.030, 193.330, 193.165); COUNT 2 -
ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380,
193.165); COUNT 3 - FIRST DEGREE KIDNAPPING (Felony - NRS 200.310,
200.320); and COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A
DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165).

3) On August 08, 2005, Defendant was granted appointment of his stand-by counsel for
representation at sentencing. The court, having heard argument from the State,
Defendant and Defendant’s counsel sentenced Defendant as follows: as to COUNT 1,
a MAXIMUM of TWO HUNDRED FORTY (240) MONTHS and a MINIMUM of
NINETY (90) MONTHS in the Nevada Department of Corrections (NDC), plus an
equal and CONSECUTIVE MAXIMUM of TWO HUNDRED FORTY (240)
MONTHS and a MINIMUM of NINETY (90) MONTHS for Use of a Deadly
Weapon; on COUNT 2, a MAXIMUM of ONE HUNDRED EIGHTY (180)

2 PAWPDOCS\FOF\outlyingdn0¥N098001 .doc
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MONTHS and a MINIMUM of SEVENTY-TWO (72) MONTHS in the Nevada
Department of Corrections (NDC), plus an equal and CONSECUTIVE MAXIMUM
of ONE HUNDRED EIGHTY (180) MONTHS and a MINIMUM of SEVENTY-
TWO (72) MONTHS for Use of a Deadly Weapon, CONCURRENT with Count 1;
on COUNT 3, a MAXIMUM of LIFE in the Nevada Department of Corrections
(NDC), with a MINIMUM of 15 YEARS before Parole Eligibility, CONCURRENT
with Counts 1 and 2; on COUNT 4, LIFE in the Nevada Department of Corrections
(NDC), with a MINIMUM of 5 YEARS before Parole Eligibility, plus an equal and
CONSECUTIVE LIFE in the Nevada Department of Prisons, with a MINIMUM of §
YEARS before Parole Eligibility for Use of a Deadly Weapon, CONCURRENT with
Counts 1, 2, and 3, with NO Credit for Time Served. Judgment of Conviction was
filed on August 31, 2005.

4) On August, 7, 2006, Defendant filed the instant Petition for Writ of Habeas Corpus

(Post-Conviction).

5) The district court properly canvassed Defendant and properly accepted the guilty plea

which was made knowingly, intelligently, voluntarily, and it suffers from no

constitutional defects.

6) Defendant’s claim that he was induced into pleading guilty by the prosecutor’s

misrepresentations of law upon entry of his plea is completely belied by the record.

7) The trial court took sufficient steps to ensure that Defendant’s guilty plea was made in

a knowing, intelligent, and voluntary manner.

8) Defendant signed a guilty plea agreement with the guidance and advice of stand-by

counsel on April 4, 2005. The agreement states the range of punishment in explicit
detail for the relevant charges. The agreement also contains an explicit “WAIVER
OF RIGHTS” section which details all the meaningful constitutional trial rights
Defendant is giving up by pleading guilty including the right to testify, the right to
confront and cross-examine witnesses, the right to subpoena witnesses, and that each

element of the charges must be proved by the State beyond a reasonable doubt.

3 PAWPDOCS\FOF0utlyingn0MN098001 .doc
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Defendant’s signature is affixed to the end of this document. There is also a separate
“certificate of counsel” signed by Defendant’s attorney that avers as an officer of the
court that thorough discussions occurred with Defendant about all matters pertinent to
the case.

9) There is absolutely no indication from the record that the Court based its sentencing
decision on impalpabie or highly suspect evidence.

CONCLUSIONS OF LAW

1) The law in Nevada directs that “[t]he trial court should view the guilty plea as
presumptively valid and the burden should be on the defendant to establish that the
plea was not entered knowingly and intelligently.” Bryant v, State, 102 Nev. 268,
272, 721 P.2d 364, 368 (1986). Further, a guilty plea should not be invalidated “as
long as the totality of the circumstances, as shown by the record, demonstrates that
the plea was knowingly and voluntarily made and that the defendant understood the
nature of the offense and the consequences of the plea.” State v. Freese, 116 Nev.
1097, 1105, 13 P.3d 442, 448 (2000).

2) “To properly accept a guilty plea, a court must sufficiently canvass a defendant to
determine if the defendant knowingly and intelligently entered into the plea.”
Williams v. State, 103 Nev. 227, 230, 737 P.2d 508, 510 (1987).

3) In Hanley v. State, the Court stated:

[I]n cases where a guilty plea is accepted, the record should affirmatively
show that certain minimal requirements are met. These are generally:

1. an understanding waiver of constitutional rights and
privileges;

2. absence of coercion by threat or promise of leniency;

3. understanding of the consequences of the plea, the range of
punishments; and

4. an understanding of the charge, the elements of the offense.

97 Nev. 130, 133, 624 P.2d 1387, 1389 (1981 )(internal citations
omitted).

4) There is no requirement in Nevada that a “ritualistic oral canvass of a defendant”

4 PAWPDOCS\FOFwutlying\4n0WN098001 .doc
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3)

6)

7

takes place prior to accepting a guilty plea, and the failure to conduct one does not
invalidate a plea. Freese, 116 Nev. 1097, 1105, 13 P.3d 442, 448 (2000). The
Supreme Court of Nevada “will not invalidate a plea as long as the totality of the
circumstances, as shown by the record, demonstrates that the plea” was entered in a
knowing and voluntary manner and defendant understood nature and consequences of
the offense(s) and plea. Id. A court may not rely simply on a written plea agreement
without some verbal interaction with a defendant. Id. Thus, a “colloquy” is
constitutionally mandated, and a “colloquy” is but a conversation in a formal setting,
such as that occurring between an official sitting in judgment of an accused at plea.
See id.

The totality of the “record” to be evaluated for plea validity contains all of the
following: (1) all interaction between the court and Defendant up to the moment of
the plea; (2) an extensive and express written plea agreement signed by Defendant;
and (3) a certification from Defendant’s attorney that full discussions about the case
and all relevant matters occurred with Defendant and that Defendant was sufficiently
advised and prepared to enter the plea with no cause for legal concern; and (4) a plea
“canvass” to verify that Defendant appreciated the consequences of the moment, and
to give him one last chance to question any matter relevant to the proceedings. See
State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000).

In Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984), the Court held

that claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief.

A defendant cannot repudiate any of the statements he makes on the record. Lundy v.

Warden, 89 Nev. 419, 514 P.2d 212 (1973).

5 PAWPDOCS\FOPoutlyingn0WN098001 doc
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas

Corpus {Post-Conviction) shall be, and it is, hereby denied.
1)
DATED this 5 day of January, 2007.

CT)UD/G;

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

Wi S

MARC DiGIA
Chief Deputy DlStl’lCt Attorney
Nevada Bar #006955

04FN0980X/GCU:Ig
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKIE LAMONT SLAUGHTER, JR. No. 48742

A/K/A RICKIE SLAUGHTER,

Appellant, E
vs.

THE STATE OF NEVADA, F E L E

Respondent. JUL 2 42007

E M.BLOGM

ORDER AFFIRMING IN PART., ;@ﬁ%ﬁgﬁf o
EPUTY CLER
VACATING IN PART AND REMANDING ’

This is a proper person appeal from an order of the district
court denying appellant's post-conviction petition for a writ of habeas
corpus. Eighth Judicial District Court, Clark County; Douglas W.
Herndon, Judge.

On August 31, 2005, the district court convicted appellant,
pursuant to a guilty plea, of attempted murder with the use of a deadly
weapon (Count 1), robbery with the use of a deadly weapon (Count 2), first
degree kidnapping with substantial bodily harm (Count 3), and first
degree kidnapping with the use of a deadly weapon (Count 4). The district
court sentenced appellant to serve in the Nevada State Prison two equal
and consecutive terms of 90 to 240 months for Count 1; two equal and
consecutive terms of 72 to 180 months for Count 2, to run concurrent with
Count 1; life with the possibility of parole after 15 years for Count 3, to
run concurrent with the sentences for Counts 1 and 2; and two equal and

consecutive terms of life with the possibility of parole after 5 years for

SuPReEME COURT
OF
NEvaDA

© 19074 & 0/}’ [0/3/
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Count 4, to run concurrent with the terms for Counts 1, 2, and 3.
Appellant did not file a direct appeal.

On August 7, 2006, appellant filed a proper person post-
conviction petition for a writ of habeas corpus in the district court. The
State opposed the petition. Pursuant to NRS 34.750 and 34.770, the
district court declined to appoint counsel to represent appellant or to
conduct an evidentiary hearing. On January 29, 2007, the district court
denied appellant's petition. This appeal followed.

In his petition, appellant claimed that the district court relied
on suspect evidence to determine his sentence. Specifically, appellant
claimed that there was not sufficient proof that a victim of his crime lost
an eye as a result of his crime and the district court nevertheless relied on
this evidence in determining his sentence. As appellant's claim did not
address the voluntariness of his plea or whether his plea was entered
without the effective assistance of counsel, appellant's claim fell outside
the scope of claims permissible in a habeas corpus petition challenging a
judgment of conviction based upon a guilty plea.! Thus, the district court
did not err in denying this claim, and we affirm this portion of the district
court’s order.

Appellant also challenged the voluntariness of his plea. A

guilty plea is presumptively valid, and a petitioner carries the burden of

INRS 34.810(1)(a).

App. 0329
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establishing that the plea was not entered knowingly and intelligently.2
Further, this court will not reverse a district court's determination
concerning the validity of a plea absent a clear abuse of discretion.? In
determining the validity of a guilty plea, this court looks to the totality of
the circumstances.# In addition, a petitioner's subjective belief "as to
potential sentence, or hope of leniency, unsupported by any promise from
the State or indication by the court, is insufficient to invalidate a guilty
plea as involuntary or unknowing."5

Appellant claimed that his plea was involuntary based on
promises that his resulting sentence would permit his release in 15 years.
The record on appeal reveals that appellant was informed of the potential
sentences he faced in the plea agreement and plea canvass, and that
appellant acknowledged the district court was not bound by the plea
negotiations. However, it appeared that appellant pleaded guilty based on
an understanding that offered him the opportunity to be released after 15
years. Standby counsel for appellant and counsel for the State indicated
that they both understood that the minimum sentence appellant could

serve would be 15 years. Further, the district court stated at sentencing

2Bryant v. State, 102 Nev. 268, 721 P.2d 364 (1986); see also
Hubbard v. State, 110 Nev. 671, 877 P.2d 519 (1994).

3SHubbard, 110 Nev. at 675, 877 P.2d at 521.

4State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000); Bryant, 102
Nev. 268, 721 P.2d 364.

5Rouse v. State, 91 Nev. 677, 679, 541 P.2d 643, 644 (1975).

App. 0330




SuPREME COURT
OF
Nevapa

0) 19474 o

that appellant was receiving the benefit of the bargain and purportedly
sentenced appellant to terms of imprisonment that would permit his
release in 15 years. Therefore, it is unclear if appellant was informed by
the State or district court that he would only serve a sentence of 15 years
before he was eligible for release or if he was actually informed he could
receive a greater sentence.

Whether appellant was informed by the State or district court
that under his plea agreement, he would be eligible for parole after having
served 15 years is of crucial importance given the mechanics of appellant's
sentence structure. It appears, for example, that it may have been legally
impossible to structure appellant's sentences in a manner that would
permit appellant’s release after only 15 years. Notably, the Nevada
Department of Corrections (“NDOC”) has considered appellant’s 15-to-life
sentence for Count 3 the controlling sentence for purposes of parole
eligibility pursuant to NRS 213.1213.6 Although the NDOC lists

appellant’s sentences for the primary offenses of Counts 1, 2, and 4 as

6NRS 213.1213 provides:

If a prisoner is sentenced pursuant to NRS
176.035 to serve two or more concurrent
sentences, whether or not the sentences are
identical in length or other -characteristics,
eligibility for parole from any of the concurrent
sentences must be based on the sentence which
requires the longest period before the prisoner is
eligible for parole.
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running concurrent with the controlling sentence,” appellant cannot begin
serving the equal and consecutive deadly weapon enhancement sentences
for those counts until he completes the underlying, primary offense
sentences. It appears that appellant will not complete those underlying
sentences, at least regarding Count 4, until he is paroled on the
controlling sentence.® Thus, the sentences for the deadly weapon
enhancements on those counts would not begin to run until appellant was
paroled on the controlling count, which did not contain a deadly weapon
enhancement. While the district court expressed its desire to
accommodate the sentence that appellant apparently bargained for, and
thus sentenced appellant to a sentence it believed permitted his release in
15 years, it appears the NDOC has structured appellant's sentence in a
manner that will not permit appellant to be eligible for release until he
has served more than 15 years. The effect of this is that the NDOC has

apparently structured appellant's sentences to require the deadly weapon

"The sentences for appellant’s primary offenses include: the 90 to
240 month sentence for attempted murder with the use of a deadly
weapon (Count 1); the 72 to 180 month sentence for robbery with the use
of a deadly weapon (Count 2); and the 5-to-life sentence for first-degree
kidnapping with the use of a deadly weapon (Count 4). The deadly
weapon enhancements sentences are the equal and consecutive terms
imposed on Counts 1, 2, and 4.

8]t appears that under NRS 213.1213, appellant may not be eligible
for parole on the sentences for the primary offenses until he is paroled on
the controlling sentence. It further appears, however, that appellant may
be discharged from a fixed term sentence while serving time on the
controlling sentence — Count 3.

App. 0332




enhancement for Count 4 to run consecutively to Count 3, contrary to the
sentence structure set forth in the judgment of conviction.

It is unclear, however, whether NRS 213.1213 requires the
sentence structure as calculated by NDOC. There does not appear to be
any language in NRS 213.1213 precluding the NDOC from treating the
sentences for the primary offenses and deadly weapon enhancements for
each count as a “block” and paroling appellant on the sentences for the
primary offenses and the deadly weapon enhancements for Counts 1 and 4
when appellant is paroled from the controlling sentence set forth in Count
3. Given the district court’s intention, as expressed at sentencing and in
the judgment of conviction, that appellant be required to serve a minimum
term of 15 years before parole eligibility and the fact that the district court
ordered the sentences for Counts 1 and 4 to run concurrently with Count
3, it appears that appellant could be paroled for both the primary offense
and the deadly weapon enhancement as a “block.”®

Accordingly, we remand this claim for an evidentiary hearing
to determine whether appellant's plea was voluntary in light of the alleged
mistake concerning the minimum sentence upon which appellant, his

counsel, counsel for the State, and the district court apparently relied in

9But see NRS 213.120(2) (providing that a prisoner may be paroled
when he has served the minimum term of imprisonment imposed by the
court); Nevada Dep’t of Prisons v. Bowen, 103 Nev. 477, 745 P.2d 697
(1987) (holding that NRS 193.165 clearly shows legislative intent to
impose a separate and distinct penalty for the use of a deadly weapon that
must be treated as a separate sentence for all purposes).

SuPREME COURT
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the proceedings. In particular, the district court should determine
whether appellant was informed, and by whom, that he would or could
receive a total minimum sentence of only 15 years. Moreover, the district
court should determine whether it was legally possible to achieve a total
minimum sentence of 15 years under NRS 213.1213.10 Lastly, the district
court should determine whether NRS 213.1213 precludes the NDOC from
paroling appellant on the sentences for the primary offenses with the
deadly weapon enhancements, when it paroles appellant on the controlling
sentence.!! The district court should elicit a response from the Attorney
General as the NDOC’s structuring of appellant’s sentences would appear
to fall within the Attorney General’s provenance. Further, given the
complexities, the district court may wish to appoint counsel to assist

appellant in this matter.

10Tf the district court had imposed sentences with maximum terms of
90 months or less for Counts 1 and 2, and a sentence of 5 to 15 years
instead of 5 years to life on Count 4, then it may have been theoretically
possible to achieve a total minimum sentence of 15 years imprisonment
before parole eligibility under the NDOC’s interpretation of NRS
213.1213.

UIn referring to the sentence as a block, this court refers to the
cumulative sentence for each count. Expressed visually, the sentence
structure appears as:

15-life
concurrent with

[(90-240 +90-240) concurrent with (72-180 + 72-180) concurrent with (5 —
life + 5 — life)]
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Having reviewed the record on appeal and for the reasons set
forth above, we conclude that oral argument and further briefing are
unwarranted in this matter.12 Accordingly, we

ORDER the judgment of the district court AFFIRMED IN
PART AND VACATED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.13

f:;L&)-&Eggﬁ"‘?ﬂ:

Parraguirre

A&uwéa11 . d.
Hardesty
C:j&gi;__— , .
Saitta

cc:  Hon. Douglas W. Herndon, District Judge
Rickie Lamont Slaughter Jr.
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk

12See Luckett v. Warden, 91 Nev. 681, 682, 541 P.2d 910, 911 (1975).

13We have considered all proper person documents filed or received
in this matter. We conclude that appellant is only entitled to the relief
described herein. In addition, this order constitutes our final disposition
of this appeal. Any subsequent appeal shall be docketed as a new matter.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

RICKIE LAMONT SLAUGHTER, JR. A/K/A RICKIE Supreme Court No. 48742
SLAUGHTER,
Appellant,
VS. District Court Case No. C204957
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RICKIE LAMONT SLAUGHTER, JR., aka
RICKIE SLAUGHTER,

Case No.: C204957
Dept. No.: Il

Petitioner, ATTORNEY GENERAL'S RESPONSE TO

NEVADA SUPREME COURT’S JULY 24,
V. 2007,0RDER

THE STATE OF NEVADA,

Respondent.

The State, through legal counsel CATHERINE CORTEZ MASTO, Attorney General, by

{|{DENNIS C. WILSON, Deputy Attorney General, hereby responds to the Nevada Supreme

Court’s July 27, 2007, Order herein regarding the structuring of Defendant's sentence herein.

+ This Response is made and based upon the pleadings and papers on file herein and the

following Points and Authorities.

DATED this 5 day of November, 2007.

CATHERINE CORTEZ MASTO
Attorney General

DEWNNIS C. WILSON
Deputy Attorney General

By:
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MEMORANDUM OF POINTS AND AUTHORITIES

POINT 1 GIVEN INMATE SLAUGHTER'’S EXISTING SENTENCES,
IT IS NOT LEGALLY POSSIBLE TO ACHIEVE A TOTAL
MINIMUM SENTENCE OF FIFTEEN YEARS UNDER NRS
213.1213. SLAUGHTER MUST SERVE 222 YEARS
BEFORE HE IS ELIGIBLE FOR PAROLE TO THE
COMMUNITY.

The district court sentenced Slaughter on four counts; Count 2 was concurrent to

Count 1, Count 3to 1 and 2, and Count4tc 1, 2 and 3:

Count 1—attempted murder with use of a deadly weapon; (772-20 + 7V2-20)
Count 2—robbery with use of a deadly weapon; (6-15 + 6-15)
Count 3---1st degree kidnapping with subst. bodily harm; (15-life)

Count 4—1st degree kidnapping with use of a deadly weapon. (5-life + 5-life)
NRS 213.1213 is titled “Eligibility for parole of prisoner sentenced to serve two or more
concurrent sentences is based on sentence with longest period.” and provides as

follows:

If a prisoner is sentenced pursuant to NRS 176.035 to serve two or more
concurrent sentences, whether or not the sentences are identical in
tlength or other characteristics, eligibility for parole from any of the
concurrent sentences must be based on the sentence which requires the
longest period before the prisoner is eligible for parole. (Emphasis added).

The Nevada Supreme Court has remanded this matter to the court in part to elicit a response
from the Attorney General's Office regarding the way NDOC has structured the Defendant's
sentence. The district court is to determine 1) “whether it was legally possible to achieve a
total minimum sentence of 15 years under NRS 213.1213," and 2) "whether NRS 213.1213
precludes the NDOC from paroling appellant on the sentences for the primary offenses with
the deadly weapon enhancements, when it paroles appellant on the controlling sentence.”

To answer the first question, given Slaughter's existing sentences, and applying NRS
213.1213 the way NDOC interprets it, it is NDOC's position that it is not legally possible to

achieve a total minimum sentence of 15 years. Slaughter must serve 22 % years under his
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existing sentences before he is eligible to be paroled to the community, as explained in the
following.

In structuring Slaughter's sentence, NDOC relied on Nevada Dep't Prisons v. Bowen,

103 Nev. 477, 481, 745 P.2d 697, 699-700 (1987). Bowen overturned Biffath | and Biffath |II.

Biffath_1 (95 Nev. 260, 593 P.2d 51 {1979)) held that the primary sentence and an
enhancement sentence must be treated as a single sentence for purposes of awarding good-
time credits. Biffath 1l (97 Nev. 18, 621 P.2d 1113 (1981)) held that a primary sentence and
an enhancement sentence must be treated as one sentence for purposes of computing

eligibility for parole. See Stevens v. Warden, 114 Nev. 1217, 969 P.2d 945 (1998) and

Niergarth v. State, 105 Nev. 26, 768 P.2d 882 (1989). Bowen expressly overruled Biffath |

and Biffath |l and held that primary and enhancement sentences must be treated as separate

sentences for all purposes. Applying Bowen to Slaughter's sentences, NDOC separated the

primary sentences of Counts 1, 2, 3 and 4 from the consecutive sentences of Counts 1, 2 and
4. NDOC then applied NRS 213.1213 to the primary concurrent sentences of Counts 1, 2, 3
and 4 and determined that Slaughter is not eligible for parole on said four counts until he
becomes eligible for parole on the primary sentence which has the furthest away parole
eligibility date, that is, the 15-life sentence {Count 3). (Slaughter is eligible for parole when he
completes the minimum sentence on each count, that is, 7%z years on Count 1, 6 years on
Count 2, 15 years on Count 3 and 5 years on Count 4; Count 3, therefore, requires the
longest period (15 years) before Slaughter is eligible to be paroled to his consecutive
sentences.) Thus, under NRS 213.1213, Slaughter cannot be paroled on any of the four
primary sentences until he serves fifteen years. After he serves fifteen years, and if he is
paroled the first time he goes before the parole board, Slaughter can then begin to serve the
three consecutive deadly weapon sentences. These three deadly weapon sentences run
concurrently to each other and are, therefore, also governed by NRS 213.1213. Because, as
explained above, NRS 213.1213 determines eligibility for parole by the concurrent sentence
which requires the longest period before the prisoner is eligible for parole, Slaughter would

not be eligible for parole on any of the three deadly weapon sentences until he had served

-3-
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the 7%z year minimum of the Count 1 deadly weapon sentence. (Count 1 requires the longest
period (7V2 years) before Slaughter is eligible for parole; Count 2 requires 6 years and Count
4 requires 5 years; so he is not eligible for parole on any of the three deadly weapon
sentences until he serves 7% years). Based on the foregoing, the earliest Slaughter could be
eligible for parole to the community is after he has served a minimum of 22 % years (15 on
the primary sentences + 7%z years on the deadly weapon sentences.)

If the court on Count 3 had sentenced Slaughter to 7'%-life or 5-life instead of 15-life,
Slaughter could have been eligible for parole in 15 years. For example, if Slaughter on Count
3 had pled to another First Degree Kidnapping with Use of a Deadly Weapon instead of the
First Degree Kidnapping with SBH, he would have been sentenced to a 5-life. Under this
scenario, the primary 7% year minimum sentence of Count 1 would have the longest or
furthest-out parole eligibility date. After he had served said 7 % years, Slaughter could then
be eligible for parole to the deadly weapon sentences. After serving another 7% years on the
deadly weapon sentence of Count 1, he could then become eligible for parole to the

community. Thus, he would be eligible for parole to the community after serving fifteen years.

POINT 2 NRS 213.1213 AND BOWEN PRECLUDE NDOC FROM
TREATING SLAUGHTER'S PRIMARY SENTENCES AND
DEADLY WEAPON SENTENCES AS ‘BLOCKS”, AND
PRECLUDE HIM FROM BECOMING PAROLE ELIGIBLE
ON THE DEADLY WEAPON SENTENCES AT THE SAME
TIME HE BECOMES PAROLE ELIGIBLE ON THE
CONTROLLING PRIMARY SENTENCE.

In its second question, the Nevada Supreme Court has directed the district court to
determine "whether NRS 213.1213 precludes NDOC from paroling inmate Slaughter on the
sentences for the primary offenses with the deadly weapon enhancements, when it paroles
Slaughter on the controliing sentence.” (It appears the Court has misspoken in that NDOC
does not parole inmates, it only determines their eligibility for parole; the Parole Board

determines whether an inmate should be paroled.) The Court further states that:
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There does not appear to be any language in NRS 213.1213 precluding
the NDOC from treating the sentences for the primary offenses and
deadly weapon enhancements for each count as a ‘block’ and paroling
appellant on the sentences for the primary offenses and the deadly
weapon enhancements for Counts 1 and 4 when appeliant is paroled from
the controlling sentence set forth in Count 3. Given the district court’s
intention, as expressed at sentencing and in the judgment of conviction,
that appellant be required to serve a minimum term of 15 years before
parole eligibility and the fact that the district court ordered the sentences
for Counts 1 and 4 to run concurrently with Count 3, it appears that
appellant could be paroled for both the primary offense and the deadly
weapon enhancement as a “block.” [fn.9 But see NRS 213.120(2)
(providing that a prisoner may be paroled when he has served the
minimum term of imprisonment imposed by the court); Nevada Dep't of
Prisons v. Bowen, 103 Nev. 477, 745 P.2d 697 (1987) (holding that NRS
193.165 clearly shows legislative intent to impose a separate and distinct
penalty for the use of a deadly weapon that must be treated as a separate
sentence for all purposes).]

Looking at footnote 11 of the Nevada Supreme Court’s July 24, 2007 Order, the Court

describes a "block” as referring to the cumulative sentence for each count. It appears that
the Court is contemplating that Slaughter's sentence may be able to be structured by
combining ab initio the 90-240 primary sentence with the 90-240 consecutive sentence
which would create a sentence of 180-480 months for Count 1. Combining the other primary
and deadly weapon sentences in the same way, Count 2 would have a sentence of 144-360,
and Count 4 a 120-life. Count 3 would remain at 180-life because it has no enhancement
sentence. Slaughter's furthest-out parole eligibility date would then be controlled by the 180
months of Counts 1 and 3, resulting in Slaughter being eligible for parole on all four counts in
180 months or 15 years. The Supreme Court inguires whether NDOC is precluded from
structuring his sentences this way, as “blocks.” It is NDOC's position that NRS 213.1213 and
Bowen preclude treating Slaughter's primary sentences and deadly weapon sentences as
“blocks” and thereby preclude Slaughter from becoming parole eligible on the separate deadly
weapon sentences at the same time he becomes parole eligible on the controlling primary
sentence and the three other primary sentences.

Structuring a sentence in this ‘block” fashion runs afoul of NRS 213.1213, Bowen and
Stevens, supra, and Kimsey, infra, which prohibit treating each count's primary and

consecutive sentences as a single sentence for purposes of computing parole eligibility. In

-5-
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State v. Kimsey, 109 Nev. 519, 853 P.2d 109 (1993), the district court sentenced Kimsey to

nine consecutive terms of two years each to be served concurrently with six consecutive
terms of three years each. The sentences were to be served concurrently with two concurrent
prison terms of four years, one prison term of five years, and one term of six months in the
county jail. Subsequently, the district court entered two amended judgments of conviction,
each of which included a statement by the district court that it was its intention to sentence
Kimsey to a single eighteen-year term in the aggregate for the purpose of parole eligibility.
The Department of Prisons refused to treat Kimsey's sentences as a single eighteen-year
term for purposes of parole eligibility. On appeal, the Court held:

The sentencing structure, as set forth in the Nevada Revised
Statutes, does not contemplate “aggregate sentences for the purpose of
parole eligibility.” There is no authority for the proposition that the
district court may sentence a defendant convicted of multiple
offenses to an aggregate sentence for the purpose of parole
eligibility. Thus, the state correctly contends that the district court
exceeded its jurisdiction in commanding the Nevada Department of
Prisons to treat the criminal judgments against Kimsey as a single
eighteen-year term in the aggregate for the purposes of parole eligibility.
(Emphasis added.)

Aggregating sentences is the same as combining them, treating them cumulatively or treating
them as a block. It is NDOC's position that Nevada Supreme Court precedent precludes it
from treating Slaughter's sentences as “blocks” for purposes of determining parole eligibility
or for any other purpose.

NRS 213.1213 also precludes NDOC from declaring Slaughter parole eligible on the
deadly weapon enhancements at the same time it declares him parole eligible on the
controlling sentence. NRS 213.1213 governs concurrent sentences only and requires that
the parole eligibility date of all of the concurrent sentences be set by determining which
concurrent sentence has the furthest-out parole eligibility date. When the primary sentence
and the separate consecutive deadly weapon sentence are combined as a "block”, you no
longer have a purely concurrent sentence. You create a hybrid sentence which is half
concurrent and half consec__u}ive. By combining the primary and separate consecutive

sentence in a “block”, you are in effect applying NRS 213.1213 to a consecutive deadly

8-
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weapon sentence. Combining Slaughter’'s primary sentences with his consecutive sentences
before applying NRS 213.1213, improperly manipulates the sentences in an attempt to
remove the partly-consecutive nature of the sentences and improperly applies NRS 213.1213
to consecutive sentences. NDOC, without manipulating the sentences, looks at each
sentence, determines what the primary concurrent sentences are, applies NRS 213.1213,
and sets the parole eligibility date. After the inmate is paroled on these primary sentences,
NDOC then addresses the consecutive sentences in the same manner. Treating the
sentences as blocks, that is combining the primary sentence with the consecutive deadly
weapon sentence, applies NRS 213.1213 to a consecutive sentence and runs afoul of Bowen
and NRS 193.165 which require the imposition of a separate term of imprisonment “equal to
and in addition to” the term of imprisonment imposed for the primary offense. Based on the
foregoing, NRS 213.1213 and Nevada Supreme Court precedent preclude NDOC from
declaring Slaughter parole eligible on the deadly weapon enhancements at the same time it

declares him parole eligible on the controlling sentence.

POINT 3 IF BY THE TERM “BLOCK” THE NEVADA SUPREME
COURT MEANS THAT, NOTWITHSTANDING A
CONTROLLING PRIMARY SENTENCE, AN INMATE
WOULD BE ELIGIBLE TO BE PAROLED TO A
CONSECUTIVE ENHANCEMENT AS SOON AS HE
EXPIRED THE RELATED PRIMARY SENTENCE, THEN
TREATING SLAUGHTER’S SENTENCES AS BLOCKS
WILL BE MORE DETRIMENTAL TO HIM THAN TREATING
THEM AS GROUPS.

Out of an abundance of caution regarding the meaning of “block”, NDOC assumes arguendo,
for purposes of POINT 3 only, that treating a sentence as a “block™ means that an inmate
could be paroled to his consecutive deadly-weapon sentence immediately after he expired his
underlying primary sentence without first waiting for the expiration of a controlling primary
sentence. The following will show that it is detrimental to Slaughter to serve a consecutive
deadly-weapon sentence immediately after he expires that sentence’s primary sentence. The

following scenario provides an example:
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Ct1 Robbery 5-15

Ct1 UDW (to Robbery) 5 - 15 consecutive to Ct 1, Robbery
Ct2 Burglary with Weapon 3 -9, concurrent to Ct 1 Robbery
Ct2 UDW (to Burglary) 3 -9, consecutive to Ct 2, Burglary

In the above example, treating the Burglary and its consecutive deadly weapon enhancement
as a “block” separately from the Robbery and its consecutive deadly weapon enhancement, is
more detrimental to an inmate than treating these sentences as a group. (The term “group”
means that NDOC would group the concurrent primary offenses (Robbery and Burglary) and
separately group the consecutive deadly weapon enhancements.) Let us assume that the
inmate was sentenced on January 1, 2007, that the inmate earned all the credits he could
and that he was paroled the first time every time he went before the Board. Treating the
above sentences as a group (which is the way NDOC currently structures sentences) in this
example, the inmate, under NRS 213.1213, would have to serve five years (the furthest-out
parole eligibility date of the Burglary and the Robbery) before he was eligible for parole to the
consecutive sentences. Because of sentence credits, the inmate would expire the primary 3-
9 year Burglary sentence in 4% years (earning 2 for 1 credits). If he was paroled on the
primary 5-15 sentence at 5 years, he would then begin to serve the deadly weapon
sentences. Again, because of sentence credits, the inmate would then expire the deadly-
weapon 3-9 sentence in 4%z years, and become eligible for parole on the deadly-weapon 5-15
in 5 years. So, treating the sentences as a group governed by NRS 213.1213, the inmate in
the above example would be eligible for parole to the community 10 years after he began his
sentence, that is January 1, 2017.

Treating the 3-9 year primary sentence and the 3-9 year consecutive deadly weapon
sentence in the above example as a block instead of a group, the inmate would be eligible
for parole on the primary 3-9 year sentence in five years, that is January 1, 2012. (Under
NRS 213.1213, between the concurrent 3-9 primary sentence and the concurrent 5-15
primary sentence, the primary 5-15 minimum sentence has the longest or furthest-out parole
eligibility date, so the inmate would not be eligible for parole on the 3-8 concurrent primary

sentence until he served five years, not three years.) Because of sentence credits, the
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inmate would expire the primary 3-9 year Burglary sentence in 4 years, six months before
he reached the five-year parole eligibility date. Treating the two 3-9 year sentences as a
block, the deadly weapon 3-9 sentence would then begin to run 4% years into the sentences,
that is July 1, 2011. This deadly weapon sentence would then be running concurrently with
the 5-15 year primary sentence. Since these sentences are now concurrent, NRS 213.1213
would then require NDOC to set the inmate’s parole eligibility date to the furthest-out parole
eligibility date between the 3-9 deadly weapon sentence and the 5-15 primary sentence.
Since the parole eligibility date on the 3-9 deadly weapon sentence would be three years out
on July 2, 2014 and the parole eligibility date on the primary 5-15 sentence would be six
months out on January 1, 2012, the 3-9 deadly weapon sentence has the furthest-out parole
eligibility date. NRS 213.1213 would require NDOC to set a parole eligibility date for July 2,
2014 on both the deadly weapon 3-9 and the primary 5-15. In effect, because the sentences
were treated as a block, the inmate would have to serve 7%z years (from Janu_ary 1, 2007 until
July 2, 2014) before he was eligible to be paroled from the primary 5-15 to the consecutive
deadly weapon 5-15. If he was paroled at that July 2, 2014 hearing, he would have to wait
five more years to be eligible for parole on the deadly weapon 5-15 sentence. So, if his
sentences are treated as blocks, the earliest he could be paroled to the community would be
July 2, 2019, whereas if his sentences were treated as groups, he would be eligible for parole
to the community on January 2, 2017. The problem with treating the sentences as blocks, is
that every time a primary sentence expires it results in a consecutive sentence becoming a
concurrent sentence which in turn generally moves back the parole eligibility date of all the
other concurrent sentences. So in the example above, even though the inmate was 6 months
away from being eligible for parcle on the primary 5-15, the consecutive 3-9 becoming a
concurrent 3-8 moved his parole eligibility date back 2%zyears, which in turn affected his
parole eligibility on his consecutive 5-15.

The above example shows that treating Slaughter's sentences as a block is more
detrimental to him than treating them as a group. If Slaughter's sentences are treated as a

group under NRS 213.1213, Slaughter, who was convicted on August 31, 2005, would be
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eligible for parole on the four primary sentences on August 7, 2020. (While he waited for the
August 7, 2020 parole expiration date, he would expire the primary Robbery 6-15 sentence
(Count 2) on January 12, 2014 and the primary Attempt Murder 7%2-20 year sentence (Count
1) on July 18, 2016.) With two of the primary sentences expired, and having been paroled on
the two other primary sentences (the 5-life and the 15-life), his parole eligibility date on the
three remaining deadly weapon sentences would be 7% years later on January 7, 2028. (7%
years is the furthest-out parole eligibility date of the three deadly weapon sentences). Thus, if
the sentences were treated as a group, he would be eligible for parole to the community on
January 7, 2028.

However, if Slaughter's sentences were treated as a block (as defined arguendo
above) the earliest he could be paroled to the community would be January 20, 2029,
whereas if his sentences were treated as groups, he would be eligible to be paroled to the
community on January 7, 2028. Treating his sentences as a block, with regard to the four
primary sentences, Slaughter's parole eligibility date will be August 7, 2020 because the
Count 3 15-life sentence has the furthest-out parole eligibility date. While he waits for the
August 7, 2020 date, Slaughter will expire the Count 2 primary Robbery 6-15 sentence on
January 12, 2014. He would then be paroled to the Count 2 deadly weapon sentence on
January 13, 2014. That Count 2 deadly weapon sentence would then begin to run
concurrently with the other three primary sentences, which would bring NRS 213.1213 into
play. NRS 213.1213 will require the parole eligibility dates of the three other concurrent
sentences to move back to the furthest-out parole eligibility date of the four concurrent
sentences. However, since the parole eligibility date of the Count 2 deadly weapon sentence
is January 13, 2020, and the parole eligibility date of the Count 3 15-life sentence is August 7,
2020, the Count 3 15-life sentence will still determine the controlling parole eligibility date.

Slaughter, however, will expire the Count 1 primary Attempt Murder sentence on July
18, 2016. If his sentences are treated as blocks, he will start to serve the Count 1 deadly
weapon 7% year sentence on July 19, 2016. That sentence will be a concurrent sentence

which will again bring NRS 213.1213 into play. At this point, Slaughter will be serving the
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Count 1 deadly weapon sentence, the Count 2 deadly weapon sentence, the primary 15-life
and the primary 5-life, all concurrently. NRS 213.1213 will require NDOC to set a parole
eligibility date based on the furthest-out parole eligibility date of these four sentences which
are now running concurrently. The 7% year deadly-weapon sentence, which will have a
January 20, 2024 parole eligibility date, is furthest out and will “trump” the 15-life August 7,
2020 parole eligibility date and become the furthest parole eligibility date. So, if his sentences
are treated as blocks, Slaughter will not be eligible for parole on the Count 1 deadly weapon
sentence, the Count 2 deadly weapon sentence, the primary 15-life and the primary 5-life until
January 20, 2004. After he is paroled on these sentences on January 20, 2004, he wilt still
have to serve the remaining deadly weapon 5-life, and he will not be eligible for parole to the
community until January 20, 2029. Thus, if his sentences are treated as a group he is eligible
to be paroled to the community on January 7, 2028. If his sentences are treated as blocks,
he will not be eligible for parole to the community until January 20, 2029.

CONCLUSION

Slaughter's sentences require him to do 22% years before he is eligible for parole to
the community. Bowen requires NDOC to treat the primary and deadly-weapon sentences
separately for all purposes. NRS 213.1213 requires the parole eligibility dates of concurrent
sentences to be determined by the concurrent sentence which has the furthest-out parole
eligibility date. NRS 213.1213 and Bowen preclude NDOC from treating Slaughter's primary
sentences and separate deadly weapon sentences as “blocks” and thereby preclude
Slaughter from becoming parole eligible on the separate deadly weapon sentences at the
same time he becomes parole eligible on the controlling primary sentence and the three other
primary sentences.

DATED this 5 day of November, 2007.

CATHERINE CORTEZ MASTO
Attorney General

By: \ C
DEWNNIS C. WILSON
Deputy Attorney General
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| do hereby certify that | am an employee of the Office of the Attorney General and that
on the O\u\ day of November, 2007, | served a true and accurate copy of the foregoing
Attorney General’s Response To Nevada Supreme Court’s July 24, 2007, Order by

mailing via United States malil, first class, postage prepaid, to:
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Gary E. Gowen, Esq.
3459 Haleakala Drive
Las Vegas, NV Bg122

Marc DiGiacomo
Deputy District Attorney
200 Lewis Avenue
Las Vegas, NV 89155

An Employee of the Office of the Attorney General
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AFFIRMATION

Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding Attorney General’s Response
To Nevada Supreme Court’s July 24, 2007, Order filed in 8™ Judicial District Court Case
Number C204957 does not contain the social security number of any person.
Dated this i day of November, 2007

CATHERINE CORTEZ MASTO
Attorney General

By: %\N\N\-\h C\AS&-—*
DENNIS C. WILSON

Deputy Attorney General
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Hobeas Helief

Counveld Ffor Fetitioner : Councel For Respondent :
Arckie L. Slanghtee, 7. 785902 David T, Roger
///9A Desers State Fricon 200 Lowrs Aveaue

PO Box 650 A0, Box S5
Zadian Jprings , Mev 89018 Las Vegas , NMew 89155 -2/
Petitioner Zn foper rsor Clack ém/j Dutrict gty
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Joble OF Coves Al Futbhorities z
Statement OF 7he Tosuer Aned /ints 7
JSatement OF The Casve . . . . . . . . &
SHatement O0F The Facts 23
/rgame/z%

/00/'11; / - Fecouse 7he Sfateis Airrepred -

enrfartion Comcermed The Parefe 5/1'9.‘.6.‘/{!;/

Conreguences OF 7he Plea , /Voc/."ﬁylnjr The -

enfeance 7o Meet The Parole é'/,'y.‘b.'/,‘/-y Expo =

ectations Clouwld Violate The Feparation OF

Powers Jockrine 7

/oo/n/ // = Becauve - f/au;ﬁ/cr’.r ]ﬂ.‘%,'Q/
Attempt 7o Githdraw Hic Pled Before JSeate -
ncing  On Fhe Same Baviec Tha#t Had Aow
Prevaled Glax Aevenfecd /5’y SHate Taterfer -
eace , He Should MNow Be Fermifted 76 Gi#-

hdraw From The Hgreemeat /3

/001'/)%/// - Hecoure FThAe SHaute Did AMof

“Breach Fhe Plea Agreement? Bult In Fact

. Gave /M \./’/4.(,(?/17‘6(’ A ”/ﬂ.iufre.preu'anfq/-.'oﬂ/’

OF Law # Ain-ted Hem Lnfe Fleading Gu.i//y

~ u':aec.'/:'c Performance ” Ts Mot A Aeplica-—

/e /i’emec/y /5

/001'/111 /V' f/ve, Ooc./'r:'na_ L'JA:‘C,/T /oer—

1A Senteace Modificotion Ooesr Nof Extend
7o Caver 7n Clhich,7There Hax Bean Miedg-
prefensions About The Legal Copseguencesr of
A Plea P Thot o No#F Concern JThe Maximun
Poosible Senteace A Oefeadant Con Receive

Fom FHe Sf e e /8

Conclusion Qo

Cer?li[ic;a¢e, OF /’70.:'///17 . R . oAl

App. 0351
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/:16-/0, OF Cages HAnd Authoritieys
/00.9& ANo.

ﬁfaa/ V. C/n//eo( f/a/e.r -
70 JSUCr. 463 (r970) . _ ‘ .17

JGLC/é/e v. 7’&{‘/’:‘.:,4./1@, P

941 F3d 688 (97 Cir. 1006 ). /5

C/TI‘ZQ_/J v. //uﬂ/ef“/
809 F.3d Seo (97r C. /986) . . .

C)/‘E,,OJ v. JSHale .
58/ F.dd 84A (weu s978) . . . . 1,8

C1an’]/06€.// v. \.//CL/Q ’
957 P.Ad Yl (Nev. 7/998) . : . . /8

.00(49/&\}' V. (/;/arle, P
656 2 Ad 853 (Ney,. s980) - . /8
C?urir] v. _/_;_;nacf‘o P

ACI A3 9¢5 (97 Crr J001) . /5

/‘//oud‘e‘_uf-,'?hf v. Powel/l ,
7/0 PRd 73 (ANewv. /985) _ _ .M

Vezieroki . State p
8/ Pad 355 (Nev s/39/) . . . Y

ﬁ?/./CAe_// v. L/?Zaf{@ ’
BH48 P.Rd /060 (Newv. /99F) . .7

/\/e\/qc(‘a._ﬁt/ol/ 0//#/'.}‘0/1& v. 3ow&n
745 PRd ¢97 (ANev s987) _ ) . .9

Aadlanids w JHate .
831 Pad 137/ (ANew /992) /8, A0
/

(,/’anréo ée_,//o v. /%u.) ;/Of'/{ -
92 S CHA w95 (/97/) . . . . ./
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L//‘affq’ v. L/)ltﬂ..?[fz, ) ) ) . . /"o, 9
8 €%/ P dd 43/ (Aev. /984)
4
c/fa/& v C/‘ark P . . . . . /0
5t 320 2.ad /36! (e, /97¢)
6
| S ate v Dirtrict (‘our#, ) . ) . /0
TN 457 P.aAd /7 (rAew. 7569)
8 . , _
Stoate v Oistrict Court .. , . . /8, 20
W 677 ,Pad 1044 (Nev. 7984)
10
State v /{;'m,ﬂeg, ‘ , ) : . 7, /%, /9
11} 853 L 109 (Ael. 1993) ’ ’
12 )
JEtubbe o Sfate 1
Bl 974 £ ad 843 (Aev /998)
N A
7 or v. (oarden , . . . . . / A
15 eg-ry ﬂ.ozclvjw (Nev. 7960) 5.
16
n United States v Coctez , . . . 1
973 F.dcd 764 (97HCir. 1992)
18
19 CO nw/f‘/a.ﬁona/ lorow'..r'/‘onw
20 af Coﬂ..(?l., /4mwc{.5 ancf /1-/ [ﬁu.e. /arace:f C/auJe.) . . A7
2 Aevoda ('on\r/ffu%'un,. Article 3, Sec. 7 . . . 7
99 L/'fa fu.e,d'
o | VRS /3. 130 , , , . ., . .7
o4 |ARS 213 1213 .6, 8,9,/
o | VRS /7568 sy
26 J 07%2-"‘ ﬁu//ror/%/ed‘ (Unpublished)
21 /4%““95;“ ¢Sl (Duched wo: a8 a Jup- CL-2007) . 6, 17
o8 v r('Df/Z@y C?&ﬂ(’.f‘a/.f /etJ/QO/ZJL //1/01/.{, 02007) q
fﬂf'f‘/ﬂ'cr" Cowr? Cave Ao 091011757) ) )
/‘ /'/'
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(f/a%eme,nf OF Tovues And Pointv
Jhie coart orclered the /Dcu*?[ied’ i Hhio Cave 70 vub-

277 én‘er[/'ﬂ? on //:e, fo//ow:'ﬂj

d/ﬁe_ //le-’ f//?t. apprapm'a.}c. ,rel'ie.-f': /;\r % c((g,)[arw.‘mi'
who hav plecd guilly beved wpen « procecasors sis-
representation fegareling poarole eliyibility , o Fo
mocify the defendonts rentence , fo meed the Faroio
eligibility expectations , or to allow him it withd-
racvy A gu.j/fy Ll z

/Oz,///ioner i /4/:.!‘(,..)(’/ - A

Jhe dedeadant must be /)efm,'//ec( Fo withdraw Arr

plee , as Nevada Sapreme Courd precedent pr-
ecludes a dictrict Cowrt from mediFying o defenc-
ant§ sentence fo meet a /oarofe e,l}'g,‘b,'/,‘}y ML o -
pRre hengrion.

The /00.7’?;//"0,4@,.' (herein "1 f/aug/%fe.r”) advances +he
Jlé//aw:'n? pom#uf /n J‘u,,o/aor%.ﬂ

APoint I - Bacanse The Sate'’s Morepresentot-
iorr Concerned The Parcle g/)'giéi/i%;j Conseguences
OF The Plea , Medifying rhe Seatence 7L MeeF

The Farole Erigibility Expechations (ould Vielate
Fe Separation OF Powerds Loetrine (Fovewdseel
ar# py. 7)

/aol'n/‘ H ~ Becawse /Y. u"/aujhﬁer"a [,f):‘/:'a./ Adle -
mpt T Withedraw Hic Plea. Badere Jw%uqrai.rz On
7he Same Bouvss That He Hag A Areveaifed W Wjaw
Freveated By The Sfadev Tanferference , He Shodld
Now Be Permitled 76 L thdraw Froms The Ay reement
(Or‘fcu.ru'eg" af /07 /J.)

/OOI'IJ‘/ e — Fecaure 7he Shate Did ot “Breach

The flea Aoreement 7, bt I'n Fact Gn.vL Yy ./'/eutjhfe.{
A 2 nrepresentation” OF Law, Thad ii-led Him
Za o /”/eaair'ﬂﬁ Gytf/fy, ”J’/'éc-.//-,'c_ Forformance” Jo Aof Fn
Bl co bl /(edz(:dy ( Oivcavsed ot pg. /5

ﬂOI‘n‘l 1V = 7he Doctrine cuhich Pormte Senfeace ochifica -
Flem Deas Afof Extend 7o Coses Inm tohieh There Ay Bares A
Alincpprehension Hbowt The Legal Conveguences OFf A Plea,
Fha At Po AvE Concern The Maximoamt Foagsi ble Senfence |
At A Ovtendenst Can Receive For The Plea (q/,a;. /8)

_—7 —_
App. 0354
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SFatement OF 7he Cave

O, //uﬁuw/ Fl, L4005 . Jztdjmeﬂf of Convietion was
Atecdd cOnw‘c%/nj Petitromer 77, //Mj,éfer ) purduant Fo
a guilty plea of aftempted murder w/ usre of a c/e,a.c//y
tea0on (Count 1), robéery w/ use of a ofeaaf/g weapon Co-
unt L), Firet c/ejree A:‘c/nap/omy w/ vabstantial bod-
ity harm (Count3) , Fire# c/eﬂree, k:‘cfaa,opz'ny w/use
0F a C/eao//y weagon (Count ¥). //f f/auﬂﬁ/ef wad Je-
ntenced Fo verye Fuwo 6(Zua/ anel consecutive Ferms of
90 Fo L40 mionthys [or fouﬂ%//‘ #w o e,fgota/ and consecd-
Five Fermy of 73 Fo /80 months For Coz.m/o?./' o run
Coricurrent W/ count !, Life with the ,aowur/'éf/f'/j oF
Oarole affer /S yr. dor Count 3, /o run Concurrent wirth
Counts / and A, and two equal and consecutive termy of
Life w/ the P05 bility of parole atfe Syrs, For Count .
#o run Concurrend with Counte /, 2, 3.

On 4qﬂu:/ 7, 006 . - f/aqj/?/'(if Liled Fhe sagtant
( Poct'- Conviction) petition for & Grit 0F Habeas Corpus.
On January 29, 007, /i Court fifed an Order Oirmis-
w/’nﬂ S f/aaﬂé/erf /oe,/:'//oﬂ. . ‘/)/aaﬂ/ﬂler ook appeaf
and on J&./y A4, d007 , The MNevacdla fq/areme_ Cour? vaca-
fed thiv Courte order and remmcfmj thic Cose with inctru-
CAons Fo Conduct an zw'o/e/z%/arj Aaaf/ﬂﬂ. Kem/ At Far
rrsued on Hujun" d/, 1007. On Feburary /7, 2008,
Ahis Cours ordered a br/eﬁnj e hedule  for Fhe pardier
Ho wubmit briehs on the appropriate relief fo be given 7o
Ar. \/’Aa.u./aifef.

_Q\_
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/Y. J’/aug/’h%r now submits the insfant Openi-
g Griel " in vupport of Ais reguest fo withdraw Aid.

gui //ﬂ /o/eaJ.

U/‘/at/emen/ O The Focks

On ﬁ/m'/ ¥, 2005 , /he clate set For J'ur
veloetion m 1hie case . #he state offeced e Slau-
gﬁ/er ap/ea qyree.me,n# i which the Jfate J’a/cf
QJOOL/C/ a//aou Mf.f/aug/z%er an G/O/Jor%un,‘r—‘j Yo be releas-
ed s a runimung Ferm of /5 Y.

JAe. proffered p/ea o.ﬁre,cmeﬁ# provicles i /oe,r%m—
en/' par/' .

rd .
. . plead guilty o Count /- At tempted
murder with use 64 a C{qu(j weagort ;. Coant
Q- Robbary with use of a ceatlly weapon ; Coun-
t 3 - Firs Degree /c:'clno.ppinj ; and Count 4~
Firdt Oajre,c k:’dﬂapﬂfﬂg With use of a de-
adly welpon . . .. My decision to plead
gu: fy /s based wpon the plea a9r¢emen+ in
Fhic  cave whreh o as Ffollowd
The state has agreed fo retain the right o
a’_j‘“’-‘ Lo, Lifteen 15) to Life ,C‘% senferncinig ad
" Count 3. but Stipulates that Life withouf

Parcle /v not avarlable . 7The ofate will wtipa-
Jate cConcurrent time hetween the cc?un‘/'u",
Jhe defend ant has agreed to retfuin the

/‘1'9/1/— fo argue for Fifteen 75) fo ﬁr:‘y (H0) af
Veatencing as fo Count 3. 7

vee (Petitioner s Appa_nq/,‘x ‘PR~ A, Cm;/,lg Plea.‘
agree ment) /c/‘/on/q%a/y citations omitied) Zd art pg- 7
/NG éqjﬁvzzﬁ m,'/f‘a//j rey coted the otater ofer on

_3-—
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A boris Fhat he Felf that the weapon enhancements
W Counts /. &, and 4, could make a minimunm Ferm
refeave of /S yrr. impossible. A fer , Fhe Court heard
arg umen A on . f/anAfcfi pre-teial sosdes , Fhe Slate
nitated another attempt at ﬂ&f"%‘.o‘ Jorls , sawhich, FAE
VHate agarn ot ered . f/myéfar the plea agreememz/ rhis
Arie /a/ﬁnj S S au 9 A#cr ot i wag vuce Hat the sfack-
g of He Jeatences could permf releaie sa 15 grs
e/ /’/aq;ﬁ/ex accep/ec/ #he a.?fee’_ﬂ?erz/’ basee on Fthe SYat-
od repreden fations

. //aqjé/e./[f \/‘rzn#e_ﬂcmﬂ date wav vef for ﬁujuw%
8, R005. On ﬁﬂyuo’f 4 Loas - ¢ c/qyf betore. . f/fu’{j'
b Fery Je_ﬂ/eac//zj date - e divtricd courd Cleck received
a T motion 70 Withdraw A Gui /,Lj Plea. © From e JY-
auy/t%ar, sawhich Hiv reguest way baved on hiy beliet
Fhat he may Aave been givenr «a “misrepresentation ” éy
Ahe Sratfe af the ol ﬂeyo/f‘q%/aﬂd’_ K/’ee PA- B, Defea-
dants MNotion 7o Lithdrans A Cm?/{y Flea, gtamped Recerved
’ //uﬁbu’f g, 005, file J/qrﬂ/aec/ //vtﬂbw/— g, 2005 ).

Cn /[/uju\f/' 8, Aoos , ég/ére, Ffhe commen cement
of Ffhe /:ecmmy L oa divewssion Fook place betouseen
/S f/aujﬁrlgr and Ahe wtate (A Lrisko). [ Aot
The %b//owmj Facts Aave bLeer Comr/J/en//y get forth by
S SSaaghiter, fHroughout she eatice jastant fabead
/"/‘OCQac//'/{gu’ ang remsass eﬂ/)?'e,/y afza/f;r/au/e(/ jy AAe
SWate )

At o ,O/E—Aeqn'/zj oliscussion amo 19 oher Juvuers,
Ahe pAte and N .ﬁ/a,a} hter divcavred fiv mifeation 7

-J._/— "

App. 0357
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12
13
14
15
16
17
18
19
20
21

@ @
cwithdraw his 9ui/fy plas |, based on e J'/aaahv‘erj
belief that a minimum Ferm of 15 ge. may not have
been possible wnder the agreem ent that he pled o,
Ahus, 7hL gtate Aad misrepreseated Fhe Jawy Fo
Sim af the ﬂdgo#/q%f'oﬂ‘f_ . ‘/;/‘“’Lﬂh%c‘/ wWeoes Ahen
Fold by both the state and his vtand -by counsel
! lJommer) Fhot the [faw Aad ot been vmiivr-
e,,orenu’en%ec/ to Aim . becaurse o min; mup Ferm
of /Jyar. belore release was poermisgble uncler +he
agreeﬂ’u’,n/f M. Slaughter , war Fold ot fo pursudl
Sig motion fo withdraw his plea, because his clain
was no# viable .

- .ﬂ/auy/#er o/icl not purcue Ais motion

O/un‘nj the ftaring becawre of Ais divcavsion with Fhe
SHarte and Ay shand-hy counvel.  However, MNe S/~
auﬂﬁ/cr did present Ais concerns regarc/mg the weap-
01 enbancements to the Court. C(/r"iMcuLe,/y L FAls
Court? venteaced S f/auﬂ/flfef fo a term iF belie-
ved  would provicle o min/mum fFerm of /5 g,
boased wpon Ay misapprthension  of the effect.
ot J’%ack:'ﬂj d‘e.n/e/a/ ven tences Coﬂdur‘rem[ and consecu-
Hive .

On 4&{9:&%/ 7,200 , f/auﬂ/n[CF u”oug/ﬂt
Aabeos relied on Fhe barid %AML the Gtate had mig- leq
him o pledhiag ?“"//ﬂ , because Nevada's parole S~
Fues o/o ot /%frm% A,‘J /é./&a\fe, i m,',qf'mdm 076 /thflf.
wnder A8 ventence Structwe. [mfia//y L this court dismiveed
/V/,/Aagj///ﬂf& /oa/r’/:‘m. n ap,oea/ L, 7he Nevada fqmme, Court

-

5
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..eﬁ/ered' an Qrderlraca/t'nj Fhe J/J’/r/‘c/ Caur/‘/uo/jn’leﬂ/

© 00 -3 N N B 8 By

q.».rm/ .}-em&ﬂdf'f)j ﬁ/r //aujéydrj C /4 im o/ /-}7/1,rr._e,ore~feﬂﬁ7‘~
sen, For an e,w'c/en//arj A-La.f/ﬂ? L Fo defermine
whether Yo /’/M—fjﬁ/ef«’f]/o/ea Wag :/a/aﬂ/a7 7 /"74;‘
of e o.//éyeof s ra e Con cerning Fhe 1 mum Ten fence
.. 7 /Jee ./’/au‘}g/é/er v //a/e,, Oockerl Ao ‘/6’7‘7"{/‘ at
P9. 6, LIL@ 2% 2007)

Jhe /VeVac/cL fu/areme Cour # also orclered Fhe clivhiie?
Court Fo elicit o response From the 4//0/‘ﬂey General,
rejara/xnj ##e a////caﬁbﬂ of Alvacla Sorco le statue NRS

B 3 T REBER

o3 fd /3 Fo /’Z.//auji/erd" Vensence slbucture. %qzﬁ_
ter v. S Fale, vuyora, 7o af 7.

Jeace Fhir Aar been remanc/ec/, Ahir Courd# Aas eldicited
a response Aram Fhe Alforney Gerneral., zwhich, e
‘Af'l‘orney Gwef‘.f;/ fiow determined Fhat A T aof /eya//y
poss ble ¢ For SV L/Azu/aé/er Fo e a/,;,‘é/@ for release in
/J'/earzr wunder Aevacla Soare /e sHate NRS /3. /R/3.

h g Cowrt Further ole fer mined FAhat ./A:.uyﬁ;%/
wa, i1 Fack jlz'azn a nvrepresen fation by the Sfate
ar #He polea ﬂejo/;a//amr . THud S ‘/%M/A/a’.’f ﬂar'/?
oreas were savolias /a.r’/- JHhS Cour 'y Ainal Fash , o

#o sow deferming Fthe agorepriate relef fo be atForded
Fo . f/au//i/c/. Ar vwch, - u/’/4u71/e( once agam
reguess that he be pemthed #H withdraw s gullty
ﬂ/&atf.

Arg wment

~ b -
App. 0359
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Becauwre Jhe Srate's /lorepresentation

Concerned] 7he Parole E/igibilf Conveguences of

Tha Plea , Meeifying The FTentence o Meet T

Ae /acLPO/g c"/fgxb.‘/[#, Expectations Glowld Vieiafe
Jhe Jeparatiorr OF Pewers LDockrine

/;4& /Ve\/a.o[a Co,qu"/f/u,/ioﬂ re.?ui'rc_,.f //Ia./ ///ere

be o VeLaration O/ﬂouJefJ‘ between the o[e,oa,rfman fo/

Funcltions of the /cg:’f/a/ive, , the €Executive and the Ju-
o(;'c.'a/ branches. ﬂoeciﬁ'c‘,a//f Comrncmo[{ﬁg Hﬂa?" “no P
réons charged with the exercive of powers properly be
/onging fo one of these departments gholl exercise

any Ffunctions a,ope,rv‘oum'ng fo cither of the others”
AR Concd. Art. 38 1(1), he power fo determine o

Lf‘faf‘e, /)r;'d‘oﬂ&f«.’f' e,lig.'bi/f%y 7[;)( /)MO/Z, MRS //e,)fc/t,i.d";ve./y//

an executive fuaction. Jee RS R13.730 /,orow‘c/rﬂy that w-

D0C “wtoil determine when privonce . . . pp &/.'9:‘/9/@, fo be c-

onvidered For paro/e,")/ akio Creps v. SYate , 58] Pad 842,
847 (Nev. 1978) (*once pecson o inCarcerated in otate prise

... power fo alleviate the sentence rest e,nHre,l, with
e executive braunah”).

L State v Kimsey , 853 £2d 169 (e /993) . the
district court Jentenced o defendant to multiple sentences

both concurrent and consecutive , with the intent that +-

hey result in an 18 gr term for the purpose of computing p-
orole ei;sfb,'/i}y. Atter cefusal by the Pricornn fo Compute
the gentences as such, the distict couct atfempted +o
#o /noc/i[y the J’udgmen1t of Convictions +o mMeet the

parole L/;9;/J,'/.¢y expectations. On Appeal , the Neva-
cla Jupreme Court reversed | hold\ing that +he dishict cow

- 7.._
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/‘/ /740{’ A0 au.7‘/}0r/'/‘y /o o/ic-./'atLe, the ferma ot a
Of’a/eﬂlo(qnyéi /Jaro/e, (’_//'?1‘6{///?/ é/t/ /’704}’[%;’/77 a

veatence Fo meet a Mmisapprehetdion Corncerming
pDarole a/gib;/.#y , because 7 the ?ran/in? of
re/ief From incarceration Js authorized by

Fhe /e9a'w/a7£ure, and performed by the Sfafe
board av an executive Function .” Zd. af,

-2 JSee alvg Creps v. State , 581 P ad 8§42
L at, 847 (e, 7978) (Emphasic addect).

L Fthe Japtant cave , F#he Jegivlatice ancl

€ xecutdive funchions are C/ear/y implieatecd by

e manda )10(9 applica tions of Nevada Soaro /e
Viatue NRS A/F /A/F and  weapon enficnce-
meat slatue NRS /93 165, Fo e Slaughtes
rS xS )//'/7? vientence Slructure . s J’/au9 -

hter pledd quilty fo a viack of multiple ven-
fenceds | bared on She slate s /ép/eJeﬂ/'af/'—‘
ons Ahat the result could provide parole elig-
/6:‘/}'7‘7 i a minimym of /5 gyears. As a red-
w/t A J’/aug?/?;‘er wos seatenced as ALollowd . .
/or, Cound I AHile /37,0/' Mu.rc/ef with o clead /L/ wWeapor
A0 eyua/ and Cconcecutive termy of 90 fo 40 mo-
nths ; Count & Kobéer}/ with o d'z(xo//y Weapon e
o egual and consecative terms of 72 fo /86 months
- Count 3 /(/a/ﬂa/J/Of/iy i the first a/e?re,é, with vub-
s lantial boc/:'/y . a term of Lite Wi th dpoJJ/'b/'/f’fZV
of paro /e ofter /5 yrs. ) and Count Y /)/'r.lf‘# o/eyﬂ
3 A’/o('nqppmy with a c/eac{/y weapor) , #o, fwo egual

. - 8-
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anc consecutive tFermd of Life with the POST L b-
ity of pacole atter S yrs. / W, th all counts #o r-
wr Concurrent to cach otber.

A F lfav wince been dater mined /ay the HAFf-
orney General that o minimum Ferm of Sy
betore parole &/1‘7:'/9///79 was 10/ /e7OL//7 70 -
wible " Sor A //a.a;é/er, as Nevacla Kevived
Jtatuer reguired him to Serve e minl mum oF
A3 % yrs before parole eligi bility . Viee @//o/ﬂey
General v Response ; Dated Novermber 5 2007.).

J/oauf,cQ//y , the /o//owmg Slatues commiane
vach a recult o O ANRE J93./65 , which providles for
a consecutive penalty for use of a c/eac//y weapor . Ve
alvo Nevada Oep 't 0f FPrisons v. Bower » 745 P.ad 697 (Aev

/987 ) (4o /C/,'.ﬂf #hat /é?/.f/q/.urey iateat fo 1IP0I SepPara e
and divtinet peaalty L ou elear Arem u"/afdé)) aﬂC/'/l//ﬂ/’_
A/3 ‘/ae/j, a/O&tfo/e_ J‘?‘{ci.%mﬁ/ (AJA/C/" p/uv/cfef,‘

ZF a privener /5 Jeatenced /Ourmuqnf fo

NRES /76 - 038 Fo Jerve fiudO or more Concurrent
ventencer , whether or not the sentencesr ar-
e sdentrecal /e_n?f‘h or ofher tharoacters/J-
Aicr e/;‘y,‘bi/:'/ for parcle Ffrom ary of Fhe
venteaces masrt be baved on Fhe gentence

Ahich re.gu.me.r the longest period betore
rhe privener /i 12/:7, ble tor parole . 7

Ob viowsly, these wlatues clearly show the form &
ad manaer rawhich the /Qgr'J/cL/ufe satended that
a ventesce Slructare such as | M f/aag Az‘eqir
Y /‘efaf‘fac/ to be carried out  Thas, phe structuce
P whatutorily mandated and fo MOC///;/ "t ocoow fel

P violatel ] Fhe infend and Purpose of /Oa.ro/e,

- ~q-
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SFfaltues and Cone Fitutes an savasion of Fhe
/eyf'd‘/q¥£ve, and executive Ffunctions SHalte
v. Clark , 520 PAd 1361  af /1363 (Ney. /974 ) (Em-

/0/1.1\1'/“(' ao{g[ac/)/' Ve e a./J‘o //Qféé. V. Z)/‘J‘/‘f/'cf: Couff“,
457 Pdd AI7 (Ne, 1969) . '

A ‘C/'ar/?( s, VUL, Fhe o/,.'.,"/r/c% couwrt modf-

/ec/ oY c!a/e/)c[io.n#’m JSentence |, baJEq/ wporr a A0S =

aﬂo(arf/anc{fni of the cdefendant s parcle eliy-
rbility.  The Aevada /q/oreMa Comr? reversed ,
-J'/a/m9 tha t a olintrict court T Cannot do snd-
/'rec,-//y wAQ/ we vitated . . . Cannot be done
d}’recf/y. Y Td. same (rnternel c¢ifa#ions om.fte-
od) (Emphacis acdded)

Surther | in r&co:;niz:‘ng thid  “savavion © ofF ?u'
actions ” s a cove of vimilar cubetoance ov U N
/auy/?/'er ‘v owr Jupreme Couwr# Off'd‘//'ﬂyut'd‘/lé’c/ the
appropriate relief to be accorded #o clefendant s wh-
0 » ?ut'/fy pleas were /'ﬂVO/a{ﬂ;lcg_fy/ beeawse r‘/qey we-
re given a micrepresentation re,c}cu’c/.'/i7 the vtatuto-
ry mandated minimum® seatence r‘/w;y coule] receive, fi-
om those mivintormecd concerning the 'maximum” possi-
ble sentence , by holding thet . |

/4 ]

/"I? Jl‘/ua_/fanu" s’ WA'IC/‘ a ch%“?.ﬂC{C&ﬂf
Aav been miginformec of the Max,mun porsible
Sentfence he might reciive For a guilby plec
Fhior cowrdt will viongly moc/.'f.-/ the cdefendaonty
actual sentence tfo comport with Aiv undersfand-

g of the Maximum possible semntence )
2. When | au here , o defenclant o Jfoid
AhaAdt FAle manclator u’/a/u_fory FHIrrld v¥ld —
m”M S ey than whaet the Slatue

~10O-
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Clc/uo./l'y provicled | fowever , o venfence

modification . . . would be inappropriate,
Jach o mods fieation . . . riig hi- resul¥ in
rhe imporsition of a Ilighter rentence Fhan
that Contemplated by Fhe /&g;‘;/a*urb, and
wowle/ ﬁmrc’_by result ia a wsurpafion of the
fijf‘J/cLJure,’J function. ~

Sierra v State , 691 P.Ad 431 , af 433 Fn. i (Wev.
/984) (internal ¢ifations omitted ).

ACCarc{:'nﬂ /y , the Nepada L/,L{/Ofaﬂ’fe Courd vacated

Ahe Judgment of convictions and qailty plas in Fhein
e/i%/refy. The wiFuation prerented 14 rerra , Supra,
s clearly vutFiciently analogous Fo S ./J/a.u,jhfer\s,
chea a moditication of S, J'/@uﬁ/z%ar(y srenternce
would result s both a /z'yéfef Ventence and earlier
parole eligibility than that ‘condtemplafed by the
/egx..r/q%u/u parole statue NRS RIS . /A3 TH

Ahe principle establivhed i Sierca, cupra, o Aould aoply
HFo Fhe incfant cage.

Jheretore , bocause Fhe m,'Jre,pred"en/aLrLf‘on Ahat
Fre Sfate gave . f/aqﬁ/#e_r at the p0/ea ne?ot‘:’—
aFiond  Concerned the minrmum Fermr Fhatd he could
Verve betore parole e/fyibi/z’/y , Coupled with the
facts, Fhat M. f/aqﬁ hter ‘v present sreptence vAr-
wueture /5 Goth /eya//y proper and d’fa/u%am‘/y a0~
oo tec! 5y pqro/e, VEatue NRS LS. /R13 . Fhe O”/7

Oermigpible avenue of relief available Fo Fhiy ;
Court , 7o Fo allew Y. L/)/ab(.j hiter Fo L Abcraw
A ﬂu//%y pleas , ad o ven fen ce iod i i ca ot s
pProhibited by the Jeparation o f powers doctrine .

-

-
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/(fe.cau_Jc . f/auﬁ/lfu’f .L’}.';Lfo.—"

/ Attempt o (Jithdrdow His Guilty Pleas

Before fe,n{'ervciﬂg, On The Some Basic Thaf

He Hor Mow Frevailed Glas FPreven fecl 69

State Tnterference , #e Shoo led ANowd

Be FPrrmitted 7o ) thdlraw From The
Plea. Agreement

Za Jeziers i v. Slate , Satra, Fhe ANevaca
Swpgreme Court Aeld that becauwse +he detendant in

Ahart case foacdl pofed gu'lty o a bacgain under a. Mis
Coriception and moved to wi/thdrawy Hh'o plea betore sent-
encing atter Jearning of vuch , Ae vhbould Have

bre1 allowed Fo withdraw fromm the agreement b-
ccauve “Lnle public policy upports b/nd,’ng a

C{e./énc{an/ to Aig /J/(’.a. where +he /O/e,q W oS ﬁvao/e,
«under minconception , and where Fhe JSftate Aav
no# yed been prejudiced . ” Seziergks, . JSHate
, 8/ Pdd 355, af 356 (Nev. 1991); (emphasis added)
s vee atlvo o tehel v Shate , 848 P.Ad i0G0o (Aew. /993)

Tr Ahe mutant cave , f/aujll/cr v plea

of guilty ways made under o misconception concer-

710ng a parole o ligibility conseguence of fhe plea.
rior Ao M L/’/aayhfgr v J'en/cnc{rg /7eou-//19 . M
L//CLLL}/)'A:’,/‘ S tted o motion Fo withdraw Ao
Qlea , on Fhe basiy Fhat +he state fad given Aim
a misrepresentation ™ Fhat Gpawned Fhis mrconcepd-
Jon. see (PA-8, Octendants Motion To Withdraw
Air Guilty Plea ; Stamped “Received Auguss ¥ 4005
léy Court Clesk ),

-
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On /%c;uf/ 8, R005 , #he dlate seF For S

‘//a-ocfé/efd‘ J‘e.n#e_ﬂc/‘ﬂj/ a orscursion betweer
f/auj/f/f—f and Fhe Sate Fook yolace betore commi-
e mens of Fhe /Jrom_ecﬂ/zﬁm M ree Reporters Zranscr—
SoF OF u"m/enc//zj ﬁﬂfﬁr[ﬂm/enchj “ P -5 ) ﬁuﬂmr# 8.
K005 )

0«./“/?1) A ,Of‘c-/z/aa.n'/zj Aiscursion S ‘/’/quﬁé#er ad
. s Ko e paife ) . elircasred among o #er /Az'ﬂjf,
Y //.Mjéhf.r rateation Fo Move o withdrars h/o
ﬁ"""//ﬂ poleas  Fhart a/oy o0n Fhe basis Shat e Saw-
yA/Cf' betivved Ahat s Arrsko Ha o Aave MiTre~
prereatec] Fhe Jaw Fo At and Corrfa;;uw//y s -led
Bt A to /0/€QC/1'/’j ﬁu:'/;-‘y- . //a.aﬂﬁ/ar‘ ew ad
Fherr Fold Ly bo A . Rrys KO ane! A m%MQA/y/ Cou-
Are /S Fhat Fhe Jaw fad ao0F beent S repregen fed
Ho bim aA e /a/e.a_ 71eg0 Aations , Becawse a pnim—
rmt Ferm OF /5 years before parole &A‘j/ﬁz%'ﬁz refea—

Ve wag permisr ble wacler Fhe polea a_;fe—e/rzen% e
arll Counts were ran Cortcurron

U//I‘Mau/e,// . S /'/a.u//z{v weas alero Ford by .
ArivARo F#hat AL could 2l parsue hra M represend—
ation clasm because +F weasr Aok viable. Based
on e above sreqntioned C/J'J'C-M.Jflbﬂ Y u”/w;ﬁ%ar
AN PV poreseqr A Claint at Hhe w/mcfﬂy Alary'-
g

Thirough Fhe sagtant habeas ,araccea/fﬂja', A
Slaughter s clasm of misrepresen fation by Fhe
SHate Sfas been determiined o be vutficient

13-
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groumo(r Y0 saval; date Ais 944///9 pleas o
/'/n/o/a,q%arj/-

Thas, Y2 Lﬂ/aaﬁﬁfef assents Fhat i F 1o
For the Sfates i terfereace with foo s tial a-
Aremo?t Ffo withdraw From Fthe pfea a?re.eme,ny‘
betore J&nr‘ancl‘/??, on the yame Fasis Fhat
Al Aod ow pre.va{/eo( , FAr Cour/ CAJOU:,/Q/
Aove been ob//‘yq/'eo( to allow /Y. f/a.utﬂh#&f
7o euithdraw Acu pleas. See FHou &ewm'?th
. Powel/ , 710 Pld 73 ,al 75 (New /985)

(\f’/a/,n? ot T Powell had Frled a rmotion
Fo withdraew A fcu’/r‘y plea when Ae Lirgf lea-
raed of the exicrtence of thiw vfatue , we
believe Fhe divtrict court would probably ha-
ve been 06/:'7a./'€d fo 9ran/- the motion ).

As wweh, A J’/aayh%&/ SAoule ot
be peaalized now, For the states rnaterfer-
ence  cuilth Ala ///z'r/z‘a/ a;‘%e,m,of fo withdr-
aw A pleas. L+ wad Fhe vfate' s acti-
oris which prevented Mf-d’/aM7h7Lef From pre
e;ﬁerz%r}/z? fhis meri fociour Jrsue Altfore Ffhe r-
endition of wen;‘enc/‘n7- |

Jherefore , pecause /S sow clear that
Y/ f/a.u;ﬁr‘er would have heen entitied to
cwui'thdraw From Fhe a?r&a,me_ﬂ% betore sentenc-
/}47 . Can%rary/ Fo whal he cway Fold by the
Sfarte ait the pre-Sentencing conversation, He
shoulel be given #RE Chance to'witholraw /m\f‘/)/tﬂ.f.

-~
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Becauve The State Oid WMot “Breach 7he
Alea ﬁgru_men/ " Bud Ia Fact, Gawe M
VSaughter A “Myrrepreseniation” OF Law
, #hat Mio-led Him Intfo Fleading Guilty ,
“Specifie PerFormarice ¥ L5 No# An Ap-
plitable Remedy Tn The Zactant Cove

‘/}7r‘ L//auyéfc/ anticipates that Fhe SHfate

ol argue  Fthat “upecitic performance ' Jo the PropLr
/eme,a/y for a procecutorial “Téreach of plea agree-
ment”  when A T wil implement the pardies”?

reasonable expectations ” Stubbs v Stale 972
P.ad 843 (Nev 7998). Thuv , e g//auy/'n‘éf 00 /77-
#s out , that hie srecue of ”m:’wraprexen/a-%ion i
Ny o/fw//ngunrﬁea( From o claim of “breach of o lea

agreem ent 7.

7o  SFart, sn cases sa which the State has
breoched a plea aﬁru,/w,n%/ e prosecution Aas
Failed #o execeate Some u“ﬂLc[/;'p_c/ provivioen of Fthe
agra@men/’ thot /4 fas ayreac/ o perfornm.  Such as
Ahe promive Fo male o Uﬂ/)@_c,'/,‘c renten c[ﬂ? recomanr —

endation, pee Stubbys . JPate , vupra . 7o same ;o or
70 d*/afld J’//en/ at ven fernicin

g g . ree Santobello v. Aew
Jor K, 9 S.Cr HIS (1971) ;) or to not OPPOSL en pardi-
culfor J‘e,ﬂ/'enca, vee Gunan [qnacfo , d63 F.3d 965
(?ﬁfc,'r'. (ZOO/),

Further , breach of plea agreemen% caves

FokKe oa ar a.n#;re/'y ol Fferend /egq/ aﬂa/ym‘( #hen
v

MISrepreSentation” caves. Jee Buchley v Jerhune
, AU F3d 688, 695 (97 Cir 2006) /ﬁo/a/f'/lg that /1 cases

-/5—-

App. 0368



W O m =1 S e W -

= e e e e d pd
B R EE BB QG R o 0 = B

of breached pOlea a_:?re,amcnf, Fhe a«.greamenf; Shoul-
o be Construcd pursucnt to state contract facy).
Ta Ahe insfant cove , she SFate did not
Aail Fo pertorm arty Jpeee L red providion oF FAe
o/ ayree,men/ or ang of Fhe C\_?/‘@_QMQ/NL( conds4r-
cried oé/f'ya_-/,‘aﬂd‘, 7o Fhe Con/r‘a_ry L, FhAe S Fafe
gave A Lﬂ/aug/tfe.r & represen Fation of law
af +he plee ﬂegof-/a%/o/)‘f’ Coricerning a /)oL/‘o/é C-
onveouwence of w/qc/cm7 sentences Fhat wals
Aot [legally accurate under Nevacla's pacole
anel Jerz%enci/lj statfuesr. See SHtate v /("M”’,‘/
853 Prel 709, af 1/ (M. /7?3)//10/5/,-49 that “Aev—
ada Aeviced SHtatuer . doesr riof con/-em,d/a,-/'e agg~

reya*/e, wenfences for the purpose of parele edigi-
6//:'/'7- ’)

ZF way A misrepreden tfation of law which
sy - led S f/a.u.fﬁ7¢€r it p/ead:'ﬂﬁ 7@«.[/1‘7 7o
Al e a9re,¢mq_nyf. Thus, e f/awz?ﬁ%tf v cave Falls
\f‘?uare/y into the fae of Caves /efarc/}'ﬂﬁ 7 i rep
resentations ?. See (/('f},';fac/ States v Cortez ..
7273 F.Aod 764, 767 (9TR i /992) (#olding Fhat
because cetendant 7 pled yw'/fy while wunder the
mistaken belief | fostered by 7he Misreoresen-
Fatione OF Alv Counvel ., rhe ofisterct Court

, and [ the /oro“r@(’,u/or7”: clefendant; pleas were
VQCoJ‘ec/)/' Jee alvo, Chizen v /—/uz’)fer , 809
Add 560, af 563 (97h Cir. /986) ( of efendlan # was

sven a T greoresenatation”, Hhuys flasy were /'/Lm_//'c/),
7° P d

- /-
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Ay srueh , due process régarres Fhat . Sa-
ughter s guilty plear be vacated given FhAV Circu-
Mg tarice . JSee ,6’/‘aa/y v. Un,fedf SHtates , 70 I CH
/63, aF /TR (/?70)(w/a;/‘/ﬂ7 thc t a 9‘_4(-/,[7, wlea

Cannot wiend 7 /:'na’uCe.J by - -m/'wre/oruen/an/f-
on ’/),'

s, C/éar/y/ becauve Fhe provecution 71
b Cave pertormed all of Ay provisionory
SF pu e rony  ad yorovicled tor s the plea ogres
ement . Twvpecitic pertormance ” sr a0t an

applicetb le /emac/7 s Fhie Cave _
T/ way Fhe //aJe.cuz‘Drf /’7/J/‘6/9/€.J€/21La..f'£0—

A of /ﬁy‘a/ ContueguernceS ot the plec ﬂeﬁo;"'
ations Ahalt violated 7, J//auﬁ/zrla/j conus til-
wtronal m’?Az" o olue frocedy . TS a0t Sor
Ahe m/w/cac/}nﬁ actions by Ahe state , S Sa-
wghter cuould have proceeded fo trial.

/‘7CCorc/,'/17/y , SuUCh a Coaufituatione] err-
Or renders the /’ﬂr‘eﬁrﬁly ot the /'qc/,‘c,‘q/ Jproce-
e,c/m?J v which Mro Slau AterS plea was
accepted vord , and ru /ifies Fthe eAvuing ac//'*
wuclication of ?u{/f- AL /"74% of there factis,
e -./"/aafﬁ/er v hould be permitted Fo withdraw
Arom Fhe agfeemerz/f, Jo Ahat he and Fhe
JFate Can be o laced /oa'c/< fo the o_f:‘9r’ﬂa/ o=
S rone , Ahat 7%@7 were ir /l}‘?A/— betore the
ConT#itutiona! vioelation of . Lﬂ/a_ufﬁrée_hf
Aunca menta/ r/';:/??‘cr occured.

- -/ 7"
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Fhe Qoctrine Chich Ferm Ar Sentence Mool f -
Feation Does Not Extend 7o Caves , Tu &ihceh , There
A/CLJ' 640,,’; ﬂ ﬂ?,’ma,/a/arahe/?./‘z'cn Abcu_‘/ Thv_ J—Lya/ COﬂo'e?*
deaces OF A Frea , That Does No¥ Comcerri 7he Maxim-
! Sagsidle JSen FeriCe | /_/?qu A Qefenclantr Can /fec.i’_l.u/e

For 7The Hlea

JAe Aevada Supreme Court Aas Conw'J/enﬁy
Sold that when o defeadant's veafence 7o Srat-
a/om'/y preper ﬁ{y]e,nera//y a o(iu“/ric/‘ court
lachv J}.(r:'d‘c{:'cfr'on fo Judpend or maa(:’fy a uwe -
nrence after the detendant lhas beyz.m fo uerve
AT Pasccanies v. State , 831 P.ad 1371, af 1373
(Nev. /?7&),‘ JSee also, Campée// v. JSrate , P57 /‘9«520/
A, af w4 (v 1998), (Emphasis added).

However, thiv rale .o pof abrolute . A +ho-

/‘ou,?/? J’/aofy of cave Jaw reveals Fo axce/a//ond‘.‘
) when a Lefenclant has been misintormed rega-
/“a//ny the Tmaximum?” /aOJJa'b/e Lentence Hhe coan
receive #or a 9a:'/7‘7 plea . JSee,Jaylor v Warden ,
607 A 587 (MNev. /?80),' also, ﬁouq/a_u’ v. JHtate , 656
2 dd 853 , 855 (AN ev. /983)( Ao/c/:'n7 thot when defen-

deant /0 miciatermed /‘e?aro[fnﬁ Maximum /OOJ'I/'&/L Jen—

-

Fence " oppropriate relicf . . . wad reduction of Fe
mraxi: mum ’/),'

a) then e court relier on ¢ﬂ7m‘aﬂ'¢//y wuatrue agJy-

Umptions about a defeadant's record ' that work

Fo Fhe clefenclont’s extreme cletriment. Slate

v. Divteict Court, 677 Ad 1094, /048-49 (Mo /96).

.—/5_-
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-o/ Ahe /aa.ro/e, Conveguences of ’f/“c’é"”ﬁ' Severa !

Zn Fhe jastent case, rhe Alevada JSupceme
Court remanded Y- //aa;ﬁf‘cr‘ ‘r oo tan?t THo de-
Fermine whether [ Aiw] plea ways voluntary
s /,'?/7/ O/ fhe a//a?ec{ m/staKe cgncgrn/'nj
Ahe mrnemart Senternce (/z/aulq/) For v JSlate

Supra, af ¢ .

A the plea ﬂeyo%/'af/'ona‘ rhe JSFate privrepres-
ented Hhe miarmum® e S 7A/ef cowlsef verve feto-
e Darg /e 0,-/2'9/ bz'/j#j uncler #he plea . Thus . e S
/a.uy/’l/'er v W fuation i c/éar/}/ c/i‘w/m?wu/zer/ Arom
Abe one /JreJe/z/ec/ e /_Zi/ar,uf‘aﬁfa y e 7/ Core
cloes rot Comcern AAC mMaximun pPosS ble rentfence . Je-
e, Srerra v State , 69/ PR 431, 433 Fa. | (N /984)
(fio ling that- a modi fication” would “be inagpropriate * whea

deleadant So given misrepredintation about Tt oy iy
m*)  Further , thie court ra SHtate v Kingse.. Selpra
Vi

, w/ec/ffc'a///u heled, in part, Fthat the doctrine whieth
/OarM/'/J a C‘ou.r# o moc/f[y A Je./zf'éﬂc& c/oe\f /107L

apply whea Fhere fuo beea a T mirappre henvion

venfences ¥ Tl ot 111 ,
A Fo Fhe J‘ecc‘)ncf except/on ! ZhAS Cowr it die
a07 /‘e/y o any /ﬂa.fer:’a//'y Ko lue aJJump/'a‘ond‘

regarding e Slau ghter s poart recorel when smp-

oving Sentence wporr Al Campbe/l v. SYate, vupr

As such, Cose [aw io clear, that a Court will
Aave /lum'Jc/n‘c#fon 4o rm)d{)cy & propes we,-/z/e/zce,o;a_/j.L whe
Ahere woere mivtakes aboud fhe maximunt seakace ora ole ey

- ~/9-
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ant ‘g reCof‘C’I//' there ‘considerations repredent an
appropriate surivdictional fimit to the correction
or modi;fication of a defective sentence by a
Q/ILf/f'r'Cl Cour #- ”. Pavranici v SFate . SYpra,
a” /373 -79 (aternal ?uo/'c‘uL/oﬂJ om/%;‘a_q/)/' JSHarte v
Divtrict Courd, 677 P.Ad 1099 , af /048-49 (Nev.

/964,

Thus , sn vum, ailether of the exceptions
o a dictrict Courts 9@1@1@/ /ack of jurisdiction
#o //loo/f}é a SAatu /or,‘/y proper ventence after a
defenclant has bequn 7o verve /7, apply 7Fo 1AL
Cave . Jheretore, because. Nevada Supreme Court
,Orecec/e/zf does not ,oefm/f modifieation oF Sl Sa-

ajh%er’;f veatence ,oarm/#mj him Fo withdran
s ﬂq/}jq /O/écw’ Jr e 0/79 /%4/9 vadid Foree of
refielf

Conc/uw/'on

Slhe rlate did anot “breach e~y of /s /orovf'

x/'/'O/? a,ry Oé/fﬂa"thnJ o //tf- ﬂ/ea ag/eamen‘/'/ 5“7/
?Z/ZQ uﬂfCL?LG- O/f'C/ M/‘UQ/QCLG[ /;7/'. L/]/a.u,?ﬁ/e.f /'ﬂ%’)
/a/eao///zﬂ 9(4{/;‘7 by M;‘u‘raprurcn#)n7 he pars/e
2-//9/51//'/7 Consepuences oX L w polea . ot
s /2 //au}ﬁ/ﬂf o saihiad a Flemipt 4o wiith drawt
ArS /O/éaf A¢/0/6 J‘aﬂ/&’ﬂCiﬂﬁ Or //1[',;' éaJ,‘f Lels 7;;‘;?
by vhate saterterence. JAe  pgrecedeatial Auithor-
JAJesr are C/é.a:’/ //za./ a C/;'w/r,‘cf; Cou.r’/’ Cannot

=%,
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Moa///y o ddefenclant s SFealence Fo meetd o
parole 0-/f'9"6f//1[y Mid’anc(irf-/aﬂd‘/ﬂy ) aJ Juch
a modlitication would vio la ke Fhe purpose
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DAVID ROGER CLERK F THE COURT
Clark County District Attorney
Nevada Bar #002781

SUSAN R. KRISKO

Chief Deputy District Attorney
Nevada Bar #006024

200 South Third Street

Las Vegas, Nevada 89155-2212
(702) 455-4711

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
RICKIE LAMONT SLAUGHTER, Jr., )
#85902, ) CASE NO:
o ) NO: (C204957
Plaintiff, )
) DEPT NO: 1III
-Vs- )
THE STATE OF NEVADA %
Respondent. %

OPPOSITION TO PETITIONER’S MOTION FOR WITHDRAWAL OF GUILTY PLEA
DATE OF HEARING: June 3, 2008
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
SUSAN R. KRISKO, Chief Deputy District Attorney, and hereby submits the attached
Points and Authorities in opposition to plaintiff’s motion.

This opposition 1s made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

/1
/1
/1]
/1
/1]
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POINTS AND AUTHORITIES

STATEMENTS OF FACTS

On June 26, 2004, the defendant along with another man went to 2612 Glory View in
North Las Vegas. Victim Ivan Young was outside when the defendant and his accomplice
came up and forced the victim into his home at gun point. At one point during this strong
arm robbery, Ryan John was walking by and the defendants called out to him on the pretext
of wanting to talk to him. When he approached, they forced him into the residence also.

Inside this residence, Ivan Young’s wife, young son and nephew were also taken
hostage by these defendants. Ivan Young, his wife, the two young boys and Ryan John were
all tied up with cord and Ryan Young was stomped in the head while lying helpless on the
floor. Rickie Slaughter took the opportunity to terrorize this family even more by going to
Ivan Young who was tied up helpless on the floor and shooting into the ground next to his
face. A fragment then entered Ivan Young’s face, causing him to lose his eye. While this
robbery was taking place, Jermaun Means came to the door to check on his car, a car that
Ivan Young was painting. He was also pulled into the house and tied up and robbed at gun
point. The defendants stole Ryan John’s ATM card and used it just a little while later to get
$200.00.

This case was set for trial numerous times and on the day of trial in front of District
Court 1, the defendant went pro per and was able to delay the trial. Then on April 4, 2005,
the next trial setting the defendant decided to take a plea negotiation, again on the day of
trial. He was and remains his own counsel. The plea negotiation contemplated his being
eligible for parole after 15 years. While the State’s position 1s to remedy the sentence; it 1s
important to note that the defendant was never promised he would in fact be released at that
time. He would only be eligible for parole.

ARGUMENT

The defendant makes an unsubstantiated statement in his brief concerning a certain
finding. No where has this Court determined that “Mr. Slaughter was, in fact, given a

misrepresentation by the State at the plea negotiations”. Defendant makes this statement and
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then uses it to bolster the idea that the only remedy due him is to withdraw his plea. That is
absurd. It 1s also prejudicial to the State.

NO MISREPRESENTATION OCCURRED

The Supreme Court asked for an advisory opinion from the Attorney General to
explain the position of the prison as to NRS 213.1213. The State does not agree with the
interpretation and conclusion the Attorney General came to however that is irrelevant. The
fact that NRS 213.1213 was open to different interpretations shows that it was reasonable for
the State and the defendant to have made the negotiation that we did. Further, this very court
on December 18, 2000, at the writ of Habeas Corpus argument fully believed that the
sentence was appropriate and that the prison would follow the plain reading of the statute to
make him eligible for parole at 15 years. No bad faith existed. The State was ready to go to
trial on the day of negotiations. The State would gain no benefit from these alleged
misrepresentations.

To begin, the defendant chose to represent himself. He is not entitled to any special
consideration due to this fact. SCR 253 Guidelines and procedures in criminal proceedings

in the district court where the defendant elects self representation,

1. Where a defendant appearing in district court chooses self
representation, the court should make a specific, penetrating and
comprehensive inquiry of the defendant to determine whether the
defendant understands the consequences of his or her decision to
proceed without counsel. The district court's observation of the
defendant should reveal that the defendant appears to understand
the nature of the proceedings, and is voluntarily exercising his or
her informed free will. The district court's inquiry should reveal
whether the defendant should consult with appointed counsel to
discuss the consequences of self representation before deciding
to proceed in proper person.

2. The court should inform the defendant of some of the dangers,
disadvantages and consequences of self representation:

(a) Self representation 1s often unwise and a defendant may
conduct a defense to his or her own detriment;

(b) A proper person defendant is responsible for knowing and
complying with the same procedural rules as lawyers, and cannot
expect help from the judge in complying with these procedural
rules;

(¢c) A defendant proceeding in proper person will not be allowed
to complain on appeal about the competency or effectiveness of
his or her representation;
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(d) The state will be represented by experienced professional
counsel who will have the advantage of skill, training and ability;
(e) The proper person defendant 1s not entitled to special library
privileges;
(f) A defendant unfamiliar with legal procedures may allow the
prosecutor an advantage, may not make effective use of legal
rights, and may make tactical decisions that produce
unintended consequences; and
(g) The effectiveness of the defense may well be diminished by
defendant's dual role as attorney and accused.
3. The court's canvass of the defendant may include questions in
the following areas:
(a) The detendant's age, education, literacy, background, and
prior experience or familiarity with legal proceedings;
(b) Defendant's health and whether the defendant is taking any
Enedlcatlon or is under the influence of any alcohol or other
rugs
%c) %efendant‘s mental health histor
d) Whether defendant has been ﬁreatened or coerced in any
way to waive the right to an attorney;
(e) Defendant's understanding of the right to representation at no
cost if the defendant is unable to pay;
(f) Defendant's understanding of the elements of each crime and
lesser included or related offenses;
(g) Defendant's understanding of the possible penalties or
punishments, and the total possible sentence the defendant could
receive;
(h) Defendant's understanding of the pleas and defenses which
may be available;
(1) Defendant's understanding that the court may appoint standby
counsel who, in the event that the court terminates the
defendant's self representation, would become appointed counsel
and represent the defendant in the remaining proceedings;
() Defendant's understanding that if standby counsel is
appointed, standby counsel is not required to advise or
rovide a proper person defendant with legal advice; and

k) Defendant's understanding that he or she has 30 days within
which to file an appeal from the entry of a judgment of
conviction.
4. The court shall make findings on the record concerning
whether:
(a) The defendant is competent to waive his or her constitutional
right to be represented by an attorney; and
(b) The defendant is waiving the right to counsel freely,
voluntarily and knowingly, and has a full appreciation and
understanding of the waiver and its consequences.
5. If the district court appoints counsel to represent a defendant
who insists on exercising his or her right to self representation,
then the district court should state the basis for denying
defendant's request for self representation.

The defendant’s claims of misrepresentation are frivolous. While he 1s correct that

the State’s interpretation of the applicable statute was contrary to what the Attorney General
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has now opined, the defendant made the choice to enter the guilty plea. Further, his
sentencing plea shows that the defendant was advised numerous times the Court did not even
have to follow the State’s recommendation, stipulation or wish. Transcript of Sentencing,
August 8, 2005, page 5. His knowledge of the same statutes was presumed given his waiver
of council. Further, while the State still maintains a remedy is required, in choosing to
represent himself, he put himself in the position that he may make tactical decisions that
produce unintended consequences.

Further his claim that he was precluded from filing his motion to withdraw guilty plea
by the State is disingenuous. The defendant seems to be the only person that thought that his
parole eligibility may be at issue, if you are to believe that what his August 8, 2005 motion
was about. It seems that the defendant felt misrepresentations had occurred to get him to
plea and therefore he should have gone forward with his motion. Those misrepresentations
aren’t disclosed but he now claims it was due to his reading of NRS 213.1213. That alone
invalidates all of his arguments. If he believed his parole eligibility was in question, as his
own counsel, he had the duty to pursue the claim. The State strongly disagrees that any
“interference” happened. The defendant has run his defense as he wanted from the very
beginning. The State’s memory of that discussion is contrary to the defendant’s; no one told
him he could not pursue his claim. See Reporters transcript of sentencing, August 8, 2005,
page 7-8. The defendant’s concern was the wording in the guilty plea agreement and that is
discussed in the transcript. His concerns were addressed on the record. The State in no way
interfered with his issue being heard. It was however, discussed that the State believed the
sentence was appropriate and would allow for his parole eligibility at 15 years; not his
release. The defendant wanted the benefit of representing himself and now cries foul that he
was stopped from effectively representing himself. That 1s simply untrue.

DEFENDANT SHOULD NOT BE ENTITLED TO WITHDRAW HIS GUILTY PLEA.

The defendant represented himself throughout the proceedings, and was adequately
informed as to the consequences of his guilty plea. Any claim that he was misinformed as to

his eligibility for parole is without merit and negated by the fact that his eligibility for parole
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is not a consequence of the guilty plea agreement. As such, the court was not under a duty to
advise defendant of the circumstances as they relate to parole eligibility.
THERE WAS NO DUTY TO ADVISE DEFENDANT OF HIS ELIGIBILITY FOR PAROLE

In Stocks v. Warden, Nevada State Prison, 86 Nev. 758, 762, 476 P.2d 469, 472

(1970), the Court held the statute governing acceptance of guilty pleas requires “that the
accused understand the nature of the charge against him and the consequences of his plea
thereto, that is, the sentence authorized for that crime.” In Stocks, the Court refused to allow
the defendant to withdraw his guilty plea, and also held the court was not required to advise
petitioner that parole was not available, since parole eligibility is only a “collateral
consequence.” Id., citing Anushevitz v. Warden, 86 Nev. 191,467 P.2d 115 (1970) (There is
“no duty upon the court to advise a defendant regarding the prospects for parole, the granting
of which is wholly beyond the jurisdiction of the district judge); Mathis v. Warden, Nevada
State Penitentiary, 86 Nev. 439, 471 P.2d 233 (1970) (the court did not allow defendant to
withdraw his guilty plea, despite allegation that “he misunderstood the trial court concerning
his right to probation or parole ...”). The holdings in Mathis, Anushevitz, and Stocks have
expressly been upheld in Sali v. Warden, Nevada State Prison, 87 Nev. 41, 482 P.2d 287
(1971), and have long remained the holding that a defendant’s ineligibility for parole is not a
“consequence of a guilty plea,” and the court will not permit a defendant to withdraw his
guilty plea on claim of failure to advise. See also Little v. Warden, Nevada State Prison, 117
Nev. 845, 34 P.3d 540 (2001) (Ineligibility for parole is a “collateral consequence” and the
Court will not allow withdrawal from an otherwise valid guilty plea based on totality of
circumstances if defendant was aware he was ineligible for probation.).

Here, the defendant was well-informed of the sentence he was facing, which was
presented in length in the guilty plea agreement. The sentence was facially valid, he was
properly canvassed at the sentencing, and he made several acknowledgements concerning his
rights in pleading guilty and the ramifications that flow there from. This fact has been
established in a prior hearing on the voluntariness of the plea. See Finding of Fact,

Conclusions of Law and Order, State’s Exhibit #1

C :\Prc@ram Files\Neevia.Com'Document Converteritemp'\298502-361575.DOC

App. 0381




N 0 1 S B W N —

B N NN N N NN N~ = = e e e s
o 1 SN ke W NN~ DO O 0 Sy WY =D

THE ATTORNEY GENERAL OPINION SHOULD HAVE NO CONSEQUENCE

The Court in Mathis further presents eerily similar facts as defendant’s case, and the
Court denied defendant the habeas relief he was seeking in that case. The Court supported
the holding that the trial court is not required to advise the defendant of his eligibility for
parole and also renounced defendant’s that his plea was not voluntarily given. Mathis, 86
Nev. at 440, 471 P.2d at 234. In fact, the defendant claimed he misunderstood because
“after [he] began to serve his sentence he was informed through an opinion of the attorney
general (No. 489, February 18, 1968) construing NRS 213.110, that he was ineligible for
parole.” Id. at 441 (emphasis added). “A belief or hope alone that probation or parole would
be granted is insufficient to compel the withdrawal of a guilty plea. Id. at 443, citing Bates
v. State, 84 Nev. 43, 436 P.2d 27 (1968).

The defendant should not be entitled to withdraw his guilty plea, despite the attorney
general’s opinion which determined he must serve 22 7 years (as opposed to 15) before he is
eligible for his earliest release. The defendant must serve 15 years for the largest of the
primary offenses he committed before he is, in fact, eligible for parole. Once paroled for the
primary offense, he may then begin serving the sentence for the weapon enhancements, and
he can then be paroled to the community as early as 7 2 years later in accord with the
Attorney General’s opinion on the interpretation of NRS 213.1213 and the holding
recognized in Nevada, Department of Prisons v. Bowen, 103 Nev. 477, 745 P.2d 697 (1987).

DEFENDANT’S GUILTY PLEA WAS GIVEN KNOWING AND VOLUNTARILY.

The Court need look no further than the long-announced rule in Lundy v. Warden,
Nevada State Prison, 89 Nev. 419, 514 P.2d 212 (1973), for denying a defendant’s post-
conviction relief when claiming his guilty plea is not entered voluntarily. Similar to Lundy,
the defendant in this case is not setting forth any substantive evidence to warrant a finding
that the plea should be invalid. The court further elaborated:

“An allegation that a guilty plea 1s entered because of the expectation of a lesser
penalty 1s, of itself, insufficient to invalidate the plea. When an accused expressly represents

in open court that his plea is voluntary, he may not ordinarily repudiate his statements to the
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sentencing judge. In the case before us, nothing in the record impeaches (Lundy’s) plea or
suggests that his admissions in open court were anything but the truth.”

Id. at 422, citing Brady v. United States, 397 U.S. 742, 758, 90 S.Ct. 1463, 1474 (1970). The
trial court admonished the defendant to which he made express announcements, which serve
to negate any claims that his plea was involuntary.

In another case in which the defendant wished to withdraw his guilty plea, the court
determined yet again that defendant “was not misled as to when he would be eligible for
parole.” Greene v. State, 110 Nev. 1336, 1338, 885 P.2d 609, 610 (1994). The court
rejected the defendant’s contention without an evidentiary hearing, because the statutory
authority was not misleading in its application to defendant’s sentence. Here, the attorney
general’s office provided its interpretation of the minimum sentence under NRS 213.1213,
and the defendant should not be able to seek relief for any alleged misunderstanding when
the sentence 1s facially valid.

THE STATE WOULD SUFFER PREJUDICE

In Hart v. State, 116 Nev. 558, 1 P.3d 969 (2000), the court used NRS 176.165 to

reject defendant’s motion to withdraw guilty plea and provided a descriptive enumeration of
the factors to resolve this issue:

“Our decision that some limitation should be placed on the motion to withdraw a plea
is also grounded in the language of NRS 176.165. As previously discussed, the statute
provides the district court may permit a defendant to withdraw a plea, after sentencing, only
to ‘correct manifest injustice.” Whether an ‘injustice’ is ‘manifest’ will depend on a variety
of factors, including whether the State would suffer prejudice if the defendant is permitted to
withdraw his or her plea. Accordingly, we hold that consideration of the equitable doctrine
of laches has shown ‘manifest injustice’ that would permit withdrawal of a plea after
sentencing.

Application of the doctrine of an individual case may require consideration of several
factors, including: (1) whether there was an inexcusable delay in seeking relief; (2) whether

an implied waiver has arisen from the defendant’s knowing acquiescence in existing
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conditions; and (3) whether circumstances exist that prejudice the State. See Buckholt v.
District Court, 94 Nev. 631, 633, 584 P.2d 672, 673-74 (1978).” Id. at 563 (emphasis
added). The State would undoubtedly suffer prejudice by permitting Defendant to withdraw
his guilty plea. The defendant was sentenced August 8, 2005, and he has not provided any
worthy basis to support his notion. The State would be required to obtain further evidence
which may no longer exist and secure witnesses whose once vivid memory is now faded.
This is the exact “manifest injustice” the holding in Hart seeks to prevent, and defendant
should not be permitted to withdraw his guilty plea.

COMPETING ARGUMENTS

The State is aware of the competing arguments advanced in this reply. While the
State 1s adamant that the defendant should not be able to withdraw his plea, and that any
consequences to that plea were at his risk, the State maintains that the sprit of the
negotiations should be fulfilled. The defendant’s sentence was to be that he would be
eligible for release if he was granted parole, at 15 years. To that end, the State would ask to
withdraw the deadly weapon enhancements and file an amended judgment of conviction.
That should be the appropriate remedy in this case wherein the defendant’s whole argument
has been that he should have been eligible for release at 15 years. To do so would
accomplish all the goals of both parties.

DATED this_18th day of April, 2008.

Respectfully submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar #002781

BY

SUSAN R. KRISKO
Chief Deputy District Attorney
Nevada Bar #006024
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CERTIFICATE OF MAILING

[ hereby certify that service of the above and foregoing was made this 18" day of

April, 2008, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

SRK/jr

RICKIE SLAUGHTER #85902
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY /s/J. Robertson

Secretary for the District Attorney's Office
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Nevada Bar #002781 -
MARC DiGIACOMO .
Chief Deputy District Attorney cLEn D o Shurr

Nevada Bar #006955

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff,
CASE NO: C204957
-VS-
DEPT NO: I1]
RICKIE SLAUGHTER,
#1896569
Defendant.
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: 12/18/06
TIME OF HEARING: 9:00 a.m.

THIS CAUSE having come on for hearing before the Honorable Douglas Hermndon,
District Judge, on the 18" day of December, 2006, the Petitioner being present, proceeding
In Forma Pauperis, the Respondent being represented by DAVID ROGER, District Attorney,
by and through MARC DIGIACOMO, Deputy District Attorney, and the Court having
considered the matter, including briefs, transcripts, arguments of counsel, and documents on
file herein, now therefore, the Court makes the following findings of fact and conclusions of

law:
FINDINGS OF FACT

1) Defendant was charged by way of Information with the following cnmes: one count
of CONSPIRACY TO COMMIT KIDNAPPING (Felony ~ NRS 199.480, 200.030);
one count of CONSPIRACY TO COMMIT ROBBERY (Felony — NRS 199.480);
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one count of CONSPIRACY TO COMMIT MURDER (Felony — 199.480); two (2)

counts of ATTEMPT MURDER WITH USE OF A DEADLY WEAPON (Felony -
NRS 200.010, 200.030, 193.330,193.165); one count of BATTERY WITH USE OF
A DEADLY WEAPON (Felony — NRS 200.481; one count of ATTEMPT
ROBBERY WITH USE OF A DEADLY WEAPON (Felony — NRS 200.380,
193.330, 193.165); one count of ROBBERY WITH USE OF A DEADLY WEAPON
(Felony — NRS 200.380, 193.165); one count of BURGLARY WHILE IN
POSSESSION OF A FIREARM (Felony — NRS 205.060); BURGLARY (Felony —
NRS 205.060); six (6) counts of FIRST DEGREE KIDNAPPING WITH USE OF A
DEADLY WEAPON (Felony - NRS 200.310,200.320,193.165) and one count of
MAYHEM (Felony — NRS 200.280). Pursuant to plea negotiations, the State filed a
fourth Amended Information dismissing thirteen out of the seventeen counts for

which Defendant was initially charged.

2} On April 4, 2005, proceeding pro se with appointed stand-by counsel, Defendant pied

guilty to: COUNT | - ATTEMPT MURDER WITH USE OF A DEADLY
WEAPON (Felony - NRS 200.010, 200.030, 193.330, 193.,165); COUNT 2 -
ROBBERY WITH USE OF A DEADLY WEAPON (Felony - NRS 200.380,
193.165); COUNT 3 - FIRST DEGREE KIDNAPPING (Felony - NRS 200.310,
200.320); and COUNT 4 - FIRST DEGREE KIDNAPPING WITH USE OF A
DEADLY WEAPON (Felony - NRS 200.310, 200.320, 193.165).

3} On August 08, 2005, Defendant was granted appointment of his stand-by counsel for

representation at sentencing. The court, having heard argument from the State,
Defendant and Defendant’s counsel sentenced Defendant as follows: as to COUNT 1,
a MAXIMUM of TWO HUNDRED FORTY (240) MONTHS and a MINIMUM of
NINETY (90) MONTHS in the Nevada Department of Corrections (NDC), plus an
equal and CONSECUTIVE MAXIMUM of TWO HUNDRED FORTY (240)
MONTHS and a MINIMUM of NINETY (90) MONTHS for Use of a Deadly
Weapon; on COUNT 2, a MAXIMUM of ONE HUNDRED EIGHTY (180)
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4)

3)

6)

7)

8)

MONTHS and a MINIMUM of SEVENTY-TWO (72) MONTHS in the Nevada
Department of Corrections (NDC), plus an equal and CONSECUTIVE MAXIMUM
of ONE HUNDRED EIGHTY (180) MONTHS and a2 MINIMUM of SEVENTY-
TWO (72) MONTHS for Use of a Deadly Weapon, CONCURRENT with Count 1;
on COUNT 3, a MAXIMUM of LIFE in the Nevada Department of Corrections
(NDC), with a MINIMUM of 15 YEARS before Parole Eligibility, CONCURRENT
with Counts 1 and 2; on COUNT 4, LIFE in the Nevada Department of Corrections
(NDC), with a MINIMUM of 5 YEARS before Parole Eligibility, plus an equal and
CONSECUTIVE LIFE in the Nevada Department of Prisons, with a MINIMUM of 5
YEARS before Parole Eligibility for Use of a Deadly Weapon, CONCURRENT with
Counts 1, 2, and 3, with NO Credit for Time Served. Judgment of Conviction was
filed on August 31, 2003,

On August, 7, 2006, Defendant filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction).

The district court properly canvassed Defendant and properly accepted the guilty plea
which was made knowingly, intelligently, voluntarily, and it suffers from no
constitutional defects,

Defendant’s claim that he was induced into pleading guilty by the prosecutor’s
misrepresentations of law upon entry of his plea is completely belied by the record.
The trial court took sufficient steps to ensure that Defendant’s guilty plea was made in
a knowing, intelligent, and voluntary manner.

Defendant signed a guilty plea agreement with the guidance and advice of stand-by
counsel on April 4, 2005. The agreement states the range of punishment in explicit
detail for the relevant charges. The agreement also contains an explicit “WAIVER
OF RIGHTS” section which details all the meaningful constitutional trial rights
Defendant is giving up by pleading guilty including the right to testify, the right to
confront and cross-examine witnesses, the right to subpoena witnesses, and that each

element of the charges must be proved by the State beyond a reasonable doubt,
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9) There is absolutely no indication from the record that the Court based its sentencing

1) The law in Nevada directs that *“[t]he trial court should view the guilty plea as

2) “To properly accept a guilty plea, a court must sufficiently canvass a defendant to

3) In Hanley v. State, the Court stated:

4) There is no requirement in Nevada that a “ritualistic oral canvass of a defendant”

Defendant’s signature is affixed to the end of this document. There is also a separate
“certificate of counsel” signed by Defendant’s attorney that avers as an officer of the
court that thorough discussions occurred with Defendant about all matters pertinent to

the case.

decision on impalpable or highly suspect evidence.

CONCLUSIONS OF LAW

presumptively valid and the burden should be on the defendant to establish that the
plea was not entered knowingly and intelligently.” Bryant v. State, 102 Nev. 268,
272,721 P.2d 364, 368 (1986). Further, a guilty plea should not be invalidated “as

long as the totality of the circumstances, as shown by the record, demonstrates that

the plea was knowingly and voluntarily made and that the defendant understood the
nature of the offense and the consequences of the plea,” State v, Freese, 116 Nev.

1097, 1105, 13 P.3d 442, 448 (2000).

determine if the defendant knowingly and intelligently entered into the plea.”

Williams v. State, 103 Nev. 227, 230, 737 P.2d 508, 510 (1987).

[I]n cases where a guilty plea is accepted, the record should affirmatively
show that certain minimal requirements are met. These are generally:

1. an understanding waiver of constitutional rights and
privileges;

2. absence of coercion by threat or promise of leniency;

3. understanding of the consequences of the plea, the range of

punishments; and
4, an understanding of the charge, the elements of the offense.

97 Nev, 130, 133, 624 P.2d 1387, 1389 (1981)(internal citations
omitted).

4 PAWPDOCS\FOFoutlying\4n0\d NO9800 1 doc

App. 0389




v oo -1 N A W

[0
11
2
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

i
/!
/i
i

5)

6)

7

takes place prior to accepting a guilty plea, and the failure to conduct one does not
invalidate a plea. Freese, 116 Nev. 1097, 1105, 13 P.3d 442, 448 (2000). The
Supreme Court of Nevada “will not invalidate a plea as long as the totality of the
circumstances, as shown by the record, demonstrates that the plea” was entered in a
knowing and voluntary manner and defendant understood nature and consequences of
the offense(s) and plea. Id. A court may not rely simply on a written plea agreement
without some verbal interaction with a defendant. Id. Thus, a “colloquy” Is
constitutionally mandated, and a “colloquy” is but a conversation in a formal setting,
such as that occurring between an official sitting in judgment of an accused at plea.
See id.

The totality of the “record” to be evaluated for plea validity contains all of the
following: (1) all interaction between the court and Defendant up to the moment of
the plea; (2) an extensive and express written plea agreement signed by Defendant;
and (3) a certification from Defendant’s attorney that full discussions about the case
and all relevant matters occurred with Defendant and that Defendant was sufficiently
advised and prepared to enter the plea with no cause for legal concern; and (4) a plea
“canvass” to verify that Defendant appreciated the consequences of the moment, and
to give him one last chance to question any matter relevant to the proceedings. See
State v. Freese, 116 Nev. 1097, 13 P.3d 442 (2000).

In Hargrove v. State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984), the Court held

that claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief,
A defendant cannot repudiate any of the statements he makes on the record, Lundy v.

Warden, 89 Nev. 419, 514 P.2d 212 (1973).
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THEREFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas

ORDER

Corpus (Post-Conviction) shall be, and it is, hereby denied.

»
DATED this 25 day of January, 2007.

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

.
BY%C g

Chief Deputy District Attorney
Nevada Bar #006955
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/5 yeary v of crucial importance ” x/Azug/n‘er v. JHate
L Dochet No: 48142, pg. 4, (filed July 24 ,4067) (erphassis added)
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era frion - /"Zrauf/? e savtant sabeay /Oroce-ec/fny.r , JA haw beern
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esniany FAat e glea nego tiation cContemplated L A
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As vuch , e Safes reliancCe wpon Socks v. War-
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den, 467 PRd 15 (Mew /970), Mathis v. Warden , 471 F -
Ad 233 (/970) ' and Jal v. Warden , 452 Aad 287 (197/)-

FHNA foge of Caves resdvec o ﬁ/u srate rasse an sosue
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The JSrote Co/v//a/e_/e/y Aailr Fo address () /oo//N’J
of crucia/ smportance to thie case Fhat Mr. J'/au})ﬁf‘er"
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L /R/3 From ba,ﬂ7 parole 6/17/.6/2, after /fyeahr, e
precedential authoritics of Hhe Nevada Jugreme Court
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with the executive Function of o(e;‘erMinzhﬂ eligr-
6;'/:}, For parole Y)/emphasis adaed) .

A Qd) the point concerning fhe Jine of auth-
or/?ies by the Nevada Supresme Conrd that L/’,ﬂec/fz'ca//j
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/37, af /374 (Wev. /992) (ﬁo/q/m7 that Micunder Lr'/qno/u27
/egarc(,u7 appellant & awa//a/m'///y Fo ke eligible for
fonor Camp was Aof ~Miftake ¥ with respect to the
appellant v record , nor wav o./o/ae//am";r ventfenee
///e?a/. Thast , the divtrict court had no authorit
#o Modi/y appellant o ventence ), Jee olio,
Eclwarods v. Slate |, 98 £.2d 321 (Nev. 1996)( hold -
/)77 Aot 7F a mMotion fo Moo/zfy ventence sr bosed o
sosues outsrole sAarrow Jeope /"acogmzec/ by Nevacla
L//u/a/e,vze Court , the sMofion Jhould be denied ).
Clearly , the sralel lach fo address Fhese
relevant points, o an sadication of the states -
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after M- J’/ad?/lrle.f Filed Ao petition , attempots
For the Lirs{ frme, o rasve the eguitable Jaches olo-
Chrine sa JAE wost recendt opposition.

s Hard v SHate , s P.3d 969 (New d000) , 6 giars
atfter Air Cconyiction , the defendant in that cave £lecl
a Motion Fo withdraw jm,'//y plea ﬂfLJUMCLb/y uncler V-
RS 176 ./65. Becawsre NRS /70 /65 hav o vialutory

Fime Limits  sawhieh, a petitioner smust File within, #he

Nevada Supreme Court adopted +he e?ur'fabla Jaches oloctr-

jne fo provide some restraint and limitation fo the

Sratues aﬁ//‘M//l'ﬂﬁ Nature . The Court alro noted that
/;%’MOv‘:'an fo withdraw a plea existy /’nde/aena{en#/y From

provirions ?Overﬂl-ﬂy post- conviction relief? I o4

77/ .

sn Clem v SHate , 81 P.3c 53] (Nev. 2003) , Fhe

Shate attempled to rarce the eguitable Jacher doctrine
o a detendants pe%;’#:’oﬂ for Aabeas relied , but the

NMevaoa Vupreme Court held that the ’Vegu:'lable,~/ac-
hew oloctrine recm;nfzed in Hart applies fo motions
Fo withdraw o '7“”/’&7 plea and /o napplicable #o
petitions 6r0u9/7f‘ under NRS Chapter 34 Y Td. et
SRE , Foot note A

JARS , because My ;/’/aocf//?fer ‘rolars was é/oufﬁr‘
via o Friae /y Ahabeas /Oe/z'//oﬂ wunder VRS Chaprer 39, the
Convideration OF Hhe &fw’/a/o/e lachesr ooctrinie /v
ao0# /éﬁa//y ﬁerM/J‘J*/'b/e and Fthe siate arrane_oaa’/y att—
empte o raise Ahis sreue . Further, because VRS
Chopter 34 pas procedural time limils in place
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, a pettroner Muss Lle within, Fo a/a/a/y Jueh a

doctiine Fo pefitions brauy/@f withan FFr Fime regairen-
ents, would both ﬂu///;iq the purpose of Nevadlas fabe-
as provivions and uareasonakly #he r/'9/7/ of petitioners
attacting thels 7q///y pleas fo obtain fabeas reliel. JSee,
LA e v larden , 34 P.3d 590, 594 (Wev 200) ) efendant

May challenge validly of gur‘//p/ea “either py bringing a

posth - conviction aotion to withdraw Ahe 9(4!/7‘? plea or by
/};f//c\/z'a/y a wou#- convictron habears /aroceet{f'ny )

Al erna /I-/a/y, S e Court, despite #He WVevacla
Suprese Courts m/fﬂ; yo Clest, vupra , decicles 7o invite
Ahe Convidlerat on of #Hie z?a/%ab/e Jaches doctrine M-
L//QL(?/I%EJ" asserts //70.7Z v srsoUe J‘/?ou/a/ be Aeered :
/) Moot - ar Fhe éfu/'/qé/é, Jaches doctrine sy o('uz‘yﬂec/
Fo “oreclude convsioleration of the motion on #he rerdy
Y LA e, vupra, Id at 595 Jhus, g/ves the SFates
Failure to raise thie svsue unatil Aearly A gears atter
A f/aaﬁ/z/er Lled 4ive petition , #hie Court av well as
the Nevacla Jupreme CF fave a,//ea‘o(y conuidened Mr.
L//auﬂ/lféf"f /Oevll'réf'oﬂ r the Merits . [_c/

Ard ) as wa,f'7/71‘ﬂ7 /n /avor of Com’:'dem‘rzg Mr.
J/augh%e.r v request for relief given convideration of
the factors enumerated in Hact , supra. JAe Nevea-
da L/"q/oraﬂte Court enurmerated (3) ?uuv‘/axz— likhe Fac-
Fors Fhat may br reflevont in COﬂeﬁ/'c[em‘ﬂ? vuch an
sl < Whedher Fhere way aa 1excuvable o(e_/ay
V7. d‘ea/‘u‘ng re /}‘e//' Whether an ;’Mp/,'ec/ waver fad
ariven From Fhe olefendants Arowing acgareseceace
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/7 zx/./‘//‘ﬂf Cdno{//l'onw/’ and cwhelfber CrrCuma fart-
Ces exso/ Fhat prequdice Fhe Srate L., at 97X

The aaswers Fo these guestions weigh /a M.
u’/a47/7%e.ra'" Favor oF ovescoming the eguitable Jaches
doctriie . /{/'/J‘/, Ahe %/Mm7 in Mr J/au7/11LU‘J clec -
srion fo seehs relief musrt be considered reasonakbie
g/ven she promises ot he was given ,by the otate
regard.ag Fhe /OchO/E, ve,/,‘?/b:'//'rly Consegueices of the
plla art both #e o/ea /lcyo%/‘mﬂ/oﬂ‘f as weldl as a#
#e ,ara,—._ﬂcn%eﬂc,‘/:/a hearing diceudsion. Further, when
A l/’/auﬁxézfer /ofeJeﬂ/ec/ AL concernl about Fhe wear
o enfancements elfect on Fhe poarol e,/z‘g,'b,‘/f?y 70
Ahn Court  art Lﬂeﬂ/mc/'ﬂy e wad 9/(/@4 euem‘}‘a//y #he
SamMe repre fentatiorns Shat fe fad earlier received
Lromt Ahe Srate . vee (Reporter s Frangeriot of JSeaf -
enC/ g . o A9 -7, A’dfa\r/ 8, R00Ss). Y //aa//?r[&f
u‘ou9/7% amecliate reliek after diseo vering while sery-
/g 4op entence Fhat Hhe abowe sMentioned /epreJenvL-
atrons ware 77 €rror.

Secono , an 7 plied waiver” Candet be Ffou-
nol , 11 fight of Fhe Crreumtances deseribeod above.

/a\r’///, éy e SFates own concedrsron 7 The
VFate wax re.aa/y Fo 70 to #rial on +he o(ay of ne-
?o;‘/'a Fionwe 7 free J'fates O/D/Dod’//f'oﬂ/ 9 3, sines 413
April /8,2008) Thws, Ao cireumMsFarices Can exsrr
Aha /re/ao('fcc, the Jrate , ar all of #e evidence
Alhrat qav s e Sfalts porsession ot Fre FrMe of
A1e ﬂe;ar‘;‘a%/on s A retasnned by fhe Srade
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and e wvate & witness /é.\r//'Moﬂy o preservec s
#e pre/J'M;‘nary /1mm'ﬂ7 franseript.  The vHate Aal
A0F a//ayec/ Fhat any evidence or witnesoes Aave
been o/u%royec/ or lov# and conseguently has not
SO ary farzgib/e Forsl of pre/uc/fce,-

Los/nt /v

o Sight of Alhe Slafes rudden
Factud! Diepufe LitA Material
O - The - Record Oiogusssons A Tosue
A é"t’/d:t/)/f‘ary //ear/';ri Jould Be

Corclucte

Zatially , F vhould be aoted that the Nevada
<'/'7a/0/e/v/e, Cour? vacated +hiv Courts porior 76(.617/\/1@’77[
and rocwed actcuctions for thin Cccurd to conduct an
éw'deﬂ//ar/ Aear/ﬂﬂ. See u)/au,q/TjL(./’ v. State , supco, al
6, Suly R4, 2007 THin court divwensed cith e seed
Fo concluc# an e_w‘c/eﬂ/z‘af/ on Feburary /4, 2008,
bared on Hhe d{/?ofe_rffanc/fﬁi ot the materia ) Faels
cvere A0F o) Q/zu‘ﬂa/e, y befwee ,/Vf. (/]/ad hter
and  Ahe Jfate . Jhe sfate srow, for Fhe first
Aime aftempts fo Controvert Material avsertions
of Fact . that Mr. c//auﬁvhfer Aag C’onu‘v‘u‘rle/z//y JeF
For th %/Wau7// out the antire riactant fobeas proceed-
AG8

Jhe Ffacts are materia] in that #hey concess
A L/’/auﬂh%er’f ansertion that o(urm? an Off - the-
recorol conversration between hirg ancl the rafe

Jorior fo the commencement of A Jm%mc/'/i?

_.8—-
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/W“OCQEC(/'/if'd‘/ A I//adyﬁ/éf v Forate ol the state
of hig sintention Fo Move fo withdraw Ao piea
baved on Aip Concerns #hat the agreement would
ﬂo//OE/M// Al releage o fAter /S5 gears because oF
Ahre weapon enhancements. . u’/auy/%%er& concerns
were based on satermation and conversations FhAat
bo had with samedes of the privon, at whieh fre wao
be/ﬂ? hcld. M. t//aayﬁf{;r alro avserts that af
Ahrd Cortverdatior f/m.;L e wad fa/C/ //Ja.f frd clasM
wal sof a bavsp o wiFhAdraw 110 ﬁ/&q y .é}/ both Fhe
SMHate and 4is lﬂ/zmc/-by cottnge! .  Foved on FAIT olic-
cudoion and the answer Ae received From tHhe court
when Ae presented fin Concerns about #he weapon
entancement s, Mr ‘//aq7/z%€,r avrerts that he did
207 purvue A Motiort To withdraw oS e reasono-
b/y belreved +#hat He had no bav;s Foo.

/'7/. //au?/l/ef, ao/z/a/la’,c/ i ANy Zﬁém'ﬂ? brredt
Lol onte of She Hars Aor bip position on the appropri-
ate relief, that F not For S Toater/erence”
a proper convideration of 4 Clasm at that FiMe,
would HAave re?a/rzc[ that he be /aanvrj#ed £o
withd raw Aom the aqfae/w(;m‘ and thur, /e Soald
be wermitted to do vd 0w

The gytate divputes poart of Fhe Confents of
JAy oft - the - record cliccussion with Mre tﬂ/aa7/zr"ér
and saniauates Fhat A W/aufﬁv‘e/a" orz/y CoriCers
cwanr withe Fthe worc//'/zy of Fhie a\?reeyzen%

How ever , Fhe Francer;pt of the ven /encf/);;

_(?..-
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Aeam‘/z? /orovfo(e.f Jupport +o M- .f'/auL]hrLar.'J‘ Conten-
tion that there were sMore Concerns expredsed /g/a/
r. L/'/au7/71’er at thie off - record diocuseion tHhan
Ahe piarte 7o cu///m? fo adlmif m/oe,c[f;'Ca//y , #he
Following excerpt Supports Mr J/qa7/4#enf pogition

on Fthe Facts .

THE COUAT ! T ovel receive a pro
poer /eyuen‘ for amencled plta a.?ru_Manf. el
counvel 7&%’ that 7

ML ARICAO 1 T Wi . And what a.c/uo.//y /’70\./0'
pened (o -— gust fo Mcu/be Forstall vome of
Ffhe other arguments that Mr. J'/au.ylh‘&r had
ous sn the haflway. (Je made an agreement
#hat we would argue for /5 fo tife .

Z did not tel him that I would
argee fo Aave sy d'e,cre.#'an/ 9o threugh the poun
of writing up a sew guilty plea aqreenment , but
we will wfipulate , we i W agree,, will Aol oppose
, whatever worde At wants | Fhati frne.

In addition , I thinh his concern ié¢
Zhat Fhier courd jo JSome flow going fo Fawhion
pormething that goes beyond the conterpla-
red rnegotiation’. <

4

Aeporter s Jranrcripnt 0F JSentencing , pg. 4-5
/7u7uw/ 8, 2605 (Emphasis added)

Ao Such , an evidlen ;‘-'a/‘/ /?eqrmcly e f&?a{f@_d
7o ao/e?ua/e,/y resolve  thive factual divpuile betwe-
en the potate and Mr L/’/au?/zfer as Fhese Ffactd
are saterial to one of the basiy upen which Mr
u'/au7/7h/' reties fo vuppert file pegition that Fie
Uhould ke permitted fo withdrow from the agreem-
ent. Veoe Mann v SHate , Y6 A3d 238, /231 (New
Roool)(/?o/df/:? that the court 7 Aav conv/d %en#/y re -
cOynize,a{ a Aabeaw petitioner v w:‘az‘ufory rfy/n"
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Fo Aave Factual olivputes resolved by way of an
ZV/‘O((’,!‘)//'GJV Aear/'n? ”).

TAUS , st SUA P/ L//auﬁﬁ/&r /e?(u,,r/ Ahrat
Ahe ZV/'a/&ﬁ /f'afy ﬁe.a.f/'/z‘? /ﬂa,r‘racmr‘ Fo %ﬁ'a (_r'apfam& co-
wurts restand order ke Conductec vo Fhat he ma

/O/”(’,J’Q,ﬂ/ eviolerice 7o establich fir verdsron of Fhe
Aacts.

Pornt V.

Fhe JAfarfe Falr To Cite To S

A //Jor:'/}/ Or Cave faw 7o Jwppors I7's
Aon.H#lon THret /Woc/f'/‘y/ﬂ Y/ J’/a M?/T‘ILCF\./I'
Senteace Jo AHn A’,apfo/oﬂa#e, Renme c/y

Jhe Lrates CoM/O/EL/& farlure #Fo cste Fo ary
Forrt of aa/ﬁon'/y Fo vugpert JF fefaen‘ Yo odi/t,
A e//aufrﬁ/ef’f Jenteace , so eadleed %e///'n'? of Jiow
/fa/y Con#rar s Aevado Jaw p Aot the Stated
reguest /4. 7o ko Jure , #he Goverrin porececlents
rencler #he Sate s reguest /e?“//V s permissible.

Oated this Eelay of May 3008
/?ew/aec/fq/// G bmidted,
il \;{%_tf_’/ <
//ﬂc//sfq_ LV.L/’/Q“7A7‘Q%5?0&

Cé/’#//f&xl‘& 0[ /%u'//nq
7/
Z Aualy cer‘%r‘fy Aot e attached ”x?a/o/y 7o 7A e

SAate » Cmpourtion - - - 7 and Hul corvect Copitd were placed

s e /4//‘;7/7 Dever? State Friromr Masl box /ore.,oo.;‘c{' pam“ayé— 7o

_.//_.
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Jhe Clark Caun// Drotrict ﬁ"r‘fwﬂ&/J office
ZOO L&u}/'_}' ﬁ[U’L/ /. O, Fow 5502&/91
Les Vegars , Nevacdo. 89755 - R2I2

Leted #4r 77%@/47/ o‘;é /l/ac/ 2007.

U s

//eyZ¢ ,éa,-w,u/ .J'/a_u,/ﬁ(_/r e %5902

/8
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| \W\W\\ Leser? Sfate (707
A0, Bex b S5C “ »

_ \ SR
ndiant  JSorings | Nevada £90/

- ietre [ _&\%\Q\QS L5
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