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04

Ivan's house

It just doesn't seem to make

sense Now Monique Westbrook was

her testimony the clearest in the

world she Want up there and tried to

say what she remembered 7 years

later

1c 5

correct they sure are

You know from your own

experience and training those aren't

always correct Everybody here has

read stories of chat happening

Everybody here knows where a friend

of a friend where some of those

turned out to incorrect

I believe that Mr Loftus

indicared that 75 percent of the

cases that were exonerated by D14A

107

I had sex with this guy one

time I know it was before the

Fourth of July In 2004 the Fourth

of July was one weekend after Jane

26th rt was 9 days that the Fourth

of July fell on in that particular

yeatr

MR DiGIACOMD I apologize

I object There's absolutely no

evidence of an investigation prior to

2005

MR MARCELLO I am Making

a reasonable inference that if he

would have teen assigned a Public

Defender they would have had

investigators at thei office

THE COURT There is no

evidence that he was assigned a

Public Defender

I am going to sustain the

objection

MR MARCELLO NOW YOU are

going to take a look at your

instructions Most of them have

everything to do with the elements of

the crilme

For tne piirposc of our case

Ric ic simply wasn't there So I

think the most iiMportant instruction

for you to look at it is instxuction

number 37 what capacity did the

witnesses have to view the suspect

if you have your jury

instructions I would like you to

look at it right now It givet you

instructions on how to view the

testimony of eyewitnesses

Now whCzi MS Fleck was

interviewing Geoffrey Loftus up

there she said all aczcas this

country crimes ae being upheld and

crimes are being proven with

eyewitness testimony She is

106

J

FR DiGIACOMO Objection

THE COURT That was all

stricken by the Court

MR MARCELLO I thought he

followed up with it

THE COURT Sustain the

objection

MR MARCELLO What are the

factors that he said about recalling

memory Thts was a high stress

sitvation

Ryan John had even said I was

CORStantlY waiting for them to leave

find a way out wait until they go

into another room

He was worried about his own

safety long before he tried to look

at the suspects Ivan all he said

was I wanted my faniiy to get down

I didn't want anything to hppen

Jennifer Dennis the same

thing All rof the witnesses were

constantly prevented from looking

directly aL the sUapectS

Even when they did look

direcLly at the Suspects Ryan John

be said the guy put the gun right to

my face and I looked bin right in the

eye

There is no testimony about

anybody seeing LlaCk eyes You saw

the booking photo that Tiffany

Johnson remembered Rickie to look

like at the time

Re had a black eye in the

photo He doesn't remember seeing

anybody with black eye5 He had

stitches at the time He had just

App. 3647
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Mile trip He has to park get her

121

2

the exact moment you had it

Ryan John I am not sure I

can identify the suspects I am

positive now 100 percent sure It

iS your Ob to make sare that's the

right person

Now again we are going

to look at this lack of evidence

There is no forensic corroborating

evidence that Rickle co itted this

crime some of the things we expect

to confirm if Rickie did it

They had his vehicle why not

compare the tire tracks left at the

scene with the tire tracks on the

bottom of the car

That would have confirmed

that that was Lhe vehicle that was

there ft was Rover done There is

no evidence to that effect

Yoti heard telLiMny from Jeff

Arbuckle They had the security Lope

from 7-Eleven why not have it from

Albertsons Th l State presented no

evidenre as to wby reasonable

123

1

out of the vehiale not appear

nervous or weird in any way then he

has to let ner leave and then

sufdenly walk all the way vp

Charleston past 4 othev stores to

go to that 7-Eleven and use the

AIM

it doesn't seem likely it

doesn't seem to fit into any of the

type of actual events that would have

occurred it does not 5upport the

5tate'5 case

The lineups themselves these

are not randomly generated pictures

You heard mr Uftus that the other 5

pictures look like they were

generated by a computer program

This one looks diEferent

This was cLa iptentionally

created lineup This was made by an

individual The State does not

provide any evidence why this lineup

was created in the manner that it

was

why did this line up have to

look like tb4s why couldn't it have

had a blue background for

everybody You know this dosn't

really seem right lot me make

another one 5o I aim not trying to

influence the witnesses

Rickie's pict4re has no

background it seems to have a halo

effect on his face It was made to

inake Rickie get selected

How can you not become

certain that that was the right guy

especially after you pir A out that

right guy they arrest him go

Lhreaugh the Court prOCeS5

fie comes to court picks him

Out in Court because he is sitting at

Me table that has the picture that

says Defendant

Every time you come to court

ycu are going to look at the photo

and see him sitting in Court and say

that's the guy You are going to

become more certain ove-r time than

122

3

4

5

6

7

16

17

10

19

20

21

22

23

24

25

investigations were not done

The jail calls Jail calls

as the cu5todian of records

indicated you can never tell the

interion of what somebody says nor

Call yQU tell what kind of language

thar was useo in general

Rickie repeatedly states his

innocence He is just standing in

Jail repeating what be has already

been told when he got taken in they

booked me on this and that I am

looking at some serious charges

If you got booked in and saw

those ch6rgeO attempted Murder

kidnapping battiz ry wiLh a deadly

weapon second degree morder that

would immediately trigger in you

What the hell is going on

I am goinq to Calk to one

the person thdL might knoi4 what is

going On Let me ask her what 8

going on

lie was a 19-year-old black

male from a bad neighborhood Stick

124

App. 3651
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to the ucript I can think of a

millions versions as to what that

means besides lets stick to some

made-up story that we even havan4t

made up yet

You have already told the

cops what happened stick to the

scriPt 00 o'clock you told them

it was 7 to 715 You told them

exactly what the truth was as

to what time you picked me 700

115

You heard no Jamaican

accent You heard cut Cut CUE

again the crackers that type of

language is just to show that he is a

19-year-old black male trom a bad

neighborhood therefore that Vy is a

bad guy

That 5 the whole idea behind

those particular jail calls

Tom Winter this was a little

strange Mr Winter tells you he is

a concerned citizen he calls the

police the day that he sees the news

on television

He doesn't say I w RiCkie

Slaugriterrs picture an the

television He saw the news footage

of the robbezy taking place

MR DiGIACOMO I object I

thought he said I saw Eric Hawkins

on the videQ is what I thought he

Aid

THE COURT Ladies and

gentlemen you rely on what you

recall Mr Winter testifying to

what you remember as to the

testimony

MR MARCELLO I will rely on

your recollection of which news

broadcast he watched This is before

Rickie is listed as a suspect before

any news ztozy that Rickie is

connected to this crime

He tells you Eric Hawkins

spoke with a Jamaican accent he

moved out one month before the crims

occurred

he didn't tel yoo where that

225

12G

accent was but he had been around

the country and my inference is that

that accent may be and where he might

have moved back to would be Belize

The Jamaican accent the 3uspectt

were overheard that they wanted to go

back to Belize

Theme robbers show and they

don't say give me money They say

give me the money where are the

qans Jermaun Means shows up to

house with 1500 in his pDCket

At the same time they are

wal ing around the house give me the

money They don't say give me any

Money do you have any money The

guris they say give me the guns

That implies they were there

expecting money and guns to be at

the honse

Jeraoun Neans shows up to the

house with 1500 in hic packet We

haven't heard any evidence that in

aflyway LhaL Mr Slaughter 5canehow has

knowledge of Jermaen Means

If that was him being at the

house he would have to know that

Jaimaun Means was showing up at the

hou3e I think that those particular

robbers were expecting money to be

there that it was somebody that knew

to go there at that particular time

when Jermaun Means showed up to that

house

They refecred to Ryan John

and the others as fucking Puriericans

Rickie could riot have comitted this

crime He didn't have the time

There's aolvtely nc

corroborating evidence indicating

Rickie coffanitted this crime no

Mlood fiber hair fingerprints no

evidence that he committed this crize

to corroborate what the witnesses

recollection ol the events are

The detective conducted a

basic investigation of some

information that confirmed Rickie i

innocent The 4 eyewitnesses Ebey

are wroaq about what they saw They

I
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of the shoe or wound up in the

clothing of Rickie or whacever but

Look at the way that the crime was

Comitted

ThiB isn't CSI You won't

see any blood splatters on the wall

or across the floor You will see a

few footprints in blood all of which

the crime scene analy3t told you were

the victim's shoe pritit

You will see a pile of blood

where he bled out on the floor

There isn4t any splatter in this

house in order to get on the

suspects

They said you would have

thought they would have found black

hair or evidence of fal hair

There wasr't any hair foLsnd in the

hou3t so what in the relevance of

that

The only thing that would

mean is 2 individuals didn't go in

this house and shoot Ivan in the

house oomething they are not

disputing

That doesn't somthow

exonerate Rickie Slaughter The fact

that Ivas Young was shot tells you

that he knew his perpetrator

When he was able to readily

quickly identify Rickie Slaughter as

the perpetrator when Rickie

Slaughter gets on a phone and says I

will do me 0 or 9 years tbere isn't

any question ladies and gentlemen

who the shooter in this case is

There isn't any question who

robbed who terrorized who

kidnapped who brutalized this

lamily There's at least One person

if this room that knows beyond any

shadow of a doubt who committed thi3

crime

I suagest to yot if you are

doing the job 12 of you will go back

in that room you will talk about it

and coine back here and tell him you

know too

Thank you

149

150

Page 40 of 64

THE COURT Thank you

Mr DiGi8COMO

All right Yea will swear

the officer to take charge of the

Jury

Tbereopon the officer was sworn

in to take charge of the jury

THE COURT All right

7adies and gemlemen go with

Leslie She'll get all of che

exhibits back to you so that you can

begin your deliberation

Mr Servos-s and Ms Oi Pol

you are going to go with Molly You

are the alternates You are going to

be rcleed

You can't talk about the case

until we call you and let you know

the jury has finally concluded their

service

I will take my directions

tr nm you all as to how long we go for

today

Go ahead take all of your

stuff Read back with Leslie

You guys can go back there

and Molly will pick you up in a

moment

Thereupon the following proceeding

were conducted in open court and

outside the presence of the jury

THE COURT Does anyone

have anything outside the presence

MR DiGTACOMO No Your

Hcnor

THE COURTi Give the Clerk your

contact information

MR DiGIACOEID All right

MR rumo Yes

TIJE COUFVI I don't intend on

keeping them long into the evening

I don't really ever do that

I would imagine by no later than

600 olclockF if they don't have a verdict

I will let them go

15-1

I
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RE Rickle Slaughter discovery

r JeremyBaron 043012018 0416 PM

Hi Jeremy

This was the response frorn Marc Digicomoi

Apparently when the detective created the lacquan Richards photo lineup there was a picture of

Riche in a different filler position No one picked Richards Out so the detective didn't impound If I did

it in a t ra nscilipl it woold be in evidence my f ile only has the lineups previously su pplied

He said cherk with the North Las Vegas Police Department We do not appear to have it

Gien

From Glen O'Brien

Sent Thursday April 26 2018 250 PM

To Jeremy Baron

Subject R E R icki e Sla u gh te r d iscove ry

Jeremy

I'm shorthanded attorneys this week so I'm covering a bunch of calendars I spoke with Bart Pace and fie

believed we had sent everything we had
I
will pull the file and verify that but have not done so yet

Glen

From Jeremy Baron

Sent Thursday April 19 2018 252 PIVI

To Glen O'Brien

Subject Rickie Slaughter discovery

Glen

Thanks for taking my call just now I'm attaching

1 A copy of the subpoena packet we served on your office in December which includes my discovery

motion and the Court's order granting it

2 Bart's January 2 production

3 and 4 Bart's January 24 production a cover email and an attachment

5 A copy of the document that I described over the phone as the second photo lineup in this case

The discovery motion itself should hopefully give you a little context for all of this but if you're confused

about anythingr please feel free to call or email and I'd be happy to describe what's going on in greater

detail

App. 3661
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EXHIBIT 126

EXHIBIT 126
EXHIBIT
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lik 4

3
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all of the expert reports that are referenced by the

experts If they're missing anything I'm not aware of

any thcy don't have So to that extent I don't know if

that cures their motion but it seems to me that would

cure any potential problems with their motion

THE COURT Ms Bush

MS BUSH Well your Honor the issue is

that there are reports I have an expert report

regarding bullet fragments and the gun but it's my

understanding that the State doesn't have the reports

back so that's why 1 don't have copies of those regarding

any DNA testing

MR DIGIACOMO I gave you one report

related to DNA testing that relates to the hairs on the

gloves There was insufficient genetic material for

complete DNA testing I don't know if there is going to

be another report generated from the shoes but my

understanding is there wasn't any biological material for

testing

ms BUSH That is correct We did get

the hair report We received Lhis iast Tuesday late

Tue5day afternoon when he picked it up from his office

Then for the gun fragments if there is any

additional reports from testing that were recently

completed we didn't receive those

App. 3667
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I

2

3

I

6

8

9

10

11
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13
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15

16

17

18

19

20

21

22

23

24

reports Judge

DNA

MR DIGIACOMO I don't have any other

THE COURT That's in regards to the

MR DIGIACOMO DNA on the shoes

MS BUSH That's correct

THE COURT The bullet fragment testing

that was done those reports have been disclosed Are

there any other expert reports anywhere

MS BUSH Hair

MR DIGIACOMO For the record those

reports on the bullet fragments were in the original

discovery I know Ms Bush didn't have them I know Mr

Slaughter had them for better part of 5 years

The DNA report was actually recently generated

Apparently while I orally told her Ms Bush awhile

back what the results were she didn't have the report

itself I provided it to them on Tuesday

THE COURT From what I'm understanding

trom the reports is there is no DNA to include or exclude

on anybody

MR DIGIACOMO Correct They are what

they are

THE DEFENDANT I don't have them

5

25
1

THE COURTt Well your attorney is going

App. 3668
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get them If she doesn't already have them

THE COURT So the motion to Ms Bush

anything else you want to say on the motion to strike

notice of expert

MS BUSH My main purpose was I wanted

the record to be clear We didn't have this repcrt At

the time we filed this the trial was right around the

corner

THE COURT Understood

I will note that the notice of expert was filed back

on November 10th which was certainty within the

appropriate time period CVs were provided To the

extent some reports were done years ago there has been

attorneys and then Mr Slaughter was pro per then we came

back on on appeal and now we have new folks involved in

Lhe case so there is a voluminous amount of discovery

I'm sure I don't think there is any grounds to strike

the experts based upon what's been stated so far So

I'll deny the motion as to that

The other two defense motions

MR MCDONALD The motion to dismiss if

the courL would entertain that motion at this time

I don't know how much more argumenL the court wants

to hPar on this

THE 1OURT Let me ask this I can't

0
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of DeQuan Richards DeQuan Richards photo iineup is

included in the 6 pack The 6 pack was shown is the

victims The records have shown they were shown to the

victims Pnd then none of the victims picked DeQuan

Richards out
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nothing that was failed to be preserved

MR MCDONALD What has failed to be

preserved is when where who what they were asked I

don't know what they were asked What comments they made

when viewing these Those are normally written on here

The court knows that Mr DiGiacomo knows that We

all have been doing this for too many years to count now

Not only is Richards in here but Mr Slaughter's

booking photo from June 28th or June 29th is in here A

failure to pick him out is important

There is 5 lineup arrays here There were 6 alleged

victims Did two look at the same one we don't have any

of that information for a failure to preserve

THE COURT Well

MR DIGIACOMO Just because I have these

blank photo lineup arrays doesn't mean that it's been

sufficiently preserved Potentially exculpatory evidence

has not been sufficiently preserved for us to use jIn

trial How can I sufficiently rebut anything someone says

when he gets on the stand and says now 5-and-a-half years

late

THE COURT Well you can ask questiona

about it I don't think this is a faiiure to preserve or

destroy evidence The evidence is a photo lineup and

that's there
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17

I don't know how you can make that as a conclusive

showing or at least a preliminary showing necessary to

hold an evidentiary hearing on the word Ford even if it

was necessary Judge So T'11 submiL it

MR MCDONALD Briefly your Honor

Mr Young did pick Mr Slaughter out What Detective

Prader fails to tell a magistrate is Jennifer Dennis who

is also there present saw the two suspects in the house

did not pick him out

Now apparently this sloppy record keeping of North

Las Vegas is showing photographic lineups I don't know

else might have looked at the ohotographic lineups There

were four other people who did not identify Rickie

Slaughter as in the house on that day and time But

regardless he's correct

Mr Young did pick him cut I know for a fact

according to a release represented in a report by

Detective Prader Jennifer Dennis did not pick him out

She looked I believe at the samc lineup that Mr Young

looked at And that again is an old booking photo of Mr

Slaughter not the booking photo that was used

subsequently sometime after his arresL

As far as the r-eport by Detective Prader he writes a

report but it's n-ty undefstanding in looking at the dates

of the reports that he writes that report after he
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They're prepared for your case They're asking me

for a continuance because they think they need a

continuance to do more things on your case But you can

sit here and tell me there are these 10 motions they

didn't file I wanted them to file that's not what drives

the whether you get a new attorney

THE DEFENDANT I understand that

There's allegations of a break down in communication

between me and my attorneys

THE COURT I've got a feeling you would

have a break down in communications with all your

attorneys because that's just the way this case has gone

over the course of time So I'm not going to let you

jockey the trial dates by filing a late motion to

substitute counsel saying they're breaking down in

communications with me

MR SLAUGHTER There is alibi evidence

that was discovered by James Compton ph the original

investigator on my case when i represented myself back in

2005 that supported that He's found a transcript of the

guilty plea hearing on page 3 and 9 these I have been

trying to tell my attorneys to find these alibi witnesses

and speak to Compton about it and investigate into that

but they I can't talk to them I'm being berated to

talk to them I have to send letters from the county

App. 3685
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jail which is why I filed a motion today I haven't

talked to them in over a month Trial is around the

corner This aiibi is very very important to the case

and corroborates the statement identification of two alibi

witnesses

THE COURT I'll leave it on for Thursday

If the defense feels they need to file a motion to

continue they can file a motion to continue

I don't need a written response You can respond

Thursday when we take up the trial date at that time

MR MCDONALD Do we bring it on Thursday

if wc file it with the clerk

THE COURT Set it to me before Thursday

so I can read it

MR MCDONALD Sorry What I meant was

file with the clerk's office and calendar it after the

calendar call

THE COURT I'Ll put iz on calendar call

for Thursday the motion to continue Just get me

someLhing in writing

MR MCDONALD Just a procedural

question

THE COURT Understood

MR MCDONALD We'll get the courtesy copy

25 to your Honor

App. 3686Docket 82602   Document 2021-21088



a

0
Case 316-cv-0072 0 CJ-WGC Document 18-13 Filee102117 Page 25 of 26

I

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

11

is

19

20

2 1

22

23

24

25

THE COURT Okay See you Thursday
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Case 316-cv-007 10J-WGC Document 15-14 Filed w 217 Page 4 of 5

I

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT RE 247730
DATE 81204 POLICE REPORT PAGE 3

TIME 415 NARRATIVE PORTION OF 4

I

I

ON JULY 1 2004 1 COMPLETED A PROCESSING REQUEST AND FOREWARDED SAME TO
THE IDENTIFICATION BUREAU REQUESTING THE GUNS RECOVERED IN THIS CASE BE CHECKED
FOR LATENT PRINTS CSI BRADY PROCESSED THE GUNS A14D ONLY ONE NONE COMPARABLE
PRINT WAS LOCATED SEE HER REPORT FOR DETAILS

I ALSO COMPLETED A REQUEST FOR GUNS AND BULLET FRAGMENTS BE SENT TO THE
LAS VEGAS METROPOLITAN POLICE DEPARTMENT FORENSIC LABORATORY FOR EXAMINATION I

REQUESTED THE BULLET FRAGMENTS RE COMPARED TO THE GUNS RECOVERED I ALSO

REQUESTED THAT IT BE DETFRMINED WHAT TYPE OF GUN THE BULLET FRAGMEN TS WERE
FIRED FROM

ON JULY 2 2004 1 RESPONDED TO THE VICTIM'S RESIDENCE JENNIFER DENNIS
CONTACTED ME AND SAID T14AT SHE HAD LOCATED A BULLET HOLE IN THE KITCHEN FLOOR
WHERE HER HUSBAND IVAN YOUNG WAS SHOT I EXAMINED THE FLOOR AND SAW WHAT
APPEARED TO BE A BULLET IMPRESSION THE BULLET IMPRESSION WAS LOCATED WHERE I

INITIALLY SAW THE POOL OF BLOOD ON THE NIGHT OF THE INCIDENT I LATER REQUESTED
A CRIME SCENE INVESTIGATOR RESPONDED TO THE VICTIMS RESIDENCE AND TAKE PICTURES
OF THE BULLET IMPRESSION CSI FISHER RESPONDED AND TOOK THE PHOTOS

ON JULY 20 2004 1 REQUESTED THE FILM IN THE CAMERA RECOVERED DURING THE
SEARCH WARRANT BE DEVELOPED I WAS ATTEMPTING TO LOCATE SOME PICTURES OF
SLAUGHTER AND HIS ACCOMPLICE NO PHOTOS OF THE NATURE WERE LOCATED

DURING THE INITIAL INVESTIGATION OFFICERS RECEIVED INFORMATION THAT A
SUBJECT IDENTIFIED AS ERRICK HAWKINS FIT THE DISCRIPTION OF THE SUSPECTS
IDENTIFIED DURING THE ROBBERY

I LATER CONTACTED HAWKINS AND SPOKE WITH HIM ABOUT WHERE A WAS ON JUNE 26
2004 HAWKINS TOLD ME THAT HE WAS AT A FAMILY GET TOGETHER AT HIS AUNTS
RESIDENCE HE FURNISHED ME WITH HIS AUNTS NAME URSULIA CHRISTMAS HER ADDRESS
2301 MAVERICK ST HE ALSO GAVE ME HER PHONE NUMBER G38-9536 SO I COULD VERIFY
141S STORY HAWKINS DID NOT SPEAK WIT14 A JAMAICAN ACCENT

I CALLED CHRISTMAS AND SPOKE WITH HER SHE TOLD ME THAT HAWKINS WAS AT HER
RESTOENCE ON SATURDAY TUNE 26 2004 SHE SATD THAT HE REMAINED AT HER
RESIDENCE UNTIL EARLY SUNDAY MORNING

DURING THE INVESTIGATION THE NORTH LAS VEGAS DETENTION CENTER MONITORED

SLAUG14TERIS PHONE CALLS DETENTION DETECTIVE TODD WILLIAMS SUPPLIED ME WITH THE
CALLS MADE BY SLAUGHTER DURING THESE CALLS SLAUGHTER TALKED WITH TIFFANY
JOHNSON DURING THE CALLS WITH JOHNSON SLAUGHTER TOLD HER TO TELL THE POLICE

HE CAME TO PICK HER UP AT 7 PM DURING CALLS MADE TO AN UNIDENTIFIED MALE HE
SAID THAT HE WAS GOING TO WAIT FOR A GOOD OFFER FROM THE DTSTRTrT ATTORNRY

BEFORE TAKING A DEAL DURING THE PHONE CALLS HE TALKS A-BOUT THE GUNS THAT WERE
FOUND AND HOW TO CREATE AN ALIBI TO EXPLAIN PHERE HE WAS ON THE NIGHT OF THE

ROBBERY
DURING THE INVESTIGATION I CONTACTED ONE OF JOHNSON'S CO-WORKERS JEFF

ARBUCKLE AT ELDORODO CLEANERS ONE JUNE 26 2004 ARBUCKLE SAID THAT HE WAS
WORKING WHEN JOHNSON GOT OFF WORK HE SAID WHEN HE LEFT WORK IT WAS 715 PM AND

records bureau processed ser no detective bureau processed ser no
SCARFFD-ENTSE 1259

super-visor approving ser no officer reporting ser no
FITZ HOWARD DOUGLAS 0652 PRIETO JESUS 0674
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12 CD4

I A T
I

I C 1 1 I ll lt N 1

App. 3738



Case 316-cv-00721-FZCJ-WGC Document 15-4 Filed 080217 Page I of 3

EXHIBIT 4

EXHIBIT 4
EXHIBIT

34

App. 3739



ZIEF
ANU

POLICE WHR
E47ISATIVE

ureausiuni

RTH AS VEGAS POLU

1 Ve ILI
I

I l

lowp

ADW

7 RA 113 N

hum
WT

MLLI

Fi

DFKANDED spc IT

P 1 I
1 1 D F 7 7

ll CLMM
F p I ONAA Wf

E i

OVERE2 vi

posTION

t o

REF

lucwton 362 Nl Pechod 62 C

51L 1225 MbEYANTWNY

i

170 E ff

R E F1

App. 3740



qw
ASE 04-01511-0 N C P TTi L-AS PC F T CE DE Pli I Fl T FL 7 F

DATE 6 3 C 4 PAIIC REPO
1 Tjl5 4 5 NA j

1 C C Q cTi I F R 07 7 i C S FP F D I 2A D f I R
i AS TO ASSIST

CNDITIC N AS SDON AS

7S 21 S p L 1 C 71H i FA C 1 A L 7
Cl

T C JL 1 1 I
F'Tl PRT BAC'K Y

YOUINI TC Lr 1AL CEEN ER S TR_A'L U PEUS TREA-1

ONE Cl T 4E

THE P015ULA CE Tll WAS TPPUNSP F F NL ViCT 1l 7 DEN I Pi-J AC

11 T'r S 0 E Ro j sOF J_T TI-47-7 A V R V M I

NCIDENT TZF Wl LL E TO

E 7 F I 1171 YC3 WAlz U7 7DE C0_NTR 7 WAS AS-KED PY DI

I
I

S A TJ U RE Z Y 0 6 i5 3 A T E 7 T 19 11 U D U1 S C i

N 7
71D R 1 7 7 T LTS-E T TjE RING TTNESSI S

7777 IllF 1 A7 I TTI aNCE METN c E A R R I 11 E p a
L I P 11

YROM 24 LT NEDED IfE A LrALL PT7'l H MA F A_D

CopEj Jr Z I J3 711 T L FS-iPT IT ATPAR7j7 TO BE THF
EVIDENTfATZY V'ALUE SO I T

S I1D N
1

7

Al 71D lvA L 1 Nc TH DICITIDR C AND

lil C RM 70Ml S

1
f

F IN
T I H LP I R

01 1 T 1VS TO L

FA A Fl F R C N N 1 L H zYD E D 1IE Z ZLT S T I C CON T A N 11 R H D L L I C A S 1 IA

17FLAT ALS2 APPIT AFD 13H TH JTICKEI-Nl FROM AL

E'D T il M 2 L
I

P IjA L E S

TPE'l STARTED TALFI

TjKilj13 OUT K I N S 0 N C AP S Ill R

1ST D i IEY V V 7 T

ME AND SAR-ED AS11 ltv

H_11 AT11-ID FZ

M I N E I H Z Y 2P AJ L D F T P 7

CCjUT L SE A TITI J R 1 NG 711

7 FTTO OF YCN S ENDS AR 11 V 1 D VA RE 1TJLLED 147T THE T J LC

NOT KN3W Wlf D THEP YOU1 1-C 1-OLD M f-ITE TllOUL31il ZhE S7 Sj F7C

A IEC-KICARD 11T UNK Tle TF T E W3 TA-KEN 114EN TO'D N7 Zl-iATf-l-L 7

THE M Wl-H DFj L'j OVEj 1 C HIM P-ilL3

MALE T1EN SAID HyVE YOU EVE R OE OF THE

C 0 p P IF R

VERY

S CUT

Tl NCE
W7 KlCWSKl TO CLLOW

IL LAL1-11 7 FACE T T 7 TI J
T JLj 71

LZ PMS TrEN FLED

YCJNl 70D Y-F T9ikT HE 1 r-DR A FACT TH F P-31M 4ill lf DRE_Ai LCKn LNrl A

F 4UJ71 F TO7AI 1TCAN ACCEL NA_l THE7 SFOTEF 7IAT WIT'CU'l DR AR
NTIPY T4F_M 7H YOUNC TOLD 4E 1IF 3 GUS 5UT COULD ONLY

2 1-117 1 I 7 E eTIFY T'WC 01W HEM ON12 N'AS 1 3O AUTC PN f E I

ADYLJURNED Tl TIAE CF'7F DF Tll s3i_CrD-lN H 12 R E 7 R M

I T T EUNI'll T Ti T 7 T7

7N OVEP TO HEF A I'li

N10 ATTACH ENTS

I SHD7 TRiK'lN1 PTM IN iAL FVF TFAR H-1 7 C
D 1 1 N T0 A H L E

S CA P Fl7 11 IS E

rTi T-T7V 7kOY E ERYDNE 71 PHF

App. 3741



Case 316-cv-00721-RCJ-WGC Document 41-2 Filed 05117 18 Page 1 of 2

EXHIBIT 250

EXHIBIT 250
EXHIBIT

35

App. 3742



Case 316-cv-00721-RCJ-WGC Document 41-2 Filed 051718 Page 2 of 2

Incident Description for Ticket Date 589729 20040626

Close

Ticket Number 589729

Date 6262004

Time Received 1911

Unit 4B81 091 1334 HOYT MARK

Incident 433 BATTERY Ofr2

Pers Rptg 911 C290 4 223 1 ERMON Disp 1635 RANDOLPHIE DRIS

Location 2612 GLORY V I EW Call 1635 RANDOLPH EIDRIS

Nbhd APT AIRPORT Al ADAM I

Priority U

Time Received 1911 Dispatch 0000 Arrived 1915 Completed 2120

Case No 04015160 Self In it N Assisted N Disposition 2

Description

HMA WAS SHOT AS A RESULT OF A 4 07 LA Y ING ON TH E BED INS DE OF A BV
HOM E E VASION NO ON E KNOWS WH 0 TH E SU BJS A REPR A DB H E WA S TI ED U P AND

PUT IN ANOTHER ROOM TIL 5 MIN AGOGRN VEH UNK PLATES PARKED PAR WAY LS

HEADING EB ON GLORY VIEW PR ADV SUBTS HAD 4 413'SUNK DESCRIP ON 413-S

FD ADV SUBJ SHOT IN CHEEK 1NEH IS DRK GRN 4DR POSS PONTIAC GRAND AM
CODE RED 1914 HR9 M PD A DV 19191 1933 DE M A RTINO A DV 193 6M EL PRIETO PG D

I D REQ 1914 H RSCODE GRN 1921 H RSf1jP1O POD 1937 ADV 193 9193 HPRI ETO A DV

CODE RED 20091-IRS GRN 2012HRS YOUNG VAN 05 211973
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Case 316-cv-0072

16-IJ

WGC Docwiierit 15-13 02117 Page 21 of 4

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT REF 246634
DATE 81204 POLICE REPORT PAGE 1

TTME 415 INVESTIGATIVE PORTION OF 3

INCIDENT FOLLOWUP

classification additional information
OBST A P0

invest bureausunits notified

location of occurrence rpt distD5 neighborhood CBC
1301 LMBE DAVID 5 CENTRAL BUSINESS CENTRAL

from date time to date time 1 report date time

62804 2300 628 04 2300 70604 1S19

hate crime NO 1 gang related NO I fingerprints NO

routing 1 prosecute prop report vehl report arrest rpt attach
CITY ATTY YES L NO NO I ADULT ONLY YES

METHOD OF OPERATION
residential type target security

non-residtl-type target security

entry location
exitlocation

method
method

suspect actions
A B C
D E F
G

I-UNFOUNDED N0 CRIME-0 SUBMITTED DA 5 I-RECLASSIFY 10
I-JUVENILE 1 ADMIN CLEARED 6 VIC REFUSED PROS 11
NON DETECTIVE CLR 2 EXCEPTIONALLY CLR 7 AFFIDAVIT 12

DETECTIVE ARREST 3 SCREEN CLEARED 8 I-CADA DENIAL 13

I-SU13MTTTED CITY ATTY-4 NO C_HGS FILED NCF9 I I-OTHER 14

SUBMITTED US ATTNY-15

RECORDS

class code ucr i sid number date ser no i date ser no
enter cleared

scope scope

records bureau processed ser no detective bureau processed ser no

MENDEZ LUZ M 0985 1

supervisor approving ser no officer reporting ser no
DEMA RTINO FRANK 0755

1 PRIETO JESUS 0674

App. 3759



Case 316-cv-0072

Ic
WGC Document 15-13 Filecl602 17 Page 3 of 4

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT REF 246634

DATE 81204 POLICE REPORT PAGE 2

TIME 415 PERSONS PORTION OF 3

I

name of person 001 type S 1 occupation susp id
JCHNSON TIFFANY SUSPECT DRY CLEANERS YES

sex 1 race B hispN dob I age I hgt wgt hair eyes bld cmp
F 1 BLACK M1984 20 505 1 170 BRO 1 BRO 1

alias-aka
alias-aka

birth 1

SSTI 18985 Mf no

addr LV NV 89110 459-1320
businezs

descriptors
descriptors

records bureau processed ser no detective bureau processed ser no
MENDEZ LUZ M 0985

I

supervisor approving ser no 1 officer reporting ser no
DEMARTINO FRANK 0755 PRIETO JESUS 0674

App. 3760



Case 316cv-0071-1 i
J-WGC Document 15-13 Filed 402 17 Page 4 of 4

CASE 040151GO NORTH LAS VEGAS POLICE DEPARTMENT REF 246634
DATE 81204 POLICE REPORT PAGE 3

TIME 415 NARRATIVE PORTION OF 3

ON JUNE 28 2004 A SEARCH WARRANT WAS SERVED IN CONECTION WITH AN ATTEMPT
MURDER ROBBERY INVESTIGATION THAT OCCURRED AT 2612 GLORY VIEW DURING THE

SERVICE THE SUSPECT RICKIE SLAUGHTER WAS ARRESTED HIS GIRLFRIEND TIFFANY

JOHNSON WAS ALSO CONTACTED AT THE APARTMENT DURING THE ARREST
AFTER THE ARREST JOHNSON WAS INTERVIEWED AT HER APARTMENT 3801 E

CHARLESTON 114 DURING THE INTERVIEW JOHNSON TOLD US THAT SLAUGETER HAD COME
TO PICK HER UP ON THE DAY OF THE INCIDENT AT 7 PM SHE SAID THAT WHEN HE CA-ME

TO PICK RER UP NO ONE WAS WITH HIM AND THEY WENT HOME AND PLAYED VIDEO GAMES
SHE WAS TRANSPORTED TO THE POLICE DEPARTMENT AND SHE CONTINUED TO TELL ME THE
SAME STORY

ON JUNE 29 2004 1 AGAIN CONTACTED JOHNSON TO GET FURHTER INFORMATION I

CONFRONTED HER ABOUT THE TIME SHE SAID SLAUGHTER HAD PICKED HER UP I TOLD HER

THAT HE WAS IDENTIFIED AS BEING AT THE CRIME SCENE BY SEVERAL WITNESSES AFTER 7

PM I TOLD HER THAT SLAUGHTER COULDN'T HAVE PICKED HER UP AT THAT TIME JOHNSON
THAN CHANGED HER STORY AND SAID THAT SLAUGHTERR PICKED HER UP AT ABOU'r 730 PM
JOHNSON WAS CAUGHT IN A LIE WHILE TRYING TO PROVIDE AN ALIBI FOR SLAUGHTER
SHE ALSO TOLD ME THAT SLAUGHTER HAD MORE MONEY THE NIGHT THE INCIDENT OCC-URRED
WHEN SHE KNEW HE ONLY HAD 70 DOLLARS T14AT MORNING MORE INFORMATION SHE FAILED

TO FURNISH ON THE NIGHT OF THE ARREST
BECAUSE I BELIEVE THAT JOHNSON IS SOME HOW INVOLVED IN THE ATTEMPT MURDER

AND ROBBERY I DECIDED NOT TO ARREST HER AT THAT TIME HOPING TO GET FURTHER
INFORMATION SO THAT I COULD CCNNECT HER WITH THE CRIKE

ON JULY 6 204 1 CONTACTED JOHNSON AT 715 NORTH NELLIS AND PLACED HER
UNDER ARREST FOR OBSTRUCTING A POLICE OFFICER SHE WAS GIVEN HER MIRANDA RIGHTS

AND TRANSPORTED TO THE POLICE DEPARTMENT FOR QUESTIONING DURING THE INTERVIEW
JOHNSON NCW REMEMBERED THAT ON THE NIGHT OF THE ROBBERY THERE WERE SEVERAL
PEOPLE IN HER APARTMENT WHEN SHE CAME HOME JOHNSON SAID THAT WHEN SHE CAME
HOME AFTER BEING PICKED UP SHE DROPPED SLAUGHTER OFF AND WENT TO HER
GRANDFATHERS RESIDENCE JOHNSON SATD THAT SHP CA-ME HOME LATER AND T14ERE WERE
SEVERAL PEOPLE IN HER APARTMENT ALTHOUGH SHE ONLY KNEW ONE OF THEM SHE ONLY

IDENTIFIED JR A NEIGHBER THAT LIVES IN APARTMENT 111 SHE SAID THERE WERE

THREE OTHER PEOPLE THAT SHE DIDN'T KNOW
DETECTIVE MELGA REJO AND TRANSPORTED JOHNSON TO THE NORTH LAS VEGAS JAIL

FOR BOOKING WHILE IN ROUTE DETECTIVE MELGAREJO CONTINUED TO TALK TO JOHNSON
AS HE TALKED WITH HER SHE ADMITTED TO KNOWING SOMEONE ELSE AT HER APARTMENT

THAT NIGHT JOHNSON SAID THAT HER COUSIN'S BOYFRIEND MACK WAS THERE ALTHOUGH

SHE DOESN'T KNOW HIS REAL NAME
IT WAS APPARENT THAT JOHNSON CONTINUED TO LIE FOR GIVING FALSE INFORMATION

THROUGH OUT THE INTERVIEWS OBSTRUCTING THE INVESTIGATION
JOHNSON WAS BOOKED IN THE NORTH LAS VEGAS JAIL FOR TWO COUNTS OF

OBSTRUCTING A POLICE OFFICER
ATTACHMENTS TWO CITATIONS

records bureau processed ser no t
detective bureau processed ser no

MENDE Z LU Z M 0985

supervisor approving ser no officer reporting ser no
DEMARTINO FRANK 0755 PRIETO JESUS 0674

App. 3761



Tiffany Johnson DR04-1516fl 7120 2004

Q You've been thinking Tiffany you've been thinking Bey listen to me

3 Tiffany do you know what happened the ntheT night

4 A No I dor1

5 Q Key but you know that something happened Wait you know that no you

6 know 1hat something happened Ciat night Then you remember wait yes you

I do because you know when it happened and nobody told you when it

8 happened

9 No body to Id you when it happened And hey I ook nt me Ti ffany di d you want

10 to be in li-ouble for something tbal you didn t do Wait do you want to be in

I I trouble ibr something that you didn't do Do you Hey look at ine Tiffany

12 Hey I ool at rn e tal I me about what h appened th e ol her night

13 You guys planned it together hah Yes you did okay you know what goes on

14 and you know what he doe You guys planned it together Were you sitting

15 in the car wailing for him out there

I A Sitting where

Q When he went in thef c and bopp ed those people

18 A NO

3f Q Well listen I tell you what happened look at me took at me I'll tell you

20 what happened Slater wbal is his first name

21 A Tick

22 Q Okay R icky and somebody else went over w a p I ace on Glory Vi ow

23 okay L-hey went in the house and they robbed and they tied up the family

24 Okay are you listening And during the robbcry they shot somebody in the

25 face

26 Okay now do you understand Okay and they Nvere identified when they were

27 cl iving your car Now you know what is going on

28 A No that'vou tell me

29 Q Okay yala know what is going on now right Okay so do you see what is going

31 took somebody tried to Id I I somebody and Ricky was i denli ftcd as the one

31 that did it

I F-Exww

39

App. 3762



f Lrl

C I
I I I

illLAA
I

1
I I

i It

App. 3763



THAnjoblason 2

0 i t1nis

ON Y00 go
Wad and JAY was okj-y I tul yoI ifycli

t ohos bnm
rcporl

Mee Ivu arc jus as he I cs tha dl

C

AVAQW

you LIt v Alo11 lh t T-clh C Did rcn UI-Tnc

sme unmv You J'00 he Cam homc ON ema many dial AgN

69 k-70 tha

A

Urontelogible 1 don know 1 MA Lmmv i 011r ab lj all nf hat 1

a Cf hat

A n2bi aqd i o bolcv I tD that

D NO 151601 7CW2004

i tlu Jos IC tcil I

MR do NVU ask heynown did Vu do ajo I jL

hK AUs he ayq he 6es ifhiTp is not io Am NA21ev

hoppem

Ele sys s Jocs

u d v o i

I c o'id ic Ihai xhammr ho does 021 A MA none of m budness

So do ynu em sm he hm on MY

YCS

Aj me 0 CH Poo In h VU V kv you My ow ht hanys out VIT

M No mo a nmne who is one of his be AM thal hu hangs out Mi

11 c d own i
1 h avc w ty num liands

Okay the one guy Wat he hougs out WIM Of

140 hangs OUT mill I g1j that lives Am Win

App. 3764



q hoe do he As wx

kU 1 i 1 OF S01IMPAP

OWN KI

t 2 I i

wof Ma And w

N450Y WHO is A Am

nn du-yiL th

vo u

J I-tkc c u u 14-C j oI u o

faW

Even USOMAV

I IS

VS kWh My

hiio ou i ncw

bit Wi

App. 3765



INQU

vv tl t f

Ohnsou 2

said 0

7 to 7

WOH t

DRP 01151 H

haapenm a guy i

s Syn do ca Aid how i

A SaWN

0 1 S I t
1 a yo KI 10 V

I

I

Iztl

Fhat is not Var 1

at

1V h F 1 L

I I It C i 1

ConverSOM

Qlr

WWON

S I OTPOW 10 ddvkg I

C C D o I J i v a I I owl

when hv tons to JSol i-o-j Vjt ac oi 1 td i-J

rS 5vi Vc out MyLever Oppaned KA By

Mg thic wh I MUM WoMpme MCI Kim

Joi-me wS dn vno

Tins is Ow f ist Amc I hwT

to own W

I don't k

wAssrohbyabun

qu la Icy USC if jic J
I Cppcj for

1 C volk th'it rllx i n AI'd ban
I OM and gm hor ann

HAd on vnu ym w nZwk that molving Kat 1

ou Said Olj xtw J ot

YUU no Mooms

L J I

shoct onbo

App. 3766



I

kli li i

W

l it

v i k u1

a r3mw but Am ter vcp

Jup kcp t

conyvis 1 CTEne anu IWIv use a Wi

W26

i ta lu V

ly N cheQ Vill vauf MAWk 111 Am Ij Cnac

Oil MW WAvvMc OU Maso

DRK

LI Y co 1 t I n c 1 I

c cct OaL iln Ie

6 is vur bass down I

WM WI

1 p vh i

do 11v 6 i
i lc

App. 3767



riffilay Johnson 2 DR 04-15160 42W2004
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Tiffany Jobason S 2 DR 04-15160 7152004

7 Okay th4 date is June 29tb year 2004 the intervit-w is being conducted on

3 Tiffany Johnson case number is 04-15160 Okay kind of want I'm sorry

4 1 wanted to tell me about Saturday

5 Kind of the whole day when you got up that morning And just kind of what

6 happened in the sequence of events through the day And then tell me how

7 you remember what happened

a A I got up got dressed took my baby to my grandfather's house arid went to

9 work Took my friend to the baak

I Q VTho is youx friend

I I A Tier riame is Kate

I 0 Q Okay speak a ii tile louder so we can hear you

13 A And I came back here I left here about like probably 1230

14 Q What time did you go to work

15 A Seven o'clock in the moming

I si Q Seven o'clock And you gel a lunch break is that why you lcfl at 1230

1
A No

is Q So you R ft at 1230 though

19 A I came back here to take her to I left to take my friend to the bank

20 Q Then what happened

z i A nen I ctime back here and then I went back to work

Q Okay then what okay what happened when you went back to work Did

21 Mcky take you

24 A Yes

25 Q Yes

16 A Yes

17 Q Okay and whet happened you got to work about what time

ig A One o'clock

Z9 Q One o'clock okay so wb at happened then what timc did you finally get to

0 pkk you up that day What firne did be come whal time did he actually

I I come

I
I EXH1131T

40

App. 3773
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712012004

Unintelligible All right sit down Since on the night of the arrest and all

of this time that has comc by pretty much we've talked a couple of times

And before I I am going to advise you of your rights you have the
Tight to

remain silent Anything you say can be used against you in a court of law

You have a right to an attorney present during questioning If you cwmot

afford an attorney one will be appointed to you free of charge Do you

understand

Yes

Okay do you ever think about what you arc gaing to do with the rest of your

life

Yes

No seriously what kind of plans do you have fOF YOUr future YOU going to

svhool

I was

What Nws you doing when you went to school 7

Studying medical

Okay what kind of mcdical

Healtb information

Okay was it just to work as some type of clerical person in a hospita 2 Where

you just work with paperwork or were you actual ly going to work wi a

patients

A little bit of both

A little bit of both So it looks like you have something you want to do right

later on And now pretty much you slop doing it

It had to be put on hold

Arhy is that

I don't hive no way to get to school

I don't remember you going to school when was flie last time you went to

school

Before a of this happened

I ExtalT
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Case 316-cv-0072
OOJ-WGC

Document 15-8 Filed 217 Page 3 of 8

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT REF 246305
DATE 81204 POLICE REPORT PAGE 2

TIME 415 PERSONS PORTION OF 7

name of person 001 type S occupation susp id
SLAUGHTER RICKIE SUSPECT I

sex race B hispN lob 1 age hgt wgt 1 hair eyes bld cmp
M BLACK 1 1984 1 19 1 509 186 1 BLK 1 BRO

alias-aka birttl lace
alias-aka s 6W7827 Mf no

addr 3801 EAST CHARLESTON 114 LV NV 89104 1

business

descriptors
descriptors

name of person 002 type W occupation susp id
JOHNSONITIFFANY I WITNESS DRY CLEANER YES

sex race B hisp N dob age hgt wgt hair eyes bld cmp
F BLACK M1984 1 20 506 130 BRO 1 BRO

alias-aka birth lace
alias-aka ssn kkiS985 mf no

addr 3801 EAST CHARLESTON 114 LV NV 89104 3527213
business

It

descriptors
descriptors

records bureau processed ser no detective bureau processed ser no

MENDEZ LUZ M 0985

supervisor approving ser no officer reporting ser no
DEMARTINO FRANK 0755 PRIETO JESUS 06'74

App. 3799
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Case 316-cv-0072

1-4
J-WGC Document 15-8 Filed

116
217 Page 5 of 8

I

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT REF 246305

DATE 81204 POLICE REPORT PAGE 4

TIME 415 NARRATIVE PORTION OF 7

ON JUNE 26 2004 DETECTIVE MELGAREJO AND I WERE CONTACTED BY DISPATCH AND
TOLD TO RESPOND TO 2612 GLORY VIEW NORTH LAS VEGAS NEVADA 89030 IN REFERENCE

TO A ROBBERY THAT HAD BEEN COMMITTED AT THAT ADDRESS WE ARRIVED AND WERE
BRIEFED BY OFFICER HOYT OFFICER HOYT SAID THAT WHEN HE ARRIVED HE FOUND THE

VICTIM IVAN YOUNG SHOT IN THE FACE THE APPARENT VICTIM OF A ROBBERY IVAN TOLD
OFFICER HOYT THAT TWO UNIDENTIFIED BLACK MALES SHOT HIM IVAN THEN STARTED TO
SCREAM IN PAIN AND WAS 190T ABLE TO GIVE ANY MORE INFORMATION

DURING MY EXAMINATION OF THE SCENE I SAW A PUDDLE OF BLOOD IN THE KITCHEN

THE APPARENT LOCATION WHERE YOUNG WAS SHOT THE RESIDENCE WAS IN DISARRAY CSI

BRADY ARRIVED AND PROCESSED THE SCENE DURING HER EXAMINATION SHE TOLD ME THAT

IT LOOKED AS THOUGH THE SUSPECTS MAY HAVE WORN GLOVES
OFFICER HOYT FURTHER QUESTIONED OTHER VICTIMS AT THE SCENE AND LEARNED

THAT TWO UNIDENTIFIED BLACK MALE ADULTS APPROACHED YOUNG AS HE WAS STANDING

INSIDE HIS GARAGE THE BLACK MALES FORCED YOUNG INTO THE RESIDENCE WHERE THEY
ROBBED AND SHOT HIM THE TWO SUSPECTS ONCE INSIDE THE RESIDENCE FOUND
JENNIFER DENNIS AARON DENNIS AND JOSE POSADA THE SUSPECTS TIED THEM ALL UP

WITH EXTENSION CORDS FOUND INSIDE THE RESIDENCE SEVERAL OF THE VICTIM'S
IDENTIFIED THE SUSPECTS AS POSSIBLY WEARING A RED AND BLUE SHIRT

WHILE AT THE RESIDENCE ONE OF THE SUSPECTS CALLED TO JOHN RYAN WHO WAS
ACROSS THE STREET VIS1TING HIS GIRLFRIEND AT JOHN SAID THE

IUSPECT TOLD HIM THAT IVAN WANTED TO TALK WITH HIM RYAN SAID SINCE HE IS A
RIEND Or IVAN'S HE WALKED OVER TO IVAN'S RESIDENCE RYAN SAID THAT AS HE

WALKED THROUGH THE DOOR LEADING INTO THE RESIDENCE FROM THE GARAGE ONE OF THE

SUSPECTS PUT A GUN TO HIS HEAD FORCING HIM TO THE FLOOR WHERE HE WAS BOUND AND
ROBBED RYAN SAID THAT DURING THE ROBBERY HIS WELLS FARGO ATM BANK CARD WAS

TAKEN RYAN SAID THE SUSPECT THREATENED TO KILL HIM IF HE DIDN'T GIVE THEM HIS
PIN NUMBER RYAN SAID THE SUSPECTS PUT A COAT ON HIS HEAD SO HE WAS NOT ABLE TO
SEE THEM ANY FURTHER RYAN CHECKED BANKS RECORDS WHILE WE WERE AT HE SCENE AND
FOUND THE SUSPECTS HAD JUST TAKEN 201 50 FROM HIS ACCOUNT

AS THE ROBBERY WAS IN PROGRESS JERMAUN MEANS CAME TO YOUNG'S DOOR TO SEE
ABOUT HIS VEHICLE THAT WAS BEING PAINTED BY YOUNG MEANS SAID THAT AS HE

APPROACHED THE TWO SUSPECTS WERE EXITING MEANS SAID THEY PULLED HIM INTO THE

RESIDENCE WHERE HE WAS TIED AND ROBBED OF OVER 130000 DOLLARS
DENNIS WAS ALSO INTERVIEWED AND GAVE SIMILAR INFORMATION AS TO WHAT HAD

OCCURRED DURING THE ROBBERY DENNIS SAID SHE WAS TIED AND PLACED ON THE FLOOR
AND HER HEAD WAS COVERED WITH A COAT SO SHE COULDN'T SEE THE SUSPECTS DENNIS

SAID SHE COULD HEAR THE SUSPECTS QUESTIONING JOHNSON SHE SAID WHEN THEY DIDN'T

LIKE HIS ANSWER THEY WOULD HIT HIM DENNIS SAID THAT SHE HEARD A GUN SHOT AND

COULD HEAR YOUNG GURGLING DENNIS SAID THAT YOUNG WASN'T SAYING ANYTHING SO
SHE THOUGHT HE WAS PLAYING DEAD

DURING HOYT'S INITIAL INVESTIGATION WITNESSES AT THE SCENE IDENTIFIED THE
SUSPECT'S VEHICLE AS A GREEN GRAND AM OR A GREEN FORD

records bureau processed ser no detective bureau processed ser no

MENTDEZ LUZ M 0985

supervisor approving ser no i officer reporting ser no

DEMARTINO FRANK 0755 PRIETO JESUS 0674

App. 3801



Case 316-cv-0072 4CJ-WGC Document 15-8 Filed w 217 Page 6 of 8

CASE 04015160 NORTH LAS VEGAS POLICE DEPARTMENT REF 246305
DATE 81204 POLICE REPORT PAGE 5

TIME 415 NARRATIVE PORTION OF 71 I1
ON JUNE 28 2004 1 WAS CONTACTED BY DETECTIVE DEVORE OF THE LAS VEGAS

METROPOLITAN POLICE DEPARTMENT LVMPJD HE TOLD ME THAT HE HAD RECEIVED

INFORMATION FROM A RELIABLE CONFIDENTIAL INFORMANT CI WHO HAS BEEN PROVIDING

ASSISTANCE TO THE LVMPD IN RETURN FOR FAVORABLE CONSIDERATION FOR OUTSTANDING
WARRANTS THIS CI HAS BEEN ASSISTING THE LVMPD FOR OVER A YEAR AND THE
INFORAMTION THE CI PROVIDED HAS RESULTED IN THE ARREST OF TWO SUSPECTS WHO WERE
WANTED FOR TWO SEPARATE ARMED ROBBERIES

ACCORDING TO THIS C1 THE CI OVERHEARD A SUBJECT NAMED RICKY SLAUGHTER
BRAGGING ABOUT HAVING COMMITTED A ROBBERY WHICH WAS BEING REPORTED ON TV THIS
ROBBERY WAS THE ONE WHICH HAD OCCURRED ON GLORY VIEW ON JUNE 26 THE CI

IDENTIFIED SLAUGHTER'S GIRLFRIEND AS TIFFANY JOHNSON THE CI FURTHER STATED
THAT TIFFANY JOHNSON OWNS A GREEN FORD TAURUS THE C1 SAYS THEY WERE SHOWN

THREE GUNS USED IN THE ROBBERY A 32 CALIBER A 22 CALIBER AND A 357 REVOLVER
CI STATED THAT WHERE EVER SLAUGHTER IS THE GUNS ARE NOT FAR AWAY

THE CI TOLD DETECTIVE DEVORE THAT RICKY SLAUGHTER LIVES AT SUNRISE VISTA

SUITES APARTMENTS IN APARTMENT 114 LOCATED AT 3801 EAST CHARLESTON CI SAID
THAT SLAUGHTER LIVES IN T14E APARTMENT WITH HIS GIRLFRIEND TIFFANY JOHNSON

PRIOR TO CALLING ME WITH THE INFORMATION DETECTIVE DEVORE VERIFIED THAT

JOHNSON DOES PRESENTLY LIVES IN APARTMENT 114 AND IS THE ONLY ONE ON T14E LEASE
HE ALSO VERIFIED THAT A GREEN FORD TAURUS IS REGISTERED TO JOHNSON WITH NEVADA
LICENSE 20IRKS DETECTIVE DEVORE ALSO CONFIRMED THE IDENTITY OF SLAUGHTER

AFTER GAINING THE INFORMATION I PROCEEDED TO CHECK SLAUGHTERIS RECORDS

THROUGH SCOPE I THEN ORDERED THE MOST RECENT PHOTO OF SLAUGHTER FROM THE LAS

VEGAS METROPOLITAN POLICE DEPARTMENT PHOTO LAB A PHOTO LINE UP WAS COMPILED

CONTAINING SLAUGHTER AND FIVE OTHER BLACK MALES SIMILAR IN APPEARANCE
I THEN CONTACTED YOUNG AT UNIVERSITY MEDICAL CENTER AND SHOWED HIM THE

PHOTO LINE UP HE LOOKED AT THE LINE UP AND IMMEDIATELY PICKED SLAUGHTER AS THE
SUSPECT THAT SHOT HIM HE SAID THAT SLAUGHTER SPOKE WITH A JAMAICAN ACCENT AND
HAD TWO GUNS DURING THE ROBBERY HE ALSO SAID THAT SLAUGHTER WAS THE ONE THAT

TIED EVERYONE UP IN THE RESIDENCE
DENNIS WAS ALSO PRESENT AT T14E HOSPITAL AND WAS SHOWN THE PHOTO LINE UP

SHE WAS NOT ABLE TO IDENTIFY THE SUSPECT
I THEN PREPARED AN AFFIDAVIT REQUESTING A SEARCH WARRANT BE ISSUED FOR

3801 EAST CHARLESTON APARTMENT 114 AND THE SEARCH OF A 1997 FORD TAURUS NEVADA

LICENSE 20IRKS JUSTICE COURT JUDGE DAHL SINGED THE WARRANT AUTHORIZING THE
SEARCH OF THE ABOVE LISTED ADDRESS AND VEHICLE

AT ABOUT 2200 HOURS THE SEARCH WARRANT WAS SERVED BY THE NORTH LAS VEGAS

SPECIAL OPERATION UNIT DETECTIVE MELGAREJO AND I ASSISTED IN THE SEARCH AND

SERVICE OF THE WARRANT DURING THE EXECUTION SLAUGHTER WAS LOCATED INSIDE THE

APARTMENT AND PLACED UNDER ARREST JOHNSON WAS ALSO LOCATED INSIDE THE

APARTMENT
CSI LUEVANO RESPONDED TO OUR LOCATION AND ASSISTED IN THE COLLECTION OF

records bureau processed ser no t detective bureau processed ser no

MENDEZ LUZ M 0985

supervisor approving ser no officer reporting ser no
DEMARTINO FRANK 0755 i PRIETO JESUS 0674

App. 3802



TIME 4 1 S I Nk1lZRATI'VE PCiPTTON

1 VV L 1 I
t 1 l 1 l d 4iii I 1

1-1 f

CASF 0415160 NORTH LIS VFOA P017-CE DEPARTMENIT REF 246305

DATE sz I Zoa POLICE REPORT PAGE

V YL 4LRNCE UljlklNG 3F o TTEMS LISTED ON TlF SET RC14 WPR_ANT WERE L10 ATED

IN 12E RESTDRNCE 71RT G T'HF SAPCl 1 ELUE SHIRT WAS LOCATED IN TiE APA-R-IMENT4 4 CAIIEPZ AT-ONG WTT T-APFR WORK LTS iD LrDER JOHIN-SON A14D SLAIIGTRR'S NkME
Yl NESSES AT T'14E SCEN7 SAID THAT ONE OF 14E SSl 77S 141AS POSSIL17 y 1 IEIAR-Nc A

BLUE SHTRT SO THE S14IRT WAS COLLE TED 4LL TL HESE ITEMS qFPT nTLFCTEl AS

FOSSTBLE EVIDENCE TlE 1997 FORD WAS TONED 1'0 T14F STATTON

7E 2T 7f j R Dlq
i

THE SCENE JOENSC2 14 W7AS N ADOUT THE HF ACTED

THOU Tl SlIE DIDN'T KNOW ANYTPINC SOUT Tl IOBBERY WHiLE Q0EsTlolNl-Lz73 HER sii

OFF
TATED THAT SLA JGHTE-R HA j PICKED TIER UP FP 1'01RK AT 1900 KOR WHEN SHE T

POLICE D77A ENT FOR

YORF OUESTIONING SAUCHTER EE WAS 111IISED CF 17TS MIRANDA RIGHTS AND

N Fj 1 A7Vj 0 TALK WITH ME HE TNl T
4

INIG THE S-S7ED THAT

HE 1TDN'7 K-NOW WLA T I WAS TALKING ABOUT
j L TTRST ON 7 OHNSON PURHT T J4NS0N AGAIN OLD ME TIFT 7 ST A'0l3vTF 1_1H F L

DROPPED HER CFF WORK AT kSOUT I PM Aj RE'J'U NELI C T TCK 7 I S EUP AT P l H

STILL INSISTE'D THAT SHE KNEW NO UH11IG A-SOUT THE Ty CIDENT AlER QUESTIONINTC SHE

WAS RANSFORY ET P7C'T TO HT7R RFSTPFNCF
T R7MAGAIN SPOKE WITH SLAUGHTER AND TOLD T-AT JE-oT20T T TOLD MF SLAU09TERI

ROPPED HER OFF AT WORK 1 FNTNDHD HITI HAT HE URING THE TIMEH'ER vEHICLE11 D

F T_jE ROBDERY ZT 2HAT POINT H2 SATD 14T HF WANTED ITS ATTOP11EY T27

TLERMINATFD 14E WAS THEN TRANSPORTED AND BIJCKFT 7N TF NL 7AiL

FOR THE ABCF TITSTED CTI_z RGES

BOTA JOHNSON AYD SLAUHTER WERE TRAI SPORTED TO

I URTHER QUESTiONINC

Ll 17
7UN E

FUR FR
A'f 7 Pvl Wli
STORY FID

TOLD ME THA F
SOT OFF 7ROM

I LATE R

A 6

29 2i04 I TACTED NSON AT HET-Z P_ESTD l ANJ IE HLR

U Hh THAT IT ASDVT POSSI-BLE FOR TO TTIAVEE P7 CKED HEP U P

TTIE R03BERY WS MMITTED AT THE SAE TIME SE NOW C'HAN El i
1 THAT SLAUCIHTER DIDN'T PICK HER Up JTL ABOUT 730 p-M S'HE MS

CNLY HA-D A-BOUT SFVN-Y THAT MORNING 1141

WORK HE HAl AN EXTRA HUNTURED DOLL i_R RiLl
CNTAC-IED 7JC771NJ JERMUN MF_LNS AT FIS REESIDENCE I

PHOTO LINE THAT CON
APPEAP_A_NCE I SKED 1

OF RORREP 1 T4l 4s

INTACTED NIELLS FAP

SUSPE7T 11E T 1117 TEAT FEE STPPMS C-JT AS SOMEONE if
7

14 111D

THE PlD 77'1 JCHN T 01XFDJZ 1_1

THE SUSPECT HE 70LID ME T11AT HE

TO YC'UN S PESIDENCE jLNI ONE

1 THEN

W EPE 70HN'S
3 I FAS I

records lbui-t-al l processed
ME Y_lELZ LU2 M

TIM CA-P-D N'AS UISED
FiR i 11 S

I

f N 1A

PlIr

R

H I

H M A 1
1

14E ONE TliJkl CAL
11VED SHOT Y I'D U-No

0 SECURITY A27-D S7_P KE WiTTE C14PTS mlYH LJ S CREDIT 1 7AIZD W

se nc
0 9 G 5

DEM7RTTNO 77ZJ7K G 7 5 5

CHOl_11El H I r1l T li E

N'07 SLAUGHTER TD TEI 0T 1-1 1 E R B L1 CK M AT FS S F Yl T

IF HE RECOGNIZED PNYONE IN T iE l S FROM THE N147
jOOKED AT THF PPOTOS AND 12ENTIFiED SLIJ'SHTER AS

A C_0IPLE OF BLOCKS DOVN T-1-ill

de-tective prcess

r I-cportng
PRIETO jESUS

TO li

T'T

I C

App. 3803



D 11 R T N I i S 5-L L UR 1C Nt

Cil I E D P C 1 Z

L 0 7'E

10 L 3 A'T S R

j F7 0 7 THE l 9l'll4T-f S17N7 i iR
7

I E
I NO 3LCCIT AS

7D 70R E Cl00

17
7

I AY 7147S

THL R C FRU
RY I C TDIDINC Ei Y L

71 FJ L

L i 1 L T l

DAT7
I V'W

S I ff C ER 1 2
TR

T U

WAILKEE ARON f 111 E

v
IDEAD iS

I T T Cr7 H 7

11j t I 7

I T15 17ACE AND

OKE'P 1-i-E

OT T F Z

FV T 7

T 7

TViEN 7INTI

T
j CAS 2T Cl111 1 U V

1997 FORT J0TRF s NEVAI lcEqqSE
T 1 I

F i TC C-S11 LU-7
ILOVES L J F III

EF Sl 1PPCIN TE RETINIK F 1PT FOR I

PLAD J TE

ENT

1

A77 v

T T V
j

F

TliE

11R 2'1rl 11'l14_RE E

TC77

P F iD 0 IT

I

F

l D 1 E CL

T
I W K E f

App. 3804



Lamb v State 127 Nev 26 2011

251 P 3d 700 127 Nev Adv Op 3

127 NeV 26

Supreme Court of Nevada

Robert Charles LAMB Appellant

V

The STATE of Nevada Respondent

NO 51457

March 3 20 11

Synopsis

111mckground Defendant was convicted by a jury in the

District Court Clark County Donald M Mosley J of first

degree murder with the use of a deadly weapon Defendant

appealed

Holdings The SUpreMC Court Pickering J held that

defendant's statement to police that I have a revolver but I

found if was admissible Linder the public safety exception to

the Miranda requirements

the State could use defendant's denials that lie knew the

murder victim his sister to impeach defendant's testimony

error that occurred when witness testified that murder victim

had previously obtained a restraining order against defendant

was harmless

testimony from murder victim's husband that victini told him

many times that she feared defendant would shoot her did not

constitute inadmissible evidence of prior bad acts

defendant was not entitled to a jury instruction on voluntary

manslaughter

the bail i ff s exchange wi th lie jury concerning the jury's note

for the judge while improper did not carry a reasonable

probability or likelihood of having influenced its verdict

Affirmed
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Before DOUGLAS CJ PICKERING and HARDESTY JJ

OPINION

By the Court PICKERING J

29 Robert Lamb appeals his conviction of the first-degree

niurder of his sister Susan He identifies a multitude of effors

from his first encounter with the police through pretrial

proceedings jury selection and trial to the mishandling

of a jury note during deliberations and finally sentencing

For the reasons befow we conclude that 1 the public

safety exception to the Miranda rule made admissible Lamb's

unwarned statement to the police that I have a revolver

but I found it 2 Lamb's clairns of pervasive procedural

evidentiary and instructional error fail and 3 it was error

for the bailiff to communicate with the jury concerning its

question without notice to the parties but in this case the error

was non-prejudicial We therefore affirm

1

BACKGROUND FACTS

Susan B ivans was shot eight times with a 22 cal iber revolver

in the parking lot outside her daughter's grade school The

assailant left on foot without taking Susan's purse or other

WongirigsHer 30 husband Stuart Bivans met with police

at the scene Asked whether Susan had any enernies Stuart

said that she was terrified of tier brother Robert Lamb who

blamed Susan fortheir parents disowning him Lamb's licight

weight and oge matched witness accounts of the assa ilant's

The evidence at triaL much of it Lamb's own writings

was circumstantial but compelling It told the story of a

desperately disturbed man one obsessed with his sister and

EXHIB T
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his jealousy over her relationship with their parent His

journals include statements like Intimidated humiliated

oppres sedbecause 703 Susan took control of parents and

the money Evil actions have consequences You are selfish

and greedy Susan it will be interesting how it plays out

arid A cat fight between whores SUS an is so mean to

nic because s1he resented that dad loved me and mom My
mission finding out dad Susan rnoncyJ lies Being

dead does not absolve them of everything

Lamb did not just write about bis sister He also wrote to her

and called and came to her ionic to berate her His obsession

worsened after he tried but failed to have h imsel f appointed

their parenis guardian Then not Jong after Lamb's father

died disinheriting him

Lamb'siournals chronicle his surveillance of Susan's life the

cars she drove their license plate numbers and when and

where her daily routincs took lier Animig his belongings

was a bestselling mystery Mortal Pi-ey from which lie hand

copied excerpts including the fictional killer's rumination

about there being blood on their hands and I will wash

it off which he revised to Blood on Susan's hands I will

wash it off The State maintained that Lamb scripted Susan's

murder from this book down to weapon choice kill site off

site Parkino disguises and how to dispose of lie gun Fle also

researched Nevada's homicide and concealed weapon laws

its ptisons and the Las Vegas criminal defense bar

Lamb had a concealed weapon permit and several 9

millimeter guns but no 22 caliber revolver His apartment

was a short drive from the school where Susan was shot

A security camera showed Lamb's lzusu Rodeo puhing into

the apartment complex soon after the shooting Evidence

collected front Lamb's apartment and SUV included a

cleaning brush for a 212 caliber weapon binoculars I-ace

makeup and the remains ofa home haircutaud dyejob When

he was arrested Lamb's hair had been CrUdCIV Cut and C110t-ed

L am b niou rited a two p ron ged d c fen s c at tri a F i rst 11 U a rg U c d

that the State hadn't met its burden of proving that lie was

Susan's killer because the murder weapon Was never fOUnd

and no forensic evidence linked hini to the crime Second he

mahitained that 31 the police bungled lie investigation und

let the real killer go free Pressed to name possible enemies

of Susan's besides Lamb Stuart offered the name of Earl

Cottrell a friend's ex-husband The Cottrells divorce was

contentious arid Susan had sided with her friend Lamb

seized on this and proffered Cottrell as a much likelier killer

than himself He thought it significant that the Cottreils and

Bivanses daughters went to the same school that Susan was

shot on a Wednesday arid that Cottrell took his daughter to

school on Wcc LICSdayS

11

DISCISWON

A Fyih Amenctinew andVfiranila challenges

Lamb first appeals the denial of his motion to suppress

statements he made to the police in the field and later at

the police station before receiving Miran la warnings lie

also asserts that the State's cross-examination of him violated

the Fifth Amendment because it went beyond impeachment

to ii n proper counnient on his exercise a the right to remain

silent As lo the motion to suppress we review the district

court's legal conclusions cle novo and its factual findings for

clear error Nrjsb r Slaw 121 Nev 184 190 111 P d 6O
694 7-005 Lamb did not object to the cross-examination

qucslions he now challenges so plain error review applies to

ih Gaxiola v Slow 121 Nev 638 653 119 P3d 1225

1236 12005

I Lanihi staiemenis if 1he police

Lamb had a series of encounters with the police each

Producing StaternentS later used against hirn at trial The first

encounter occurred at Lamb's
apartment complex Susan was

shot j ust after 8 a in Wi th in hours a survei I lwi cc team had

been set up outside Lamb's apartment Around I pm a man

fitting Lamb's description carne out carrying a Hefty trash

bag He seerned to be headed toward a dunipsteT then paused

looked around and werit to Lamb's SUV opened its door

and put the bag inside The police approached several with

handguns drawn 704 and ordered the man to the ground

One officcr handcuffed him while another explained that lie

was not under arrest but needed to be detained When asked

his narne the man repi ed 1 do n't k n o v I b umped my It cad

Asked if lie had identification he man nodded toward his

wal I et I n the wal let was a driver's I i cense con flrrn i ng the man

was Larrib

The takedown occurred before the police who were WaitiTIP

on a warrant had swept or secured Uamb's apartment Not

knowing who or what might be inside or where Lamb might

have put lie 132 gun
if lie was the shooter an officer asked

Lamb if there were any people dogs or Aveaporis in the

WE S T t AW
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apartment that Could cause them injury Lamb answered no
to the first two questions and said I have a revolver but i

found it in response to lie third

At this point the officers stopped speaking to Lamb and

telephoned the lead detective Lance Gibson for direction

On Gibson's instructions they said nothing more beyond

asking Lamb if he would corne to the Henderson police

station to be interviewed Lamb replied I don't want to but

I will
I

At the station Gibson introduced himself to Lamb

and said I'm here to talk to you about a killing of a woman

nanned Susan Lamb's
response was I don't know anybody

named Susan
2

Gibson followed up with you don't know

anybody by the name of Susan to which Lanib responded

Susan Goddard Larnb's sister's last narne was Bivans

and never had been Goddard Gibson then advised Lamb of

his kfirm0a rights he also offered Lamb medical attention

which Lamb declined Larrib stated I'm not going to answer

questions Without a lawyer but IT listen to what you have

to say Thereafter Gibson showed Larnb a picture of Susan

prompting Lamb to say Pretty lady She's the one who is

dead

Lanih was arrested arid transported to the Henderson jail

for booking When asked his name and other routine intake

questions Larnb initially said lie couldn't remember After

learning that this meant he would be processed as a John

Doe a longer more involved process Lamb recovered his

memory and provided his narne social security number and

other biographical information

2 Public safety exception

Lamb's motion to suppress sought to exclude his statement

to the police that I have a revolver but I found it as

the product of custodial interrogation not preceded by the

war n i n gs re q Li I red by Miranda v zi riz ona 3 8 4 U S 436 4 6 7
69 86 SCt 160 16 LEd2d 694 1966 The district court

agreed that the statement was unwarned and resulted from

c usto d i a I interrogat i o n How ev e r it he I d t hat Miranda d i d n ot

require it MILISion because the public safety exception

recognized in New brk ky Quarles 467 U S 649 65 7-60 n

9 104 SCt 2626 81 LI d2d 550 1984 applied Although

this court has not previously addressed Quarles in a published

opinion we agree

33 The public safety exception permits police officers

to ask a suspect quostions without first giving Xfiranda

warning if they reasonably believe it is necessary to secure

their own safety or the safety of the public Unieed Slutes

v 4rc 590 F3d 499 505 7th Cir2009 quoting Qifarles

467 US at 659 104 SCt 2626 ceil denied 562 US
1331 SCt 73 178 LEd2d 241 2010 In Quarles

a woman told police she had just been raped at gunpoint

and that her attacker whom she described had just entered

a nearby supermarket 467 US at 651-521 104 S0 2626

The police apprehended the suspect in the market wearing

an enipty shoulder holster Id at 652 104 SCt 2626 After

handcuffing him but with no Miranda warning the officers

asked the man where the un was Id He told them it was
0

over there arid the police found it in an otherwise 05
enipty carton in the area indicated Id The Supreme Court

reversed the state court's stippression of the statement arid the

gu n based on the publ ic safety exception Id at 6 5 9-60 104

SCt 2626

Since Quarles's statement about the gun was unwarned

11ii-anda required its exclusion a result the Court deemed

unacceptable as a matter of public policy Procedural

safeguards which deter a suspect from responding were

deemed acceptable in Mi-anda in order to protect the

Fifth Amendment privilege when the primary social cost

of those added protections is the possibility of fewer

convictions the Mhanda major4 was willing to bear that

COSL Quarles 467 US at 057 104 SCt 2626 However

if the police are required to recite the familiar Miranda

warnings before asking the whereabouts of the gun suspects

in Quarles position might well be deterred from responding

fd Given the danger to the public safety of a gun

remaining concealed somewhere in the supermarket where

L an accomplice might make use Of it or a custorner at

employee inight later conic upon it the societal cost of

requiring a warning before asking the suspect about the

gun's whereabouts was something more than merely the

failure to obtain evidence useful in convicting Quarles

Id Thu Quarles held the unwarned statement admissible

because the need for answers to questions in a situation

posing a threat to the public safety outweighs the need

for the limphylactic 111iranda I role protecting the Fifth

Amendment's privilege against self-incrimiriation Id

Here the officers knew that Lanih was a suspect in ahomicide

involving a gun They had not secured his apartment or his

car did not know if his apartment was accessible to others

and d id not know i f lie had an accompi ice in side the apartment

or on the grounds He walked out with a I arge black trash bag

and carried it through the apartment complex's public areas

Before he emerged lie officers were waiting on a warrani

VV 1 I
I i I
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and had been preparing to enter his apartment either on a

protective sweep or to execute the 134 imminent warrant

According to the offluers who testified at the suppression

hearing they asked Lamb about people dogs or weapons

in the apartment out of concern for the safety of the off icers

abouttogo intothe apartmentand thesafety ofanyone inside

The district court accepted these concerns as objectively

reasonable It concluded that the officers have a right for

their own safety and the safety of possible other individuals

to inquire as to very basic things fsuch as who else is in

theJ apartment if anyone Are there animals or weapoiis9

and that under Quarles the statement I have a revolver

but I found it was admissible despite the lack of Nfiranda

warnings

Lamb is riolit that his case diffiers from Quarles in that

here the stated concern was with the safety of officers

about to enter or people who might be inside a private

apartment whereas in Quarles the Court's concern was that

a citizen might be harmed by an unattended weapon in a

public supermarket But Quarles covers officer safety as

well as public safety While the facts in Quarles raised the

specter of danger to the public the public safety exception

clearly encompasses questions necessary to secure tile safety

of police off icers so long as the question ing I re I atc s

to an Oiecfivelv reasonable need to protect tile police

or the pubHe from any immediate danger and 2 is

not investigatory in nature or designed solely to elicit

testimonial evidence from a suspect t navd Siales v

Estratio 430 1733d 606 612 2d Cir2005 Sotornayor Cir

1 q u o t i n g Un iled States v Nei vion 3 6 9 F 3 d 6 5 9 6 7 7 2 d

Cir2004 and Quarles 467 U S at 6 58-5 9 it 8 104 SCt

2626 The public safety exception is narrow Quarles 467

US at 65 8 104 S Et 262 6 but it does not depend on the

distinction between officer safety and public safety suggested

by Lamb Rather its limits derive from the exigency which

JusTifies it and the distinction between questions necessary

to secure their police officers own safety or the safety of

the public and questions designed solely to elicit testimonial

evidence from a suspect id at 6 5 8-59 104 SCt 2626

Lamb
argues

that since he was in handcuffs and out of the

aparunent heposed no1hreat to theofficersor the public Ifthe

officers bad already swept the apartment and 706 secured

il and any occupants his argunient would have more teeth

See I J
i
n re d Sfale s v Pr ithi-va ite 4 5 9 F 3 d 3 7 6 3 8 2 n 8 5 t I i

Cir1006 public safety exception did not sanctify tiuwarned

questions agents asked a suspect about weapons in his home

when they had already performed two protective sweeps

handcuffed both residents and were executing a search

warrant In this case however the apartment and its outside

areas had not been swept Lamb was a suspect in a recent fatal

shooting he had a concealed weapon permit and the officers

did not know who else might be in or near the apartment

35 While the question is close we agree with the district

court that Lamb being handcuffed did not neutralize the

emergent risk to the police of the protective sweep and or

search they were about to conduct or convert their quick

questions about people dogs or weapons from self-protective

to investigatory See Unitecl Stafc v ilre 59t F3d 499

506-07 7th Cir20091 tinder Quarles a cuffed defendant's

unwarned statement in answer to a question about weapons

in his unsecured hoine was admissible even when a qVick

protective search of a residence is conducted the potential

presence of an undiscovered but dangerous individual with

access to a weapon cannot be discounted also noting the

defendant's history of weapons offenses cert denied 562

US 131 S-0 73 178 LEd2d 1-41 20ift United

States v TP hains 181 F3d 945 951-54 8th Cir19991

similarly holding admissible at unwarned statement by a

cuffed defendant about a gun he had the officers could not

have known if any armed individuals were present in the

apartment or preparing to enter the apartment within a short

period of time or whether other hazardous weapons were

present in the apartment that could cause thern harni if they

happened upon
thcrn unexpectecity or mishandled them in

s orn c way see also I zitui i So e i EN ti ada 43 0 13 d 60 6

6 1 2d C i r 200 5 holding a defendant's answer to an officer's

question about the presence of guns in an apartment about to

be searched admissible the questions were narrow in scope

directly targeting tile safety concern and were not posed to

elicit incriminating evidence Rather given that the apartment

had not been secured at the time of the questioning the

questions were aimed at controlling a potentially dangerous

situation and relieving an immediate threat to tile officers

safety
3

3 JeAmlfflcaiion and booking queslions

Lamb next challenges the admissibility of his responses to the

hooking q Liestions asked h im at the HenderEon jai 1 1 le waived

this vliallengc at the suppression hearing-appropriately

given the booking questions exception recognized by the

S uprem e Co urt in PennsYJ i w i i a v Mun i 4 9 6 U S 5 82 6 0 1

i 10 SCt 2638 110 L Ed 2d 5 28 1990 an d th is court in A-ika

it State 113 Nev 14-14 1418-39 cM R2d 1047 1056-57

19 97 n verruled un other grounds b v Leslie v I fai-den 118

Nev 773 7801 59 P3d 440 445 12002 Whether that waiver

VvF C I L i VV
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extended to Lamb's responses to the police's initial requests

for identification in Elie apartment parking lot is unclear

Assuming no waiver we nonetheless do not perceive the

unusual circumstances that would make his response to the

officers field requests for identification 36 incriminating

and hence inadmissible because unwarned Ilubel i Sixth

CoterolWev I-hanboUtClY 5421 US 177 191

124 SEE 2451 159 L Ed2d 292 2004
4

4 Lamb's anjwachmenl on cross-examination

The district court deemed Lamb's statement that I'm not

going to answer 707 questions Without a lawyer but I'll

listen to what you have to say an adequate invocation of

his right to remain silent Lamb denied knowing his sister

to Detective Gibson both before and after invoking his right

to remain silent The State did not use either statement in

its case-in-chief However after Lamb took the stand and

testified in his own defense against the advice of counsel

the State used his denials as impeachment suggesting his

amnesia was feigned

It would be an extravagant extension of the Constitution

to hold that Miranda immunizes pedury frorn irripeaclurient

with prior inconsistent statements Harris v New York 401

US 222 225-26 n 2 91 SCt 643 1-8 I-Ed-2d 1

1971 Thus statements elicited in violation of Mirantla

may be used to impeach a defendant's inconsistent trial

tes ti in ony p rov ided the slat e nie nts are no i nvol u n I a ry w i th i n

the meaning of the Fifth Amendment Id see Johnson v

State 92 Nev 405 407 551 P2d 241 242 1976 However

th e S late c an not use a pe rs on's s i I e n ce a fte r rece i v i n g Miranda

warn i n gs as i mpeac h ment Doyle v Oh iv 4 26 US 6 10 6 1 S

96 SCt 2240 49 LEd2d 91 1976

In his direct lestimonial narrative Lamb averred that he

loved his sister that I've always loved her that the real

tragedy is that Jt1here's a rnad JM11 Out there who has

not been caught and that the police never offered me the

courtesy that morning of a telephone call and to come by and

visit with me that morning and say my sister was brutally

intirdcrcd though tJhcy did to Stu her husband On cross

examination Lamb admitted that when interviewed at the

station he pretended he didn't know his sister's name or

recognize her picture

The Statel You indicated to the police that you didn't

even know WI10 Your sister was

Larnbl I wasn't going to cooperate with the police

37 Driving the point home the State then asked As

opposed to actually having some sort of memory problern

you intentionally chose not to provide the information to the

police to which Lamb responded I was praying I wasn't

going to answer their questions

Lamb did not object to any of these questions but nonetheless

argues on appeal that they amounted to constitutionally

impermissib le comment on h is exercise of h is right to remain

s i I ent We d i s ag ree T lie statern en ts w ere ne i the r i n vol u n t ary

see supra note 4 nor can we conclude applying plain error

review that the State went beyond fair impeachment to

i m p roper co rn m en t o n Lam b's r i gh t to rem ai n s i I en t Ga-ciole

v State 121 Nev 63 8 656 119 P 3d 1225 1237 20051 Lamb

did no remain silent he professed not to know or recognize

his sister This was inconsistcnt with his trial testimony and

legitimate impeachment

B Jut se lec I ion

1 Voir dirt

Lamb appeals the district court's refusal of his request for

a jury questionnaire and restri ction of voir dire Decisions

concerning the scope of voir dire and the manner in which

it is conducted are reviewable only for abuse of discretion

Hoganv Seate 103 Nev 21 23 737 R2d 422423 0987 and

draw considerable deference on appeal Johnson v State

122 Nev 1344 1355 148 P3d 767 774 2006

Lamb's proposed jury questionnaire would have asked the

venire about news coverage of the killing by then several

years in the past The district court preferred to address this

orally rather than by questionnaire and conducted individual

voir dire of the four panel members who acknowledged

having heard or read about the killing Proceeding this way

did not amount to an abuse of discretion

Quoting NRS 17503 1 Lamb also complains that the district

court unreasonably restricted his voir dire The purpose

of jury VDir dire is to discover whether a i u ror will consider

and decide the facts impaoially and conscientiously apply

the law as charged by the court Johnson 122 Nev at

13 5 4 148 R 3d at 774 quotations omitted A fair reading of

the record repels Lamb's clairn the district court abused its

discretion in managing voir dire It simply fitnited questions

708 aii-ned more at indoctrination than acquisition of

information concerning bia or ability to apply the law

Hogan 103 Nev at 23 732 P2d at 423 while preserving

VEs I L AW
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La ni b's ri g lit to a fair-minded j ury Th is was not an ahnse o F

discretion

38 2 Balson challonge

During jury selection the State used ove of its perernpiory

challenges to dismiss an African-American juror Lamb

objected under Balson v Kcnfvc y 476 US 79 106 SCl

1712 90 LEd2d 09 086 J As its race-neutral justification

the State offered the fact that the juror had arrived late to

court that morning Lamb countered with only his personal

belief that an Afirican-American juror might distrust lite

government and favor the defense and the observation that the

State d id not question thejuror about It i s tard iness The distri ct

court accepted the State's explanation as race neutral and

found that the defense had not shown pretext or purposeful

discrimination Diomamj o v Stale 24 Nev 414 423 185

P-3 d 103 1 1036 20 08 analyzing Batson chatlenges under

lie threc part test in Pw-Aea v Elom 514 U-S 765 766-07

11 SCt 1769 131 LEd2d 834 1995 A decision on

the ultimate question of discriminatory intent represents a

finding of fact of the sort accorded great deference on appeal

Milkei Vale 113 Nev 853 867-68 944 R2d 762 771-72

1997 quoting Hei-nande v New York 500 US 3S2 364

111 SCt I S59 114 IJ-1d2d 305 1991 andwe affirm the

rejection of Lambrs Batson challenge

C Fviilenee qfrevrwning orders oi-ul 1heals

Considerable unobjected-to evidence established Lamb's

obsession with Susan his belief that she had robbed him of

their parents love and money his threat to bash tier face

in if she did riot give hini his fair share of their parents

money and his plans for revenge Although conceding the

legitimately admissible evidence the defense told the State

that Lamb did not accept and wanted to be heard on the

admissibility of the fallowirigi 1 that Susan had obtained a

restraining order against Lamb and 2 that Susan had told

her husbaud many times that she feared Lamb Would shoot

her The State informally agreed that this evidence should not

come in without as to the foriner advance permission from

the court and as to lite latter a basis on which to tivercome

Lamb's hearsay objection Despite this two of the State's

witnesses mentioned these subjects with no advance ruling

from which Lamb appeals

The restraining order came tip during the State's examination

of Susan's best friend The State asked Were you ever

present when Lamb showed
up

unannounced at Susan's

house The witness answered Yes I was It was after here

had been a restraining order I know I'm jumping now I can

tell you that it was after there was a restraining order Lamb

objected and after an unreported colloquy at the bench the

jury was instructed thut there was no restraining order per se

issued in this matter referred 39 to earlier it was an oral

report of harassment that was reduced to a police report at

some point Nothing else was said about it

We do riot agree
with the State that lite restraining order was

admissible to show Susan's state of inind Lamb did not assert

self-defense Susan's state of mind several years earlier when

she applied for a restraining order against her brother was

not in issue See Shidis v 94ife 96 Nev 742 75 1 616 P2d

388 194 1980 murder victim's statement of his Cear of

defendant was not admissible as non-hearsay under the stale

of-inind exception in NRS 51105 1 where the dcfendant

did not claim self-defense accidental death or suicide The

State should have instructed its witnesses not to allude to it

See People v Wdrren 45 Cal3d 471 247 CalRplr 172 754

P d 2118 2124-25 198 8 A prosecutor has the duty to guard

against statement by his witnesses containing inadmissible

evidence If the
prosecutor

believes a witness may give an

inadmissible answer during his examination he must warn

the witness to refrain from making such a statement

Nonetheless the restraining order appears to have been

blurted out by a nervous witness rather than solicited by lie

State and the court's corrective instruction such as it was

followcd immediately See 709 1 SlUler 108 Nev

391 395 834 P2d 4W 402 1992 inadvertent references

to other criminal activity not solicited by the prosecution

which are blurted out by a witness can be cured by the trial

court's immed iate admonishment to the j ury to disregard the

slatemenC Thus we conclude that the restraining order's

passing and immediately qualified mention was harmless

lei It would be unreasonable to conclude otherwise given

lite overwhelming proof of Larrib's tortured relations with

his sister-evidence that included Susan's directive to Lamb

never to call or come to her home his voluminous wriings

showing he staked out her home spied on her and fantasized

about revenge his failed litigation attempt to be appointed

thei parents gtiardian and his bitterness at being disowned

for all ofwhieh L arnb blarried Susan

The evidence concerning Susan's statements to her husband

Stuart that she feared that Lamb would shoot tier came out

during Stuart's testimony about a call he partially overheard

between Susan and Lamb Stuart testified that by the end

of the call Susan was shaking and crying uncontrol I ably

because Lamb had 40 threatened to bash her face in

VIE I L A

App. 3810



Lamb v State 127 Nev 26 2011

251 P-3d 700 127 Nev Adv Op 3

Lamb did not object to this testimony which the State had

also presented at the pre I
imi

nary hearing Larn b conceded that

it was admissible under NRS 5 1095 the excited utterance

exception to the hearsay rule see Hogan 103 Nev at 23

732 P21d at 423 he did not invoke NRS 48045 or argue that

Lamb's threat should be excluded as improper character or

prior bad acts evidence

At trial StuartrS testimony about Susan's call with Lamb did

not stop at Lamb's threat to bash her face in Ile added

She was scared She was scared whenever lie got into these

screarning modes She had many times told me that she

thought one day he would shoot her Lamb objected and a

hearing outside the presence of the jury was held

The court found that the State and Lamb had both been

surprised by Stuart's testi mony Questioned outside the jury's

presence Stuart testified that when Susan told hirn about

Lamb threatening to bash her face in she also said she

thought he was going to shoot her and that she was crying

and visibly shaken throughout This testimony led Lamb to

concede that Susan's statement Col I owing that particular cal I

about fearing Lamb would shoot her qtialified for admission

as an excited utterance obviatin r his earlier hearsay objection

in that context However Lamb argued that there was no

non-licarsay basis for Stuart to globalize this testimony to

Susan telling him triany times that she feared Lamb Would

shoot her The court sustained Lain b's objection and instructed

Stuart that when the jury returned and lie resumed his

testimony he could not relate other instances in which Susan

had expressed this fear to him At Lairib's request the court

further ordered that Lamb would be permitted to establish

that while Stuart had testified before about Lamb's call

threatening to bash Susan's face in he hadn't mentioned her

saying she was afraid Lamb was going to shoot her Lamb

made no argunicnt then under NRS 4U35 or NRS 48 045 2

about this evidence and accepted the district court's solution

by cross-examining Stuart on his inconsistent accounts of

Susan's report to him of her traumatic telephone conversation

with Lamb

The failw-e to specifically object on the grounds orged on

appeal preclude s appe
I late consideration on the grounds not

raised below Pawano v Vale 122 Nev 782 795 n 1-9 139

P 3 d 4 7 7 4 8 5 n 28 2 006 unless the de Nridant demonstrates

plain error 1loore v Slate 122 Nev 17 16-17 126 P3d

08 5 14 2006 But Lamb's Prior bad acts objection to

Stuart's testimony about Susan'sstated fear Lamb would shoot

her fails plain error review for at least four reasons First

Lamb asked for and accepted 710 the district Court's

ruling that he be allowed to impeach Stuart by implying

41 recent fabrication suggesting waiver Second while

Susan'sstated fear of Lamb shooting her calls for balancing of

probative val LIC 3gainst the risk of unfair preju dice under N RS

48035l it does not implicate Lamb in a prior bad act

Lt n der IN R S 4804 52 b eyo nd th e th reat to b as h lie r face
i n

th at Larn b con c eded was ad in i s s i b 1c ff Salgado v State 114

Nev 103 9 104-196 8 P-2d 24 32 6 1999 noting distinction

between col I ateral offenses or prior bad acts and facts directly

relevant to the crime charged Third Lamb's defense that

Cottrell not he was the shooter put motive and identity

squarely in issue Lamb's threats against Susan were relevant

to motive and inferentially Lamb's identity as her killer

See David P Leonard The New Mginore Evidence qf Other

Misconducl and Similar Events N51ja at 512 2009

When an act has been committed and the issue is whether a

specific person rather than another is responsible evidence

that the
person

in question had a motive to act in that way

is relevant because the evidence tends to make it somewhat

more likely than it would be without the evidence that person

committed the act
6

Finally the evidence against Lamb

concerning his hatred of and intent to harni his sister was

overwhelming
7

D Errors in Me instruclions

Lamb's claiim of instructional error also fail His request

for an instruction on voluntary manslaughter was properly

rejected under 42 ff'illiarns v Ylaw 99 Nev 500 531

665 P2d 260 26 1 198 3 wh ich requires an instructi Lin on a

defendant's theory o f the case i
f there is sonic evidence no

matter how weak or incredible to support it While Lamb

had a scrape on his head nothing linked it to Susan-still

less to his theory of the case which was that Cottrell or

someone else killed her not Lamb And his objections to

Instruction No 8 premeditation and Instruction No I I a

transition instruction fail procedurally because not asserted

in the district court Afoq s v Szote f 22 Nev 966 971 143

Pd 463 467 2006 and substantively under fl ffird v State

1116 Nev 215 238 994 P 2d 700 715 20M and Green v

Slare I 19 Nev 542 549 80 R3I d 93 97 2003 respectively

E Closing argientents

In closing argument the defense sought to explore with

the jury why the reasonable doubt standard exists The

district court did not abuse its discretion in disallowing

this improper attempt to Supplement the ql3n Rorily

WESTLAW
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prescribed standard for reasonable doubt Evans v State 117

Nev 609 63 L 28 P3d 49 513-14 200 1

Lamb also challenges the State's closing arguments But a

rosecutof may 7 11 coin met on the defense's fai lure to

call a witness where as here the defendant injected the

personj into the testimony as an alibi witness M at 63 1

28 P3d at 513 alleralion in original quotation ornitted

And while exhorting the jury to do its job was arguably

improper id at 633 28 P 3d at 515 citation oinitted the

d istrict court iin med i ately di rected the State to rephrase and it

did Lamb also faults the State's argument during the penalty

phase criticizing the weaknesi of Lamb's evidence of mental

illness People v 7ainhrana 41 Cal4th 1082 61 CalRpIr 3d

297 163 P3d 4 43 2007 ovetrieled on other groutulv

412 Peoj le v Doolin 45 Cal4th 390 87 CalRptr3d 2109

198 R3d 11 36 n 22 cert eiented 558 US 130

SCL 108 175 L I d 2d 10 7 2009t but this argument rnere ly

attack cd lie defc n se case and argument Doi ng so is proper

and is indeed the essence of'advocacy Peopple v 771oralooj

41 CalAth 3M 61 CalRpir3d 461 W 11 3d 3 48 2007

quotations and ci tations orn itted Last rather than appeal i ng

to a si
ng

le
j u ror the State's coin ruent regard ing the occupation

of one j uror was add ressed to th e j uty as a whole and was not

i ntended to exc ite passion People v Harifielfi 13 7 11 1App 3d

6 79 92 111 Dec 2 8 1 484 N E 2d 1136 11421 198 5 8

43 R Aliscimducl involving theJuty

Lamb's final challenge is to the district court's rejection of

his Motion for a new trial based on he bailiff s improper

interaction vith thejury With notice to and no objection from

the parties the trial judge who had a scheduling conflict

left the
j ury in another judge's charge on its second day of

deliberations Thereafter the foreman told the bailiff he had

a note for the judge The bailiff saw the note which ask-cd

a bo ut the d i ffere n ce b etween fi rst a n d s eco n d degre e murd er

but he ncither took possession of it nor alerted the parties or

e i her judge In stead tak ing matters into h is own hands the

ba i I i fftold the j ury the j Lidge was out ofthe j utiselicuon and to

read the j ury instructions After th is exchange cam e to li 01 at

the penalty hearing Lamb moved for a new trial Following

an evidentiary hearing at which the bailiff testified to these

facts no jurol affidavits or other testimony was offered the

district court denied the motion for new trial from which

Lamb appeals

The bailiffs ex parte communication with the jury violated

NRS 175191 and NRS 175451 and was error On biirig

told the j ury had a note for the j udge the bai liff shoul d not

have erigaged with the jury ftirther e NRS 175391 an

officer in charge of a de I iberating j ury shall not perm it any

communication be made to them or make any personally

unless by order of the court except to ask them if they

have agreed upon their verdict Rather lie should have

alerted the presiding judge so the parties could be notified

and the matter handled according to the protocol aid Out in

9
NRS 17451 or an agreed-upon variation ee also 4BA

Pvinciplesfor Juries aml Jurv DIals Principle I 5D 2 005

When jurors submit a question during deliberations the

court in consu Ration with the parties should supply a prompt

complete and responsive answer or should explain to the

jurors why it cannot do so

A bailiff's ex parte communication with deliherating jurors

beyond what NRS 1 75391 permits is a species Of jury

misconduct 11 712 44 See Wayne R LaFavc et al

ell 24 11 a t 5 2 5 n6 52 Od ed 1007

Supp 20 10 11 The term J u ry rn isconduct encompasses

conduct by others which contaminates the jury process with

extraneous influence including improper communications

with bailiffs Citing Conforte v Slate 77 Nev 269 361

P2d 274 1961 Lamb asserts prejudice is prestimed once

the bailiffs improper contact is shown But Lain b overlooks

Wever v State 119 Nev 554 564 80 P3d 417 45 S 2003

which like the federal cases on which it relies substantially

I i in i ts t lie pres u nied prej u d i c e ru I e s tate d i n Remme r v Unifeel

States 347 US 227 74 SCt 450 98 I Ld 654 1954

and its progeny including Conlorte 77 Nev at 272 362

R2d at 276 citing Renimer 347 US 227 74 SCt 450

98 I-Ld 04 e Cmied States v JIiIham-v-Javis 90

F3d 490 496-97 D-CCir1996 assessing the impact on

Rernmer of the limits imposed on juror affidavits by FRE

606b and concluding that modernly Remmer illustrates

the importance of iveighing the likuhhood of prejudice

rather than as a source of rigid rules He ver 119 Nev

at 564 nn 21 22 565 67 80 PIM at 455 rin 21

456-57 citing WdliamsVavis and NRS 50065 the

Nevada analog to Mf_f 606b
11

1 n Me ver this coun

1
ruject ed the position that any extrinsic influence is

autornatically prejudicial and i nstead adopted the position

of the federal circuit courts that examine the nature of the

extrinsic influence in determining whether such influence

is presumptively prejudicial 119 Nev at 564 80 Rld at

45 We explained that only the most egregious cases of

extraneous influence on a juror such as jury tampering

would warrant a conclusive presumption of prejudice Id

WI-c T1 AW
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Under Afeyej when made aware of an extrinsic jury

comm uni cation the court must first determine the existence

and con tent of the commun i cation 119 Nev a 63 80 P 3d

at 455 Then the court must determine without relying

on direct statements from the jurors about the impact the

communication had on their deliberations see NRS 50065

whether there is a reasonable probability or likelihood that

the extrinsic communication affected the verdict Id at

564 80 P 3d at 455 In other words Did the intrusion affect

thejury's deliberations and thereby its verdict 11nifedSfares

r Mina 507 US 725 739 113 SCt t 770 123 LEd2d

508 1993 quoted in Willianis-Davis 90 F3d at 496 In

answering this question the court must apply an objective

test to determine whether the average hypothetical juror

would be influenced by the juror misconduct YVeyep

119 Nev at 566 80 P3d at 456 How much inquiry is

necessary depends on hc w likely was the extraneous

45 communication to contaminate theJury's deliberations

J11seharl t Davis 408 F3d 321 326 7th Cir2005

Here neither side disputes that the jury note went to the

difference between first and second-degree murder and that

the bailiff told the foreman thC
j Lidge was unavailable and to

read the jury i
nstRICtiOnS The extrinsic conimun ication thus

is proved The question is whether the district court abused

its discretion when it determined that the exchange was not

such as to have had a reasonable probability or likelihood of

affe cti n g the j u ry's d el i berat i on s M3ei 119 N ev at 5 6 1 8 0

P3d at 45 3 A den ia I o f a motion for a new trial based upon

j uror m isconduct w i I I be upheld absent an abuse of d is creti on

by the district court

The official character of the bailiff-as an officer of the

court as well as of the State-beyond question carries great

weight w ith a j ury Parker v Gladden 3 95 U S 363 3 65

87 SCt 468 17 LEd2d 420 1966 Thus courts give a

ba il ifrs statements to ajury especial ly close scrut i ny in term s

of accuracy and potential for coercion when challenged as

improper See Mirel v Hafl 592 F3d 1144 1181 1 ith Cir

cert denied 562 US 13 k SCt 647 178 LEd2d 513

2010 Peoi Ie v McLaurin 235 111 2d 478 337 11I Dec 221

922 N-F 2d 344 356-57 2009 Diane M Allen Annotation

Commimicalion Between Court Officials or 411cadanis and

hwors in Crinlinal Trial as 1713 Gronnd br Mistrial

or Reversal-Posi-Parker CSr 31 A1_11 4th 890 1985

collecting cases
11

The bailiffs exchange with the jury

concerning its note wh i le improper nonetheless did not carry

a reasonable probabi I i Ly or I ike lihood of havi ng influenced its

verdict

The Jury instructions on first and second-degree murder

were a vcrbatini reprise of those we approved in Byl-ord 116

Nev at 236-37 n 4 994 P2d at 714-15 n 4 and

were correct-indeed 46 Lamb accepted them without

objection or proffered additions The bailiffs statement that

the judge was not available
12

and the jury should read

the instructions thus did not introduce incorrect law into

the proceedings see Scoll v Slae 92 Nev 552 555 554

P2d 735 737 1976 upholding judge's refusal to reinstruct

a deliberating jury on the difference between first and

second-degree murder if the judge is of the opinion the

instructions already given are adequate correctly state the law

and fully advise the jury his refusal to answer a question

already answered in the instruction is not error alteration

in original quoting Mli v Stale 84 Nev 587 591

44S R2d 938 941 1968 or cost Lamb the ability to

cure an identifiable error in the instructions There was no

real contest at trial as to first or second-degree murder

the issue was identity not premeditation On this record

the refore w e u ph o I d t h e d i stri ct co urt's determ i n at i on 1hat t h e

COMMUniCriltiOn was innocuous and conclude that there was

no demonstrated likelihood or probability that the improper

ex parte communication between ihe bailiff and the jury

impacted the jury's deliberations Compare Wilson v Siale

511 NE-2d 10 14 10 18 Ind 1987 declining to reverse the

d ist r ict co urt's o r d er d
eny

i

ng m oti on for n ew tri a I b ased on I he

bailiff answering a
j

u ry question about the verdict forms by

telling them to read the instructions because while the court

noted it did not condone the ex parte communication tlhc

bailiffs statement to the jury which directed them to refer

to their instructions was innocuous and not prejudicial

and United Slates ex rel Clark v h'A-e 538 P2d 750 76D

6 1 7th Cii 1976 rejecting argument that bailiff tel I i ng the

jury Ihat if the jury needed information they should look to

the i ns Ir uct ions was ta n1amou nt to an A i I e n charge Th i s

was the proper response since at that time no questions could

be answered The judge was at dinner Defense counsel was

ac ros s town at a pof i cei n an's banq uet with A fo ore v Kn igh t

16 9 F 3 d 9 6 941 7th C ir 2004 preju dice estahl ished where

bailiff clearly conveyed incorrect substantive information

For these reasons we afri rin Lamb's i u dgment of cc nviction

of first-degree murder with use of a deadly weapon and

his sentence of life imprisonment without the possibility of

parole

Wc concur DOUGLAS CJ and 11ARDESTY J

VVESILAW 1 4 ROJ IN E A11W WJ I 1 I
I I I 1 t4wein 1 1 k I I I
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Footnotes

Detective Gibson testified at the suppression hearing that he would have come to the apartment complex and spoken

to Lamb there if Lamb had refused to go to the station

2 Although the record reflects that Gibson's interview with Lamb was videotaped and that the videotape was played at

the suppression hearing it was not transcribed or included lin the record on appeal The quotes in the text are from the

transcript of the suppression hearing where the lawyers and the court repeated what was said on the videotape

3 The State also argues that the error it any was harmless since the murder weapon was never recovered and no revolver

was found in Lamb's apartment

4 We also reject Lamb's argument citing Jackson v Denno 378 US 368 376 84 SCt 1774 12 L Ed26 908 1964 and

Passama v State 103 Nev 212 213 735 P2d 321 322 1987 that the district court erred in rejecting his voluntariness

challenge as to his unwarned statements Lamb concedes that no deceit or trickery was practiced on him and cites no

authority for the proposition that a statement made to officers while in handcuffs is per se coerced and ignores abundant

contrary precedent Also significant are the facts that Lamb later declined the medical assistance offered and was able

to answer routine booking questions when he learned it was in his interest to do so

5 Lamb asserts error in connection with this witness's testimony about an altercation she overheard between Lamb and

Susan that left Susan sobbing over what she told her friend was Ja scary threat Defense counsel neither objected to

this statement nor argued its admission was plain error thus we decline to address it See Moore v State 122 Nev 27

36-37 126 P3d 508 514 2006 flailure to object during trial generally results in a waiver thereby precluding appellate

considerabon of the issue

6 Lamb cites but is not helped by Walker v State 116 Nev 442 997 P 2d 803 2000 To be sure Walkerinvolved a Murder

and prior altercations between the defendant and the deceased In Walker though the issue was intent not motive or

identity The parties prior confrontations were remote in time and more importantly involved heated arguments not

threats of future harm These acts were riot probative of specific intent to kill except when added together with the final

deadly confrontation as proof of propensity for violence and hence intent to kill which NRS 480452 and our case law

forbid By contrast Lamb's threats which were proven by clear and convincing evidence went to motive and identity

their probative value on these issues outweighed the risk of unfair prejudice

7 As for the multifarious other evidentiary issues Lamb asserts fdJistrict coutts are vested with considerable discretion in

determining the relevance and admissibility of evidence and a decision to admit or exclude evidence will not be reversed

on appeal unless it is manifestly wrong ATchanian v State 122 Nev 1019 1029145 P3d 1008 1016 2006 Applying

these standards we conclude ftt the district court did not abuse its discretinn in its rulings as to the storage facility

owner's letter to the Henderson police the photo lineup witness statements the State calling Earl Cottrell and limiting

Lamb's efforts to explore the Cottrells rnarriag e La rn b's arg u ment that the prosecutor's q uestions violated his attorney

client privilege NRS 49095 is foreclosed by Franka v State 94 Nev 610 614 584 P2d 678 680 1978 Finally

the State provided Lamb access to the evidence as required by NRS 174235 and the voluminous writings recovered

from Lamb's apartment car and storage unit were adequately authenticated under NRS 62015l NRS 52055 at the

preliminary hearing and ultimately by Lamb on the witness stand

8 Lamb's challenge to the sufficiency of the evidence fails because viewing the evidence In the light most favorable to

the prosecution a rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt

Koza v State 100 Nev 245 250 681 P-2d 44 47 1954 His contention that he was entitled to be sentenced under

the sentencing scheme prescribed fnr the use of a deadly weapon enhancement NRS 193165 in affect at the date of

his sentenclingr rather than at the date of the crime is foreclosed by State v District Court Pullin 124 Nev 564 569

70 188 P-3d 1079 1082-83 2008 And because the errors that did occur were inconsequential and did not affect the

verdict Lamb's claim of cumulative error fails Big Pond v State 10 1 Nev 1
r

3 692 P2d 1288 1289 1985

9 NRS 175451 provides After the jury have retired for deliberation if there is any disagreement between them as to any

part of the testimony or if they desire to be informed an any point of law arising in the cause they must require the officer

to conduct them into court Upon their being brought into courit the information required shall be given in the presence

of or after notIce to the district attorney and the defendant or his or her counsel

V0 0 1 AVY
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10

11

12

We note that although NRS 50065 differs from FIRE 606b in its phrasing Mayer embraces Tanner v United States

483 U S 107 121 107 SCt 2739 97 L Ed 2d 90 1987 and does not consider the d ifferences significant Meyer 119

Nev at 563 n 20 80 P-3d at 455 n 20

Although Lamb does not develop an argument that the bailiff s communication with the jury was tantamount to an improper

communication by the court with the jury without him being present he does cite Cavanaugh v State 102 Nev 478

729 R2d 4B1 1986 and Varner v State 97 Nev 486 634 R2d 1205 1981 both ex parte judicial communication

not third-party communication cases that applied a harmless error analysis rather than the prejudice analysis Meyer

discusses Here there is no indication thatthe courtauthorized the bal4ff to communicate with thejury as he did although

from the vantage point of the jury foreman this would not have been clear The same reasons that lead us to affirm

the district court's conclusion of no prejudice also support a determination under Cavanaugh and Varner that the error

was harmless on the facts of this case The suggestion that the jury should consult the instructions was in sum not

inappropriate and did not render the verdict invalid Farmer v State 95 Nev 849 853 603 R2d 700 703 1979 cf

Pappas v State Dept Transp 104 Nev 572 575 763 P2d 348 350 1988 no abuse of discretion in denying motion

for new trial in a civil case In which the judge's secretary advised the jury that the judge and lawyers were not available

to answer a question and that it should be reduced to writing

Lamb does not argue and we do not independently conclude that the bailiffs statement that the judge was out of the

jurisdiction introduced af element of coercion into their deliberations

End 0 DOCUMQ0 20 19 Thoni sDn Reu lpr No daim lo 01311al U S Gow I ril-ric-i 1 VVQrk7
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conditions and 3 whether circumstances exist that prejudice the State See Buckholl v

DistKet Coun 94 Nev 631 633 584 P2d 672 673-74 1978 Id at 563 emphasis

added The State would undoubtedly suffer prejudice by permitting Defendant to withdraw

his guilty plea The defendant was sentenced August 8 2005 and he has not provided any

woi-thy basis to support his tiotioli The State would be reqUired to obtaiii further evidence

which may no longer exist and secure witnesses whose once vivid memory is now faded

Th i s I s the ex act man i fest 1 njustice the holding in Hart seeks to prevent and defendan t

should not be permitted to withdraw his guilty plea

COMPETING ARGUMENTS

The State is aware of the competing arguments advanced in this reply While the

State is adamant that the defendant should not be able to withdraw his plea and that
ally

consequences to that plea were at his risk the State maintains that the sprit of the

negotiations should be fulfilled The defendant's sentence was to be that lie would be

eligible for release f he was granted Parole at 15 years To that end the State would ask to

withdraw the deadly weapon effliancements and file an amendedjudgment of conviction

That should be the appropriate rernedy in this case wherein the defendant's whole argument

has been that he should have been eligible for release at 15 years To do so would

accomplish all the goals of both parties

DATED this 18th day of April 2009

Respectfully submitted

DAVfD ROGER
Clark County District Attorney
Nevada Bar 002791

BY

SUSAN R KRISKO
Chief Deputy District Attorney
Nevada Bar 006024
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ificate of counsel signed by Defendaw's attomey that avev Lis an Offilctr of the
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the case
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