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FILED
Electronically
Cv19-01683

2021-02-10 09:24:22 AM
Jacqueline Bryant
Cierk of the Court

Transaction # 8288432

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KIMBERLY KLINE,
Petitioner, CASENO.: CV19-01683
VS. DEPT. NO.: 4

CITY OF RENO; CANNON COCHRAN
MANAGEMENT SERBVICES, “CCMSI”; the
STATE OF NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
an Agency of the State of Nevada; the STATE
OF NEVADA DEPARTMENT  OF
ADMINISTRATION, APPEALS DIVISION,
an Agency of the State of Nevada; MICHELLE
MORGANDO, ESQ., Sr. Appeals Officer;
RAJINDER NIELSEN, ESQ., Appeals Officer,
gggORNEY GENERAL AARON FORD,

Respondents.

ORDER DENYING PETITION FOR JUDICIAL REVIEW

On August 28, 2019, Petitioner KIMBERLY KLINE, by and through her attorney, Herb
Santos, Jr., Esq. of the Law Firm of Herb Santos, Jr., filed a Petition for Judicial Review. On
September 9, 2019, Respondent the CITY OF RENO and CANNON COCHRAN MANAGEMENT
SERVICES, INC. (hereinafter “CCMSI™), by and through their attorney, Timothy E. Rowe, Esq. and
Lisa Wiltshire Alstead, Esq. of McDonald Carano LLP, filed a Statement of Intent fo Participate.

On September 18, 2019, Rajinder K. Rai-Nielsen, Esq., Appeals Officer, filed a Certification
of Transmittal. Also, on September 18, 2019, the Record on Appeal in Accordance with the Nevada
Administrative Procedure Act (Chapter 233B of NRS} and a Transmittal of Record on Appeal
(“ROA™) were filed.
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On October 16, 2019, an Order for Briefing Schedule was entered setting forth the briefing
deadlines pursuant to NRS 233B.130.

On October 28, 2019, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO and
CCMSI filed a Stipulation to Extend Time fo File Briefs wherein the parties stipulated and agreed to
extend the deadline to file Petitioner’s opening brief to December 15, 2019, and Respondent’s
answering brief to January 20, 2020.

On November 4, 2019, an Amended Briefing Schedule Order was entered extending the
briefing deadlines in accordance with the October 28, 2019 stipulation. On November 7, 2019,
Petitioner KIMBERLY KLINE filed a Notice of Entry of Order.

On December 12, 2019, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO
and CCMSI filed a second Stipulation to Extend Time to File Briefs wherein the parties stipulated
and agreed to extend the deadline to file Petitioner’s opening brief to January 14, 2020, and
Respondent’s answering brief to February 14, 2020.

On December 20, 2019, an Order granting stipulation to extend time periods set forth in NRS
233B.133 was entered extending the briefing deadlines in accordance with the December 12, 2019
second stipulation. On January 9, 2020, KIMBERLY KLINE filed Notice of Entry of Order.

On January 13, 2020, Petitioner KIMBERLY KLINE and Respondent CITY OF RENQO and
CCMSI filed a third Stipudation to Extend Time to File Briefs wherein the parties stipulated and agreed
to extend the deadline to file Petitioner’s opening brief to February 24, 2020 and Respondent’s
answering brief to March 24, 2020.

On January 16, 2020, an Order Granting Stipulation to Extend Deadlines was entered
extending the briefing deadlines in accordance with the January 13, 2020 third stipulation. On
January 21, 2020, Petitioner KIMBERLY KLINE filed a Notice of Entry of Order.

On February 24, 2020, KIMBERLY KLINE filed Petitioner’s Opening Brief.

On March 20, 2020, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO and
CCMSI filed a fourth Stipulation to Extend Briefing Deadlines wherein the parties stipulated and
agreed to extend the deadline for Respondent’s answering brief to April 23, 2020 and Petitioner’s

reply brief to May 23, 2020.
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On March 23, 2020, a Second Amended Briefing Schedule Order was entered extending the
deadline for Respondent’s answering brief to April 23, 2020 and Petitioner’s reply brief to May 23,
2020 pursuant to the parties’ stipulation.

On April 23, 2020, the CITY OF RENO filed Respondent’s Answering Brief. On May 22,
2020, KIMBERLY KLINE filed Petitioner’s Reply Brief Thereafter, the parties’ briefs were
submitted to the Court for consideration.

Also, on May 22, 2020, Petitioner KIMBERLY KLINE filed a Request for Oral Argument on
the Petition for Judicial Review. On May 27, 2020, CITY OF RENO also filed Request for Oral
Argument on KIMBERLY KLINE’s Petition for Judicial Review. Therefore, on June 17, 2020, the
Court found that it would be an appropriate exercise of discretion by the Court to allow for oral
arguments on the Petition for Judicial Review and entered Order fo Set.

On June 26, 2020, the parties filed Application for Setting, wherein the parties agreed to a
telephonic hearing to be conducted on September 2, 2020. On September 2, 2020, the parties filed a
second Application for Setting, wherein the parties agree to vacate the September 2, 2020 hearing and
reset the hearing for September 30, 2020. On October 5, 2020, the parties filed a third Application
for Setting, wherein the parties agreed to reset the oral arguments on the Petition for Judicial review
to November 2, 2020. On November 2, 2020, the parties filed a fourth Application for Setting,
wherein the parties vacated the November 2, 2020 hearing, and reset it for November 19, 2020.

On November 19, 2020, the Court heard oral argument on KIMBERLY KLINE’S Petition
for Judicial Review via simultaneous audio-visual transmission pursuant to Supreme Court Rules Part
[X due to the courthouse’s closure in light of the COVID-19 pandemic. At the hearing, Herb Santos,
Jr., Esq. argued on behalf of Petitioner KIMBERLY KLINE, who was present for the hearing via
simultaneous audio-visual transmission from Washoe County, Nevada. The opposition was argued
by Lisa Alstead, Esq., on behalf of the CITY OF RENO. After the hearing, the transcript of the
proceeding was submitted to the Court on December 1, 2020. Thereafter, the matter was taken under
advisement by the Court.

KIMBERLY KLINE’s Petition for Judicial Review arises from a June 25, 2015 industrial
injury KLINE suffered when her work vehicle was rear-ended by another vehicle. (ROA 177-182,
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395). The June 25, 2015 accident (subject incident) was her second motor vehicle accident within a
month. (ROA 409). The first occurred on June 3, 2015 and KLINE’s injuries sustained therein were
nearly resolved at the time of the second incident. (Id.). On June 25, 2015, following the subject
incident, KLINE went to St. Mary’s and received medical treatment for back and neck pain. (ROA
182-185, 409-411). KLINE was diagnosed by Dr. Richard Law with an acute lumbar radiculopathy,
sprain of the lumbar spine, and acute pain in the lower back. (ROA 410).

On July 23, 2015, the claim was accepted for cervical strain. (ROA 453). KLINE received
medical treatment from Dr. Scott Hall, M.D., in addition to chiropractic care and physical therapy.
(See generally ROA 296-341). On October 28, 2015, KLINE was determined to be at maximum
medical improvement (“MMI”), stable not ratable, and was released to her full duty with no
restrictions. (ROA 490). On November 6, 2015, CITY OF RENO issued a notice of intent to close
KLINE’s claim. (ROA 295). After an appeal, the Department of Administration concluded that
KLINE’s industrial claim was closed prematurely. (ROA 239-240).

On January 13, 2016, KLINE saw Dr. Hansen for chiropractic care for her neck pain and Dr.
Hansen assessed that KLINE had “cervical disc displacement, unspecified cervical region.” (ROA
296-298). Dr. Hansen felt that there was a high probability within a medical degree of certainty that
KLINE’s injuries were related to the rear-end collision she had recently sustained. (ROA 298, 306,
339). Also, on January 13, 2016, KLINE underwent an MRI, which found disc degeneration with
large disc protrusions at the C5-6 and C6-7 levels, resulting in complete effacement of CSF from the
ventral and dorsal aspects of the cord with severe canal stenosis without cord compression or
abnormal signal intensity in the cord to suggest cord edema or myelomalacia. (ROA 299, 503). On
July 5, 2016, upon Dr. Hansen referral, KLINE saw Dr. Sekhon due to KLINE’s ongoing complaints.
(ROA 241-246).

On January 18, 2017, the Appeals Officer entered a Decision and Order which reversed claim
closure without a PPD evaluation or rating and ordered Respondent, CITY OF RENO to rescind
claim closure and provide medical treatment recommended by Dr. Sekhon. (ROA 167-176). CITY
OF RENO timely appealed the decision to District Court and Petition for Judicial Review ensued.

On December 11, 2017, Judge Simons issued an Order denying the Petition for Judicial Review.
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(ROA 373-387). Therein, the Court noted that the Appeals Officer gave the opinions of Dr. Hall no
weight as it pertained to the scope of the claims, and that Dr. Hall’s opinions were inconsistent with
the medical evidence. {ROA 384). That decision was not appealed.

While the Petition for Judicial Review was pending at the District Court, on June 12, 2017,
KLINE had a cervical spine decompression and fusion surgery. (ROA 244, 252). On September 11,
2017, KLINE was determined to have reached MMI, was ratable, and was released for full duty.
(ROA 248-249). A permanent partial disability (“PPD”) evaluation was performed by Dr. Russell
Anderson and KLINE was found to have a 25% whole person impairment (“WPI™) from the cervical
spine, with 75% of the impairment apportioned as non-industrial. (ROA 250-256, 563-564). The
self-insured Employer’s third-party administrator (“TPA”) issued a determination letter on December
53,2017, offering a 6% PPD award. (ROA 362, 568). KLINE appealed, and a second PPD evaluation
was ordered and subsequently conducted by Dr. James Jempsa on May 8, 2018. (ROA 605-616).
Dr. Jempsa found KLINE to have a 27% WPI with none of the impairment apportioned as non-
industrial. (ROA 616-617). Because apportionment was not considered, the TPA sent a follow up
request asking Dr. Jempsa to review Dr. Anderson’s PPD evaluation and address apportionment.
(ROA 1162). On May 18, 2018, Dr. Jempsa provided an Addendum which stated, “You will need to
contact Dr. Anderson concerning his rationale for apportionment . . . the Claimant stated that she had
no problems with her neck prior to her industrial injury of June 25, 2015. I have not received any
medical records prior to the industrial injury . . . it is my opinion that apportionment is not necessary
in this case.” {(ROA [1{71).

On May 24, 2018, due to the large discrepancy between the two PPD ratings, a TPA
determination letter notified KLINE that the 27% PPD award was to be held in abeyance pending a
records review by Dr. Jay Betz. (ROA 1172). Dr. Betz provided his review and agreed with Dr.
Anderson’s findings on apportionment noting Dr. Anderson’s conclusions “are well supported by the
medical record, known pathologies, AMA guides, and Nevada Administrative Code.” (ROA 1189).
After a records review, the TPA sent a determination letter on June 13, 2018, offering KLINE a PPD
award of 6% based on an apportionment of 75% of the WPI as non-industrial. (ROA 618). KLINE

appealed this determination and on July 19, 2018, after a hearing, a Hearing Officer Decision was
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entered reversing the TPA’s determination. (ROA 601-603). CITY OF RENO maintained that
appertionment is proper in this case and offered the uncontested 6% as a lump sum or in installments,
and under NRS 616C.380, stated it will pay the remaining, contested 21% in monthly instaliments.
CITY OF RENO, the employer, appealed and requested a stay. (ROA 007:6-7).

On May |, 2019, an Appeal Hearing was conducted and on August 20, 2019, the Appeals
Officer Decision and Order was filed. KIMBERLY KLINE’s August 28, 2019 Petition for Judicial
Review seeks reversal of the August 20, 2019 Appeals Officer Decision which addressed the appeals
of three separate Hearing Officer Decisions: AO01900471-RKN, A01902049-RKN, and
AQO1802418-RKN. KLINE, however, only petitions for judicial review of the issue on appeal in
AO1900471-RKN, which was the Hearing Officer Decision, dated July 19, 2018, reversing the TPA’s
May 24, 2018 and June 13, 2018 determination letters regarding apportionment of KLINE’s PPD
award. (See Petition, Ex. I, Decision of the Appeals Officer (“Decision”); ROA 001-022). KLINE
argues that the Appeals Officer’s August 20, 2019 Decision prejudices substantial rights of the
Petitioner; was affected by error of law; was clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; and was arbitrary and capricious based upon an abuse of
discretion by the Appeals Officer.

In this Order, this Court will determine: (1) whether the Appeals Officer’s August 20, 2019
Decision which reversed the Hearing Officer’s Decision dated July 19, 2018, and affirming the
underlying determinations, dated May 24, 2018 and June 13, 2018, was the result of reversible error
of law; and (2) whether the Appeals Officer’s Decision finding that the Petitioner’s PPD award must
be apportioned 75% as pre-existing is not supported by substantial evidence and results in an abuse
of discretion.

“Judicial review of a final decision of an agency must be: (a) Conducted by the court without
a jury; and (b} Confined to the record.” NRS 233B.135¢1). “In cases concerning alleged irregularities
in procedure before an agency that are not shown in the record, the court may receive evidence
concerning the irregularities.” Id. “The final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The burden of proofis on the party

attacking or resisting the decision to show that the final decision is invalid pursuant to subsection 3.”
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NRS 233B.135(2). “The court shall not substitute its judgment for that of the agency as to the weight
of evidence on a question of fact.” NRS 233B.135¢3). “The court may remand or affirm the final
decision or set it aside in whole or in part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

{a} In violation of constitutional or statutory provisions; (b) In excess of the statutory authority
of the agency; (c) Made upon unlawful procedure; (d) Affected by other error of law; (e)
Clearly erroneous in view of the reliable, probative and substantial evidence on the whole
record; or (f) Arbitrary or capricious or characterized by abuse of discretion.”

NRS 233B.135(3).

Under the standard of review for appeals, if factual findings of the agency are supported by
evidence, they are conclusive and reviewing the court’s jurisdiction is confined to questions of law.

NRS 612.530(4);, NRS 233B.135; Whitney v. State, Dep’t of Employment Sec., 105 Nev. 810, 812

(1989), citing Nevada Employment Sec. Dep’t v. Nacheff, 104 Nev. 347, 349 (1988). On appeal, the

District Court reviews questions of law, including the admunistrative agency’s interpretation of

statutes, de novo. City of N. Las Vegas v. Warburton, 127 Nev, 682, 686 (2011). Review of an

Appeals Officer's decision is limited to determining whether there was substantial evidence in the
record to support the Appeals Officer's decision and that the findings and ultimate decisions of the
Appeals Officer are not disturbed unless they were clearly erroneous or otherwise amounted to an

abuse of discretion. Nevada Indus. Comm’n v. Reese, 93 Nev. 115, 125 (1977); State Indus. Ins. Sys.

v. Snapp, 100 Nev. 290, 294 (1984); Stark v. State Indus. Ins. Sys., 111 Nev. 1273, 1275 (1995),

State Indus. Ins. Sys. v. Hicks, 100 Nev. 567, 569 {(1984), State Indus. Ins. Sys, v. Swinney, 103 Nev.

17, 20 (1987); State Indus. Ins. Sys. v. Christensen, 106 Nev. 85, 88 (1990); Brown v. State Indus.

Ins. Sys., 106 Nev. 878, 880 (1990); Maxwell v. State Indus. Ins. Sys., 109 Nev. 327, 331 (1993).
The review of the District Court is confined to the record and the court is precluded from
substituting its own judgment for that of the agency as to the weight of the evidence on questions of

fact. Nevada Indus. Comm’n v. Williams, 91 Nev, 686, 688 (1975); State Indus. Ins. Sys. v. Swinney,

103 Nev. 17, 19-20 (1987); Palmer v. Del Webb’s High Sierra, 108 Nev. 673, 686 (1992). The

Court’s review is limited to a determination of whether the Appeals Officer acted arbitrarily or

capriciously, and where there was substantial evidence to support the decision, the Court cannot
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substitute its own judgment for that of the Appeals Officer. Construction Indus. Workers® Comp.

Group v. Chalue, 119 Nev. 348, 352 (2003); Meridian Gold Co. V. State, 119 Nev. 630, 633 (2003);

State v. Public Employees’ Ret. Sys., 120 Nev. 19, 23 (2004).

An “agency's fact-based conclusions of law ‘are entitled to deference, and will not be

disturbed if they are supported by substantial evidence.”” Law Offices of Barry Levinson, P.C. v.
Milko, 124 Nev. 355, 362 (2008). “Substantial evidence exists if a reasonable person could find the
evidence adequate to support the agency's conclusion, and fthe Court] may not reweigh the evidence
or revisit an appeals officer's credibility determination.” Id.; NRS 233B.135¢4). “While it is true that
the district court is free to decide pure legal questions without deference to an agency determination,
the agency's conclusions of law, which will necessarily be closely related to the agency's view of the
facts, are entitled to deference, and will not be disturbed if they are supported by substantial

evidence.” Jones v. Rosner, 102 Nev. 215, 217 (1986).

CITY OF RENO contends that the appealed issue is a mixed question of law and fact entitled
to deference; a question of law as to whether the Appeals Officer correctly interpreted NRS
616C.490(9) and NAC 616C.490 with respect to apportionment, and of fact, as the Appeals Officer
was required to apply the facts to the law. CITY OF RENO argues that KLINE is requesting this
Court substitute its opinion for that of the Appeals Officer’s as to the application of the evidence to
the law and contends that to do so is impermissible.

Petitioner, KIMBERLY KLINE argues that reversal of the Appeals Officer’s August 20, 2019
Decision is required because the decision is procedurally deficient and the result of reversible error.
KLINE argues that the Appeals Officer committed reversible error in two areas: (1) the Appeals
Officer relitigated facts which she previously decided in a prior appeal, and (2) the Appeals Officer
did not correctly apply NAC 616C.490 and NRS 616C.490. KLINE also argues that the Appeals
Officer’s Decision is erroneous in view of the reliable, probative, and substantial evidence on the
whole record and results in an abuse of discretion.

KLINE argues that the Appeals Officer’s Decision relied on the opinions of Dr. Hall which
the Appeals Officer previously determined to be not credible, inconsistent with the medical records,

and were not stated within a reasonable degree of medical probability. (ROA. 174:8-10). KLINE
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argues that since the Appeals Officer gave little or no weight to the opinions of Dr. Hall, it is
reasonable to conclude that any subsequent opinion by a rating physician should also be bound by
those findings. KLINE argues that the Appeais Officer failed to consider her prior findings and
conclusions, therefore her August 20, 2019 Decision is based on faulty information.

KLINE also argues that substantial evidence on the record establishes that she did not have a
pre-injury impairment under the AMA Guides, 5 Edition. Specifically, KLINE notes the Appeals
Officer previously found that Dr. Hansen stated that there was a high probability within a degree of
medical certainty that KLLINE’s injuries were related to the car accident. (ROA 170:23-28). Dr.
Hansen opined that the “MRI done at RDC confirms said impression with two large left paracentral
disc protrusions at C5-6 and C6-7 causing severe left NFS at each level. These injuries do appear to
be directly related to the recent rear-end type motor vehicle collision.” (ROA 306). KLINE asserts
that the Appeals Officers found that “substantial evidence supports a finding that the industrial
accident aggravated the pre-existing condition and that the resulting conditions was the substantial
contributing cause of the resulting condition.” (ROA 174:6-8). KLINE argues that apportioning the
rating by 75% when it had already been determined that the industrial injury was the substantial
contributing factor for the resulting condition is inconsistent with the Appeals Officer’s prior
decision. Therefore, KLINE asserts that the Appeals Officer committed reversible error of law by
re-litigating those facts which she previously decided in a prior appeal.

CITY OF RENO, however, argues that KL.LINE’s argument ignores the fact that the question
on appeal in the earlier decision was whether claim closure without a PPD rating was proper. (ROA
167:18-23). CITY OF RENG asserts that Dr. Hansen’s statement about KLINE’s injuries being
related to the car accident, and the Appeals Officer’s finding that KLINE had “met her burden of
proof with substantial evidence that she is not at maximum medical improvement and needs further
treatment” required the claim to remain open. (ROA 174:11-12). Thus, the earlier decision, CITY
OF RENO contends, makes no findings as to the propriety of apportionment, as the January 18, 2017
Appeals Officer Decision contemplated a possible future PPD evaluation once KLINE had completed
treatment and was determined stable. (ROA 174:18-19).

1
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CITY OF RENO asserts that in the prior decision the Appeals Officer gave more weight to
Dr. Sekhon’s and Dr. Hanson’s medical opinions, and less weight to Dr. Hall’s opinion that KLINE
did not suffer a ratable impairment. CITY OF RENO argues that the Appeals Officer’s decision to
give Dr. Hall’s opinion no weight is not binding on future rating physicians, as the prior decision pre-
dated the spinal fusion surgery, and the PPD evaluations by Dr. Anderson and Dr. Jempsa, as well as
Dr. Betz’s records review report and expert testimony, upon which the Appeals Officer specifically
relied in reaching the Decision at issue here.

The Appeals Officer also gave Dr. Jempsa’s PPD evaluation no weight because there was a
large discrepancy in Dr. Jempsa’s range of motion findings which made his results questionable as
“[i]t is well recognized that patients leamn from prior rating experience.” (ROA 017:16-17, 018:12-
18, 1192). Dr. Jempsa fziled to apportion because KLINE stated she had no problems with her neck
prior to the industrial injury and because he had received no records prior to the industrial injury on
June 25, 2015, which the Appeals Officer found was not required under NAC 616C.490. (ROA
018:3-12). The Appeals Officer concluded that Dr. Jempsa’s findings were also questionable
because “the medical evidence depicts stenosis, spondylitis, and osteophytes which take years if not
decades to form.” (ROA 018:12-14).

The Appeals Officer based the decision upholding apportionment primarily on the medical
evidence from Dr. Anderson and Dr. Betz, whom she “found to be credible and their opinions given
the most weight.” (ROA 007:19-20, 013:25-26, 014:1-2). Although Dr. Betz testified that Dr. Hall
“was probably correct that the [Claimant] suffered a sprain/strain,” and that she did eventually
improve “as would be expected with a . . . sprain/strain,” Dr. Betz testified that there was not “any
significant relationship” between those symptoms and the degenerative disc disease findings on
KLINE’s MRI results. (ROA 055:11-17, 056:1-2). Dr. Betz testified that the reason it took KLINE
seven months to improve from the sprain/strain was because “there was unrecognized underlying
multilevel degenerative disc changes.” (ROA 055:18-23).

While it is true that Dr. Betz’s report notes that Dr. Hall’s opinion supports Dr. Anderson’s
conclusion that KLINE’s cervical spine pathologies were primarily degenerative in nature and pre-

existing, the Appeals Officer Decision does not rely on Dr. Hall’s opinion alone. (ROA 011).
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Moreover, regardless of whether Dr. Betz relied on Dr. Hall’s opinion, what is at issue here is
KLINE’s pain and additional treatment related to the pre-existing degenerative condition which began
after she had recovered from the industrial sprain/strain and was released by Dr. Hall.  Dr. Betz’s
record teview report and extensive expert testimony make clear that he considered all medical
reporting and imaging studies in reaching his conclusion that the medical evidence establishes that
KLINE had a pre-existing condition. (ROA 011-013).

CITY OF RENO argues that Dr. Betz’s opinion incorporating Dr. Hall’s opinion and his
reliance on Dr. Hall’s reporting was not inconsistent with the Appeals Officer’s prior decision and
that the prior decision does not preclude the Appeals Officer from taking that subsequent medical
history and documentation into consideration when reaching decisions. In view of all the medical
evidence, much of which did not exist at the time of the prior decision relied on by KLINE, the
Appeals Officer properly concluded that KLINE had a pre-existing condition mandating
apportionment of impairment under NAC 616C.490. This presents a new question of law not
previously addressed by the Appeals Officer and which requires a separate and distinct legal analysis
and application of the medical evidence than that performed in the prior decision. Thus, CITY OF
RENO argues and the Court finds that the prior decision concluding that the industrial injury
aggravated a pre-existing condition under NAC 616C.175(1), makes the present decision upholding
apportionment based on substantial medical evidence establishing that KLINE had a pre-existing
cervical spine condition consistent with the law of the case. The Court finds the Appeals Officer
Decision, dated August 20, 2019, was not the result of reversible error nor an abuse of discretion as
the Appeals Officer did not re-litigate facts previously decided in a prior appeal and the Decision is
supported by substantial evidence.

KLINE also argues that the Appeals Officer erred by not complying with the mandates of
NRS 233B.125. NRS 233B.125 states:

“A decision or order adverse to a party in a contested case must be in writing or stated
in the record. Except as provided in subsection 5 of NRS 233B.121, a final decision
must include findings of fact and conclusions of law, separately stated. Findings of
fact and decisions must be based upon a preponderance of the evidence. Findings of
fact, if set forth in statutory language, must be accompanied by a concise and explicit
statement of the underlying facts supporting the findings. If, in accordance with
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agency regulations, a party submitted proposed findings of fact before the
commencement of the hearing, the decision must include a ruling upon each proposed
finding. Parties must be notified either personally or by certified mail of any decision
or order. Upon request a copy of the decision or order must be delivered or mailed
forthwith to each party and to the party's attorney of record.”

NRS 233B.125.

The Court finds the Appeals Officer decision included findings of fact and conclusions of law,
separately stated. In addition, the Court finds the Appeals Officer’s findings of fact and decision are
based upon a preponderance of evidence, and the Appeals Officer enumerated each of the facts
underlying those findings.

In addition, KLINE argues that the Appeals Officer committed reversible error by not
correctly apply NRS 616C.490 and NAC 616C.490. KLINE argues that NRS 616C.490 requires that
there be evidence that a ratable impairment, as defined by the AMA Guides, existed on the date of
the industrial injury for apportionment to occur. KLINE argues there is no prior medical records
confirming that there was a ratable impairment, prior residual impairment, and proof of a residual
impairment which existed on the date of the industrial injury and that Dr. Jempsa, after reviewing
numerous prior records predating KLINE’s industrial injury, found appoertionment was not
appropriate. (ROA 617). KLINE asserts that Dr. Betz conceded that there is no documentation
concerning the scope and nature of the impairment which existed before the industrial injury. (ROA
087, 088, 094). Thus, KLINE contends that at the time of the industrial injury, she had a 0%
impairment due to any pre-existing condition that she may have had, and therefore, the impairment
may not be apportioned.

NRS 616C.490 states: “Except as otherwise provided in subsection 10, if there is a previous
disability, . . . the percentage of disability for a subsequent injury must be determined by computing
the percentage of the entire disability and deducting there from the percentage of the previous
disability as it existed at the time of the subsequent injury.” NRS 616C.490(9} [effective through
December 31, 2G19]; Pub. Agency Comp. Tr. (PACT) v. Blake, 127 Nev. 863, 867 (2011) (holding

calculations for prior and subsequent injuries when impairment ratings for those injuries were based
on different editions of the applicable guide, be reconciled by first using the current edition of the

AMA Guides to determine both the percentage of the entire disability and of the previous disability).
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The Nevada Administrative Code provides the procedure for completing apportionment. See
NAC 616C.490. The Administrative Code requires a precise apportionment to be completed “if a
prior evaluation of the percentage of impairment is available and recorded for the pre-existing
impairment.” NAC 616C.490(3). However, the Administrative Code specifically contemplates the
situation here, where there is no prior rating evaluation of the pre-existing condition. In such a case,

the Administrative Code provides in pertinent part that:

4. Except as otherwise provided in subsection §, . . . if no previous rating
evaluation was performed, the percentage of impairment for the previous injury or
disease and the present industrial injury or occupational disease must be recalculated
by using the Guides, as adopted by reference pursuant to NAC 616C.002. The
apportionment must be determined by subtracting the percentage of impairment
established for the previous injury or disease from the percentage of impairment
established for the present industrial injury or occupational disease.

5. If precise information is not available, and the rating physician or
chiropractor is unable to determine an apportionment using the Guides as set forth in
subsection 4, an apportionment may be allowed if at least 50 percent of the total
present impairment is due to a preexisting or intervening injury, disease or condition.
The rating physician or chiropractor may base the apportionment upon X-rays,
historical records and diagnoses made by physicians or chiropractors or records of
treatment which confirm the prior impairment.

NAC 616C.490(4)-(5).

“If there are preexisting conditions . . . the apportionment must be supported by
documentation concerning the scope and the nature of the impairment which existed before the
industrial injury or the onset of disease.” NAC 616C 490¢(6). CITY OF RENO argues that NAC
616C.490 does not require that the documentation of a pre-existing condition predate the industrial

injury. In Ransier v. State Industrial Insurance Systems, the Nevada Supreme Court stated that “the

clause “which existed before the industrial injury or the onset of the disease’ refers to the impairment

and not the document.” Ransier v. State Indus. Ins. Sys., 104 Nev. 742, 744 at fn. 1 (1988). Although

the reference to this regulation is from the prior version, NAC 616.650(6), the language has remained
the same. The Ransier Court held that the Nevada Administrative Code “does not require historical
documentation, only ‘documentation concerning the scope and nature of the impairment,” which can
come, as here, from examination at the time of the second injury.” Id. (affirming apportionment was
proper where no records or documents existed concerning claimant’s prior injury, but where both

treating physicians found claimant’s two injuries to be distinguishable).
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CITY OF RENO also argues that the Appeals Officer correctly interpreted NRS 616C.490
and NAC 616C.490 in finding apportionment does not require that the pre-existing condition be a
ratable impairment. Rather, CITY OF RENO argues that the rating physician must look for a prior
impairment, shown by medical records post-dating the industrial injury. CITY OF RENQO argues that
KLINE incorrectly insists that apportionment for a pre-existing disease or condition requires a
“ratable” impairment to have existed on the date of the industrial accident. “[W]hen the language of

a statute is plain and unambiguous, a court should give that language its ordinary meaning and not go

beyond it.” Nev. Dep’t of Corr. v. York Claims Serys., Inc., 131 Nev. 199, 203 (2015). CITY OF
RENO argues that the plain language of NAC 616C.490 simply requires an “impairment” with no
requirement that the pre-existing condition or disease be previously rated.

“A rating physician or chiropractor shall always explain the underlying basis of the
apportionment as specifically as possible by citing pertinent data in the health care records or other
records.” NAC 616C.490(7). Here, the Appeals Officer found “Dr. Betz to be a credible witness and
his testimony is given great weight. Dr. Betz’s testimony was uncontroverted at [the] hearing and no
opposing or contradicting expert witness testimony was provided.” (ROA 007:19-21). Based on the
records from Dr. Sekhon, who performed KLINE’s spinal fusion surgery, in addition to MR, x-ray
records, and historical records and diagnoses, demonstrating the scope and nature of the impairment,
Dr. Betz testified that the present impairment was at least fifty percent (50%) due to KLINE’s pre-
existing impairment. (ROA. 15:24-27, 16:1-10). The Appeals Officer concluded that Dr. Betz and
Dr. Anderson established the underlying basis for apportionment as required by NAC 616C.490(5)-
(7). (ROA 16:10-15). CITY OF RENO argues and the Court finds that KLINE’s contention that
apporticnment is improper due to a lack of prior documentation of the pre-existing, ratable condition
is unpersuasive where the Appeals Officer found Dr. Betz has expressly identified the x-rays,
historical records, and diagnoses confirming KLINE’s prior impairment as required by NAC
616C.490(5).

Following review of the Appeals Officer’s Decision, the Court finds the Appeals Officer did
not commit any clear error of law nor arbitrary or capricious abuse of discretion. As discussed supra,

the Court finds the Appeals Officer correctly applied NRS 616C.490 and NAC 616C.490. In
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addition, the Court finds the Decision is supported by substantial evidence and the Appeals Officer’s
findings of fact and conclusions of law in the Decision complied with the requirements set forth in
NRS 233B.125. KLINE was properly awarded 6% PPD award, which apportioned 25% WPI of the
cervical spine as 75% non-industrial and 25% industrial. Therefore, the Court finds there is no basis
to grant review and the Petition should be dented.

Based on the foregoing and good cause appearing,

IT IS HEREBY ORDERED that KIMBERLY KLINE’s Petition for Judicial Review is
DENIED and the decision of the Appeals Officer, dated August 20, 2019, is AFFIRMED.

0 ponies 4. S\Qn\\uwR

DISTRICT JUDGE

DATED this 10  day of February, 2021.
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Senate Bill No. 289—Senator D. Harris
CHAPTER..........

AN ACT relating to workers’ compensation; establishing provisions
relating to the apportionment of percentages for present and
previous disabilities; requiring an insurer to send a written
determination regarding an industrial insurance claim by
facsimile or other electronic transmission under certain
circumstances; making compensation for an industrial injury
or occupational disease subject to an attorney’s lien;
providing for the tolling of certain periods to request a
hearing or appeal under certain circumstances; providing for
an award of certain costs to a claimant who prevails in a
contested claim; providing for the reservation of certain
additional rights of a claimant who accepts a lump sum
payment for a permanent partial disability; revising
provisions governing the appointment of a vocational
rehabilitation counselor for an injured employee; and
providing other matters properly relating thereto.

Legislative Counsel’s Digest:

Existing law requires, in a case where an injured employee is determined to
have a permanent partial disability and there is a previous disability, an
apportionment to be made by subtracting the percentage of previous disability as it
existed at the time of the previous disability from the percentage of present
disability as it existed at the time of the present disability. (NRS 616C.490)
Sections 1 and 7 of this bill revise these provisions to prohibit: (1) an
apportionment of percentages of disabilities where no rating evaluation was
performed for the previous disability unless the insurer proves by a preponderance
of the evidence that certain specific medical evidence supports a specific
percentage of previous disability; and (2) any reduction of the percentage of present
impairment if no medical documentation or health care records of a preexisting
impairment exist, unless certain other evidentiary requirements are satisfied.
Section 7 also requires an insurer to commence making installment payments to an
injured employee, within a specified period of time and without requiring the
employee to elect a method of payment, for that portion of an award of
compensation for permanent partial disability which is not in dispute.

Existing law requires an injured employee to submit to an examination and any
necessary immediate medical attention by a physician or chiropractor and requires
the physician or chiropractor to complete and file a claim for compensation. (NRS
616C.010, 616C.040, 616C.075, 616C.095) Sections 1.4, 1.6, 2.2 and 2.4 of this
bill authorize the examination and treatment to be provided by a physician assistant
or advanced practice registered nurse and, if so provided, require the physician
assistant or advanced practice registered nurse to file a claim for compensation and
provide a copy of the claim form to the injured employee.

Existing law requires an insurer to mail a written determination regarding a
claim for compensation under industrial insurance. (NRS 616C.065, 617.356)
Sections 2 and 10 of this bill require the insurer to send its determination by
facsimile or other electronic transmission, if so requested, to the claimant or the
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person acting on behalf of the claimant and retain proof of successful transmission
of the facsimile.

Existing law provides that, except in matters relating to child support,
compensation payable or paid for an industrial injury or occupational disease is not
assignable and is exempt from attachment, garnishment and execution. (NRS
616C.205) Section 3 of this bill provides that such compensation may also be
subject to an attorney’s lien.

Existing law sets forth certain limits on the period of time in which an
aggrieved party may request a hearing before a hearing officer or appeal from a
decision of a hearing officer. (NRS 616C.315, 616C.345) Sections 4 and 6 of this
bill provide that periods within which a request for a hearing or an appeal may be
filed may be tolled if the insurer fails to mail or, if so requested, send by facsimile
or other electronic transmission a determination regarding a claim for
compensation.

Existing law provides that if a contested claim for compensation is decided in
favor of the claimant, he or she is entitled to an award of interest. (NRS 616C.335)
Section 5 of this bill provides that the claimant is also entitled to an award of
certain costs and sets forth the procedure for requesting costs and adjudicating
disputes for such costs.

Existing law provides that a claimant who elects to receive and accepts
payment for a permanent partial disability in a lump sum terminates the claimant’s
benefits and waives certain rights regarding his or her claim, except the right to
reopen his or her claim, have the claim considered by his or her insurer, certain
rehabilitative services and the right to receive a benefit penalty. (NRS 616C.495)
Section 8 of this bill provides that the claimant also reserves the right to conclude
or resolve any contested matter, with certain exceptions, which is pending at the
time of the election of payment for a permanent partial disability in a lump sum.

Existing law authorizes an insurer or injured employee to request a vocational
rehabilitation counselor to prepare a written assessment of the injured employee.
(NRS 616C.550) Existing law requires the vocational rehabilitation counselor to
develop a plan for a program of vocational rehabilitation for each eligible injured
employee. (NRS 616C.555) Existing law further provides that where a written
assessment is requested or a plan for a program of vocational rehabilitation is
required and the insurer or injured employee or personal or legal representative of
the injured employee are unable to agree on the appointment of a vocational
rehabilitation counselor, the insurer shall submit a list of at least three vocational
rehabilitation counselors to the injured employee or personal or legal representative
of the injured employee. (NRS 616C.541) Section 9 of this bill requires the
counselors listed to be employed by at least three different organizations or entities.

EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 616C of NRS is hereby amended by adding
thereto a new section to read as follows:

1. If a rating evaluation was completed for a previous
disability involving a condition, occupational disease, organ,
anatomical structure or other part of the body that is identical to
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the condition, occupational disease, organ, anatomical structure
or other part of the body being evaluated for the present disability,
the percentage of disability for a subsequent injury must be
determined by deducting the percentage of the previous disability
from the percentage of the present disability, regardless of the
edition of the American Medical Association’s Guides to the
Evaluation of Permanent Impairment as adopted by the Division
pursuant to NRS 616C.110 used to determine the percentage of
the previous disability. The compensation awarded for a
permanent disability on a subsequent injury must be reduced only
by the awarded or agreed upon percentage of disability actually
received by the injured employee for the previous injury regardless
of the percentage of the previous disability.

2. If no rating evaluation performed before the date of injury
or onset of the occupational disease exists for apportionment of
percentage of present and previous disabilities pursuant to
subsection 1, the percentage of the present disability must not be
reduced unless:

(&) The insurer proves by a preponderance of the evidence that
medical documentation or health care records that existed before
the date of the injury or onset of the occupational disease that
resulted in the present disability demonstrate evidence that the
injured employee had an actual impairment or disability involving
the condition, occupational disease, organ, anatomical structure
or other part of the body that is the subject of the present
disability; and

(b) The rating physician or chiropractor states to a reasonable
degree of medical or chiropractic probability that, based upon the
specific information in the preexisting medical documentation or
health care records, the injured employee would have had a
specific percentage of disability immediately before the date of the
injury or the onset of the occupational disease if, in the instant
before the injury or the onset of the occupational disease, the
injured employee had been evaluated under the edition of the
American Medical Association’s Guides to the Evaluation of
Permanent Impairment that had been adopted by the Division
pursuant to NRS 616C.110.

3. The documentation or records relied upon pursuant to
subsection 2 must provide specific references to one or more of the
following:

(a) Diagnoses;

(b) Measurements;

(c) Imaging studies;
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(d) Laboratory testing; or

(e) Other commonly relied upon medical evidence that
supports the finding of a preexisting ratable impairment under the
specific provisions of the edition of the American Medical
Association’s Guides to the Evaluation of Permanent Impairment
that had been adopted by the Division pursuant to NRS 616C.110
at the time of that rating evaluation.

4. If there is physical evidence of a prior surgery to the same
organ, anatomical structure or other part of the body being
evaluated for the present disability but no medical documentation
or health care records regarding that organ, anatomical structure
or other part of the body can be obtained, the rating physician or
chiropractor may apportion the rating provided that the applicable
requirements of subsection 2, other than any requirement to:

(a) Have medical documentation or health care records; or

(b) Base a rating upon medical documentation or health care
records,
= are satisfied.

5. If there is no physical evidence of a prior surgery to the
same organ, anatomical structure or other part of the body being
evaluated for the present disability and no medical documentation
or health care records of a preexisting whole person impairment
for the identical condition, occupational disease, organ,
anatomical structure or other part of the body being evaluated for
the present disability exist for the purposes of subsection 1 or 2,
the percentage of present impairment must not be reduced by any
percentage for the previous impairment.

Sec. 1.2. NRS 616C.005 is hereby amended to read as follows:

616C.005 On or before September 1 of each year:

1. An insurer shall distribute to each employer that it insures
any form for reporting injuries that has been revised within the
previous 12 months.

2. The Administrator shall make available to physicians , fand}
chiropractors , physician assistants and advanced practice
registered nurses any form for reporting injuries that has been
revised within the previous 12 months.

Sec. 1.4. NRS 616C.010 is hereby amended to read as follows:

616C.010 1. Whenever any accident occurs to any employee,
the employee shall forthwith report the accident and the injury
resulting therefrom to his or her employer.

2. When an employer learns of an accident, whether or not it is
reported, the employer may direct the employee to submit to, or the
employee may request, an examination by a physician , fer}
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chiropractor, physician assistant or advanced practice registered
nurse, in order to ascertain the character and extent of the injury and
render medical attention which is required immediately. The
employer shall:

(a) If the employer’s insurer has entered into a contract with an
organization for managed care or with providers of health care
pursuant to NRS 616B.527, furnish the names, addresses and
telephone numbers of:

(1) Two or more physicians , fer} chiropractors , physician
assistants or advanced practice registered nurses who are qualified
to conduct the examination and who are available pursuant to the
terms of the contract, if there are two or more such physicians , fer}
chiropractors , physician assistants or advanced practice registered
nurses within 30 miles of the employee’s place of employment; or

(2) One or more physicians , fer} chiropractors , physician
assistants or advanced practice registered nurses who are qualified
to conduct the examination and who are available pursuant to the
terms of the contract, if there are not two or more such physicians ,
fer} chiropractors , physician assistants or advanced practice
registered nurses within 30 miles of the employee’s place of
employment.

(b) If the employer’s insurer has not entered into a contract with
an organization for managed care or with providers of health care
pursuant to NRS 616B.527, furnish the names, addresses and
telephone numbers of:

(1) Two or more physicians , fer} chiropractors , physician
assistants or advanced practice registered nurses who are qualified
to conduct the examination, if there are two or more such physicians
, fer} chiropractors , physician assistants or advanced practice
registered nurses within 30 miles of the employee’s place of
employment; or

(2) One or more physicians , fer} chiropractors , physician
assistants or advanced practice registered nurses who are qualified
to conduct the examination, if there are not two or more such
physicians , fer} chiropractors , physician assistants or advanced
practice registered nurses within 30 miles of the employee’s place
of employment.

3. From among the names furnished by the employer pursuant
to subsection 2, the employee shall select one of those physicians ,
fer} chiropractors , physician assistants or advanced practice
registered nurses to conduct the examination, but the employer
shall not require the employee to select a particular physician , for}
chiropractor , physician assistant or advanced practice registered
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nurse from among the names furnished by the employer.
Thereupon, the examining physician , fer} chiropractor , physician
assistant or advanced practice registered nurse, as applicable, shall
report forthwith to the employer and to the insurer the character and
extent of the injury. The employer shall not require the employee to
disclose or permit the disclosure of any other information
concerning the employee’s physical condition except as required by
NRS 616C.177.

4. Further medical attention, except as otherwise provided in
NRS 616C.265, must be authorized by the insurer.

5. This section does not prohibit an employer from requiring
the employee to submit to an examination by a physician or
chiropractor specified by the employer at any convenient time after
medical attention which is required immediately has been
completed.

6. An employee leasing company must provide to each
employee covered under an employee leasing contract instructions
on how to notify the leasing company supervisor and client
company of an injury in plain, clear language placed in conspicuous
type in a specifically labeled area of instructions given to the
employee.

Sec. 1.6. NRS 616C.040 is hereby amended to read as follows:

616C.040 1. Except as otherwise provided in this section, a
treating physician , fer} chiropractor , physician assistant or
advanced practice registered nurse shall, within 3 working days
after first providing treatment to an injured employee for a particular
injury, complete and file a claim for compensation with the
employer of the injured employee and the employer’s insurer. If the
employer is a self-insured employer, the treating physician , fer}
chiropractor , physician assistant or advanced practice registered
nurse shall file the claim for compensation with the employer’s
third-party administrator. If the physician , fer} chiropractor ,
physician assistant or advanced practice registered nurse files the
claim for compensation by electronic transmission, the physician ,
fer} chiropractor , physician assistant or advanced practice
registered nurse shall, upon request, mail to the insurer or third-
party administrator the form prescribed by the Administrator for a
claim for compensation that feentains-the-original-signatures—of] is
signed by the injured employee and the physician , fer} chiropractor
, |} physician assistant or advanced practice registered nurse. The
form must be mailed within 7 days after receiving such a request.

2. A physician , fer} chiropractor , physician assistant or
advanced practice registered nurse who has a duty to file a claim

AA 0022

81st Session (2021)




_7-

for compensation pursuant to subsection 1 may delegate the duty to
a physician assistant or an advanced practice registered nurse at a
medical facility. If the physician , fer} chiropractor , physician
assistant or advanced practice registered nurse delegates the duty
to a physician assistant or an advanced practice registered nurse
at a medical facility:

(&) The physician assistant or advanced practice registered
nurse, as applicable, at the medical facility must comply with the
filing requirements set forth in this section; and

(b) The delegation must be in writing and signed by:

(1) The delegating physician , fer} chiropractor £}
physician assistant or advanced practice registered nurse; and
(2) Anauthorized representative of the medical facility.

3. A claim for compensation required by subsection 1 must

(a) Be filed on a form prescribed by the Administrator |} ; and

(b) Be signed with the original or electronic signatures of the
injured employee and:

(1) The physician, chiropractor, physician assistant or
advanced practice registered nurse who treated the injured
employee; or

(2) The physician assistant or advanced practice registered
nurse to whom the duty to file a claim for compensation is
delegated pursuant to subsection 2.

4. If a claim for compensation is accompanied by a certificate
of disability, the certificate must include a description of any
limitation or restrictions on the injured employee’s ability to work.

5. A copy of the completed form that is required to be filed
pursuant to subsection 3 and which is fully executed with the
required original or electronic signatures must be provided to the
injured employee at the time of discharge.

6. Each physician, chiropractor fand} , physician assistant,
advanced practice registered nurse and medical facility that treats
injured employees, each insurer, third-party administrator and
employer, and the Division shall maintain at their offices a sufficient
supply of the forms prescribed by the Administrator for filing a
claim for compensation.

{6} 7. The Administrator may impose an administrative fine
of not more than $1,000 for each violation of subsection 1 on:

(&) A treating physician , fer} chiropractor 5} , physician
assistant or advanced practice registered nurse; or

(b) A physician assistant or advanced practice registered nurse
at a medical facility if the duty to file the claim for compensation
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has been delegated to [the-medical-faciity] him or her pursuant to
this section.

Sec. 1.8. NRS 616C.045 is hereby amended to read as follows:

616C.045 1. Except as otherwise provided in NRS 616B.727,
within 6 working days after the receipt of a claim for compensation
from a physician , fer chiropractor, physician assistant or
advanced practice registered nurse, or a medical facility if the duty
to file the claim for compensation has been delegated to the medical
facility pursuant to NRS 616C.040, an employer shall complete and
file with his or her insurer or third-party administrator an
employer’s report of industrial injury or occupational disease.

2. The report must:

(a) Be filed on a form prescribed by the Administrator;

(b) Be signed by the employer or the employer’s designee;

(c) Contain specific answers to all questions required by the
regulations of the Administrator; and

(d) Be accompanied by a statement of the wages of the
employee if the claim for compensation received from the treating
physician , fer} chiropractor, physician assistant or advanced
practice registered nurse, or a medical facility if the duty to file the
claim for compensation has been delegated to the medical facility
pursuant to NRS 616C.040, indicates that the injured employee is
expected to be off work for 5 days or more.

3. An employer who files the report required by subsection 1
by electronic transmission shall, upon request, mail to the insurer or
third-party administrator the form that contains the original
signature of the employer or the employer’s designee. The form
must be mailed within 7 days after receiving such a request.

4. The Administrator shall impose an administrative fine of not
more than $1,000 on an employer for each violation of this section.

Sec. 2. NRS 616C.065 is hereby amended to read as follows:

616C.065 1. Except as otherwise provided in NRS 616C.136,
within 30 days after the insurer has been notified of an industrial
accident, every insurer shall:

(a) Accept a claim for compensation, notify the claimant or the
person acting on behalf of the claimant that the claim has been
accepted and commence payment of the claim; or

(b) Deny the claim and notify the claimant or the person acting
on behalf of the claimant and the Administrator that the claim has
been denied.

2. If an insurer is ordered by the Administrator, a hearing
officer, an appeals officer, a district court, the Court of Appeals or
the Supreme Court of Nevada to make a new determination,
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including, without limitation, a new determination regarding the
acceptance or denial of a claim for compensation, the insurer shall
make the new determination within 30 days after the date on which
the insurer has been ordered to do so.

3. Payments made by an insurer pursuant to this section are not
an admission of liability for the claim or any portion of the claim.

4. Except as otherwise provided in this subsection, if an insurer
unreasonably delays or refuses to pay the claim within 30 days after
the insurer has been notified of an industrial accident, the insurer
shall pay upon order of the Administrator an additional amount
equal to three times the amount specified in the order as refused or
unreasonably delayed. This payment is for the benefit of the
claimant and must be paid to the claimant with the compensation
assessed pursuant to chapters 616A to 617, inclusive, of NRS. The
provisions of this section do not apply to the payment of a bill for
accident benefits that is governed by the provisions of
NRS 616C.136.

5.  The insurer shall notify the claimant or the person acting on
behalf of the claimant that a claim has been accepted or denied
pursuant to subsection 1 or 2 by:

(&) Mailing its written determination to the claimant or the
person acting on behalf of the claimant |} and

by, if the claim has been denied, in whole or in part,
obtaining a certificate of mailing |} ; or

(b) If and as requested by the claimant or the person acting on
behalf of the claimant, sending its written determination to the
claimant or the person acting on behalf of the claimant by
facsimile or other electronic transmission the proof of sending and
receipt of which is readily verifiable and retaining proof of a
successful transmission and receipt of the facsimile or other
electronic transmission, as applicable.

6. The failure of the insurer to febtain} , as applicable:

(a) Obtain a certificate of mailing as required by paragraph b}
(a) of subsection 5 shall be deemed to be a failure of the insurer to
mail the written determination of the denial of a claim as required
by this section |1 ; or

(b) Retain proof of a successful transmission and receipt of the
facsimile or other electronic transmission the proof of sending and
receipt of which is readily verifiable as required by paragraph (b)
of subsection 5 shall be deemed to be a failure of the insurer to
send by facsimile or other electronic transmission the written
determination regarding a claim as required by this section.
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7. The failure of the insurer to indicate the acceptance or denial
of a claim for a part of the body or condition does not constitute a
denial or acceptance thereof.

8. Upon request, the insurer shall provide a copy of the
certificate of mailing, if any, or proof of a successful transmission
and receipt of the facsimile or other electronic transmission, as
applicable, to the claimant or the person acting on behalf of the
claimant.

_ h9. For the purposes of this section, the insurer shall fmai}
either:

(a) Mail the written determination to:

K} (1) The mailing address of the claimant or the person
acting on behalf of the claimant that is provided on the form
prescribed by the Administrator for filing the claim; or

(2) Another mailing address if the claimant or the person
acting on behalf of the claimant provides to the insurer written
notice of another mailing address [} ; or

(b) If and as requested by the claimant or the person acting on
behalf of the claimant, send the written determination by facsimile
or other electronic transmission the proof of sending and receipt
of which is readily verifiable to the claimant or the person acting
on behalf of the claimant.

10. As used in this section, “certificate of mailing” means a
receipt that provides evidence of the date on which the insurer
presented its written determination to the United States Postal
Service for mailing.

Sec. 2.2. NRS 616C.075 is hereby amended to read as follows:

616C.075 1. If an employee is properly directed to submit to
a physical examination and the employee refuses to permit the
treating physician , fer} chiropractor , physician assistant or
advanced practice registered nurse to make an examination and to
render medical attention as may be required immediately, no
compensation may be paid for the injury claimed to result from the
accident.

2. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 2.4. NRS 616C.095 is hereby amended to read as follows:

616C.095 1. The physician , fer} chiropractor , physician
assistant or advanced practice registered nurse shall inform the
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injured employee of the injured employee’s rights under chapters
616A to 616D, inclusive, or chapter 617 of NRS and lend all
necessary assistance in making application for compensation and
such proof of other matters as required by the rules of the Division,
without charge to the employee.

2. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 2.6. NRS 616C.098 is hereby amended to read as follows:

616C.098 1. Certain phrases relating to a claim for
compensation for an industrial injury or occupational disease and
used by a physician , fer} chiropractor , physician assistant or
advanced practice registered nurse when determining the causation
of an industrial injury or occupational disease are deemed to be
equivalent and may be used interchangeably. Those phrases are:

£} (a) “Directly connect this injury or occupational disease as
job incurred”; and

2} (b) “A degree of reasonable medical probability that the
condition in question was caused by the industrial injury.”

2. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 2.8. NRS 616C.130 is hereby amended to read as follows:

616C.130 1. The insurer shall not authorize the payment of
any money to a physician , fer} chiropractor , physician assistant or
advanced practice registered nurse for services rendered by the
physician , fer} chiropractor, physician assistant or advanced
practice registered nurse, as applicable, in attending an injured
employee until an itemized statement for the services has been
received by the insurer accompanied by a certificate of the physician
, fer} chiropractor , physician assistant or advanced practice
registered nurse stating that a duplicate of the itemized statement
has been filed with the employer of the injured employee.

2. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
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practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 3. NRS 616C.205 is hereby amended to read as follows:

616C.205 Except as otherwise provided in this section and
NRS 18.015, 31A.150 and 31A.330, compensation payable or paid
under chapters 616A to 616D, inclusive, or chapter 617 of NRS,
whether determined or due, or not:

1. Is not assignable before the issuance and delivery of the
check or the deposit of any payment for compensation pursuant to
NRS 616C.4009;

2. Is exempt from attachment, garnishment and execution; and

3. Does not pass to any other person by operation of law.
= In the case of the death of an injured employee covered by
chapters 616A to 616D, inclusive, or chapter 617 of NRS from
causes independent from the injury for which compensation is
payable, any compensation due the employee which was awarded or
accrued but for which a check was not issued or delivered or for
which payment was not made pursuant to NRS 616C.409 at the date
of death of the employee is payable to the dependents of the
employee as defined in NRS 616C.505.

Sec. 3.3. NRS 616C.265 is hereby amended to read as follows:

616C.265 1. Except as otherwise provided in NRS 616C.280,
every employer operating under chapters 616A to 616D, inclusive,
of NRS, alone or together with other employers, may make
arrangements to provide accident benefits as defined in those
chapters for injured employees.

2. Employers electing to make such arrangements shall notify
the Administrator of the election and render a detailed statement of
the arrangements made, which arrangements do not become
effective until approved by the Administrator.

3. Every employer who maintains a hospital of any kind for his
or her employees, or who contracts for the hospital care of injured
employees, shall, on or before January 30 of each year, make a
written report to the Administrator for the preceding year, which
must contain a statement showing:

(@) The total amount of hospital fees collected, showing
separately the amount contributed by the employees and the amount
contributed by the employers;

(b) An itemized account of the expenditures, investments or
other disposition of such fees; and

(c) What balance, if any, remains.

4. Every employer who provides accident benefits pursuant to
this section:
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(@) Shall, in accordance with regulations adopted by the
Administrator, make a written report to the Division of that
employer’s actual and expected annual expenditures for claims and
such other information as the Division deems necessary to calculate
an estimated or final annual assessment and shall, to the extent that
the regulations refer to the responsibility of insurers to make such
reports, be deemed to be an insurer.

(b) Shall pay the assessments collected pursuant to NRS
232.680 and 616A.430.

5. The reports required by the provisions of subsections 3 and 4
must be verified:

() If the employer is a natural person, by the employer;

(b) If the employer is a partnership, by one of the partners;

(c) If the employer is a corporation, by the secretary, president,
general manager or other executive officer of the corporation; or

(d) If the employer has contracted with a physician or
chiropractor for the hospital care of injured employees, by the
physician or chiropractor.

6. No employee is required to accept the services of a
physician , fer} chiropractor , physician assistant or advanced
practice registered nurse provided by his or her employer, but may
seek professional medical services of the employee’s choice as
provided in NRS 616C.090. Expenses arising from such medical
services must be paid by the employer who has elected to provide
benefits, pursuant to the provisions of this section, for the
employer’s injured employees.

7. Every employer who fails to notify the Administrator of
such election and arrangements, or who fails to render the financial
reports required, is liable for accident benefits as provided by
NRS 616C.255.

8. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 3.7. NRS 616C.270 is hereby amended to read as follows:

616C.270 1. Every employer who has elected to provide
accident benefits for his or her injured employees shall prepare and
submit a written report to the Administrator:

(a) Within 6 days after any accident if an injured employee is
examined or treated by a physician , fer} chiropractor 1, physician
assistant or advanced practice registered nurse; and
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(b) If the injured employee receives additional medical services.

2. The Administrator shall review each report to determine
whether the employer is furnishing the accident benefits required by
chapters 616A to 616D, inclusive, of NRS.

3. The content and form of the written reports must be
prescribed by the Administrator.

4. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 4. NRS 616C.315 is hereby amended to read as follows:

616C.315 1. Any person who is subject to the jurisdiction of
the hearing officers pursuant to chapters 616A to 616D, inclusive, or
chapter 617 of NRS may request a hearing before a hearing officer
of any matter within the hearing officer’s authority. The insurer
shall provide, without cost, the forms necessary to request a hearing
to any person who requests them.

2. A hearing must not be scheduled until the following
information is provided to the hearing officer:

(@) The name of:

(1) The claimant;
(2) The employer; and
(3) The insurer or third-party administrator;

(b) The number of the claim; and

(c) If applicable, a copy of the letter of determination being
appealed or, if such a copy is unavailable, the date of the
determination and the issues stated in the determination.

3. Except as otherwise provided in NRS 616B.772, 616B.775,
616B.787, 616C.305 and 616C.427, a person who is aggrieved by:

(&) A written determination of an insurer; or

(b) The failure of an insurer to respond within 30 days to a
written request mailed to the insurer by the person who is aggrieved,
= may appeal from the determination or failure to respond by filing
a request for a hearing before a hearing officer. Such a request must
include the information required pursuant to subsection 2 and,
except as otherwise provided in subsections 4 and 5, must be filed
within 70 days after the date on which the notice of the insurer’s
determination was mailed or, if requested by the claimant or the
person acting on behalf of the claimant, sent by facsimile or other
electronic transmission the proof of sending and receipt of which
is readily verifiable by the insurer or the unanswered written request
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was mailed to the insurer, as applicable. The failure of an insurer to
respond to a written request for a determination within 30 days after
receipt of such a request shall be deemed by the hearing officer to be
a denial of the request.

4. The period specified in subsection 3 Wlthln which a request
for a hearing must be filed may be

(a) Extended for an additional 90 days if the person aggrieved
shows by a preponderance of the evidence that the person was
diagnosed with a terminal illness or was informed of the death or
diagnosis of a terminal illness of his or her spouse, parent or child.

(b) Tolled if the insurer fails to mail or, if requested by the
claimant or the person acting on behalf of the claimant, send by
facsimile or other electronic transmission the proof of sending and
receipt of which is readily verifiable a determination.

5. Failure to file a request for a hearing within the period
specified in subsection 3 may be excused if the person aggrieved
shows by a preponderance of the evidence that the person did not
receive the notice of the determination and the forms necessary to
request a hearing. The claimant or employer shall notify the insurer
of a change of address.

6. The hearing before the hearing officer must be conducted as
expeditiously and informally as is practicable.

7. The parties to a contested claim may, if the claimant is
represented by legal counsel, agree to forego a hearing before a
hearing officer and submit the contested claim directly to an appeals
officer.

8. A claimant may, with regard to a contested claim arising
from the provisions of NRS 617.453, 617.455, 617.457, 617.485 or
617.487 as described in subsection 2 of NRS 616C.345, submit the
contested claim directly to an appeals officer pursuant to subsection
2 of NRS 616C.345 without the agreement of any other party.

Sec. 4.5. NRS 616C.330 is hereby amended to read as follows:

616C.330 1. The hearing officer shall:

(2) Except as otherwise provided in subsection 2 of NRS
616C.315, within 5 days after receiving a request for a hearing, set
the hearing for a date and time within 30 days after his or her receipt
of the request at a place in Carson City, Nevada, or Las Vegas,
Nevada, or upon agreement of one or more of the parties to pay all
additional costs directly related to an alternative location, at any
other place of convenience to the parties, at the discretion of the
hearing officer;
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(b) Give notice by mail or by personal service to all interested
parties to the hearing at least 15 days before the date and time
scheduled; and

(c) Conduct hearings expeditiously and informally.

2. The notice must include a statement that the injured
employee may be represented by a private attorney or seek
assistance and advice from the Nevada Attorney for Injured
Workers.

3. If necessary to resolve a medical question concerning an
injured employee’s condition or to determine the necessity of
treatment for which authorization for payment has been denied, the
hearing officer may order an independent medical examination,
which must not involve treatment, and refer the employee to a
physician or chiropractor of his or her choice who has demonstrated
special competence to treat the particular medical condition of the
employee, whether or not the physician or chiropractor is on the
insurer’s panel of providers of health care. If the medical question
concerns the rating of a permanent disability, the hearing officer
may refer the employee to a rating physician or chiropractor. The
rating physician or chiropractor must be selected in rotation from
the list of qualified physicians and chiropractors maintained by the
Administrator pursuant to subsection 2 of NRS 616C.490, unless the
insurer and injured employee otherwise agree to a rating physician
or chiropractor. The insurer shall pay the costs of any medical
examination requested by the hearing officer.

4. The hearing officer may consider the opinion of an
examining physician , fer} chiropractor, physician assistant or
advanced practice registered nurse, in addition to the opinion of an
authorized treating physician , fer} chiropractor, physician assistant
or advanced practice registered nurse, in determining the
compensation payable to the injured employee.

5. If an injured employee has requested payment for the cost of
obtaining a second determination of his or her percentage of
disability pursuant to NRS 616C.100, the hearing officer shall
decide whether the determination of the higher percentage of
disability made pursuant to NRS 616C.100 is appropriate and, if so,
may order the insurer to pay to the employee an amount equal to the
maximum allowable fee established by the Administrator pursuant
to NRS 616C.260 for the type of service performed, or the usual fee
of that physician or chiropractor for such service, whichever is less.

6. The hearing officer shall order an insurer, organization for
managed care or employer who provides accident benefits for
injured employees pursuant to NRS 616C.265 to pay to the
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appropriate person the charges of a provider of health care if the
conditions of NRS 616C.138 are satisfied.

7. The hearing officer may allow or forbid the presence of a
court reporter and the use of a tape recorder in a hearing.

8. The hearing officer shall render his or her decision within 15
days after:

(@) The hearing; or

(b) The hearing officer receives a copy of the report from the
medical examination the hearing officer requested.

9. The hearing officer shall render a decision in the most
efficient format developed by the Chief of the Hearings Division of
the Department of Administration.

10. The hearing officer shall give notice of the decision to each
party by mail. The hearing officer shall include with the notice of
the decision the necessary forms for appealing from the decision.

11. Except as otherwise provided in NRS 616C.380, the
decision of the hearing officer is not stayed if an appeal from that
decision is taken unless an application for a stay is submitted by a
party. If such an application is submitted, the decision is
automatically stayed until a determination is made on the
application. A determination on the application must be made within
30 days after the filing of the application. If, after reviewing the
application, a stay is not granted by the hearing officer or an appeals
officer, the decision must be complied with within 10 days after the
refusal to grant a stay.

12. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 5. NRS 616C.335 is hereby amended to read as follows:

616C.335 1. If a contested claim for compensation is decided
in favor of the claimant, he or she is entitled to fan} :

(a) An award of interest at the rate of 9 percent on the amount of
compensation due the claimant from the date the payment on the
claim would be due until the date that payment is made.

(b) As limited by subsection 2, an award of costs against the
opposing party as follows:

(1) Clerks’ fees.
(2) Reporters’ fees for depositions, including a reporter’s
fee for one copy of each deposition.
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(3) Fees for witnesses at an appeals hearing and deposing
witnesses, unless the appeals officer finds that the witness was
called at the instance of the prevailing party without reason or
necessity.

(4) Reasonable fees of not more than five expert witnesses
in an amount of not more than the fee allowable for an
independent medical examination as set forth in the schedule of
fees established by the Administrator pursuant to NRS 616C.260
for each witness, unless the appeals officer allows a fee in a
greater amount after determining that the circumstances
surrounding the expert’s testimony were of such necessity as to
require the greater amount of the fee.

(5) The fee of any sheriff or licensed process server for the
delivery or service of any summons or subpoena used in the
action, unless the appeals officer determines that the service was
not necessary.

(6) Compensation for the official reporter or reporter pro
tempore.

(7) Reasonable costs for photocopies.

(8) Reasonable costs for postage.

(9) Reasonable costs for travel and lodging incurred taking
depositions and conducting discovery.

(10) Any other reasonable and necessary expense incurred
in connection with the action, including reasonable and necessary
expenses for computerized services for legal research.

2. Costs awarded pursuant to subsection 1 must be limited to
the costs incurred as a result of the litigation of those issues which
were decided in favor of the claimant.

3. Ifaclaimant is awarded costs pursuant to subsection 1, the
claimant shall serve on the insurer and the claimant’s employer,
not later than 15 calendar days after the decision of an appeals
officer, district court, the Court of Appeals or the Supreme Court,
a memorandum of the costs in the action or proceeding, which
memorandum must be verified by the oath of the claimant, or the
claimant’s attorney or agent, or by the clerk of the claimant’s
attorney, stating that to the best of his or her knowledge and belief
the costs are correct, and that the costs have been necessarily
incurred in the action or proceeding.

4. Not later than 15 calendar days after receipt of service of a
copy of a memorandum pursuant to subsection 3, the insurer shall
issue to the claimant a determination letter regarding the
requested costs, specifically stating in detail:
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(a) The costs which are allowed pursuant to paragraph (b) of
subsection 1 and subsection 2; and

(b) The costs which are disallowed pursuant to paragraph (b)
of subsection 1 and subsection 2, along with specific reasons for
the disallowance of those costs.

5. Costs which are allowed by the insurer pursuant to
subsection 4, must be paid along with the determination letter to
the claimant or, if the claimant is represented, to the claimant’s
counsel.

6. Any party aggrieved by the determination may file a
request for appeal directly to an appeals officer not later than 30
days after receipt of the determination letter.

Sec. 6. NRS 616C.345 is hereby amended to read as follows:

616C.345 1. Any party aggrieved by a decision of the
hearing officer relating to a claim for compensation may appeal
from the decision by, except as otherwise provided in subsections 9,
fand} 10 |} and 11, filing a notice of appeal with an appeals officer
within 30 days after the date of the decision.

2. A claimant aggrieved by a written determination of the
denial of a claim, in whole or in part, by an insurer, or the failure of
an insurer to respond in writing within 30 days to a written request
of the claimant mailed to the insurer, concerning a claim arising
from the provisions of NRS 617.453, 617.455, 617.457, 617.485 or
617.487 may file a notice of a contested claim with an appeals
officer. The notice must include the information required pursuant
to subsection 3 and, except as otherwise provided in subsections 9
fare247 to 12, inclusive, must be filed within 70 days after the date
on which the notice of the insurer’s determination was mailed or, if
requested by the claimant or the person acting on behalf of the
claimant, sent by facsimile or other electronic transmission the
proof of sending and receipt of which is readily verifiable by the
insurer or the unanswered written request was mailed to the insurer,
as applicable. The failure of an insurer to respond in writing to a
written request for a determination within 30 days after receipt of
such a request shall be deemed by the appeals officer to be a denial
of the request. The insurer shall provide, without cost, the forms
necessary to file a notice of a contested claim to any person who
requests them.

3. A hearing must not be scheduled until the following
information is provided to the appeals officer:

(a) The name of:

(1) The claimant;
(2) The employer; and
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(3) The insurer or third-party administrator;

(b) The number of the claim; and

(c) If applicable, a copy of the letter of determination being
appealed or, if such a copy is unavailable, the date of the
determination and the issues stated in the determination.

4. If a dispute is required to be submitted to a procedure for
resolving complaints pursuant to NRS 616C.305 and:

(@ A final determination was rendered pursuant to that
procedure; or

(b) The dispute was not resolved pursuant to that procedure
within 14 days after it was submitted,
= any party to the dispute may, except as otherwise provided in
subsections 9 fanrd—106:} to 12, inclusive, file a notice of appeal
within 70 days after the date on which the final determination was
mailed to the employee, or the dependent of the employee, or the
unanswered request for resolution was submitted. Failure to render a
written determination within 30 days after receipt of such a request
shall be deemed by the appeals officer to be a denial of the request.

5. Except as otherwise provided in NRS 616C.380, the filing of
a notice of appeal does not automatically stay the enforcement of the
decision of a hearing officer or a determination rendered pursuant to
NRS 616C.305. The appeals officer may order a stay, when
appropriate, upon the application of a party. If such an application is
submitted, the decision is automatically stayed until a determination
is made concerning the application. A determination on the
application must be made within 30 days after the filing of
the application. If a stay is not granted by the officer after reviewing
the application, the decision must be complied with within 10 days
after the date of the refusal to grant a stay.

6. Except as otherwise provided in subsections 3 and 7, within
10 days after receiving a notice of appeal pursuant to this section or
NRS 616C.220, 616D.140 or 617.401, or within 10 days after
receiving a notice of a contested claim pursuant to subsection 7 of
NRS 616C.315, the appeals officer shall:

(a) Schedule a hearing on the merits of the appeal or contested
claim for a date and time within 90 days after receipt of the notice at
a place in Carson City, Nevada, or Las Vegas, Nevada, or upon
agreement of one or more of the parties to pay all additional costs
directly related to an alternative location, at any other place of
convenience to the parties, at the discretion of the appeals officer;
and
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(b) Give notice by mail or by personal service to all parties to
the matter and their attorneys or agents at least 30 days before the
date and time scheduled.

7. Except as otherwise provided in subsection 227} 13, a
request to schedule the hearing for a date and time which is:

(a) Within 60 days after the receipt of the notice of appeal or
contested claim; or

(b) More than 90 days after the receipt of the notice or claim,
= may be submitted to the appeals officer only if all parties to the
appeal or contested claim agree to the request.

8. An appeal or contested claim may be continued upon written
stipulation of all parties, or upon good cause shown.

9. The period specified in subsection 1, 2 or 4 within which a
notice of appeal or a notice of a contested claim must be filed may
be extended for an additional 90 days if the person aggrieved shows
by a preponderance of the evidence that the person was diagnosed
with a terminal illness or was informed of the death or diagnosis of a
terminal illness of the person’s spouse, parent or child.

10. The period specified in subsection 2 within which a notice
of appeal or a notice of a contested claim must be filed may be
tolled if the insurer fails to mail or, if requested by the claimant or
the person acting on behalf of the claimant, send a determination
by facsimile or other electronic transmission the proof of sending
and receipt of which is readily verifiable.

11. Failure to file a notice of appeal within the period specified
in subsection 1 or 4 may be excused if the party aggrieved shows by
a preponderance of the evidence that he or she did not receive the
notice of the determination and the forms necessary to appeal
the determination. The claimant, employer or insurer shall notify the
hearing officer of a change of address.

{33 12, Failure to file a notice of a contested claim within the
period specified in subsection 2 may be excused if the claimant
shows by a preponderance of the evidence that he or she did not
receive the notice of the determination and the forms necessary to
file the notice. The claimant or employer shall notify the insurer of a
change of address.

23 13.  Within 10 days after receiving a notice of a contested
claim pursuant to subsection 2, the appeals officer shall:

(a) Schedule a hearing on the merits of the contested claim for a
date and time within 60 days after his or her receipt of the notice at a
place in Carson City, Nevada, or Las Vegas, Nevada, or upon
agreement of one or more of the parties to pay all additional costs
directly related to an alternative location, at any other place of
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convenience to the parties, at the discretion of the appeals officer;
and

(b) Give notice by mail or by personal service to all parties to
the matter and their attorneys or agents within 10 days after
scheduling the hearing.
= The scheduled date must allow sufficient time for full disclosure,
exchange and examination of medical and other relevant
information. A party may not introduce information at the hearing
which was not previously disclosed to the other parties unless all
parties agree to the introduction.

Sec. 6.3. NRS 616C.350 is hereby amended to read as follows:

616C.350 1. Any physician , fer} chiropractor , physician
assistant or advanced practice registered nurse who attends an
employee within the provisions of chapters 616A to 616D,
inclusive, or chapter 617 of NRS in a professional capacity, may be
required to testify before an appeals officer. A physician , fer}
chiropractor , physician assistant or advanced practice registered
nurse who testifies is entitled to receive the same fees as witnesses
in civil cases and, if the appeals officer so orders at his or her own
discretion, a fee equal to that authorized for a consultation by the
appropriate schedule of fees for physicians , fer} chiropractors [ ,
physician assistants or advanced practice registered nurses, if any.
These fees must be paid by the insurer.

2. Information gained by the attending physician , fer}
chiropractor , physician assistant or advanced practice registered
nurse while in attendance on the injured employee is not a
privileged communication if:

(a) Required by an appeals officer for a proper understanding of
the case and a determination of the rights involved; or

(b) The information is related to any fraud that has been or is
alleged to have been committed in violation of the provisions of this
chapter or chapter 616A, 616B, 616D or 617 of NRS.

3. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 6.7. NRS 616C.360 is hereby amended to read as follows:

616C.360 1. A stenographic or electronic record must be kept
of the hearing before the appeals officer and the rules of evidence
applicable to contested cases under chapter 233B of NRS apply to
the hearing.
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2. The appeals officer must hear any matter raised before him
or her on its merits, including new evidence bearing on the matter.

3. If there is a medical question or dispute concerning an
injured employee’s condition or concerning the necessity of
treatment for which authorization for payment has been denied, the
appeals officer may:

(a) Order an independent medical examination and refer the
employee to a physician or chiropractor of his or her choice who has
demonstrated special competence to treat the particular medical
condition of the employee, whether or not the physician or
chiropractor is on the insurer’s panel of providers of health care. If
the medical question concerns the rating of a permanent disability,
the appeals officer may refer the employee to a rating physician or
chiropractor. The rating physician or chiropractor must be selected
in rotation from the list of qualified physicians or chiropractors
maintained by the Administrator pursuant to subsection 2 of NRS
616C.490, unless the insurer and the injured employee otherwise
agree to a rating physician or chiropractor. The insurer shall pay the
costs of any examination requested by the appeals officer.

(b) If the medical question or dispute is relevant to an issue
involved in the matter before the appeals officer and all parties agree
to the submission of the matter to an independent review
organization, submit the matter to an independent review
organization in accordance with NRS 616C.363 and any regulations
adopted by the Commissioner.

4. The appeals officer may consider the opinion of an
examining physician , fer} chiropractor, physician assistant or
advanced practice registered nurse, in addition to the opinion of an
authorized treating physician , fer} chiropractor, physician assistant
or advanced practice registered nurse, in determining the
compensation payable to the injured employee.

5. If an injured employee has requested payment for the cost of
obtaining a second determination of his or her percentage of
disability pursuant to NRS 616C.100, the appeals officer shall
decide whether the determination of the higher percentage of
disability made pursuant to NRS 616C.100 is appropriate and, if so,
may order the insurer to pay to the employee an amount equal to the
maximum allowable fee established by the Administrator pursuant
to NRS 616C.260 for the type of service performed, or the usual fee
of that physician or chiropractor for such service, whichever is less.

6. The appeals officer shall order an insurer, organization for
managed care or employer who provides accident benefits for
injured employees pursuant to NRS 616C.265 to pay to the
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appropriate person the charges of a provider of health care if the
conditions of NRS 616C.138 are satisfied.

7. Any party to the appeal or contested case or the appeals
officer may order a transcript of the record of the hearing at any
time before the seventh day after the hearing. The transcript must be
filed within 30 days after the date of the order unless the appeals
officer otherwise orders.

8. Except as otherwise provided in subsection 9, the appeals
officer shall render a decision:

(@) If a transcript is ordered within 7 days after the hearing,
within 30 days after the transcript is filed; or

(b) If a transcript has not been ordered, within 30 days after the
date of the hearing.

9. The appeals officer shall render a decision on a contested
claim submitted pursuant to subsection 2 of NRS 616C.345 within
15 days after:

(a) The date of the hearing; or

(b) If the appeals officer orders an independent medical
examination, the date the appeals officer receives the report of the
examination,
= unless both parties to the contested claim agree to a later date.

10. The appeals officer may affirm, modify or reverse any
decision made by a hearing officer and issue any necessary and
proper order to give effect to his or her decision.

11. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 7. NRS 616C.490 is hereby amended to read as follows:

616C.490 1. Except as otherwise provided in NRS 616C.175,
every employee, in the employ of an employer within the provisions
of chapters 616A to 616D, inclusive, of NRS, who is injured by an
accident arising out of and in the course of employment is entitled to
receive the compensation provided for permanent partial disability.
As used in this section, “disability” and “impairment of the whole
person” are equivalent terms.

2. Except as otherwise provided in subsection 3:

(a) Within 30 days after receiving from a physician or
chiropractor a report indicating that the injured employee may have
suffered a permanent disability and is stable and ratable, the insurer
shall schedule an appointment with the rating physician or

AA 0040

*
* ¥ *

]

*

Hgf
@

.

)
‘»»‘

81st Session (2021)

*
*
*



—- 25—

chiropractor selected pursuant to this subsection to determine the
extent of the employee’s disability.

(b) Unless the insurer and the injured employee otherwise agree
to a rating physician or chiropractor:

(1) The insurer shall select the rating physician or
chiropractor from the list of qualified rating physicians and
chiropractors designated by the Administrator, to determine the
percentage of disability in accordance with the American Medical
Association’s Guides to the Evaluation of Permanent Impairment as
adopted and supplemented by the Division pursuant to
NRS 616C.110.

(2) Rating physicians and chiropractors must be selected in
rotation from the list of qualified physicians and chiropractors
designated by the Administrator, according to their area of
specialization and the order in which their names appear on the list
unless the next physician or chiropractor is currently an employee of
the insurer making the selection, in which case the insurer must
select the physician or chiropractor who is next on the list and who
is not currently an employee of the insurer.

3. Notwithstanding any other provision of law, an injured
employee or the legal representative of an injured employee may, at
any time, without limitation, request that the Administrator select a
rating physician or chiropractor from the list of qualified physicians
and chiropractors designated by the Administrator. The
Administrator, upon receipt of the request, shall immediately select
for the injured employee the rating physician or chiropractor who is
next in rotation on the list, according to the area of specialization.

4. If an insurer contacts a treating physician or chiropractor to
determine whether an injured employee has suffered a permanent
disability, the insurer shall deliver to the treating physician or
chiropractor that portion or a summary of that portion of the
American Medical Association’s Guides to the Evaluation of
Permanent Impairment as adopted by the Division pursuant to NRS
616C.110 that is relevant to the type of injury incurred by the
employee.

5. At the request of the insurer, the injured employee shall,
before an evaluation by a rating physician or chiropractor is
performed, notify the insurer of:

(&) Any previous evaluations performed to determine the extent
of any of the employee’s disabilities; and

(b) Any previous injury, disease or condition sustained by the
employee which is relevant to the evaluation performed pursuant to
this section.
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= The notice must be on a form approved by the Administrator and
provided to the injured employee by the insurer at the time of the
insurer’s request.

6. Unless the regulations adopted pursuant to NRS 616C.110
provide otherwise, a rating evaluation must include an evaluation of
the loss of motion, sensation and strength of an injured employee
if the injury is of a type that might have caused such a loss. Except
in the case of claims accepted pursuant to NRS 616C.180, no factors
other than the degree of physical impairment of the whole person
may be considered in calculating the entitlement to compensation
for a permanent partial disability.

7. The rating physician or chiropractor shall provide the insurer
with his or her evaluation of the injured employee. After receiving
the evaluation, the insurer shall, within 14 days, provide the
employee with a copy of the evaluation and notify the employee:

(@) Of the compensation to which the employee is entitled
pursuant to this section; or

(b) That the employee is not entitled to benefits for permanent
partial disability.

8. Each 1 percent of impairment of the whole person must be
compensated by a monthly payment:

(@) Of 0.5 percent of the claimant’s average monthly wage for
injuries sustained before July 1, 1981,

(b) Of 0.6 percent of the claimant’s average monthly wage for
injuries sustained on or after July 1, 1981, and before June 18, 1993;

(c) Of 0.54 percent of the claimant’s average monthly wage for
injuries sustained on or after June 18, 1993, and before January 1,
2000; and

(d) Of 0.6 percent of the claimant’s average monthly wage for
injuries sustained on or after January 1, 2000.
= Compensation must commence on the date of the injury or the
day following the termination of temporary disability compensation,
if any, whichever is later, and must continue on a monthly basis for
5 years or until the claimant is 70 years of age, whichever is later.

9. Compensation benefits may be paid annually to claimants
who will be receiving less than $100 a month.

10.  |[Eeentasothepsase-providedn-subsectiont—5 1T there
is a previous disability, fas-the-tess-of-ene-eye—one-hand—onefoot;
er—any—ether—previous—permanent—disability;] the percentage of
dlsablllty for a subsequent |njury must be determmed {b%eempanng

1 pursuant to section 1 of this act.
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In the event of a dispute over an award of
compensation for permanent partial disability, the insurer shall
commence making installment payments to the injured employee
for that portion of the award that is not in dispute:

(a) Not later than the date by which such payment is required
pursuant to subsection 8 or 9, as applicable; and

(b) Without requiring the injured employee to make an
election whether to receive his or her compensation in installment
payments or in a lump sum.

12. The Division may adopt schedules for rating permanent
disabilities resulting from injuries sustained before July 1, 1973, and
reasonable regulations to carry out the provisions of this section.

13. The increase in compensation and benefits effected by the
amendment of this section is not retroactive for accidents which
occurred before July 1, 1973.

14. This section does not entitle any person to double payments
for the death of an employee and a continuation of payments for a
permanent partial disability, or to a greater sum in the aggregate
than if the injury had been fatal.

Sec. 8. NRS 616C.495 is hereby amended to read as follows:

616C.495 1. Except as otherwise provided in NRS 616C.380,
an award for a permanent partial disability may be paid in a lump
sum under the following conditions:

(@ A claimant injured on or after July 1, 1973, and before
July 1, 1981, who incurs a disability that does not exceed 12 percent
may elect to receive his or her compensation in a lump sum. A
claimant injured on or after July 1, 1981, and before July 1, 1995,
who incurs a disability that does not exceed 30 percent may elect to
receive his or her compensation in a lump sum.
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(b) The spouse, or in the absence of a spouse, any dependent
child of a deceased claimant injured on or after July 1, 1973, who is
not entitled to compensation in accordance with NRS 616C.505, is
entitled to a lump sum equal to the present value of the deceased
claimant’s undisbursed award for a permanent partial disability.

(c) Any claimant injured on or after July 1, 1981, and before
July 1, 1995, who incurs a disability that exceeds 30 percent may
elect to receive his or her compensation in a lump sum equal to the
present value of an award for a disability of 30 percent. If the
claimant elects to receive compensation pursuant to this paragraph,
the insurer shall pay in installments to the claimant that portion of
the claimant’s disability in excess of 30 percent.

(d) Any claimant injured on or after July 1, 1995, and before
January 1, 2016, who incurs a disability that:

(1) Does not exceed 25 percent may elect to receive his or
her compensation in a lump sum.

(2) Exceeds 25 percent may:

() Elect to receive his or her compensation in a lump sum
equal to the present value of an award for a disability of 25 percent.
If the claimant elects to receive compensation pursuant to this sub-
subparagraph, the insurer shall pay in installments to the claimant
that portion of the claimant’s disability in excess of 25 percent.

(1) To the extent that the insurer has offered to provide
compensation in a lump sum up to the present value of an award for
disability of 30 percent, elect to receive his or her compensation in a
lump sum up to the present value of an award for a disability of 30
percent. If the claimant elects to receive compensation pursuant to
this sub-subparagraph, the insurer shall pay in installments to the
claimant that portion of the claimant’s disability in excess of 30
percent.

(e) Any claimant injured on or after January 1, 2016, and before
July 1, 2017, who incurs a disability that:

(1) Does not exceed 30 percent may elect to receive his or
her compensation in a lump sum.

(2) Exceeds 30 percent may elect to receive his or her
compensation in a lump sum equal to the present value of an award
for a disability of 30 percent. If the claimant elects to receive
compensation pursuant to this subparagraph, the insurer shall pay in
installments to the claimant that portion of the claimant’s disability
in excess of 30 percent.

(f) Any claimant injured on or after July 1, 2017, who incurs a
disability that exceeds 30 percent may elect to receive his or her
compensation in a lump sum equal to the present value of an award
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for a disability of up to 30 percent. If the claimant elects to receive
compensation pursuant to this paragraph, the insurer shall pay in
installments to the claimant that portion of the claimant’s disability
in excess of 30 percent.

(g) If the permanent partial disability rating of a claimant
seeking compensation pursuant to this section would, when
combined with any previous permanent partial disability rating of
the claimant that resulted in an award of benefits to the claimant,
result in the claimant having a total permanent partial disability
rating in excess of 100 percent, the claimant’s disability rating upon
which compensation is calculated must be reduced by such
percentage as required to limit the total permanent partial disability
rating of the claimant for all injuries to not more than 100 percent.

2. If the claimant elects to receive his or her payment for a
permanent partial disability in a lump sum pursuant to subsection 1,
all of the claimant’s benefits for compensation terminate. [Fhe}
Except as otherwise provided in paragraph (d), the claimant’s
acceptance of that payment constitutes a final settlement of all
factual and legal issues in the case. By so accepting the claimant
waives all of his or her rights regarding the claim, including the
right to appeal from the closure of the case or the percentage of his
or her disability, except:

(@) The right of the claimant to:

(1) Reopen his or her claim in accordance with the
provisions of NRS 616C.390; or

(2) Have his or her claim considered by his or her insurer
pursuant to NRS 616C.392;

(b) Any counseling, training or other rehabilitative services
provided by the insurer; fand]}

(c) The right of the claimant to receive a benefit penalty in
accordance with NRS 616D.120 |
=1 ;and

(d) The right of the claimant to conclude or resolve any
contested matter which is pending at the time that the claimant
executes his or her election to receive his or her payment for a
permanent partial disability in a lump sum. The provisions of this
paragraph do not apply to:

(1) The scope of the claim;
(2) The claimant’s stable and ratable status; and
(3) The claimant’s average monthly wage.

3. The claimant, when he or she demands payment in a lump
sum [} pursuant to subsection 2, must be provided with a written
notice which prominently displays a statement describing the effects
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of accepting payment in a lump sum of an entire permanent partial
disability award, any portion of such an award or any uncontested
portion of such an award, and that the claimant has 20 days after the
mailing or personal delivery of the notice within which to retract or
reaffirm the demand, before payment may be made and the
claimant’s election becomes final.

314. Any lump-sum payment which has been paid on a claim
incurred on or after July 1, 1973, must be supplemented if necessary
to conform to the provisions of this section.

43 5. Except as otherwise provided in this subsection, the
total lump-sum payment for disablement must not be less than one-
half the product of the average monthly wage multiplied by the
percentage of disability. If the claimant received compensation in
installment payments for his or her permanent partial disability
before electing to receive payment for that disability in a lump sum,
the lump-sum payment must be calculated for the remaining
payment of compensation.

{5} 6. The lump sum payable must be equal to the present
value of the compensation awarded, less any advance payment or
lump sum previously paid. The present value must be calculated
using monthly payments in the amounts prescribed in subsection 8
of NRS 616C.490 and actuarial annuity tables adopted by the
Division. The tables must be reviewed annually by a consulting
actuary and must be adjusted accordingly on July 1 of each year by
the Division using:

(2) The most recent unisex “Static Mortality Tables for Defined
Be(Ijleﬁt Pension Plans” published by the Internal Revenue Service;
an

(b) The average 30-Year Treasury Constant Maturity Rate for
March of the current year as reported by the Board of Governors of
the Federal Reserve System.

{6} 7. If a claimant would receive more money by electing to
receive compensation in a lump sum than the claimant would if he
or she receives installment payments, the claimant may elect to
receive the lump-sum payment.

Sec. 9. NRS 616C.541 is hereby amended to read as follows:

616C.541 Where a written assessment is requested pursuant to
NRS 616C.550 or where a plan for a program of vocational
rehabilitation is required pursuant to NRS 616C.555, a vocational
rehabilitation counselor must be appointed as follows:

1. The insurer and the injured employee or personal or legal
representative of the injured employee shall agree on the selection
of a vocational rehabilitation counselor . f}
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2. If the insurer or injured employee or personal or legal
representative of the injured employee are unable to agree on the
appointment of a vocational rehabilitation counselor, the insurer
shall submit a list of at least three vocational rehabilitation
counselors who are employed by at least three different
organizations or entities to the injured employee or personal or
legal representative of the injured employee . }

3. The injured employee or personal or legal representative of
the injured employee shall select a vocational rehabilitation
counselor from the list provided by the insurer pursuant to
subsection 2 within 7 days after receiving the list provided by the
insurer pursuant to subsection 2 . |}

4. The vocational rehabilitation counselor that is selected by
the injured employee or personal or legal representative of the
injured employee pursuant to subsection 1 or 3 must be assigned to
provide all vocational rehabilitation services for the claim pursuant
to this section and NRS 616C.530 to 616C.600, inclusive . [-and}

5. After a vocational rehabilitation counselor is selected and
assigned pursuant to this section, an injured employee or personal or
legal representative of the injured employee may only rescind the
selection of the vocational rehabilitation counselor with the consent
of the insurer.

Sec. 9.5. NRS 616C.545 is hereby amended to read as follows:

616C.545 1. If an employee does not return to work for 28
consecutive calendar days as a result of an injury arising out of and
in the course of his or her employment or an occupational disease,
the insurer shall contact the treating physician , fer} chiropractor ,
physician assistant or advanced practice registered nurse to
determine whether:

=} (@) There are physical limitations on the injured employee’s
ability to work; and

2} (b) The limitations, if any, are permanent or temporary.

2. References to a physician assistant and an advanced
practice registered nurse in this section are for the purposes of the
examination and treatment of an injured employee which are
authorized to be provided by a physician assistant or advanced
practice registered nurse in the exclusive context of an initial
examination and treatment pursuant to NRS 616C.010.

Sec. 10. NRS 617.356 is hereby amended to read as follows:

617.356 1. An insurer shall accept or deny a claim for
compensation under this chapter and notify the claimant or the
person acting on behalf of the claimant pursuant to NRS 617.344
that the claim has been accepted or denied within 30 working days
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after the forms for filing the claim for compensation are received
pursuant to both NRS 617.344 and 617.352.

2. The insurer shall notify the claimant or the person acting on
behalf of the claimant that a claim has been accepted or denied
pursuant to subsection 1 by:

(@) Mailing its written determination to the claimant or the
person acting on behalf of the claimant [} and

by, if the claim has been denied, in whole or in part,
obtaining a certificate of mailing £} ; or

(b) If and as requested by the claimant or the person acting on
behalf of the claimant, sending its written determination to the
claimant or the person acting on behalf of the claimant by
facsimile or other electronic transmission the proof of sending and
receipt of which is readily verifiable and retaining proof of a
successful transmission and receipt of the facsimile or other
electronic transmission, as applicable.

3. The failure of the insurer to febtain} , as applicable:

(a) Obtain a certificate of mailing as required by paragraph Fb}}
(a) of subsection 2 shall be deemed to be a failure of the insurer to
mail the written determination of the denial of a claim as required
by this section |} ; or

(b) Retain proof of a successful transmission and receipt of the
facsimile or other electronic transmission the proof of sending and
receipt of which is readily verifiable, as applicable, as required by
paragraph (b) of subsection 2 shall be deemed to be a failure of
the insurer to send by facsimile or other electronic transmission
the written determination regarding a claim as required by this
section.

4. Upon request, the insurer shall provide a copy of the
certificate of mailing, if any, or proof of a successful transmission
and receipt of the facsimile or other electronic transmission the
proof of sending and receipt of which is readily verifiable, as
applicable, to the claimant or the person acting on behalf of the
claimant.

5. For the purposes of this section, the insurer shall fmai
either:

() Mail the written determination to:

Hay} (1) The mailing address of the claimant or the person
acting on behalf of the claimant that is provided on the form
prescribed by the Administrator for filing the claim; or

EB)Y (2) Another mailing address if the claimant or the person
acting on behalf of the claimant provides to the insurer written
notice of another mailing address {1 ; or
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(b) If and as requested by the claimant or the person acting on
behalf of the claimant, send the written determination by facsimile
or other electronic transmission the proof of sending and receipt
of which is readily verifiable to the claimant or person acting on
behalf of the claimant.

6. As used in this section, “certificate of mailing” means a
receipt that provides evidence of the date on which the insurer
presented its written determination to the United States Postal
Service for mailing.

Sec. 11. The amendatory provisions of this act apply
prospectively with regard to any claim pursuant to chapters 616A to
616D, inclusive, or 617 of NRS which is open on the effective date
of this act.

Sec. 12. This act becomes effective upon passage and
approval.
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Timothy E. Rowe (SBN 1000}
Lisa Wiltshire Alstead (SBN 10470)
MCDONALD CARANO LLP

100 West Liberty Street, 10" Floor
Post Office Box 2670

Reno, Nevada 89505-2670
775-788-2000 {telephone)
775-788-2020 (facsimile)
trowe@medonaldcarano.com
lalstead@medonaldcarano.com

Attorneys for Respondents
CITY OF RENO AND CANNON

COCHRAN MANAGEMENT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

FILED
Electronically
Cv19-01683

2021-02-11 05:32:G01 P
Jacqueling Bryant
Clerk of the Court

Transaction # 8292692

IN AND FOR THE COUNTY OF WASHOE

* A % ok K

KIMBERLY KLINE,
Petitioner,

VS,

CITY OF RENO; CANNON COCHRAN
MANAGEMENT SERVICES, “CCMSI”; the
STATE OF NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, an Agency of the State of Nevada
the STATE OF NEVADA DEPARTMENT
OF ADMINISTRATION, APPEALS
DIVISION, an Agency of the State of Nevada
MICHELLE MORGANDO, ESQ,, Sr.
Appeals Officer; RAJINDER NIELSEN,
ESQ., Appeals Officer, ATTORNEY
GENERAL AARON FORD, ESQ.,

Respondents.

3

¥

Case No.: CV19-01683
Dept. No.: 4

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on February 10, 2021, the above-entitled Coust entered its

Order Denying Petition for Judicial Review. A true and correct copy of the Order is attached hereto

as Exhibit 1.
i
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AFFIRMATION

The undersigned does hereby affirm that the preceding does not contain the social security

number of any person.

DATED this 11" day of February, 2021.
McDONALD CARANO, LLP

By: /[s/ Lisa Wiltshire Aistead .
Lisa Wiltshire Alstead, Esq. (NSBN 10470)
100 W. Liberty Street, Tenth Ficor
Reno, NV 89501

Attorneys for Respondents
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}, | hereby certify that [ am an employee of McDONALD CARANO
LLP, and that on the 11" day of February, 2021, I served the within NOTICE OF ENTRY OF
ORDER DENYING PETITION FOR JUDICIAL REVIEW upon all parties registered for

electronic service through filing with the Clerk of the Court by using the Court’s CM/ECF system.

ls! Aneela Shoults
An Employee of McDonald Carano LLP
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FILED
Electronically
Cv18-01683

2021-03-08 02:27:28 P

Jacqueling Bryant
Clerk of the Court
$2515 Transaction # 83308671 : yvji
HERB SANTOS, JR., Esq.
State Bar No. 4376
The Law Firm of Herb Santos, Jr.
225 South Arlington Avenue, Suite C
Reno, Nevada 89501
{775) 323-5200

Attorney for Appellant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KIMBERLY KLINE,

Appellant,
. Case No.: CV19-(1683

VS,

CITY OF RENQ; CANNON COCHRAN
MANAGEMENT SERVICES, “CCMSI”;

the STATE OF NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,

an Agency of the State of Nevada, the STATE OF
NEVADA DEPARTMENT OF ADMINISTRATION
APPEALS DIVISION, an Agency of the State of
Nevada; MICHELLE MORGANDQ,, ESQ., Sr.
Appeals Officer; RAJINDER NIELSEN, ESQ.,
Appeals Officer; ATTORNEY GENERAL AARON
FORD, ESQ.,

Dept. No.: 4

Respondents.

L N Nt e S S M N Nt e N M N N N e e e

NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN that Appellant, KIMBERLY KLINE, in the above-entitled

action, hereby appeals to the Supreme Court of the State of Nevada, the attached “Order” entered
in this action on or about February 10, 2021 which affirmed the Appeals Officer’s Decision and

Order. The “Notice of Entry of Order” was filed on February 11, 2021.
AFFIRMATION: Pursuant to NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social security
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number of any person.

Respectfully submitted this z day of March, 2021.

THE LAW FIRM OF HERB SANTOS, JR.
225 South Arlington Avenue, Suite C

Renc, Nevada 86501

By

HERB SANTOS, JR., Esq.
Attorney for Appeliant
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I hereby certify that I am an employee of THE LAW FIRM OF
HERB SANTOS, JR. and that on this date, I electronically filed the foregoing document using the
ECF system and that on this date [ served a true and correct copy of the foregoing document via
U.8. Mail to the following:

KIMBERLY KLINE
2835 BONFIRE LANE
RENQ, NV 89521

CITY OF RENO
PO BOX 1900
RENO, NV 89505

CCMSI
PO BOX 20068
RENO, NV 89515

TIMOTHY E ROWE, ESQ.

LISA WILTSHIRE ALSTEAD ESQ.
MCDONALD CARANO LLP

PO BOX 2670

RENO, NEVADA 89505

RAJINDER K. RAI-NIELSEN, ESQ., APPEALS OFFICER
NEVADA DEPARTMENT OF ADMINISTRATION

1050 E. WILLIAM STREET, SUITE 450

CARSON CITY, NV 89701

MICHELLE MORGANDO, ESQ., SR. APPEALS OFFICER
NEVADA DEPARTMENT OF ADMINISTRATION

2200 S. RANCHO DRIVE, SUITE 220

LAS VEGAS, NV 89102

LAURA FREED, DIRECTOR

NEVADA DEPARTMENT OF ADMINISTRATION
515 E. MUSSER STREET, SUITE 300

CARSON CITY, NV 89701

AARON FORD, ESQ.

OFFICE OF THE ATTORNEY GENERAL
100 N. CARSON STREET

CARSON CITY, NV 89701

DATED this %_ day of March, 2021. (ﬁ Q Q

J1 1 ayne Lee
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FILED
Electronically
CV18-01683

2021-02-10 09:24:22 AM
Jacgueline Bryant
Clerk of the Court

Transaction # 8288432

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

KIMBERLY KLINE,
Petitioner,

V8.

CITY OF RENO; CANNON COCHRAN
MANAGEMENT SERBVICES, “CCMSI”; the
STATE OF NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS DIVISION,
an Agency of the State of Nevada; the STATE
OF NEVADA DEPARTMENT  OF
ADMINISTRATION, APPEALS DIVISION,
an Agency of the State of Nevada; MICHELLE
MORGANDQO, ESQ., Sr. Appeals Officer;
RAJINDER NIELSEN, ESQ., Appeals Officer,
ATTORNEY GENERAL AARON FORD,
ESQ.,

Respondents.

CASE NO.: CVI19-01683
DEPT. NO.: 4

ORDER DENYING PETITION FOR JUDICIAL REVIEW

On August 28, 2019, Petitioner KIMBERLY KLINE, by and through her attorney, Herb

Santos, Jr., Esq. of the Law Firm of Herb Santos, Jr., filed a Petition for Judicial Review. On

September 9, 2019, Respondent the CITY OF RENO and CANNON COCHRAN MANAGEMENT

SERVICES, INC. (hereinafter “CCMSI"), by and through their attorney, Timothy E. Rowe, Esq. and

Lisa Wiltshire Alstead, Esq. of McDonald Carano LLP, filed a Statement of Intent to Participate.

On September 18, 2019, Rajinder K. Rai-Nielsen, Esq., Appeals Officer, filed a Certification

of Transmittal. Also, on September 18, 2019, the Record on Appeal in Accordance with the Nevada

Administrative Procedure Act (Chapter 233B of NRS) and a Transmitial of Record on Appeal

(“ROA") were filed.
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On October 16, 2019, an Order for Briefing Schedule was entered setting forth the briefing
deadlines pursuant to NRS 233B.130.

On October 28, 2019, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO and
CCMSI filed a Stipulation to Extend Time to File Briefs wherein the parties stipulated and agreed to
extend the deadline to file Petitioner’s opening brief to December 15, 2019, and Respondent’s
answering brief to January 20, 2020.

On November 4, 2019, an Amended Briefing Schedule Order was entered extending the
briefing deadlines in accordance with the October 28, 2019 stipulation. On November 7, 2019,
Petitioner KIMBERLY KLINE filed a Notice of Entry of Order.

On December 12, 2019, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO
and CCMSI filed a second Stipulation to Extend Time to File Briefs wherein the parties stipulated
and agreed to extend the deadline to file Petitioner’s opening brief to January 14, 2020, and
Respondent’s answering brief to February 14, 2020.

On December 20, 2019, an Order granting stipulation to extend time periods set forth in NRS
233B.133 was entered extending the briefing deadlines in accordance with the December 12, 2019
second stipulation. On January 9, 2020, KIMBERLY KLINE filed Notice of Entry of Order.

On January 13, 2020, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO and
CCMSI filed a third Stipidation to Extend Time to File Briefs wherein the parties stipulated and agreed
to extend the deadline to file Petitioner’s opening brief to February 24, 2020 and Respondent’s
answering brief to March 24, 2020.

On January 16, 2020, an Order Granting Stipulation to Extend Deadlines was entered
extending the briefing deadlines in accordance with the January 13, 2020 third stipulation. On
January 21, 2020, Petitioner KIMBERLY KLINE filed a Notice of Entry of Order.

On February 24, 2020, KIMBERLY KLINE filed Petitioner's Opening Brief.

On March 20, 2020, Petitioner KIMBERLY KLINE and Respondent CITY OF RENO and
CCMSI filed a fourth Stipulation to Extend Briefing Deadlines wherein the parties stipulated and
agreed to extend the deadline for Respondent’s answering brief to April 23, 2020 and Petitioner’s

reply brief to May 23, 2020.
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On March 23, 2020, a Second Amended Briefing Schedule Order was entered extending the
deadline for Respondent’s answering brief to April 23, 2020 and Petitioner’s reply brief to May 23,
2020 pursuant to the parties’ stipulation.

On April 23, 2020, the CITY OF RENO filed Respondent’s Answering Brief On May 22,
2020, KIMBERLY KLINE filed Pefitioner’s Reply Brief Thereafter, the parties’ briefs were
submitted to the Court for consideration.

Also, on May 22, 2020, Petitioner KIMBERLY KLINE filed a Request for Oral Argumeni on
the Petition for Judicial Review. On May 27, 2020, CITY OF RENO also filed Request for Oral
Argument on KIMBERLY KLINE’s Petition for Judicial Review. Therefore, on June 17, 2020, the
Court found that it would be an appropriate exercise of discretion by the Court to allow for oral
arguments on the Petition for Judicial Review and entered Order to Set.

On June 26, 2020, the parties filed Application for Setting, wherein the parties agreed to a
telephonic hearing to be conducted on September 2, 2020. On September 2, 2020, the parties filed a
second Application for Setting, wherein the parties agree to vacate the September 2, 2020 hearing and
reset the hearing for September 30, 2020. On October 5, 2020, the parties filed a third Application
Jor Seiting, wherein the parties agreed to reset the oral arguments on the Petition for Judicial review
to November 2, 2020. On November 2, 2020, the parties filed a fourth Application for Setting,
wherein the parties vacated the November 2, 2020 hearing, and reset it for November 9, 2020.

On November 19, 2020, the Court heard oral argument on KIMBERLY KLINE’S Petition
for Judicial Review via simultaneous audio-visual transmission pursuant to Supreme Court Rules Part
IX due to the courthouse’s closure in light of the COVID-19 pandemic. At the hearing, Herb Santos,
Jr., Esq. argued on behalf of Petitioner KIMBERLY KLINE, who was present for the hearing via
simultaneous audio-visual transmission from Washoe County, Nevada. The opposition was argued
by Lisa Alstead, Esq., on behalf of the CITY OF RENO. After the hearing, the transcript of the
proceeding was submitted to the Court on December 1, 2020. Thereafter, the matter was taken under
advisement by the Court.

KIMBERLY KLINE’s Petition for Judicial Review arises from a June 25, 2015 industrial
injury KLINE suffered when her work vehicle was rear-ended by another vehicle. (ROA 177-182,
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395). The June 25, 2015 accident (subject incident) was her second motor vehicle accident within a
month. (ROA 409). The first occurred on June 3, 2015 and KLINE’s injuries sustained therein were
nearly resolved at the time of the second incident. (Id.). On June 25, 20135, following the subject
incident, KLINE went to St. Mary’s and received medical treatment for back and neck pain. (ROA
182-185, 409-411). KLINE was diagnosed by Dr. Richard Law with an acute lumbar radiculopathy,
sprain of the lumbar spine, and acute pain in the lower back. (ROA 410).

On July 23, 2015, the claim was accepted for cervical strain. (ROA 453). KLINE received
medical treatment from Dr. Scott Hall, M.D., in addition to chiropractic care and physical therapy.
(See generally ROA 296-341). On October 28, 2015, KLINE was determined to be at maximum
medical improvement (“MMI”), stable not ratable, and was released to her full duty with no
restrictions. (ROA 490). On November 6, 2015, CITY OF RENO issued a notice of intent to close
KLINE’s claim. (ROA 295). After an appeal, the Department of Administration concluded that
KLINE’s industrial claim was closed prematurely. (ROA 239-240).

On January 13, 2016, KLINE saw Dr. Hansen for chiropractic care for her neck pain and Dr.
Hansen assessed that KLINE had “cervical disc displacement, unspecified cervical region.” (ROA
296-298). Dr. Hansen felt that there was a high probability within a medical degree of certainty that
KLINE’s injuries were related to the rear-end collision she had recently sustained. (ROA 298, 306,
339). Also, on January 13, 2016, KLINE underwent an MRI, which found disc degeneration with
large disc protrusions at the C5-6 and C6-7 levels, resulting in complete effacement of CSF from the
ventral and dorsal aspects of the cord with severe canal stenosis without cord compression or
abnormal signal intensity in the cord to suggest cord edema or myelomalacia. (ROA 299, 503). On
July 5, 2016, upon Dr. Hansen referral, KLINE saw Dr. Sekhon due to KLINE’s ongoing complaints.
(ROA 241-246).

On January 18, 2017, the Appeals Officer entered a Decision and Order which reversed claim
closure without a PPD evaluation or rating and ordered Respondent, CITY OF RENO to rescind
claim closure and provide medical treatment recommended by Dr. Sekhon. (ROA 167-176). CITY
OF RENO timely appealed the decision to District Court and Petition for Judicial Review ensued.

On December 11, 2017, Judge Simons issued an Order denying the Petition for Judicial Review.

4 AA 0C
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(ROA 373-387). Therein, the Court noted that the Appeals Officer gave the opinions of Dr. Hall no
weight as it pertained to the scope of the claims, and that Dr. Hall’s opinions were inconsistent with
the medical evidence. (ROA 384). That decision was not appealed.

While the Petition for Judicial Review was pending at the District Court, on June 12, 2017,
KLINE had a cervical spine decompression and fusion surgery. (ROA 244,252). On September 11,
2017, KLINE was determined to have reached MMI, was ratable, and was released for full duty.
(ROA 248-249). A permanent partial disability (“PPD") evaluation was performed by Dr. Russell
Anderson and KLINE was found to have a 25% whole person impairment (“WPI™) from the cervical
spine, with 75% of the impairment apportioned as non-industrial. (ROA 250-256, 563-564). The
self-insured Employer’s third-party administrator (“TPA”) issued a determination Jetter on December
5,2017, offering a 6% PPD award. (ROA 362, 568). KLINE appealed, and a second PPD evaluation
was ordered and subsequently conducted by Dr. James Jempsa on May 8§, 2018. (ROA 603-616).
Dr. Jempsa found KLINE to have a 27% WPI with none of the impairment apportioned as non-
industrial. (ROA 616-617). Because apportionment was not considered, the TPA sent a follow up
request asking Dr. Jempsa to review Dr. Anderson’s PPD evaluation and address apportionment.
{ROA 1162). OnMay 18, 2018, Dr. Jempsa provided an Addendum which stated, “You will need to
contact Dr. Anderson concerning his rationale for apportionment . . . the Claimant stated that she had
no problems with her neck prior to her industrial injury of June 25, 2015. 1 have not received any
medical records prior to the industrial injury . . . it is my opinion that apportionment is not necessary
in this case.” (ROA 1171).

On May 24, 2018, due to the large discrepancy between the two PPD ratings, a TPA
determination letter notified KLINE that the 27% PPD award was to be held in abeyance pending a
records review by Dr. Jay Betz. (ROA 1172). Dr. Betz provided his review and agreed with Dr.
Anderson’s findings on apportionment noting Dr. Anderson’s conclusions “are well supported by the
medical record, known pathologies, AMA guides, and Nevada Administrative Code.” (ROA 1189).
After a records review, the TPA. sent a determination letter on June 13, 2018, offering KLINE a PPD
award of 6% based on an apportionment of 75% of the WPI as non-industrial. (ROA 618). KLINE

appealed this determination and on July 19, 2018, after a hearing, a Hearing Officer Decision was
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entered reversing the TPA’s determination. (ROA 601-603). CITY OF RENO maintained that
apportionment is proper in this case and offered the uncontested 6% as a lump sum or in installments,
and under NRS 616C.380, stated it will pay the remaining, contested 21% in monthly installments.
CITY OF RENO, the employer, appealed and requested a stay. (ROA 007:6-7).

On May 1, 2019, an Appeal Hearing was conducted and on August 20, 2019, the Appeals
Officer Decision and Order was filed. KIMBERLY KLINE’s August 28, 2019 Petition for Judicial
Review seeks reversal of the August 20, 2019 Appeals Officer Decision which addressed the appeals
of three separate Hearing Officer Decisions: AQ1900471-RKN, A01902049-RKN, and
AO1802418-RKN. KLINE, however, only petitions for judicial review of the issue on appeal in
A0O1900471-RKN, which was the Hearing Officer Decision, dated July 19, 2018, reversing the TPA’s
May 24, 2018 and June 13, 2018 determination letters regarding apportionment of KLINE's PPD
award. (See Petition, Ex. 1, Decision of the Appeals Officer (“Decision”); ROA (001-022). KLINE
argues that the Appeals Officer’s August 20, 2019 Decision prejudices substantial rights of the
Petitioner; was affected by error of law; was clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record; and was arbitrary and capricious based upon an abuse of
discretion by the Appeals Officer.

In this Order, this Court will determine: {1) whether the Appeals Officer’s August 20, 2019
Decision which reversed the Hearing Officer’s Decision dated July 19, 2018, and affirming the
underlying determinations, dated May 24, 2018 and June 13, 2018, was the result of reversible error
of law; and (2) whether the Appeals Officer’s Decision finding that the Petitioner’s PPD award must
be apportioned 75% as pre-existing is not supported by substantial evidence and results in an abuse
of discretion.

“Judicial review of a final decision of an agency must be: (&) Conducted by the court without
a jury; and {b) Confined to the record.” NRS 233B.135¢1). “In cases concerning alleged irregularities
in procedure before an agency that are not shown in the record, the court may receive evidence
concerning the irregularities.” Id. “The final decision of the agency shall be deemed reasonable and
lawful until reversed or set aside in whole or in part by the court. The burden of proof is on the party

attacking or resisting the decision to show that the final decision is invalid pursuant to subsection 3.”
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NRS 233B.135(2). “The court shall not substitute its judgment for that of the agency as to the weight
of evidence on a question of fact.” NRS 233B.135¢3). “The court may remand or affirm the final
decision or set it aside in whole or in part if substantial rights of the petitioner have been prejudiced
because the final decision of the agency is:

(a) In violation of constitutional or statutory provisions; (b) In excess of the statutory authority
of the agency; (¢) Made upon unlawful procedure; (d) Affected by other error of law; (e)
Clearly erroneous in view of the reliable, probative and substantial evidence on the whole
record; or (f) Arbitrary or capricious or characterized by abuse of discretion.”

NRS 233B.135(3).

Under the standard of review for appeals, if factual findings of the agency are supported by
evidence, they are conclusive and reviewing the court’s jurisdiction is confined to questions of law.

NRS 612.530(4); NRS 233B.135; Whitney v. State, Dep’t of Employment Sec., 105 Nev. 810, 812

{1989), citing Nevada Employment Sec. Dep’t v. Nacheff, 104 Nev. 347, 349 (1988). On appeal, the

District Court reviews questions of law, including the administrative agency’s interpretation of

statutes, de novo. City of N. Las Vegas v. Warburton, 127 Nev. 682, 686 (2011). Review of an

Appeals Officer's decision is limited to determining whether there was substantial evidence in the
record to support the Appeals Officer's decision and that the findings and ultimate decisions of the
Appeals Officer are not disturbed unless they were clearly erroneous or otherwise amounted to an

abuse of discretion. Nevada Indus. Comm’n v. Reese, 93 Nev. 115, 125 (1977), State Indus. Ins. Sys.

v. Snapp, 100 Nev. 290, 294 (1984); Stark v. State Indus. Ins. Sys., 111 Nev. 1273, 1275 (1995);
State Indus. Ins. Sys. v. Hicks, 100 Nev. 567, 569 (1984), State Indus. Ins. Sys, v. Swinney, 103 Nev.

17, 20 (1987); State Indus. Ins. Sys. v. Christensen, 106 Nev. 85, 88 (1990); Brown v. State Indus.

Ins. Sys., 106 Nev. 878, 880 (1990); Maxwell v, State Indus. Ins. Sys., 109 Nev. 327, 331 (1993).
The review of the District Court is confined to the record and the court is precluded from
substituting its own judgment for that of the agency as to the weight of the evidence on questions of

fact. Nevada Indus. Comm’n v. Williams, 91 Nev. 686, 688 (1975); State Indus. Ins. Sys. v. Swinney,

103 Nev. 17, 19-20 (1987); Palmer v. Del Webb’s High Sierra, 108 Nev. 673, 686 {(1992). The
Court’s review is limited to a determination of whether the Appeals Officer acted arbitrarily or

capriciously, and where there was substantial evidence to support the decision, the Court cannot
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substitute its own judgment for that of the Appeals Officer. Construction Indus. Workers® Comp.

Group v. Chalue, 119 Nev. 348, 352 (2003); Meridian Gold Co. V. State, 119 Nev. 630, 633 (2003);

State v. Public Employees’ Ret. Sys., 120 Nev. 19, 23 (2004).

An “agency's fact-based conclusions of law ‘are entitled to deference, and will not be

disturbed if they are supported by substantial evidence.”” Law Offices of Barry Levinson, P.C. v.
Milko, 124 Nev. 355, 362 (2008). “Substantial evidence exists if a reasonable person could find the
evidence adequate to support the agency's conclusion, and [the Court] may not reweigh the evidence
or revisit an appeals officer's credibility determination.” Id.; NRS 233B.135¢4). “While it is true that
the district court is free to decide pure legal questions without deference to an agency determination,
the agency's conclusions of law, which will necessarily be closely related to the agency's view of the
facts, are entitled to deference, and will not be disturbed if they are supported by substantial

evidence.” Jones v. Rosner, 102 Nev. 215, 217 (1986).

CITY OF RENO contends that the appealed issue is a mixed question of law and fact entitled
to deference; a question of law as to whether the Appeals Officer correctly interpreted NRS
616C.490(9) and NAC 616C.490 with respect to apportionment, and of fact, as the Appeals Officer
was required to apply the facts to the law. CITY OF RENO argues that KLINE is requesting this
Court substitute its opinion for that of the Appeals Officer’s as to the application of the evidence to
the law and contends that to do so is impermissible.

Petitioner, KIMBERLY KLINE argues that reversal of the Appeals Officer’s August 20, 2019
Decision is required because the decision is procedurally deficient and the result of reversible error.
KLINE argues that the Appeals Officer committed reversible error in two areas: (1) the Appeals
Officer relitigated facts which she previously decided in a prior appeal, and (2) the Appeals Officer
did not correctly apply NAC 616C.490 and NRS 616C.490. KLINE also argues that the Appeals
Officer’s Decision is erroneous in view of the reliable, probative, and substantial evidence on the
whole record and results in an abuse of discretion.

KLINE argues that the Appeals Officer’s Decision relied on the opinions of Dr. Hall which
the Appeals Officer previously determined to be not credible, inconsistent with the medical records,

and were not stated within a reasonable degree of medical probability. (ROA 174:8-10). KLINE
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argues that since the Appeals Officer gave little or no weight to the opinions of Dr. Hall, it is
reasonable to conclude that any subsequent opinion by a rating physician should also be bound by
those findings. KLINE argues that the Appeals Officer failed to consider her prior findings and
conclusions, therefore her August 20, 2019 Decision is based on faulty information.

KLINE also argues that substantial evidence on the record establishes that she did not have a
pre-injury impairment under the AMA Guides, 5 Edition. Specifically, KLINE notes the Appeals
Officer previously found that Dr. Hansen stated that there was a high probability within a degree of
medical certainty that KLINE’s injuries were related to the car accident. (ROA 170:23-28). Dr.
Hansen opined that the “MRI done at RDC confirms said impression with two large left paracentral
disc protrusions at C5-6 and C6-7 causing severe left NFS at each level. These injuries do appear to
be directly related to the recent rear-end type motor vehicle collision.” (ROA 306). KLINE asserts
that the Appeals Officers found that “substantial evidence supports a finding that the industrial
accident aggravated the pre-existing condition and that the resulting conditions was the substantial
contributing cause of the resulting condition.” (ROA 174:6-8). KLINE argues that apportioning the
rating by 75% when it had already been determined that the industrial injury was the substantial
contributing factor for the resulting condition is inconsistent with the Appeals Officer’s prior
decision. Therefore, KLINE asserts that the Appeals Officer committed reversible error of law by
re-litigating those facts which she previously decided in a prior appeal.

CITY OF RENO, however, argues that KLINE’s argument ignores the fact that the question
on appeal in the earlier decision was whether claim closure without a PPD rating was proper. (ROA
167:18-23). CITY OF RENO asserts that Dr. Hansen’s statement about KLINE’s injuries being
related to the car accident, and the Appeals Officer’s finding that KLINE had “met her burden of
proof with substantial evidence that she is not at maximum medical improvement and needs further
treatment” required the claim to remain open. (ROA 174:11-12). Thus, the earlier decision, CITY
OF RENO contends, makes no findings as to the propriety of apportionment, as the January 18, 2017
Appeals Officer Decision contemplated a possible future PPD evaluation once KLINE had completed
treatment and was determined stabie. (ROA 174:18-19).

"
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CITY OF RENO asserts that in the prior decision the Appeals Officer gave more weight to
Dr. Sekhon’s and Dr. Hanson’s medical opinions, and less weight to Dr. Hall’s opinion that KLINE
did not suffer a ratable impairment. CITY OF RENO argues that the Appeals Officer’s decision to
give Dr. Hall’s opinion no weight is not binding on future rating physicians, as the prior decision pre-
dated the spinal fusion surgery, and the PPD evaluations by Dr. Anderson and Dr. Jempsa, as well as
Dr. Betz’s records review report and expert testimony, upon which the Appeals Officer specifically
relied in reaching the Decision at issue here.

The Appeals Officer also gave Dr. Jempsa’s PPD evaluation no weight because there was a
large discrepancy in Dr. Jempsa’s range of motion findings which made his results questionabie as
“fi]t is well recognized that patients learn from prior rating experience.” (ROA 017:16-17, 018:12-
18, 1192). Dr. Jempsa failed to apportion because KLINE stated she had no problems with her neck
prior to the industrial injury and because he had received no records prior to the industrial injury on
June 25, 2015, which the Appeals Officer found was not required under NAC 616C.490. (ROA
018:3-12).  The Appeals Officer concluded that Dr. Jempsa’s findings were also questionable
because “the medical evidence depicts stenosis, spondylitis, and osteophytes which take years if not
decades to form.” (ROA 018:12-14).

The Appeals Officer based the decision upholding apportionment primarily on the medical
evidence from Dr. Anderson and Dr. Betz, whom she “found to be credible and their opinions given
the most weight.” (ROA 007:19-20, 013:25-26, 014:1-2). Although Dr. Betz testified that Dr. Hall
“was probably correct that the [Claimant] suffered a sprain/strain,” and that she did eventually
improve “as would be expected with a . . . sprain/strain,” Dr. Betz testified that there was not “any
sigmificant relationship” between those symptoms and the degenerative disc disease findings on
KLINE's MRI results. (ROA 055:11-17, 056:1-2). Dr. Betz testified that the reason it took KLINE
seven months to improve from the sprain/strain was because “there was unrecognized underlying
multilevel degenerative disc changes.” (ROA 055:18-23).

While it is true that Dr. Betz’s report notes that Dr. Hall’s opinion supports Dr. Anderson’s
conclusion that KLINE’s cervical spine pathologies were primarily degenerative in nature and pre-

existing, the Appeals Officer Decision does not rely on Dr. Hall’s opinion alone. (ROA 011).
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Moreover, regardless of whether Dr. Betz relied on Dr. Hall’s opinion, what is at issue here is
KLINE’s pain and additional treatment related to the pre-existing degenerative condition which began
after she had recovered from the industrial sprain/strain and was released by Dr. Hall.  Dr. Betz’s
record review report and extensive expert testimony make clear that he considered all medical
reporting and imaging studies in reaching his conclusion that the medical evidence establishes that
KLINE had a pre-existing condition. (ROA 011-013).

CITY OF RENO argues that Dr. Betz’s opinion incorporating Dr. Hall’s opinion and his
reliance on Dr. Hall’s reporting was not inconsistent with the Appeals Officer’s prior decision and
that the prior decision does not preclude the Appeals Officer from taking that subsequent medical
history and documentation into consideration when reaching decisions. In view of all the medical
evidence, much of which did not exist at the time of the prior decision relied on by KLINE, the
Appeals Officer properly concluded that KLINE had a pre-existing condition mandating
apportionment of impairment under NAC 616C.490. This presents a new question of law not
previously addressed by the Appeals Officer and which requires 2 separate and distinct legal analysis
and application of the medical evidence than that performed in the prior decision. Thus, CITY OF
RENO argues and the Court finds that the prior decision concluding that the industrial injury
aggravated a pre-existing condition under NAC 616C.175(1), makes the present decision upholding
apportionment based on substantial medical evidence establishing that KLINE had a pre-existing
cervical spine condition consistent with the law of the case. The Court finds the Appeals Officer
Decision, dated August 20, 2019, was not the result of reversible error nor an abuse of discretion as
the Appeals Officer did not re-litigate facts previously decided in a prior appeal and the Decision is
supported by substantial evidence.

KLINE also argues that the Appeals Officer erred by not complying with the mandates of
NRS 233B.125. NRS 233B.125 states:

“A decision or order adverse to a party in a contested case must be in writing or stated
in the record. Except as provided in subsection 5 of NRS 233B.121, a final decision
must include findings of fact and conclusions of law, separately stated. Findings of
fact and decisions must be based upon a preponderance of the evidence. Findings of
fact, if set forth in statutory [anguage, must be accompanied by a concise and explicit
statement of the underlying facts supporting the findings. If, in accordance with
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agency regulations, a party submitted proposed findings of fact before the
commencement of the hearing, the decision must include a ruling upon each proposed
finding. Parties must be notified either personally or by certified mail of any decision
or order. Upon request a copy of the decision or order must be delivered or mailed
forthwith to each party and to the party's attorney of record.”

NRS 233B.125.

The Court finds the Appeals Officer decision included findings of fact and conclusions of law,
separately stated. In addition, the Court finds the Appeals Officer’s findings of fact and decision are
based upon a preponderance of evidence, and the Appeals Officer enumerated each of the facts
underlying those findings.

In addition, KLLINE argues that the Appeals Officer committed reversible error by not
correctly apply NRS 616C.490 and NAC 616C.490. KLINE argues that NRS 616C 490 requires that
there be evidence that a ratable impairment, as defined by the AMA Guides, existed on the date of
the industrial injury for apportionment to occur. KLINE argues there is no prior medical records
confirming that there was a ratable impairment, prior residual impairment, and proof of a residual
impairment which existed on the date of the industrial injury and that Dr. Jempsa, after reviewing
numerous prior records predating KLINE’s industrial injury, found apportionment was not
appropriate. {ROA 617). KLINE asserts that Dr. Betz conceded that there is no documentation
concerning the scope and nature of the impairment which existed before the industrial injury. (ROA
087, 088, 094). Thus, KLINE contends that at the time of the industrial injury, she had a 0%
impairment due to any pre-existing condition that she may have had, and therefore, the impairment
may not be apportioned.

NRS 616C.490 states: “Except as otherwise provided in subsection 10, if there is a previous
disability, . . . the percentage of disability for a subsequent injury must be determined by computing
the percentage of the entire disability and deducting there from the percentage of the previous
disability as it existed at the time of the subsequent injury.” NRS 616C.490(9) [effective through
December 31, 2019]; Pub. Agency Comp. Tr. (PACT) v. Blake, 127 Nev. 863, 867 (201 1) (holding

calculations for prior and subsequent injuries when impairment ratings for those injuries were based
on different editions of the applicable guide, be reconciled by first using the current edition of the

AMA Guides to determine both the percentage of the entire disability and of the previous disability).
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The Nevada Administrative Code provides the procedure for completing apportionment. See
NAC 616C.490. The Administrative Code requires a precise apportionment to be completed “if 2
prior evaluation of the percentage of impairment is available and recorded for the pre-existing
impairment.” NAC 616C.490¢(3). However, the Administrative Code specifically contemplates the
situation here, where there is no prior rating evaluation of the pre-existing condition. In such a case,
the Administrative Code provides in pertinent part that:

4. Except as otherwise provided in subsection 5, . . . if no previous rating
evaluation was performed, the percentage of impairment for the previous injury or
disease and the present industrial injury or occupational disease must be recalculated
by using the Guides, as adopted by reference pursuant to NAC 616C.002. The
apportionment must be determined by subtracting the percentage of impairment
established for the previous injury or disease from the percentage of impairment
established for the present industrial injury or occupational disease.

5. If precise information is not available, and the rating physician or
chiropractor is unable to determine an apportionment using the Guides as set forth in
subsection 4, an apportionment may be allowed if at least 50 percent of the total
present impairment is due to a preexisting or intervening injury, disease or condition.
The rating physician or chiropractor may base the apportionment upon X-rays,
historical records and diagnoses made by physicians or chiropractors or records of
treatment which confirm the prior impatrment.

NAC 616C.490(4)-(5).

“If there are preexisting conditions . . . the apportionment must be supported by
documentation concerning the scope and the nature of the impairment which existed before the
industrial injury or the onset of disease.” NAC 616C.490¢6). CITY OF RENO argues that NAC
616C.490 does not require that the documentation of a pre-existing condition predate the industrial

injury. In Ransier v. State Industrial Insurance Systems, the Nevada Supreme Court stated that “the

clause *which existed before the industrial injury or the onset of the disease’ refers to the impairment

and not the document.” Ransier v. State Indus. Ins. Sys., 104 Nev. 742, 744 at fn. 1 (1988). Although

the reference to this regulation is from the prior version, NAC 616.650(6), the language has remained

the same. The Ransier Court held that the Nevada Administrative Code “does not require historical

documentation, only ‘documentation concerning the scope and nature of the impairment,” which can
come, as here, from examination at the time of the second injury.” Id. (affirming apportionment was
proper where no records or documents existed concerning claimant’s prior injury, but where both

treating physicians found claimant’s two injuries to be distinguishable).
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CITY OF RENO also argues that the Appeals Officer correctly interpreted NRS 616C.490
and NAC 616C.490 in finding apportionment does not require that the pre-existing condition be a
ratable impairment. Rather, CITY OF RENO argues that the rating physician must lock for a prior
impairment, shown by medical records post-dating the industrial injury. CITY OF RENO argues that
KLINE incorrectly insists that apportionment for a pre-existing disease or condition requires a
“ratable” impairment to have existed on the date of the industrial accident. “[WThen the language of

a statute 1s plain and unambiguous, a court should give that language its ordinary meaning and not go

beyond it.” Nev. Dep’t of Corr. v. York Claims Servs., Inc., 131 Nev. 199, 203 (2015). CITY OF
RENO argues that the plain language of NAC 616C.490 simply requires an “impairment” with no
requirement that the pre-existing condition or disease be previously rated.

“A. rating physician or chiropractor shall always explain the underlying basis of the
apportionment as specifically as possible by citing pertinent data in the heaith care records or other
records.” NAC 616C.490(7). Here, the Appeals Officer found “Dr. Betz to be a credible witness and
his testimony is given great weight. Dr. Betz’s testimony was uncontroverted at [the] hearing and no
opposing or contradicting expert witness testimony was provided.” (ROA 007:19-21}. Based on the
records from Dr. Sekhon, who performed KLINE’s spinal fusion surgery, in addition to MR], x-ray
records, and historical records and diagnoses, demonstrating the scope and nature of the impairment,
Dr. Betz testified that the present impairment was at least fifty percent (50%) due to KLINE’s pre-
existing impairment. (ROA [5:24-27, 16:1-10). The Appeals Officer concluded that Dr. Betz and
Dr. Anderson established the underlying basis for apportionment as required by NAC 616C.490(5)-
(7). (ROA 16:10-15). CITY OF RENO argues and the Court finds that KLINE’s contention that
apportionment is improper due to a lack of prior documentation of the pre-existing, ratable condition
is unpersuasive where the Appeals Officer found Dr. Betz has expressly identified the x-rays,
historical records, and diagnoses confirming KLINE’s prior impairment as required by NAC
616C.490(5).

Following review of the Appeals Officer’s Decision, the Court finds the Appeals Officer did
not commit any clear error of law nor arbitrary or capricious abuse of discretion. As discussed supra,

the Court finds the Appeals Officer correctly applied NRS 616C.490 and NAC 616C.490. In
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addition, the Court finds the Decision is supported by substantial evidence and the Appeals Officer’s
findings of fact and conclusions of law in the Decision complied with the requirements set forth in
NRS 233B.125. KLINE was properly awarded 6% PPD award, which apportioned 25% WPI of the
cervical spine as 75% non-industrial and 25% industrial. Therefore, the Court finds there is no basis
to grant review and the Petition should be denied.

Based on the foregoing and good cause appearing,

IT IS HEREBY ORDERED that KIMBERLY KLINE’s Petition for Judicial Review is
DENIED and the decision of the Appeals Officer, dated August 20, 2019, is AFFIRMED.

C oonie, 4. i%c%umea

DISTR[CT JUDGE

DATED this 10  day of February, 2021.
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CERTIFICATE OF SERVICE

CASE NO. CV19-01683
[ certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the

STATE OF NEVADA, COUNTY OF WASHOE; that on the _10_ day of February, 2021, I filed

the ORDER DENYING PETITION FOR JUDICIAL REVIEW with the Clerk of the Court.

I further certify that I transmitted a true and correct copy of the foregoing decument by the
method(s) noted below:
Personal delivery to the following: [NONE)

XX __ Electronically filed with the Clerk of the Court, using the eFlex system which constitutes
effective service for all eFiled documents pursuant to the eFile User Agreement.

g%{lq%THY ROWE, ESQ. for CANNON COCHRAN MANAGEMENT SERVICES, CITY OF

LISA ALSTEAD, ESQ. for CANNON COCHRAN MANAGEMENT SERVICES, CITY OF
RENO

HERBERT SANTOS, JR., ESQ. for KIMBERLY M KLINE

Transmitted document to the Second Judicial District Court mailing system in a sealed
envelope for postage and mailing by Washoe County using the United States Postal Service in
Reno, Nevada: {NONE]

Placed a true copy in a sealed envelope for service via:

Reno/Carson Messenger Service — [NONE]

Federal Express or other overnight delivery service [NONE)

DATED this 10 day of February, 2021.
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Jaommllna Bryant
CASE NO. CV19-01683  TITLE: KIMBERLY KLINE VS, CITY OF RENO and LMl SO &
CANNON COCHRAN MANAGEMENT SERVICES

DATE, JUDGE
OFFICERS OF

COURT PRESENT APPEARANCES-HEARING CONT'D TO

11/19/2020 ORAL ARGUMENTS ON PETITION FOR JUDICIAL REVIEW

HONORABLE Petitioner, Kimberly Kline, appearing from Washoe County, Nevada, being

CONNIE represented by Herbert Santos, Jr., Esq., appearing from Washoe County,

STEINHEIMER. Nevada. Lisa Alstead, Esq., appearing from Washoe County Nevada,

DEPT. NO.4  represented the Respondents, City of Reno and Cannon Cochran Management

M. Stone Services.

(Clerk)

J. Schonlau This hearing was held remotely because of the closure of the courthouse at

(Reporter) 75 Court Street in Reno, Washoe County, Nevada due to the National and
Local emergency caused by COVID-19. The Court and all the participants
appeared via simultaneous audiovisual transmission. The Court was
physically located in Reno, Washoe County, Nevada which was the site of
the court session. Counsel acknowledged receipt of Notice that the hearing
was taking place pursuant to Nevada Supreme Court Rules- Part 8 relating
to simultaneous audiovisual transmissions and all counsel stated they had
no objection to going forward in this manner.

Petition for Judicial Review by Pefitioner's counsel; presented argument;
objection and argument by Respondent counsel; reply argument by Petitionar's

counsel,
COURT will take Petition for Judicial Review under advisement once the

transcript of these proceedings has been filed with the Court.
Court recessed,
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COMES NOW the Petitioner, KIMBERLY KLINE, by and through her
attorney, HERB SANTOS, JR., Esg., of THE LAW EFIRM OF HERB SANTOS,
JR., and hereby respectfully submits her Petitioner’s Reply Brief
in the above referenced matter.

Respectfully submitted this;E:EE"day of May, 2020.

THE LAW FIRM OF HERB SANTOS, JR.

225 South Arlington Avenue, Suite C
Reno, Newvada 898501

=t

HERB SANTCS, JR., Esg.
Attorney for Petitioner
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I. LEGAL AMNALYSIS.

1. THE SUBSTANTIAL EVIDENCE COUPLED WITH THE PRIOR
CONCLUSIVE FINDINGS IN AQ 56832-RKN BY THE SAME APPEALS
CFFICER RENDERS HER DECISTON SUSPECT, IS AFFECTED BY
ERRORS OF LAW, IS CLEARLY ERRONECUS IN VIEW OF THE
RELIABLE, PROBATIVE AND SUBSTANTIAL EVIDENCE ON THE
WHOLE RECORD AND CAN ONLY BE CHARACTERIZED AS THE
PRODUCT OF AN ABUSE OF DISCRETION.

The Respondent emphasizes the correct regulation yet somehow
ignores the rule in its analysis. Under NAC 616C.490(4}, the

rating doctor,

if no previous rating evaluation was perfcormed, the
percentage of impairment for the previous injury or disease
and the present industrial injury or occupational disease
must be recalculated by using the Guides, as adopted by
reference pursuant to NAC 616C.002. The apportionment must
he determined by subtracting the percentage of impairment
established for the previocus injury or disease from the
percentage of impairment established for the present
industrial in-jury or occupational disease. [Emphasis added.]

It is well settled that the Legislature has made it clear
that a previous disability must be calculated “as it existed at
the time of the subsequent injury.” NRS 616C.420(9); Public
Agency Compensation Trust v. Blake, 127 Nev, 863, 868 (2011).
According to Dr. Betz, who was the hired expert for the
Respondent, there was precise information to determine the pre-
existing condition. Dr. Betz had the Claimant’s prior records
and post industrial accident records. ROA 044. The Claimant had
been in a prior work related accident yet had no complaints of
neck pain. Dr. Betz testified regarding the prior work related

accident as follows:

“Well, there was no justification for obtaining
spine-cervical spine imaging at the time she saw Dr.
Menure.” ROA 045.

Dr. Betz also confirmed that there was precise information to

determine the pre-existing condition.
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LISA ALSTEAD: 1In performing a records review and examining
pre-existing conditions, can you rely on MRIs
or scans that are performed after the injury,
to give you a basis for a pre-existing
condition?

DR. JOHN BETZ: Sure. Sure. ROA 046.

Dr. Betz then was asked by Respondent’s counsel a hypothetical
question as to what type of rating would he give the Claimant
based on Dr. Hall’s records relevant to treatment of the
industrial condition. ROA 049. Dr. Betz opined that the rating
would be a 0%. ROA 050. On cross examination, Claimant’s counsel
attempted to ask a hypothetical guestion, in fact it was the
first question asked, and the Appeals Officer advised:

Mr. Santos, I'm not interested in hypotheticals; if you have

guestions specific to this Claimant, please proceed. ROA

071,

When asked whether he could apportion what pain was related to
the Claimant’s degenerative changes versus what was caused by the
Cs$/6, C6/7 herniations which were causing cord compression, Dr.
Betz advised that he could not do that. ROA 083. Dr. Betz then
conceded that there was no medical evidence that the Claimant had
any ratable impairment to her cervical spine before the
industrial injury. ROA 087. He also conceded that there was no
evidence that the Claimant’s pre-exiting cervical condition was
symptomatic at any time prior to the industrial injury. ROA 098.
In fact Dr. Betz testified that:

Thats correct. No evidence of a ratable impairment. She

clearly had an impairment, but not a ratable one. ROA 087.

[Emphasis added. ]

Finally, Dr. Betz was asked the following question:
HERB SANTOS: Would it be fair to say that Dr., Jempsa’s

opinion would be correct on apportionment if
the disc protrusions were caused by the motor
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vehicle?

DR. JOHN BETZ: (laughs) well, if red is determined is blue,
then I guess so, but -

HERB SANTOS: That’s all I have, thank you Doctor.
APPEALS OFFICER: Let him finish his answer.
DR. JOHN BETZ: QOkay

APPEALS OFFICER: Finish your answer, Dr. Betz, please.

DR JOHN BETZ: I think that guestion [inaudible] ridiculous
but if there-if it was proven somehow- proven
somehow that all the patient's cervical
pathologies, all the spurring, the
osteophytes, the bulging, the
spondylolisthesis, the spondylosis, they're
all related to that incident, which is
preposterous, then yes, he's correct.

HERB SANTOS: I'm asking about the disc protrusions, 1f
those two disc protrusions that were causing
nerve compression on the spinal cord, 1f that
was deemed to be-if you have to accept that
as true, that that was industrial, then
Doctor, you would have no issues with-and
based upon the fact that there were no prior
records or anything, you would be-you would
agree with Dr. Jemsa's final conclusion
regarding apportionment, is that fair?

LISA ALSTEAD: Objection, Your Honor. Compound guestion and
asked and answered,

APPEALS OFFICER: Let'’s-let's wrap this up. That is
compound gquestion and it has been asked.

ROA 106-107.
If the Claimant had no ratable impairment, 1t is outrageous to
then apportion a rating 75% due to a pre-existing condition.
Especially given the fact that the aggravation of the Claimant’s
pre-existing degenerative changes was NOT the substantial
contributing cause of her resulting condition. It is set by
statute that under NRS 616C.175 a pre-existing condition that is
aggravated by an industrial injury is only deemed not industrial

if there is evidence that the resulting condition was
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substantially caused by the pre~existing condition. NRS
616C.175¢(1}). The rule states as follows:

1. The resulting condition of an employee who:

{(a) Has a preexisting condition from a cause or origin
that did not arise out of or in the course of the
employee’s current or past employment; and

(b) Subsequently sustains an injury by accident
arising out of and in the course of his or her
employment which aggravates, precipitates or
accelerates the preexisting condition,

shall be deemed to be an injury by accident that 1is

compensable pursuant to the provisions of chapters 616A

to 616D, inclusive, of NRS, unless the insurer can
prove by a preponderance of the evidence that the
subsequent injury is not a substantial contributing
cause of the resulting condition.

The Appeals Officer already ruled and found that the pre-exisitng
condition was not a substantial contributing cause of the
resulting condition. How then could any reasonable factfinder
conclude that 75% apportionment is not substantial. The Appeals
Officer essentially already made the specific finding that Dr.
Hansen, after reviewing the MRI, opined that the
"MRI done at RDC confirms said impression with two large
left paracentral disc protrusions at C5-6 and C6-7 causing
severe left NFS at each level. These injuries do appear to
be directly related to the recent rear-end type motor
vehicle collision.” ROA 173.
In the prior AD 56832-RKN, the Appeals Officer specifically
found that
the conditions claimed by the Claimant are casually related
to the subject industrial accident. This conclusion is
supported by the medical evidence and the medical ocopinions
of DPr. Hansen and Dr. Sekhcon. RCOA 174.
Dr. Betz concedes that if the two disc herniations were caused by
the industrial accident, then Dr. Jempsa’s PPD conclusion was

correct. ROA 106. Dr. Jempsa also correctly determined that

apportionment was not appropriate under the AMA Guides because
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she had no prior impairment cr issues.

The Appeals Officer’s decision is entirely based upon her
accepting the opinion of Dr. Betz who never physically examined
or treated the Claimant or performed a PPD examination on her.
Since Dr. Betz’ opinions, which are in part made upon the
reporting of Dr. Hall, are based upon faulty information which
this Appeals QOfficer found to be unreliable and disregarded. How
then can the Appeal’s 0fficer not commit an abuse of discretion
if she accepts an opinion that is based upon medical evidence the
Appeals Officer already concluded was not reliable? Clearly this
is an abuse of discretion and violates the very essence of res
judicata cr issue preclusion.

The Respondent submits that NAC 616C.490 was properly
applied by Dr. Anderson and that the none of the conclusive facts
were mischaracterized. A review of the Respondent’s
“clarification” merely further supports the Claimant’s position.

FACT 1. The full answer given by the Respondent only
confirms that Dr. Betz could not determine what was disc related,
what was facet related, how much was ligament related. For
apportionment, that is the requirement. Determining what was
caused by the industrial accident. Dr. Betz conceeded that he
could not make that determination.

FACT 2. No question that Dr. Betz only agreed to the
hypothetical that if the discs were found to be caused by the
industrial accident, his opinion would be different. That was
exactly what the Claimant stated in her opening brief. IF the
C5/6 and C6/7 protrusions were caused by the industrial accident,

it would change his opinion on apportionment. Respondent
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confirms its expert’s position with the additional clarification.
The Respondent also identifies an additional error in that the
Appeals Officer found that there was no acute pathologies on the
MRI. Answering Brief page 19, line 21, There was no cervical MRI
because the work comp doctor where the Claimant was ordered to go
at the beginning of the claim did not order one. The cervical
MRI was done 7 months after the accident after she received
limited treatment from Specialty Health Clinic which is the
designated clinic for work comp injuries for the City of Reno.
The Appeals Officer’s decision clearly confused the July 5, 2016
report as occurring at the time shortly after the June 25, 2015
industrial car accident. The Respondent then confirms that the
Appeals Officer found it significant that there was no evidence
that the Claimant had symptoms or examination findings of a neck
injury at the time of her initial presentation to the ER.
Answering Brief, page 19, line 18. This statement is incredible
given the Appeals Officer’s prior findings of fact and the fact
that notwithstanding the medical records, the Claimant complained
of neck pain at the ER. A review of the C-4 which is a document
in her writing, clearly states that she hurt her mid back and
neck. ROA 257. The C-4 was completed by the Claimant on the day
of the accident. A review of the C-1 also in her own
handwriting, states neck pain. ROA 258. This is what the
evidence consisted of for cervical complaints after the accident
which were findings of the Appeals Officer in A0 56832-RKN:
On June 30, 2015, the Claimant presented tc¢ Dr. Hall at
Specialty Health. The Claimant had complaints of neck
discomfort that was described as moderate, diffuse,

radiating into the right shoulder with associated stiffness
and lumbar and thoracic pain described as diffuse, with no
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red flags, no numbness or weakness in the legs. Dr. Hall
assessed the Claimant suffered a sprain of the neck and
sprain of the lumbar region, recommended chiropractic care,
returned the Claimant to work full duty, and advised her to
return in two weeks. Exhibit 4, pages 22-25. ROA 1639.

The Claimant presented to Dr. Brady for chiropractic
care on July 1, 2015. Dr. Brady assessed that the Claimant
had spinal segment dysfunction at Cé, C7, T1, T3, T4, L4, LS
and 51 that necessitated chiropractic adjusting at those
levels. Exhibit 3, pages 5-8. The Claimant saw Dr. Brady
again on July 7, 2015 and July 9, 2015 with ccomplaints of
worsening symptoms. Dr. Brady provided chiropractic
adjustments. Exhibit 3, pages 9-16. ROA 1689.

The Claimant returned to see Dr. Hall on July 14, 2015.
The Claimant continued to have ongeing lumbar and neck pain,
that was moderate to severe, assocliated sleep disruption and
stiffness, and had minimal improvement with chiropractic
care., Dr. Hall recommended the Claimant have six physical
therapy sessions. Exhibit 4, pages 51-53. ROA 169.

On July 23, 2015, the Insurer accepted the Claimant’s
claim for a cervical strain. Exhibit 4, page 59. ROA 169.

The Claimant began physical therapy on BRBugust 3, 2015
with P.T. Bruesewitz. P.T. Bruesewitz’s assessment was
lumbosacral strain/sprain with pain and decreased range of
motion as well as cervical sprain/strain with pain. Exhibit
3, pages Z24-26. The Claimant continued physical therapy
treatment on August 11%", 18", and 20, 201S5. Exhibit 3,
pages 27-29. ROA 169.

The Claimant returned to see Dr. Hall on August 20,
2015. Dr. Hall noted that the Claimant reported improvement
in her neck symptoms with only mild muscular tightness, and
that physical therapy had been helpful. Dr. Hall
recommended that the Claimant finish her physical therapy
and to keep him advised as to her physical status. Exhibit
4, pages 74-75. ROA 169.

The Claimant returned to physical therapy on Rugust 25,
2015 with complaints of pain in her neck and low back that
was less consistent and not as intense, neck tightness that
came and went, as well as low back pain/pressure. Exhibit 3,
pages 30-31. ROA 168-170.

The Claimant had additional physical therapy sessicns
with P.T. Bruesewitz on September 15%, 37, 10%*", 14, 21°,
and 23", 2015 for her low back and neck complaints. Exhibit
3, pages 32~37. ROA 170.

The Claimant presented to Dr. Hall on September 23,
2015. The Claimant reported improvement in her neck
discomfort. Dr. Hall recommended a recheck in two weeks,
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Exhibit 4, pages 82-84. On September 2%, 2015, the Claimant
was re-evaluated by P.T. Bruesewitz. The Claimant reported
that she had a flare-up and began to have increased pain,
tightness and spasms in the right neck and upper trapezious
area, The Claimant had significant tightness with decreased
right rctation of the neck. P.T. Bruesewitz recommended
additional physical therapy twice per week for five weeks.
Exhibit 3, pages 38-43. RQA 170.

The Insurer issued a letter rescinding claim closure on
Cctober 1, 2016. Exhibit 4, page 85. ROA 170.

P.T. Bruesewitz noted that the Claimant felt her neck
was a little better but still tight on the right side at her
therapy visit on October 5, 2015. The Claimant completed
physical therapy on October 7%, 12'h, 14", 21°%, and 26,
2015. The Claimant was discharged from physical therapy on
October 26, 2015 to a home exercise program. Exhibit 3,
pages 44-49. ROA 170.

On Octcober 28, 2015, the Claimant was again seen by Dr.
Hall. He noted that the Claimant had no neck symptoms and
that she had completed treatment. Exhibit 4, pages 95-97.
ROA 170.

On January 13, 2016, the Claimant saw Dr. Hansen for
chiropractic care for her neck pain. Dr. Hansen’s
assessment was that the Claimant had cervical disc
displacement, unspecified cervical region. Dr. Hansen noted
that the Claimant was inveclved in two motor vehicle
accidents which resulted in workers’ compensation treatment
for neck and shoulder pain. Dr. Hansen felt that there was
a high probability within a medical degree of certainty that
the Claimant’s injuries were related to the rear-end
ceollision she had recently sustained. Dr. Hansen
recommended non-surgical spinal decompression coupled with
Class IV deep tissue laser therapy four (4) times per week
for four {4) weeks, undergo re-examinaticon, and continue
with care at two (2} times a week for two (2) weeks pending
noc unforseen issues or conditions. Dr. Hansen also
recommended the Claimant undergo a MRI. Exhibit 4, pages
118-120. The Claimant had the MRI on January 13, 2016,
which revealed disc degeneration with large disc protrusions
at the C5-6 and C6-7 levels resulting in complete effacement
of CSF from the ventral and dorsal aspects of the cord with
severe canal stenosis without cord compression or abnormal
signal intensity in the cord to suggest cord edema or
myelomalacia. Exhibit 1, page 1. ROA 170-171.

The Claimant returned to see Dr. Hansen for twenty (20)
visits from January 15, 2016 through March 16, 2016. The
Claimant continued to suffer from her C5-6 and C6-7 disc
injury that caused severe left arm and forearm pain with
numbness in the forearm and first two digits. ROA 171.
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Finally, the Appeals Officer held that

I find that the testimony of the Claimant was very credible.

I also found the opinions of Dr. Sekhon and Dr. Hansen to be

well reasoned. I specifically give more weight to the

opinions of Dr. Sekhon and Dr. Hansen as opposed to Dr. Hall
as the objective medical evidence supports Dr. Sekhon’s and

Dr. Hansen’s medical expert opinions. ROA 172.

The Appeals Officer disregarded all of her prior findings of fact
and found it significant that there were no neck complaints at
the time of the initial ER visit. As shown in the C-4, this is
wrong. Coupled with the Claimant’s testimony during the first
appeal hearing, which the Appeals Officer found to be credible,
that she hurt her neck, renders her statement that there were no
complaints of neck pain as evidence of an abuse of discretion as
that point somehow provides support for Dr. Betz’s opinion. ROA
263.

Interestingly the Respondent did not accept the lumbar spine
but rather the cervical when they issued their claim acceptance
letter. ROA 208. Yet now they take the position that 75% of the
Claimant’s impairment was due to pre-existing conditions with no
evidence of any prior surgical recommendations and no evidence of
a prior cervical MRI.

As to Facts 3,4,5 and 6, the Respondent does not dispute
those statements. Rather, the Respondent attempts to legitimize
the incorrect application of the Nevada regulations and the AMA
Guides, 5% Edition. The Respondent incorrectly states that NAC
616C.490 “does not require that the pre-existing condition be a
ratable impairment, or that the medical records evincing the pre-

existing condition predate the industrial injury.” Answering

Brief, page 10, lines 8-9. The Respondent then simply ignores
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Section 4 of NAC 616C.490. Section 4 states:

4, Except as otherwise provided in subsection 5, if a
rating evaluation was completed in another state or using an
edition of the American Medical Association's Guides to the
Evaluation of Permanent Impairment other than the edition of
the Guides as adopted by reference pursuant to NAC 616C.002
for a previous injury or disease involving a condition,
organ or anatomical structure that is identical to the
condition, organ or anatomical structure being evaluated for
the present industrial injury or occupational disease, ox if
ne previous rating evaluation was performed, the percentage
of impairment for the previous injury or digease and the
present industrial injury or occupational disease must be
recalculated by using the Guides, as adopted by reference
pursuant to NAC 616C.002. The apportionment must be
determined by subtracting the percentage of impairment
established for the previous injury or disease from the
percentage of impairment established for the present
industrial inijury or occupational disease.

When apportioning a rating, the rating doctor must proceed step

by step as follows:

1. Is there a prior rating? If yes, appcrtion the prior
rating. NAC 616C.480(3).

2. Is there a prior rating from ancther state? If ves did
they use the AMA Guides, 5% Edition? 1If vyes, apportion
that finding. NAC 616C.490(4).

3. If the prior rating from another state used another
method, the rater must rate the impairment from the
records using the AMA Guides, 5% Edition. NAC
616C.490(4).

4. If there was no prior rating then you rate the pre-
existing condition pursuant to the AMA Guides, 5%
Edition based upon the records of the pre-existing
condition. NAC 616C.430(4).

5. If precise information is not available, and the rater

is unable to rate the pre-existing condition, an
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apportionment may be allowed if at least 50% of the
total present impairment is due to a pre-existing
condition. NAC 616C.490(5).

6. If there are preexisting conditions, the apportionment
must be supported by documentation concerning the scope
and the nature of the impairment which existed before
the industrial injury. NAC 616C.490(6)

7. If no documentation exists pursuant to subsection 6 or
7, the impairment may not be apportioned. NAC
616C.490(8).

First, the prior impairment was a 0% per Dr. Betz. The

Respondent dces not dispute this,

Second, there was not one prior record that supported that
the Claimant had a cervical impairment prior to the industrial
accident. The Respondent does not dispute this.

Last, Dr. Betz could not provide any opinion as to the scope
and nature of the impairment. The Respondent does not dispute
this.

The Respondent ignores Section 4 of NAC 616C.490 and then
mischaracterises the apportionment regulation by stating that the
absence of symptoms prior to an industrial accident does not
preclude apportionment under NAC 616C.490. Where does it say
that? The purpose is to apportion any prior pre-existing
condition that caused an impairment. The ramifications of the
Respondent’s position, and if the Appeals Officer’s decision
stands, would be completely inceonsistent with the AMA Guides. If
an injured worker lost his big toe due to a traumatic crushing

injury but had diabetes, would Dr. Betz be hired to testify that
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the worker would have probably lost the toe to diabetes at some
point in his lifetime so we have to apportion the rating 50-75%
because people with diabetes have circulation problems? The
potential harm to injured workers based upon this unsupportable
position is not supported by Nevada law or the AMA Guides. The
intent is to deduct prior pre-existing impairments. Period.
Next, the Respondent alleges that the Appeals Officer never
found that the discs were industrially caused. Answering Brief,
page 18, lines 8-12. 1In order for the Respondent to salvage
their position, they have to make that allegation. It is wrong
though. The Appeals Officer made the following findings of fact
and conclusions of law:
The Claimant continued to suffer from her C5-6 and C6-7 disc
injury that caused severe left arm and forearm pain with
numbness in the forearm and first two digits. RCA 171.
Note that the Appeals Officer did not say pre-existing C5-65 and
Ce-7 but rather referred to them as a C5-6 and C6-7 “INJURY."”
The only “INJURY"” was the “INDUSTRIAL INJURY.”
The Appeals Officer found that
She was seen by Dr. Hansen who evaluated her and opined that
“there was a high probability within a medical degree of
certainty that Ms. Kline’s injuries are related to the rear

end mcotor vehicle collision.” ROA 173.

She then held that

The Claimant has met her burden of proof with substantial
evidence that she is not at maximum medical improvement and
needs further treatment. Without evidence of a subsequent
injury, I find that it is the conditions claimed by the
Claimant are casually related to the subject industrial
accident. This conclusion is supported by the medical
evidence and the medical opinions of Dr. Hansen and Dr.
Sekhon. ROA 174.

It is clear from the record that Dr. Hansen opined that the C5-¢

and C6-7 disc were caused by the industrial accident and Dr.
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Sekhon opined that the stenosis was aggravated by the industrial
accident. RoA 173.

Finally, the Appeals Officer’s reliance on the opinions of
Dr. Betz and Anderson ignores the fact that their opinions are
based upon the opinions of Dr. Hall which the Appeals Officer
already found to be unreliable. That in and of itself is an
abuse of discretion. The Appeals Officer’s opinicn that the pre-
existing conditions of the Claimant would have formed over years,
if not decades is suspect. The Claimant was only 35 years old at
the time of the industrial accident with no evidence of prior
cervical symptoms. The Respondent’s statement that credibility
cannot be disturbed on appeal is not entirely accurate. The
Levinson case states the rule that

Substantial evidence exists if a reasonable person could

find the evidence adequate to support the agency's

conclusion, and we may not reweigh the evidence or revisit

an appeals officer's credibility determination. Law Offices

of Barry Levinson v. Milko, 124 Nev. 355, 362 (2008).
If the credibility assessment is not supported by substantial
evidence, this Court may make the appropriate ruling. The
opinions of Dr. Anderscon and Dr. Betz ignore the “law of the
case” that the discs were caused by the industrial accident. As
discussed below, the “law of the case” results in a change of Dr.
Betz’s opinion and Dr. Anderscn’s opinion clearly is in conflict
as his report states that the discs were not caused by the
industrial accident. ROA 370. Sc in a nutshell, the Appeals
Officer supported her decision on an opinion from a hired expert
who never examined the Claimant, relied on medical evidence that

the Appeals Officer already determined to be unreliable and was

disregarded, and who was unable to determine whether the Claimant
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had any ratable impairment that pre-existed the industrial
accldent. It is respectfully submitted that a reasonable person
cannot find the opinions of Dr. Betz credible given his reliance
on facts which were already found by the Appeals Officer to be
inceorrect.

For these reasons, the Petitioner’s Petition for Judicial
Review should be granted due to the Appeals Officer’s abuse of
discretion and her error of law in how she applied NAC 616C.490.

2, RESPONDENTS POSITION REGARDING THE PRIOR AO DECISION IS
BINDING AND THE APPEALS OFFICER MUST ACCEPT HER PRIOR
FINDINGS AND CONCLUSICNS AS THE LAW OF THE CLAIM.

The Respndent argues that notwithstanding the prior AO
Decision and its findings, the fact that Dr. Betz has his own
opinicon regarding the pre-existing condition and its relatlionship
to the industrial injury as new, fair game.

It is well settled in Nevada that the purpose of the issue
preclusion doctrine is to

“to prevent multiple litigation causing vexation and expense
to the parties and wasted judicial resources by precluding
parties from relitigating issues.” Univ. of Nev. v.
Tarkanian, 110 Nev. 581, 598, 879 p.2d 1180, 1191 (19%4).

In Tarkanian, the Nevada Supreme Court held that

According to the Restatement's definition, a judgment is
final if it is “sufficiently firm.” Restatement (Second) of
Judgments § 13 (Am. Law Inst. 1982). The Restatement's
comments provide helpful guidance as to what “sufficiently
firm” means. “A judgment may be final in a res judicata
sense as to a part of an action although the litigation
continues as to the rest.” Id. at cmt. e. “The test of
finality . . . is whether the conclusion in questioen 1s
procedurally definite and not whether the court might have
had doubts in reaching the decision.” Id. at cmt. g¢.
“Finality will be lacking if an issue of law or fact
essential to the adjudication of the claim has been reserved
for future determination . . . ,” id. at cmt. b, or “if the
decision was avowedly tentative,” 1id. at cmt. g. Factors
indicating finality include (a) “that the parties were fully
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heard,” (b) “that the court supported its decision with a
reasoned opinion,” and (¢) “that the decision was subject to
appeal.” Id.

Of the competing definitions proposed by the parties, the

Restatement’'s definition best effectuates issue preclusion's

purpose of increasing judicial efficiency by preventing

parties from relitigating issues definitively decided by a

court. See Tarkanian, 110 Nev. at 598, 879 P.2d at 11%1. The

Restatement's definition achieves that purpose by according

finality to any judgment a court intended to definitively

resolve an issue fully litigated between parties. Under
respondents’ definition, by contrast, an interlocutory order
could never be considered a final judgment as to an
issue—even when the district court intended an interlocutory
order to definitively resclve an issue.

Therefore, to the extent that this court did neot formally

adopt the Restatement's definition of “final judgment” in

Tarkanian, 110 Nev, at 599, 879 P.2d at 1191, we do so now.

Id., at 5.

The Appeals Officer’s prior decision, which was appealed by
the Respondent but affirmed by the District Court, established
the scope of the claim. The Respondent does not get to
relitigate the issue as it was a final judgment. Further, the
Appeals Officer is bound by that prior decision. The Appeals
Officer previously found that Dr. Hall’s opinions were
inconsistent with the medical records. Given that she found that
Dr. Hall’s opinions were inconsistent with the medical recoxds,
it is reasonable to conclude that any subseguent opinion by a
rating physician which relies on those incorrect opinions should
also be bound to those findings. ROA 174. Dr. Hall confirmed
that the only records he reviewed and was provided by the
Respondent was a visit to the chiropractor dated January 13, 2016
and the MRI dated January 13, 2016. ROA 345. As stated in the
Claimant’s opening brief, there were over 19 doctors visits which

were never given to Dr. Hall from the Respondent. ROA 300-339.

The Respondent failed to provide Dr. Hall with these records
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which is one of the reasons which supported the Appeals Officer’s
Decision that Dr. Hall’s c¢pinions were inconsistent with the
medical records. Dr. Hall also ignored the physical therapy and
chiropractic records from treatment that he ordered. RCA 195-202.
All this from a doctor that only saw the Claimant a total of
five (5) times. ROA 189-192, 205-207, 215-216, 226-228 and 292-
294. The Appeals Officer’s decision that the apportionment is
correct is not supported by substantial evidence because the
basis for the apportionment excluded facts which have already
been litigated, decided and is the law of the case.

The Findings of Facts and Conclusions of Law set forth in
the Appeals Officer’s Decision clearly document her failure to
consider her prior findings and conclusions. Issue preclusion
bars the Appeals Officer from disregarding the prior final
judgment. She is bound by it. In the present matter, due to her
disregarding her prior decision, her opinions are now based on
faulty information. The end result is that her current decision
is not based on substantial evidence.

3, AGATIN, THE APPEALS OFFICER DID NOT APPLY NAC 616C.4%0

AND NRS 616C.480.

The Respondent argues that the Appeals Officer correctly
applied the laws to the facts of the case. First, did Dr.
Anderson explain the basis for his apportionment? Dr. Anderson
offered opinicons and made conclusions of the pre-—-existing
condition which disregarded the prior litigated facts and
judicial adjudications of the effect of the pre-existing
conditions on the subject claim. Dr. Anderson’s report confirmed

that he was never provided the A0 Decision. ROA 365-371. Dr

17
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Anderson’s apportionment was incorrectly based on the position

that the discs were pre-existing.
specifically stated that “it was not logical to believe
these findings are related to the car accident that she
involved in ¢ months earlier.” ROA 370.
sufficient justification to set the PPD of Dr. Anderson

Couple this with the list of factual mistakes contained

ROA 3698-371. Dr. Anderson
that
was
This statement alone is
aside.

in Dr.

Anderson’s report and the entire report of Dr. Anderson,

notwithstanding Dx.

fatally flawed.

Betz’s review,

renders the entire report

The Claimant respectfully submits that a simple review of a

comparison cf Dr.

case clearly establishes that Dr.

faulty.

Anderson’s PPD findings versus the facts of the

Anderson’s conclusions were

Dr. Anderson’s Findings

Facts which contradict Dr.
Anderson’s Findings.

1. The finding of the cervical
spine spondylosis, stenosis and
disc bulges cannot be logically
attributable to this car
accident/work injury. These
findings provided indication
for fusion surgery in the
cervical spine.

It is already judicially
determined that the two large
left paracentral disc
protrusions at C5-6 and C6-7
causing severe left NFS at each
level were directly related to
the industrial accident.
Exhibit 1, pages 167-168. ROA
1601~-1602

2. The claimant had responded
well to physical therapy and
medical treatment and had
nearly completely resolved her
cervical spilne complaints prior
to December 2015. She had no
upper extremity sympteoms at the
time of release of care.

The Claimant made repeated
complaints to her doctors
regarding her cervical pain.
Exhibit 1, pages 171-1989.
Specifically pages 175, 176,
177, 178, 179, 181, 184, 186,
189, 1980 and 186. ROA 1605-
1633.

3. The work injury likely
played some role in the cnset
of symptoms that led to
surgery, but was not the
primary cause.

The Claimant had no prior pre-
industrial accident symptoms.
The industrial injury was
judicially determined to be Lhe
substantial contributing cause
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of the resulting condition
which required surgery. Exhibit
l, pages 167-168. ROA 1601-
1602. There was no evidence
that the Claimant would have
ever needed surgery but for the
industrial accident.

4. The Claimant had no
documented cervical spine
injury or pain immediately
after the accident (symptoms
began 6/30/2015). After at the
cervical strain could be
described as slight.

The Claimant complained of neck
pain ion the day of the
accident as documented in the
C-4. Exhibit 1, page 36. ROA
1470. The C-1 alsoc documents
that the Claimant complained of
neck pain. Exhibit 1, page
160. ROA 1594.

On June 30, 2015, the Claimant
presented to Dr. Hall at
Specialty Health. The Claimant
had complaints of neck
discomfort that was described
as moderate, diffuse, radiating
into the right shoulder
associlated with stiffness,.

Exhibit 1, pages 37-40. ROA
1471-1474.
On July 1, 2015, Dr. Brady

assessed that the Claimant had
spinal segment dysfunction at
Ce, C7. Exhibit 1, pages 41-44.
ROA 1475-1478.

On July 14, 2015, the Claimant
continued to have ongoing
lumbar and neck pain, that was
moderate to severe, associated
sleep disruption and stiffness,
and had minimal improvement
with chiropractic care.

Dr. Hansen’s assessment was
that the Claimant had cervical
disc displacement. Exhibit 1,
pages 53-55. ROA 1487-1489.

The law of this claim,

which is not subject to re-litigation,

is

that the two large left paracentral disc protrusions at C6-6 and

C-7 which are causing severe left NFS at each level were caused

by the industrial accident. Dr.

as are the opinions of Dr.

Betz as they igncre the judicial

Anderson’s opinions are flawed
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determination that the primary cause of the resulting condition
of the Claimant is the industrial injures. If you take that out
of Dr. Anderson’s PPD report, he does not explain the basis.
Thus, his report is not consistent with the reqguirements of the
AMA Guides, 5% Edition.

Finally, Dr. Jempsa’s PPD report was the rebuttal to Dr.
Betz’s testimony and report. Thus finding that Dr. Betz's
opinion was uncontroverted is wrong. The Respondent provided the
Betz report to Dr. Jempsa and Dr. Jempsa responded in an
addendum. ROA 861-870.

As stated above, the regquisite determination of the rating
physician is to determine the “scope and the nature of the
impairment which existed before the industrial injury or the
onset of disease.” NAC 616C.4%0{(7). According to the AMA Guides,
5% Edition, the most recent impairment rating is calculated and
then the prior impairment is calculated and deducted.’

The AMA Guides must be followed and a rating physicians
report must not be left to speculation and guesses. There is no
evidence that the Claimant had any ratable impairment at the time
of her current industrial injury. Dr. Jempsa found this and Dr.

Betz had to concede that fact during his testimony. Scientific

' The aMA Guides provides the following example:

™. ..in apportioning a spine impairment rating in an individual with
a history of a spine condition, one should calculate the current
spine impairment. Then calculate the impairment from any pre-
existing spine problem. The preexisting impairment rating is then
subtracted from the present impairment rating to account for the
effects of the former. This approach regquires accurate and
comparable data for both impairments.”

Another example is given on page 20 of the book entitled Master the AMA

Guides, Fifth,
AA 0C
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methodology must be followed otherwise the rating physician
opinion cannct meet the reasconable degree of medical certainty
standard. This methodology reguires an apportionment analysis as
set forth in the AMA Guides. Without such an analysis,
appeortionment is not warranted. Further, the clear and
unambiguous language of NRS 616C.490(1} is mandatory. The rating
physician shall determine the portion of the impairment which is
reasonably attributable to the injury or occcupational disease and
the portion which is reasonably attributable to the preexisting
or intervening injury, disease or condition. NRS 616C.490(1)
Without the proper apportionment analysis required by both Nevada
law and the AMA Guides, prior medical records confirming that
there was a rateable, prior residual impairment, and proof of a
residual impailrment at the time of the industrial injury [which
would be rateable under the AMA Guides], there can be no
reasonable, substantiated apportionment.

After reviewing the numercus prior records which did not
document any problems with the Claimant’s cervical spine, Dr.
Jempsa states apportionment is not appropriate. ROA 617. NRS
616C. 490 requires that there be evidence that a rateable
impairment (as defined in the AMA Guides) existed on the date of
the industrial inijury for apportionment to occur. NAC 616C.4%0
clarifies the nature and gquantum of medical evidence necessary to
sustain an apportionment. In this case there is no evidence that
a rateable impairment existed on the date of the industrial
injury. Nevada law is clear that if there is no documentation
which exists to establish an impairment which existed on the date

of the industrial injury, the impairment may not be apportioned.
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NAC 616C.480(8).

The Appeals Officer committed error of law by not applying
NAC 616C.430 and NRS 616C.490. It is undisputed that at the time
of the industrial accident, the Petitioner had a 0% impairment
due to any pre-existing condition that she may have had.
Apportioning almost the entire award as pre-existing {75%) is a
complete departure from Nevada law on apportionment of PPD
ratings.

VI. CONCLUSION,

The Appeals Officer’s Decision does not meet the
reguirements of NRS 233B.125. The Respondent essentially
confirms that the Appeals Officer committed reversible errors of
law by not applying NAC 616C.490 and NRS 616C.490 correctly by
not even addressing Section 4 of NAC 616C.490. The Appeals
Officer’s Decision is also erroneous in view of the reliable,
probative and substantial evidence on the whole record and
results in an abuse of discretion as alleged by the Petitioner.
The Appeals Officer’s refusal to take into account her prior
Decision renders a re-litigation of the scope of the claim which
is another reversible error of law. The prior Hearing Officer
got it right when he held that

A review of Dr. Jempsa’s PPD evaluation establishes that

said evaluation was conducted in accordance with the AMA

Guides. As such, the Hearing Officer finds no medical

evidence has been presented to justify the 75% apportionment
and the Claimant is entitled to the 27% PPD award determined

by Dr. Jempsa. ROA 601.
WHEREFORE, the Petitioner respectfully asks that the Court
grant the Petitioner’s request for Judicial Review, reverse Lhe

Bppeals Officer’s Decision and reinstate the Hearing Officer’s
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Decision, instructing the Respondent to offer the Petitioner the

27% PPD award.
Respectfully submitted this Z2Z- day of May, 2020.
THE LAW FIRM OF HERB SANTOS,

225 South Arlington Avenue,
Renc, Newvada 89501

JR.
Suite C

HERB SANTOS, JR., Esg.
Attorney for Petitioner

93

AA 01

02



. OF HERB SANTOS, JR.

THE Law Fi

225 South Arlington Avenue, Suite C, Reno, Nevada, 88501

Tel: (775) 323-5200 Fax: {775) 323-5211

N P8

S ND 00 =3 O

9
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

V11l. CERTIFICATE OF COMPLIANCE

I, HERB SANTOS, JR., ESQ., hereby certify that I have read

this appellate brief and, to the best of my knowledge,

information and belief, it is not frivolous or interposed for any

impreoper purpose. I further certify that this brief complies
with the applicable Nevada Rules of Appellate Procedure, in
particular NRAP 28{e), which requires every assertion in the
brief regarding matters in the record to be supported by
appropriate references to the record on appeal. I understand
that I may be subject tc sanctions in the event that the
accompanying brief is not in conformity with the requirements
the Nevada Rules of Appellate Procedure,

Respectfully submitted this <2~ day of May, 2020.

THE LAW FIRM OF HERB SANTOS, JR.

of

225 South Arlington Avenue, Suite C

Reno, Nevada 89501

HERB SANTOS, JR., Esqg.
Attorney for Petitioner
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VIII.

AFFIRMATION
AFFIRMATION

FPursuant to NRS 238B.030

The undersigned does hereby certify that the preceding

document,

01683, does not contain the social security number of any person.

RESPONDENT’S REPLY BRIEF, filed in case number CV19-

Respectfully submitted this ZZ day of May, 2020,

THE LAW PIRM OF HERB SANTOS, JR.
225 South Arlington Avenue, Sulte C

Reno, Neyada 89501

By

AERB SANTOS, JR., Esg.
Attorney for Petitioner
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IX. CERTIFICATE OF MAILING

Pursuant to N,.R.C.P. 5(b),

the age of eighteen years,

filed the foregoing document using the ECF system which will send

notice of filing to

Lisa Whiltshire-Alstead, ESQ.
I also hereby certify that I deposited for mailing at Reno,

Nevada a true and correct copy of the foregoing document

addressed to:

I hereby certify that I am over

and that on this date I electronically

Lisa Wiltshire Alstead, Esqg.
MCDONALD CARANC, LLP

CITY of RENO
Risk Management

100 West Liberty Street, 10 P.0O. Box 1900
Floor Reno, Nevada 89505
Post Office Box 2670
Reno, Nevada 89505-2670
CCMSIT Rajinder Nielsen, Esq., Appeals
Attn: Lisa Jones Officer
P.O. Box 20068 Nevada Department of
Reno, Newvada 88515-0068 Administration
1050 E. William Street, Suite
450
Carson City, NV 89701
Michelle Morgando, Esg., Patrick Gates, Director
Sr. Appeals Qfificer Nevada Department of
Nevada Department of Administration
Administration 515 E. Musser Street, Suite 300
2200 3. Rancho Drive, Suite 220 | Carson City, NV 89701
Las Vegas, NV 89102

Aaron Ford, Esg.

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701

DATED this dg& day of May, 2020.0 Q

26~

Jimdyne Le§
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DISCLOSURE STATEMENT

Pursuant to NRS 233B.133(5), NRAP 28, and NRAP 26.1, the undersigned counsel of
record certify that the following are persons and entities as described i NRAP 26.1(a), and

must be disclosed.

With respect to the self-insured employer City of Reno (“Employer”), no disclosure is

necessary as it 1s a govemmental party.

These representations are made i order that the judges of this court may evaluate possible

disqualification or recusal,

Dated this 23" day of April, 2020.

McDONALD CARANO LLP

By _ /s/ Lisa Wiltshire Alstead
Lisa Wiltshire Alstead
100 West Liberty St., 10° Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Attorney for Respondent
City of Reno
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ISSUE STATEMENT

The Appeals Officer Decision at issue here addresses the appeals of three separate Hearing
Officer Decisions: AQ1900471-RKN, A01902049-RKN, and AOI1802418-RKN. Petitioner;
Kimberly Kline's {(“Claimant”™) Opening Brief, however, identifies that she solely petitions fon
judictal review of the issue on appeal in AQ1900471-RKN, which was the Hearing Officer
Decision dated July 19, 2018, reversing the Employer’s third party administrator’s May 24, 2018
and June 13, 2018 determination letters regarding apportionment of Claimant’s permanent partial
disability (“PPD”) award. The May 24, 2018 determination letter notified Claimant that a PPD
rating of twenty-seven percent (27%) was being held in abeyance. The June 13, 2018
determination letter offered Claimant a six percent (6%) PPD award based on an apportionment of]
seventy-five percent (75%) of the whole person impairment (“WPI”) as non-industrial. On August
20, 2019, the Appeals Officer issued a decision reversing the July 19, 2018 Hearing Officer
Decision and affirming the underlying determinations. The issue, then, is whether the Appeals
Officer erred by finding that Claimant was properly offered a six percent (6%) PPD award based on
apportionment of seventy-five percent (75%) of the Claimant’s WPI as non-industrial and twenty-
five percent (25%) industrial for her cervical spine.

STATEMENT OF THE CASE

This matter involves a workers’ compensation claim filed by Claimant for an industrial
mjury that occurred on June 25, 2015, wherein she was injured while working for Employer as a
parking enforcement officer. The Claimant received medical treatment for back and neck pain
under her claim and was determined to be at maximum medical improvement (“MMI”), stable not
ratable, and released to her full duty with no restrictions on October 28, 2015. On Januaty 13,
2016, Claimant underwent an MRI, which found disc degenei'ation with large disc protrusions. On
June 12, 2017, Claimant had a cervical spine decompression and fusion surgery. Claimant was
determined to have reached MMI, was ratable and was released for full duty on September 11,
2017. A PPD evaluation was performed and Claimant was found to have a twenty-five percent

(25%) WPI from the cervical spine, with seventy-five percent (75%) of the impairment apportioned
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as non-industrial. The self-insured Employer’s third-party administrator (“TPA”) issued a
determination letter on December 5, 2017, offering a six percent (6%) PPD award. The Claimant
appealed, a second PPD evaluation was conducted, and Claimant was found to have a twenty-seven
percent (27%) WPI with none of the impairment apportioned as non-industrial. Due to the large
discrepancy between the two PPD ratings, on May 24, 2018, the TPA determined to hold the PPD
award in abeyance until the dispute was resolved.

After a records review, the TPA sent a determination on June 13, 2018, offering the
claimant a PPD award of six percent (6%). Claimant appezled this determination. On July 19,
2018, after a hearing, a Hearing Officer Decision was entered reversing the TPA’s determination.
The Employer appealed and requested a stay. The stay was denied, and the TPA complied with the
Hearing Officer’s Order offering the Claimant a twenty-seven percent {(27%) PPD award on
September 20, 2018. Because the Employer maintains that apportionment is proper in this case, it
offered the uncontested six percent (6%) as a lump sum or in installments, and, under NRS
616C.380, it will pay the remaining, contested twenty-one percent (21%) in monthly instailments.

An Appeal hearing was conducted on May 1, 2019. An Appeals Officer Decision was filed
on August 20, 2019, reversing the July 19, 2018 Hearing Officer Decision thereby affirming the
TPA’s determination apportioning the PPD award. The Claimant has now sought judicial review of]
this Appeals Officer Decision on the limited i1ssue of whether apportionment was proper.

STATEMENT OF FACTS

L BACKGROUND FACTS

A, Claimant’s Industrial Injury and Initial Recavery

The Claimant worked as a parking enforcement officer for the City. On June 25, 2015, the
Claimant was injured when her work vehicle was rear ended by another vehicle. (ROA 395). This
was her second motor vehicle accident within a month, the first of which occurred on or around
June 3, 2015. (ROA 409). Claimant’s prior injury from the first accident was nearly resolved at

the time of the second injury. (Jd.)
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The Claimant was treated at St. Mary’s Regional Medical Center for back and neck pain.
{ROA 409-411). She was diagnosed by Dr. Richard Law with an acute lumbar radiculopathy,
sprain of the lumbar spine, and acute pain the lower back. (ROA 410). On July 23, 2015, the
claim was accepted for cervical strain. (ROA 453). The Claimant received medical treatment from
Scott Hall, M.D. 1n addition to chiropractic care and physical therapy. (See generally ROA 388-
352).

On October 28, 2015, Dr. Hall found the Claimant had reached MMI, was stabie not ratable,
and released her to full duty with no restrictions. (ROA 490). On November 6, 2015, the TPA sent
the Claimant potice of intention to close the claim. (ROA 219). After an appeal, the Department of]
Administration concluded that the Claimant’s industrial claim was closed prematurely. (ROA 167-
175).

B. The Claimant was Diagnosed with Dis¢c Degeneration and Underwent Spinal
Surgery

On January 13, 2016, the Claimant saw Bryan Hansen, D.C., for chiropractic care (ROA

296-298). At the request of Dr. Hansen, Claimant then had a magnetic resonance imaging (“MRI”)
study completed the same day at Reno Diagnostic Centers (“RDC™). (ROA 299, 503). The MRI
found disc degeneration with large disc protrusions at the C5-C6 levels resulting in complete
effacement of CSF from the ventral and dorsal aspects of the cord with severe canal stenosis. (/d.).
Dr. Hansen opined that the “MRI done at RDC confirms said impression with two large left
paracentral disc protrusions at C5-6 and C6-7 causing severe left NFS at each level. These injuries
do appear to be directly related to the recent rear-end type motor vehicle collision.” {(ROA 339).

On March 16, 2016, Dr. Hall noted that there was no evidence of neurclogic involvement
after the June 25, 2015 accident, specifically stating that the new onset of severe symptoms started
quite suddenly and “it is uncertain if there is a relation to the industrial injury,” also noting that the
Claimant had sought orthopedic treatment before the June 2015 injury. (ROA 544-45). Dr. Hall
concluded that *“all indications were the [Claimant] had recovered completely from the industrial

mjy on June 25, 2015 by the end of {O]ctober 2015.” (Id.)

AA 01

12



McDONALD {  CARANO

100 WEST UBERTY STREEL TEWTH FLOOR « RENO, MEVADA 89501
PHOWE 775 7R8. 20006 » FAX 775 7882020

10
i
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

On July 5, 2016, the Claimant saw Lali Sekhon, M.D. who recommended a C4-C5 to C6-7
decompression and fusion surgery. (ROA 241-46). On June 12, 2017, Dr. Sekhon performed a C4-
5, C5-6, and C6-7 anterior cervical decompression, interbody fusion. (ROA 1322-1327). On
September 11, 2017, Dr. Sekhon determined that Claimant reached MMI, released her to full duty,
and she was ratable. (ROA 748).

C. Claimant’s PPD Evaluation Resulted in a 25% Whole Person Impairment with

75% Apportioned as Non-Industrial and She Was Offered a 6% PPD Award
Based on This Evaluation

On November 10, 2017, Dr. Russell Anderson conducted a PPD evaluation. (ROA 558-
564}. Dr. Anderson concluded that the Claimant has a twenty-five percent (25%) WPI from the
cervical spine. (ROA 564). Dr. Anderson’s report also found the Claimant had underlying cervical
spine issues that pre-dated her industrial injury, specifically addressing the January 2016 MR!' and
radiography reports which show cervical spine degenerative discs with large protrusions at C5-6,
C6-7, effacement of the CSF and severe canal stenosis. (ROA 559). Dr. Anderson stated, “It is not
logical to believe that these findings are related to the car accident that she was involved in 6
months earlier.” {ROA 563). Dr. Anderson thus apportioned seventy-five percent {75%) of the
impairment as non-industrial. (ROA. 563-64).

Dr. Anderson concluded that twenty-five percent (25%) of the Claimant’s impairment was
apportioned as industrial because: “{i] The Claimant had no documented cervical spine injury or
pain immediately after the accident (symptoms began 6/30/2015). After that, the cervical strain
could be described as slight; [ii] The findings of cervical spine spondylosis, stenosis, and disc
bulges cannot be logically attributable to this car accident/ work injury. These findings provided the
indication for fusion surgery in the cervical spine; [and i1i] the Claimant had responded well to
physical therapy and medical treatment and had nearly completely resclved her cervical spine
complaints prior to December, 2015, and she had no upper extremity symptoms at the time of]

release from care.” (ROA 563).

! Dr. Anderson’s report lists the date of the MRI as “1/3/2016.” (ROA 559). This appears ﬁo ﬂieé
typographical error and refers to the Claimant’s January 13, 2016 MRI ordered by Di. H 1
4
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Dr. Anderson’s report acknowledges that “the Claimant denies any prior upper extremity
symptoms before this injury, however, this work injury likely played some role in the onset of]
symptoms that led to surgery, but was not the primary cause.” (/d.) Dr. Anderson concluded that
“apportioning this 75% of this claimant’s impairment as non-industrial, we take 25% of this
claimant’s whole person impairment (which was 25% WPI), and we get 6% WPI related to this
work 1njury (that occurred on 6/25/2015).” (ROA 564). On December 5, 2017, TPA issued a
determination letter granting the Claimant a 6% PPD award based on Dr. Anderson’s PPD
evaluation. (ROA 568).

IL PROCEDURAL HISTORY

The Claimant appealed the TPA’s December 17, 2018 determination to the Hearings
Division of the Department of Administration, and on January 16, 2018, the Hearing Officer
entered a Decision and Order remanding the determination finding a medical question regarding
Dr. Anderson’s 75% apportionment and ordering a second PPD evaluation. {ROA 1951-53). Thel
Employer appealed this decision and requested a stay. (ROA 1940-47, 1949).

The Appeals Officer initially entered a stay, which was then lifted on March 27, 2018, and a
second PPD evaluation was ordered. (ROA 1734-35, 1752-54). On May §, 2018, James Jempsa,
M.D., performed the second PPD evaluation. (ROA 1148-1187). Dr. Jempsa found a 27% whole
person impairment and neglected to address apportionment. {Id.) Because apportionment was not
considered, the TPA sent a follow up request asking Dr. Jempsa to review Dr. Anderson’s PPD
evaluation and address apportionment. (ROA 1162). On May 18, 2018, Dr. Jempsa provided an
Addendum which stated, “You will need to contact Dr. Anderson concerning his rationale for
apportionment. . . the Claimant stated that she had no problems with her neck prior to her industrial
mjury of June 25, 2015. [ have not received any medical records prior to the industrial injury. . . it
13 my opinion that apportionment is not necessary in this case.” (ROA 1174).

On May 24, 2018, the TPA. gave notice fo the Claimant that it was holding the PPD award
in abeyance pending a records review by Jay Betz, M.D. (ROA 1172). The Claimant appealed this

determination to the Hearings Division of the Department of Administration. {ROA 1689).

AA 01
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On June 4, 2018, Dr. Betz provided his review. (ROA 1189). Dr. Betz noted that both Dr.
Anderson and Dr. Jempsa agree there is a twelve percent (12%) WPI utilizing Table 15-7 of the of]
the Fifth Edition of the American Medical Association Guides to the Evaluation of Permanent
Impairment (“AMA Guides™), and that there is a one percent (1%) wheole person impairment for
sensory deficit in the left C6 distribution. (ROA 1192). “However, there was a large discrepancy
between the active range of motion findings.” {/d.). Dr. Betz observed that Dr. Jempsa provided
no discussion or explanation for the significant variation and noted that “(i]t is well recognized that
patients learn from prior rating experience. This can have a great effect when findings are ‘under
the influence of the individual’ such as active range of motion which requires the full effort and
cooperation of the patient to be valid.” (ROA 1192-94). Dr. Betz states that, “absent an objective
basis for the variation, Dr. Anderson’s range of motion findings should have priority.” (ROA
1193).

Dr. Betz’s report carefully sets forth the medical evidence supporting his conclusion that
Claimant had a pre-existing condition:

Dr. Anderson correctly points out that the patient’s cervical pathologies were
primarily degenerative in nature and pre-existing. This conclusion is further
supported by Dr. Hall’s opinion on March 16, 2016, in which he noted Ms. Kline’s
cervical symptoms were initially consistent with a sprain strain and that she
recovered completely from the industrial injury with conservative treatments by the
end of October 2015. He goes on to conclude that there is no objective evideuce to
connect the patient’s significant MRI findings of January 13, 2016 with the
industrial injury. It is also informative that Ms. Kliine had no symptoms or
examination findings of neck injury at time of her initial presentation to the ER and
was not found to have acute injury related pathologies on MRI.

If the oceupational incident had significantly aggravated the patient’s pre-
existing pathologies, the development of radiculopathy symptoms and findings
would be expected in the first few days or weeks and not 5 months later.
Consequently, it is likely that the patient’s radicular symptoms were the result of a
natural progression of her significant muliilevel degenerative changes rather than the

{industrial} injury.
{ROA 1193}

Dr. Betz’s records review also confirms that Claimant had a non-industrial car accident
several months prior fo the industrial accident, resulting in low back pain. (ROA 1189).A1X ]6?.
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taken one month prior to the industrial injury confirmed that Claimant’s herniated disc at L3-4 and
L4-5 had nearly resolved in the interim. (ROA at 1190). Claimant’s symptoms reported after the
June 25, 2015 industrial accident included neck, upper back and low back pam. {ROA 1190). Dr.
Betz found that the Claimant’s January 13, 2016 cervical spine MRI was remarkable for disc
degeneration with large disc protrusions at C5-6 and C6-7. (/d.) Dr. Betz observed that Claimant’s
neurosurgical consultation with Dr. Sekhon indicated the Claimant “had pre-existing spondylosis
C4 through C7 with cord compression C5-6 and C6-7, mobile spondylolisthesis at C4-5 and failed
conservative therapy.” (ROA 1191). Dr. Sekhon also suggested that the industrial accident
exacerbated her underlying stenosis. {(J/d) Dr. Betz reviewed x-rays taken on April 21, 2017
showing “mild disc space narrowing and facet degenerative changes of the lower cervical spine
with development of retrolisthesis of 2 millimeters C4 on 5 and 1 millimeters C6 on 7.” (/d.} An
“MRI on the same day showed moderate posterior disc osteophyte complex through C4 through Cé6
resulting in mass effect upon the ventral spine cord and moderate to severe central canal stenosis.”
{ld.)

Dr. Betz concluded his records review agreeing with Dr. Anderson’s findings on
apportionment and noting Dr. Anderson’s conclusions “are well supported by the medical record,
known pathologies, AMA guides and Nevada Administrative Code.” {ROA 1193). Based on Dr.
Betz's assessment, on June 13, 2018, the TPA 1ssued a determination offering the Claimant a six
percent {6%) PPD award consistent with Dr. Betz and Dr. Anderson’s findings. (ROA 618). The
Claimant alsc appealed this determination.

A hearing was conducted before a Hearings Officer on July 12, 2018 addressing both the
third-party administrator’s May 24, 2018 and June 13, 2018 determinations. {ROA 601-603). The
Hearing Officer issued a Decision and Order reversing the determinations and finding “that no
evidence has been presented to justify 75% apportionment and the Claimant is entitled to the 27%
PPD award determined by Dr. Jempsa.” (ROA 601). The Employer appealed this decision. (ROA
1-22).

AA 01
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An appeal hearing was held on May 1, 2019. Claimant provided witness testumony at the
appeal hearing and Dr. Betz was found to be qualified and admitted as an expert and provided
expert testimony. (ROA 23-159). Claimant offered no expert witness to rebut Dr. Betz’s
testimony.” (Jd) Dr. Betz testified that Claimant’s cervical pathologies were primarily
degenerative in nature and pre-existing, including the Claimant’s spondylitis and stenosis. (ROA

51-58, 109, 111). He explained:

So, impairment simply means [a] derangement. It’s a derangement of normal
anatomy or physiology. And this patient did have a previous derangement of
normal anatomy. So by definition, she had a pre-existing impairment. If may nof
have been symptomatic; | acknowledge that. It may not have requived surgery at
that time; | acknowledge that But there’s no question, based on_the subsequent
imaging, subsequent opinion, that the patient had prior derangement, prior-a prior
condition that has now contributed miglitily to her present impairment, because it
resulted in a fusion.

(ROA 108-109) (emphasis added). Dr. Betz noted that the workers’ compensation apportionment
regulation does not require that a prior impairment be ratable, just that there 1s a pre-existing
condition that is contributing significantly to the current impairment. {(ROA 68, 109-110).

Dr. Betz also explained that Claimant’s MRI revealed moderate posterior disc osteophyte
complex {disc protrusions) through the C4 through C6 vertebrae, and he testified that osteophytes
take years, if not decades, to develop (ROA 51-52, 58-59). Dr. Betz also testified that neither the
first car accident several months before the industrial injury, nor the second car accident causing
the industrial injury were likely to have caused Claimant’s disc protrusions. (ROA 84). Dr. Betz
explained that if the car accident was the cause of Claimant’s resulting conditions, as opposed to an
aggravation of a pre-existing condition, the symptoms would have been immediate instead of
having a gradual onset. (ROA 53-54, 55-56). Dr, Betz also testified as to each historical record,
diagnosis, x-ray, and MRI that he relied upon to determine apportionment. (ROA 62-69).

On August 20, 2019, the Appeals Officer issued a Decision finding “Dr. Betz to be a

credible witness and his testimony is given great weight. Dr. Betz’s testimony was uncontroverted

? Dr. Betz was also made available for deposition, but Counsel for Claimant declined K &e%ssi
him. (ROA 102:9-10).
8
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at hearing and no opposing or contradicting expert witness testimony was provided.” (ROA 7:19+
21). The Appeals Officer also concluded that Dr. Jempsa was not credible and his report was not
given any weight because he failed to consider Claimant’s pre-existing condition as evidenced in
the medical reporting. (ROA 14-18). The Appeals Officer reversed the Hearing Officer Decision
dated July 18, 2018, and found that “Employer’s third-party administrator properly offered
Claimant a 6% PPD award following apportionment of the 25% PPD award as 75% non-industrial
and 25% industrial, based on Dr. Anderson’s PPD evaluation and Dr. Betz’s records review
report.” {(ROA 19). On August 2§, 2019, Claimant filed a petition for judicial review seeking
review by this Court of the Appeals Officer Decision on the 1ssue of apportionment.

ARGUMENT SUMMARY

At the outset, Claunant mischaracterizes the standard of review on appeal as de novo,
arguing the appealed issue 1s solely a question of law as to whether the Appeals Officer correctly
interpreted NRS 616C.490(9) and NAC 616C.490 with respect to apportionment. Yet, the
determination of whether the Hearing Officer erred by reversing the TPA’s determinations hoiding
the twenty-seven percent (27%) PPD award in abeyance and offering a six percent {6%) award,
based on apportionment of Claimant’s mmpairment, required the Appeals Officer to apply the facts
to the law. These factual findings and fact-based conclusions of law cannot be disturbed on appeal
and must be given deference. The Claimant requests that this Court substitute its opinion for that
of the Appeals Officer as to the application of the evidence to the law. This is impermissible when
a mixed question of law and fact is at issue. See NRS 233B.135(3) (“The court shall not substitute
its judgment for that of the agency as to the weight of evidence on a question of fact.”).

The substantial evidence, mcluding Dr. Betz’s report and credible testumony at the May I,
2019 Appeals Officer hearing, and the medical evidence in the record, unequivocally establishes
that apportionment of Claimant’s PPD award was proper pursuant to NAC 616C.490. This
evidence is muncontroverted and Claimant has provided ro contrary medical evidence or expert
opinion. The medical evidence establishes that Claimant had a pre-existing degenerative spinal

condition that contributed significantly to her current impairment. While the industrial car accident

AA 01
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may have aggravated her pre-existing condition, it was not the primary cause; and the PPD award
properly reflects this. The medical evidence and expert testimony fully support the Appeals
Officer’s application of the facts to the law, finding and concluding that Claimant was properly
awarded a six percent (6%) PPD award, which apportioned the twenty-five percent (25%) WPI ofi
the cervical spine as seventy-five percent (75%) non-industrial and twenty-five percent (25%)
industrial.

Further, the Appeals Officer correctly interpreted NRS 616C.490 and NAC 616C 490 in
finding that apportionment does not require that the pre-existing condition be a rafable impairment,
or that the medical records evincing the pre-existing condition pre-date the industrial injury.
Rather, a rating physician must look for a prior impairment. This can be shown 1n medical records
post-dating the industrial injury, such as Claimant’s MRI here revealing a degenerative condition
that existed before the industrial injury. So, Claimant incorrectly insists that apportionment for a
pre-existing disease or condition requires a “ratable” impairment to have existed on the date of the
industrial injury. This is contrary to the plain language of NAC 616C.490 which simply requires an
“impairment” with no requirement that the pre-existing condition or disease be previously rated.
Similarly, her contention that apportionment is improper due to a lack of prior documentation of the
pre-existing condition is unpersuasive where Dr. Betz has expressly identified the x-rays, historical
records and diagnoses confirming Claumant’s prior impatrment as required by NAC 616C.490(5).

Finally, the Claimant’s reliance on “the law of the case” is misplaced. Although she argues
that the Appeals Officer Decision relitigates facts decided in a previous appeal, Claimant ignores
the fact that the question on appeal in the earlier decision was whether claim closure without a PPD
rating was proper.® While the January 18, 2017 Appeals Officer Decision gave more weight to Dr.
Sekhon’s and Dr. Hansen’s medical opinions, and less weight to Dr. Hall’s opinion that Claimant
did not suffer a ratable impairment, the earlier decision makes no findings as to the propriety of]
apportionment. That decision also pre-dated Dr. Anderson’s PPD evaluation, as well Dr. Betz’s

report and expert testimony, upon which the Appeals Officer specifically relied in reaching the

? Decision, Appeal No. 56832-RKN (filed January 18, 2017) (ROA 166-176). AA 01
10
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decision at issue here. The prior decision concluded that the industrial imjury aggravated a pre-
existing condition under NRS 616C.175(1). This is not inconsistent with the present decision,
which found that the medical evidence establishes that Claimant had a pre-existing cervical spine
condition which mandates apportionment under NAC 616C.490. With the decision supported by
the substantial evidence and the law, there is no basis to grant review and the Petition for Judicial
Review should be denied.
ARGUMENT

L. STANDARD OF REVIEW

A court may set aside a final decision of an agency if the decision 1s arbitrary, capricious, 1n
violation of statute, characterized by an abuse of discretion or affected by error of law. NRS
233B.135(3); Ranieri v. Catholic Community Services, 111 Nev. 1057, 1061, 901 P.2d 158, 161
(1995). While Claimant urges this Court to apply a de novo standard based on statutory
interpretation, that is not the applicable standard here. See i.e., Elizondo v. Hood Machine, Inc.,
127 Nev. 780, 783, 312 P.3d 479, 482 (2013) (a de novo standard of review applies to questions of]
law); ¢f. Elliot v. Resnick, 114 Nev. 25, 32, n.1, 952 P.2d 961, 966, n.1 (1998) (“an administrative
agency charged with the duty of administering an act is impliedly clothed with the power to
construe the relevant laws and set necessary precedent to administrative action, and the
construction placed on a statute by the agency charged with the duty of administering it is entitled
to deference™); Am First Fed. Credit Union v. Soro, 131 Nev. 737, 740, 359 P.3d 105, 106 (2015)
(contract interpretation “is a question of law, and, as long as no facts are in dispute, the court
review contract issue de novo’).

Rather, in reviewing a mixed question of law and fact, an appellate court gives deference to
the lower court’s findings of fact but independently reviews whether those facts satisfy the
applicable legal standard. See Hernandez v. State, 124 Nev, 639, 647, 188 .3d 1126, 1132 {2008)
{abrogated on other grounds by State v. Eighth Jud. Dist. Ct., 134 Nev. 104, 412 P.3d 18 (2018)).
An “agency's fact-based conclusions of law ‘are entitled to deference, and will not be disturbed if

they are supported by substantial evidence.”” Law Offices of Barry Levinson, P.C. v. Milko, 124

AA 0120
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Nev. 355, 362, 184 P.3d 78, 383-84 (2008) (internal citation omitted). “Substantial evidence exists
if a reasonable person could find the evidence adequate to support the agency’s conclusion, and
[the court] may not reweigh the evidence or revisit an appeals officer’s credibility determination.”
Id. at 362, 184 P.3d at 384, While a “district court is free to decide purely legal questions without
deference to an agency determination, the agency’s conclusions of law, which will necessarily be
closely related to the agency’s view of the facts, are entitled to deference, and will not be
disturbed if they are supported by substantial evidence.” Jones v. Rosner, 102 Nev. 215, 217,719
P.2d 805, 806 {1986) (internal citation omitted) {emphasis added).

Here, Claimant’s Opening Brief ignores this standard. Yet, the Claimant takes issue with
the Appeals Officer’s findings of facts and conclusions of law which are based solely on the
substantial evidence. The Appeals Officer’s findings and conclusions must be given deference and
cannot be disturbed, as suggested by Claimant, where they are supported by the substantial
evidence. As such, the Petition for Judicial Review should be demed.

IL THE SUBSTANTIAL EVIDENCE UNEQUIVOCALLY ESTABLISHES THAT
APPORTIONMENT OF CLAIMANT’S PPD AWARD WAS PROPER AND THE
APPEALS OFFICER’S CREDIBILITY DETERMINATIONS ARE ENTITLED TO
DEFERENCE.

Under Nevada law, a PPD award must be apportioned based on what percentage of the
impairment is due to a pre-existing disability:

Except as otherwise provided in subsection 10, if there is a previous disability, as the
loss of one eye, one hand, one foot, or any other previous permanent disability, the
percentage of disability for a subsequent injury must be determined by computing
the percentage of the entire disability and deducting therefrom the percentage of the
previous disability as it existed at the time of the subsequent injury.

NRS 616C.490(9) [effective through December 31, 2019]. The Nevada Administrative Code sets

forth the following regulations governing apportionment:

1. If any permanent impairment from which an employee is suffering following
an_accidental injury or the onset of an occupational disease is due in pait to the
injury or disease, and in part to « preexisting or infervening injury, disease oy
condition, the rating physician or chiropractor, except as otherwise provided in
subsection 8, shall determine the portion of the mmpairment which 1s reasonably
attributable to the injury or occupational disease and the porfion which is reasonably
attributable to the preexisting or intervening injury, disease or condition. ZBd\ Q1.
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injured emplovee may receive compensation for that portion of his _or _her

impaivment which s reasonably attributable to the present industrial injury or
occupational disease and may not receive compensation for that portion which is
reasonably attributable to the preexisting or intervening injury, disease or
condition. The injured employee is not entitled to receive compensation for his or
her impairment if the percentage of impairment established for his or her preexisting
or intervening injury, disease or condition is equal to or greater than the percentage
of impairment established for the present industrial injury or occupational disease.

2. Except as otherwise provided in subsection &, the rating of a permanent partial
disability must be apportioned if there is a preexisting permanent impairment or
intervening injury, disease or condition, whether it vesulted from an industrial or
nonindustrial injury, disease or condition.

3. A precise apportionment must be completed if a prior evaluation of the
percentage of impairment is available and recorded for the preexisting impairment.
The condition, organ or anatomical structure of the preexisting impairment must be
identical with that subject to current evaluation. Sources of information upon which
an apportionment may be based include, but are not limited to:

{(a) Prior ratings of the insurer;

(b) Other ratings;

(¢) Findings of the loss of range of motion;

(d) Information concerning previous surgeries; or

(e) For claims accepted pursuant to NRS 616C.180, other medical or psychological
records regarding the prior mental or behavioral condition.

4. Except as otherwise provided in subsection 5, if a rating evaluation was
completed in another state or using an edition of the American Medical
Association’s Guides to the Evaluation of Permanent Impairment other than the
edition of the Guides as adopted by reference pursuant to NAC 616C.002 for a
previous injury or disease involving a condition, organ or anatomical structure that 1s
identical to the condition, organ or anatomical structure being evaluated for the
present industrial injury or occupational disease, or if ne previous rating evaluation
was performed, the percentage of impairment for the previous injury or disease
and the present industrial injury or occupational disease must be recalculated by
using the Guides, as_adopted by reference pursuant to NAC 616C.002. The
apportionment must be determined by subtracting the percentage of impairment
established for the previous injury or disease from the percentage of impairiment
established for the present industrial injury or occupgational disease.

5. Ifprecise information is not available, and the rating physician or chiropractor is
unabie to determine an apportionment using the Guides as set forth in subsection 4,
an _apportionment may be allowed if at least 50 percent of the total present
impairment is due to a pre-existing ov intervening injury, disease or condition.
The rating physician or chiropractor may base the apportionnent upon X-rays,
historical records and diagnoses made by physicians or chiropractors or records
of treatment which confirm the prior impairment.

6. If there are pre-existing conditions, including, without limitation, degenerative
arthritis, rheumatoid variants, congenital malformations or, for claims accepted
under NRS 616C.180, mental or behavioral disorders, the apportionment must be

AA 01
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supported by documentation _concerning the scope and_the nature of the
impairment which existed before the industrial injury or the onset of disease.

7. A rating physician or chivopractor shall always explain the underlying basis
of the apportionment as specifically as possible by citing pertinent data in _the
health care records or other records.

8. If no documentation exists pursuant to subsection 6 or 7, the impairment may
not be apportioned.

NAC 616C.490 (emphasis added).

Here, the medical evidence establishes that Claimant’s present impairment is due in partto a
pre-existing condition. As such, NAC 616C.490(1)-(2) required her PPD award to be reduced by
the portion reasonably attributable to the pre-existing condition. The Appeals Officer found that
the medical documentation and expert testimony here establish that the attribution of seventy-five
percent {75%) of Claimant’s impairment to the pre-existing condition is reasonable. (ROA 17-18}.
This fact-based conclusion 1s entitled to deference.

In her Opening Brief, Claimant enumerates what she claims are nine “conclusive facts”
conceded by Dr. Betz during his expert testimony at the July 12, 2018 Appeals Hearing. (See
QOpening Brief at 8-9). These “facts” are inaccurate statements because they are taken out of]
context and fail to consider whole of the testimony relied on by the Appeals Officer in the
Decision. Taken as a whole, Dr. Betz’s testimony fully supports the Appeals Officer Decision.

Each “fact” is reproduced here, along with the contextual testimony conspicuously absent
from Claimant’s brief:

1. Dr. Betz was unable to apportion what pain was related to degenerative
changes versus what was caused by the C5/6 and C6/7 herniations which were
causing cord compression.

(Id. at 9) (citing ROA 83). Dr. Betz’s fuil answer to Claimant’s counsel’s question was:

Well, the evidence is she had herniations. She had some degenerative protrusions,
As we all know, neck and spine pain is muilti-factorial, it’s impossible to assign,
with any specificity, how much of it is disc related, how much of it is facet related,
how much of it is ligament related, . ..

(ROA 83). The issue here is not how much pain is due to degenerative changes and how much is
due to herniations causing cord compression, but rather how much of the present impairment is

reasonably attributable to the pre-existing condition. In the Decision, the AppeaARf@i
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concludes that “[hlere, the medical evidence establishes that the Claimant had a pre-existing
condition which mandates the rating physician to apportion under NAC 616C.490(1).” (ROA at
11). The Decision cites medical reporting by Dr. Anderson and Dr. Betz, supported by Dr. Hall’s
March 16, 2016 opinion, and the January 13, 2016 MRI showing degenerative changes, as the basis
for this conclusion. (/d) The Appeals Officer also found based on the evidence that “Dr.
Anderson’s apportionment of the Claimant’s present impairment as 75% non-industrial and 25%
industrial was proper and credible.” (ROA 17).
Claimant further contends:

2. Dr. Betz conceded that if the C5/6 and C6/7 protrusions were caused by the
industrial accident, it would change his opinion on apportionment.

(Opening Br. at 9) (citing ROA 86). This is misleading. Despite Claimant’s counsel’s repeated
attempts at the hearing to get Dr. Betz to admit that the C5/6 and C6/7 protrusions were caused by
the industrial accident, Dr. Betz never says this. Instead, when responding to Claimant’s counsel’s
hypothetical assumption that this was the case, Dr. Betz responded that he would alter his opiniont

on apportionment:

[1]f T had evidence that the patient had immediate pain and found to have disc
herniations in the weeks or months immediately following the accident, consistent
with the accident, consistent with the symptoms then, absolutely, it’s nor the case
here, but absolutely.

{ROA. 86). In fact, the Appeals Officer found it significant that there was no evidence that Claiman
had symptoms or examination findings of neck injury at time of her initial presentation to the ER
and was not found to have acute injury related pathologies on MRI. (ROA 11).

Claimant relies heavily on the fact that there is no evidence of a ratable impairment to her
cervical spine prior to the industrial accident, and that there is no documentation of an impairmeny

that predates the industrial accident:

3. Dr. Betz conceded that there was no evidence of a ratable impairment to the
cervical spine prior to the industrial accident. {Opening Br. at 9) (citing ROA 87).

4. Dr. Betz confirmed that there were no prior records that supported an
impairment to the cervical spine prior to the industrial accident. (Opening Br. at 9)

(citing ROA 88). AA 01
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5. Dr. Betz confirmed that there were no prior medical opinions that supported
an impairment to the cervical spine prior to the industrial injury under the AMA
Guides, 5" Edition. (/d.)

6. Dr. Betz confirmed that there is not one medical record that decuments that
the Petitioner had prior pre-industrial accident symptoms for her cervical spine.
{Opening Br. at 9) {citing ROA 94).

However, as explained by Appeals Officer in applying the law to these facts, the AMA Guides
neither require that medical records evincing a pre-existing impairment predate the industrial injury
nor that the pre-existing impairment was ratable. (ROA 14). Simularly, NAC 616C.450 does no
require rating of a pre-existing impairment, or that the records predate the industrial injury. (/d.
NAC 616C.490(6) provides:

If there are pre-existing conditions, including, without limitation, degenerative
arthritis, rheumatoid variants, congenital malformations or, for claims accepted
under NRS 616C.180, mental or behavioral disorders, the apportionment must be
supported by documentation concerming the scope and the nature of the impairment
which existed before the industrial injury or the onset of disease.

NAC 616C.490(6). The Nevada Supreme Court has held that “the clause ‘which existed before the
industrial injury or the onset of the disease’ refers to the impairment and not the documentation.’
Rangsier v. SIS, 104 Nev. 742, 744, 766 P. 2d 274, 275 n.1 {1988) (emphasis added). The Appealg
Officer Decision is supported by Dr. Anderson’s and Dr. Betz’s reports, and Dr. Betz’s expert
testimony, all of which point to medical evidence of pre-existing stenosis, spondylitis, ang
osteophytes which take years if not decades to form. (ROA 17-18).

Claimant also contends:

7. Dr. Betz confirmed that there is not one medical record that the Petitioner
would have ever needed to have a cervical fusion prior to the industrial accident.
{Opening Br. at 9} (citing ROA 95).

This selective citation, however, ignores Dr. Betz’s other testimony that “I think it’s highly likely

that she would’ve ended up with a surgical fusion with or without the industrial accident” (ROA. 95

and that:

Fusions are only done because there are degenerative changes associated with it or
evidence of instability, typically again related to degeneration. Se, fusion would AA 01
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typically be the recommended procedure for an acute herniafion causing
neurologic impingement.”

(ROA 87) (emphasis added). Dr. Betz is clear that the industrial accident was not the primary causd

of Claimant’s cervical spine condition:

So, this patient clearly, clearly has a pre-existing condition. Okay? So, and we know
that the fusion was done to address that pre-existing condition. It may have been
aggravated by the occupational incident. [ think that’s arguable but may have
been. 1 acknowledge it’s a possibility. But clearly, the primary, if not 75% to 90%
reason this fusion was performed was fo address progressive symptoms reluted to
multilevel degenerative disc disease. . .

{(ROA 67) (emphasis added). When the whole of Dr. Betz’s testimony is considered, 1t plainly

supports the Appeals Officer’s finding that Claimant had a pre-existing condition and

apportionment of her PPD award was therefore proper.
Next, Claimant emphasizes the fact that:

8. Dr. Betz conceded that under the AMA Guides, 5" Edition, the rating doctor
has to assess whether a condition was ever symptomatic and whether there was an
aggravation and both he and Dr. Anderson found no evidence that any cervical pre-
existing condition was ever symptomatic prior to the industrial accident. (Opening
Br. at 9-10) (citing ROA 98).

However, as discussed above, the absence of symptoms prior to the industrial accident does not:
preclude apportionment under NAC 616C.490.
Finally, Claimant again misstates Dr. Betz’s testimony citing the fact that:

9. Dr. Betz conceded that the PPD completed by Dr. Jempsa {27%) 1s correct
on apportionment if the disc protrusions were caused by the industrial accident.
(Opening Br. at 10) (¢iting ROA 106).

As Dr. Betz states repeatedly over the course of his testimony, his opinion based on the medical
evidence 1s that the disc protrusions were not caused by the industrial accident. Indeed, the ful
exchange between Claimant’s counsel and Dr. Betz was actually:
HERB SANTOS: Would it be fair to say that Dr. Jempsa’s [sic] opinien would
be correct on apportionment if the disc protrusions were

caused by the motor vehicle?

DR. JOHN BETZ:  [laughs] Well, if red is determined is blue, then I

guess so, but- AA 01
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HERB SANTOS: That’s all I have, thank you Doctor.

APPEALS OFFICER: Let him finish his answer.

DR. JOHN BETZ:  Okay.

APPEALS OFFICER: Finish your answer, Dr. Betz, please.

DR. JOHN BETZ: 1 think that question [inaudible] ridiculous but if there — if it
was proven somehow that all the patient’s cervical
pathologies, all the spurring, the osteophytes, the bulging,
the spondylolisthesis, the spondylosis, they’re all related to
that incident, which is preposterous, then yes, he’s correct.

(ROA 106) (emphasis added). Claimant is incorrect that the Appeals Officer’s prior decision found
that her disc protrusions were caused by the industrial injury. Rather, the prior decision, which
considered whether claim closure was proper, observed that “Dr. Hansen felt there was a high
probability within a medical degree of certainty that the Claimant’s injuries were related to the
rear-end collision she had recently sustained.” (ROA 170). Based in part on Dr. Hansen's opinion,
the Appeals Officer found that “[t]he substantial evidence supports a finding that the industrial
accident aggravated the pre-existing condition and that the resulting condition was the substantial
contributing cause of the resuiting condition” and that Claimant had “met her burden of proof with
substantial evidence that she is not at maximum medical improvement and needs further
treatment.” {ROA 174). This decision predated the spinal fusion surgery and the PPD evaluations
by Dr. Anderson and Dr. Jempsa, as well as the records review by Dr. Betz. The prior decision
does not preclude the Appeals Officer from taking that subsequent medical history and
deocumentation into consideration when reaching the Decision at 1ssue here.

Finally, the Appeals Officer Decision sets forth the factual basis for each credibility
determination. The Decision concludes that Dr. Anderson’s and Dr. Betz’s medical opinions and
expert testimony were found credible and satisfy the requirements for apportionment under NAC
616C.490. (ROA 16). Specifically, the Appeals Officer found that both physicians explained the
underlying basis for apportionment by citing pertinent data and medical records that supported

their analyses. (Jd) The Appeals Officer further noted that Dr. Betz provided detailed expert

testimony as to each record relied upon and how that contributed to his appertionment analysis, as

AA 01
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well as provided extensive testimony verifying that “there was documentation of the prior factor,
and that there is evidence indicating the prior factor causes or contributed to the present
impairment based on a reasonable probability,” as required by the AMA Guides. (/d) The Appeals
Officer also sets forth the basis for giving no weight to Dr. Jempsa’s PPD evaluation. First, Dr.
Jempsa’s range of motion findings were questionable because “[1]t 1s well recognized that patients
learn from prior rating experience.” Dr. Jempsa’s failed to apportion because the Claimant stated
that she had no problems with her neck prior to the industrial injury, and because he had received
no records prior to the industrial injury on June 25, 2015. (ROA 18). The Appeals Officer
conciuded that this was also questionable because the medical evidence demonstrates pre-existing
stenosis, spondylitis, and osteophytes, which form over the course of years, if not decades. (ROA
18). And, as discussed supra, NAC 616C.490 does not require that the evidence of a pre-existing
condition predate the industrial injury. The Appeals Officer’s credibility determinations, which are
supported by substantial evidence, may not be disturbed on appeal as requested by Claimant. See
Law Offices of Barry Levinson, P.C. 124 Nev. at 362, 184 P.3d at 384.
HI. CLAIMANT’S RELIANCE ON THE LAW OF THE CASE IS MISPLACED.
Claimant argues that the Appeals Officer previously found Dr. Hansen’s opinion that
Claimant’s disc protrusions at C5-6 and C6-7 appeared to be directly related to the recent industrial
motor vehicle collision to be credible. (See Opening Brief at 14) (citing ROA 170). By the same
token, Claimant contends the Appeals Officer’s earlier decision gave Dr. Hall’s contradictory
opinion less weight because it was inconsistent with the medical record. (Jd. at 15-16). Somewhat
perpiexingly, Claimant then argues that this finding as to Dr. Hall’s opinion is binding on any
subsequent decision by a rating physician. (See Opening Br. at 14-17). Claimant cites no legal
authority for this argument and, indeed, none can be found.
What Claimant ignores is that the January 18, 2017 Appeals Officer Decision addressed the
1ssue of whether claim closure was proper without a PPD evaluation. (ROA 166). The medical
records showed that Claimant was released by Dr. Hall notwithstanding her complaints of neck

pain, and that Dr. Hall never ordered any diagnostic tests to determine the extent of her industrial

AA 01
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injury. (ROA 173). The Appeals Officer therefore found Dr. Hall’s opinion that Claimant had
reached MMI, was stable and not ratable, and his decision to release her to full duty with no
restrictions, to be unsupported by the objective medical evidence. (ROA 173). This was the basis
for the Appeals Officer’s order rescinding claim closure, as Claimant’s industrial mjuries were not
MMI, and requiring the Insurer to provide all appropriate benefits to Claimant, including the
surgery with Dr. Sekhon. (ROA 173-174). The January 18, 2017 Appeals Officer Decision plainly
contemplated a possible future PPD evaluation, once Claimant had completed treatiment and was
determined stable. (ROA 174).

Dr. Hall also opined that it was likely Claimant had disc degeneration prior to the industrial
injury which may have been exacerbated by the industrial injury, and that there was no objective
evidence connecting the MRI findings to the mdustrial mmjury. (ROA 171). At no point n the
January 17, 2018 Appeals Officer Decision does the Appeals Officer state that the decision to give]
Dr. Hall’s opinion no weight is somehow binding on future rating physicians. Rather, the Appeals
Officer stated that “I found Dr. Hall’s opinions to be inconsistent with the medical evidence and he
failed to state his opinion(s) within a reasonable degree of medical probability. Therefore, 1 give
his opinions no weight.” (ROA 174). Importantly, the carlier Appeals Officer Decision also
concluded that “[t]he substantial evidence supports a finding that the industrial accident aggravated
the preexi[s]ting condition . . .” (ROA 174). The current decision upholding apportionment based
on a pre-existing condition is therefore completely consistent with the law of the case.

Here, as discussed in Section I supra, the Appeals Officer based the decision upholding
apportionment primarily on the medical evidence from Dr. Anderson and Dr. Betz. Dr. Betz was
expressly found “to be a credible witness and his testimony is given great weight” {ROA at 7).

The Appeals Officer also states that:

Based on the medical reporting of Dr. Betz and Dr. Anderson, along with the expert
testimony of Dr. Betz, the Appeals Officer concludes that the medical evidence
establish Claimant had a pre-existing condition. Dr. Bety and Dr. Anderson are
Jound to be credible and their opinions given the most weight.
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(ROA 13-14). While 1t 1s true that Dr. Betz’s report notes that Dr. Hall’s opinion supports Dr
Anderson’s conclusion that the Claimant’s cervical spine pathologies were primarily degenerative
in nature and pre-existing, the Appeals Officer Decision does not rely on Dr. Hall’s opinion alone
(ROA 11). In his expert testimony Dr. Betz explained that Dr. Hall “was probably correct that the
[Claimant] suffered a sprain/sirain,” and that she did eventually improve “as would be expected
with a . . . sprain/strain.” (ROA 55). However, Dr. Betz testified that there was not “any significan
relationship” between those symptoms and the degenerative disc disease findings on the Claimant’s
MRI results. (ROA 55-56). Dr. Betz testified that the reason it took Claimant seven months tg
improve from the sprain/strain was because “there was unrecognized underlying multilevel
degenerative disc changes.” (ROA 55). Moreover, regardless of whether Dr. Betz relied on Dr
Hall’s opinion, what is at 1ssue here is Claimant’s pain and additional treatment related to the pre-
existing degenerative condition which began affer she had recovered from the industrial
sprain/strain and was released by Dr. Hall. Thus, Dr. Betz's opinion incorporating Dr. Hall’
opinion and his reliance on Dr. Hall’s reporting was not inconsistent with the Appeals Officer’d
prior decision.

Dr. Betz’s record review report and extensive expert testimony make clear that hd
considered all medical reporting and imaging studies in reaching his conclusion that the medical
evidence establishes that Claimant had a pre-existing condition. (ROA 11-13). Contrary tq
Claimant’s bald assertion that the Appeals Officer Decision does not meet the requirements of NRY

233B.125,% the findings of fact and conclusions of law in the decision are supported by 2

* NRS 233B.125 provides:

A decision or order adverse to a party in a contested case must be in writing or stated
in the record. Except as provided in subsection 5 of NRS 233B.12], a final decision
must include findings of fact and conclusions of law, separately stated. Findings
of fact and decisions must be based upon a preponderance of the evidence.
Findings of fact, if set forth in statutory lanpuage, must be accompanied by a
concise and explicit statement of the underiying facts supporting the findings. 1f,
In accordance with agency regulations, a party submitted proposed findings of fact
before the commencement of the hearing, the decision must include a ruling u 01
each proposed finding. Parties must be notified either personally or by certified niarA
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preponderance of evidence, and the Appeals Officer enumerated each of the facts underlying thosg
findings. This is not a re-litigation of the facts, as Claimant would have it.> Rather, in view of alf
the medical evidence, much of which did not exist at the time of the prior Appeals Officer Decision
relied on by Claimant, the Appeals Officer properly concluded that Claimant had a pre-existing
condition mandating apportionment of her impairment under NAC 616C.490. This presents a new
question of law not previously addressed by an Appeals Officer and which requires a separate and
distinct legal analysis and application of the medical evidence than that performed in the prioy
decision.

IV. THE APPEALS OFFICER CORRECTLY INTERPRETED NEVADA LAW
GOVERNING APPORTIONMENT AND DID NOT ABUSE HERDISCRETION

Claimant argues that because she had no ratable impairment or symptoms due to her pre-
existing cervical spinal condition prior to the industrial injury, there must be no apportionment of
the PPD award. This is not the law. NRS 616C.490(9) states:

Except as otherwise provided n subsection 10, if there is a previous disability, as the

loss of one eye, one hand, one foot, or any other previcus permanent disability, the

percentage of disability for a subsequent injury must be determined by computing

the percentage of the entire disability and deducting therefrom the percentage of the

previous disability as it existed at the time of the subsequent injury.

NRS 616C.490(9) {effective through December 31, 2019]. The Nevada Adnunistrative Code
provides the procedure for completing apportionment. See NAC 616C.4906. The Administrative

Code requires a precise apportionment to be completed “if a prior evaluation of the percentage of

impairment is available and recorded for the pre-existing impairment.” NAC 616C.490(3).

of any decision or order. Upon request a copy of the decision or order must be
delivered or mailed forthwith to each party and to the party’s attorney of record.
{emphasis added).

5 TIronically, while Claimant attempts to characterize a review of the prior medical as an
impermissible re-litigation of facts previously determined as to the credibility of Dr. Hall, in reality,
Claimant is impermissibly asking this Court to make its own findings of credibility regarding Dr.
Betz and to substitute those in place of the Appeals Officer’s credibility determinations regarding

Dr. Betz. The Appeals Officer’s credibility determinations and reliance of Dr. BetA’sAex@cj’E3 1

testimony and report must be given deference and cannot be disturbed.
22
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However, the Administrative Code specifically contemplates the situation here, where there
1s nno prior rating evaluation of the pre-existing condition. In such a case, the Administrative Code

provides that:

4. Except as otherwise provided in subsection 5, if a rating evaluation was
completed in another state or using an edition of the American Medical
Association’s Guides fo the Evaluation of Permanent Impairment other than the
edition of the Guides as adopted by reference pursuant to NAC 616C.002 for a
previous injury or disease involving a condition, organ or anatomical structure that is
identical to the condition, organ or anatomical structure being evaluated for the
present industrial injury or occupational disease, or if no previous rating evaluation
was performed, the percentage of impairment for the previous injury or disease
and the present industrial injury or occupational disease must be recalculated by
using the Guides, as adopted by reference pursuant to NAC 616C.002, The
apportionment must be determined by subtracting the percentage of impairment
established for the previous injury or disease from the percentage of impairment
established for the present industrial injury or occupational disease.

5. If precise information is not available, and the rating physician or
chiropractor is unable to determine an apportionment using the Guides as set forth in
subsection 4, an apportionment may be allowed if at least 50 percent of the total
present impairment iy due to a preexisting or intervening injury, disease or
condition. The rating physician or chiropractor may base the apportionment upon
X-rays, historical records and diagnoses made by physicians or chiropractors or
records of treatment which confivm the prior impairment.

NAC 616C.490(4)-(5) {(emphasis added). “A rating physician or chiropractor shall always explain
the underlying basis of the apportionment as specifically as possible by citing pertinent data in the
health care records or other records.” NAC 616C.490(7).

The Appeals Officer expressly found that both Dr. Anderson and Dr. Betz identified the
pertinent documentation, including x-rays, MRIs, historical records and diagnoses which
established a prior impairment. {(ROA 15). The Decision stated that this documentation supported
the scope and nature of the pre-existing impairments. (/d.) Dr. Betz also testified as to the natute
and scope of the pre-existing impairment, stating that “the nature of the [pre-existing] condition is
multilevel-significant spondylolisthesis or degenerative disc disease. The nature was, I would say
moderate o severe.” (ROA 63). Specifically, the Appeals Officer noted that Claimant initiaily
treated for neck issues that then resolved. (/d) Months later, she exhibited new symptoms
indicating a nerve root deficit. (/d) Based on the records from Dr. Sekhon, who performed

Claimant’s spinal fusion surgery, in addition to MRI and x-ray records, demonstrating the scope

AA 01

23

32




ARANO

( ¢

100 WEST LIBERTY STREET. TENTH FLOOR » RENC, NEVADA B2501

McDONALD

PHOME 775 788200 » FAX 775.788.2020

L R Y N » e B =

11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28

and nature of the impairment, Dr. Betz testified that the present impairment was at least fifty
percent (50%) due to Claimant’s pre-existing impairment. {ROA 16}. The Appeals Officer thus
concluded that Dr, Betz and Dr. Anderson established the underlying basis for apportionment as
required by NAC 616C.490(5)-(7).

The AMA Guides also provide a framework for apportionment, requiring that (1) there is
documentation of the prior factor; (2) the cwrent impairment is greater as a result of the prior
factor; and (3) there is evidence indicating the prior factor caused or contributed to the impairment
based upon a reasonable probability. (See Opening Br. at 20, citing AMA Guides, 5th Ed., 1.6b, p.
11}. Dr. Betz verified each of these requirements and cited the underlying documentation during
his expert testimony, and the Appeals Officer found that the evidence and testimony supported
apportionment. (ROA 16, 63-67) The Appeals Officer further concluded that Dr. Anderson’s
appertionment of the Claimant’s impairment as seventy-five percent (75%) non-industrial and
twenty-five percent (25%) industrial was proper and credible and was confirmed by Dr. Betz’s
medical records review and expert testimony. (ROA 17). The Appeals Officer also noted that Dr.
Betz’s testimony at the hearing was uncontroverted, credible and reliable. (/d) The Appeals
Officer’s conclusions regarding apportionment required an application of the facts to the law.
These mixed determinations are entitled to deference on appeal. See Hernandez, 124 Nev. at 647,
188 P.3d at 1132,

Finally, as discussed n Section II supra, NAC 616C.490(6} does not require that the
documentation of a pre-existing condition predate the industrial injury. Claimant’s argument
concerning Dr. Jempsa’s appertionment analysis is inapposite. The Appeals Officer found Dr.
Jempsa’s analysis to be less credible than that of Dr. Anderson and Dr. Betz, because Dr. Jempsa
did not address evidence of the pre-existing condition shown in the medical records, dated after the
industrial mnjury, such as the January 13, 2016 MRI report. Because the Appeals Officer Decision
addressed the underlying reasons for this credibility determination, it was not an abuse of discretion

to give less weight to Dr. Jempsa’s PPD findings.
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CONCLUSION

For the foregoing reasons, Claimant has failed to demonstrate that any of the findings of]
fact or conclusions of law she challenges are in error or unsupported by the substantial evidence.
Further, these findings of fact and conclusions of law on mixed questions of fact and the faw must

be given deference. With the Appeals Officer Decision supported by the substantial evidence,

Claimant’s Petition for Judicial Review should be denied.

AFFIRMATION

The undersigned does hereby affirm that the preceding does not contain the social security

number of any person.
DATED this 23* day of April, 2020.
McDONALD CARANO LLP

By: /s Lisa Wiltshire Alstead

Lisa Wiltshire Alstead, Esq.

100 West Liberty Street, 10% Floor
P.O. Box 2670

Reno, Nevada 89505-2670
Attorneys for Respondent

City of Reno
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this RESPONDENT’S ANSWERING BRIEF and to the
best of my knowledge, information and belief, it is not frivolous or interposed for any improper
purpose. [ further certify that this brief complies with all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(¢c), which requires every assertion in the brief regarding matters
in the record to be supported by appropriate references to the record on appeal. I understand that I

may be subject to sanctions in the event that the accompanying brief is not in conformity with the

requirements of the Nevada Rules of Appeliate Procedure.

DATED this 23™ day of April, 2020.
McDONALD CARANO LLP

By: /s/ Lisa Wiltshire Alstead

Lisa Wiltshire Alstead, Esq.

100 West Liberty Street, 10™ Floor
P.O. Box 2670

Reno, Nevada 89505-2670
Attorneys for Respondent

City of Reno
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CERTIFICATE OF SERVICE

I certify that I am an employee of McDonald Carano, LLP and that on the 23 day of April,
2020, a true and correct copy of the foregoing RESPONDENT’S ANSWERING BRIEF was
electronically filed with the Clerk of the Court by using CM/ECF, served on parties on the

electronic service list for this case, and 1 caused a true and correct copy to be deposited with the

U.S. Postal Service at Reno, Nevada addressed to the parties as follows:

Nevada Department of Admnistration
Appeals Division

1050 E. William Street, Suite 450
Carson City, NV 89701

s/ Carole Davis
An Employee of McDonald Carano LLP

4844-7723-1546, v. 1
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COMES MOW the Petitioner,

attorney, HERB SANTOS, JR., Esq., of THE LAW FIRM OF HERB SANTOS,
JR., and hereby respectfully submits her Petitioner’s Cpening

Brief in the above referenced matter.

Respectfully submitted th

By

KIMBERLY KLINE, by and through her

is ij day of February, 2020.
THE LAW FIRM OF HERB SANTOS, JR.

225 South Arlington Avenue, Suite C
Reno, Hewvada B9501

o

HERE SANZ0S, JR., Esg.
Attorney for Petitioner

AA 0143




OF HERE SANTOS, JR.

Tel: (775) 323-5200 Fax: (T75) 323-5211

THE Law F.
225 South Arfington Avenue, Suite C, Reno, Nevada, 89501

= I - R = T T e o

B OB RS B B OB I B B e e e e e -
® =3 o th A W B 2 85 9 0 93 0 W o Dm= B

I. JURISDICTIONAL STATEMENT

1. Jurisdiction is conferred on the District Court

pursuant to NRS 233B.130 and HRS 616C.370.

£+ The Decision and Order of the Appeals Office at issue

in this proceeding was filed on August 20, 2019. The Petition
for Judicial Review was timely filed on August 28, 2019.
II. ISSUES PRESENTED FOR REVIEW

1. Whether the Appeals Officer’s Decision and Order which
reversed the Hearing Officer’s Decision dated July 19,
2018 and affirming the underlying determinations dated
May 24, 2018 and June 13, 2018 was the result of
reversipble error of law?

£ Whether the Appeals Officer committed reversible error
by not following Mevada law?

3. Whether the Appeals Officer’s Decision and Order
finding that the Petitioner’s PPD award must be
apportioned 75% as pre-existing is not supported by the
substantial evidence and results in an abuse of
discretion?

IIX. STATEMENT OF THE CASE

The Petiticon arises out of a contested industrial insurance
claim and is the result of an August 20, 201% Decision and Order
from former Appeals Officer Rajinder Nielsen, Esg. which reversed
a PPD determination letter in which the Respondent apportioned
75% of the award as pre-existing. The Appeals OQfficer NWielsen
found that the Respondent’s PPD award as offered by the
Respondent was correct. ROA 3-22.

The Petitioner's Petition seeks judicial review of the
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erronecus decision and reinstatement of the Hearings Officer’s
Decision. The Petiticner submits that the Decision was (a)
Affected by error of law; (b) Clearly erroneous in view of the
reliable, probative and substantial evidence on the whole record;
and © Arbitrary and capricious and characterized by abuse of
discretion.

IV. STATEMEMT OF FACTS

The Petiticner suffered an industrial injury while in the
course and scope of her employment with the Respondent on June
25, 2015. ROoA 177-182. The Peatitioner was rear ended in her work
vehicle by another wvehicle. RQA 177-182. The Petitioner
presented to St. Mary’s Regional Medical Center for treatment.
ROA 183-186. The initial assessment was acute lumbar
radiculopathy, sprain of the lumbar spine, and acute pain in the
lower back. ROA 184.

On June 30, 2015, the Petitioner was seen by Dr. Hall at
Specialty Health. ROA 189. The Petitioner had complaints of neck
discomfort that was described as moderate, diffuse, radiating
into the right shoulder with associated stiffness and lumbar and
thoracic pain. ROA 189. Dr. Hall assessed the Petitioner as
suffering from a sprain of the neck and sprain of the lumbar
region. ROA 180. He recommended chiropractic care, returned the
Petitioner to work full duty, and advised her to return in two
weeks. ROA 190-182.

The Petitioner received chiropractic care from Dr. Maria
Brady who is also from Dr. Hall’'s clinic. Dr. Brady assessed
that the Petitioner had spinal segment dysfunction at C&, C7, TIl,

T3, T4, L4, L5 and 51 that necessitated chiropractic adjusting at
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those levels., RQA 183-195. The Petitioner saw Dr. Brady again
on July 7, 2015 and July 3, 2015, with complaints of worsening
symptoms. ROA 197-204. Dr. Brady provided chiropractic
adjustments. REOA 197-204.

The Petitioner returned to see Dr. Hall onm July 14, Z015.
ROA 205-207. The Petitioner continued to have ongoing lumbar and
neck pain, that was moderate to severe, associated sleep
disruption and stiffness, and had minimal improvement with
chiropractic care. ROA 205. Dr. Hall recommended the Petitioner
receive six physical therapy sessions. ROA Z06.

The Petitioner began physical therapy on August 5, Z015. ROA
209=211. The Petitioner received physical therapy treatment from
August 5, 2015 through October 26, 2015. ROA 208-214, 220-225,
ae3=-23d, 236, 237, 288-291. The Petiticner was discharged Ifrom
physical therapy on Octcber 26, 2015 to a home exercise program.

ROA £81.

The Respondent issued a notice of intention te close the
Petitioner's claim on November 6, 2015. ROA 285. This was the
second time the Respondent tried to close the claim. ROA 219,
The BRespondent tried to clese the claim while the Petitioner was
treating on August 27, 2015. ROA 219.

On January 13, 2016, the Petitioner saw Dr. Hansen for
chiropractic care for her neck pain. ROA 296-298. Dr. Hansen's
assessment was that the Petitioner had cervical disc
displacement, unspecified cervical region. ROA 2827. Dr. Hansen
felt that there was a high probability within a medical degree of
certainty that the Petitioner’s injuries were related to the

rear-end collision she had recently sustained. ROA 298. Dr.
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Hansen recommended non-surgical spinal decompression coupled with
Class IV deep tissue laser therapy four (4) times per week for
four (4) weeks, undergoc re-examination, and continue with care
two (2) times a week for two (2) weeks pending no unforseen
issues or conditions. ROA 300.

The Petitioner had an MRI on January 13, 2016, which
revealed disc degeneration with large disc protrusions at the C3=
6 and C6-7 levels resulting in complete effacement of CSF from
the ventral and dorsal aspects of the cord with severe canal
stenosis without cord compression or abnormal signal intensity in
the cord to suggest cord edema or myelomalacia. ROA 299,

The Petitioner returned to see Dr. Hansen on January 14,
2016. ROA 301-305. Dr. Hansen referred the Petitioner to Dr.
Zollinger for evaluation and treatment as she was in a
significant amount of pain with numbness in her left upper
extremity. ROA 301. Dr. Hansen reviewed the MRI which revealed
two large disc protrusions at C5-6 and C6-7 with pain consistent
with C5-6. ROA 306. He again opined that the disc protrusions
were directly related to the industrial accident. ROA 306.

Pursuant to Hearing Number 55487-JL, the Respondent was
ordered to forward the Petitioner’s MRI results to Dr. Hall and
guestion him acecordingly. ROA 342-344. The Respondent was
ordered to issue a new determination regarding the further
disposition of the Petitioner’s claim upon receipt of Dr. Hall's
rasponse. ROA 342-343.

The Respondent gquestioned Dr. Hall and on March 16, 201¢ Dr.
Hall responded. ROA 345-346. Dr. Hall cpined that it was likely

that Petitioner had disc degeneration prior to the industrial
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injury which may have been exacerbated by the industrial injury,
but he noted no evidence of neurclogic symptoms during his
treatment of her industrial injuries. Dr. Hall found no
objective evidence connecting the MBI findings from January 13,
2016 and the industrial injury. HNotwithstanding the Petiticner's
complaints, Dr. Hall opined that the Petitioner racovered
completely from the industrial injury on June 25, 2015 by the end
of October 2015. ROA 345-346.

Due to the Petitioner’s ongoing complaints, she saw Dr.
Sekhon on July 5, 2016 pursuant to a referral of Dr. Hansen. ROA
241-246. Dr. Sekhon’s impression was:

1 Cervical spondylosis, C4=5, C5=-6 and C6-7 with cord

compression C5=-6 and C6-T7;

25 Mobile spondylelisthesis at C4-5;

3. Failed conservative therapy: and

4. Minimal spondylosis, L3-4, L4-5 and L5-31. ROA Z244.

Dr. Sekhon noted that the Petitioner stated that she never had
these arm symptoms before these accidents and although she may
have had preexisting spondylosis, the accident probably
exacerbated her underlying stencosis. ROA 244. Dr. Sekhon offered
to perform a C4-5, C5-6& and C6-7 anterior cervical decompression
and instrumentation fusion. ROA 244.

On January 18, 2017, Appeals Officer Rajinder Nielsen, Esg.,
entered a Decision and Order which reversed claim closure without
a PPD evaluation or rating and ordered the Respondent to rescind
claim closure and provide the medical treatment recommended by
Dr. Sekhon. ROA 1687-176.

Respondent timely appealed the Decision and Order to the
District Court and a Petition for Judicial Review was ensued.

On December 11, 2017, the Honorable Lynne Simons issued an
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order denying the Petition for Judicial Review. ROA 373-387. The
Court noted that the Appeals 0fficer gave the opinions of Dr.
Hall no weight as it pertained as to the scope of the claim and
that Dr. Hall’s opinions were inconsistent with the medical
evidence. ROA 384. This decision was not appealed.

The Petitioner completed her treatment and was eventually
determined to be at maximum medical improvement. The Petitioner
was scheduled for a PPD evaluation to determine the extent of her
impairment due te her industrial injury pursuwant to NRS &16C. 430.

The Petitioner was seen by Russell Anderson, DC. Dr. Russell
found a 25% whole person impairment. ROA 250-256. Dr. Russell
stated that the MRI findings were not caused by the car accident.
ROA 5535. Dr. Russell then apportioned out 75% of the award which
reduced the award from 25% to 6%. R0OA 256. The Respondent then
offered the Petitioner the 6% PPD award on December 5, 2017. ROA
J62.

The determination was timely appealed by the Petitioner on
Pecember 13, 2017.

The Hearing Officer in HO 1B801761-JL found a medical
question pursuant to HRS 616C.330 and ordered a second PPD. EOA
164-167. This was appealed by the Respondent.

The Respondent filed a motion for stay on February 14, 2018,
ROA 1940-1541.

The Petitioner filed her Opposition on March 1, Z018. ROA
1740-1936.

Appeals Officer Nielsen granted the stay on March 9, 20148.
ROA 1738-1739,

On March 13, 2018, Appeals O0fficer Nielsen ordered a
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telephone conference between the parties and set it on March 23,
2018, ROA 1736-1737.

After the telephone conference, Appeals Officer Nielsen
entered an order where she rescinded the prior order granting the
stay. ROA 1734-1735,

On June 13, 2018, Appeals Officer Nielsen ordered a
telephone conference between the parties and set it on July 11,
2018. ROA 1720.

Pending the Appeal, Appeals Officer Nielsen ordered a second
PPD examination. The Claimant underwent the second PPD on May 8,
2018 with Dr. James Jempsa. ROA 605-616. Dr. Jempsa found a 27%
whole person impairment. ROA 616. Dr. Jempsa did not apportion
the rating. The Insurer questioned Dr. Jempsa as to why he did
not apportion the rating. Dr. Jempsa provided his reasoning. ROA
617.

The Respondent then sought a review by Dr. Jay Betz. Dr.
Betz agreed with Dr. Anderson and supported his cpinion based
upoen Dr. Hall’s opinion of March 16, 2016. ROA 619-624.

On June 13, 2018, the Respondent issued a determination
letter offering the Petitioner a 6% PPD award. ROA 6I8. This was
timely appealed by the Petitioner.

A hearing was held on July 12, 2018. The Hearing Officer
found that no evidence had been presented to justify a 75%
apportionment and the Claimant is entitled to the 27% PPD award
by Dr. Jempsa. ROA 601-603. The Respondent timely appealed and
the Appeals Officer reversed the hearing officer’s decision. ROA
1-22.

During the Appeals Hearing, Dr. Betz conceded the following
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conclusive factcs:

1.

Dr. Betz was unable to apportion what pain was related
to degenerative changes wversus what was caused by the
C5/6 and C6/7 herniations which were causing cord
compression. ROA 83,

Dr. Betz conceded that if the C5/6 and C&/7 protrusions
were caused by the industrial accident, it would change
his opinion on apportionment. ROA 86.

Dr. Betz conceded that there was no evidence of a
ratable impairment of the cervical spine prior to the
industrial accident. ROA &Y.

Dr. Betz confirmed that there were no prior records
that supported an impairment to the cervical spine
prior to the industrial injury. ROA 86.

Dr. Betz confirmed that there were no prior medical
opinions that supported an impairment to the cervical
gpine prior to the industrial injury under the AMA
Guides, 5" Edition. ROA 88,

Dr. Betz confirmed that there is not one medical record
that documents that the Petitioner had prior pre-
industrial accident symptoms for her cervical spine.
ROA 94.

Dr. Betz confirmed that there is not one medical record
that the Petitioner would have ever needed to have a
carvical fusion surgery prior to the industrial
accident. ROA 95.

Dr. Betz conceded that under the AMA Guides, 5%

Edition, the rating doctor has to assess whether a

AA 01
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condition was ever symptomatic and whether there was an
aggravation and both he and Dr. Anderson found no
evidence that any cervical pre-existing condition was
ever aymptomatic prior to the industrial accident. ROA
98.
9. Dr. Betz conceded that the PPD completed by Dr. Jempsa
(27%) is correct on apportionment if the disc
protrusions were caused by the industrial accident. ROA
106.
. ARGUMENT
A. ARGUMENT SUMMARY
The Petitioner seeks the Court to reverse the Appeals
Officer's Decision because it contends that the decislion 1s
procedurally deficient and is the result of reversible error.
The Appeals Officer ignored the rules related to apportionment
and relied on opinions which were previcusly determined, by this
same Appeals Officer, to be untrustworthy. The Petitioner notes

that the Appeals Officer specifically stated in her prior

decizion that

“I also found the opinions of Dr. Sekhon and Dr. Hansen to
be well reasoned. I specifically give more weight to the
opinions of Dr. Sekhon and Dr. Hansen as opposed to Dr. Hall
a3 the objective medical evidence supports Dr. Sekhen's and
Dr. Hansen’s medical expert opinions.” ROA 172,

“The substantial evidence supports a finding that the
industrial accident aggravated the pre-existing condition
and the resulting condition was the substantial contributing
cause of the resulting condition. I found Dr. Hall's
opinions to be inconsistent with the medical evidence and he
failed to state his opinion(s) within a reasonable degree of
medical probability. Therefore I give his opinions no
weight.” ROA 174,

“Without evidence of a subseqguent injury, I find that the
condition claimed by the Claimant are casually related to
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the subject industrial accident.” ROA 174,

", ..the Claimant's industrial condition are not MMI and
provide all appropriate benefits to the Claimant as
authorized by Nevada law for the C4-5, C5-& and Ce-/
cervical discs, including but not limited to the surgical
recommendation by Dr. Sekhon, i.e., a C-4-5, C5-6 and C6&-7
anterior cervical decompression and instrumentation fusion.”
RoA 174-175.

The Appeals QOfficer documented those objective medical findings
in her prier decision but now, in the instant matter, relies on
Dr. Betz who disagrees with those findings.

The substantial evidence of the record establishes that the
Petiticnar did not have any pre-injury impairment under the AMA
Guides, 5* Editien. Apportioning the rating by 73% when it has
already been determined that the industrial injury was the
substantial contributing factor for the resulting condition is
inconsistent. Further, the rules on apportionment are clear and
unambiguous and clearly instruct a rating physiclian or

chiropractor that under the facts of this case, there would be no

apportionment.
B. STANDARD OF REVIEW

A petition for judicial review is allowed pursuant to NRS

233B.135 which atates:

1. Judicial review of a final decision of an agency must

be:

{a}) Conducted by the court without a jury; and

{(b) Confined to the record.

In cases concerning alleged irregularities in procedure
before an agency that are not shown in the record, the
court may receive evidence concerning the
irregularities.

2. The final decision of the agency shall be deemed
reasonable and lawful until reversed or set aside in
whole or in part by the court. The burden of proof is
on the party attacking or resisting the decision te
show that the final decision is inwvalid pursuant to

subsection 3.

The court shall not substitute its judgment for that of
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the agency as to the weight of evidence on a question

of fact. The court may remand or affirm the final

decision or set it aside in whole or in part if
substantial rights of the petitioner have been
prejudiced because the final decision of the agency is:

{a) In wviclation of constitutional or statutory
Frovisions;

(b} In excess of the statutory authority of the
agency;

{c} Made upon unlawful procedure;

(d}) Affected by other error of law;

e} Clearly erronecus in view of the reliable,
probative and substantial evidence on the whole
racord; or

(£} Arbitrary or capricious or characterized by abuse
of discretion.

{Added to NRS by 1989, 1650)

The district court has broad supervisory powers to ensure
that all relevant evidence is examined and considered by the
appeals officer and that the findings and ultimate decisions of
the appeals officer are not disturbed unless they were clearly
erroneous or otherwise amounted to an abuse of discretion. Nevada
Indus. Coonm'n v. Reese, 93 Nev. 115, 560 P.2d 1352 (1977), State
Indus. Ins. Sys. v. Snapp, 100 WNev. 290, at 294, 680 P.2d 5%0
{1984), Stark v. State Indus. Ins. Sys., 111 Nev. 1273, at 1275,
903 P.2d 818 (1995), State Indus. Ins. Sys. v. Hicks, 100 Hev.
567, at 569, E6BE P.2d 324 (1984), State Indus. Ins. Sys. v.
Swinney, 103 Nev, 17, at 20, 731 P.2d 359 (1987), State Indus.
Inz. Sys. v. Christensen, 106 MNev. BS, at 88, 787 P.2d 408
(1990), Brown v. State Indus. Ins. Sys., 106 Nev. B78H, at BBO,
803 P.2d 223 (1990), Maxwell v. State Indus. Ins. Sys., 109 Nev.
327, at 331, 849 P.2d 267 (1993); Ayala v. Caesar's Palace, 115
Nev. 232, at 240, 71 P.3d 490 (2003). Under the standard of
review for appeals, if factual findings of the agency are
supported by evidence, they are conclusive and reviewing the

court’s jurisdiction is confined to guestions of law. (See NRS
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£233B.135 and 612.530.) State, Employment Security Dep't v.
Nacheff, 104 Nev. 347, 757 P.2d 787 (1988}, cited, Whitmey v.
State, Dep't of Employment Security, 105 Nev. 810, at 812, 783
P.2d 428 (1988). In the context of judicial review of the
acticns of an administrative board or the determination of a
trier of fact, “substantial evidence” is that which a reascnable
mind might accept as adegquate to support a conclusion.

The review of the District Court is confined to the record
and the court is precluded from substituting its own judgment for
that of the Appeals Officer as to weight of evidence on questions
of fact. Nevada Indus. Comm’n +. Williams, 91 Hev. 686, 341 P.2d
905 (1975), State Indusg. Ins. Syg. v. Swinney, 103 Mev. 17, at
20, 731 P.2d 359 (1987), Palmer v. Del Webb's High Sierra, 108
Hev., B6T7T3, at o836, 838 P.2d 435 (1992). The court’s review is
limited to a determination of whether the RAppeal’s Officer acted
arbitrarily or capriciously, and where there was substantial
evidence to support the decision, the court can not substitute
its own judgment for that of the Appeal’s Officer. Censtruction
Indus. Workers’ Comp. Group v. Chalue, 119 Nev. 348, at 352, 74
P,3d 595 (2003), Meridian Gold Co. v. State, 119% Nev. 630, at
633, Bl P.3d 516 (2003), State v. Public Employees’ Ret. Sys.,
120 Nev. 19, at 23, B3 P.3d 815 (2004).

In the present case, the review of the Appeals Officer’s
Decision is to determine whether she complied with the mandates
of WNRS 233B.125. In addition, the Petitioner will also show that
she incorrectly interpreted Nevada law, which is a gquestion of
law and is subject to a de novo review and that there are factual

errors in her Decision which would be reviewed under the
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substantial evidence standard.

c. THE AFFEALS OFFICER COMMITTED BREVERSIELE ERRORS OF LAW.

There are two areas where the Appeals Officer committed
reversible error of law.

: B THE APPEALS OFFICER RE-LITIGATED FACTS WHICH SHE

FREVIOUSLY DECIDED IN A PRICR APPEAL.

The Appeals Officer essentially finds that the cervieal
discs were pre-exiting based upon Dr. Anderson’s PPD and Dr.
Betz' review. Both of these doctors stated that the herniations
were not caused by the subject accident. The Appeals Officer
previously found that Dr. Hansen stated that there was a high
probability within a degree of medical certainty that the
Petitioner’s injuries are related to the rear end motor wvehicle
accident. RCOA 170. Dr. Hansen then ordered an MRI. After
reviewing the MRI he opined that the

"MRI done at RDC confirms said impression with two large

left paracentral disc protrusions at C5-6 and C6-7 causing

severe left NFS at each level. These injuries do appear to
be directly related to the recent rear-end type motor

vehicle collision.” ROA 306.

The Appeals QOfficer has essentially re-opened the door on
the scope of the claim which was already decided in AO 56B32-REN.
The Appeals Officer previously found that Dr. Hall’s opinions
were inconsistent with the medical records. She also found that
his opinions did not meet the legal standard. A testifying
physician must state to a degree of reasonable medical
probability that the conditien in guestion was caused by the
industrial injury, or sufficient facts must be shown so that the

trier of fact can make the reasonable conclusion that the

condition was caused by the industrial injury. United Expcsition
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Co. v. SIIS, 109 Nev. 421, B51 P.2d 423, 42% (1993). The Appeals
PDfficer found that the opinions of Dr. Hall were not stated
within a reasonable degree of medical probability. ROA 174,

Given that she also found that Dr. Hall’s opinions were
inconsistent with the medical records; it is reasonable to
conclude that any subsequent opinion by a rating physician should
also be bound to those findings. E0A 174, Dr. Hall confirmed
that the only records he reviewed and was provided by the
Respondent was a visit to the chiropractor dated January 13, Z016
and the MRI dated January 13, 2016. ROA 345. The Respondent
failed to provide Dr. Hall with the medical records through March
16, 2017 which would have been medical reports with Dr. Hansen
for the following dates: January 14, 2016 (R0A 300-305), January
15, 2016 {RoA 307-308), January 1B, 2016 (ROA 309-310), January
19, 2016 (ROA 311-312), January 20, 2016 (ROA 313-314), January
21, 2016 (ROA 315-316), January 25, 2016 (ROA 317-318), January
26, 2016 (ROA 319-320), January 27, 2016 (R0oA 321-322), January
28, 2016 (ROA 323-324), February 1, 201& (ROA 325-326¢), February
2, 2016 (ROA 3286-327), February 5, 2016 (ROA 328-329), February
8, 2016 (ROA 330-331), February 10, 2016 (ROA 331-332), February
12, 2016 (ROA 333-334), February 16, 2016 (ROA 334-336), February
19, 2016 (ROA 336-337) and February 24, 2016 (ROA 337-339). The
Respondent had requested all medical bills from Dr. Hansen on
February 22, 2016. ROA 1045. At a minimum, the Respondent had
all records from January 13, 2016 through January 21, 23016 as
they time stamped the documents received on January 25, 2016. ROA
1030-1043. The Respondent failed to prowvide Dr. Hall with these

records which is one of the reasons which supports the Appeals
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Officer’'s Decision that Dr. Hall’s copinions were inconsistent
with the medical records.

In addition, the Appeals Qfficer found that the Respondent
continued to complain of cervical pain but “was released by Dr.
Hall, notwithstanding her complaints.” ROA 173. The record alsc
clearly confirms that Dr. Hall never ordered any diagnostic
studies to determine the extent and or cause of her symptoms. ROA
173.

Dr. Hall alsc stated that there "was ne evidence of
neurologic symptoms during treatment of the industrial injury
noted by myself or her physical therapist.” ROA 345. This is
another example of Dr. Hall's statements being inconsistent with
the medical records. At the Respondent’s very first evaluation
by Dr. Hall, he notes "Neck discomfort =- moderate, diffuse,
radiation into the right shoulder, associated stiffness.” ROA
1889,

The Bespondent also received physical therapy while under
Dr. Hall’s care. The physical therapy records confirm tenderness
and tightness noted over various muscles controlled by the
cervical spine (cervical paraspinais, suboccipitals, scalenee and
upper trapezius). ROA 208, 218, 229, 231 and 233. The records
also document complaints of pain in the shoulder area. ROA 203,
224 and 233.

Dr. Hall also fails to discuss the chiropractic treatment
the Respondent received from his own facility. According to Dr.
Maria Brady, on July 1, 2015, there was spinal segmental
dysfunction at C-6 and C-7. ROA 1%5. This was also noted at her

July 7, 2015 (ROA 200) and July 9, 2015 visit (ROA 202). At each
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visit, Dr. Brady adjusted her spine at those levels.

It i3 also interesting to note that Dr. Hall only saw the
Respondent a total of five times from June 30, 2015 through
October 28, 2015. ROA 189-192, 205-207, 215-216, 226-228 and 292-
294.

The Appeals Officer noted this treatment by Dr. Brady, Dr.
Hall and P.T. Bruesewitz in her decision. ROA 168-170.
Respondent submits that the medical records submitted provides
overwhelming evidence to support a finding to give little or no
welght to the opinicons of Dr. Hall.

The Findings of Facts and Conclusions of Law set forth in
the Rppeals Officer’s Decizion clearly document her failure to
consider her prior findings and conclusions. In the present
matter, her opinions are now based on faulty information.

2., THE AFFEALS OFFICER DID NOT APPLY NAC 616C.490 AND NRS

616C.490.

Hevada has adopted the AMA Guides to the Evaluation of
Permanent Impairment, 5 Edition [hereinafter referred to as the
“AMA Guides"”] NRS 616C.110 The AMA Guides was originally
published in 1971 to establiszsh “a standardized; cobjective
approach teo evaluating medical impairments” for purposes of
workers' compensation benefits. AMA Guides, supra, § 1.1, at 1.
The AMA Gunides set forth impairment criteria that certified
rating physicians and chiropractors are able to use to evaluate
injured workers and give them an “impairment percentage or
rating.” Id. § 1.2, at 4.

Impairment ratings reflect functional limitation, rather

than disability,; and demonstrate the severity of the medical

AA 01
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condition and the “degree to which the impairment decreases an

individual’s ability to perform common activities of daily

living.” NAIW v. Nevada Self-Insured Asscciation, 126 Hevw.
Advanced Opinions 7, page 2 (2010).

Apportionment of a pre-existing condition for a PPD is
required under Nevada law. HNRS 616.490(%) states:

"Where there 13 a previous disability, as the loss of one
eve, one hand, one foot, or any other previcus permanent
disability, the percentage of disability for a subseguent
injury must be determined by computing the percentage of the
entire disability and deducting therefrom the percentage of
the previous disabllity as it existed at the time of the
subseguent injury.”

In addition, the Nevada Rdministrative Code provides specific
guidelines for apportionment of pre-existing conditions. The
applicable code states in pertinent part:

NAC 616C.490 Apportionment of impairments. (NES &616AR.400,
616C.490)

1. If any permanent impairment from which an employee
is suffering following an accidental injury or the onset of
an occupational disease is due in part to the injury or
disease, and in part to a preexisting or intervening injury,
disease or condition, the rating physician or chiropractor,
except as otherwise provided in subsection 9, shall
determine the portion of the impairment which is reasonably
attributable to the injury or occupational disease and the
portion which is reasonably attributable to the preexisting
or intervening injury, disease or condition. The injured
employee may receive compensation for that portion of his
impairment which is reasonably attributable to the present
industrial injury or occupational disease and may not
receive compensation for that portion which is reasonably
attributable to the preexisting or intervening injury,
disease or condition. The injured employee is not entitled
te receive compensation for his impairment 1f the percentage
of impairment established for his preexisting or intervening
injury, disease or condition is equal to or greater than the
percentage of impairment established for the present
industrial injury or occupational diseaze.

5. Except as otherwise provided in subsection &, if a
rating evaluation was completed in another state for a
previous injury or disease involving a condition, organ or
anatomical structure that is identical to the condition,

AA 01
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organ or anatomical structure being evaluated for the
present industrial injury or occupaticnal disease, or if neo
previous rating evaluation was performed, the percentage of
impairment for the previous injury or disease and the
present industrial injury or occupational disease must be
determined by using the Guide, as adopted by reference
pursuant to NAC 616C.002. The appertionment must be
determined by subtracting the percentage of impairment
established for the previous injury or disease from the
percentage of impairment established for the present
industrial injury or occupational disease.

6. If precise information is not available, and the
rating physician or chiropractor is unable to determine an
apportionment using the Guide as set forth in subsection 5,
an appeortionment may be allowed if at least 50 percent of
the total present impairment is due to a preexisting or
intervening injury, disease or condition. The rating
physician or chiropractor may base the apportionment upon X
rays, historical records and diagnoses made by physicians or
chiropractors or records of treatment which confirm the

prior impairment.

7. If there are preexisting conditions, including,
without limitation, degenerative arthritis, rheumatoid
variants; obesity or congenital malformations, the
apportionment must be supported by documentation concerning
the scope and the nature of the impairment which existed
before the industrial injury or the onset of disease.

B. A rating physician or chiropractor shall always
explain the underlying basis of the apportionment as
specifically as possible by citing pertinent data in the
health care records or other records.

9. If no documentation exists pursuant to subsection 7
or 8; the impairment may not be apporticned.

[Comm'r of Insurance & Industrial Comm'n, No. 41 § 9,
eff. 5-13-82]—(HAC A by Dep't of Industrial Relations,
10-26-83; 6-23-86; A by Div. of Industrial Insurance
Fegulation, 2-22-88; A by Div. of Industrial Relations by
RO09-97, 10-27-97; R105-00, 1-18-2001, eff. 3-1-2001)
[Emphasis added)]

The requisite determination of the rating physician is to
determine the “scope and the nature of the impairment which
existed before the industrial injury or the onset of disease.”

NAC 616C.490(7). The AMA Guides also provides specific

instruction for apportionment. According to the AMA Guides, an
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apportionment analysis represents a distribution or allocation of
causation among multiple factors that caused or significantly
contributed to the injury or disease and resulting impairment.
AMA Guides, 5" Ed., 1.6b, page 11. Before determining
apportionment; the physician needs to wverify that all of the
following information is true for an individual:

1. There is decumentation of a prior factor.

2. The current permanent impairment is greater as a result
of the prior factor (i.e. prior impairment, prior
injury, or illness).

% There is evidence indication the prior factor caused or
contributed to the impairment, based upon a reascnable
probability. Id., at page 11.

According to the AMA Guides, the apportionment analysis must
consider the nature of the impairment and its possible
relationship to each alleged factors. Most important is that the
rating physician must provide an explanation of the medical basis
for all of the conclusicons and opinions regarding apporticonment.
The most recent impairment rating is calculated and then the
prior impairment is calculated and deducted.' Id., at page 12.

The AMA Guides must be followed and a rating physicians

' The AMA Guides provides the following example!

®...in apportioning a spine impairment gating in an individual with
& history of a spine conditien, one should calculate the currenk
spine impairment. Then calculate the impairment from any pre=
existing spine problem. The preexisting impairment rating is then
subtracted from the present impairment rating to account for the
effects of the former. This approach regquires accurate and
comparable data for both impairments.”

Ancther example is given on page 20 of the book entitled Master the AMA
Guides, Fifth.
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report must not be left to speculation and guesses. There is no
evidence that the Claimant had any ratable impairment at the time
of her current industrial injury. Dr. Jempsa found this and Dr.
Betz had to concede that fact during his testimony. Scientific
methodelogy must be fellowed ctherwise the rating physician
opinion cannot meet the reasconable degree of medical certainty
standard. This methodology regquires an appeortionment analysis as
sat forth in the AMA Guides. Without such an analysis,
apportionment is not warranted. Further, the clear and
unambiguous language of MRS 616C.490(1) is mandatory. The rating
physician shall determine the portion of the impairment which is
reagonably attributable to the injury or cccupational disease and
the portion which is reasonably attributable to the preexisting
or intervening injury, disease or condition. NES 6l16C.4%90(1)
Without the proper apportionment analysis reguired by both Nevada
law and the AMA Guides, prior medical records confirming that
there was a rateable, prior residual impairment, and proof of a
residual impairment at the time of the industrial injury [which
would be rateable under the AMA Guides], there can be no
reasonable; substantiated apportionment.

After reviewing the numerous prior records which did not
document any problems with the Claimant’s cervical spine, Dr.
Jempsa states apportionment is not appropriate. ROA 617. HNRS
616C.490 reguires that there be evidence that a rateable
impairment (as defined in the AMA Guides) existed on the date of
the industrial injury for apportionment to occur. MAC 616C.49%0
clarifies the nature and guantum of medical evidence necessary to

sustain an apportionment. In this case there is no evidence that
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a rateable impairment existed on the date of the industrial
injury. Dr. Betz concedes that there is no documentation
concerning the scope and the nature of the impairment which
existed before the industrial injury. ROA 87,88 and 94. HNevada
law 1s clear that if there is nc documentation which exists to
establish an impairment which existed on the date of the
industrial injury, the impairment may not be apportioned. HAC
6l6C.490(8)

The Appeals Officer committed error of law by not applying
NAC 616C.490 and NRS 616C.490. It is undisputed that at the time
of the industrial accident, the Petitioner had a 0% impairment
due te any pre-existing condition that she may have had.
Apportioning almost the entire award as pre-existing (75%) is a
complete departure from Nevada law on apportionment of PPD
ratings.

D. THE APPERLS OFFICER’'S DECISION AND ORDER TO REVERSE THE
HEARIWG OFFICER'S DECISION IS NOT SUFPORTED BY
SUBSTANTIAL EVIDENCE.

In determining whether a decision is arbitrary and
capricious, the decision will be reviewed in light of the
“reliable, probative, and substantial evidence on the wheole
record.” NRS 233B.135(3) (e).

The Appeals Qfficer’s findings of fact are not supported by
substantial evidence.

1. THE APPEALS OFFICER ABUSED HER DISCRETION WHEN SHE
AGREED WITH THE 75% APPORTICHMENT OF THE FPPD AWARD
WHICH WAS BASED OM THE DISK HERNIATIONSE NOT BEING
INDUSTRIALLY CAUSED.

This finding is not consistent with the medical reporting

which was admitted into evidence and the same Appeal Officer’s
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prior decision in which she found that the disk herniations were
industrially caused. The opinions on apportionment are based
upon the misquided reliance on Dr. Hall's opinions which the
Appeals Officer previously gave no weight and found to be
inconsistent with the medical evidence. The Appeals Officer’s
pricr Decision found that Dr. Hall's copinion, due to his
inconsistent records coupled with the Respondent’s failure to
provide him with all of the medical records and along with
gpeculative opinion that was not stated within a reasonable
degrea of medical probability, were given no weight. How can
those same opinions which were the basis for the apportionment
opinions of Dr. Anderscn and Dr. Betz be trustworthy? This is
where the Appeals Q0fficer abused her discretion. She disregarded
her prior findings and what became the law of the case (scope of
the claim}) and disregarded an opinion which was consistent with
her prior findings and supported her decision on opinions that
were based on facts which the Appeals Officer previously found
were inconsistent, not rellable and incorrect.

Dr. Betz was clear that if the disc protrusions were caused
by the industrial accident, then the PPD completed by Dr. Jempsa
(27%) iz correct. RDOA 106. Because the disc protrusions were
found to be industrially related, it was an abuse of discretion
to not accept Dr. Jempsa’s PPD findings.

For these reasons, the Petitioner's Petition for Judicial
Review should be granted due to the Appeals Officer’s abuse of
discretion.

YI. COMCLUSION

The Appeals Officer’'s Decision does not meet the

=23=
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requirements of NRS 233B.125. The Appeals Officer committed
reversible errors of law by not applying NAC 616C.4%0 and NRS
616C.4%0. The Appeals QOfficer’s Decision is also erronecus in
view of the reliable, probative and substantial evidence on the
whole record and results in an abuse of discretion as alleged by
the Petitioner. Finally, the Appeals Officer's refusal to take
into account her prier Decision renders a re-litigation of the
scope of the claim which is ancother reversible error of law.

WHEREFORE, the Petitioner respectfully asks that the Court
grant the Petitioner’s reguest for Judicial Review, reverse the
Appeal’s Officer’s Decision and reinstate the Hearing Officer’'s
Decision, instructing the Respondent to offer the Petitioner the
27% PPD award.
Respectfully submitted this 1"' day of February, Z2020.

THE LAW FIRM OF HERB SANTOS, JR.

225 Bouth Arlington Avenue, Suite C
Reno, MNewvada B9501

By

HERB SANTOS, JR., Esq.
Attorney for Petitioner
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VII. CERTIFICATE OF COMFLIANCE

I, HERB SANTOS, JR., ES0., hereby certify that I have read
this appellate brief and, to the best of my knowledge,
information and belief; it i3 not frivolous or interposed for any
improper purpose. I further certify that this brief complies
with the applicable Hevada Rules of BRppellate Procedure, in
particular NRAP 2ZBi(e), which requires every assertion in the
brief regarding matters in the record to be supported by
appropriate references to the record on appeal. I understand
that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the reguirements of
the Hevada Bules of Appellate Procedure.

Respectfully submitted this zgj day of PFebruary, 2020.

THE LAW FIEM OF HERB SANTOS, JR.
225 South Arlington Avenue, Suite C
Reno, Hewvada B8393501

By
HERB SANTSS, JR., ESg.
Attorney for Petitioner
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VIII. AFFIRMATION
AFFIRMATION
Fursuant to WRS Z235B.030

The undersigned does hereby certify that the preceding

document, RESPONDENT'S REPLY BRIEF, filed in case number CV18-
01683, does not contain the social security number of any person.
Respectfully submitted this y day of February, 2020.

THE LRW FIEM OF HERB SANTOS, JR.
225 South Arlington Avenue, Suite C

Reno, HTvada B9501

.

HEEB SANTOS; JR., E=g.
Attorney for Petitioner
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IX. CERTIFICATE OF MAILING

Pursuant to N.R.C.P. S5(b),

I hereby certify that I am over

the age of eighteen years, and that on this date I electronically

filed the foregoing document using the ECF system which will send

notice of filing te

Lisa Whiltshire-Alstead, ES3Q.

I alse hereby certify that I deposited for mailing at Reno,

Nevada a true and correct copy of the foregoing document

addressed to:

Lisa Wiltshire Alstead, Esq.
MCDOMALD CARARMNO, LLP
100 West Liberty Street,
Floor

Post Office Box 2670
Reno, Nevada B89505-2670

1UI:|'|

CITY of REND

Risk Management
P.O. Box 1900
Reno, Newvada B9505

CCMST
Attn: Lisza Jones
F.O. Box 20068

Rajinder Wielsen, Esqg., Appeals
Officer
Nevada Department of

Reno, Nevada B89515-006&8 Administration
1050 E. William Street, Suite
450
Carson City, NV 89701
Michelle Morgando, Esg., Patrick Gates, Director
Sr. Appeals Officer Nevada Department of
Nevada Department of Administration
Administration 215 E. Musser Street,; Suite 300
2200 8. Rancho Drive, Suite 220 |Carson City, NV 89701
Las Vegas, NV 89102
Aaron Ford, Esdq.
Office of the Attorney General
100 N. Carson Street
Carson City, NV 89701
DATED this fg ! day of February, 0.
ayné Lee
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Antorneys for Respondents
CITY OF RENO AND CANNON
COCHRAN MANAGEMENT SERVICES, INC.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOFE

W OR W W

KIMBERLY KLINE,
N Case No.: CV19-01683
Petitioner,
Dept. No.: 4

Wi,

CITY OF RENOQ; CANNON COCHRAN
MANAGEMENT SERVICES, “CCMSI™; the
STATE OF NEVADA DEPARTMENT OF
ADMINISTRATION, HEARINGS
DIVISION, an Agency of the State of Nevada;
the STATE OF NEVADA DEPARTMENT RECEIVE
OF ADMINISTRATION, AFPEALS D
DIVISION, an Agency of the State of Nevada; SEP 102019
MICH;EI.I}I;,_ MORGANDO, ESQ., Sr.
Appeals Officer; RAJINDER NIELSEN, =
ESQ., Appeals Officer, ATTORNEY R RRSr R
GENERAL AARON FORD, ESQ.,

Respondents,

STAEMENT OF INTENT TO PARTICIPATE
COMES NOW, pursuant to NRS 233B.130(3), Respondents CITY OF RENO (“CITY")

and CANNON COCHRAN MANAGEMENT SERVICES, INC. (“CCMSI"), hereby notify the

!"The City is a self-insured employer. CCMSI, the City’s third-party administrator, was not a party
to the Appeals Officer hearing and is not a real party in interest. This statement of intent to
participate identifies CCMSI out of an abundance of caution; however, CCMBEI hereby objects, and
reserves its right to challenge, Petitioner improperly naming it as a respondent in this nuttr.rAA O
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parties of their intent to participate in the above-entitled Petition for Judicial Review filed by
Petitioner on August 28, 2019.

(Pursuant to NRS 239B.030)
The undersigned does hereby affirm that the preceding does not contain the social security

number of any person.

DATED this 9 day of September, 2019,

Mevada Bar Mo, 10470

100 W. Liberty St., 10® Floor
P.O. Box 2670

Reno, Nevada §9505-2670

Attorneys for Respondents
CITY OF RENO AND CANMNON
COCHRAN MANAGEMENT SERVICES, INC.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that ] am an employee of McDONALD CARANQ LLP,
and that on the 9" day of September, 2019, I served the within STATEMENT OF INTENT TO
PARTICIPATE upon all parties registered for electrenic service through filing with the Clerk of the Court
by using the Court’s CM/ECF system. I also caused a true and correct copy of the foregoing to be deposited

with the U.S. Postal Service, postage prepaid, and mailed upon the following parties:

Herb Santos, Jr.

The Law Firm of Herb Santos, Jr.

225 8. Arlington Ave,, Suite C

Reno, NV 86501

Counsel for Petitioner, Kimberly Kline

City of Reno
PO Box 1900
Reno, NV 895035

CCMSI
P.O. Box 20068
Reno, NV 89515

Rajinder Nielsen, Esq., Appeals Officer
Nevada Department of Administration
1050 E. William Street, Suite 450
Carson City, NV §9701

Michelle Morgando, Esq., St. Appeals Officer
Nevada Department of Administration

2200 S. Rancho Drive, Suite 220

Las Vegas, NV 89102

Patrick Cates, Director

Nevada Department of Administration
515 E. Musser Street, Suite 300
Carson City, NV 89701

Aaron Ford, Esq.

Office of the Attormney General
100 N. Carson Street

Carson City, NV 89701

Aols St

ployee ofMcDonald Carano LLP

4825-7912-4644, v 1
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HERB SANTOS, IR, Esq.

State Bar No. 4376

The Law Firm of Herb Santos, Jr.
225 South Arlington Avenue, Suite C
Rene, Nevada 89501

Tel: (775) 323-5200

Attorney for Petitioner

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

KIMBERLY KLINE,

Petitioner,

Case No.:C\I \q"' D\LQ @6

Dept. No.:

Vs,

CITY OF RENO; CANNON COCHRAN
MANAGEMENT SERVICES, “CCMSI”; the
STATE OF NEVADA DEPARTMENT

OF ADMINISTRATION, HEARINGS DIVISION,
an Agency of the State of Nevada,; the STATE OF
NEVADA DEPARTMENT OF
ADMINISTRATION, APPEALS DIVISION, an
Agency of the State of Nevada; MICHELLE
MORGANDO, ESQ., Sr. Appeals Officer;
RAJINDER NIELSEN, ESQ., Appeals Officer,
ATTORNEY GENERAL AARON FORD, ESQ.,

S e N N \_/\.J\g/\_/\q—f\_/\_/\_/\./\_/\_—/v\_/u\_/

Respondents.

PETITION FOR JUDICIAL REVIEW

The Petitioner, KIMBERLY KLINE, by and through her attorney, Herb Santos, Jr., Esq., of
The Law Firm of Herb Santos, Jr., hereby petitions this court for judicial review of the Order
rendered and filed by the Department of Administration Appeals Officer on August 20, 2019 for
Claim No. 15853E839641, under Appeal Nos., 1900471-RKN, 1902049-RKN and 1802418-RKN.
A copy of the Order is attached hereto as Exhibit 1. |

The grounds upon which this review is sought are:

L. The Order rendered by the Appeals Officer prejudices substantial rights of the AA

1
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Petitioner because it is:
a. affected by error of law;
b. clearly erroneous in view of the reliable, probative and substantial evidence
on the whole record; and
C. arbitrary and capricious and based upon an abuse of discretion by the
Appeals Officer.
WHEREFORE, Petitioner prays as follows:
1. The court grants judicial review of the Order filed on August 20, 2019 by the

Department of Administration Appeals Officer;

2. The court vacate and set aside the Order issued by the Appeals Officer; and
3. For such other and further relief as the court deems just and proper.
AFFIRMATION
Pursuant to NRS 239B.03¢

The undersigned does hereby certify that the preceding document, PETITION FOR
JUDICIAL REVIEW, filed in the Second Judicial District Court of the State of Nevada, does not
contain the social security number of any person.

Respectfully submitted this & day of August, 2019.

THE LAW FIRM OF HERB SANTOS, JR.

225 South Arlington Avenue, Suite C
Reno, Nevada 89501

By:

HERB SANTOS, JR., ESQ.

AA 01
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5{b), I hereby certify that | am an employee of THE LAW FIRM OF
HERB SANTOS, JR. and that on this date, [ electronically filed the foregoing document using the

ECF system and that on this date [ served a true and correct copy of the foregoing document via

L5, Mail to the following:

Kimberly Kline
305 Puma Drive
Carson City, NV 89704

City of Reno
PO Box 1900
Reno, NV 89505

CCMSI
PO Box 20068
Reno, NY 89515

Lisa M Wiltshire Alstead, Esq.
McDonald Carano Wilson

100 W Liberty Street, 10™ Floor
Reno, NV 89501

Lisa M Wiltshire Alstead, Esqg.
McDonald Carano Wilson

PO Box 2670

Reno, NV 89503

Rajinder Nielsen, Esq., A;peals Officer
MNevada Department of Administration
1050 E. William Street, Suite 450
Carson City, NV 89701

Michelle Morgando, Esq., 8r. Appeals Officer
Nevada Depariment of Administration

2200 §. Rancho Drive, Suite 220

Las Vegas, NV 89102

Patrick Cates, Director

Nevada Department of Administration
515 E. Musser Street, Suite 300
Carson City, NV 89701

Aaron Ford, Esqg.

Office of the Attorney General
100 N. Carson Street

Carson City, NV 89701

] E‘ i
DATED this_#* ) day of August, 2019. \ &{/
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Exhibit #
Exhibit 1

INDEX OF EXHIBITS

Description

Appeals Officer Decision

# of pages

22

AA 01

|76




EXHIBIT 1

EXHIBIT 1

AA 0177



|

10
11
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
27
28

RECEIVED
AUG 21 2018 FlLEp

M OF HBJR
by LAW FIR STATE OF NEVADA G2 ¢ 750
DEPARTMENT OF ADMINISTRATION  Dipy oy,
APPEALS DIVISION APPEALS BSTR Ao
R
In the Matter of the Contested Claim No.: 15853E839641

Industrial Insurance Claim of:
Hearing Nos.: 1803718-JL
B 1803717-JL
1901522-JL

KIMBERLY KLINE, Appeal Nos. 1900471-RKN
1902049-RKN

Claimant. 1802418-RKN

APPEALS OFFICER DECISION

An appeal hearing was conducted on May 1, 2019. Claimant Kimberly Kline (“Claimant™)
was represented by Herb Santos, Jr, of the Law Firm of Herb Santos, Jr. The self-insured employer
City of Reno (“Employer”) was represented by Lisa Wiltshire Alstead of the law firm McDonald
Carano, LLP. The hearing was conducted pursuant to Chapters 616A through 617 and 2338 of
the Nevada Revised Statutes.

The issues presented in this appeal include:

1. AO1906471-RKN — The Employer’s appeal of the July 19, 2018 Hearing Officer

Decision reversing the Employer’s third-party administrator’s May 24, 2018 and June 13, 2018
determination letters. The May 24, 2018 determination letter notified Claimant that Dr. Jempsa’s
permanent partial disability (“PPD”) rating of 27% was being held in abeyance. The June 13,
2018 determination letter offered Claimant a 6% PPD award based on Dr. Betz’s reporting
agreeing with Dr. Anderson’s reporting as to appointment and offering a 6% PPD award. The
Hearing Officer Decision reversed these decisions finding no medical evidence to justify a 75%

apportionment,

2. A01902049-RKN — Claimant’s appeal of the December 27, 2018 Hearing Officer

Decision affirming and remanding Employer’s third-party administrator’s September 20,

AA 0178
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2018 determination letter offering the undisputed 6% PPD award in lump sum or installments and

21% in monthly instaltments pursuant to NRS 616C.380.
3. AQ1802418-RKN - The Employer’s appeal of the January 16, 2018 Hearing

Officer Decision remanding the December 5, 2017 determination letter awarding a 6% PPD award,
The Hearing Officer found a medical question on apportionment and ordering a second PPD
evaluation under NRS 616C.330.

The evidence presented at hearing consisted of 14 separate multipage exhibits identified
as Exhibits T through 4 (previously admitted in Appeal No. 1802418-RKN) and Exhibits A through
J marked and entered into evidence at the time of hearing. Witness testimony was provided by
Claimant. Jay Betz, M.D. was qualified as an expert and provided expert testimony. Having
reviewed the documentary evidence submitted by the parties, considered the witness and expert
testimony at the appeal hearing, and considered the arguments of counsel, the Appeals Officer

makes the following findings of fact and conclusions of law.

FINDINGS OF FACT

The Claimant worked as a parking enforcement officer for the City. On June 25, 2015, the
Claimant was injured when her work vehicle was rear ended by another vehicle. (Ex. 2, pp. 4-6.)
This was her second motor vehicle accident within a month, the first of which occurred on or
around June 3, 2015. (Ex. 2, p. 16.) Claimant’s prior injury from the first accident was nearly
resolved at the time of the second injury. ! (Bx .2, p. 16.)

The Claimant was treated at St. Mary’s Regional Medical Center for back and neck pain.
(Ex. 2, pp. 16-18.) She was diagnosed by Dr. Richard Law with an acute lumbar radiculopathy,
sprain of the lumbar spine, and acute pain the lower back. (Ex.2,p.17.) OnJuly23, 2015 , the

claim was accepted for cervical strain. (Ex. 2, p. 60.) The Claimant received medical treatment

- with Scott Hall, M.D. in addition to chiropractic care and physical therapy. (See generally Ex. 2.)

'In AO 56832-RKN, this Court found that the Claimant’s industrial claim was closed pl'emﬁlﬁlnj 79

(Ex. 1, pp. 161-170)
2

2
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On October 28, 2015, Dr. Hall found the Claimant’s condition at maximum medical
improvement, stabie not ratable, and released her to full duty with no restrictions. (Ex. 2,p.97)

On January 13, 2016, the Claimant underwent an MR, which found disc degeneration with
large disc protrusions at the C5-C6 levels resulting in complete effacement of CSF from the ventral
and dorsal aspects of the cord with severe canal stenosis. (Ex. 2, p- 110.} In AC 56832-RKN, this Court
specifically found that Dr. Hansen specifically opined that the “MRI dene at RDC confirms said impression
with two large left paracentral disc protrusions at C5-6 and C6-7 causing severe left NFS at each level,
These injuries do appear to be directly related to the recent rear-end type motor vehicle collision.” (Ex. I,
p. 167)

On March 16, 2016, Dr. Hall noted that there was no evidence of neurologic involvement
after the June 25, 2015 accident, specifically stating that the new onset of severe symptoms started
quite suddenly and it is uncertain if there is any relation to the industrial injury, also noting that
the Claimant sought treatment from an orthopedist prior to the June 2015 njury, (Ex. 2, pp. 151-
152.) Finally, Dr. Hall noted that all indications were that the Claimant had completely recovered
from the industrial injury by the end of October, 2015. (Jd)

On July 5, 2016, the Claimant saw Lali Sekhon, M.D. who recommended a C4-C5 to C6-
7 decompression and fusion surgery. (Ex. I, pp. 78-83.) On Junre 12, 2017, Dr. Sekhon performed
a C4.5, C5-6, and C6-7 anterior cervical decompression, interbody fusion. (Ex. L p. 126) On
September 11, 2017, Dr. Sekhon determined that Claimant reached maximum medical
improvement, released her fo full duty, and she was ratable. (Ex. A, p. 148.)

On November 10, 2017, Dr. Russell Anderson conducted a PPD evaluation. (Ex. 2, pp.
165-171.) Dr. Anderson concluded that the Claimant has a 25% whole person Impaininent from
the cervical spine. (Jd. at 171.) Dr. Anderson’s report further stated the Claimant had underlying
cervical spine issues that pre-date this work-related car accident and injury, specifically addressing
an MRI on Japuary 3, 2016, and radiograph reports which show cervical spine degenerative discs
with large protrusions at C5-6, C6-7, effacement of the CSF and severe canal stenosis, (/4) Dr.

Anderson stated, “It is not logical to believe that these findings are related to the car accident she

AA 0180
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was involved in 6 months earlier.” (/d at 170.) Thus, 75% of the impairment was apportioned as
non-industrial. (/d at 180-171.)

The 25% of the Claimant’s impairment that was apportioned as industrial was concluded
as such because: (i) the Claimant had no documented cervical spine injury or pain immediately
after the accident (symptoms began June 30, 2015), after that, the cervical strain could be described
as shight; (i) the findings of cervical spine spondylosis, stenosis, and disc bulges cannot be
logically attributable to this car accident/ work injury. These findings provided the indication for
fusion surgery in the cervical spiﬁe; and (i11) the Claimant had responded well to physical therapy
and medical treatment and had nearly completely resolved her cervical spine complaints prior to
December, 2015, and she had no upper extremity symptoms at the time of release from care. {id at
170.)

Finally, Dr. Anderson’s report acknowledges that the Claimant denies any prior upper
extremity symptoms before this injury, however, this work injury likely played some role in the
onset of symptoms that led to surgery, but was not the primary cause. (ld) Based on Dr.
Anderson’s review, 75% of the impairment was apportioned as non-industrial, {ld) As such, he
concluded that Claimant has a 6% whole person impairment related to the June 25, 2015 industrial
injury. (/d) Dr. Anderson is found to be credible and his reporting reliable.

On December 5, 2017, the third-party administrator issued a determination letter awarding
2 6% PPD award based on Dr. Anderson’s PPD evaluation. (Ex. 2,p. 175.) The Claimant appealed
this determination and a hearing was conducted by the Hearing Officer on J anuary 10, 2018. On
January 16, 2018, the Hearing Officer entered a Decision and Order remanding the determination
finding a medical question regarding Dr. Anderson’s 75% apportionment and 01‘der'ing a second
PPD evaluation. The Employer appealed this determination and requested a stay.

A stay was initially entered. It was subsequently lifted and a second evaluation ordered.
(Order, 3/27/18, Appeal No. 1802418-RKN.) James Jempsa, M.D. conducted the second PED
evaluation on May 8, 2018. (Ex. G, p. 13.) Dr. Jempsa found a 27% whole person impairment

and failed to address apportionment. (Ex G, p. 13.) Because apportionment was not addressed,

0181
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the third-party administrator sent a follow up request that Dr. Jempsa review Dr. Anderson’s PPD
evaluation and address apportionment. (See Ex. G, p.26.) OnMay 18,2018, Dr. Jempsa provided
an Addendum which stated, “You will need to contact Dr. Anderson concerning his rationale for
apportionment. . . the Claimant stated that she had no problems with her neck prior to her industrial
injury of June 25, 2015. I have not received any medical records prior to the industrial injury. . . it
is my opinion that apportionment is not necessary in this case.” (See id} Dr. Jempsa is found to
not be credible and his report is not given any weight. Dr. Jempsa failed to consider Claimant’s
preexisting conditions as evidenced in the medical reporting.

Subsequently, the third-party administrator sought a records review by Jay Betz, M.D. On
May 24, 2018, third-party administrator sent notice out to the Claimant that it is holding the PPD
award in abeyance pending Dr. Beiz’s review. The Claimant appealed this determination and it is
the subject of this appeal.

On June 4, 2018, Dr. Betz provided his review. (Ex. H, pp. 6.) Dr. Betz noted that both
Dr. Anderson and Dr. Jempsa agreed there is 12% whole person impairment utifizing Table 15-7
and that there was a 1% whole person impairment for sensory deficit in the left C6 distribution.
{(Ex. G at p. 4.) However, there was a large discrepancy between the active range of motion
findings. Dr. Betz continued on stating that Dr. Jempsa provided no discussion or explanation for
the substantial variation, and it is well recognized that patients learn from prior rating experiences,
particularly when findings ave “under the influence of the individual,” such as active range of
motion. (Ex. G. at p. 4.) Dr. Betz states that, absent an objective basis for the variation, Dr.
Anderson’s range of motion findings should have priority. (Ex. G. atp. 5.)

Dr. Betz’s records review report specifies the medical evidence confirming Claimant had
a preexisting condition:

Dr. Anderson correctly points out that the patient’s cervical pathologies
were primarily degenerative in nature and preexisting. This conclusion is further
supported by Dr. Hall’s opinion on March 16, 2016, in which he noted Ms. Kline’s
cervical symptoms were initially consistent with a sprain strain and that she
recovered completely from the industrial injury with conservative treatments by the
end of October 2015. He goes on to conclude that there is no objective evidence to
connect the patient’s significant MRI findings of January 13, 2016 with thefA A 0 1
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industrial injury. It is also informative that Ms. Kline had no symptoms or
examination findings of neck injury at time of her initial presentation fo the ER and
was not found to have acute injury related pathologies on MRI.

If the occupational incident had significantly aggravated the patient’s
preexisting pathologies, the development of radiculopathy symptoms and findings
would be expected in the first few days or weeks and not 5 months later.
Consequently, it is likely that the patient’s radicular symptoms were the result of a
natural progression of her significant multilevel degenerative changes rather than
the [industrial] injury.

(Ex. Gatp. 5)

Dr. Betz’s record review also confirms that Claimant had a non-industrial car accident
several months prior to the car accident that is subject to this industrial injury. (Ex.Gatp. 1) An
MRI taken 2 month prior to the industrial injury confirmed the herniated disc at L3-4 and L4-5 had
nearly resolved in the intervening period. (Ex. G at p. 2.) Claimant’s symaptoms reported after her
the June 25, 2015 second auto accident were complaining of neck, upper back and low back pain.
(Ex. Gatp.2.) Healso reported that Claimant’s January 13, 2016 MRI scan of her cervical spine
was remarkable for disc degeneration with large disc protrusions at C5-6 and C6-7. {ld) Dr.Betz
reported that Claimant’s neurosurgical consultation with Dr. Sekhon indicated the Claimant had
preexisting spondylosis C4 through C7 with cord compression C5-6 and C6-7, mobile
spondylolisthesis at C4-5 and failed conservative therapy. (Jd) Further, the accident exacerbated
her underlying stenosis. (J4) Dr. Betz reviewed the April 21, 2017 x-rays showing “mild disc
space narrowing and facet degenerative changes of the lower cervical spine with development of
retrolisthesis of 2 millimeters C4 on 5 and | millimeters C6 on 7.” (Ex. Gatp. 3.) AnMRIon
the same day showed moderate posterior disc osteophyte complex through C4 through C6 resulting
in mass effect upon the ventral spine cord and moderate to severe central canal stenosis.” {id)

Ultimately, Dr. Betz agreed with Dr. Anderson’s findings of apportionment noting Dr.
Anderson’s conclusions “are well supported by the medical record, known pathofogies, AMA
guides and Nevada Administrative Code.” (Ex. G at p. 5.) Based on Dr, Betz’s assessment, on

June 13, 2018 third-party administrator issued a determination offering the Claimant a 6% PPD
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award consistent with Dr. Betz and Dr. Anderson’s findings. The Claimant appealed this
determination as well and it is also the subject of this appeal. (Ex. D, p. 10.)

A hearing was conducted before a Hearings Officer on July 12, 2018 addressing both the
third-party administrator’s May 24, 2018 and June 13, 2018 determinations. (Ex.D,p. 1.) The
Hearing Officer found that no evidence has been presented to justify 75% apportionment and the
Claimant is entitled to the 27% PPD award determined by Dr. Jempsa. (/d.) The Employer
appealed this decision.

At the appeal hearing on May 1, 2019, witness testimony was provided by Claimant. Dr.
Betz was found to be-a qualified and admitted as an expert. Dr. Betz testified that Claimant had
cervical pathologies were primarily degenerative in nature and preexisting including the
Claimant’s spondylitis and stenosis. Dr. Betz explained that Claimant’s MRI revealed moderate
posterior disc osteophyte complex through C4 through C6. He testified that osteophytes take years
if not decades to develop. Dr. Betz opined that neither the first car accident several menths before
the industrial injury, nor the second car accident causing the industrial injury could have caused
osteophytes which take years to develop. Dr. Betz further testified that if the car accident was the
cause of Claimant’s resulting conditions, as opposed to aggravation of a preexisting condition, the
symptoms would have been immediate as to a gradual onset. Dr. Betz also testified as to each
historical record, diagnosis, x-ray, and MRI that he relied upon to determine apportionment.

The Appeals Officer finds Dr. Betz to be a credible witness and his testimony is given great
weight. Dr. Betz’s testimony was uncontroverted at hearing and no opposing or contradicting
expert witness testimony was provided.

Any finding of facts if appropriate shall be construed as conclusions of law, and any
conclusions of law if appropriate shall be construed as findings of fact.

Iy

i
CONCLUSIONS OF LAW

1. Employer’s Appeal Regarding a Second PPD Evaluation Has Been Resolved.

AA 0184
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Appeal No. 1802418-RKN involves the Employer’s appeal of the January 16, 2018
Hearing Officer Decision regarding the December 35,2017 determination letter awarding CIaimént
a 6% PPD award. In this decision, the Hearing Officer remanded the determination letter finding

a medical question on apportionment and ordering that a second PPD evaluation be conducted

pursuant to NRS 616C.330. (Ex. 2,p. 1.)
NRS 616C.330(3) provides:

If necessary to resolve a medical question concerning an injured
employee’s condition or to determine the necessity of treatment for which
authorization for payment has been denied, the hearing officer may order an
independent medical examination, which must not involve treatment, and refer the
employee to a physician or chiropractor of his or her choice who has demonstrated
special competence fo treat the particular medical condition of the empioyee,
whether or not the physician or chiropractor is on the insurer’s panel of providers
of health care. If the medical question concerns the rating of a permanent disability,
the hearing officer may refer the employee to a rating physician or chiropractor.
The rating physician or chiropractor must be selected in rotation from the list of
qualified physicians and chiropractors maintained by the Administrator pursuant to
subsection 2 of NRS 616C.490, unless the insurer and injured employee otherwise
agree to a rating physician or chiropractor. The insurer shall pay the costs of any
medical examination requested by the hearing officer.

The Employer argued that the applicable statute where a claimant wants a second PPD
evaluation and disagrees with the first PPD evaluation is NRS 616C.100. This statute provides:

If an injured employee disagrees with the percentage of disability determined by a
physician or chiropractor, the injured employee may obtain a second determination
of the percentage of disability. If the employee wishes to obtain such a
determination, the employee must select the next physician or chiropractor in
rotation from the list of qualified physicians or chiropractors maintained by the
Administrator pursuant to subsection 2 of NRS 616C.490. If a second
determination is obtained, the injured employee shall pay for the determination, I
the physician or chiropractor selected to make the second determination finds a
higher percentage of disability than the first physician or chiropractor, the injured
employee may request a hearing officer or appeals officer to order the insurer to
reimburse the employee pursuant to the provisions of NRS 616C.330 or 616C 360,

The Employer appealed this decision and sought a stay, challenging the Hearing Officer’s
statement that he “finds a medical question regarding Dr. Anderson’s 75% apportionment.” The

Claimant submitted no medical evidence in support of her appeal from the determination Jetter.
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With no conflicting medical evidence to contradict the records reviewed and relied upon by Dr.
Anderson or the findings in his PPD evaluation, the Employer argued it was improper to order a
second PPD evaluation pursuant to NRS 616C.336(3) as no medical question was established by
the Claimant. Rather, the Claimant sifnpiy disagreed with the percentage of disability as
determined by the rating physician. NRS 616C.100 provides for exactly this scenario. “If the
injured employee disagrees with the percentage of disability determined by a physician or
chiropractor, the injured employee may obtain a second determination of the peicentage of
disability.” NRS 616C.100(1) (emphasis added). A stay pending the appeal hearing was entered.

Subsequently, the stay was lifted by the Appeals Officer. Pursuant to an order dated March
27,2018, the Employer was ordered to schedule a second PPD evaluation. (Order, 3/27/18, Appeal
No. 1802418-RKN.) Dr. Jempsa was chosen off the rotation list. (See Ex. 3,p. 1.} On May 8,
2018, Dr. Jempsa peirformed his PPD evaluation. (Ex. G at pp. 2-13.) His PPD evaluation report
was issued on May 14, 2018. (Id) With this second PPD evaluation having been ordered by the
Appeals Officer, the issue on appeal in Appeal No. 1802418-RKN has been rendered moot. The
Appeals Officer concludes that this appeal has been resolved by interim order requiring the
Employer to schedule and pay for a second PPD evaluation with Dr. J empsa. Therefore, there are
no additional issues for this appeal to be resolved at hearing and the appeal is rendered moot with

the completion of the evaluation by Dr. Jempsa.

1L Claimant’s Appeal Regarding the Award of The Undisputed 6% PPD Award has
Been Resolved.

Appeal No. 1902049-RKN involves the Claimant’s appeal of the December 27, 2018
Hearing Officer Decision affirming and remanding Employer’s third-party administrator’s
Septernber 20, 2018 determination letter offering the undisputed amount of the PPD award, 6%,
in lump sum or installments and the remaining disputed amount of the PPD award, 21%, in
instaliments pursuant to NRS 616C.380.

NRS 616C.380(1) provides, “[i]f a hearing officer, appeals officer or district court renders

a decision on a claim for compensation and the insurer or employer appeals that decision, but is

unable to obtain a stay of the decision: (a) Payment of that portion of an award for a perAAmQj
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partial disability which is contested must be made in installment payments until the claim reaches
final resolution.”

On January 24, 2019, following entry of the Hearing Officer Decision, the parties discussed
the proper calculation of the lump sum and instaliment payments pursuant to NRS 616C.380. (Ex.
F, p. 1.) The parties reached an agreement as to the calculation and a new determination letter was
entered wherein Employer’s third-party administrator was to initiate installment payments on the
27% due to Claimant’s affirmation that she would not be electing 2 lump sum payment. (/&) This
determination letter resolved the issue presented by the December 27, 2018 Hearing Officer
Decision and underlying determination letter. Claimant did .not appeal the Janvary 24, 2019
determination letter reflecting the parties’ agreement on payment of instaliments pending litigation
pursuant to NRS 616C.380. As such, the Appeals Officer concludes that Appeal No. 1902049-
RKN is rendered moot by the subsequent determination letter dated January 24, 2019. With no
appeal having been filed, a final determination has been entered and Employer, through its third-
party administrator, properly commencing payment of the 27% PPD award in dispute upon
Claimant’s election to not seek a Jump sum payment, this payment is proper and consistent with

NRS 616C.380,
II. The Claim Was Properly Closed With 2 6% PPD Award and Apportionment.

Appeal No. 1900471-RKN is the Employer’s appeal of the Hearing Officer Decision dated
July 19, 2018, reversing its third-party administrators May 24, 2018 and June 13, 2018
determination letters. (Ex. D, p.1.) The May 24, 2018 determination letter notified Claimant that
Dr. Jempsa’s PPD evaluation with a 27% WPI was being held in abeyance. (Ex. D, p. 9.) The
June 13, 2018 determination letter notified Claimant that Dr. Betz, in his records review repott,
agreed with Dr. Anderson that PPD should be apportioned and offered the 6% PPD award. (Ex.
D, p. 10.) The disputed Hearing Officer Decision reversed these two determinations finding no

medical evidence to justify 75% apportionment.

A. The Medical Evidence Established a Preexisting Condition.

NAC 616C.490 provides regarding apportionment:

10
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1. If any permanent impairment from which an employee is suffering

following an accidental injury or the onset of an occupational disease is due in part
to the injury or disease, and in part to a preexisting or intervening injury, disease or
condition, the rating physician or chiropractor, except as otherwise provided in
subsection 8, shall determine the portion of the impairment which is reasonably
altributable to the injury or occupational disease and the portion which is
reasonably attributable 1o the preexisting or intervening injury, disease or
condition. The injured employee may receive compensation for that portion of his
or her impairment which is reasonably attributable to the present industrial injury
or occupational disease and may not receive compensation for that portion which
is reasonably affributable to_the preexisting_or intervening injury. disease or
condition. The injured employee is not entitled to receive compensation for his or
her impairment if the percentage of impairment established for his or her
preexisting or intervening injury, disease or condition is equal to or greater than the
percentage of impairment established for the present industrial injury or
occupational disease.
2. Except as otherwise provided in subsection 8, the rating of a permanent
partial disability must be apportioned if there is a preexisting permanent
impairment or intervening injury, disease or condition, whether it resulted from
an industrial or nonindustrial injury, disease or condition.

Emphasis added.

Here, the medical evidence establishes that the Claimant had a preexisting condition which
mandates the rating physician to apportion under NAC 616C.490(1). As identified by Dr.
Anderson and Dr. Betz, the medical reporting in this case reflects the Claimant’s history of
preexisting cervical problems including the January 13, 2016 MRI and radiographic reports
showing cervical spine degenerative discs with large protrusions at C5-6, C6-7, effacement of the
CSF, and severe stenosis. (Ex. 1, p. 41.) Dr. Betz confirms that Dr. Anderson correctly points out
that the “patient’s cervical pathologies were primarily degenerative in nature and preexisting. This
conclusion is further supported by Dr. Hall’s opinion on March 16, 2016, in which he noted Ms.
Kline’s cervical symptoms were initially consistent with a sprain strain and that she recovered
completely from the industrial injury with conservative treatments by the end of October 2015.
He goes on to conclude that there is no objective evidence to connect the patient’s significant MRI
findings of January 13, 2016 with the industrial injury. It is also informative that Ms. Kline had no

symptoms or examination findings of neck injury at time of her initial presentation to the ER and

was not found to have acute injury related pathologies on MRL” (Ex. G at p. 5.) )
AA 0188
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Dr. Betz also opined that ‘{i}f the occupational incident had significantly aggravated the
patient’s preexisting pathologies, the development of radiculopathy symptoms and findings would
be expected in the first few days or weeks and not 5 months later. Consequently, it is likely that
the patient’s radicular symptoms were the result of a natural progression of her significant
multilevel degenerative changes rather than the [industrial] injury.” (Ex. G at p. 5

Additionally, Dr. Betz reported that there is “no objective evidence to connect the
significant MRI findings of January 13, 2016 with the industrial injury.” (Ex. 1, p. 181.) He
indicates that “{r]epeat x-rays on April 21, 2017 show mild disc space narrowing and facet
degenerative changes of the lower cervical spine with development of retrolisthesis of 2
millimeters C4 on 5 and I millimeters C6 on 7.” He also notes the Claimant showed improvement
and physical therapy was recommended. Dr. Betz reported that Claimant’s neurosurgical
consultation with Dr. Sekhon indicated the Claimant had preexisting spondylosis C4 through C7
with cord compression C5-6 and C6-7, mobile spondylolisthesis at C4-5 and failed conservative
therapy. (/d.) Further, the accident exacerbated her underlying stenosis. (Jd.) Dr. Betz reviewed
the April 21, 2017 x-rays showing “mild disc space narrowing and facet degenerative changes of
the lower cervical spine with development of retrolisthesis of 2 millimeters C4 on 5 and 1
millimeters C6 on 7.” (Ex. G at p. 3.) An MRI on the same day showed moderate posterior disc
osteophyte complex through C4 through C6 resulting in mass effect upon the ventral spine cord
and moderate to severe central canal stenosis.” (/d)

Dr. Betz’s record review also confirms that Claimant had a non-industrial car accident
several months prior to the car accident that is subject to this industrial injury. (Ex. G, p. 1.) An
MRI taken a month prior to the industrial injury confirmed the herniated disc at 13-4 and 14-5 had
nearly resolved in the intervening period. (Ex. G, p. 2.) Claimant’s symptoms reported after her
the June 25, 2015 second auto accident were complaining of neck, upper back and low back pain.
(Ex. G, p. 2.

Dr. Betz testified as an expert at the hearing and further expanded upon his medical

opinion. He explained that if the occupational incident had significantly aggravated the patient’s
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preexisting pathologies the development of radiculopathy symptoms and findings would be
expected in the first few days or weeks, not five months later. Dr. Betz concludes that the
Claimant’s need for surgery was primarily the result of preexisting pathologies. Absent those
preexisting pathologies the patient would not have been a candidate for multilevel cervical
discectomy and fusion. It is the fusion that now forms the basis for the patient’s substantial
permanent partial impairment. He testified that the level of fusion had by Claimant is the most
common performed for degenerative conditions. He also testified that a neck fusion is not done
for a cervical strain but rather only for significant cervical issues.

Dr. Betz further testified that Claimant’s April 21, 2017 MRI revealed osteophytes. He
explained that osteophytes take years if not decades to develop. Therefore, this condition was not
caused by either car accident but rather is a preexisting condition that developed over time.

Dr. Betz confirmed in his report and in his testimony that he reviewed all medical reporting
including Dr. Men-Muir’s reporting from June 25, 2015, Dr. Hall’s reporting from June 30, 2015
and reporting releasing Claimant on October 30, 2015. He testified he reviewed the January 13,
2016 MRI which showed remarkable disc degeneration with large disc protrusions at C5-6 and
C6-7. He testified that Claimant had advanced degenerative spondylosis at multiple levels and
underlying stenosis. He testified that he reviewed Dr. Sekhon’s reporting including the July 5,
2016 report addressing Claimant’s preexisting spondylosis at C4 through C7 and undexlying
stenosis.

Dr. Betz testified that he reviewed the April 21, 2017 repeat MR and x-rays which revealed
moderate posterior disc osteophyte complex at C4 through C6 resulting in mass effect upon the
ventral spinal cord and moderate to severe central canal stenosis. He further reviewed the
reporting from Dr. Sekhon’s June 12, 2017 surgical report for the anterior cervical decompression
C4 through C7 followed by interbody fusion.

Based on the medical reporting of Dr. Betz and Dr. Anderson, along with the expert

testimony of Dr. Betz, the Appeals Officer concludes that the medical evidence establish Claimant
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had a preexisting condition. Dr. Betz and Dr. Anderson are found to be credible and their opinions
given the most weight.

No expert testimony was provided at hearing to contradict Dr. Betz. Further, while
Claimant relies on Dr. Jempsa’s reporting, the reporting is flawed. Dr, Jempsa reports that there
are no prior records or ratings of the Claimant establishing a preexisting condition. As explained
by Dr. Betz, this opinion is misplaced. Prior records or ratings are not necessary to establish a
preexisting condition. He identified that page 2 of Chapter 1 of the AMA Guides, Fifth Edition,
defines “impairment” as the loss of use or derangement of body part. There is no requirement that
there be a “ratable impairment”. NAC 616C.490 further confirms it is impairment, not ratable
impairment, that is evaluated. In addition, the case Ransier v. SIIS, 104 Nev. 742, 744, 766 P. 2d
274, 275 (1988) also confirms it is appropriate to use medical records arising after the industrial
injury to establish a preexisting condition when no records prior to the injury exist. /d (finding
that although no documents existed concerning Ransier’s prior injury, both treating physicians
found Ransier’s two injuries to be distinguishable with a twisted knee differing greatly from
osteoarthritic degeneration; competent evidence supported the physician’s decision to apportion
the two injuries). For this reason, Dr. Jempsa’s PPD evaluation and addendum are flawed. Dr.
Jempsa is not credible. He failed to consider the medical evidence establishing a preexisting
condition.

Thus, based on all the medical evidence presented, and additionally the medical evidence
reviewed and identified by Dr. Betz and Dr. Anderson establishing a preexisting condition, the
Appeals Ofﬁcer concludes that apportionment was required in this case pursuant to NAC
616C.490(1). NAC 616C.490(1) mandated that the rating physician “shall determine the portion
of the impairment which is reasonably attributable to the injury or occupational disease and the
portion which is reasonably attributable to the preexisting or intervening injury, disease or
condition.” NAC 616C.490(2) requires that “the rating of a permanent partial disability must be

apportioned if there is a preexisting permanent impairment or intervening injury.” Claimant was
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no entitled to compensation for the portion of impairment “which is reasonably attiibutable to the
preexisting or intervening injury, disease or condition.” NAC 616C.490(1).

B. It was Proper to Determine Apportionment Based on the Medical Records.

NAC 616C.490(5)-(6) provides:

5. Ifprecise information is not available, and the rating physician or chiropractor
is unable to determine an apportionment using the Guides as set forth in subsection
4, an apportionment may be allowed if at least 50 percent of the total present
impairment is due to a preexisting or Intervening injury, disease or condition. The
rating physician or chiropractor may base the apportionment upon X-rays,
historical records and diagnoses made by physicians or chiropractors or records of
treatment which confirm the prior impairment.

6. If there are preexisting conditions, including, without limitation, degenerative
arthritis, rheumatoid variants, congenital malformations or, for claims accepted
under NRS 616C.180, mental or behavioral disorders, the apportionment must be
supported by documentation concerning the scope and the nature of the impairment
which existed before the industrial injury or the onsét of disease.

7. A rating physician or chiropractor shall always explain the underlying basis of
the apportionment as specifically as possibie by citing pertinent data in the health
care records or other records.

As detailed in the above subsection, both Dr. Anderson and Dr. Betz in the medical
reporting, and Dr. Betz in his expert testimony, identified the x-rays, MRlIs, historical records and
diagnoses which established a prior impairment. This documentation supported the scope and
nature of the impairments identified to be preexisting. Dr. Betz explained that medical records he
reviewed showed that when Claimant initially treated with Dr. Hall, she complained of neck issues
that resolved. Months later, she had new radiculopathy mdicating a nerve root deficit. The new
symptoms were consistent with compressed root nerves, disc osteophyte complex, and the
combined pathologies with discs and growths compressed the spinal cord causing stenosis or
narrowing.  The fusion performed by Dr. Sekhon removed the osteophytes and fused the disc
space, this addressed Claimant’s pain by relieving pressure on the nerves.

At the hearing, in addition to identifying all medical records, MRIs, x-rays, historical
records and diagnoses relied upon, relied upon, Dr. Betz testified as to how this medical

documentation concerned the scope and nature of the impairment that existed before the industrial

injury. Dr. Betz identified that the nature of the impairment is advanced degenerative SponAyRsiO 192
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at multiple levels, stenosis, and osteophytes. This is reflected MRI and x-ray dated April 21, 2017
and further in Dr. Sekhon’s July 5, 2016 medical reporting. He explained the scope was based on
the medical reporting was severe, multi-level, and involved neurological compromise. He
concluded that the present impairment was due at least 50% to Claimant’s preexisting impairment.

As such, the Appeals Officer concludes that Dr. Anderson and Dr. Betz in their medical
reporting, and Dr. Betz in his expert testimony, established under NAC 616C.490(5) that at least
50% of the Claimant’s impairment was due to the preexisting condition. Dr. Anderson and Dr.
Betz further established that apportionment for the impairment is supported the medical
documentation concerning the nature and scope of the impairment as required by NAC
616C.490(6). These medial opinions and the expert testimony are found credible and satisfy the
requirements under NAC 616C.490(5)-(6) for appointment. Both physicians further explained the
underlying basis for the apportionment by citing pertinent data and medical records in support of
their apportionment analysis. Dr. Betz provided detailed expert testimony as to each record relied
upon and how that contributed to his apportionment analysis. For these reasons, NAC 616C.490(7)
has also been satisfied by the medical evidence and expert testimony of Dr. Betz. Finally, Dr.
Betz provided credible expert testimony confirming that his apportionment analysis also satisfied
the requirements of the AMA Guides at page 11. Dr. Betz verified there was documentation of
the prior factor, that the current impairment is greater as a result of the prior factor, and that there
1s evidence indicating the prior factor causes or contributed to the present impairment based on a
reasonable probability.

The Appeals Officer further concludes that Dr. Anderson and Dr. Betz correctly relied on
the medical evidence to determine that apportionment was required in this claim. Claimant’s
argument that there was an obligation for these physicians to consider prior legal decisions or legal
determinations made by the Appeals Officer for this Claimant, and to ignore certain medical
evidence as part of their apportionment analysis, is unsupported by, and contrary to, NAC
616C.490. Dr. Anderson and Dr. Betz properly looked to the medical evidence as required by

NAC 616C.490(5)-(6) to determine apportionment was necessary in this case.
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The Appeals Officer concludes that Dr. Anderson’s apportionment of the Claimant’s
present impairment as 75% non-industrial and 25% industrial was proper and credible. Dr. Betz
in his medical records review, and in his expert testimony, likewise confirmed he agreed with Dr.
Anderson’s apportionment of the impairment as 75% non-industrial and 25% industrial. Dr. Betz’s
testimony was uncontroverted, credible and reliable.

Finally, Dr. Jempsa’s PPD evaluation is given no weight and is found to be erroneous for
multiple reasons. First, as identified by Dr. Betz, Dr. Anderson’s and Dr. Jempsa’s PPD
evatuations both utilized a range of motion method and both agreed there is a 12% whole person
impairment utilizing Table 15-7 and both conclude there was 1% whole person impairment for
sensory deficit in the left C6 distsibution. However, the large discrepancy exists on range of

motion findings of Dr. Anderson of 7% versus that of Dr. Jempsa of 16%. Dr. Betz testified that

the AMA Guides (which must be followed in a PPD evaluation pursuant to NRS 616C.490) dictate

in this situation. He states that at page 399 of the Guides, ““the physician should seek consistency
when testing active motion . . .Tests with inconsistent results should be repeated. Results that
remain inconsistent should be disregarded.” He goes on to explain that a physician must recognize
findings can be subjective under the influence of the individual and that “[i]t is well recognized
that patients learn from prior rating experience” and that this can have a great effect on findings
the individual can contro} such as range of motion testing. This calls question to the findings by
Dr. Jempsa.

Dr. Betz also identifies that Dr. Jempsa’s evaluation is questionable due to the failure to
address apportionment. He notes that Dr. Anderson “correctly points out that the patient’s cervical
pathologies were primarily degenerative in nature and preexisting.” This is supported by the
Claimant’s complete recovery from the industrial injury. “If the occupational incident had
significantly aggravated the patient’s preexisting pathologies the development of radiculopathy
symptoms and findings would be expected in the first few days or weeks, not 5 months later.” Dr.
Betz concludes that the Claimant’s need for surgery “was primarily the result of preexisting

pathologies. Absent those preexisting pathologies the patient would not have been a candidate for
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multilevel cervical discectomy and fusion. It is the fusion that now forms the basis for the patient’s
substantial permanent partial impairment.”

Dr. Jempsa in his addendum stated that he did not apportion because the “claimant stated
that she had no problems with her neck prior to her industrial injury on June 25, 2015. [ have not
received any medical records prior to the industrial injury of June 25, 2015.” (Ex.[,p. 164.) As
identified by Dr. Betz, the AMA Guides have no limitation that the medical records must pre-daté
the industrial injury or that an impairment rating have occurred. Rather, a physician must simply
look for impairment and this can be evidenced in records post-dating the industrial injury. This is
consistent with NAC 616C.490 which likewise looks to “impairment” based on the medical
records with no requirement for a rating or for the records to pre-date the industrial injury. Ransier
confirms apportionment is proper for a prior injury even when no prior rating or documents on the
preexisting condition. Ransier, 104 Nev. at 744, 766 P.2d at 275. As detailed in Dr. Anderson’s
and Dr. Betz’s reports, and Dr. Betz’s testimony, the medical evidence depicts stenosis,
spondylitis, and osteophytes which take years if not decades to form. These preexisting conditions
were identified in the medical reporting. Dr. Jempsa’s PPD evaluation and addendum are found
not credible and contrary to the medical evidence and applicable law on apportionment. Dr.
Jempsa’s PPD rating of 27% is inconsistent with the medical reporting and fails to apportion as
mandated by NAC 616C.490.

The Appeals Officer concludes that Dr. Anderson’s and Dr. Betz’s apportionment of the
25% whole person impairment as 75% non-industrial and 25% industrial is proper. The Claimant
is entitled to a 6% PPD award after apportionment. The claim properly closed as of the date of
Dr. Jempsa’s PPD evaluation on May 8§, 2018. Claimant is entitled to no additional benefits,
medical treatment or compensation. Both the May 24, 2018 and June 13, 2018 determination
letters are proper and affirmed. The July 19, 2018 Hearing Officer Decision is reversed,

IV.  Apportionment is Required Under the Law of the Case
In a prior decision, Appeal No. 56832-RKN, the Appeals Officer determined the industrial

injury aggravated a preexisting condition applying NRS 616C.175(1). The fact that the prior
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decision concluded there was an aggravation of a preexisting condition does not preclude
apportionment in a PPD evaluation of an impairment related fo a preexisting condition. In fact,
NRS 616C.490 and NAC 616C.490 apportionment of impairment related to a preexisting
condition. Dr. Betz credibly testified that the industrial injury could not be the sole cause of
Claimant’s present impairment. Rather, Claimant that preexisting conditions and degenerative
conditions that also contributed to Claimant’s present impairment. Therefore, the Appeals Officer
concludes that this decision is consistent with the law of the case set forth in the prior decision and
that there must be apportionment in the PPD evaluation.
V. Claimant Shall Pay For Her Portion of the Expert Fees Incurred at Hearing

Prior to the appeal hearing, Claimant noticed the deposition of Dr. Betz. That deposition
was continued multiple times by Claimant. The Claimant contended that the delay was due to the
written discovery received by the Employer regarding their use of Dr. Betz as an expert.
Ultimately, Claimant elected to question Dr. Betz at the time of hearing. The parties were each
given equal time to examine and cross-examine Dr. Betz. Claimant elected to exceed her allotted
time on cross-examination of Dr. Betz and agreed to pay for half of his fees incuired over the
allotted time. The parties were ordered to share a half hour of Dr. Betz’s time. Dr. Betz’s rate for
testimony is $750/hour. Therefore, Claimant’s half of an half hour of time is $187.50. Claimant
1s hereby ordered to reimburse Employer’s third-party administrator, CCSMI, within ten (10) days

of entry of this order, for expert fees paid to Dr. Betz in the amount of $187.50.

DECISION
As to Appeal No. 1900471-RKN, the Hearing Officer Decision dated July 19, 2018 is
hereby REVERSED. The underlying determinations dated May 24, 2018 aﬁd June 13, 2018 are
AFFIRMED. Employer’s third-party administrator properly offered Claimant a 6% PPD award
following apportionment of the 25% PPD award as 75% non-industrial and 25% industrial, based

on Dr. Anderson’s PPD evaluation and Dr. Betz’s records review report.
p
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As to Appeal No. 1902049-RXN, this appeal is found to be resolved and the issue deemed
moot pursuant to the parties” agreement as to payment of the instaliment payments pursuant to
NRS 616C.380. The determination letter dated January 24, 2019 reflecting the parties’ agreement
was not appealed and is considered a final determination resolving the issue on appeal.

As to Appeal No. 1802418-RKN, the appeal is found to be resolved and the issue deemed
moot pursuant to the Appeals Officer’s Order Lifting the Stay and directing a second PPD
evaluation. The completion of the second PPD evaluation by Dr. Jempsa resolved the issue on
appeal rendering the appeal moot.

The claim was properly closed as of the May 8, 2018 date of Dr. Jempsa’s PPD evaluation.
Claimant was properly awarded a 6% PPD award, following apportionment of the 25% PPD award
by Dr. Anderson, and as affixmed by Dr. Betz, which apportioned the whole person impairment as
75% non-industrial and 25% industrial. The Claimant may elect to accept her 6% PPD award in
lunp sum as awarded in the affirmed June 13, 2018, if she desires. Installment payments made
since the date of offer can be properly deducted. The Insurer shall issue a lump sum offer with an
updated calculation setting forth such deductions for installments paid.

Iy
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Claimant shall pay to Employer, through payment to third-party administrator, within ten

days from the date of this order, the amount of $187.50 for expert fees incurred on behalf of

Claimant at the appeal hearing.

DATED this a{'%l/l/o\f August, 2019 .
Q@/YV\LQ(/UL QZLL ~k}&\

APPEALS OFFICER

Submitted by:
LISA WILTSHIRE ALSTEAD

MCDONALD CARANO LLP AA 0197
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100 West Liberty St., 10" Floor
Reno, Nevada 89501

Notice: Pursuant to NRS 233B.130 should any party desire to appeal this final decision of the
Appeals Officer, a Petition for-Judicial Review must be filed with the district court within thirty

(30) days after sexrvice by mail of this Decision.
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In the Matter of the Contested Claim No.: 15853E839641
Industrial Insurance Claim of:
Hearing Nos.: 1803718-JL
1803717-JL
1901522-JL

KIMBERLY KLINE, Appeal Nos. 1900471-RKN
1902049-RKN
Claimant. 1802418-RKN

APPEALS OFFICER DECISION

An appeal hearing was conducted on May 1,2019. Claimant Kimberly Kline (“Claimant™)
was represented by Herb Santos, Jr. of the Law Firm of Herb Santos, Jr. The self-insured employer
City of Reno (“Employer”) was represented by Lisa Wiltshire Alstead of the law firm McDonald
Carano, LLP. The hearing was conducted pursuant to Chapters 616A through 617 and 233B of
the Nevada Revised Statutes.

The issues presented in this appeal include:

1. A0O1900471-RKN — The Employer’s appeal of the July 19, 2018 Hearing Officer
Decision reversing the Employer’s third-party administrator’s May 24, 2018 and June 13, 2018
determination letters. The May 24, 2018 determination letter notified Claimant that Dr. Jempsa’s
permanent partial disability (“PPD”) rating of 27% was being held in abeyance. The June 13,
2018 determination letter offered Claimant a 6% PPD award based on Dr. Betz’s reporting
agreeing with Dr. Anderson’s reporting as to appointment and offering a 6% PPD award. The
Hearing Officer Decision reversed these decisions finding no medical evidence to justify a 75%
apportionment.

2. A0O1902049-RKN - Claimant’s appeal of the December 27, 2018 Hearing Officer

Decision affirming and remanding Employer’s third-party administrator’s September 20,
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2018 determination letter offering the undisputed 6% PPD award in lump sum or installments and
21% in monthly installments pursuant to NRS 616C.380.

3. AO1802418-RKN — The Employer’s appeal of the January 16, 2018 Hearing
Officer Decision remanding the December 5, 2017 determination letter awarding a 6% PPD award.
The Hearing Officer found a medical question on apportionment and ordering a second PPD
evaluation under NRS 616C.330.

The evidence presented at hearing consisted of 14 separate multipage exhibits identified
as Exhibits 1 through 4 (previously admitted in Appeal No. 1802418-RKN) and Exhibits A through
J marked and entered into evidence at the time of hearing. Witness testimony was provided by
Claimant. Jay Betz, M.D. was qualified as an expert and provided expert testimony. Having
reviewed the documentary evidence submitted by the parties, considered the witness and expert
testimony at the appeal hearing, and considered the arguments of counsel, the Appeals Officer
makes the following findings of fact and conclusions of law.

FINDINGS OF FACT

The Claimant worked as a parking enforcement officer for the City. On June 25, 2015, the
Claimant was injured when her work vehicle was rear ended by another vehicle. (Ex. 2, pp. 4-6.)
This was her second motor vehicle accident within a month, the first of which occurred on or
around June 3, 2015. (Ex. 2, p. 16.) Claimant’s prior injury from the first accident was nearly
resolved at the time of the second injury. ! (Ex .2, p. 16.)

The Claimant was treated at St. Mary’s Regional Medical Center for back and neck pain.
(Ex. 2, pp. 16-18.) She was diagnosed by Dr. Richard Law with an acute lumbar radiculopathy,
sprain of the lumbar spine, and acute pain the lower back. (Ex. 2, p. 17.) On July 23, 2015, the
claim was accepted for cervical strain. (Ex. 2, p. 60.) The Claimant received medical treatment

with Scott Hall, M.D. in addition to chiropractic care and physical therapy. (See generally Ex. 2.)

' In AO 56832-RKN, this Court found that the Claimant’s industrial claim was closed prematurely.
(Ex. 1, pp. 161-170.)
2
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On October 28, 2015, Dr. Hall found the Claimant’s condition at maximum medical
improvement, stable not ratable, and released her to full duty with no restrictions. (Ex. 2, p. 97.)

On January 13, 2016, the Claimant underwent an MRI, which found disc degeneration with
large disc protrusions at the C5-C6 levels resulting in complete effacement of CSF from the ventral
and dorsal aspects of the cord with severe canal stenosis. (Ex. 2, p. 110.) In AO 56832-RKN, this Court
specifically found that Dr. Hansen specifically opined that the “MRI done at RDC confirms said impression
with two large left paracentral disc protrusions at C5-6 and C6-7 causing severe left NFS at each level.
These injuries do appear to be directly related to the recent rear-end type motor vehicle collision.” (Ex. 1,
p. 167.)

On March 16, 2016, Dr. Hall noted that there was no evidence of neurologic involvement
after the June 25, 2015 accident, specifically stating that the new onset of severe symptoms started
quite suddenly and it is uncertain if there is any relation to the industrial injury, also noting that
the Claimant sought treatment from an orthopedist prior to the June 2015 injury. (Ex. 2, pp. 151-
152.) Finally, Dr. Hall noted that all indications were that the Claimant had completely recovered
from the industrial injury by the end of October, 2015. (/d)

On July 5, 2016, the Claimant saw Lali Sekhon, M.D. who recommended a C4-C5 to C6-
7 decompression and fusion surgery. (Ex. 1, pp. 78-83.) On June 12,2017, Dr. Sekhon performed
a C4-5, C5-6, and C6-7 anterior cervical decompression, interbody fusion. (Ex. I, p. 126.) On
September 11, 2017, Dr. Sekhon determined that Claimant reached maximum medical
improvement, released her to full duty, and she was ratable. (Ex. A, p. 148.)

On November 10, 2017, Dr. Russell Anderson conducted a PPD evaluation. (Ex. 2, pp.
165-171.) Dr. Anderson concluded that the Claimant has a 25% whole person impairment from
the cervical spine. (Jd. at 171.) Dr. Anderson’s report further stated the Claimant had underlying
cervical spine issues that pre-date this work-related car accident and injury, specifically addressing
an MRI on January 3, 2016, and radiograph reports which show cervical spine degenerative discs
with large protrusions at C5-6, C6-7, effacement of the CSF and severe canal stenosis. (/d) Dr.

Anderson stated, “It is not logical to believe that these findings are related to the car accident she
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was involved in 6 months earlier.” (/d at 170.) Thus, 75% of the impairment was apportioned as
non-industrial. (/d. at 180-171.)

The 25% of the Claimant’s impairment that was apportioned as industrial was concluded
as such because: (i) the Claimant had no documented cervical spine injury or pain immediately
after the accident (symptoms began June 30, 2015), after that, the cervical strain could be described
as slight; (ii) the findings of cervical spine spondylosis, stenosis, and disc bulges cannot be
logically attributable to this car accident/ work injury. These findings provided the indication for
fusion surgery in the cervical spine; and (iii) the Claimant had responded well to physical therapy
and medical treatment and had nearly completely resolved her cervical spine complaints prior to
December, 2015, and she had no upper extremity symptoms at the time of release from care. (Id at
170.)

Finally, Dr. Anderson’s report acknowledges that the Claimant denies any prior upper
extremity symptoms before this injury, however, this work injury likely played some role in the
onset of symptoms that led to surgery, but was not the primary cause. (/d) Based on Dr.
Anderson’s review, 75% of the impairment was apportioned as non-industrial. (1d) As such, he
concluded that Claimant has a 6% whole person impairment related to the June 25, 2015 industrial
injury. (/d.) Dr. Anderson is found to be credible and his reporting reliable.

On December 5, 2017, the third-party administrator issued a determinati:m letter awarding
a 6% PPD award based on Dr. Anderson’s PPD evaluation. (Ex. 2, p. 175.) The Claimant appealed
this determination and a hearing was conducted by the Hearing Officer on January 10, 20 1‘8. On
January 16, 2018, the Hearing Officer entered a Decision and Order remanding the determination
finding a medical question regarding Dr. Anderson’s 75% apportionment and ordering a second
PPD evaluation. The Employer appealed this determination and requested a stay.

A stay was initially entered. It was subsequently lifted and a second evaluation ordered.
(Order, 3/27/18, Appeal No. 1802418-RKN.) James Jempsa, M.D. conducted the second PPD
evaluation on May 8, 2018. (Ex. G, p. 13.) Dr. Jempsa found a 27% whole person impairment

and failed to address apportionment. (Ex G, p. 13.) Because apportionment was not addressed,
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the third-party administrator sent a follow up request that Dr. Jempsa review Dr. Anderson’s PPD
evaluation and address apportionment. (See Ex. G, p.26.) On May 18,2018, Dr. Jempsa provided
an Addendum which stated, “You will need to contact Dr. Anderson concerning his rationale for
apportionment. . . the Claimant stated that she had no problems with her neck prior to her industrial
injury of June 25, 2015. I have not received any medical records prior to the industrial injury. . . it
is my opinion that apportionment is not necessary in this case.” (See id.) Dr. Jempsa is found to
not be credible and his report is not given any weight. Dr. Jempsa failed to consider Claimant’s
preexisting conditions as evidenced in the medical reporting.

Subsequently, the third-party administrator sought a records review by J ay Betz, M.D. On
May 24, 2018, third-party administrator sent notice out to the Claimant that it is holding the PPD
award in abeyance pending Dr. Betz’s review. The Claimant appealed this determination and it is
the subject of this appeal.

On June 4, 2018, Dr. Betz provided his review. (Ex. H, pp. 6.) Dr. Betz noted that both
Dr. Anderson and Dr. Jempsa agreed there is 12% whole person impairment utilizing Table 15-7
and that there was a 1% whole person impairment for sensory deficit in the left C6 distribution.
(Ex. G at p. 4.) However, there was a large discrepancy between the active range of motion
findings. Dr. Betz continued on stating that Dr. Jempsa provided no discussion or explanation for
the substantial variation, and it is well recognized that patients learn from prior rating experiences,
particularly when findings are “under the influence of the individual,” such as active range of
motion. (Ex. G. at p. 4.) Dr. Betz states that, absent an objective basis for the variation, Dr.
Anderson’s range of motion findings should have priority. (Ex. G. at p. 5.)

Dr. Betz’s records review report specifies the medical evidence confirming Claimant had
a preexisting condition:

Dr. Anderson correctly points out that the patient’s cervical pathologies
were primarily degenerative in nature and preexisting. This conclusion is further
supported by Dr. Hall’s opinion on March 16, 2016, in which he noted Ms. Kline’s
cervical symptoms were initially consistent with a sprain strain and that she
recovered completely from the industrial injury with conservative treatments by the
end of October 2015. He goes on to conclude that there is no objective evidence to

connect the patient’s significant MRI findings of January 13, 2016 with th
A 021
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industrial injury. It is also informative that Ms. Kline had no symptoms or
examination findings of neck injury at time of her initial presentation to the ER and
was not found to have acute injury related pathologies on MRI.

If the occupational incident had significantly aggravated the patient’s
preexisting pathologies, the development of radiculopathy symptoms and findings
would be expected in the first few days or weeks and not 5 months later.
Consequently, it is likely that the patient’s radicular symptoms were the result of a
natural progression of her significant multilevel degenerative changes rather than
the [industrial] injury.

(Ex.Gatp.5)

Dr. Betz’s record review also confirms that Claimant had a non-industrial car accident
several months prior to the car accident that is subject to this industrial injury. (Ex.Gatp.1.) An
MRI taken a month prior to the industrial injury confirmed the herniated disc at L3-4 and L4-5 had
nearly resolved in the intervening period. (Ex. G at p. 2.) Claimant’s symptoms reported after her
the June 25, 2015 second auto accident were complaining of neck, upper back and low back pain.
(Ex. G atp. 2.) He also reported that Claimant’s January 13, 2016 MRI scan of her cervical spine
was remarkable for disc degeneration with large disc protrusions at C5-6 and C6-7. (/d) Dr. Betz
reported that Claimant’s neurosurgical consultation with Dr. Sekhon indicated the Claimant had
preexisting spondylosis C4 through C7 with cord compression C5-6 and C6-7, mobile
spondylolisthesis at C4-5 and failed conservative therapy. (Jd) Further, the accident exacerbated
her underlying stenosis. (/) Dr. Betz reviewed the April 21, 2017 x-rays showing “mild disc
space narrowing and facet degenerative changes of the lower cervical spine with development of
retrolisthesis of 2 millimeters C4 on 5 and 1 millimeters C6 on 7.” (Ex. G at p. 3.) An MRI on
the same day showed moderate posterior disc osteophyte complex through C4 through C6 resulting
in mass effect upon the ventral spine cord and moderate to severe central canal stenosis.” (Id)

Ultimately, Dr. Betz agreed with Dr. Anderson’s findings of apportionment noting Dr.
Anderson’s conclusions “are well supported by the medical record, known pathologies, AMA
guides and Nevada Administrative Code.” (Ex. G at p. 5.) Based on Dr. Betz’s assessment, on

June 13, 2018 third-party administrator issued a determination offering the Claimant a 6% PPD
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award consistent with Dr. Betz and Dr. Anderson’s findings. The Claimant appealed this
determination as well and it is also the subject of this appeal. (Ex. D, p- 10.)

A hearing was conducted before a Hearings Officer on July 12, 2018 addressing both the
third-party administrator’s May 24, 2018 and June 13, 2018 determinations. (Ex. D, p. 1.) The
Hearing Officer found that no evidence has been presented to justify 75% apportionment and the
Claimant is entitled to the 27% PPD award determined by Dr. Jempsa. (Jd.) The Employer
appealed this decision.

At the appeal hearing on May 1, 2019, witness testimony was provided by Claimant. Dr.
Betz was found to be a qualified and admitted as an expert. Dr. Betz testified that Claimant had
cervical pathologies were primarily degenerative in nature and preexisting including the
Claimant’s spondylitis and stenosis. Dr. Betz explained that Claimant’s MRI revealed moderate
posterior disc osteophyte complex through C4 through C6. He testified that osteophytes take years
if not decades to develop. Dr. Betz opined that neither the first car accident several months before
the industrial injury, nor the second car accident causing the industrial injury could have caused
osteophytes which take years to develop. Dr. Betz further testified that if the car accident was the
cause of Claimant’s resulting conditions, as opposed to aggravation of a preexisting condition, the
symptoms would have been immediate as to a gradual onset. Dr. Betz also testified as to each
historical record, diagnosis, x-ray, and MRI that he relied upon to determine apportionment.

The Appeals Officer finds Dr. Betz to be a credible witness and his testimony is given great
weight. Dr. Betz’s testimony was uncontroverted at hearing and no opposing or contradicting
expert witness testimony was provided.

Any finding of facts if appropriate shall be construed as conclusions of law, and any
conclusions of law if appropriate shall be construed as findings of fact.

/17
/1
CONCLUSIONS OF LAW

I Employer’s Appeal Regarding a Second PPD Evaluation Has Been Resolved.
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Appeal No. 1802418-RKN involves the Employer’s appeal of the January 16, 2018
Hearing Officer Decision regarding the December 5, 2017 determination letter awarding Claimant
a 6% PPD award. In this decision, the Hearing Officer remanded the determination letter finding
a medical question on apportionment and ordering that a second PPD evaluation be conducted
pursuant to NRS 616C.330. (Ex. 2, p. 1.)

NRS 616C.330(3) provides:

If necessary to resolve a medical question conceming an injured
employee’s condition or to determine the necessity of treatment for which
authorization for payment has been denied, the hearing officer may order an
independent medical examination, which must not involve treatment, and refer the
employee to a physician or chiropractor of his or her choice who has demonstrated
special competence to treat the particular medical condition of the employee,
whether or not the physician or chiropractor is on the insurer’s panel of providers
of health care. If the medical question concerns the rating of a permanent disability,
the hearing officer may refer the employee to a rating physician or chiropractor.
The rating physician or chiropractor must be selected in rotation from the list of
qualified physicians and chiropractors maintained by the Administrator pursuant to
subsection 2 of NRS 616C.490, unless the insurer and injured employee otherwise
agree to a rating physician or chiropractor. The insurer shall pay the costs of any
medical examination requested by the hearing officer.

The Employer argued that the applicable statute where a claimant wants a second PPD
evaluation and disagrees with the first PPD evaluation is NRS 616C.100. This statute provides:

If an injured employee disagrees with the percentage of disability determined by a
physician or chiropractor, the injured employee may obtain a second determination
of the percentage of disability. If the employee wishes to obtain such a
determination, the employee must select the next physician or chiropractor in
rotation from the list of qualified physicians or chiropractors maintained by the
Administrator pursuant to subsection 2 of NRS 616C.490. If a second
determination is obtained, the injured employee shall pay for the determination. If
the physician or chiropractor selected to make the second determination finds a
higher percentage of disability than the first physician or chiropractor, the injured
employee may request a hearing officer or appeals officer to order the insurer to
reimburse the employee pursuant to the provisions of NRS 616C.330 or 616C.360.

The Employer appealed this decision and sought a stay, challenging the Hearing Officer’s
statement that he “finds a medical question regarding Dr. Anderson’s 75% apportionment.” The

Claimant submitted no medical evidence in support of her appeal from the determination letter.
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With no conflicting medical evidence to contradict the records reviewed and relied upon by Dr.
Anderson or the findings in his PPD evaluation, the Employer argued it was improper to order a
second PPD evaluation pursuant to NRS 616C.330(3) as no medical question was established by
the Claimant. Rather, the Claimant simply disagreed with the percentage of disability as
determined by the rating physician. NRS 616C.100 provides for exactly this scenario. “If the
injured employee disagrees with the percentage of disability determined by a physician or
chiropractor, the injured employee may obtain a second determination of the percentage of
disability.” NRS 616C.100(1) (emphasis added). A stay pending the appeal hearing was entered.

Subsequently, the stay was lifted by the Appeals Officer. Pursuant to an order dated March
27,2018, the Employer was ordered to schedule a second PPD evaluation. (Order, 3/27/18, Appeal
No. 1802418-RKN.) Dr. Jempsa was chosen off the rotation list. (See Ex. 3, p. 1.) On May 8§,
2018, Dr. Jempsa performed his PPD evaluation. (Ex. G at pp. 2-13.) His PPD evaluation report
was issued on May 14, 2018. (/d) With this second PPD evaluation having been ordered by the
Appeals Officer, the issue on appeal in Appeal No. 1802418-RKN has been rendered moot. The
Appeals Officer concludes that this appeal has been resolved by interim order requiring the
Employer to schedule and pay for a second PPD evaluation with Dr. Jempsa. Therefore, there are
no additional issues for this appeal to be resolved at hearing and the appeal is rendered moot with
the completion of the evaluation by Dr. Jempsa.

IL Claimant’s Appeal Regarding the Award of The Undisputed 6% PPD Award has
Been Resolved.

Appeal No. 1902049-RKN involves the Claimant’s appeal of the December 27, 2018
Hearing Officer Decision affirming and remanding Employer’s third-party administrator’s
September 20, 2018 determination letter offering the undisputed amount of the PPD award, 6%,
in lump sum or installments and the remaining disputed amount of the PPD award, 21%, in
installments pursuant to NRS 616C.380.

NRS 616C.380(1) provides, “[i]f a hearing officer, appeals officer or district court renders

a decision on a claim for compensation and the insurer or employer appeals that decision, but is

unable to obtain a stay of the decision: (a) Payment of that portion of an award for a pm 5

9

003




W00 N Dt B W —

MNNMNMNNM-—A——nn—A»—»—-.—n—a—-H
W\IO\M-FUN'—'O\DOO\JO\M-BUJN—'O

O O

partial disability which is contested must be made in installment payments until the claim reaches
final resolution.”

On January 24, 2019, following entry of the Hearing Officer Decision, the parties discussed
the proper calculation of the lump sum and installment payments pursuant to NRS 616C.380. (Ex.
F, p. 1.) The parties reached an agreement as to the calculation and a new determination letter was
entered wherein Employer’s third-party administrator was to initiate installment payments on the
27% due to Claimant’s affirmation that she would not be electing a lump sum payment. (/d) This
determination letter resolved the issue presented by the December 27, 2018 Hearing Officer
Decision and underlying determination letter. Claimant did not appeal the January 24, 2019
determination letter reflecting the parties’ agreement on payment of installments pending litigation
pursuant to NRS 616C.380. As such, the Appeals Officer concludes that Appeal No. 1902049-
RKN is rendered moot by the subsequent determination letter dated January 24, 2019. With no
appeal having been filed, a final determination has been entered and Employer, through its third-
party administrator, properly commencing payment of the 27% PPD award in dispute upon
Claimant’s election to not seek a lump sum payment, this payment is proper and consistent with
NRS 616C.380.

II.  The Claim Was Properly Closed With a 6% PPD Award and Apportionment.

Appeal No. 1900471-RKN is the Employer’s appeal of the Hearing Officer Decision dated
July 19, 2018, reversing its third-party administrators May 24, 2018 and June 13, 2018
determination letters. (Ex. D, p.1.) The May 24, 2018 determination letter notified Claimant that
Dr. Jempsa’s PPD evaluation with a 27% WPI was being held in abeyance. (Ex. D, p. 9.) The
June 13, 2018 determination letter notified Claimant that Dr. Betz, in his records review report,
agreed with Dr. Anderson that PPD should be apportioned and offered the 6% PPD award, (Ex.
D, p. 10.) The disputed Hearing Officer Decision reversed these two determinations finding no
medical evidence to justify 75% apportionment.

A. The Medical Evidence Established a Preexisting Condition.,
NAC 616C.490 provides regarding apportionment:
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1. If any permanent impairment from which an employee is suffering

following an accidental injury or the onset of an occupational disease is due in part
to the injury or disease, and in part to a preexisting or intervening injury, disease or
condition, the rating physician or chiropractor, except as otherwise provided in
subsection 8, shall determine the portion of the impairment which is reasonably
attributable to_the injury or occupational disease and the portion_which is
reasonably attributable to the preexisting or intervening injury. disease or
condition. The injured employee may receive compensation for that portion of his
or her impairment which is reasonably attributable to the present industrial injury
or occupational disease and may not receive compensation for that portion which
is reasonably attributable to the preexisting or intervening injury, disease or
condition. The injured employee is not entitled to receive compensation for his or
her impairment if the percentage of impairment established for his or her
preexisting or intervening injury, disease or condition is equal to or greater than the
percentage of impairment established for the present industrial injury or
occupational disease.
2. Except as otherwise provided in subsection 8, the rating of a permanent
partial disability must be apportioned if there is a preexisting permanent
impairment or intervening injury, disease or condition, whether it resulted from
an industrial or nonindustrial injury, disease or condition.

Emphasis added.

Here, the medical evidence establishes that the Claimant had a preexisting condition which
mandates the rating physician to apportion under NAC 616C.490(1). As identified by Dr.
Anderson and Dr. Betz, the medical reporting in this case reflects the Claimant’s history of
preexisting cervical problems including the January 13, 2016 MRI and radiographic reports
showing cervical spine degenerative discs with large protrusions at C5-6, C6-7, effacement of the
CSF, and severe stenosis. (Ex. 1, p. 41.) Dr. Betz confirms that Dr. Anderson correctly points out
that the “patient’s cervical pathologies were primarily degenerative in nature and preexisting. This
conclusion is further supported by Dr. Hall’s opinion on March 16, 2016, in which he noted Ms.
Kline’s cervical symptoms were initially consistent with a sprain strain and that she recovered
completely from the industrial injury with conservative treatments by the end of October 2015.
He goes on to conclude that there is no objective evidence to connect the patient’s significant MRI
findings of January 13, 2016 with the industrial injury. It is also informative that Ms. Kline had no
symptoms or examination findings of neck injury at time of her initial presentation to the ER and

was not found to have acute injury related pathologies on MRI.” (Ex.Gatp.5)
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Dr. Betz also opined that “[i]f the occupational incident had significantly aggravated the
patient’s preexisting pathologies, the development of radiculopathy symptoms and findings would
be expected in the first few days or weeks and not 5 months later. Consequently, it is likely that
the patient’s radicular symptoms were the result of a natural progression of her significant
multilevel degenerative changes rather than the [industrial] injury.” (Ex. Gatp. 5.)

Additionally, Dr. Betz reported that there is “no objective evidence to connect the
significant MRI findings of January 13, 2016 with the industrial injury.” (Ex. I, p. 181.) He
indicates that “[r]epeat x-rays on April 21, 2017 show mild disc space narrowing and facet
degenerative changes of the lower cervical spine with development of retrolisthesis of 2
millimeters C4 on 5 and 1 millimeters C6 on 7.” He also notes the Claimant showed improvement
and physical therapy was recommended. Dr. Betz reported that Claimant’s neurosurgical
consultation with Dr. Sekhon indicated the Claimant had preexisting spondylosis C4 through C7
with cord compression C5-6 and C6-7, mobile spondylolisthesis at C4-5 and failed conservative
therapy. (/d.) Further, the accident exacerbated her underlying stenosis. (/d.) Dr. Betz reviewed
the April 21, 2017 x-rays showing “mild disc space narrowing and facet degenerative changes of
the lower cervical spine with development of retrolisthesis of 2 millimeters C4 on S and 1
millimeters C6 on 7.” (Ex. G at p. 3.) An MRI on the same day showed moderate posterior disc
osteophyte complex through C4 through C6 resulting in mass effect upon the ventral spine cord
and moderate to severe central canal stenosis.” ({d)

Dr. Betz’s record review also confirms that Claimant had a non-industrial car accident
several months prior to the car accident that is subject to this industrial injury. (Ex. G,p. 1)) An
MRI taken a month prior to the industrial injury confirmed the herniated disc at 13-4 and L4-5 had
nearly resolved in the intervening period. (Ex. G, p. 2.) Claimant’s symptoms reported after her
the June 25, 2015 second auto accident were complaining of neck, upper back and low back pain.
(Ex. G, p.2)

Dr. Betz testified as an expert at the hearing and further expanded upon his medical

opinion. He explained that if the occupational incident had significantly aggravated the patient’s
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preexisting pathologies the development of radiculopathy symptoms and findings would be
expected in the first few days or weeks, not five months later. Dr. Betz concludes that the
Claimant’s need for surgery was primarily the result of preexisting pathologies. Absent those
preexisting pathologies the patient would not have been a candidate for multilevel cervical
discectomy and fusion. It is the fusion that now forms the basis for the patient’s substantial
permanent partial impairment. He testified that the level of fusion had by Claimant is the most
common performed for degenerative conditions. He also testified that a neck fusion is not done
for a cervical strain but rather only for significant cervical issues.

Dr. Betz further testified that Claimant’s April 21, 2017 MRI revealed osteophytes. He
explained that osteophytes take years if not decades to develop. Therefore, this condition was not
caused by either car accident but rather is a preexisting condition that developed over time.

Dr. Betz confirmed in his report and in his testimony that he reviewed all medical reporting
including Dr. Men-Muir’s reporting from June 25, 2015, Dr. Hall’s reporting from June 30, 2015
and reporting releasing Claimant on October 30, 2015. He testified he reviewed the January 13,
2016 MRI which showed remarkable disc degeneration with large disc protrusions at C5-6 and
Co6-7. He testified that Claimant had advanced degenerative spondylosis at multiple levels and
underlying stenosis. He testified that he reviewed Dr. Sekhon’s reporting including the July 5,
2016 report addressing Claimant’s preexisting spondylosis at C4 through C7 and underlying
stenosis.

Dr. Betz testified that he reviewed the April 21,2017 repeat MRI and x-rays which revealed
moderate posterior disc osteophyte complex at C4 through C6 resulting in mass effect upon the
ventral spinal cord and moderate to severe central canal stenosis. He further reviewed the
reporting from Dr. Sekhon’s June 12, 2017 surgical report for the anterior cervical decompression
C4 through C7 followed by interbody fusion.

Based on the medical reporting of Dr. Betz and Dr. Anderson, along with the expert

testimony of Dr. Betz, the Appeals Officer concludes that the medical evidence establish Claimant
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had a preexisting condition. Dr. Betz and Dr. Anderson are found to be credible and their opinions
given the most weight.

No expert testimony was provided at hearing to contradict Dr. Betz. Further, while
Claimant relies on Dr. Jempsa’s reporting, the reporting is flawed. Dr. Jempsa reports that there
are no prior records or ratings of the Claimant establishing a preexisting condition. As explained
by Dr. Betz, this opinion is misplaced. Prior records or ratings are not necessary to establish a
preexisting condition. He identified that page 2 of Chapter 1 of the AMA Guides, Fifth Edition,
defines “impairment” as the loss of use or derangement of body part. There is no requirement that
there be a “ratable impairment”. NAC 616C.490 further confirms it is impairment, not ratable
impairment, that is evaluated. In addition, the case Ransier v. SIS, 104 Nev. 742, 744, 766 P. 2d
274, 275 (1988) also confirms it is appropriate to use medical records arising after the industrial
injury to establish a preexisting condition when no records prior to the injury exist. /d. (finding
that although no documents existed concerning Ransier’s prior injury, both treating physicians
found Ransier’s two injuries to be distinguishable with a twisted knee differing greatly from
osteoarthritic degeneration; competent evidence supported the physician’s decision to apportion
the two injuries). For this reason, Dr. Jempsa’s PPD evaluation and addendum are flawed. Dr.
Jempsa is not credible. He failed to consider the medical evidence establishing a preexisting
condition.

Thus, based on all the medical evidence presented, and additionally the medical evidence
reviewed and identified by Dr. Betz and Dr. Anderson establishing a preexisting condition, the
Appeals Officer concludes that apportionment was required in this case pursuant to NAC
616C.490(1). NAC 616C.490(1) mandated that the rating physician “shall determine the portion
of the impairment which is reasonably attributable to the injury or occupational disease and the
portion which is reasonably attributable to the preexisting or intervening injury, disease or
condition.” NAC 616C.490(2) requires that “the rating of a permanent partial disability must be

apportioned if there is a preexisting permanent impairment or intervening injury.” Claimant was
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no entitled to compensation for the portion of impairment “which is reasonably attributable to the
preexisting or intervening injury, disease or condition.” NAC 616C.490(1).
B. It was Proper to Determine Apportionment Based on the Medical Records.

NAC 616C.490(5)-(6) provides:

5. Ifprecise information is not available, and the rating physician or chiropractor
is unable to determine an apportionment using the Guides as set forth in subsection
4, an apportionment may be allowed if at least 50 percent of the total present
impairment is due to a preexisting or intervening injury, disease or condition. The
rating physician or chiropractor may base the apportionment upon X-rays,
historical records and diagnoses made by physicians or chiropractors or records of
treatment which confirm the prior impairment.

6. If there are preexisting conditions, including, without limitation, degenerative
arthritis, theumatoid variants, congenital malformations or, for claims accepted
under NRS 616C.180, mental or behavioral disorders, the apportionment must be
supported by documentation concerning the scope and the nature of the impairment
which existed before the industrial injury or the onset of disease.

7. A rating physician or chiropractor shall always explain the underlying basis of
the apportionment as specifically as possible by citing pertinent data in the health
care records or other records.

As detailed in the above subsection, both Dr. Anderson and Dr. Betz in the medical
reporting, and Dr. Betz in his expert testimony, identified the x-rays, MRlIs, historical records and
diagnoses which established a prior impairment. This documentation supported the scope and
nature of the impairments identified to be preexisting. Dr. Betz explained that medical records he
reviewed showed that when Claimant initially treated with Dr. Hall, she complained of neck issues
that resolved. Months later, she had new radiculopathy indicating a nerve root deficit. The new
symptoms were consistent with compressed root nerves, disc osteophyte complex, and the
combined pathologies with discs and growths compressed the spinal cord causing stenosis or
narrowing, The fusion performed by Dr. Sekhon removed the osteophytes and fused the disc
space, this addressed Claimant’s pain by relieving pressure on the nerves.

At the hearing, in addition to identifying all medical records, MRIs, X-rays, historical
records and diagnoses relied upon, relied upon, Dr. Betz testified as to how this medical
documentation concerned the scope and nature of the impairment that existed before the industrial

injury. Dr. Betz identified that the nature of the impairment is advanced degenerative spondylosis
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at multiple levels, stenosis, and osteophytes. This is reflected MRI and X-ray dated April 21,2017
and further in Dr. Sekhon’s July 5, 2016 medical reporting. He explained the scope was based on
the medical reporting was severe, multi-level, and involved neurological compromise. He
concluded that the present impairment was due at least 50% to Claimant’s preexisting impairment,

As such, the Appeals Officer concludes that Dr. Anderson and Dr. Betz in their medical
reporting, and Dr. Betz in his expert testimony, established under NAC 616C.490(5) that at least
50% of the Claimant’s impairment was due to the preexisting condition. Dr. Anderson and Dr.
Betz further established that apportionment for the impairment is supported the medical
documentation concerning the nature and scope of the impairment as required by NAC
616C.490(6). These medial opinions and the expert testimony are found credible and satisfy the
requirements under NAC 616C.490(5)-(6) for appointment. Both physicians further explained the
underlying basis for the apportionment by citing pertinent data and medical records in support of
their apportionment analysis. Dr. Betz provided detailed expert testimony as to each record relied
upon and how that contributed to his apportionment analysis. For these reasons, NAC 616C.490(7)
has also been satisfied by the medical evidence and expert testimony of Dr. Betz. Finally, Dr.
Betz provided credible expert testimony confirming that his apportionment analysis also satisfied
the requirements of the AMA Guides at page 11. Dr. Betz verified there was documentation of
the prior factor, that the current impairment is greater as a result of the prior factor, and that there
is evidence indicating the prior factor causes or contributed to the present impairment based on a
reasonable probability.

The Appeals Officer further concludes that Dr. Anderson and Dr. Betz correctly relied on
the medical evidence to determine that apportionment was required in this claim. Claimant’s
argument that there was an obligation for these physicians to consider prior legal decisions or legal
determinations made by the Appeals Officer for this Claimant, and to ignore certain medical
evidence as part of their apportionment analysis, is unsupported by, and contrary to, NAC
616C.490. Dr. Anderson and Dr. Betz properly looked to the medical evidence as required by

NAC 616C.490(5)-(6) to determine apportionment was necessary in this case.
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The Appeals Officer concludes that Dr. Anderson’s apportionment of the Claimant’s
present impairment as 75% non-industrial and 25% industrial was proper and credible. Dr. Betz
in his medical records review, and in his expert testimony, likewise confirmed he agreed with Dr.
Anderson’s apportionment of the impairment as 75% non-industrial and 25% industrial. Dr. Betz’s
testimony was uncontroverted, credible and reliable.

Finally, Dr. Jempsa’s PPD evaluation is given no weight and is found to be erroneous for
multiple reasons. First, as identified by Dr. Betz, Dr. Anderson’s and Dr. Jempsa’s PPD
evaluations both utilized a range of motion method and both agreed there is a 12% whole person
impairment utilizing Table 15-7 and both conclude there was 1% whole person impairment for
sensory deficit in the left C6 distribution. However, the large discrepancy exists on range of
motion findings of Dr. Anderson of 7% versus that of Dr. Jempsa of 16%. Dr. Betz testified that
the AMA Guides (which must be followed in a PPD evaluation pursuant to NRS 616C.490) dictate
in this situation. He states that at page 399 of the Guides, “‘the physician should seek consistency
when testing active motion . . .Tests with inconsistent results should be repeated. Results that
remain inconsistent should be disregarded.” He goes on to explain that a physician must recognize
findings can be subjective under the influence of the individual and that “[i]t is well recognized
that patients learn from prior rating experience” and that this can have a great effect on findings
the individual can control such as range of motion testing. This calls question to the findings by
Dr. Jempsa.

Dr. Betz also identifies that Dr. Jempsa’s evaluation is questionable due to the failure to
address apportionment. He notes that Dr. Anderson “correctly points out that the patient’s cervical
pathologies were primarily degenerative in nature and preexisting.” This is supported by the
Claimant’s complete recovery from the industrial injury. “If the occupational incident had
significantly aggravated the patient’s preexisting pathologies the development of radiculopathy
symptoms and findings would be expected in the first few days or weeks, not 5 months later.” Dr.
Betz concludes that the Claimant’s need for surgery “was primarily the result of preexisting

pathologies. Absent those preexisting pathologies the patient would not have been a candidate for
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multilevel cervical discectomy and fusion. It is the fusion that now forms the basis for the patient’s
substantial permanent partial impairment.”

Dr. Jempsa in his addendum stated that he did not apportion because the “claimant stated
that she had no problems with her neck prior to her industrial injury on June 25, 2015. I have not
received any medical records prior to the industrial injury of June 25, 2015.” (Ex. I, p. 164.) As
identified by Dr. Betz, the AMA Guides have no limitation that the medical records must pre-date
the industrial injury or that an impairment rating have occurred. Rather, a physician must simply
look for impairment and this can be evidenced in records post-dating the industrial injury. This is
consistent with NAC 616C.490 which likewise looks to “impairment” based on the medical
records with no requirement for a rating or for the records to pre-date the industrial injury. Ransier
confirms apportionment is proper for a prior injury even when no prior rating or documents on the
preexisting condition. Ransier, 104 Nev. at 744, 766 P.2d at 275. As detailed in Dr. Anderson’s
and Dr. Betz’s reports, and Dr. Betz’s testimony, the medical evidence depicts stenosis,
spondylitis, and osteophytes which take years if not decades to form. These preexisting conditions
were identified in the medical reporting. Dr. Jempsa’s PPD evaluation and addendum are found
not credible and contrary to the medical evidence and applicable law on apportionment. Dir.
Jempsa’s PPD rating of 27% is inconsistent with the medical reporting and fails to apportion as
mandated by NAC 616C.490.

The Appeals Officer concludes that Dr. Anderson’s and Dr. Betz’s apportionment of the
25% whole person impairment as 75% non-industrial and 25% industrial is proper. The Claimant
is entitled to a 6% PPD award after apportionment. The claim properly closed as of the date of
Dr. Jempsa’s PPD evaluation on May 8, 2018. Claimant is entitled to no additional benefits,
medical treatment or compensation. Both the May 24, 2018 and June 13, 2018 determination
letters are proper and affirmed. The July 19, 2018 Hearing Officer Decision is reversed.

IV.  Apportionment is Required Under the Law of the Case

In a prior decision, Appeal No. 56832-RKN, the Appeals Officer determined the industrial

injury aggravated a preexisting condition applying NRS 616C.175(1). The fact that the prior
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decision concluded there was an aggravation of a preexisting condition does not preclude
apportionment in a PPD evaluation of an impairment related to a preexisting condition. In fact,
NRS 616C.490 and NAC 616C.490 apportionment of impairment related to a preexisting
condition. Dr. Betz credibly testified that the industrial injury could not be the sole cause of
Claimant’s present impairment. Rather, Claimant that preexisting conditions and degenerative
conditions that also contributed to Claimant’s present impairment. Therefore, the Appeals Officer
concludes that this decision is consistent with the law of the case set forth in the prior decision and
that there must be apportionment in the PPD evaluation.
V. Claimant Shall Pay For Her Portion of the Expert Fees Incurred at Hearing

Prior to the appeal hearing, Claimant noticed the deposition of Dr. Betz. That deposition
was continued multiple times by Claimant. The Claimant contended that the delay was due to the
written discovery received by the Employer regarding their use of Dr. Betz as an expert.
Ultimately, Claimant elected to question Dr. Betz at the time of hearing. The parties were each
given equal time to examine and cross-examine Dr. Betz. Claimant elected to exceed her allotted
time on cross-examination of Dr. Betz and agreed to pay for half of his fees incurred over the
allotted time. The parties were ordered to share a half hour of Dr. Betz’s time. Dr. Betz’s rate for
testimony is $750/hour. Therefore, Claimant’s half of an half hour of time is $187.50. Claimant
is hereby ordered to reimburse Employer’s third-party administrator, CCSMI, within ten (10) days

of entry of this order, for expert fees paid to Dr. Betz in the amount of $187.50.

DECISION
As to Appeal No. 1900471-RKN, the Hearing Officer Decision dated July 19, 2018 is
hereby REVERSED. The underlying determinations dated May 24, 2018 and June 13, 2018 are
AFFIRMED. Employer’s third-party administrator properly offered Claimant a 6% PPD award
following apportionment of the 25% PPD award as 75% non-industrial and 25% industrial, based

on Dr. Anderson’s PPD evaluation and Dr. Betz’s records review report.
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As to Appeal No. 1902049-RKN, this appeal is found to be resolved and the issue deemed
moot pursuant to the parties’ agreement as to payment of the installment payments pursuant to
NRS 616C.380. The determination letter dated January 24, 2019 reflecting the parties’ agreement
was not appealed and is considered a final determination resolving the issue on appeal.

As to Appeal No. 1802418-RKN, the appeal is found to be resolved and the issue deemed
moot pursuant to the Appeals Officer’s Order Lifting the Stay and directing a second PPD
evaluation. The completion of the second PPD evaluation by Dr. Jempsa resolved the issue on
appeal rendering the appeal moot.

The claim was properly closed as of the May 8, 2018 date of Dr. Jempsa’s PPD evaluation.
Claimant was properly awarded a 6% PPD award, following apportionment of the 25% PPD award
by Dr. Anderson, and as affirmed by Dr. Betz, which apportioned the whole person impairment as
75% non-industrial and 25% industrial. The Claimant may elect to accept her 6% PPD award in
lump sum as awarded in the affirmed June 13, 2018, if she desires. Installment payments made
since the date of offer can be properly deducted. The Insurer shall issue a lump sum offer with an
updated calculation setting forth such deductions for installments paid.

Iy
Iy
i
Iy

Claimant shall pay to Employer, through payment to third-party administrator, within ten

days from the date of this order, the amount of $187.50 for expert fees incurred on behalf of

Claimant at the appeal hearing.

| f_ﬂf\
DATED this _ | |/ of August, 2019 _ﬁ k Q
%&L& o AN
APPHALS OFFICER
Submitted by:

LISA WILTSHIRE ALSTEAD
MCDONALD CARANO LLP
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100 West Liberty St., 10 Floor
Reno, Nevada 89501

Notice: Pursuant to NRS 233B.130 should any party desire to appeal this final decision of the
Appeals Officer, a Petition for Judicial Review must be filed with the district court within thirty

(30) days after service by mail of this Decision.
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Hearings Division, does hereby certify that on the date shown below, a true and correct copy of
the foregoing ORDER was deposited into the State of Nevada Interdepartmental mail system,
OR with the State of Nevada mail system for mailing via United States Postal Service, OR
placed in the appropriate addressee runner file at the Department of Administration, Hearings
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KIMBERLY KLINE
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Brandy Fuller, LegilteS)cretary Il
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PROCEEDTINGS

APPEALS OFFICER: Okay, good morning. I’'m Appeals
Officer Nielsen. Today is May 1, 2019. 1It’s approximately
9:30 in the morning. We’re here in regards to three
consolidated appeals involving the Claimant, Kimberly Kline.
These are RAppeal #1802418, 1902049, and 1900471.

The Claimant, Kimberly Kline, is here in person. On
her behalf we have Mr. Herb Santos present. The Employer in
this matter is the City of Reno, Police Department. The
Insurer is CCMSI. On their behalf, we have Ms. Lisa Alstead
present. Also present is a representative of CCMSI is Lisa
Jones and Andrena Erique [phonetic] as a representative of the
City of Reno.

Prior to going on the record, Ms. Alstead indicated
that neither Ms. Jones or Ms. Erique are testifying today, so
they can go ahead and remain in the room for the duration of
the proceeding as respective representatives of the Insurer
and Employer.

Appeal #1802418 originally came before the Appeals
Officer, literally a year ago on May 2, 2018. At that time,
we went on the record briefly to mark and enter a series of
four Exhibits. These are Claimant’s First Index of Documents,
filed April 26, 2018, which consisted of 224 pages. Insurer’s
Documentary Evidence filed February 14, 2018, consisting of

182 pages. Insurer’s First Supplemental Documentary Evidence, A
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filed April 17, 2018, consisting of one page which was marked
and entered as Exhibit 3. Finally we had an Insurer’s Second
Supplemental Documentary Evidence Packet, consisting of six
pages filed April 26, 2018, which was marked and entered as
Exhibit 4.

At the time of the hearing on Appeal 1802418, the
matter was continued and we briefly went on the record to mark
and enter the various Exhibits and to hear the Insurer’s
renewed Motion for Stay. Subsequently, Appeal 1902049 and
1900471 were filed with the Appeals Office and were
consolidated.

So at this time, we’ll proceed to hearing on 1802418
which was Employer’s—is Employer’s appeal filed on February
14, 2018 of a Hearing Officer decision dated January 16, 2018
which remanded the initial determination of the Insurer which
was a 6% PPD issued on December 5, 2017.

On—in regards to Appeal 1902049, this is Claimant’s
appeal that was filed on January 10, 2019. At issue is a
December 27, 2018 Hearing Officer decision which affirmed and
remanded a September 20, 2018 determination issued by the
Insurer, which was the 27% PPD award. Specifically, the
Hearing Officer had concerns under £16C.380(1){(a}, as to what
format that payment should’ve taken.

Subsequently, on—under Appeal 1900471, this is the

Employer’s appeal that was filed on August 14, 2018. At issue ﬁA 0233
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is a July 19, 2018 Hearing Officer decision which reversed the
June 13, 2018 and May 24, 2018 determinations issued by the
Insurer, which were the 6% PPD and holding of the 27% in
akevance.

For today’s hearing, we have additional exhibits.
Starting with the Claimant, we have Claimant’s Index of
Documents, Claimant’s First Supplemental, Claimant’s Second
Supplemental. Ms. Alstead, do you have any objection to these
three coming in?

LISA ALSTEAD: Your Honor, no objection. I
just wanted to note in the 418 matter, there’s some additional
exhibits that were filed after—so, I'm assuming you’re

referring to the 471 matter right now, is that correct?

APPEALS OFFICER: It’s both of the other two,
yeah.

LISA ALSTEAD: Okay. Okay.

APPEALS QOFFICER: S0, yes.

LISA ALSTEAD: No objection, Your Honor.

APPEALS OFFICER: Okay, thank you. Claimant’s

Index of Documents filed January 7, 2019, consisting of 244
pages will be marked and entered as Exhibit A. Claimant’s
First Supplemental Index of Documents filed June 11, 2018,
consisting of 27 pages; noting it only references 1802418,
This will be marked and entered as Exhibit B. I see what

you’re saying, Ms. Alstead. I'm just going to go ahead and
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mark them all alphabetically at that point. Anything we
didn't admit at the prior.

HERB SANTOQOS: And that was the 27 page one,
Your Honor?

APPEALS OFFICER: Yes. And then, Claimant’s
Second Supplemental consisting of 31 pages, filed November 5,
2018 will be marked and entered as Exhibit C. This one again
references Appeal 1802418.

We then have additional Exhibits from the Insurer.
We have an Insurer’s Documentary Evidence Packet, Insurer’s
First Supplemental, Second, Third, Fourth, Fifth, and then
another one that’s marked Fifth, which should be Sixth, is
that correct, Ms. Alstead?

LISA ALSTEAD: Yes, under the 4l1-those were
filed under the 418, yes, Your Honor.

APPEALS QFFICER: Okay. I'm just going to mark on
the top that it’s Six. And I’'1ll note they all reference the
various appeals. Okay. So, starting with Insurer’s
Documentary Evidence Packet, filed August 14, 2018, consisting
of 222 pages. This will be marked and entered as Exhibit D.

Insurer’s First Supplemental, consisting of two
pages, filed April 15, 2019 will be marked and entered as
Exhibit E. Insurer’s Second Supplemental consisting of one
page, filed April 30, 2019-—

HERB SANTOS: Okay, hold on a second. AA 0235
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LISA ALSTEAD: That’'s the one I had to give you
a copy of because we in fact filed it yesterday and Your Honor

had a copy of [inaudible] I wanted to confirm as well.

APPEALS OFFICER: It’s the Insurer’s Determination
dated—

HERB SANTOS: Gotcha, okay.

APPEALS OFFICER: --January 24, 2019. That will

be marked and entered as Exhibit F. Insurer’s Third
Supplemental Documentary Evidence Packet consisting of 24
pages, filed May 29, 2018 will be marked and entered as
Exhibit G. Insurer’s Fourth Supplemental, consisting of one
page, which is the June 4, 2018 report from Dr. Betz, filed
June 11, 2018.

HERB SANTOS: I think that’s correspondence,
Your Honor.

APPEALS OFFICER: Oh, okay. Will be marked and
entered as Exhibit H. Insurer’s Fifth Supplemental
Documentary Evidence Packet—it indicates one page but
obviously has a lot more. It looks like 183 pages, filed June
20, 2018 will be marked and entered as Exhibit I. Insurer’s
Fifth Supplemental Documentary Evidence Packet consisting of
one page correspondence dated May 29, 2018, filed June 11,
2018 has been corrected to reflect Employer’s Sixth

Supplemental Documentary Evidence Packet and will be marked

and entered as Exhibit J, NA 0236
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In the interest of ensuring we get through our
witnesses in a timely manner, are the two of you okay with
just reserve—with holding back on opening and just doing it

altogether as part of the closing argument?

HERB SANTQS: Yes, that’s fine, Your Honor.
LISA ALSTEAD: Yes, Your Honor.

HERB SANTOS: I don't have J.

APPEALS OFFICER: You what?

HERB SANTOS: I don't have J. What is J7?
APPEALS OFFICER: It’s a May 29, 2018 letter to

Dr. Betz from CCMSI. It says, Dear Dr. Betz. Fnclosed please
find a copy of the complete medical file. After review,

please provide your opinion on apportionment.

HERB SANTOS: Okay, so I-

APPEALS OFFICER: Thank you for your time and
consideration.

HERB SANTOS: I think you may have actually—

what is—what do you have for H? Isn’t that the same thing?
APPEALS OFFICER: No, that had a different date.
That is a June 4, 2018-that’s the actual chart review he did.

And that is not one page. It says one page on the index. It

is actually six pages in the entirety of this report. [pause]
HERB SANTCS: [inaudible]
LISA ALSTEAD: I think I'm confused. 1It’s

because we had the two Fifth packets. So for J, do you have— A'A 0237
Yy
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was it called Insurer’s Fifth Supplement and we changed it to

Employer’s Sixth?
APPEALS OFFICER:
page letter to Dr. Betz.
LISA ALSTEAD:
APPEALS OFFICER:
the index. 1It’s actually-
LISA ALSTEAD:
APPEALS OFFICER:
includes Dr. Betz’ June 4,
HERB SANTOS:
else in mine. So,
APPEALS QFFICER:
HERB SANTOS:
APPEALS OFFICER:
HERB SANTOS:
APPEALS OFFICER:
Exhibits ahead of time.
HERB SANTOS:
these things wrong.
APPEALS QOFFICER:
HERB SANTOQS:
APPEALS QFFICER:
HERB SANTOS:

APPEALS OFFICER:

that’s the only one that J has.

Do you have it?

Yeah. That was the May 29th one

Okay, got it.

And then H, it says one page on

It’s the medical file.
It’'s actually six pages and
2018 PPD chart review.

I've got that, that’s somewhere

H.
Or, H has.
Correct.

I'11l be okay.
It's also, I gave you guys the

I just—yeah, I just numbered
Ckay.

That's—
It says, June 4th,

Yeah and that is H?

Yes.

AA 0238
032




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

HERB SANTOS: Thank you, sorry.
APPEALS OFFICER: Okay, not a problem. All right.

So at this time, Mr. Santos, your first witness.

HERB SANTOQS: Go ahead, Ms. Kline, take the
stand.

APPEALS OFFICER: Good morning Ms. Kline, how are
you?

KIMBERLY KLINE: Good morning, well, thank you,

APPEALS OFFICER: Good. I will start—where is the

microphone? They shampooed in here so, and they([inaudible].
Thank you Mr. Santos. Okay. Ms. Kline, I’11 start by
swearing you in, if you could please raise your right hand.
Do you solemnly swear or affirm the testimony you’re about to
give will be the truth, the whole truth and nothing but the
truth?

KIMBERLY KLINE: I do.

APPEALS QFFICER: Thank you. Can you please state
and spell your full name for the record?

KIMBERLY KLINE: Kimberly Kline, it’s K-I-M-B-E-
R-L-Y. Kline is, K-L-I-N-E.

APPEALS OFFICER: Okay, thank you, Ms. Kline.
Both Mr. Santos and Ms. Alstead will have an oppeortunity to
ask you some questions. We do audio record the duration of

the proceeding in order to preserve the record. So, I would

ask you speak clearly towards the microphone. Clear, verbal NA 0239
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yes/no type answers. No head nods or uh huhs. Also, please
wait for each question to be asked to completion before
responding so we avoid a record of individuals speaking over
one ancther.

KIMBERLY KLINE: Okay.

APPEALS OFFICER: Okay. Mr. Santos, you may
proceed. I will leave it open for a period of two or three
weeks if you want to supplement the record or verify that the
initial testimony from the underlying hearing is filed—

HERB SANTOS: It is.

APPEALS OFFICER: --but if you want part it of the

record—where is it in the record?

HERB SANTOS: It’s going to be in [pause]
APPEALS OFFICER: So we do already have it?
HERB SANTOS: Yeah.

APPEALS OFFICER: Okay.

HERB SANTOS: I believe it’s in Exhibit A,
APPEALS OFFICER: Okay, thank you. Where in A2
HERB SANTOS: Pages [pause] 171—

APPEALS OFFICER: Okay.

HERB SANTOS: -—-through 199,

APPEALS OFFICER: 199, okay, thank you so much.

All right. So, go ahead and proceed. &4s I indicated before

going on the record, there is prior testimony as to injury,
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all of that, that was dealt with at a prior hearing, with the

focus of today on the PPD.

HERB SANTOS: Thank you, Your Honor.
APPEALS OFFICER: All right, go ahead, Mr. Santos.
HERB SANTOS: Ms. Kline, prior to June 25th,

were you ever advised by any healthcare provider that you had

cervical disc herniations?

KIMBERLY KLINE: No.

HERB SANTOS: How about disc protrusions?
KIMBERLY KLINE: No.

HERB SANTOS: How about disc extrusions?
KIMBERLY KLINE: No.

HERB SANTOQS: How about disc bulges?
KIMBERLY KLINE: No.

HERB SANTOS: At any time prior to June 25,

2015, did any healthcare provider recommend cervical surgery
to you?

KIMBERLY KLINE: No sir.

HERB SANTOS: Prior to June 25, 2015, did any
healthcare provider advise you that you needed treatment for
any type of disc herniation in your cervical spine?

KIMBERLY KLINE: No.

HERB SANTOS: Prior to June 25, 2015, did you

ever have any diagnostic testing that confirmed, or that-—
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strike that. Did you ever have an MRI prior to June 25, 2015
for your neck?

KIMBERLY KLINE: No.

HERB SANTOS: You did receive treatment for
your lower back, prior to this, June 25th?

KIMBERLY KLINE: Yes.

HERB SANTOS: Do you recall seeing a doctor in
an orthopedic clinic in May 20157

KIMBERLY KLINE: I do.

HERB SANTOCS: Do you recall whether or not you
had any neck complaints at that visit?

KIMBERLY KLINE: I did not.

HERB SANTOS: Do you recall what your
complaints were at that visit?

KIMBERLY KLINE: My lower back.

HERB SANTOS: You were involved in an

automobile accident on June 5th, while you were at work?

KIMBERLY KLINE: June 3rd,

HERB SANTOS: Oh, June 3rd, I'm sorry. 20152
KIMBERLY KLINE: Correct.

HERB SANTOS: About a month before this

accident, [inaudible] here today?
KIMBERLY KLINE: Yes.
HERB SANTOS: And, did you have any neck

complaints as a result of that accident?
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KIMBERLY KLINE: I did have muscle strain after
the accident.

HERB SANTOS: Did you receive any treatment
during that month for any injury to your neck?

KIMBERLY KLINE: Yes, I was undergoing treatment
with Specialty Health.

HERB SANTQS: Was there any type of diagnosis
that you had any type of herniation, disc protrusion,
extrusion or anything abnormal with your cervical [inaudible]?

KIMBERLY KLINE: No.

HERB SANTOS: Was the majority of your

treatment was around your low back.

KIMBERLY KLINE: Yes.

HERB SANTOS: That’s all I have.

APPEALS OFFICER: Thank you Mr. Santos. Ms.
Alstead?

LISA ALSTEAD: I have no questions, Your Honor.

APPEALS OFFICER: Okay. Thank you. Anything else

you were holding on, Mr. Santos?

HERB SANTOS: That’s it.

APPEALS OQFFICER: Okay, thank you, Ms. Kline. You
can return to your seat.

KIMBERLY KLINE: Thank you.

HERB SANTOS: I would ask the Court to give us

[inaudible] A
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APPEALS OQOFFICER: No, thank you.
HERB SANTOS: That doesn’t normally happen.
APPEALS OFFICER: Yes. Okay. Your—any additional

witnesses, Mr. Santos?

HERB SANTOS: No, Your Honor.

APPEALS OFFICER: Thank you. Ms. Alstead, your
witness?

LISA ALSTEAD: Yes, Your Honor. And, before we

call him, I just wanted to again tell you what Exhibits we had
so we're all prepared.

APPEALS OFFICER: Okay.

LISA ALSTEAD: So, he has—he has a portion of
what has been marked Exhibit C and it’'s Pages 24-31 or I'm
sorry, 26-3l. 1It’s his CV. So, he has a copy of that. He
has a copy of what has been marked Exhibit H. &and please tell
me if I have these wrong, but that should be a copy—

APPEALS OFFICER: Of his report.

LISA ALSTEAD: ~-of his records review report.
And then he has a copy of Exhibit J, which should be his

medical file. Let me make sure I have that right. Maybe—

APPEALS OFFICER: Let me find-I think it’s—
LISA ALSTEAD: --or, I, is it I?

APPEALS OFFICER: Okay, vyes, I.

LISA ALSTEAD: I apologize. OQkay. So,

Exhibit—he has a portion of C, which is his CV. He has
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Exhibit H, which is his records review report and then Exhibit

I, which is his medical file.

APPEALS OFFICER: Okay, so not J, I.
LISA ALSTEAD: I apologize. Yeah, just I.
APPEALS OFFICER: And that is what’s represented

as a copy of the medical file provided to Dr. Betz for records

review.
LISA ALSTEAD: Yes.
APPEALS OFFICER: One second. Is that it?
LISA ALSTEAD: That is it, Your Honor.
APPEALS OFFICER: Okay, thank you. Thank you for

providing those to him,

LISA ALSTEAD: Yes. [pause] And then one more
thing, I just want to confirm on the record that we’ve
stipulated to him being an expert. I may ask him just real
basic introductory, but we’ll skip going through the hoops of
qualifying him, if that’s agreeable with Mr. Santos.

APPEALS OFFICER: Is that agreeable to you, Mr.
Santos?

HERB SANTOS: I711 stipulate that he’s a
doctor and he does ratings.

APPEALS OFFICER: Okay. And, I have—~I will treat
him as an expert qualified to address PPD questions and

ratings and evaluations and apportionment.

LISA ALSTEAD: Thank you, Your Honor. A!A 0245

039




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

APPEALS OFFICER: All right. Let me just grab H,
I and C. [pause] Okay. Do you have a phone number for him?

LISA ALSTEAD: Yes, it is 775.

APPEALS OFFICER: Why don’t you just write it down

and hand it to me.

LISA ALSTEAD: Okay.

APPEALS OQFFICER: And I have some post-its here.

LISA ALSTEAD: Let me grab a post-it from you.
(pause]

APPEALS OFFICER: Okay, thank you. [dials phone,

rings] Hi, Dr. Betz? This is Appeals Officer Nielsen; how
are you today?

DR. JOHN BETZ: I'm well, thank you.

APPEALS OFFICER: Good. I have you on speaker.
We are audio recording. I’'m here with Mr. Santos, the
Claimant in this matter, Ms. Kline, Ms. Alstead who is
representing the Employer and Insurer, and additionally, we
have in the room Ms. Jones from CCMSI and Ms. Erique from the
City of Reno.

So we are on the record and at this time, we would-I
would like the parties to ask you some questions. Can you
hear me okay?

DR. JOHN BETZ: I can.

APPEALS OFFICER: Okay.
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DR. JOHN BETZ: I’'m on speakerphone also, can

you hear me all right?

APPEALS OFFICER: Yes, thank you.
DR. JOHN BETZ: Okay.
APPEALS OFFICER: S50, prior to going on the

record, Ms. Alstead indicated that you have Exhibits—you have
your CV, a copy of your June 4, 2018 report and a packet of
records that were given to you to review. That packet should
be entitled Insurer’s Fifth Supplemental Bocumentary Evidence
Packet.

DR. JOHN BETZ: Yes, I have that all.

APPEALS OFFICER: Okay. I will go ahead and swear
you in. If you could please raise your right hand.

DR. JOHN BETZ: Go ahead.

APPEALS OFFICER: Do you solemnly swear or affirm
the testimony you’re about to give will be the truth, the
whole truth and nothing but the truth?

DR. JOHN BETZ: I do.

APPEALS QFFICER: Thank you. Can you please state
and spell your full name for the record?

DR. JOHN BETZ: John Jay Edward Betz. John, J-
O-H-N, Jay, J-A-Y, Edward, E-D-W-A-R-D, Betz, B-E-T-Z.

APPEALS OFFICER: Okay. Thank you Dr. Betz, I

know you’ve testified in these types of matters before. We

are having you testify by phone, so just pause for a second or NA 0247
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two before responding so we avoid a record of individuals
speaking over one another and we can address any objections as
they come up.

In addition to the records we just discussed, do you
have anything else in front of you, in terms of documents?

DR. JOHN BETZ: I have the AMA Guides and a copy
of the apportionment, Administrative Code, NAC 616C.490.

APPEALS OQFFICER: Okay, thank you. All right.

I'm going to go ahead and turn you over to Ms. Alstead. I
will indicate to both parties, as we discussed before, in the
interest of time, I'm willing to accept the party’s
stipulation that Dr. Betz is familiar with PPDs, apportionment
and I will treat him accordingly as an expert witness, without
going through the normal foundation. We do have a copy of his
CV available. Go ahead, Ms. Alstead.

LISA ALSTEAD: Thank you, Your Honor. Dr.
Betz, as the Appeals Officer confirmed with you, you have a
copy of your CV before you, correct?

DR. JOHN BETZ: I do.

LISA ALSTEAD: And, for our purposes, that’s
been marked as Exhibit C and starts at Page 26. Can you just
confirm that the information in your CV is correct and
accurate?

DR. JOHN BETZ: Sure. Let me go to Section 3 of

nmy binder. [pause] Yes. It appears accurate.
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LISA ALSTEAD: [pause]
DR. JOHN BETZ: Yes, it appears accurate.
LISA ALSTEAD: Thank you. And, as the Appeals

Officer indicated, we'’ve agreed that you are qualified, but
just very briefly, can you tell me what experience you have in
performing records reviews?

DR. JOHN BETZ: Well, I’ve been practicing
occupational medicine for about 30 years. I became a
Certified Independent Medical Examiner soon after that. I’ve
been doing impairment evaluations in the State of Nevada for
the majority of that time and I was on the peer review
committee for the State regarding impairment evaluations. I
was on their inaugural Board. I periodically receive requests
to review impairment evaluations performed by others just to
review the accuracy and the appropriateness of the
conclusions. So, I've been doing that for over 20 years.

LISA ALSTEAD: Okay. And you indicated that
you have the AMA Guides in front of you; are you familiar with
the AMA Guides?

DR. JCHN BETZ: Very.

LISA ALSTEAD: And you also indicated you have
Nevada’s apportionment statute, or I apologize, regulation,
NAC 616C.490. Are you familiar with that regulation?

DR, JOHN BETZ: I am,
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LISA ALSTEAD: All right. 1I'm going to have
you turn to what, for our purposes has been marked as Exhibit
I. 1It’s the copy of the medical file that was sent to you for
your records review.

DR. JOHN BETZ: Okay. [pause]

LISA ALSTEAD: Can you tell me, what records
you relied upon out of this medical file in performing your
apportionment analysis?

DR. JOHN BETZ: Sure. So everything in the
binder looks familiar to me, starting with a note, a little
bit out of chronoleogical order, but a note from Dr. Menure
[phonetic] about five or six weeks before the subsequent
occupational injury and going through until post-surgical,
rehabilitation, followed by the impairment evaluation. I
believe Dr. Anderson was first and then Dr., Kimsell [phonetic]
was second.

LISA ALSTEAD: Okay. You mentioned Dr. Menure.
I'm going to have you turn to what is bate stamped Page 10, in
that package.

DR. JOHN BETZ: Okay.

LISA ALSTEAD: It should be a report dated May
11, 2015. Do you see that?

DR. JOHN BETZ: I do.

LISA ALSTEAD: In Dr. Menure's reporting, he

indicated—he gave his impression of the Claimant’s condition. AA 0250
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