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Certificate of Service 

 Per NRAP 21(a) and 25(c), I certify that I am an employee of Wilson Elser 

Moskowitz Edelman & Dicker LLP, and that on March 15, 2021, Appendix 

Volume 1 to Edgardo Yusi & Keolis Transit Services, LLC’s Petition for 

Writ of Mandamus or Prohibition was served via electronic means by operation 

of the Court’s electronic filing system to:  

John B. Shook, Esq. 
Shook & Stone, Esq. 
710 South Fourth Street 
Las Vegas, NV 89101 
Attorneys for Heather Felsner 

  

  
BY: /s/ Michael P. Lowry 

An Employee of  
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MICHAEL P. LOWRY, ESQ. 
Nevada Bar No. 10666 
E-mail: Michael.Lowry@wilsonelser.com  
ROBERT L. THOMPSON, ESQ. 
Nevada Bar No. 9920 
E-mail: Robert.Thompson@wilsonelser.com 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
Tel: 702.727.1400/Fax: 702.727.1401 
Attorneys for Edgardo P. Yusi; Keolis Transit Services, LLC 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
HEATHER FELSNER and ROGER FELSNER, 
 
  Plaintiffs, 
 
vs. 
 
KEOLIS TRANSIT SERVICES, LLC, Foreign 
Limited-Liability Corporation and EDGARDO 
PAGUIO YUSI; ALEXANDER DENNIS, 
INC., a Foreign Corporation; DOES II through 
X, inclusive; and ROE BUSINESS ENTITIES I 
through X, inclusive, 
 
  Defendants. 

Case No.:   A-18-781000-C 
Dept. No.:  27 

 
Edgardo Yusi & Keolis Transit Services, 
LLC’s Motion for Rule 35 Examination 
 
Hearing Requested with Discovery 
Commissioner 

 Mrs. Felsner claims she has an ongoing brain injury as a result of a fall that occurred in 

Las Vegas.  Consequently, Mr. Yusi and Keolis request a Rule 35 examination with a 

psychologist located less than 45 minutes from her home. 

DATED this 16th day of October, 2020. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
ROBERT L. THOMPSON, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 

 
 
 

Case Number: A-18-781000-C

Electronically Filed
10/16/2020 11:00 AM
Steven D. Grierson
CLERK OF THE COURT
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Declaration of Michael Lowry 

1. On September 28, 2020 I emailed Plaintiffs’ counsel and proposed a Rule 35 examination 

with Dr. Axelrod for December 19, 2020. 

2. I received no response, so I followed up on October 2, 2020. 

3. I still received no response, so I followed up on October 8, 2020.  That day I received a 

response objecting solely because of the drive from Mrs. Felsner’s home to Dr. Axelrod’s 

office.1 

4. I then spoke on the phone with John Shook on October 12, 2020.  He reiterated the travel 

objection.  He also indicated some of the testing was duplicative of prior testing, but 

provided no further detail. 

5. I declare under penalty of perjury that the foregoing is true and correct. 
  
 

/s/ Michael P. Lowry    

                                                 
1 Exhibit A. 
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Memorandum of Points & Authorities 

I. A Rule 35 examination of Mrs. Felsner is merited. 

This personal injury case concerns an event that occurred on February 21, 2017.  The 

complaint was filed on September 12, 2018.  Mrs. Felsner alleges she suffered a brain injury as a 

result of a fall.  Initial expert disclosures are currently due December 22, 2020.  Mr. Yusi and 

Keolis request a Rule 35 psychological examination. 

 Rule 35(a)(1) permits the court to order “a party whose mental or physical condition … is 

in controversy to submit to a physical or mental examination by a suitably licensed or certified 

examiner.”  Mrs. Felsner has put her mental and physical condition at issue in this case.  Mr. 

Yusi and Keolis have proposed Bradley Axelrod, Ph.D. as the examiner.  His CV indicates he is 

a licensed, practicing psychologist in Michigan where Mrs. Felsner lives.2  He has both a private 

practice and a practice with the Department of Veteran Affairs. 

 Rule 35(a)(2)(A) notes a motion for examination requires good cause.  This cause is 

present as Mrs. Felsner asserts she has ongoing deficits causally related to her fall.3  Defendants 

propose that the examination of Mrs. Felsner occur December 19, 2020 at 8:00 a.m. 

a. Getting to Dr. Axelrod’s office is not a burden. 

Rule 35(a)(2)(B) states the “examination must take place … in the judicial district in which 

the action is pending, unless otherwise agreed by the parties or ordered by the court.”  Mr. Yusi 

would be well within their rights to require Mrs. Felsner to come to Las Vegas for her examination.  

However, they chose to locate an appropriately licensed and qualified examiner closer to Mrs. 

Felsner’s residence. 

During the EDCR 2.34 conference, Plaintiffs refused to stipulate to the examination 

because the from Mrs. Felsner’s home to Dr. Axelrod’s office is unreasonable.  The drive is shown 

below on Google Maps.  It is 41.5 miles that Google Maps estimates will take 42 minutes to drive.  

For comparison, that is only 0.1 mile further than the drive from Centennial Hills Hospital to the 

Albertson’s in Boulder City. 

                                                 
2 Exhibit B. 
3 Exhibit C at response to interrogatory 9. 
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b. Defendants are not required to rely upon stale test data. 

During the EDCR 2.34 conference Plaintiff’s other objection was that this examination 

would be duplicative of testing already done.  They could not specify which test had already 

been done and when.  If Plaintiffs can provide further specificity, Mr. Yusi and Keolis can 

evaluate this objection. 

c. A slight extension of discovery is necessary. 

Dr. Axelrod’s soonest availability is December 19, 2020.  Initial expert disclosures are 

due December 22, discovery closes on March 22, 2021 and the case is assigned to a June 28, 

2021 trial group.  Mr. Yusi and Keolis propose that the initial expert disclosures be moved to 

January 8, 2021.  This would allow the examination to proceed as scheduled but avoid resetting a 

trial date.  The new schedule would be as below. 

 January 8, 2021: Initial Expert Disclosures 

 February 8, 2021: Rebuttal Expert Disclosures 

 March 30, 2021: Discovery Closes 

 April 30, 2021: Dispositive Motion Deadline 

 June 28, 2021: First Day of Trial Stack (unchanged) 
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II. The examination is appropriate and should be granted. 

Mrs. Felsner claims an ongoing brain injury as a result of her fall.  She has placed her 

condition in question, thus meriting a Rule 35 examination.  Mr. Yusi and Keolis have proposed 

an appropriately licensed and qualified examiner far closer to Mrs. Felsner’s home than Las 

Vegas is.  The examination is appropriate and should be permitted.  

DATED this 16th day of October, 2020. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
ROBERT L. THOMPSON, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 
 

 

Certificate of Service 

 Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz Edelman 

& Dicker LLP, and that on October 16, 2020, I served Edgardo Yusi & Keolis Transit Services, 

LLC’s Opposition to Motion for Leave to Amend as follows: 
 

 by placing same to be deposited for mailing in the United States Mail, in a sealed 
envelope upon which first class postage was prepaid in Las Vegas, Nevada;  

 
 via electronic means by operation of the Court’s electronic filing system, upon 

each party in this case who is registered as an electronic case filing user with the 
Clerk;  

 
John B. Shook, Esq. 
Shook & Stone, Esq. 
710 South Fourth Street 
Las Vegas, NV 89101 
 

Leonard T. Fink, Esq. 
Chad Fuss, Esq. 
SPRINGEL & FINK 
9075 W. Diablo Dr., Suite 302 
Las Vegas, Nevada 89148 

 
 BY: /s/ Agnes R. Wong      

 An Employee of  
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From: Lowry, Michael  

Sent: Monday, September 28, 2020 12:50 

To: Robert English <REnglish@shookandstone.com> 

Cc: John Shook <johnshook@shookandstone.com>; 'Kiana A. O'Day' <KO'Day@shookandstone.com>; Thompson, Robert 

L. <Robert.Thompson@wilsonelser.com> 

Subject: Felsner: Neuropsychological Evaluation on 12/20? 

Hello Robert, 

I’m writing to propose a neuropsychological examination of Mrs. Felsner on December 19, 2020 at 8:00 

a.m.  The exam would be with Bradley Axelrod, Ph.D. in Ann Arbor.  His CV is attached.  Below is a list of the 

standardized measures he typically uses to evaluate abilities at the time of assessment.  This proposed 

examination date would require use to slightly extend the current expert disclosure deadlines. 

I would like to book this examination and revise the disclosure deadlines as soon as practical so we can keep 

the damages case on track while you work with Alexander-Dennis on its liability discovery.  Please contact me 

about this proposal soon. 

Wechsler Adult Intelligence Scale-IV (WAIS-IV) 

Tests of Premorbid Functioning (TOPF) 

Wide Range Achievement Test-V (WRAT-V) 

Wechsler Memory Scale-IV (WMS-IV) 

California Verbal Learning Test-II (CVLT-II) 

Rey Complex Figure Test (CFT) 

Trail Making Test 

Controlled Oral Word Association Test 

Semantic Fluency 

Wisconsin Card Sorting Test (WCST) 

Finger Tapping Test 

Test of Memory Malingering (TOMM) 

Medical Symptom Validity Test (MSVT) 

Warrington Recognition Memory Test (RMT) 

Post-Concussive Symptom Questionnaire (PCSQ)

Michael Lowry 
Attorney at Law 
Wilson Elser Moskowitz Edelman & Dicker LLP 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
702.727.1267 (Direct) 
702.727.1400 (Main) 
702.727.1401 (Fax) 
michael.lowry@wilsonelser.com

CONFIDENTIALITY NOTICE: This electronic message is intended to be  
viewed only by the individual or entity to whom it is addressed.  
It may contain information that is privileged, confidential and  
exempt from disclosure under applicable law. Any dissemination,  
distribution or copying of this communication is strictly prohibited  
without our prior permission. If the reader of this message is not 
the intended recipient, or the employee or agent responsible for  
delivering the message to the intended recipient, or if you have  
received this communication in error, please notify us immediately by  
return e-mail and delete the original message and any copies of it  

App0009
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from your computer system.  

For further information about Wilson, Elser, Moskowitz, Edelman &  
Dicker LLP, please see our website at www.wilsonelser.com or refer to 
any of our offices.  
Thank you.
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Curriculum Vita 

BRADLEY N. AXELROD, Ph.D. 
2350 Washtenaw Avenue · Suite 7F · Ann Arbor, Michigan  48104 · (734) 913-0627 

 
PROFESSIONAL EXPERIENCE 
 
Department of Veterans Affairs, Allen Park/Detroit 
 Detroit, Michigan 
 August 1990-present. 
 Staff Psychologist, Neuropsychology 
 
Independent Practice 
 Ann Arbor, Michigan 
 April 1992-present 
 Psychological and neuropsychological evaluations 
 
LICENSURE 
 
 State of Michigan (Full License #6301007688; active since February 1990) 
 State of Colorado (Full License PSY-3119; July 2009-August 2019) 
 
EDUCATION 
 
Wayne State University, Detroit, Michigan. 
 Doctor of Philosophy, 1989. 
 Major: Clinical Psychology; Minor: Cognitive Psychology 
 Dissertation Title: Frontal lobe functioning in normal aging. 
 
Wayne State University, Detroit, Michigan. 
 Master of Arts, 1988. 
 Major: Clinical Psychology 

Thesis Title: Assessment of verbal and visual-spatial deficits in  
unilateral brain-injured patients. 

 
University of Illinois, Champaign, Illinois. 
 Bachelor of Science, Summa Cum Laude, 1984. 
 Major: Psychology 
 
CLINICAL TRAINING 
 
Department of Veterans Affairs, Ann Arbor 
 Ann Arbor, Michigan, September 1989-August 1990. 
 Psychology Intern 
 
Harper Hospital 
 Detroit, Michigan, September 1988-August 1989. 
 Psychology Intern 
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Wayne State University Psychology Clinic 
 Detroit, Michigan, March 1986-January 1988. 
 Psychology Practicum Student 
 
Detroit Receiving Hospital and University Health Center 
 Detroit, Michigan, September 1987-August 1988. 
 Psychology Intern 
 
Rehabilitation Institute of Detroit / Rehabilitation Institute of Michigan 
 Detroit, Michigan, September 1986-August 1987. 
 Psychology Intern 
 
Henry Ford Hospital 
 Detroit, Michigan, September 1985-August 1986. 
 Psychology Practicum Student 
 
ACADEMIC APPOINTMENTS 
 
University of Windsor, Windsor, Ontario 
 Promotion, Tenure and Renewal Committee Member 
 Academic Administrative Unit 
 Department of Psychology 
 2004-2005 
 
Wayne State University College of Science, Detroit, Michigan. 
 Adjunct Associate Professor 
 Department of Psychology  
 August 2002-present. 
 
Wayne State University School of Medicine, Detroit, Michigan. 
 Adjunct Associate Professor 
 Department of Neurology 
 August 2001-2018. 
 
Utah State University College of Education, Logan, Utah. 
 Adjunct Research Professor 
 Department of Psychology 
 September 1998-2006. 
 
Wayne State University College of Science, Detroit, Michigan. 
 Adjunct Assistant Professor 
 Department of Psychology  
 March 1994-August 2002. 
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University of Detroit Mercy, Detroit, Michigan. 
 Adjunct Professor 
 Department of Psychology 
 December 1991-present. 
 
Wayne State University School of Medicine, Detroit, Michigan. 
 Adjunct Assistant Professor 
 Department of Neurology 
 August 1991-August 2001. 
 
Wayne State University, Detroit, Michigan. 
 Instructor 
 May-July 1985; May-July 1986; January 1987-April 1989; September-December 1991. 
 
Wayne State University, Detroit, Michigan. 
 Teaching Assistant 
 September 1984-August 1985. 
 
RESEARCH EXPERIENCE 
 
Section Editor (Clinical Psychology and Neuropsychology): 
 Central European Journal of Medicine (2006-2012) 
 
Editorial Board Member: 
 Archives of Assessment Psychology (2009-present) 
 Assessment (2000-2003) 
 Assessment (2009-present) 
 The Clinical Neuropsychologist (2003-present) 
 Journal of Clinical and Experimental Neuropsychology (2001-present) 
 Psychology Injury and Law (2012-present) 
 
Reviewer: 
 Aging and Cognition 
 Aging, Neuropsychology and Cognition 
 Applied Neuropsychology 
 Applied Neuropsychology - Adult 
 Archives of Clinical Neuropsychology 
 Archives of General Psychiatry 
 Archives of Medical Science 
 Archives of Physical Medicine and Rehabilitation 
 Assessment 
 Child Neuropsychology 
 Cor et Vasa (Journal of the Czech Society of Cardiology) 
 Dementia and Geriatric Cognitive Disorders 
 International Journal of Developmental Neuroscience 
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Reviewer (continued): 
 International Journal of Geriatric Psychiatry  
 International Journal of Developmental Neuroscience  
 International Journal of Neuroscience  
 Irish Journal of Psychological Medicine 
 JAMA: The Journal of the American Medical Association 
 Journal of Applied Gerontology 
 Journal of Articles in Support of the Null Hypothesis 
 Journal of Clinical and Experimental Neuropsychology 
 Journal of Clinical Psychology 
 Journal of General Psychology 
 Journal of Geriatric Psychiatry and Neurology 
 Journal of the Neurological Sciences 
 Journal of Neuropsychiatry and Clinical Neurosciences 
 Journal of Psychiatric Research 
 Journal of the International Neuropsychological Society 
 Journal of Rehabilitation Research and Development 
 Journal of Traumatic Stress 
 Learning and Individual Differences 
 Military Medicine 
 Military Psychology 
 NatureScientific Reports 
 Neurocase 
 Neuropsychologia 
 Neuropsychology: A Journal of the American Psychological Association 
 Neuropsychology Review 
 Perceptual and Motor Skills 
 Psychiatry Research 
 Psychological Assessment 
 Psychology and Neuroscience 
 Psychology Injury and Law 
 Psychoneuroendocrinology 
 Schizophrenia Research 
 The Lancet 
 The Clinical Neuropsychologist 
 
Content Editor:  Introduction to Neuropsychology for Behavioral Health Professionals,  
 Western Publisher, 2009 
 
Advisor:  Handbook of Psychiatric Measures, American Psychiatric Association, 2000 
 
Rambam Medical Center, Haifa, Israel. 
 Clinical Research Sabbatical 
 September 1996-November 1996 
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University of Illinois, Champaign, Illinois. 
 Research Assistant 
 September 1981-December 1983 
 
PROFESSIONAL ORGANIZATION MEMBERSHIPS 
 
 American Academy of Assessment Psychology 
  Fellow since 1998 
 American Academy of Clinical Neuropsychology 
  Affiliate (non-voting) Member since 2011 
 American Board of Assessment Psychology 
  Diplomate since 1998 
 American Board of Professional Neuropsychology 
  Diplomate since 2009 
 American College of Professional Neuropsychology 
  Fellow since 2009 
 American Psychological Association 
  Member since 1990 
 Division 40 (Society for Clinical Neuropsychology) 
  Fellow since 2002 
 Division 12 (Clinical Psychology), Section IX (Assessment) 
 Association for Internship Training in Clinical Neuropsychology 
  Member since 1999 
 Association for Scientific Advancement in Psychology Injury and Law 
  Member since 2008 

Association of Veterans Affairs Psychologist Leaders 
 Member since 2007 
International Neuropsychological Society  

  Member since 1990 
 Michigan Psychological Association 
  Fellow since 2014 
 National Academy of Neuropsychology 
  Member 1992-1997 
  Fellow since 1997 
 
PROFESSIONAL GOVERNANCE  
 

American Academy of Sleep Medicine 
American Alliance for Health Sleep, Director, 2017-2020 

 American Alliance for Health Sleep, Secretary/Treasurer, 2019-2020 
American Psychological Association  

Integrative Healthcare for an Aging Population,  
 Member of the Technical Advisory Panel, 2007-2008 

Continuing Education Committee Member, 2004-2006 
Continuing Education Committee Research subcommittee Member, 2005-2006 
Continuing Education Committee SAS Appeal subcommittee Member, 2009-2018 
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American Psychological Association, Division 40 (Society for Clinical 
Neuropsychology)  
Membership Committee Chair, 2000-2003, 2003-2006  
Fellows Committee Member, 2004-2006  
Member-At-Large, Executive Committee, 2011-2013 

Association for Internship Training in Clinical Neuropsychology 
Member at Large, 2003-2006  
Member at Large, 2010-2013 

National Academy of Neuropsychology 
Awards Committee Chair, 2019-2021 
Awards Committee, 2013-2016 
Membership Committee, 2010-2013 
Policy and Planning Committee, 1998-2004  

University of Illinois, Department of Psychology 
Alumni Advisory Board Mentoring Chair, 2015-present 
Alumni Advisory Board Member, 2012-2015 
Panel Discussant 2012, 2014 
 

SCIENTIFIC POSITIONS 
 

American Academy of Clinical Neuropsychology 
Foundation Outcome Studies Grant Program Review Committee 2012 
Foundation Outcome Studies Grant Program Review Committee 2013 
Foundation Outcome Studies Grant Program Review Committee 2014 
Foundation Outcome Studies Grant Program Review Committee 2015 
Foundation Outcome Studies Grant Program Review Committee 2016 
Foundation Outcome Studies Grant Program Review Committee 2017  

 Foundation Outcome Studies Grant Program Review Committee 2018 
 Foundation Outcome Studies Grant Program Review Committee 2019 
American Psychological Association 

Division 40 (Society for Clinical Neuropsychology), Program Committee, 1994-
1997 

Department of Veterans Affairs Medical Center, Allen Park/Detroit Michigan 
Research and Development Committee, 1993 
Clinical Investigation Committee, 1993-2015 
VISN 11 Complementary and Alternative Medicine Committee, 2006-2009 
VISN 11 Polytrauma Team, 2007-2018 
SOTA Research to Improve the Lives of Veterans: Approaches to Traumatic Brain 

Injury Treatment, Management and Rehabilitation, 2008 
VISN 11 Traumatic Brain Injury Advisory Council, 2008-2018 

International Neuropsychological Society 
Program Committee, 1997 
Program Committee, 2005 
Program Committee, 2008 
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National Academy of Neuropsychology 
Scientific Program Committee, 1993 
Scientific Program Committee, 1997 
Scientific Program Committee, 2000 
Scientific Program Committee, 2001 

National Institutes of Health, Center for Scientific Review 
Special Emphasis Panel, 1999 

Southeastern Michigan Traumatic Brain Injury System Advisory Board 
Advisory Board Member, 2009-2014 
Advisory Board Member, 2018-2021 

Wayne State University 
Human Investigation Committee, Behavioral 03 Institutional Review Board 
 Member, 2000-2003 
 Vice-Chair, 2003-2006 

 
GRANT AWARDS 
 
Van Dyke, S., Axelrod, B. N., & Schutte, C. E. (2009-2010).  Utility of the Traumatic Brain 

Injury Screening Instrument in Predicting Cognitive and Affective Functioning in OEF/OIF 
Veterans.  Department of Veterans Affairs Predoctoral Associated Health Rehabilitation 
Research Fellowship Program. 

 
Sharp, M. & Axelrod, B. N. (2009).  Readjustment Education Material for Veterans Returning 

from Deployment.  Public Health Strategic Health Care Group, Veterans Health 
Administration. 

 
PROFESSIONAL HONORS AND AWARDS  
 

Phi Beta Kappa, 1984 
Bronze Tablet (Upper 2% of graduating class), University of Illinois, 1984 
Graduate Professional Scholar at Wayne State University, 1985-1986, 1986-1987, 

1987-1988, 1988-1989 
Blue Ribbon Award, American Psychological Association, Division 40 (Society for 

Clinical Neuropsychology), 1993 
Outstanding Rating Certificate, Department of Veterans Affairs Medical Center, 1992, 

1993, 1994, 1995, 1996 
Early Career Contributions to Clinical Neuropsychology Finalist, National Academy of 

Neuropsychology, 1995, 1996 
Outstanding Student Research Award, American Psychosomatic Society, 2000 
Davidson Fellow faculty advisor, Davidson Institute for Talent Development, 2003 
Blue Ribbon Award, American Psychological Association, Division 40 (Society for 

Clinical Neuropsychology), 2007 
Nelson Butters Award for Research Contributions to Clinical Neuropsychology, National 

Academy of Neuropsychology, 2008 
TCN/AACN Student Project Competition Runner Up, American Academy of Clinical 

Neuropsychology, 2017. 
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CONTINUING EDUCATION PRESENTATIONS 
 
Rationale for and Application of Short Forms for Commonly Used Neuropsychological 

Measures (November 2001).  National Academy of Neuropsychology 21st Annual 
Conference, San Francisco, California. 

 
Practical Issues in Clinical Neuropsychological Assessment (June 2004).  American Academy of 

Clinical Neuropsychology 2004 Annual Conference, Minneapolis, Minnesota. 
 
Challenges in Clinical Practice: Short Forms, False Positive Errors, Demographics, and Practice 

Effects (November 2004).  National Academy of Neuropsychology 24th Annual Conference, 
Seattle, Washington. 

 
Using Standardized Assessment Techniques with Unstandardized Patients (November 2004).  

National Association of Psychometrists Annual Meeting, Seattle, Washington. 
 
Issues Around Somatoform Conditions, Effort, Symptom Exaggeration, and Compensation:  

Remember Your Role as a VA Healthcare Provider (June 2008).  Department of Veterans 
Affairs National Polytrauma System of Care Conference: Effective Practice for Improved 
Outcomes, San Diego, California. 

 
Specificity of Neuropsychological Assessment Measures (November 2009).  Connecticut 

Neuropsychological Society, Hartford, Connecticut. 
 
Assessment of Effort and Validity in Neuropsychological Testing (August 2011).  Fifth Annual 

Defense and Veterans Traumatic Brain Injury Summit, Washington DC.  
 
Evaluating Bias and Effort in Neuropsychology (April 2013).  Annual Meeting of the Midwest 

Neuropsychology Group, The University of Michigan, Ann Arbor, Michigan. 
 
You are testing my patients: Systematic Methods for Evaluating Performance Validity (May 

2018).  Annual Meeting of the Midwest Neuropsychology Group, Eastern Michigan 
University, Ypsilanti, Michigan. 

 
Establishing Rationale and Methods for Inclusion of Performance Validity in 

Neuropsychological Evaluations (August 2018).  Washtenaw Psychological Society, Ann 
Arbor, Michigan. 

 
Vital Neuropsychology Issues in 2019: Test Interpretation, Practice Effects, and Performance 

Validity (February, 2019).  University of Michigan Department of Rehabilitation Medicine 
and Rehabilitation, Ann Arbor, Michigan. 
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PUBLICATIONS 
 
Book 
 
Axelrod, B. N. & Windell, J. (2012).  Dissertation Solutions: A concise guide to planning, 

implementing, and surviving the dissertation process.  Lanham, Maryland: Rowman & 
Littlefield Publishers. 

 
Labuda, J., Axelrod, B. N., & Windell, J. (2018).  Cognitive behavioral protocols for medical 

settings.  New York: Routledge Press. 
 
Book Chapters 
 
Goldman, R. S., Axelrod, B. N., & Taylor, S. (1996).  Neuropsychological aspects of 

schizophrenia.  In I. Grant and K. M. Adams (Eds.) Neuropsychological assessment of 
neuropsychiatric disorders (2nd Ed).  New York: Oxford University Press, pp. 504-525. 

 
Axelrod, B. N. (1999).  The writing of a neuropsychological report.  In R. D. Vanderploeg (Ed.) 

     (2nd Ed).  Hillsdale, New Jersey: 
Lawrence Erlbaum Associates, Publishers, pp. 245-274. 

 
Axelrod, B. N. (2005)          

(Ed.) A forensic neuropsychology casebook.  New York: Guilford Publications, Inc., pp. 
19-40. 

 
Woodard, J. L. & Axelrod, B. N. (2005).  Neuropsychological batteries for older adults.  In S. S. 

Bush and T. A. Martin (Eds.) Geriatric neuropsychology: Practice essentials.  Lisse, The 
Netherlands: Swets & Zeitlinger, pp. 41-84. 

 
Axelrod, B. N. & Lamberty, G. J. (2006).  The Oral Trail Making Test.  In A. M. Poreh (Ed.) 

Neuropsychological Assessment: A quantified process approach.  Lisse, The Netherlands: 
Swets & Zeitlinger, pp. 45-52. 

 
Lamberty, G. J. & Axelrod, B. N. (2006).  Derived adult Trail Making Test indices.  In A. M. 

Poreh (Ed.) Neuropsychological Assessment: A quantified process approach.  Lisse, The 
Netherlands: Swets & Zeitlinger, pp. 161-172. 

 
Woodard, J. L. & Axelrod, B. N. (2008).  Dementia Rating Scale.  In S. T. Gontkovsky and C. 
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Nevada Bar No. 10666 
E-mail: Michael.Lowry@wilsonelser.com  
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Las Vegas, NV 89119 
Tel: 702.727.1400/Fax: 702.727.1401 
Attorneys for Edgardo P. Yusi; Keolis Transit Services, LLC 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
HEATHER FELSNER and ROGER FELSNER, 
 
  Plaintiffs, 
 
vs. 
 
KEOLIS TRANSIT SERVICES, LLC, Foreign 
Limited-Liability Corporation and EDGARDO 
PAGUIO YUSI; ALEXANDER DENNIS, 
INC., a Foreign Corporation; DOES II through 
X, inclusive; and ROE BUSINESS ENTITIES I 
through X, inclusive, 
 
  Defendants. 

Case No.:   A-18-781000-C 
Dept. No.:  27 

 
Edgardo Yusi & Keolis Transit Services, 
LLC’s Reply re Motion for Rule 35 
Examination 
 
 

 Plaintiff’s goal is to bar Mr. Yusi and Keolis from obtaining a Rule 35 examination.  To 

do that she manufactures excuses never raised during the meet and confer process and relies 

upon an unconstitutional statute.  Applying Nevada law as Plaintiff urges would effectively void 

Rule 35 for all neuropsychological examinations.  This would deprive Defendants of the ability 

to obtain information they need to prepare their defenses for trial. 

DATED this 13th day of November, 2020. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 
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Memorandum of Points & Authorities 

I. Plaintiff alleges ongoing symptoms related to this case. 

There are a few undisputed facts relevant to this motion.  The parties agree: 

 Mrs. Felsner alleges she suffered a brain injury as a result of a fall.   

 Mrs. Felsner alleges she has ongoing deficits causally related to her fall. 

 Dr. Axelrod is an appropriately qualified examiner. 

 Initial expert disclosures are currently due December 22, 2020. 

II. Plaintiff’s opposition should be limited for failure to meet and confer in good faith. 

EDCR 2.34 creates the meet and confer requirement prior to filing a discovery motion.  

This is a discovery motion, so Mr. Yusi and Keolis followed this rule.  Their motion attached the 

email thread between counsel about meeting and conferring, along with a declaration about the 

resulting call between counsel.  EDCR 2.34(d) repeatedly requires the parties to meet and confer 

in “good faith.”  This court, like the federal courts, has previously summarily denied motions, 

without prejudice, where the moving party did not meet and confer in good faith. 

Here the reverse is true.  The moving party met and conferred in good faith, but the 

responding party did not.  Plaintiff does not dispute that the meet and confer occurred as 

described in Mr. Yusi and Keolis’ motion.  The objections Plaintiff raised to a Rule 35 

examination were 1) requiring Mrs. Felsner to drive from her home to Dr. Axelrod’s office; and 

2) that some unknown and unidentified testing was duplicative of prior work.1  Mr. Yusi and 

Keolis then prepared their motion to address these objections.  Plaintiff’s opposition should be 

limited to those objections otherwise the point of the meet and confer requirement is defeated.  

“If, after request, responding counsel fails to participate in good faith in the conference or to 

answer the discovery, the court may require such counsel to pay to any other party the reasonable 

expenses, including attorney fees, caused by the failure.”2 

 

 

                                                 
1 Declaration of Michael Lowry, included with motion. 
2 EDCR 2.34(d) 
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a. Mrs. Felsner is able to get around. 

Plaintiff’s first objection was to driving from her home to the appointment.  First, Mrs. 

Felsner does not live alone.  She resides with her husband who is under no driving restrictions.  

Further, her own records indicate she is able to travel from her home to her own physician’s 

appointments.  She was able to make the 36 mile roundtrip from her house to her own 

neuropsychologist’s office without any apparent problem at least three times.3  If she plans to 

attend this trial in person she will need to get from her home to Detroit’s airport, a 50.4 mile 

roundtrip. 

Mr. Yusi and Keolis would have been well within their rights per Rule 35(a)(2)(B) to 

require her to come to Las Vegas for this examination.  If Mrs. Felsner is able to travel to her 

own doctor appointments then she can travel to the one Mr. Yusi and Keolis request.   

b. Stale data is not a substitute for an examination. 

Plaintiff’s second objection was that some unknown and unidentified testing was 

duplicative of prior work.  This motion was filed October 16, 2020.  Plaintiff did not disclose 

that prior work until October 29, 2020.4  It appears the records themselves were printed on 

August 5, 2020 and provided to her lawyers no later than August 23, 2020.5  The report does not 

list any observer present for the examinations.  Plaintiff has provided only the report. 

The report indicates the testing occurred on February 12, February 26, and March 4, 

2020.  Plaintiff basically argues the data from these tests are good enough for Mr. Yusi and 

Keolis.  However, these data are stale because Plaintiff’s condition can change.  Performing a 

reevaluation with the prior raw data available for comparison helps to better evaluate abilities 

that are improving or stabilizing.  The tests also do not identify changes in the last 9 months in 

terms of cognitive and emotional functioning. 

                                                 
3 Her address is 29969 Sparkleberry Dr, Southfield, MI 48076.  Her own neuropsychologist’s 
records indicate testing was performed at 261 Mack Ave, Detroit, MI 48201.  Exhibit A at 
Vangel 00007, 8. 
4 Id. 
5 Vangel 00001, 2. 
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Finally, Plaintiff argues that she does not know what tests might be performed and doubts 

the reliability of these tests.  This is inaccurate.  Mr. Yusi & Keolis identified the testing on 

September 28, 2020.6  Plaintiff raised no objection to it during the meet and confer process. 

III. If Rule 35 and NRS 52.380 conflict, then Rule 35 controls. 

If Plaintiff’s failure to meet and confer in good faith is excused, this motion requires 

much more work to resolve.  Mr. Yusi and Keolis seek a neuropsychological examination per 

Rule 35.  Plaintiff responds that NRS 52.380 controls. 

a. How did we get here? 

In 2017 the Supreme Court began a process to comprehensively update Nevada’s Rules 

of Civil Procedure.  The Court appointed a committee, who formed sub-committees including 

one dedicated to the discovery rules.  Rule 35 proved contentious from the start.  The July 26, 

2017 meeting minutes from the full committee noted concern with the implications of early 

revisions.  “As to NRCP 35, the Committee discussed the observer requirement and whether that 

person could be an interested party or an attorney.”7  The rule was sent back to committee for 

further work. 

Rule 35 was discussed again at the September 27, 2017 full committee meeting.  One 

subcommittee member stated “he did not support the rule as written. His concerns are, among 

other things, the presence of an observer and the recording of the medical exam. Consideration 

of the rule was passed to the next meeting, pending further public comment on the rule and the 

development of a proposed alternative….”8  By the October 25, 2017 full committee meeting 

there were at least two competing drafts of Rule 35 under consideration.9  No agreement was 

ever reached within the discovery sub-committee.  The December 20, 2017 full committee 

meeting noted that, as to Rule 35, “three final proposals were complete and would be submitted 

to the Supreme Court. The co-chairs asked the proponents of the proposals to draft summary 

                                                 
6 Exhibit A to Motion at 3. 
7 Exhibit B at 2. 
8 Exhibit C at 4. 
9 Exhibit D at 1-2. 
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statements advocating for their proposal.”10  The Supreme Court then adopted one of the 

proposals that became the Rule 35.  It took effect March 1, 2019 and is applicable to this motion. 

The advocates for the losing proposal then went to the Legislature.  On March 18, 2019, 

AB 285 was introduced.  The former chair of the discovery sub-committee that drafted the 

competing proposals made clear what became AB 285 was rejected during the NRCP revision 

process and he was asking the Legislature to intervene.  

 
We voted 7-to-1 to make substantial changes, the changes that are set forth or 
embodied in the bill before you, Assembly Bill 285.  Unfortunately, when our 
recommendations went to the full Supreme Court of Nevada, they rejected our 
changes for reasons we are still not clear on.  At that point, we reassessed our 
position.11 

The bill passed both chambers, the governor signed it on May 23, 2019, and it took effect on 

October 1, 2019, as NRS 52.380. 

b. NRS 52.380 is an unconstitutional, procedural statute. 

The constitutional problem arises due to the separation of powers built into Nevada’s 

constitution.12  Each of government’s three branches is equal. “In keeping with this theory, the 

judiciary has the inherent power to govern its own procedures.”13  NRS 2.120 expressly 

recognized that authority. “The judiciary is entrusted with rule-making and other incidental 

powers reasonable and necessary to carry out the duties required for the administration of justice 

and to economically and fairly manage litigation.”14  This means “the legislature may not enact a 

procedural statute that conflicts with a pre-existing procedural rule, without violating the 

doctrine of separation of powers, and such a statute is of no effect.”15 

 
In addition to the constitutionally mandated bases for keeping separate those 
inherent powers of the judiciary, leaving control of court rules and the 
administration of justice to the judiciary, and thereby placing the responsibility for 
the system’s continued effectiveness with those most familiar with the latest 
issues and the experience and flexibility to more quickly bring into effect 
workable solutions and amendments, makes good sense.16 

                                                 
10 Exhibit E at 2. 
11 Exhibit F at 3-4. 
12 Nev. Const. Art. 3, § 1. 
13 Berkson v. Lepome, 126 Nev. 492, 499 (2010) (quotation omitted). 
14 Id. 
15 Id. 
16 Id. 
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The judiciary’s authority “to promulgate procedural rules is independent of legislative power, 

and may not be diminished or compromised by the legislature. ... Furthermore, where, as here, a 

rule of procedure is promulgated in conflict with a preexisting procedural statute, the rule 

supersedes the statute and controls.”17 

c. Nevada case law confirms NRS 52.380 is a procedural statute. 

The Supreme Court of Nevada has considered whether prior statutes are procedural or 

substantive and these prior cases help explain why NRS 52.380 is unconstitutional.  For 

example, consider wrongful death cases. “Wrongful death is a cause of action created by statute, 

having no roots in the common law.”18  NRS 41.085 created a substantive right that could be 

asserted subject to the judiciary’s procedural rules. 

In another example, NRS 11.340 allowed “a plaintiff whose judgment is subsequently 

reversed on appeal with the right to file a new action within one year after the reversal.”19  This 

statute arguably created a substantive right for a plaintiff whose statute of limitations has expired 

to file a new complaint after an unsuccessful appeal. But Berkson v. Lepome concluded NRS 

11.340 was procedural in nature, violated separation of powers by interfering “with the 

judiciary’s authority to manage the litigation process” and was unconstitutional. 

Whitlock v. Salmon addressed tension between NRCP 47(a), stating at the time “the court 

shall conduct the examination of prospective jurors and may permit such supplemental 

examination by counsel as it deems proper,” and NRS 16.030(b), which stated “the parties or 

their attorneys are entitled to conduct supplemental examinations which must not be 

unreasonably restricted.” Whitlock did not perceive the statute as a legislative encroachment on 

judicial prerogatives.  

 
Although the statute does implicate trial procedure, it does not interfere with 
procedure to a point of disruption or attempted abrogation of an existing court 
rule. Rather, the statute confers a substantive right to reasonable participation in 
voir dire by counsel; and this court will not attempt to abridge or modify a 
substantive right.20 

                                                 
17 State v. Connery, 99 Nev. 342, 345 (1983). 
18 Alsenz v. Clark Cty. Sch. Dist., 109 Nev. 1062, 1064 (1993). 
19 Berkson, 126 Nev. at 494. 
20 104 Nev. 24, 26 (1988). 
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 Mr. Yusi and Keolis have located no Nevada appellate authority yet considering NRS 

52.380.  It has been interpreted at least once in the local federal court.  The plaintiff in Freteluco 

v. Smith’s Food & Drug Ctrs. argued NRS 52.380 is a substantive statute and thus applicable in 

federal actions rather than FRCP 35.  Magistrate Judge Youchah disagreed, concluding “that 

whether an observer is present in the neuropsychological examination of Plaintiff is not 

substantive, but is procedural. That is, NRS 52.380 sets forth procedures applicable to observers 

who may attend independent medical examinations.”21 

 NRS 52.380 interferes “with procedure to a point of disruption” and attempts to abrogate 

an existing court rule as Whitlock feared.  NRS 52.380 does not create or modify any substantive 

rights. Instead the legislative history indicates the statute’s express purpose was to enact a draft 

of Rule 35 the Supreme Court rejected.  NRS 52.380 is an unconstitutional, procedural statute. 

IV. Plaintiff’s request for an observer is unsupported or unconstitutional. 

Plaintiff first requests to have an observer present.  Rule 35(a)(4) allows a party to 

request an observer, subject to court approval. 

 
The party against whom an examination is sought may request as a condition of 
the examination to have an observer present at the examination. When making the 
request, the party must identify the observer and state his or her relationship to the 
party being examined. The observer may not be the party’s attorney or anyone 
employed by the party or the party’s attorney. 

 Rule 35(a)(4)(A) then limits the situations in which an observer may be present.  “The 

party may have one observer present for the examination, unless: (i) the examination is a 

neuropsychological, psychological, or psychiatric examination.”  Rule 35(a)(4)(B) expressly 

reiterates this limitation.  “The party may not have any observer present for a 

neuropsychological, psychological, or psychiatric examination, unless the court orders otherwise 

for good cause shown.” 

 NRS 52.380(1) also creates a conditional right for an observer to attend.  “An observer 

may attend an examination but shall not participate in or disrupt the examination.”  NRS 

52.380(2)(a) expressly permits the observer to be the “attorney of an examinee or party 

                                                 
21 No. 2:19-cv-759, 2020 U.S. Dist. LEXIS 113217, 2020 WL 3504456 (D. Nev. June 29, 2020). 
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producing the examinee.”  NRS 52.280(2)(b) permits the observer to be “[a] designated 

representative of the attorney….” 

Deciding which controls requires an analysis of the statutory construction.  “The court 

first looks to the plain language of the statute.  If the statutory language fails to address the issue, 

this court construes the statute according to that which reason and public policy would indicate 

the legislature intended.”22   

a. Plaintiff does not justify why an observer is necessary. 

 The potential conflict between Rule 35(a)(4) and NRS 52.380(1) and (2) is plain, but it is 

possible to harmonize them in this particular circumstance.  Rule 35(a)(4) states the party against 

whom the examination “may request” an observer attend, NRS 52.380(1) states an observer 

“may attend.”  “‘May’ is of course generally permissive.”23  Rule 35 goes further and specifies 

that an observer may not attend a neuropsychological, psychological, or psychiatric examination.  

NRS 52.380 contains no equivalent language. 

 Neither Rule 35 nor NRS 52.380 provide guidance as to how a court should determine 

when an observer “may” attend.  They both place the burden to request one on Plaintiff.  Applied 

here, Plaintiff states no specific reason why she wants an observer present.  Her opposition and 

own records makes plain she has attended neuropsychological assessments with her own doctors, 

without an observer present.  She does not explain why she is unable to attend a psychological 

assessment with Dr. Axelrod without an observer. 

b. Ethical guidelines bar an observer from neuropsychological assessments. 

Plaintiff notes an affidavit from Dr. Axelrod stating various ethical rules prohibit 

observers from attending neuropsychological assessments.  This is true.  The American Board of 

Professional Neuropsychology has adopted a policy statement concerning what they term “third 

party observation” (TPO) of examinations.24  The Board examined these requests and noted they 

are inconsistent with good practice.  “Given the body of literature that exists regarding observer 

                                                 
22 Hardy Cos. v. SNMARK, LLC, 126 Nev. Adv. Op. 49, 245 P.3d 1149, 1153 (2010) (citations 
and quotations omitted); Marquis & Aurbach v. Dist. Ct., 122 Nev. 1147, 1157, 146 P.3d 1130, 
1137 (2006) (applying rules of statutory construction to the interpretation of a court rule). 
23 Ewing v. Fahey, 86 Nev. 604, 607, 472 P.2d 347, 349 (1970). 
24 Exhibit G. 
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effects, it is incumbent on neuropsychologists who provide evaluations to make clear to patients, 

clients, families, and other professionals that they do not endorse TPO and to try to avoid this 

type of intrusion in the assessment.”25  “Multiple studies have established and replicated the 

dubious validity of data obtained during recorded or observed evaluations.”26  When confronted 

with a situation such as is at issue in this motion, “neuropsychologists should resist demands for 

TPO if requested by opposing counsel, retaining counsel, or the court. The neuropsychologist 

should educate the court or those involved as to the APA Ethics Code and the existing scientific 

research that supports the negative effects of this type of intrusion.”27  The Board concluded: 

 
Requests for TPO frequently create an ethical dilemma for neuropsychologists as 
any observation or recording of neuropsychological tests or their administration 
has the potential to influence and compromise the behavior of both the examinee 
and the administrator, threatens the validity of the data obtained under these 
conditions by, and consequently limits normative comparisons, clinical 
conclusions, opinions, interpretations, and recommendations. For these reasons, 
APA ethical standards support the position that TPO in neuropsychological 
testing should be avoided.28 

 The Michigan Psychological Association also issued guidance for these requests that 

mirrors the Board’s recommendations.  “In forensic situations when retained as an expert witness 

and in which TPO is requested by opposing counsel or directed by the court, the psychologist 

should educate the court as to the [relevant ethical standards], and the scientific basis for the 

negative effects (invalid data) of these intrusions.”29  “If directed by the court to proceed with 

TPO, the psychologist should remove himself/herself form the assessment.”30 

 Applied here, Plaintiff was able to complete her own evaluations with her own physicians 

within their own ethical confines but without an observer.  Yet she now requests an observer and 

notes the ethical guidelines barring an observer solely to defeat Mr. Yusi and Keolis’ ability to 

obtain their own examination.  Her request for an observer should be denied.  

 

 

                                                 
25 Id. at 393. 
26 Id. at 395. 
27 Id.at 396. 
28 Id. 
29 Exhibit H at 12.1. 
30 Id. at 12.2. 
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c. Plaintiff has not complied with Rule 35’s substantive requirement. 

Rule 35(a)(4) states the party requesting an observer “must identify the observer and state 

his or her relationship to the party being examined.”  Plaintiff has not provided this threshold 

information. 

V. Plaintiff’s request to record the examination is unsupported or unconstitutional.  

Plaintiff also states she intends to invoke NRS 52.380(3), which states an “observer 

attending the examination pursuant to subsection 1 may make an audio or stenographic recording 

of the examination.”  NRS 52.380(3) conflicts with Rule 35(a)(3), which requires court 

permission to record.  “On request of a party or the examiner, the court may, for good cause 

shown, require as a condition of the examination that the examination be audio recorded.”  

Plaintiff does not offer any good cause that would satisfy Rule 35(a)(3).  She instead relies solely 

upon NRS 52.380(3). 

The same ethical bars against allowing a third-party observer (“TPO”) during a 

neuropsychological assessment also apply to recordings.  “Multiple studies have established and 

replicated the dubious validity of data obtained during recorded or observed evaluations.”31  

“Neuropsychologists should therefore not engage in, endorse, abet, or conduct assessments 

complicated by TPO or recording of any kind other than under the order of a court after all 

reasonable alternatives have been exhausted.”32 

If the court follows NRS 52.380(3), then Mr. Yusi and Keolis are barred from obtaining 

the examination Rule 35 permits them to obtain. 

VI. Plaintiff’s terms and conditions are unsupported or unconstitutional. 

Plaintiff then includes a laundry list of 31 terms and conditions for any examination.  

These terms and conditions are expressly designed to prevent an examination from occurring and 

then to hamper the examiner’s ability to perform it.   

                                                 
31 Exhibit G at 395. 
32 Id. at 397. 
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 1: This term appears to require that if an examination is granted, it may only occur on 

December 19 and that if it does not occur on this date, then the examination cannot occur.  

This type of inflexibility Plaintiff is trying to create to prevent the examination. 

 3: “A representative of Plaintiff including the plaintiff’s attorney may attend the entire 

examination.”  As discussed above, this request is neither supported nor ethically 

permissible. 

 4: Recording the examination.  As discussed above, this request is neither supported nor 

ethically permissible. 

 5: “Defense counsel may not attend the exam.”  This goes to the structural bias NRS 

52.380 was designed to create.  Plaintiff can attend with her lawyer, consult with her 

lawyer during the examination, and the lawyer can interfere.  But the defense who is 

paying for the examination cannot attend to document Plaintiff’s abuses. 

 7: NRCP 35(b)(1) allows the parties to provide “a copy of the examiner’s report within 

30 days of the examination or by the date of the applicable expert disclosure deadline, 

whichever occurs first.”  This rule should govern. 

 8 & 24: Plaintiff wants to bar Defendants from obtaining a second examination, if 

necessary.  Defendants agree it would be unusual to have a second examination but 

barring them from even requesting one when it is plain Plaintiff plans to sabotage the 

process is improper. 

 9: This request is unreasonable.  Dr. Axelrod needs to confirm the person presenting for 

the examination is in fact the person he is supposed to examine.  Plaintiff should be able 

to provide some sort of government issued photographic identification. 

 10: This time limit is arbitrary.  Plaintiff made herself available to her own 

neuropsychological over a period of 3 days.  Further, by implementing a time limit the 

court only encourages Plaintiff to stall, delaying the examination further, until the time 

period expires. 

 12, 29, 30, & 31: This condition is asking the court to instruct Dr. Axelrod how to 

practice neuropsychology.  If this information is relevant to his assessment, then Dr. 
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Axelrod should be permitted to ask it.  If certain information is relevant to his opinions, 

he should be permitted to comment upon it.  If Plaintiff believes that information is 

beyond the scope of his expertise, Plaintiff can bring a motion in limine with the district 

court. 

 16: “The examination will not be painful, protracted or intrusive.”  While this is not a 

physical examination, these terms are subjective and intended only to create yet another 

reason for Plaintiff to terminate the examination before it is completed. 

 17, 18, & 26: These conditions are also intended to prevent an examination.  The tests at 

issue are standardized and proprietary.  Neuropsychologists cannot release the test 

without exposing themselves to potential liability and compromising the test’s validity.  

Mr. Yusi and Keolis are happy to exchange raw data, but nothing more can be shared. 

 19, 20, & 27: These terms are ambiguous and appear to be another attempt to prevent Mr. 

Yusi and Keolis from using the data obtained to defend themselves.  Further, by 

identifying the resulting testing as “confidential medical records,” Plaintiff appears to be 

attempting to create a doctor-patient relationship where none can exist. 

 22: This term is unacceptable and hypocritical.  Mrs. Felsner has placed her mental health 

at issue in this case.  She has disclosed information about her mental health without any 

protective order, but now wants to hamstring Mr. Yusi & Keolis’ ability to use the data 

they obtain.  If Plaintiff believes a specific document should be sealed, she can bring an 

appropriate motion to do so.  However, a blanket rule sealing this information is 

inappropriate. 

 23: The term allowing Plaintiff to unilaterally terminate the examination has no support 

in Rule 35, only NRS 52.380.  Given the unending stream of excuses designed to 

frustrate this examination, Plaintiff can hardly be trusted to decide in “good faith” when 

an examination has become “abusive.” 

 28: This term is also designed to frustrate the examination.  If Plaintiff believes there is 

some inadmissible evidence, she can file a motion in limine later.  Mr. Yusi and Keolis 
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cannot and will not agree to prospectively exclude evidence that cannot even be 

identified yet. 

a. Secondary gain is a trial issue. 

Plaintiff’s final term asks the court to again instruct Dr. Axelrod how to practice 

neuropsychology.  She asks the court to preemptively bar him from discussing the 

neuropsychological diagnosis of secondary gain or malingering.  These are potential issues 

within the DSM-5 that neuropsychologists evaluate.  Further, the question at this point is whether 

an examination occurs and, if so, the terms for it.  What opinions Dr. Axelrod can give at trial is 

an issue for the district court at a later date. 

VII. A slight extension of discovery is necessary. 

The opening motion noted Dr. Axelrod’s soonest availability is December 19, 2020.  

Initial expert disclosures are due December 22, discovery closes on March 22, 2021 and the case 

is assigned to a June 28, 2021 trial group.  Mr. Yusi and Keolis proposed that the initial expert 

disclosures be moved to January 8, 2021.  This would allow the examination to proceed as 

scheduled but avoid resetting a trial date. 

Plaintiff opposes this, asserting this slight extension is an abuse.  Yet Plaintiff also has 

created a situation where, if the court agrees with her, no neuropsychological examination could 

ever occur.  Further, if the court grants this motion or puts conditions on it, both parties will be 

able to object, delaying the examination even further.  This facilitates Plaintiff’s goal of 

preventing an examination by running out the clock. 

VIII. The examination is appropriate and should be granted. 

Mr. Yusi and Keolis have acted reasonably and responsibly.  They requested a Rule 35 

examination.  They followed up with Plaintiff’s counsel and received narrow objections, so a 

motion was filed to address those narrow objections.  Plaintiff’s response uses every excuse in 

the book to void Rule 35 or otherwise hamper Mr. Yusi & Keolis’ ability to obtain the 

examination that Rule 35 allows them.  Plaintiff’s clear purpose is to prevent any examination or 

sabotage any examination that the court allows.  This cannot be permitted, tolerated, or 

condoned.  The Rule 35 examination is appropriate, supported, and should be ordered. 

App0126



 

 

-14- 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

DATED this 13th day of November, 2020. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 
 

 

Certificate of Service 

 Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz Edelman 

& Dicker LLP, and that on November 13, 2020, I served Edgardo Yusi & Keolis Transit 

Services, LLC’s Reply re Motion for Rule 35 Examination as follows: 

 

 by placing same to be deposited for mailing in the United States Mail, in a sealed 

envelope upon which first class postage was prepaid in Las Vegas, Nevada;  

 

 via electronic means by operation of the Court’s electronic filing system, upon 

each party in this case who is registered as an electronic case filing user with the 

Clerk;  

 

John B. Shook, Esq. 

Shook & Stone, Esq. 

710 South Fourth Street 

Las Vegas, NV 89101 

 

Leonard T. Fink, Esq. 

Chad Fuss, Esq. 

SPRINGEL & FINK 

9075 W. Diablo Dr., Suite 302 

Las Vegas, Nevada 89148 

 

 BY: /s/ Michael Lowry     

 An Employee of  
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SUPP 
JOHN B. SHOOK, ESQ. 
Nevada Bar No. 5499 
ROBERT ENGLISH, ESQ. 
Nevada Bar No. 3504 
SHOOK & STONE, CHTD.  
710 South 4th Street  
Las Vegas, NV  89101 
Office: (702) 385-2220 
Attorneys for Plaintiffs 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

HEATHER FELSNER and ROGER 
FELSNER,  
 
   Plaintiff, 
 
vs. 
 
 
KEOLIS TRANSIT SERVICES, LLC., 
Foreign Limited-Liability Corporation and 
EDGARDO PAGUIO YUSI; ALEXANDER 
DENNIS, INC., a Foreign Corporation, DOES 
II through X, inclusive; and ROE BUSINESS 
ENTITIES I through X, inclusive, 
 
   Defendants. 
 

Case No.: A781000  
Dept. No.:XXVII  
 
 

 

  

PLAINTIFFS’ FIFTH SUPPLEMENT TO EARLY CASE CONFERENCE LIST OF 
WITNESSES AND DOCUMENTS PURSUANT TO NRCP 16.1 

 
COMES NOW, Plaintiffs, HEATHER and ROGER FELSNER, by and through their 

attorney of record, JOHN B. SHOOK, ESQ. of the law firm of SHOOK & STONE, CHTD., and 

hereby submits the following PLAINTIFFS’ FIFTH SUPPLEMENT TO EARLY CASE 

CONFERENCE LIST OF WITNESSES AND DOCUMENTS PURSUANT TO NRCP 16.1 as 

follows: 

/// 

/// 

Case Number: A-18-781000-C

ELECTRONICALLY SERVED
10/29/2020 2:47 PM
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DOCUMENTS/TANGIBLE ITEMS PRODUCED 

DOCUMENTS 

EXHIBITS DESCRIPTION BATES NOS. 

1.  Plaintiff’s First Amended Complaint FACOM000001- 
FACOM000013 

2. Defendant Keolis Answer to 
Amended Complaint

ANSWER000001- 
ANSWER000006 

3. Photos of Plaintiff’s Injuries INJURY000001- 
INJURY000006 

4. Photos of inside of the bus BUS000001- 
BUS000011 

 

MEDICAL RECORDS 

EXHIBITS DESCRIPTION BATES NOS. 

100. Sunrise Hospital Medical Center   SUNRISERECS000001- 
SUNRISERECS000244

101. St. Joseph Mercy Oakland SJMORECS000001- 
SJMORECS000067

102. Michigan Internal Medicine 
Associates

MIMIARECS000001- 
MIMIARECS000057

103. Neurodiagnostic & Sleep Disorder NSDCRECS0000001- 
NSDCRECS0000032

104. Team Rehabilitation TRPTRECS0000001- 
TRPTRECS0000037

105. Pueblo Medical Imaging PMIRECS0000001- 
PMIRECS0000003

106. Updated Neurodiagnostic & Sleep 
Disorder

NSDCRECS0000033- 
NSDCRECS0000083

107. Enrico Fazzini, DO FAZZINI000001- 
FAZZINI000007 

108. Rehabilitation Institute of 
Michigan 

VANGEL000001- 
VANGEL000015 

 
MEDICAL BILLS 

EXHIBITS DESCRIPTION BATES NOS. 

200. Sunrise Hospital Medical Center SUNRISEBILLS000001- 
SUNRISEBILLS000010

201. Radiology Specialists, Ltd. RSBILLSS000001 
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202. Fremont Emergency Services   FERBILLSS000001- 
FERBILLSS000004

203. St. Joseph Mercy Oakland SJMOBILLS000001- 
SJMOBILLS000004

204. Neurodiagnostic & Sleep Disorder NSDCBILLS0000001- 
NSDCBILLS0000002

205. Team Rehabilitation TRPTBILLS0000001- 
TRPTBILLS0000004

206. Pueblo Medical Imaging PMIBILLS000001 

 

Plaintiff specifically reserves her right to supplement this exhibit list with any and all other 

relevant documents and records which comes into her or any other party’s possession during 

discovery in this matter, including but not limited to any additional medical records and bills for 

treatment of their injuries.   

PROPOUNDED WITNESS LIST 

 1. HEATHER FELSNER c/o John B. Shook, Esq., SHOOK & STONE, CHTD., 710 

South , Nevada 89501, (775) 323-2200.  Plaintiff HEATHER FELSNER will testify as to the facts 

and circumstances surrounding the subject incident, her injuries, and to all other relevant matters. 

 2. ROGER FELSNER c/o John B. Shook, Esq., SHOOK & STONE, CHTD., 710 

South , Nevada 89501, (775) 323-2200.  Plaintiff ROGER FELSNER will testify as to the facts and 

circumstances surrounding the subject incident, and to all other relevant matters. 

 3. MIRACLE FELSNER c/o John B. Shook, Esq., SHOOK & STONE, CHTD., 710 

South , Nevada 89501, (775) 323-2200.  Plaintiff MIRACLE FELSNER will testify as to the facts 

and circumstances surrounding the subject incident, and to all other relevant matters. 

4. Person Most Knowledgeable (PMK) of KEOLIS TRANSIT SERVICES, LLC. c/o 

Michael Lowry, Esq., 300 South Fourth Street, 11th Floor, Las Vegas, Nevada 89169, (702) 727-

1400.  Defendant KEOLIS TRANSIT SERVICES, LLC.  will testify as to the facts and 

circumstances surrounding the subject incident and to all other relevant matters. 

5. Person Most Knowledgeable (PMK) and/or Custodian of Records for SUNRISE 

HOSPITAL, 3186 South Maryland Parkway, Las Vegas, Nevada 89109. These witnesses will 
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testify regarding the injuries sustained by Plaintiffs, the medical care and treatment rendered, the 

reasonableness and necessity of medical bills incurred due to this accident and Plaintiff’s degree of 

recovery.  Witnesses are expected to provide testimony regarding, but not necessarily limited to, 

their review of Plaintiffs’ medical records; their examination of Plaintiffs; their opinion that 

Plaintiffs’ past medical care and/or treatment was reasonable and necessary; and their opinion that 

Plaintiffs’ need for future care and/or treatment is reasonable and necessary, including the 

reasonableness and necessity of treatment as is expected to be provided to Plaintiff by other medical 

providers.  Witnesses are also expected to provide opinions regarding the causation of Plaintiffs’ 

injuries; and they are expected to opine that the need for Plaintiffs’ past and future medical 

treatment was caused by the incident as is at issue in this matter.  They are further expected to 

provide opinions that the costs of Plaintiffs’ past and expected future medical treatment is 

reasonable and customary for Nevada.  The bases for witness’ opinions are expected to include, but 

are not necessarily limited to: their education, training and experience, the nature of the trauma 

Plaintiffs to which Plaintiffs was subjected because of Defendant’s negligence, Plaintiffs’ medical 

histories, Plaintiffs’ symptomologies and diagnostic tests as have been performed on the Plaintiffs. 

6. Person Most Knowledgeable (PMK) and/or Custodian of Records for TEAM 

REHABILITATION PHYSICAL THERAPY, 17388 w. 13 Mile Road, Beverly Hills, MI 48025. 

These witnesses will testify regarding the injuries sustained by Plaintiffs, the medical care and 

treatment rendered, the reasonableness and necessity of medical bills incurred due to this accident 

and Plaintiff’s degree of recovery.  Witnesses are expected to provide testimony regarding, but not 

necessarily limited to, their review of Plaintiffs’ medical records; their examination of Plaintiffs; 

their opinion that Plaintiffs’ past medical care and/or treatment was reasonable and necessary; and 

their opinion that Plaintiffs’ need for future care and/or treatment is reasonable and necessary, 

including the reasonableness and necessity of treatment as is expected to be provided to Plaintiff by 

other medical providers.  Witnesses are also expected to provide opinions regarding the causation 

of Plaintiffs’ injuries; and they are expected to opine that the need for Plaintiffs’ past and future 

medical treatment was caused by the incident as is at issue in this matter.  They are further expected 

to provide opinions that the costs of Plaintiffs’ past and expected future medical treatment is 

reasonable and customary.  The bases for witness’ opinions are expected to include, but are not 
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necessarily limited to: their education, training and experience, the nature of the trauma Plaintiffs to 

which Plaintiffs was subjected because of Defendant’s negligence, Plaintiffs’ medical histories, 

Plaintiffs’ symptomologies and diagnostic tests as have been performed on the Plaintiffs. 

7. MALAZ ALMSADDI, M.D. and/or Person Most Knowledgeable (PMK) and/or 

Custodian of Records for NEURO AND SLEEP DISORDER CENTER, 2525 S. Telegraph Road, 

#200, Bloomfield Hills, MI 48302. These witnesses will testify regarding the injuries sustained by 

Plaintiffs, the medical care and treatment rendered, the reasonableness and necessity of medical 

bills incurred due to this accident and Plaintiff’s degree of recovery.  Witnesses are expected to 

provide testimony regarding, but not necessarily limited to, their review of Plaintiffs’ medical 

records; their examination of Plaintiffs; their opinion that Plaintiffs’ past medical care and/or 

treatment was reasonable and necessary; and their opinion that Plaintiffs’ need for future care 

and/or treatment is reasonable and necessary, including the reasonableness and necessity of 

treatment as is expected to be provided to Plaintiff by other medical providers.  Witnesses are also 

expected to provide opinions regarding the causation of Plaintiffs’ injuries; and they are expected to 

opine that the need for Plaintiffs’ past and future medical treatment was caused by the incident as is 

at issue in this matter.  They are further expected to provide opinions that the costs of Plaintiffs’ 

past and expected future medical treatment is reasonable and customary.  The bases for witness’ 

opinions are expected to include, but are not necessarily limited to: their education, training and 

experience, the nature of the trauma Plaintiffs to which Plaintiffs was subjected because of 

Defendant’s negligence, Plaintiffs’ medical histories, Plaintiffs’ symptomologies and diagnostic 

tests as have been performed on the Plaintiffs. 

8. ANDREW ZAZAIAN, DO. and/or Person Most Knowledgeable (PMK) and/or 

Custodian of Records for MICHIGAN INTERNAL MEDICINE ASSOCIATES, 1012 W. Huron 

Street, Waterford, MI 48328. These witnesses will testify regarding the injuries sustained by 

Plaintiffs, the medical care and treatment rendered, the reasonableness and necessity of medical 

bills incurred due to this accident and Plaintiff’s degree of recovery.  Witnesses are expected to 

provide testimony regarding, but not necessarily limited to, their review of Plaintiffs’ medical 

records; their examination of Plaintiffs; their opinion that Plaintiffs’ past medical care and/or 

treatment was reasonable and necessary; and their opinion that Plaintiffs’ need for future care 
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and/or treatment is reasonable and necessary, including the reasonableness and necessity of 

treatment as is expected to be provided to Plaintiff by other medical providers.  Witnesses are also 

expected to provide opinions regarding the causation of Plaintiffs’ injuries; and they are expected to 

opine that the need for Plaintiffs’ past and future medical treatment was caused by the incident as is 

at issue in this matter.  They are further expected to provide opinions that the costs of Plaintiffs’ 

past and expected future medical treatment is reasonable and customary.  The bases for witness’ 

opinions are expected to include, but are not necessarily limited to: their education, training and 

experience, the nature of the trauma Plaintiffs to which Plaintiffs was subjected because of 

Defendant’s negligence, Plaintiffs’ medical histories, Plaintiffs’ symptomologies and diagnostic 

tests as have been performed on the Plaintiffs. 

9. Person Most Knowledgeable (PMK) and/or Custodian of Records for ST. JOSPEH 

MERCY OAKLAND, 44405 Woodward Ave, Pontiac, MI 48431. These witnesses will testify 

regarding the injuries sustained by Plaintiffs, the medical care and treatment rendered, the 

reasonableness and necessity of medical bills incurred due to this accident and Plaintiff’s degree of 

recovery.  Witnesses are expected to provide testimony regarding, but not necessarily limited to, 

their review of Plaintiffs’ medical records; their examination of Plaintiffs; their opinion that 

Plaintiffs’ past medical care and/or treatment was reasonable and necessary; and their opinion that 

Plaintiffs’ need for future care and/or treatment is reasonable and necessary, including the 

reasonableness and necessity of treatment as is expected to be provided to Plaintiff by other medical 

providers.  Witnesses are also expected to provide opinions regarding the causation of Plaintiffs’ 

injuries; and they are expected to opine that the need for Plaintiffs’ past and future medical 

treatment was caused by the incident as is at issue in this matter.  They are further expected to 

provide opinions that the costs of Plaintiffs’ past and expected future medical treatment is 

reasonable and customary.  The bases for witness’ opinions are expected to include, but are not 

necessarily limited to: their education, training and experience, the nature of the trauma Plaintiffs to 

which Plaintiffs was subjected because of Defendant’s negligence, Plaintiffs’ medical histories, 

Plaintiffs’ symptomologies and diagnostic tests as have been performed on the Plaintiffs. 

10. Person Most Knowledgeable (PMK) and/or Custodian of Records for PUEBLO 

MEDICAL IMAGING, 2628 West Charleston Blvd., #B, Las Vegas, Nevada 89102. These 
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witnesses will testify regarding the injuries sustained by Plaintiffs, the medical care and treatment 

rendered, the reasonableness and necessity of medical bills incurred due to this accident and 

Plaintiff’s degree of recovery.  Witnesses are expected to provide testimony regarding, but not 

necessarily limited to, their review of Plaintiffs’ medical records; their examination of Plaintiffs; 

their opinion that Plaintiffs’ past medical care and/or treatment was reasonable and necessary; and 

their opinion that Plaintiffs’ need for future care and/or treatment is reasonable and necessary, 

including the reasonableness and necessity of treatment as is expected to be provided to Plaintiff by 

other medical providers.  Witnesses are also expected to provide opinions regarding the causation 

of Plaintiffs’ injuries; and they are expected to opine that the need for Plaintiffs’ past and future 

medical treatment was caused by the incident as is at issue in this matter.  They are further expected 

to provide opinions that the costs of Plaintiffs’ past and expected future medical treatment is 

reasonable and customary for Nevada.  The bases for witness’ opinions are expected to include, but 

are not necessarily limited to: their education, training and experience, the nature of the trauma 

Plaintiffs to which Plaintiffs was subjected because of Defendant’s negligence, Plaintiffs’ medical 

histories, Plaintiffs’ symptomologies and diagnostic tests as have been performed on the Plaintiffs. 

Without waiving this objection(s), Please see attached video from Plaintiff’s cell phone after the 

incident.  

11. ENRICO FAZZINI DO, 291 North Pecos Avenue Road, Henderson, Nevada 89074 . 

These witnesses will testify regarding the injuries sustained by Plaintiffs, the medical care and 

treatment rendered, the reasonableness and necessity of medical bills incurred due to this accident 

and Plaintiff’s degree of recovery.  Witnesses are expected to provide testimony regarding, but not 

necessarily limited to, their review of Plaintiffs’ medical records; their examination of Plaintiffs; 

their opinion that Plaintiffs’ past medical care and/or treatment was reasonable and necessary; and 

their opinion that Plaintiffs’ need for future care and/or treatment is reasonable and necessary, 

including the reasonableness and necessity of treatment as is expected to be provided to Plaintiff by 

other medical providers.  Witnesses are also expected to provide opinions regarding the causation 

of Plaintiffs’ injuries; and they are expected to opine that the need for Plaintiffs’ past and future 

medical treatment was caused by the incident as is at issue in this matter.  They are further expected 

to provide opinions that the costs of Plaintiffs’ past and expected future medical treatment is 
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reasonable and customary.  The bases for witness’ opinions are expected to include, but are not 

necessarily limited to: their education, training and experience, the nature of the trauma Plaintiffs to 

which Plaintiffs was subjected because of Defendant’s negligence, Plaintiffs’ medical histories, 

Plaintiffs’ symptomologies and diagnostic tests as have been performed on the Plaintiffs. 

12. STEPHEN VANGEL, PH.D. and/or Person Most Knowledgeable (PMK) and/or 

Custodian of Records for REHABILITATION INSTITUTE OF MICHIGAN, 17388 42005 West 

12 Mile Road, Novi, MI 48377. These witnesses will testify regarding the injuries sustained by 

Plaintiffs, the medical care and treatment rendered, the reasonableness and necessity of medical 

bills incurred due to this accident and Plaintiff’s degree of recovery. Witnesses are expected to 

provide testimony regarding, but not necessarily limited to, their review of Plaintiffs’ medical 

records; their examination of Plaintiffs; their opinion that Plaintiffs’ past medical care and/or 

treatment was reasonable and necessary; and their opinion that Plaintiffs’ need for future care 

and/or treatment is reasonable and necessary, including the reasonableness and necessity of 

treatment as is expected to be provided to Plaintiff by other medical providers. Witnesses are also 

expected to provide opinions regarding the causation of Plaintiffs’ injuries; and they are expected to 

opine that the need for Plaintiffs’ past and future medical treatment was caused by the incident as is 

at issue in this matter. They are further expected to provide opinions that the costs of Plaintiffs’ past 

and expected future medical treatment is reasonable and customary. The bases for witness’ opinions 

are expected to include, but are not necessarily limited to: their education, training and experience, 

the nature of the trauma Plaintiffs to which Plaintiffs was subjected because of Defendant’s 

negligence, Plaintiffs’ medical histories, Plaintiffs’ symptomologies and diagnostic tests as have 

been performed on the Plaintiffs. 

13.  DAWN & JEFF TUNNICLIFF, 1540 Emmons Avenue, Birmingham, Michigan 

48009. These witnesses will testify regarding how they knew Plaintiff before and after the accident. 

These witnesses may also testify regarding their knowledge of Plaintiff’s injuries and the effects the 

injuries have had upon the Plaintiff in addition to all other relevant matters of which they have 

personal knowledge.  
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14.  ALISON & MATHEW UZIEBLO, 613 Suffield Avenue, Birmingham, Michigan 

48009. These witnesses will testify regarding how they knew Plaintiff before and after the accident. 

These witnesses may also testify regarding their knowledge of Plaintiff’s injuries and the effects the 

injuries have had upon the Plaintiff in addition to all other relevant matters of which they have 

personal knowledge. 

COMPUTATION OF DAMAGES 

Medical Expenses 

 Plaintiff, HEATHER FELSNER, will be making a claim for the following medical 

expenses: 

MEDICAL PROVIDER(S) TOTAL CHARGES

American Medical Response $ 1,168.91

Sunrise Hospital  $ 82,082.25

Fremont Emergency Services $ 1,233.00

Radiology Specialists, Ltd. $ 753.00

Michigan Internal Medicine Associates $ 454.12

St. Joseph Mercy Oakland $ 3,502.00

Neurodiagnostic & Sleep Disorder Center $ 1,795.00

Team Rehabilitation Physical Therapy $ 10,230.00

Pueblo Medical Imaging $6,600.00

Enrico Fazzini, DO $3,328.00

Total Medical Damages             :                                                                           $111,146.281 

 

 

 

 

 

 

1 Plaintiffs’ medicals may increase as Plaintiff’s continues to treat for her injuries related to the accident.  
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Pain and Suffering 

 Plaintiff will be making a claim for general pain and suffering, in an amount to be 

determined at the time of trial. 

 Plaintiff reserve the right to amend and/or supplement this computation of damages as 

discovery continues.  

 

DATED this 29th day of October, 2020. 
 
 

       SHOOK & STONE, CHTD. 
 
 
       /s/ John Shook, Esq.    
       _________________________ 
        JOHN B. SHOOK, ESQ. 

Nevada Bar No. 5499 
       ROBERT ENGLISH, ESQ. 
       Nevada Bar No. 3504 

SHOOK & STONE, CHTD.  
710 South 4th Street  
Las Vegas, NV  89101 
Office: (702) 385-2220 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 

Pursuant to NEFCR 9, NRCP 5(b) and  EDCR 7.26, I certify that on this date, I served the 

foregoing PLAINTIFFS’ FIFTH SUPPLEMENT TO EARLY CASE CONFERENCE LIST 

OF WITNESSES AND DOCUMENTS PURSUANT TO NRCP 16.1 by electronic transmission 

through the Odyssey File & Serve system to the following parties: 

 
Michael Lowry, Esq. 
Wilson Elser Moskowitz Edelman & Dicker 
6689 Las Vegas Blvd, #200 
Las Vegas, Nevada 89119 
 
Chad Fuss, Esq. 
Springel & Fink 
10655 Park Run Drive, #275 
Las Vegas, Nevada 89144 
 

 
DATED this 29th day of October, 2020. 

 
 
     /s/ Kiana O’Day 
     ______________________________________ 
     An employee of Shook & Stone 
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

July	26,	2017	Meeting	

	

The	 fifth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	July	26,	2017	at	3:00	p.m.	 	The	meeting	was	video	
conferenced	among	the	State	Bar	of	Nevada	Office	in	Reno,	the	Supreme	Court	
conference	 room	 in	 Las	 Vegas,	 and	 the	 Supreme	 Court	 conference	 room	 in	
Carson	 City.	 	 Present	 in	 Reno	were	 Discovery	 Commissioner	Wesley	 Ayres,	
Graham	Galloway,	Bill	Peterson,	Todd	Reese,	and	Don	Springmeyer.		Present	in	
Carson	City	were	Kevin	Powers	and	Justice	Mark	Gibbons.		Present	in	Las	Vegas	
were	Justice	Kristina	Pickering,	Discovery	Commissioner	Bonnie	Bulla,	George	
Bochanis,	Judge	Elissa	Cadish,	Steve	Morris	and	Dan	Polsenberg.	

The	Committee	first	approved	the	June	21,	2017	meeting	minutes.	

The	 Committee	 then	 discussed	 publicity	 for	 NRCP	 revision	 process.	 	 Justice	
Pickering	 advised	 the	 Committee	 that	 the	 Supreme	 Court’s	 website	 for	 the	
Committee	would	soon	be	populated	and	that	the	State	Bar	would	be	contacted	
to	run	a	notice	of	the	Committee’s	work	in	the	Nevada	Lawyer	and	to	send	an	
email	to	members	of	the	State	Bar.		An	article	written	by	Kristen	Martini	would	
also	 be	 running	 in	 the	 Writ,	 a	 Washoe	 County	 Bar	 publication,	 and	 in	 the	
Communiqué,	a	Clark	County	Bar	publication.			

The	Committee	then	discussed	the	impact	of	the	NRCP	revisions	on	the	Nevada	
Justice	Court	Rules	of	Civil	Procedure.		Many	of	the	NRCP	are	adopted	wholesale	
in	the	NJCRCP.		Justice	Gibbons	will	notify	the	Chief	Justice	of	the	concerns,	with	
a	view	toward	possibly	appointing	a	committee	to	examine	the	NJCRCP	in	light	
of	any	changes	to	the	NRCP.	

Discussion	then	turned	to	the	subcommittees	and	subcommittee	reports	and	
rule	recommendations.	

1) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
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The	Committee	first	confirmed	that	NRCP	16	has	been	assigned	to	the	
Discovery	Subcommittee.		The	Committee	then	discussed	the	proposed	draft	
amendments	to	NRCP	16.1	and	35	submitted	by	the	Discovery	Subcommittee.			
	
As	to	NRCP	16.1,	the	subcommittee	recommended	that	“data	compilations”	be	
changed	to	“electronically	stored	information”	to	be	consistent	with	other	
jurisdictions.		Discussion	then	turned	to	the	standard	appropriate	for	a	party’s	
initial	disclosure	obligation.		The	subcommittee	recommended	changing	the	
current	broad	initial	disclosure	requirement	to	a	narrower	requirement	that	
the	party	disclose	any	information	that	the	party	“may	use	to	support	its	
claims	or	defenses,	including	for	impeachment	or	rebuttal.”		Some	present	
offered	that	this	was	a	significant	change,	in	that	a	party	would	have	no	
obligation	to	disclose	information	that	hurts	his	claims	or	defenses,	only	
information	the	party	intends	to	use	to	support	his	litigation	position	or	to	
impeach	his	opponent.		Supporters	of	the	change	noted	that	affirmative	
discovery	requests	can	flesh	out	information;	the	change	just	concerns	initial	
disclosures.		The	Committee	discussed	that,	if	the	change	is	made,	the	advisory	
committee	notes	should	make	clear	what	the	limitations	are.			
	
The	Committee	also	noted	that	initial	disclosure	obligations	do	not	apply	
when	cases	are	before	the	probate	commissioner	but	should	apply	when	a	
probate	case	reaches	district	court	and	discussed	whether	NRCP	16.1	and	the	
NRCP	need	revision	to	make	this	clear.		The	Committee	noted	that	NRCP	3	and	
81	come	into	play	because	probate	is	a	statutory	proceeding	commenced	by	
petition.			
	
The	Committee	decided	that	further	discussion	was	needed	and	that	drafter’s	
notes	in	rule	16.1	and	or	81	may	be	warranted	along	with	a	change	to	NRCP	3	
to	include	“petitions”	and	“applications”	in	NRCP3’s	language.		The	Committee	
passed	on	this	rule	pending	further	examination	by	the	Discovery	
Subcommittee	and	the	Everything	Else	Subcommittee	on	NRCP	3	and	81.	
	
As	to	NRCP	35,	the	Committee	discussed	the	observer	requirement	and	
whether	that	person	could	be	an	interested	party	or	an	attorney.		The	
subcommittee	reported	that	the	Audio	Recording	provision	was	new.		The	
Committee	also	expressed	concern	about	the	language	in	NRCP	35(b)(1)	and	
(3),	which	was	taken	directly	from	the	FRCP	counterpart,	noting	that	the	
language	was	confusing	regarding	who	would	be	requesting	what	from	whom,	
and	what	exams	must	be	produced.		The	Committee	also	discussed	how	this	
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rule	would	apply	to	minors	and	interact	with	other	rules	applicable	to	minors,	
and	the	Committee	recommended	adding	to	the	drafter’s	note	to	address	this	
concern.		The	Committee	also	noted	that	NRCP	35(a)(2)(B)	allowed	the	court	
to	impose	conditions	on	the	examination	to	protect	minors.		The	
subcommittee	will	reconsider	the	rule,	make	alterations,	and	present	the	rule	
at	the	August	meeting.	
	
2) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	4.1,	5,	6)	(includes	all	

e‐service	rules,	calculation	of	time,	and	time	to	perform	acts	throughout	
the	NRCP)	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Don	Springmeyer,	Dan	
Polsenberg,	Todd	Reese,	Kevin	Powers	

	
Judge	Cadish	reported	that	FRCP	4.1	has	been	assigned	to	the	Time	and	
Service	of	Process	Subcommittee	for	consideration.	
	
3) Huneycutt	Subcommittee	(NRCP	62.1,	NRAP	12.1,	Huneycutt	v.	Huneycutt,	

94	Nev.	79,	575	P.2d	585	(1978)	and	progeny)	

Chair:	Racheal	Mastel	
Members:	Justice	Kristina	Pickering,	Justice	Mark	Gibbons,	Todd	
Reese,	Dan	Polsenberg	

	
The	Committee	then	discussed	the	proposed	draft	addition	of	NRCP	62.1	and	
NRAP	12.1	and	accompanying	draft	committee	notes	submitted	by	the	
Huneycutt	Subcommittee.		The	Committee	generally	approved	of	the	rules	and	
comment,	but	discussed	altering	language	in	the	drafter’s	note	regarding	
whether	Huneycutt	and	its	progeny	would	be	overruled	by	the	adoption	of	
these	rules,	and	discussed	needed	changes	to	the	language	of	the	rule	
reference	federal	courts.		The	subcommittee	will	make	the	alterations	
requested	and	present	the	rules	at	the	August	meeting.	
	
4) Everything	Else	Subcommittee	(renamed	from	the	“No	Brainer”	

Subcommittee)	(All	NRCP	Rules	not	otherwise	accounted	for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	
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The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	5.1,	5.2,	7,	
7.1,	 8,	 9,	 and	 11	 submitted	 by	 the	 Everything	 Else	 Subcommittee.	 	 The	
Committee	approved	the	recommendation	to	reject	FRCP	5.1.		The	Committee	
considered	FRCP	5.2,	and	advised	against	 incorporating	the	Rules	on	Sealing	
and	Reacting	Court	Records	(SRCR)	into	Rule	5.2	because	the	SRCR	apply	more	
broadly	than	the	NRCP	do.		The	Committee	approved	rejecting	the	text	of	FRCP	
5.2,	 but	 advised	 adding	 Rule	 5.2	 to	 the	 NRCP	 with	 language	 directing	
practitioners	 to	 the	 SRCR	 for	 rules	 regarding	 sealing	 and	 redaction.	 	 The	
Subcommittee	will	 redraft	 NRCP	 5.2	 and	 submit	 it	 to	 the	 Committee	 for	 its	
consideration	at	 the	August	meeting.	 	The	Committee	approved	NRCP	7,	7.1,	
and	11	as	proposed.		The	Committee	agreed	with	changes	proposed	by	Racheal	
Mastel	to	Rules	7	and	8,	leaving	in	the	federal	language	regarding	pleading	the	
jurisdiction	of	the	court.	 	With	that	change,	the	Committee	approved	NRCP	7	
and	8.	

A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.		Concern	was	voiced	with	the	ambitious	pace	of	this	Committee	and	
the	scheduling	conflicts	occurring	with	the	subcommittees.		This	issue	will	be	
revisited	 in	 August.	 Justice	 Gibbons	 advised	 the	 Committee	 that	 Committee	
meetings	 are	 scheduled	 for	August	16,	2017	at	3:00	pm,	 and	September	27,	
2017	at	3:00	pm.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:00	p.m.			

Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

September	27,	2017	Meeting	

	

The	 seventh	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	September	27,	2017	at	3:00	p.m.		The	meeting	was	
video	 conferenced	 between	 the	 State	 Bar	 of	 Nevada	 Office	 in	 Reno	 and	 the	
Supreme	Court	conference	rooms	in	Las	Vegas	and	Carson	City.		Present	in	Reno	
were	Discovery	Commissioner	Wesley	Ayres,	Graham	Galloway,	Bob	Eisenberg,	
Dan	Polsenberg,	and	Don	Springmeyer.		Present	in	Carson	City	were	Judge	Jim	
Wilson,	Kevin	Powers,	and	Todd	Reese.		Present	in	Las	Vegas	were	Justice	Mark	
Gibbons,	 Justice	 Kristina	 Pickering,	 Judge	 Elissa	 Cadish,	 Discovery	
Commissioner	Bonnie	Bulla,	Judge	Kim	Wanker,	Professor	Tom	Main,	George	
Bochanis,	Steve	Morris,	and	Rachael	Mastel.	

The	Committee	first	approved	the	August	16,	2017	meeting	minutes.	

The	 Committee	 then	 welcomed	 Judge	 James	 E.	 Wilson,	 who	 was	 recently	
appointed	to	the	Committee.		Judge	Wilson	will	join	the	discovery;	NRCP	4,	5,	6;	
and	style	subcommittees.	

The	Committee	then	discussed	publicizing	its	work	and	seeking	comment	from	
practitioners.	 	 It	 was	 agreed	 that,	 unless	 otherwise	 approved	 by	 the	
subcommittee	chair,	comments	on	a	rule	being	developed	by	a	subcommittee	
should	not	be	sought	 from	the	bar	until	 the	subcommittee	has	 finished	their	
work	with	the	rule.	 	This	will	allow	the	subcommittee	to	completely	vet	and	
develop	their	work	and	to	prevent	an	incomplete	rule	from	being	scrutinized	
by	 the	 bar.	 	 After	 a	 subcommittee	 has	 presented	 a	 proposed	 rule	 to	 the	
committee,	 however,	 then	 the	 committee	 members	 are	 encouraged	 to	 seek	
comment	on	the	rule	from	any	desired	sources.		This	will	enable	the	committee	
to	have	as	much	input	as	possible	when	considering	the	Rules.	

The	Committee	then	discussed	the	subcommittee	rule	recommendations.	

1) NRCP	68	Subcommittee	

Chair:	Dan	Polsenberg	
Members:	Don	Springmeyer,	Prof.	Thomas	Main	
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The	subcommittee	reported	that	it	left	“before	trial”	as	is	because	a	better	
alternative	could	not	be	found	and	that	they	fixed	the	time	before	trial	at	21	
days.		The	subcommittee	also	reported	that	they	added	a	section	to	NRCP	
68(d)	to	clarify	that	a	party	may	pay	the	amount	of	the	offer	within	21	days	
without	an	adverse	judgment.		Todd	Reese	suggested	adding,	and	will	draft,	
language	to	NRCP	68(f)	to	clarify	how	to	calculate	the	penalty	when	multiple	
offers	have	been	given.		The	Committee	also	discussed	the	conflict	in	NRCP	68	
(d)	between	obtaining	a	judgment	after14	days	but	having	21	days	to	pay	
without	entry	of	a	judgment.		The	subcommittee	will	redraft	that	subsection	of	
the	rule.		The	Committee	passed	the	rule	to	the	November	meeting,	and	the	
subcommittee	will	consider	language	changes	to	the	rule.	
	
2) Everything	Else	Subcommittee	(All	NRCP	Rules	not	otherwise	accounted	

for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	

	
The	 Committee	 then	 discussed	 the	 revised	 proposed	 draft	 amendments	 to	
NRCP	5.2,	 22,	 and	25	 submitted	by	 the	Everything	Else	 Subcommittee.	 	 The	
Committee	approved	the	drafts	of	NRCP	5.2	and	22.		When	discussing	NRCP	25,	
the	Committee	expressed	concerns	regarding	who	may	file	a	notice	of	death,	
what	the	purpose	of	 the	district	court	noting	the	death	on	the	record	 is,	and	
whether	the	notice	of	death	trigger	a	trap	for	the	unwary	with	the	90	day	period	
to	 substitute	 a	 person	 after	 the	 notice	 is	 filed.	 	 The	 Committee	 discussed	
whether	the	dismissal	after	90	days	should	be	mandatory	or	discretionary.		The	
subcommittee	will	 reconsider	and	redraft	 the	rule,	 taking	 into	consideration	
the	Committee’s	concerns.	
	
3) Class	and	Derivative	Actions	Subcommittee	(NRCP	23,	23.1,	23.2)	
	

Chair:	Prof.	Thomas	Main	
Members:	Dan	Polsenberg,	Don	Springmeyer	

	
The	Class	and	Derivative	Actions	Subcommittee	reported	that	it	would	
present	proposed	rules	at	the	next	Committee	meeting.		(In	November	as	the	
October	meeting	will	focus	on	discovery.)	
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4) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	4.1,	5,	6)	
	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Judge	Jim	Wilson;	Don	
Springmeyer,	Dan	Polsenberg,	Racheal	Mastel,	Todd	Reese,	Kevin	
Powers	

	
The	Committee	then	discussed	the	proposed	draft	of	NRCP	5	submitted	by	the	
Time	and	Service	of	Process	Subcommittee.		The	Committee	approved	NRCP	5	
as	proposed.	
	
5) NRCP	12	and	56	Subcommittee	(NRCP	8,	12,	and	56)	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Judge	Wanker,	Prof.	Thomas	Main	

	
The	Committee	then	discussed	the	proposed	draft	of	NRCP	8,	12,	and	56	
submitted	by	the	NRCP	12	and	56	Subcommittee.		The	Advisory	Committee	
Note	added	to	NRCP	8	was	approved.		The	Committee	discussed	the	addition	
to	NRCP	12	of	the	provisions	for	public	entities,	officers,	and	political	
subdivisions	to	answer	or	respond	and	whether	they	should	have	45	or	60	
days	to	or	answer	respond.		The	Committee	approved	the	rules	with	a	45	day	
time	period	subject	to	syncing	the	public	entities,	officers,	and	political	
subdivisions	provisions	with	NRCP	4.	The	Committee	also	discussed	
subsections	(d)	and	(e)	of	NRCP	56,	indicating	that	they	did	not	alter	and	were	
consistent	with	existing	law.		The	Committee	approved	NRCP	12	and	56	and	
the	Advisory	Committee	Note	proposed	for	NRCP	12.			
	
6) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
	

The	Committee	then	discussed	the	proposed	draft	amendments	to	NRCP	16.1,	
26,	30,	34,	and	35	submitted	by	the	Discovery	Subcommittee.		As	to	Rule	35,	
Rachael	Mastel	reported	that	the	family	law	bar	suggested	developing	their	
own	rule	to	address	the	unique	problems	regarding	medical	exams	in	family	
law.		Bob	Eisenberg	sent	the	committee	feedback	from	other	practitioners	on	
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the	rule.		Bob	also	stated	that	he	did	appreciate	the	work	of	the	discovery	
subcommittee,	but	that	he	did	not	support	the	rule	as	written.		His	concerns	
are,	among	other	things,	the	presence	of	an	observer	and	the	recording	of	the	
medical	exam.		Consideration	of	the	rule	was	passed	to	the	next	meeting,	
pending	further	public	comment	on	the	rule	and	the	development	of	a	
proposed	alternative	by	Bob	Eisenberg.		The	Committee	briefly	discussed	
NRCP	16.1,	its	approach	to	initial	disclosures,	and	its	approach	to	the	
testimony	of	treating	physicians.		The	Committee	also	discussed	whether	Rule	
26	should	refer	to	NRCP	16.2	and	16.205.		The	Committee	also	briefly	
discussed	NRCP	30	and	34,	not	mentioning	any	serious	concerns.		Because	
time	remaining	was	short,	the	co‐chairs	advised	the	Committee	to	review	the	
discovery	rules	and	to	be	prepared	to	discuss	them	at	the	next	meeting.		This	
set	of	rules	will	be	first	on	the	next	meeting	agenda	to	afford	sufficient	time	
for	their	discussion.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.	

Justice	Gibbons	advised	the	Committee	that	the	next	Committee	meetings	are	
scheduled	for	October	25,	2017	at	3:00	pm,	and	November	29,	2017	at	3:00	pm	
at	the	usual	times	and	locations.		The	next	Committee	meeting	in	October	will	
focus	exclusively	on	discovery.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:03	p.m.			

Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

October	25,	2017	Meeting	

	

The	 eighth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	October	25,	2017	at	3:00	p.m.		The	meeting	was	video	
conferenced	between	the	State	Bar	of	Nevada	Office	in	Reno	and	the	Supreme	
Court	conference	rooms	in	Las	Vegas	and	Carson	City.	 	Present	in	Reno	were	
Discovery	Commissioner	Wesley	Ayres,	Graham	Galloway,	Bob	Eisenberg,	and	
Bill	 Peterson.	 	 Present	 in	 Carson	 City	were	 Justice	Mark	 Gibbons,	 Judge	 Jim	
Wilson,	 Kevin	 Powers,	 and	 Todd	 Reese.	 	 Present	 in	 Las	 Vegas	 were	 Justice	
Kristina	 Pickering,	 Judge	 Elissa	 Cadish,	 Judge	 Kim	 Wanker,	 Discovery	
Commissioner	 Bonnie	 Bulla,	 George	 Bochanis,	 Steve	Morris,	 Rachael	Mastel.	
Dan	Polsenberg,	Don	Springmeyer,	and	Professor	Thom	Main.			

The	Committee	first	approved	the	September	27,	2017	meeting	minutes.	

This	meeting	 focused	on	discovery.	 	 The	Committee	discussed	 the	 following	
subcommittee	rule	recommendations.	

1) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
	

The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	16.1,	26,	
30,	34,	and	35	submitted	by	the	Discovery	Subcommittee.		As	to	Rule	35,	Bob	
Eisenberg	presented	an	opposing	proposed	amendment.		The	Committee	also	
considered	the	opposing	views	submitted	by	plaintiff	and	insurance	defense	
counsel	regarding	Rule	35.		Graham	Galloway	discussed	the	language	in	the	
committee	note	regarding	the	location	of	the	exam,	indicating	that	he	agreed	
that	the	language	should	be	changed	so	that	the	location	will	be	in	Nevada,	
unless	otherwise	stipulated	or	ordered.		The	Committee	also	discussed	that	
this	provision	was	substantive	and	should	be	in	the	text	of	the	rule.		The	
committee	then	discussed	audio	and	video	recordings	and	observers.		The	
issue	is,	generally,	how	to	address	issues	that	arise	during	an	examination	and	
whether	a	person	subject	to	an	exam	should	have	a	right	to	a	recording	or	an	
observer,	or	whether	a	court	should	be	required	to	order	a	recording	or	
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observer,	and	if	so	whether	that	should	be	for	just	cause.		Commissioner	Bulla	
emphasized	that	the	committee	draft	was	a	compromise	position.		Several	
members	of	the	subcommittee	felt	that	exams	should	be	video	recorded,	but	
Commissioner	Bulla	noted	her	opposition	to	video	recording	and	her	concerns	
that	such	videos	might	end	up	on	the	internet,	compromising	the	examinee’s	
privacy.		The	committee	and	the	subcommittee	agreed	with	the	language	in	
Bob	Eisenberg’s	draft	that	observers	should	not	obstruct	the	exam	and	that	
minors	and	incompetent	persons	should	be	entitled	to	a	parent	or	guardian	as	
an	observer.		Judge	Cadish	commented	that	a	person	subject	to	an	exam	might	
have	a	right	to	an	audio	recording	but	that	the	court	might	be	required	to	
order	an	observer.		The	Committee	also	acknowledged	its	lack	of	
understanding	whether	doctors	would	refuse	to	perform	exams	if	recorded	or	
if	an	observer	was	present,	or	if	performing	an	exam	with	a	recording	or	
observer	might	violate	doctors’	ethical	rules.		The	committee	noted	that	some	
attorneys	were	contacting	doctors	to	get	their	input	on	this	question.		The	
Committee	also	discussed	the	lack	of	an	insurance	defense	lawyer	on	the	
subcommittee	and	on	the	committee	as	a	whole.		Dan	Polsenberg	also	noted	
that	the	draft	from	Bob	Eisenberg	was	inconsistent	on	who	would	be	
requesting	what,	and	Bob	agreed	that	revisions	were	appropriate.		The	
Committee	passed	on	Rule	35	to	allow	Bob	Eisenberg	to	work	with	the	
subcommittee	to	edit	their	respective	drafts	as	needed,	and	to	attempt	to	
work	out	a	compromise	version	or	to	present	competing	version	to	the	
committee	at	the	next	meeting.			
	
The	Committee	next	discussed	NRCP	26,	noting	some	discrepancy	with	the	
cross‐citations	to	Rules	16.2	and	16.205.		Subject	to	correcting	those	citations,	
Justice	Pickering	moved	to	recommend	the	rule,	the	motion	was	seconded	by	
Justice	Gibbons,	and	the	Committee	voted	to	recommend	the	rule.	
	
The	Committee	next	discussed	Rule	30.		The	subcommittee	noted	that	the	rule	
tracked	FRCP	30	including	the	limitation	of	10	depositions	absent	stipulation	
or	leave	of	court.		The	subcommittee	noted	that	Rule	30(h)	was	kept	from	the	
existing	rule,	and	that	the	rule	was	not	intended	to	change	“7	hours	of	
testimony”	referring	to	7	hours	on	the	record	or	the	holding	in	Coyote	Springs	
Inv.,	LLC	v.	Eighth	Judicial	Dist.	Court,	131	Nev.,	Adv.	Op.	18,	347	P.3d	267	
(2015),	concerning	privileges	during	breaks	in	the	deposition.		Subject	to	
minor	edits	to	the	committee	note,	Don	Springmeyer	moved	to	recommend	
the	rule,	Judge	Cadish	seconded,	and	the	Committee	voted	to	recommend	the	
rule.	
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The	Committee	next	discussed	Rule	34,	specifically	the	edited	language	in	
Rule	34(b)(2)(E)(i)	pertaining	to	production	of	documents	as	they	are	kept	in	
the	usual	course	of	business,	unless	that	form	of	production	is	unreasonably	
burdensome	for	the	discovering	party.		The	Committee	recognized	that	while	
the	producing	party	should	not	be	permitted	to	simply	dump	documents	on	
the	discovering	party,	neither	should	the	discovering	party	be	permitted	to	
require	the	producing	party	to	organize	the	documents	in	a	form	preferred	by	
the	discovering	party	when	the	documents	are	produced	in	an	organized	
form.		Commissioner	Bulla	stressed	that	some	form	of	cost	shifting	or	further	
request	for	organization	was	required	to	address	discovery	abuses.		The	
Committee	passed	on	Rule	34	so	that	the	discovery	subcommittee	could	
address	the	language	in	Rule	34(b)(2)(E)(i).			
	
The	Committee	passed	on	Rule	16.1	so	that	the	subcommittee	could	make	
further	edits	to	the	rule.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.		The	Committee	Members	noted	that	the	link	on	the	Supreme	Court’s	
website	to	the	Committee	information	was	difficult	to	find,	and	the	Committee	
asked	if	it	could	be	made	easier	to	find.		The	Supreme	Court	staff	and	Justices	
will	 investigate	 this.	 	Bob	Eisenberg	asked	what	materials	he	could	print	 for	
presentations	concerning	the	Committee.		Any	materials	that	are	posted	on	the	
website	are	publicly	disseminated,	and	may	certainly	be	used.		These	include	
the	minutes,	agendas,	and	recommended	rules.		Similar	to	disclosure	of	other	
materials,	 drafts	 in	 subcommittee	 should	 not	 be	 disclosed	 to	 allow	 the	
subcommittees	 to	 perform	 their	 work,	 but	 any	 drafts	 circulated	 to	 the	
committee	as	a	whole	may	be	used.		The	Justices	cautioned	the	committee	not	
to	 disclose	 information	 about	 pending	 cases	when	 discussing	 hypotheticals.		
George	Bochanis	and	Graham	Galloway	agreed	to	work	on	redrafting	Rule	25	
with	the	Everything	Else	subcommittee.			
	
Justice	 Gibbons	 advised	 the	 Committee	 that	 the	 next	 Committee	meeting	 is	
scheduled	for	November	29,	2017	at	3:00	pm	at	the	usual	locations,	and	that	
the	Justices	would	set	a	December	meeting.	
	
There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:00	p.m.			
	

App0168



4 
 

Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada Rules of Civil Procedure Revision Committee Summary 

December 20, 2017 Meeting 

 

The tenth meeting of the Nevada Rules of Civil Procedure Committee 

(Committee) was held on December 20 at 3:00 p.m.  The meeting was video 

conferenced between the State Bar of Nevada Office in Reno and the Supreme 

Court conference rooms in Las Vegas and Carson City.  Present in Reno were 

Discovery Commissioner Wes Ayres, Graham Galloway, Bob Eisenberg, and Bill 

Peterson.  Present in Carson City were Justice Mark Gibbons, Justice Kristina 

Pickering, Judge Jim Wilson, Kevin Powers, and Todd Reese.  Present in Las 

Vegas were Judge Elissa Cadish, Judge Kim Wanker, Discovery Commissioner 

Bonnie Bulla, Don Springmeyer, Racheal Mastel, and Don Polsenberg. 

The Committee first approved the November 29, 2017 meeting minutes with 

minor edits. 

The various subcommittees reported that they would attempt to have Rules 4, 

6, 23.1, 23.2, the rest of the discovery rules, the judgment and post-judgment 

rules, NRAP 26, and NEFCR 9 for the committee’s consideration at the January 

committee meeting.  Regarding NEFCR 9, the subcommittee reported that the 

clerk’s offices shed light on the procedure determining when electronic service 

is given and that the rules would need to be adjusted to reflect the procedure.  

The Committee discussed the following subcommittee rule recommendations. 

1) Discovery Subcommittee (NRCP 16, 16.1, 26-37, 45) 

Chair: Graham Galloway 

Members: Judge Jim Wilson, Steve Morris, Commissioner Wes Ayres, 

Commissioner Bonnie Bulla, Dan Polsenberg, George Bochanis, Don 

Springmeyer, Bill Peterson, and Loren Young 

 

The Committee discussed the proposed draft amendments to NRCP 16.1, 27, 

28, 29, 35, and 37 submitted by the Discovery Subcommittee.  As to Rule 16.1, 

the subcommittee indicated that there was a majority and minority position 

regarding broader or more restrictive initial disclosure requirements.  The 

committee passed this rule to the January meeting so that additional 

committee members could be present for the discussion. 
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The committee briefly discussed Rule 35, noting that three final proposals 

were complete and would be submitted to the Supreme Court.  The co-chairs 

asked the proponents of the proposals to draft summary statements 

advocating for their proposal. 

 

The committee also discussed Rule 37, noting the change in language in NRCP 

37(a)(4) to account for documents not in compliance with Rule 34(b)(2)(E)(i).  

The rule was approved as written. 

 

The committee next discussed Rules 27, 28, and 29.  The discovery committee 

proposed to adopt the federal rules without change for use in Nevada.  The 

committee expressed concern about whether Rule 29(b)’s language 

concerning “any form of discovery” would permit stipulations regarding 

depositions and whether that language conflicted with the existing rule or the 

Eighth Judicial District Court Rules.  After discussion, the committee believed 

that there was no conflict, or that any conflict could be resolved.  Justice 

Gibbons moved to recommend the rules as written, the motion was seconded 

by Justice Pickering, and the Committee voted to recommend the rules. 

 

2) Class and Derivative Actions Subcommittee (NRCP 23, 23.1, 23.2) 

Chair: Dan Polsenberg 

Members: Don Springmeyer and Professor Thomas Main 

 

The Committee next discussed competing proposals regarding Rule 23.  Dan 

Polsenberg proposed adopting FRCP 23, Don Springmeyer proposed retaining 

the existing NRCP 23 with edits, and Professor Main is agnostic on the 

proposals.  The Committee discussed sending both proposals to the Supreme 

Court, but noted the new appellate procedure in FRCP 23(f).  Nevada does not 

currently have an “appeal by permission” type of appeal and this would 

necessitate adopting new appellate rules.  Dan Polsenberg agreed to draft two 

alternative proposals, one retaining the new type of permissive appeal and 

one with an appeal as of right.  Pending the edited rules, the rule was passed 

to the next meeting. 

 

3) NRCP 25 Subcommittee (NRCP 25 and NRAP 43) 

Chair: Todd Reese 

Members: Justice Kristina Pickering, Graham Galloway, George 

Bochanis, and Loren Young 
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The Committee next discussed NRCP 25 and NRAP 43.  Todd Reese explained 

that the rule was adapted from the FRCP and the existing NRCP to give more 

flexibility to the district courts in dealing with a party’s death and to avoid the 

mandatory dismissal penalty.  The rule’s provisions are also garnered from 

the NRAP and other states rules.  The rule is not intended to violate due 

process or change probate law.  Justice Pickering noted that the Rule is set for 

review by probate attorneys to make sure that its provisions to not conflict 

with probate law.  Concerns were also raised regarding whether provisions of 

the rule permitting an action to proceed despite the party’s death would 

conflict with Rule 17(a).  The Committee passed on the rule pending review. 

 

4) Everything Else Subcommittee 

Chair: Justice Kristina Pickering 

Members: Justice Mark Gibbons, Todd Reese 

 

The Committee discussed the proposed draft amendments to NRCP 38, 39, 40, 

43, 44, 48, and 49 submitted by the Everything Else Subcommittee.  The 

committee discussed edits to Rule 38, 40, and 43.  The committee also 

discussed the passive wording of Rule 48, discussing where a jury of 8 

persons was authorized.  Rule 48 was passed for redrafting and research.  

Justice Gibbons moved to recommend the remaining rules, Judge Wilson 

seconded the motion, and the committee voted to recommend the rules. 

 

A discussion was then held of issues of general concern to the Committee 

members.  Justice Gibbons advised the Committee that the next Committee 

meetings are scheduled for January 17, 2018, and February 21, 2018, at 3:00 

pm.  The Reno location of the January meeting will be at a Washoe County 

District Court Room.  The other locations will be at the usual locations.   

 

There being no further business to come before the Committee, the meeting 

was adjourned at 4:35 p.m.   

 

Respectfully submitted, 

Kristina Pickering and Mark Gibbons 

Co-Chairs 
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Minutes ID: 638 

*CM638* 

MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON JUDICIARY 
 

Eightieth Session 
March 27, 2019 

 
The Committee on Judiciary was called to order by Chairman Steve Yeager at 8:04 a.m. on 
Wednesday, March 27, 2019, in Room 3138 of the Legislative Building, 401 South Carson 
Street, Carson City, Nevada.  The meeting was videoconferenced to Room 4406 of the Grant 
Sawyer State Office Building, 555 East Washington Avenue, Las Vegas, Nevada.  Copies of 
the minutes, including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), and other 
substantive exhibits, are available and on file in the Research Library of the Legislative 
Counsel Bureau and on the Nevada Legislature's website at 
www.leg.state.nv.us/App/NELIS/REL/80th2019. 
 
COMMITTEE MEMBERS PRESENT: 

 
Assemblyman Steve Yeager, Chairman 
Assemblywoman Lesley E. Cohen, Vice Chairwoman 
Assemblywoman Shea Backus 
Assemblyman Skip Daly 
Assemblyman Chris Edwards 
Assemblyman Ozzie Fumo 
Assemblywoman Alexis Hansen 
Assemblywoman Lisa Krasner 
Assemblywoman Brittney Miller 
Assemblywoman Rochelle T. Nguyen 
Assemblywoman Sarah Peters 
Assemblyman Tom Roberts 
Assemblywoman Jill Tolles 
Assemblywoman Selena Torres 
Assemblyman Howard Watts 

 
COMMITTEE MEMBERS ABSENT: 
 

None 
 
GUEST LEGISLATORS PRESENT: 
 

None 
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STAFF MEMBERS PRESENT: 
 

Diane C. Thornton, Committee Policy Analyst 
Bradley A. Wilkinson, Committee Counsel 
Lucas Glanzmann, Committee Secretary 
Melissa Loomis, Committee Assistant 

 
OTHERS PRESENT: 
 

Alison Brasier, representing Nevada Justice Association 
Graham Galloway, representing Nevada Justice Association 
George T. Bochanis, representing Nevada Justice Association 
David Sampson, Attorney, Law Offices of David Sampson, Las Vegas, Nevada 
Dane A. Littlefield, President, Association of Defense Counsel of Nevada 
Kevin Higgins, Chief Judge, Sparks Justice Court; and representing Nevada Judges of 

Limited Jurisdiction 
John Tatro, Senior Judge; and representing Nevada Judges of Limited Jurisdiction 
Richard Glasson, Judge, Tahoe Justice Court; and representing Nevada Judges of 

Limited Jurisdiction 
Ann E. Zimmerman, Judge, Las Vegas Township Justice Court; and representing 

Nevada Judges of Limited Jurisdiction 
Paul C. Deyhle, General Counsel and Executive Director, Commission on Judicial 

Discipline 
Jerome M. Polaha, Judge, Second Judicial District Court 
John J. Piro, Deputy Public Defender, Legislative Liaison, Clark County Public 

Defender's Office 
Kendra G. Bertschy, Deputy Public Defender, Washoe County Public Defender's 

Office 
John T. Jones, Jr., Chief Deputy District Attorney, Clark County District Attorney's 

Office; and representing Nevada District Attorneys Association 
 
Chairman Yeager: 
[Roll was taken.  Committee protocol was explained.]  Today, we have three bills on the 
agenda.  I will now open the hearing on Assembly Bill 285.  
  
Assembly Bill 285:  Enacts provisions relating to a mental or physical examination of 

certain persons in a civil action.  (BDR 4-1027) 
 
Alison Brasier, representing Nevada Justice Association: 
What I would like to do is explain what these examinations are in their current form.  They 
are unique to personal injury litigation.  I want to lay the foundation for what these 
examinations are and then turn it over to my colleagues in Carson City to explain more about 
the history of how we got here and what this bill proposes to do. 
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What we are talking about in this bill is commonly referred to as a "Rule 35" examination.  
They are very unique to personal injury cases because these examinations happen when 
someone is alleging injury.  When a person alleges an injury, he or she can be forced to 
appear at an examination by an expert witness who is hired by the insurance company and to 
whom that claimant has no relationship.  Under the current state of our rules, that claimant—
the victim—has no right to have an observer present.  They do not have a right to record 
what happens.  What we have seen is, if there is a dispute in what happens in the 
examination, most of the time deference is given to the person who is being presented to the 
judge or jury as an expert witness rather than the victim or plaintiff who was forced to 
present at that examination.  That is the current state of the law.  The reason I used the word 
"unique" at the beginning of my testimony is because the way it currently stands in these 
forced examinations, the claimant has no rights as part of that examination.   
 
When we look at it in different contexts, we would never expect people to submit to an 
examination under this current set of conditions.  Outside of litigation, if you have an 
important medical examination, it would be commonplace for you to bring a friend or family 
member with you, maybe to ease anxiety and to make sure you are capturing all the 
important information.  If you went to a doctor who said, "No, you do not have any right to 
have someone present with you during this examination," you would have the choice to 
pursue another doctor if you did not feel comfortable in that scenario.  Under the current 
rules for these Rule 35 examinations, that is not the situation for personal injury victims.  
 
Also, this is very unique to Nevada personal injury cases.  Washington, California, and 
Arizona—all of our neighboring states—currently allow what this bill proposes.  They allow 
an observer to be present during the examination and they also allow a recording to happen.  
Nevada is really an outlier with our western neighbors as far as not providing these 
protections for the injured party during the examination.  
 
Additionally, in the workers' compensation context in Nevada, observers are allowed to be 
present during workers' compensation examinations.  Again, this is really an outlier for 
Nevada personal injury cases where we do not already have these protections afforded to the 
claimants.  I will turn it over to my colleagues to explain why that is important and how we 
got here.  
 
Graham Galloway, representing Nevada Justice Association: 
The origins of this bill flow from a committee formed by the Supreme Court of Nevada two 
years ago to review, revise, and update our Nevada Rules of Civil Procedure (NRCP)—the 
rules that govern all civil cases.  The committee was made up of two Nevada Supreme Court 
justices, various district court judges from throughout the state, a number of attorneys who 
represent the various fields of practice in the civil side of litigation, and a member of the 
Legislative Counsel Bureau.  The committee was broken down into subcommittees, and I 
chaired the subcommittee that handled this Rule 35 medical examination issue.  Our 
subcommittee recommended substantial changes to the rule.  Mr. Bochanis was a member of 
the committee.  We voted 7-to-1 to make substantial changes, the changes that are set forth or 
embodied in the bill before you, Assembly Bill 285.  Unfortunately, when our 
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recommendations went to the full Supreme Court of Nevada, they rejected our changes for 
reasons we are still not clear on.  At that point, we reassessed our position.   
 
Contrary to the opponents of this bill who want to say this is a procedural matter, this is not a 
procedural matter; it is a substantive right.  It is the right to protect and control your own 
body.  The scenario we often see in this situation is that our clients are going through a green 
light or sitting at a stop sign, and somebody blasts through the light and clocks them, injuring 
them.  They are then required to go to an examination by an expert who is hired by the 
defense.  These are experts that are trained, sophisticated, and weaponized.  They put our 
clients through an examination and, in the process, the clients are interrogated.  Our clients 
have to go through this without any representation.   
 
This is not a criminal situation, but in the criminal field, you often hear the terms "right to 
counsel," "right of cross examination," and "due process."  Those terms do not necessarily 
transfer over into the civil arena.  In the civil arena, we have what is called "fundamental 
fairness."  Is it fundamentally fair that an injured person is required to go to a hired expert—
an expert whose sole goal is to further the defense side of the litigation—have their body 
inspected, have their body examined, and then be interrogated without there being a lawyer 
present to represent that individual?  There is nothing in the law in any arena where that 
occurs except for the personal injury field.  That is what A.B. 285 is designed to do: bring 
some fundamental fairness to the process and to level the playing field.  It is not a procedural 
rule.  That is how it is being characterized by the opponents of this bill.  It is a fundamental 
right that you should have representation in such an important situation.  I will turn it over to 
my colleague who will explain the nuts and bolts of the bill.  
 
George T. Bochanis, representing Nevada Justice Association: 
This bill is very important to individuals who are being subjected to these insurance company 
examinations.  The reason we are before you today is because this bill protects substantive 
rights.  This is not a procedural rule, which you would usually find within our NRCP.  Our 
Nevada Rules of Civil Procedure involve things such as how many years someone has to file 
a lawsuit and how many days someone has to file a motion or an opposition to a motion.  
This bill does not involve those types of issues but, instead, involves a substantive right of a 
person during an examination by a doctor whom he did not choose, does not know, and has 
no relationship with whatsoever, a doctor who was chosen by an insurance defense attorney.  
This is a doctor who is going to handle this patient.  It is not really a patient because there is 
no doctor-patient relationship.  This examinee is going to be touched and handled by this 
doctor with whom he has zero relationship.  It is being forced upon him as part of this 
examination.  That is why this is a substantive right, and this is why we are before you here 
today.  
 
What I would like to discuss with you are the two components of this bill.  The first is that 
we are requesting that an observer be present during these types of insurance company 
evaluator examinations.  That observer can be anyone; it can be a spouse, parent, friend, or it 
could be the person's attorney or a person from that attorney's staff.  Really, when you look at 
the current rule, the attorney/observer portion of it is really the only difference between the 
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General 

Neuropsychologists are frequently presented with 
requests from parents, attorneys, nurse case managers, 
insurance representatives, school personnel, allied 
health professionals, family members, or other inter-
ested parties who have some type of relationship with 
a patient or client examinee to directly observe or 
record the administration of psychological and neurop-
sychological tests. Consequently, a number of practice 
concerns have been raised that include, but are not lim-
ited to, the effects on the examinee’s performance and 
the neuropsychologist administering the assessment, 
violations of testing guidelines, the impact on standardi-
zation procedures, the appropriateness of applying test 
findings to normative samples established under stan-
dardized circumstances, and test security. These 
requests can become even more problematic and com-
plicated when the request occurs within the adversarial 
process associated with the legal system, such as 
competency hearings, custody evaluations, divorce pro-
ceedings, civil litigation, and criminal investigations 
(Bush, Pimental, Ruff, Iverson, Barth & Broshek, 2009; 
Duff & Fisher, 2005; Howe & McCaffrey, 2010; Lynch, 
2005; McCaffrey, Fisher, Gold, & Lynch, 1996; 
McCaffrey, Lynch, & Yantz, 2005; McSweeny et al., 
1998; Sweet, Grote, & Van Gorp, 2002). 

Definition of Third Party Observation 

Third Party Observation (TPO) is defined in this 
practice guideline as the direct or indirect presence of 
an individual other than the patient or client and the 
psychologist or their technician administering a 
published psychological test in order to obtain objective 
data under standardized conditions for clinical, 
counseling, or forensic purposes in order to render 

clinical conclusions, opinions, interpretations, or 
recommendations based on the data collected. Direct 
presence means a person(s) physically present in the 
room other than the psychologist or his/her technician 
and the examinee. Indirect presence means viewing 
through a window, two-way mirror, use of any camera, 
or audio or video recording device, or any electronic or 
communication device. The act of recording includes 
the on-site transcription by a court recorder or reporter 
during an examination by either direct or indirect 
involvement (Barth, 2007; Constantinou, Ashendorf, & 
McCaffrey, 2002; Constantinou, Ashendorf, & 
McCaffrey, 2005; Eastvold, Belanger, & Vanderploeg, 
2012; McCaffrey, Fisher, Gold, & Lynch, 1996). 

Ethical considerations 

The Ethical Principles of Psychologists and Code of 
Conduct of the American Psychological Association 
(hereafter called the Ethics Code) helps guide the 
thinking and behavior of psychologists, and provides 
direction with regard to clinical practice standards. 
Relevant to TPO and the Ethics Code are both the 
General Principles and a number of the Ethical Standards. 

Within the Ethics Code a series of General Principles 
are outlined with the intent of guiding psychologists to 
practice at the highest professional level. Relevant to 
TPO are General Principle: A (Beneficence and Non- 
maleficence), B: (Fidelity and Responsibility), C 
(Integrity), and D (Justice). 

In contrast to the General Principles, the Ethics Code 
offers specific standards that represent obligations to 
which psychologists are bound, and consequently form 
the basis for ethical violations and consequently the 
basis for sanctions. Most relevant to TPO are Ethical 
Standards 2 (Competence) and 9 (Assessment). 
(American Psychological Association, 2010). 

CONTACT Alan Lewandowski, Ph.D., ABN alan.lewandowski@wmich.edu 4328 West Michigan Avenue, Kalamazoo, MI 49006.  
© 2016 Taylor & Francis 

App0181



Principle A: Beneficence and nonmaleficence 

Principle A is applicable and is described as follows: 

Psychologists strive to benefit those with whom they 
work and take care to do no harm. In their 
professional actions, psychologists seek to safeguard 
the welfare and rights of those with whom they 
interact professionally and other affected persons, 
and the welfare of animal subjects of research. When 
conflicts occur among psychologists’ obligations or 
concerns, they attempt to resolve these conflicts in a 
responsible fashion that avoids or minimizes harm. 
Because psychologists’ scientific and professional judg-
ments and actions may affect the lives of others, they 
are alert to and guard against personal, financial, 
social, organizational, or political factors that might 
lead to misuse of their influence. Psychologists strive 
to be aware of the possible effect of their own physical 
and mental health on their ability to help those with 
whom they work (American Psychological 
Association, 2010, p. 3).  

It is incumbent on neuropsychologists to be vigilant 
regarding the impact of their professional opinion on 
others, particularly with regard to diagnostic testing. 
Scientific and professional judgments and conclusions 
should be based on data from neuropsychological 
assessments gathered in a standardized manner and, 
therefore, without the influence of extraneous factors 
that might influence the collection of behavior samples. 
Neuropsychologists must always be mindful that their 
verbal and written opinions affect the medical, social, 
and legal lives of others and, therefore, must safeguard 
those with whom they interact professionally to do no 
harm. 

Principle B: Fidelity and responsibility 

Principle B is applicable and is described as follows. 

Psychologists establish relationships of trust with those 
with whom they work. They are aware of their 
professional and scientific responsibilities to society 
and to the specific communities in which they work. 
Psychologists uphold professional standards of conduct, 
clarify their professional roles and obligations, accept 
appropriate responsibility for their behavior, and seek 
to manage conflicts of interest that could lead to 
exploitation or harm. 

Psychologists consult with, refer to, or cooperate 
with other professionals and institutions to the extent 
needed to serve the best interests of those with whom 
they work. They are concerned about the ethical com-
pliance of their colleagues’ scientific and professional 
conduct. Psychologists strive to contribute a portion 
of their professional time for little or no compensation 
or personal advantage (American Psychological 
Association, 2010, p. 3).  

It is the responsibility of all psychologists who elect 
to perform diagnostic testing, to do so within the estab-
lished parameters of the instrument(s) they employ and 
therefore in a standardized manner. Whether or not a 
neuropsychologist is engaged in a patient-doctor 
relationship, acting as an independent clinician, a clin-
ician for an institution, state or federal agency, or an 
independent examiner for an insurance carrier or legal 
counsel, a professional obligation exists to uphold stan-
dards for the delivery of scientific work commensurate 
with the responsibilities to the profession, community, 
and society in general. 

Principle C: Integrity 

Principle C is applicable and is described as follows. 

Psychologists seek to promote accuracy, honesty, and 
truthfulness in the science, teaching, and practice of 
psychology. In these activities psychologists do not steal, 
cheat, or engage in fraud, subterfuge, or intentional mis-
representation of fact. Psychologists strive to keep their 
promises and to avoid unwise or unclear commitments. 
In situations in which deception may be ethically 
justifiable to maximize benefits and minimize harm, 
psychologists have a serious obligation to consider the 
need for, the possible consequences of, and their 
responsibility to correct any resulting mistrust or other 
harmful effects that arise from the use of such techniques 
(American Psychological Association, 2010, p. 3).  

The practice and promotion of clinical assessment 
requires that neuropsychologists present themselves 
and their work to others in an accurate and honest man-
ner and avoid any misrepresentation of their findings. A 
considerable body of research supports that TPO can 
affect the accuracy of test findings, and to purposefully 
disregard its potential impact can be construed as a mis-
representation of the data 

Principle D: Justice 

Principle D is applicable and is described as follows. 

Psychologists recognize that fairness and justice entitle 
all persons to access to and benefit from the contribu-
tions of psychology and to equal quality in the 
processes, procedures, and services being conducted 
by psychologists. Psychologists exercise reasonable 
judgment and take precautions to ensure that their 
potential biases, the boundaries of their competence, 
and the limitations of their expertise do not lead to or 
condone unjust practices (American Psychological 
Association, 2010, p. 3–4).  

In an attempt to provide fair and just treatment to all 
patients and clients, neuropsychologists do not modify 
assessment procedures or alter their work on the basis 
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of personal opinion or professional bias, nor do they 
neglect to maintain an awareness of their competency 
level and the limitations of their expertise. To this 
end, the American Psychological Association (APA), 
psychological state organizations, and neuropsychologi-
cal specialty organizations, provide multiple continuing 
education opportunities for neuropsychologists to learn, 
maintain, and improve their professional expertise, and 
avoid practices that are irregular or not commensurate 
with accepted clinical practice. Given the body of litera-
ture that exists regarding observer effects, it is incum-
bent on neuropsychologists who provide evaluations 
to make clear to patients, clients, families, and other 
professionals that they do not endorse TPO and to try 
to avoid this type of intrusion in the assessment. 

Ethical standard 2: Competence 

Ethical Standard 2 is applicable to TPO and the recording 
of test administration. Section 2.04, Bases for Scientific 
and Professional Judgments states the following: 

Psychologists’ work is based upon established scientific 
and professional knowledge of the discipline. (American 
Psychological Association, 2010, p. 5; see also Standards 
2.01e, Boundaries of Competence).  

Ethical standard 2.04 
Ethical Standard 2.04 requires neuropsychologists to 
conduct their practice within the boundaries of scien-
tific knowledge. Texts on psychological testing have 
long cited the need to conduct testing in a distraction- 
free environment (Anastasi & Urbina, 1997). For 
example, the Wechsler Adult Intelligence Scale-Third 
Revision (WAIS-III) requires that, “As a rule, no one 
other than you and the examinee should be in the room 
during the testing” (1997, p. 29). The manual further 
directs, “Attorneys who represent plaintiffs sometimes 
ask to observe, but typically withdraw this request when 
informed of the potential effect of the presence of a 
third person” (Wechsler, 1997, p. 29). The requirement 
to avoid interference from others is noted in the 
Wechsler Intelligence Scale for Children-Fourth Edition 
(WISC-IV), which advises that no one other than the 
examiner and the examinee should be in the room 
during test administration (Wechsler, 2003, p. 23). 

The concept of being free from distractibility is also 
emphasized in the Wechsler Adult Intelligence Scale- 
Fourth Revision (WAIS-IV) that instructs the examiner 
to provide a physical environment “free from distrac-
tions and interruptions” and stresses that “External dis-
tractions must be minimized to focus the examinee's 
attention on the tasks presented and not on outside 

sounds or sights, physical discomfort, or testing materi-
als not in use” (Wechsler, 2008, p. 24). This is also 
emphasized in the administration manual for the Rey 
Complex Figure Test (Meyers, 1995, p. 6). Similarly, 
the scoring manual for the California Verbal Learning 
Test-Second Edition (CVLT-II) instructs that only the 
examiner and examinee be present in the room during 
testing (Delis et al., 2000, p. 8). By eliminating the pres-
ence of third parties, the examiner eliminates potential 
interference and the possibility of their distracting from 
or influencing the testing process, hence variables that 
are inconsistent with test standardization. 

Most test manuals specify that the examiner is 
responsible for ensuring that the testing environment 
is quiet and free from distractions (Meyers, 1995; 
Williams, 1991; Urbina, 2014) and are often very 
specific about the testing room being limited to “A table 
or desk and two chairs” (Meyers, 1995). Similarly, the 
manual for the California Verbal Learning Test- Second 
Edition (CVLT-II) states “as a rule, no one other than 
you and the examinee should be in the room during 
testing” (Delis, Dramer, Kaplan & Ober, 2000, p. 8). 
As described above, these instructions serve to empha-
size the importance of controlling distraction as an 
important factor in assessment. 

Ethical standard 9: Assessment 

Ethical Standard 9 is applicable to TPO and recording. 
In Section 9.01, Bases for Assessments, the code notes 
“(a) Psychologists base the opinions contained in their 
recommendations, reports, and diagnostic or evaluative 
statements, including forensic testimony, on infor-
mation and techniques sufficient to substantiate their 
findings” (American Psychological Association, 2010, 
p. 12; see also Standard 2.04, Bases for Scientific and 
Professional Judgments). 

Test results generated by nonstandard methods that 
negatively impact the validity of the findings are insuf-
ficient. In forensic settings, neuropsychologists are often 
required to use their findings in comparison with other 
evaluations. The ability to compare separate data sets, 
when one evaluation was conducted following proper 
testing procedures and the other evaluation had 
inherent threats to validity such as a third party 
observer is dubious. 

Under 9.01: 

(a) the psychologist cannot provide opinions or evalua-
tive statements because TPO presence yields the evalu-
ation of questionable validity. (b) Except as noted in 
9.01c, psychologists provide opinions of the psychologi-
cal characteristics of individuals only after they have con-
ducted an examination of the individuals adequate to 
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support their statements or conclusions. When, despite 
reasonable efforts, such an examination is not practical, 
psychologists document the efforts they made and the 
result of those efforts, clarify the probable impact of their 
limited information on the reliability and validity of their 
opinions, and appropriately limit the nature and extent 
of their conclusions or recommendations. (American 
Psychological Association, 2010, p. 12; see also 
Standards 2.01, Boundaries of Competence, and 9.06, 
Interpreting Assessment Results). (c) When psycholo-
gists conduct a record review or provide consultation 
or supervision and an individual examination is not war-
ranted or necessary for the opinion, psychologists 
explain this and the sources of information on which 
they based their conclusions and recommendations.  

Section 9.02: Use of assessments 
Section 9.02 describes the following: 

(a) Psychologists administer, adapt, score, interpret, or 
use assessment techniques, interviews, tests, or instru-
ments in a manner and for purposes that are appropriate 
in light of the research on or evidence of the usefulness 
and proper application of the techniques. (b) Psycholo-
gists use assessment instruments whose validity and 
reliability have been established for use with members 
of the population tested. When such validity or 
reliability has not been established, psychologists 
describe the strengths and limitations of test results 
and interpretation. (c) Psychologists use assessment 
methods that are appropriate to an individual’s language 
preference and competence, unless the use of an 
alternative language is relevant to the assessment issues 
(American Psychological Association, 2010, p. 12).  

Section 9.02 (a) suggests that tests administered by a 
neuropsychologist in a manner that is inconsistent with 
the standardization of the instrument and contrary to 
the test manual, may be in violation of this standard. 
When an exception exits, it is incumbent on the 
neuropsychologist to provide a rationale or need that 
supports altering standardization in the report. Other-
wise, TPO is contrary to this standard. 

Section 9.06: Interpreting assessment results 
Section 9.06 describes the following: 

When interpreting assessment results, including 
automated interpretations, psychologists take into 
account the purpose of the assessment as well as the vari-
ous test factors, test-taking abilities, and other 
characteristics of the person being assessed, such as situa-
tional, personal, linguistic, and cultural differences, that 
might affect psychologists’ judgments or reduce the 
accuracy of their interpretations. They indicate any 
significant limitations of their interpretations (American 
Psychological Association, 2010, p. 13; see also Standards 
2.01b and c, Boundaries of Competence).  

Many authors and organizations (Anastasi & Urbina, 
1997; National Academy of Neuropsychology, 2000a; 
Oregon Psychological Association, 2012; Michigan 
Psychological Association, 2014) emphasize that, during 
test development, procedures are standardized 
without the presence of an observer. Subsequently the 
data obtained outside of those parameters lacks 
corresponding assurance of validity and interpretive 
significance. 

Section 9.11: Maintaining test security 
Section 9.11 raises the importance of maintaining test 
security. “Psychologists make reasonable efforts to 
maintain the integrity and security of test materials 
and other assessment techniques consistent with law 
and contractual obligations, and in a manner that 
permits adherence to this Ethics Code” (American 
Psychological Association, 2010, p. 13). Test security is 
a critical issue, as it addresses the prevention of 
unnecessary exposure of psychometric materials that 
can result in diminishing a test’s ability to accurately 
distinguish between normal and abnormal performance. 

Several professional organizations have emphasized 
the importance of maintaining test security. The APA, 
the National Academy of Neuropsychology (NAN), 
and several state associations (among others) emphasize 
test security as essential to the practice of psychology, 
and that it is incumbent on neuropsychologists to 
protect the integrity of psychological test materials 
(American Psychological Association, 1999; National 
Academy of Neuropsychology, 2003; Michigan 
Psychological Association, 2014). 

Other state and national psychological organizations 
as well as a number of authors have raised concerns 
about the potential for testing material to be used 
inappropriately by attorneys or become part of the 
public domain (American Academy of Clinical Neurop-
sychology, 2001; American Psychological Association, 
1999; Bush et al., 2009; Canadian Psychological Associ-
ation, 2009; Essig, Mittenberg, Petersen, Strauman, & 
Cooper, 2001; Kaufman, 2005, 2009; McCaffrey et al., 
1996; Michigan Psychological Association, 2014; Morel, 
2009; National Academy of Neuropsychology, 1999; 
Oregon Psychological Association, 2012; Victor & 
Abeles, 2004; Wetter & Corrigan, 1995). Public 
accessibility allows individuals involved in litigation 
to self-educate or be coached as to how to perform on 
certain measures or how to selectively pass or fail key 
components of the neuropsychological evaluation 
and thus invalidate the results of the assessment. As a 
result, several psychological organizations have taken a 
formal position against the presence of TPO during 
assessment. 
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The National Academy of Neuropsychology (Axelrod 
et al., 2000) advises that TPO is inconsistent with 
psychological guidelines and practices, as it threatens 
the validity, reliability, and interpretation of test scores. 
The position of the academy is that TPO should be 
avoided whenever possible outside of necessary situa-
tions involving a nonforensic setting where the observer 
is both neutral and noninvolved (e.g., student training 
or an interpreter). This view is also held by the Cana-
dian Psychological Association (CPA) that advises “It 
is not permissible for involved third parties to be physi-
cally or electronically present during the course of neu-
ropsychological or similar psychological evaluations of a 
patient or plaintiff” (CPA, 2009). 

The American Academy of Clinical Neuropsychology 
(AACN; 2001) has taken the position that “it is not per-
missible for involved third parties to be physically or 
electronically present during the course of an evaluation 
assessment of a plaintiff patient with the exception of 
those situations specified below” (p. 434). Exceptions 
are described that include as an example, the assessment 
of young children who require the presence of a family 
member. 

The executive committee of the Oregon Psychologi-
cal Association (2012) adopted a clear and unequivocal 
policy that the observation by a third party compro-
mises test validity and security and therefore advises 
against the presence of TPO during assessment. Simi-
larly, the Michigan Psychological Association Ethics 
Committee has advised against TPO for the same rea-
sons (Michigan Psychological Association, 2014). 

Research evidence 

In support of professional ethics, there is a significant 
body of research indicating that TPO cannot be 
assumed as inconsequential to test findings. A review 
of the pertinent literature overwhelmingly supports 
the negative consequences of either direct or indirect 
TPO or recording on the behavior of both the examiner 
and the examinee, and the validity of findings obtained 
in a neuropsychological assessment. 

It is self-evident that neuropsychological evaluations 
be conducted in a standardized fashion consistent with 
the publisher's directives to ensure valid and reliable 
results. Consistent with other major neuropsychological 
organizations, it is the position of the American Board 
of Professional Neuropsychology that altering test pro-
cedures to accommodate observation or recording com-
promises test standardization and affects the subsequent 
data set obtained. As there is no basis for accepting as 
valid an assessment under nonstandard (observed or 
recorded) conditions, it is questionable if findings 

reflect a reasonable degree of certainty or fall within 
an accepted range of probability. Test results therefore 
lack the normal and accepted parameters of validity 
and, more importantly, do not reflect the expected stan-
dards of psychological care. Given current research it is 
not surprising that most publishers of psychological 
tests have cautioned against TPO in their instruction 
manuals and national organizations have advised 
against TPO (National Academy of Neuropsychology, 
2000a; Committee on Psychological Tests and 
Assessment, 2007). 

The issue of TPO has been investigated by numerous 
researchers, including an early case study by Binder and 
Johnson-Greene (1995). Multiple studies have estab-
lished and replicated the dubious validity of data 
obtained during recorded or observed evaluations. A 
considerable amount of research now exists demon-
strating the deleterious effect on data obtained during 
nonstandard evaluations involving executive function-
ing (Horowitz & McCaffrey, 2008), attention and pro-
cessing speed (Binder & Johnson-Greene, 1995; 
Kehrer, Sanchez, Habif, Rosenbaum, & Townes, 2000), 
and memory/recall of information (Eastvold et al., 
2012; Gavett, Lynch, & McCaffrey, 2005; Lynch, 2005; 
Yantz & McCaffrey, 2005). Eastvold et al. (2012) 
meta-analysis found negative effects on multiple cogni-
tive measures and that attention, learning, and memory 
(delayed recall) were most adversely impacted by the 
presence of an observer. 

Exceptions to TPO 

Third party assistant (TPA) 

In selected circumstances, the presence of an unbiased, 
impartial, and neutral third party observer may be 
necessary to proceed with or complete a neuropsycholo-
gical assessment. In these cases, rather than an involved 
third party observing or monitoring the behavior of the 
test administrator or examinee, the third party holds a 
neutral position and acts in an indirect manner to assist 
or expedite the completion of the assessment. Given this 
significant difference of purpose, we suggest that the 
presence of an uninvolved and neutral observer 
during an evaluation is more accurately identified as a 
third party assistant (TPA). 

A TPA may be deemed appropriate in clinical exam-
inations in which the examiner is acting as a clinical 
treater with an established patient-doctor relationship, 
as opposed to an independent psychological examin-
ation for an insurance company or a forensic assess-
ment in civil or criminal proceedings. A TPA may be 
appropriate in a testing situation in which the presence 
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of a parent, family member, guardian, family friend, or 
interpreter is necessary, and without whose presence the 
examination could not proceed because of a mental dis-
ability or clinical limitation that requires an accommo-
dation. Examples might include a child with suspected 
or diagnosed autism, developmental disorders affecting 
intelligence, confirmed brain injury that precludes inde-
pendent living, children who are either too young or 
severely anxious that they cannot be left alone, elderly 
adults with compromised cognition who are unwilling 
to participate without the presence of a trusted family 
member or friend, or patients who have a thought dis-
order impacting reality testing, among others. 

Alternatively, there are cases in which a language 
barrier precludes valid test administration. While the 
preference is for the examination to be conducted in 
the examinee’s native language, in some these cases an 
interpreter may be necessary because a native speaking 
psychological examiner is not available or within a 
practical distance. In these situations, to avoid potential 
conflicts of interest, if it is at all possible the interpreter 
should have no relationship (i.e., such as family mem-
ber, close friend or social affiliation) to the person being 
examined. 

Similarly, if an examinee is deaf or hearing impaired, an 
individual versed in American Sign Language (ASL) or a 
member of the deaf community would be necessary to 
complete an examination. Absent a qualified examiner flu-
ent in sign language, a certified specialist or ASL 
interpreter may be needed. 

Training presents another situation in which a TPA 
is considered appropriate. Not unlike medical students, 
psychology students and technicians learning the 
administration of psychology test procedures require 
direct observation, practice, and supervision to ensure 
accuracy and competence. 

In the aforementioned cases, the examiner is ethically 
required to document in the neuropsychological report 
the use of a TPA and any deviations of standardization 
or modifications in test administration. The limitations 
of normative data with subsequent impact on the gener-
alization of findings should be clearly noted. 

Forensic examinations, independent medical 
examinations, and acting as an expert 
witness 

Neuropsychologists who choose to perform forensic 
assessments are ethically required to be aware of the 
specialty guidelines pertinent to this area of expertise. 
In order to avoid potential conflict, neuropsychologists 
who regularly provide forensic consultations should 
inform referral sources that if TPO or recording 

develops as an issue or is required by legal proceedings, 
they may elect to remove themselves from the 
assessment. 

When retained as an expert witness in forensic situa-
tions, neuropsychologists should resist demands for 
TPO if requested by opposing counsel, retaining coun-
sel, or the court. The neuropsychologist should educate 
the court or those involved as to the APA Ethics Code 
and the existing scientific research that supports the 
negative effects of this type of intrusion. However, it 
is recognized that often in forensic situations pro-
fessional ethics and the adversarial nature of the legal 
system may not agree. If attempts to educate those 
involved fail and counsel insists, or the court directs 
to proceed with TPO, the neuropsychologist can con-
sider removing himself/herself from the assessment. 

In those exceptions in which a neuropsychologist is 
compelled by the court to evaluate with a TPO because 
of existing state statutes or if the neuropsychologist is 
placed in a situation whereby withdrawing will bring 
clear and substantial harm to the examinee, the manner 
in which test validity and clinical findings are affected 
and may be compromised should explicitly documen-
ted. The neuropsychologist should then follow existing 
recommendations and guidelines for protecting test 
security including requesting that test material and 
intellectual property be provided only to another 
licensed psychologist who would be bound by the same 
duty to protect. 

If this is not possible, the neuropsychologist should 
request a protective order specifically prohibiting either 
party from copying test material or intellectual property, 
using them for any other purpose than the matter at 
hand, and directing that they be returned uncopied 
directly to the psychologist or destroyed in a manner 
verifiable by the psychologist. 

Conclusion 

Requests for TPO frequently create an ethical dilemma 
for neuropsychologists as any observation or recording 
of neuropsychological tests or their administration has 
the potential to influence and compromise the behavior 
of both the examinee and the administrator, threatens 
the validity of the data obtained under these conditions 
by, and consequently limits normative comparisons, 
clinical conclusions, opinions, interpretations, and 
recommendations. For these reasons, APA ethical stan-
dards support the position that TPO in neuropsycholo-
gical testing should be avoided. 

Ethical standards of practice compel neuropsycholo-
gists to avoid or resist requests for conducting assess-
ments complicated by TPO, except for those situations 
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as described. Neuropsychologists should therefore not 
engage in, endorse, abet, or conduct assessments com-
plicated by TPO or recording of any kind other than 
under the order of a court after all reasonable alterna-
tives have been exhausted. It would be entirely appro-
priate for a neuropsychologist to decline to perform 
an examination under these conditions. 

As an exception, TPA is acceptable under infrequent 
clinical circumstances that necessitate the involvement 
of an assistant or in a rare forensic case that might 
require a neutral or uninvolved party such as a language 
interpreter. A neuropsychologist is obligated to clarify 
in the report the rationale for the use of TPA, identify 
what procedures and standards have been modified, 
and how or to what degree the findings, results, and 
conclusions may be impacted. This should include lim-
itations in the generalization of the diagnostic data and 
the impact on assessment's findings. 

In summary, it is the position of the American Board 
of Professional Neuropsychology that it is incumbent on 
neuropsychologists to minimize variables that might 
influence or distort the accuracy and validity of neurop-
sychological assessment. Therefore, it is the recommen-
dation of the American Board of Professional 
Neuropsychology that neuropsychologists should resist 
requests for TPO and educate the referral sources as 
to the ethical and clinical implications. 
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Of Psychological Test Administration For Licensed Psychologists Practicing On The 
State of Michigan  
 
Date: Adopted by the Ethics Committee at the February 2014 meeting, Alan 
Lewandowski, Ph. D., Chair 

 
1. General 
 

1.1. Licensed psychologists practicing in the State of Michigan are frequently 
presented with requests from parents, attorneys, nurse case managers, 
insurance representatives, school personnel, allied health professionals, family 
members or other interested parties who have some type of relationship with a 
patient or client examinee to directly observe or record the administration of 
psychological tests. Consequently, this has raised a number of legitimate ethical 
concerns for psychologists that include, but are not limited to, the effects on the 
examinee’s performance and the psychologist administering the test, violations 
of testing guidelines, the impact on standardization procedures, the 
appropriateness of applying test findings to normative samples established 
under standardized circumstances, and test security. These requests can 
become even more problematic and complicated when the request occurs within 
the adversarial process associated with the legal system, such as competency 
hearings, custody evaluations, divorce proceedings, civil litigation, and criminal 
investigations (McSweeny et al., 1998; Sweet, Grote, & Van Gorp, 2002; Duff & 
Fisher, 2005; McCaffrey, Fisher, Gold, & Lynch, 2005; Howe & McCaffrey, 
2010).  

 
1.2. The purpose of this document is to clarify the ethical issues involving the 

observation of psychological testing by third parties. The position adopted by the 
Michigan Psychological Association Ethics Committee regarding this topic is 
based on a consensus of the existing literature and provides guidance for all 
psychologists licensed in Michigan from an ethical perspective.    
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2. Definition Of Third Party Observation 
 

2.1. Third Party Observation (TPO) is defined in this practice guideline as the direct 
or indirect presence of an individual other than the patient or client and the 
psychologist or their technician administering a published psychological test in 
order to obtain objective data under standardized conditions for clinical, 
counseling, or forensic purposes in order to render clinical conclusions, opinions, 
interpretations, or recommendations based on the data collected.  
 

2.2. Direct presence means a person(s) physically present in the room other than the 
psychologist or his/her technician and the examinee.  

 
2.3. Indirect presence means viewing through a window, two-way mirror, use of any 

camera, or audio or video recording device, or any electronic or communication 
device. The act of recording includes the on-site transcription by a court recorder 
during an examination by either direct or indirect involvement (McCaffrey, 
Fisher, Gold, & Lynch, 1996; Constantinou, Ashendorf, & McCaffrey, 2002; 
Constantinou, Ashendorf, & McCaffrey, 2005; Barth, 2007; Eastvold, Belanger, 
& Vanderploeg, 2012). 

 
3. Ethical Considerations 
 

3.1. The Ethical Principles of Psychologists and Code of Conduct of the American 
Psychological Association (hereafter called the Ethics Code) helps guide the 
thinking and behavior of psychologists, and provides direction with regard to 
clinical practice standards. Relevant to TPO in the Ethics Code are both the 
General Principles and a number of the Ethical Standards.  

 
3.2. Within the Ethics Code a series of General Principles are outlined with the intent 

of guiding psychologists to practice at the highest professional level. Relevant to 
TPO are General Principle: A (Beneficence and Nonmaleficence), B: Fidelity and 
Responsibility), C (Integrity), and D (Justice).  

3.3. In contrast to the General Principles, the Ethics Code offers specific standards 
that represent obligations to which psychologists are bound, and consequently 
form the basis for ethical violations and consequently the basis for sanctions. 
Most relevant to TPO are Ethical Standards 2 (Competence) and 9 
(Assessment). (American Psychological Association, 2010).  

4. Principle A: Beneficence and Nonmaleficence 
 

4.1. Principle A is applicable and is described as follows: “Psychologists strive to 
benefit those with whom they work and take care to do no harm. In their 
professional actions, psychologists seek to safeguard the welfare and rights of 
those with whom they interact professionally and other affected persons, and the 
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welfare of animal subjects of research. When conflicts occur among 
psychologists’ obligations or concerns, they attempt to resolve these conflicts in 
a responsible fashion that avoids or minimizes harm. Because psychologists’ 
scientific and professional judgments and actions may affect the lives of others, 
they are alert to and guard against personal, financial, social, organizational, or 
political factors that might lead to misuse of their influence. Psychologists strive 
to be aware of the possible effect of their own physical and mental health on 
their ability to help those with whom they work.”  

 
4.2. It is incumbent on psychologists to be vigilant about the impact of their 

professional opinion on others, particularly with regard to diagnostic testing. 
Psychologists’ scientific and professional judgments and conclusions should be 
based on data from psychological assessments gathered in a standardized 
manner, and therefore without the influence of extraneous factors that might 
influence the collection of behavior samples. Psychologists must always be 
mindful that their verbal and written opinions affect the medical, social, and legal 
lives of others, and therefore must safeguard those with whom they interact 
professionally to do no harm. 

 
5. Principle B: Fidelity and Responsibility 

5.1. Principle B is applicable and is described as follows. “Psychologists establish 
relationships of trust with those with whom they work. They are aware of their 
professional and scientific responsibilities to society and to the specific 
communities in which they work. Psychologists uphold professional standards of 
conduct, clarify their professional roles and obligations, accept appropriate 
responsibility for their behavior, and seek to manage conflicts of interest that 
could lead to exploitation or harm. Psychologists consult with, refer to, or 
cooperate with other professionals and institutions to the extent needed to serve 
the best interests of those with whom they work. They are concerned about the 
ethical compliance of their colleagues’ scientific and professional conduct. 
Psychologists strive to contribute a portion of their professional time for little or 
no compensation or personal advantage.” 

5.2. It is the responsibility of all psychologists who elect to perform diagnostic testing, 
to do so within the established parameters of the instrument(s) they employ and 
therefore in a standardized manner. Whether or not a psychologist is engaged in 
a patient-doctor relationship, acting as an independent clinician, a clinician for an 
institution, state or federal agency, or an independent examiner for an insurance 
carrier or legal counsel, a professional obligation exists to uphold standards for 
the delivery of scientific work commensurate with the responsibilities to the 
profession, community and society in general. 
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6. Principle C: Integrity 

6.1. Principle C is applicable and is described as follows. “Psychologists seek to 
promote accuracy, honesty, and truthfulness in the science, teaching, and 
practice of psychology. In these activities psychologists do not steal, cheat, or 
engage in fraud, subterfuge, or intentional misrepresentation of fact. 
Psychologists strive to keep their promises and to avoid unwise or unclear 
commitments. In situations in which deception may be ethically justifiable to 
maximize benefits and minimize harm, psychologists have a serious obligation 
to consider the need for, the possible consequences of, and their responsibility 
to correct any resulting mistrust or other harmful effects that arise from the use 
of such techniques.” 

6.2. The practice and promotion of clinical assessment requires that psychologist 
present themselves and their work to others in an accurate and honest manner, 
and to avoid any misrepresentation of their findings. TPO alters the accuracy of 
test findings, and to ignore the considerable body of evidence supporting this 
fact, results in conscious misrepresentation. 

7. Principle D: Justice  

7.1. Principle D is applicable and is described as follows. “Psychologists recognize 
that fairness and justice entitle all persons to access to and benefit from the 
contributions of psychology and to equal quality in the processes, procedures, 
and services being conducted by psychologists. Psychologists exercise 
reasonable judgment and take precautions to ensure that their potential biases, 
the boundaries of their competence, and the limitations of their expertise do not 
lead to or condone unjust practices.” 

7.2. In an attempt to provide fair and just treatment to all patients and clients, 
psychologists do not modify assessment procedures or alter their work on the 
basis of personal opinion or professional bias, nor do they neglect to maintain an 
awareness of their competency level and the limitations of their expertise. To 
this end both APA and MPA provide multiple continuing education opportunities 
for psychologists to learn, maintain, and improve their professional expertise, 
and avoid practices that are irregular or not commensurate with accepted clinical 
practice. Given the body of literature that exists regarding the negative effects of 
TPO, it is incumbent on psychologists who provide assessment services to not 
avoid this practice, but make clear to patients, families, and co-professionals that 
they do not condone the use of TPO.   

8. Ethical Standard 2: Competence 

8.1. Ethical Standard 2 is applicable to TPO and the recording of test administration. 
Section 2.04, Bases for scientific and Professional Judgments describes the 
following: Psychologists’ work is based upon established scientific and 
professional knowledge of the discipline. (See also Standards 2.01e, Boundaries 
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of Competence).” 

8.2. Ethical Standard 2.04. Ethical Standard 2.04 requires psychologists to conduct 
their practice within the boundaries of scientific knowledge.  Texts on 
psychological testing have long cited the need to conduct testing in a distraction-
free environment (Anastasia and Urbina, 1997). With the publication of the 
Wechsler Adult Intelligence Scale-Third Revision (WAIS-III) the Wechsler 
manuals have since stipulated “no one other than you and the examinee should 
be in the room during the testing session.”  Administration further states, 
“Attorneys who represent plaintiffs sometimes ask to observe but typically 
withdraw this request when informed of the potential effect of the presence of a 
third person.” (WASI, WASI-II, WAIS-III, WISC-III, WMS-III, WAIS-IV, WMS-IV). 
Some test manuals indicate that the testing room should be quiet and distraction 
free limited to “A table or desk and two chairs, one for the examiner and one for 
the subject.”(WCST)  Similarly, the manual for the California Verbal Learning 
Test- Second Edition (CVLT-II) states “as a rule, no one other than you and the 
examinee should be in the room during testing.” 
 

9. Ethical Standard 9: Assessment 
 

9.1. Ethical Standard 9 is applicable to TPO and recording. In Section 9.01, Bases 
for Assessments, the code notes “(a) Psychologists base the opinions contained 
in their recommendations, reports, and diagnostic or evaluative statements, 
including forensic testimony, on information and techniques sufficient to 
substantiate their findings. (See also Standard 2.04, Bases for Scientific and 
Professional Judgments.)” 

 
9.2. Test results generated in nonstandard methods that negatively impact the 

validity of the findings are insufficient.  In forensic settings, psychologists are 
often required to use their findings in comparison with other evaluations.  The 
ability to compare separate data sets, when one evaluation was conducted 
following proper testing procedures and the other evaluation had inherent 
threats to validity such as a third party observer is dubious.  Under 9.01 (a) the 
psychologist cannot provide opinions or evaluative statements because TPO 
presence yields the evaluation of questionable validity. 

9.3. (b) Except as noted in 9.01c, psychologists provide opinions of the psychological 
characteristics of individuals only after they have conducted an examination of 
the individuals adequate to support their statements or conclusions. When, 
despite reasonable efforts, such an examination is not practical, psychologists 
document the efforts they made and the result of those efforts, clarify the 
probable impact of their limited information on the reliability and validity of their 
opinions, and appropriately limit the nature and extent of their conclusions or 
recommendations. (See also Standards 2.01, Boundaries of Competence, and 
9.06, Interpreting Assessment Results.) 
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9.4. (c) When psychologists conduct a record review or provide consultation or 
supervision and an individual examination is not warranted or necessary for the 
opinion, psychologists explain this and the sources of information on which they 
based their conclusions and recommendations.” 

9.5. Section 9.02: Use of Assessments. Section 9.02 describes the following: “(a) 
Psychologists administer, adapt, score, interpret, or use assessment techniques, 
interviews, tests, or instruments in a manner and for purposes that are 
appropriate in light of the research on or evidence of the usefulness and proper 
application of the techniques. (b) Psychologists use assessment instruments 
whose validity and reliability have been established for use with members of the 
population tested. When such validity or reliability has not been established, 
psychologists describe the strengths and limitations of test results and 
interpretation. (c) Psychologists use assessment methods that are appropriate to 
an individual’s language preference and competence, unless the use of an 
alternative language is relevant to the assessment issues.”  

9.6. Section 9.02 (a) indicates that test or instruments used in a manner inconsistent 
with the standardization of the measure and contrary to the test manual violate 
this standard. As such, TPO is contrary to this standard. 

9.7. Section 9.06: Interpreting Assessment Results. Section 9.06 describes the 
following:  “When interpreting assessment results, including automated 
interpretations, psychologists take into account the purpose of the assessment 
as well as the various test factors, test-taking abilities, and other characteristics 
of the person being assessed, such as situational, personal, linguistic, and 
cultural differences, that might affect psychologists’ judgments or reduce the 
accuracy of their interpretations. They indicate any significant limitations of their 
interpretations. (See also Standards 2.01b and c, Boundaries of Competence).” 

9.8. Many authors and organizations (Anastasi and Urbina, 1997; National Academy 
of Neuropsychology, 2000; Oregon Psychological Association, 2012) emphasize 
that during test development procedures are standardized without the presence 
of an observer and subsequently that data obtained outside the parameters of 
those procedures lack validity and affect interpretation.  

9.9. Section 9.11: Maintaining Test Security. Section 9.11 raises the importance of 
maintaining test security. “Psychologists make reasonable efforts to maintain the 
integrity and security of test materials and other assessment techniques 
consistent with law and contractual obligations, and in a manner that permits 
adherence to this Ethics Code.”  

9.9.1. Test security is a critical issue, as it addresses the prevention of 
unnecessary exposure of psychometric materials that would result in 
diminishing a test to accurately distinguish between normal and abnormal 
performance.  
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9.9.2. Several professional organizations have offered an opinion with regard to 
maintaining test security to include the APA. The APA describes test 
security as an important issue in the practice of psychology and states that it 
incumbent on psychologists to protect the integrity of psychological test 
materials (APA, 1999). 

9.9.3. Other state and national psychological organizations as well as a number 
of authors have raised concerns about the potential for testing material to be 
used inappropriately by attorneys or become part of public domain where 
anyone could access this information (Wetter & Corrigan, 1995; McCaffrey 
et al., 1996; National Academy of Neuropsychology, 1999; American 
Psychological Association, 1999; American Academy of Clinical 
Neuropsychology, 2001; Essig, Mittenberg, Petersen, Strauman, & Cooper, 
2001; Victor & Abeles, 2004; Kaufman, 2005; Kaufman, 2009; Morel, 2009; 
Oregon Psychological Association, 2012). Public accessibility would allow 
clients involved in litigation to be coached on how to perform on certain 
measures or give patients the opportunity to learn test material prior to an 
assessment, both of which would invalidate the results of a psychological 
assessment. As a result, several psychological organizations have taken a 
formal position against the presence of TPO during assessment.  

9.9.4. The National Academy of Neuropsychology (Axelrod et al., 2000) advises 
that TPO is inconsistent with psychological guidelines and practices and as 
a result threatens the validity, reliability, and interpretation of test scores. 
The position of the National Academy of Neuropsychology is that TPO 
should be avoided whenever possible outside of necessary situations 
involving a non-forensic setting where the observer is both neutral and non-
involved.  

9.9.5. The American Academy of Clinical Neuropsychology (AACN) has taken 
the position that “it is not permissible for involved third parties to be 
physically or electronically present during the course of an evaluation 
assessment of a plaintiff patient with the exception of those situations 
specified below” (page 434). Exceptions are described as including young 
children who require the presence of a family member, etc. 

9.9.6. The executive committee of the Oregon Psychological Association (2012) 
adopted a clear and unequivocal policy that the observation of a third party 
compromises test validity and security and therefore advises against the 
presence of TPO during assessment. Similarly, the Michigan Psychological 
Association Ethics Committee has advised against TPO for the same 
reasons. 
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10. Research Evidence 

10.1. In addition to national, local and professional standards of ethical practice, 
a significant body of research evidence supports the negative impact of TPO. A 
review of the pertinent literature overwhelmingly supports that both direct and 
indirect TPO and recording affect the behavior of both the examiner and the 
examinee, and subsequently the validity of findings obtained in a psychological 
assessment with by limiting data interpretation and conclusions.  

10.2. It is self evident that psychological evaluations must be conducted in a 
standardized fashion consistent with the publisher’s directives to ensure valid 
and reliable results.  The consensus among reasonable psychologists is that any 
attempt by an examiner to modify test procedures or alter administration to 
accommodate observation or recording compromises test standardization. As a 
result, findings are likely to be invalid and cannot be determined to reflect a 
reasonable degree of certainty or fall within an accepted range of probability, as 
there is no basis for validating an assessment under these (observed or 
recorded) conditions. Test results therefore lack the normal and accepted 
parameters of validity and more importantly, do not reflect normal standards of 
psychological care.  Not surprisingly, most publishers of psychological tests 
have cautioned against TPO in their instruction manuals and national 
organizations have advised against TPO (National Academy of 
Neuropsychology, 2000; Committee on Psychological Tests and Assessment, 
2007).  

10.3. The issue of TPO has been investigated by numerous researchers 
beginning with a case study by Binder and Johnson-Greene (1995).     

10.3.1. A substantial amount of research supports that the presence of an 
observer negatively affects the data obtained during an assessment, and 
these significant negative effects on test results have been consistently 
reproduced in all studies.  

10.3.2. More specifically, research has shown a significant impact on test 
performance on measures involving areas of executive functioning (Horowitz 
& McCaffrey, 2008), attention and processing speed (Binder & Johnson-
Greene 1995; Kerher, Sanchez, Habif, Rosenbaum, & Townes, 2000), and 
memory/recall of information (Gavett, Lynch, & McCaffrey 2005; Lynch, 
2005; Yantz & McCaffrey, 2005; Eastvold et al., 2012). Eastvold, Belanger 
and Vanderploeg’ s (2012) meta analysis found negative effects on multiple 
cognitive measures and that attention, learning and memory (delayed recall) 
were most adversely impacted by the presence of an observer. 
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11. Exceptions To TPO 
 
11.1. Third Party Assistant (TPA).  In selected circumstances, the presence of a 

third party may be necessary to proceed with or complete a psychological 
assessment. In these cases rather than an involved third party observing or 
monitoring the behavior of the test administrator or examinee, the third party 
holds a neutral position and acts in an indirect manner to assist or expedite the 
completion of the assessment. Given this significant difference of purpose, we 
suggest that the presence of an additional party during an evaluation in these 
circumstances is more accurately identified as a third party assistant (TPA).  
 

11.2. A TPA may be deemed appropriate in clinical examinations in which the 
examiner is acting as a clinical treater with an established patient-doctor 
relationship, as opposed to an independent psychological examination for an 
insurance companies or a forensic assessment in civil or criminal proceedings. A 
TPA may be appropriate in a testing situation in which the presence of a parent, 
family member or family friend is necessary, and without whose presence the 
examination could not proceed because of a variety of mental disabilities that 
require accommodations. Examples include patients diagnosed with autism or 
developmental disorders affecting intelligence, confirmed brain injury that 
precludes independent living, children who are either too young or too anxious to 
be left alone, elderly adults with compromised cognition who are unwilling to 
participate without the presence of a trusted family member or friend, patient’s 
who have a thought disorder impacting reality testing, etc.  

 
11.3. Alternatively, there are cases in which a language barrier precludes valid 

test administration. While the preference is for the examination to be conducted 
in the examinee’s native language, in some these cases an interpreter may 
necessary because a native speaking psychological examiner is not available or 
within a practical distance. To avoid conflicts, the interpreter should have no 
relationship (such as family member) to the person being examined.  

11.4. Similarly, if an examinee is deaf or hearing impaired an individual versed 
in American Sign Language (ASL) or a member of the deaf community would be 
necessary to complete an examination. Absent a qualified examiner fluent in 
sign language, a certified specialist may be necessary. 

11.5. Student training presents another situation in which a TPA is considered 
appropriate. Not unlike the training of medical students in procedures, 
psychology students require direct observation and practice in the administration 
of psychological test procedures.  

11.6. In the above cases, the examiner is ethically required to document in the 
procedures section of the psychological report of any deviations of 
standardization or modifications in test administration. Clear note must be made 
of the limitations of normative data with subsequent impact on the generalization 
of findings.  
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12. Forensic Examinations, Independent Medical Examinations, and Acting as an 
Expert Witness 

12.1. Psychologists who chose to perform forensic assessments are ethically 
required to act in a proactive manner and be aware of the pertinent specialty 
guidelines pertinent to this area of expertise. In forensic situations when retained 
as an expert witness and in which TPO is requested by opposing counsel or 
directed by the court, the psychologist should educate the court as to the Ethical 
Principles of Psychologists and Code of Conduct of the APA, the Michigan 
Psychological Association Standards of Ethical Practice, and the scientific basis 
for the negative effects (invalid data) of these intrusions. If counsel or the court 
insists the psychologists should terminate test administration, and if necessary, 
seek legal counsel from their own personal attorney.  

12.2. It is recognized that often in forensic situations psychological ethics and 
the adversarial nature of the legal system may not coincide. If directed by the 
court to proceed with TPO, the psychologist should remove himself/herself form 
the assessment. Psychologists who regularly provide forensic consultations are 
expected to inform referral sources ahead of time that if TPO or recording 
develops as an issue during legal proceedings, they are ethically required to 
remove themselves from the assessment and assisting as an expert witness. 

 
12.3. In the very rare exception that the psychologist is compelled by the Court 

to evaluate with a TPO, or if the psychologist is in a situation wherein 
withdrawing will bring clear and substantial harm to the examinee, the 
psychologist should explicitly document the manner in which the validity of 
results may be compromised and following existing recommended guidelines for 
protecting test security including requesting that the test material and intellectual 
property be provided only to another licensed psychologist who would be bound 
by the same duty to protect. Alternatively, with a protective order the 
psychologist should secure an agreement specifically prohibiting either party 
from copying test material or intellectual property, using them for any other 
purpose than the matter at hand, and requiring that they be destroyed at the 
close of the matter. 

 
13. Conclusion 

13.1. TPO and/or any recording of psychological tests or their administration 
has the potential to influence or compromise the behavior of the examinee and 
the administrator, the validity of the data obtained under these conditions, and 
consequently any and all subsequent clinical conclusions, opinions, 
interpretations, or recommendations. Ethical standards of practice require that 
psychologists do not engage in or conduct assessments complicated by TPO or 
recording unless justified by the exceptions described above.  
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13.2. Psychological testing involving TPO should always be avoided. A 
psychologist who allows TPO and/or any recording of the administration of 
psychological tests compromises the behavior of the examinee and the 
administrator, the validity of the data obtained under these conditions and 
consequently, any and all subsequent clinical conclusions, opinions, 
interpretations, or recommendations. Ethical standards of practice require that 
psychologists do not engage in, endorse, or conduct assessments complicated 
by TPO or recording of any kind. In contrast, TPA is acceptable but only under 
exceptions involving the most extreme or rare circumstances that require, and is 
justified only by clinical (not forensic) exception. 

13.3. It is the recommendation of the Ethics Committee of the Michigan 
Psychological Association that psychologists who find themselves in a position 
in which TPO is requested or advocated, should decline the request and 
educate the referral source as to the ethical and validity implications. If a referral 
source or interested party insists on TPO or recording, such as in legal matters, 
psychologists should extricate themselves from the situation and document the 
reason for termination.  

 
13.4. In the case of TPA, the psychologist must clarify in the report the rationale 

for use of TPA, what procedures and standards have been modified, how, and to 
what degree, and the impact of the findings, results, and conclusions. This 
should include limitations in the generalization of the diagnostic data and the 
impact on assessment’s findings. 
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LAS VEGAS, NEVADA, THURSDAY, NOVEMBER 19, 2020, 10:19 A.M.

* * * * *

DISCOVERY COMMISSIONER:  All right.  Our next motion on for a hearing

today is in the matter of Felsner versus Keolis Transit.  This is defendants’ motion 

for a Rule 35 exam.

If I could have counsel for the plaintiff identify him or herself, followed

by counsel for the defendant.

MR. SHOOK:  Yes, Your Honor.  This is John Shook on behalf of the

Felsners.

DISCOVERY COMMISSIONER:  Thank you, Mr. Shook.

MR. LOWRY:  Michael Lowry on behalf of -- 

DISCOVERY COMMISSIONER:  And for defendant?

MR. LOWRY:  I’m sorry.  Michael Lowry on behalf of Mr. Yusi and Keolis. 

There is another defendant.  They haven’t filed anything concerning this motion  

and I don’t know if they plan to be here.

MR. SCHOPICK:  I’m here.  David Schopick for -- [inaudible].

DISCOVERY COMMISSIONER:  I can’t hear you, Mr. Schopick.

MR. SCHOPICK:  Sorry.  David Schopick. 

DISCOVERY COMMISSIONER:  Who do you represent?

MR. SCHOPICK:  Alexander Dennis, Inc.

DISCOVERY COMMISSIONER:  Okay.

All right.  Again, Plaintiff Felsner claims she has an ongoing brain

injury as a result of the fall, and the defendant is seeking to conduct a Rule 35

examination.  It’s my understanding that there are certain parameters that are        

2
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at issue and whether or not it’s appropriate for the examination to go forward.

So counsel, would you like to begin?

MR. LOWRY:  Yes, Your Honor.  I did pay attention to your Ferrellgas 

hearing just now, so I have an idea of where you may be going with this.  I think one

distinction between this file and Ferrellgas is whether we even get to plaintiff’s rather

lengthy objections.  Plaintiff did not raise any of these during the 2.34 conference. 

And I think Valley Health provides us with the basis to say if you are unwilling or

unable to raise your objections in good faith during the 2.34 conference, then you

should not be presenting these objections for the first time after the motion has been

filed.  That’s why the motion was drafted the way it was.  Mr. Shook and I had our

telephone call and we talked about the two issues that were noted in the motion. 

We couldn’t resolve them, so I did my declaration and I filed my motion and we

move on.  And then we get the opposition that barely even gives lip service to the

topics that were raised in the meet and confer.

So if the goal is for us to have meaningful meet and confers where

there is an actual opportunity to resolve the issues before we get to the discovery

commissioner, then the Court needs to be willing to take a stand and say no, you

are not allowed to present these arguments because under Valley Health you never

put them out there under the meet and confer.  Before I get to the other arguments,

I figured I at least ought to raise that.  Otherwise, I think I have an idea how you are

going to rule and I can address that in a moment.

DISCOVERY COMMISSIONER:  Okay.  And I think just as a way of

procedure I need to also say that there was a request that a slight extension of

discovery is necessary.  Any change to the disclosure deadlines or any discovery

3
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extensions must be brought before the district court judge.  That’s no longer

appropriate before the discovery commissioner.  And so any change that’s being

sought, whether by way of stipulation or by motion, needs to be brought before the

district court judge.  So I won’t be handling that portion of the motion where it was

requesting an extension of the disclosures to January 8th.

MR. LOWRY:  Understood.

DISCOVERY COMMISSIONER:  I’m not saying that I think it’s an

inappropriate request.  I’m just saying that that needs to be brought before the

district court judge.

MR. LOWRY:  Okay.  I understand that.  So I guess that leaves us back   

at that meet and confer.

DISCOVERY COMMISSIONER:  Okay.  So let me give Mr. Shook a 

chance to respond.  So which -- based on your understanding, then, so that I’m

clear, Mr. Lowry, first, what issues do you believe are appropriately before -- which

parameters do you believe are appropriately before me versus the ones that you

think are not?

MR. LOWRY:  Sure.  So the issues that are appropriately before you are

the ones that are raised in the original motion, and then if you have our reply they’re

addressed in topic or section 2, and that’s pages 2 and 3 of the brief.  That was --

the objections were about whether Mrs. Felsner could be required to drive from her

home in the Detroit area to Ann Arbor to attend the examination, and then there was

an argument about prior testing, that we learned about only in the opposition, had

occurred in February of 2020.  And so we consider that fail because her condition,

her mental condition and her injuries change over time.  That’s just not making an

4
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allegation that she’s fibbing or anything, I’m just saying that over time your body

changes.  And so the need for current data is there, just like an ongoing physical

examination after a surgery or to assess someone’s pain condition, they change

over time.  And so that’s the point.

DISCOVERY COMMISSIONER:  All right.  Let me turn to -- anything you’d

like to add, Mr. Schopick, or I’ll turn the time over to Mr. Shook if there’s nothing

from you, Mr. Schopick.

MR. SCHOPICK:  Yeah, we don’t have any comment.

DISCOVERY COMMISSIONER:  Okay.  Mr. Shook.

MR. SHOOK:  Yes, Your Honor.  So with regard to the meet and confer,  

we did meet and confer.  It was relatively brief.  We advised Mr. Lowry that we didn’t

feel like a Rule 35 exam was appropriate, considering the testing that occurred in

February of this year and that it would be duplicative.  And that from review of the

raw data from that neuropsych exam as part of her treatment and a review of her

medical records and taking her deposition, which they have not done yet, it would 

be appropriate to not have an IME, a Rule 35 exam on this particular plaintiff.

So we addressed it.  We advised him that we felt like it was

unnecessary.  We were at loggerheads and so a motion was appropriate.  So I 

don’t believe it would be procedurally proper to preclude us from bringing arguments

when the rule does not require us to stipulate.  It does require counsel to seek an

order if they feel like it’s appropriate.

With regard to the 52.380 substantive right that it provided that an

observer must be present if requested and that it be audiotaped if  requested and

that good cause not be shown.  We agree with Your Honor and what you laid out

5
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previously.  Dr. Axelrod has opined and we provided his affidavit that confirmed  

that he felt like he could not provide -- he could not ethically go forward and that his  

data would be invalid if he tested.

And so considering the proportionality of what would be involved for

Ms. Felsner to travel to Dr. Axelrod’s office to take a test that occurred eight months

ago, considering her limited Korean language or English skills, she’s a Korean

speaker, considering that she has a documented brain injury that is confirmed, we

showed the CT scans and Dr. Vangel’s report confirms that she has a brain injury,

and considering that Dr. Axelrod’s own documentation that was attached to Mr.

Lowry’s motion that a third party observer is appropriate in certain circumstances,

particularly when you have someone that suffers from severe anxiety, which Dr.

Vangel said she does, a person that is elderly wouldn’t feel comfortable, a person

that has a documented brain injury that precludes her ability to live independently. 

Here we’ve got a person that is not able to drive, and so in this situation we’ve got

either an order or the husband to transport her or she gets on a bus.  Obviously

that’s not going to be very pleasant for this person that just fell down the stairs of    

a bus.

So with regard to all of this, we feel like it’s probably going to be a

moot point.  I doubt Dr. Axelrod is going to go forward, considering his affidavit

regarding his stance.  But if -- and so because of that, because we feel like he’s

probably not going to go forward, it may be better to continue the discussion on

which conditions would apply until after we have confirmation.

DISCOVERY COMMISSIONER:  Well, I think I’d like to go through the

parameters today and I think the fact that there was no agreement reached on the

6
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examination itself doesn’t mean that the parameters all had to be addressed in    

the 2.34.  I think it’s preferable, but I’m going to at least go through those with you.  

So I’m going to go through all of those.  Whether or not Dr. Axelrod

agrees to go forward or not, I do think there is good cause to warrant a Rule 35

exam in this case.  I am going to let the defendant select the examiner.  I think it    

is appropriate for -- typically the plaintiff would be required to come to the state of

Nevada.  I think under the circumstances it’s quite a generous offer to allow it to go

forward close to her home and I’m going to accept that on behalf of the defendants

that it will go forward in the state of Michigan.  I think within an hour drive of her

location is appropriate.  She’s free to select and pay for the transportation she

desires to get her there, but I don’t think that that is burdensome to require her to

travel no more than one hour for the examination by vehicle, okay, because I do

think it’s appropriate for the defendants to be able to get their own test data to

defend their position in this case.

So with regard to the parameters, I’ll just go through them.  The

examination will be coordinated with counsel.  And it says conducted no later than

December 19th.  I’m fine with that.  Number 2, any information that the examiner

would like the plaintiff to fill out needs to be provided to plaintiff’s counsel 10 days

prior to the examination.

MR. LOWRY:  Commissioner, I may be able to help you.  In the reply I listed

the terms that I actually had a problem with.

DISCOVERY COMMISSIONER:  Okay.

MR. LOWRY:  I didn’t know if that would shorten your list or not.  I know you

have other matters as well.

7
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DISCOVERY COMMISSIONER:  Okay.  So which ones -- I guess I didn’t

have that documented.  Okay.

MR. LOWRY:  On page 11 of the reply we go through the terms with which 

I had a problem.

DISCOVERY COMMISSIONER:  Okay.  Why don’t you tell me the numbers

of those.

MR. LOWRY:  Sure.  Number 1, because I read that as requiring the

examination to go on December 19 or be it waived.  And from your comment just

now I understand that’s not how you interpret Number 1.

DISCOVERY COMMISSIONER:  No.

MR. LOWRY:  The next one is --

DISCOVERY COMMISSIONER:  Okay.

MR. LOWRY:  The next one is Number 3, and that was due to the ethical

bar -- [inaudible] --

DISCOVERY COMMISSIONER:  I understand.

MR. LOWRY:  -- neuropsychologists.  And I understand based on your ruling

you’re not persuaded by the ethical bars on that, so you’re going to -- 

DISCOVERY COMMISSIONER:  Well, you know, it’s a very complicated

issue with psychological evaluations and I certainly understand that the doctors have

their positions on that.  I just am compelled to follow what the law is in the state of

Nevada, and under NRS 52.380 an observer can be present.  That’s Number 3.  

And the examination may be audio recorded.  I understand that that may eliminate

some physicians or psychologists from wanting to do the evaluation, but I think 

under the law that I am instructed to follow I am going to allow those two parameters,

8
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that an observer may be present and the exam may be audio recorded.

So what was the next number?

MR. LOWRY:  There was 3 and 4.  You just took care of Number 4.  Number

5, it sought to bar me from attending the examination.  And we’re arguing that that

goes to the structural bias consistent -- that NRS 523.80 is specif ically designed to

create.  The plaintiff and her lawyer can attend this but the defense, who’s paying  

for the examination, cannot attend.

DISCOVERY COMMISSIONER:  And I am not going to allow the defense

counsel to attend the examination.

MR. LOWRY:  I have not had this particular issue come up.  Is there -- do

you have -- why?  I guess is my question.

DISCOVERY COMMISSIONER:  Well, the statute doesn’t allow for the

defendant to have an observer because the defendant is the one undertaking the

examination, and so obviously you selected the person that you would like to do that. 

The doctor can have a staff member assist, but there’s nothing within Rule 35 or

NRS 52.380 that allows the defense counsel to attend.  And it does allow a recording

which defense counsel is able to obtain, but I am not going to authorize the defense

counsel to be present.

MR. LOWRY:  Thank you.  The next one was Number 7 and it was when 

the report had to be provided.

DISCOVERY COMMISSIONER:  The report will be -- what I’m going to say

is that the production of the report must follow NRCP 35.  It must be submitted

timely under Rule 35 and/or the initial expert disclosure deadline, whichever comes

first.

9

App0212



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. LOWRY:  That’s fine.  That’s what we had proposed in our reply.  The

next two were -- I combined two of them.  They would have been topics 8 and 24. 

They seemed related to me.  The plaintiff wanted to peremptorily bar defendants

from obtaining a second examination, if necessary.  Now, clearly, is a second

examination common?  Certainly not.  But I can’t predict the future, just like Mr.

Shook and the Court can’t predict the future, but I don’t want to be barred from it   

at this point automatically.  If we need -- believe another examination is necessary,

certainly we’d have to bring a motion, but I don’t want that to be just automatically

barred.

DISCOVERY COMMISSIONER:  No.  And I think any request for further

evaluation or examination of the plaintiff will be brought by motion to the Court.        

I think that’s what’s appropriate.

MR. LOWRY:  Thank you.  Request Number 9 --

DISCOVERY COMMISSIONER:  And depending on the circumstances,

each will be evaluated individually.  Number 9.

MR. LOWRY:  Topic 9 wanted to bar Dr. Axelrod from requesting any type

of identification from the plaintiff.  I thought that was just simply unreasonable

because the examiner does need to confirm who this person is and that I am

examining the person I’m supposed to examine.  So asking her to produce some

type of photographic government-issued identification seems pretty reasonable     

to me.

DISCOVERY COMMISSIONER:  And I think that’s appropriate.  I think the

examinee should present government-issued photo identification on the day of the

examination.
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MR. LOWRY:  Okay.

MR. SHOOK:  And to confirm that, a photograph will not be taken?

DISCOVERY COMMISSIONER:  No photograph will be taken, but a

photocopy of the driver’s license or passport or other government-issued I.D. can 

be taken.

MR. LOWRY:  Okay.  That’s fine.  Number 10, the plaintiffs wanted to put

an arbitrary time limit on how long the examination can take.  I’m not the physician. 

I can’t tell you what he’s going to encounter if this examination can go forward, so

the time limit seems arbitrary.  If the physician runs into a limit where he’s unable to

complete it, we’re going to have to address that at that point, but I also don’t want  

to be saying you have eight hours, cram as much in there as you possibly can.  And

if that’s not enough time, then my clients are denied the opportunity to proceed to

obtain that data.

MR. SHOOK:  Your Honor -- 

DISCOVERY COMMISSIONER:  I’m going to say -- I think what’s

appropriate, and I’ll let Mr. Shook respond, but I think what’s appropriate is for a

reasonable time for the psychological evaluation to go forward.  If there is any

objection, then the Court can be contacted or a further motion can be brought.  But  

I am not going to limit -- you know, maybe that’s something that we need to get from

the doctor as to how long he anticipates it will happen.  But sometimes, you know,

with a neuropsychological evaluation those may last a significant period of time.  

And so what was the parameter that you were seeking to have put   

on it, Mr. Shook?

MR. SHOOK:  Eight hours, Your Honor.  We believe that -- you know, we’ve

11

App0214



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

got a balancing of the liberty interest, essentially, and the defendant’s right to get his

expert up to speed.  Eight hours, you know, is appropriate.  It’s approximately how

long the testing with Dr. Vangel.  And also consider in particular this case you’ve got

a Korean -- a primary Korean speaker.  Many of the tests that Dr. Vangel maybe

would have otherwise and said he would have provided or given he didn’t do

because of the language and cultural issues.  We think that that same limitation

would apply, at least if Dr. Axelrod is considering that.  And so it should limit the

amount of time.  Eight hours should be a reasonable and proportional amount of

discovery to get what he needs.

MR. LOWRY:  Commissioner, she -- [inaudible].

DISCOVERY COMMISSIONER:  It should be, but there may be some

extenuating circumstances that occur that day, you know, and so I’m not willing to

put it in an order what it will be at this point, not knowing what may happen.  I think

it’s appropriate to say that the examination shall go forward on one day and then    

if additional time is needed, additional time will be sought from the Court with

supporting information from the examiner.  And I don’t think it should be ruled out

that that might need to be considered.

MR. LOWRY:  That’s fair.  Number -- I also then grouped Numbers 12, 29,

30 and 31 together.  They seem to be instructing Dr. Axelrod how to --

DISCOVERY COMMISSIONER:  I’m sorry, 12 -- what was the next one?

MR. LOWRY:  12 and then the three together, 29, 30 and 31.

DISCOVERY COMMISSIONER:  Okay.

MR. LOWRY:  They are -- to me they seem to be instructing Dr. Axelrod

how to practice and trying to limit his opinions or his questioning.  And to save us
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some time, I believe from the prior case, the Ferrellgas one that you just ruled on,

he can ask these questions.  It’s a little bit more difficult to limit a neuropsychological

examination as opposed to a physical examination where, say, you’ve got a

shoulder problem, well obviously he shouldn’t be examining the legs.  But with

neuropsychological it’s a bit more difficult.  And so I think the ruling was you would

leave that to the examiner’s discretion.  And if I misspoke, I’m sure you’ll clarify me.

DISCOVERY COMMISSIONER:  All right.  Let me -- go ahead, Mr. Shook.

MR. SHOOK:  Your Honor, if we could deal with them one at a time.        

So 12 deals with inquiring of the health of family members, of other people.  And  

so we’re talking about asking about medical conditions for family members.  That

seems to be appropriate to me to limit that to general questions regarding the

treatment and mental or medical conditions of other family members because

they’re not at issue and you’ve got privacy issues with regard to other family

members.  So I think 12 is appropriate.

DISCOVERY COMMISSIONER:  I think 12 can be limited to the examiner. 

I’m not going to limit it to Dr. Axelrod.  But the examiner is permitted to generally

inquire regarding the mental health of family members because he’s only evaluating

the mental, psychological condition.  I don’t think their physical medical conditions

are reasonably related to his inquiry.  So I think that the mental or psychological

conditions of other family members, without asking who the specific person is.  For

example, I think it’s appropriate if he were to understand that there’s a history of

some kind of medical -- mental, psychological condition within the family.  I think

that’s appropriate.

I think that it also should be -- with regard to 29, secondary gain and
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malingering will be addressed by the trial judge.  I am just going -- the only limitation

I’m going to state with regard to 29 through 31 is the examiner will offer -- only offer

opinions that are within the examiner’s area of expertise.  Failure to do so may result

in limitation of testimony by the trial judge; limitation or exclusion, for that matter.  

So I’m just going to say the examiner will not offer opinions outside the examiner’s

area of expertise.

MR. LOWRY:  Commissioner, do you just want that language in the Report

and Recommendation?

DISCOVERY COMMISSIONER:  Yes.  The examiner will not offer opinions

outside of the examiner’s area of expertise.

MR. LOWRY:  Okay.

DISCOVERY COMMISSIONER:  By doing so, the examiner may face

limitation or exclusion of the examiner’s testimony at the time of trial.

MR. LOWRY:  All right.  16, this is something I would normally see in a

physical examination and it makes sense in that context.  We’re dealing with a

neuropsychological --

DISCOVERY COMMISSIONER:  I think it can just say -- I don’t think that

this would be an issue, but it should just say no physically-invasive testing will be

performed.

MR. LOWRY:  Thank you.  I can do that.

DISCOVERY COMMISSIONER:  Because certainly I think a psychological

evaluation is somewhat invasive just in and of itself, but no physically-invasive

testing will be performed.

MR. LOWRY:  Correct.  17 --
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DISCOVERY COMMISSIONER:  Number 17, the expert will follow Rule 35

in production of the report, and the report will be due as required by Rule 35 or the

disclosure deadline, whichever comes first.

MR. LOWRY:  So I had one additional issue with 17, 18, and then it also

goes to 26.  But specifically with psychology and neuropsychologists, the testing that

they use is standardized, so historically these are copyrighted and if they get out into

the public sphere not only do the examiners face potential liability, but it also could

compromise the test.  So exchanging --

DISCOVERY COMMISSIONER:  Yes.  I think the data should only be

released to plaintiff’s expert only.

MR. LOWRY:  Thank you.  That’s -- yeah, okay.

MR. SHOOK:  Your Honor, if we don’t have an expert, can we not get the

data?

DISCOVERY COMMISSIONER:  Didn’t you have a doctor who performed

the same tests?

MR. SHOOK:  He’s a treater.  He’s not a retained expert.

DISCOVERY COMMISSIONER:  Oh, he’s a non-retained expert, then, I

would assume.

MR. SHOOK:  He is.

DISCOVERY COMMISSIONER:  So the treating -- okay, so the treating

provider, the non-retained or retained expert is who it is to be disclosed to, not to

counsel.  It goes to the doctor who performed the same tests --

MR. LOWRY:  Okay.

DISCOVERY COMMISSIONER:  -- or similar tests.
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MR. LOWRY:  Understood.  And I understood that, the ruling, too.

DISCOVERY COMMISSIONER:  So it should say to the plaintiff’s treating

physician, the plaintiff’s treating psychologist and/or retained expert.

MR. LOWRY:  Understood.  17, 18 and 26, we just talked about.  Okay.  

So we had an objection to 19, 20 and 27.  There’s no --

DISCOVERY COMMISSIONER:  19, 20 and 27. 

MR. LOWRY:  Primarily these are not -- we’re not generating medical

records from this examination.  We’re not creating a doctor-patient relationship

designating these as confidential.  It implies something that’s not there and it seems

inappropriate for a Rule 35 exam.

DISCOVERY COMMISSIONER:  What’s the purpose of 19 and 20, Mr.

Shook?

MR. SHOOK:  19, use of data is limited to only that which is required for the

resolution of the pending action.  So this is to -- well, it’s part of protecting the data. 

That’s assuming that we’re going to get the data.

DISCOVERY COMMISSIONER:  Okay.  The data is only to be disclosed --

the examiner will only disclose the data to plaintiff’s retained and/or non-retained

experts.

MR. LOWRY:  The raw data?

DISCOVERY COMMISSIONER:  The raw data.

MR. LOWRY:  Yeah.  Okay.

MR. SHOOK:  Your Honor, you know -- okay, so that means I can’t see --

so let’s assume that I retain this treating expert and say, hey, you know, tell me

about the data?  Are you saying that he can’t tell me what the data said?
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DISCOVERY COMMISSIONER:  He can tell you what his analysis of it is,

but I don’t think it’s appropriate for him to release it because it’s my understanding

that that data is to stay confidential.

MR. SHOOK:  Normally -- my understanding is, and this is what, you know,

the articles that were attached to the reply brief said, normally the data can be

released to counsel to -- with a proviso that it be destroyed at the end, that it be kept

privileged, that it be filed under seal if it needs to be.  But I feel like we are -- you

know, we’re allowed to see the data so that we can prepare cross-examination, so

we can understand the basis for the opinion.  I mean, let’s say this treating expert,

Dr. Vangel, you know, he’s off base in his analysis.  I have no way to assess what

his interpretation of the raw data is unless I have the raw data.

DISCOVERY COMMISSIONER:  But your expert will.  Your expert has that

ability.

MR. SHOOK:  Well, I don’t have an expert.  That’s the point, is that Dr.

Vangel is a treater.

DISCOVERY COMMISSIONER:  You have a treating physician.

MR. SHOOK:  Again, and so this treating physician was not selected by me,

so I don’t know if this treating expert is competent, so I need that.  I mean, I guess

the bottom line is for fundamental fairness is to allow us to see the raw data.  We

can provide protection for this, but to never have the raw data --

DISCOVERY COMMISSIONER:  Mr. Shook, how do you looking at the data

-- I mean, I’m assuming that you’re not a psychological expert.  How are you looking

at raw data going to be able to interpret it or utilize it without having someone

interpret it for you?
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MR. SHOOK:  Well, I would say I have not seen the questions, but let’s

assume that a question says something like, you know, I have anxiety in X situation. 

Understanding that, how that would be a positive answer or a negative answer, it   

is necessary for me to sort of evaluate and cross-examine the other expert, even,

perhaps.  I feel like it’s --

DISCOVERY COMMISSIONER:  Mr. Lowry.

MR. LOWRY:  So I think, Commissioner, I agree with your analysis that  

the raw data has to go between the trained psychologists that will be in this case

one way or the other.  And if one of them or both of them are off base in some

interpretation of the raw data, then they are the ones that are going to have to

inform Mr. Shook and I of those problems because neither of us have any

background in psychology that would qualify us to interpret these data.  Even the

raw data themselves, we don’t know why a certain question is on the test.  We don’t

know that it is designed to measure --

DISCOVERY COMMISSIONER:  Okay.

MR. LOWRY:  -- or frequently the questions are tied together.  So

exchanging the data between the experts or the treaters seems to be an appropriate

solution that we’ve used for years.

DISCOVERY COMMISSIONER:  And that’s what I’m going to limit it to.

Mr. Shook, you’re going to have an audio recording, but the raw data

numbers are only to be released to either a treating or non-treating expert.  I’m

sorry, a retained or a non-retained expert.  The raw data will only be released to     

a retained or non-retained expert.  Certainly you will have access to the audio

recording of the examination.
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MR. SHOOK:  And just -- and I’m not familiar.  Is it true that the audio

recording picks up the question that’s asked, or is it simply a written test?

MR. LOWRY:  They’re either written or on a computer, so it’s not -- some 

of them.  If the others are orally done, then, yeah, they’d be recorded and you’d be

able to hear those.

DISCOVERY COMMISSIONER:  Anything that’s oral will be recorded. 

Anything that’s written will not.  But the raw data is only going to be released to a

professional, a psychological professional.

MR. LOWRY:  Okay.

DISCOVERY COMMISSIONER:  All right.  What’s the next issue?

MR. LOWRY:  Let’s see.  22, plaintiff wanted to seal everything, and that’s

just not how we operate in this court.  We do not automatically seal documents.   

So if there are certain documents that come out in the case the plaintiff needs to  

be sealed, then she can file the appropriate motion to do so.  But imposing a 

blanket --

DISCOVERY COMMISSIONER:  I think that the psychological evaluation --

I think the psychological evaluation and the report related to her psychological

evaluation is appropriately sealed.

MR. LOWRY:  She hasn’t even sealed her own psychological evaluations

that have been disclosed in this case.

MR. SHOOK:  Your Honor --

MR. LOWRY:  How is that not hypocritical?

DISCOVERY COMMISSIONER:  Okay.  All right.  Well, let me then restate

it.  It will not be attached to any filed document.
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MR. LOWRY:  Thank you.

DISCOVERY COMMISSIONER:  Mr. Shook, go ahead.

MR. SHOOK:  We actually did take measures to protect that report.  It

wasn’t attached and we delivered it to you individually.  We can certainly seal that. 

That was my intent was not to disclose that, if you see the way I wrote the report   

or the motion.  So we feel it’s appropriate to seal this type of document.

DISCOVERY COMMISSIONER:  I’m not going to say it is sealed, but I am

going to say that the report of her psychological evaluation will not be attached to

any publicly-filed document.

MR. LOWRY:  Oh, publicly.  Just making my notes here, Commissioner.

23, we interpreted this term as giving the plaintiff a unilateral right to terminate the

examination at any point, and neither Rule 35 or NRS 52.380 allow that to happen.

DISCOVERY COMMISSIONER:  Well, I’m going to say that the plaintiff 

can certainly terminate an examination at any time.  You know, I’m not saying that

anyone has to be held hostage.  But if they do so, they do so at their own risk and

there has to be good cause and a reasonable basis for doing so or there may be

sanctions that are applied.  So I’m not going to -- I mean, I think that it just needs to

say that -- I don’t think this is an appropriate writing of it.  I just think that the

examination will go forward with one day and reasonable breaks, including a lunch

break will be given.

MR. LOWRY:  Okay.  Then we get to 28.  This looks to be one that I think

you addressed in your Ferrellgas motion -- [inaudible].

DISCOVERY COMMISSIONER:  I’m not going to -- I’m not going to say

what will be admissible or not admissible at the time of trial.  That will be an issue
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that has to be dealt with by motions in limine by the district court judge regarding

admissibility.

MR. LOWRY:  Okay.  That reaches the end of the terms and I appreciate

Your Honor’s time.  I now need to do -- as a result of the rulings I need now to

request a complete stay of discovery because I have an examination scheduled for

December 19 with a neuropsychologist who says ethically he cannot abide by what

is now the Court’s ruling that an observer must attend because of the statute.  And,

one, I don’t know that I can find someone to replace him.  And, two, even if I could,

I’m a little worried about whether I can agree to that because now I have an ethical

guideline that says these physicians are not able to do that.  So what we --

DISCOVERY COMMISSIONER:  Okay.  Well, like I said earlier, the stay of

discovery, you’re going to have to file that before the district court judge.  I am not

going to stay discovery deadlines.  You can certainly go forward or not go forward

within the time frame that you have left, but if you’re seeking a stay of discovery that

will have to be filed with the district court judge.

MR. LOWRY:  Okay.  Well --

MR. SHOOK:  Your Honor, one issue -- sorry.

MR. LOWRY:  I thought that was all the issues, but I think Mr. Shook now --

he has another one.

MR. SHOOK:  Your Honor, so we saw where they noted the tests that are

typically conducted by Dr. Axelrod, but it’s not a guarantee.  We’d like to know

exactly what he plans to give, which tests, and actually laid out.

DISCOVERY COMMISSIONER:  That will be in his report what was

conducted at the time.  He can do anything that is reasonably part of a neuro-
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psychological examination, and everything he does shall be contained -- he needs

to spell out in his report.

MR. SHOOK:  So, Your Honor, that is the concern is that he’s having her do

tests that are not reasonable and appropriate, considering her cultural background,

as Dr. Vangel wrote.  Some of these tests have a -- you know, obviously they’ve  

got a U.S. normative data set that they’ve come up with this sort of right answers 

for.  Here you’ve got a woman that, you know, is not that.  She grew up in Korea,  

14 years there, and limited English skills.

DISCOVERY COMMISSIONER:  That goes to the weight of his testimony

and whether it should be considered.  That doesn’t really go to the discoverability or

the ability of him to -- or the reasonableness of him undertaking the testing.  So I

think that what he -- I’m not going to limit -- I’m not an expert in the field and I’m not

going to limit what he believes is reasonable to his evaluation, but certainly that’s    

a matter for cross-examination at the time of trial or a motion in limine.

So that’s going to be the recommendation, gentlemen.  I’m going to

ask Mr. Lowry to prepare the Report and Recommendation.  Please circulate that to

Mr. Shook and to Mr. Schopick for their review as to form and content.

Anything else anyone would like to add?

MR. SHOOK:  No, Your Honor.

MR. LOWRY:  Mr. Schopick, do you even want your copy of this, since you

didn’t have anything to say?

MR. SCHOPICK:  I assume I’d get a copy just of the ruling.

MR. LOWRY:  I couldn’t hear you.

DISCOVERY COMMISSIONER:  Since he participated in the hearing,        
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I would ask that he have a copy to sign off on as to review as to form and content.

MR. LOWRY:  Understood.  Thank you, Commissioner.  Have a good day.

DISCOVERY COMMISSIONER:  Thank you, gentlemen.  Have a great day

and stay well.

MR. LOWRY:  Thank you.

MR. SHOOK:  Thank you.  Bye.

(PROCEEDINGS CONCLUDED AT 10:55 A.M.)

* * * * *

ATTEST:  I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.
Note that BlueJeans technical glitches may result in the audio-video distortion
and/or dropped audio in the recording.

__________________________
Liz Garcia, Transcriber
LGM Transcription Service
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through X, inclusive, 
 
  Defendants. 

Case No.:   A-18-781000-C 
Dept. No.:  27 

 
Edgardo Yusi & Keolis Transit Services, 
LLC’s Objection to Discovery 
Commissioner’s Report & Recommendation 
 
Hearing Requested 

 Mr. Yusi and Keolis (collectively “Mr. Yusi”) requested a neuropsychological 

examination of Heather Felsner per Rule 35.  The Discovery Commissioner agreed an 

examination was appropriate, but put conditions upon the examination per NRS 52.380 that 

make it impossible for Mr. Yusi to obtain the examination.  Mr. Yusi objects to the report and 

recommendation.  

DATED this 5th day of February, 2021. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 

 

Case Number: A-18-781000-C

Electronically Filed
2/5/2021 9:42 PM
Steven D. Grierson
CLERK OF THE COURT
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Memorandum of Points & Authorities 

I. Plaintiff alleges ongoing symptoms related to this case. 

This personal injury case concerns an event that occurred on February 21, 2017.  The 

complaint was filed on September 12, 2018.  The parties agree that Mrs. Felsner alleges she 

suffered a brain injury as a result of a fall and that she alleges ongoing deficits from this injury.  

When the Rule 35 psychological examination was requested, initial expert disclosures were due 

December 22, 2020.  Mr. Yusi proposed Dr. Axelrod, a licensed, practicing psychologist in 

Michigan where Mrs. Felsner lives.  Mrs. Felsner did not dispute that Dr. Axelrod is an 

appropriately qualified examiner.  The crux of the dispute in this objection are conditions the 

Discovery Commissioner put on the examination per NRS 52.380. 

a. Procedural history below. 

Mr. Yusi requested a Rule 35 psychological examination in a motion filed on October 16, 

after the meet and confer process was completed.  The motion indicated Mr. Yusi had located an 

examiner and proposed that the examination occur on December 19, 2020.  Plaintiffs’ opposed 

on various grounds.  Two of those grounds were raised during the EDCR 2.34(d) meet and 

confer process, but the rest were not.  The Discovery Commissioner ultimately agreed an 

examination is appropriate, but put conditions on the examination that make an examination 

impossible to obtain. 

Mr. Yusi’s motion was heard on November 19, 2020.  In the meantime, the district court 

granted Mr. Yusi’s motion to extend discovery.  The district court rejected Mr. Yusi’s proposed 

discovery schedule though, instead extending the initial expert disclosure deadline from 

December 19, 2020 to February 22, 2021.  The discussion during the hearing was that this 

extension would allow sufficient time for Mr. Yusi’s anticipated objection to be heard.  But the 

Report & Recommendations was not filed until February 4, 2021.  As of filing this objection, 

Mr. Yusi has asked Plaintiffs to agree to extend but has not yet received their response. 

II. The standard of review is unknown. 

The standard of review for this objection is unknown.  NRCP 16.1(d) establishes the 

general parameters for resolving discovery disputes, but is silent as to the standard of review.  
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NRCP 16.3, which creates the discovery commissioner position and generally establishes its 

powers and duties, is also silent.  EDCR 2.34 also governs discovery disputes, but is silent as to 

the standard of review. 

Applied here, Mr. Yusi believes a de novo standard of review applies.  The primary issue 

in this objection is the constitutionality and application of NRS 52.380.  These are questions of 

law and statutory construction that an appellate court would review de novo.1  After deciding 

those questions de novo, it is unknown whether a Discovery Commissioner’s report and 

recommendation is itself subject to de novo review or abuse of discretion. 

III. The recommendation erred by considering objections that were not raised during 

the EDCR 2.34(d) meet and confer process. 

Mr. Yusi complied with EDCR 2.34(d)’s requirements for the parties to meet and confer 

before filing a discovery motion.  His motion attached an email thread between counsel and a 

declaration describing a subsequent call.  Plaintiff did not object to the accuracy of the email 

thread or the declaration.  The objections Plaintiff raised during the EDCR 2.34(d) conference as 

to a Rule 35 examination were 1) requiring Mrs. Felsner to drive from her home to Dr. Axelrod’s 

office; and 2) that some unknown and unidentified testing was duplicative of prior work.  Mr. 

Yusi’s motion addressed those objections.  Plaintiff’s opposition addressed those arguments as a 

side issue, instead arguing multiple new objections that were not raised during the meet and 

confer process. 

In response, Mr. Yusi noted that Valley Health concluded “neither this court nor the 

district court will consider new arguments raised in objection to a discovery commissioner’s 

report and recommendation that could have been raised before the discovery commissioner but 

were not.”2   
 
A contrary holding would lead to the inefficient use of judicial resources and 
allow parties to make an end run around the discovery commissioner by making 
one set of arguments before the commissioner, waiting until the outcome is 

                                                 
1 Estate of Curtis v. S. Las Vegas Med. Inv’rs, LLC, 136 Nev. Adv. Rep. 39, 466 P.3d 1263, 1266 
(2020) (“we review issues of statutory construction de novo.”). 
2 Valley Health Systems, LLC. v. Dist. Ct., 127 Nev. 167, 173, 252 P.3d 676, 680 (2011). 
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determined, then adding or switching to alternative arguments before the district 
court.3 

Mr. Yusi asserted this logic should also apply to EDCR 2.34(d)’s meet and confer 

requirement.  If the point of the meet and confer requirement is to reduce the number and scope 

of discovery motions, then parties should be required to present their objections for discussion 

during the meet and confer process.  If they do not, then the objection is waived just like resulted 

in Valley Health.  Allowing parties to present objections that were not raised at the meet and 

confer process causes the judicial process to break down for the same reasons as Valley Health.  

Applied here, Mr. Yusi filed a motion addressing the objections he reasonably believed were at 

issue.  Having seen these arguments, and perhaps weighing their viability, Plaintiff presented 

extensive new objections she did not previously assert during the meet and confer process.  This 

is improper. 

Court rules are subject to the same de novo standard of review as statutory 

interpretation.4  The Discovery Commissioner erred as a matter of law by interpreting EDCR 

2.34(d) in a manner inconsistent with Valley Health, thus allowing Plaintiff to argue objections 

that were not presented during the meet and confer process.  Plaintiff’s objections should have 

been limited to the two she did present.  Mr. Yusi does not object to the Discovery 

Commissioner’s resolution of those two objections, but he does not object to the Discovery 

Commissioner considering objections that were not asserted during the meet and confer process.  

If the district court agrees, then this avoids the remaining questions in this objection that concern 

the constitutionality of NRS 52.380. 

IV. The recommendation erred by concluding NRS 52.380(1), (2) and (3) created 

absolute rights. 

If Plaintiff’s other objections are considered on their merits, there is still a potential 

method of resolving the dispute that avoids constitutional implications.  “Under the 

constitutional-avoidance canon, when statutory language is susceptible of multiple 

                                                 
3 Id. at 172-73, 252 P.3d at 679-80.  
4 Marquis & Aurbach v. Dist. Ct., 122 Nev. 1147, 1157, 146 P.3d 1130, 1137 (2006) (applying 
rules of statutory construction to the interpretation of a court rule). 
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interpretations, a court may shun an interpretation that raises serious constitutional doubts and 

instead may adopt an alternative that avoids those problems.”5 

Mr. Yusi seeks a neuropsychological examination per Rule 35.  Plaintiff responds that 

NRS 52.380 controls.  Specifically, Plaintiff invokes NRS 52.380(1), which states “[a]n observer 

may attend an examination but shall not participate in or disrupt the examination.”  “‘May’ is of 

course generally permissive.”6  Neither Rule 35 nor NRS 52.380 provide guidance as to how a 

court should determine when an observer “may” attend.  They both place the burden to request 

one on Plaintiff.  Applied here, Plaintiff stated no specific reason why she wants an observer 

present.  Her arguments to the Discovery Commissioner noted she attended neuropsychological 

assessments with her own doctors, without an observer present.  The only stated based upon 

which she wants an observer to attend is because NRS 52.380(1) exists.   

The same analysis applies to her intention to invoke NRS 52.380(2) as to who that 

observer “may be.”  It also applies to NRS 52.380(3), stating the “observer attending the 

examination pursuant to subsection 1 may make an audio or stenographic recording of the 

examination.”  By using the word “may” the legislature created judicial discretion to decide 

whether the party citing the statute has met the burden of proof required to invoke it.  Again, 

Plaintiff here presented no reason why she wanted to invoke these statutes other than that they 

existed. 

Secondarily, Mr. Yusi presented evidence that weighed against Plaintiff’s request.  Mr. 

Yusi provided ethical guidance from the American Board of Professional Neuropsychology and 

Michigan Psychological Association noting it is inconsistent with their professional obligations 

for a neuropsychologist to conduct a neuropsychological assessment in the presence of a third-

party observer.  That same guidance also noted how studies have demonstrated testing data 

obtained in the presence of a third-party observer is unreliable. 

The Discovery Commissioner erred as a matter of law by interpreting NRS 52.380(1), 

(2), and (3) as creating an absolute right that a plaintiff can invoke.  These statutes instead 

                                                 
5 Degraw v. Dist. Ct., 134 Nev. Adv. Op. 43, 419 P.3d 136, 139 (2018). 
6 Ewing v. Fahey, 86 Nev. 604, 607, 472 P.2d 347, 349 (1970). 
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created a permissive right that a plaintiff may invoke that a court must then assess on a case-by-

case basis.  Appropriately interpreted and applied to this case, either Plaintiff did not meet her 

burden of proof to invoke these statutes or, alternatively, her proof is outweighed by the contrary 

evidence that Mr. Yusi presented.  If the court interprets these statutes in this way, their 

constitutional implications are avoided. 

V. The recommendation erred by concluding NRS 52.380 is constitutional. 

If Plaintiff has otherwise met her burden to invoke NRS 52.380, then the Discovery 

Commissioner erred by concluding it is a substantive rather than procedural statute.  Mr. Yusi 

presented a history of the process that led to Nevada’s revised rules of civil procedure that took 

effect on March 1, 2019.  This included Rule 35.  That history also documented how the 

proponents of an alternative version of Rule 35 that was not adopted took that proposal to the 

legislature.  It eventually became NRS 52.380. 

This presents a separation of powers problem.  Mr. Yusi explained how “the legislature 

may not enact a procedural statute that conflicts with a pre-existing procedural rule, without 

violating the doctrine of separation of powers, and such a statute is of no effect.”7  Mr. Yusi also 

surveyed prior Nevada appellate decisions exploring the boundaries between substantive and 

procedural statutes.  Those cases noted “where, as here, a rule of procedure is promulgated in 

conflict with a preexisting procedural statute, the rule supersedes the statute and controls.”8 

Berkson v. Lepome ruled a statute that interfered “with the judiciary’s authority to 

manage the litigation process” was unconstitutional.  Whitlock v. Salmon noted a statute could be 

unconstitutional if it interferes “with procedure to a point of disruption or attempted abrogation 

of an existing court rule.9  Applied here, NRS 52.380 was expressly intended to interfere with 

Rule 35, if not abrogate parts of it.  It is a procedural statute, making it unconstitutional because 

it interferes with the judiciary’s ability to manage litigation. 

 The Discovery Commissioner erred as a matter of law by concluding NRS 52.380 is 

constitutional.  As it is unconstitutional, the Discovery Commissioner should have used only 

                                                 
7 Berkson v. Lepome, 126 Nev. 492, 499 (2010). 
8 State v. Connery, 99 Nev. 342, 345 (1983). 
9 104 Nev. 24, 26 (1988). 
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Rule 35 to assess Mr. Yusi’s request for a neuropsychological examination.  The terms and 

conditions the recommendation contained should be reversed only to the extent they conflict 

with Rule 35. 

VI. The recommendations should be modified as requested. 

Mr. Yusi just wants a neuropsychological examination per Rule 35.  The Discovery 

Commissioner agreed an examination is appropriate and there is no dispute as to the examiner.  

However, by allowing Plaintiff to assert waived objections and interpreting NRS 52.380 as an 

absolute rather than permissive right, the Discovery Commissioner denied Mr. Yusi any practical 

means of obtaining a Rule 35 examination.  Mr. Yusi requests the recommendations be modified 

to be consistent with Rule 35 so the neuropsychological examination may eventually proceed. 

DATED this 5th day of February, 2021. 

       
 
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 
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Certificate of Service 

 Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz Edelman 

& Dicker LLP, and that on February 5, 2021, I served Edgardo Yusi & Keolis Transit Services, 

LLC’s Objection to Discovery Commissioner’s Report & Recommendation as follows: 

 
 by placing same to be deposited for mailing in the United States Mail, in a sealed 

envelope upon which first class postage was prepaid in Las Vegas, Nevada;  
 

 via electronic means by operation of the Court’s electronic filing system, upon 
each party in this case who is registered as an electronic case filing user with the 
Clerk;  

 
John B. Shook, Esq. 
Shook & Stone, Esq. 
710 South Fourth Street 
Las Vegas, NV 89101 
 

Chad Fuss, Esq. 
SPRINGEL & FINK 
9075 W. Diablo Dr., Suite 302 
Las Vegas, Nevada 89148 

 

 BY: /s/ Michael Lowry     
 An Employee of  
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