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Nancy Allf, Judge,  
 
                             Respondents. 
_________________________________
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Heather Felsner, 
 
  Real Party in Interest. 
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Certificate of Service 

 Per NRAP 21(a) and 25(c), I certify that I am an employee of Wilson Elser 

Moskowitz Edelman & Dicker LLP, and that on March 15, 2021, Appendix 

Volume 2 to Edgardo Yusi & Keolis Transit Services, LLC’s Petition for 

Writ of Mandamus or Prohibition was served via electronic means by operation 

of the Court’s electronic filing system to:  

John B. Shook, Esq. 
Shook & Stone, Esq. 
710 South Fourth Street 
Las Vegas, NV 89101 
Attorneys for Heather Felsner 

  

  
BY: /s/ Michael P. Lowry 

An Employee of  
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MICHAEL P. LOWRY, ESQ. 
Nevada Bar No. 10666 
E-mail: Michael.Lowry@wilsonelser.com  
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, NV 89119 
Tel: 702.727.1400/Fax: 702.727.1401 
Attorneys for Edgardo P. Yusi; Keolis Transit Services, LLC 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
HEATHER FELSNER and ROGER FELSNER, 
 
  Plaintiffs, 
 
vs. 
 
KEOLIS TRANSIT SERVICES, LLC, Foreign 
Limited-Liability Corporation and EDGARDO 
PAGUIO YUSI; ALEXANDER DENNIS, 
INC., a Foreign Corporation; DOES II through 
X, inclusive; and ROE BUSINESS ENTITIES I 
through X, inclusive, 
 
  Defendants. 

Case No.:   A-18-781000-C 
Dept. No.:  27 

 
Edgardo Yusi & Keolis Transit Services, 
LLC’s Reply re Objection to Discovery 
Commissioner’s Report & Recommendation 
 
 

 Rule 35 and NRS 52.380 conflict.  Mr. Yusi and Keolis (collectively “Mr. Yusi”) propose 

two different ways to resolve this objection that avoids the constitutional separation of powers 

problem.  Plaintiff simply continues to assert there is no problem because NRS 52.380 controls.  

But if so, then a neuropsychological examination will never be possible in Nevada litigation.  

Mr. Yusi asks that the report and recommendation be overruled.  

DATED this 16th day of February, 2021. 

       
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 

 

Electronically Filed
2/16/2021 6:10 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-18-781000-C
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Memorandum of Points & Authorities 

I. Plaintiff can’t argue positions she never raised. 

There are multiple ways for this court to avoid the constitutional implications at issue in 

this objection.  The first is the simple, undisputed fact that the only objections Plaintiff raised 

during the EDCR 2.34(d) conference as to a Rule 35 examination were 1) requiring Mrs. Felsner 

to drive from her home to Dr. Axelrod’s office; and 2) that some unknown and unidentified 

testing was duplicative of prior work.  Plaintiff then tried to change horses after Mr. Yusi’s 

motion was filed, asserting multiple objections she admittedly did not raise during the EDCR 

2.34(d) conference.  If the district court agrees that is impermissible, then the Discovery 

Commissioner’s recommendation should be affirmed as to the rulings on the two objections 

Plaintiff did raise.  The remainder of the report and recommendation would be overruled. 

Plaintiff responds by attacking Mr. Yusi, arguing he sandbagged Plaintiff by not 

addressing NRS 52.380’s constitutionality in his opening motion to set a Rule 35 examination.  

Plaintiff’s argument highlights the problem she created at the EDCR 2.34(d) conference.  She 

admittedly never raised NRS 52.380 as an issue at that conference.  Since she did not raise it, 

then there was no reason for Mr. Yusi to address it in his opening motion.  Further, Plaintiff 

seems to misunderstand the purpose of a reply brief.  A reply addresses the contentions asserted 

in the opposition.  That is what Mr. Yusi did. 

Plaintiff then argues for the first time that motions to set a Rule 35 examination are not 

subject to EDCR 2.34(d) meet and confer requirements.  This is yet another new argument that 

Plaintiff never raised before.  The plain text of EDCR 2.34(d) includes all “discovery disputes.”  

Rule 35 is certainly a discovery rule.  EDCR 2.34(d) contains no exception for Rule 35 as 

opposed to any other “discovery dispute.”  The text does not support Plaintiff’s position.  

Further, the purpose of the meet and confer requirement is to encourage the parties to 

communicate about their positions and attempt to resolve them without court intervention.  

Plaintiff’s novel interpretation of EDCR 2.34(d) as applied only to Rule 35 would expressly 

defeat that purpose. 
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Per Valley Health Plaintiff was limited to the objections she raised during the meet and 

confer process.  The Discovery Commissioner erred as a matter of law by interpreting EDCR 

2.34(d) in a manner inconsistent with Valley Health, thus allowing Plaintiff to argue objections 

that were not presented during the meet and confer process.  Plaintiff’s objections should have 

been limited to the two she did present.  Mr. Yusi does not object to the Discovery 

Commissioner’s resolution of those two objections.  The Discovery Commissioner’s 

recommendation should be affirmed as to the rulings on the two objections Plaintiff did raise and 

overruled as to the rest. 

II. Plaintiff did not respond to the other constitutional avoidance option.  

Mr. Yusi’s objection noted a second way to resolve this dispute without involving a 

constitutional issue.  This alternative relied upon the fact that NRS 52.380(1) states “[a]n 

observer may attend an examination but shall not participate in or disrupt the examination.”  

“‘May’ is of course generally permissive.”1  Neither Rule 35 nor NRS 52.380 provide guidance 

as to how a court should determine when an observer “may” attend.  Plaintiff requested the 

observer, so she had the burden to justify why one was merited.  Plaintiff still has not stated a 

reason why she wants an observer to attend other than simply because NRS 52.380(1) exists.  

The same analysis applies to NRS 52.380(2) and (3).  Plaintiff’s position is outweighed by the 

ethical guidance Mr. Yusi provided from the American Board of Professional Neuropsychology 

and Michigan Psychological Association noting it is inconsistent with their professional 

obligations for a neuropsychologist to conduct a neuropsychological assessment in the presence 

of a third-party observer.  That same guidance also noted how studies have demonstrated testing 

data obtained in the presence of a third-party observer is unreliable. 

If the district court agrees, it could rule that Plaintiff has not met her burden to 

successfully invoke NRS 52.380(1), (2), and (3) or her arguments are outweighed by the contrary 

evidence that Mr. Yusi presented.  In that circumstance, the constitutional arguments are 

avoided.  The Discovery Commissioner’s recommendation would then be affirmed as to the 

rulings on the two objections Plaintiff did raise and overruled as to the rest. 

                                                 
1 Ewing v. Fahey, 86 Nev. 604, 607, 472 P.2d 347, 349 (1970). 
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III. NRS 52.380 is unconstitutional. 

If the other arguments are not sufficient to resolve this dispute, then the district court 

must rule upon NRS 52.380’s constitutionality.  NRS 52.380 started its existence as a draft of 

Rule 35 that the Supreme Court of Nevada rejected.  It was procedural as a draft version of Rule 

35.  It remained procedural when its drafters took it to the legislature in an attempt to overrule 

the version of Rule 35 that the Supreme Court implemented.  NRS 52.380 is a procedural statute 

expressly intended to restrict the judiciary’s ability to regulate cases before it.  “[W]here, as here, 

a rule of procedure is promulgated in conflict with a preexisting procedural statute, the rule 

supersedes the statute and controls.”2 

Plaintiff’s arguments about where and when recordings are generally permitted in other 

jurisdictions and settings are irrelevant.  The issue here expressly pertains to a 

neuropsychological examination.  Rule 35 expressly exempted neuropsychological examinations 

from the recording and observer requirements.  NRS 52.380 expressly attempted to override 

Rule 35.  Citing a Michigan case does not make NRS 52.380 any less procedural. 

Berkson v. Lepome ruled a statute that interfered “with the judiciary’s authority to 

manage the litigation process” was unconstitutional.3  That same analysis applies here.  As NRS 

52.380 is unconstitutional, the Discovery Commissioner erred as a matter of law by relying upon 

it and should have used only Rule 35 to assess Mr. Yusi’s request for a neuropsychological 

examination.  The district court should overrule the Discovery Commissioner’s ruling to the 

extent it conflicts with Rule 35. 

IV. The recommendations should be modified as requested. 

The Discovery Commissioner resolved the two objections Plaintiff raised and Mr. Yusi 

did not object to that ruling.  He does object to the remainder of the ruling for all of the reasons 

discussed in this briefing.  Mr. Yusi requests the recommendations be modified to be consistent 

with Rule 35 so the neuropsychological examination may eventually proceed. 

                                                 
2 State v. Connery, 99 Nev. 342, 345 (1983). 
3 Berkson v. Lepome, 126 Nev. 492, 501, 245 P.3d 560, 566 (2010) 
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DATED this 16th day of February, 2021. 

       
 
      /s/ Michael P. Lowry    

MICHAEL P. LOWRY, ESQ. 
6689 Las Vegas Blvd. South, Suite 200 
Las Vegas, Nevada 89119 
Attorneys for Edgardo P. Yusi; Keolis Transit 
Services, LLC 

 
 

Certificate of Service 

 Pursuant to NRCP 5, I certify that I am an employee of Wilson Elser Moskowitz 

Edelman & Dicker LLP, and that on February 16, 2021, I served Edgardo Yusi & Keolis 

Transit Services, LLC’s Reply re Objection to Discovery Commissioner’s Report & 

Recommendation as follows: 

 
 by placing same to be deposited for mailing in the United States Mail, in a sealed 

envelope upon which first class postage was prepaid in Las Vegas, Nevada;  
 

 via electronic means by operation of the Court’s electronic filing system, upon 
each party in this case who is registered as an electronic case filing user with the 
Clerk;  

 
John B. Shook, Esq. 
Shook & Stone, Esq. 
710 South Fourth Street 
Las Vegas, NV 89101 
 

Chad Fuss, Esq. 
SPRINGEL & FINK 
9075 W. Diablo Dr., Suite 302 
Las Vegas, Nevada 89148 

 

 BY: /s/ Michael Lowry     
 An Employee of  
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CSERV

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-18-781000-CHeather Felsner, Plaintiff(s)

vs.

Keolis Transit Services LLC, 
Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 2/19/2021

Michael Lowry michael.lowry@wilsonelser.com

John Shook ko'day@shookandstone.com

Efile LasVegas efilelasvegas@wilsonelser.com

Kait Chavez kait.chavez@wilsonelser.com

Mail Room espringel@springelfink.com

Nakesha Duncan nduncan@springelfink.com

Alma Duarte aduarte@springelfink.com

Chad Fuss cfuss@springelfink.com

Pam January pjanuary@springelfink.com
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