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PARRY & PFAU 
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702 879 9555 TEL 
702 879 9556 FAX 
matt@p2lawyers.com  
 
Attorneys for Plaintiff, 
Vivia Harrison  

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * 
Vivia Harrison, an individual 
 
  Plaintiff, 
 vs. 
 
Ramparts, Inc., dba Luxor Hotel & 
Casino, a Nevada Domestic 
Corporation; Desert Medical 
Equipment, a Nevada Domestic 
Corporation; Does I-X; Roe Corporations 
I-X, 
 
  Defendants. 

Case No.: A-16-732342-C 
Dept. No.: XXIX 
 
 
 
Opposition to Defendant Ramparts, 
Inc. d/b/a Luxor Hotel & Casino’s 
Motion for Attorney’s Fees and Costs 
  

 
 
 
 
 
 
  

Plaintiff, Vivia Harrison (hereinafter “Vivia”), by and through her attorneys of 

record, Matthew G. Pfau, of the law firm of Parry & Pfau, hereby files the filing 

Opposition to Defendants’ Motion for Fees and Costs. 

This opposition is made and based on the papers and pleadings on file herein, 

the following Memorandum of Points and Authorities, and upon any oral argument 

of counsel which may be entertained by the Court at the time of hearing of this 

matter. 
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DATED this 4th day of February 2019. PARRY & PFAU 

  

 
Matthew G. Pfau, Esq. 
Nevada Bar No.: 11439 
880 Seven Hills Drive, Suite 210 
Henderson, Nevada 89052 
702 879 9555 TEL 
702 879 9556 FAX 

 
Attorney for Plaintiff,  
Vivia Harrison  

Memorandum of Points and Authorities 

I. 

Introduction 

To recover costs and attorney’s fees based on an offer of judgment, Defendants 

must first satisfy the “Beattie factors.”  Defendants must demonstrate that Vivia 

brought forth this lawsuit and proceeded to trial in “bad faith” and that Vivia’s 

decision not to accept Defendants’ Offer of Judgment was “grossly unreasonable.” 

Based on the information known at the time of the offer of judgment (and not 

retrospectively based on the jury’s undervalued verdict), Vivia’s decision not to accept 

Defendants’ offer of judgment simply cannot be fairly characterized as 

unreasonable, let alone “grossly unreasonable” or in “bad faith”.  Accordingly, this 

Court should not award any attorney’s fees or costs to Defendants. 
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II. 

Law and Argument 

A. Defendants are not entitled to an award for attorney’s fees based on thier 

Offer of Judgment because of the Beattie factors analysis. 

An award of attorney’s fees based on a rejected offer of judgment is discretionary, 

not mandatory.  In deciding whether to award fees under these circumstances, a 

court must consider the following factors: (1) whether the offeree’s claim or defense 

was maintained in good faith; (2) whether the offer of judgment was reasonable and 

in good faith in both its timing and amount; (3) whether the offeree’s decision to 

reject the offer and proceed to trial was grossly unreasonable or in bad faith; and (4) 

whether the fees sought by the offeror are reasonable and justified in amount.1  

1. Vivia’s claims were maintained in good faith. 

Defendant concedes the argument that Vivia’s claims were not in good faith 

therefore, no further argument is needed on this point.  

2. Luxor’s Offer of Judgment was not in good faith given the timing and the 

amount offered.  

On March 23, 2017, the day that Luxor served their Offer of Judgement, 

substantial discovery as to the extent of Luxor’s liability had not yet been completed. 

Luxor’s 30(b)6 representatives were not deposed until December 20, 2017. During 

those depositions Vivia learned through Luxor’s witness, Lyndsi Stull, that the Luxor 

had a policy to always have someone in the dining room of the Deli when multiple 

                                                
1 See Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983) (reversing award of attorney’s 
fees due to district court’s failure to make findings on all four factors); Yamaha Motor Co. v. Arnoult, 
114 Nev. 233, 251-52, 955 P.2d 661, 673 (1998) (reversing award of attorney’s fees in favor of prevailing 
plaintiff for failing to adequately consider reasonableness of offeree’s defenses). 
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witnesses stated that there were no Luxor employees present 40 minutes before the 

incident. Vivia also learned through Luxor’s witness, Kimberly Diagacomo, that Luxor 

had not implemented a screening policy to assure that the proper mobility scooter 

was rented to a disabled individual.  

Luxor did not disclose the furniture layout of the Backstage Deli until September 

15, 2017 which Lyndi Stull said was the safety director’s approved plan for the 

restaurant. Then based on the representations of the disclosed furniture layout, as 

inspection of the Backstage Deli was completed on January 31, 2018.  

These facts, discovered afer Luxor’s Offer, were all presented to a jury during the 

trial. After the verdict was read, on the record, 2 jurors stated that they wanted to 

give a verdict in favor of Vivia. Defendant makes reference to it’s own interpretation 

of conversations off the record to attempt to convince the court that Vivia’s claims 

were meritless. The Defendant states that none of Vivia’s experts provided evidence 

that the Backstage Deli was dangerous, yet, two jurors agreed with Vivia and wanted 

to render a verdict in her favor. This is a manipulation of the recorded facts to suit 

the Defendant’s own motives.  

Further, Vivia’s injury was substantial and far in excess of the $1,000 offered by 

Luxor. Vivia had $418,544.37 in documented medical expenses that the Luxor was 

fully made aware of at the time of the Offer.  

The scope of Luxor’s liability was still in question at the time the Offer was made 

and the inconsequential amount that was offered to Vivia demonstrat that Luxor’s 

offer was not in good faith. If Luxor wanted to act in good faith, they could have 

served an renewed Offer of Judgment after discovery had closed and all the fact 

regarding liability were exposed. After discovery closed everyone had thier cards on 

the table and a reasonable discussion could be held between Vivia and Luxor as to 

why Luxor was valuing thier case they way they did. However, without all the facts 

regarding Luxor’s liablity on the table, Luxor could not properly evaluate thier liability 
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and therefore could not serve an Offer to Vivia that they felt was in good faith.  

3. Vivia’s decision to reject the Offer of Judgment and proceed to trial was 

not grossly unreasonable or in bad faith. 

Vivia’s decision not to accept Defendants’ Offer of Judgment cannot be fairly 

characterized as unreasonable, let alone “grossly” unreasonable. As previously 

stated, at the time Defendants’ Offer of Judgment was rejected, Vivia and her counsel 

has significant discovery that needed to be accomplished before Defendant’s liablity 

could be properly assessed. Not knowing what Luxor’s 30(b)6 witnesses were going 

to testify to and the approved layout of the dining area of the Backstage Deli, it was 

impossible to properly value whether a $1,000 offer would be appropriate. The 

proper facts to evaluate the case were not in Vivia’s hands at the time of the Offer. 

The rejection of Defendant’s Offer therefore was not unreasonable or in bad faith.  

4. The amount of fees sought by Defendant are irrelevant under the Beattie 

factors.  

 Because Vivia’s claims were maintained in good faith, and because Vivia’s 

decision not to accept Defendants’ Offer of Judgment was not grossly unreasonable 

or in bad faith, this final factor is irrelevant, and fees should not be awarded.2  

B. Defendants are not entitled the requested award for attorney’s fees based 

NRS 18.010. 

Defendants are not entitled for an award for attorney’s fees for the reasons 

previously stated. If this Court determines that Defendant is entitled to some fees 

under NRS 18.010 for prevailing at trial, the award for attorney’s fees should be 

related specifically for the fees that were incurred at trial. Defendant should not be 

                                                
2 See Frazier v. Drake, 357 P.3d 365, 17 373, 131 Nev. Adv. Rep. 64 (2015).   
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entitled for attorney’s fees for work completing in preparing for trial, including time 

to prepare and perform depositions and time preparing and defending Motions. If 

they court were to grant Defendants any fees in this case they should be limited to 

the time spent during the 9 days of trial.  

C. Defendants are not entitled to an award of costs persuant to NRCP 68 and 

NRS 18.020. 

Defendant is not entitled to an award of costs under NRCP 68 for reasons 

previously described herein. Namely, defendant’s offer was not in good faith given 

the amount and the lack of discovery completed. Defendant’s offer was rejected in 

good faith and the amount requested in fees is not justified under the Beattie 

factors.  

NRS 18.005(5) allows for an award of costs for “reasonable fees of not more than 

five expert witnesses in an amount of not more than $1,500 for each witness, unless 

the court allows a larger fee after determining that the circumstances surrounding 

the expert’s testimony were of such necessity as to require the larger fee.”  Here, 

Defendants have not shown that a higher fee is warranted.   

Defendants decided to hire Dr. Segil, an out of state Doctor, to travel to Las Vegas 

for trial when a local doctor could have provided testimony in this case. Defendants 

provide no justification for spending the extra money for the time that it would take 

to have Dr. Segil testify. Similarly, defendants hired Michelle Robbins who billed in 

excess of $16K to provide one expert report, two rebuttal reports and to testify at 

trial. This is an excessive expense that should not be bourne by Vivia. 

Ms. Corwin was hired to rebut Ms. Lustig’s report. Ms. Lustig’s testimony was used 

in court to validate the facts that Vivia needed ongoing care and assistance. 

Defendants could have presented Ms. Corwin at trial to rebut Ms. Lustig’s assertions 

that Vivia needed ongoing care, however, Ms. Corwin happened to agree with Ms. 
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Lustig on nearly all accounts with the exeption of dollar amounts for some items that 

Ms. Lustig suggested. It was Defendant’s strategic decision not to put Ms. Corwin on 

the stand to agree with Ms. Lustig. However, it is not Vivia’s responsiblity to pay the 

excess time and money spent on Ms. Corwin for Defendant’s strategy at trial.  

If the Court is inclined to award the remaining expert witnesses’ costs (Dr. Segil, 

Michelle Robbins and Ms. Corwin), then such costs should be limited to $1,500.00 

each, for a total of $4,500.00 for expert witnesses pursuant to NRS 18.005(5). 

1. Defendants not entitled to award of cost against Vivia and her counsel 

jointly and severally. 

Defendants make no argument and cite no legal authority that would make Vivia 

and her counsel jointly and severally liable for an award of costs. Defendants attempt 

to sneak in a demand for join and several liability in the Defendant’s conclusion 

without any legal support is another example of the Defendant’s lack of forthright 

participation in this process. Given Defendant’s request for joint and several liability 

for Vivia and her counsel is not supported by argument or law, thier request should 

be denied.  

IV.  

Conclusion 

 An award of attorney’s fees and costs based on a rejected offer of judgment 

should be the exception, not the rule. Only when a party acts in bad faith and in a 

grossly unreasonable manner with respect to its claims and settlement decisions are 

attorney’s fees permissible. Defendants have not made the requisite showing here. 

During all relevant times, Vivia maintained her claims in good faith.  It was not 

unreasonable, let alone grossly unreasonable, for Vivia to decline to accept 

Defendants’ Offer of Judgment. This Court should deny Defendants’ request for 
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attorney’s fees and costs entirely. 

 

  

DATED this 4th day of February 2019. PARRY & PFAU 

  

 
Matthew G. Pfau, Esq. 
Nevada Bar No.: 11439 
880 Seven Hills Drive, Suite 210 
Henderson, Nevada 89052 
702 879 9555 TEL 
702 879 9556 FAX 

 
Attorney for Plaintiff,  
Vivia Harrison  
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Certificate of Service 

I hereby certify that on the 4th day of February 2019, service of the foregoing 

Opposition to Ramparts, Inc. dba Luxor Hotel & Casino’s Motion for Fees and 

Costs was made by required electronic service to the following individuals: 

Loren S. Young, Esq. 
Nevada Bar No.: 007567 
LINCOLN, GUSTAFSON & CERCOS 
3960 Howard Hughes Parkway 
Suite 200 
Las Vegas, Nevada 89169 
 
Attorney for Defendant, 
Ramparts, Inc. d/b/a Luxor Hotel & 
Casino 

LeAnn Sanders, Esq. 
Nevada Bar No.: 000390 
Courtney Christopher, Esq. 
Nevada Bar No.: 012717 
ALVERSON, TAYLOR, & SANDERS 
6605 Grand Montecito Pkwy, Suite 200 
Las Vegas, Nevada 89149 
 
Attorneys for Defendant, 
Desert Medical Equipment 

 
Boyd B. Moss, Esq. 
Nevada Bar No.: 008856 
MOSS BERG INJURY LAWYERS 
4101 Meadows Ln., #110 
Las Vegas, Nevada 89107 
 
Co-Counsel for Plaintiff, 
Vivia Harrison 

 
Stacey A. Upson, Esq. 
Nevada Bar No.: 004773 
LAW OFFICES OF STACEY A. 
UPSON 
7455 Arroyo Crossing Pkwy., Suite 200 
Las Vegas, NV 89113 
 
Attorney for Third-Party Defendant, 
Stan Sawamato  
 
 
 
 

 An Employee of Parry & Pfau 
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