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Joshua Green, an individual,

Plaintiff,
VS.

Ferrellgas, Inc., a foreign
corporation; Mario S. Gonzales, an
individual; Carl J. Kleisner, an
individual;, Does | through XXX,
inclusive and Roes Business Entities |
through XXX, inclusive

Defendants.

Mario S. Gonzalez, an individual;
Cross-Claimant,
VS.

Ferrellgas, Inc., a foreign
corporation; Carl J, Kleisner, an
individual;, DOES 1 through 100
inclusive; and ROE Corporations 101
through 200;

Case No.: A-19-795381-C
Dept. No.: XXXI

Plaintiff, Joshua Green’s Opposition
to Defendants’ Motion for
Reconsideration of 3/2/2021 Order

Hearing date: April 27, 2021
Hearing time: 9:00 a.m.

APP-1186

Case Number: A-19-795381-C
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Cross-Defendants.

Mario S. Gonzalez, an individual;

Third-Party Plaintiff,

VS.

BBQ Guys Manufacturing, LLC dba
Blaze Outdoor Products., a foreign
corporation; Home Depot USA, Inc.,
a foreign  corporation; KSUN
Manufacturing, a foreign
corporation; Does 200 through 300
inclusive; and ROE Corporation 301
through 400;

Third-Party Defendants.

Ferrellgas, Inc., a foreign
corporation;

Counter-Claimant,
VS.
Mario S. Gonzalez, an individual;
DOES 1 through 100 inclusive; and
ROE Corporations 101 through 200;

Counter-Defendants

Carl ). Kleisner, an individual;
Counter-Claimant,

VS.

-2-
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Mario S. Gonzalez, an individual;
DOES 1 through 100 inclusive; and
ROE Corporations 101 through 200;

Counter-Defendants.

Plaintiff, Joshua Green, through his attorneys of record, Marjorie L. Hauf,
Esqg. and Matthew G. Pfau, Esq. of H & P LAW, hereby files this Opposition to
Defendants’ Motion for Reconsideration of 3/2/2021 Order.

This Opposition is made and based upon the pleadings and papers on file
herein, the following Memorandum of Points and Authorities, and upon all oral

argument which may be entertained at the time of the hearing of this matter.

MEMORANDUM OF POINTS AND AUTHORITIES
I
Introduction
This issue is not ripe for reconsideration. NRS 52.380 and NRCP 35 can be read
in harmony. Further, “good cause” inherently exists in an adversarial proceeding
such as a Defense Medical Examination. This Court correctly applied both NRS
52.380 and NRCP 35 in its March 2nd order. Defendants have not met their

burden in establishing the order was erroneous per law.

Law and Argument

A. Defendants have not met their burden in establishing grounds exist

for reconsideration.

The Nevada Rules of Civil Procedure provide the standard for granting relief
-3-
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from an order of the Court. Rule 60(b) states:

(b) Grounds for Relief From a Final Judgment, Order, or Proceeding. On
motion and just terms, the court may relieve a party or its legal
representative from a final judgment, order, or proceeding for the
following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged; it is based
on an earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) any other reason that justifies relief.'

This standard requires substantially different evidence to be introduced
or the judge’s previous decision to be viewed as clearly erroneous.? And, this
Court readily acknowledges that “only in very rare instances in which new issues
of fact or law are raised supporting a ruling contrary to the ruling should a

motion for a rehearing be granted.”

1. Because no doctor-patient relationship exists, good cause is

inherent in Rule 35 Examinations.

Defendants assert they have met this burden because “no evidence” exists
to support a finding for good cause for Plaintiff, Joshua Green, to have an
observer present at and have an audio recording of his psychological
examination.* They have clearly missed the point. There is no doctor-patient

relationship between Josh and Dr. Etcoff. In fact, Dr. Etcoff routinely concedes

" Nev. Rules of Civil Procedure, Rule 60(b).
2 Masonry & Tile Contractors v. Jolley, Urga & Wirth Ass'n, 113 Nev. 737, 941 P.2d 486 (1997).
3 Moore v. Las Vegas, 92 Nev. 402, 551 P.2d 244 (1976).
4 See Defs. Mot. for Reconsideration at 6:20-24.
—4-
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this deficiency in his “clinical” versus “forensic” or med-legal practice:

MR. PARRY: Sure. So, in fact, | want to clarify the difference between
clinical and forensic because | may not have the same understanding
you do. The way | understand it, clinical work is where you are actually
providing treatment to patients, is that right?

DR. ECTOFF: Or evaluations for patients. Where there is a doctor-
patient relationship, confidentiality, the privilege is theirs, yes.

MR. PARRY: And the forensic work would be more like in this case where
you're hired not by the patient, but you still do an evaluation but there’s
not this doctor-patient relationship?

DR. ECTOFF: Yes.?

MR. BENSON: And what kind of practice do you primarily run? | know
éou’ve been hired as an expert in this case, but what do you primarily
0?

DR. ECTOFF: I do two different types of practices: a clinical practice and
forensic practice...And now I've sort of really cut back on the clinical and
see fewer clinical cases. The other part of my practice is doing these
t%pes of evaluations for plaintiff or defense attorneys, essentially just in
the area of personal injury, to see whether someone has emotional or
cognitive changes as a result of an accident or incident.

MR. BENSON: Fair enough. Just for the record, forensic in your view
means what?

DR. ECTOFF: Working as a consultant or an expert for an insurance
company or an attorney who retains me to take a look at a case they
have.

A doctor-patient relationship is a special relationship, characterized with
“trust, knowledge, regard and loyalty.”” The doctor-patient “remains a keystone
of care: the medium in which data are gathered, diagnoses and plans are
made, compliance is accomplished, and healing, patient activation, and

support are provided.”® The absence of a doctor-patient relationship or a

N NN
N O

N
oo

> See Deposition transcript of Lewis M. Etcoff, Ph.D, ABN dated June 23, 2015 in the matter of
Fernandez v. Mitiku Tamiru Weldegiorgis, et al at 14:1-12, as Exhibit 1.
® See Deposition transcript of Lewis M. Etcoff, Ph.D, ABN dated August 25, 2014 in the matter
of Miller v. Sisolak, et al at 5:4-6:6, as Exhibit 2.
7 Chipidz, Fallon E., Rachel S. Wallwork, and Theodore A. Stern. “Impact of the Doctor-Patient
Relationship.” Prim Care Companion CNS Disord 15, no. 5 (October 22, 2015), as Exhibit 3.
8 Gold, Susan Dorr. “The Doctor-Patient Relationship Challenges, Opportunities, and
Strategies.” . Gen Intern Med. 14, no. 1 (January 1999): 26-33, as Exhibit 4.

-5-
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flawed one can alter patient health outcomes.®

Dr. Ectoff is hired by the Defense to undermine diagnoses—to the point he
confesses there is no doctor-patient relationship in his “forensic” or med-legal
practices. Dr. Etcoff admits he always assumes plaintiffs are malingering or
exaggerating their injuries. '° That is not often physician-based thinking;
however, it is defense-attorney philosophy. If Dr. Etcoff and Josh do not have
a doctor-patient relationship, Dr. Etcoff will evaluate Josh presuming he is a
malingerer, and the Defense is literally paying Dr. Etcoff to support their
case—the Rule 35 examination is adversarial. Good cause exists to protect
Josh from this adversarial process, with an audio recording and observer

present.

B. Defendants’ Flack v. Nutribullet arguments are irrelevant since
Josh is not disputing good cause exists for a Rule 35
Examination. But, if they intended to analyze “good cause” for
an observer and audio recording, Josh meets the requirements

set forth therein.

A California District Court case, Flack v. Nurtibullet, LLC, offers factors for
determining if good cause exists for a Rule 35 Examination: “for example a
plaintiff who ‘asserts mental or physical injury...places that mental or physical
injury clearly in controversy and provides the defendants with good cause for
an examination to determine the existence of such asserted injury.” Note, Josh
is not disputing good cause exists for a psychological Rule 35 Examination. He
has already agreed to such on multiple occasions, and Defendants even

acknowledge as much: “the parties agree an NRCP 35 psychological

9 Exhibit 3.
10 See Deposition transcript of Lewis M. Etcoff, Ph.D, ABN dated September 25, 2010 in the
matter of Centeno-Alvarez v. Coe, et al at 9:9-12:21, as Exhibit 5.

-6-
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examination is in order based on Plaintiff's alleged damages.”""

Itis perplexing why Defendants would even include the Flack factors, unless
they are establishing these factors as parameters for establishing good cause
for an audio recording and observer for Josh's psychological Rule 35 exam.
Because this seems to be the only logical explanation for mentioning Flack
(and because their motion follows the Flack argument by mentioning
Freteluco'?), Plaintiff maintains he can meet the good cause standards set forth
in Flack: (1) the possibility of obtaining desired information by other means (2)
whether plaintiff plans to prove [their] claim through testimony of expert
witnesses (3) whether the desired materials are relevant and (4) whether

plaintiff claims ongoing emotional distress. '3

1. An audio recording and observer are the only means to obtain

actual data for Josh’'s Defense Medical Examination.

While Defendants may argue Josh will obtain information regarding Dr.
Etcoff's examination in his expert report, the absence of doctor-patient
relationship and Dr. Ectoff's defense-driven tactics raise serious concern
regarding the objectivity of his findings.

This concept was explored with Dr. Etcoff's colleague, Derek Duke, MD. In
2015, a defense counsel hired Dr. Duke for a Defense Medical Examination of
a plaintiff. When plaintiff's counsel opposed the request, this Court ultimately
got involved and determined Dr. Duke was not objective, as most of his reports
concluded similar theories about plaintiffs malingering™ More importantly to

this case, then-commissioner Bonnie Bulla expressed her deep concerns

" See Defs. Mot. for Reconsideration at 8:20-21.

12 |d. at 8:22-28: “In Freteluco, Plaintiff failed to meet her burden. 336 F.R.D. at 203. The Court

determined there was nothing extraordinary or out of the ordinary that suggested a third-

party observer was appropriate...”

'3 Flack v. Nutribullet, L.L.C., 333 F.R.D. 508 (C.D. Cal. 2019).

14 See Recorder’s transcript of proceedings dated April 3, 2015 at 12:17-16:16, as Exhibit 6.
-7 -
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regarding the defense using Rule 35 examinations as litigation bullying:'>

COMMISSIONER BULLA: The issue is whether or not there’s bias or

rejudice, and these are -- and | will tell you this is what | looked at. |
ooked at whether or not in that report, somewhere in that report, there
was an indication of secondary gain. That's one thing | looked for. And
then the next thing | looked for is whether or not there was some
suggestion that the Plaintiff had some psychological issue or psychiatric
explanation for the injures, and the reason | looked at those things in
particular, and, again, is because that's what | would consider to be
Inflammatory under the Federal Court case, and this is why -- because
what -- and to Dr. Duke’s credit, many times, not every time, but many
times he says it could conscious or subconscious, but that's not really --
it's not about the person being examined. It's about his point of view. It's
what he’s looking for because we're trying to figure out what his
objectivity is.

So it is no wonder that on Rule 35 exams you see the same defense
examiners over and over and over again. You know, when | get the time,
maybe I'll rewrite Rule 35. | think it is being used as a litigation tool and
it's not being used for the purpose it is supposed to be, which is really
trying to figure out if something’s wrong with the Plaintiff and what's
related and what is unrelated, and right now, it's just -- it's a tool. It's no
more than litigation bullying is what it is, with all due respect to my
defense friends out there. That's what it is. It's using a rule to bully in
litigation and, frankly, | don't think Dr. Duke deserves to used that way
or any other physicians, and | think it's the Bar’s responsibility to get hold
of the Rule and figure out how it should be used because, frankly, it's
very distressing to me.

This Discovery Commissioner’s hearing eventually led to a hearing before
the Honorable Judge Timothy Williams. There, this Court revealed Dr. Duke
“disagrees with the treating doctor approximately 95% of the time,” “finds
symptom magnification to be a factor in approximately 108 cases or 29% of
the time,” “finds pending litigation to be a factor in approximately 178 cases or
48% of the time,” and “suggests the patient is not being truthful or giving
inconsistent information in 149 cases or 40% of the time.”'® Judge Williams
ultimately found Dr. Duke has “a history of personal bias as to some treating
physicians and extreme bias resulting in prejudice against personal injury

plaintiffs.””

151d. at 10:12-11:10.
16 See Amended Findings of Fact and Conclusions of Law in Support of Order Precluding Derek
Duke, MD from Conducting a Rule 35 Examination at 7:18-8:12, as Exhibit 7.
7ld. at 34:27-28:1.
-8-

OPPOSITION TO MOTION FOR RECONSIDERATION  App_.1193



O VW 00 N o Ul A WN -

NN N N N N NMD N N D m a s
oo NN o o A WN O, O VU 0O N OOV M LWDN-

Additionally, Dr. Duke was recorded giving questionable (at best) medical
advice to a plaintiff during a Rule 35 Examination. The plaintiff, Mr. Ribera,
recorded Dr. Duke without his knowledge. Again, this is a plaintiff—so no
doctor-patient relationship exists between Dr. Duke and Mr. Ribera; Dr.
Duke unequivocally should not be giving medical advice at all during Rule 35
Examinations, but what he is recorded saying is disturbing. Dr. Duke is heard
essentially telling Mr. Ribera that is uncommon for car crash victims to require
back surgery—even if they got hit at 60 mph.'® Dr. Duke asked Mr. Ribera
improper liability questions, including “has anyone told you that any of the
imaging studies shows evidence of injury to -- from the car wreck?”'® Dr. Duke
also criticizes Mr. Ribera’s treating physician, Dr. Erkulwater, and advises Mr.

Ribera stop taking his pain medication cold turkey:2°

DR. DUKE: And -- and pretty much use of long-term, high-dose, you
know, morphine, it's just been completely abandoned. And it's shocking
that -- that you're being managed that way because | can -- | would bet
any amount of money that no matter what is done, you will not get
better as long as you have the drugs onboard.

MR. RIBERA: So what's the plan of attack? | mean what would you do
with me?

DR. DUKE: You get rid of the drugs first, and then, you get through that.
And you know, on opiates for four years, that's a major problem, ‘cause
your body gets used to it. You get addicted to it so sometimes you have
to see an addiction specialist.

MR. RIBERA: Really? | bet | could quit tomorrow.

DR. DUKE: Boy, | tell you, that would be the best thing you ever did.

MR. RIBERA: | -- | would just be in pain, that would be the part that
sucks.

DR. DUKE: So | would -- before | committed myself to having my back
sliced open again, that'’s -- that's the route | would go.

MR. RIBERA: Okay.

18 See Transcript of Mr. Ribera’s Rule 35 Examination with Derek Duke, MD at 29:1-30:3, as
Exhibit 8.
9d. at 27:1-7.
20 /d. at 19:18-21:15.
-9-
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DR. DUKE: You know, that’s my advice.

Finally, Dr. Duke—who is not a lawyer—tells Mr. Ribera his case has “many
red flags” and that “litigating is going to be very, very difficult.”?! He then
snidely remarks he hopes Mr. Ribera has medical insurance to cover future
treatment, presumably because Dr. Duke believes Mr. Ribera will lose his
lawsuit. 22 This disconcerting transcript shed light on the specific need for
Nevada plaintiffs to record their Rule 35 Examinations.

Josh recognizes Dr. Duke is not Etcoff, but the parallels between them are
apparent. Dr. Etcoff, like Dr. Duke, is a popular Defense Rule 35 examiner. Dr.
Etcoff estimates his forensic practice is “90 percent for defense, 10 percent for
plaintiffs.”?3 This estimate is a bit off. A review of Dr. Ectoff's testimony history
provided by Ferrellgas in their initial expert disclosures shows Dr. Ectoff has
been retained by defense firms 32 out of 33 cases in which he testified over
the last 5 years—equating to 97% of the time. Plaintiff's counsel is also aware
of several instances of Dr. Etcoff citing secondary gain, untruthfulness, or

malingering in his reports:

Regarding her behavior during this evaluation, unlike adulls malingering a Pain Disorder, mm
not behave as if she was cxperiencing significant physical discomfort. Rather, she appeared comiol le;
but, when questioned directly about how mmuch pain she was experiencing, she anmred that she was in
moderate to severe pain in several sites. Her depiction of being in much more pain than she appeami is
consistent with behavior typical of adulls who have a Pain Disorder Associated with Both Psychological
Factors and a General Medical Condition. Also consistent were her brittle and labile emotions, moodiness
and irritability. The only topics of conversation that cavsed [ to aopear depressed were llwr son’s
heroin addiction, her marital relationship, and the affair that her husband and sister had. Otherwise, even
when she spoke about the subject accident and her subsequent medical treatments, she seemed euthymic in
mood.

There were numerous instances that, in my professional opinion, [IINIIIlll rurposely did not tell me the
truth by omitting pertinent case-relsted information, e.g., claiming not to remember medical tests a.nd
doctors’ visits thal were pain-symptom driven prior to the subject accident in 2003-2005. She twice
misinformed mo that pror fo the subject accident she had mever had a chronic pain condition,
musculoskeletal or otherwise. She denied having had previous medical treatment for chronic neck, upper
back, lower back, and right shoulder pain complaints. She misinformed me that she couldn’t Eemembgr
getting shoulder x-rays and MRIs of the cervical and lumbar spine for significant pre-subject accident pain
complaints. She told me that she didn’t recall the EMG/NCVs provided by John Scfh&effet, M.D.‘, the
neurologist she claimed she couldn’t recall ever seeing. All of these answers were, in my profess_lo.nal
opinion, disingenuous and typical of the answers that people who are malingering tend to give to examining
doctors.

21 Id. at 21:17-22:18.
22 Id, at 22:12-13.
23 Exhibit 1 at 5:15-20.
- ’|O -
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POST SUBJECT ACCIDENT CONDITIONS: Regarding her subject accident physical injury claims,
two things impress me as a psychologist. First, with the passing of time and despite excellent medical
treatment, she has developed ever-worsening and serious physical disabilities to the point of being almost an
invalid. Equally impressive is how she appears emotionally well adjusted, interpersonally outgoing, and
enthymic in mood. It is not normal for a person who appears nearly blind and has lost use of her right upper
extremity to be vivacious, upbeat, and ebullient.

i j i ive incl ts that she is either
rape. R s denio! of any pre-subject accident delpresgn_re .111c1dents SUgRes i
ccﬂnsciously or unconsciously embellishing the psychological injuries she claims ate subject accident

related.

It is highly unlikely every plaintiff Dr. Etcoff examines is exaggerating their
condition. Because of the implicated bias, an audio recording and observer are
the only objective means of obtaining data from Josh’s Defense Medical
Examination.

This factor weighs in favor of good cause.

2. Josh intends to support his case with expert witness testimony.

Josh identified Michael Elliott, Ph.D of as his treating physician.?* Dr. Elliott
is expected to testify regarding his opinions on Josh's treatment, the
authenticity of his records, the necessity of the treatment and the causation of
necessary treatment.?> Dr. Elliott will further testify about the cost of Josh’s
psychological treatment, the cost of any future treatment recommended, and
if this treatment is standard and customary within the psychological field.

Because Josh intends to introduce this testimony at trial, this factor weighs

in favor of good cause.

3. Whether the desired materials are relevant.
Josh intends to introduce this evidence for impeachment materials, if
necessary. Per NRS 48.015, relevant evidence is “evidence having any tendency

to make the existence of any fact that is of consequence to the determination

24 See Plaintiff, Joshua Green’s Initial Expert Disclosures (attachments omitted to reduce length
of pleading) at 34:16-19, as Exhibit 9.
% /d. at 33:18-22.
26 |d. at 33:22-26.
-11 -
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of the action more or less probable than it would be without the evidence.”?’
Impeachment evidence is permitted to question the credibility of a witness,
specifically related to “truthfulness or untruthfulness.”?®

An audio recording and observer of Josh's Defense Medical are entirely
relevant to this matter. The audio recording and observer’s notes will be
compared to Dr. Etcoff’s report to determine if he is accurately recording his
findings. While Plaintiff's counsel does not intend to take the position that Dr.
Etcoff is deceitful, the bias discussed at length above establishes concern for
the objectivity of his reports.

Specifically, if Dr. Etcoff reports Josh is exaggerating his psychological
symptoms, has significant pre-existing psychological or mental ailments
(despite no evidence to support this contention), or has secondary gain,

Plaintiff's counsel will cross reference these opinions with the audio recording.

4. Whether plaintiff claims ongoing emotional distress.

Because of the explosion, Josh has become “fearful of using propane.”? He
experiences flashbacks to the event®® and has become socially withdrawn.>'
While therapy has helped a bit, Josh still suffers from anxiety.32 He intends to
claim ongoing emotional distress.

This factor weighs in favor of good cause.

27NRS § 48.015.
28 NRS § 50.085(a).
29 See Deposition transcript of Plaintiff, Joshua Green Vol Il at 298:13-20, as Exhibit 10.
30 d.
31 1d. at 299:16-24.
32 See Medical records from Michael Elliott, Ph.D at GREEN 1552, as Exhibit 11.
-12 -
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C. Defendants propose good cause for an audio recording and observer
cannot exist during a psychological Rule 35 Examination because
such is intrusive, and that argument fails.

Defendants rely on Schlagenhauf,® Flack,?* Gavin,® and Franco3® to suggest
an audio recording and observer violate the “good cause requirement.”3’
Again, these cases primarily explore the good cause requirement to conduct a
Rule 35 Examination—not necessarily the good cause for an audio recording
and observer. Yet, Schlagenhauf does offer a few relevant definitions of “good

n i

cause,” including “sufficiently established,” “what may be good cause for one

n i

type of examination may not be so for another,” “showing may be made by
affidavits or other usual methods,” and may be established on “the pleadings
alone.”38 Essentially, Schlagenhauf, says courts recognize good cause when
they see or hear it. Despite Defendants’ contention Josh failed to file relevant
evidence to constitute good cause, 3° this Court did just as Schlagenhauf
suggests—it recognized good cause for an audio recording and observer.
What is incoherent, however, is Defendants’ following argument that an

audio recording and observer nullify the truth:4°

The Rules of Civil Procedure are designed to be tools to elicit the truth. To
routinely require the presence of an observer and an audio recording
during an adverse psychological/neuropsychological examination would
thrust the adversary process itself into the psychologist's examining room,
which would only institutionalize discovery abuse, covert adverse medical
examiners into advocates, and shift the forum of controversy from the
courtroom to the physician’s examination room.

Rule 35 Examination's are inherently adversarial. They permit a defense-

33 Schlagenhauf v. Holder, 379 U.S. 104, 85 S. Ct. 234 (1964).
34 Flack v. Nutribullet, L.L.C., 333 F.R.D. 508 (C.D. Cal. 2019).
35 Gavin v. Hilton Worldwide Inc., 291 F.R.D. 161 (N.D. Cal. 2013).
36 Franco v. Bos. Sci. Corp., No. 05-cv-1774 RS, 2006 U.S. Dist. LEXIS 81425 (N.D. Cal. Oct. 27,
2006).
37 See Defs. Mot. for Reconsideration at 11:3-46.
38 Schlagenhauf v. Holder, 379 U.S. 104, 85 S. Ct. 234 (1964).
39 See Defs. Mot. for Reconsideration at 11:12-13.
40 /d. at 11:19-24.
-13 -
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paid doctor to rebuke a plaintiff's symptomology and in Dr. Etcoff's own words
“to take a look at whether someone is exaggerating.”4! Courts recognize this
very real problem. A Florida court ruled Rule 35 exams are less like a “medical
patient seeing [their] doctor” and “more akin to a litigant attending a
deposition.”#? Former Discovery Commissioner Bulla stated Rule 35 is “not
being used for the purpose it is supposed to be, which is really trying to figure
out if something’s wrong with the Plaintiff and what's related and what's not.”4?
She further opined, “it's a tool. It's not more than a -- it's litigation bulling is
what it is.”44

This is precisely why Defendants’ argument that an audio recording and an
observer “thrust[s] the adversary process itself into the psychologist's
examining room” fails. A Rule 35 Examination already is an adversary process,
and everyone involved with Rule 35 is aware of this. Defense attorneys know
they get their pick of an examiner; Doctors examining plaintiffs know the
defense is writing their check; Plaintiffs being examined know they are being
forced to see a doctor the adverse party hired, etc. Defendants have not
established any further proof how an audio recording and observer make this
process “more adversarial.” In fact, an audio recording and observer are the
only objective evidence that may even exist regarding Rule 35 Examinations.
They provide a completely unbiased representation of what occurred during

the examination.

D. Josh did not waive his good cause argument.

Josh acknowledges his original argument before Commissioner Truman

41 Exhibit 5 at 8:22-9:2.
42 Davanzo v. Carnival Cruise Lines, 2014 U.S. Dist. LEXIS 49061, 2014 AMC 1361, 2014 WL
1385729.
43 Exhibit 6 at 11:1-10.
4“4 d.
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focused on his statutory right to audio record and have an observer present
during the Defense Medical Examination. Josh maintains he does have the
substantive right to do so per NRS 52.380.

But Defendants are misplaced with their reliance on Achrem® to claim Josh
could not make a good cause argument before this Court during January 26th'’s
hearing on Defendants’ Objection to Discovery Commissioner’s Report and
Recommendations. Achrem establishes “points or contentions not raised in the
original hearing cannot be maintained or considered on rehearing.” This refers
to a “motion for reconsideration.”#® Specifically, judges should not consider
evidence that is not properly submitted before the district court reaches a
decision.”4’

As Defendants are likely aware, Commissioner Truman is not a District
Court judge. Her recommendations are not orders; her decisions are not final
until they are affirmed and adopted by the district court. Josh was well within
his purview to make good cause arguments before Judge Kishner on January

26th.

E. Audiorecording and an observer are used in psychotherapy sessions
provided the examinee consents; so, Dr. Etcoff’'s refusal to audio
record and allow an observer should have no bearing on Josh’s
statutory right to do so.

Defendants’ claim requiring an audio recording and observer during Josh'’s
psychological Rule 35 Examination violates the rules and ethics of Dr. Etcoff’s
profession. “ Defendants further contend psychologists are barred from

allowing third party observers to observe, take notes, or audiotape

4 Edward J. Achrem, Chtd. v. Expressway Plaza Ltd. Pshp., 112 Nev. 737, 917 P.2d 447 (1996).
46 d.
47 |Id.
48 See Defs. Mot. for Reconsideration at 14:14-17.
- 15 -
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copyrighted psychological and neuropsychological tests.*° Finally, Defendants
argue neither Dr. Etcoff nor any other licensed psychologist will allow “third
party observers or audiotaping.”*° If Dr. Etcoff wants to make the conscious
decision to restrict audio recording and observers at his own practice, that is
his prerogative. The contention it is unethical or prohibited, is simply not true.

Audio recorders are widely used in psychology and psychiatry. The
American Psychological Association published a study in 2016 regarding
patient-comfort and outcomes in audio and videorecorded psychological
examinations.>’ The APA study utilized 390 patients with varying diagnoses

>2 and substance-related

including mood disorder, anxiety disorder,
disorder.>3 After a brief symptom inventory, the patients were asked to
consent to audio and video recording of psychotherapy sessions. The APA
determined 71% of patients were willing to consider audio or video recording
after a discussion with their clinician.>* Further, the APA established “most
patients report feeling relatively comfortable with audio or video recording...in
the context of appropriate safeguards for confidentiality” and patients that
refused recording “were not significantly more likely to refuse treatment.”>>
The results of this APA study are promising; but what is relevant to the

instant matter—and personal injury litigants as a whole—is the APA's assertion

of the following:>®

More recently, audio or video recordings have been used. Audio and video

4 /d. at 14:19-24.
>0 /d. at 14:25-26.
>1 Brigge, Alexis M., Mark J. Hilsenroth, Francine Conway, Christopher Muran, and Jonathan M.
Jackson. “Patient Comfort With Audio or Video Recording of Their Psychotherapy Sessions:
Relation to Symptomatology, Treatment Refusal, Duration, and Outcome.” Professional
Psychology: Research and Practice 47, no. 1 (2016): 66-76, as Exhibit 12.
52 Joshua Green’s primary diagnosis is anxiety disorder. See Exhibit 11.
53 Exhibit 12.
>4 Exhibit 12.
> d.
%6 /d.
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recording have provided a partial solution for the desire for an objective
record of the Esychotherapy process in that they provide permanent,
undistorted, unbiased accounts of therapy sessions. Recording allows
therapists to focus entirely on the patient and remain fully present in the
room without waving to worry about taking notes or memorizing the
interaction. It also eliminates concerns about the unreliability of memory,
Eerception, and thought, that are inevitable when obtaining data from
uman memory.

Because there is plenty evidence to support audio recording psychotherapy
sessions, it is peculiar Dr. Etcoff would take such a hard and fast position on
refusing audio recording and an observer present. The law in Nevada is clear:
recording of in-person oral communication is allowed with the consent of at
least one party.>” Especially because the individual possessing the privilege of

confidentiality, Josh, has waived such.

F. Audio recording and observer during the Rule 35 do not create an
unfair advantage to Defendants—it provides a safeguard to Josh.
Defendants’ final argument claims they are irreparably and unfairly
prejudiced if this Court orders an audio recording and observer present during
Josh's Rule 35 Examination. To suggest such completely disregards the
prejudice Josh faces in being forced into a Defense Medical Examination in the
first place. A doctor—that is literally paid by the individuals Josh is suing—will
examine him under the pretense he is not injured. That doctor will then
prepare a report, which will likely state Josh is a malingerer, has pre-existing
symptoms, has secondary gain, etc. That is the very definition of prejudicial
evidence.
If Dr. Etcoff’s examination is “on the up and up,” there should be nothing to
hide nor any prejudice to Defendants; allowing an audio recording and

observer protects injury victims in all civil cases where a medical examination

57 NRS 200.620; NRS 200.650; Lane v. Allstate Ins. Co. 114 Nev. 1175 (1998).
- 17 -
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is ordered, *® including cases of battery, negligence, sexual violence, and
among other traumas. These victims experience physical and psychological
trauma from their experiences and risk revictimization during an exam
performed by the hired agent of the victimizer. Regardless of the specific
intent of the examiner, the risk of revictimization is a genuine risk to the
injured person. The substantive protections under the statute protect the
injured victim and apply to all mental and physical examinations ordered by a
court during civil litigation.>® The audio recording and observer will simply act

as a safeguard to ensure Josh is treated fairly during the Rule 35 process.

G. Rule 35 and NRS 52.380 can be read harmoniously creating the ability
for this Court to interpret NRS 52.380 so that it does not violate the

separation of powers doctrine.

NRS 52.380 and NRCP 35 can be read harmoniously as they serve entirely
different functions.®® Rule 35 is a procedurally focused on the process of
collecting evidence through medical examinations and the preservation of that
evidence through recordings and observers when deemed appropriate by the
district court.: NRS 52.380 is focused on the substantive protections of the
interests of injured victims by use of an advocate that is not and cannot be
appointed under Rule 35.

Although both the Rule and the Statue use the term “observer,” a plain text
reading shows that the Rule’s “observer” and the Statute’s “observer” do not

have the same defined roles. And each role as defined by the Rule and the

%8 See NRS 52.380(7), (applying to all civil cases in which a physical or mental examination is
ordered by the court).
9 NRS 52.380(7).
®0 Goldberg v. Eighth judicial Dist. Court In & For Clark Cty., 93 Nev. 614, 617, 572 P.2d 521, 523
(1977) (the judiciary and the legislature can have overlapping functions, provided that each
branch can trace it actions to a basic source of power.)
61 NRCP 35.

-18 -

OPPOSITION TO MOTION FOR RECONSIDERATION  ApP_1203



O VW 00 N o Ul A WN -

NN N N N N NMD N N D m a s
oo NN o o A WN O, O VU 0O N OOV M LWDN-

Statute cannot be occupied by the same person at the same time. Each
“observer” role can exist independently of the other. The Rule does not
prohibit the existence of the statutory observer/advocate. The Statute does

not prohibit the existence of the rule-based observer/witness.

1. “Observers” under Rule 35 act procedurally; focused on the

collection and preservation of evidence process.

In 2019, Rule 35 was amended to include Subsections (a)(3) and (a)4),
dealing with court-ordered recordings and court-appointed observers.%? By
their text, Rule 35(a)(3) and (4) refer to “conditions” set by the court, and thus
are reflective of the “conditions” requirement in Rule 35(a)(2).9% Subsections
(a)(3) and (a)(4) set the boundaries and limitations of a court’s “conditions”
under Rule 35(a)(2)(B).%*

Under Rule 35(a)(3), the district court may order a recording as a condition
of the exam.% If the district court orders a recording as a Rule 35(a)(2)(B)
condition, the requesting party “must arrange and pay for the recording[,]"®

The recording has obvious evidentiary value if a dispute arises as to what

occurred during the exam.

2. NRS 52.380 is a statute that focuses on the substantive protection
of the rights of injury victims and not the procedural collection of
evidence.

The law in Nevada is clear: recording of in-person oral communication is

allowed with the consent of at least one party.®” NRS 52.380 protects this

62 Compare NRCP 35 (2019) to any prior version.

63 See NRCP 35(a)(3), NRCP 35(a)(4).

64 See NRCP 35(a).

65 See NRCP 35(a)(3).

66 See id.

67 NRS 200.620; NRS 200.650; Lane v. Allstate Ins. Co. 114 Nev. 1175 (1998).
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substantive right in the context of civil litigation.

NRS 52.380 has a wholly different purpose than NRCP 35 and, as such,
provides different substantive protections than the evidentiary protections in
NRCP 35. NRS 52.380 is drafted and designed to provide protections to injury
victims who are ordered to be examined by the representative of the injuring
party.%8 The statute protects injury victims in all civil cases where a medical
examination is ordered, ® including cases of battery, negligence, sexual
violence, cyber bullying, and mental and physical abuse, among other trauma.
These victims experience physical and psychological trauma from their
experiences and risk revictimization during an exam performed by the hired
agent of the victimizer. Regardless of the specific intent of the examiner, the
risk of revictimization is a genuine risk to the injured person. The substantive
protections under the statute protect the injured victim and apply to all mental
and physical examinations ordered by a court during the course of civil
litigation. ™

The statutory observer has three characteristics or powers that are unique
to the statute. First, the statutory observer may be the attorney or a
representative of the attorney.’! Second, the statutory observer acts as the
victim’'s advocate. The statutory observer may not participate or interfere with
the exam generally, but has the express authority to suspend the exam to

obtain a protective order if the examiner becomes abusive or exceeds the

8 See e.g. Zabkowicz v. West Bend Co., 585 F. Supp. 635, 636 (E.D. Wis. 1984) (“[T]he defendants’
expert is being engaged to advance the interests of the defendants; clearly, the doctor cannot
be considered a neutral in the case.”); see also (3 Def. App. 928-929). (The president of the
Association of Defense Counsel of Nevada during the March 27, 2019 Assembly Judiciary
Committee Meeting confirming Assemblyman Edwards’ question that the Rule 35 examining
“doctor is actually serving as a representative of the defendant”).
69 See NRS 52.380(7), (applying to all civil cases in which a physical or mental examination is
ordered by the court).
70 NRS 52.380(7).
7T NRS 52.380(2).
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scope of the examination.’? Third, the statutory observer may make an audio
or stenographic recording of the examination, thus providing the examinee
the right to record what happens to his or her own person.” The powers and
characteristics of the statutory observer are focused, not on the collection and

preservation of evidence, but on the protection of the examinee.

3. NRS 52.380 and Rule 35 can be read in harmony in favor of the
constitutionality of NRS 52.380.

The Nevada Supreme Court has repeatedly held that it will take every
presumption in favor of the constitutionality of a statute and make every
attempt to interpret a statute so that it does not conflict with the
constitution.” Moreover, as the Nevada Supreme Court stated in 1991, “this
court should avoid construing one of its rules of procedure and a statute in a
manner which creates a conflict or inconsistency between them.”™

The Nevada Supreme Court can harmonize the “good cause” requirement
of NRCP 35 with permissions established in NRS 52.380 since the “good cause”
requirement only applies where the recording will be used as evidentiary
support for a claim or defense. If no “good cause” is found by the Court, the
NRS 52.380 recording would then be used for cross examination and
impeachment material in deposition or at trial.’®

NRS 52.380 and Rule 35 can further be harmonized since, the Rule 35
witness is appointed by the court as an NRCP 35(a)(2) condition, and the NRS

72 NRS 52.380(4).

73 NRS 52.380(3).

74 E.g. List, 99 Nev. at 138; Mangarella v. State, 117 Nev. 130, 135, 17 P.3d 989, 992 (2001)

([wlhenever possible, we must interpret statutes to avoid conflicts with the federal or state

constitution”).

’> Bowyer v. Taack, 817 P.2d 1176 (1991).

76 NRS 50.085(3) permitting impeachment of a witness on cross-examination with questions

about specific acts as long as the impeachment pertains to truthfulness or untruthfulness.
-21-
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52.380 advocate appointed by the examinee or her attorney are two wholly
separate people with two different roles. A plain reading of the text of Rule 35
and NRS 52.380 demonstrate that the Rule 35 witness and the statutory
advocate cannot be the same person at the same time.”’

The Rule 35 witness must be appointed by the court’®

where the statutory
advocate is appointed be the examinee or her attorney.”® The Rule 35 witness
cannot be the attorney or the attorney’s agent® where the statutory advocate
expressly can be the attorney or the attorney's appointee.? The Rule 35
witness expressly cannot interfere with, participate in or interrupt the exam in
any way.®2 The Rule 35 witness is merely an observing witness and cannot be
anything more.83

The NRS 52.380 advocate is expressly endowed with authority to suspend
the exam if the examiner is abusive or exceeds the scope of the examination.?
The NRS 52.380 advocate is expressly empowered to represent and protect
the interests of the injury victim.8® The NRS 52.380 advocate is empowered to
make an audio or stenographic recording of the exam where it is not clear that
Rule 35 intends the Rule 35(a)(4) witness to make any recording.86

Nothing in Rule 35 prohibits an NRS 52.380 victim’s advocate. Nothing in
NRS 52.380 prohibits the Court from appointing a Rule 35(a)(4) witness or
ordering a Rule 35(a)(3) recording. The Rule and the Statute can operate

harmoniously without conflict. As such, the separation of powers doctrine is

"7 In re 12067 Oakland Hills, Las Vegas, Nevada 89141, 134 Nev. 799, 801, 435 P.3d 672, 675 (Nev.
App. 2018) (“As always, the proper place to begin is with the plain text of the relevant statute.”).
78 See NRCP 35(a)(4).
79 See NRS 52.380(1) and (2).
80 See NRCP 35(a)(4)
81 See NRS 52.380(2).
82 See NRCP 35(a)(4)(C).
83 See NRCP 35(a)(4).
84 NRS 52.380(4).
85 See NRS 52.380.
8 Compare NRS 52.380(3) to NRCP 35(a).
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not implicated.

1l
Conclusion
Based on the foregoing, Plaintiff respectfully requests this Court deny
Defendants’ Motion for Reconsideration of 3/2/20;’1 Order.
DATED this 9th day of April 2021. H & ._I_P":IFLAW

Ao

Marjorie Hauf, Esq.
Nevada Bar No.: 8111
Matthew G. Pfau, Esq.
Nevada Bar No.: 11439

Attorneys for Plaintiff,
Joshua Green
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Certificate of Service
| hereby certify that on the 9th day of April 2021, service of the foregoing
Plaintiff, Joshua Green’s Opposition to Defendants’ Motion for
Reconsideration of 3/2/2021 Order was made by required electronic service

to the following individuals:

Felicia Galati, Esq. James P.C. Silvestri, Esq.
Nevada Bar No.: 007341 Nevada Bar No.: 3603
OLSON, CANNON, GORMLEY, Steven M. Goldstein, Esq.
ANGULO & STROBERSKI Nevada Bar No.: 006318
9950 West Cheyenne Avenue PYATT SILVERSTRI
Las Vegas, Nevada 89129 700 Bridger Avenue, Suite 600
T: 702-384-4012; and Las Vegas, Nevada 89101
Michael McMullen, Esq. Tel: 702-477-0088
BAKER STERCHI COWDEN & RICE
2400 Pershing Road, Suite 500 Attorneys for Defendant,
Kansas City, Missouri 64108 Mario S. Gonzalez

T:816-474-2121

Attorneys for Defendant,
Ferrellgas, Inc.

Gina Gilbert Winspear, Esq.
Nevada Bar No.: 005552
DENNETT WINSPEAR, LLP

3301 North Buffalo Drive, Suite 195
Las Vegas, Nevada 89129

T: 702-839-1100

Attorney for Defendant,
Carl . Kleisner

An Employeeof\H & P LAW

~24 -

OPPOSITION TO MOTION FOR RECONSIDERATION  AppP_1209



EXHIBIT “1”



In The Matter Of:
Maria Fernandez vs.
Mitiku Tamiru Weldegiorgis, et al.

Lewis M. Etcoff, Ph.D., A.B.N.
June 23, 2015

depo international

worldwide deposition services

APP-1211




Lewis M. Etcoff, Ph.D., A.B.N. - June 23, 2015
Maria Fernandez vs. Mitiku Tamiru Weldegiorgis, et al.

Page 1 Page 3
1 DI STRI CT COURT 1 I NDE X
2 CLARK COUNTY, NEVADA 2  WTNESS: PAGE
3 MARI A FERNANDEZ, 3 LEWS M ETCOFF, Ph.D., A.B.N.
4 Plaintiff, 4 Exami nation by M. Parry 4
Exami nation by M. Coates 92
5 s 5
) : A-14-700106-C
6 M TIKU TAM RU WELDEG CRG S, 5ept no T D 6
and i ndivi dual ; GATSKI
7 COWERCI AL REAL ESTATE 7
SERVI CES, a Nevada
8 Corporation; 4001 SOUTH 8
DECATUR BOULEVARD HOLDI NGS,
9 LLC, a Maryland Oonpan& 9
KI' MCO REALTY CORPORATI 2
10 Ma)e/l and Corporation; 10
i nclusive, and RGES I X,
11 inclusive, 11
12 Def endant s. 12
13 13 EXHIBI TS
14 14 EXHBIT DESCRI PTI ON PAGE
15 DEPCSI TION OF LEWS M ETCOFF, Ph. A BN [15 Exhibit 1 Co&y of Medical Records provided by 92
16 DEFENDANTS CEXPERT P6vCHO O8I 5T 6 Etcoff (252 pages)
Exhibit 2 Dr. Etcoff's CurriculumVitae 92
17 Taken on Tuesdag, June 23, 2015 17 (14 pages)
At 2:09 p.m
18 18
19 At 8475 South Eastern Avenue, Suite 205 19
Las Vegas, Nevada
20 20
21 21
22 R2
23 23
24 24
25 REPORTED BY: JEAN DAHLBERG RPR, CCR NO. 759, CSR 11715 5
Page 2 Page 4
1 APPEARANCES: 1 LASVEGAS, NEVADA: TUESDAY, JUNE 23, 2015
2 For the Plaintiff: 5 2:09 P.M
3 Pl CKARD PARRY PFAU ’ .
4 10120 85Ut b Bhster h Avshue. JSui te 140 s e
u astern _Avenue, ulite
5 Hender son, Nevada 89052 4 Whereupon -- _ _ .
: (793 910-4300 (Facsi il e) 5 (In an off-the-record discussion held prior to
zach@i ckar dparry. com 6 the commencement of the proceedings, counsel agreed to
7 7 walve the court reporter's requirements under
8 For the Defendants: 8 Rule 30(b)(4) of the Nevada Rules of Civil Procedure.)
9 LAW OFFI CES OF KENNETH E. GOATES 9
10 229(93 EEV\NL;‘FgHHEghgsMEeEHSkV\E?Q Suite 270
> Las vegas, 5’3'8""‘“‘3 oo 10 _ LEWI_SM. ETCOFF, Ph.D.',A.B.N.,
Eng 269-2598 (Facsinile) 11 having been first duly sworn to testify to thetrut.h,
12 goat esk@at i onw de. com 12 the whole truth, and nothing but the truth, was examined
13 13 and testified asfollows:
14 14 EXAMINATION
15 15 BY MR. PARRY:
16 16 Q. Good afternoon, Dr. Etcoff. It's2:09 p.m. My
17 17 nameisZack Parry. | represent the plaintiff in this
18 18 case, Maria Fernandez in this case.
19 19 A. Hi. It'sniceto meet you.
20 20 Q. Youtoo.
21 21 | understand you've given many depositions over
22 22 the course of your career?
23 23 A. Yeah.
24 24 Q. Areyou comfortable dispensing with the
25 25 admonitions?
Depo I nternational (1) Pages1-4
(702) 386-9322 or (800) 982-3299 | www.depointer national.com APP-1212




Lewis M. Etcoff, Ph.D., A.B.N. - June 23, 2015
Maria Fernandez vs. Mitiku Tamiru Weldegiorgis, et al.

Page 5 Page 7
1 A. lam. 1 essentially what | was asked to do.
2 Q. Verygood. Youhavein front of you what | 2 Q. Perform apsychological evaluation of
3 presumeis Maria Fernandez's case file? 3 Ms. Fernandez and then render your opinions with regard
4 A. Correct. 4 towhat?
5 Q. Isthattheentirefile? 5 A. Withregard to how the subject accident affected
6 A. Yes 6 her psychologically, and that would beit.
7 Q. Isthat something we can make a copy of to 7 Q. Okay.
8 attach as an exhibit for the court reporter? 8 A. Of theproblemsshe hastoday, to what extent
9 A. Yes 9 arethoseproblemsdirectly caused by the subject
10 Q. Okay. Wecandothat at theend, if that would {10 accident.
11 be better for you. 11 Q. Andasaresult of thispsychological
12 What is your understanding of what happenedin 12 evauation, you prepared a report; correct?
13 this case with the mechanism of the accident that isthe 13 A. Correct.
14  subject of this case? 14 Q. And that report is dated February 27th, 2015?
15 A. | believethat Ms. Fernandez wasin her business 15 A. Itis.
16 when acar crashed through thefront of her storenearly 16 Q. Haveyou ever worked with Mr. Goates before?
17 hitting her and going well intothe store, causingsome 17 A. | -- we met for about 15 minutes before this,
18 destruction. 18 and | don't remember ever meeting him in person. And we
19 Q. Isthat an understanding you got from your 19 both have vague recollections that yearsago | may have
20 interview with Ms. Fernandez? 20 or did work on a case with him, though neither of us
21  A. Yes and from other recordsinthecasethat | 21 could recall that case.
22 reviewed. 22 Q. Doyouremember ever talking to me?
23 Q. Andyou've been identified by the defendantsas 23 A. No. But did 1?
24 anexpertin this case? 24 Q. Yeah, wehave.
25 A. | believe so. 25 A. Sothat'swhat my memory'slike.
Page 6 Page 8
1 Q. Canyoutel mehow youwereinitialy contacted | 1 Q. Okay, sure. That'sfine.
2 and who contacted you? 2 Have you prepared any supplemental reports or
3 A. Yes. | believethat Mr. Goatescontacted me | 3 addendumsto the report that aren't included in that
4 and --on or around January 7th, 2015, asyou'll seein | 4 February 27th, 2015 report?
5 thesection of my notebook, Attorney Work Product. | 5 A. | haven't.
6 Q. Sowasyour first contact via correspondence? | 6 Q. Do you have any plan on supplementing that
7 A. Itwasprobably on thephone. | didn't speak | 7 report?
8 with him. It was probably my office manager, sincel |8 A. | may asof today. Because when we met, | asked
9 tend not to speak to attorneyswhen they first call, | 9 Mr. Goatesif therewere other case materialsthat |
10 unlessthey absolutely insist. 10 haven't yet received, and he said yes. And | said, Well
11 Q. Sure 11 if you want metotake alook at the other case
12 A. And then after my office manager | believe 12 materials, if that'sof importanceto the case, send
13 explained what the contract isand such, wesent acopy 13 them. And he suggested he would, and then | would be
14 of thecontract to Mr. Goates, who wrotethat --you 14 abletowriteasupplement tothereport.
15 know, signed the contract and gaveusrecordstoreview. 15 Q. Wereyou able to identify any of those documents
16 Q. Sure. Andwhat'sthe name of your office 16 that he says he hasthat you don't yet have?
17  manager? 17 A. Totheextent | remember, it would be
18 A. Donna Callender. 18 depositions of Ms. Fernandez, Dr. Pineiro, and
19 Q. I met Donna 19 Dr. Mortillaro, an economist'sreport, and possibly some
20 Wheat is your understanding of what youwere 20 medical recordsfrom either Dr. Pineiro or a
21 askedto do? 21 chiropractor that she had seen or told me she had seen
22 A. Asin--wdl,inthiscase!| wasaskedtodo p2 for whiteawhile.
23 what you guyscall an IME, an Independent Medical 23 Q. Of theseitemsthat you've identified that you
24 Examination. But sincel'm not a physician, | call ita 24 have not been provided, or that you were not provided
25 Forensic Psychological Examination. And that's 25 prior to preparing your report -- and as | understand,

Depo I nternational
(702) 386-9322 or (800) 982-3299 | www.depointer national .com

) 5-8

Pages
APP-1213




Lewis M. Etcoff, Ph.D., A.B.N. - June 23, 2015
Maria Fernandez vs. Mitiku Tamiru Weldegiorgis, et al.

Page 9 Page 11
1 haveyet not been provided -- arethereany of those | 1 Q. Sure. "Dr. Etcoff is expected to testify
2 that you think may be necessary towards forming your | 2 concerning his review of plaintiff's medical records and
3 opinion, or the review of those may changethe opinions | 3  hisopinion with respect to the nature and extent of the
4 that you've come up with? 4 injury, if any, plaintiff sustained in the subject
5 A. | would say thereview of those could very well | 5 incident, including his opinions with respect to the
6 changemy opinion. It just dependson what'sinthose | 6 reasonableness of plaintiff's treatment and prognosis.”
7 records. And from having read my report, | havesome | 7 A. That may not have been said correctly by
8 unanswered questions -- 8 Mr. Goates, in thesense| am not a physician and I'm
9 Q. Sure 9 not going to have opinions on her medical condition. |
10 A. --about thecase. So, yes, my opinionscould 10 reviewed medical recordsto help me understand what she
11 change, depending upon what'sin therecords. And more 11 wasexperiencing, but | don't opine on medical
12 likely than not, especially her evaluation -- her 12 conditionsunlessit'swithin my area of
13 deposition would beimportant for meto either bolster 13 neuropsychological expertise and we know that a
14 my opinion or change my opinion. 14 physician has-- a person hasabraininjury. Then |
15 Q. Didyou ask for any of those materials 15 feel comfortable saying they haveabrain injury.
16 previously? 16 Q. Thedistinction between medical injury and
17 A. | personally didn't. |1 may haveassumed that if 17 psychological injury, isthat an easy one to make?
18 they existed they would be forwarded to me. 18 A. Itcanbe
19 Q. Inreviewingyour report, you make referenceto 19 Q. Soinsome circumstances, it'svery clear this
20 thecertain tests and test results, et cetera. Aspart 20 ismedical and thisis psychological?
21 of your file aretheraw -- istheraw datafromthose 21 A. Yes.
22 testsinyour file? 22 Q. Inother circumstances, perhapsthelineis
23 A. Yes 23  blurred?
24 Q. Other than the documentsthat you may not have 24 A. It'slikeaVenn diagram.
25 received, what else was discussed with Mr. Goatesprior 25 Q. Okay. SoI'm going to ask you during the course
Page 10 Page 12
1 touscommencing the deposition? 1 of thisdeposition, if thereis an area of questioning
2 A. Wetalked about a psychologist with whom heis | 2 that | ask you about that falls outside the scope of
3 ontheother sideof thecase, Mr. Goateshas, and he | 3 your expertise, will you let me know? Or if it'sin
4 asked mefamiliarity with that psychologist. 4 thisgray area, if you wouldn't mind identifying that
5 Q. Any other discussions that related to the case 5 for me?
6 other than what you've already discussed? 6 A. Okay.
7 A. No. 7 Q. Alongthat line, if there are medical doctorsin
8 Q. Haveyou seen the expert designation that 8 this case who render medical opinions, would it be fair
9 Mr. Goates prepared to describe and summarizethe nature | 9 to say you would defer to them asfar asit relatesto
10 of your testimony? 10 their medical opinions?
11 A. No. 11 A. Yes
12 Q. Okay. I'mgoing to read to you what it says, 12 Q. Canwe dtipulate that you'll only be providing
13 and I'm going to ask you if you agree with the 13 opinions regarding psychology and neuropsychology in
14 characterization. 14 this case?
15 It says, quote, "Dr. Etcoff is expected to 15 A. Well, neuropsychology isirrelevant in this
16 testify concerning hisreview of plaintiff'smedical 16 case, since shedidn't haveabrain injury. So clinical
17 records and his opinion with respect to the natureand 17 psychology, yes.
18 extent of theinjury, if any, plaintiff sustainedinthe 18 Q. Okay, very good. And Mariais not your patient?
19 subject incident, including hisopinionswith respectto 19 A. Correct.
20 the reasonableness of plaintiff's treatment and 20 Q. Youdidn't provide any treatment to her?
21 prognosis," end quote. 21 A. Correct.
22 Isthat afair representation of your expertise 22 Q. You didn't prescribe her any medications?
23 inthiscase? 23 A. Couldn'tif | wanted to. I'm not licensed. I'm
24 A. Couldyou stateit again? Becausel don't want 24 not a physician.
25 tomakea mistake. 25 Q. You never consulted with any of her doctors?
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1 A. Did not. 1 A. Weél, | wastalking about it thisweekend with
2 Q. Andyouwere never involved in her treatmentin | 2 my cycling group -- for some reason, someone brought up
3 any capacity? 3 something -- oh, they asked wherethat plant went or
4 A. You'reright. 4 something --
5 Q. Youareaprofessiona expert witness; correct? |5 Q. Sure.
6 A. Am| aprofessional expert witness? What does | 6 A. --soweall talked about it. But that was my
7 that term mean? 7 first, | think, case when | was brought up asa
8 Q. Sure. You arean expert witness? 8 neuropsychological expert, because one of the people who
9 A. Yes. Inthiscaseand in others, correct. 9 had been injured had been driving, and a blast knocked
10 Q. Canyou estimate how many casesyou'vebeenan [10 him from hisdriver'sseat into the passenger's seat, at
11 expert witnessin? 11 which timearock flew through the window and fractured
12 A. Hundreds. 12 hisskull and hewasin terrible shape.
13 Q. Andyou've been paid for your testimony and your 13 Q. Wow.
14 opinions? 14 A. Sothat wasmy introduction to forensic
15 A. Yes. 15 psychology.
16 Q. And so my understanding of the word 16 Q. Sure
17 "professional," is someone who engagesinacertain 17 A. Sincethen, | used to do and stopped doing
18 activity for money. Isthat afair understanding? 18 family custody evaluations, and | did 100, 150 of those
19 A. Yes. 19 for yearsfor family court; and | also did criminal
20 Q. Iflaskif you'reaprofessional expert 20 competency, especially in trial, mostly death penalty
21 witness, does that make more sense now? 21 litigation, for Mike Pescetta and Phil Kohn, a special
22 A. Itjust hasaderogatory sound toit. | do 22 end of thepublic, Mike Cherry.
23 clinical work, | doforensicwork and, asapartof my 23 Q. Sure
24 forensicwork, at times| haveto bean expert witness, 24 A. And | did that for seven, eight, nine years, and
25 andl am. 25 then | decided not to do that anymore. And thisis
Page 14 Page 16
1 Q. Sure. So,infact, | want to clarify the 1 what'sleft, personal-injury work.
2 difference between clinical and forensic becausel may |2 Q. How much of your time would you say is dedicated
3 not have the same understanding you do. Theway | | 3 toforensic as opposed to clinical work?
4 understand it, clinical work iswhereyou actually are | 4 A. It'sliterally about 50/50.
5 providing treatment to patients; isthat right? 5 Q. How much of the money would you -- would you
6 A. Or evaluationsfor patients. Wherethereisa | 6 proportion the money the same way, you make as much in
7 doctor-patient relationship, confidentiality, the 7 forensic or more?
8 privilegeistheirs, yes. 8 A. No. | think the money issignificantly greater
9 Q. Andtheforensic work would be morelikeinthis | 9 from theforensic, because each forensic case takes a
10 casewhereyou're hired not by the patient, but you 10 lot longer than each clinical case. Sotheforensic
11  dtill do an evaluation but there's not this 11 incomeisalot greater.
12 doctor-patient relationship? 12 Q. Sohow would you apportion that?
13 A. Yes 13 A. It'sprobably, like, 80 percent from forensic
14 Q. Okay. When did you start providing expert 14 and 20 percent from clinical.
15 testimony? 15 Q. Isitfair to say that more often than not you
16 A. How long ago? 16 testify for defendants as opposed to plaintiffs?
17 Q. Yes 17 A. Yes, it'sfair to say.
18 A. | would be-- 1 would havetoguess. Butitwas 18 Q. How would you apportion that?
19 around thetime of the Pep-Con blast. 19 A. I'vebeen asked that many times. It'sabout
20 Q. Sure 20 90 percent for defense, 10 percent for plaintiffs.
21 A. '88,'89. 21 Q. Andaspart of your expert report, you provided
22 Q. That'saninteresting pairing. 22 acurriculum vitae; correct?
23 A. Isn'tit? 23 A. ldid.
24 Q. Yeah, how we remember things. You know better 24 Q. So that would have been February. Hasthat
25 than | do how that works. 25 changed, or isthere an updated version of your C.V.
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1 since February? 1 And then does -- well, in this case, there was
2 A. | --theremay bean articlethat | wasa 2 not much -- thetesting wasjust explaining the
3 co-author on that was added, but | can giveyouthemost | 3 directionsto Ms. Fernandez. But in other -- when
4 recent oneand you can -- it'snot -- thechangesare | 4 you'redoingan IQ test or thisand that -- she may do
5 maybe ancther article. 5 someof that and I'll do some other tests.
6 Q. Whatever happened in the last six months? 6 Q. Sure. You listed anumber of publications that
7 A. Exactly. Nothing -- 7 you have authored in your C.V. Other than what you
8 Q. Yeah, if youwouldn't mind providing that tome | 8 might have authored since the C.V. was provided to us,
9 aswadll. 9 haveall your publications been included in there?
10 A. Okay. 10 A. Waeéll, asl said before, there may be one more
11 Q. Fromlooking at your C.V. -- and you have 11 publicationsthat wasjust accepted in a peer-review
12 provided alist of testimony going back to, | believe 12 journal, but I'm not suresincel don't pay alot of
13 2011 -- it looked like there were -- of the testimony, 13 attention to that, like what had happened or when it's
14 there were two cases where you testified for plaintiffs 14 coming out. | would haveto check.
15 and all therest were defendants; doesthat sound about 15 Q. Okay. And regarding questions of timing, that's
16 right? 16 fine. But arethere -- are there any articles that you
17  A. Yes 17 have written that you've deliberately chosen not to
18 Q. And how much do you earnin ayear for your work 18 includein your list of articles?
19 intheforensicfield? 19 A. No.
20 A. I'm--1 would guessaround $400,000. 20 Q. Okay. Do you usethe same version of your C.V.
21 Q. Other than the 15 minutes you've spent with 21 inevery casethat you're hired for in aforensic
22 Mr. Goates prior to the deposition, have you spent any 22  setting?
23 timetalking to his office personally? 23 A. Of course.
24 A. No. 24 Q. Do youremember a13-hour continuing education
25 Q. How about any of your staff? 25 seminar on November 20, 2004, put on by the National
Page 18 Page 20
1  A. No. 1 Academy of Neuropsychology, where one of the topics
2 Q. Doesyour staff bill separately than youdofor | 2 discussed was Assessment of Response Bias: Beyond
3 thework performed on the present case? 3 Malingering Tests, put on by Dr. Scott Millis? Do you
4 A. Yes | bill thestaff -- my staff -- not Donna, | 4 remember that?
5 theoffice manager -- but | havetwo post-docswhowork | 5 A. | don't, but | could have gonetoit.
6 with me, one of whom works predominantly or, at this | 6 Q. Okay.
7 point, only on legal work, Dr. Karen Kampfer. Andthe | 7 A. It wouldn't have been 13 hours by one person.
8 other, Dr. Bethany Schlinger, workswith meonclinical | 8 Q. No. It wasa13-hour seminary, and he was among
9 cases. 9 one of the presenters.
10 Q. Sohas-- sorry, Dr. Karen -- 10 A. Didl gotoit? Ifit'ssomethingon my C.V. --
11 A. Kampfer. 11 Q. Wadl,it'sonyour C.V.
12 Q. -- Kampfer? 12 A. Didl gotoit?
13 A. K-a-m-p-f-e-r. 13 Q. No. My questionisn'tif youwent toit. |
14 Q. HasDr. Kampfer participated or assisted inany 14 presume you did becauseit's on your C.V. The question
15 way inthis case? 15 isif you remember it?
16 A. Yes. Inall my cases, | have a copilot, a 16 A. |don't.
17 second person, my associate, sitting hereduringthe 17 Q. Okay. Arethere certain continuing education
18 interview because| am not perfect. And when I'mtrying 18 requirementsthat go along with your licensure?
19 totakenotesand listen and then dictatewhat | thought 19 A. Yes. Do you want to know them?
20 someonesaid, | want someonetherewhocanreadwhat | 20 Q. No, | don't. | canlook that up if | want.
21 thought | heard and correct if | didn't hear it 21 Okay. Have you testified since December 2014?
22 correctly, delete, add, edit. So Dr. Kampfer givesme 22 A. | testified yesterday.
23 that second, kind of areliability measure -- 23 Q. Inwhat case wasthat?
24 Q. Quality control? 24 A. That'show bad my memory is.
25 A. Quality control. That'stheway to put it. 25 Q. Sure.
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1 A. I'msorry. If ] can closeafile, that'sthe 1 rarely, if ever, whether it'sclinical or forensic,
2 end of it. 2 dictateeverythingin oneday. Sol'll do partsand
3 It was -- the plaintiff's name was 3 then edit, send the editing back, then do the test
4 Reéinmann and -- 4 resultsor the diagnostic impressions, the summary. It
5 Q. Canyou spell that for the court reporter? 5 can bedonein several days, over several stages.
6 A. R-ei-n-m-a-n-n,awoman -- | forget her first | 6 Q. Soyou send an audio filewith this
7 name. Andwhoit'sagaingt, | can't eventell youat | 7 transcription and she -- isit ashe?
8 thispoint. It wasnot particularlyrelevantinmy |8 A. She
9 opinion. 9 Q. --shesendsback some sort of Word document
10 Q. Sure. Isthat onethat you -- wasthat a 10 that hasthe words; it's transcribed?
11 deposition testimony or trial testimony? 11 A. Yes
12 A. Trial 12 Q. Andwhat do you do with that document? Do you
13 Q. Wasthat onethat you had previously provided 13 hand it here to someone here on staff and they insert it
14 deposition testimony for? 14 into the report based on the formatting you use?
15 A. No. 15 A. No,thatisthereport. | mean, what you seeis
16 Q. I'mgoing to assume -- you can correct meif I'm 16 what shedid.
17 wrong, though -- that the updated version of your C.V. 17 Q. Okay.
18 will not have that on there? 18 A. Thisismetalkingtoher. And then editing, |
19 A. Youareright. 19 or Karen, Dr. Kampfer, would look through before giving
20 Q. Other thanthat case, will any case in which 20 ittoMr. Goates, try to catch every typo or incomplete
21 you'vetestified since September 2014 beonthe C.V.you 21 sentence or wording, and thisis exactly what the
22 provided me? 22 transcriptionist last typed.
23 A. Yes. 23 Q. Sowho formatsit, the bold-set and underlines
24 Q. Andwereyou representing the plaintiff or the 4 and puts spacing between?
25 defendant on that case, the Reinmann case? 25 A. Weéll, | tell her the sections, and she putsthe
Page 22 Page 24
1 A. | wasretained by the defense. 1 boldinginand --
2 Q. Yeah, | don't know if "represented” istheright | 2 Q. Sothat's part of what's dictated?
3 word, so -- 3 A. Yes I'll say " Referral Information,” and then
4 A. That'swhy | corrected you. 4 |'ll say blah, blah, blah, " Records Review."
5 Q. Sure. Allright. I'd like to direct your 5 Q. Areyou the one who dictates the entire thing,
6 attention to your report. 6 or does Dr. Kampfer dictate some of it?
7 Who prepares -- who types out this report? 7 A. Dr.Kampfer dictatesthe addendum, which isthe
8 A. My transcriptionist. 8 Review of Records, and that'stypical. In my cases,
9 Q. Isthat someone on staff, or an independent 9 sincel have several casestypically going on at the
10 third party you hire? 10 sametime, her job isto get all of the case materials,
11 A. Independent third party. 11 arrangethem chronologically, and dictate a Records
12 Q. Soyousendthemavideo-- or anaudiotape? {12 Review.
13 A. An actual cassette tape. 13 Then | read, edit if it'stoo long or hastoo
14 Q. Okay. It'sadigital? 14 muchintherethat | don't care about, and then that
15 A. Really, I'm behind. Thisisthebest | can do. 15 becomestheaddendum of therecordsthat werereviewed.
16 Q. Sure. Allright. 16 That'sfrom Page 14 on thisreport.
17 A. l dothis | plugitin,it emailstoher,and 7 Q. Sure. Andso--
18 shehearsand typesit up and getsit back tomethe 18 A. And| dictate. Therest of it'sme.
19 next day. 19 Q. Soforthefirst 13 pagesin this case, you
20 Q. Isthat the entire report is dictated, or just 20 dictated, and from 14 on, she did?
21 the Findings section? 21 A. Yes
22 A. | mean, it dependsupon what | dictated. | P2 Q. Soon Page 14, there'sasummary of apolice
23 might havejust dictated -- whatever | dictatethat day 23 report. That would have been Dr. Kampfer?
24 isdonethenext day -- because she'sunbelievable-- p4 A. Yes.
25 andthen sothismay gothrough--1 maynot--1 5 Q. Okay. Andyou review thework she dictated
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1 beforeit goesout aswell, or do you just reviewyour |1 A. No.

2 section? 2 Q. Arethere any additional opinionsyou anticipate

3 A. No, | review everything. 3 formingintestifying to atrial that have not been

4 Q. Doyoureview theoriginal underlying records, | 4 included in thisreport?

5 or doyou just trust her summary of them? 5 A. Nothingright now.

6 A. lusuallytrust her summary. Sometimes| 6 Q. Depending on what you see in the other

7 want -- | will alwaysreview the psychology records;, | 7 information?

8 sometimes|'ll review themedical recordsjust sol get | 8 A. Right, exactly.

9 abetter flavor. Sometimes|'ll look at the 9 Q. You agreethat Ms. Fernandez suffered from
10 interrogatoriesor the depositions, soit really depends 110 travel anxiety resulting from this subject accident?
11 upon how much timedo | have, how many recordsthere 11 A. Yes.

12 are. Butintermsof accuracy, she'salmost as 12 Q. You agreethat she suffered from post-traumatic

13 oObsessive-compulsiveas| am. 13 stressdisorder as aresult from the subject accident?

14 Q. Sure. Inthiscase, did you review the actual 14 A. Yes

15 medical records? 15 Q. You agreethat Maria suffered from unspecified

16 A. l'veread everything. 16 depressive disorder as aresult of this subject

17 Q. Okay. Sothisisnot one of those caseswhere 17 accident?

18 youjust trusted her for the summary? You'veactually 18 A. Yes. And for --

19 looked at the medical records in this case? 19 Q. Withaquaification?

20 A. Since--no. | read some of the medical records 20 A. With aqualification, there'smore going on that

21 beforeshedictated thesummary. Butin preparation for 21 meetsthe eye, but | just don't know what that other

22 today, | read everything. 22 stuff isbecausel don't have enough records. |

23 Q. Okay. 23 think -- well, it depends upon the theory of your case.

24 A. Justtobeclear. 24 Q. Thetheory of my case?

25 Q. Thank you. Wereyou awaretherewasavideoof 25 A. Or it dependsupon -- well, let metry to put it
Page 26 Page 28

1 the subject accident? 1 intowords.

2 A. |l sawit. 2 Sheisdepressed, | think, and angry -- those

3 Q. You havereviewed the video? 3 arethetwo big emationsthat she showed me --

4 A. | watched thevideo, yes. 4 Dbecause-- and she said it so much in words -- that she

5 Q. Onyour Records Review, | don't seethevideo | 5 thought shewas pretty much set for lifewith her doing

6 listed there. Isthat something that you reviewed 6 well at her wirelessstore or stores.

7 before you prepared your opinion or since? 7 And then things happened. She had a partner who

8 A. Before 8 wasdishonest, and she found about it and she said she

9 Q. Okay. Soisthat just an oversight that it's 9 lost alot of money and she had taken money out of her
10 not included on there? 10 IRA. Sotherewerefinancial difficultiesin doing this
11 A. | guessit wasan oversight. | mean, | wasn't 11 businessindependent from the accident that caused some
12 hidingthat | saw thevideo. It wasn't -- | should have 12 depression --

13 putitin. But| didn't -- it didn't bear on the 13 Q. Uh-huh.

14 opinions| made. 14 A. --andstress. Then theaccident itself

15 Q. Okay, dl right. Isthere anything else you 15 happened and closed the business for a period of time
16 reviewed prior to preparing the records that isn't 16 until it was-- theinsurance company, | guess, made it
17 included on the list of your Records Review? 17  whole.

18 A. No. 18 But shedidn't go back to work. Whether she
19 Q. Areal of your opinions that you formed from 19 didn't go back to work because she had PTSD and couldn't
20 reviewing the records and examining Ms. Fernandezand 20 gothere, that's possible; or whether there were other
21 reviewing her test results, are all those containedin 21 reasons, I'm not sure. But certainly after this
22 Pages 1 through 13 of your report? 22 accident, that wasthelast day she had her store open.
23 A. Yes. 23 So her depression isrelated to thisaccident to
24 Q. Arethereany additional opinionsyou havethat 24 theextent that had the accident not happened, she would
25 arenotinthisreport? 25 till be having this store and not having to go back to
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1 work doing something that she thought shedidn't haveto | 1  upon what we talked about.

2 dofor therest of her life. 2 Q. Isthat consistent with depression?

3 Q. Deding? 3 A. Yes Thecrying, yes.

4 A. Dealingcards. 4 Q. What about the -- isit lability? The

5 Q. Wheredidyou get the information that the 5 labileness(sic) --

6 insurance company had fixed everythinganditwasher |6 A. Sure.

7 choice not to go back to the store? 7 Q. --of her emotions?

8 A. | think shetold methat theinsurancecompany |8 A. | mean,it'snot a-- you'renot goingto find

9 made -- she even said she had the damage fixed, and | | 9 it inthe DSM-5, but the DSM-5isnot perfect. But
10 assumed it wastheinsurance company that paid for it. 10 peoplewho aredepressed in an agitated depression can
11 And | know shedidn't go back towork therebecauseshe 11 belabile. And again, just depending upon what you're
12 didn't go back towork there. It never -- 1 don't know 12 talkingabout. If you bring up subjectsthat remind a
13 why shedidn't sl it or why -- | don't know happened. 13 person of something that it makesthem angry, they
14 | want to see her deposition to seeif those questions 14 become angry, some people.
15 wereasked. 15 So it was -- her lability was not unusual. It
16 Q. Sure. Did you mention anything in your report 116 wasnot a psychiatric or psychological abnor mality. It
17 about the store being repaired and her not going back? 17 washer emoting about whatever we wer e talking about,
18 A. ldon'trecall. | can--1 may haveor may not 18 and that'show shefelt about that subject.
19 have. 19 Q. Okay. I'mon Page 9 still of your report. The
20 Q. lIsthat fact significant to any of your 20 paragraph beginning on November 13th, 2014, do you see
21 opinions? 21 that one? 11/13/14?
22 A. Ummm -- 22 A. Uh-huh.
23 Q. Letmeputit adifferent way. 23 Q. Thelast sentence there reads, "Also, the fact
24 A. Yes. 24 that she was dealing cards at that time and continues
25 Q. Isthetruth or falsity of that fact significant 25 dealing cardstoday (even seven nightsin arow) is

Page 30 Page 32

1 inany way informing your opinions? 1 evidence that the pain complaints she made to Dr. Gamazo

2 A. Itdoesn't affect my diagnoses. It could affect | 2 in November 2014 were exaggerated and not representative

3 whether -- if sheclaimsthat but for thisaccident she | 3 of redlity."

4 would still beworking at the store and doing well, I'm | 4 Can you explain what you meant by that?

5 not surethat'sexactly true -- 5 A. Whatl tried tosay -- and as| wasreading it

6 Q. Uh-huh. 6 over today, | thought, Oh, boy, they're going to ask me

7 A. --becausel want moreinformation and she | 7 about thissentence -- what | wastryingto --

8 exaggeratesalot. But it could berelevanttothat | 8 Q. Soyou'resaying I'm predictable?

9 typeof an opinion, but | don't havethat opinion. Sol |9 A. You'repredictable. I'm predictable. | should
10 didn't makethat opinion, and | don't haveenough 10 have known.
11 information on which to make an opinion likethat. 11 Given thefact that thereis overwhelming
12 Q. Okay. Youindicated inyour report -- thisis 12 evidencethat sheinadvertently, or sometimes
13 onPage9, if you wanted to look at it -- 13 inadvertently exaggeratesjust how terrible her lifeis,
14 A. Uh-huh. 14 and that she went back to work -- not just working 20,
15 Q. --that Ms. Fernandez brokeinto tears 15 30, 40 hours. She'sworking seven nights a week -- it
16 periodically during the evaluation. 16 suggeststo methat the pain that she complains about to
17 A. Yes 17 Dr.Gamazo isinconsistent with the number of hoursshe
18 Q. Doesthat have any significance for you, or your 18 works, and inconsistent with her complaintsto
19 opinionsfor that matter, at all? 19 Dr. Pineiro.
20 A. I think it helped substantiatethat shewas 20 Q. Uh-huh.
21 depressed and that she was emotionally labile. 21 A. Sothat'swhat | wastryingtosay. Meaning,
22 Q. What does"labile" mean? 22 not represented reality. Inreality, she'sstanding on
23 A. It meansher emotions changed alot withinaset 23 her feet for hours, seven nights a week, which anybody
24 period of time. Shecould be neutral, happy, cryingand P24 our age-- my age, her age-- I'm alittle older than
25 sad, angry; and those emotions came and went depending 25 her -- would find difficult and you'd have an aching
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1 back after work, but she'sdaingit. 1 Q. Isthat typicaly how these psychological
2 If shewerein 10/10 level pain that she 2 evaluations are done?
3 described to Dr. Mortillaro, shewouldn't beholdinga | 3 A. A one-day evaluation, such aswhen you don't
4 job, shewouldn't be at work. 4 havetodoalot of cognitive testing, one day you can
5 Q. Isthat one of those medical opinions, or is 5 usually get it done. That's oftentimeswill -- yes.
6 that one of those areas where you have expertise? 6 Q. Okay. Now, I'm pretty sure she came back the
7 A. That'soneof thosein themiddleof theVenn |7 nextday. Areyou recaling that shedidn't, or are
8 diagram opinions. 8 you-- let'sjust before we go down too far, let me make
9 Q. Allright. Would her experiencing great levels | 9 sureyou're sure.
10 of pain and working seven night inarow, couldthat 10 A. | can tell you by looking in my calendar.
11 just be evidence that she's atough lady? 11 February 19th.
12 A. Yep. 12 I know what you'retalking about. 1'm going to
13 Q. AndI noticethat you used the word "suggest,” 13 guesswhat you'retalking about. Oneday with her on
14 when you said that, and | think that more or lessthat's 14 the 19th, a Thursday, I'm betting that she camein on
15 going to be arunning theme here; right? Because 15 another day to fill out the MMPI-2. And | can tell you
16 psychology -- these psychological batteries of tests, 16 that in a second.
17 they don't ever do more than suggest a conclusion; is 17 Yes. Two days previousto that in order to save
18 that right? 18 timefor theinterview, she had cometo the office for
19 A. They giveyou -- yeah, you infer from test 19 about an hour and a half to complete one of the
20 batterieswhat a person islike, given the studiesthat 20 personality tests, the MM PI-2.
21 havebeen doneusing that test battery. Soit'snottwo 21 Q. All right. So shecamein onthe 17th for an
22 plustwo equalsfour. You get inferences, or you make 22 hour and a half or two hours, or however long it took to
23 inferencesbased upon thetest results. 23 complete the Minnesota Multiphase Personality Inventory?
24 Q. Sure. Ontheparagraph abovethat, younote 24 A. Yes.
25 that Dr. Mortillaro concludes that, quote, "'her travel 25 Q. And that was the second one. Two?
Page 34 Page 36
1 anxiety and PTSD had been greatly reduced,’ andasa |1 A. Yes
2 result, he deemed her ready for discharge from 2 Q. Andthen she came back a couple days later. And
3 psychotherapeutic treatment." 3 I'm presuming, by then not only did you have the test
4 Now, the fact that here PTSD had been greatly | 4 results, but then you performed your personal evaluation
5 reduced -- and | don't know if I'm parsingwordshereor | 5 and aninterview and all that other stuff?
6 not -- but that means that there still were PTSD 6 A. Correct. And another personality test.
7 symptoms; right? It hadn't completely resolved; ithad | 7 Q. So onthe 17th when she came in, who would she
8 been greatly reduced? 8 have met with? First off, would it have been herein
9 A. That'swhat it soundsliketo me. 9 your office?
10 Q. Okay. Let'stak about thisevaluationthat she 1o A. Yes.
11 had done at your office. Thiswasatwo-day affair; 11 Q. And would she have met with you at al that day?
12 right? She camein two consecutive days? 12 A. | don't know if | said helloto her. | would
13 A. No. 13 Imagine Dr. Kampfer administered -- explained the test
14 Q. Itwasjust oneday? 14 toher.
15 A. Correct, oneday. 15 Q. Soif you had any interaction with her at all,
16 Q. Do youremember the date? Do you havethatin 16 whether it was --
17 front of you? 17 A. Itwas, Hi, Dr. Etcoff. Seeyou in a couple of
18 A. 2/19/15. 18 days.
19 Q. SoFebruary 19th, 2015, shecamein. Doyou 19 Q. Okay. How isthat test administered? Isit
20 remember how long she was here? 20 proctored, or is she given instructions and left alone,
21 A. | can't tell you exactly, but it probably 21 or how doesthat work?
22 started at 9:00 in the morning and ended somewhere 22 A. It'snot like someone's standing in her room.
23  between 3:00, 3:30, and 4:00, 4:40. 23 Shehasher own office. She'sgiven instruction. We
24 Q. Soitwaspretty much al day? 24 figureout if she understands how to doiit, becauseit's
25 A. Pretty much all day. 25 not that difficult todo --
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1 Q. Sure 1 Q. If notinvalidity, how else might that

2 A. --andshesditsat adesk. Thedoor is 2 manifest, this coaching?

3 partially open, and my office manager isthereincase | 3 A. It could beif an attorney says, Whenever you

4 shehearsher onthephoneor calling people. Andso | 4 seeaquestion about physical pain, answer yes.

5 it'sproctored. 5 Whenever you see a question about depression, answer

6 Q. Sure. Issheinstructed not to get on her phone | 6 yes. It could be anything likethat.

7 and not to look at Facebook or whatever? 7 Q. Wadll, how would that show on the test results,

8 A. I don't know if Dr. Kampfer actually said that | 8 though?

9 toher. 9 A. What would happen isthat she -- shewould --
10 Q. But that's something you watch for? 10 oh, no. Theattorney would say something like, When you
11  A. Yes Becausethere'sresearch that attorneys 11 seequestionson depression, don't answer all of them as
12 commonly tell their clientsthat therearethese 12 yes, but answer half, three-quarters of them asyes.
13 validity scales and what they measureand what todoand 13 Don't tell your peers.

14 what tonot do. Now, theliteraturealso saysit 14 Q. No.

15 doesn't help -- which iswonderful for me--but 15 A. Andthen | don't know of anyone-- | can't say a

16 oftentimes people arealready set up to know what'son 16 single person |'ve ever evaluated has-- | had thought

17 thetest or to-- 17 they'd been coached.

18 Q. Tryingto gameit? 18 Q. Sure

19 A. Yes. 19 A. I'venever caught anyone being coached, and |

20 Q. Tryingto come acrossin away -- 20 never even -- | just rely on thetest results.

21 A. Fail thetest. 21 Q. Okay. What isthe MMPI designed to measure?

22 Q. --thatitlookslikethey passedit? Is 22 A. It'sdesigned to measure personality --

23 that -- 23 Q. Sorry, just for clar- -- sorry, | don't mean to

24 A. Yeah. Tryto put their best foot forward for 24 interrupt. But just for clarification, when | say

25 ther case. 25 "MMPI," I'm specifically referring to the MMPI-2.
Page 38 Page 40

1 Q. Getavalid, fake, bad result? 1 A. Samething asthe MMPI, but just more modern.

2 A. Yes 2 Making sure -- thisiswhere it measures

3 Q. Okay. That blowsmy mind, but -- 3 personality characteristics, what might be called Axis|

4 A. AndI'mnot. It'strue. But I'm not sayingshe | 4 or acute psychiatric symptoms. The extent to which a

5 didthat. | havenoevidence. I'm not saying that that | 5 person likethis might have associated problems, whether

6 washer. 6 they might use alcohol, whether they might be hostile

7 Q. Sobased on your understanding, if shewereto | 7 and aggressive, whether they might be suicidal. It

8 receive sort of coaching or outside help, that wouldn't | 8 measuresalot of different -- alot of different

9 changethetest results? It wouldn't help? 9 things. Anxiety, depression, somatic complaints,
10 A. Itwouldn't help. 10 anti-authority attitudes, problemswith your family,
11 Q. Oryoud get caught? It would show? 11 social introversion, social extroversion, paranoia,
12 A. Iltwould show or -- it would show on thezillion 12 thought disorder, mania, ego strength. | can give --
13 validity scalesthat arethere. But it doesn't seemto 13 it'slike 50 scales.

14  work. 14 Q. Isitfairtocall it adiagnostic tool?

15 Q. Sure. Solet's say shewereto have done -- 15 A. Yes

16 hypothetically, obviously -- let'ssay sheweretohave 16 Q. Isit-- and it worksin conjunction with the

17 engaged in some sort of coaching or getssome sort of 17 DSM-5; correct?

18 outside involvement, would that show up asaninvalid 18 A. No.

19 test result? 19 Q. Soitdoesn'tidentify certain diagnoses that

20 A. Itcouldif -- 20 aredefinedinthe DSM-5?

21 Q. Go ahead. 21 A. Wadl, | mean, if there'sadepression -- if it
22 A. | mean, it shouldn't if shewaswell-coached. 22 saysa person'sdepressed, it doesn't have anything to
23 Q. Uh-huh, sure. 23 dowith DSM-5 diagnostic criteria, | would then haveto
24 A. Butif she'snot so well-coached, it very well 24 figureout if there'salot of depression on the scale
25 could. 25 and then the person looks depressed and the history
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shows she depressed, then | would have to say to myself,
Well, what type of depression isit? Isamajor
depressive disorder with or without psychotic features?
Isit a-- what used to be called a dysthymic

disorder, or thekind of characterological low-grade
depression? Isit an adjustment disorder with depressed
mood, which meansthat it will go away once the stressor
resolves? Isit depressive personality characteristics
in an acute major depressiveness? All of thosethings|
haveto do.

Q. Soif I wereto dumb thisdown, isit fair to
say that the MMPI is a starting tool that gives you kind
of aballpark, and then you can work from there and go
into the specific diagnostic criteriato narrow it down
and actually confirm the diagnosis; isthat correct?
A. Yes. It givesyou inferencesbased upon the
normative samples. So that when someone has a clear
MMPI-2 result, you can infer certain things about them
and then check to make surethat it seemsto make sense.

Q. Do you always administer the MMPI in your
forensic cases?

A. Either the MMPI-2 or the newer MMPI-2-RF, which
isa bit shorter and a little different.

Q. How do you decide which one you're going to use?
A. | can't really tell you that. It depends

© 0o ~NOoO O~ WNPRE

SRR S R R N B N B e e e N Ll
O WNRPROOOOWMNOUNMWNLERO

Page 43

wedon't do that -- you can probably do a Scantron and
send it to a publishing company. We actually enter the
data. Donna would go to the software and enter all of
the data, and then click on the type of report that I'm
looking for, and it would spit out all of the different
scales and all of the different elevations.

And you can get atest report that hasan
interpretivereport, which | always seem to get. Soyou
can get a scoretest report -- just the scores, no
interpretation -- you do your own. Or you can get an
interpretive report, and that goesto the attor neys and
then they seethat.

So there aredifferent iterations of the
reports.

Q. But the processin your office, anyway, is she
fills out -- shefillsin the bubble with a pencil,
handsit to Donna. Donna --

A. Or handsit tous-- me, Dr. Kampfer. Wemake
sure had that she'sfilled it out and that she hasn't
left too many blank or doublethat said true and false.
Welook for errors. And then if therewereerrors,
we'll ask her to go back and make a choice, true or
false or leaveit blank; it's up to you.

And then when that's done, if even necessary,
then we give it to Donna and she entersall of the
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upon -- it depends upon the person, how much
perseverancel perceivethem to have. If they arevery
upset about having to sit and take along test, I'll go
to the shorter onethat isjust -- it's good.

Or there may be things on the MM PI-2-RF that
aren't onthe MMPI-2 that I'm looking for. And
sometimes what you can really -- you can do the MM PI -2
if they will sit through it and, from it, you can derive
an MM PI-2-RF, because the same MM - -- the MM PI-2-RF
questionsare a part of the greater MMPI-2, so that |
will sometimesrun both just to seeif there's
consistency or inconsistency. One picksup onething
that the other test didn't pick up, asan inferencethat
I can follow up on.

Q. Sohow isthe MMPI -- or what kind of test is
it? Isit amultiple-choice test?

A. No. It'sastatement, and you answer
true/false; mostly true, mostly false, of how you're
feeling recently.

Q. Sowhatisit? IsitlikeyoucircleT or you
circle F?

A. Youfillin T or Fwith a pencil, you circle.
Q. SoisthisaScantron test?

A. Itisn't a Scantron test, though it can be.
Therearedifferent -- you can do it off a computer --
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responsesin the computer.

Q. Didyou havetotell Mariain this caseto go
back and change her answers or fill more in or anything
like that?

A. | don't remember.

Q. Doyou know if it was you or Dr. Kampfer who
actually looked at the score sheet before giving it to
Donna?

A. It probably would have been -- | don't remember.
I'm -- | don't know. It was probably Dr. Kampfer, but |
don't know. | can't tell you, really.

Q. Andwouldit beintherecordsif she had been
asked to go back and fill it in again or complete the
test?

A. It might not or it might, depending upon if |
remembered to put it in thereport. Becauseit'sso
common that people leave blank too many, and we say, Can
you go back and try to fill out and leave no morethan
ten blanks. Or they'll double -- they'll do trueand
false because they'll forget the directions. Sothat's
so common that | might not even mention it.

Q. Isthisatimed test?

A. No.

Q. Shehas as much time as she wanted to take it?
A. Yes. But it should take about an hour and a
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1 half for the MMPI-2, maybe about 50 minutesor sofor | 1 MM---I'll say, The MMPI-2 suggeststhat you are A, B,
2 the MMPI-2-RF. 2 C. Doesthat make sensetoyou?
3 Q. | think you mentioned earlier that Mariawas 3 And then | try to figure out -- sometimes they
4 here on the 17th between an hour and ahalf totwo | 4 agreethat's me, sometimes they disagree, sometimes|
5 hours? 5 agreewith disagreement, sometimes| don't agree with
6 A. That'san guesstimate. If that'sall shedid, 6 their disagreement -- but | try to make sense of the
7 andthat'sall shedid on that date, that'swhat it | 7 MMPI-2 by going over some of thetest results.
8 should have been. 8 Inthiscase, | literally -- and | wastelling
9 Q. Okay. Soyour estimate is based on what it 9 oneof thethings!| did say to Mr. Goates before, which
10 should have taken, not at al based on what it actually 10 | didn't previously mention, which isunlike what a
11 took? 11 hired expert would tend to do when he's hired by one
12 A. Correct. | don't know how longshewashere. | 12 sideor another -- | -- shefailed -- she produced an
13 would have been told when someone'sherefor hoursand 13 invalid MMPI-2. Werel somewhat -- how do | put it? --
14 hoursand hoursand hours. I'm usually told, This 14 one-sided, | could haveleft it at that and just
15 person istakingway too long. Something'sgoingon. 15 basically said she produced an invalid MMPI-2, which
16 Andthen | intervene and sol don't-- I don't recall [16 meansthat she's probably indiscriminately describing
17 that happening. 17 and exaggerating all sorts of symptomsthat human beings
18 Q. Okay. Inthiscase, wasit Donnawho took the 18 couldn't possibly all have. And that would have
19 score sheet and entered it into the software? 19 benefitted his case.
20 A. Yes 20 But being me, an honest person, | said to
21 Q. Doyou still have the actual score sheet? 21 mysaf -- 1 told her, | said, " Ms. Fernandez, | know you
22 A. Yes. 22 gpent alot of timedoing this. You -- it didn't come
23 Q. Andthat's part of that file? 23 out valid. | think you complained of so many different
24 A. (Witnessshakeshead.) 24 thingsthat it was-- thetest wasinvalid. | can't
25 Q. Andtheninthe printout that is generated from 5 haveyou takethistest over, but let me give you
Page 46 Page 48
1 theinput, doesthat also have the answersthat were | 1 another personality test, if you'll doit, and try to be
2 marked? 2 ashonest asyou can and, you know, not blow everything
3 A. No. It-- 3 upinto" -- | didn't put it to her that way -- " but try
4 Q. Go ahead. 4 totakethisone," hopingthat now wewould get
5 A. Itdoesn't. Becauseher MMPI-2wasinvalid,it |5 somethingthat wasrelevant and would give us some
6 just saysthisreportisinvalid, and it doesn't give | 6 answers.
7 you -- and it usually will state, which | putinmy |7 But she produced that, and the personality
8 report, astothesix or seven reasonsit can be 8 assessment inventory was also invalid. Sonow | have
9 invalid. Andthen | try to deducewhy thiswasinvalid. | 9 twoinvalid test results, but | did theright thing
10 Q. Isthere any way to go back and check if the 10 ethically. Therearen't many people who do that, but |
11 answersthat Maria gave were the same astheonesthat 11 did it because | thought that wastheright thing to do.
12 wereinput by Donna? 12 Q. You mentioned that sort of the typical expert or
13 A. Sure. 13 the expert that is one-sided?
14 Q. How would we do that? 14 A. Yes
15 A. Just havethem -- we'll have Donnaor anybody -- 15 Q. Do you remember saying something about that?
16 your own expert can run thewholething all over again. 16 A. Yes.
17 Q. Wed havetoinput them againto seeif weget 17 Q. What did you mean by that?
18 the samething? 18 A. Wadll, I think thereis-- I'vegot alarge
19 A. Sure 19 library of forensic books -- forensic neur opsychology,
20 Q. Sowhen -- sotheinterpretation of the test 20 forensicclinical psychology. |'ve been to hundreds of
21 scoresisdone eectronically? 21 hoursof training. It's pretty widely known by lawyers
22 A. It goestothepublishing company that hasall P2 and by psychologiststhat theindependent medical
23 of theresearch and providesa empirically-based 23 examination or the independent psychological examination
24 research-based interpretation from which | look at it 24 may not be independent if the person doing the
25 andtrytosee--and I'll even go over with someonethe 25 evaluation wantsto pleasethereferral sourceand will
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1 sayjust about anythingto dlant thecaseto pleasethe | 1 She did the same exagger ated presentation on the
2 person. 2 Beck Anxiety Inventory, the Beck Depression Inventory 2,
3 So there are many such expertsout there. And | 3 the P3, and my two objective tests, which are even
4 somelawyers may think I'm one of them, but | certainly | 4 better than the onesthat he used -- symptom checklists
5 don't see myself that way -- 5 and questionnaires which you can fake very easily.
6 Q. Sure 6 Theseactually arevery difficult to fake.
7 A. --eventhough | get most of my casesfrom 7 So ther€'sreliability over time, one-time
8 defensefirms. 8 test-retest reliability. Not the sametest, but she
9 Q. What does"validity" in atest score mean? 9 presented similarly both times.
10 A. That it measureswhat it saysit'smeasuring. 10 Q. And because of her results on the MMPI, you had
11 Q. Andthat's-- that and reliability are two 11 her take the PAI?
12 thingsyou're going to look for in atest result; right? 12 A. | had her takethe PAI in the hopethat she
13 A. Yes. 13 would kind of do it better and do it more validly so
14 Q. Andreliability hasto do with repeating the 14 that we can discuss, Here's how these test results
15 test-- 15 depict you. Thisiswhat you said about your sdif,
16 A. Yes 16 here'swhat it saysabout you. Doesthis make sense or
17 Q. -- and getting the same scores -- 17 not?
18 A. Yes 18 Q. Sowhat'sthe PAI?
19 Q. --withinthe samerange, so to speak? 19 A. It'sanother objective, amorerecently
20 A. Yes. 20 developed objective personality test, the Personality
21 Q. Areyou ableto make an assessment astothe 21 Assessment Inventory.
22 reliability of test resultsif thetest isonly taken 22 Q. Doesit measure similar things that the MMPI is
23 once? 23 designed to measure?
24 A. Yes. 24 A. Yes. Theseoverlap.
25 Q. How isthat? 25 Q. Isitsimilarinthat shefilledit out, it's
Page 50 Page 52
1 A. Wdl, you'renot doing atest-retest 1 inputted into the computer, it spits out areport?
2 reliability; you'redoing how -- you'reusingthe |2 A. Yes. Shehasfour choicesto --it'snot just
3 validity scalesto assess whether -- what isthe 3 trueffalse, but false, somewhat true, usually true,
4 possibility that any human being in thislargenumber of | 4 alwaystrueor very true.
5 peoplewho havetaken thistest could possibly havethis |5 Q. Sure.
6 many symptomsof all of these different typesversus | 6 A. Soit'salittledifferent and it'sshorter.
7 thismany symptoms here but few over here. 7 Q. Doesthat aso come with abuilt-in interpretive
8 So the validity scales mostly, but in 8 section?
9 conjunction with other scales, can tell youthatthe |9 A. Yes.
10 testis--theperson's-- how theperson behavedin 10 Q. Isthat something you got on hers?
11 takingthetest, or why thetest wasvalid or invalid. 11 A. You'll read it.
12 Q. Sodid the spit-out or the test results, the 12 Q. Okay. Youmentioned earlier -- and thisisthe
13 interpretive report, if you will, give an indication 13 report -- that there are a number of reasons that a test
14 whether her test results were also reliable or 14 could beinvalid?
15 unreliable? 15 A. Yes
16 A. | don't know ifitsaidthat. | mean,|l cansay 16 Q. Infact, | think there were seven that you
17 they'rereliableagainst Dr. Mortillaro'stest results 17 listed -- well, there were seven and then five. There
18 in 2012, | think, or '13 or whatever it was. 18 weretwo different sections. Do you know what I'm
19 Q. And that was alsothe MMPI? 19 talking about?
20 A. No. But theway shetook thesetestswith 20 A. Yes Thisisright fromthe MMPI-2in the
21 complaining of everything under the sun happeningat the 21 Profile Validity section. It says, " Sheresponded to
22 highest possiblelevel -- sort of likel'min 10 out of 22 theMMPI-2itemsin an exaggerated manner, endorsing a
23 10 pain from head to toe-- which issort of what she 23 widevariety of symptomsand attitudes. Theseresults
24 said to Dr. Mortillaro -- it's not humanly possible, but 24 may stem from a number of factors, including
25 that's how she presented her self. 25 indiscriminately claiming extreme psychological
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problems' -- which iswhat | think shedid -- "alow
reading level, a'pleafor help,' or severe
psychological deterioration or psychosis. Her responses
wer e probably not random because she was consistent in
her item responses. Theresulting MM PI-2 profileis not
likely to beavalid indication of her personality and
symptoms. Theinterpreter iscautioned against making
clinical or administrative decisions on the basis of
thisMMPI-2 protocol without deter mining the reasons for
the extremeresponding,” closed quote.

Q. Canyou turn to Page 8 of your report, if you
don't mind?

This has to do with probably the parallel
explanation for the interpretation of invalid results of
the PAI?

A. Yes

Q. Itsays-- there'saquote -- do you see where
it says Page 6 in parentheses, the fifth line down -- or
the big, long paragraph, fifth line down, Page 6?

A. Yep. Yep.

Q. Laterinthat samelineit says, "The PAI" --
guote, "The PAI provides a number of validity indices
that are designed to provide an assessment of factors
that could distort the results of testing. Such factors
could include failure to complete test items properly,
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A. You'reright. That'swhy | couldn't ruleit
out.

Q. Okay.

A. That means| haven't madethat decision, but
it'spossible.

Q. Malingering would necessarily mean being
untruthful or lying; right?

A. Yes
Q. Would -- can someone subconsciously lie, or
would that mean they would have to make a conscious,
knowing mistruth?

A. Great question. Yes, you can subconsciously
lie; but it'snot alie, sothat wouldn't be
malingering.

Q. Okay.

A. And theré'slotsof peoplelikethat. That'sa
very interesting part of psychology.

Q. Okay. And presumably, if you were going to
reach the conclusion that she is malingering after
reviewing subsequent reports, that would be -- or
subsequent information, that would be included in the
subsequent report?

A. Itwould. And the evidence on which | based it.

Q. Didyou get a sense asto whether Ms. Fernandez
trusted you?
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carelessness, reading difficulties, confusion,
exaggeration, malingering, or defensiveness." Okay?

A. Yes
Q. Werethose factors -- did you consider those
factors -- | mean, you included them in your report, so
I'm presuming, but correct meif I'm wrong -- that these
were factors you considered before reaching a
conclusion?

A. Yes.

Q. And the conclusion that you reached was that you
could rule out al but malingering; isthat right?

A. I'm saying there'sa possibility that she's
malingering in the sense -- | should define
"malingering" -- that sheis consciously and purposely
exagger ating the extent of her disability for secondary
gain. | can't say that in court because | don't know; |
don't have all theinformation. But | could giveyou --
and | did -- put all of the different reasons or
evidence that could lead to that diagnosis. But |
didn't have enough for me.

Q. Soisit my understanding, then, that the
opinion -- at least what | inferred was your opinion
from the report that Ms. Fernandez isin fact
malingering -- is not something that you'll be
testifying to in court?
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A. You know, it'snot uncommon. |'ve done so many
of these for -- depending upon the person, the attor ney,
the attorney'sbelief about what I'm going todo. There
are some people who come in here and they're so nice.
I'm so happy that they were so nice. Wetalk about it
afterwards, Oh, that was so nice. They were cordial and
courteous.

And some people comein here and they would just
as soon hit me acr oss the head with a baseball bat
before they even met me. And that happenstoo.

She was emotional, but | think we had rapport.
| wasniceto her. Shewas-- | don't remember her
being, you know, critical of me or saying nasty things
or calling her attorney complaining, or whatever.

Q. Sure. Now, I'mnot -- | don't know hardly
anything about the MMPI, so I'm going to ask questions
out of ignorance, and | probably know about as much as a
juror might, so --

There are anumber of -- I'm going to use the
wrong terminology here -- but from my research, it looks
like there's different types of -- let me get the right
word here -- validity measures, CNS, LF, F minusK,
F-Back. Do you know what I'm talking about?

A. Yes.

Q. Isa"validity measure,” isthat a good
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1 description of those? 1 Q. Okay.
2 A. Yes 2 A. So,yes, wecan giveyou that information, but
3 Q. Okay. Doyou have her F score? 3 it'snot --
4 A. |do. 4 MR. GOATES: It's 3:15. How long do you
5 Q. Andwhat was her F score? 5 anticipate going further?
6 A. Theraw F scorewas?23; the T score, whichis | 6 MR. PARRY: | think | paid for two hours.
7 thescore we useto say how many standard deviations | 7 THE WITNESS: -- usually, what happens.
8 aboveor below of mean that scorerepresentswas 116; | 8 MR. GOATES:. Okay.
9 and-- 9 THE WITNESS: Oh, may | say something?
10 Q. Doesthat mean 16 percent abovethemean? 10 BY MR.PARRY:
11  A. 116T score. 11 Q. Uh-huh.
12 Q. Standard deviations above the mean? 12 A. Sol want you tolook at this.
13 A. Wdl, 50isyour mean, and every 10 pointsisa {13 Q. Sure.
14 standard deviation. So 60, 70, 80, 90, 100, 110--s0 14 A. Onthe MMPI-2 when it spitsout her report, it
15 almost seven standard deviations abovethemean. And (15 doesn't have any of thesered lines. | wrote a note so
16 knowing statistics, as| do -- 16 that any psychologist reviewing this, | put thesered
17 Q. It'satiny percentage? 17 linesin sothat | could get a visual idea of how high
18 A. Uh-huh, onein 100,000. 18 or low each of these scaleswere. So | said, " Note for
19 Q. That washer T score for the test results? 19 Psychologist who may review thisMMPI-2." | added the
20 A. Yes, ontheF scale. 20 redlinestothePages?2, 4, and 5, for purposes of
21 Q. Okay, al right. What about the F-Back scale? 21 visual illustration, i.e., sol could seetherelevant
22 A. Shehad 18raw score; T scoreof 112 -- 22 scaledevations, Lewis Etcoff, Ph.D., blah, blah, blah.
23 Q. Okay. 23 So this, if you just have your psychologist
24 A. --whichisthat rarealso. 24 reproduce by entering thisinto the computer, they will
25 Q. Andyou'regetting thisinformation fromthe 25 get hopefully the same scores. There may bea -- you
Page 58 Page 60
1 same page? 1 know, the person who putsit in may do it wrong once or
2 A. Yes. 2 twice. Donna may have made a mistake or two; | hope
3 Q. Isthereapage number on there -- 3 not. But thered stuff | drewin sol canlook at it,
4 A 2 4 becausethat'show | wastrained to look.
5 Q. --tohelp meidentify it later? 5 Q. Tooriginaizeit. What about these blue dots?
6 A. ThisisPage?2 of theInterpretative Report? | 6 Isthat --
7 Q. Yes 7 A. Oh,that'smy pen. Just kind of -- the blue dot
8 A. Yes 8 isaway of lining up there'stheF scale, there'sthe
9 Q. AndtheF minusK, wheredoesshefall there? | 9 FB scale. Sowhen it says 116, | would takearuler,
10 A. Itdoesn't -- wedon't usethe F minusK. 10 and heresmy ruler (indicating), and | would put 116.
11 That'san old thing that's sort of been supplanted by -- 11 There's 100, 110, 120. That's about 116.
12 yes, so go ahead. Wedon't usethat anymore. 12 Q. Soyoudidn't just draw thosered lines; you
13 Q. Okay, dl right. What about the FS? |sthat 13 actually plotted the graph yourself too; right?
14 something you guys use? 14 A. Right. Yes. That'swhat that is.
15 A. Thesuperlative? Or what'sthe FS? 15 Q. Allright. | appreciate the clarification.
16 Q. From what -- the description here | have, 16 Other than the -- well, all right. We've talked
17 infrequent somatic response. 17 about the MMPI and itsresults. | want to spend some
18 A. Ahhh, that isn't -- that isn't -- 18 time talking about what happened on the 19th when
19 Q. It might have been something only onthe R, the 19 Ms. Fernandez camein.
20 MMPI -- the other one you talked about. 20 A. Yes
21 A. The2-R. 21 Q. Soshecameinto your office on the 19th, we're
22 Q. The2-R? 22 assuming around 9:00 because that's when you typically
23 A. That might bewherethat is. It'snot on this 23 doit --
24 one. But we havelots of scale measuresof that, other 24 A. Westart at 9:00, yeah.
25 than on thevalidity scales. 25 Q. Sodoyourememberif Maria--
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A. May | get somewater?
Q. Yeah. If youwouldn't mind referring to your
notes --

(Discussion held off the record.)

BY MR. PARRY:

Q. Do you know if Maria showed up on time?

A. | don't know for afact, but | believe shedid,
or | would have -- | know when someone's late.
Q. Sure. Isit something where -- well, so, walk
me through it. She shows up at 9:00. Does someone give
her some stuff to fill out at first, or she walks

back --

A. SoDonnawill say, "Ms. Fernandez isin the
waiting room." I'll say, " Great." |'ll grab a coffee,
grab my water, put my stuff on thedesk. I'll say,
"Dr. Kampfer," if sheshows, " Let'sgointroduce
ourselves," blah, blah, blah. We introduce our selves
and have her come back here, give her somewater, some
coffee, whatever she wants.

When we sit down, thefirst thing | doisan
infor med-consent spiel so that she knowswho retained
me -- and | can give you the spiel, if you want. You
don't want it.

Q. Thisisinyour office, isn't it?
A. It'sright here.
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settle, and then in the other 2to 5 percent you'll go
to court and | could be called as an expert witness by
either side, depending on what my opinionsare, and
cross-examined by the other side.

Do you feel you can -- arewe okay? Can you --
how do you feel today? Can you go through with this?
Yes. Okay, herewe go.

And then we start out with, Let'sdo simple
stuff, like where do you live? Who do you live with?
How old areyou? What'syour address? | just kind of
let them warm up because they're sometimes a little
freaked out about the wholething.

Thisisall oral?

Y eah.

And you're taking notes?

Oh, yeah.

And thisisyou, not Dr. Kampfer?
She'ssilent.

But she'sin the room?

She'sjust sitting and watching and listening.
Okay. So you get through the warmup, you get
some information about her background, and then what?
Do you get into some of the more --

A. Andyou'll seefrom my notes. | literally -- my
ethical obligation isto beastransparent as| possibly

O>O0>O>»0>0
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Q. Okay.

A. Sobeforel actually interview her, | say, " I'm
retained by Mr. Goates, who'srepresenting the defense.
I'm a psychologist licensed in the state of Nevada.
Thisisn't confidential. | am goingto ask you
questions about your life beforethisthing and after
thisthing, and | want you to tell me as best you can
what your symptoms and problems arethat you believeare
related to thisaccident. There'sno confidentiality as
opposed to when you see a psychologist regularly,
because thisisin court. Sowhat you tell me-- and
I'm writing it down. It can bein my report.

And then it goesinto the public domain. If |
ask you a question that you don't want to answer it, you
don't haveto. Maintain your rights. Just tell me, " Go
on to the next question,” and I'll do that.

At theend of this| writeareport.

Dr. Kampfer and | edit it, make sureit'saccurate. We
send it to Mr. Goates. Mr. Goates sendsit to your
attorney. Monthslater, more often than not, your
attorney will comein and depose meto seewhy | have
the opinions| have."
Q. Therel am being predictable again.
A. Everybody -- well, not everybody.
And then 95 -- 98 of 100 times your case will
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can be. Soyou will literally -- if you -- | have bad
handwriting. You can ask me, if you want.

I mean, I'll literally -- the order of what |
asked and how she answered is pretty obvious. And then
you'll compare my notesto what'sin thereport, and it
will be pretty darn the samething. | may have changed
aword. | mean, | don't take-- I'm not tape-recording
it and putting in quotes perfectly. But when | putina
quote, it's absolutely a quote, a short one, or pretty
closetoit.

Soit'sjust literally page after page of what |
asked. | usually put parentheses around my question,
and then what she said. And ther€'s-- here's subject
accident injuries. How you doing emotionally? What
treatments have you had? You worked at the Palms, you
said. Tell meabout that. How isyour financial
situation? What wer e you like before the subject
accident? All of thesethingsareall in here, soyou
can just read everything | did and know exactly where
everything came from, because that's what I'm supposed
to do.

Q. And how long does that interview typically last?
A. Twotothreeand ahalf hours.

Q. And after that, what's the next step? So we're
at, like, lunchtime now normally; right?
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1 A. Yes. Andwhat wemight dois| mightinterview |1 Q. Beyond the scope of your expertise?
2 for an hour or 50 minutes, and then | typically will | 2 A. Yes. Well, now, | should say | could be
3 takeabathroom break, or they'll need a bathroom break, | 3 asked -- | could be asked: Of all of her complaints,
4 and then come back and do another bunch of interviewing. | 4 doesshetend to exaggerate her pain? | would haveto
5 Andthen I'll givethem a break. 5 sayyes. And there's enormous evidence of that.
6 And in thiscase, | probably gave her the 6 But am | going to say she's exaggerating her
7 Personality Assessment Inventory after explainingthat | 7 back pain? | can't say that she's exagger ating her back
8 theother onedidn't comeout. Canyou trythisone? | 8 pain, period. | canjust say sheisproneto
9 Sometimes|'ll let her, the person -- that might take | 9 exaggerating pain, exagger ating depr ession, exagger ating
10 her tolunch, but she'snot completely through, sothen 10 even symptomsthat are psychotic she was endor sing.
11 sh€e'll gotolunch and comeback and finishit,and 11 Q. Someonewho exaggerates their symptoms, what
12 we'll talk some moreafter | havethoseresultsand go 12 potential psychological explanations could there be for
13 over that. 13 that?
14 And then sometimein midafternoon | run out of 14 A. They could have histrionic personality
15 thingsto ask about. I'll review her records, because 15 characteristicswherethey'rejust emotion-driven and
16 oftentimes medical recordsareinaccurate, or you want 16 they make mountains out of molehills.
17 toseehow they respond to what wasin their medical 17 Q. It doesn't seem like a PC term, histrionic.
18 recordsand compare consistency with what they toldyou 18 A. Itisactually. No,itis.
19 versuswhat therecordssay. Soall of that isinvolved 19 Q. Likethewandering uterus?
20 intheinterview. 20 A. That'sgood. You've been doing your homework.
21 Q. Itsoundslikefun, actually. So -- 21 That'svery good. It used to be called hysterical, so
22 A. Sometimes. 22 that wasn't PC, so they changed it to histrionic.
23 Q. --thentheinter- -- you said sometimeinthe 23 Q. Histrionicisokay.
24 afternoon you run out of questions. Thenisitover, 24 A. Men can be histrionic.
25 you're done, she goes home? 25 Q. Sure.
Page 66 Page 68
1 A. It'sover. 1 A. Itcanbe--nowl forgot the question. What
2 Q. Sothewholething -- the whole day is pretty 2 wasthequestion?
3 much onelonginterview, and maybethey took atest | 3 Q. What possible psychological explanations could
4 there? 4 there be for someone who exaggerates their symptomol ogy?
5 A. Yes 5 A. It can bemany things. It could beacry for
6 Q. Okay. 6 help. | want you to know how much I'm hurting,
7 A. l'vejust got to giveyou an idea. 7 thereforeunconscioudly I'm going to just -- if there's
8 Q. Sure 8 achoiceor I'm ontheborderling, I'm going to say yes
9 A. Sol had 15 pagesof handwritten notes. I've | 9 tol'vegot this, I'vegot that, |'ve got this, |'ve got
10 had 25 pagesor 30 pages. So 15 pages, thetests,and 10 that. It could be completely outside of awar eness
11 that'sthat. 11 when -- it could beacry for help. But in thiscase,
12 Q. Andyou indicated you have not read 12 shedidn't want help and she had help, so | ruled that
13 Dr. Pineiro's deposition transcript? 13 out.
14 A. Not yet. 14 Q. What do you mean she didn't want help?
15 Q. Isthat something that you planondoingorat 15 A. Inother words, psychological help. Shewasn't,
16 least under the discretion of Mr. Goates, you will if 116 like, I'm going to complain to this extent in the hope
17 hell send it to you? 17 that you tell meto go back to psychotherapy. Or | want
18 A. Correct. 18 youto-- | want you to, in your report -- thiscould be
19 Q. And that's something that you would like to 19 consciousor unconscious -- | want you to see how bad
20 read? 20 off | am sothat | hope you say, Boy this person needs
21 A. Yes 21 anti-depressants, or see a psychiatrist, or more
22 Q. Will beyou offering opinionsin this case 22 biofeedback, or go back to Dr. Mortillaro, which | said,
23 related to the genuineness or extent of Maria'sback 23 Goback to Dr. Mortillaro. You'refeeling depressed.”
24 pan? 24 Q. Soyouruled out the pleafor help asa--
25 A. Nope. 25 A. | don't think that was her mativation. I'm
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inferring that'snot her motivation. Shedidn't havea
reading problem. | saw all of the stuff she had filled

out for Dr. Mortillaro for us, and she couldn't have had
areading problem and done what she did legitimately or

validly.

Shewasn't psychotic. | don't think -- I'm not
convinced that she was malingering; though if | felt
like making that case, you'd have a hard timewith mein
court telling mel'm wrong, because | could wrap it up
in 11 different packagesin a pretty kind of way. But |
won't do that until | really think sheis. But there's
stuff therefor that. She's exaggerating.

Q. What about the defensiveness?

A. Oh, no, not defensive. My God. She had the
exact opposite of defensiveness. Defensivenessiswhen
you and your wife aredivorcing and you have children
and you're such jerksthat you haveto cometo a
psychologist to see -- you know, you're just so
impossible. Like, if you'reajerk -- that's not PC.

Q. Uh-huh.

A. And then when you're at the psychologist's
office and when we give you an MM PI-2, you deny any
problems. Or apoliceman, samething. Airlinepilot,
like the guy who ran the plane into the mountain.

Q. Just the opposite?
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can't really fix broken toes anyway, so why go to the
doctor? | -- anormal human being would probably want
to know if they're broken, especially if they have
insurancethat coversit. But, you know, it wasjust
unusual.

Q. Did you get the sense that she's the type of
person who is reluctant to go to a doctor?

A. 1 don't know if she'sreluctant. | couldn't say
that. She'sbeen to doctors. She'shad surgeries, so
she'scertainly not -- she goes. She'd been to

Dr. Pineiro alot; shewent to her chiropractor. | just
don't havetherecords. She'shad surgeries. Sol
believe she'sreluctant to go to a doctor .

Q. Shetold you that she had seen Dr. Littlefield
for chiropractic care?

A. Yes

Q. And that was one thing -- what's your opinion
on -- or how does her reporting of the treatment from
Dr. Littlefield, how does that affect your opinion asto
the exaggeration of her symptoms, if at al?

A. Not at all.

Q. Okay. Therewasapart in your report where you
mentioned that she wasn't sure if she had gotten

X rays--

A. Yes.
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A. Exactly. You'redefensive when there's
something at risk: Your children, your job. Butin
this case, most plaintiffs, if anything, arethe
opposite, though, sometimes | see oneswho are --
they'rewonderful. They actually don't complain as much
asthey should be complaining. And I'll put that;
they'reworsethan they'retelling methey are, and so
they'rereally credible.

Q. One of -- you mentioned a dozen different little
things you can package this up with if you decided to go
in that direction. And based on your report, | think |
know what some of those are, if not all of them.

A. Yes.

Q. | think you mentioned the fact that she had
self-diagnosed two broken toes. Do | remember that?

A. Yes

Q. Andit -- you seem to think -- and | don't want
to put words in your mouth, but I'm going to, so fix
them if I'm doing it wrong -- but you seem to think that
the fact that she never sought any diagnosis or
treatment for the broken toes belied the claim or
contradict -- or at least caused a question asto
whether the self-diagnosis was accurate?

A. Exactly. Show mebroken toesin the medical
records. | understand what she said. You know, you
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-- or radiological studies --
Yes.
-- through her treatment with Dr. Littlefield?
Yes.
. Can you explain to me what the significance of
that might be?

A. Assomeonewho's had many radiological -- if
you'veever had a CT scan, you don't forget. If you've
ever had an MRI, you'd damn well never forget it.
X rays, you know, you've had X rays. It'shard to
believe that shewould forget, having diagnostic tests
that arejust -- X rays, everybody has X rays. |
would -- it'sweird to forget that you've had an X ray
or aCT scan or an MRI scan of your back, or whatever is
bothering you. It'sunusual to forget.

Q. That'sif you had it, and then you don't
remember if you had it?

A. Yes

Q. Would it beless unusud if she hadn't had it
and wasn't sure if she had?

A. That would belessunusual. I'm thinking that
shedidn't haveit. Becauseif shedid havethem, it's
obvious. You know you had it.

Q. Infact, you'll seethisin Dr. Littlefield's
medical records and his deposition, he did not order

Q>0 >0
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1 X rays because he determined that the causewasmuscular | 1 A. | don't believe so.
2 and had nothing to do with it. 2 Q. Did you discuss the suicide attempt with her?
3 A. That answersmy question. 3 A. | --youknow, | thought | went over thistoday.
4 Q. Sodoesthat change your opinion at all with 4 Doyou know if it'sin my report?
5 respect to her not being ableto recall if shehadany |5 Q. | know thesuicideisin your report.
6 diagnostic -- 6 A. Ildon't know if actually --
7 A. Wipethat one off my report. 7 Q. lcanhelpyoufindit rea quick.
8 Q. Okay. What did Ms. Fernandez tell youabout | 8 A. Yeah. It may have been nothing morethan a
9 the-- well, beforel ask that, can you explain the 9 brief discussion.
10 difference between a suicide attempt and suicidal 10 Q. It'sat the bottom of Page 3.
11 ideations? 11 A. Thank you. Oh. Soshewasvery -- shewas
12 A. A suicidal ideation isyou think of killing 12 tearful. And sol said, Do you feel depressed, and she
13 yoursdf, or tried the thought on and maybethink about 13 said shedid and shetold me she had suicidal thoughts
14 how you would do it if you weregoingtodoit. You 14 but shewouldn't take her life because she'sa
15 assume, then, that you're pretty sad and foregoneand 15 Christian.
16 hopeless. Suicide attempt iswhen you open that bottle 16 So | asked her, Have you ever attempted to take
17 of pillsand swallow as many asyou can, or drink, 17 alife, and shesaid, " Yes, | have" | asked when.
18 drink, drink, drink, drink, drink, and then open the 18 " Right after thishappening,” meaning the subject
19 bottleof pillsand swallow them. Or runyour car into 19 accident, sheanswered. However, shedidn't actually
20 awall or off thecliff. It'sabehavior. Thesuicidal 0 attempt totake her life; rather, she had thoughtsto
21 attempt isabehavior; the suicidal ideation is 21 takeher lifewhilesitting in her car, which she
22 thoughts. 22 considered driving to her death. That waswhat shetold
23 Q. What about opening -- drinking, opening pills 23 me.
24 but then not actually taking the pills. Wherewould 24 Q. Soyou'll seethisin her deposition, but I'm
25 that fal in the spectrum? | mean, | don't -- 25 going to make some representations to you to fill in
Page 74 Page 76
1 A. In between. 1 some of these facts and get your opinion onit.
2 Q. Soitwouldn't be an attempt, but it could be 2 What she said hereis accurate, but it's hot --
3 something more than ideation? 3 or least what you report as her having said -- is
4 A. Yes. 4 accurate but not complete. My understanding of what
5 Q. Isthat something that's common -- isthat a 5 happened is she actually got in her car; she drove down
6 difference that most people would understand, wherethe | 6 to Hoover Dam. Her plan was to take her life at
7 lineis? 7 Hoover Dam. She actually got to Hoover Dam and she was
8 A. ldon't know. I could explain it easily. | 8 ditting in her car, contemplating her life, and
9 think you understood it. 9 ultimately decided not to. Got courage, chickened out,
10 Q. Waell, youcanexplainit asadoctor,and| can 10 however you want to say it, but decided not to take her
11 understand it. 11 life
12 A. Yes 12 So if the facts as | relayed them are what
13 Q. Butyou treat all sortsof -- not just treat, 13 happened, would you find fault with her for saying that
14 but you examine al sorts of different peoplefrom 14 she had attempted to take her life?
15 different socioeconomic, different educationlevels. Is 15 A. Not at all.
16 that -- would anormal person understand the difference 16 Q. Okay. | want to ask you too about -- it'sthe
17  between how much behavior had to be undertaken beforeit 17  same paragraph, the second section where it says --
18 actually qualified as a suicide attempt? 18 Actually, let me follow through. So that would
19 A. | don't think so, because|'m not sureit would 19 be more akin to opening the bottle and being about to
20 beagreed upon by mental health professionals. Though, 20 swallow the pills; right?
21 | would be of themind to say if she opened thebottle 21 A. Yes. Drivingto Hoover Dam iseven worse.
22 and didn't takethe pills, that shewasclosetotaking 22 Q. Sheactualy took steps?
23 thepillsand that would be nearly a suicide attempt. 23 A. Yes. That was--
24 Q. Did shediscusswith you the details of what she 4 Q. Okay. Ms. Fernandez also reported, quote, "I
25 described as a suicide attempt? 25 don'tlike-- | don't feel like having sex. My marriage
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1 isdownthedrain," closed quotes. Doyouremember | 1 symptomsin her medical records.”
2 having this discussion with her? 2 Y ou have Dr. Pineiro's medical records; right?
3 A. Yes 3 A. Yes
4 Q. Andmy interpretation of your reactiontothat | 4 Q. Do you have them there with you?
5 isbased on-- well, your reaction or your opinionis |5 A. | do.
6 your marriage can't be down thedrain. Your husbandwas | 6 Q. Would you mind turning to those real quick?
7 sokind to you in the waiting room, and hekissedyou |7 A. Yes. Andthat'sincorrect. Because! looked at
8 and told heloved you when he dropped you off. Isthat | 8 them today, and he still had the diagnosis of rule out
9 ringing abell? 9 PTSD on several records. What | think | wastryingto
10 A. Yes Yes 10 say but did soinelegantly, isneither in Dr. -- there
11 Q. It'sthe same paragraph here. 11 wasnever any meat on the bone.
12 A. Yes. Which was poignant because | see 12 In other words, Dr. Pineiro didn't comment she's
13 plaintiffsand their spouseswho they'resittingon {13 been complaining of nightmaresand reliving the event,
14 oppositesidesof thewaitingroom. They can't stand 14 or that thiscar went through her store. Therewas
15 each other. You can tell they haveabad marriage. 15 nothing mentioned, except -- and that'show | -- that's
16 Thisguy was--it'slikel remember him. Hewasjust 16 why | wroteit theway | did. But | know that he had
17 sogenuinely niceto her and loving. Sothat took me [17 written in hisnotesthat rule-out statein hisrecords.
18 aback. 18 Q. Wadll, let'slook at them real quick. | do
19 Now, | might bewrong. | might -- you can say, 19 appreciate that clarification. If you could -- | don't
20 I'll represent toyou that they'redivorcing, and then 20 know that yours have Bateslabels. | don't think so.
21 I'll say, Okay. What it looked likewasnot what| 21 A. | do.
22 thought it what was, what reality is. 22 Q. Soif you could go to the May 21st, 2012 report.
23 Q. Wdl, I'mgoingto beunpredictable here. As 23 A. May 21st?
24 far as| know, heisakind, nice gentleman. 24 Q. Yes.
25 But | do have afew questions about that. 25 A. April 17th, 2012. Okay, sorry.
Page 78 Page 80
1 Becauseif a-- would you agree that sexual intimacyis |1 Q. That'sal right.
2 animportant part of a marriage? 2 A. Oh,no. | don't havethat.
3 A. Yes 3 Q. Youdon't havethe May 21st, 2012 records?
4 Q. Andthenif awifeisunabletoengageina 4 A. No. Right, that'swhy | was searching. My
5 sexua relationship, she might feel like she'sfailing | 5 first record -- and | asked her about this, | think --
6 asawife? 6 of her visit with Dr. Pineiro was 12/12/12, December 12,
7 A. Correct. 7 2012
8 Q. Andthesethoughtsof -- or thesefeelingsthat |8 Q. Okay. Well, I'll represent to you that there
9 shesfailing asawife might lead to her belief that 9 wasarecord May 21st, 2012, which was three days after
10 her marriage is not going well because she's not 10 theaccident. There'sone June 8th, 2012; there was one
11 contributing like the way she feels she should, evenif [11 August 6th, 2012 -- and I'll just read you real quick
12 the husband is okay and patient and loving? 12 some of the thingsthat she said to Dr. Pineiro, and it
13  A. Makessense. 13 sounds like it might change your opinion.
14 Q. If youcanturnto Page 10. | don't know what 14 Quote, "The patient isin the clinic very
15 pageyou're on now, but Page 10, the last paragraphon 15 anxious, stating that while she was in her office, acar
16 Page10. 16 droveright inside the office causing severe damage to
17 Referring to the reportsto Dr. Pineiro. I'll 17 her property. Shedid not have any direct trauma, but
18 just read that, so we know wherewere at. It'sthe 18 the patient had to move quickly out of the way not to be
19 line--it'salittle over halfway through the last 19 injured, and since then she has been having
20 paragraph whereit says"Yet." 20 chest-wall-type of musculoskeletal pain."
21 A. Yes "Yet." 21 And under the Impression, he said "anxiety,
22 Q. "Yet, she made no complaints of travel anxiety 22 increased social stressors and possible PTSD. We
23 to Dr. Pineiro and appeared to only hint at havinga 23 discussed the use of some other anti-depression
24 traumatic event occur recently in her life, though 24 medication, but the patient states that she'll seea
25 Dr. Pineiro never again mentioned any posttraumatic 25 psychiatrist. She's very upset and stressed about the
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1 event that took place, where she stated that shewas | 1 have received at the scene?

2 amost killed." 2 A. Correct.

3 So that was May 21<t, 2012, three days afterthe | 3 Q. Inyour report, you were critical of the fact

4 accident. 4 that she did not go to the hospital on the day of the

5 A. Okay. 5 accident.

6 Q. Andthen on June 8th, quote, "The patientisin | 6 A. Yeah. I'm wondering why -- with all of these

7 theclinic, till very distraught. Stated she cannot 7 problems she was having -- she was scared, her heart was

8 deep and that she has dreams about the car going into | 8 palpitating, she said her blood pressurerose, her toes

9 her office and she almost getting killed. Extensive | 9 werebroken -- she had insurance, go to somebody.
10 discussion with the patient about her symptoms, which 10 Q. So when you made that opinion, you were unaware
11 areconsistent with PTSD. | do agreewith apsychiatry 11 that there were paramedics on the scene and that she
12 evauation, aswell as apsychotherapy evaluation." 12 did--
13 Then on August 6th, 2012, quote, "The patientis 13 A. Oh, no. | knew -- shetold me, | think, that
14 intheclinic stating she isdoing better asfar asher 14 shewas seen by the fire department, if | recall, but
15 depression, but still having significant anxiety from 15 1'll check my report. But | obviously didn't put two
16 the accident that she had. And apparently shealsolost 16 and two together until now that there was a paramedic's
17 her business secondary to thisaccident. The patientis 17 report that | didn't receive.
18 to follow up with psychology and psychiatry as 18 So shegot help at the scene and then didn't
19 previoudy instructed." 19 follow up later on; but, for whatever reason, | think
20 So with that added context, doesthat change 20 shejust, with her toes, felt, Well, they're broken. |
21 your opinion insofar asit relates to that paragraph we 21 don't know if they're broken, but they're broken. 1'm
22 justread? 22 just saying| don't know. And she--1 don't know why
23 A. Absolutely. 23 shedidn't gotoan emergency room. It could have
24 Q. And how doesthat changeit? 24 been --1 canread the answer, | guess, intheEMT
25 A. She--therecords| don't have, but requested p5 report.

Page 82 Page 84

1 tohave, given thefact that shehad told methat she | 1 Q. But now you know she did go see her family

2 had seen Dr. Pineiro before -- well, before --it'slike | 2 doctor within three days?

3 2010, if I recall correctly -- 3 A. Yes

4 Q. Uh-huh. 4 Q. Andthat changesthings?

5 A. --thoserecordsclearly show that shesought |5 A. Yes

6 treatment from him, explained the accident, had PTSD | 6 Q. Youindicated too -- and | think if you looked

7 symptomsand depression, and wasn't going back towork. | 7 at Dr. Pineiro's report, that the rule-out PTSD lineis

8 So, yes, that's now consistent with what shesaw --she | 8 not only in the December 2012 report, but in every

9 hadtold Dr. Mortillaro. 9 subsequent report.
10 Q. Okay. Didyou get acopy of the EMT report? It 10 A. It carried through.
11  would have been dated May 18th, 2012. Thereportwas {11 Q. All right. What does "rule out” --
12 actually created by the fire department. 12 A. Why doesit say that?
13 A. Let'ssee. Yeah. 13 Q. Yeah. What doesit mean when adoctor putin --
14 Q. Youdo haveit? 14 and you've used the same thing. What does it mean "rule
15 A. l'vegot theLasVegas Metropolitan Department [15 out" certain, you know, whatever it is?
16 Traffic Accident Report. | don't have--that'snot 16 A. Weéll, it'ssimilar to diagnostic impressions.
17 what you'retalking about? 17 When you see diagnostic impressions from a physician,
18 Q. No. I'mtaking about fire department, the 18 they'resaying, At thistime, given what | know, here's
19 paramedic report. 19 my differential diagnoses. 1'm not -- you know, they
20 A. No, | don't havethat. 20 way they writeit, peoplethink, Oh, it isa myocardial
21 Q. Isthat something that would interest you? 21 infarction. Wdll, it may not turn out to be that, but
22 A. Absolutdly. 22 they'rethinkingit could bethis, it could bethat, it
23 Q. Okay. | see Mr. Goateswriting that down. I 23 could bethat.
24 assumeyou'll be seeing that. 24 Rule out, I'm imagining -- and you may have
25 So you don't know of any treatment shemight 25 asked him in hisdeposition -- he says, I'm not a
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1 psychiatrist. Heprobably saysto himself, | don't know | 1 behavior; for example, feigning an illness while captive

2 PTSD aswell asa psychiatrist or psychologist, butit | 2 of an enemy at wartime. Malingering should be strongly

3 lookslikeit tome, but I'm not trained likethat, so | 3 suspected if any combination of the following is noted:

4 |'mgoingtoput "ruleout." So conservative. 4 "1) Medicolegal context of presentation -- for

5 Q. Sois'"ruleout" just like an asterisk on a-- 5 example, theindividua is referred by an attorney to

6 it'slikea--thisisn't my diagnosis, but -- 6 theclinician for examination, or the individual

7 A. Yeah, but it lookslike -- 7 sdf-referswhilelitigation of criminal charges are

8 Q. --itlookslikeit. 8 pending.

9 A. That'swhat | do. Itlookslike. I'm not sure | 9 "2) Marked discrepancy between the individual's
10 about it. 10 claimed stress or disability and the objective findings
11 Q. Ismaingering adiagnosis? Wouldyou cal ita 11 and observations.

12 diagnosis? 12 "3) Lack of cooperation during the diagnostic

13 A. I mean,it'sintheDSM-5and 4. | mean, it's 13 evaluation and in complying with the prescribed

14 not apsychiatric diagnosis. Itismore of an 14 treatment regimen.

15 intention. It'snot a-- it'snot -- it's something 15 "4) The presence of anti-social personality

16 that you can do, but it'snot a psychiatric problem. 16 disorder. Malingering differs from factitious disorder

17 Q. Soitisinthe DSM-5? 17 inthat the motivation for symptom production and

18 A. | believeit'sbarely mentioned. 18 malingering is an external incentive, whereasin

19 Q. Wouldyoumind pulling it out? | aminterested 9 factitiousdisorder externa disorders are absent.

20 inseeing what it says. 20 Malingering is differentiated from conversion disorder

21 A. Okay. 21 and" somatic --

22 Q. DSM-5isfairly new, isn'tit? 22 A. Symptomsdisorders.

23 A. Yes 23 Q. --"symptom-related mental disorders by the

24 Q. DSM-4 has been around for along time? 24 intentional production of symptoms and by the obvious

25 A. Yes. Butthisthingisgetting some pretty bad 5 external incentives associated with it. Definite
Page 86 Page 88

1 press 1 evidence of feigning (such as clear evidence that loss

2 Q. Isitredly? 2 of function is present during the examination but not at

3 A. They have something like -- they'vemadesomany | 3 home) would suggest a diagnosis of factitious disorder

4 mistakes. And the numbersof what thesedisordersare, | 4 if theindividual's apparent aim isto assume the sick

5 | learned there must be six or seven pagesof errors. | 5 role, or malingering if it isto obtain an incentive

6 Q. Realy? They need to put out an edition. 6 such asmoney."

7 A. They'regoingtodoab.1,5.1. It'snot 7 And | read that because | don't have a copy, but

8 perfect. 8 I'll haveto get one. But now | have what | need.

9 Hereitis. Hereisthemalingering sectionat |9 A. Okay.

10 thebottomtohere. Andit'snotareally --it'sa 10 Q. Sotome, thislookslike kind of a definition
11 crappy section. It'snot -- it'sjust not psychiatry's 11 and not really a-- it doesn't provide guidance asto
12 areaof expertise. Psychologists do a much better job 12 factorsthat you would look at to diagnose someone; is
13 with this, but thisiswhat the DSM-5is. 13 that far?

14 Q. Sure. And thisisunder the subheading 14 A. Yes. It'sbarebones. It'saccurate, butit's
15 "Nonadherenceto Medical Treatment." It'son Page 726, 15 barebones.

16 andthecodeis, isV65.2 (Z76.5). I'mjustgoingto 16 Q. Okay. There'snot atest that you can

17 read this. 17 administer that would -- that has the aim of detecting
18 A. Sure 18 malingering, or isthere?

19 Q. "Theessential feature of malingering isthe 19 A. Oh, gosh, therearelotsnow. | can't -- there
20 intentional production of false or gross exaggerated 0 isn't ajournal articlein neuropsychology that comes
21 physical or psychological symptoms motivated by external 21 out that doesn't. | joke every timel open up one of my
22 incentives such as avoiding military duty, avoiding 2 peer-review journals. | ask myself, How many
23 waork, obtaining financial compensation, evading criminal 23 malingering test articles arethere going to be there?
24 prosecution, or obtaining drugs. Under some 24 Ten years ago, you barely saw anything. Then,
25 circumstances, malingering may represent adaptive 25 it just started. It just hasalife of itsown, like
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1 autism. You know, autism wasrare, and now oneout of | 1  of that.
2 58 people. Malingering articles, thousands; tests, | 2 Q. Okay. To beclear, although you believe, it's
3 lots. Thereare--it's--1 could goon. Yes, there's | 3 your opinion, that Maria Fernandez exaggerated her
4 many. | cantest for malingering of all sorts of 4 symptoms, you have not seen enough evidence or heard
5 things. 5 enough from her or gotten enough to be able to reach the
6 Q. Andtheseteststhat you mention, arethereany | 6 opinion that sheis malingering in this case?
7 that are done for their express purpose to test for 7 A. Absolutely right.
8 malingering? 8 Q. However, you reserve the right to reach that
9 A. Many. 9 conclusion based upon further information that may be
10 Q. Okay. What are some of the more well-recognized 10 provided to you?
11 or more reputable tests? 11 A. Yes
12 A. Okay, let'ssee. We'vegot Green, Dr. Green's 12 Q. And based on the discussions that you and | have
13 Word Memory Test; the Test of Memory Malingering; The 13 had, anumber of these factors that you have considered
14 Carb, C-a-r-b; the Portland Digit Recognition Test; Rey 14 might point towards or suggest malingering are no longer
15 15-Item Test. Oh, God. The Medical Symptom Validity 15 factors; isthat right?
16 Test; that'sanother Dr. Greenone. I'm --that's 16 A. Correct.
17 plenty that | can roll off the top of my head. 17 MR. PARRY: That'sal the questions | have. If
18 Q. Sure. Didyou ever -- 18 we could just get a copy of that for the court reporter,
19 A. AndtheMMPI-2hasdistinct malingering scales. 19 then that would be --
20 Q. Andthat was going to be one of my next 20 THE WITNESS: A copy of my -- yeah, the medical
21 questions. Thetest that you mention, isthat -- isthe 21 records. Donna-- we never let them out of the office.
22 express purpose to test for malingering, or isthat one 22 Donnawill do al that and get it to you. Just give
23 of the conclusions that can be drawn from certaintest 23  your card to her, and she'll have thisin a day or two
24 results? 24 toyou.
25 A. Never should you draw a conclusion that someone 25 MR. PARRY: Yeah, and | was going to suggest --
Page 90 Page 92
1 ismalingering from just onetest or just twotests, | 1 MR. GOATES: I just have one question, Doctor.
2 although thereareactual formulaswhereif aperson | 2 EXAMINATION
3 doespoorly on thesetwo teststhat the actual 3 BY MR.GOATES:
4 datistical probability of them feigning somethingor | 4 Q. With regards to your opinions, you're being paid
5 exaggerating or malingering purposely isX percent. | 5 for your time, not your opinions; correct?
6 But typically, we'reall told to -- and we all 6 A. Absolutely.
7 do-- wenever makethat diagnosisunlesstheres--you | 7 MR. GOATES: Thank you.
8 know, you've seen therecords, collateral records; | 8 (Exhibits 1 and 2 were marked for
9 you've hopefully seen the person or someoneinyour | 9 identification.)
10 field hasrecently seen the person and did avery 10 (The deposition concluded at 3:56 p.m.)
11 competent job that you can refer to. 11 -000-
12 Thetests, symptom validity testsasthey're 12
13 known, have been accomplished, that they'vefailed those [13
14 tests; that thereareall these symptom validity 14
15 indicatorswithin regular teststhat you can useto see 15
16 whether they'refeigning all sortsof thingsthat they 116
17 never, not in amillion years, knew that they were 17
18 feigning. 18
19 Sothere's-- so we never just make a diagnosis (19
20 of malingering based upon one symptom validity test. We 20
21 alwayslook at consistency between thetest resultsand 21
22 other test results; consistency between thetest results 22
23 and their presentation; consistency between thetest 23
24 resultsand how they livetheir life; consistency 24
25 between thetest resultsand the medical records. All 25
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CERTI FI CATE OF REPORTER

STATE OF NEVADA
COUNTY OF CLARK

I, Jean M Dahl berg, a duly conmm ssioned and |icensed
Court Reporter, Clark County, State of Nevada, do hereby
certify: That | reported the taking of the deposition
of the deponent, Lewis M Etcoff, Ph.D., A B.N,
commenci ng on Tuesday, June 23, 2015, at 2:09 p.m

That prior to being exam ned, the deponent was, by
me, duly sworn to testify to the truth. That |
thereafter transcribed ny said shorthand notes into
typewiting and that the typewitten transcript of said
deposition is a conplete, true and accurate
transcription of said shorthand notes.

| further certify that | amnot a relative or
enpl oyee of an attorney or counsel of any of the
parties, nor a relative or enployee of an attorney or
counsel involved in said action, nor a person
financially interested in the action.

I N WTNESS HERECF, | have hereunto set ny hand in ny
office in the County of Cark, State of Nevada, this
29th day of June, 2015.

JEAN M DAHLBERG RPR, CCR NO. 759, CSR 11715
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Miller v. Sisolak
1 3
1 DISTRICT COURT 1 | N D E X
2 CLARICCOUNTY: NEVADA 2 WITNESS EXAMINATION
4 ALEXANDER MILLER and STELLA ) 3 LEWIS M. ETCOFF. PH.D.. A.B.N.:
MILLER, ' ! sy SRS e
5 y ! 4 (BY MR. BENSON) 4
Plaintiff, ) 5
6
vs ))Case No. A-12-665098-C 6
.
ASHLEY SISOLA?(; DOES I through ) 7
8 X, inclusive and ROE BUSINESS ) 8
ENTITIES | through X, ) 9 EXHIBITS
9 inclusive, ) ..
) 10  Number Description Page
10 Defendants. ) ) 11  Ex.1 Internet Article 80
H MITSUI SUMITOI?/IO INSURANCE USA 12 EX' 2 Report 80
2 Ne ) ) 13  Ex.3 (Retained by Dr. Etcoff)
) 14 (To be marked when received)
13 Plaintiff, ) 15
V'Sl
14 ) 16
ASHLEY LAUREN SISOLAK; STEPHEN ) 17
15 SISOLAK; and DOES | through X, )
inclusive, ) 18
16
Defenda%ts. ) 19
g ) 20
19 DEPOSITION OF LEWIS M. ETCOFF, PH.D., A.B.N. 21
20 Taken on Monday, August 25, 2014 22
21 At 1:58 p.m.
22 At 8475 South Eastern Avenue, Suite 205 23
gi Las Vegas, Nevada 24
25 Reported by: Marnita J. Goddard, RPR, CCR No. 344 25
2 4
; APPEARANCES 1  (Upon inquiry by the reporter prior to the
3 FOR THE PLAINTIFFS: 2 commencement of the proceedings, Counsel present
4 JOSEPH L. BENSON, II, ESQ. 3 agreed to waive the reporter requirements as set
BENSON & BINGHAM 4 forth in NRCP 30(b)(4) or FRCP (b)(5), as
5 11441 Allerton Park Drive 5 applicable )
Suite 100 .
6 Las Vegas, Nevada 89135 6 LEWIS M. ETCOFF, PH.D., A.B.N.,
; FOR PLAINTIFF MITSUI SUMITOMO INSURANCE USA INC.: ! having been first duly sworn, was
o  LISAA TAYLOR, ESQ. - 8 examined and testified as follows:
ATTORNEY AT LAW 9 EXAMINATION
10 5664 North Rainbow Boulevard 10 BY MR. BENSON:
1 Las Vegas, Nevada 89130 11 Q. It's Dr. Lewis Etcoff; correct?
2 12 A ltis.
FOR THE DEFENDANTS: 13 Q. Fantastic. You have a Ph.D. in what, sir?
13 14 A. Clinical psychology.
ANDREW J. VAN NESS, ESQ.
14 ROGERS, MASTRANGELO, CARVALHO & MITCHELL 15 Q. And what does the A.B.N. stand for?
300 South Fourth Street 16 A. That | am a diplomat or board certified, in
15 Euitil 710 Nevada 89101 17  other words, by the American Board of Professional
1 Vo Tevada 18  Neuropsychology, and we use those initials, A.B.N.
17 19 Q. How long have you been practicing?
18 20 A. Since 1984.
P 21 Q. Has that been mostly in Nevada?
21 22 A. Completely in Nevada.
22 23 Q. And you've been licensed continuously since
> 24 19847
25 25 A. Yes.

Western Reporting Services, Inc.

1 (Pages 1 to 4)
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Miller v. Sisolak
5 7
1 Q. And what kind of practice do you primarily 1 A. Yes, thereis. | think taking a lien
2 run? | know you've been hired as an expert in this 2 essentially puts a physician or a psychologist or any
3 case, but what do you primarily do? 3 expertina conflicted position. Because if you
4 A. | do two different types of practices: a 4 accept a lien, you know that the only chance of you
5 clinical practice and a forensic practice. The 5  getting paid for the work you do is if the plaintiff
6  clinical practice typically involves evaluating 6  wins the case. And, as a result, unconsciously, if
7  children, doing assessments or testing, but no therapy, 7 not consciously, as a human being you will probably
8  orany kind of counseling. Most of the cases are 8  tend to side a little more with the plaintiff because
9  regarding whether -- if they're having trouble at 9  you know that you're not going to get paid unless that
10  school or is that because they have learning 10  person wins the case. Even if they do win the case,
11  disabilities or attentional problems or psychiatric 11 from my experience over 30 years, you are lucky if you
12 difficulties causing that. So that's probably -- 12 get paid 10 to 50 cents on the dollar. Because that
13 until recently, it was probably two-thirds of my 13 happens commonly. So | just decided a long time ago
14  practice. And now I've sort of really cut back onthe | 14  not to bother putting myself in a compromised ethical
15 clinical and see fewer clinical cases. 15  position. This way if | take a case, it doesn't
16 The other part of my practice is doing these 16  really matter what my opinion is because I'm doing
17 types of evaluations for either plaintiff or defense 17  what I'm doing and getting paid for my time.
18  attorneys, essentially just in the area of personal 18 Q. Right. When's the last time you did lien
19  injury, to see whether someone has emotional or 19  work?
20  cognitive changes as a result of an accident or an 20 A. Probably the early '90s.
21  incident. 21 Q. So you have been a lien provider, though?
22 Q. So currently you say that's about 25 percent 22 A. Two or three times.
23 now versus the 75 percent clinical? 23 Q. In 2014 how many times has the Rogers
24 A. It's switched around. It's probably -- | 24 Mastrangelo law firm hired you?
25  probably spend more time now on the forensic than on 25 A. 1don't know.
6 8
1 theclinical as | age and kind of try to do less work. 1 Q. Is it more than ten?
2 Q. Fair enough. Just for the record, forensic, 2 A. I really doubt it.
3 inyour view, means what? 3 Q. Canyou give me your best estimate?
4 A. Working as a consultant or an expert for an 4 A. Itwould be a guess. | could find out
5 insurance company or an attorney who retains me to 5  specifically.
6 take a look at a case they have. 6 Q. [I'll take a guess right now.
7 Q. Currently, can you give me an estimate as to 7 A. Probably less than five.
8  maybe how much plaintiffs' work you've done versus 8 Q. That's just in 2014; correct?
9  defendants'? 9 A. It'saguess. Yeah. I mean, I could find
10 A. Typically, | don't take liens and haven't 10  out the exact answer for you by just asking my office
11 for 20, 25 years. Soit's heavily retained by 11 manager.
12  defense. About 90 percent defense, 10 percent 12 Q. s there a particular firm in town that you
13  plaintiff. 13 work with more than others?
14 Q. The insinuation by that answer is that you 14 A. Not to my knowledge.
15  do plaintiffs' work, but you do it on lien work? 15 Q. Who is the last plaintiffs' firm that hired
16 A. No lien. If the plaintiffs retain me, 16  you?
17  they'll actually pay me for doing my evaluation. 17 A. The one that comes to mind is Kravitz,
18 Q. lunderstand. As a plaintiff, a plaintiffs' 18  Schnitzer, Johnson.
19  firm, they would just pay you just like they would pay 19 Q. You believe that's a plaintiffs' firm?
20  any other expert; right? 20 A. Yes. They do business litigation too. That
21 A. Correct. 21  was a plaintiff's case. | got a couple of plaintiff
22 Q. The distinguishment between lien and expert | 22  cases from that firm.
23 payment really has no reason -- there's not a reason 23 Q. When were you hired on that case?
24 for that, is there, in terms of why you maybe do more| 24 A. How long ago?
25  defense? 25 Q. Yes.
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1 A. Gosh. On the case I'm thinking about, two 1 neuropsychological evaluation. That was 11 hours
2 yearsago. Butit's been an ongoing case. So I've 2 and-- 11 and a half hours. That was billed in
3 been doing work throughout the two years. 3 November of 2013.
4 Q. Can we agree that most of your work is done 4 Q. So have you stated all of your hours on this
5  for the defense? 5 caseso far?
6 A. Yes, we can. 6 A. Except for studying for today, yes.
7 Q. There's not really a reason why it's 7 Q. How many hours did you study for today?
8  defense, in your view, because you get expert fees; 8 A. Four.
9  correct? 9 Q. As part of your preparation today, what did
10 A. My view is that most personal injury 10 youdo?
11  attorneys don't want to put out the money to hire 11 A. 1read my report. | looked through all of
12 experts unless they know they have a slam dunk case. | 12  my data, the psychological tests | administered. |
13  When there is a slam dunk case, they'll pay me. But 13  read through all of the newest records that | got just
14  ifit's a case that isn't such a hot case for them or 14  recently from Dr. Fazzini. | read through
15  they can't see that it's going to be a big case, 15  Dr. Fazzini's records. | looked through my billing
16  they'll get someone who will accept a lien. 16 and I looked at the photographs from the accident and
17 Q. Isee. How much do you charge? 17  acouple of Dr. Hibbard's reports.
18 A. 1think I charge like $360 an hour for my 18 Q. I think that was referenced somewhere when
19  work. | have associates who I charge $265 an hour who 19  you sent a letter to their office that you had
20  do some of what you see in front of you, organizeand | 20  reviewed the Plaintiff's Third Supplement List of
21 review records. 21 Witnesses and Documents; is that correct?
22 Q. Understood. In this case, you were asked to 22 A. There's not much to review.
23 review and do an IME for Alexander Miller; is that 23 Q. What was in that third supplement?
24 correct? 24 A. That's probably in here. Besides that stuff
25 A. Yes. 25  where you say who is going to be testifying, which |
10 12
1 Q. | believe his wife as well, or no? 1  don'treally spend much time looking at, there was
2 A. No. 2 some evaluation from Dr. Hibbard, Dr. Fazzini reports,
3 Q. Just Alex. Okay. 3 Ithinkan MRI report. There was -- oh, gosh,
4 Approximately how many hours did you bill on 4 Terrence Dineen's report. | read that today.
5  that case so far? 5 Q. So that kind of includes what you reviewed,
6 A. I'd have to look it up. Let's see. Inthe 6 then, as far as the third supplement; correct?
7  early part of 2014, | billed for my time 28.25 hours 7 A. Yes.
8 and my staff 32.25 hours in sorting, organizing, 8 Q. The admonitions we normally give, are you
9  reviewing records, and some of my staff members helped 9  comfortable with waiving those? | kind of jumped into
10  me test Mr. Miller. 10  things.
11 Q. Okay. 11 A. Waive.
12 A. | have more. 12 Q. How many times have you had your deposition
13 Q. Go ahead. 13  taken?
14 A. In May | had a telephone consultation with 14 A. Couple hundred.
15  Mr. Ira Spector, who is a rehab counselor. | spent 15 Q. That's fair, then. We'll skip those.
16  half an hour talking to him. Then in June of this 16 A. Unless something has changed.
17  year, | received new records regarding the case, 17 Q. | think we're fine there.
18  vocational report, medical reports, a new report from 18 So you were asked in this case to, | guess,
19  Dr. Hibbard. And I spent a total of five hours. That 19  do arecords review and also do a clinical evaluation
20  was abill of $2,042.75. 20  with Mr. Miller; correct?
21 Q. We can all do the math, I guess. But that's 21 A. Forensic evaluation. Different than a
22 pretty much the hours that you have in this? 22 clinical evaluation.
23 A. And previous to doing the evaluation, | also 23 Q. So one was in person and one was more of a
24 was asked to look at Dr. Hibbard's first evaluation of 24 records review; right?
25  Mr. Miller as a consultant before | did a forensic 25 A. Yes.
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1 Q. When you were asked to do the records review 1 Q. Here's the thing. You're testifying that
2 side of it, was there anything in your review that 2 that was a significant finding for you; correct?
3 struck you that Mr. Miller was a malingerer? 3 A. Itwas. Butnot as significant as the
4 A. No. 4 testing. But it was consistent with his exaggerated
5 Q. Soitwasn't until you actually did testing 5 memory disturbances.
6  that you came up with that conclusion? 6 Q. Do you believe that plaintiffs actually know
7 A. Yes. 7 how fast other cars are moving?
8 Q. Aside from being a malingerer, you also kind 8 A. No. Butyou can usually -- | assume that
9  of stated that he feigned some of the results; is that 9  they know if they've been hit at 40 miles an hour
10  correct? 10  wversus 10 or 5 or 60 miles an hour. | think any human
11 A. The malingering is the cognitive part, that 11  being with a modicum of intelligence could guess
12 he was making memory -- he was trying to perform worge 12  within range like that.
13 on memory tests than he should have been performing. 13 Q. Was it the difference in range or was it the
14 Soon tests that are specifically designed to catch 14  fact that he told two different stories that was
15  and differentiate between people who are giving 15  significant to you?
16  solidly optimal effort and those who are not giving -- 16 A. 1think it was the difference between the
17  well, they are giving good effort, but they're giving 17  actual hit of the car into his versus what he told
18  good effort to make themselves appear as if they have 18  people who he had seen as physicians or providers,
19  problems. Consistently he made an impression on those| 19  that it was so much greater.
20  tests where his test results indicated that he was 20 Q. Is it your understanding that he saw the
21  trying to do worse to show me that he had memory 21  impact?
22 problems. 22 A. No. He was in the car. He felt the impact.
23 Q. So anything other than -- I guess except for 23 Q. When you did your evaluation with the
24 the testing that you did, per se, was there anything 24 records, did you end up doing any conclusions or
25 in the records that you read through that indicated 25  [letters to defense counsel about your review of that?
14 16
1 that there was inconsistencies in him being a 1 A. My records review was more so looking over
2 historian or anything that he told to his medical 2 Dr. Hibbard's work. And, yes, I did -- | was asked to
3 providers? 3 prepare potential deposition questions for Dr. Hibbard
4 A. | think when | was reviewing some of it 4 based upon the enormous number of mistakes she made in
5 today, it occurred to me that he exaggerated the two 5  administering and scoring and interpreting the tests
6  providers who he saw for treatment the speed at whic 6  she gave to your client.
7  the vehicle he was a passenger in was struck. | think 7 Q. Gotit. Speaking of scoring, do you score
8  twice he said the vehicle was struck at 45 miles an 8  your own stuff?
9 hour, and to another doctor he said the vehicle was 9 A. ldo.
10  struck at 60 miles an hour. Clearly, he knew that 10 Q. You have a staff, though; correct?
11 wasn't the case. 11 A. ldo.
12 Q. Do you remember where in the records that 12 Q. Do they also score stuff for you?
13  you're referring to that? 13 A. They do. Sometimes computers score.
14 A. 1 could find it. 14  Depends upon the test.
15 Q. Sure. 15 Q. Inthis case I think that your report was
16 A. 1think. Or could I? 16  signed by yourself as well as another person?
17 Q. Are you referencing your report? 17 A. Dr. Gunther, I'm guessing.
18 A. It will take me five or ten minutes to find 18 Q. How many people work for you?
19 it. If you want me to do it at a break or something 19 A. Currently | have three associates, part
20  like that, I could. It was probably in the records I 20  time. | have Dr. Karen Kampfer, who works as a school
21  reviewed and who he spoke to. It would probably be| 21  psychologist. She works for me 20 hours a week. She
22  easier to get on the computer -- not that | could do 22 was one of the first people | had ever employed back
23  this-- and look for, like, 45 miles an hour. It 23 inthe 1990s to do this. So she's got years and years
24 would come up in the report. But we can do that if 24 of experience. | have a predoctoral intern, Bethany
25  you'd like. 25  Ghali, G-H-A-L-1, who is a licensed clinical social
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1  worker and just completed her dissertation for her 1 did.
2 doctorate in psychology at Capella University. She 2 A. She administered the California Verbal
3 works full time, and | supervise her. 1 just took on 3 Learning Test. The personality tests are taken by the
4 avery part-time person, a retired school psychologist 4 person themself. Whoever gives it to them just gives
5  who is working nine hours a week and who will be doing 5  them the directions. The Stroop, S-T-R-O-O-P, Color
6  forensic records reviews. Her name is Melinda Hauret, 6  and Word Test was administered by her. The Test of
7  H-A-U-R-E-T. She was one of the supervisors of school 7  Memory Malingering was administered by her. The
8  psychologists in the Clark County School District. 8  WAIS-1V, Wechsler Adult Intelligence Scale, Fourth
9  And I have an office manager. 9  Edition, was administered by Ms. Ghali. My doctoral
10 Q. Fantastic. Looking at this report that you 10  intern administered the Woodcock-Johnson-111 Tests of
11  did, it's roughly 60 pages or so -- the actual report 11 Achievement. And the other tests | administered.
12 I think is more in the -- 27 pages, but the full thing 12 Q. How long did your IME last with Mr. Miller?
13 | think was many pages. 13 A. It was over two days. So give or take six
14 A. Yes, it was. 14 hours aday. Probably around 12 hours.
15 Q. | see Karen Kampfer's name is signed on 15 Q. s that typically how you administer tests
16  this. What did she do as part of the preparation of 16  inyour clinical practice?
17  your report? 17 A. Clinical practice, typically I get
18 A. Karen Kampfer -- | can't tell you exactly 18  everything done in one day, especially if they're
19  what she did on this. She did some of the testing. 19  kids. They've lived fewer years and there's less to
20  She probably -- I can find out. She may have sat in 20  talk about. Even the teenagers I can usually start at
21 onmy interviews. | think I had like 32 pages -- 21  about 8:45 and be done at around 3:30.
22 yeah, she was in on the interview. | always have two 22 Q. So I'm clear, the testing itself, though,
23 people in the interview with me, me and someone else.| 23  how long does the testing itself take out of the
24 The reason | do that is because I fully realize I am 24 12 hours that you saw Mr. Miller?
25  not perfect. When I'm asking questions and taking 25 A. | would say -- let me see what the billing
18 20
1 notes, I'm not going to be perfect. | may not exactly 1 says. I'mgoing to guess it's six, seven hours.
2 understand how people answer me or be able to keepup 2  Let's see. | would say the testing was about six, six
3 withit, so | have a second person taking notes 3 andahalf hours. On top of that you have to score
4 sometimes or just listening. Usually taking notes. 4 the tests and interpret them. But the actual
5  And when I then dictate the part of my evaluation that 5  administration, six to seven hours.
6 is the interview of the person I've seen, the person 6 Q. And it's fair to say that the tests that
7 who was in the room reads what | said and comparesnly 7  Karen did -- one, two, three, four, five, six --
8  recollection or the words | thought | heard to what he 8  roughly six of those tests -- how many total tests
9  orshe heard, and then we talk about whether | heard 9  weregiven?
10 it correctly or not. So it allows for greater 10 A. Thirteen.
11  validity and accuracy. 11 Q. So we can reasonably assume the 13 tests
12 Q. Do you know whether Karen Kampfer is 12 were done in that six and a half hours, roughly?
13  expected to testify in this case? 13 A. Some of it, like the two intelligence tests,
14 A. No. | am the expert. 14  take about two and a half hours. But they're not
15 Q. So that we're clear, what did you do 15  hours that we do anything. The person is sitting in a
16  specifically and what did she do on this case? She 16 room filling in the tests.
17  satin on the interview. 17 Q. Interms of the malingering tests, are there
18 A. Yes. So | interviewed pretty much all of 18  any tests that you performed to do that or was that
19  the questions. She may have asked a question or two. | 19  all done by Karen?
20  Buttypically she doesn't. It looks at least three 20 A. 1did the -- trying to think. There were
21 hours of interviews. | interviewed his wife. Then 21 malingering indicators on the personality tests, the
22 there were a lot of tests that we gave. So | will go 22 MMPI-2-RF and the MMPI-2. | did a lot of the motor
23 through the tests and tell you who did what, if that's 23 tests, but there were no malingering tests within
24 what you're interested in. 24 there. She did the Test of Memory Malingering, the
25 Q. Actually, if you could just tell me what she 25  CVLT, and the -- one of the subtests from the CVLT and
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1 the Reliable Digital Span that comes off of the 1Q 1  articulate and expressive. So if one really has brain
2 test. She administered those. 2 damage, one's speech doesn't change subject to
3 Q. So she did the majority of the malingering 3 subject. So he wanted to talk about stuff that he
4 tests; correct? 4 wanted to tell me about. About his career, he sounded
5 A. Yes. 5 like a disc jockey with that mellifluous voice. He
6 Q. You relied on her data; correct? 6 had no word finding problems. He was just normal as
7 A. Yes, | did. 7  canbe. But when he was talking about how the
8 Q. Are these objective or subjective tests? 8  accident bothered him, he would be slower. That's a
9 A. Obijective. 9  common sign of someone trying to look impaired.
10 Q. Completely? 10 Q. Aren't there different types of brain
11 A. As complete as they can be. | mean, there's 11 damage?
12 literature on them and norms. Yeah, they're 12 A. Yep.
13  objective. 13 Q. And they have different types of symptoms;
14 Q. And you are aware that Dr. Hibbard did the 14 correct?
15  same tests; is that correct? 15 A. Yes.
16 A. 1 wouldn't say she did the same tests. But 16 Q. What is your understanding, if any, of what
17 wedid a lot that overlapped. No two 17  his diagnosis is in terms of the medical side of his
18  neuropsychologists, if you look at their test 18  brain damage?
19  batteries, does the exact same battery of tests. But 19 A. Well, until recently, when there were
20  sheand I did many of the same tests. 20  medical records showing that he has some MRI problems
21 Q. If they are so objective, why redo them? 21  that were recent, | saw nothing in his medical records
22 A. Well, if I don't do them, | would not be 22 suggesting that there was anything wrong with his
23  following the standards and practices of forensic 23 brain. At worst someone said, oh, maybe he had a
24 neuropsychology. 24 postconcussion syndrome. And there is enormous
25 Q. Which says? 25 research on postconcussion syndrome that shows that
22 24
1 A. That you have to try to see whether someone 1 there should be no neuropsychological abnormalities
2 is malingering in a case that is a legal case. 2 after ayear. Well, a year, after several weeks they
3 Q. But doesn't that require some subjective 3 goaway. So if you retest or test someone a year out,
4 part -- on your part? 4 they will be normal on all the neuropsychological
5 A. I've been doing this for a long time. | can 5 tests. If they are not, it's not because their brain
6 watch a person and tell on a subjective level, not on 6 isn't working well. It's because there's some other
7 atest level, whether they are giving their best 7 motivation or stresses in their lives, such anxiety,
8  effort or whether they're attempting to look like 8  depression, drugs they're being given that cause them
9  they're in more pain than they are really in. Having 9  to perform poorly.
10  any number of symptoms that they want me to believe| 10 Q. Did you review some records at some point
11  they're having. So there is a subjective component. 11  that have changed your mind or enlightened you to his
12 Interms of the tests themselves, those are objective 12 traumatic brain injury diagnosis?
13  signs of effort to look as if one has problems that 13 A. No.
14  one doesn't. 14 MR. VAN NESS: Object as to form.
15 Q. Did you remember when you were -- but you 15 THE WITNESS: He doesn't have a brain injury
16  didn't sit through the malingering side. So as far as 16  from this accident. What really is the cause of his
17  you are concerned, what tests required your subjective| 17  problems is that he got fired from a very prestigious
18  impressions? 18  identity -- prestigious high-paying position in the
19 A. Even in my interview | could talk to him and 19  music industry that his identity was very closely tied
20  see from being a clinical psychologist when he spoke | 20  with. That has caused him definite psychiatric and
21  about his -- the problems he has from the accident, 21  psychological problems. This car accident didn't
22 his voice -- he would stutter. He would speak more 22 really do anything to him.
23 slowly. He put on a way of speech that was completely 23 Q. (BY MR. BENSON) Why was he fired?
24 different than when | asked him about his job as a 24 A. ldon'tknow. You'd have to talk to his
25  bigshot in the music industry when he was voluble and 25  boss.
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1 Q. You've just given testimony here as to your 1 Q. Soyou've given a list here that is fairly

2 opinion, that he didn't have brain damage, it was 2 exhaustive of the records that you reviewed and the

3 because of him being fired, but you don't know the 3 depositions you reviewed; correct?

4 reason for him being fired? 4 A. Yes.

5 A. Right. But | know he doesn't have brain 5 Q. Then on page 2 of your report you indicate

6  damage from this accident. So it couldn't be that. 6  that you are going to remain objective and neutral

7  That's my opinion. 7 during this evaluation; correct?

8 Q. Did you do most of the interview? 8 A. Yes.

9 A. Allof it. 9 Q. You mention in this educational history on
10 Q. How do you document your conversations with 10  page 3 that he recalled taking his PSATSs but not his
11  apotential -- I guess not really a client but a 11  SATs. Thenyou put a note in here. This is likely an
12 potential patient or, in this case, an adverse 12  inaccurate recollection on his part.

13 witness? 13 A. What was unlikely was that they weren't

14 A. Not an adverse witness. Just a person I'm 14  offered.

15  evaluating. 15 Q. Isee. Okay.

16 Q. Well, okay. We can agree to disagree on 16 A. | think the SATSs -- if he took his PSATS,

17  that. 17  I've never heard of SATs not being offered. And |

18 A. I'mright. More than anyone I've ever met, 18  said that's probably unlikely to be correct.

19  having reviewed so many other people's, | take 19 Q. When do the PSATSs start?

20  voluminous notes that you can read, | hope, and it 20 A. ldon't know.

21  sort of tells you exactly what | asked and what they 21 Q. Do you know when the SATS started?

22 said. Then you can compare what | asked and said to| 22 A. No.

23 what's in the report and figure out whether -- 23 Q. How do you know it's likely inaccurate,

24 Q. Gotit. Soyou have approximately, | don't 24 then?

25  know, half a ream of notes there. Is that a fair 25 A. Because | took the PSATs and SATs and I'm
26 28

1 statement? 1  older than him.

2 A. 32 handwritten pages. 2 Q. Where did you go to school?

3 Q. Idon't think we've got a copy of your file. 3 A. Randolph High School in Randolph,

4 Idon't know if we've requested it or not. Is that 4 Massachusetts.

5  something we can get? 5 Q. So you took a history; correct?

6 A. Yes. I'll have my office manager give you 6 A. Yes.

7  the notes. You probably don't want all of the records 7 Q. During that history -- | mean, you've got a

8  you already have. 8 lot of pages here of history. You go into his

9 Q. Just your notes would be great. | know, 9  occupational history. You cover primarily mostly his
10  looking through your report, there are a ton of 10  employment.

11  quotations. That was my next question. Do you 11 A. We talked a lot about his employment

12 record -- 12 history.

13 A. Yes. 13 Q. Marital history.

14 Q. Youdo. And where would those tapes be? 14 A. Marital history. It's the same type of

15 A. Oh, no, I record little quote marks. No, | 15 interview | do with everybody.

16  don'tever record. Unless someone is recording me, 1| 16 Q. What's your goal when you are taking a

17  don'trecord. It would be enormously time consuming 17 history like this?

18 toreconstruct everything. That's why | have a second 18 A. Getting to know someone, trying to figure

19  person in the room. 19  out what they're like, personality characteristics,

20 Q. So we've got to rely on your notes, then, as 20  seeing how accurate they are, comparing what they tell
21  opposed to actual audio recordings? 21 me to the collateral records that substantiate or

22 A. Correct. 22 don't substantiate what they tell me. Just basically
23 Q. So going to your report, if we can, you just 23 getting to know them.

24 did one report for Alexander Miller; is that correct? 24 Q. Behaviorally you looked at Mr. Miller and
25 A. Yes. 25  was there anything behaviorally that he showed signs
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1  of that you found uncharacteristic? 1 Q. Let's kind of go through a few of these
2 A. Besides the difference in how he spoke about 2 tests that you did. The TOMM test --
3 his perceived subject accident-related symptoms and 3 A. Uh-huh.
4 how he spoke when he was talking about things he loved 4 Q. --is that something that you administered?
5 totalk about to tell you about his job, his 5 A. That was administered by Dr. Kampfer.
6  occupation, his profession, no, nothing else. He was 6 Q. Inthat test, basically we got some results
7 averynice man. A gentleman. Respectful. 7 from three trials; is that right?
8  Cooperative. Easy to talk to. As was his wife. 8 A. Yes.
9 Q. Did you find him intelligent? 9 Q. Can you explain to us basically what a trial
10 A. Yes. 10  means?
11 Q. You said here his eye contact was 11 A. The person would be shown pictures of common
12  appropriate. Seated posture was relaxed. No visible 12  objects, one after another, every three seconds. And
13  manifestation of pain. 13  following 50 such pictures, the person would be shown
14 A. Correct. 14  two pictures, 50 different pages containing two
15 Q. Apparently you go by facial grimacing to 15  pictures on the page. One would be what they already
16  notice that? 16  saw. One would be something that they never saw. We
17 A. Facial grimacing, a lot of fidgetiness, 17 would ask them to point to or tell us which picture
18  restlessness, getting up, how he sits and gets up out 18 they saw. You do that first, when they're first
19  of a chair, how he walks, whether he says, "I'm in a 19 learning it, and then you do it right -- you give the
20  lot of pain" or "Ah." Verbal or nonverbal signs of 20  testasecond time. You ask them a second time to do
21  pain that everybody who is human would manifest if 21  itagain. And then 20 minutes later you don't give it
22 they were in pain. 22 tothem again but you ask them to try to remember
23 Q. And he was respectful to you? 23 which of the two pictures we're showing you you saw
24 A. Yes. 24 previously, previously twice.
25 Q. You mention on page 13 here -- says, 25 Q. That's something that whoever is giving the
30 32
1  "Mr. Miller was personable and rapport was easily 1  test, they're the ones who control the speed; correct?
2 established. His attitude towards my staff was 2 A. Yes.
3 respectful. He appeared comfortable working with me 3 Q. You are stating that the policy should be
4 and my staff, although his emotional expression struck| 4 every three seconds that they show that; right?
5 measshallow." What do you mean by that? 5 A. Yes.
6 A. Well, if you're sad, you can really be sad, 6 Q. So when she's doing this test, is she
7 orif you're happy, you can really be happy and look 7 manually scoring this, then?
8 it. Hedidn't have that kind of affect of typically 8 A. Yes.
9  where he really looked whatever he was saying he was| 9 Q. And those results would be where?
10  feeling, except once when he cried when he was talking 10 A. Right here in the book.
11  about getting fired. That was the most poignant part 11 Q. Isthat part of your written notes or is
12 of the interview, talking about getting fired and how 12 that some other section?
13  terrible that was for him. In that he was not 13 A. That's part of the raw test data. If you
14 emotionally shallow. It was as if he was experiencing| 14  want that, if you have an expert -- like if
15 itagain. 15 Dr. Hibbard is going to be your expert, | would be
16 Q. A big part of your work is pediatrics, or 16  more than happy to send all of the psychological test
17 used to be? 17  data to her as she sent to me.
18 A. Still. Notasmuch. Yes, it has been. 18 Q. Fair enough. We'll probably want to get
19 Q. s it fair to say that your range goes from 19  that from you.
20  pediatric to adults? 20 So that I'm clear here, the test results
21 A. Yes. That's fair. 21  that you have put in your report here were less than
22 Q. You kind of go through some of the 22 39 on Trial 1, less than 49, and then less than 49 on
23 neuropsychological test results. They start on 23 Trial 3; is that correct?
24 page 13. 24 A. Yes. | could give you the exact scores on
25 A. Yes. 25  each trial, which | probably put in there.
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1 Q. I'msorry. Ithink that's the standard that 1 Q. Did Dr. Hibbard administer the same tests?
2 ljustread to you. 2 A. | believe she did.
3 A. Yes. 3 Q. How did you guys get such different results?
4 Q. The actual scores, according to page 13, 4 A. He tried harder for her. That's the only
5 were 33,44, and 46. 5  explanation.
6 A. Yes. 6 Q. Do you know what the ranges were that -- of
7 Q. I think on the third one, that fell into the 7 the testing that she did?
8 normal range? 8 A. I'd have to look it up. | don't know it
9 A. ltdid. 9  offhand.
10 Q. Can you give me the ranges, where they cut 10 Q. Isthere any -- to do all these tests within
11  off, so we can evaluate what -- 11 asix-hour period, I mean, from an outsider, seems
12 A. Forty-five for Trials 2 and 3. There's been 12 brutal. Isthere any scientific background that would
13 more recent research, which | noted -- the author is 13  show that maybe you won't get the best results by
14  Stenclik, et al., 2013 developed norms also for the 14 cramming it all in one session?
15 TOMM, Trial 1. 15 A. Some people do it in one session. | don't.
16 Q. How off do you have to be before it's 16  Because -- especially when people are coming out of
17  significant to you? 17  town. ltishard. It's hard for us. I'm tired after
18 A. You have to be under 45 on Trials 2 and 3. 18  doing a full day. So I try to break it out over two
19  On Trial 1, less than 39. 19  sessions so that it isn't as anxiety producing or as
20 Q. Then that's when it starts making -- it's 20  difficult for people. Some people do it all in one
21  clear to you that -- 21  day. Some people do it over three days. It just
22 A. Yes. The lower it is the more they're 22 depends upon their philosophy or where they work and
23  obviously not trying to -- they're telling you things 23 how many hours they can allocate to any one person.
24 they know to be false. This was just within the range| 24 Q. You mention here in your conclusions -- it
25  of being significant. Not way into the range. 25 says, "His test result is clearly indicative of
34 36
1 Q. Some people that you've tested have scored 1  feigned auditory-verbal memory dysfunction."
2 aslow as what? 2 Is that the right adjective? It's clearly
3 A. I've had people score as low as 20 out of 50 3 indicative?
4 correct. It's rare, but it happens. 4 A. Well, on the CVLT, yes.
5 Q. And that's just a straight loser right 5 Q. I'msorry. I switched gears here. We're
6 there? You know right away they're lying? 6 now on the CVLT?
7 A. Straight loser. 7 A. We're on the other test, yes.
8 Q. So there is a range, though, that -- is 8 Q. Let'sgo back up. Mr. Miller's test
9  there a margin of error in here? 9  results -- going back to the TOMM. "Mr. Miller's test
10 A. lcan't-- you know what? | don't know if 10  results on the TOMM indicate that he was purposely
11 there's a specific margin of error. We use cut 11 performing worse than he could have in order to
12  scores. There are times when a score of 43 or 44, 12 impress his examiners that he has memory disturbance.”
13  although it suggests the person is malingering, I'll 13 So you made that conclusion just based on
14 look at the rest of the data and say you know what? 14  these numbers; is that correct?
15  I'mnot going to call that person a malingerer based 15 A. | made that conclusion based on everything
16  upon one cut score that was off. So | won't do that. 16  together.
17  The only time I'll call someone malingering is when 17 Q. But he was normal in his third trial;
18 they have several -- three, four, five -- test results 18  correct?
19 thatare in that range. | don't rely on just one 19 A. Yes.
20  test. 20 Q. Yetyou still feel like he was trying to
21 Q. Did you feel like you needed to retest this 21  impress you?
22 part or these three parts or you felt like these were 22 A. That statement is based upon not only his
23 good scores? 23 TOMM results but all of the other test results in this
24 A. Yes. | mean, | didn't retest anything. | 24 section of the report. Had he just taken the TOMM and
25  mean, they were all good scores. 25  had I not administered any of the other tests in this
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1  section, | wouldn't have said that. | would have said 1 Thousands of people have been taking this
2 that it appears he may not have given his best effort. 2 testand they find that people who can't -- who tell
3 Q. The California Verbal Learning Test is 3 you fewer than 14 of the 16 words are not -- are
4 another test, CVLT. Can we call it that? 4 purposely not telling you all that they know. So when
5 A. Yes, CVLT. 5  you get down to ten, that's a very rare event. After
6 Q. He scored a 14 out of 16? 6  you've heard something five times and you've practiced
7 A. No, that's the cut score for whether someone 7 i, it's hard to not have remembered the word "cat,"
8 s feigning memory disturbance or not. Anythingunder 8  for example.
9  1l4disindicative of feigned memory disturbance. His 9 Q. Are they basic words like "cat"?
10  score was well below that. 10 A. Uh-huh.
11 Q. What was his score? 11 Q. Do you know the words that you used with
12 A. I'vegotto look itup. I'm-- | think it 12 him?
13  was 10 out of 16. But | want to really be accurate, 13 A. Uh-huh.
14  which means | have to find it. Not that. Not that. 14 Q. What were they?
15  Hereitis. It's 10 out of 16. 15 MR. VAN NESS: Are you trying to get his raw
16 Q. Can you just explain to me like you did with 16  data?
17  the other tests how this one is performed? 17 Q. (BY MR. BENSON) I'm just curious.
18 A. Well, a person is given a set of 16 words 18 A. I'm going to give you a couple of the words.
19  five times in a row and then asked after each -- it's 19  1don't want to tell you the whole list because this
20  amemory test battery. It's really not a test 20 s sort of copyrighted material. And if you guys go
21 specifically designed for malingering. It's just that 21 outand tell your clients, hey, when you get this
22 the research has shown that the part of this test 22 test, here's some of the words on it, it screws up
23 that's sensitive to malingering is the part he failed. 23 psychology in a big way.
24 So I'll give you 16 words. After each 24 So there are clothing and fruit and tools.
25 trial, you tell me as many of them as you can recall. 25 Q. Talking about like hammer?
38 40
1  And we just keep going over it. | do it a second 1 A. Yeah.
2 time, you do it a second time. Third time, third 2 Q. Or are they more complicated than that?
3 time. Fourth time, fourth time. Fifth time, fifth 3 A. No. No.
4 time. Add up all the words and I get a scaled score, 4 Q. I canimagine if you gave a hard word,
5 ascore that compares you to your age and education 5  right, that would be harder to remember?
6 matched peer group. Then there is a short delay. 6 A. They're common words that people with no
7  Then there is a second list of words called List B, 7  education should be able to remember.
8  whichis all new lit words. Then I ask you after | 8 Q. So he got 10 out of 16 on that?
9 tell you List B, what do you remember of List B? So 9 A. On that last long delay cued recall
10 that sort of gets you off track a little. Then | say, 10  component.
11 hey, let's go back to List A that we did five times. 11 Q. What about the research that females do
12 Tell me all of the words that you remember without 12 better on that test?
13  cues from me. And that person just says | remember | 13 A. I'm not familiar with that. On which test?
14  da, da, da, da, da, da, da, this many words. Andthen| 14 Q. Onthe CVLT.
15 20 minutes later | ask them for -- right afterwards | 15 A. The CVLT 1or2? | am unfamiliar with the
16  will actually say, I'm going to give you a hint. I'm 16  research. Though I could read an article, if you have
17  going to tell you to tell me all the words that were 17  one in mind, and give you my opinion.
18 animals -- I'm making that up -- and you would just 18 Q. I just printed something off the internet.
19  say, oh, animals, and that's a cue. And you would try| 19  Obviously it's not super science.
20  toremember all the animals to see whether when you| 20  Memorylossonline.com. It's done by Catherine Myers,
21  are cued your performance improves. We do the samg 21 which is also copyrighted by her book “Memory Loss and
22 thing 20 minutes later. At the very end of the test, 22 the Brain."
23 I read a list of something like 50, 60 words off, and 23 We'll attach this as Exhibit 1.
24 1askyou, if the word was on the list, say yes. If 24 Says here that overall women tend to perform
25 it's a word that wasn't on the list, say no. 25 better than men on the CVLT, especially in their
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1  ability to make use of category information. 1 testing?
2 | found that actually on other Web sites 2 A. 1 don't believe so. He was sort of reticent
3 too. Your testimony is that you don't see a 3 to take these medicines as he said to me and hadn't
4 distinguishing fact between male and female? 4 been taking them as prescribed for a while and then
5 A. Well, there are norms for males and females. 5  decided to. I can't remember. 1 can try to look it
6  Inother words, if a woman takes this test, | go to 6 up.
7  the female norms and see whether her scores are 7 Q. Isthere any research for someone who might
8 indicative of normal performance for females in a 8  be taking medication how that affects the test scores?
9  certain age group or not. So, no, | don't know the 9 A. He was on a very low dosage of Aricept,
10  research on each of the different indices on this 10 5 milligrams. He can't tell if it's helping. I'd
11  test. Butthat doesn't surprise me. Women do better | 11  have to read it more carefully. | don't know if he
12  than men at a lot of stuff. 12 took the Aricept that day.
13 Q. So on this test, you're basically really 13 Q. Wouldn't you want to get a baseline, | mean,
14  testing his memory? Is that all you are testing? 14  with someone like this, to really truly test them?
15 A. Yes. 15  Like no medication and then test them?
16 Q. What medications was he on when you took 16 A. If the world worked that way, sure.
17 thistest? 17  Sometimes | do that with ADHD kids. I'll have them
18 A. 1don't remember him being on much of 18 not -- I'll have them come in, mom and dad bring the
19  anything. He was on Adderall, is all | think he told 19  pill, I test them in the morning without the medicine
20  me he was taking. 20  and see how inattentive or impulsive they are. Then |
21 Q. What is Adderall? 21  have them take the medication over lunch and then do
22 A. It's a psychostimulant used to treat ADHD. 22 similar tests, measuring similar skills in the
23 Q. How does that affect someone who is 23  afternoon to measure whether the pill has improved
24 taking -- 24 their motor speed or memory functioning or attention
25 A. It would improve his memory. 25  and concentration. Handwriting. It does a lot of
42 44
1 Q. Itshould improve it? 1 different things.
2 A. Oh, yeah. 2 Q. Inthis case, you could have done that too;
3 Q. Butyou don't know whether or not he took 3 correct?
4 it? Wouldn't it be important to know that prior to 4 A. Isuppose I could have told him -- well, |
5  doing your testing? 5  could have suggested don't take any medication until |
6 A. 1 believe I asked him, and he told me he 6  seeyou and then if you want your medication later, go
7  tookit. 7  ahead. Butin forensic cases, | usually don't tell
8 Q. How much was he taking? 8  people not to take their medications.
9 A. | think he takes 10 milligrams. It would be 9 Q. Are you allowed to tell people not to take
10  inmy report. That was my recollection. That's a 10  their medications?
11  normal dosage. 11 A. 1 don't think so.
12 Q. Isthat all he was taking? 12 Q. Can you prescribe medication?
13 A. | believe so. 13 A. No.
14 Q. What's Aricept? 14 Q. So moving on, then, you did the Reliable
15 A. Aricept is a medicine that's used with 15 Digit Span Test, the RDS?
16  Alzheimer's patients to sort of improve memory to the 16 A. Yeah. Reliable Digit Span is just a way to
17  extentthat it works. It's sort of -- | don't see too 17  manipulate the data from the Digit Span Test from the
18 many -- | don't see too many people with Alzheimer's| 18  1Q test battery. It's the number of digits that a
19  disease. I've read about Aricept. It works a little 19  person twice in a row correctly recalls. And his
20  bit maybe. But neurologists are fond of prescribing 20  Reliable Digit score, which is a very big indicator of
21  itto people with Alzheimer's disease in the hope, 21  effort, was well into the he's not trying so hard
22 since itis FDA approved, that it could slow down the| 22  range and he's not doing what he could do.
23 loss in memory functioning. So I think his 23 Q. So what was his score?
24 neurologist gave him Aricept. 24 A. He had like a scaled score of like -- I can
25 Q. Was he taking Aricept when you did his 25  tell you exactly. He had forward digits, just four.
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1  Backward digits, two, which is -- 1 ready for dinner, went to a show. There's nothing
2 Q. What does that mean? 2 wrong with him. That's not a brain injury.
3 A. Miserable. | mean, you could be -- you 3 Q. What makes you think that you have to hit
4 could take an eight-year-old who could do better than 4 your head to have a brain injury?
5 that. 5 A. You can have a -- you don't have to hit your
6 Q. Just tell me, what type of a test? How does 6  head to have a brain injury. You can have an injury,
7 itgo? 7 like blast injury, like in war, or a terrible whiplash
8 A. 1 would say numbers to you, like 3, 4, 2, 1. 8  injury where you're having diffuse axonal problems.
9  Andyou would say 3, 4, 2, 1. Starts off at two or 9  Butthere is no evidence that any of that happened
10  three or four in a row, five in a row, six in a row, 10  here.
11  to see how many numbers you can keep in working memory 11 Q. You are basing that on what exactly?
12 and recall. 12 A. All of the records | reviewed and everything
13 Q. How do we know what questions were asked of 13  that he took, the behavior, his behavior. There's
14 him? 14  just nothing there.
15 A. It'sin the test. 15 Q. What about the recent MRIs that Fazzini
16 Q. It'sin the test? 16  ordered?
17 A. Oh, yeah. 17 A. 1 have no clue. | have no opinion about
18 Q. And we have copies of all that? 18 those since I'm not a physician. Why didn't -- |
19 A. Have everything. 19  was -- we were talking about this beforehand. 1 said,
20 Q. Did you administer the RDS test? 20  you know what? If he -- if those are really there, if
21 A. Dr. Kampfer. The Digit Span Subtest. The 21  that's truly well read, then he's developed something
22 RDS s just a way of looking at the data. 22 in his brain three years after this accident. Had it
23 Q. Isthat an age corrected score on his? Do 23 been there before, it would have shown on the other
24 you know? 24 tests.
25 A. Yes. 25 Q. Do you know what kind of MRIs were taken
46 48
1 Q. Why is that important? 1  before and after? Excuse me, not before and after.
2 A. Well, people -- the older you get, the less 2 You are saying that the MRIs were the same?
3 well you do on things is the general rule. So while 3 A. Every machine is different. But I'm saying
4 vocabulary pretty much stays fine and unaltered until 4 the likelihood of him having suddenly -- if there's
5  70ish or thereabouts, things like digit span or 5  something wrong with his brain now, as his wife said,
6  psychomotor speed where you're measuring speed of 6 maybe he has Alzheimer's disease. Maybe he is
7  processing or fluid intelligence where you have new 7  dementing. But he showed none of the signs of brain
8  data that you've never seen before and you have to 8 injury.
9  manipulate it gets worse as you get older. 9 Q. Did he show Alzheimer's in your testing?
10 Q. How is it malingering versus someone who 10 A. Nope. Because in Alzheimer's you will see
11 might just have a true brain damage? 11 word finding problems, dysnomia. His word finding was
12 A. Well, if you fail a lot of the malingering 12 excellent. Not only did he ace the word finding test
13  indicators, it looks like malingering. His 13  that he did also for Dr. Hibbard but he also -- he's
14 intelligence is intact. He did well on a lot of the 14 very articulate.
15  tests, which is common in people who are malingering 15 Q. And he has got no college degree; correct?
16  They pick and choose what they want to do poorly upop. 16 A. Correct.
17  But I think the burden of proof is on you to show me 17 Q. Didyoudoan IQ test?
18  he hit his head. He was knocked unconscious for a bit| 18 A. ltwas done. Dr. Kampfer administered the
19  of time. We've got abnormalities on the CAT scan. 19  IQ test.
20  Abnormalities on an MRI. Abnormalities on an EEG. | 20 Q. Which test is that exactly?
21  Posttraumatic amnesia. He wasn't lucid at the scene. 21 A. The Wechsler Adult Intelligence Scale 1V.
22 None of that exists. There is absolutely no evidence 22 Q. What did he score on that?
23 that this guy hit his head, was knocked unconscious, 23 A. There's a bunch of different scores. Are
24 had posttraumatic amnesia. He had a normal CT. 24 you interested in all of them, the full scale 1Q?
25  Couple of normal MRIs. He went back to the hotel, got 25  There is a bunch of scores.
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1 Q. Why don't you tell me what a normal 1Q is 1  couple of numbers and a bunch of words and manipulate
2 and then we'll establish that. 2 the numbers without the use of paper tends to be a
3 A. Anormal 1Q would be 90 to 110. That would 3 harder thing to do well upon than digit span which
4 be two-thirds -- or make that -- hold it. Let me see. 4 makes digit span much easier to perform. Because all
5  From 85 to 115 would encompass 67 percent of the human 5  you have to do is remember the numbers 1, 3, 6, 2, 4,
6 race. Ninety to 110 is considered average. 110 6 S5andrepeatl,3,6,2,4,5 Aloteasier than
7 starts the high average. 120 starts the superior 7  doing a math problem in your head. He did much
8  range. 89 and below to 80 is considered below 8  better, significantly better, in mental arithmetic,
9  average, or low average. And then below 80 is 9  50th percentile, than he did on digital span,
10  borderline until you reach below 70, which is then 10  9th percentile.
11 significantly impaired. 11 Q. On page 16 there's a distinction here
12 Q. How did Alex score on your exam? 12 between his reading and his math. You clearly
13 A. The IQ test is divided into subtests or 13  indicate that his math was lower.
14 index scores. There's a verbal comprehension index 14 A. You are looking at achievement test, not the
15  score which measures his verbal facility. He earned a 15  intelligence test. That's a whole other battery of
16  score of 114, which means that he did better than 16  tests we did.
17 82 out of a hundred people his age, or in his age 17 Q. Gotcha. So he had a different score, then,
18  group. 18  between your IQ and then that other test; correct?
19 There's also tests that are called 19 A. Let's take a look. On the
20  perceptual reasoning, which are visual reasoning 20  Woodcock-Johnson-I11 test of achievement, we
21  tests. He earned an index score of 111, meaning that 21  administered three different math tests. One's called
22 hedid better than 77 out of a hundred people his age 22 math fluency. Math fluency is do you know seven plus
23 invisual reasoning. We measured his working memory, | 23  one equals eight, ten minus two equals eight. It's a
24 which is attention and concentration for numbers and 24 three-minute test that you give kids or adults and
25 arithmetic problems. He scored in the low average 25  just go at it and do these one digit
50 52
1  range at the 23rd percentile with a working memory 1  addition/subtraction/multiplication problems as fast
2 index score of 89. We measured his simple processing 2 asyoucan.
3 orinformation processing speed using a pencil. He 3 In math fluency, he scored in the limited to
4 scored in the average range at the 30th percentile 4 average range at a 7th grade equivalent,
5  with a processing speed index score of 92. Taking all 5 7.1 grade equivalent. So slower than expected.
6  of that together, his full scale 1Q, what we call the 6  Especially in comparison when he did higher level math
7 1Q, was average, 104. 61st percentile, average range. 7 on calculations, fractions, division, several digit
8 We also have one other score which is called 8  multiplication, things like that, he scored at a first
9  the General Ability Index, which is an interesting 9  year college level in the average to advanced range.
10  one. Agood one. Ittakes out the working memoryand | 10  Then when we gave him higher level word problems on
11  processing speed parts of the test because information 11 the Applied Problems Subtest, he scored at 12.5 grade
12 processing speed and working memory are not higher 12 equivalent, in the average range, exactly where his
13  level thinking skills. So the General Ability Index 13 peer group -- people who have that type of education
14 includes only the verbal comprehension and perceptual 14 should fall typically.
15  reasoning subtests and measure higher level reasoning 15 So his weakest was in math fluency. And
16  skill. He did better than 82 out of a hundred people 16 math fluency is much easier than all of the rest of
17  his age, earning a General Ability Index score of 114. 17  the math tests.
18 Q. How long does it take to perform the 18 Q. I guess I'm curious on this. If you have a
19 IQ test, though? 19  left brain/right brain person, you've always heard
20 A. Hour and a half, give or take. 20  someone who might be right brained is more into math
21 Q. He scored lowest on his math? 21  and engineering and someone left brained might be into
22 A. No. His math was actually better than his 22 arts and music and that kind of thing. Is there any
23 digit span, which makes no sense because -- he's doing 23 truth to that?
24 mental -- he's doing word problems in his mind. A 24 A. Popular gobbledegook.
25 word problem in your mind where you have to remembera 25 Q. So someone might be very good at math and
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1  still be in the arts? 1  had a shoulder, rotator cuff, a number of --
2 A. Yes. And doing cubism or something. 2 Q. (BY MR. BENSON) You lift weights, right.
3 Q. Anything significant in, like, his motor 3 A. Any of that.
4 skills? 4 Q. Information processing speed. This is part
5 A. | did his motor skills stuff, his tests. 5 of the IQ test?
6  I'll look it up. Motor skills. I did all of that 6 A. Partof itis, yes. Part of it is extra
7  battery. The actual -- | want to go to my report 7 tests that aren't part of the 1Q test. Different
8  where | actually made sense of the motor skills. 8 tests that measure different types of information
9  Sorry. His right-handed motor test results were much 9  processing.
10  superior to his left-handed motor test results. 10 Q. Briefly, can you tell me how he scored on
11 We measured strength of grip using a hand 11 the processing speed?
12 dynamometer, finger-tapping speed using a little 12 A. On the intelligence test processing speed,
13  finger-tapping machine, and dexterity, or hand/eye 13  hewas in the average range. On a test called the
14  dexterity, putting pegs into a pegboard as fast as you 14  Stroop Word Subtest, which you give the person to read
15 can. 15  words, three words, red, green, and blue, that are in
16 | asked him, do you notice differences in 16  no particular order. You read them as fast as you
17  the way you perform left hand to right hand? He 17  can. You stop them after a certain number of seconds.
18  answered my left hand and arm is not as strong and 18 He was average. He read that in average fashion.
19  dexterous as my right. He said that he doesn't have 19  Then you have them read colors -- red, green, and
20  the same level of sensation in his left upper 20  blue. So not the word, but the color red is there,
21  extremity as | did prior to the auto accident. He 21  the color green is there, and you read the colors as
22 describes sensations of numbing and tingling in his 22 fastasyou can. His reading speed was quicker than
23 left hand at the base of his thumb and said that one 23 his color reading speed. His color reading speed was
24 of his physicians explained, quote, this is related to 24 mildly impaired. T-score of 35. Not that anyone
25  damaged discs in my neck, vertebrae, misalignment, and 25  knows what that is. That was off.
54 56
1  pressure. He's had trigger-point injections by 1 Then we gave him the reading fluency test
2 Dr. Kulick for this. The last a few months before. 2 from the Woodcock battery, and he was average at
3 Basically that all of these problems were a result of 3 reading sentences at a normal rate. He was slow at
4 the subject accident and didn't preexist the subject 4 the math fluency, which I already discussed. And his
5 accident. 5  speech was either halting or very fast. It just sort
6 Q. So right-hand strength is usually shown when 6  of changed.
7 you are right-handed; is that correct? 7 Q. Language skills, he did real well?
8 A. Yes. 8 A. Good language skills.
9 Q. So he's fairly normal on that point? 9 Q. Isthat something you can fake if you wanted
10 A. Below average but unimpaired. Still within 10 to?
11 normal range. 11 A. Oh, yeah. You can try to. I'm pretty good
12 Q. Someone who has traumatic brain injury or 12 atcatching fakers at that. But you can try.
13 mild traumatic brain injury or the type of brain 13 Q. And you noticed he didn't fake that;
14 injury that he may have or may not have, would they | 14  correct?
15  necessarily have a motor skill problem? 15 A. Nope. Nope.
16 MR. VAN NESS: Object as to form of the 16 Visual organization skills, good.
17  question. 17  Attention, working memory skills, we've done some of
18 THE WITNESS: Depends upon where the brain 18  that already. The best -- there's so many different
19  was hurt. If it was in the motor strip or the 19  of these tests. Page 17 at the end, I said, taken
20  prefrontal area or deep into the cerebellum possibly, | 20  together, Mr. Miller's attentional abilities and
21 he could have some motor coordination problems. It| 21  working memory ranged from below average,
22 isn't so unusual to have lousy scores on these tests, 22 9th percentile, on the WAIS-1V Digit Span to average
23 because you have other nonbrain-related problems and 23  on WAIS-1V arithmetic. That was 50th percentile.
24 your -- like I have arthritis. So if | were asked to 24 With most of the tests falling between the 16th and
25  do these tests, | would mess them up. You canhave | 25  27th percentiles.
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1 Q. That's good or bad? 1  are under enough stress, you'll have headaches,
2 A. It'sokay. Not great. Worse than his 2 stomachaches, diarrhea, low back pain. All sorts of
3 visual thinking skills, worse than his verbal thinking 3 things. Because you're in stress. You lost your job,
4 skills, but not terrible. 4 inhiscase. You know, all of that. These were some
5 Q. How can you tell if someone has brain 5  of the things that the MMPI-2-RF mentioned. Looks
6  damage, from your point of view, when you take all 6 like he has some marital problems. We talked about
7  these tests and look at them? 7  this. | actually went through the results with him
8 A. That's the art of putting all of these 8  and asked him, do these results make sense or not make
9  things together and looking at all the tests, looking 9  sense? Because | want to see if he's -- these tests
10  atthe data. Is there medical evidence of brain 10  bring out group norms. So just because it says
11  damage? Is there not medical evidence of brain 11 something about you doesn't mean that sentence or that
12  damage? Talking to the person. Do they look and 12  attribute that you seem to be high on is true. So |
13 sound and talk like a brain-damaged person or they 13 ask. Well, it says here that you may be having
14  don't. What are the test results? Are they 14 marital problems. And I listen. Well, you know, | do
15  consistent and say one thing or are they inconsistent | 15  have marital problems and here's why or my libido is
16  and all over the place? 16  low. So I'll ask the people and say, here's what the
17 Q. What about the symptoms he was having right 17  tests say about you, given what you told the test,
18  after the accident? 18  does this make sense to you?
19 A. He said he was having headaches and he 19 Q. He's been married for a long time; right?
20  really had to be in a dark room for a while and he 20 A. Yes.
21 couldn't go back to work and then was going back pait 21 Q. Isit--are you diagnosing him with marital
22 time. Could be, if that was a brain damage. That 22 problems?
23 would be consistent with brain damage. It could be 23 A. No. Idon't know him well enough. | mean,
24  that. Could have had headache problems for whatever 24 he told me he has marital problems. I'm not --
25  reason. 25 Q. Did you get at a cause of why he has marital
58 60
1 Q. Do you know if he had a history of 1  problems?
2 headaches? 2 A. ldon't have any real -- | don't know enough
3 A. | don't think he told me he did or it would 3 about them to say that he has marital problems for any
4 have been in my report. 4 particular reason.
5 Q. Anything else? | know there's a lot of 5 Q. And you are not blaming the fact that he got
6 stuff to cover in your report. But is there anything 6  terminated from work or that he's not working based on
7 thatis super important that you think that | would 7 his marital problems?
8  like to know about? | know that's kind of a crazy 8 A. No opinion.
9  question. Is there anything that you would testify to 9 Q. The MMPI, can that be affected by his use of
10 that you think is important in the next five, six 10  Adderall?
11  pages there? 11 A. No. At most he would do it better. He
12 A. | mean, | could go through his personality 12 would make careless errors, but otherwise, no. And to
13 testresults if you want. 13  make this go quicker, in the summary section, |
14 Q. What's important about that? 14 basically list out as logically as | can why | have
15 A. The MMPI-2 indicated that he may be 15  the opinions | have. You probably want to ask me
16  malingering cognitive symptoms. That's a very 16  about that.
17 well-respected, excellent personality test that says 17 Q. So you looked at the property damage. You
18  this guy is presenting memory complaints that make ng 18  thought that was significant; right?
19  sense. So he may be malingering cognitive symptoms, 19 A. | thought the person who knocked into him
20  Which is what | said he was doing, given all of the 20  had significant property damage.
21  other test results I've been talking about. 21 Q. Did you look at those photos?
22 It also suggests that a somatoform disorder, 22 A. Yes.
23 which means that if you can't substantiate his 23 Q. Was that part of your report? | didn't
24 physical complaints via objective medical evidence, 24 see--
25  then they may be of psychological origin, which if you 25 A. ldon't know if | -- I mentioned that | saw
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1 the photos. | don't know if | had any particular -- 1 A. Looks pretty damaged.
2 since you would tell me, hey, you're not an accident 2 Q. Isthat significant?
3 reconstructionist. So you can't rely onit. | saw 3 A. Significant damage.
4 the photos. 4 Q. Isthere anywhere in your report where you
5 Q. 1think we can all use common sense at some 5 reference that?
6  degree. Butyou did look at both sets of photos? 6 A. 1don't believe so. She wasn't the one
7 A. 1did. 7 suing for medical problems.
8 Q. Your summary said you only looked at 8 Q. That's your rationale?
9  Mr. Marino's vehicle, which would have been the 9 A. | mean, maybe | just didn't think of it. |
10  suburban? 10  am very willing to say that her car was very damaged
11 A. Then I'mwrong. | looked at both. 11  and his car was hardly damaged at all.
12 Q. All the photographs are in your file? 12 Q. Based on that, you came up that -- your
13 A. Inthere. 13  diagnostic impression is VV65.2, malingering, of
14 Q. Can you show me them? 14 cognitive disorder?
15 A. Sure. See if they're here. Yep. They're 15 A. Yes.
16  black and white. I don't know if they were black and| 16 Q. Yougo on to say -- here's a paragraph.
17  white originally. Just whatever. There's a lot of 17  I'll just kind of go through it. Maybe it's
18  them. 18 important. Evidence of -- this is on page 25, second
19 Q. Do you normally get the photographs? 19  paragraph, "Evidence of malingering during this
20 A. Oh, yeah. Police reports, ambulance 20  evaluation included Mr. Miller's variable style of
21  reports, photographs, depositions. 21  speaking where, as reported previously in this report,
22 Q. Do you rely on police reports? 22 he spoke in a more halting manner, taking longer than
23 A. Oh, yeah. I think those are important. 23 normal to express himself, especially in the front
24 Because they are objective. And the person was there 24  office and waiting room situations."
25  and they saw something. Just like -- looks like about| 25 In the waiting room, how do you know how
62 64
1 40 pages or so of photographs. 1  he'stalking?
2 Q. Keepitright there. | just want to flip 2 A. 1imagine my office manager or anyone who is
3 through what you've got. I'm just looking at what 3 inmy office who spoke to him mentioned that.
4 you've already got numbered as BO0O1. There's10. Gp 4 Q. Is that documented somewhere?
5 onto1l. Here's 12, 13, 14, 15, 16, 17, 18, 19, 20, 5 A. Don't know. Should be. But | don't know.
6 21 6 Q. It'sin your report; right?
7 A. Then the other car. 7 A. Yes.
8 Q. I just wanted to keep going here. Looks 8 Q. Soyou are relying on this?
9  like you've got C and then they start at D. What kind 9 A. Yes.
10  of car was she driving? 10 Q. Then you say when he's with you, he speaks
11 A. Was itaHonda? | don't remember. 11  inan articulate, intelligent, and eloquent manner.
12 Q. But her air bags went off; right? 12 A. When he's talking about the stuff he's proud
13 A. ltlooks it, yes. 13  about himself. The way he presented himself changed.
14 Q. Isthat significant to you? 14  If you have brain damage, you don't speak perfectly
15 A. Yeah. 15  when you speak about something you like about yourself
16 Q. Why is that significant? 16  and then start stuttering and going slowly when you
17 A. She hit him -- the front of her car hit him 17  are speaking about your injuries.
18  atadecent enough speed that whatever that speed 18 Q. Did he ever speak slowly and in a halting
19  happens to be that makes an air bag go off. 19  manner when he was in front of you?
20 Q. Inyour report you don't mention that that's 20 A. Oh, yeah.
21  being significant, do you? 21 Q. When?
22 A. I'm not an accident reconstructionist. 22 A. During interview.
23 Q. But you mention that the vehicle that my 23 Q. But you said that he did quite well when he
24 client was in was minor, but you failed to mention -- | 24  was doing that, articulate, intelligent, and eloquent.
25  how do you rate that damage to the Nissan? 25 A. When he was speaking about his career. When
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1  he was speaking about his accident, things like that, 1  was clearly competent.

2 he tended to be much slower and less exact. | think | 2 Q. What happened, do you think?

3 said -- I'm pretty sure | said that. 3 A. 1 have no clue. She would know. But I

4 Q. You are saying this variability in his 4 don't know.

5  presentation suggests that he was consciously 5 Q. The testing -- do you have her report in

6  attempting to manipulate the impressions of the 6  your file?

7  examiners. You are telling me your front desk clerk 7 A. Somewhere. Which one?

8 s the one that you are comparing this to? 8 Q. The neurological reevaluation.

9 A. No. Ialso saw this. 9 A. Possibly.

10 Q. Who is the front desk clerk? 10 Q. Looks like it's 24 pages. The date was
11 A. That would have been Donna Calendar. 11 March 14, 2014.
12 Q. Does she take her own notes? 12 A. Probably in this section.
13 A. No, she doesn't. 13 Q. Probably in that last --
14 Q. Does she have any credentials? 14 MR. VAN NESS: Third supplement.
15 A. Nope. 15 Q. (BY MR. BENSON) Third supplement.
16 Q. Do you claim to know what someone is 16 A. 1haveit, I think. Yes.
17  thinking? 17 Q. You reviewed that?
18 A. ldon't. 18 A. ldid.
19 Q. Out of all the tests that you gave in terms 19 Q. Looks like you've got some highlights on
20  of malingering, what do you rely on the most? 20  that?
21 A. None. I rely on -- what makes the diagnosis 21 A. Yes.
22 stick is when you have two, three, four, five 22 Q. What did you highlight about that?
23  different test results. The greater number the test 23 A. 1 justuse highlighters. If something looks
24 results that the literature indicates is consistent 24 like it might be interesting, | highlight it. |
25  with a malingering diagnosis the more -- that is when| 25 highlight magazines and newspapers too.
66 68

1 I will give the diagnosis. If it was just the TOMM or 1 Q. When you reviewed her supplement or

2 just the MMPI-2 or just the CVLT, | would never say 2 reevaluation versus her other report, was there

3 malingerer. Never. 3 anything that you found significant in the

4 Q. How do you contrast that with someone else 4 reevaluation?

5 who, like Dr. Hibbard, who is not -- not really a 5 A. More errors.

6 plaintiff's expert when she did the testing? 6 Q. That she did more errors the second time?

7 A. Contrast meaning what? 7 A. Just fraught with errors.

8 Q. How do you contrast, like, her results? You 8 Q. Let's go through them, please.

9  take a variety of results when you do this; right? 9 A. I'mnot sure | can pick them all out at this
10 A. Yes. 10  point. | didn't bother writing a -- | wasn't asked to
11 Q. You are only relying on what you did or your | 11  write up all the different errors.

12 staff did or your front desk clerk did? 12 Q. Generally looking at it, you apparently have
13 A. Well, I tried to rely on what she did, but 13  come up with the conclusion that there are errors;
14 she made so many errors, it was hardly believable how 14  correct?

15  many errors she made. So -- 15 A. Well, I looked at it back then and | picked
16 Q. Did you find out that those errors were 16  outthings that were errors, but | didn't really place
17  insignificant? Because she did a rebuttal report. 17  any emphasis on the report as a result of her lack of
18 A. They were significant. | mean, | wouldn't 18  competence in administering, scoring, and interpreting
19  trust anything she does. | mean, seriously. If a 19  tests.

20  doctoral student who | was training made that many | 20 Q. You're looking at page 21. What on there is
21  errors, | would send that person back to their school 21  soglaring to you?

22 andsay don't return. That's how bad it was. It was 22 A. Right offhand, | can't tell you. Hold it.

23  so beneath standards. | couldn't believe it, for 23 Holdit. Hold it. Maybe I can tell you. No, | don't
24 someone who has got a diplomate. So | place no 24 think I did -- | didn't do anything. So, no, right at
25  credibility on her work. Though once upon atime she 25  this point, | was just trying to figure out -- | can't
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1 tell you. | am not ready at this point to tell you 1 2011. Don't know why she did that. She also omitted
2 all the errors she made. | just found things. It 2 the D-KEFS 20 questions abstract and total scores from
3 would take me a good hour, hour and a half to go back 3 2011 in comparing them. I don't know why she did
4 and try to reconstruct the errors here. | just gave 4 that. She was, | guess -- she learned that she should
5 up. Since | wasn't going to give it any credence, | 5  have given a good personality test. She did that at
6  just said, okay, this is ridiculous. Maybe she did a 6 least.
7  better job the second time. 7 Q. What were her -- were those consistent with
8 Q. She gives the comparisons what the testing 8  what you found?
9  was on October 3rd, 2011, and then she gives the 9 A. Let me take a look. I'd have to look it up
10  scores of the retesting of March; correct? 10  and compare all the different subtests.
11 A. Butyou can't rely that any of the things in 11 Q. Iknow it's laborious. This is my one shot,
12 here are accurate. Some are; some aren't. 12 man.
13 Q. Right. And we are just going by what you're | 13 A. That's different. That's not bad.
14  saying; right? 14 MR. BENSON: Off the record for a second.
15 A. I'mean, | can prove it, if it comes down to 15 (Discussion off the record)
16  going on the stand. If that comes down to it, I'll be 16 THE WITNESS: This is why | didn't spend as
17  able to say this is exactly what she did and show you| 17  much time. She didn't even include the most important
18  why it wasn't right. 18  scales.
19 Q. Everything you guys did was perfect; right? 19 Q. (BY MR. BENSON) What was that?
20 A. Well, give my stuff to her. Have her pick 20 A. Those are the higher order and reconstructed
21 out as many mistakes as you can. Good luck toyou. | 21  clinical scales. Those are the meat of the test. She
22 There will be fewer. Perfect? Never. 22 left those out. It's just not worth the time.
23 I mean, I'm just looking. Here's a mistake. 23 Q. What do you mean she left that out?
24 | mean, they're everywhere. A scaled score of 16, a 24 A. It'snotin here. She putin some of the
25  graduate student knows it means 98th percentile. She 25  validity scales. Then she went to the --
70 72
1 has 84th percentile. Then she says very superior. 1 Q. Are you saying it's not part of her report
2 Very superior is the 98th percentile, not the 84th 2 orthat she left it out?
3 percentile. This is like first year of graduate 3 A. She left it out of the entire chart. There
4 school. 4 are a bunch of things that she didn't put in here.
5 Here's another one. Scaled score 19, 5  God knows why. | don't know why.
6 50th percentile. 50th percentile is average. 6 Q. Do you know that for sure?
7 99th percentile is very superior. The scaled score of 7 A. Swear on a stack of Bibles.
8  19is the highest score you can get. There is nothing 8 Q. That the analysis --
9  higher. If you get a scaled score of 19, you are 9 A. There's scales missing. | can show you the
10  unbelievable. 10  scales that are missing. It might have been just
11 Q. Are you going by the old or are you going by | 11  another careless error.
12 the new? 12 Q. That's primarily on the mood and
13 A. What is it? 13 personality; correct?
14 Q. What page are you referencing? 14 A. Yes. That's what | just saw on that test,
15 A. Page 10 of the new. 15  the test scores. But in terms of the -- | can't give
16 Q. You are referencing the old one. Those are 16  you -- besides the few things | wrote down here that
17  the ones where she made the corrections. 17  were mistakes, | would have to take an hour and go
18 A. Where did she make the corrections? 18  through here. She made so many mistakes. | would
19 Q. They're in the new report on the last two 19 literally have to go through every single thing that
20  pages. 20  she wrote and compare it to the raw data. Now, |
21 A. Okay. |see. The last two pages. Let me 21  didn't get the raw data from this testing. There was
22 see. Itlooks like she omitted some of the scores on 22 nosense in trying to figure it out. Because without
23 the D-KEFS test that she had placed in the other test | 23  the raw data, I can't figure out whether she scored
24 result. 1don't know why she did that. She omitted 24 the retesting correctly or incorrectly. | mean, on
25  two tests, the D-KEFS fill dots and empty dots from | 25  the first testing, she changed things -- she changed
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1  things that they told her were wrong. 1 raw data to see the real scores versus what she put in
2 Q. Same goes for her too. She would need your 2 there.
3 raw data to actually evaluate what you did? 3 Q. Ihave a few things to go over here.
4 A. 1 would give it to her in a heartbeat. 4 Did your testing reveal that he was
5 Q. Just looking, then, at pages 21, 22, 23, and 5  depressed?
6 24 of the retesting that was done on March 14th, 6 A. Yes. Some.
7 2014 -- 7 Q. Isthere a way of scaling that?
8 A. 21,22,23. Yep. 8 A. Get to that answer. | was going to say
9 Q. So looking at those, it's kind of a summary, 9  dysthymic disorder. So probably mild to moderate
10  would you agree, of the neurological tests that 10  depression. Not severe major depressive disorder.
11 shedid? 11 Q. Whatis PTSD?
12 A. Yes. 12 A. Posttraumatic stress disorder.
13 Q. Out of that summary, are there particular 13 Q. Does he have that?
14  tests in there that are the malingering at least tests 14 A. No.
15  or the feigning tests that you would highlight? 15 Q. Canyou tell me more about what PTSD is?
16 A. There is Reliable Digit Span, Rey 15. 16 A. PTSD, if you have a life-threatening
17 Q. This is on page 21? 17  event -- you're in a terrible car wreck, you're a
18 A. That's on page 21. 18  prisoner of war, someone holds you up by gun, rape,
19 Q. I'm going to star that one. 19  seeing someone else die or almost die. Terrible --
20 A. Dot Counting, Rey 15, Reliable Digit, and 20  you know, soldier stuff. Concentration camp. But
21 she used the CVLT recognition as | did. There hedid 21 terrible auto accidents. You can see something that's
22 perfectly. He gives better effort for her. This 22 beyond the range of human experience that is life
23  MVLT -- those are the ones | think that are 23  threatening and you have nightmares and you get very
24 specifically for malingering. 24 frightened. You have a nervous system reaction that
25 Q. So he did a 16 out of 16 both times, right, 25  makes you very anxious.
74 76
1  withher? 1 Q. On page 21 of your report, you indicate that
2 A. Yes. 2 he has got anxiety-related disorders, including PTSD.
3 Q. Then with you he did a 10 out of 16? Oddly. 3 A. Those are the rule-outs from the MMPI-2.
4 A. Oddly, but yes. 4 Those are things it could be, but you look at it and
5 Q. Then the dot counting test, E-score equals 5  see whether -- those are differential possibilities.
6 13 6 So | diagnosed him with an adjustment
7 A. 1 never use dot counting; so | can't make 7 disorder with mixed anxiety and depressed mood,
8  sense of it. 8  meaning that he's somewhat anxious and somewhat
9 Q. Anything else that you noticed on the first 9  depressed. He's lost his job. He's not the
10  page here that it goes towards the malingering or the | 10  breadwinner. He's trying to find himself. That all
11  feigning of symptoms? 11 makes for an unhappy guy.
12 A. Those -- the rest are not malingering tests. 12 Q. You do a fair amount of personal injury;
13 Q. On the next page, are there any that are 13  correct?
14 malingering tests? 14 A. Yes.
15 A. Digit Span can be, but he was okay on that. 15 Q. Do you do workers' compensation?
16 Q. Infact, that's the one where he got a nine 16 A. Hardly ever.
17  and he got an eight there? 17 Q. Do you have any general opinions of workers'
18 A. Yes. 18  compensation doctors?
19 Q. That's within the range; right? 19 A. No.
20 A. That's normal. 20 Q. You read all the records, including
21 Those -- | think the malingering tests were 21  Dr. Chacko in this one?
22 on the first page of that. 22 A. Yes.
23 Q. So no other tests, then, really go to the 23 Q. What kind of doctor is Dr. Chacko?
24 malingering except for that first page? 24 A. Was he a neurologist? Off the top of my
25 A. Offhand. But I would have to look at her 25  head.
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1 Q. ldon't believe so, but -- 1  Idoneed to know what you relied on. So go ahead and
2 A. 1gottolookitup. Iread it over again 2 attach that.
3 today. Look for Chacko. If you could find when he 3 THE WITNESS: You want all the medical
4 saw him, I will find out. 4 records?
5 Q. March 2012. 5 MR. BENSON: Whatever you relied on.
6 A. March 2012? Neurological. | was right. 6 THE WITNESS: Oh, my God. I'm not going to
7 Neurological exam. 7  be able to go through there and tell you that. That's
8 Q. You were right. You are relying on 8 crazy.
9  Dr. Chacko as part of your assessment? 9 MR. BENSON: Is this your file here?
10 A. All of the doctors. | read all of them. | 10 THE WITNESS: Yes. Two files.
11 mean, in forensic cases, you get doctors saying one 11 MR. BENSON: It's got about four reams?
12  thing and then doctors saying the opposite. Whatevel 12 THE WITNESS: Yeah. | read everything. How
13  you -- there's something for you or -- you are going 13 much of it was --
14  to get a lot of different opinions. 14 MR. BENSON: | don't know what you relied
15 Q. Have you spoken to the expert neurologist 15  on. If they only gave you half the medical records,
16  hired by the Sisolaks? 16  and you're giving me opinions --
17 A. Nobody. I have spoken to no one. 17 THE WITNESS: That should be in my report.
18 Q. Did you rely on their reports at all, the 18  Inmy report, it will say here's the records |
19  neurology reports? 19  reviewed.
20 A. As much as | relied on all of the reports. 20 MR. BENSON: I'll be fair with you. I'll
21 Imean, | read them. They go into the equation of 21 skip the medical records for now. We want to make
22 helping me form my opinions. | don't give greater 22 sure we have all the notes, all the testing data, the
23 credence necessarily to Dr. Chacko versus someone | 23  photographs that you relied on, the estimates that you
24 else. 24 relied on --
25 Q. Have you read Dr. Chacko's deposition? 25 THE WITNESS: You want photos?
78 80
1 A. Yes. 1 MR. BENSON: Yeah. That are part of your
2 Q. After that deposition, you still have the 2 report today that's going to go directly to her.
3 same opinion? 3 THE WITNESS: Okay. You got it.
4 A. 1don't remember his deposition. | didn't 4 MR. BENSON: That will be 3.
5 read it today. 5 THE WITNESS: If you give me Dr. Hibbard's
6 MR. BENSON: All right. I'll pass the 6 address, or give it to Donna. Call from your office.
7 witness. 7 We will send all of that stuff to her too.
8 MS. TAYLOR: | don't have any questions at 8 MR. BENSON: It's on her report. Right at
9  thistime. 9  the bottom. You have a copy of her report; right?
10 MR. BENSON: Before we end the deposition, | 10 THE WITNESS: Yes. That is the right
11 I'd like to attach as Plaintiffs' Exhibit 2, the 11  address.
12 report, and then 3 would actually be his entire file. 12 MR. BENSON: That's it.
13 MR. VAN NESS: With the exception of what he 13 (Exhibits 1 and 2 were marked)
14  can't produce to you, which he will produce to your 14 (The deposition was concluded
15  expert. 15 at 3:42 p.m.)
16 THE WITNESS: Let me make it easy. Entire 16 * ok ok ok ok
17  file, billing records, interview records. I'll send 17
18  the test results to Dr. Hibbard if you give me her 18
19  address. So the psych data goes to Hibbard. The 19
20  interview goes to you. The correspondence with 20
21  attorney goes to you. The billing goes to you. In 21
22 terms of the medical records, you want us to make 22
23 copies of this? It will cost you an arm and a leg. | 23
24 don't care. 60 cents a page. 24
25 MR. BENSON: It's not that | want that. But 25

Western Reporting Services, Inc.

20 (Pages 77 to 80)
(702) 474-6255

www.westernreportingservices.com

APP-1257



8/25/2014 Deposition of Lewis M. Etcoff, Ph.D., A.B.N.
Miller v. Sisolak
81
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3 herein, do hereby certify and declare the within and
4 foregoing transcription to be my deposition in said
5  action, subject to any corrections I have heretofore
6  submitted; and that | have read, corrected, and do
7 hereby affix my signature to said deposition.
8
9
10
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12
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14 day of ,
15
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SS:
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24
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1 CERTIFICATE OF REPORTER
2
3 I, Marnita J. Goddard, CCR No. 344, a
Certified Court Reporter licensed by the State of
4 Nevada, do hereby certify:
5 That I reported the deposition of the
witness, LEWIS M. ETCOFF, PH.D., A.B.N., commencing on
6 Monday, August 25, 2014, at the hour of 1:58 p.m.;
7 That prior to being examined, the witness was
by me first duly sworn to testify to the truth, the
8 whole truth, and nothing but the truth; that |
thereafter transcribed my related shorthand notes into
9 typewriting and that the typewritten transcript of
said deposition is a complete, true, and accurate
10 record of testimony provided by the witness at said
time.
11
| further certify (1) that | am not a
12 relative or employee of an attorney or counsel of any
of the parties, nor a relative or employee of any
13 attorney or counsel involved in said action, nor a
person financially interested in the action, and (2)
14 that pursuant to NRCP 30(e), transcript review by the
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15
IN WITNESS WHEREOF, | have hereunto set my
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Clinical Points

m Trust, knowledge, regard, and loyalty are the 4 elements that form the doctor-patient
relationship, and the nature of this relationship has an impact on patient outcomes.

m Factors affecting the doctor-patient relationship can be patient-dependent, provider-dependent,
health system—dependent, or due to patient-provider mismatch.

m Solutions to each of these factors are rooted in the 4 elements of the doctor-patient
relationship.

Have you ever wondered what makes the doctor-patient relationship so powerful? Have you ever
considered what you could do to strengthen it or to prevent it from crumbling? Have you thought about the
consequences of unsatisfactory or adversarial relationships? If you have, then the following case vignettes
and discussion should prove uscful.

CASE VIGNETTE 1

Mr A, a 43-year-old man with a 20-year history of intravenous drug abuse (complicated by hepatitis C and
recurrent abscesses), was admitted to the hospital for treatment of acute bacterial endocarditis. His
inpatient medical team consulted the addictions consult/substance abuse team, who evaluated and enrolled
him in an outpatient methadone clinic. Mr A noted that prior to this assessment he had never had a
“decent” conversation about addiction treatment.

CASE VIGNETTE 2

Ms B, a 75-year-old woman with an alcohol use disorder and gastroesophageal reflux disorder, presented
to the oncology clinic following her new (incidental) diagnosis of gastric carcinoma. During the visit, the
oncologist explained the importance of assessing the depth of the tumor’s invasion into the gastric wall (ic,
to stage the tumor and to decide on treatment options). He noted that if the tumor was conjPf19 280nost
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superficial layer of the stomach, it could be excised during an endoscopy. If the tumor went decper, Ms B
would need radiation and/or chemotherapy or surgery. The oncologist arranged for an immediate visit by
the surgeon, who informed her that the cancer would almost certainly be invasive and that he planned to
remove a large part of her stomach. He described her surgery as very serious, but necessary, because her
cancer was very likely to lead to death. As the surgeon turned to write his note in the electronic medical
record, Ms B began to shake her head from side to side and cry.

WHY IS THE DOCTOR-PATIENT RELATIONSHIP SO IMPORTANT?

The doctor-patient relationship involves vulnerability and trust. It is one of the most moving and
meaningful experiences shared by human beings. However, this relationship and the encounters that flow
from it are not always perfect.

The doctor-patient relationship has been defined as “a consensual relationship in which the patient
knowingly seeks the physician’s assistance and in which the physician knowingly accepts the person as a
patient.”l(p6) At its core, the doctor-patient relationship represents a fiduciary relationship in which, by
entering into the relationship, the physician agrees to respect the patient’s autonomy, maintain
confidentiality, explain treatment options, obtain informed consent, provide the highest standard of care,
and commit not to abandon the patient without giving him or her adequate time to find a new doctor.
However, such a contractual definition fails to portray the immense and profound nature of the doctor-
patient relationship. Patients sometimes reveal secrets, worries, and fears to physicians that they have not
yet disclosed to friends or family members. Placing trust in a doctor helps them maintain or regain their
health and well-being.

This unique relationship encompasses 4 key elements: mutual knowledge, trust, loyalty, and regard.z
Knowledge refers to the doctor’s knowledge of the patient as well as the patient’s knowledge of the doctor.
Trust involves the patient’s faith in the doctor’s competence and caring, as well as the doctor’s trust in the
patient and his or her beliefs and report of symptoms. Loyalty refers to the patient’s willingness to forgive
a doctor for any inconvenience or mistake and the doctor’s commitment not to abandon a patient. Regard
implies that the patients feel as though the doctor likes them as individuals and is “on their side.” These 4
elements constitute the foundation of the doctor-patient relationship.

WHAT IS THE STRUCTURE OF THE DOCTOR-PATIENT RELATIONSHIP?

In their seminal article from 1956, Szasz and Hollender? outlined 3 basic models of the doctor-patient
relationship.

Active-Passive Model

The active-passive model is the oldest of the 3 models. It is based on the physician acting upon the patient,
who is treated as an inanimate object. This model may be appropriate during an emergency when the
patient may be unconscious or when a delay in treatment may cause irreparable harm. In such situations,
consent (and complicated conversations) is waived.

Guidance-Cooperation Model

In the guidance-cooperation model, a doctor is placed in a position of power due to having medical
knowledge that the patient lacks. The doctor is expected to decide what is in the patient’s best interest and
to make recommendations accordingly. The patient is then expected to comply with these
recommendations.

Mutual Participation Model
APP-1261

Whitne -hanana nehl nlm nib anvinme/articlec/PAMOCA72R720R / ?reannrt=nrintahla 215



41712021

Impact of the Doctor-Patient Relationship

The mutual participation model is based on an cqual partnership between the doctor and the patient. The
patient is viewed as an expert in his or her life experiences and goals, making patient involvement essential
for designing treatment. The physician’s role is to elicit a patient’s goals and to help achieve thesc goals.
This model requires that both parties have equal power, are mutually interdependent, and engage in
activities that are equally satisfying to both parties.

While each of these models may be appropriate in specific situations, over the last several decades there
has been increasing support for the mutual participation model whenever it is medically feasible

HOW DOES THE NATURE AND QUALITY OF THE DOCTOR-PATIENT
RELATIONSHIP AFFECT HEALTH OUTCOMES?

Gordon and Beresin2 asserted that poor outcomes (objective measures or standardized subjective metrics
that are assessed after an encounter) flow from an impaired doctor-patient relationship (eg, when patients
feel unheard, disrespected, or otherwise out of partnership with their physiciansg). Thus, there are many
different outcome measures. However, these measures can be divided into 3 main domains:
physiologic/objective measures, behavioral measures, and subjective measures. Examples of outcome
measures for each of these categories are shown in Table 1.

Stewart et al noted that the physician’s knowledge of the patient’s ailments and emotional state is
associated positively with whether or not those physical ailments resolve. In this instance, the outcome
measure is resolution of symptoms (ie, recovery).

In a follow-up meta-analysis of how doctor-patient communication affected outcomes, Stewart® noted that
the quality of communication during history-taking and management also affects outcomes (eg, frequency
of visits, emotional health, and symptom resolution) and that such communication extended beyond
creation of the “plan.” The manner in which a physician communicates with a patient (even while
gathering information) influences how often, and if at all, a patient will return to that same physician.

Furthermore, the quality of communication between doctor and patient involves assessment of the doctor’s
willingness to include a patient in the decision-making process, to provide a patient with information
programs, and to ask a patient about his or her explanatory model of illness (ie, the perception of thc

disease as influenced by personal customs and beliefs).g’m

WHAT IS PATIENT SATISFACTION AND HOW IS IT AFFECTED BY THE DOCTOR-
PATIENT RELATIONSHIP?

Patient satisfaction is dcfined as “the degree to which the individual regards the health care service or

product or the manner in which it is delivered by the provider as useful, effective, or beneficial "L

Moreover, all 4 elements of the doctor-patient relationship impact patient satisfaction.

) 5 . .
Trust. Bennett et al™2 found that, among patients with systemic lupus erythematosus, those who trust and
“like” their physician had higher levels of satisfaction. In another study,u patients’ perceptions of their

physician’s trustworthiness were the drivers of patient satisfaction.

Knowledge. When doctors discovered patient concerns and addressed patient expectations, patient

satisfaction increased as it did when doctors allowed a patient to give information A2

Regard. Ratings of a physician’s friendliness, warmth, emotional support, and caring have been associated

with patient satisfaction. 1018

Loyalty. Patients feel more satisfied when doctors offer continued support; continuity of care improves
patient satisfaction 1214

APP-1262
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WHICH FACTORS CAN ADVERSELY INFLUENCE THE DOCTOR-PATIENT
RELATIONSHIP?

While the attributes and benefits of a favorable doctor-patient relationship have been characterized, few

studies have provided solutions for an impaired relationship. Therefore, we propose 4 categories (patient
factors, provider factors, patient-provider mismatch factors, and systemic factors) that can interfere with
the doctor-patient relationship.

relationship affected by each factor, and propose possible solutions; however, these tables are by no means
an exhaustive accounting of the nuances of the doctor-patient relationship.

CASE DISCUSSION

The case of Mr A illustrates an exemplary doctor-patient interaction. He had been hospitalized on multiple
occasions with complications (eg, hepatitis C, abscesses, and endocarditis) secondary to his undetlying
disease (intravenous drug abuse). His medical team made an effort to develop their knowledge of the
patient and his disease. Consequently, the team was able to recognize and address his underlying problem.
Mr A’s team demonstrated regard for the patient by making him feel that they were “on his side,” and they
demonstrated knowledge of his disease, as well of him as a person, resulting in earning his loyalty.
Recognizing the gaps in their expertise with regard to addiction management, the medicine team consulted
the substance abuse team after Mr A expressed a desire to change his drug use habits in the context of
motivational interviewing. Involvement of the substance abuse team is an example of using available
resources to overcome the challenge of treating what is generally considered a “frustrating” disease.

Ms B’s case is an example of a failure in the doctor-patient relationship. The oncologist started off well by
explaining the upcoming diagnostic steps to the patient. The oncologist built trust by explaining the
diagnostic procedures that should be performed to better characterize the nature of the cancer, thus
demonstrating her competence and understanding of Ms B’s disease. The oncologist also increased trust by
recognizing her own limits by engaging the surgeon’s expertise when needed. However, the interaction
between the patient and the surgeon illustrated problems that can arise between the physician and the
patient. Since the surgeon had never met the patient before, and the surgeon and the patient had not had a
chance to establish trust, neither knew each other and neither had the opportunity to establish loyalty.
While it may not be possible for a doctor to develop instant trust and loyalty with a patient (although
institutional transference may provide a protective umbrella over the relationship), the doctor in the case of
Ms B could have made an effort to demonstrate regard for the patient and to display a desire to know the
patient. The surgeon could have started off by asking Ms B open-ended questions about her understanding
of her discase, as well as of her fears and expectations regarding her health. This qucstioning would have
allowed the surgeon to create a patient-centered interaction by recognizing and addressing Ms B’s
thoughts, concerns, and values. The mutual participation model would have allowed the surgeon to build
knowledge of the patient as a person and show regard for her. Ms B’s responses also would have provided
the surgeon with information about her level of health literacy, so the surgeon would be better able to
target the discussion to her level of understanding.

The surgeon and the oncologist also failed to present a consistent prognosis for Ms B, undermining her
trust in the surgeon and the oncologist’s competence and transparency. It is worth acknowledging that
sometimes it is difficult to balance the 2 seemingly different roles of a physician: a bearer of bad news that
may remove hope versus a healer who cares for and sides with the patient. Neither the surgeon nor the
oncologist is necessarily inferior in this context. In fact, the surgeon’s intentions were good. The surgeon
was attempting to ensure that Ms B was fully informed of all the different outcomes of the suggested
procedure. There are no current screening tests for esophageal/gastric cancer, except in a subpopulation of
patients with known Barrett’s esophagus.M By the time most patients present with symps&ﬁbﬁ%sease
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is well advanced, so the surgeon was right in informing Ms B of the potential severity of her discase.
Delivering bad news, especially for a disease with a relatively unfavorable prognosis, will almost always
upset any patient. However, the surgeon should have pointed out all the possible outcomes, including that
of a superficial malignant lesion, and he should not have sounded so certain about resecting a large portion
of Ms B’s stomach, especially prior to endoscopic exploration and disease staging. While the oncologist’s
assessment could have been overly optimistic, provision of all the possible outcomes by the oncologist as
well as the surgeon would have demonstrated concordance among the physicians, thus allowing Ms B to
retain trust in her providers. Additionally, during the initial visit, the surgeon could have simply stated the
possibility of the disease’s seriousness, rather than bluntly stating that the disease would most likely be the
cause of her demise. The surgeon and oncologist could then reveal more details at subsequent visits when
some loyalty had been established and when more information about the extent of her disease was known.
Delaying such information until the next visit would not alter staging or management of the disease. The
surgeon was right to inform Ms B, but in this context, the manner and the quantity of information divulged
ultimately affected the doctor-patient relationship.

Further, distance arose when the surgeon turned away from Ms B at the end of the meeting to complete the
visit note. As the documentation burden increases, doctors feel increased pressure to attend to the
computer during patient visits, causing face-to-face interaction to suffer. Doctors may unintentionally
display a profound lack of empathy by looking at the computer screen instead of at the patient, especially
when the patient is experiencing strong emotions. This act of turning away created not only a failure of
regard, but also of loyalty. The physician is abandoning the patient to suffer alone despite the physician’s
physical presence. In this vignette, the surgeon should have fully addressed Ms B’s emotions before
working on the note. In other circumstances, the physician may turn note-writing into a collaborative
experience with the patient and encourage the patient to correct or to fill in additional information. If the
doctor is writing orders for the patient, it may be useful to explicitly explain to the patient what the
physician is doing on the computer so the patient can understand that the physician is using the computer
to help to provide better carc.

CONCLUSION

As our vignettes intended to illustrate, the doctor-patient relationship is a powerful part of a doctor’s visit
and can alter health outcomes for patients. Therefore, it is important for physicians to recognize when the
relationship is challenged or failing. If the relationship is challenged or failing, physicians should be able
to recognize the causes for the disruption in the relationship and implement solutions to improve care.
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Footnotes
LESSONS LEARNED AT THE INTERFACE OF MEDICINE AND PSYCHIATRY

The Psychiatric Consultation Service at Massachusetts General Hospital (MGH) sees medical and surgical
inpatients with comorbid psychiatric symptoms and conditions. During their twice-weekly rounds, Dr Stern and

other members of the Consultation Service discuss diagnosis and management of hospitalized éﬁ?ﬂ?@%ﬁ‘"
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complex medical or surgical problems who also demonstrate psychiatric symptoms or conditions. These
discussions have given rise to rounds reports that will prove useful for clinicians practicing at the interface of

medicine and psychiatry.

Mss Chipidza and Wallwork are fourth-year medical students at Harvard Medical School, Boston, Massachusetts.
Dr Stern is chief of the Avery D. Weisman Psychiatry Consultation Service at Massachusetts General Hospital and
the Ned H. Cassem professor of psychiatry in the field of psychosomatic medicine/consultation at Harvard Medical

School, Boston, Massachusetts.

Dr Stern is an employee of the Academy of Psychosomatic Medicine, has served on the speaker’s board of Reed
Elsevier, is a stock shareholder in WiFiMD (Tablet PC), and has received royalties from Mosby/Elsevier and the
Massachusetts General Hospital Psychiatry Academy and McGraw Hill. Mss Chipidza and Wallwork report no

conflicts of interest related to the subject of this article.

References

1. QT, Inc v. Mayo Clinic Jacksonville, 2006 US Dist. LEXIS 33668, at *10 (ND 11l May 15, 2006)

2. Ridd M, Shaw A, Lewis G, et al. The patient-doctor relationship: a synthesis of the qualitative literature
on patients’ perspectives. BrJ Gen Pract. 2009;59(561):e116—¢133. [PMCID: PMC2662123] [PubMed:
19341547]

3. Szasz TS, Hollender MH. A contribution to the philosophy of medicine: the basic models of the doctor-
patient relationship. AMA Arch Intern Med. 1956;97(5):585-592. [PubMed: 13312700]

4. Kaba R, Sooriakumaran P. The evolution of the doctor-patient relationship. Int J Surg. 2007;5(1):57-65.
{PubMed: 17386916]

5. Gordon C, Beresin EV. The doctor-patient relationship. In: Stern TA, Fava M, Wilens TE, et al., editors.
Massachusetts General Hospital Comprehensive Clinical Psychiatry. 2nd ed. Philadelphia, PA: Elsevier
Health Sciences; 2016. pp. 1-7.

6. Ong LML, de Haes JCIM, Hoos AM, et al. Doctor-patient communication: a review of the literature.
Soc Sci Med. 1995;40(7):903-918. [PubMed: 7792630]

7. Stewart MA, McWhinney IR, Buck CW. The doctor/patient relationship and its effect upon outcome. J
R Coll Gen Pract. 1979;29(199):77-81. [PMCID: PMC2159129] [PubMed: 480298]

8. Stewart MA. Effective physician-patient communication and health outcomes: a review. CMAJ.
1995;152(9):1423-1433. [PMCID: PMC1337906] [PubMed: 7728691 ]

9. Evans BJ, Kiellerup FD, Stanley RO, et al. A communication skills programme for increasing patients’
satisfaction with gencral practice consultations. BrJ Med Psychol. 1987;60(pt 4):373-378. [PubMed:
3426975]

10. Kleinman A, Eisenberg L, Good B. Culture, illness, and care: clinical lessons tfrom anthropologic and
cross-cultural research. Ann Intern Med. 1978;88(2):251-258. [PubMed: 626456]

11. Patient satisfaction. Biology online web site. http://www.biology-

12. Bennett JK, Fuertes IN, Keitel M, et al. The role of patient attachment and working alliance on patient
adherence, satisfaction, and health-related quality of life in lupus treatment. Patient Educ Couns.
2011;85(1):53-59. [PubMed: 20869188]

13. Dulewicz V, Van Den Assem B. The GP-patient relationship and patient satisfaction. Br-J Healthc
Manag. 2013;19(12):596-600. APP-1

httrne thananas rebht nls ik anvinme/articlac/PACA7R22NRI?2ranc=nrintahio A/15



47712021

Impact of the Doctor-Patient Relationship

14. Korsch BM, Negrete VFE. Doctor-patient communication. Sci Am. 1972:227(2):66—74. [PubMed:
5044413]

15. Inu1 TS, Carter WB, Kukull WA, et al. Outcome-based doctor-patient interaction analysis: 1.
comparison of techniques. Med Care. 1982;20(6):535-549. [PubMeced: 7109738]

16. Korsch BM, Freemon B, Negrete VF. Practical implications of doctor-patient interaction analysis for
pediatric practice. Am J Dis Child. 1971;121(2):110-114. 10.1001/archpedi.1971.02100130064006.
[PubMed: 5542848]

17. Gesell SB, Wolosin RJ. Inpatients’ ratings of care in 5 common clinical conditions. Qual Manag
Health Care. 2004;13(4):222-227. [PubMed: 155325106]

18. Cousin G, Schmid Mast M, Roter DL, et al. Concordance between physician communication style and
patient attitudes predicts patient satisfaction. Patient Educ Couns. 2012;87(2):193-197. [PubMed:
21907529]

19. Oakley BA. In: Pathological Altruism. Oakley B, Knafo A, Madhavan G, editors. New York, NY:
Oxford University Press; 2012.

20. Singer PA, Martin DK, Kelner M. Quality end-of-life care: patients’ perspectives. JAMA.
1999;281(2):163—-168. [PubMed: 9917120]

21. Gawande A. Being Mortal: Medicine and What Matters in the End. New York, NY: Metropolitan
Books; 2014.

22. Weisner C, Mertens J, Parthasarathy S, ct al. Integrating primary medical care with addiction
treatment: a randomized controlled trial. JAMA. 2001;286(14):1715-1723. [PMCID: PMC3056510]
[PubMed: 11594896]

23. Groves JE, Beresin EV. Difficult patients, difficult families. New Horiz-Sci Pract. 1998;6(4):331-343,

24. Wallace LS, Lennon ES. American Academy of Family Physicians patient education materials: can
patients read them? Fam Med. 2004;36(8):571-574. [PubMed: 15343418]

25. Williams MV, Davis T, Parker RM, et al. The role of health literacy in patient-physician
communication. Fam Med. 2002;34(5):383-389. [PubMed: 12038721}

26. Ratanawongsa N, Roter D, Beach MC, et al. Physician burnout and patient-physician communication
during primary care encounters. .J Gen Intern Med. 2008;23(10):1581-1588. [PMCID: PMC2533387]
[PubMed: 18618195]

27. Halbesleben JRB, Rathert C. Linking physician burnout and patient outcomes: exploring the dyadic
relationship between physicians and patients. Health Care Manage Rev. 2008;33(1):29-39. [PubMed:
18091442]

28. Irving JA, Dobkin PL, Park J. Cultivating mindfulness in health care professionals: a review of
empirical studies of mindfulness-based stress reduction (MBSR) Complement Ther Clin Pract.
2009;15(2):61-66. [PubMed: 19341981]

29. Krasner MS, Epstein RM, Beckman H, et al. Association of an educational program in mindful
communication with burnout, empathy, and attitudes among primary care physicians. JAMA.
2009;302(12):1284-1293. [PubMed: 19773563

30. Kjeldmand D, Holmstrém 1. Balint groups as a means to increase job satisfaction and prevent burnout
among general practitioners. Ann Fam Med. 2008;6(2):138-145. [PMCID: PMC2267420] [PubMed:

18332406] APP-1266

httne-/iwnana nebht nlim nth Anv/nme/articlec/PRAMOCA7RIANNR ?rancort=nrintahla

71K/



41712021

[ T F A

Impact of the Doctor-Patient Relationship

31. Shanafelt T, Dyrbye L. Oncologist burnout: causcs, consequences, and responscs. J Clin Oncol. 20/ 2.
30(11):1235-1241. [PubMed: 22412138]

32. Kushner RF, Kessler S, McGaghie WC. Using behavior change plans to improve medical student self-
care. Acad Med. 2011;86(7):901-906. [PMCID: PMC3128665] [PubMed: 21617509]

33. O’Leary KJ, Wayne DB, Havilcy C, ct al. Improving teamwork: impact of structured interdisciplinary
rounds on a medical teaching unit. J Gen Intern Med. 2010;25(8):826-832. [PMCID: PMC2896605]
[PubMed: 20386996]

34. Baker DP, Salas E, King H, et al. The role of teamwork in the professional education of physicians:
current status and assessment recommendations. Jt Comm J Qual Patient Saf. 2005;31(4):185-202.
[PubMed: 15913126]

35. Weech-Maldonado R, Morales LS, Elliott M, et al. Race/ethnicity, language, and patients’ assessments
of care in Medicaid managed care. Health Serv Res. 2003;38(3):789-808. [PMCID: PMC1360917]
[PubMed: 12822913]

36. Ferguson WJ, Candib LM. Culture, language, and the doctor-patient relationship. Fam Med.
2002;34(5):353-361. [PubMed: 12038717]

37. Meeuwesen L, Harmsen JAM, Bernsen RMD, et al. Do Dutch doctors communicate differently with
immigrant patients than with Dutch patients? Soc Sci Med. 2006;63(9):2407-2417. [PubMed: 16928417]

38. Campbell A, Sullivan M, Sherman R, et al. The medical mission and modern cultural competency
training. J Am Coll Surg. 2011;212(1):124-129. [PubMed: 21115375]

39. Wang S-M, Caldwell-Andrews AA, Kain ZN. The use of complementary and alternative medicines by
surgical patients: a follow-up survey study. Anaesth Analg. 2003;97(4):1010-1015. [PubMed: 14500149]

40. Gordon NP, Sobel DS, Tarazona EZ. Use of and interest in alternative therapies among adult primary
care clinicians and adult members in a large health maintenance organization. West J Med.
1998;169(3):153-161. [PMCID: PMC1305198] [PubMed: 9771154}

41. Astin JA, Marie A, Pelletier KR, et al. A review of the incorporation of complementary and alternative
medicine by mainstream physicians. Arch Intern Med. 1998;158(21):2303-2310. [PubMed: 9827781]

42. Kimball B, Joynt J, Cherner D, ct al. The quest tor new innovative care delivery models. J Nurs Adm.
2007;37(9):392-398. [PubMed: 17823572]

43, Patel BK, Chapman CG, Luo N, et al. Impact of mobile tablet computers on internal medicine resident
efficiency. Arch Intern Med. 2012;172(5):436—438. [PubMed: 22412110]

44. Hvid-Jensen F, Pedersen L, Drewes AM, et al. Incidence of adenocarcinoma among patients with
Barrett’s esophagus. N Engl J Med. 2011;365(15):1375-1383. [PubMed: 21995385]

Figures and Tables

APP-1267

R TR N T Y A SR TN P (o] U P ol hrde 1o 1o Yo Yo ¥ Lo TURRUIS TEENT SN T TN P i42



477/2021 Impact of the Doctor-Patient Relationship

Table 1.

Health Outcome Variables Related to the Doctor-Patient Relationship

Oulcome Category Outcome Variable

"()bj-cclivc Blood-prcssurc
Frequency of visits
Knowledge/recall
Serum glucose level
Serum triglyceride level
Survival
Behavioral Adherence to treatment
Coping
Emotional status
Functional status
Recovery
Subjective Global health status
Knowledge
Pain
Satistaction

Understanding
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Table 2.

Patient Factors That Affcct the Doctor-Patient Relationship and Suggested Solutions for an
Impaired Relationship

Patient Strains on Relationship Solutions

Factors

New patient  Trust: Not yet established Regard: Maximize the patient’s comfort and fecling of
being liked

Knowledge: The doctor does not know  Knowledge: Take time to get to know the patient to

the patient and vice versa maximize your knowledge of the patient

Loyalty: There has been limited

opportunity to demonstrate loyalty

Poor Trust: Medical knowledge and Trust: Ensure that the patient knows you have done

prognosis interventions may be exhausted everything possible

Regard: “Pathologic altruism,” in which Loyalty: Do not abandon the patient
a physician may damage his or her .

relationship with a patient if the Regard: Find out what is important to the patient and -

physician fails to recognize when work with him or her to maximize the quality of his or

treatment is futile, but continues to her final days& 21
aggressively treat the patient, rather

than focus on the patient’s goals of

careE :i
Afflicted Trust: The doctor might not trust the Loyalty: Make sure the patient knows that the i
with a patient physician is there for him or her
“frustrating”  Regard: The patient and the physician  Trust: Educate oneself about the disease in question and
disease” might not like each other; the patient the best ways to connect with the patient; create a
may feel judged; the doctor might have  dedicated team to support the treatment team for a
trouble being empathic challenging patient; in the case of substance abuse,
studies have shown that patients in integrated care
groups are more likely to remain abstinent compared to
those in independent care groups2
Regard: Use motivational interviewing techniques to
evaluate a patient’s current willingness to change and to
keep a patient’s goals central to care
“Difficult™  Regard: The patient might dislike the Knowledge: The physician should actively evaluate his
patient physician; the doctor may dislike the or her [eelings toward Lhe patient (“autognosis™ or sclf-
patient knowledge), which allows the physician to use his or
her own emotional reactions toward the paticnt as Y

Open in a separate window

Diseases that are generally considered difficult to treat (eg, substance abuse, substance-induced comorbidity,
borderline personality disorder).
bEspecially il the patient does not have decision-making capacity.
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Table 3.

Impact of the Doctor-Patient Relationship

Provider Factors That Affcct the Doctor-Patient Relationship and Suggested Solutions for an

Impaired Relationship

Provider

Factors

Physician
burnout: state
of
detachment,
emotional
exhaustion,
and lack of
work-related

T

Doclors in
training or in

carly career

Strains on Relationship

Trust: Lack of trust can lead to lower
levels of patient satisfaction and to

= A,
longer recovery times=; the
behavioral consequences of burnout
(eg, ineffective communication) also
jeopardize trust and may damage the
trust that patients have in a physician’s

competence

Knowledge: Attentive doctors are
better able to understand both verbal
and nonverbal communicationﬁ;
therefore, burnout, which hinders
attentiveness, prevents physicians
from appreciating the needs of their
patients, thus failing to identify their

ailments

Regard: It is harder for emotionally
exhausted physicians to show
affection; when physicians are burned
out, their patients are more likely to
report that physicians use nonempathic
slatcments&

Loyalty: Patients are less likely to
return to a physician who fails to
recognize their needs or who fails to

regard them as individuals

Trust: Patients may not trust a doctor’s
competence due to his or her young
appearancc or apparent lack of

confidence

Loyalty: Patients might be reluctant to

receive ongoing carc from an

hittrnefhananas mebd ndem ik o Acv i isarbielac/IiDRMRACATZ2ADAINR ! PV rarnadt—rmrinta ko

Solutions

are dependent upon physician well-being; strategies

that improve a doctor’s emotional wellness will

optimize the doctor-patient relationship (eg,

mindfulness meditation techniques, work-hour

restrictions, participation in Balint groups, and

programs to promote personal health [eg, exercise,

S, 27 32
nutrition, and sleep])™—

Trusl: Take the time to explain your clinical reasoning

to a patient to demonstrate competence

Knowledge: Gel lo know your patient

APP-1271
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Table 4.

Impact of the Doctor-Patient Relationship

Patient/Provider Mismatches That Affect the Doctor-Patient Relationship and Suggested Solutions

for an Impaired Relationship

Patient/Provider

Mismatches

Language

barriers

Cultural

barriers

Locus of

a
control

Strains on Relationship Solutions

Trust: Linguistic minorities Trust: Print educational handouts in the patient’s language
report worse care than is
provided to linguistic
1 = 85 . _
majorities=; physicians are less
likely to share important medical

. . 36
information™

Knowledge: Doctors and patients Knowledge: Use skilled/trained interpreters rather than

may have more difficulty getting  family members or members of the treatment team who

to know one another due to speak “a little” of the patient’s language ;%
language barrietrs -
Regard: Doctors are less likely to  Regard: Encourage a greater expression of empathy
show empathy for a patient who
is not proficient in the
physician’s language and are less e
likely to establish rapport&,ﬂ %Z{?
Trust: Patients may not trust Knowledge: Whenever possible, use interpreters who act i
Western medicine as cultural ambassadors as well as language interpreters;
use frameworks, such as Kleinman’s 8 questions,m to
elicit the patient’s explanatory model; encourage physician
participation in global health initiativesﬁ
Knowledge: Doctors may not Regard: Acknowledge and incorporate traditional practices
understand the patient’s health whenever possibleﬂ—ﬂ
goals
Regard: Physicians may be
judgmental about a patient who
seeks complementary and
alternative medical therapies T
Knowledge: Patients may know  Knowledge and regard: A mutual participation modcl can
themselves better than the doctor  be cmployedi
knows them and therefore know
the best treatment N

4Locus of control (ie, Who is ultimately making the decisions?).
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Impact of the Doctor-Patient Relationship

Table 5.

Systemic Factors That Affect the Doctor-Patient Relationship and Suggested Solutions for an

Impaired Relationship

Systemic Strains on Relationship

Factors

Time
constraints time to explain their reasoning (o
engender the patient’s trust

Knowledge: There is less time for the
physician and the paticnt to get to know

one another

Regard: There is less time to establish

rapport

Loyalty: Patients are less likely to be

loyal to a doctor if they have not

developed positive regard
Space/room Knowledge: 1f the space is not private,
physicians may be reluctant to ask certain
questions, which limit their ability to
know the patient; additionally, patients
may be reluctant to confide in doctors if
they do not feel the conversation is
private
Regard: Busy and uncomfortable clinics
may make it harder for the doctor and
patient to connect
High patient- Knowledge: Patients may feel like they
provider ratio®  are objects being discussed, rather than as
equals participating in their own care;
they may not feel as though they know all
of the team members and what their roles
are
Regard: There may be too many people

with whom to establish rapport

Solutions

Trust, knowledge, regard, and loyalty: Develop
strategies to increase workplace efficiency, leaving
time for physicians to explain their reasoning, to
know patients, and to establish rapport; by using
prescreening forms and questionnaires while the
patient is in the waiting room or by using simple
technologies (eg, walkie-talkies to communicate
with medical assistants and other support staff),

more time can be devoted to patient care4—2

Knowledge: Whenever possible, take the patient

into a private room to ask questions

Trust: Explain each team member’s role and how

they contribute to the patient’s care

Knowledge and regard: Whenever possible, limit
the number of physicians who round on a patient
at one time; in teaching hospitals, where this is not
always possible, team members should introduce

themselves to the patient outside of rounds to v

Open in a separate window

do . . . R . . .
Refers specifically 1o teaching rounds, wherein a large tcam ol providers visits a patient as a group.

https:/iwww.ncbi.nlm.nih.gov/pmc/articles/PMC4732308/?report=printable
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The Doctor-Patient Relationship

Challenges, Opportunities, and Strategies
Susan Dorr Goold, MD, MHSA, MA, Mack Lipkin, Jr., MD

he doctor—patient relationship has been and remains

a keystone of care: the medium in which data are
gathered, diagnoses and plans are made, compliance is
accomplished, and healing, patient activation, and sup-
port are provided.! To managed care organizations, its im-
portance rests also on market savvy: satisfaction with the
doctor-patient relationship is a critical factor in people’s
decisions to join and stay with a specific organization.>-5

The rapid penetration of managed care into the
health care market raises concern for many patients,
practitioners, and scholars about the effects that different
financial and organizational features might have on the
doctor-patient relationship.-1© Some such concerns rep-
resent a blatant backlash on the part of providers against
the perceived or feared deleterious effects of the corporati-
zation of health care practices. But objective and theoreti-
cal bases for genuine concern remain. This article exam-
ines the foundations and features of the doctor-patient
relationship, and how it may be affected by managed care.

A SPECIAL RELATIONSHIP

The relationship between doctors and their patients
has received philosophical, sociological, and literary at-
tention since Hippocrates, and is the subject of some
8,000 articles, monographs, chapters, and books in the
modern medical literature. A robust science of the doctor-
patient encounter and relationship can guide decision
making in health care plans. We know much about the
average doctor’s skills and knowledge in this area, and
how to teach doctors to relate more effectively and effi-
ciently.11:12 We will first review data about the importance
of the doctor-patient relationship and the medical en-
counter, then discuss moral features. We describe prob-
lems that exist and are said to exist, we promulgate prin-
ciples for safeguarding what is good and improving that
which requires remediation, and we finish with a brief
discussion of practical ways that the doctor-patient rela-
tionship can be enhanced in managed care.

The medical interview is the major medium of health
care. Most of the medical encounter is spent in discussion

Received from the Division of General Medicine, University of
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York University Medical Center, New York, N.Y. (ML).
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Address correspondence and reprint requests to Dr. Goold:
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between practitioner and patient. The interview has three
functions and 14 structural elements (Table 1).!3 The three
functions are gathering information, developing and main-
taining a therapeutic relationship, and communicating in-
formation.!'# These three functions inextricably interact.
For example, a patient who does not trust or like the prac-
titioner will not disclose complete information efficiently.
A patient who is anxious will not comprehend information
clearly. The relationship therefore directly determines the
quality and completeness of information elicited and un-
derstood. It is the major influence on practitioner and pa-
tient satisfaction and thereby contributes to practice
maintenance and prevention of practitioner burnout and
turnover, and is the major determinant of compliance.!®
Increasing data suggest that patients activated in the med-
ical encounter to ask questions and to participate in their
care do better biologically, in quality of life, and have
higher satisfaction.16

Effective use of the structural elements of the inter-
view also affect the therapeutic relationship and impor-
tant outcomes such as biological and psychosocial quality
of life, compliance, and satisfaction. Effective use gives
patients a sense that they have been heard and allowed to
express their major concerns,!” as well as respect,!® car-
ing,!® empathy, self-disclosure, positive regard, congru-
ence, and understanding,?® and allows patients to express
and reflect their feelings?! and relate their stories in their
own words.?? Interestingly, actual time spent together is

Table 1. Functions and Elements of the Medical Interview

Functions
1. Determine and monitor the nature of the problem
2. Develop, maintain, and conclude the therapeutic
relationship
3. Carry out patient education and implementation of
treatment plans
Structural elements
. Prepare the environment
. Prepare oneself
. Observe the patient
. Greet the patient
. Begin the interview
. Detect and overcome barriers to communication
. Survey problems
. Negotiate priorities
. Develop a narrative thread
. Establish the life context of the patient
. Establish a safety net
. Present findings and options
. Negotiate plans
. Close the interview
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less critical than the perception by patients that they are
the focus of the time and that they are accurately heard.
Other aspects important to the relationship include elicit-
ing patients’ own explanations of their illness,?3?% giving
patients information,?526 and involving patients in devel-
oping a treatment plan.?? (For an overview of this area of
research, see Putnam and Lipkin, 1995.28)

A series of organizational or system factors also affect
the doctor-patient relationship. The accessibility of per-
sonnel, both administrative and clinical, and their cour-
tesy level, provide a sense that patients are important and
respected, as do reasonable waiting times and attention
to personal comfort. The availability of covering nurses
and doctors contributes to a sense of security. Reminders
and user-friendly educational materials create an atmo-
sphere of caring and concern. Organizations can pro-
mote a patient-centered culture,?® or one that is profit- or
physician-centered, with consequences for individual
doctor-patient relationships. Organizations (as well as
whole health care systems) can promote continuity in clini-
cal relationships, which in turn affects the strength of in
those relationships. For instance, a market-based system
with health insurance linked to employers’ whims, with
competitive provider networks and frequent mergers and
acquisitions, thwarts long-term relationships. A health
plan that includes the spectrum of outpatient and inpa-
tient, acute and chronic services has an opportunity to
promote continuity across care settings.

The competition to enroll patients is often character-
ized by a combination of exaggerated promises and efforts
to deliver less. Patients may arrive at the doctor’s office
expecting all their needs to be met in the way they them-
selves expect and define. They discover instead that the
employer’s negotiator defines their needs and the man-
aged care company has communicated them in very fine
or incomprehensible print. Primary care doctors thus be-
come the bearers of the bad news, and are seen as closing
gates to the patient’s wishes and needs. When this hap-
pens, an immediate and enduring barrier to a trust-based
patient-doctor relationship is created.

The doctor-patient relationship is critical for vulnera-
ble patients as they experience a heightened reliance on
the physician’s competence, skills, and good will. The re-
lationship need not involve a difference in power but usu-
ally does,3° especially to the degree the patient is vulnera-
ble or the physician is autocratic. United States law
considers the relationship fiduciary; i.e., physicians are
expected and required to act in their patient’s interests,
even when those interests may conflict with their own.® In
addition, the doctor—patient relationship is remarkable for
its centrality during life-altering and meaningful times in
persons’ lives, times of birth, death, severe illness, and
healing. Thus, providing health care, and being a doctor,
is a moral enterprise. An incompetent doctor is judged not
merely to be a poor businessperson, but also morally
blameworthy, as having not lived up to the expectations of
patients, and having violated the trust that is an essential

and moral feature of the doctor-patient relationship.3!
Trust is a fragile state. Deception or other, even minor,
betrayals are given weight disproportional to their occur-
rence, probably because of the vulnerability of the trust-
ing party (R.L. Jackson, unpublished manuscript).

EFFECTS OF MANAGED CARE

A managed care organization serves a defined popu-
lation with limited resources in an integrated system of
care. Thus, a single organization may both provide and
pay for care. Organizations as providers have duties such
as competence, skill, and fidelity to sick members. Orga-
nizations as payers have duties of stewardship and jus-
tice that can conflict with provider duties. Managed care
organizations thus have conflicting roles and conflicting
accountability.

An organization’s accountability to its member popu-
lation and to individual members has a series of inherent
conflicts. Is the organization’s primary accountability to
its owners, to employer purchasers, to its population of
members, or to individual, sick members? If these constit-
uents somehow share the accountability, how are con-
flicting interests resolved or balanced? For example, the
use of the primary care clinician to coordinate or restrain
access to other services involves the primary care clini-
cian in accountability for resource use as well as for care
of individual patients. Although unrestricted advocacy for
all patients is never really achievable, the proper balance
and the principles of balancing between accountability to
individual patients, a population of patients, or an organi-
zation need to be made explicit and to be negotiated in
new ways.32-34

Does paying physicians by salary, capitation, risk
withholds, or bonuses, with a variety of incentives to with-
hold (more or less) needed care from patients, represent a
conflict of interest for physicians and violate the fiduciary
nature of the relationship? All mechanisms for paying
physicians, including fee-for-service reimbursement, cre-
ate financial incentives to practice medicine in certain
ways. We still lack a calculus to minimize or even de-
scribe in fine detail how such conflicts affect our ability to
justify trusting relationships. Even-handed social atten-
tion seems appropriate to all the different mechanisms of
payment. Balanced assessment of how the details of remu-
neration systems influence doctor’s willingness to act on
behalf of patients will best protect both the health of the
public and the health of doctor-patient relationships. This
is a priority for a new form of empirical, ethical research.

“Whose doctor is it anyway?” expresses one of the
most critical problems inherent in managed care for the
doctor-patient relationship. Patients correctly wonder if
doctors are caring for them, the plan, or their own jobs or
incomes (the latter is equally problematic in fee-for-service
care). This ambiguity erodes trust, promotes adversarial
relationships, and inhibits patient-centered care. The re-
cent controversy over gag rules has onl}i:confirmed this
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set of fears in the mind of the public which is now seeking
regulation of the managed care industry through the po-
litical process. As illustrated in Figure 1, the interests of
patients, plans, and doctors can overlap to a greater or
lesser extent. Professional ethics dictate that physicians at-
tempt, as individuals and as a profession, to ensure that
their interests and those of their patients are congruent in
clinical practice. Plan interests, however, can pull physi-
cians away from this goal, as the organization’s values and
their implementation inevitably influence attitudes, behav-
ior, and experiences. Alternatively, plans could promote
patient-centered care by trying to maximize the extent to
which patient, doctor, and plan interests overlap. For ex-
ample, promoting continuity, communication, and preven-
tion can further all three interests so long as value (and not
cost alone) is seen as the plan’s product. Similarly, re-
source stewardship can be honestly promoted as a way to
ensure that quality care is available for future patients.
Another feature of managed care organizations is
their emphasis, in principle, on primary care. They often
rely on primary care clinicians to manage, coordinate, or
restrain access to other services. Members are required to
choose or are assigned a primary care physician. With the

PATIENTS

—

/o)

DOCTORS PLANS

FIGURE 1. Overlapping and conflicting interests. The interests
of patients (fop circle), doctors (left circle), and health plans
(right circle) may overlap to a greater or lesser degree, de-
pending on the actors and the circumstances. Employers’ in-
terests are likely to be approximated by plans’ interests, as
plans in a competitive market respond to buyers. Physicians
should be both empowered and motivated to continually in-
crease the size of area A; the more that their interests and the
interests of patients (sick and well) overlap, the greater the
likelihood of decision making that maximizes patient well-be-
ing. Plans may try to increase area C, by aligning financial in-
centives for physicians to correspond with greater profit (or
other organizational goals) in order to ensure that physicians
make decisions in the plan’s interest. Plans may also strive to
increase area B, for instance, by cutting physician reimburse-
ment, in order to make the plan more attractive to potential
enrollees. Ideally, area D is large, representing the confluence
of plan, patient, and doctor interests, and all three parties
strive to continually increase it.

primary care emphasis comes an opportunity for the devel-
opment of strong relationships between primary care doc-
tors and their patients. In addition, new relationships with
patients who in the past never sought care and seldom en-
tered into a doctor-patient relationship may be more likely
in a system that emphasizes wellness and primary care,
although this may be more apparent than real. It is un-
clear at present how a “relationship” between a primary
care physician and a member of the physician’s panel,
who have never met, should be characterized, or what re-
sponsibilities are associated with it. It is not yet demon-
strated that an emphasis, in principle, on primary care
leads to stronger relationships, and to what extent coun-
tervailing forces such as lack of continuity counter this.

Integrated systems, characteristic of most managed
care plans, introduce opportunities for improvement in
continuity across the spectrum of care. For example, op-
portunities arise for case management or for coordinating
care between doctors’ offices, hospitals, nursing homes,
and home care so that individuals do not fall through the
cracks of a fragmented system. With integration come new
responsibilities for doctors and other health care practi-
tioners for communication, teamwork, and a more longi-
tudinal approach to patient care. This continuity may be
thwarted, however, by turnover in staff or members.

Standardization of practice, sometimes relying on
“evidence-based medicine,” is often used by managed
care to minimize costs or maximize or ensure quality of
care. Standardization is often touted as promoting fair-
ness by treating like individuals in like manner. Both
standardization and the application of evidence-based
principles in choosing care standards, however, rely on
value judgments about what counts as good evidence and
how that evidence should be interpreted and applied. The
danger to the doctor—patient relationship in these move-
ments is that individual patients with their individual
needs and preferences may be considered secondary to
following practice guidelines, adherence to which may
form part of an evaluation measure of physician’s perfor-
mance. Using practice guidelines and the “standard of
care” to determine which benefits are covered, and for
whom, ignores the incredible variation in patient prefer-
ences and characteristics. This approach treats the dis-
ease without reference to the illness.3% Rather than treat-
ing individuals with similar illnesses in like manner, the
result is that individuals who merely have the same dis-
ease are treated in like manner. Fairness is sacrificed to
uniformity.®® Reliance on “data” may discount the pa-
tient’'s own story, thus discounting specific evidence
about personal aspects of disease and its meaning and
value. Obviously, discounting the person depreciates the
relationship.

Continuous quality improvement and total quality
management are industrial strategies3” lately applied in
the health care arena. Although quality improvement ef-
forts are by no means unique to managed care organiza-
tions (MCOs) in the health care industry, a few individual
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MCOs and the American Association of Health Plans have
been leaders in promoting quality initiatives and include
them in the accreditation process. Implementing continu-
ous quality improvement may work for the doctor-patient
relationship by enhancing competence and the perception
of competence, or it may work against the doctor-patient
relationship if it diminishes practitioner flexibility or ac-
countability, or if it is perceived by practitioners as a
manifestation of distrust by the organization.

The effort to cut costs to increase competitiveness or
profit means having doctors be more “productive” by see-
ing patients faster. The first thing dropped as visit length
shortens is psychosocial discussion.3® So far, the average
length of visits in the United States does not seem to have
dropped significantly, probably because of inherent ineffi-
ciencies in scheduling and doctors’ abilities to finagle time
to fit the needs of patients.3? Yet both patients and doctors
feel a heightened sense of time pressure, and patients
worry about being on a conveyor belt with a production-
line-oriented doctor. As companies attempt to increase
providers’ efficiency, these fears will be realized unless
thwarted by consumers, professionals, or more visionary
organizations. Less time, otherwise, will mean less relat-
ing time and damage to care: less-accurate and incom-
plete data; difficulty in identifying the real problems; less
efficiency in test and treatment choices based on knowl-
edge of the individual patient; less trust; less healing;
more errors and more waste.3® A penny of good communi-
cation time may avert a pound of unnecessary or even
harmful spending used to reassure an anxious patient or
substitute for a sketchy history.

We believe that in the long run the trust of the public
that the physician is doing the absolute best for the pa-
tient must be maintained so that the doctor-patient rela-
tionship preserves its healing functions. At the moment,
the momentum of control is such that industry and cor-
porate leaders have the upper hand and care is or will

suffer as a result. Only if consumers and the medical pro-
fession stand together and insist on standards that pro-
tect the doctor-patient relationship will it endure the acid
raining against its delicate face.

WHAT PRACTITIONERS CAN DO

Table 2 lists several principles physicians can follow
to retain professional standards and nurture and sustain
the public’s trust in doctor—patient relationships. The first
priority is to enhance knowledge, skills, and attitudes of
doctors, patients, and plans in the doctor—patient relation-
ship. Currently, neither doctors and patients, nor plans
have adequate skills in the doctor-patient relationship.
Most doctors currently practicing have never been criti-
cally observed interviewing a patient, breaking bad news,
or denying a patient’s request for an unnecessary test.
Doctors need no longer suffer from a lack of this skill—it is
learnable and quickly taught. Physicians should each en-
sure their own competence in this vital area.

Physicians should focus on continuity: in their rela-
tionships with individual patients, between their patients
and other clinicians (including specialists and nurses),
and with the organization as a whole. Trust is most realis-
tic when a relationship has a history of reliability, advo-
cacy, beneficence, and good will (R.L. Jackson, unpub-
lished manuscript). Continuity encourages trust, provides
an opportunity for patients and providers to know each
other as persons and provides a foundation for making
decisions with a particular individual. It allows physicians
to be better advocates for their patients and allows pa-
tients some power by virtue of the personal relationship
they have with this physician. Patients value continuity in
and of itself, apart from its effect on health outcomes,404!
although its current value seems to be about $15 per
month in added premium. Industry estimates are that an
average patient will change plans and doctors if continuity

Table 2. Principles for Enhancing the Doctor-Patient Relationship in Managed Care

Physicians

Plans

Enhanced knowledge, skills, and attitudes of doctors, patients,
and plans in the doctor-patient relationship

Foster continuity

Protect the interests and the preferences of individuals

Contribute to quality improvement and standardization efforts
Practice prudence in medical spending decisions

Minimize conflict of interest

Review contracts for potential effects on doctor—patient relationship

Enhance knowledge, skills, and attitudes of doctors, patients,
and plans in the doctor-patient relationship

Encourage attention to psychosocial aspects of care

Monitor satisfaction with visit time

Avoid decisions that interrupt continuity

Promote a patient-centered culture
Separate administrative rule communication from patient care

Standardize with protection for individual needs and preferences
Protect patient confidentiality
Eliminate intrusive incentives in physician contracts

Structure employer contracts to encourage accountability
to members

Promote candor in advertising (and elsewhere)
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costs more than $180 per year.*? Rapid changes between
plans, mergers, acquisitions, closings, changing panels of
providers within plans, and physician non-competition
clauses all detract from the continuity of patient care.
Physicians should advocate for continuity as an impor-
tant goal for themselves in their individual practices, as
members of a group practice, as a profession, and within
their organizations.

Practitioners should work to protect the interests and
the preferences of individuals. Utilization management,
standardization, guidelines, and other cost-containment
efforts are morally neutral. They may be necessary to en-
sure that resources needed to care for those who are not
yet sick are available when the time comes. Whereas ad-
ministrators and managers must responsibly steward the
pooled resources of health insurance premiums, each phy-
sician in a managed care organization should primarily be
an advocate for individual patients. This is not to say that
physicians should ignore the cost implications of their de-
cisions, or that they should be unconcerned with resource
stewardship, merely that their primary responsibility as
practitioners should be for the care of their patients.

Health care administrators, whose primary responsi-
bility is stewardship, should not ignore the need for com-
petence, compassion, and individualization of care. Physi-
cians’ roles as patient advocates mean they must attend
to the needs of individual patients who may be exceptions
to the rules or otherwise have special needs. As patient
advocates, physicians must ensure that policies and pro-
cedures put in place that threaten the ability to individu-
alize care do not go unchecked. Since this power may be
beyond the capacity of individual physicians, it may re-
quire organization at the level of the whole profession.

Practitioners should contribute to quality improve-
ment efforts. For efforts to be focused on improving the
quality of care and not solely on restraining resource use,
the role of physicians is indispensable. Physicians know
when access is too tightly restrained and their patients’
care is suffering, when restrictions on the use of particu-
lar drugs or equipment constitute unacceptable impinge-
ments on the quality of care, or in what circumstances a
procedure is probably unnecessary. Physicians can, and
should, serve as “quality police” by noticing, remarking,
and, ideally, working for change when they see a feature
that is detrimental to patient care. In addition, they
should be proactive in spearheading and making clini-
cally and humanly relevant quality improvement efforts in
their organization.

Practitioners can practice prudence. Physicians should
be prudent in their use of resources, and at a minimum
should not waste resources by providing services of no
benefit to patients. Physicians often complain that patients
come in asking for x-rays, blood tests, and other services
when physicians are skeptical of any benefit. Conversely,
many patients have noted physician’s overuse of “tests.”
The role of insurers in the health care system means that
a service rarely has direct costs for an individual patient,

though it may be costly. Indeed, our culture seems to rely
on technology to answer questions with a greater cer-
tainty than the technology can deliver. Physicians them-
selves have contributed to a culture of medical practice in
which objective test results are given more credence and
are felt to be more reliable than the subjective story of the
patient or assessment of the physicians. In truth more
than 80% of diagnoses are made by history alone.43 Physi-
cians need to control their own reliance on objective but
noncontributing data. By fostering a system of care in
which concern for cost is acceptable and unnecessary
services are not provided, physicians can be perceived as
being socially responsible and perhaps restore some cred-
ibility in this area to the profession.

Because it is a matter of integrity not to waste re-
sources on tests or other services, physicians must talk to
patients, find out why they are requesting certain ser-
vices, and meet those needs in other ways. We must edu-
cate patients about the limited ability of medical technol-
ogy and the potential for harm in any treatment. This,
again, involves skills that many physicians need to learn
in order to understand the patient’s underlying concerns,
cultural background, and life history.

Physicians need to pay close attention to financial
and nonfinancial incentives that might provide a strong
conflict of interest when making decisions for individual
patients. Physicians must look at how they are paid, real-
ize how it might influence the care of their patients, and
take steps to ensure that such concerns do not intrude
unduly into decisions at the individual patient level. Re-
muneration schemes must be scrutinized for this possi-
bility by paying attention to the number of patients the
scheme affects, the ability to spread risks over a large
population of patients in the case of capitated payment
schemes, the implicit and explicit goals of remunerative
strategies (including cost containment, but also poten-
tially quality, patient satisfaction, continuity, and other
worthy goals), and the extent to which the arrangements
are public or, at least, open and understandable to pa-
tients. It is important to recognize that large fee—for-service
payments and salaries without productivity standards or
quality standards are equally likely to influence the care
of individual patients and should be scrutinized with
equal seriousness. Similarly, things like the size of a phy-
sician’s panel of patients, its cultural variety, or morbidity
can affect relationships because of their influence on time
available per patient visit.

When taking on responsibility for a panel of patients,
physicians could be said to join a relationship in theory
that does not yet exist in reality. Physicians, working with
their plan, should spearhead efforts to reach out to such
members if only to ensure they are educated about pre-
ventive medicine issues and encourage them to follow
healthy lifestyles. Although patients and doctors alike will
not find frequent visits necessary when someone remains
healthy, still the relationship between patient and physi-
cian may become important later, should the Opatient
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become seriously ill. Something as simple as an annual
“Health Care Maintenance Reminder” postcard (with the
doctor’s name) may help members feel their faceless doc-
tor is nonetheless caring for them. Developing relation-
ships with all enrolled members is also a way for physi-
cians and plans to become more accountable for the care
of those who are not seen in clinical practice.

STRATEGIES FOR MANAGED CARE PLANS

A number of strategies that MCOs can use to
strengthen doctor—patient relationships are listed in Table
2. Often, plans do not know how to detect and remediate
problems in doctor-patient relationships, how to train
their practitioners and their staff to relate effectively and
efficiently, or how to train their enrollees to be effective in
their own care. As we now know how to do all of these
things, there is no longer justification for poor perfor-
mance in the encounters between providers and patients.
Doctors need training in dealing with difficult patients,
about common aspects of life adjustment such as reac-
tion to illness, in recognizing the underlying psychological
problems that remain a leading cause of seeking medical
care, in negotiating, and in handling tough situations like
breaking bad news. Courses such as those of the Ameri-
can Academy on Physician and Patient (AAPP) can provide
such skill. Patients need to be taught to organize their ap-
proach to care, to ask questions, to negotiate, and to dis-
cuss feelings. The AAPP, the Northwest Institute, the
Bager Institute, and others can provide such training.

Plans can promote a culture that is patient- and
member-centered. This variation on “put the customer
first” acknowledges the vulnerability of patients as ill per-
sons needing care, compassion, and special attention. It
also implicitly and explicitly makes care, not profit, the
center of attention for those doing the daily work of pro-
viding health care. Physicians and other clinicians are en-
couraged to put their patients’ good first, ahead of profit
(their own or the organization’s), politics (e.g., reluctance
to whistleblow or disclose mistakes), or personnel (e.g.,
the convenience of the other staff). Conserving resources
for future patients or to expand services becomes an im-
portant part of serving the member population. Although
creating a culture that is patient-centered is not a quick
or easy task, there are resources available.**

It is useful for plans to separate patient care from ad-
ministrative rules communication. Too often, the practitio-
ner is the person who has the difficult task of saying “no”
to a patient.#> Plans can be purposefully deceptive or vague
in communicating what they will not do for a member,
when they are trying to enroll new members.4¢ It would
ease the situation between doctor and patient if the patient
clearly understood when the doctor said no that (when ap-
plicable) this is not the doctor’s decision but the plan’s.
This approach is likely to require regulatory change.

Plans can structure contracts with employers that
encourage accountability to the membership rather than

the employer. It is hard to balance the competing inter-
ests of sick and well members, those who need resources
now and those who may need them later, staff and the
community. Employers’ standing in decisions that affect
primarily their employee members adds more complexity,
and is fraught with conflict. The illusion remains that em-
ployers pay for health insurance. Actually their not paying
the premiums would increase real wages for their employ-
ees, drop the cost of living, increase profits, or increase
income due to greater competitiveness. This illusion, how-
ever, affects how health insurers view their accountabil-
ity. Managed care plans do what it takes to please em-
ployers, because employees are their customers. The
member, sick or well, has little voice. One way to alleviate
this situation is to ensure that members have a voice, ei-
ther through their employer or union, or in the health
plan itself, for example, through representation on guide-
line development initiatives or benefits committees. If pol-
icies can be said to be self-imposed by the membership,
physicians making judgments about resource use are act-
ing for their patients, current and future, and not for em-
ployers.4748 Another strategy is to require management to
use the same plans their employees do.

Plans must eliminate intrusive incentives in contract-
ing with physicians. Intrusive incentives are those that
combine strength (i.e., are large either in absolute or rela-
tive terms) with a tight linkage to individual patient care
decisions. If a single decision about a single patient (in-
cluding the decision to accept a chronically ill person into
one’s practice) is likely to result in a significant financial
loss to the physician, then the relevant incentive is too in-
trusive. The intrusiveness of incentives is a product of the
incentive’s size (e.g., how much money is at stake) and its
link to individual care decisions. For instance, if referring
a patient to a specialist “costs” a physician a loss out of
the physician’s pool, it is tightly linked. If, however, a pre-
paid arrangement covers several thousand patients, the
relative size (or impact) of the incentive is small. Incen-
tives need not be only financial; peer pressure, leisure
time, the threat of deselection, or a sense of fulfillment
from work may also influence patient care decisions and
thus also should be subject to scrutiny.

Plans can standardize “with heart.” Moderating the
variation in clinical practice has often been touted as a
way to save money without compromising quality of care.
Yet some variation is necessary and inevitable. An organi-
zation that does not allow clinicians to open the gate for
the justifiable exception to the rule, or is overly skeptical
of clinical judgment about those with rare or poorly char-
acterized conditions, ignores to its peril the rich variety of
the human condition.

The openness and honesty of a system or organiza-
tion can contribute to a climate of trustworthiness. For
instance, discrepancies between marketing messages (“we
provide everything”) and the availability of medications,
equipment, or specialty care (“that’s not covered in your
plan”) create entitlement and convert it to disenchantment,
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resulting in an atmosphere of distrust that inevitably in-
cludes the doctor-patient relationship. Health care orga-
nizations may not relish the idea of promoting honest talk
about limited resources and their consequences, but
should at a minimum not try to raise expectations of un-
limited access to unlimited services.

Plans should promote patient privacy and confidenti-
ality. The expectation of privacy is one of the most impor-
tant aspects of the doctor-patient relationship and influ-
ences the disposition to trust, but confidentiality is no
longer solely in the doctor’s control. Organizational per-
sonnel have access to patient information and must be re-
quired to keep it private, taught how to keep it private,
and monitored to be sure they do.

Time is another prerequisite for trust. Plans should
determine a reasonable minimum average time for doctor
visits. They should pay attention when doctors or patients
complain they do not have enough time together. Because
the time of visit varies by type of visit, type of doctor, and
complexity of the patient, patient complaints about visit
time may be a useful patient-centered indicator of poten-
tial trouble in doctor—patient relationships.

Plans can encourage consideration of psychosocial
issues in all forms of patient care. An organization can
use continuing education, promotional materials, patient-
directed education, and quality improvement efforts to
promote this aspect of patient care. In doing so, discus-
sions about these areas between doctors and patients will
be enabled, patient satisfaction will increase, and unnec-
essary visits, such as to the emergency department for
panic attacks, may even go down. Organizational change
may be a more efficient way to promote caring than chang-
ing either medical education or the process by which medi-
cal students are selected.*®

Plans should avoid business decisions that interrupt
continuity between doctors and patients. Mergers and ac-
quisitions, adding and deleting physician groups, agree-
ing to short-term contracts with employers, expanding or
selling out, all are decisions with profound implications
for one-on-one relationships between doctors and pa-
tients. To minimize harm when these decisions are un-
avoidable, exceptions can be made for those with impor-
tant, established relationships. The “old doctor” may
accept the standard fee, or the patient may be willing to
contribute to some degree. If necessary, the patient’s care
can be gradually (as opposed to abruptly) established
with a new physician “in the plan.” The latter strategy en-
ables patients to take control over their choice of doctors
and gives them time to find one acceptable to them in the
network.

CONCLUSIONS

As Chairman Mao said, the first step in solving a
problem is calling it by its right name.5° Only then can it
be discussed and its particular features in a given site
identified. The second step is agreeing on its high priority.

The third step is obtaining appropriate consultation and
choosing solutions. The solution will often be training
practitioners and staff. To everyone’s regret, there is no
quick fix here although major improvements can be initi-
ated in as short as a daylong course.5! Such interventions
need to be part of an ongoing commitment to this area,
steady work through a continuous quality improvement-
type process, and regular training and renewal of skills.
Groups like the AAPP can provide such long-range training
efforts. Many plans already monitor practitioner skills in
these areas through patient satisfaction surveys, and these
may effectively identify those needing extra help. Attention
to the training of patients is another critical part of creating
effective partners for care. So also is employers’ education
as to the importance of this area, as their decisions may be
critical in directing resource allocation. Finally, we believe
the medical profession needs to provide data-based stan-
dards and establish principles physicians will not violate
and to which plans must adhere. Otherwise, this will be
done in a haphazard way by corporate interests.

We have outlined briefly the fundamentals of the
doctor-patient relationship, some features of the health
care system found particularly in managed care settings
that affect it, and approaches for protecting and sustaining
the doctor—patient relationship in these settings. These are
aimed at physicians and plans, but should be of interest
to policy makers, other health care administrators, and
consumer groups. In change there is opportunity. Our
current opportunity is to examine the doctor—patient rela-
tionship, the context in which that relationship operates,
and in particular, the influence of changes in the financ-
ing and organization of health care. The doctor—patient re-
lationship deserves our serious attention and protection
during these dangerous times.

Dr. Goold’s contribution to this work was supported by the
Picker Commonwealth Scholars Program (National Program
Office, Association of Health Services Research, 1130 Con-
necticut Ave., N.W., Suite 700, Washington, DC 20036) and the
Department of Veterans Affairs.
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LAS VEGAS, NEVADA, SATURDAY, SEPTEMBER 25, 2010;

9:02 A.M.
-000-
(In an off-the-record discussion held
prior to the commencement of the
deposition proceedings, counsel agreed
to waive the court reporter requirements
under Rule 30 (b) (4) of the Nevada Rules

of Civil Procedure.)

Whereupon,

LEWIS M. ETCOFF, Ph.D.,
having been first duly sworn to testify to the truth,
the whole truth and nothing but the truth, was examined

and testified as follows:

EXAMINATION
BY MR. VANNAH:
Q. Could you state your full name, please?
A. Lewis Marvin Etcoff.
Q. Do you mind if I not explain the deposition

process to you this morning?
A. I'm --— I don't mind at all.
Q. First housekeeping question, did I understand

that you audiotaped this meeting?
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A. Yes.

Q. What happened to the audiotape?

A. I have it.

Q. Is there a copy for me?

A. There is, once I dig through all of this, I

think we may have an extra copy.
0. Okay.

MR. RANALLI: Bob, if I can just interject,
and I don't mean to interrupt, I think before I have it
attached to the deposition, I'm going to instruct him
not to give it because I think there's an issue of that
whether it is even disclosable because it wasn't
supposed to be videotaped according to Bixler. You
weren't privy to that, but there was an issue that
arose right prior to the IME, so I would like to
address it to Bixler before I disclose it or have it
produced.

MR. VANNAH: Well --

MR. RANALLI: He's not going to destroy it.
And then if Bixler allows it, obviously he can, but I
have an objection to that because it wasn't even
suppose to be audiotaped.

MR. VANNAH: Well, that's a problem. I want
it. I mean, whether it comes into evidence or not, I

won't play it or anything for whatever reason, but
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bottom line is -- I don't want to do that, but I do

want a copy of it.

MR. RANALLI: I don't have a copy.

MR. VANNAH: Well, you have a copy.

MR. RANALLI: I'm going to instruct him not to
produce it at this point.

MR. VANNAH: I don't think you can instruct
him. He's an independent -- but I want it. I mean, I
don't want you to instruct him. He's an
independent -- he's not your -- you don't own him.

MR. RANALLI: ©No, I don't. But Bixler had
indicated, to my recollection, that it wasn't supposed
to be audiotaped. There was no requirement for someone

to be in the room or audiotaping it.

MR. VANNAH: I was -- I'm not saying -- I
don't care. The point is that it is audiotaped, and I
want a copy of it. I don't want to get -- I'm leaving

Wednesday morning, and I'm not going to be around.

MR. RANALLI: We can have Adam file -- you
know, do a motion or even a conference call with the
judge. I don't care.

THE WITNESS: Can we go off the record for a
second?

MR. VANNAH: Yes. Let's go off the record.

(Off the record.)
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MR. VANNAH: Back on the record.

BY MR. VANNAH:

Q. Let me just get kind of to the heart of a
couple of things. You know, about 98 percent of the
time, I agree with what you say. I mean, I don't like
it, but I agree with it. This isn't one of those
cases, though.

A. Okay.

0. I will tell you where I'm having trouble with
it, and that is your conclusion that he is a
malingerer. So if we go through this and I convince
you that that's not a reasonable diagnosis to a

reasonable degree of psychological certainty, would it

be fair enough to say, Well, okay. I change my mind?
A. Sure.
Q. Let's talk about what is the definition of the

word "malingering" under the DSM-IV TR.

A. In DSM-IV TR, there are four symptoms, if you
will. And in DSM-IV, 1t says, Malingering should be
strongly perspective of any combination of the

following as noted: One would be a medical/legal

context of presentation. Two --
Q. Well, let's stop right there. Let's take one
at a time. Okay? Because otherwise my mind doesn't

work that fast. So this is a medical/legal

LITIGATION SERVICES & TECHNOLOGIES - (800) 330-1112
APP-1291




LEWIS M. ETCOFF, Ph.D. - 9/25/2010

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

presentation?
A. Yes.
Q. So every time you're involved in doing an

independent psychological exam where there's a
plaintiff and defendant, that's met; right?

A. That's met, correct.

0. So that's not -- I mean, that's interesting.

But you are not relying very heavily on that; right?

A. No. I'm just --

Q. I just want to take each of these one at a
time.

A. Yes. Correct.

Q. Otherwise every single time you did an
independent psychological -- well, it must be

malingering because there's a context here of
medical/legal issues in a litigation setting?

A. Yes. In fact, it's not uncommon in this day
and age for psychologists to test for malingering, even
in one medical/legal situation such as returning war
veterans who are claiming PTSD or some sort of a pain
disorder as a result of being in the war.

Or adults seeking accommodations under the
Americans with Disabilities Act for medical school, law
school, graduate school. 1It's becoming the rule of

thumb or the standard of care in psychology to
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perform -- to take a look at whether someone is

exaggerating, even if they're not in a medical/legal
context. Anytime there's a medical/legal context, you
consider it. It doesn't mean the person is, you just
have to consider it.

Q. Well, if I understand what you are saying,
taking away the fancy words, you are saying anytime
somebody has something to gain by acting like they are
hurt, you have to consider whether or not they're
sincere or not?

A. That's correct. Yes.

0. Probably not the words out of the DSM-1IV, but
probably better than what's in there?

A. Well, the DSM-IV has a very antiquated
definition of malingering, which is why I used a much
more sophisticated recent research based definition,

which I'm sure we will get into, but let's continue.

Q. So the first one is litigation --
A. Litigation.
0. -- to break it down in simple terms.

What's the second one?
A. Yes. The second one says, Marked discrepancy
between the person's claim stressor disability and the
objective findings.

Q. Okay. Hold that thought.
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Page 10
What's the third?

A. The third one says, The lack of cooperation
during the diagnostic evaluation and in complying with
the prescribed treatment regimen.

0. Let's see if we can knock it out. Certainly
number three doesn't apply to this guy; right? He has

been very cooperative?

A. He has been very cooperative during my
evaluation.

Q. Was it during your evaluation or --

A. And I would say that I didn't see evidence to

suggest that he was not compliant on his functional
capacity examination with Karen Crawford. He -- he may
have been less honest or accurate in his functional
capacity examination with Terrence Dineen. He
certainly -- well, he was noncooperative going into
physical therapy as prescribed by Dr. Dunn, but -- so

there were, I guess, findings on both sides.

Q. What's --

A Just -- just using this script.

0. Sure. What's the fourth criteria?

A The presence of antisocial personality
disorder.

0. Anti --

A. Social -- Antisocial personality disorder.

LITIGATION SERVICES & TECHNOLOGIES - (800) 330-1112
APP-1294




LEWIS M. ETCOFF, Ph.D. - 9/25/2010

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 11
And there is no such finding anywhere of that.

Q. What is antisocial personality disorder?
A. It would be someone who is like a sociopath
who would have no -- who would lie, cheat, and steal

and have no qualms about so doing, criminal.

Q. Do —--

A. They are self-centered, they don't care who
they hurt, they have no conscience. That's not him.

Q. So those are the four criteria?

A. Yeah.

Q. So the litigation, I mean, it is what it is.
There is litigation. So he's no different than all

other litigants, Jjust as far as litigation?

A. Yes.

Q. Motivation possibilities; right?

A. Yes.

Q. So on the lack of cooperation, he was

certainly cooperative with you; right?

A. Yes.

Q. You don't put a lot of stress on that third
one; right? I kind of would like to get down to what
we really --

A. Yeah. I mean, I -- I -- I hope I made clear
that the definition of malingering pain disability was

taken from the Spine Journal article.
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Page 12
0 You made that clear.
A So —- well, yeah.
0. But this is DSM-IV TR; right?
A It is.
Q I thought it was your Bible or something?
A It's not -- it's not my Bible. It's -- we use

it to diagnose. In fact, in the DSM-V, as far as I
know, malingering isn't even going to be in as a
diagnosis. They are taking it out. So psychiatry
who -- which is the profession that writes this, 1is
just taking it out because they know that malingering
isn't a mental disorder. So in a couple of years, you
won't even be -- we won't even be referring to this
book for any type of exaggerating -- purposely or
exaggerated symptoms of any type.

Q. That's a good point. I mean, not necessarily
a disorder, but maybe a very clever person who is
malingering to get benefits. It may not be a disorder.
I mean, I see your point. It may not be a disorder.
It's just a purposeful effort to fool somebody?

A. Yes.

Q. Now we come down to marked discrepancy, and
that's where, you know, I read what you wrote, and I'm
going to have some severe disagreements with you. I

don't usually have that. Usually I recognize when you
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Page 13
say something about my clients. You know, I will say,

Yeah, I thought the person was pretty nutty myself.

But in this case, what you seem to say is the

marked discrepancies are -- well, let's talk about the
marked discrepancies. Because, I mean, you are talking
about this videotape. Let me just point out a humorous

thing first.

A. Okay.

Q. I always say, and you know, I don't know if I
made it up. I don't think I did, but just because you
are paranoid doesn't mean people aren't out to get you.

You probably heard that before; right?

A. Sure.

Q. In this case, it turns out people are out to
get him; right? I mean, people -- George Ranalli and
his videographer -- I don't know if you know that they

spent 400 hours following this guy around?

A. I read that yesterday in some records that I
just saw that there were that many hours. I'm not sure
if there were that many hours of videotape, but the
company or companies that followed him around spent 400
hours following him around. I don't know how many
hours of videotape was produced.

0. So if he's got delusions of people following

him around, it wouldn't be too delusional if he's got
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400 hours of people sneaking up on him, taking pictures
of him, doing what some people might think is nefarious

activity; right?

A. That's not delusional at all.

0 So he's right about that?

A. Yes.

0 So marked -- I've got somebody doing what they
call doing a rainbow kick. I'm not a soccer expert,

but some kind of a kick that a person can do, and
lifting some suitcases, which I don't know what was in
them or how heavy they were. Is that what we're
looking at? Well, things that you viewed specifically
that this person could do that you were concerned about
might be discrepancies. Is that the right word from
what --

A. Yes. That's not the major reason I made the
diagnosis, but that had some bearing.

0. What was it about the rainbow kick that caused
you personally with your -- what you observed with your
expertise to say that's at variance with what a person
can do taking appropriate, heavy duty narcotics?

A. I think that it wasn't so much that I, as a
nonphysician, looked at the rainbow kick and said,
That's medically impossible given his condition. I

didn't say that. I looked at the rainbow kick, but I
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Page 15
think even more so the luggage carrying three days

before his lumbar surgery as behavior inconsistent with
a person about to have surgery, or in this case a
person saying to doctors that I can't bend from the
waist or twist at all. That was more important to me.
I —— I don't know medically whether his rainbow kick
would constitute absolute evidence that he's fine or
there's nothing wrong with him.

And I have read Dr. Dunn's and Dr. Schifini's
depositions, and I have read Dr. Rothman's deposition
and Dr. Rappaport, and they disagree about the weight
that one should give to the videotape.

I'm basically saying to you that I saw the
videotape. The videotape isn't crucial evidence to me,
but it was some evidence that given what he tells his
doctors, he may be more capable physically of doing
normal physical things than he has told his treating
physicians.

Q. And I think you got buffaloed a little bit on
some stuff.

A. Okay.

0. You mention Rothman. What is your impression
about what Rothman is saying? Because I know Rothman.
I have taken his deposition 15 times, and I know what

he's going to say.
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A I don't have an independent impression.
Q. Well --
A I don't know him. I have never met him.
Q. No, no, that's okay. But I read -- you

reference him in the report, and I think that you might
have misunderstood Rothman's opinion, because I know
what his opinion will be without even talking to him.

A. Okay.

Q. It's the same every time. Let's see where you
referenced him here.

A. He might have -- I know in 2006 he did a

records review.

Q. Right. But in your report here, you
actually -- let me see if I can --
A. Oh --

MR. RANALLI: What page?

THE WITNESS: Page 13, bottom paragraph in the
summary conclusion section, Dr. Rothman's medical
opinion was that Mr. Centeno's MRI of the cervical
spine did not indicate spinal trauma myomalacia.

BY MR. VANNAH:

0. Right. Do you know what myomalacia is?
A. It's cord damage, a bruise on the cord.
0. Right. And you know that 98 percent of the

cases that you are going to be involved with, that I'm
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involved with, are not going to involve myomalacia; reoe
right?

A. I didn't know that.

Q Myomalacia 1s a very serious condition.

A I have that.

0. You have that?

A I have that.

Q Okay. Well, myomalacia is where you actually

have the damage to the cord itself.
A. That's what I have.
0. Right. And untreated, it can end up with

quadriplegia, paraplegia, serious clonus problems?

A. Yes.
Q. All sorts of issues. About 98 percent of the
cases —-- probably 99 percent of the cases you are going

to review in your lifetime, or have reviewed in your
lifetime dealing with spine injuries, are usually
dealing with internal disk disruption or disk
herniation, compression on the nerve that emanates from
the spinal cord as opposed to actual damage to the cord

itself. Do you understand that concept?

A. I do.
Q. So I'm assuming that Rothman said, I don't
think he has myomalacia. That doesn't rule out, of

course, other serious problems that require surgery,
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Page 18
agreed?
A. Agreed.
Q. What you may not have known about Dr. Rothman

is that he will testify under oath, he will, that the
fact that he doesn't see -- all he's saying is I'm a
radiologist. And believe me, I know this for a fact.
He will say, I'm a radiologist. I looked at a film,
and I just read the film. I don't know why they pay me
all this money to do that, but defense people love me,
because when I read the film, and I say when I read the
film, I don't see any anatomical abnormalities on the
film. And I say, I understand that. So what? And he
says, Well, that's true. So what? It's a good point.
Because that doesn't mean the guy is not injured. It
doesn't mean he doesn't have internal disk disruption.
It doesn't mean all that at all. He says, It doesn't
mean he doesn't need surgery. It doesn't mean it
didn't happen from the accident. It just means that
I'm reading the x-ray. I'm just reading an MRI.
That's all they asked me to read it, so I read it, and
I wrote down that I didn't see it on the MRI. I mean,
so I read that here. I had a bad feeling that maybe
you had read too much into Rothman's opinion that the
MRI itself doesn't -- does that make sense? Can you

comment on that?
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A. I -- to the extent that I recall my thinking

in writing that paragraph, what I was attempting to do
is rather than taking sides or being an advocate or not
commenting on the treating doctors or giving more
weight to the defense retained doctors, I commented on
all of the doctors who had seen Mr. Alvarez and what
their opinions were and said that there seems to me to
be disagreement among them.

But I didn't take sides with the disagreement.
I just said Schifini and Dunn have interpreted the MRI
films as appearing to show greater spinal trauma,
leading to Dr. Dunn eventually performing a cervical
discectomy. Rothman didn't see spinal cord damage. So
I was just comparing them.

0. Well, I'm not sure that Dunn and Schifini are
going to testify that they did the surgery based on an
MRT.

A. Well, I don't think they will either.

Q. Yeah. And I know that Rothman will not say
that based on this MRI, this person wasn't a surgical
candidate, I know he won't. And I just want to bring
that to your attention. I mean, when I read it, the
implication in your report was that Rothman's opinion
varied from Dunn and Schifini, and I don't necessarily

believe that it does. Do you see what I'm saying?
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Page 20
A. Yes. And if their opinions are the same,

then -- and I was incorrect in interpreting their
opinions differently, I would say that I was wrong.
Q. Well, I'm talking about Rothman. Not -- the
other guys are paid a lot of money. They will say
whatever he wants them to say. You understand

secondary gain in the area of expert witnesses, too;

right?
A. Sure.
Q. That meaning that when a person is an expert,

sometimes some people, because they get paid a lot of
money over the years and it becomes substantial,
recognize that if they are their opinions don't match
up with what their master wants it to be that over a
period of time that the master will find someone else
that's more lucrative opinions. Do you understand what

I'm saying? You do recognize that; right?

A. Yes.
Q. So if I understand you what you are -- I
assume you read -- I read Mortillaro's -- and that's

what I hate about Saturday depositions, because I'm up
till midnight reading on a Friday night all this crap,
which I should be doing something more fun. But did
you get a chance to read Mortillaro's statement where I

think he kindly chided you, I suppose, a little bit.
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He felt that you had misinterpreted some things. Did
you get a chance to read his deposition on that?

A. There was the June 30th deposition and then a
September something deposition. I read both of them
within the past couple of days. Would that have been
the September deposition?

0. I don't remember which one. The latest.

A. I remember some chiding, but specifically if
you can tell me where to turn, I can find it.

Q. No. I thought he -- you know, I didn't bring
anything, but I have it in my head. I thought he was
not unkind. What he was saying is that he's reviewed

those films.

A. Yes.
Q. I don't know if he had reviewed them, but he
heard about the films. But his point was this, as a

psychologist that neither him or you should be looking
at a film, or what he understood as films, and say,
Well, as a psychologist, I can look at a film and tell
you even though the person's taking strong narcotics,
that's inconsistent with what he should be able to do.
And you are not saying that; right?

A. I'm not saying that.

MR. RANALLI: I'm just going to make an

objection. I don't think Mortillaro said he talked
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about the films. I Jjust took his deposition, but --
MR. VANNAH: But he talked about the videos.
MR. RANALLI: The videos, yeah. Oh, I'm

sorry. I thought you were talking about the MRIs. I'm

SOrry.
MR. VANNAH: No, the wvideos.

BY MR. VANNAH:

Q. Did you understand it to be the videos when I

was referring to --

A. Yes. Yes, the video. I know what you are
asking.
0. I know I'm old school, but --

MR. RANALLI: My fault. Sorry.

BY MR. VANNAH:

Q. I don't think digital -- digitally --
A. I got it. Got 1it.
Q. So I just want to make sure I understand, you

are not stating that in your opinion, from your review
of the video, that in your opinion that the video 1is
inconsistent with what this person should or should not
have been able to do, considering what the doctors had
diagnosed him with; is that fair to say?

A. That's fair to say.

Q. What you are saying, if I understand it, 1is

that you are in that regard relying on this guy out of
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Reno, Rappaport, and someone else that may have been

retained by the defendant that says they don't think
it's consistent with what the person should or
shouldn't have been able to do based on the diagnosis;

is that fair to say?

A. I think it's fair to say that I relied to some
extent upon the doctors saying -- I recognize that
doctors said it was -- that his behavior on the

videotape was not inconsistent with his medical

condition and that Dr. Rappaport or perhaps one

other -- could have been Rothman -- said that it was
inconsistent. I give their -- I relied to some extent
on the doctors, but also I included my -- my lay or

psychological bend that this was inconsistent with how
he described himself to his treating physicians.
The soccer kick wasn't of great importance to
me.
Q. So let me rule that out. The soccer kick that
you looked at there, you saw a soccer kick, whatever it

is, that wasn't of great significance to you,

personally?

A. What I'm trying to say, and I think what you
are asking me, is that I'm not making a -- I'm not a
physical therapist. I'm not a physician. I am not a

professional who can say whether a rainbow soccer kick
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is consistent or inconsistent with a person's back

problems. I -- that's not my area of expertise.

What I was trying to say in my report is that
the soccer kick certainly and the carrying of the
baggage a few years earlier right before lumbar surgery
was inconsistent with the way he described his own
ability to doctors who were treating him. In other
words, he would say I can't bend, I can't twist, I can
only pick up five pounds and carry it or eight pounds.
But that didn't appear to be consistent with the
rainbow kick or the carrying of all the bags and
rolling one. That's what I was saying.

Q. So, you know, you understand what I'm bothered
by and what I'm going to tell the Jjury in this case is
that, you know, they followed this guy for 400 hours
and come up with two minutes' worth of video over a
guy's lifetime, 400 hours of trailing him, and say,
Hey, you should look at these two videos and just trash
the guy. That bothers you a little bit, too; doesn't
it?

MR. RANALLI: Object to the form. Go ahead.

THE WITNESS: Well, I'm not -- I don't think a
person should be trashed, period. And certainly I'm
not trashing the guy. And I understand what you are

saying, and I think, you know, that your point is, Gee,
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in 400 hours of following this guy, this is all you've
got? I would do the same thing if I were an attorney.
And so with that, yeah. But that -- yeah. But that's
still not the reason why I have this -- these diagnoses
that I've made.
BY MR. VANNAH:

0. You are not relying that heavily on the video
of two minutes or three minutes' worth of video on your

diagnosis of malingering; is that fair to say?

A. That's fair to say.

0. All right.

A. There were lots of different things.

Q. And I want to get to those. Because I want to

rule that in or out, because that seems to be --

A. It's not a big factor.

Q. You are obviously not relying heavily on
Rothman, especially after I told you what he is going
to say at trial, even though I didn't bother to bring
him, he will say at trial -- because I have him 15
times and I will read it to him 15 times if I need
to —-- that I'm not saying whether he did or didn't need
surgery. I'm just simply saying that the MRI didn't
seem to have any major anatomical abnormalities. So
you are not relying heavily on him if that's the case;

right?
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A. I'm not going to give any medical opinion that
he did or didn't need surgery.

0. No, no, no. I know you wouldn't do that. I
mean, you don't need to tell me that. I knew that.
But I'm trying to see what you are relying on? Because
you may be relying on something that turns out not to

be reliable.

A. Okay.
Q. Do you see what I'm saying? I mean, if you
were relying on -- for example, if you were relying on

what Dr. Rappaport said and Dr. Rappaport came to trial
and said, You know what? I just said that because I
got paid a lot of money and I need to make a yacht
payment and I don't need to believe it, you wouldn't
need to rely on him anymore; right?

A. Right.

Q. So I'm trying to decide what doctors you are
relying on, what medical doctors that you feel stated
specifically that his activity level, for lack of
better words, was inconsistent with what one would
expect if he was that badly injured. So I am trying to
find out which doctors you are relying on.

A. I guess --

0. It can't be Rothman, because he didn't say

that.
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A. No, no. I think you can say, and I will say

the jury, I'm not relying on anyone. I'm not giving
weight to -- I'm not giving a lot of weight to
anybody's opinions, physicians' opinions. I'm looking
at this in a little different way, I think.

Q. All right. So I don't waste a lot of time on
the video, you are saying that the video was not a very
significant part of your opinion as to malingering; is
that fair to say?

A. Yes.

Q. Obviously the Rothman statement that the MRI
didn't show myomalacia, for example, or significant

abnormalities, you are not relying very heavily on

that?
A. Correct.
Q. Because Rothman will say that it doesn't

really mean anything as far as whether or not the
person was a surgical candidate.

A. Okay.

0. If he does that, you wouldn't rely on an
opinion like that; right? I mean, his opinion 1s what
I will tell you it's going to be, and is that the MRI
doesn't show significant abnormalities, but that
doesn't rule out major injury as a result of the

accident. There's not much that you can get from that;
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Page 28
right?
A. Right.
Q. So that really brings us -- what doctor have

you relied on that made a statement and what is that
statement that you are relying on? And if it's none of
those, what -- in other words, there's a doctor that
said that I believe that his behavior on the wvideos 1is
inconsistent, is there someone in particular that you
are relying on that made that statement?

A. I relied on Rappaport and -- and -- who's the
other guy?

MR. VANNAH: Who is 1it?

MR. RANALLI: Helm.

THE WITNESS: Helm who said that. I saw two
doctors who said that's inconsistent. I, whether right
or wrong, as a psychologist, looked at the bag carrying
and the soccer kick and thought it could be, but I am
not a medical doctor. It looked inconsistent with what
he told -- what he told his doctors he is capable of.
So his behavior in those instances, those two instances
seemed 1inconsistent with what he was telling Mr. Dineen
in 2006 or his doctors. That's what I will say.

BY MR. VANNAH:
Q. How heavy were those suitcases?

A. I would say they -- I can't tell you the
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weight, but they didn't look light --

Q. Well --

A. -— I don't know the weight.

0. I —-- airlines now weigh suitcases.

A. Okay.

Q. And when I go to the airport, I pick up a
suitcase -- well, before I pick them up, I look at the
suitcase my wife packs, and I -- and truly when I look

at it and it's closed, I have a hard time guessing how
much it weighs. I mean, I know it's going to weigh at
least ten pounds because the suitcase weighs ten
pounds, but I don't know what she's got in there. But
the point is when I go and put it on the scale —--

A. Yeah.

Q. -- I'm always -- 1t varies anywhere from 25 to

45 to 50 pounds.

A. Fine. Yeah.

Q Is that fair to say?

A. I would say, yeah.

Q. So was this a big suitcase?

A I guess to make -- let me try to say this as
best a way as I can. For someone who was walking with

a cane and had terrible radiculopathy and had had
cervical surgery and myomalacia, I wouldn't have

dreamed of picking up bags for -- and rotator cuff
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surgery —-- and picking up two bags, putting them on my

shoulders, wheeling one, and carrying four at a time.
That is clearly inconsistent with being in significant
pain. If we assume that the bags weigh 25 to 45 pounds
each or some of them or a couple, that behavior, show
that to the jury and see what they see.

Q. Well, that's not fair to ask a jury to make
medical decisions.

A. That's just common sense. It's not even a

medical decision.

0. Well —--
A. I -- I have been there. Make it -- that's the
proper place for that evidence. I can't tell you what

the bags weighed. All I can tell you is I've had
similar and worse physical symptoms, and what he did
there was absolutely inconceivable to me that he would
have chosen to do all of those bags at the same time
and walk with no apparent pain, that was a -- that was
a pliece of evidence that suggested that he may not be
in as much as pain or as much disability is what I am
getting to as what he has claimed to.

And my whole diagnosis of pain related
disability is not against him as a person. All I'm
saying is his malingering is I can't do anything. I

can't do any job. He never tried to get a job. And my
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point is I don't see evidence that he ever -- that he

couldn't do something. I don't mean go back to hard
labor. I wouldn't expect him to do that. But I think
he's feigning a complete incapacity to work in
any —-- in any type of job. That's my -- that's the
whole diagnosis.

Q. You're a bright guy, you live in Las Vegas,

and you have seen the economy we're in right now?

A. Yes.
Q. People that are very -- at this point in time,
people that are very -- at this point in time, people

who are very educated people are having trouble finding

jobs. You will recognize that?

A. Yes.

Q. Does he read English?

A. I have read records that his reading of
English i1s of elementary school level. I didn't have

the opportunity to actually test his reading ability,
so I have read that it's maybe high elementary level.

0. And I understand that, but I understand his
English skills and speaking aren't too bad?

A. No. They're excellent.

0. But education wise, he didn't even finish the
7th grade in Spanish; right?

A. I believe you are right.

LITIGATION SERVICES & TECHNOLOGIES - (800) 330-1112
APP-1315




LEWIS M. ETCOFF, Ph.D. - 9/25/2010

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

0. And I remember 7th grade. I had a client once
that dropped out in 6th grade, and she said she didn't
see anything in the future would be of any great value
to her because she just wanted to be a housewife and
raise children. She thought that she got all she
needed in the 6th grade. She really meant that. Met

those kind of people?

A. On occasion.
Q. I know you're not a vocational
rehabilitationist, okay? I recognize that. But being

a person with a Ph.D. and a person I consider very
bright, you do recognize that a person that doesn't
read Spanish, doesn't write Spanish -- I'm sorry,
doesn't read English, doesn't write English, has a 7th
grade educational background, and has worked all his
life in heavy labor, it might be kind of hard to find a

job for that kind of person; right?

A. Agreed.
Q. His wife is studying to be a psychiatrist, so
that's impressive. Maybe she can get a job and she

could work with you some day; right?

A. Let's see the degree —-- let's see the degree
first.
Q. You did read that; right?

A. I did. I did.
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Q. People have big hopes and dreams. Like I

remember a girl in her first year of college, I said
what are studying? I'm studying to be a judge. Right
now she is taking rudimentary algebra. My guess is
that she didn't become a judge, so people have
aspirations. But you recognize -- and I think it comes
to psychologically -- do you recognize that lack of
education, that lack of total immersion in English when
you are in a foreign country has got to be frustrating
in finding a job when you just did heavy labor?

A. I agree.

Q. Well, I mean, when you make the statement that
you think there's a job, what kind of job do you think

he can do with his educational background?

A. I'm not a vocational expert. I imagine --
Q. I know, but you brought that up.
A. -- that he -- no. I imagine there are jobs

for someone who is fluent in English and very fluent in
Spanish, who is in a trade either at the company that
he didn't really return to, which is hard to
understand, or other -- or that there may be jobs that
do not involve heavy labor that would take advantage of
his bilinguality where he would -- as he said to me, he
wanted to -- he saw himself as a foreman. He wanted to

work for the City doing nonlabor kinds of jobs in the
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trades. There's a good chance that he could -- you

know, there's a possibility that he could go for his

dream.

Q. What dream? I mean, becoming a big
contractor?

A. An inspector or I -- just about, you know,

there are so many lines of work.
Q. Well, let's just take inspector. How many
inspectors do you think work for the City of Las Vegas

that don't read and write English? I hope none.

Seriously.
A. I don't know. I would imagine --
Q. Well, think about that.
A. I would imagine they need English. And I'm

not certain that he is so below par English that he
couldn't learn enough English to get a job.

My point, Bob, is that he never tried. I
understand he's at a disadvantage. I agree he's at a
disadvantage. But he never made any attempt to -- to
get any type of job after this. He didn't even tell
his own employer that he wasn't coming back, which is
really unusual for someone who supposedly had a good
position in a company for nine years or so. He just
doesn't come back except for a half day here or

something and doesn't even say I resign or couldn't
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work or try to get a desk job, get accommodations under

the Americans with Disabilities Act. He never tried.

That's the -- that's the crux of my opinion.
Q. Well, now let's -- I don't want to be hearing
this Disability Act at trial. You are not an expert in

that area; right? Or are you?

A. At what?

0. The American with Disabilities Act.

A. I —— I know -- I'm not a lawyer, but I know
disabilities.

Q. Well, no. They don't have to -- you

understand if he's a heavy laborer and he's unable to
do that anymore, they don't have to accommodate him and
say, Here. You can work at a desk, right? You know
that is not the law?

MR. RANALLI: Object as to form.

THE WITNESS: I don't know that, but I will
take your word for it.

BY MR. VANNAH:

Q. Well, no. They don't have to do that.
A. Okay.
Q. If you were a dealer, maybe, and you were

dealing cards and you needed to have something behind
you, you can still do the same job. They might have to

accommodate that, but you understand if a person 1is
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seriously injured and he was a heavy laborer, he can't

go back and say, You have to accommodate me, make me a
heavy laborer, although I can't do the job anymore?

A. That makes sense.

Q. You are not relying obviously on the fact that
he could have gone back and been a heavy laborer --

A. No, no. I -1 —-

Q. Let me finish -- and get some accommodations
under the federal act because that doesn't allow that?

A. No. No. I didn't -- I didn't believe that
given his two back surgeries -- or neck and back
surgeries that going back to a heavy laborer job would
likely be appropriate. Although, again, that's a
medical decision, but it didn't seem right to me. I
thought that the evaluations that he had -- well,

Dr. Dunn released him to light duty. Dr. Schifini

released him. The -- Karen Crawford released him.
Q. To light duty, though?
A. Light duty. So if there's some sort of a

light-duty position that a guy like this could get, he

should be trying -- he should have rehabilitation
provided.
Q. I agree. And what has the defendant provided?

What has the defendant who fell asleep and ran into

this guy, what have they offered him in the way, Hey,
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we want to help you get rehabilitated? Anything?
A. Well, I guess not or you wouldn't ask me that
question. I don't see -- I don't see any records that

an offer to have rehabilitation has been made or taken
up.

Q. Yeah. I always get a kick when they always
complain about, Well, why did you do this on a lien?
You could have got it cheaper on cash. The question
is: How come you didn't offer him some cash and say,
Hey, we would like to pay for your medical bills. You
didn't see that either; right?

MR. RANALLI: Object as to form.

BY MR. VANNAH:

Q. No, no. My question is: Did you see where
the defendants offered to pay his medical bills?

A. No.

Q. Or ever offer to give him any kind of
rehabilitation or assist him?

A. I didn't see that.

0. I didn't either.

So I'm trying to come down here to this
diagnosis. So what are the other -- to kind of rule
out my opinion of -- rule out the videotape, because as
you say, that's not a significant thing. And now we're

down to his effort to get a job, which you do recognize
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would be difficult in this economy in any event;

agreed? Think about that. And people can't get jobs
right now with law degrees, according to what I see on
TV.

A. I understand but people try to get jobs. He
has made no -- and correct me if I'm wrong -- since the
day of this accident, he has made no attempts to go
back to work, to go on an interview, to try to get
different education or training. He has made no
attempts to get any type of work.

0. Well, let me ask you this: Did you ask him
that question?

A. Yes.

Q. Did you say: What efforts have you made to go

back to work?

A. I think we talked about it.
Q. What did he say?
A, I think —-- the most he said is in North

Carolina, he was set up for a job interview and nothing
happened. But you have to say that the preponderance
of the evidence 1is that he's never made a serious or
even not so big attempt to return to work after this
accident.

0. Why don't we explore that. Any thoughts that

you have about work?
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A. No.

Q. What are the other discrepancies you are
talking about?

A. Well, if we go by -- we've got external -- in
other words, there is -- not that he -- there is an
external incentive to not go back to work because he

could win a lot of money in a personal injury lawsuit.

Q. Now, see, I think that's wrong, by the way.
A. Okay.
Q. I tell every one of my clients if you can go

back to work, you should go back to work because juries
will be more likely to award you money if they see you

are trying.

A. Okay.

Q. Wouldn't you agree that actually is true?

A. If T was juror, I would certainly agree with
that.

Q. So how is that an incentive to not go back to

work if, in fact, the juries are actually bothered by
that and tend to be less?
MR. RANALLI: I'm going to object to the form.
BY MR. VANNAH:
Q. See, you brought that up. I actually disagree
with you. I don't agree at all that a person -- well,

unless a person is like blind and her legs are cut off
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and have lost one arm and they can't hear, I think that
would be hard to find a job. Maybe it would be easier
to find a job. People feel more sympathy. I don't
know. But, I mean, my point is that --

A. It can go either way. I would say that some
juries -- it just depends upon the jury you would get
and the type of human beings. Some people if you
present this person as so disabled or so much in pain
that he can't do anything, then the jury could award
him a lot more than if he attempted -- in other words,
if you could present your client as, Well, he would
have tried to get work, but he was in such pain that he
couldn't even make -- make it to an interview or even
think about getting a job and the jury believes from

the presentation of evidence that that's true, then

you'll -- you'll get a lot more money than you would, I
think --
Q. But when you made that statement, I Jjust

wanted to disabuse you of that --

A. Okay.

Q. -— which I find that juries tend to be more
sympathetic for someone who tries to go back to work
and gets a job at a lower rate and makes an effort.

You wouldn't disagree that, in general, psychologically

people would be more kind to somebody who is out there
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doing their best?

A. I would think that people would want people to

make an attempt --

Q Okay.

A. -- to go back to work.

Q Okay.

A There was evidence from the physical

examinations from the time of this accident on that the
amount of pain that he said he was in may have been
exaggerated, given the objective medical findings from
his first visit to the doctor saying you can return to
work in five days, to his eight sessions with Dr. Katz
who said you can return to work without as much
lifting, to Dr. Schifini who -- or Dr. Dunn who
released him back to work, even after the
surgical -- after the surgeries. All of that evidence
to Ms. Crawford, there was so many different
professionals who had worked with him, even his
surgeons who said you can work, not at heavy labor, but
you can work, and that he didn't work is suggestive of
him attempting not to go back to some work.

Q. Let me talk to you about that a little bit.
You would agree with me from a psychological standpoint
that a person who is in substantial pain, that may

affect your ability to work?
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A. Yes.
Q. And especially if the kind of work they're
going to be doing is in a job where they -- where the

person doesn't read English, doesn't write English, and
has a 7th grade education in a Spanish speaking third

world country; right?

A. I don't see how that goes together.
Q. Okay.
A. I can see if a person is in a lot of pain, you

don't want him to l1lift bricks.

0. I'm having a hard time understanding who is
going to hire this guy from my experience. I can't
even imagine -- there just aren't jobs out there right

now that I can even think of what he could do. Well,

why -- I can't come to any conclusion why an employer

would want to hire this guy. What is it that he's got
that an employer would want?

A. He's got a nice personality. He's
intelligent. He has interpersonal skills. He's
bilingual. He could do sales. He could use his
bilingual -- I -- he is not such an unemployable person
on the face of my spending time with him.

Q. Those are such nice things. So these are nice
things that you can see about him?

A. Yeah.
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Q. Okay. That's good stuff.

A. Just because he can't read English very well
doesn't mean he couldn't be successful with a nonlabor
like job.

Q. When I was in high school, they used to tell
me that you want to read English well and write it, you
can't have a job that doesn't require you to go out and
do back breaking work. I learned that much. Didn't
they tell you that in guidance counselors?

MR. RANALLI: I'm going to object to form.
THE WITNESS: I don't remember.
BY MR. VANNAH:

Q. No, seriously -- well, when you went to high
school, I remember the big deal was to make sure you
graduate from high school. That was a big deal. They
would always say if you can't read and write English
well -- my English teachers used to tell me that -- you
are going to have a hard time getting a job other than
back breaking type of work. Don't you remember that,
too? I know we went to different high schools, but --

A. I think my father told me to stay -- go to
college so I wouldn't end up being a salesman like him.
So that's what I -- I understood what you are saying.

Q. So let's get beyond the working thing and go

to what are the other discrepancies that you see. We
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talked about the videotape. He's not, in your opinion,

making enough effort to get a job, even in a limited
capacity?
A. Okay. Let's go through my report, and

starting at page 15 --

Q. Let me go there. Hang on a second. I'm
there.

A. We have been through paragraph four,
that -- we have gone through the inconsistencies of him
telling people -- or we have been through the
videotapes.

Q. Okay. Beat that to death.

A. The next paragraph, and one of the criteria in

the Spine Journal article is that a person's
self-reported history is a discrepancy with documented

history. And --

Q. And, you know, I think that's crap, but go
ahead.

A. Okay.

Q. Well, I don't know who this idiot is that

writes this stuff.

A. He's a -- he's a really smart person. I know
that.

Q. Oh, he's a smart person? All right.

A. He's too smart. And the third one probably is

LITIGATION SERVICES & TECHNOLOGIES - (800) 330-1112
APP-1328




LEWIS M. ETCOFF, Ph.D. - 9/25/2010

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 45
too. I just don't know him. But anyway, this
is —-- this article is a seminar article.
Q. I know. But I hear people all the time that
talk about -- people tend to brag about what they have

done in their life a little bit.
A sSure.
0. And they exaggerate a little bit.
A. I —--
Q And I have seen people do that all the time.
MR. RANALLI: Mr. Vannah never does that about
his trial results.

THE WITNESS: No, no.

MR. VANNAH: Well, no, there are cases.

THE WITNESS: I —--
BY MR. VANNAH:

Q. But the point is that I do see people that

tend to exaggerate their life accomplishments.

A. You are right.

Q. And I don't see people. I think most people
do that.

A. I will grant that most people do that. But
one of the things that you look at is that -- there's
not -- one of the reasons I'm looking is to see what is
he exaggerating. So he's saying to -- to his rehab

specialist, I have been a foreman for ten years, which
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we know isn't true.

0. How do we know that's -- I mean, what is a
foreman?

A. His position is —-- could he have
misinterpreted?

Q. Well, I mean, if he thinks he's in charge?

A. I understand.

0. In other words, if the boss says to him,
Hey -- what's his first name?

A. Bob, I understand what you are getting at.

Q. You know, I used to work in a little bit of

construction and they would say, Hey, you are in charge
of these idiots, and I was one of the idiots. But I
might have thought, Hey, today I'm the foreman.

A. I agree. It could be that he just may have
blown himself up to be bigger than he is. That's very
possible. The other side of this is that in cases such
as this, you put a point down for people who -- by
blowing himself up to the foreman position, he's
influencing a potential expert to raise the level of

his award.

0. Oh, okay.

A Do you see that?
0. I see that.

A That's 1it.
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Q. Now I get your point. Because he said he

wasn't formally a foreman, I don't even know what that
means. I've got -- let me just give you an example. I
have girls in my office come to me and say, I'm tired
of being a legal secretary. I want to be a paralegal.
I go, Poof. You are a paralegal. Are you happy now?
Now I want more money. Well, no. You are not getting
more money, but you are a paralegal. By the way, if

you want to be a legal assistant, I can do that too for

you. The point is --

A. The point is you are cheap.

Q. Yeah. The point is that I can pay people what
I want. I can call them a foreman. The point is that

if you are put in charge of a group of people --

A. I'm getting in touch with your staff as soon
as we are out of here. They are all going to have new
business cards.

Q. I don't want them to read this. They can all

be paralegals. That's easy to do.

A. Okay.

Q. Buy them business cards and they can be a
paralegal —--

A. There you go.

0. -- and they don't need the raise now because

they have got prestige.
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A. I'll tell that to your staff.

MR. RANALLI: Do you hear that, Ern. That's
what we say when we get hit up.

BY MR. VANNAH:

Q. That's those hierarchy of things.
A. That's it.
0. So the point is, you know, if the boss tells

him every day, Hey, you know, what's his first name?

A. Tony, he goes by.

Q. Oh, Tony. You know today, Tony, I'm putting
you in charge. Yeah, you do a good job out there.
Make sure everyone does a good job digging those holes.

He goes home and tells his wife, You know, I was

foreman today. I was in charge.
A. I'm in charge.
Q. So when you say formally the foreman, I mean,

that's like formally paralegal. I mean, I don't know
that --

A. I'm not saying that your theory isn't right,
your hypothesis isn't right. I can see that people do
that. I agree. That's very possible. I also see the
opposite of what I say is also very positive.

0. Well, if he said he was the owner of the
company and he was like the chief financial officer in

that -—— now I have friends who have lived a Walter —-—-
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A. Uh-huh.

Q. -—- they actually have said things that
actually were just so far out there later I have read
about them in the press, like wow. But saying that you

have been a foreman when you are put in charge, but you

don't have the -- well, you know what I am saying?

A. (Witness nods.)

Q. So beyond that, what's this other stuff,
though?

A. Well --

Q. For example, here's one you write.

A. Okay.

0. Dr. Dunn told him that he would be in danger

of paralysis below the waist if he did not choose to
undergo lumbar surgery. Now, did somebody diagnose him

with myomalacia?

A. No. He said --
Q. That's why I'm asking you.
A. No. That's why I put that there. He said

that the reason he was in such pain or that he needed
lumbar surgery was because Dr. Dunn reportedly told him
he would be in danger of paralysis below the waist if
he didn't get it. So I said, Well, okay. Did Dr. Dunn
really say that? And Dr. Dunn didn't say that.

Q. Well, let me Jjust tell you, this is my field
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of expertise, so maybe I should write these articles

for you guys.

A. Okay.

0. When I have clients come see me, I mean -- and
I say, What did the doctor say? I'm telling you, it
is -- the guy's -- their explanation of what's going to

happen to them is so far removed from reality

that -- and I don't think they're lying. I mean --
A. Okay.
Q. -- I think they hear what they hear.
A. Which -- which is part of his pain disorder.

He may catrastophize, which is why he has a pain
disorder diagnosis.

Q. Well, sometimes doctors who are talking to the
people, they use the word "paralysis," especially when
they're talking about the surgery, because that's one
of the risks. And so what will happen is the person
sits there and listens, and the doctor will say, Well,
I recommend the surgery to you. Let me tell you what
the risks are. You could be dead when this is over.
You could be paralyzed. You could become a

quadriplegic. They actually explain --

A. Oh, I know.
0. —-— these risks.
A. I know.
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0. So, I mean, here's this guy with a 7th grade
education from a third world country who doesn't read
and write English listening to this conversation, and
he comes back with the thought of, Wow, I could be
paralyzed.

A. I respectfully disagree with your hypothesis
about this. I think he's bright enough to know that
Dr. Dunn didn't tell him that if you didn't have the
surgery, you would be in danger of paralysis. In fact,
Dr. Dunn basically said he could go out -- I have told
people they could go out and run a marathon. He
wasn't -- this wasn't a neurological condition. It was
an orthopedic condition, and there was nothing wrong
with him carrying what he wanted to carry if he could
withstand the pain. I don't believe that he
misunderstood that.

Q. Well, let me ask you this then: Who was it
that he misrepresented about the paralysis? Is that
you? Is it you that he said -- or who did he make this
misrepresentation to?

A. Oh, I would have to look it up. There has
been so many records. I could find it for you if we
took a break, but it was -- and if you guys know off
the top of your head -- I mean, I can turn to it. It

was in the records.
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0. So it's not to you that he made that
representation?
A. No. It would have been in --
0. I wasn't sure.
A. -- yeah. $So that was something.
Q. So that brings me to dumb-dumb doctors, too.

You know, I just did a case the other day where I'm the
arbitrator, the judge basically, and Dr. Kabins, who I
think is a wvery bright guy, had the guy getting run
over while he was riding on a bicycle when, in fact, he
was in a car and got hit by a truck. I mean, you do
recognize that when you go through boxes and boxes of
medical records, if you don't find a discrepancy, you
should be worried? Because i1if there's no discrepancy
there, that is telling me something that why aren't
there discrepancies; right? There's always
discrepancies in medical records.

A. Sure. Yeah.

Q. I mean, the one I was talking about yesterday,
the guy was on a bicycle when, in fact, he was in a
car. I don't think I have ever looked at records 1n a
box and there weren't discrepancies. Wouldn't you
agree with that?

A. Yes.

Q. So 1f we are now talking about that you don't
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even know who he said this to, maybe the person that is

hearing it i1s hearing something that doesn't make

sense. But is that it on this?

A. No. There's more.

Q. No. I mean, 1is that it on this paralysis
thing?

A. I guess.

Q. If there's more -- okay.

A. Another thing was that he misrepresented to me

and to others his history of alcohol abuse.

Q. Now that's an interesting question. You know,
I'm not so certain -- what makes you so certain that he
had alcohol abuse? I know you have got that one record
where his wife went in and said, Hey, yeah -- I mean,
what wife doesn't think her husband drinks too much? I
mean, every wife thinks that.

A. I think I have a record in 2001, Dr. Abar or
something, that he was not only given a diagnosis of
Alcohol Abuse but put on Antabuse to stop him from
drinking. He admitted to me in my interview, without
knowing that what he was saying was significant to me,
that on Friday nights he and the boys typically for
years would go out and have 10 or 12 beers. Now, 10 or
12 beers is a lot of beers.

And this guy's got GERD and gastritis. 1In
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2006, he was hospitalized at North Vista Hospital after
having his functional capacity exam and Ms. Crawford
say to him -- or come up with the conclusion that he
can go back to work in medium level, the next day he
gets drunk and was hospitalized. He's got an alcohol
abuse problem. I think his wife -- he told me his wife
has been upset with his drinking. He's had Antabuse.
They diagnosed him with Alcohol Abuse. Dr. Gamada when
doing his evaluation said that he over drinks. I mean,
it's everywhere. He tried to kill himself drinking too
much and taking pills. When he's in stressful
situations where his whole family -- he has alcoholism
throughout his family. He has alcohol abuse, and he
doesn't want to represent it. He doesn't -- he

downplays or doesn't tell people. He omits that

history.
Q. Now, we have got the misunderstanding of what
Dr. Dunn said, that he drinks. He's a Mexican heavy

laborer on a Friday night that drinks heavy on a Friday
night. And I'm not being -- I'm not saying
anything -- I'm just saying that that's probably not an
unusual situation for heavy laborers, period.

A. It may not be. Maybe heavy laborers become
alcoholics because that's what they do.

Q. Well, not all heavy laborers after work on a
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Friday night -- they go out and they get with the guys
and their wives get mad at them because they don't get
home till 1:00 o'clock in the morning.

A. You know, that doesn't mean anything. The
fact that he's drinking 10 to 12 beers -- I like to
drink a couple of beers after my -- when I was younger
and played softball with the guys, but I drank two.
And maybe I was a teetotaler, but 10 to 12? And he's
got gastritis and GERD and liver enzyme problems, and
he's hospitalized after he drinks.

Q All right.

A He's got an alcohol problem --

0. All right.

A -- and he's hiding it from someone.
Q Okay.

A. And that's another thing. He also didn't tell
me the truth that he had been arrested before until I
asked it a second time in a certain way. So he's not
as —— I know his daughter and his wife depicted him in
their depositions as being an honest guy, and I know
honest people sometimes lie. He —-- in these
situations, he isn't -- he is covering up and omitting
things about him that would not benefit his case. And
that --

0. Oh, well, first of all, it wouldn't make any
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difference in this case. It has no difference in this
case.

A. What's that?

Q. Because it doesn't come into evidence.

A. Well, that's a point that the judge has to
decide.

MR. RANALLI: I'm going to object to that.
That will be decided at a hearing, but the doctor has
to have some type of evidence.

MR. VANNAH: Well, no. You got -- the bottom
line is he doesn't just get to get up in front of a
jury and say, Have you ever been arrested before?

MR. RANALLI: No. The arrest I agree, but the
alcohol is --

MR. VANNAH: I'm talking about the arrest.

MR. RANALLI: Oh, I'm sorry.
BY MR. VANNAH:

Q. I'm not talking about the alcohol. The

alcohol is another story. But the arrest, you know,
you don't get to have the lawyers say, Weren't you

arrested for shoplifting --

A. Okay.

Q -- twelve years ago?

A. Okay.

Q Now if he was convicted of something --
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A. Yes.

Q. -- that comes in. But I mean, the point is:

Did you ever see the arrest records?

A. No.

0. What was he arrested for exactly?

A. He said something about an altercation with
his wife in the mid '90s. And there was something in

his mental health records that he had been arrested on
another occasion. I mean, I don't remember offhand,
but it was a --

MR. RANALLT: It involved DUI.

THE WITNESS: DUTI.
BY MR. VANNAH:

0. You know, I have never had a DUI. But if I
had a DUI, especially being arrested, I might not
remember that as being an arrest, you know.

Maybe that's -- to me, an arrest -- I suppose I have
been arrested for speeding, but they didn't put me in
handcuffs and take me away. But --

A. Yeah, but -- I don't know.

Q. But when you questioned him further, he
brought up the other incidences?

A. So my question?

Q. So when you asked him more about it, he

probably remembered it; right?
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A. Yes.
Q. When you prompted him, was he candid about 1it?
A. Yes.
Q. Anything else?
A. Yes. The other part of this definition is, Do

you have psychological evidence of symptom
magnification, which I didn't have the opportunity to
do any of the psychological tests. Dr. Mortillaro did,
but I reviewed all of those test results, and there
was —-- the records were replete with very significant
consistent overlapping descriptions of him as having a
good possible somatization disorder, mental problems,
all sorts of things, alcohol or drug problems.
Dr. Mortillaro -- or Gamada actually wrote the report
and left all of that out, which you undoubtedly read in
my report or my records review when I went over that.
But 1f we take a look at all of the
psychological -- if we're in trial and you put up on
the board what Dr. Mortillaro ended up saying and what
the test results actually said, it's clear to anybody
that they left out anything that could be damaging to
this guy's case, putting in only -- and purposely did
that -- but if you look at the whole test results, it
was clear that this guy is a magnifier of symptoms. So

that was another piece of it. I mean, putting all this
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together, he could have gone back to work in something.

That's —-- that's the basis of this diagnosis. Putting
all these different things back together, he made no
attempt to do anything.

I'm not saying he is a bad guy. I'm not
saying he is a sociopath. I'm saying there's lots of
evidence that he didn't even try to mitigate his
damages in terms of trying to go back to work.

Q. So in malingering, what you are really saying
about malingering, as I understand it, and maybe
even Dr. Mortillaro see this -- is that you feel when
you talk about him being a malingerer, what you feel or
what you are saying is that he could have gone back to

work and do some kind of work?

A. In fact, that's what I wanted to -- I think I
said it.

Q. Okay.

A. First -- I didn't say he was a bad guy. What
did I say? Let me just exactly -- I said -- page 15

bottom paragraph, In summary, in my professional

opinion based on a reasonable degree of psychological

certainty, Mr. Centeno-Alvarez has feigned being unable

to work in any capacity for purposes of secondary gain.
0. All right. Now look --

A. That's -- that's it. That's my opinion.
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In —- in 1its nutshell.

Q. Okay. All right. So you are not saying

obviously that he lied to doctors to get treatment or

anything?

A. No.

Q. You are just saying that -- okay. I'm with
you

A. It's —--

Q. So what you are saying is that you believe
that he -- well, I will just read it to you: You

believe that he has intentionally feigned inability to
work in any capacity in order to convince a jury that
he should get more money for his loss of income over

his lifetime than he should?

A. Or to for -- yeah, to get money.
Q. Right.
A. That he didn't want to go back to work, he

wanted money, that's it.

0. All right.

A. So that's -- that's -- that's the meaning of
that diagnosis.

0. Okay. You are not --

A. We haven't talked about any other diagnoses,
but that's the meaning of that diagnosis.

Q. That diagnosis you are suggesting that the
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malingering is his inability to go back to work?

A. Correct.
Q. Okay. All right.
A. And on that note, can I take a bathroom break?
MR. VANNAH: Yes. Of course, you can.
(Off the record.)
MR. VANNAH: Back on the record.

BY MR. VANNAH:

0. Let's talk about something more interesting.
I want to ask you about -- did Mortillaro do the
MMPI-27

A. No.

Q. Did you review any -- well, he did a PAI. And

refresh me, that's the something --

A. Personality Assessment Inventory.
Q. Apparently there was -- and a P3, what's a P37
A. Pain profile -- pain something profile.
It's —-
0. And a BBHI-27?
A. And that would be the Brief Behavioral Health

Inventory-2.

0. On all three of those, did it come back that
there was a suggestion of symptom magnification in all
three?

A. I believe so. Let me -- let me answer by
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looking at the actual results. The BBHI-2, that

certainly came out with test results that suggested
possible symptom exaggeration if -- and with a proviso
always if the medical results, the objective medical
test results, didn't explain the level of disability.
So there's always -- 1f the general medical
condition doesn't explain the level of the person's
disability and these scales are high, then there is a
possible diagnosis of a somatoform disorder, which was

there an the BRHI-2.

Q. And -- okay.
A. Do you want me to do the others?
Q. Yes. Let's do those one at a time. Then I'm

going to follow up with you on that?

A. Well, interestingly, I just want to point out,
he took the pain profile in English and was able to
read the items appropriately, which he did with all of
them, so he's got some English abilities.

He had more depression than the average pain
patient, a lot more somatic distress than the average
pain patient, and somewhat more anxiety than the

average paln patient.

Q. Okay.
A, And then the last one was the PATI.
Q. Right.
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A. This was the test -- it's the strongest of the
tests. It has validity scales that show that he was
possibly denying problems with drinking or drug use,
was not acknowledging unpleasant or negative aspects of
himself, and wasn't necessarily -- and was giving
a —-- portraying himself as being sort of free of common
shortcomings that most people would admit.
Diagnostically, without going through this whole
thing --

Q. So he was trying to portray himself in a

better light?

A. Psychologically, vyes.

Q. If I understand, for example, the question on
the MMPI-2 is always -- I would always find this
interesting -- it says, I never gossip?

A. I never gossip.

Q. And so 1f you endorse that as true, that's one

of the questions that tend to show that you kind of
portray yourself in a false light; right?

A. Correct.

0. I know the MMPI is similar, but is that the
same thought process?

A. Similar thought process. And the PAI
indicated some possible drug problems.

0. Well, he has --
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A. Somatic over -- let's see. A degree of

somatic concern unusual even in clinical samples.
These somatic complaints are likely to be chronic and
accompanied by fatigue and weaknesses and renders the
respondent incapable of performing in a minimal role
with expectations. Diagnostically, he has a lower
level of treatment motivation than most individuals in
treatment settings.

0. What does that mean, treatment motivation?

A. Probably psychological, not medical treatment.
It's more psychological.

0. Okay.

A. So putting it all together, diagnostic
considerations included a major depressive disorder, a
somatization disorder, PTSD or schizophrenia,
personality disorder with mixed personality disorder.
These are all the things that were consistent with the
personality test results.

Q. The schizophrenia and paranoid -- well,
paranoid, we talked about that a little earlier. One
of the questions that we talked about, i1f you think
people are following you, and it turns out George was
following him; right?

A. Right. I mean, I agree. Not George himself

but --
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Q. His people?

A. -- a company. And I didn't conclude he was
paranoid, but his treating docs in North Carolina have
given him a diagnosis recently or in the past couple of
years of schizoaffective disorder, which is a serious
mental illness involving both mood disorder and unusual
psychotic thinking.

MR. VANNAH: Off the record.
(Off the record.)
MR. VANNAH: Back on the record.

BY MR. VANNAH:

Q. The PAI came out with a rule out diagnosis;
right?

A. Several. Several.

Q. If I understand that correctly, what it means

is, Hey, these are suggestive of a possibility of these
various things?

A. Yes.

Q. And you need to rule them out. I presume the
way one rules them out is to do a clinical interview
and go over some of these things?

A. And/or records review, yes.

0. So I read that Dr. Mortillaro said that he
actually -- either he or his assistant there or

somebody -- had a conversation to rule these things
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out. You saw that in his deposition; right?
A. Yes.
Q. Do you think he is lying about that, that he

ruled these things out?

A. I would be surprised if either of them did
anything of the sort, knowing how they function.

0. You need to elaborate on that?

A. I would be surprised if Dr. Mortillaro spent
more than a few minutes just saying hello to this guy
and ruled anything out. I would be surprised --

Dr. Gamada is not even a psychologist, and he did the
whole evaluation. So it would be more interesting to
have him on the stand and see what he has to say. I
don't think that if Dr. Mortillaro says we ruled all of
his stuff out that that is true.

0. Okay.

A. From having known him for years and knowing
how he does his work.

Q. Now did you rule in or rule out somatoform
disorder during your interview?

A. Yeah. He has a pain disorder, which is one

type of somatoform disorder, which everybody agrees

Dr. Mortillaro or I -- or whoever -- not
Dr. Mortillaro, but Dr. Filaso (phonetic). I don't
know.
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Q. And what pain disorder? Is that just what

it's called, a pain disorder?

A. Pain disorder, which means that he had -- I
said quite frankly and forthrightly in my evaluation
that this accident caused him a general medical
condition or conditions, in that the pain
resulting -- that he has pain and actually his doctors
will say he needed back surgeries from the incident.
And the pain disorder is partly a result of this
accident and is related to this accident and also means
that he tends to experience more pain subjectively
than -- not necessarily due to medical problems, but
the way he is psychologically than -- he experiences
more pain than he may not -- than most people,
reasonable people, would experience.

Q. Let me talk to you about that a little bit.
Because I remember acutely one time as being struck by
a deposition down in LA with a really good
psychologist, someone of your level, and what he was
pointing out is that the person that was involved in

the accident was like a spring-loaded box, meaning

that --

A. (Witness nods.)

Q. -- this person was doing very well. It was a
woman, actually. Her name was Proctor —-- Proctor
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versus Cansaleti (phonetic) -- saying that Ms. Proctor

was doing very well and functioning very well with her
personality, although she was spring-loaded and that
the accident caused her to unfortunately develop a
serious somatoform disorder and specifically the same
category of pain disorder, wherein she experienced
these things much worse than an ordinary person would.
Is that sort of thinking what you are talking about
here? The way I am putting it is in much more of an
analogy for you today.

A. I —— I can't say that he is akin to a
spring-loaded object. I would just say that --

0. I like my little analysis.

A. And some people are more spring-loaded. I
don't know if I would say he was a really tightly wound
guy, but he had this accident, he had two surgeries
after the accident that don't appear -- that he would
have had he not had this accident. Whether the
surgeries are necessary or premature, that's not for me
to say.

He was out of work. He was having pain. I
think that people who have alcohol problems, there's a
lot of research showing that they are very prone.
There's a huge correlation between alcohol abuse and

developing a pain disorder. There's a correlation
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between having depression and developing a pain

disorder. There's also the opposite. There's the
possibility that pain results in depression and overuse
of alcohol and anxiety and anger.

So I am not saying -- I'm saying that the pain
disorder that he's having is associated with this
accident, but it is also worsened by his alcohol abuse,
probably worsened by the amount of narcotics and other
drugs that these guys are -- that these doctors are
prescribing him, which is amazing.

Q. We need to talk about that a little bit.
Because you are not going to come to trial and say the
doctors are prescribing too much narcotics; right?

A. No, no, no. I'm Jjust saying that as a
psychologist, you know -- I may not testify to this,
but if you are on a lot of psychotropic medications,
you can -- those in and of themselves can interact in a
way to cause problems.

0. Let me see if I can break this down because
I'm like a rat. I need a little bit of cheese at a
time to understand it and digest it.

A. Okay.

Q. So let's talk about that. The alcohol abuse
problem that he had you believe pre-existed this

accident; right?
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A. Yes.

Q. Is that a psychological disorder that's
recognized under the DSM-IV?

A. Alcohol abuse, yes.

Q. I was going to ask you, then, so what -- and I
always get confused on the axis, but what would be the
psychological diagnosis, if any, that you reached for
this individual that he had prior to the accident other
than -- I assume that alcohol abuse would be one?

A. Other than that, I didn't have any
pre-existing psychological diagnoses.

Q. So then I just want to get that straight. So
pre-existing psychological diagnoses would include
alcohol abuse, which is a recognized DSM-IV TR

diagnosis; right?

A. Yes.

0 And that's all?

A. Yes.

Q Subsequent to the accident, he's developed a

pain disorder?

A. Yes.

0. It's your opinion that the fact that he had a
pre-existing psychological disorder, that being alcohol
abuse, made him more susceptible to developing the pain

disorder as a result of this accident and the sequella
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of treatment that he received; right?
A. Possibly, yeah.
0. Well, is that to a reasonable degree of

medical probability that he was susceptible, more
susceptible than the ordinary person?

A. Yes.

0. Now the pain disorder that we're referring to
is limiting it to that pain disorder, that's not --
that's something that's not conscious; right? That's
just something that he experiences?

A. Yes.

Q. And that's a result of his particular

psychological makeup that makes him develop that;

right?
A. Yes.
Q. And that you believe to a reasonable degree of

psychological certainty is a result of the accident
superimposed by his pre-existing problem?

A. Yes.

0. Does that pain disorder affect his ability to
be employed, by the way, in some respect? I mean, I
know it's not the whole thing --

A. Yes.

Q. -- but would that be something that would

affect --
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A. Yes.
Q. Do you agree with that?
A. Uh-huh.
Q. That's a yes?
A. Yes.
Q. All right. ©Now, the major depressive

disorder, he has that; right?
A. Yes.
Q And I sure can't disagree with you.
A. Well, he's --
Q I mean, pretty much any psychologist would

have to agree that he has a major depressive disorder;

right?
A. Yes.
Q. To the point that a couple of times he has

attempted suicide?

A. At least once.

Q. I got the feeling that that was a serious
attempt, too. Did you get that feeling or did you
think it was one of those things -- and I don't
understand that stuff very much, but I hear people
saying, Well, the guy is just crying out help, but some
people actually do it?

A. You know, I don't know about that. I have

read it in different ways. I'm not sure -- I guess
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there could have been a more serious attempt because he

owns weapons, and he could have just shot himself.

0. Right.
A. I think he was very distraught with the
outcome of the trial. He was very upset with himself,

probably, for turning down the million dollar offer and
getting practically nothing. He was probably upset
that the jury didn't claim -- didn't give him more than
$36,000. He decided, you know, I don't even want to
wake up. Now whether he was -- it was a suicide
attempt. He took a lot of alcohol, but he does that a
lot, so I don't know -- but it looked like a suicide

attempt. And then --

Q. The hospitalized one?
A. The one -- yeah. A couple of weeks later, he
did that. It looked like that -- losing the trial was

clearly the single important stressor that set him off
into a major depressive disorder.

Q. So what we wouldn't be allowed to talk about
is prior proceedings. I think that's the way it's put.

A. Prior proceedings?

MR. RANALLI: Correct.

BY MR. VANNAH:

Q. So is it your opinion to a reasonable degree

of psychological certainty that part of his major
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depressive disorder is based upon the prior proceedings
that pre-existed, the trial that we're going to?

A. Yes.

Q. What percentage of his major depressive
disorder would you give to the prior proceedings as
opposed to the action and the treatment that he has
received?

A. 90 percent, 80 percent. A vast majority of

it. It's hard to put a number on it, but --

Q. Okay.
A. -- it's the single -- it's it.
Q. You write down major depressive disorder,

single episode. That's the attempt to kill himself?
That's that narrow period of time?

A. He's remained obviously —-- he remained
depressed badly for a period of time afterwards
according to his wife, according to his daughter,
according to him, but I think once he got into
counseling, he has been much better and he's coming out
of it.

Q. It looked that way. I was reading your
report, and it looked like when you talked to him that
he was saying -- do you believe that counseling was
helpful for him?

A. Yes.
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Q. Would you agree that that was well advised

that he had that counseling?

A. Yes.

Q. Now the schizophrenia, you come up with the
diagnosis —-- are you coming up with the diagnosis of
schizophrenia?

A. No.

Q. Schizophrenia, tell me what that is again, in

layman terms?

A. It's a thought disorder where you may be
hallucinating or delusional, having any irrational
thoughts that you believe are rational. He's been
diagnosed recently in North Carolina with a
schizoaffective disorder, which is an offshoot -- it's
a combination of -- if you are schizophrenia, abnormal
thinking psychosis, and here's a major depressive
disorder with some serious mood disorder, they
together -- if you have both a mood disorder and crazy
thinking, you can have a schizoaffective disorder,
meaning that you have the crazy thinking and the

depression, the serious depression. And that's his

diagnosis. Working diagnosis lately or in the past
year or so, I'm not -- I don't think that's -- T
don't -- I don't see it as being accurate.

Q. Okay.
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A. He doesn't strike me as a crazy person, to use
layman's words. I think that when he talks about being
followed -- I think that when he talks about his
paranoia or perhaps mental health experts are assuming
that he's really paranoid.

Q. For example, that's a good point. For
example, when he says people are following me around --

A. They may think that he is crazy.

Q. If I told you that, that I think people are
following me every day and following me around --

A. I would believe you.

Q. Well, you might. But you might think, Well,
maybe Vannah's become a little paranoid.

A. If you meant it --

Q. But if you found out that the FBI was

following me around --

A. Then you are right.

0. -- then I wouldn't be paranoid. I would be
accurate?

A. Yes.

0. So there's a fine line there?

A. Yeah. Now it doesn't mean that you can't be

followed around and paranoid. That happens
occasionally. But, you know, he may have a

schizoaffective disorder, but I would be surprised if
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he doesn't really have the thought disorder.

Q. Maybe the professionals there don't recognize
that there's some truth to what he is saying and

they're just making an assumption, yeah, right,

whatever?

A. Possible. That's -- that's -- that's a
hypothesis.

Q. So let's talk about your diagnosis. You don't

diagnosis him with any sort of schizophrenia or that

subcategory that you mentioned?

A. Correct.
Q. Do you diagnose him with a -- well, let me ask
you this: You wrote this, and I want to make sure I

understand it. The PAI suggested a pre-existing

personality disorder with borderline paranoid and

avoidant features. By pre-existing, what did you mean
by -- did you mean pre-existing the accident?

A. Probably for years and years.

Q. Did you believe that after you had your

meeting with him and reviewed the data, do you believe
that, in fact, he had a pre-existing personality
disorder with borderline paranoid and avoidant
features, meaning pre-existing the accident?

A. Well, I think in reading Dr. Mortillaro's

critique of me, I wanted to set the record straight.
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If you look at what I did, and I actually remember my

thinking, I never diagnosed him with a personality
disorder. I saw that the PAI said Rule out a

Personality Disorder, NOS.

0. What's NOS?
A. Not otherwise specified, which they also said
was a mixed personality disorder. You've got features

of a couple different personality disorders. What I
said to myself, because I remember this, is that I
don't know enough about his past. There is not enough
collateral evidence that he had a personality disorder,
which is sort of the same way that -- the same thing
that the PAI is saying, Rule Out a Personality
Disorder. I brought it down a notch. I -- I lessened
it and said Borderline Paranoid and Avoidant
Personality Features. That's not a diagnosis. It's
Just as noted on the PAI, that the PAI 1s showing

borderline, paranoid, and avoidant features, but that

he doesn't -- I never said that he had a personality
disorder.

Q. Okay.

A. So I'm not -- I'm not diagnosing him with a
personality disorder. I could have said Rule Out

Borderline, Paranoid, and Avoidant Personality Features

as noted by the PAI. That might have been better for
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