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IN THE SUPREME COURT OF THE STATE OF NEVADA  
 
  

ALISHA BURNS, 
    Appellant, 
 vs. 
 
THE STATE OF NEVADA,  
     Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

    
CASE NO. 82686 
 
D.C. CASE NO: 03C191253 

 
  

  
   
MOTION FOR EXTENSION OF TIME TO FILE AND SERVE OPENING 

BRIEF AND APPENDIX/FOURTH   REQUEST/EXHIBITS NOT 
TRANSMITTED/MATERIAL EXHIBITS SUBMITTED AND 

CONSIDERED BY  COURT TO BE MADE PART OF RECORD   
 
           COMES NOW, ALISHA BURNS, by and through her attorney of record, 
TONY ABBATANGELO ESQ., and moves this court for an order extending time 
to file and serve her Opening Brief and Appendix brief under NRAP 31. Appellant 
asks that this Court grant a mere 30 day extension from the date of April 25, 2022, 
of this filing in order that all trial exhibits considered by the Court be made part of 
the record for this Honorable Court’s review.  This brief extension will enable 
Appellant to thoroughly and adequately prepare her Opening Brief and Appendix, 
consistent with her 6th and 14th Amendment Constitutional rights. As grounds, the 
Appellant submits the following: 

FACTS IN SUPPORT OF MOTION FOR EXTENSION 
           This case is one of constitutional, both State, as well as Federal, importance. 
The Petitioner/Appellant was 15 years old at the time of the events which formed 
the basis of this appeal. At the time this case was prosecuted, the only forensic 

Electronically Filed
Apr 19 2022 05:23 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82686   Document 2022-12439
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science that best described the Petitioner/Appellant mental state would be   
Stockholm Syndrome as a result  to the extreme and undue influence the co-
Defendant Steven Kaczmarek, 32 years old at the time,1 exerted over Appellant.   
At the very least, a psychological exam would have demonstrated this fact. No 
exam was actually conducted though.  
      In support, Appellant testified on September 18, 2020, that between December 
5-18, 2012 she was in solitary confinement and the only communication she 
received was from Steve Kaczmarek telling her that he “loved her, that she had the 
power to save both of us. That if I did what he said and took responsibility for 
everything, I wouldn't get much time because I was a kid, and I would be saving 
him, and he wouldn't get much time either. And then we would both get out around 
the same time, and we could be together and ….” 
          At the January 22, 2021 evidentiary hearing, the Appellant explained to the 
Court that from the time of her original detention in CCDC, during the time she 
went to Ohio, and from the time  she returned back to CCDC, she was receiving 
letters from Kaczmarek.2  Her Pardons Board attorney had some, but not all of the 
letters. He did not  have possession of Kaczmarek’s letters  prior to January 31, 
2021, through no fault of her own.  Counsel sent 75 pages of letters to the Court 
and to the State. These letters were marked by the State, used by the State in their 
cross of the Appellant, were considered by the Court (Again, this is borne out by 
the not-yet-submitted transcripts.) , and were referenced in its Order. Exhibit 1. 
The letters are also submitted as Exhibit 2.  

 

1 Kaczmarek received the death penalty, which was subsequently modified to a life 
sentence. 
2 These representations are supported by the transcripts received. Once all the 
exhibits are received, a complete appendix will be submitted. 
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     These letters materially support the Appellant’s position that she was a 
textbook, manipulated victim of sex trafficking, and did not possess the requisite 
mental state to support a conviction.  A significant part of the appeal will address 
the fact that there are advancements in the forensic science of sex trafficking that 
did not exist at the time she was in the district court, and that in order to prevent a 
manifest injustice the time bar should not apply.  Simply stated, were forensic 
science regarding sex trafficking of minors in existence, coupled with the enhanced 
punishments for those who sex traffic minors, she would in all probability not have 
been charged. In this case, Appellant was only charged AFTER she refused to 
testify against her brainwashing Defendant, Steve Kaczmarek, who totally 
controlled this 15 year old’s mind.  
      Upon realizing that the letters are not part of the introduced exhibits  but were 
considered by all sides, Appellant’s law clerk emailed the Court to start the process 
for obtaining the letters for this appeal Exhibit 3. As amply chronicled,  the  
Court’s Staff has been extremely cooperative  to these ends. Exhibit 4.  Appellant 
respectfully asks for a 30 day extension in order the Counsel may do the best job 
possible for Appellant, which would make this Opening Brief and Appendix due 
Wednesday, May 25, 2022. 
  

POINTS AND AUTHORITIES 
 

Nevada Rules of Appellate Procedure, Rule 31 states as follows: 
(3) Motions for Extensions of Time. A motion for extension of time for filing 
a brief may be made no later than the due date for the brief and must comply 
with the provisions of this Rule and Rule 27. 

      (A) Contents of Motion. A motion for extension of time for filing a brief shall 
include the following: 
(i) The date when the brief is due; 
(ii) The number of extensions of time previously granted, and if extensions 
were granted, the original date when the brief was due; 
(iii) Whether any previous requests for extensions of time have been denied or 
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denied in part; 
       (iv)The reasons or grounds why an extension is necessary; and 
       (v) The length of the extension requested and the date on which the brief 

would become due. 
 
         This motion for extension of time is reasonable, fair, and there is clearly good 

cause to grant this 30  day extension from  Monday, April 25, 2022. This is the 

fourth request for an extension, no previous extension requests have been denied. 

          The appellant, as well as counsel, are in the utmost of good faith, and there 

cannot be any prejudice to any party. 

PRAYER 

 WHEREFORE, the Appellant prays that this Court grant this her fourth request 

for an extension of time to file and serve her Appendix and Opening  Brief. 

            Dated this 19th  day of April, 2022                       

                        .                                 

              /s/ Tony Abbatangelo, Esq. 
 TONY L. ABBATANGELO, ESQ. 

State Bar Number 3897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada 89103 
702-707-7000 FAX (702) 366-1940 
tony@thevegaslawyers.com   
Attorney for Appellant 
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CERTIFICATE OF SERVICE 

 
    I certify that on the 19th   day of April, 2022,, I electronically served a copy of 
this Fourth Request for an Extension  upon all counsel of record:  
   STEVE WOLFSON, ESQ. 200 S. Lewis Avenue Las Vegas NV 89101, and 
   AARON FORD, ESQ. 100 N. Carson Avenue, Carson City, NV 89710 

/s/ Tony L. Abbatangelo, Esq.  
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Hon. Tierra Jones 

DISTRICT COURT JUDGE 
 

DEPARTMENT X 
LAS VEGAS, NEVADA 89155 

ORDR 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
 

 

THE STATE OF NEVADA, 

 

                                       Plaintiff, 

 

v. 

 

ALISHA BURNS #1753792,  

 

                                     Defendant. 

 

 

 

Case No.:        03C191253 

Department:    X 

 

 

ORDER DENYING DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS 

THIS MATTER having come on for hearing on the 18
th

 day of September, 2020; continuing 

on the 22
nd

 day of January, 2021; and the 28
th

 day of January 2021, the Defendant being present, 

represented by ANTHONY ABBATANGELO, Esq., the State of Nevada being represented by 

STEVEN B. WOLFSON, Clark County District Attorney, through CHRISTOPHER HAMNER, 

Esq., Chief Deputy District Attorney and RONALD EVANS, Esq., Deputy District Attorney, and 

the Court having considered the information and arguments contained in the pleadings, arguments of 

counsel, and good cause appearing therefore, DENIES the writ.   

 

PROCEDURAL HISTORY 

On December 5, 2002, Defendant Alisha Burns (hereinafter “Petitioner”) was charged by 

way of Criminal Complaint with Burglary, Robbery, First Degree Kidnapping, and Murder.  On 

April 1, 2003, after unconditional waiver of preliminary hearing, Petitioner was charged by way of 

Information with Second Degree Murder.   On April 22, 2003, Petitioner was arraigned and pled 

Electronically Filed
03/10/2021 10:16 AM

Case Number: 03C191253

ELECTRONICALLY SERVED
3/10/2021 10:16 AM
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guilty to Second Degree Murder.   Per the guilty plea agreement, the State and the Petitioner 

stipulated to a life sentence with the possibility of parole after ten (10) years.  On June 3, 2003, 

Petitioner was sentenced to life in the Nevada Department of Corrections with the possibility of 

parole after one hundred twenty (120) months has been served, with one hundred thirty-one (131) 

days credit for time served.  The Judgment of Conviction was filed June 10, 2003.  Petitioner did not 

file a direct appeal.  

Petitioner filed a Post-Conviction Petition for Writ of Habeas Corpus on November 21, 2003.  

Petitioner withdrew the petition in open court on March 8, 2004. Petitioner filed an Application for 

Appointment for Post-Conviction Relief on March 29, 2019.  The State filed its Opposition on April 

9, 2019.  The Court took the application off calendar on April 10, 2019, as there was “no petition 

pending for which the Court can appoint counsel,” and the Court would not rule on the motion 

unless counsel decided to proceed.    

Petitioner filed the instant Petition for Writ of Habeas Corpus on May 14, 2019.       

 

CONCLUSIONS OF LAW 

A. The Petition is Untimely 

NRS 34.726(1) states: 

 

Unless there is good cause shown for delay, a petition that challenges the 

validity of a judgment or sentence must be filed within 1 year of the entry of 

judgment of conviction or, if an appeal has been taken from the judgement, 

within 1 year after the Supreme Court issues its remittitur.   For the purposes 

of this subsection, good cause for delay exists if the petitioner demonstrates to 

the satisfaction of the court:  

 

(a) That the delay is not the fault of the petitioner; and  

(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.  

Petitioner has failed to meet this burden.  

Here, the Petitioner’s Judgment of Conviction was filed June 10, 2003.   She did not file a 

direct appeal.   As such, June 10, 2004 was the deadline for Petitioner to file a timely petition.   

Petitioner did not file the instant petition until May 14, 2019, which is almost fifteen (15) years past 
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the statutory deadlines.  Petitioner has not provided a sufficient basis for the Court to determine that 

the delay was not the fault of the Petitioner.  Petitioner filed a Habeas Petition on December 8, 2003 

and withdrew that Petition on March 8, 2004.  There was nothing else filed in the case until March 

29, 2019 when the Petitioner filed an Application for Appointment for Post-Conviction Relief.   

Since Petitioner had previously filed a Petition, Defendant was aware of the Petition for Writ of 

Habeas Corpus remedy and still did not file a subsequent petition for almost fifteen (15) years.    

Petitioner argues that she withdrew the original writ petition because her counsel, at the time, told 

her she needed to withdraw the petition to proceed with her emancipation claims.  There has been no 

evidence presented, establishing that a post-conviction writ of habeas corpus and an emancipation 

case cannot proceed at the exact same time.  There has been insufficient evidence presented to 

overcome the procedural time bar of the filing of the instant petition.  As such, the instant Petition is 

untimely.  Since, the Court has determined that the Petition is untimely; there is no need for the 

Court to reach the issue of Ineffective Assistance of Counsel.        

 

B. Actual Innocence Claim 

Petitioner makes a claim of actual innocence in the Post – Conviction Petition for Writ of 

Habeas Corpus that was filed on May 14, 2019.  “A habeas petitioner may overcome procedural bars 

and secure review of the merits of defaulted claims by showing that the failure to consider the 

petition on its merits would amount to a fundamental miscarriage of justice.”  Berry v. State, 131 

Nev. 957 (2015).  “This standard is met when the Petitioner makes a colorable showing he is 

actually innocent of the crime.”  Pelligrini v. State, 117 Nev. 860 (2001).   “This means that “the 

petitioner must show that it is more likely than not that no reasonable juror would have convicted 

him in the light of the new evidence.”  Berry at 966, quoting Schlup v. Delo, 513 U.S. 298 (1995).    

In support of this claim, Petitioner testified and called Dr. Thomas Bennett to testify.    

1. Petitioner’s Testimony 

In regards to Petitioner’s testimony, the Court finds it insufficient to establish a colorable 

showing that she is actually innocent of the crime as required by Pelligrini.  Petitioner argued that 
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co-defendant Steven Kaczmarek told her to save them both and that she wasn’t going to get much 

time.   This claim is belied by the record.   The record consists of letters from Steven Kaczmarek 

(hereinafter “Kaczmarek”) to Petitioner.  The letter does not indicate any request, by Kaczmarek for 

her to confess to anything or to save them both.   The letters actually indicate that Kaczmarek was 

suggesting the opposite, as he specifically told her not to sign anything until they had a chance to 

meet.  According to Petitioner’s own testimony, Kaczmarek only told her to take the deal after he 

was convicted at trial.  On March 17, 2003, Kaczmarek was convicted of the murder of Pedro 

Villarreal, among other charges.  On April 16, 2003, the judge signed a Stipulation and Order 

authorizing a contact visit between Petitioner and Kaczmarek.  The visit occurred shortly after the 

order was signed.   On April 22, 2003, Petitioner entered her plea of guilty to Second Degree 

Murder.   This was more than a month after Kaczmarek had been convicted at trial. As such, 

Petitioner taking a deal couldn’t have saved Kaczmarek as he was already convicted at trial.     

Petitioner also argues that the statements from Corrections Officer Theresa Daka are false, 

however there was no evidence presented to explain how the corrections officer would have 

obtained specific factual information regarding the case, from any other source.  As such, that claim 

is also belied by the record.        

Also, Petitioner admits to choking the victim and assisting with restraining the victim.   The 

Coroner’s Report indicates that victim’s cause of death was due to asphyxia and Dr. Bennett agrees 

with the victim’s cause of death.   Asphyxia is defined by the Merriam-Webster dictionary as “a lack 

of oxygen or excess of carbon dioxide in the body that results in unconsciousness and often death 

and is usually caused by interruption of breathing or inadequate oxygen supply.”  This is specifically 

what was described by Petitioner as her own actions which caused the injuries to the victim.  As 

such, it is not more likely than not that a reasonable juror would have convicted her in light of the 

evidence presented.        

2. Dr. Thomas Bennett’s testimony 

Petitioner called Dr. Thomas Bennett as a witness in her case-in-chief.  Dr. Bennett testified 

regarding his opinions as follows: (1) It was unlikely that the victim died on September 25
th

 and 
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more likely that he died on September 27
th

; (2) the underlying cause of death is asphyxia and/or 

suffocation or strangulation; (3) the victim was intoxicated, with a blood alcohol content (BAC) of 

.13; and (4) victim was not in the tub under water for 2 days.  On cross examination, he testified that 

he did not review any of the crime scene photographs, the statement of Officer Theresa Daka, the 

letter written by Petitioner to the Detective, or any CSA reports in preparation of his report.   On re-

direct examination, he testified that a review of this additional information would not have changed 

his opinion in his report. Dr. Bennett’s testimony is inconsistent with the physical evidence 

presented.  The evidence presented does not support his opinion regarding the time of death, making 

it possible that a reasonable juror would have convicted Petitioner based on the evidence presented, 

regarding the time of death.  Further, the Petitioner’s own testimony establishes that she participated 

in the asphyxia and/or suffocation or strangulation that Dr. Bennett determined to be the cause of 

death of the victim.  The victim’s intoxication level does not prove that Petitioner is actually 

innocent.  Lastly, Dr. Bennett’s opinion that the victim was not in the tub under water for two days is 

not supported by the evidence presented.   As such, Dr. Bennett’s testimony fails to establish that a 

reasonable jury would not have found the Petitioner guilty based upon the evidence presented.    

3. Fingerprints  

Petitioner argues that there were fingerprints found at the scene of the crime that do not  

match herself or Kaczmarek.   However, through Petitioner’s own testimony she wiped down the 

crime scene.  This would explain why her own or Kaczmarek’s fingerprints would not be at the 

scene.   As such, this evidence does not prove that she was not present, or that someone else 

committed the murder, failing to establish that a reasonable jury would not have found the Petitioner 

guilty based upon the evidence presented.    

4. Sex Trafficking 

Petitioner argues that she was a victim of sex trafficking and that is why she pleaded guilty to the  

instant crime, per Kaczmarek’s request.  This claim is belied by the record.  To support this 

assertion, Petitioner testified and called Brironni Alex from the Cupcake Girls Board.   However, 

Petitioner and Ms. Alex’s testimony fails to establish that the Petitioner was actually a victim of sex 
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trafficking.   Further, as the Court has already found, the evidence presented does not suggest that 

Petitioner’s guilty plea was coerced by Kaczmarek.  As such, this claim fails.        

 

CONCLUSION 

The Court FINDS that the petition is untimely and good cause has not been shown for the 

delay.  The Court FURTHER FINDS that insufficient evidence has been presented to show that it is 

more likely than not that no reasonable juror would have convicted Petitioner in light of the new 

evidence, as required to make a colorable showing that she is actually innocent of the crime.   

IT IS HEREBY ORDERED that the Defendant’s Petition for Writ of Habeas Corpus shall 

be, and it is, hereby DENIED.  

   

IT IS SO ORDERED this ______ day of ________________, 2021.  

 

      

___________________________________ 

      DISTRICT COURT JUDGE 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: 03C191253The State of Nevada vs Alisha 
Burns

DEPT. NO.  Department 10

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 3/10/2021

Stephen Wolfson Motions@clarkcountyda.com

Tony Abbatangelo Tony@TheVegasLawyers.com

Arelice Parra Arelice@TheVegasLawyers.com

Robert Rose robert.roseinvegas@gmail.com
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EXHIBIT 3 

Docket 82686   Document 2022-12439



From: Robert Rose
To: Harnik, Michelle; Christopher Hamner; Tony Abbatangelo; Arelice Parra
Subject: Fwd: Alisha Burns case no 03C191253
Date: Monday, April 18, 2022 3:32:15 PM
Attachments: burns letters from kaczmarek.pdf

Burns R 18 NOE denying PWHC.pdf

---------- Forwarded message --------- 

To the Law Clerk, Department X:
Per Tony's direction can you please provide us with the Exhibits from the January 22, 2021
hearing  including the exhibits marked at no's.1-24. These letters were provided to the State, as
evidenced on P 75, LL 14-15. These letters were marked.    
At P.  144 of the transcript, the Court indicated that the letters were admitted, at LL 8-11, and
 t the Court indicated that it would review the letters. At P 147-148, the State marked these
letters as 1.24
   These are very important for this appeal. I am not sure if they were actiualluy admitted, but
from the reading of the transcripts they were marked, discussed, and apparently reviewed by
the Court.   I am attaching  the letters and the Findings from the Court, which indicated that
the Court reviewed same.  We want to ensure that the letters are part of the appellate reord. 
  Additionally, could we be provided  the exhibits introduced in this hearing as well as from
the hearings on  sept 18, 2020 and jan 28 2021?
   Sincerely,  Robert Rose, Assisant to Tony L. Abbatangelo, Esq

mailto:robert.roseinvegas@gmail.com
mailto:dept10lc@clarkcountycourts.us
mailto:christopher.hamner@clarkcountyda.com
mailto:tony@thevegaslawyers.com
mailto:Arelice@thevegaslawyers.com
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NEOJ 


DISTRICT COURT 


CLARK COUNTY, NEVADA 


 


ALISHA BURNS, 


 


                                 Petitioner, 


 


 vs. 


 


THE STATE OF NEVADA, 


 


                                 Respondent, 


  


Case No:  03C191253 
                             
Dept. No:  X 
 


                
 
 
 NOTICE OF ENTRY OF ORDER 


 
PLEASE TAKE NOTICE that on March 10, 2021, the court entered a decision or order in this matter, a 


true and correct copy of which is attached to this notice. 


You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you 


must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is 


mailed to you. This notice was mailed on March 19, 2021. 


 
      STEVEN D. GRIERSON, CLERK OF THE COURT 


 


 


 


 


 


CERTIFICATE OF E-SERVICE / MAILING 


 


 I hereby certify that on this 19 day of March 2021, I served a copy of this Notice of Entry on the 


following: 


 


 By e-mail: 


  Clark County District Attorney’s Office  


  Attorney General’s Office – Appellate Division- 


     


 


 The United States mail addressed as follows: 


Alisha Burns # 77669 Tony Abbatanglo, Esq.       


4370 Smiley Rd. 4560 S. Decatur Ste 300       


Las Vegas, NV 89115 Las Vegas, NV 89103       


Last Known Address             


 
 


 


/s/ Amanda Hampton 


Amanda Hampton, Deputy Clerk 


/s/ Amanda Hampton 


Amanda Hampton, Deputy Clerk 


Case Number: 03C191253


Electronically Filed
3/19/2021 1:52 PM
Steven D. Grierson
CLERK OF THE COURT
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Hon. Tierra Jones 


DISTRICT COURT JUDGE 
 


DEPARTMENT X 
LAS VEGAS, NEVADA 89155 


ORDR 


 


 


DISTRICT COURT 


CLARK COUNTY, NEVADA 


 
 


 


THE STATE OF NEVADA, 


 


                                       Plaintiff, 


 


v. 


 


ALISHA BURNS #1753792,  


 


                                     Defendant. 


 


 


 


Case No.:        03C191253 


Department:    X 


 


 


ORDER DENYING DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS 


THIS MATTER having come on for hearing on the 18
th


 day of September, 2020; continuing 


on the 22
nd


 day of January, 2021; and the 28
th


 day of January 2021, the Defendant being present, 


represented by ANTHONY ABBATANGELO, Esq., the State of Nevada being represented by 


STEVEN B. WOLFSON, Clark County District Attorney, through CHRISTOPHER HAMNER, 


Esq., Chief Deputy District Attorney and RONALD EVANS, Esq., Deputy District Attorney, and 


the Court having considered the information and arguments contained in the pleadings, arguments of 


counsel, and good cause appearing therefore, DENIES the writ.   


 


PROCEDURAL HISTORY 


On December 5, 2002, Defendant Alisha Burns (hereinafter “Petitioner”) was charged by 


way of Criminal Complaint with Burglary, Robbery, First Degree Kidnapping, and Murder.  On 


April 1, 2003, after unconditional waiver of preliminary hearing, Petitioner was charged by way of 


Information with Second Degree Murder.   On April 22, 2003, Petitioner was arraigned and pled 


Electronically Filed
03/10/2021 10:16 AM


Statistically closed: N. USJR - CR - Other Manner of Disposition (USCO)
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guilty to Second Degree Murder.   Per the guilty plea agreement, the State and the Petitioner 


stipulated to a life sentence with the possibility of parole after ten (10) years.  On June 3, 2003, 


Petitioner was sentenced to life in the Nevada Department of Corrections with the possibility of 


parole after one hundred twenty (120) months has been served, with one hundred thirty-one (131) 


days credit for time served.  The Judgment of Conviction was filed June 10, 2003.  Petitioner did not 


file a direct appeal.  


Petitioner filed a Post-Conviction Petition for Writ of Habeas Corpus on November 21, 2003.  


Petitioner withdrew the petition in open court on March 8, 2004. Petitioner filed an Application for 


Appointment for Post-Conviction Relief on March 29, 2019.  The State filed its Opposition on April 


9, 2019.  The Court took the application off calendar on April 10, 2019, as there was “no petition 


pending for which the Court can appoint counsel,” and the Court would not rule on the motion 


unless counsel decided to proceed.    


Petitioner filed the instant Petition for Writ of Habeas Corpus on May 14, 2019.       


 


CONCLUSIONS OF LAW 


A. The Petition is Untimely 


NRS 34.726(1) states: 


 


Unless there is good cause shown for delay, a petition that challenges the 


validity of a judgment or sentence must be filed within 1 year of the entry of 


judgment of conviction or, if an appeal has been taken from the judgement, 


within 1 year after the Supreme Court issues its remittitur.   For the purposes 


of this subsection, good cause for delay exists if the petitioner demonstrates to 


the satisfaction of the court:  


 


(a) That the delay is not the fault of the petitioner; and  


(b) That dismissal of the petition as untimely will unduly prejudice the petitioner.  


Petitioner has failed to meet this burden.  


Here, the Petitioner’s Judgment of Conviction was filed June 10, 2003.   She did not file a 


direct appeal.   As such, June 10, 2004 was the deadline for Petitioner to file a timely petition.   


Petitioner did not file the instant petition until May 14, 2019, which is almost fifteen (15) years past 
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the statutory deadlines.  Petitioner has not provided a sufficient basis for the Court to determine that 


the delay was not the fault of the Petitioner.  Petitioner filed a Habeas Petition on December 8, 2003 


and withdrew that Petition on March 8, 2004.  There was nothing else filed in the case until March 


29, 2019 when the Petitioner filed an Application for Appointment for Post-Conviction Relief.   


Since Petitioner had previously filed a Petition, Defendant was aware of the Petition for Writ of 


Habeas Corpus remedy and still did not file a subsequent petition for almost fifteen (15) years.    


Petitioner argues that she withdrew the original writ petition because her counsel, at the time, told 


her she needed to withdraw the petition to proceed with her emancipation claims.  There has been no 


evidence presented, establishing that a post-conviction writ of habeas corpus and an emancipation 


case cannot proceed at the exact same time.  There has been insufficient evidence presented to 


overcome the procedural time bar of the filing of the instant petition.  As such, the instant Petition is 


untimely.  Since, the Court has determined that the Petition is untimely; there is no need for the 


Court to reach the issue of Ineffective Assistance of Counsel.        


 


B. Actual Innocence Claim 


Petitioner makes a claim of actual innocence in the Post – Conviction Petition for Writ of 


Habeas Corpus that was filed on May 14, 2019.  “A habeas petitioner may overcome procedural bars 


and secure review of the merits of defaulted claims by showing that the failure to consider the 


petition on its merits would amount to a fundamental miscarriage of justice.”  Berry v. State, 131 


Nev. 957 (2015).  “This standard is met when the Petitioner makes a colorable showing he is 


actually innocent of the crime.”  Pelligrini v. State, 117 Nev. 860 (2001).   “This means that “the 


petitioner must show that it is more likely than not that no reasonable juror would have convicted 


him in the light of the new evidence.”  Berry at 966, quoting Schlup v. Delo, 513 U.S. 298 (1995).    


In support of this claim, Petitioner testified and called Dr. Thomas Bennett to testify.    


1. Petitioner’s Testimony 


In regards to Petitioner’s testimony, the Court finds it insufficient to establish a colorable 


showing that she is actually innocent of the crime as required by Pelligrini.  Petitioner argued that 
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co-defendant Steven Kaczmarek told her to save them both and that she wasn’t going to get much 


time.   This claim is belied by the record.   The record consists of letters from Steven Kaczmarek 


(hereinafter “Kaczmarek”) to Petitioner.  The letter does not indicate any request, by Kaczmarek for 


her to confess to anything or to save them both.   The letters actually indicate that Kaczmarek was 


suggesting the opposite, as he specifically told her not to sign anything until they had a chance to 


meet.  According to Petitioner’s own testimony, Kaczmarek only told her to take the deal after he 


was convicted at trial.  On March 17, 2003, Kaczmarek was convicted of the murder of Pedro 


Villarreal, among other charges.  On April 16, 2003, the judge signed a Stipulation and Order 


authorizing a contact visit between Petitioner and Kaczmarek.  The visit occurred shortly after the 


order was signed.   On April 22, 2003, Petitioner entered her plea of guilty to Second Degree 


Murder.   This was more than a month after Kaczmarek had been convicted at trial. As such, 


Petitioner taking a deal couldn’t have saved Kaczmarek as he was already convicted at trial.     


Petitioner also argues that the statements from Corrections Officer Theresa Daka are false, 


however there was no evidence presented to explain how the corrections officer would have 


obtained specific factual information regarding the case, from any other source.  As such, that claim 


is also belied by the record.        


Also, Petitioner admits to choking the victim and assisting with restraining the victim.   The 


Coroner’s Report indicates that victim’s cause of death was due to asphyxia and Dr. Bennett agrees 


with the victim’s cause of death.   Asphyxia is defined by the Merriam-Webster dictionary as “a lack 


of oxygen or excess of carbon dioxide in the body that results in unconsciousness and often death 


and is usually caused by interruption of breathing or inadequate oxygen supply.”  This is specifically 


what was described by Petitioner as her own actions which caused the injuries to the victim.  As 


such, it is not more likely than not that a reasonable juror would have convicted her in light of the 


evidence presented.        


2. Dr. Thomas Bennett’s testimony 


Petitioner called Dr. Thomas Bennett as a witness in her case-in-chief.  Dr. Bennett testified 


regarding his opinions as follows: (1) It was unlikely that the victim died on September 25
th


 and 
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more likely that he died on September 27
th


; (2) the underlying cause of death is asphyxia and/or 


suffocation or strangulation; (3) the victim was intoxicated, with a blood alcohol content (BAC) of 


.13; and (4) victim was not in the tub under water for 2 days.  On cross examination, he testified that 


he did not review any of the crime scene photographs, the statement of Officer Theresa Daka, the 


letter written by Petitioner to the Detective, or any CSA reports in preparation of his report.   On re-


direct examination, he testified that a review of this additional information would not have changed 


his opinion in his report. Dr. Bennett’s testimony is inconsistent with the physical evidence 


presented.  The evidence presented does not support his opinion regarding the time of death, making 


it possible that a reasonable juror would have convicted Petitioner based on the evidence presented, 


regarding the time of death.  Further, the Petitioner’s own testimony establishes that she participated 


in the asphyxia and/or suffocation or strangulation that Dr. Bennett determined to be the cause of 


death of the victim.  The victim’s intoxication level does not prove that Petitioner is actually 


innocent.  Lastly, Dr. Bennett’s opinion that the victim was not in the tub under water for two days is 


not supported by the evidence presented.   As such, Dr. Bennett’s testimony fails to establish that a 


reasonable jury would not have found the Petitioner guilty based upon the evidence presented.    


3. Fingerprints  


Petitioner argues that there were fingerprints found at the scene of the crime that do not  


match herself or Kaczmarek.   However, through Petitioner’s own testimony she wiped down the 


crime scene.  This would explain why her own or Kaczmarek’s fingerprints would not be at the 


scene.   As such, this evidence does not prove that she was not present, or that someone else 


committed the murder, failing to establish that a reasonable jury would not have found the Petitioner 


guilty based upon the evidence presented.    


4. Sex Trafficking 


Petitioner argues that she was a victim of sex trafficking and that is why she pleaded guilty to the  


instant crime, per Kaczmarek’s request.  This claim is belied by the record.  To support this 


assertion, Petitioner testified and called Brironni Alex from the Cupcake Girls Board.   However, 


Petitioner and Ms. Alex’s testimony fails to establish that the Petitioner was actually a victim of sex 
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trafficking.   Further, as the Court has already found, the evidence presented does not suggest that 


Petitioner’s guilty plea was coerced by Kaczmarek.  As such, this claim fails.        


 


CONCLUSION 


The Court FINDS that the petition is untimely and good cause has not been shown for the 


delay.  The Court FURTHER FINDS that insufficient evidence has been presented to show that it is 


more likely than not that no reasonable juror would have convicted Petitioner in light of the new 


evidence, as required to make a colorable showing that she is actually innocent of the crime.   


IT IS HEREBY ORDERED that the Defendant’s Petition for Writ of Habeas Corpus shall 


be, and it is, hereby DENIED.  


   


IT IS SO ORDERED this ______ day of ________________, 2021.  


 


      


___________________________________ 


      DISTRICT COURT JUDGE 
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Burns


DEPT. NO.  Department 10
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This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
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Service Date: 3/10/2021


Stephen Wolfson Motions@clarkcountyda.com
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Robert Rose <robert.roseinvegas@gmail.com>

Alisha Burns case no 03C191253
6 messages

Robert Rose <robert.roseinvegas@gmail.com> Mon, Apr 18, 2022 at 1:15 PM
To: Tony Abbatangelo <tony@thevegaslawyers.com>, Arelice Parra <Arelice@thevegaslawyers.com>

can you please provide us with the Exhibits from the January 22, 2021 hearing marked at no's.1-24. These letters
were provided to the State, as evidenced on P 75, LL 14-15. These letters were marked.    
At P.  !44 of the transcript, the Court indicated that the letters were admitted, at LL 8-11, and  that the Court indicated
that it would review the letters. At P 147-148, the State marked these letters as 1.24
   These are very important for this appeal. I am not sure if they were actiualluy admitted, but from the reading of the
transcripts they were marked, discussed, and apparently reviewed by the Court. 
  Sincerely, 

 Tony L. Abbatangelo, Esq

Arelice Parra <Arelice@thevegaslawyers.com> Mon, Apr 18, 2022 at 2:26 PM
To: Robert Rose <robert.roseinvegas@gmail.com>, Tony Abbatangelo <tony@thevegaslawyers.com>

I believe this is what they are looking for.  More to come in a separate email.  The files are too
large.

 

 

Arelice Parra

PARALEGAL

Phone: (702) 707-7000

Email: arelice@thevegaslawyers.com

Website: www.thevegaslawyers.com

Address: 4560 S. Decatur Blvd. STE 303A

Las Vegas, Nevada 89103

Mailing Address:

4030 S. Jones Blvd., Unit 30370

https://www.my-company.com/
mailto:arelice@thevegaslawyers.com
http://www.thevegaslawyers.com/
https://www.google.com/maps/search/4560+S.+Decatur+Blvd.+STE+303A%0D%0A+%0D%0A+Las+Vegas,+Nevada+89103?entry=gmail&source=g
https://www.google.com/maps/search/4030+S.+Jones+Blvd.,+Unit+30370+%0D%0A+Las+Vegas,+NV+89173?entry=gmail&source=g
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Las Vegas, NV  89173

      

CONFIDENTIALITY NOTICE: The information in this electronic mail communication contains confidential
information which is the property of the sender and may be protected by the attorney-client privilege and/or attorney
work product doctrine. It is intended solely for the addressee. Access to this e-mail by anyone else is unauthorized by
the sender. If you are not the intended recipient, you are hereby notified that any disclosure, copying, or distribution
of the contents of this e-mail transmission or the taking or omission of any action in reliance thereon or pursuant
thereto, is prohibited, and may be unlawful. If you received this e-mail in error, please notify us immediately of your
receipt of this message by e-mail and destroy this communication, any attachments, and all copies thereof. Thank you
for your cooperation.

[Quoted text hidden]

3 attachments

AB_Part 1.pdf
1804K

AB_Part 2.pdf
4875K

AB_Part 3.pdf
8401K

Robert Rose <robert.roseinvegas@gmail.com> Mon, Apr 18, 2022 at 3:31 PM
To: "Harnik, Michelle" <dept10lc@clarkcountycourts.us>, Christopher Hamner <christopher.hamner@clarkcountyda.com>,
Tony Abbatangelo <tony@thevegaslawyers.com>, Arelice Parra <Arelice@thevegaslawyers.com>

---------- Forwarded message --------- 

To the Law Clerk, Department X:
Per Tony's direction can you please provide us with the Exhibits from the January 22, 2021 hearing  including the
exhibits marked at no's.1-24. These letters were provided to the State, as evidenced on P 75, LL 14-15. These
letters were marked.    
At P.  144 of the transcript, the Court indicated that the letters were admitted, at LL 8-11, and  t the Court indicated that
it would review the letters. At P 147-148, the State marked these letters as 1.24
   These are very important for this appeal. I am not sure if they were actiualluy admitted, but from the reading of the
transcripts they were marked, discussed, and apparently reviewed by the Court.   I am attaching  the letters and the
Findings from the Court, which indicated that the Court reviewed same.  We want to ensure that the letters are part of
the appellate reord. 
  Additionally, could we be provided  the exhibits introduced in this hearing as well as from the hearings on  sept 18,
2020 and jan 28 2021?
   Sincerely,  Robert Rose, Assisant to Tony L. Abbatangelo, Esq

2 attachments

burns letters from kaczmarek.pdf
8403K
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https://www.google.com/maps/search/4030+S.+Jones+Blvd.,+Unit+30370+%0D%0A+Las+Vegas,+NV+89173?entry=gmail&source=g
https://www.facebook.com/thevegaslawyers
https://twitter.com/thevegaslawyers
https://www.youtube.com/channel/UCf4Jy-kxJMh5ky9jRoE-nzw?reload=9
https://www.linkedin.com/company/thevegaslawyers
https://www.instagram.com/thevegaslawyers/
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803e948893f29aa&attid=0.1&disp=attd&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803e948893f29aa&attid=0.2&disp=attd&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803e948893f29aa&attid=0.3&disp=attd&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803ecd8c5440816&attid=0.1&disp=attd&realattid=f_l25a4kr40&safe=1&zw
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Burns R 18 NOE denying PWHC.pdf
573K

Robert Rose <robert.roseinvegas@gmail.com> Mon, Apr 18, 2022 at 3:51 PM
To: Arelice Parra <Arelice@thevegaslawyers.com>

[Quoted text hidden]

2 attachments

burns letters from kaczmarek.pdf
8403K

Burns R 18 NOE denying PWHC.pdf
573K

Arelice Parra <Arelice@thevegaslawyers.com> Mon, Apr 18, 2022 at 3:54 PM
To: Robert Rose <robert.roseinvegas@gmail.com>

[Quoted text hidden]

Fwd_ Alisha Burns case no 03C191253.pdf
8848K

Jones, Michelle <JonesM@clarkcountycourts.us> Mon, Apr 18, 2022 at 5:09 PM
To: "robert.roseinvegas@gmail.com" <robert.roseinvegas@gmail.com>
Cc: "Castaneda, Elva" <Dept10LC@clarkcountycourts.us>, "Berkshire, Teri" <berkshiret@clarkcountycourts.us>, "Driver,
Tess" <DriverT@clarkcountycourts.us>, "Boyle, Shelley" <boyles@clarkcountycourts.us>, "Goodwin, Tondalaya"
<GoodwinT@clarkcountycourts.us>

Mr. Rose,

 

Please contact the District Court Evidence Vault to obtain copies of the exhibits.    The evidence vault can be reached at (702)671-
0797.

 

Thanks

From: Driver, Tess 
Sent: Monday, April 18, 2022 4:17 PM
To: Jones, Michelle; Boyle, Shelley; Goodwin, Tondalaya
Cc: Castaneda, Elva; Berkshire, Teri
Subject: FW: Alisha Burns case no 03C191253

 

Ladies,

https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803ecd8c5440816&attid=0.2&disp=attd&realattid=f_l25a6gfa1&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803edf8ed6c7b50&attid=0.1&disp=attd&realattid=f_l25a4kr40&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803edf8ed6c7b50&attid=0.2&disp=attd&realattid=f_l25a6gfa1&safe=1&zw
https://mail.google.com/mail/u/0/?ui=2&ik=dd56f94c9f&view=att&th=1803ee2e150193d3&attid=0.1&disp=attd&safe=1&zw
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Please see the e-mail below from Mr. Abbatangelo’s assistant.  As Teri is out all week, is there someone else
who can assist with this?

 

Thanks very much.

 

Tess Driver

Judicial Executive Assistant to the

Honorable Tierra Jones

District Court Dept. 10

(702) 671-4385 - phone

(702) 671-4384 – fax

drivert@clarkcountycourts.us

 

From: Castaneda, Elva 
Sent: Monday, April 18, 2022 3:40 PM
To: Berkshire, Teri
Cc: Driver, Tess
Subject: FW: Alisha Burns case no 03C191253

 

Hi Teri,

 

Could you provide the attorneys with the requested exhibits below? They will be using them for their appeal.

 

Thank you,

 

Elva Castañeda

Law Clerk to the Honorable Tierra Jones

Department X, Eighth Judicial District Court

Ph: (702) 671-4389

mailto:drivert@clarkcountycourts.us
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Email: dept10lc@clarkcountycourts.us

 

From: Robert Rose [mailto:robert.roseinvegas@gmail.com] 
Sent: Monday, April 18, 2022 3:32 PM
To: Castaneda, Elva; Christopher Hamner; Tony Abbatangelo; Arelice Parra
Subject: Fwd: Alisha Burns case no 03C191253

 

[NOTICE:  This message originated outside of Eighth Judicial District Court -- DO NOT 
CLICK on links or open attachments unless you are sure the content is safe.]
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