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APPLICATION FOR APPOINTMENT FOR POST CONVICTION RELIEF 

NOTICE OF MOTION 

TO: STEVE WOLFSON, ESQ. Attorney for Plaintiff, the State of Nevada: 

PLEASE TAKE NOTICE that the undersigned will bring this motion before this Honorable 

Court on the __th day of April, 2019, at the hour of ___A.M., or as soon thereafter as counsel 

may be heard. 

/s/ Tony L. Abbatangelo, Esq 
TONY L. ABBATANGELO, ESQ. 
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     COMES NOW, ALISHA BURNS, by and through her attorney, TONY L. 

ABBATANGELO, ESQ., and hereby submits her Application for Appointment of Counsel for 

Post-Conviction Relief.  This motion is based on the Facts, Pleadings, Exhibits, Points and 

Authorities, and argument, if any, at time of said motion.  

     Dated this 29th   day of March, 2019 

/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel: (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com   
Attorney for Defendant/Petitioner 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS 

        This case cries out for post-conviction relief, including newly obtained evidence, and 

knowing what is now known about victims of sex trafficking. The genesis of this case occurred 

when Mr. Burns was 15 years old. As the letter to Dan Silverstein, Esq., (head of the conviction 

integrity unit) states, Ms. Burns had been a runaway from 36 foster homes in Ohio and took up 

with a sexual predator/sex trafficker, ex-felon, Steve Kaczmarek, who was 32 years old at the 

time. See Exh A, letter to Dan Silverstein, Esq.  

         While in Las Vegas, Kaczmarek convinced Alisha to be involved in a robbery, for which 

her involvement was minimal.  This robbery occurred on September 25, 2002.   Items taken in 

the robbery were pawned. See Exh A, Exh B, timeline, Exh C, pawn tickets.   There is evidence 

that the scene of the robbery was wiped clean.  The relevance of this fact will be addressed later. 

        On September 27, 2002, the body was found. Exh B, timeline, Exh D. Mr. Riddle, 

maintenance man of the premises, explained when first attempted to gain access into the unit, the 
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door was chain locked from the inside, and the air conditioner was off.  Exh D, p 4.  This fact 

reflects that people had been inside the unit subsequent to September 25, 2002, the documented 

date of the robbery. Mr. Riddle returns a short time later; the chain lock had been removed, and 

he was able to gain access into the unit.  This is when he discovered the decent. Police were 

called and investigated the scene. The police dusted the area and found fingerprints, none of 

which matched Alisha’s or Kaczmarek’s. This corroborates and reinforces other people entered 

the room after Alicia and Kaczmarek left.   

         The Clark County Medical examiner fixes the date of death to be September 27, 2002. 

Suddenly, when Kaczmarek is charged with the murder/robbery, the date of the robbery becomes 

September 27, 2002, two days  after the items were pawned, presumably to match the ME’s 

fixing the date of death to   September 27, 2002. See Exh E, Kaczmarek Information.  This is in 

irreconcilable contrast with the September 25, 2002, pawn ticket, Exh C.  It is important to note 

that Alisha was not originally charged with Murder and Robbery, only Kaczmarek, Exh E 

         The circumstances which led to Alisha’s plea are highly suspect, if not actually outrageous. 

Ms. Burns was originally brought to Nevada as a state’s witness and victim.  The first charges 

against Kaczmarek were Kidnapping, Statutory Sexual Seduction, Possession of Forged 

Instrument, and Possession of a Stolen Vehicle. Alisha was ordered to be transported to Clark 

County from Ohio, with the assurances that she would not be prosecuted. See Exh F, Kaczmarek 

Complaint, Request, and Order.  

          There was a hearing in Justice Court on November 26, 2002, wherein, among other topics 

Alisha’s current status as a witness was discussed. Exh G. For Kaczmarek, this was a death 

penalty case, Exh G, p 2. Alisha was to be a witness in the kidnapping case, and would be a 

potential witness in the murder case, Exh G pp 3-4. After this hearing, Kaczmarek sent a flurry 
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of letters to Alisha, asking her to submit a confession to the murder case. This would help his 

case, and  since she was a juvenile, nothing serious would happen to her.  Kaczmarek promised   

her that they would be together forever. (The location of these letters will be addressed 

subsequently.)  Kaczmarek manipulated this sex-trafficking-victim-defendant into giving a false 

confession to the detective. She was then charged with Murder on December 5, 2002.Exh H, 

docket sheet, Complaint and Reservation to Seek Death Penalty. It is important to note that 

studies show that 42% of juvenile confessions are false. Exh I.      

          On April 1, 2003, Ms. Burns was wavering on whether or not to plead Exh J, waiver of 

preliminary hearing.  Shortly thereafter, on April 16, 2003, a rare, if not unprecedented order was 

signed allowing a contact visit between the two co-defendants was filed. Exh K.   

           There is new evidence. Dr. Tom Bennett, MD, a forensic pathologist and Medical 

Examiner, recently reviewed the discovery provided, and submits his expert opinion that the 

murder did not happen on the true date of the robbery, September 25, 2002. Exh L.  Dr.  

Bennett’s findings are to a reasonable degree of medical certainty.   

      Ms. Burns filed a pro se Petition for Habeas Corpus on November 21, 2003. Exh M.  The 

late Marvin Longabaugh, who passed away on March 4, 2017, was appointed.  Alisha never met 

Mr. Longabaugh, only an assistant/investigator working for him. Alisha gave the above 

referenced Kaczmarek letters to this person.  It is believed that Mr.  Longabaugh received the 

Kaczmarek letters references above.  A review of the minutes in this case show that this Petition 

has not been decided.  

     The instant case presents substantial Federal and State constitutional issues, including but not 

limited to a host of ineffective assistance counsel claims. There also exists a fundamental 

miscarriage of justice. There are also constitutional issue regarding her illegal confinement, and 
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whether the statement she sent to the Detective, while spending months in adult solitary 

confinement, are the fruits of the poisonous tree.  

        It should be noted that Kaczmarek was originally sentenced to death; after an amended 

Petition for Habeas was filed, but before it was decided, the State and Kaczmarek resolved the 

Petition by an amended plea bargain to life without parole, thus taking off the death penalty.  The 

disposition of Kaczmarek’s writ is strong circumstantial proof that there were multiple 

constitutional violations which occurred in Alisha’s case, on both a State and Federal level. 

Undersigned is intimately familiar with the issues in this case, he has been working on this 

matter for over a year, and has done extensive research, extensive reviews, and has personally 

visited Alisha on multiple occasions.    The scope of undersigned’s representation did not include 

judicial proceedings.  Based on the fact that the Petition has not yet been decided, and based on 

new evidence, Petitioner is entitled to appointed counsel, and requests to be appointed. 

ARGUMENT 

CONTINUITY OF COUNSEL SHOULD BE AFFORDED THE PETITIONER 

      In People v. Gzikowski, 32 Cal 3d 580 (1982), at 589, the court in reversing a case where the 

defendant was deprived counsel of his choice, stated that “Reversal is automatic, however, when 

a defendant has been deprived of his right to defend with counsel of his choice.” The right of a 

criminal defendant to counsel and to present a defense are among the most sacred and sensitive 

of our constitutional rights. Magee v. Superior Court (1973) 8 Cal.3d 949, 954, 106 Cal.Rptr. 

647, 506 P.2d 1023. “While we have recognized competing values of substantial importance to 

trial courts, including the speedy determination of criminal charges, the state should keep to a 

“necessary minimum its interference with the individual's desire to defend himself in whatever 

manner he deems best, using any legitimate means within his resources”(People v. Crovedi 

(1966) 65 Cal.2d 199, 208, 53 Cal.Rptr. 284, 417 P.2d 868 (hereafter Crovedi ). A criminal 

defendant's right to decide how to defend himself should be respected unless it will result in 
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“significant prejudice” to the defendant or in a “disruption of the orderly processes of justice 

unreasonable under the circumstances of the particular case.” (Ibid.) In other words, we demand 

of trial courts a “resourceful diligence directed toward the protection of [the right to counsel] to 

the fullest extent consistent with effective judicial administration.” Id. at p. 209, 53 Cal.Rptr. 

284, 417 P.2d 868. People v. Ortiz, 800 P.2d 547, 552 (Cal. 1990) 

      As also stated in Crovedi, at  206  “Further, the right to counsel of one’s choice furthers the 

dual goals of due process: (1) ensuring the possibility that an innocent person will not be 

punished; and (2) protecting the ideal of human individuality by affirming the state’s duty to 

refrain from unreasonable interference with a defendant’s desire to defend himself in whatever 

manner he deems best. People v. Crovedi, 65 Cal. 2d 199, (1966) at 206.      

       In Fuller v. Warren Dieslin, Superintendent of Buena Vista Correctional Facility, et al, 868 

F 2d 604, (1989), The United States Court of Appeals for the Third Circuit granted a writ of 

habeas corpus to appellee prisoner. In that case, the prisoner, who had in-state counsel, moved 

for the admission pro hac vice of two out-of-state lawyers who were prepared to try the case. 

Without a hearing or making particularized findings, the state trial court denied appellee’s 

request, reasoning that local counsel was competent and that unacceptable trial delay was likely. 

There, the out of state counsel, was ready to try the case, and the Court found that the state trial 

court failed to make record-supported findings that balanced appellee’s right to counsel with the 

demands of the administration of justice. Here, counsel is firmly entrenched with the facts of  the 

case, and any new appointment of counsel will only serve to delay , since new counsel will have 

to invest substantial time getting up to speed.  It is worth noting that the Public Defender is 

conflicted, and could not be appointed.  

      Undersigned does not believe that the State would object, particularly given the cadence and 

rapport that has evolved and emerged between counsel for the respective parties. California 

courts have emphasized that the state should keep to a necessary minimum its interference with 

the individual’s desire to defend himself in whatever manner he deems best, using any legitimate 

means with his resources-and that can constitutionally be forced to yield only when it will result 
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in . . . a disruption of the orderly process of justice unreasonable under the circumstances of the 

particular case. Crovedi, supra.  

      Denial of continuity of counsel   could be construed as removal of counsel. Tennessee has 

followed the California standards. In State v. Huskey, 82 S.W. 3d 297 (2000), the trial court was 

reversed for removing defendant’s counsel because it considered counsel’s approach to litigation 

an abuse of the legal system. There is not any allegation of this type in the instant case. In 

Huskey, the Court of Appeals was reluctant for any court to place limits on a attorney’s ability to 

conduct his or her case within the bounds of the obligation to represent the client zealously. In 

Huskey, the trial court improperly chose the most “drastic” option available. Removal of counsel 

should only have occurred when no other options existed. Disqualifying an attorney was the 

most drastic option, and therefore, the trial court erred. Though the state in Huskey argued that 

California had adopted a broader standard than other jurisdictions that have considered the 

involuntary removal of counsel, the Court stated otherwise. The Court stated that “based on our 

review of relevant cases, however, we are not convinced that this is the case. California decisions 

continue to reflect that the trial court’s discretion to remove counsel absent the consent of the 

defendant and his counsel is “severely limited,” and that “courts should seek an 

accommodation reasonable under the facts of the particular case.”  People v. Lucev, 188 Cal. 

App. 3d 551(1986). Decisions of the California courts as well as those of other jurisdictions 

similarly illustrate the balancing of interests that a trial court must undertake when determine 

whether the removal of counsel is justified under the circumstances of a particular case to the end 

that “a reasonable accommodation of seemingly conflicting values shall thereby be achieve. 

Crovedi, 417 P 2d at 874.” 

    Counsel is molecularly familiar with the facts and appellate issues.  As held in Huskey, supra, 

“A trial court has a broad range of options available to insure that its proceedings are fair 

both in appearance and in fact. Disqualifying an attorney is the most drastic. It invariably 

causes delay, increases costs, and deprives parties of counsel of their choice. Court should, 

therefore, disquality counsel with considerable reluctance and only when no other practical 

alternative exists.” 
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The Court in Huskey also stated that in cases involving the life or liberty of citizens, this 

discretion entrusted to the courts should be “carefully and cautiously exercised,; and where an 

appellate court can see that the rights of a party many have been jeopardized by an improper 

exercise of this judicial discretion, it will not hesitate to reverse for that cause.” 

   Huskey also explained more the wisdom of restricting a Court’s unfettered ability to remove 

counsel by stating, “ The constitutional guarantee of the defendant’s right to counsel requires that 

his advocate, whether retained or appointed, be free in all cases of the threat that he may be 

summarily relieved as incompetent by the very trial judge he is duty-bound to attempt to 

convince the rightness of his client’s cause. The recognition of such an authority would involve 

the surrender of a substantial amount of the independence of the bar, and, in many instances 

would deprive litigants of a fair hearing.  When removal is permitted at all, it requires objective 

evidence of counsel’s physical incapacity to continue or serious misconduct by counsel which 

cannot be addressed through other measures.”    

    The Supreme Court of Alaska has spoken to the right to CONTINUE with one’s chosen 

counsel, stating that this is “not mere constitutional formalism” McKinnon v. State, 526 P. 2d 18, 

22 (1974). The Court further stated that once a defendant has counsel, the trial judge may not, 

consistent with the Alaska and United States constitutions, rend that relationship by dismissing 

the original attorney and then thrusting unfamiliar and unwelcome counsel upon the defendant. 

The attorney-client relationship, once established, is inviolate, and may not be severed or 

otherwise intruded upon. Mckinnon, supra, at 22, citing Smith v. Superior Court of Los Angeles 

County, 68 Cal. 2d 547, (1968), 440 P. 2d at 75.  

      “Once counsel has been chosen, whether by the court or the accused, the accused is entitled 

to the assistance of THAT (emphasis added) counsel at trial.”  English v. State, 8 Md. App. 330 

(1969).   

      Finally, dealing with the issue of a defendant’s right to continuation of counsel, the Court in 

Smith, supra, 440 P 2d 65 stated, that in the face of a defendant’s attempt, not to ESTABLISH OR 

CHANGE , but to PRESERVE  the relationship with (her) counsel, any attempt to distinguish 

between appointed and retained counsel was MEANINGLESS.   Although we are dealing here 
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with retained vs. appointed counsel, the reasoning is the same. The court stated in Smith: “We 

must consider whether a court-appointed counsel may be dismissed, over the defendant’s 

objection, in circumstances in which a retained counsel could not be removed. A superficial 

response is that the defendant does not pay his fee, and hence, has no ground to complain as long 

as the attorney currently handling his case is competent. But the attorney-client relations ship is 

not that elementary; it involves not just the casual assistance of a member of the bar, but an 

intimate process of consultation and planning which culminates in a state of trust and confidence 

between the client and his attorney. This is particularly essential, of course, when the attorney is 

defending the client’s life or liberty. Furthermore, the relationship is independent of the source of 

compensation, for an attorney’s responsibility is to the person he has undertaken to represent 

rather than to the individual or agency which pays for the service.  It follows that once counsel is 

appointed to represent an indigent defendant, whether it be the public defender or a volunteer 

private attorney, the parties enter into an attorney-client relationship which is no less inviolable 

than if counsel had been retained. To hold otherwise would be to subject that relationship to an 

unwarranted and invidious discrimination arising merely from the poverty of the accused.” 

        Other jurisdictions have likewise spoken to the limited power of a court to remove counsel, 

In Eric Omar Hercules, v. The Honorable William Harmon, 864 S.W. 2d 752 (1993), the Court 

of Appeals, Fourteenth District, Houston, Texas, conditionally granted relief to the Petitioner, to 

compel the trial court to vacate its order terminating his counsel, holding that the attorney-client 

relationship, once established, required the protection of law and the trial court should not, 

absent a showing of actual or potential conflict, sever that relationship. The Court found the trial 

court denied appellant’s motion to continue counsel’s appoint without a “principled reason” to 

justify the denial. The Court in that case urged the trial court to vacate its order terminating the 

appointment of relator’s counsel and stated that the writ would issue if the trial court failed to 

comply.  

     Here, counsel was retained for a limited but important purpose.  The same principles, 

however should apply, the relief sought clearly weighs in Alisha’s  favor, and there is no reason 

why the undersigned should not continue as counsel, rather than be removed.     
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THERE ARE SUBSTANTIAL AND COMPLEX ISSUES WHICH NEED TO BE FULLY 
AND FAIRLY ADDRESSED AND DEVELOPED, SUCH THAT THIS PETITION CANNOT 

BE SUMMARILY DISMISSED 
 
    Petitioner submits that there is not a time bar in this case; since there has not been a ruling, it 

should not be summarily denied.  For the mere sake of argument, if where a petition is 

procedurally barred and the petitioner cannot demonstrate good cause, the district court may 

nevertheless reach the merits of any constitutional claims if the petitioner demonstrates that 

failure to consider those constitutional claims would result in a fundamental miscarriage of 

justice. Pellegrini, v. State, 117 Nev.860, 887, 34 P.3d 519, 537 (2001). A fundamental 

miscarriage of justice requires “a colorable showing” that the petitioner “is actually innocent of 

the crime or is ineligible for the death penalty.” Id. This generally requires the petitioner to 

present new evidence of his innocence. House v. Bell, 547 U.S. 518, 536–37, 126 S.Ct. 2064, 

165 L.Ed.2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct. 851, 130 L.Ed.2d 808 

(1995).   

      Again, for mere argument that there exists a procedural bar, a habeas petitioner may 

overcome these bars and secure review of the merits of defaulted claims by showing that the 

failure to consider the petition on its merits would amount to a fundamental miscarriage of 

justice.  Schlup v. Delo, 513 U.S. 298, 314–15, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995); Mitchell 

v. State, 122 Nev. 1269, 1274, 149 P.3d 33, 36 (2006); Pellegrini v. State, 117 Nev. 860, 887, 34 

P.3d 519, 537 (2001). This standard is met when the “petitioner makes a colorable showing he 

is actually innocent of the crime.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537. This means that 

“the petitioner must show that it is more likely than not that no reasonable juror would have 

convicted him in the light of the new evidence.” Schlup, 513 U.S. at 327, 115 S.Ct. 851. “[A] 

petition supported by a convincing Schlup gateway showing ‘raises[s] sufficient doubt about [the 
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petitioner's] guilt to undermine confidence in the result of the trial without the assurance that that 

was untainted by constitutional error’; hence, ‘a review of the merits of the constitutional claims' 

is justified.” House v. Bell, 547 U.S. 518, 537, 126 S.Ct. 2064, 165 L.Ed.2d 1 (2006) 

(quoting Schlup, 513 U.S. at 317, 115 S.Ct. 851).2 Berry v. State, 363 P.3d 1148, 1154 (Nev. 

2015).  It is highly unlikely that Ms. Burns, (not simply more likely than not) that no reasonable 

juror would have convicted her. She is entitled to new counsel,  and undersigned asks that he be 

appointed. 

DISCOVERY MUST BE CONDUCTED 

  Dr. Bennett’s report constitutes new evidence. Additionally, after the September 25, 2002 

incident, the premises were wipe clean; on September 27, 2002, the premises were disheveled, 

and prints, which did not match the Petitioner, were found. It is highly possible that these prints 

may now be able to be matched. The State may want to take Dr. Bennett’s deposition. The 

Petitioner intends to call him at an evidentiary hearing. Other depositions need to be taken, 

including but not limited to prior counsel.  Representatives or PMK’s from the Clark County 

Medical Examiner’s Office needs to be deposed on some level. A fingerprint expert needs to be 

retained.  Clearly, Petitioner is entitled to appointment of counsel; she is incarcerated at the 

Florence McClure Women’s Prison, and the issues are complex and   require discovery. Pursuant 

to NRS 34.750, the district court may appoint counsel to aid indigent petitioners. The court may 

consider: the severity of the consequences, whether the issues presented are difficult, whether 

the petitioner is unable to comprehend the proceedings, or whether counsel is necessary to 

proceed with discovery, pursuant to Nev. Rev. Stat. Ann. § 34.750 (1).1    

                            

1 1.  A petition may allege that the petitioner is unable to pay the costs of the proceedings or to 
employ counsel. If the court is satisfied that the allegation of indigency is true and the petition is 
not dismissed summarily, the court may appoint counsel to represent the petitioner. In making 
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           Petitioner has the utmost respect for this Honorable Court, and believes that this Court 

will afford her all of her statutory and constitutional rights in this case. 

CONCLUSION 

  WHEREFORE, Petitioner prays as follows: 

1. That undersigned be appointed in the case, 

2. That discovery be commenced, 

3. That an evidentiary hearing be conducted, 

4. That after said hearing this Petition be in all things granted, and, 

5. For any further relief that is fair and just in the premises. 

Dated this 29th day of March, 2019 

/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel:  (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com  
Attorney for Defendant/Petitioner 
  

  

 

 

 

 

 

                                                                                        

its determination, the court may consider, among other things, the severity of the consequences 
facing the petitioner and whether: 
(a) The issues presented are difficult; 
(b) The petitioner is unable to comprehend the proceedings; or 
(c) Counsel is necessary to proceed with discovery. Nev. Rev. Stat. Ann. § 34.750.  
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CERTIFICATE OF SERVICE 

  A copy of this Application for Appointment for Post Conviction Relief was electronically 

served on all parties of record this 29th  day of March, 2019. 

 
  

/s/Tony L. Abbatangelo, Esq 
                                                    Tony L. Abbatangelo, Esq. 
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EXHIBIT	A	

Case Number: 03C191253

Electronically Filed
3/29/2019 5:06 PM
Steven D. Grierson
CLERK OF THE COURT
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Law Offices  
Of  

TONY L. ABBATANGELO, ESQ.  
Attorney at Law 

 
4560 S. Decatur, Suite 300 Las Vegas, Nevada 89103 

 
Office: (702) 604=9307                                                        Fax:  (702) 366-1940 

Email: tony@tonyabbatangelo.com  
 

October 16, 2018 
 
SENT VIA EMAIL 
Dan Silverstein, Esq.  
District Attorney’s Office  
Conviction Integrity Unit 
 silverda@co.clark.nv.us  
 
In re: Alisha Burns, 
Dear Mr. Silverstein, Esq.  

  I am writing you this correspondence requesting your unit to review the conviction of 

Alisha Burns, case number, 03C191253. As you will clearly see, she is factually and 

actually innocent.   

     The case involves a murder which occurred September 27, 2002. Alisha Burns was 15 

years old at the time of the event.  She was a runaway involved in the foster care system 

in the state of Ohio. Codefendant, Steve Kaczmarek was 32 years old at the time of the 

offense.  

        Alisha and Steve were in a criminal and exploitive sexual relationship.  The age 

difference is of significance. Alisha was a runaway from Ohio, having been placed in 36 

different homes. Mr. Kaczmarek was able to kidnap her, promising this 15-year old a 

stable life, to which she had never experienced at the age of 15. 
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        The physical evidence supports our position Miss Burns is not guilty of the crime to 

which she plead, 2nd° murder.  The common fatal flaw that exists with all of the murder 

pleadings, is that the pleadings date the robbery on September 27, 2002 in order to fix the 

date of the murder on September 27, 2002. THE ROBBERY WAS ON SEPTEMBER 25, 

2002, THERE WAS DOCUMENTED AND CHRONICLED ACTIVITY INSIDE THE 

DECEASED’S PREMISES ON THE 27TH DAY OF SEPTEMBER. 2002, AS WELL AS 

DOCUMENTED AND CHRONICILED EVIDENCE THAT THE ROBBERY 

OCCURRED ON THE 25TH DAY OF SEPTEMBER 2002.  KACZMAREK’S 

STATEMENT, AS WELL AS THE NOTICE TO SEEK THE DEATH PENALTY 

STATE THAT THE ITEMS WERE PAWNED AFTER THE MURDER.  THE ITEMS 

WERE PAWNED ON SEPTEMBER 25, 2002, HAD THE MURDER OCCURRED ON 

SEPTEMBER 25, 2002, THERE WOULD HAVE BEEN SUBSTANTIAL STENCH 

AND DECOMPOSITION.   SEE REPORT OF DR. TOM BENNETT, MD, 

ATTACHED,  

    The murder was not committed by these individuals on September 25, 2002. The fact 

that Mr. Villarreal was alive after the robbery was never disclosed prior to any 

statements, and it is clear that this 15-year-old did not comprehend the discovery, 

assuming that it was explained to her at all.  

 

    The facts chronicled in the submitted Bate numbered exhibits were numbered by Miss 

Burns. The documents are selectively presented ease and efficiency. The entire file can 

be produced upon your request. Miss Burns has dedicatedly and consistently pursued her 

innocence 
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 BURNS IS A SEX TRAFFICKING VICTIM 

 

    Miss Burns and Mr. Kaczmarek came to Las Vegas in September 2002. Originally Mr. 

Kaczmarek was charged with kidnapping a minor, on October 11, 2002, the minor being 

Ms. Burns. This is an important fact, that Miss Burns was the victim of sex 

trafficking.  See original charges. She was transported to Nevada while in custody.  See 

Application for Attendance of Witness.   The document states Miss Burns would be given 

protection from prosecution in connection with any matters which arose before entrance 

to the State of Nevada pursuant to the subpoena, See application for attendance. This was 

done by the Clark County District Attorney’s office in order to persuade Ohio to allow 

the transportation of Miss Burns to Nevada. This agreement was breached due to her 

being charged with Murder.  In this order, the state made a promise that she would travel 

free from prosecution of any offenses committed prior to her coming to Las Vegas. 

Clearly, this promise was breached; she was “yoyoed,” send back to Ohio, only to be 

brought back.   

       As a predicate to requesting that she be brought back to Las Vegas, Mr. Kaczmarek 

gave a recorded statement of October 11, 2002, admitting to what he did with this 

juvenile; at no time during this interview was he questioned about the murder case. The 

statement regarding the murder was given on October 29, 2012. The state was so moved 

by his conduct that they went to great lengths to have this 15-yeard old returned to Las 

Vegas.  Note that in the murder charges, he was charged with use of a minor, Ms. Burns. 

See District Court Information. 

BURNS R  0045



 4 

 

CONFESSION BY BURNS 

      There is NO physical evidence to link her to the September 27, 2002 murder. The 

District Attorney may cite the reason for Miss Burns negotiations was due to her 

confession. Our position is this is a false confession for a number of reasons.  

 

   The statement given by Miss Burns conflicts with the physical evidence in the 

case.  She was 15 years old at the time, and never reviewed the discovery, which plainly 

showed activity at the deceased’s residence two days after her participation, two days 

after the items were pawned. . By not being informed of this critical fact, namely the 

substantial activity two days after the robbery which demonstrates that she was alive on 

September 25-26, any admission was based on the erroneous premise that the murder 

occurred on the day of the pawning.   Unless she maintained a calendar, or had 

thoroughly reviewed the discovery, it is reasonable   to assume that there were no 

intervening actions which occurred two days after the robbery.  This was wrong.  

        You will not that a “Tommy” was present on September 25, 2002. It is a reasonable 

construct that he could have gone back to Mr. Villarreal’s, or told people about it. 

Michael Henderson’s statement to the police is highly suggestive of there being other 

persons involved in the murder of September 27, 2002.  

       The coroner was not informed about two incidents when it did the autopsy report; 

likewise, neither was Kaczmarek informed about a separate incident two days after he 

robbed and pawned. The date of death was September 27, 2002, per the coroner’s report. 

Dr. Bennett agrees with this date.  

      Ms. Burns could not be expected to comprehend the discovery at the age of 15. 

Further, there was undue influence used upon Miss Burns to obtain her confession.  We 
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have attached an article from the American Bar Association stating that 42% of all 

juvenile confessions between 1989 and 2012 are false. In this tragic case, Mr. Kaczmarek 

was writing her, telling her what to say, and promising that they would be together 

forever.  

 

         Miss Burns was manipulated by Mr. Kaczmarek in hopes of him receiving a lighter 

sentence.  The stakes were high for Mr. Kaczmarek to get her to help him; the State had 

filed a notice to seek the death penalty, and the charges involved the use of a minor. (The 

issue is not whether it helped him, the issue is that he believed that it would.). Ms. Burns 

waived her preliminary hearing on April 2, 2003; her attorney stated in open court that 

Ms. Burns was wavering as to whether to plea. In order to secure her plea, Kaczmarek 

was allowed a contact visit, and was able to write letters to her, telling her what to say, in 

the hopes that he would get a lighter sentence.  On April 16, 2003, an extremely rear 

contact visit was arranged for Ms. Burns and Mr. Kaczmarek to meet in the jail. The 

District Court order was signed by Ms. Burns’s attorney, Phil Kohn, the prosecutor, Gary 

Guymon, Esq., and District Court Judge Hon. John McGroarty.  During this visit, Mr. 

Kaczmarek closed the deal, so to speak, and she plead seven days after the Order for 

Contact Visit was signed.  

       Other factors to reflect her confession was false she had been placed in isolation due 

to her age and not being intermixed with the general population of adults. Miss Burns 

was in solitary confinement from October 2002-June, 2003. During this stretch, letters 

were being sent to Mr. Kaczmarek to Ms. Burns, manipulating her, telling her what to 

say, making promises that they would be together.   Another inmate at the time, Bridget 

Pascua, saw these letters. Currently Miss Pascua is incarcerated at Florence McClure 

Correctional Facility, and is easy to contact. These letters should be in the possession of 
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the District Attorney’s Office, they are highly relevant and material  

 

PHYSICAL EVIDENCE 

 

 

  The physical evidence supports Miss Burns’s innocence. According to the discovery, 

the only contact my client had with the deceased was on September 25, 2002. The 

defense will concede Miss Burns and Mr. Kaczmarek did participate in a robbery of the 

victim. However, they did not kill the deceased. On September 25, 2002,  items taken 

from victim were pawned. See pawn ticket.  Mr. Kaczmarek stated in his police interview 

the entire apartment was wiped clean and organized. See statement page 36/173. Mr. 

Kaczmarek acknowledges pawning the merchandise after the robbery. This fixes the 

interaction between Ms. Burns two days before Mr. Villarreal was asphyxiated to death. 

Note that the pawn tickets were for September 25, 2002.  Mr. Kaczmarek states on page 

35/172   of his interview he did pawn a VCR and gold chain. He also stated that the area 

was wiped clean, p 35/172. Fast forward to September 27, 2002, and the area is rife with 

evidence, notably fingerprint evidence. . Latent print report, p 3-849 shows negative 

latent fingerprints for Alisha Burns. Lastly, note that at the beginning of Mr. 

Kaczmarek’s statement the Detective states that they are talking about a murder that took 

place on the 27th day of September 2002. See Statement p 2/139. 

      Mr. Cruz, an employee of the pawnshop, was interviewed by the police. He admitted 

recognizing Mr. Kaczmarek. He denied seeing or recognizing Miss Burns. The police 

asked Mr. Cruz three times about Miss Burns. All three times Mr. Cruz denied seeing her 

with Mr. Kaczmarek, this demonstrates a rush to accuse.  

          The Las Vegas Metropolitan Police Department Detectives never informed Mr. 
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Kaczmarek there was proof the victim was alive two days later, September 27, 2002.  The 

information states the robbery occurred September 25, 2002. The Information of Stephan 

Kaczmarek states September 27 2002, this date is a manipulated date in order to 

conveniently reconcile with the date of the murder. A forensic medical examiner, Dr. 

Thomas Bennett, MD, reviewed the case, and concludes that the murder could not have 

occurred on September 25, 2002, thus clearing Ms. Burs. I attach Dr. Thomas Bennett’s 

report, in which he explains that there would be observable and detectable decomposition 

and stench had the murder occurred on September 25, 2002.  Even Mr. Kaczmarek stated 

that there was no intent to kill Mr. Villarreal. 

 

 

SCENE OF CRIME 

 

 

    The Defense contends that Mr. Villarreal was killed in a twenty (20) minute-two (2) 

hour window of time on September 27, 2002. See preliminary hearing, transcript, P 12.  

This is the day the body was found. This is two days after the pawning of stolen 

items.  The Coroner states the cause of death is asphyxiation. 

 

September 26, 2002, Mr. Riddle, a complex maintenance worker, received complaints the 

tenants were not able to have hot water. September 27 Mr. Riddle goes to Mr. Villarreal’s 

room at approximately 10 AM. Mr. Riddle attempts to open the door. However he is 

prevented from entry due to the chain being on the door.  The air conditioner is running. 

Approximately 20 minutes later the neighbor of Villarreal complains. This causes Mr. 

Riddle to return to Mr. Villarreal’s room.  Now the chain is not preventing entry into the 
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room, the air conditioner is off, and Mr. Riddle, in his own words, states “I figured he got 

up.” Note in the Investigative report, at p 7, that on September 27, 2002, the shower was 

now running, This is when Mr. Riddle finds Villarreal deceased.  Mr. Riddle also knows 

that the deceased had “hookers coming in.”   This ties in with Vicki Hayes, aka “Sadie,” a 

known prostitute, who frequently saw Mr. Villereal, who was 86’d from half the casinos 

in the downtown area.   

 

                                                    OTHER SUSPECTS 

 

   After receiving a call from Michael Henderson on October 8, 2002, On October 10, 

2002 (a day prior to Mr. Kaczmarek being arrested on the Kidnapping and related 

charges) detectives question Michael Henderson. He tells the police there is a woman 

outside a 7-Eleven, Tina Olsen a.k.a. Hobel. She is the girlfriend of Thomas Wilson. Tina 

tells the murder story to Michael Henderson. As stated earlier, Mr. Henderson called the 

police, and gave a statement. Note in Mr. Henderson’s statement that the Detective pens 

the murder on September 27, 2002, at p 2.  Note that, per Mr. Henderson, Tina was there, 

and a girl named Yolanda was present, statement, p. 3. Arthur Mickey is named by the 

Detective, p 7. Tina was describing an ID found around 9th Street, and told Michael 

Henderson “they didn’t know how close they came to arresting the right people because 

her and… Yolanda was tied to the crime.  Later in the statement Mr. Henderson relates 

that this person had been 86’d from half the casinos downtown for prostitution, illegal 

drugs, etc., at p 9, 

       On October 9, 2002, a day after Mr. Henderson’s call to the Detective, Tina Hobel is 

grilled. She is able to pass a polygraph. In Tina’s interview, she is told that she “can’t 

take drugs at all 24 hours before that. Statement, p 38/16.  
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          On November 12, 2002, Vicki Hayes, a close friend of the deceased, was 

interviewed She talks about a girl having a tennis bracelet of the deceased’s, p 7, how 

Trish supposedly found the bracelet in a dumpster, p 8. and how the FBI was looking for 

her, p 9. Finally, with respect to Ms. Hayes, she explains to the Detective that she 

avoided them because she was afraid she would be arrested on an “order out of being in 

the downtown area,” at p 10. 

      Mr. Wilson did not have his fingerprints in the criminal database as far as the defense 

is aware in 2002.  The defense is requesting Mr. Wilson’s fingerprints be compared to the 

fingerprints found at the scene of the crime. The area was wiped clean on the 25th, there 

are now fingerprints that can be re-run. Prints should be re-run through a National 

Database. This murder needs to be solved, really solved, not just on paper.  

       The defense request your office to obtain letters written between Miss Burns and Mr. 

Kaczmarek. This will show the power Mr. Kaczmarek held over her.  

 

      DAKA STATEMENT  

     Ms. Burns apparently spoke to Teresa Daka during her stint in solitary confinement. 

The documentation of this conversation is problematic. First, Ms. Burns’s oral statement 

to Officer Daka is predicated on the assumption that nothing else occurred in Mr. 

Villareal’s residence after September 25, 2002.  As you can see, there a serious time 

issues with Officer Daka’s recollection of the statements made by Ms. Burns to her. 

However, there is not real issue as to the events on September 25, 2002.    One must have 

to question why the date of the robbery was modified to September 27, 2002, especially 

when combined with the many leads that exist, and still exist. Additionally and 

paramount, scientific forensic evidence shows that the murder could not have happened 

on September 25, 2002. See Dr. Bennett’s report. 
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    In Daka’s recorded statement given on December 2, 2002, she states at p 9, that the 

incident report has more details because it was fresh on her mind.  Anything she stated in 

her recorded interview goes beyond the four corners of her report, and constitutes 

unreliable embellishment. I also point out Officer Daka states to the Detective that Alisha 

summoned her on November 27, 2002, but her report states that she was summoned on 

November 25, 2002. The report date is now three days later, per the December 1, 2002, 

report, on November 28, 2002. Daka’s mixed dates make the statement inherently 

unreliable, and more weight must be given to the written report, just as she told the 

detective.   

    I AM HERE AS TO REVISING  The physical evidence does not support the 

proposition that they robbed and murdered Mr. Villarreal the same day.  The physical 

evidence supports that he was alive on September 27, 2002 and died of asphyxiation on 

that date.  The lack of substantial decomposition, the lack of a stench, also establishes 

that she did not participate in a murder. She was a victim of sex trafficking and was 

manipulated by Kaczmarek into pleading to a murder that she did not commit. The State 

moved the date of the robbery two days after it actually occurred, and this fact was not 

grasped by Ms. Burns, who was not present at the September 27, 2002 murder. This is a 

grave injustice which needs to be rectified.  It is no wonder that Ms. Burns got into more 

trouble after she spent ten years, from 15 to 25 years  of age, after she was released from 

prison. Freeing her constitutes a fair and happy resolution for all, one that could serve as 

a poster child for your conviction integrity unit. Thanking you in advance for your 

prompt attention, I remain 

  Very truly yours, 

Tony L. Abbatangelo, Esq. 

 TONY L. ABBATANGELO, ESQ. 
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Law Offices  
Of  

TONY L. ABBATANGELO, ESQ.  
Attorney at Law 

 
4560 S. Decatur, Suite 300 Las Vegas, Nevada 89103 

 
Office: (702) 604=9307                                                        Fax:  (702) 366-1940 

Email: tony@tonyabbatangelo.com  
 

October 16, 2018 
 
SENT VIA EMAIL 
Dan Silverstein, Esq.  
District Attorney’s Office  
Conviction Integrity Unit 
 silverda@co.clark.nv.us  
 
In re: Alisha Burns, 
 

TIMELINE OF RELEVANT EVENTS 
 

1. Sept. 25, 2002, Incident at Pedro Villarreal, with Alisha, items are pawned that 
night, See Pawn Ticket 

2. Sept. 25, 2002, Kaczmarek and Alisha wipe area clean, per Kaczmarek statement 
of October 29, 2002. 

3. Sept. 26, 2002, call to maintenance about hot water loss, See Riddle Statement of 
Sept. 27, 2002 
 

4. Sept. 27, 2002, Riddle gives statement on Sept. 27, 2002 

a. Riddle finds the chain lock on, air conditioner running 
b. Riddle comes back, chain lock is off, air conditioning is of 
c. Riddle gives statement and talks about several prostitutes coming over on a 

regular basis. 
d. There is clearly activity in Mr. Villarreal’s residence 
e. Body is found, no stench, no decomposition, no forensic evidence to indicate 

that the murder occurred on September 25, 2002 
 

5. Coroner fixes date   of death as September 27, 2002, Report on October 7, 2002.  
 

6. October 8, 2002, Detective gets call from Michael Henderson 

7. October 9, 2002, extensive 37-page interrogation of Tina Hobel 

a. Is questioned about Sadie,  
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b. Was told by Tina that police were looking for Sadie, who tells Tina that “I’m 
gonna be a suspect,” at p 25, 

c. Discussion that a lot of prints found there, p 26, 
d. Tina agrees to take polygraph and subsequently passes 

 
8. October 10, 2002, Michael Henderson gives statement 

a. Yolanda is mentioned as being present at the murder, 
b. Told them that Tina has been 86’d from casinos, and Tina, another girl and a 

guy were involved, reputation for being involved in that 
c. Told detective at p 7, that Tina told him.  “they didn’t know how close they’d 

come to arresting the right people 
 

9. October 11, 2002, Kaczmarek arrested on kidnapping charges, etc., provides 
statement.  
 

10. October 14, 2002, Kaczmarek is booked for   KIDNAPPING, STATUTORY 
SEXUAL SEDUCTION, POSSESSION OF STOLEN VEHICLE, POSSESSION 
OF FORGED INSTRUMENT. No Murder charges filed as of yet.  Ms. Burns is a 
named victim, demonstrating that she is a victim of sex trafficking.  

11. October 14, 2002, Original charges filed on Kaczmarek KIDNAPPING, 
STATUTORY SEXUAL SEDUCTION, POSSESSION OF STOLEN VEHICLE, 
POSSESSION OF FORGED INSTRUMENT. No Murder charges filed as of yet. 

12. October 24, 2002, Abe Cruz gives statement to Detective, who is questioning 
about “a murder which occurred on or about September 27, 2002.” He identifies 
Kaczmarek.  He could not identify Ms. Burns. 
 

13. October 29, 2002, Kaczmarek is questioned about a murder that occurred on 
September 27, 2002, he states he pawned the items after the robbery, wiped area 
of prints, and did not want to kill him, thought he would come around, p 19. He 
tells police that Villarreal   was alive when a sock was put in his mouth, p 20.  
Kaczmarek is never told that he was describing the events on Sept 25, NOT Sept 
27, as he was led to believe that everything occurred on same day, he would have 
not known otherwise 
 

14. November 21-22, 2002, Request and Order for Ms. Burns to be transferred from 
Ohio to Clark County to be a witness against Kaczmarek on charges unrelated to 
murder.  This was pursuant to an agreement between   Ohio and Nevada that she 
would be granted protection from prosecution “ for any matters which arose 
before (her) entrance into said state pursuant to said Summons.” 
 

15. Ms. Burns brought to Las Vegas 
 

16. November 25, 2002, Teresa Daka allegedly summoned by client, conversation 
with Ms. Burns reported three days later, printed on December 1, 2002, states she 
is not sure how he died. 
  

17. November 26, 2002, Justice Court appearance of Kaczmarek, doesn’t know if 
there were will ever be another defendant, Burns will be a witness in the 
Kidnapping and Sexual Assault charges.    
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18. December 3, 2002, Daka gives recorded statement, states that “the youth 
summoned me on November 27, 2002. Ms. Burns describes the events at the 
robbery, Daka admits that her original statement is more detailed.  She states that 
she is not sure how he died. burn 
 

19. December 5, 2002, Murder Charges filed 
 

20. December 5, 2002, Arrest Warrant issued, Declaration states date of offense to be 
September 25, 2002, NOT September 27, 2002 
 

21. December 11, 2002, Kaczmarek charged by way of Amended Criminal Complaint 
with Burglary Second with Assistance of a Child, Robbery with Assistance of a 
Child, First Degree Kidnapping with Use of a Child, Murder with Assistance of 
Child, the robbery charges are shifted from September 25, 2002, to September 27, 
2002.  
 

22. December 18, 2002, Ms. Burns writes her statement under the direction of Steve 
Kaczmarek through letters. 
 

23. Ms. Burns returned to Ohio on December 20, 2002 
  
 

24. February 7, 2003, Ms. Burns is returned. 
25. February 9, 2003, client is served with death penalty notice, she is under 16 and 

could not receive the death penalty 
26. March 3, 2003, hearing for handwriting exemplars, missing from  the  motion is 

the fact that Mr. Villareal  was alive on Sept 27, 2002 
 

27. April 1, 2003, waiver of preliminary hearing.  Court is told that she is wavering 
on accepting the deal.  
 

28. April 16, 2003, Stipulation for Order for Contact Visit with Kaczmarek signed by 
District Court John McGroarty.  
 

29. A few days later, she meets with Kaczmarek, in a half hour conversation, he  tells 
her to take the  deal, how proud he was of her for writing the statement, that even 
it says 10-life, you will only do a percentage of the time, that they would be 
together when they both got out, that everything she was doing because they were 
going to be together, that he was the only person who ever loved her, only person 
who understood her.    
 

30. April 22, 2003, Ms. Burns enters plea 
 

31. June 3, 2002, Judgment of Conviction.  During the time that she was in both Ohio 
and Las Vegas, Kaczmarek was writing her letters telling her what to say, that this 
would help both of them, that she would save him, that she “was the only one who 
had the power to save us.” 
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Thomas L. Bennett, M.D.   
Forensic Medicine and Pathology 

Forensic Medicine and Pathology, PLLC 
6 Canyon View Drive, Sheridan, WY   82801-9008 

Office and cell phone: 406-855-5447           Fax: 307-655-5986      
 Email:   doctor4n6@gmail.com     Website:   www.forensics-tlb.com   

 
 
          October 2, 2018 
 
 
Tony L. Abbatangelo, Attorney at Law 
724 S. 9th Street 
Las Vegas, NV  89101 
 
 

RE:  F18-83,  State-NV v Alisha Burns   
 

Dear Mr. Abbatangelo:  
 
Thank you for the opportunity to work with you on the above case.  You asked me to review the 
materials regarding this event, and to offer what information and opinions I may have from my role as a 
physician and forensic pathologist.  I am board certified in anatomic pathology, clinical pathology and 
forensic pathology, and am active as a forensic consultant and forensic pathologist for Wyoming and 
Montana and adjacent states, working with our courts, families and Coroners in the investigation of the 
causes, manners and circumstances of injuries, deaths and other medical conditions.  I have performed 
well-over 12,000 forensic autopsies in my career, the majority involving non-natural deaths.  These have 
included investigating thousands of injuries, toxicology cases and trauma-associated deaths.   
 
I have received the following MATERIALS FOR REVIEW: 

1. Burns – Coroner’s and related reports; 
2. Kaczmarek DC - filed information; 
3. Burns - statement of Kaczmarek in re murder 
4. Burns - statement of Abe Cruz at pawn shop; 
5. Burns and Kaczmarek notice of intent to seek the death penalty; 

 
 
SUMMARY:    
 

Pedro Villarreal (58 yo Hispanic man, 67 inches and 189 pounds) was found dead in his apartment at 
~1200 on 9-27-02 by a maintenance worker who was checking on complaints the Uptown Motel 
room/apartment complex was without hot water.  He was found in a tub of running water, he clothed in 
white underwear, black jean pants, brown belt and white socks, a blood-stained/blood-soaked sock in his 
mouth and multicolored pillow case over his head.  His “hands appeared white in color and very 
wrinkled”.  The Medical Examiner was notified, and autopsy performed the next day.   
 
 

 
 
You indicated that you questioned whether the events could have happened on the 25th, based upon the 
findings at the scene and the autopsy, and requested I review materials and offer whatever opinions I 
could.  You indicated that there were color photos available, but they had not been released to you, and 
are not in the materials I was able to review at the time of this report. 
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EXAMINATION of his BODY: 
 

 

 
 
From the autopsy, which was started at 0900 the day after he was found dead, Dr. Gary Telgnhoff listed 
the following diagnoses, and concluded that Mr. Villarreal died of “asphyxia”, the manner of death 
“homicide”. 
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Many abrasions were described over his back and left arm, with no mention of bruising.  Bruises are 
described over his shoulders and his medial right arm. 
 
Internally, prominent vascular engorgement and congestion of the organs is described, the lungs 
weighing 1,480 grams combined.  No froth is described in the airways.  No microscopic studies are 
described/performed, and there is no mention of saving tissues for potential microscopic studies.  
Toxicology studies found his blood contained 0.13% ethanol, no other drugs found.   

Scleral and 
conjunctival 

hemorrhages, 
in background 
of exaggerated 

livor mortis  

¼ inch fine abrasion, 
two inches above left 

eyebrow  

½ x 1-inch abrasion or 
pressure mark on chin  

Multiple 1/8 to 1-inch 
contusions and small 

lacerations of lips  
Multiple dark purple-
to-gray contusions 
over right thyroid 

cartilage and cheek  

Multiple hemorrhages 
into muscles and soft 
tissues of his anterior 
neck, greater on right, 
extending to anterior 

spine surfaces 
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EXAMINATON of the SCENE: 
 

From the Medical Examiner report: 

 
 

 

 
Multiple fingerprints were lifted from the scene, none reportedly matching Alisha Burns.   
 
 
DISTRICT ATTORNEY - CHARGES:   The Clark County District Attorney’s Notice includes information 
regarding past convictions of Steven Kaczmarek in 1989-1996.  The current trial regards the death of 
Pedro Villarreal, the State accusing Mr. Kaczmarek of the murder and the robbery, and alleging Alisha 
Burns was his accomplice, many sites in the charges noting she was considered a child.  They further 
allege: 
 

 
 

Abe Cruz, who worked as a counterman at a pawn shop, was interviewed about events he could have 
witnessed on 9-25-02.  He apparently recognized a photo of Steve Kaczmarek but was unable to 
recognize a photo of Alisha Burns or more info about the events.   
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STEVE KACZMAREK INTERVIEW, 10-29-02: 
 
He indicated he and Alisha Burns had taken her mother’s car and driven from Ohio to Las Vegas, 
ultimately selling the car, and then Alisha panhandling for money, he and “Tommy” hovering nearby.  
They worked Fremont Street, where she met Mr. Villarreal, who had been drinking.  Mr. Villarreal bought 
her a drink at McDonalds, and he alleges than offered her $200 “to go to his house”.  He didn’t 
remember the day.  The three went with Mr. Villarreal back to his home about 2230, where they drank a 
beer.  They decided to rob him, Steve indicating he grabbed the decedent around his neck with his left 
arm, taking Mr. Villareal to the floor, where he “passed out”.  They found the wallet between the 
mattresses.  Mr. Villarreal began coming around, and Tommy then choked him, as did Alisha.  Steve 
stood on his torso and Alisha stomped and punched the back of his neck.  They then tied Mr. Villarreal up 
with the electrical cords and placed him into the tub.  Steve put the sock into the mouth and cut off his 
shirt.  They put on gloves they found at the apartment, and he claimed they wiped the room down, he 
worried about prints and DNA.  They then turned on the water, took some money and things and left (p. 
22).  They then went directly to the pawn shop and pawned the merchandise.  He claimed Alisha had 
gotten a fake ID under the name “Mary Jane Espelage”, age 18, which she used to sell the car and also 
to sign a check (p. 45).   
 
 
OPINIONS:   After review of the above, I offer the following opinions, each to a reasonable degree of 
medical certainty: 
 

1. From the description of the body of Mr. Villareal at the scene and then at the autopsy on 9-28-
02, it is unlikely that Mr. Villareal had been dead since the 25th.   
 

a. He had “washer woman” change of the skin, which is simply a sign or immersion or 
water soaking, which can occur in less than an hour of exposure to water.   

 
b. The temperature of the water spraying on him is not given, or how the faucets were set 

(such as whether the hot water spigot had been turned on in addition to the cold?), but 
in general, the exposure of a body to water for approximately eight hours or more will 
result in generalized skin slippage, with the top layers of skin slipping and sloughing 
away.  There is a description of some slipping of the skin under the bindings, but this is a 
result of mechanical trauma from the bindings, consistent with the description of the 
localized slippage of the skin.   

 
2. “Asphyxia” is a “mechanism of death”, meaning it is a functional disturbance with insufficient 

oxygen supply for the body, caused by a disease or injury.  A “cause of death” is a disease or 
injury.  The pathologist lists three causes under the “asphyxia” heading – suffocation, 
strangulation and drowning.  
 

a. In my opinion, suffocation was a major contribution to the cause of death.  The sock 
stuffed into the mouth would occlude the mouth, and at least compromise the posterior 
pharynx and breathing through the nose.  He had bloody purge from his nose and 
mouth, much of which could have washed away in the tub, but with 300 mL of brown 
fluid in his stomach, there is a reasonable source of the purge, which could contribute 
through aspiration of gastric contents.   

 
b. Strangulation is also a possibility.  The bruising of the neck is only evidence of manual 

throttling injuries, as were described, from the hand or forearm of an assailant placed 
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forcefully across the front of the neck and adjacent tissues.  The petechiae of the eyes, 
as described, are non-specific, caused by increased blood pressure in the head and neck 
rupturing the smallest veins and vessels that leave the pinhead-sized bruises, these 
bruises indeed potentially enlarging because of the pooling of blood in the lowest 
portions of the body following death – the dependent lividity.   

 
3. Alcohol intoxication is a contributing factor to his death.   

 
4. I agree with the Coroner/Medical Examiner that his death occurred on 9-27-02.  Had he been 

dead for two days when found, and then the autopsy performed the next day, I would have 
expected more early changes of decomposition, such as malodor.  By the time of the autopsy, 
the day after he was found dead, the rigor mortis was described as “receded” and the lividity 
fixed over the front of his body.  
 

5. The floor was described as wet, and the air conditioner off in the apartment when his body was 
discovered.  I did not see photos or a description of the wetness, but if the water came from the 
struggle to get the decedent into the tub and then clean up the area, and had been there two 
days, the Nevada climate is unlikely to allow persistent moisture for two days.  The chain lock 
changes and air conditioner changes on the day he was found also clearly argue against his 
death being on the 25th.   
 

6. Unidentified prints were described from the initial investigation, only sufficient to demonstrate 
that Alisha Burns was not identified.  With the intervening 16 years, it may be of use to recheck 
the prints against computer records, as new additions to the data base may lead to hits. 
 

7. In summary, it is my opinion that Mr. Villarreal’s death occurred on the 27th rather than the 25th 
of September, just before he was found dead rather than two days prior to being found.  I find 
nothing in the materials I have been able to review to date that disprove this opinion.  It is 
interesting that the items were pawned on the 25th, per the interview with Abe Cruz, and in the 
same interview the officers state the murder occurred on the 27th.   

 
 
If additional information becomes available that has a bearing on these conclusions, these conclusions 
will be amended or supplemented appropriately.  I hope these points are of assistance.  Please let me 
know if there is anything more I can do or need to provide.     
 
 
Sincerely, 

 
Thomas L. Bennett, M.D. 
Forensic Pathologist 

BURNS R  0121



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT M 

BURNS R  0122



BURNS R  0123



BURNS R  0124



BURNS R  0125



BURNS R  0126



BURNS R  0127



BURNS R  0128



BURNS R  0129



BURNS R  0130



BURNS R  0131



BURNS R  0132



BURNS R  0133



BURNS R  0134



BURNS R  0135



BURNS R  0136



BURNS R  0137



Case Number: 03C191253

Electronically Filed
5/14/2019 3:27 PM
Steven D. Grierson
CLERK OF THE COURT

BURNS R  0138



BURNS R  0139



BURNS R  0140



BURNS R  0141



BURNS R  0142



BURNS R  0143



BURNS R  0144



BURNS R  0145



BURNS R  0146



BURNS R  0147



BURNS R  0148



BURNS R  0149



BURNS R  0150



BURNS R  0151



BURNS R  0152



BURNS R  0153



BURNS R  0154



BURNS R  0155



BURNS R  0156



BURNS R  0157



BURNS R  0158



BURNS R  0159



BURNS R  0160



BURNS R  0161



BURNS R  0162



BURNS R  0163



BURNS R  0164



BURNS R  0165



BURNS R  0166



BURNS R  0167



BURNS R  0168



BURNS R  0169



BURNS R  0170



BURNS R  0171



BURNS R  0172



BURNS R  0173



BURNS R  0174



BURNS R  0175



BURNS R  0176



BURNS R  0177



BURNS R  0178



BURNS R  0179



BURNS R  0180



BURNS R  0181



BURNS R  0182



BURNS R  0183



BURNS R  0184



BURNS R  0185



 

 1 

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

APP 
TONY L. ABBATANGLO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur Ste 300 
Las Vegas, Nevada  89103 
Tel:  (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com  
Attorney for Defendant/Petitioner 
ALISHA BURNS 
 

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

STATE OF NEVADA, 
 
 Plaintiff, 
 
vs. 
 
 ALISHA BURNS, 
 Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.:  03C191253 

DEPT.NO.: X 
 
 
 
 
  

 

 
RENEWED APPLICATION FOR APPOINTMENT FOR POST CONVICTION RELIEF 

  
     COMES NOW, ALISHA BURNS, by and through her attorney, TONY L. 

ABBATANGELO, ESQ., and hereby submits her   Renewed Application for Appointment of 

Counsel for Post-Conviction Relief.  This motion is based on the Facts, Pleadings, Exhibits, 

Points and Authorities, and argument, if any, at time of said motion.  

     Dated this 6TH   day of  June, 2019 

/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel: (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com   
Attorney for Defendant/Petitioner 
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MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS 

        When this Motion was originally filed, undersigned was under the impression that the 

original proceeding was still pending. This is due to the fact that the Withdrawal was not posted 

on Odyssey.   Subsequently Petitioner filed a pro se Petition, which is set to be heard on July 15, 

2019, at 8:30, in front of this Honorable Court.  Petitioner asks this Court to take judicial notice 

of her pro se Petition, filed on May 14, 2019, the exhibits submitted and undersigned’s 

previously filed Motion for Appointment and supporting exhibits, filed on March 29, 2019, 

pursuant to NRS 47.1501 

ARGUMENT 

    Undersigned incorporates the arguments previously submitted in his March 29, 2019 

Application. Petitioner also submits that the issues are complex, the Petitioner is indigent, and 

that appointment of counsel is necessary to proceed with discovery, pursuant to NRS 34.750: 

 

  “A petition may allege that the petitioner is unable to pay the costs of the proceedings or 
to employ counsel. If the court is satisfied that the allegation of indigency is true and the 
petition is not dismissed summarily, the court may appoint counsel to represent the 
petitioner. In making its determination, the court may consider, among other things, the 
severity of the consequences facing the petitioner and whether: 
(a) The issues presented are difficult; 
(b) The petitioner is unable to comprehend the proceedings; or 
(c) Counsel is necessary to proceed with discovery.  
Nev. Rev. Stat. Ann. § 34.750 (West) 
 

   A proposed Order of Appointment is hereby attached. 

                            

1 2. A judge or court shall take judicial notice if requested by a party and supplied with the 
necessary information Nev. Rev. Stat. Ann. § 47.150 (West) 
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CONCLUSION 

  WHEREFORE, Petitioner prays as follows: 

1. That undersigned be appointed in the case, 

2. That discovery be commenced, 

3. That an evidentiary hearing be conducted, 

4. That after said hearing this Petition be in all things granted, and, 

5. For any further relief that is fair and just in the premises. 

Dated this 6th  day of June, 2019 

/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel:  (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com  
Attorney for Defendant/Petitioner 
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CERTIFICATE OF SERVICE 

   A copy of this Motion    was electronically served on all parties of record this 7th   day of June 

2019. 

 
  

/s/Tony L. Abbatangelo, Esq 
                                                        Tony L. Abbatangelo, Esq. 

 

BURNS R  0189



BURNS R  0190



BURNS R  0191



 

 

 

 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

E
 V

E
G

A
S 

L
A

W
Y

E
R

S  
45

60
 S

ou
th

 D
ec

at
ur

 B
ou

le
va

rd
, S

ui
te

 3
00

 
La

s V
eg

as
, N

ev
ad

a 
89

10
3 

Te
le

: (
70

2)
 7

07
-7

00
0 

• F
ax

 (7
02

) 3
66

-1
94

0 

MOT 
TONY L. ABBATANGLO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur Ste 300 
Las Vegas, Nevada  89103 
Tel:  (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com  
Attorney for Defendant/Petitioner 
ALISHA BURNS 
  

EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
STATE OF NEVADA, 
 
 Plaintiff, 
 
vs. 
 
 ALISHA BURNS, 
 Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.:  03C191253 

DEPT.NO.: X 
 
 
HEARING REQUESTED 
 
  

MOTION FOR LIMITED DISCOVERY 
  

     COMES NOW, ALISHA BURNS, by and through her attorney, TONY L. 

ABBATANGELO, ESQ., and hereby submits her Motion for Limited Discovery in order to 

fully and fairly file her Supplement to her pro se Petition for Habeas Corpus. This motion is 

based on the Facts, Pleadings, Exhibits, Points and Authorities, and argument, at time of hearing 

on said motion.  

     Dated this 12th    day of November, 2019 
/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel: (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com   
Attorney for Defendant/Petitioner 

 

Case Number: 03C191253

Electronically Filed
11/12/2019 5:15 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES 

FACTS 

         Counsel was recently appointed to represent the Petitioner, who filed a pro se Petition. This 

Court gave undersigned until October 14, 2019 to respond. In order to fully and fairly respond to 

the State’ Opposition, limited discovery is appropriate.   In the original investigation, there were 

several suspects.  When the police were called, fingerprints were found, none of which matched 

the Petitioner. This fact should be conceded by the State.  The discovery requested in this case, 

therefore, is that Metro re-run the prints to see if, after this passage of time, there may be a match. 

This request is quite analogous to asking for DNA to be retested; this is a most reasonable request. 

   In this case, the date of death was a moving target. The original reports showed the date of the 

murder on September 27, 2002, Exh A.  This is two days AFTER September 25, 2002, the date 

of the pawning of the items taken in the robbery. robbery in which items were pawned, Exh B. 

The statement given by Kaczmarek indicated that after the robbery, the scene was wiped clean.  

Exh C, p 15, “real good,” p 18.  Note that Kaczmarek’s statement indicates that “Tommy” was 

there, Exh C, p 15. It is thus possible that Tommy could have gone back to the scene two days 

later.  

         It is clear from Kaczmarek’ statement that he is referring to an event which occurred two 

days prior to the murder, since he specifically refers to the pawning of the items immediately  

after the robbery Exh C, p 26.  The items could not be pawned until after the robbery. Mr. Riddle, 

maintenance man of the premises, explained when first attempted to gain access into the unit, the 

door was chain locked from the inside, and the air conditioner was off.  Exh D, p 4.  This fact 

reflects that people had been inside the unit subsequent to September 25, 2002, the documented 

date of the robbery. Mr. Riddle returns a short time later; the chain lock had been removed, and 

BURNS R  0193



 

 

 

 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

T
H

E
 V

E
G

A
S 

L
A

W
Y

E
R

S  
45

60
 S

ou
th

 D
ec

at
ur

 B
ou

le
va

rd
, S

ui
te

 3
00

 
La

s V
eg

as
, N

ev
ad

a 
89

10
3 

Te
le

: (
70

2)
 7

07
-7

00
0 

• F
ax

 (7
02

) 3
66

-1
94

0 

he was able to gain access into the unit.  On September 27, 2002, when he  Kaczmarek) discovers 

the decent, the police were called and investigated the scene. The police dusted the area and found 

fingerprints, none of which matched Alisha’s or Kaczmarek’s. This corroborates and reinforces 

other people entered the room after Alicia and Kaczmarek left.   

         The Clark County Medical examiner fixes the date of death to be September 27, 2002. 

Suddenly, when Kaczmarek is charged with the murder/robbery, the date of the robbery and 

murder becomes September 25, 2002, two days  after the items were pawned, presumably to 

match the ME’s fixing the date of death to  September 27, 2002. See Exh E, Kaczmarek 

Information.  This is in irreconcilable contrast with the September 25, 2002, pawn ticket, Exh C.  

It is important to note that Alisha was not originally charged with Murder and Robbery, only 

Kaczmarek, Exh E. 

          When Mr. Burns was writing her statement, she had been in solitary confinement for 13 

days prior to mailing her statement to the detective, and all she had to bide her time were the 

letters Kaczmarek wrote her in order to manipulate her into sending this statement. 1   

     Bridget Pasqua, a fellow inmate, befriended the Petitioner, is a material fact witness in this 

Petition She has submitted an Affidavit in Support of the Petitioner, Exhibit F. Her affidavit 

provides a ring side seat to the undue influence levied on her as a result of her being allowed to 

interact with Kaczmarek during the relevant time frame.  Her affidavit 

 
1 Interestingly, after her statement was received, the was then transferred back to Ohio, and 
with no new evidence, she is then brought back to Nevada.  She was brought here in the first 
place pursuant to an agreement between Nevada and Ohio that she would be free from 
prosecution. This area needs to, and will be, addressed.    
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         Dr. Thomas Bennett, MD’s report must be considered new evidence. His report fixes the 

death on September 27, 2002, two days after the Petitioner was present, Exh G.2 

  
THERE ARE SUBSTANTIAL AND COMPLEX ISSUES WHICH NEED TO BE FULLY 

AND FAIRLY ADDRESSED AND DEVELOPED, SUCH THAT THIS PETITION CANNOT 
BE SUMMARILY DISMISSED 

 
    Petitioner submits that there is not a time bar in this case; since there has not been a ruling, it 

should not be summarily denied.  For the mere sake of argument, if where a petition is 

procedurally barred and the petitioner cannot demonstrate good cause, the district court may 

nevertheless reach the merits of any constitutional claims if the petitioner demonstrates that 

failure to consider those constitutional claims would result in a fundamental miscarriage of 

justice. Pellegrini, v. State, 117 Nev.860, 887, 34 P.3d 519, 537 (2001). A fundamental 

miscarriage of justice requires “a colorable showing” that the petitioner “is actually innocent of 

the crime or is ineligible for the death penalty.” Id. This generally requires the petitioner to 

present new evidence of his innocence. House v. Bell, 547 U.S. 518, 536–37, 126 S.Ct. 2064, 165 

L.Ed.2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995).   

      Again, for mere argument that there exists a procedural bar, a habeas petitioner may overcome 

these bars and secure review of the merits of defaulted claims by showing that the failure to 

consider the petition on its merits would amount to a fundamental miscarriage of 

justice.  Schlup v. Delo, 513 U.S. 298, 314–15, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995); Mitchell 

v. State, 122 Nev. 1269, 1274, 149 P.3d 33, 36 (2006); Pellegrini v. State, 117 Nev. 860, 887, 34 

 
2 Dr. Bennett, in addition to looking at all the evidence provided, had many conversations with 
the Assistant District Attorney assigned to the public integrity unit. His opinion was only 
strengthened. 
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P.3d 519, 537 (2001). This standard is met when the “petitioner makes a colorable showing he 

is actually innocent of the crime.” Pellegrini, 117 Nev. at 887, 34 P.3d at 537. This means that 

“the petitioner must show that it is more likely than not that no reasonable juror would have 

convicted him in the light of the new evidence.” Schlup, 513 U.S. at 327, 115 S.Ct. 851. “[A] 

petition supported by a convincing Schlup gateway showing ‘raises[s] sufficient doubt about [the 

petitioner's] guilt to undermine confidence in the result of the trial without the assurance that that 

was untainted by constitutional error’; hence, ‘a review of the merits of the constitutional claims' 

is justified.” House v. Bell, 547 U.S. 518, 537, 126 S.Ct. 2064, 165 L.Ed.2d 1 (2006) 

(quoting Schlup, 513 U.S. at 317, 115 S.Ct. 851).2 Berry v. State, 363 P.3d 1148, 1154 (Nev. 

2015).  It is highly unlikely that Ms. Burns, (not simply more likely than not) that no reasonable 

juror would have convicted her. She is entitled to new counsel,  and undersigned asks that he be 

appointed. 

DISCOVERY MUST BE CONDUCTED 

  Dr. Bennett’s report constitutes new evidence, the fingerprint evidence is new evidence, or could 

be. Since the murder occurred two days after the robbery, and since other people were in the 

premises after the robbery, and since both the State’s coroner and Dr. Bennett agree on this date 

of the homicide,  limited discovery in the form of running the prints is reasonable, fair, and 

constitutes the only manner in which the Petitioner can obtain this evidence. Although this is not 

a capital case, the holding from the Ninth Circuit of Appeals is persuasive. The Ninth Circuit, in 

denying the State’s attempts to block discovery in a Habeas proceeding, stated as follows. 

 

 Second, a stay of discovery or a writ of mandamus is not the State's only adequate 
means of relief. For example, as discovery proceeds, the State is not foreclosed from 
making routine challenges to specific discovery requests on the basis of privilege or 
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relevance. Third, while the State probably cannot correct on appeal any negative effects 
it sustains as a result of compliance with the district court's discovery order, this factor 
carries little weight compared with the needs of an incarcerated capital 
habeas petitioner to obtain discovery in order to pursue his claims McDaniel v. U.S. 
Dist. Ct. for the Dist. of Nevada, 127 F.3d 886, 888–89 (9th Cir. 1997) 
 

      The State is in exclusive possession of these prints. There is no prejudice to the State. The 

Petitioner’s prints were not present; other persons’ prints are present. It is relatively simple to 

ascertain if the prints can now match.    

  WHEREFORE, Petitioner prays as follows: 

1. That this matter be set down for hearing,  

2. That this Court permit limited discovery as requested, and, 

3. For any further relief that is fair and just. 

Dated this 12th   day of November, 2019 
/s/ Tony L. Abbatangelo, Esq.  
TONY L. ABBATANGELO, ESQ. 
Nevada Bar No. 003897 
4560 S. Decatur, Ste 300 
Las Vegas, Nevada  89102 
Tel:  (702) 707-7000; Fax: (702) 366-1940 
tony@paulpaddalaw.com  
Attorney for Defendant/Petitioner 
  

  

CERTIFICATE OF SERVICE 

   A copy of this Motion    was electronically served on all parties of record this 12th   day of 

November, 2019. 

  

/s/Tony L. Abbatangelo, Esq 
                                                    Tony L. Abbatangelo, Esq. 
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