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a legal excuse.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) (quoting
Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989)).

Moreover, claims asserted in a petition for post-conviction relief must be supported
with specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove,
100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id.

Here, Petitioner failed to make any claim that there is good cause to overcome the
procedural time bars, nor can he manufacture good cause. The factual and legal basis of his
claims were always reasonably available to him since the filing of the Amended Judgment of
Conviction. Additionally, Petitioner cannot demonstrate actual prejudice as there were no
errors based upon the following reasons:

First, Petitioner claims that there was insufficient evidence to support a finding that a
firearm was used in the commission of the crimes charged. Petition at 1-2. Specifically,
Petitioner claims that “the State failed to establish that the object portrayed as a gun that was
not produced at trial could fire a projectile by force of an explosion or combustion...” Petition
at 2. Second, Petitioner claimed that the District Court erred by instructing the jury that: “a
firearm is a deadly weapon and proof of its deadly capabilities is not required.” Petition at 3-
4. Petitioner’s claims are meritless,

According to~ NRS 193.165, a deadly weapon is:

(a) Any instrument which, if used in the ordinary manner contemplated by its

design and construction, will or is likely to cause substantial bodily harm or

death;

(b) Any weapon, device, instrument, material or substance which, under the

circumstances in which it is used, attempted to be used or threatened to be used,

is readily capable of causing substantial bodily harm or death; or

(c) A dangerous or deadly weapon specifically described in NRS 202.2535,
202.265, 202.290, 202.320 or 202.350.

Here, the statute is clear that the State needed to only show one (1) of the three (3)
lineated definitions of a deadly weapon. Regardless, Nevada case law is clear that a firearm is

a deadly weapon. According to Stalley v. State,

; AA 001251
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By the words ‘firearm or other deadly weapon,’ the legislature has declared that
a firearm is a deadly weapon within the contemplation of the statute. Proof of its
deadly capabilities is not required. To require such proof would frustrate the
legislative purpose to deter crime by providing a greater penalty when a firearm
is used in the commission of a public offense.

91 Nev. 671, 676, 541 P.2d 658, 661-62 (1975) (emphasis added). Moreover, “whether the
gun was actually loaded and capable of firing bullets in a deadly fashion is of no consequence

in determining whether it is a deadly weapon.” Barnhart v. State, 122 Nev. 301, 304-05, 130

P.3d 650, 652 (2006). To the extent that Petitioner is claiming that there was no proof that a
firearm was used in this case, his claim also fails. The victims testified repeatedly that
Petitioner had a gun and even threatened to shoot them. See e.g.. Transcript of Proceedings-
Jury Trial, April 9, 10, and 11 2008 at 650-51, 657-58, 668, 726. For these reasons, Petitioner

cannot establish prejudice as there was no error.
CONCLUSION

For the foregoing reasons, the State respectfully requests Defendant’s Petition for Writ
of Habeas Corpus Challenging the Erroneous Jury Instruction Pursuant to NRS 193.165 and
NRS 34.360 be DENIED.

DATED this _Igl:day of December, 2020. ’

Respectfully submitted,

STEVEN B. WOLFS
Clark County Districy
Nevada Bar #Q01565

BY w0539 por

JOHNNIMAN
Deputy District Attorney
Nevada Bar #014408
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CERTIFICATE OF MAILING

I hereby certify that service of STATE’S RESPONSE TO DEFENDANT’S PETITION
FOR WRIT OF HABEAS CORPUS CHALLENGING THE ERRONEOUS JURY
INSTRUCTION PURSUANT TO NRS 193.165 AND NRS 34.360, was made this @ day
of December, 2020, by mailing to:

NARCUS WESLEY

BAC #1022289

HIGH DESERT STATE PRISON
P.O. BOX 650 -

07FH0317X/NM/mlb/SVU

. AA 001253




A-20-824615-W DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES January 14, 2021
A-20-824615-W Narcus Wesley, Plaintiff(s)

VS.

State of Nevada, Defendant(s)
January 14, 2021 01:30 PM  Petition for Writ of Habeas Corpus

HEARD BY: Clark Newberry, Tara COURTROOM: RJC Courtroom 16C
COURT CLERK: Natali, Andrea

RECORDER: Page, Robin

REPORTER:

PARTIES PRESENT:
Hetty O. Wong Attorney for Defendant

JOURNAL ENTRIES
Deft. not present, incarcerated in the Nevada Dept. of Corrections.

COURT ADVISED, no argument would be allowed and FINDS, the State's response was
compelling, it agreed the Petitioner should have submitted all the arguments at the time the
original writ was filed; therefore, ORDERED, petition for writ DENIED; DIRECTED, the State to
prepare the order.

CLERK'S NOTE: The foregoing minutes were distributed via general mail to the following
party:

Narcus Wesley #1022289

PO Box 650

Indian Springs, NV 89070

(1/21/21 amn).

Printed Date: 1/21/2021 Page 1 of 1 Minutes Date: January 14, 2021

AA 001254

Prepared by: Andrea Natali
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THE STATE OF NEVADA,

VS.

NARCUS WESLEY,

Electronically Filed
5/11/2021 9:35 AM
Steven D. Grierson

CLERK OF THE COU
. L eipip—

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-20-824615-W

Plaintiff, DEPT. XXI

Defendant.

N N e e e e e e e e e e

APPEARANCES BY VIDEOCONFERENCE:
For the State: HETTY O. WONG, ESQ.
For the Defendant: Pro Per - Not Present

RECORDED BY: ROBIN PAGE, COURT RECORDER

BEFORE THE HONORABLE TARA CLARK NEWBERRY,
DISTRICT COURT JUDGE
THURSDAY, JANUARY 14, 2021

RECORDER’S TRANSCRIPT OF HEARING RE:
PETITION FOR WRIT OF HABEAS CORPUS

AA 001255

Page 1
Case Number: A-20-824615-W
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Las Vegas, Nevada; Thursday, January 14, 2021
[Proceeding commenced at 2:39 p.m.]

THE CLERK: Page 7. A824615, and that's Marcus Wesley
versus State of Nevada. And the defendant’s in NDC, | believe.

THE COURT: Is he appearing via telephone or is he
transported?

THE CLERK: | don’t --

THE CORRECTIONS OFFICER: Your Honor, he’s not here.

THE COURT: Okay. Thank you, sir.

THE CORRECTIONS OFFICER: Thank you.

THE COURT: Do we have counsel on this -- or he’s pro per.

State, do you want to go ahead and state your appearance.

THE CLERK: He’s in pro per and | don’t see in the order to
transport and | don’t see anything filed by the opposing party.

MS. WONG: Your Honor, normally on these cases, the Court
just makes a ruling on the pleadings without taking arguments from
either parties because usually the defendants are not transported from --

THE COURT: Right.

MS. WONG: -- the Nevada Department of Corrections. The
State did file a response. It was filed --

THE COURT: | did see the response. | read the response
dated --

MS. WONG: Okay.

THE COURT: -- 15 of 20.

AA 001256

Page 2
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MS. WONG: Yes.

THE COURT: So I've reviewed the pleadings in this. We'll go
on the record. Note that Ms. Wong is here on behalf of the State.

Mr. Wesley is not present; he’s in custody of NDOC and was not
transported.

The Court has reviewed the pleadings in this case; it will not
take argument from the State. And based on the pleadings, | find that
the State’s response is compelling. | agree that Mr. Wesley should have
submitted all the arguments in this writ when his initial writ was filed.
And so this petition will be denied by the Court.

Could I have the State prepare the order --

MS. WONG: Yes, Your Honor.

THE COURT: -- with regards to the arguments. The Court
adopts all of the arguments of the State of Nevada.

THE CLERK: Okay, Your Honor, | will mail the -- I'll mail the
minutes to the inmate.

THE COURT: Thank you.

THE CLERK: We usually do that for those cases.

THE COURT: Okay. Thank you so much.

[Proceeding concluded at 2:42 p.m.]

* k k k k %

ATTEST: |do hereby certify that | have truly and correctly transcribed

the audio/video proceedings in the above-entitled case to the best of my

ability. | T
ooV een

Robin Page

Court Recorder/Transcriber

AA 001257
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Justice Law Center

1100 S. Tenth Street
Las Vegas, Nevada 89104

(702) 731-0000 f: (702)
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Electronically Filed
3/24/2021 6:04 PM
Steven D. Grierson

CLERK OF THE COUE ’:
L]

BRET O. WHIPPLE, ESQ.
Nevada Bar No.: 6168
JUSTICE LAW CENTER
1100 South 10" Street

Las Vegas, Nevada 89104
Telephone: (702) 731-0000
Facsimile: (702) 974-4008
admin@justice-law-center.com
Attorney for Narcus Wesley

DISTRICT COURT

CLARK COUNTY NEVDA
NARCUS WESLEY, ) Case No.: A-20-824615-W
)
Petitioner, ) Department No.: XXI
)
v. )
)
STATE OF NEVADA, ) NOTICE OF APPEAL
)
Respondent. )
)

TO: THE STATE OF NEVADA,

TO: THE CLARK COUNTY DISTRICT ATTORNEY, and to the EIGHTH
JUDICIAL DSITRICT COURT, COUNTY OF CLARK, STATE OF NEVADA.

NOTICE IS HEREBY GIVEN that NARCUS WESLEY, above named Petitioner, hereby
appeals to the SUPREME COURT OF NEVADA from this Court’s Findings of Fact and
Conclusions of Law and Order, filed February 23, 2021 and served February 24, 2021, which
denied WESLEY relief on his Post-Conviction Petition for Writ of Habeas Corpus and
associated briefs in support of that Petition.

DATED on this 24" day of March, 2021.

JUSTICE LAW CENTER
/s/ Bret O. Whipple

BRET O. WHIPPLE, ESQ.
Nevada Bar #6168

AA 001267

Case Number: A-20-824615-W



DECLARAITON OF MAILING

I, an employee of JUSTICE LAW CENTER hereby declares that the above document was

mailed, via deposit in the United States mail at Las Vegas Nevada, a copy of the above Notice

Justice Law Center

1100 S. Tenth Street
Las Vegas, Nevada 89104

(702) 731-0000 f: (702)

10
11
12
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14
15
16
17
18
19
20
21
22
23
24
25
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27
28

of Appeal, with postage prepaid to:

CLARK COUNTY DISTRICT ATTRORNEY

200 Lewis Avenue
Las Vegas Nevada 89155

AARON D. FORD
Nevada Attorney General
100 N Carson Street
Carson City, Nevada 89701

DATED on this 24" day of March, 2021.

JUSTICE LAW CENTER

/s/ Bret O. Whipple
BRET O. WHIPPLE, ESQ.
Nevada Bar #6168

AA 001268
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