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@\ | | FIFTH JUDICIAL DISTRIL]

SEP 14
1 [Case No. CR 9226 spye GOy olerk
Dept. 22 YO ot
2 “Tarri-Pembertofl’
3 IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIW&
4 THE STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE
‘|
THE STATE OF NEVADA,
6
Plaintiff,
7 AMENDED
8 -v- ORDER SETTING JURY TRIAL
COLE D. ENGELSON,
9
Defendant,
10 /
11
12 IT IS SO ORDERED that the above-captioned case is hereby set for trial before a

13 piury in Pahrump, Nevada, commencing at 9:00 o’clock a.m. on Wednesday the 4 of

14 November 2020. Any lengthy pre-trial motions should be scheduled with the Court. Three

15
16

17
b 18 IT IS FURTHER ORDERED that a calendar call is set for the 5% day of October

Frrre Jupicial, DistrRict COURT
ESMERALDA AND NYE COUNTIES

(3) weeks have been set aside for the trial. The services of the District Court Reporter are

required.

Y 19042020, at the hour 0f 9:00 a.m. Counse! and the defendant must appear for the calendar call.

20

, : ( ¢
21 DATED this /*/* day of September 2020.
22

23

24 DISTRICT JUDGE
25

- 26
27
28

0742
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CERTIFICATION OF SERVICE

2 . _ : >

3 The undersigned hereby certifies that on the / 'Qf day of September 2020, she

4 mailed (or hand delivered) copies of the foregoing ORDER 1o the following:

5

NYE COUNTY DISTRICT ATTORNEY’S OFFICE

6| PAHRUMP, NV

. (HAND DELIVERED)

g RONNI BOSKOVICH, ESQ.

3190 S. HWY. 160, SUITE H

gl PAHRUMP, NV 89048
’ (HAND DELIVERED)
2o 10 |
S & DANIEL E. MARTINEZ, ESQ.
5 3 111552 B. CHARLESTON BLVD.
E o 1o]LAS VEGAS, NV 89104
5 z (HAND DELIVERED)
; 2 13 |
S 3
o 14
H EI - . 5
Bq 15 Cﬂ?&;w%@( A4 ;
& 16 LOUISE MULVEY, Secretdy t -

DISTRICT JUDGE
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Case No.: CRO226

Dept. No.: 2

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

THE STATE OF NEVADA,
Plaintiff,
vs. MOTION TO DISQUALIFY THE NYE
COUNTY DISTRICT ATTORNEY’S
COLE D. ENGELSON, OFFICE
Defendant.

SN |

COMES NOW, the Defendant, Cole D. Engelson, by and through his Public Defenders, Daniel
E. Martinez, Esq. and Ronni N. Boskovich, Esq., and hereby moves 1o disqualify the Nye County District
Attorney’s Office and appoint a special prosecutor on the instant case because the Defendant’s former
counsel is now an employee of the District Attorney’s Office.

This motion is made and based on all the papers and pleadings on file herein, the Points and
Authorities submitted herewith, the exhibits attached hereto, and any further evidence and argument as

may be adduced at the hearing of this matter.

DATED this 27% day of October, 2020

hez Law, LLC

Danfel E. inez, Esq.
Nevada Bar No.: 12035

Page 1 of 7
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NOTICE OF MOTION

TO: Nye County, Plaintiff; and

TO:  District Attorney, its Aftorneys;

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to Disqualify

the Nye County District Attorney’s Ofﬁcqi on Calendar for hearing in Department 2 of the above-
entitled Court on the ﬂ'q day of / 2 b{ , 2020, at f’; lb a.m. or as soon thereafter as counsel may

be heard.
DATED this 27 day of October, 2020.

Page 2 of 7
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POINTS AND AUTHORITIES
FACTUAL BASKGROUND

In July of 2018, Attorney Brent Percival, Fsq. was awarded a contract as one of the Nye County
Public Defenders. Shorily thereafier, he was appointed to represent the Defendant, Cole Engelson, who
is charged with First Degree Murder in the instant matter. During his representation, Mr. Percival met
and spoke with the Defendant, having priviledged communications. He made appearances in Court, filed
and argued motions, and procured an expert witness for the Defense. However, Mr. Percival had a

tumultuous relationship with the Defendant. During the pretrial proceedings, the Defendant motioned

the Court to fire Mr. Percival and allow him to proceed pro se. The Defendant also made accusations

that Mr. Percival was violating the attorney-client relationship by sharing their priviledged
communications with parties not privy to the case. The breakdown in communication, coupled with a
major medical event to Mr. Percival, ultimately led the Court to take Mr. Percival off the case and

appoint the current counsel, Daniel E. Martinez, Esq. and Ronni N. Boskovich, Esq in March of 2020.

Recently, Mr. Percival gave notice to Nye County that he would be relinquishing his contact so
he could accept employment with the Nye County District Attorney’s Office — the very same office that
is prosecuting the case against the Defendant. Mr. Percival gave his contractually required 90-days-
notice to the County; however, he requested that the Contract be terminated in less than 90 days.
Specifically, he sent an email to the Chairman of the Board of County Commissioners on September 24,
2020, explaining that his intentions were to commence work with the Nye County District Attorney’s
Office no later than November 1, 2020. During the hearing before the County Commission, which wa:
held on October 6, 2020, Chris Arabia, the Elected Nye County District Attorney stated that “Mr
Percival’s joining the District Attorney’s Office, and because of that and the position that he’s in now
it is really imperative that we do this as quickly as possible. No one benefits from a lag here. It Wil
cause all kinds of logistical problems. There are some complications with the move that he’s makiny

but we can minimize that by getting it done as quicky as possible....s0 1 think it would be best, certain

Page 3 of 7
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for the County, and best for Mr. Percival, if we can do this quickly.”. That resolution passed unanimously
with the Nye County Board of County Commissioners, and Mr. Percival’s last day as a public defense
was Friday, October 23, 2020. The following Monday, October 26, 2020, Mr. Percival began his
employment as a Deputy District Attorney with the Nye County District Attorney’s Office. The
Defendant’s case is set to begin trial on November 4, 2020.

ARGUMENT

The Office of the District Attorney occupies a privileged place 1n our criminal justice syster,
but where great power is bestowed, great responsibility 1s expected. As the United States Supreme Court
held over 70 years ago, a prosecutor is “the representative not of an ordinary party to a controversy, but
of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govemn at

all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice

shall be done. “Berger v. United States, 295 U.S. 78, 88 (1935).

Similarly, in 1983 the Nevada Supreme Court held that “yicarious disqualification [of a
prosecutor] may be warranted in extreme cases where the appearance of ynfaimess or impropriety 1s so
great that the public trust and confidence in our criminal justice systeti could not be maintained without
such action.” Collier v. Lagakes, 98 Nev. 307,310 (1982).

Collier quoted State v. Tippercanoe County Court, 432 N.E2d 1377, 1379 (Ind. 1982}, which

stated:

[E]thical rules require that a lawyer should avoid even the appearance of
professional impropriely and that in certain situations the disqualification of one lawyer
within a law firm means that atl members of the firm are also disqualified. Canons 5 and
9, DR 3-105(D). While this principle is strictly enforced in the context of civil actions
conducted by private law firms. it is less strictly applied to gevernment agencies. Where a
lawyer who has represented a criminal defendant on prior occasions is one of the deputy
prosecutors, disqualification of the entire office is not necessarily appropriate. Individual
rather than vicarious disqualification may be the appropriate action. depending upon the
specific facts involved.

However, Collier clarified, stating that such an extreme case warranting disqualification migh
exist even where the state has established an effective screen precluding the individual lawyer’s direc

or indirect participation in the prosecution. Collier v. Lagakes, 98 Nev. 307, 310 (1982). Additionally

Page 4 of 7
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a District Court cannot grant a motion o disqualify without first holding an evidentiary hearing and
considering all of the facts and circumstances. Id
For the reasons set forth in greater detail below, the case at bar presents exactly the sort of]
“oxtreme” case where appointment of a special prosecutor to represent the State in place and stead of]
the Nye County District Attorney’s office is warranted. Collier, Id,, at 311!

Under Nevada Rules of Professional Conduct (“NRPC™) Rule 1.1 1, which applies to

Government Officers, when a lawyer is disqualified from representation, no lawyer with which that

lawyer is associated may knowingly undertake or continue representation in such a matter as well. (See
also Nev. S.C.R. 160 regarding imputed disqualification.)

Rule 1.7(a) states that “a lawyer shall not represent a client if the representation involves a

concurtent conflict of interest.” A concurrent conflict of interest exists if “[t]here is a significant riskl
that the representation of one or more clients will be materially limited by the lawyer’s responsibilities

to another client, a former client or a third person...” NRPC 1.7(a)2).

Additionally, lawyers shall not represent a person whose interests are materially adverse to a

former client, and about whom the lawyer has acquired confidential information protected by NRPC
1.6. NRPC 1.9(c).

NRPC, rule 1.8(m) states that a conflict of interest for any single atiorney in a law firm “shall
apply to all of them.” Thus, a conflict of interest for one attorney in an office, amounts 1o a conflict o
interest to all attorneys in that office. For the purpose of assessing conflicts, Deputy District Attorneys

are indistinguishable. They are one in the same, and a conflict assessed to one is assessed to all. See

Koza v. Eighth Judicial Dist. Court, 99 Nev. 535, 536-37, 665 P.2d 244, 245 (1983), making the
argument for Public Defenders, but the same applies 1o District Attorneys.

In this case, there 1s now a clear conflict of interest with the Nye County District Attorney’s
Office. Tippercanoe addressed whether {here was a conflict of interest when the clected prosecuting
attorney represented the defendant in two prior cases, and the Court ultimately held there was not alway:
a conflict, but in that particular case there was a conflict due to the totality of facts and circumstances

This biggest difference between Tippercanoe and this case is that a current employee of the Nye Count;

! A decade after Coilier, the Nevada Supreme Court held that the Attorney General “lacks authority to act as a special

prosecutor” in situations where the District Attorney is disqualified. Ay Gen. v. Eighth Jud. Dist. CL. (Morris), 108 Nev.
1073, 1075 (1992).

Page 5 of 7
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District Attorney’s Office represented the Defendant in the current case. 1f the Tippercanoe Court found
that there was a conflict when the prosecutor represented defendant in two prior cases, there is certainly
a conflict when a prosecutor in the District Attorney’s Office represented the Defendant in a case
currently being prosecuted by that prosecutor’s otfice.

The appearance of impropricty could not be greater or more extreme than it is in this case. Mr.
Percival, with his intimate knowledge of the case and priviledged communications with the Defendant,
began work as a Deputy District Attorney with the office prosecuting the very same Defendant the week

prior to trial. Special proceedings had to take place within the County in order to allow Mr. Percival to

begin his employment as soon as he did. During those proceedings, the Nye County District Attorney,
who is currently prosecuting the Defendant, urged the Board of County Commissioners to allow Mr.
Percival to be relieved of his contractual obligations two months prior to the standard 90-day-notice

period, so that Mr. Percival could start working before Mr. Engelson’s jury trial begins. Furthermore,

Mr. Engelson has accused Mr. Percival of sharing privileged communication in the past. If that is true,
there is nothing that can guarantee Mr. Percival will not share privileged communication with the Nye
County District Attorney’s Office. This conflict cannot be resolved, even with an effective screen
keeping Mr. Percival away from the case. There is still an appearance of impropriety and the bias is

nevertheless presenting itself.

CONCLUSION

By hiring Brent Percival, and specifically requesting that he begin his employment as soon as
he did, the Nye County District Attorney’s Office created 2 clear conflict of interest. As such, this Court
should issue an Order disqualifying the Nye County District Attorney’s Office, and appoint a special

prosecutor on this case.

DATED this 27t day of October, 2020.

Dani inez Law, LLC

Dani¢l E. Martinez, Esq.
Nevada Bar No.: 12035

Page 6 of 7
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CERTIFICATE OF SERVICE

I, Daniel E. Martinez, Esq., Nye County Public Defender and counsel for the Defendant,

COLE D. ENGELSON, do hereby certify that T have served the following:

Defendant’s Motion to Disqualify the Nye County District Attorney’s Office in
Case No. CR9226

State v. Cole D. Engelson
upon said Plaintiff by delivering a true and correct copy thereofon October 27, 2020, to the following:

NYE COUNTY DISTRICT ATTORNEY’S OFFICE

D . inez, Esq.

Page 7 of 7
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