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FILED

Case No. CR9226 FIFTH JUDICIAL DisTRICT
Department 2 oeT 292020

N
The undersigned affirms that ye County Clerk
this document does not contain eputy
the social security number of
any person.

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

THE STATE OF NEVADA,
Plaintiff,
VS. OPPOSITION TO DEFENDANT’S
MOTION TO DISQUALIFY
COLE D. ENGELSON THE NYE COUNTY DISTRICT
ATTORNEY'S OFFICE
Defendant. /

COMES NOW, the State of Nevada, by and through Nye County District

Attorney, CHRIS ARABIA, and Deputy District Attorney Christi M. Kindel, and files this

Opposition to Defendant's Motion to Disqualify the Nye County District Attorney's

Office.

This Opposition is based upon the atiached points and authorities, the

declaration of counsel, the pleading and papers on filed herein and the testimony,

evidence and argument the county may entertain at any hearing on this matter.

DATED this Qaﬁday of October, 2020.

CHRIS ARABIA
NYE COUNTY DISTRICT ATTORNEY

1

By ;
CHRISTI M. KINDEL
Deputy District Attorney
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POINTS AND AUTHORITIES
PRELIMINARY STATEMENT
Defendant’'s Motion to Disqualify is a meritless attempt to derail the criminal
murder trial currently set to begin on November 4, 2020 and should be denied.
ARGUMENT

1. DISQUALIFICATION IS A DRASTIC MEASURE, PERMITTED ONLY IN
EXTREME CIRCUMSTANCES, WHICH ARE NOT PRESENT HERE.

Motions for disqualification are discouraged and should be subjected to
“Particutarly strict scrutiny” because of their potential for abuse. Optyl Eyewear
Fashion Int'l Corp. v. Style Cos. Ltd. 760 F.2d 1045, 1050 (9t Cir. 1985). Courts must
be vigilant in preventing “parties from misusing motions for disqualification as
‘instruments of harassment or delay™ In-N Out Burger v. In & QOut Tire & Auto, Inc.
2008 WL 2923794 at 3 (D. Nev July 24, 2008) (citation omitted); United States v. Titan
Pac Constr. Corp., 637 F. Supp. 1556, 1562 (W.D.Wash 19086) (disqualification is a
“drastic measure” that courts should not impose except when “absolutely necessary.”
(citation omitted).

Defendant cites Collier v. Lagakes 98 Nev 307 (1982), to support his position
the District Attorney’s Office should be disqualified because there is an appearance of
impropriety. However, Defendant fails to alert the Court that Colfier was subsequently
overruled in part by State v. Eighth Judicial Dist. Court of the Stafe, 130 Nev. 158
(2014) on that exact issue. In State v. Eighth Judicial Dist. Court of the State, 130
Nev. 158 (2014) the Court stated:

1
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We are not convinced that appearance of impropriety is the
appropriate standard for determining whether an individual
prosecutor’s conflict should be imputed to an entire office. First,
that standard is not implicit in the current Nevada Rules of
Professional Conduct. Second, there are several policy
arguments in favor of a test that limits the disqualification of an
entire district attorney's office: there is a large cost to the county in
paying for a special prosecutor to prosecute the case; an attorney
is presumed to perform his ethical duties, including keeping the
confidences of a former client, and courts should not
unnecessarily interfere with the performance of a prosecutor's
duties. ([Tlhe rules governing lawyers presently or formerly
employed by a government agency should not be so restrictive as
to inhibit transfer of employment to and from the government.
The government has a legitimate need to attract qualified lawyers
as well as maintain high ethical standards. (citations omitted) /bid
at 164

In State v. Eighth Judicial Dist. Court of the State, 130 Nev. 158 (2014), the
Court continued:

Using a standard that is as ambiguous as the appearance-of-impropriety
standard...could result in in many unnecessary disqualifications, limit mobility from
private practice and restrict the assignment of counsel when no breach of confidences

has occurred. For these reasons we overrule Collier to the extent that it relies on

appearance of impropriety to determine when vicarious disqualification _of _a

prosecutor’s office is warranted (citations omitted) (emphasis added) /bid at 164.

Defendant next argues that the District Attorney’s Office should be disqualified based
on the Nevada Rules For Professional Conduct (NRPC). Defendant's argument is
misguided and must fail. The NRPC specifically provide that when adequate
screening measures are in place, an entire firm does not have to be disqualified.

Iy
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111
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Under NRPC 1.12(c), a law firm {such as the Nye County District Attorney’s
Office) will not be disqualified if adequate screening measures (typically called a
‘Chinese Wall' are in place. Ryan’s Express Transp. Servs. Amador, State Lines, Inc.,
128 Nev. 289, 297(July 2012). Sufficiency of screening mechanisms include, but are
not limited to, instructions given to ban the exchange of information between the
disqualified attorney and other members of the firm; restricted access to files and other
information about the case; timing of the screening measures; and the likelihood of
contact between the quarantined lawyer and other members of the firm. /bid 297-298
In the instant matter, the following screening mechanism have been put in place to
uphold the highest ethical standards and ensure no disqualification is necessary:

1. All District Attorney staff was advised before and after October 26, 2020, that no
one was to discuss the Engelson matter with and/or in front of him and the was not
to view any documents related to the case. See, Declaration of Renne McKeen,
attached hereto as Exhibit A.

2. Mr, Percival has had no access to the District Attorney's Office online case
management system, Justware. See, Declaration of Vanessa Maxfield, attached
hereto as Exhibit B.

3. Mr. Percival is currently on Administrative Leave and not in the District Attorney’'s
Office. Therefore, there is no possibility of contact between Mr. Percival and the
lawyers prosecuting the instant matter. See, Declaration of Chris Arabia, attached
hereto as Exhibit C.

4. Mr. Percival was and is aware of his ethical obligations and these screening
mechanisms. See, Affidavit of Brent D. Percival, attached hereto as Exhibit D.

1
11
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CONCLUSION

For the foregoing reasons the Defense’s Motion should be denied.
DATED this 29t day of October, 2020.

CHRIS ARABIA
NYE COUNTY DISTRICT ATTORNEY

a

By
CHRISTI M. KINDEL
Deputy District Attorney
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DECLARATION OF RENNE McKEEN IN LIEU OF AFFIDAVIT
AS CONTEMPLATED BY NRS 253.045

STATE OF NEVADA
ss.

S’ Nt S

COUNTY OF NYE

I, Renne McKeen, Executive Legal Secretary I11, do hereby declare under pain and penalty
of perjury that the following is true and correct to the best of my knowledge and recollection:

1. I, Renne McKeen, am an Executive Legal Secretary III in the Nye County District
Attorney’s Office.

2. Tadvised all Secretarial staff and the Investigators prior to Brent Percival starting with
the Nye County District Attorney’s Office and again when he started that no one is to
discuss the Engelson matter with and/or in front of him, and that he is not to view any

documents pertaining to this matter.

3. To date, as far as I am aware, Mr. Percival has not accessed our Case Management
System, JustWare.

4. Brent Percival has been walled off from the Engelson case, as such, he does not have
access to any case materials.

Further declarant sayeth NAUGHT.
DATED this d’7ﬁ—h’dﬁly of October, 2020.

i

Renne McKeen
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DECLARATION OF VANESSA MAXFIELD IN LIEU OF AFFIDAVIT
AS CONTEMPLATED BY NRS 253.045

STATE OF NEVADA
8S.

e

COUNTY OF NYE

I, Vanessa Maxfield, do hereby declare under pain and penalty of perjury that the following
is true and correct to the best of my knowledge and recollection:

1. T am the Supervising District Attorney Administrator for the Nye County District
Attorney’s Office. One of my duties is adding users to JustWare, our case management
system.

2. On October 16, 2020 I created a name profile and added Brent Percival as a user. On
October 28, 2020 I deactivated his user account.  Attached hereto as Exhibit 1 is a
screenshot showing those actions.

3. Mr. Percival started employment in our office on October 26, 2020. To date he has not
accessed or logged in to JustWare. Attached hereto as Exhibit 2 is the report showing
his lack of access, along with a copy of my report of log ins/ access for comparison
purposes.

Further declarant sayeth NAUGHT.

-

DATED this ¢ _day of October, 2020.

Vanessa Maxfield
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DECLARATION OF CHRIS ARABIA IN LIEU OF AFFIDAVIT
AS CONTEMPLATED BY NRS 253.045

STATE OF NEVADA )

)
COUNTY OF NYE )

SS.

I, Chris Arabia, do hereby declare under pain and penalty of perjury that the following is
true and correct to the best of my knowledge and recollection:

1.

)

Brent Percival has been walled off from the Engelson case and will not have access to
information about the case once he is logged into the case management system,

Mr. Percival has currently not ever logged into the JustWare case management
system.

Brent Percival has been placed on administrative leave, effective this date.

I did not hire Brent Percival to obtain any information or anything else about the
Engelson case. No employee of my office has obtained any information or anything
else about the case from Percival.

As far as | am aware, nobody else in the office has obtained any information or
anything else about the Engelson case from Brent Percival and the people working on
the case are aware that they should not discuss the case with Mr. Percival.

I was in favor of Mr. Percival beginning his employment with the Nye County
District Attorney’s Office as soon as possible because he is an excellent attorney of
stellar character and experience, and because expediting his start would minimize the
number of cases where he would be replaced by the successor Public Defender. This
would benefit the courts, the DA’s Office, and any successor Public Defender. The
expedited transition process had absolutely nothing to do with the Engelson case.

Mr. Percival has not participated in any of the planning, strategizing, and preparation
for the State’s prosecution of the Engelson case. He will not participate in any aspect
of the case or trial going forward.

Mr. Percival is an attorney of great honor and integrity and has never provided or
offered to provide information or anything else about the Engelson case to the Nye
County District Attorney’s Office, to me, or to any of DAQ’s employees.

Further declarant sayeth NAUGHT.
DATED this 28" day of October, 2020.

C};,4\LA

Chris Arabia
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AFFIDAVIT OF BRENT D. PERCIVAL, ESQ.

STATE OF NEVADA

COUNTY OF CLARK )
COMES NOW BRENT D. PERCIVAL, ESQ., being first duly sworn and under oath,

8S.

and subject to the penalties of perjury of the laws of the State of Nevada deposes and
states as follows:

1. Your affiant is an attorney, duly licensed to practice law before all of the courts of
the state of Nevada, and the federal courts located within the states of Nevada and
Kansas.

2. That until October 26, 2020, your affiant was employed as an independent
contractor with Nye County, Nevada, serving as a Public Defender for Nye County,
Nevada.

3. During my tenure as a Public Defender for Nye County, Nevada, | served as
counsel for the Defendant Cole Engelson, who is presently before this court. | was Mr.
Engelson’s Public Defender from July 1, 2018 to Approximately February, 2020. At that
point, | was replaced as counsel for Mr. Engelson by Dan Martinez and Ronnie Boskovich,
who currently are serving as counsel! for Mr. Engelson.

4. That in late September, 2020, | was offered a position with the Nye County
District Attorney’s office, which | opted to accept. | gave my notice to terminate my role as
a Nye County Public Defender on September 26, 2020, which notice hecame effective on
October 26, 2020.

5. That since the time when | was last employed as public Defender for Mr.
Engelson, | have not had any conversations with anyone in the Nye County District
Attorney's office pertaining to this case, except to affirm my agreement and understanding
with Mr. Arabia and the Nye County District Attorney staff that | was not to speak with any

of them regarding the State of Nevada vs. Engelson matter.
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6. That Since February of 2020, | have not had any conversations with any

member of the District Attomney's office concerning this (State v. Engelson) case. | have

not spoken with or corresponded with any member (attorney or administrative staff) of the
Nye County District Attorney's office regarding this case, or any facet of this litigation.

7. Further, | have not reviewed, nor have | been asked to review any documents
pertaining to the State vs. Engelson case, by either counsel for the Defense, or Counsel
for the State. | am aware of my continuing responsibilities to the Defendant herein, and
have in no way breached my responsibilities to him, or my duties under the Code of
Professional Responsibility.

10. In short, | have had no communication, whether in writing, via electronic
communication, or verbally with any attorney, member of the administrative staff,
investigator, police officer, or any other agent of the County of Nye or State of Nevada
concerning this litigation, the allegations giving rise to it, or the operative facts of the case
since the date that the responsibility for Defendant Engelson’s Defense was passed from
my office to Mr. Daniel Martinez and Ms. Ronnie Boskovich.

11. In this respect, your affiant is willing and ready to appear and testify conceming
this subject matter at any time that the Court may direct, and | will do my absolute utmost
to place everyone's mind at ease concerning the issue of communications between myself
and representatives of the State of Nevada over the State v. Cole Engelson litigation.

FURTHER YOUR DECLARANT SAYETH NAUGHT.

SUBSCRIBED and sworn to before me
this 27" day of October, 2020.

. CHRISTY MICHALSKY

B Notary Public-State of Nevada
APPT.NO.13-11836-14

My Appt. Expires 01-07-2022
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NYE COUNTY DISTRICT ATTORNEY
P.0. BOX 39

PAHRUMP, NEVADA 89041

{775) 751-7080
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CERTIFICATE OF SERVICE

|, Renne McKeen, Executive Legal Secretary, Office of the Nye County District
Attorney, Post Office Box 39, Pahrump, Nevada 89041, do hereby certify that | have
served the following:

Opposition to Defendant’s Motion to Disqualify.

5TH JDC Case No. CR9226

STATE v. COLE ENGELSON
upon said Defendant herein by personally delivering a true and correct copy thereof on

/9/2’2/47020 to the following:

DANIEL MARTINEZ
daniel@danielmartinezlaw.com

RONNI BOSKOVICH
boskovichlaw@gmail.com

Ly S,

Renne McKeen 7 et
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