IN THE SUPREME COURT OF THE STATE OF NEVADA

IN RE: APPLICATION OF BRECK
SMITH

Case No.: 82696 Electronically Filed
May 03 2021 01:58 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

APPELLANT’S RESPONSE TO MOTION TO DISMISS

Appellant, by and through counsel, Aaron D. Ford, Attorney General of the

State of Nevada, hereby submit this Response to Respondent’s Motion to Dismiss

Appeal for lack of Subject Matter Jurisdiction filed on April 27, 2021.

This Response is based upon the following points and authorities, together

with all other pleadings, documents, and exhibits on file herein.

Dated this 3™ day of May 2021

Respectfully submitted,

AARON D. FORD
Attorney General

By:__ /s/ Katrina A. Samuels
Katrina A. Samuels

(Bar No. 13394)

Deputy Attorney General
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101

(702) 486-3770 (phone)

(702) 486-2377 (fax)
KSamuels@ag.nv.gov
Attorney for Appellant

Docket 82696 Document 2021-12629



STATEMENT OF RELEVANT FACTS'

On January 12, 2021, with the assistance of counsel, Breck Smith (Smith)
filed a petition for writ of habeas corpus. Exhibit (Ex.) 1. In his petition, Smith
challenged the timeliness of his parole revocation hearing and the calculation of his
earned prison credits from the one-year penalty that was imposed upon him, because
of his parole revocation. /d. According to Smith, his parole revocation was untimely
pursuant to NRS 213.1517 (4), and as a result, the application of his earned credits
from his subsequent one-year penalty were miscalculated, resulting in a delayed
parole eligibility hearing date. /d.

The Eighth Judicial District Court agreed with Smith and entered a findings
of fact and conclusion of law and order on February 17, 2021 granting Smith’s
request for habeas relief. Ex. 2. On February 24, 2021, the District Court filed a
notice of entry of order. Ex. 3. On March 26, 2021, Appellant filed a notice of appeal,
appealing the District Courts interpretation of NRS 213.1517 (4) and how it applies
to the Parole Board holding a parole revocation hearing within 60 days while a
petitioner has a simultaneous criminal matter that has yet to be adjudicated. Exs. 4
and 5.

/1

! Respondent goes into a lot of facts in their Motion to Dismiss that are not relevant for this
Court’s determination of whether the Appellant timely filed their appeal. As a result, Appellant
will not address Respondent’s additional facts at this time.



On April 27, 2021, Respondent filed a Motion to Dismiss Appeal for Lack of

Subject Matter Jurisdiction. Appellant’s Response is set forth below.
ARGUMENT

The issue to be addressed before this Court is whether Appellant timely filed
their notice of appeal in the District Court. Respondent believes that Appellant’s
notice of appeal is untimely pursuant to NRAP 4(a)(1), but Respondent’s
interpretation of the statute is incorrect. Pursuant to NRAP 4(a)(1), a notice of appeal
“must be filed after entry of a written judgment or order, and no later than 30 days
after the date that written notice of entry of the judgment or order appealed from is
served.” However, if there is an applicable statute providing a different period that
a notice of appeal must be filed, “the notice of appeal required by these Rules must
be filed within the time period established by the statute.” Id. Under NRS 34.830(3),
the clerk of the court must prepare a notice establishing the starting period to appeal
and the notice provides that “if you wish to appeal, you must file a notice of appeal
with the clerk of this court within 33 days after the date this notice is mailed to you.”
As NRS 34.830(3) provides a different period, Appellant must follow this statute for
their notice of appeal to be timely.

In this case, the District Court entered a findings of fact and conclusion of law
and order on February 17, 2021. Ex. 2. However, the District Court did not serve the

written notice of entry of that judgment until February 24, 2021. Ex. 3. Here, the



notice of entry clearly states that, “you may appeal to the Supreme Court....and if
you wish to appeal, you must file a notice of appeal ...within thirty-three days after
the date this notice is mailed...this notice is mailed on February 24, 2021.” Id.
Because the District Court mailed the notice to Appellant and Respondent on
February 24,2021, Appellant had 33 days or until March 29, 2021 to file their notice
of appeal in the District Court. Since Appellant filed their notice of appeal on March
26,2021, which is 30 days from the date the District Court mailed the written notice
of entry of the judgment, their appeal is timely, and this Court does not lack
jurisdiction.
CONCLUSION

NRS 34.830(3) is clear and unambiguous and Respondent’s claims are belied
by both the law and the record. Therefore, Appellant respectfully requests this Court
dismiss Respondent’s Motion.

Respectfully submitted,

AARON D. FORD
Attorney General

By:__ /s/ Katrina A. Samuels
Katrina A. Samuels (Bar No. 13394)
Deputy Attorney General

Office of the Attorney General

555 E. Washington Ave., Ste. 3900
Las Vegas, NV 89101

(702) 486-3770 (phone)
KSamuels@ag.nv.gov

Attorney for Appellant




CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing in accordance with
this Court’s electronic filing system and consistent with NEFCR 9 on May 3, 2021.

Participants in the case who are registered with this Court’s electronic filing
system will receive notice that the document has been filed and is available on the
court’s electronic filing system.

McAvoy Amaya & Revero Attorneys

Michael J. McAvoy

400 S. 4™ St., Ste. 500

Las Vegas, NV 89101

Mike@mrlawlv.com

Tim@mrlawlv.com

/s/ M. Landreth

An employee of the Office of the Attorney General
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PRESENTENCE INVESTIGATION REPORT
The Honorable Kathleen E. Deluney
Department XXV, Clark County
Eighth Judicial District Conrt

Date Report Prepared: July 26, 2019

Prosecutor: Madilyn Cole, Ch1=f]5DA o i o o ] o PSI: 576274
Defense Attorney: Thomns A Encssnn Retamcd. _ R

Defendant:

Breck Warden Smith
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PRESENTENCE INVESTIGATION REPORT Page 2
BRECK WARDEN SMITH
CC#: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT Page 3
BRECK WARDEN SMITH '
CCH#: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT
DRECK WARDEN SMITH
CCH: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT Page 5
BRECK WARDEN SMITH
CC#: C-19-337302-1
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PRESENTENCE INVESTIGATION REFPORT Page 6
BRECK WARDEN SMITH
CC#: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT Page 7
BRECK WARDEN SMITH
CC#: C-19-33730211
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PRESENTENCE INVESTIGATION REPORT Page 8
BRECK WARDEN SMITH )
CC#: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT Page 9
BRECK WARDEN SMITH
CC#: C-19-337302-1
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FRESENTENCE INVESTIGATION REPORT Page 10
BRECK WARDEN SMITH
CC#: C-19-337302-1
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PRESENTENCE INVESTIGATION REPORT Page 11
BRECK WARDEN SMITH
CC#: C-19-337302-1

Respectfully Submitted,

Anne X, Carpenter, Chief

Report prepared by: Sandra Richards
DPS Parole and Probation, Specialist I1]
sccourtservices@dps.state.nv,us

Approved by:

KS Grotelueschen, Digrsly sgaed by ks
. (arcrimluaseben, Suprma:or
. Supervisor Drate: 2018028 11.22:87 D700
K8 Grotelueschen, DPS Parole and Probation Supervisor
Southern Command, Las Vegas

scocourtservices@dps. state.nv.us
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PRESENTENCE INVESTIGATION REPORT Page 12
BRECK WARDEN SMITH
CC#: C-19-337302-1

STANDARD PROBATION AGREEMENT AND RULES IF THE COURT CHOOSES TO GRANT

PROBATION:

1. Reporting: You are to report in person to the Division of Parole and Probation as instructed by the
Division or ity agent. You are required to submit a written report each month on forms supplied by the
Division. This repost shall be true and correct in all respects.

2. Residence: You shall not change your place of residence without first obtaining permission from the
Division of Parole and Probatipn, in cach instance,

3. Intoxicants: You shall not consume any alcohalic beverages (whatsoever) (to excess). Upon order of
the Division of Parole and Probation or its agent, you shall submit to a rnedically recognized test for
blood/breath aleohol content. Test resulis of .08 blood alcohol content or higher shall be sufficient
proof of excess.

4, Contralied Substances: You shall not use, purchase or possess any illegal drugs, or any prescription
drugs, unless first prescribed by a licensed medieal professional. You shall immediately notify the
Division of Parcle and Probation of any prescription received. You shall submit to drug testing as
required by the Division or its agent.

Weapaons: You shall not possess, have access to, or have under yout control, any type of weapon.

Search: You shall submit your person, property, place of residence, vehicle pr areas under your

control to search including electronic surveillance or monitoring of your location, at any time, with or

without a search warrant or warrant of arrest, for evidence of a crime or viclation of probation by the

Division of Parole and Probation or its agent.

7. Associates: You must have prior approval by the Division of Parole and Probation to associate with
any person convicted of a felony, or any person on probation or parole supervision. You shall not have
any contact with persons confined in a correctional institution unless specific written permission bas
been pranted by the Division and the correctional institution.

3. Directives and Conduct: You shall follow the directives of the Division of Parole and Probation and
your conduct shall justify the opporimity granted to you by this community supervision.

9. Laws: You shall comply with all municipal, county, state, and federal laws and ordinances.

10. Out-of-State Travel: You shall not leave the state without first obtaining written permission from the
Division of Parole and Probation.

11, Employment/Program: You shall sesk and maintain legal employment, or maintain & program
approved by the Division of Parole and Probation and not change such employment or program
without first obtaining permission, All terminations of employment or program shall be immediately
reported to the Division.

12. Financial Obligation: You shall pay fees, fines, and restitution on a schedule approved by the
Division of Parole and Probation. Any excess manies paid will be applied to any other outstanding
fees, fines, and/or restitution, even if it is discovered afier your discherge.

13. Special Conditions:

1. You shall submit your digital storape media or any digital storage media that you have access or

use, including computers, handheld communication devices and any network applications associated

with those devices, including social media and remote storage services (o & search and shall provide all
passwords, unlock codes and account information assaciated with those items, with or without a search
warrant, by the Division of Parcle and Probation or its agent.

2. Any Other Condition As Determined By the Court,

S Ln
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Steve Sisolak James M. Wright

Croviermny Dirsetor

Natalie Waood
Chief

DIVISION OF PAROLE AND PROBATION

July 26, 2019
OBATION SUC PROBAR PSP) SCORE

Offender: SMITH, BRECK
PSI#: 576174

= Delibor4ta

Age; 3 = 40 or more Fomily Situation; 2 = Moderately Supportive
Employment/Program: 0 = Almost Non-cxistent Education: 2 - High School/GED/Vo-Tech
Financial: 2= Comld be developed Military: 1 = Hon Discharge/™No Mil Ser
Employability: 2 = Readdy/Not Needed/Mental Heaith
JPre Sentepce Ajdustment:

Commitment/Ties: 2 = Lotal/In State Resource Availability: 2= Available

Program Participation: 3 =N/A Sobstance Drug; J =No Use

Hemesty/Cooperation: 1 = Reluctent Substanee Alcohol: 3 = Non-Problematic

Attitode/Supervisiow: 2 = Positive Attitade/Offense: 1 = IndifTerent

I
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DEPARTMENT OF PURLIC SAFETY
el DIVISION OF PAROLE AND PROBATION
(x] Felony SENTENCE RECOMMENDATION SELECTION SCALE ] GM

Defendant's Name: BRECK WARDEN SMITH CCH C-19-337301-1
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Sandra Richands, Speclalist Nl Drsemibuieds tresns s s " Tuesday. July 23, 2019 i

Date

Specialist;
K3 Grotelueschen, Supervisor St teraduidemim. Siemin o Friday, July 26, 2019
Date

Supervisor:
NP 75 Y 1917 Lotk Al Huld Page 2 o 2




Exhibit 2






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

STATE OF NEVADA, District Court Case No.:
Plaintiff,
Vs. Justice Court Case No.: 18F05188X

Breck Warden Smith

Defendant

BINDOVER and ORDER TO APPEAR
An Order having been made this day by me that Breck Warden Smith be held to
answer before the Eighth Judicial District Court, upon the charge(s) of Att burglary
[50442]; Att home invasion [S0446]; Poss burglary tools [S0441] committed in said
Township and County, on March 22, 2018 .

IT IS FURTHER ORDERED that said defendant is commanded to appear in the
Eighth Judicial District Court, Regional Justice Center, Lower Level Arraignment
Courtroom “A”, Las Vegas, Nevada on January 14, 2019 at 10:00 AM for arraignment
and further proceedings on the within charge(s).

IT IS FURTHER ORDERED that the Sheriff of the County of Clark is hereby
commanded to receive the above named defendant(s) into custody, and detain said
defendant(s) until he/she can be legally discharged, and be committed to the custody of the
Sherift of said County, until bail is given in the sum of $7,000/7,000 Total Bail.

Dated this 10th day of January, 2019

AV SO

Justice of the Peace, Las Vegas Township
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All of which is contrary to the form, force and effect of Statutes in such cases made and

provided and against the peace and dignity of the State of Nevada. Said Complainant makes

this declaration subject to the penalty of perjury.

18F05188X/ckb/L4
LVMPD EV# 1803222077

(TK1)

W:\2018\2018F\051\88\18F05188-ACOM-(SMITH__ BRECK)-001.DOCX
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JUSTICE CQURT, LAS VEGAS TOWNSHIP
CLARK EE@BN“TY NEVADA

THE STATE OF NEVADA, 7512 #iR 7b A & 35

o

Plaintiff, JUSTICE COURT
LAS VEGAS HE VADA CASE NO: 18F05188X

\...‘

-vs- Y , .
s PES ™  DEPTNO: 1
BRECK WARDEN SMITH #806628,
Defendant.
CRIMINAL COMPLAINT

The Defendant above named having committed the crimes of ATTEMPT BURGLARY
(Category C Felony - NRS 205.060, 193.330 - NOC }50442) and POSSESSION OF
BURGLARY TOOLS (Gross Misdemeanor - NRS 205.080 - NOC 50441), in the manner
following, to-wit: That the said Defendant, on or about the 22nd day of March, 2018, at and
within the County of Clark, State of Nevada,

COUNT 1 - ATTEMPT BURGLARY

did willfully, unlawfully, and feloniously attempt to enter, with intent to commit
larceny, that certain building located at 10091 Edwardian Street, Las Vegas, Clark County,
Nevada, occupied by LEOMER SARMIENTO, by knocking on doors and windows.
COUNT 2 - POSSESSION OF BURGLARY TOOLS

did willfully and unlawfully have in his possession, a tool, to wit: a utility vest and/or
clipboard and/or a badge, which is commonly used for the commission of a burglary, invasion
of the home, larceny, and/or other crime, under circumstaﬁces evincing an intent to use or
employ said tools in thé commission of a crime.

All of which is contrary to the form, force and effect of Statutes in such cases made and
provided and against the peace and dignity of the State of Nevada. Said Complainant makes

e

this declaration subject to the penalty of perjury.

03/23/18
18F05188X/mab
LVMPD EV# 1803222077
(TK1) " 18F05188X ' \‘f

CRM
Criminal Complaint

© 9211443
| H || ||| ”" “lm‘l‘\l‘”"“ W:\2018\2018F\051\88\18F05188-COMP-001.DOCX




Justice Court, Las Vegas Township
Clark County, Nevada

cwmtnariot Court Minutes LD
L008218601

18F05188X State of Nevada vs. Smith, Breck Warden tead Atty: Public Defender
3/27/2018 7:30:00 AM Initial Appearance (In Result:; Matter Heard
Custody)

PARTIES State Of Nevada Scheible, Melanie L
 PRESENT: Attorney ‘ Gaston, Tyler

Defendant Smith, Breck Warden

Judge: Pro Tempore, Judge

Court Reporter: McIntosh, Shawna

Pro Tempore: Hua, Jeannie

Court Clerk: Howard, Erika

[ : PROCEEDINGS

Attorneys: Gaston, Tyler Smith, Breck Warden Added

Public Defender Smith, Breck Warden - . Added

Hearings: 6/13/2018 9:00:00 AM: Preliminary Hearing . Added
Events: Initial Appearance Completed

Advlised of Charges on Criminal Complaint, Waives Read{ng of Criminal Complaint
Public Defender Appointed
Defense waives the 15 day rule N

Bail Stands ~ Cash or Surety Amount: $7,000.00
Counts: 001, 002 - $7,000.00/3%7,000.00 Total Bai

Las Vegas Justice Coutt: Department 01 Case 18F05188X'Prepared By: howarde
LVIC_BW_Criminal_MinuteOrderByEventCode 3/27/2018 1:00 PM



Justice Court, Las Vegas Towngib ,

Clark County, Nevada

Department: 01 Court Minutes

IR

L009551750
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: C. Benjamin Scroggins
6/13/2018 9:00:00 AM Preliminary Hearing (In Result: Matter Heard
custody) : v
PARTIES State Of Nevada Jones, John
PRESENT: Attorney Scroggins, C. Benjamin

Defendant Smith, Breck Warden
Judge: Walsh, Robert J.
Court Reporter: Mclntosh, Shawna
Court Clerk: Howard, Erika
| ' PROCEEDINGS |
Hearings: 7/16/2018 7:30:00 AM: Negotiations - Added
Events: Motion to Continue - Defense

Granted
AR Continuéd‘ For Negotiations - - - - o
Bail Stands - Cash or Surety

Counts: 001; 002 - $7,000.00/$7,000.00 Total Bail

Amount: $7,000.00

Las Vegas Justice Court: Department 01
LVJC_RW_CriminaI_MinuteOrderByEventCode

Case 18F05188X Prepared By: eveoro
6/13/2018 12:09 PM



Justice Court, Las Vegas Townguip
Clark County, Nevada

oeprimns o Court Minutes A AL

' , L009682906
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
7/16/2018 7:30:00 AM Negotiations (In Custody) : Result: Matter Heard
PARTIES State Of Nevada Jones, John
PRESENT: . Attorney Ericsson, Thomas A.
Judge: Walsh, Robert J.
Court Reporter: Mclntosh, Shawna
Court Clerk: Orozco, Evelyn

PROCEEDINGS

Attorneys: Ericsson, Thomas A. Smith, Breck Warden ‘ ' Added
Hearings: 7/30/2018 7:30:00 AM: Negotiations Added
Events: Counsel Substitutes in as Attorney of Record

T. Ericson, Esq.

Motion to Continue - Defense

Granted

Continued For Negotiations

Bail Stands - Cash or Surety Amount: $7,000.00
Counts: 001; 002 - $7,000.00/$7,000.00 Total Bail

Defendant not Transported

Defendant currently at Nevada State Prison

Custody Comment

Defendant currently at Nevada State Prison

Las Vegas Justice Court: Department 01 _ Case 18F05188X Prepared By: eveoro
LVIC_RW_Criminal_MinuteOrderByEventCode _ 7/16/2018 1:59 PM



Juscice Court, Las Vegas Towng'nip
Clark County, Nevada

et Court Minutes LN A
L009743529

18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
7/30/2018 7:30:00 AM Negotiations (In Custody) Result: Matter Heard
PARTIES State Of Nevada Scheible, Melanie L
PRESENT: Attorney Ericsson, Thomas A.

Defendant Smith, Breck Warden
Judge: Walsh, Robert J.
Court Reporter: McIntosh, Shawna
Court Clerk: Orozco, Evelyn

PROCEEDINGS
Hearings: 8/20/2018 7:30:00 AM: Negotiations Added
Events: Motion to Continue - Defense
Granted

Continued For Negotiations

Bail Stands - Cash or Surety Amount: $7,000.00
Counts: 001; 002 - $7,000.00/$7,000.00 Total Bail

Custody Comment

Defendant is in custody at High Desert State Prison

Las Vegas Justice Court: Department 01 Case 18F05188X Prepared By: eveoro
LVIC_RW_Criminal_MinuteOrderByEventCode 7/30/2018 1:42 PM



Juch Court, Las Vegas Tow...hip
Clark County, Nevada

et Court Minutes ORI
L009829601
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
8/20/2018 7:30:00 AM Negotiations (In Custody) Result: Matter Heard
PARTIES State Of Nevada Wong, Hetty
PRESENT: Attorney Ericsson, Thomas A.
Defendant Smith, Breck Warden

Judge: Walsh, Robert 1.
Court Reporter: Grime, Joanie
Court Clerk: Howard, Erika
[ PROCEEDINGS |
Hearings: 9/4/2018 9:00:00 AM: Preliminary Hearing Added
Events: Matter Not Negotiated - Preliminary Hearing/Trial

Date Set

Preliminary Hearing Date Reset

Bail Stands - Cash or Surety Amount: $7,000.00

Counts: 001, 002 - $7,000.00/$7,000.00 Total Bail

Las Vegas Justice Court: Department 07 Case 18F05188X Prepared By: eveoro

LVIC_RW_Criminal_MinuteOrderByEventCode 8/20/2018 8:58 AM



Department: 01

Justice Court, Las Vegas Township

Clark County, Nevada

Court Minutes

AR

L009881086

18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
8/30/2018 7:30:00 AM Motion (In Custody (High Result: Matter Heard
Desert))
PARTIES State Of Nevada Lexis, Chad
PRESENT: Attorney Ericsson, Thomas A.
Judge: Walsh, Robert J.
Court Reporter: McIntosh, Shawna
Court Clerk: Howard, Erika
[ PROCEEDINGS |
Events: Motion by State to File an Amended Criminal
Complaint
Granted
Amended Criminal Complaint
Filed in open court
Remand - Cash or Surety
Counts: 001; 002; 003 - $7,000.00/$7,000.00 Total Bail
Future Court Date Stands
September 4, 2018 9am
Preliminary Hearing
Charges: Amended: 003: Possess burglary tools Amended Complaint Filed

002: Attempted home invasion

Las Vegas Justice Court: Department 01
LVIC_RW_Criminal_MinuteOrderByEventCode

Case 18F05188X Prepared By: howarde
8/30/2018 1:54 PM



Justice Court, Las Vegas Township
Clark County, Nevada

oeparimet: o Court Minutes AT e
L009894145
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
9/4/2018 9:00:00 AM Preliminary Hearing (In Result: Matter Heard
Custody(Prison))
PARTIES State Of Nevada Wong, Hetty
PRESENT: Attorney Ericsson, Thomas A.
Defendant Smith, Breck Warden
Judge: Walsh, Robert J.
Court Reporter: Grime, Joanie
Court Clerk: Howard, Erika
PROCEEDINGS

Hearings: 9/18/2018 7:30:00 AM: Negotiations Added
Events: Motion to Continue - Defense

Granted

Continued For Negotiations

Bail Stands - Cash or Surety Amount: $7,000.00

Counts: 001, 002, 003 - $7,000.00/$7,000.00 Total Bail

Las Vegas Justice Court: Department 01 Case 18F05188X Prepared By: howarde
LVIC_RW_Criminal_MinuteOrderByEventCode 9/4/2018 12:46 PM



Jusge Court, Las Vegas Towsﬁp
Clark County, Nevada

Deprimens Court Minutes AT
L009954301
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson
9/18/2018 7:30:00 AM Negotiations (In custody Result: Matter Heard
(Prison))
PARTIES State Of Nevada Wong, Hetty
PRESENT: Attorney Ericsson, Thomas A.
Defendant Smith, Breck Warden
Judge: Pro Tempore, Judge
Court Reporter: Grime, Joanie
Court Clerk: Howard, Erika
Pro Tempore: Jansen, William D.
PROCEEDINGS
Hearings: 10/10/2018 9:00:00 AM: Preliminary Hearing Added
Events: Preliminary Hearing Date Reset
Matter Not Negotiated - Preliminary Hearing/Trial
Date Set ‘
Bail Stands - Cash or Surety Amount: $7,000.00

Counts: 001; 002; 003 - $7,000.00/$7,000.00 Total Bail

Case 18F05188X Prepared By: eveoro

Las Vegas Justice Court: Department 01
9/18/2018 9:47 AM

LVIC_RW_Criminal_MinuteOrderByEventCode



Jusﬂe Court, Las Vegas Tow%ip
Clark County, Nevada

ceparimen: 1 Court Minutes ORI AN
L010047599

18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson, ESQ
10/10/2018 9:00:00 AM Preliminary Hearing (In Result: Matter Heard
Custody(Prison)) .
PARTIES State Of Nevada Cole, Madilyn
PRESENT: Attorney Ericsson, Thomas A., ESQ

Defendant Smith, Breck Warden
Judge: Walsh, Robert J.
Court Reporter: McIntosh, Shawna
Court Clerk: Orozco, Evelyn
| PROCEEDINGS |
Hearings: 10/24/2018 7:30:00 AM: Negotiations Added
Events: Side Bar Conference Held

Motion to Continue - Defense

Granted

Continued For Negotiations

Presence Waived

for Defendant

Bail Stands - Cash or Surety Amount: $7,000.00
Counts: 001; 002; 003 - $7,000.00/$7,000.00 Total Bail

Las Vegas Justice Court: Department 01 Case 18F05188X Prepared By: eveoro

LVIC_RW_Criminal_MinuteOrderByEventCode 10/10/2018 10:43 AM



Justice Court, Las Vegas Township
Clark County, Nevada

oeparmnt: o Court Minutes LML
L010104905
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson, ESQ
10/24/2018 7:30:00 AM Negotiations (In Custody Result: Matter Heard
(Prison))
PARTIES State Of Nevada » Keach, Eckley M.
PRESENT: Attorney Stewart, Rachel £, ESQ
Defendant Smith, Breck Warden
Judge: Pro Tempore, Judge
Court Reporter: McIntosh, Shawna
Pro Tempore: Miiler, James Joseph
Court Clerk: Orozco, Evelyn
PROCEEDINGS

Attorneys: Stewart, Rachel E, Smith, Breck Warden Added

ESQ
Hearings: 1/10/2019 9:00:00 AM: Preliminary Hearing Added
Events: Matter Not Negotiated - Preliminary Hearing/Trial

Date Set

Preliminary Hearing Date Reset
Bail Stands - Cash or Surety Amount: $7,000.00
Counts: 001, 002; 003 - $7,000.00/$7,000.00 Total Bail

Plea/Disp:

Las Vegas Justice Court: Department 01 Case 18F05188X Prepared By: eveoro
LVIC_RW_Criminal_MinuteOrderByEventCode 10/24/2018 2:27 PM
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[18F05188X 721~ 10/24/2018 7:30 AM
L
Smith, Breck Warden Attorney: Ericsson, Thomas A., ESQ ScopelD: 806628
Hearing Type Hearing Comment . mI“ml“”““lmlml‘l’
L010098611
Negotiations In Custody(Prison)
Date Related Event Comment
10/10/2018 Bail Stands - Cash or Surety Counts: 001; 002; 003 - $7,000.00/$7,000.00 Total Bail
10/10/2018 Presence Waived for Defendant

Case Flags: Original Track 01

Sentencing Information
1 Attempted burglary [50442] (3/22/2018) (F) PCN/SEQ: 0025742615 001

Plea: Disp:
2 Attempted home invasion [50446] (3/22/2018) (F) PCN/SEQ: 0025742615 003

Plea: ' Disp:
3 Possess burglary tools [50441] (3/22/2018) (G) PCN/SEQ: 0025742615 002

Plea: Disp:

Las Vegas Justice Court: Department 01 Session: 12520670
LVIC_RW_Criminal_MarkUpSheetWBarcode_V2 10/23/2018 1:52:01 PM Page: 7



Justice Court, Las Vegas Township
Clark County, Nevada

oeparimens: Court Minutes IR
LO10352483
18F05188X State of Nevada vs. Smith, Breck Warden Lead Atty: Thomas A. Ericsson, ESQ
1/10/2019 9:00:00 AM Preliminary Hearing (In Result: Bound Over
Custody)
PARTIES State Of Nevada Cole, Madilyn
PRESENT: Attorney Ericsson, Thomas A., ESQ
Defendant Smith, Breck Warden
Judge: Bonaventure, Joseph M.
Court Reporter: Camgemi, Robert
Court Clerk: Cardwell, Ryan
PROCEEDINGS
Events: Unconditional Bind Over to District Court Review Date: 1/11/2019

Defendant unconditionally waives right to Preliminary Hearing. Defendant Bound Over to District Court as
Charged. Defendant to Appear in the Lower Level Arraignment Courtroom A.

District Court Appearance Date Set

Jan 14 2019 10:00AM: In Custody

Case Closed - Bound Over

Bail Stands - Cash or Surety Amount: $7,000.00
Counts: 001; 002; 003 - $7,000.00/$7,000.00 Total Bail

Plea/Disp: 001: Att burglary [50442]
Disposition: Waiver of Preliminary Hearing - Bound Over to District Court

002: Att home invasion [50446]
Disposition: Waiver of Preliminary Hearing - Bound Over to District Court

003: Poss burglary tools [50441]
Disposition: Waiver of Preliminary Hearing - Bound Over to District Court

Las Vegas Justice Court: Department 09 Case 18F05188X Prepared By: ryancar
LVIC_RW_Criminal_MinuteOrderByEventCode 1/10/2019 11:44 AM



Justice Court, Las Vegas Township
Clark County, Nevada

oepatnen: ¢ Court Minutes A0
L.009205834
PC18F05188X State of Nevada vs. Smith, Breck Warden
3/23/2018 9:00:00 AM Initial Appearance Justice Result: Signing Completed
Court (PC Review)
PARTIES
PRESENT:
Judge: Walsh, Robert J.
Court Clerk: Cardenas, Pompeya
PROCEEDINGS
Hearings: 3/27/2018 7:30:00 AM: 72 Hour Hearing . Added
Events: Probable Cause Found

Bail Reset - Cash or Surety
Counts: 001, 002 - $7,000.00/$7,000.00 Total Bail

Las Vegas Justice Court: Department 70 Case PC18F05188X Prepared By: pompeyac
LVIC_RW_Criminal_MinuteOrderByEventCode 3/23/2018 10:23 AM
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C. BENJAMIN SCROGGINS, ESQ. ‘ O I
Nevada Bar No. 7902 A E D

HUTCHINGS LAW GROUP, LLC

552 East Charleston Boulevard G AR 0 P2 o 0f
Las Vegas, Nevada 89104 USTICE COURT
Tel.:  (702) 660-7700 it CE COUR

Fax: (702) 552-5202 A VEGAS HEVADA
Email: benscrogginses mail.com ' _ o SEPUTY

Attorney for Defendant,
BRECK SMITH

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA, Case No.: 18F05188X
o Dept. No.: 1
Plaintiff,
vs.
BRECK WARDEN SMITH,
Defendant.

NOTICE OF ENTRY OF SUBSTITUTION OF ATTORNEY

TO: THE STATE OF NEVADA,
TO: THE CLARK COUNTY DISTRICT ATTORNEY’S OFFICE; and
TO: THE CLARK COUNTY PUBLIC DEFENDER.
YOU AND EACH OF YOU will please take notice that a Substitution of Attorney was

filed in the above-referenced case on the 10th day of April, 2018. A true and correct copy of the

/11
/11

/17

- 18F05188X
NTC
1 Notice
9277209

TN
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Substitution is attached hereto as Exhibit “A.” Take due notice thereof and govern yourselves
accordingly.
GIVEN this 10th day of April, 2018.

HUTCHINGS LAW GROUP, LLC

L L bpestion

C. BENJAMIN SCROG(ANS, ESQ.
Nevada Bar No. 7902

552 East Charleston Boulevard

Las Vegas, Nevada 89104

Attorney for Defendant,
BRECK W. SMITH

CERTIFICATE OF SERVICE

] hereby certify that T served a true and correct copy of the foregoing NOTICE OF
OH : .
ENTRY OF SUBSTITUTION OF ATTORNEY on the .} U. .day of April, 2018, by depositing.

the same for mailing in the United States mail, postage prepaid, addressed to the following:

Clark County Public Defender Clark County District Attorney
309 South Third Street Criminal Division
Las Vegas, Nevada 89155 200 Lewis Avenue

Las Vegas, Nevada 89101

DATED this ‘ 9“ day of April, 2018.

V
By: ‘/QM% h M7‘/7A\

An lﬁnployeé of Hutc in@aw Ghoup,BLC
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Exhibit “A”
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C. BENJAMIN SCROGGINS, ESQ. F i L E @

Nevada Bar No. 7902

HUTCHINGS LAW GROUP, LL.C T8 PR 10 A S 39
552 East Charleston Boulevard T URT

Las Vegas, Nevada 89104 ‘ JUSTICE CO R

Tel:  (702) 660-7700 LAS VtGAiﬁ\%fAUA
Fax: (702) 552-5202 BY DEP&‘EY

Email: benscrogginsesq@,gmail.com

Attorney for Defendant,
BRECK SMITH

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA, Case No.: 18F05188X
. Dept. No.: 1
Plaintiff,
VS.
BRECK WARDEN SMITH,
Defendant.

SUBSTITUTION OF ATTORNEY

Defendant, BRECK WARDEN SMITH, heteby substitutes C. BENJAMIN
SCROGGINS, ESQ. and HUTCHINGS LAW GROUP, LLC as his attorneys in place of the
/11
/117

iy
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Clark County Public Defender. This substitution is made pursuant to JCRLV 30(b)(1).

CONSENT to the above substitution is hereby given:

This lQWday of April, 2018.
By: { )Mﬁ@

K WARDEN SMITH, PUBLIC DEFENDER
Defendant 309 South Third Street
Las Vegas, Nevada 89155
(702) 455-4685
his ’0 day of April, 2018.

Nevada Bar No. 790

HUTCHINGS LAW GROUP, LLC
552 East Charleston Boulevard

Las Vegas, Nevada 89104

(702) 660-7700

SUBMITTED this Zﬂ!& day of April, 2018.

Ll s

C. BENJAMIN SC GINS ESQ.
Nevada Bar No. 7902
HUTCHINGS LAW GROUP, LL.C
552 East Charleston Boulevard

Las Vegas, Nevada 89104

Tel.: (702) 660-7700

Fax: (702) 552-5202
benscrogginsesqidgmail.com

RECEIPT OF COPY

I hereby acknowledge that on the day of April, 2018, I received a copy of the

foregoing SUBSTITUTION OF ATTORNEY filed in Las Vegas Justice Court case number
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18F05188X, STATE OF NEVADA v. BRECK WARDEN SMITH, by hand delivery made at

my office located at:
The Office of the Clark County District Attorney
Criminal Division
200 Lewis Avenue
Las Vegas, Nevada 89101

DATED this _- 0tay of April, 2018.

By:

An Employee of the Office of the Clark
County District Attorney




To:

Page i_»f 2 2018-04-09 17:40:06 (GMT)

vt

HUTCHINGS LAW GROUP
ATTORNEYS AT LAW
552 E. Charleston Blyd..
Las Vegas, Nevada 89104
P: (702) 660-7700 F: (702) 552-5202
hutchingslawgroup.com

April 9, 2018
Sent Via Facsimile and U.S. Mail

Las Vegas Justice Court
Department 1

Regional Justice Center
200 Lewis Avenuc

Las Vegas, Nevada 89101
Fax: (702) 671-2512

Re: State of Nevada v. Breck Warden Smith
Case number: 18F05188X

To whom it may concern:

17025525202 From: Mark Hutchings

gC |

Please be advised that this office represents Mr. Breck Warden Smith in the above-referenced
case. Please direct all future notices and correspondence in this case to my attention. If you

have any questions or concerns, please do not hesitate to contact us.

T “Very truly yours,

HUTCHINGS LAW GROUP -
Iy

Of Counsel

cc.  Clark County District Attorney’s Office

CBS

" . 18F05188X
ACON
Notice of Gonfirmation of Counsel

9273981

1
|
_,//




2018-04-09 17:40:06 (GMT)

17025525202 From: Mark Hutchings

FAX COVER SHEET

TO

COMPANY

FAXNUMBER 17026712512

FROM Mark Hutchings

DATE 2018-04-09 17:39:38 GMT
RE LVJC LOR Breck Warden

COVER MESSAGE

Laura Bautsta

Legal Assistant

Hutchings Law Group, LLC
552 E. Charleston Blvd.

Las Vegas, NV 89104

P 702-660-7700

F: 702-552-5202
Ibautistai@hutchingsiawgroup.com

WWW . EFAX.COM
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|| Email: benscrogginsesq@gmail.com DEPUTY

THE STATE OF NEVADA, Case No.: 18F05188X
Dept. No.: 1
Plaintiff,
VS.
BRECK WARDEN SMITH,
| Defendant. N

‘ SCROGGINS, ESQ. and HUTCHINGS LAW GROUP, LLC as his attorneys in place of the

. 18F05188X
' SUBA

|

Nevada Bar No 7902 FILED

HuTCHINGS LAw GROUP, LLC

552 East Charleston Boulevard 018 APR 10 A C‘T 39
Las Vegas, Nevada 89104 JUSTICE COURT

Tel.:  (702) 660-7700 ‘ LAS VEGAS REMADA
Fax: (702) 552-5202 \ o

Attorney for Defendant,
BRECK SMITH

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

SUBSTITUTION OF ATTORNEY

Defendant, BRECK WARDEN SMITH, hereby substitutes C. BENJAMIN

/11
I

/11

Substitution of Attorney
9 60 . 1

TR




10

11

12

13

14

15

16

17

18

19

20

21 |

22

23

Clark County Public Defender. This substitution is made pursuant to JCRLV 30(b)(1).

This i day of April, 2018.

ByA

CONSENT to the above substitution is hereby given:

This szay of April, 2018.

RECK WARDEN SMITH, UBTIC NLE:
Defendant 309 South Third Street
Las Vegas, Nevada 89155

(702) 455-4685

This_[f) day of April, 2018.

C. BENJAMIN'SC
Nevada Bar No. 79 ,
HUTCHINGS LAW GROUP, LL.C
552 East Charleston Boulevard

Las Vegas, Nevada 89104

GINS, ESQ.

(702) 660-7700

SUBMITTED this Mday of April, 2018.

L Lo i

C. BENJAMIN SCRO S, ESQ.
Nevada Bar No. 7902

HUTCHINGS LAW GROUP, LLC
552 East Charleston Boulevard

Las Vegas, Nevada 89104

Tel.: (702) 660-7700

Fax: (702) 552-5202
benscrogginsesq@gmail.com

RECEIPT OF COPY

I hereby acknowledge that on the day of April, 2018, I received a copy of the

foregoing SUBSTITUTION OF ATTORNEY filed in Las Vegas Justice Court case number
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18F05188X, STATE OF NEVADA v. BRECK WARDEN SMITH, by hand delivery made at

my office located at:

The Office of the Clark County District Attorney
Criminal Division
200 Lewis Avenue
Las Vggas, Nevada 89101

DATED this

day of April, 2018.

By:

v

An Employee of the Office of the Clark
County District Attorney
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C. BENJAMIN SCROGGINS, EsQ. te
Nevada Bar No. 7902 ﬁ b E @
HurcHINGS LAw GrOUP, LL.C .

552 East Charleston Boulevard Wig Ay 11 P2 58
Las Vegas, Nevada 89104 7 ,

Tel: (702) 660-7700 L‘,,{Uégﬁ?,?smg” .
Fax: (702) 552-5202 e YRR RS
Email: benscrogginsesq@gmail.com SRR

'11{5)3

Attorney for Defendant,
BRECK SMITH

IN THE JUSTICE COURT OF LAS VEGAS TOWNSHIP

COUNTY OF CLARK, STATE OF NEVADA

THE STATE OF NEVADA, Case No.: 18F05188X
Dept. No.: 1
Plaintiff,
Vs.
BRECK WARDEN SMITH,
Defendant.

DEFENDANT’S DEMAND FOR DISCOVERY PURSUANT TO NRS 171.1965

TO: THE STATE OF NEVADA; and
TO: THE CLARK COUNTY DISTRICT ATTORNEY’S OFFICE, its attorneys.
Defendant, BRECK WARDEN SMITH, by and through his attorney, C. BENJAMIN
SCROGGINS, ESQ. of HUTCHINGS LAW GROUP, LLC, hereby demands, pursuant NRS
171.1965, that the prosecuting attorney provide, not less than 5 (FIVE) judicial days before a
preliminary examination, copies of any:
(a) Written or recorded statements or confessions made by the defendant, or any
written or recorded statements made by a witness or witnesses, or any reports of statements or
confessions, of copies thereof, within the possession or custody of the prosecuting attorney;

(b)  Results or reports of physical or mental examinations, sc1ent1ﬁc tests or scientific

- 18FO5188X
. MISF
1 " Miscellaneous Filing

LT
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experiments made in connection with this particular case, or copies thereof, within the
possession or custody of the prosecuting attorney; and

(c) Books, papers, documents or tangible objects that the prosecuting attorney intends
to introduce in evidence during the case in chief of the State, or copies thereof, within the
possession or custody of the prosecuting attorney.

Please note that any and all evidence responsive to this demand that is within the custody
or possession of any investigating agency is deemed to be within }'four custody or possession.
This request is made in addition to, and does not affect, the obligation placed upon you by the
Constitution of the State of Nevada or the Constitution of the United States to disclose
exculpatory evidence to the defendant. Defendant hereby specifically requests that the State
produce any and all potentially exculpatory evidence and/or evidence that provides grounds for
the defense to attack the reliability, thoroughness, and good faith of the police investigation, to . |.
ifnﬁeéch the cfediBilify of tvh-e' Stéte’é witnesses, or to béister the defense cése as .req.uired by ther
Due Process Clause of the Fourteenth Amendment to the United States Constitution, as

interpreted by the Supreme Court of the United States in Brady v. Maryland, 373 U.S. 83 (1963),

and its progeny.
MADE this 10th day of May, 2018.

HUTCHINGS LAW GROUP, LLC

C. BENJAMIN SCROZZINS, ESQ.
Nevada Bar No. 790

552 East Charleston Boulevard

Las Vegas, Nevada 89104

Attorney for Defendant,
BRECK W. SMITH
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing DEFENDANT’S

DEMAND FOR DISCOVERY PURSUANT TO NRS 171.1965 on the day of May,

2018, by depositing the same for mailing in the United States mail, postage prepaid, addressed to

the following:
The Office of the Clark County District Attorney
Criminal Division
200 Lewis Avenue
Las Vegas, Nevada 89101

DATED this day of May, 2018.

7@%@%7%“

loyee of Hutchihgs Law Group, LLC




AFFIDAVIT OF SERVICE

Case: Court: County: Job:
18f05188x District Court Clark, NV e s | 2287567
Plaintiff / Petitioner: Defendant / Respondent:  {** gim f::
State of Nevada Breck W Smith S e
Received by: For: Hin .’. . _ .
Serve Vegas LLC Hutchings Law Group, LEeo HAY 5 2 f: 59
-
To be served upon: B 1 P
s FIUE OOt
Las Vegas Metropalitan Palice Department LAS '?'i’-iﬂ ,{*QL;\';";J;S'T
T
s \y BJ
|, fose Arellano, being duly sworn, depose and say: | am over the age of 18 years and not a party tothisa d that W|th|n the

boundaries of the state where service was effected, | was authorized by law to make service of the documents*ahd informed said person of
the contents herein

Li
Recipient Name / Address: Emmie Wood, Badge #15399, 400 S MARTIN L KING BLVD, LAS VEGAS, NV 83106
Manner of Service: Government Agency, May 14, 2018, 11:43 am PDT
Documents: Subpoena Duces Tecum

Additional Comments:

1) Successful Attempt: May 14, 2018, 11:43 am PDT at 400 S MARTIN L KING BLVD, LAS VEGAS, NV 89106 received by Emmie Woad, Badge
#15399. Age: 67; Ethnicity: Caucasian; Gender: Female; Weight: 150; Height: 5'8"

Pursuant to NRS 14.020 Documents were served by leaving a true copy, with the person stated above, who is a persan of suitable age and
discretion at the most recent address of the registered agent shown on the information filed with the Secretary of State.

I declare under penalty of perjury that the foregoing is true and correct.

05/14/2018

Jose Arellano Date
R-062729

Serve Vegas LLC

9811 W. Charleston Blvd 2-732
Las Vegas, NV 89117
702-478-0520

DeeJr \
[ 18FO518EX
" AFDV
Affidavit
9431735

i

.
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Nevada Bar #001565

MELANIE SCHAI:ZIBLE ' o : 43
Deputy District Attorney Y M)

Nega a Bar #014266 g L 20 A k
200 Lewis Avenue - JUSTICE CQURT

Las Vegas, Nevada 89155-2212  LAS VEGAS HEVADA
(702) 671-2500 BY

Attorney for Plaintiff : DEPUTY pNC

- JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-vs- CASE NO: 18F05188X
BRECK WARDEN SMITH, | DEPTNO: 1
#806628
Defendant.

ORDER FOR PRODUCTION OF INMATE
BRECK WARDEN SMITH, BAC #77141

DATE OF HEARING: JULY 30, 2018
TIME OF HEARING: 7:30 AM.

TO: BRIAN WILLIAMS, Warden of the High Desert State Prison;

TO: JOSEPH LOMBARDb, Sheriff of Clark County, Nevada
Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEVEN B.

WOLFSON, District Attorney, through MELANIE SCHEIBLE, Deputy District Attorney,
and good cause appearing therefor,

ITISHEREBY ORDERED that BRIAN WILLIAMS, Warden of the High Desert State
Prison shall be, and is, hereby directed to produce BRECK WARDEN SMITH, in Case
Number 18F05188X, on a charge wherein THE STATE OF NEVADA is the Plaintiff,
inasmuch as the said BRECK WARDEN SMITH is currently incarcerated in the High Desert
//

/I B | RECEIVED

18FO5188X i
OPIN o :
Order for Production of Inmate W:\2018\2018F\051\88\18F05188-0PI-(SM]THJMEEC¥)6)O?B?§X

9702212 |

[ JUSTICE Coury
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State Prison located in Indian Springs, Nevada and his presence will be required in Las Vegas,
Nevada commencing on JULY 30, 2018, at the hour of 7:30 o'clock A.M. and continuing until
completion of the prosecution's case against the said Defendant.

IT IS FURTHER ORDERED that JOSEPH LOMBARDO, Sheriff of Clark County,
Nevada, shall accept and retain custody of the said BRECK WARDEN SMITH in the Clark
County Detention Center, Las Vegas, Nevada, pending completion of said matter in Clark
County, or until the further Order of this Court; or in the alternative shall make all
arrangements for the transportation of the said BRECK WARDEN SMITH to and from the
Nevada State Prison facility which are necessary to insure the BRECK WARDEN SMITH'S
appearance in Clark County pending completion of said matter, or until further Order of this

DATED this } l day of July, 2018.

Court.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

ckb/L4

W:\2018\2018F\051\88\18F05188-OPI-(SMITH__BRECK)-001.DOCX
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THOMAS A. ERICSSON, ESQ. .
Nevada Bar No. 4982 e L3l A 825
Oronoz & Ericsson LLC e raURT

- : : JUSTICE LOLRL -,
1050 Indigo Drive, Suite 120 1 LAS VEGAS HEVADA
Las Vegas, Nevada 89145 ‘ BY__ __,GM,\Z‘M
Telephone: (702) 878-2889 DEPUTY ‘

Facsimile: (702) 522-1542

tom@oronozlawyers.com
Attorneys for Defendant

LAS VEGAS JUSTICE COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, )  CASENO.: 18F05188X
Plaintiff, g DEPT: 1
)
Vs.
| )
BRECK SMITH, g
Respondent. %
)
)
SUBSTITUTION OF ATTORNEY
I, BRECK SMITH, do hereby appoint and accept the appointment of THOMAS A.

ERICSSON, ESQ., as attorney of record in the place and steadyof the C. Benj

DATED this ﬂday of July, 2018.

BREEK SMITR=

18F05188X
SUBA
Substitution of Attorney

T

209

|

97

S

in Scroggins.
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I, THOMAS A. ERICSSON, ESQ., do hereby accept the substitution of attorney

regarding BRECK SMITH. .
DATED this 2@ day of July, 2018.
OMAS A. ERICSSON, ESQ.
I hereby consent to the foregoing substitution, and hereby release all pleadings and papers
I have for BRECK SMITH.
DATED this 20th day of /O/%} ,2018.
C. BENJAMIN SCR
552 E. Charleston Blvd.
Las Vegas, NV 89104
) Imar~~
Cy
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THOMAS A. ERICSSON, ESQ.
Nevada Bar No. 4982

Oronoz & Ericsson LLC

1050 Indigo Drive, Suite 120
Las Vegas, Nevada 89145
Telephone: (702) 878-2889
Facsimile: (702) 522-1542

tom(@oronozlawyers.com
Attorneys for Defendant

LAS VEGAS JUSTICE COURT
CLARK COUNTY, NEVADA
)
THE STATE OF NEVADA, g CASE NO.: 18F05188X
Plaintiff, ) DEPT: 1
)
vs.
)
BRECK SMITH, g
Respondent. g
)
)
RECEIPT OF COPY

RECEIPT OF COPY of the foregoing Substitution of Attorney is hereby acknowledged

this :’) S day of July, 2018.

OFFICE OF THE DISTRICT ATTORNEY
200 Lewis Avenue
Las Vegas, NV 89155
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ORIGINAL

JUSTICE COURT LAS VEGAS TOWNSHIP
@JNTY NEVADA

THE STATE OF NEVADAIMB AUG2u P |3 5b

Plaintiff, y;qy iLL COURT
LAS VEGAS KEVADA
-vs- BY ‘ CASENO: 18F05188X
BEPUTY
BRECK WARDEN SMITH, DEPTNO: 1
#806628

-2
[l

Defendant.

ckb/L4 . . L

. Motion

STATE’S MOTION TO AMEND CRIMINAL COMPLAINT
Upon the application of STEVEN B. WOLFSON, Clark County District Attorney, it is
hereby requested that the above entitled matter be placed on the arraignment calendar on the
30th day of August, 2018, at 8:00 o'clock A.M. for the purpose of Motion to Amend Criminal

Complaint.

DATED this, day of August, 2018.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada B gr 700 156'5 -

)

THE COURT

Chlef De uty District Attprney
Nevada Bar #011324

CERTIFICATE OF EMAIL TRANSMISSION

I hereby certify that service of State’s Motion to Amend Criminal Complaint was made
this QPPVH;y of August, 2018 by email transmission to THOMAS A. ERICSSON, ESQ. at

tom(@oronozlawyers.com .

BY:

Secretary for the District Attorney's Office

18F06188X
MOF

9857071

|| || “I“IH“ll“l““l‘lw " |’| ; W:\2018\2018F\05 1\88\18F05188-NOTC-(SMITH__BRECK)-001.DOCX
i
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STATE OF NEVADA

CERTIFICATION OF
BOARD OF PAROLE COMMISSIONERS ACTION
ORDER GRANTING PAROLE
SMITH BRECK WARDEN 77141 2008 042473 ISOCU2-C-19-B 07/15/2020 _
Inmate Name NDOC Number  Booking # Location Dute -

It is the Qrder of the Boerd that Parole is GRANTEDL The effective date of perole ia: 07/G1/2020

Relepse to the commmity or to 8 consecutive sentence is anthanized on the above apecified dae H “when digible” is indcmed,
relessc is mihorized on or after the dete of ihis hearing 1pon witsining miniowm cligibility, a0 determined by the Neveda Department
of Catrections (NDOC).

You are expected to program and/or work comstructivel y regardless of institgicnal sefting, end vou are expected to abide by the niles
of the NDOC. Failure (0 work and/or program comtructively, o vialgtion of the rules of the NDOC tmy result in the resciseion of
tigs order and denial of parole

NOTE: A paralee who vidaes a condition of his or her parole forfeits all or part of the credits for good bebavior earned by the
parolee after release on parole et the dircretion of the Prard A parclee whose parcle v revoked for baving violnled & condition of
parole forfeits all coredits for good behavior previowsly earned to reduce his or ber senfence pursuant to NRS 209. The Board omy
reslore any forfeited aredite ot its dizaction

THES ACTION AFPPLIES TO THE FOLLOWING SENTENCE(S):
Controlling sentonce denated by % Caza #: Cowil: Offanse Dascription:
19 LBURGLARY
132113 LHARI TUAL CRIMINAL (GREATER)
240508, LHABRI TUAL CRIMINAL (GREATER)
232108; 1, HABI TUAL CRIMINAL (GREATER)

Reason(s) for actlon:

Grant Resson: The inmele noud serve a consecidive semtenc?

Recommendation of the pand who conduried the heaving Grant Parole
Chairman Christopher Dericeo;, Gram Parole

Comurissi oner Touy Cords, Grant Parole

Comimigs oy Mary Baker, Grani Parole

The final action was ratified by the fdlowing Members of the Board of Paroe Comentsdoners:
Chairman Christopher Dericco;, Gram Parole

Commiesioner Mary Baker, Granl Pavole

Conmmissioner Tooy Corda, Grant Parale

Comna ssoner Sumen Jackson; Crant Perole

This docamend wes prepared by MBS ALLING o 712 2020 8 15 AM

Z_ord gwt rov 302019
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Exhibit 4



A e
Division of Parole and Probation
YIOLATION REPORT
Date Repurt Prepared: March 23, 2018

TO THE HONORABLE BOARD OF PAROLE COMMISSIONERS
CARSON CITY, NEVADA ‘
NAME: SMITH, Breck SUPERVISION GRANT: 03-07-2017
FILE #; L17-1752 EXPIRATION: LIFE
CcCc# C232113 <

NDOCH: 77141

CRIME: CT I: HABITUAL CRIMINAL (GREATER) (CATEGORY A FELONY)

SENTENCE: $25 ADMINISTRATIVE ASSESSMENT FEE, $150 DNA COLLECTION FEE, CC WITH C232105.
MAXIMUM TERM OF LIFE WITH A MINIMUM PAROLE ELIGIBILITY OF 10 YEARS IN THE
NEVADA DEPARTMENT OF CORRECTIONS,

L VIOLATION:

Conduet; Laws: On March 22, 2018, Breck Smith wes arresied by the Las Vegas Metopolitan Palice
Department end cherged with Attempt Burglary and Possession of Burglary Tools in Case# 18F05188X in
addition to four counts of Violation of Perole, The subject was pleced in custoady in the Clark County Detention
Center and bail was set at $7,000. The subject is scheduled 10 appear in the Las Vegas Justice Court on June 13,

2018,
EIMM m Mmuh ‘?‘ 201"’ e Dunnith winn dadaced ba cmas B2Mm 2o Al — 2l ‘.'GBS.. He
is 2 months in arears for a total of $60. 3 L

sl Condition (3

Snuth was previously sup:msed by thc Pahrl.unp office and tramfermd te thc Las Vegns office on or nbout
August, 2017, Since that time, the subject hag claimed he completed his substance ebuse evaluation while in
Pahrump however, to date, he has provided no verification that this has been complated.

. RESPONSE TO SUPERVISION:

This ia the subject’s first major violetion since being released to parole in March of 2017, The subject has aot
tested positive for any narcotics and has managed to maintain employment, However, his new armest is most
concerning to the Division. The subject is currently being supervised for four parole cases aad he has apparently
fallen back inio his old behavior. Due to the subject’s past criminal history with burglary offenses, the Division
feels the subject is not an appropriate candidate for continued commmity supervision.

OI. WHEREABOUTS AND AVAILABILITY:

Effective March 22, 2018, the subject is in custody in the Clark County Detention Center.
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Clark County Detention Ceater In-Custody Status Pagel of2

ouslng iSched Department | 18ched Action
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SWTHBRECKW |51 ]White |n
RREST FOR VIOL OF COND OF PAROLE _ :

0080628 |SMATH,BRECKW _ _  |s1 _ |Whits Jmale |
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http://redrock. clarkcountynv.gov/cedeincustody/ 4/712018
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UTHORIZATI N FOR USE OR DISCLOSURE OF
| MEDICAL RECORDS

| med-groop

I hereby authorize the physicians or employees of Hecl\ h Gl({’. &r‘%ﬁex’s to forward my medical records.

{Doctor/Clinic)

DURATION: Authonzatwn shall be eﬁectwe zmmedzately and remain m ejfect for one year.

SR e e - i e e e R T bt LT T BT i T

REVOCATION Wntten revocatton wlll be effective upon rece:pt

SPECIFY RECORDS:

Check the box and inz‘;_tial which type of information to be disclosed:

E

/AU MEDICAL RECORDS - By checking this box you authorize HCP/MED-R to disclose the following information:

HIV/AIDS and STD’S resul’ts and or diagnosis, Drug and Alcohol Abuse, Behavioral/Mental Health Treatment, Sexual Assault,

Child/Adult Abuse, Genetic. testmg, and Psychiatric notes.

m] MEDICAL INFQRMAHON o_.___ADD /ADHD n] XRAY COPIES ON CD
o PSYCHIATRIC !NOTES O DRUG/ALCOHOL TREATMENT
o_ HIV/STD TEST RESULTS O BEHAVIORAL /MENTAL HEALTH TREATMENT

Please provide records in the following format:

'*"'\'Jpa}iér'?ﬁﬁ’fd" T odisk” e EImEl T T e

(email address)

Type of Records needed: %rimary Care 0 OB/GYN o Oncology/Hematology 0O Specialty

PLEASE PROVIDE RECORDS FROM THE FOLLOWING SERVICE DATES:
[Prom : _mareh 20171 = orésend
RELEASE MEDICAL RECORDS FROM:

Doctor/Clinic_ D ¥ Tv“'cn;\ S cho modlh@.-l’ ) He ? med "‘Cﬁ)mus?
Address: {3471 S, LO@P QC)

CITY/STATE/ZIP: __Pahrom e NV o4 ¥

TELEPHONE NUMBER: 175.7271.55 80 kA% NUMBER: ‘ .

Doctor/Clinic/Patient: h”u e M c Ava% - Flmawja q—}—\—g}:@z\ Lawd
, Address: q 00 SocL¥h L‘L"h 5"""\"2.6*" Suite 500
- CITY/STATEZIP: xS \/ea_g.a-ﬁ NV, 84rved

ar

TELEPHONE NUMBER: 122.244. §083 yax NUMBER:

Patient Name:; Bf’ec“( 5m§+H _
Patient Signature: Eﬂ\f\g—ﬁo 5 Daté: oq‘ 30 ) 200

. Pafe?z??" Legal Guardian or AXthoFized Representative

Patient Phone #:___o~0 6 4 0@ 64671 PatzentEmazl E§ NOK,U\) Smr\/\"‘ @ aol.Cormn




Corporate Office

700 E Warm Springs Rd Ste 110
Las Vegas,NVY 89119
(702) 318-2400

Patient: SMITH, BRECK W AgeMOB: 54 years 01 Augl®66
81 RUSSELL RD EMRN: 80-2167436
PAHRUMP.NYV 85048 OMRN: 80-2167436

Home: (775) 513-9236
Work:
Medication List

Deys Qiy Refilly Start End Provider
Status

90 180 Tablet 3 26Apr2017 SCHUMACHER, TROY
Active

Medication
Q 6 Tablet 11 14Jun2017 SCHUMACHER, TROY
Active

Printed By: Saulsberry, Marla lofl 10/15/2020 11:56AM















Exhibit 2

Findings of Fact,

Conclusions of Law,
and Order

Docket 82696 Documen t 2021-12629



ELECTRONICALLY SERVED

2/17/2021 3:00 PM ) .
Electronically Filed

02/17/2021 12:56 PM
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FCL
MCAVOY AMAYA & REVERO ATTORNEYS
MICHAEL J. MCAVOYAMAYA, ESQ. (14082)

TIMOTHY E. REVERO (14603)
400 S. 4" Street, Suite 500

Las Vegas, NV 89101
Telephone: 702.685.0879
Facsimile: 702.995.7137
Mike@mrlawlv.com
Tim@mrlawlv.com

Attorneys for Petitioner

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY OF NEVADA

* * * *

In the Matter of the Application of,
CASE NO.: C-19-337302-1
BRECK SMITH, #
For a Writ of Habeas Corpus. Dept. XXV

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
ORDER

DATE OF HEARING: JANUARY 27, 2021
TIME OF HEARING: 3:00 PM

THIS CAUSE having come up for hearing before the Honorable KATHLEEN DELANEY,

District Judge, on the 27th day of January, 2021, the Petitioner being represented by MICHAEL

J. MCAVOYMAYA, ESQ, of MCAVOY AMAYA & REVERO ATTORNEYS, the Respondent

being represented by KATRINA A. SAMUELS, of the Office of the Nevada Attorney General,

and the Court having considered the matter, including the briefs, arguments of counsel, and

documents on file herein, now therefore, the Court makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT

1. Petitioner was arrested, convicted, and sentenced under the habitual offender statute
in 2008.

2. Petitioner was granted parole for the 2008 convictions on March 7, 2017.

3. On March 22, 2018, Petitioner was arrested on new charges of attempted burglary,

possession of burglary tools, and parole violation.

_1_

Case Number: C-19-337302-1
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4, On April 11, 2018, the Nevada Board of Parole Commissioners (‘“Parole Board”)
issued a retake warrant in order for Smith to be retaken and returned into the custody of the Nevada
Department of Corrections (“NDOC”).

5. On April 13, 2018, Petitioner was transferred to the custody of NDOC where he
remained during the pendency of the new charges without receiving a parole revocation hearing.

6. On June 24, 2019, Petitioner entered an Alford plea to Attempted Burglary?.

7. On June 25, 2019, the Parole Board held the parole revocation hearing and revoked
Petitioner’s parole on the prior offense.

8. The Parole Board issued a one (1) year penalty for Petitioner’s parole violation,
revoking Petitioner’s parole until July 1, 2020.

9. Petitioner began serving the sentence on the 2019 conviction on July 2, 2020.

10.  Because of the Parole Board’s decision to defer revoking Petitioner’s parole,
Petitioner incurred over one year of unauthorized “dead time,” a term of imprisonment that did not
count towards the prior or new offense.

CONCLUSIONS OF LAW

11.  Chapter 213 of the Nevada Revised Statutes governs parole, and the procedure for

revoking parole when there is probable cause to believe a parole violation has occurred.

12.  When a parolee has been arrested for a suspected violation of the terms of their
parole, the Division of Parole and Probation must order NDOC to retake custody of the parolee
within five days of the probable cause determination by the Division of Parole and Probation,
unless the probable cause determination is based on new criminal charges. See Nev. Rev. Stat. §
213.15103.

13.  When a parolee is arrested on new criminal charges, the Division of Parole and
Probation may defer the probable cause hearing and allow the parolee to remain in the custody off
the jurisdiction where the new charges were committed until adjudication of the new charges. Id.

14.  After it has been determined that there is probable cause to believe a parolee has
violated their parole, the Division of Parole and Probation must either release the parolee again on
parole, order residential confinement, or suspend parole and return the parolee to confinement
within fifteen days. See Nev. Rev. Stat. § 213.1517(2).

1 Petitioner was sentenced to 24-60 months in NDOC running consecutively to his other cases
with zero days credit for time served.
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15. When “a determination has been made that probable cause exists for the continued
detention of a paroled prisoner, the Board shall consider the prisoner's case within 60 days after
his return to the custody of the Department of Corrections or his or her placement in residential
confinement pursuant to subsection 1.” See Nev. Rev. Stat. § 213.1517(3).

16.  The sixty (60) day parole revocation hearing requirement is intended to ensure that
a parolee believed to have violated the terms of his parole is not deprived of his constitutionally,
protected liberty interests without due process.

17.  There is an exception to NRS § 213.1517(3) when “probable cause for continued
detention of a paroled prisoner is based on conduct which is the subject of a new criminal charge,”
which permits the Parole Board to either “consider the prisoner's case under the provisions of
subsection 3 or defer consideration until not more than 60 days after his or her return to the custody
of the Department of Corrections following the final adjudication of the new criminal charge.” Seg
Nev. Rev. Stat. § 213.1517(4).

18.  Petitioner argued in his briefs and at the hearing that the plain language of both the
sixty (60) day parole revocation hearing requirement in NRS 8§ 213.1517 Subsection 3, and its
exception in Subsection 4, impose a duty on the Parole Board to hold the parole revocation hearing
within sixty (60) days of the parolee’s return to NDOC custody.

19.  The State argued in its response brief and the hearing that the exception in NRS §
213.1517 Subsection 4 permits the Parole Board to defer the parole revocation hearing until sixty
(60) days after the adjudication of the parolee’s new charges.

20. The Court finds, based on the plain language of NRS § 213.1517, that Petitioner’s
interpretation of the statute is correct. NRS 8§ 213.1517(4) does not grant the Parole Board the|
authority to impose indefinite terms of imprisonment in the custody of NDOC by taking custody
of a parolee, and then deferring the parole revocation hearing until after the parolee is convicted
on the new charges.

21.  The Court holds that the plain language of NRS 8§ 213.1517 Subsections 3 and 4
impose a duty on the Parole Board to hold the parole revocation hearing within sixty (60) days off
a parolee’s return to the custody of NDOC upon a finding a probable cause that the terms of parole
have been violated, regardless of whether there are new charges pending. The Parole Board mayj
only defer the parole revocation hearing if the parolee remains in the custody of the jurisdiction

where the new charges have been committed until final adjudication of the new charges. See Nev,
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Rev. Stat. § 213.1517(4). Upon conviction on the new charges, the Parole Board must then hold
the parole revocation hearing within sixty (60) days of the parolee’s return to NDOC custody. Id.

22. The Court acknowledges and understands the State’s argument and requested
interpretation of the statute that the sixty (60) day time period to hold the parole revocation hearing
run from the date of conviction, but finds that the only way that the State’s interpretation|
withstands scrutiny is by ignoring the plain language in NRS § 213.1517 subsection 3 and 4 stating
that the sixty (60) day period to hold the parole revocation hearing begins to run upon the parolee’s
return to NDOC custody, or imposition of residential confinement.

23.  This Court is not permitted to “ignore as meaningless” words and clauses in a
statute or law. State ex rel. Thatcher v. Reno Brewing Co., 42 Nev. 397, 405, 178 P. 902, 903
(1919). There is a presumption that the framers of our laws intended “to give force and effect, not
only to the main legislative intent of the act but also to its several parts, words, clauses, and
sentences, and chose appropriate language to express their intention.” Id. That “presumption is
removed only when it appears, from a construction of a statute as a whole, effect cannot be given
to the paramount purpose unless particular words or clauses are rejected, or without limiting or
expanding their literal import.” Id.

24.  The State has failed to overcome the presumption that the plain language in NRS §
213.1517 Subsections 3 and 4 means that the Parole Board must hold the parole revocation hearing
be-held within sixty (60) days of the parolee’s return to NDOC custody. Id.

25. For these reasons, this Court holds that the Parole Board exceeded its authority
pursuant to NRS 8§ 213.1517, deferring the parole revocation well beyond sixty (60) days after
Petitioner’s return to NDOC custody.

26. Petitioner also raised the issue of the Parole Board’s procedure of taking custody
of Petitioner and deferring the parole revocation also resulted in a violation of Petitioner’s
constitutional right to bail on the new charges. The State opposed, arguing that NRS § 178.484(2)
prevents a parolee form receiving bail unless ordered by the court, the Parole Board, or the Division
of Parole and Probation, and that no such order was issued.

27. The Court does not believe Petitioner’s constitutional right to bail was violated by
the Parole Board, but because the Court finds the Parole Board exceeded its authority under NRS
§ 213.1517, the Court will not decide on the merits of that issue at this time.
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ORDER

28. THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby GRANTED. The Court orders that based on its findings and

conclusions the Petitioner is entitled to recalculation of his time served for the parole violation and
sentence entered in this case as follows:

a. Petitioner’s parole revocation hearing should have been held on June 12, 2018, which

is 60 days from April 13, 2018, the date he returned to the custody of NDOC.

b. The period of Petitioner’s parole revocation penalty should have run from June 12|
2018, the date his parole revocation hearing should have been held, to June 17, 2019,
the date his one-year penalty would have expired.

c. NDOC shall ensure that in Case Nos. 07C232109, 07C232113, 07C232319 and
08C240508 Petitioner has been awarded flat time and statutory credit from June 12,
2018, the date his parole revocation hearing should have been held, to June 17, 2019,
the date his one-year penalty would have expired.
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d. NDOC shall also ensure that in Case No. 19C337302, Petitioner has been awarded flat
time and statutory credit from June 24, 2019, the date he entered his plea, to the present

date.

MCAVOY AMAYA & REVERO ATTORNEYS
MICHAEL J. MCAVOY-AMAYA, ESQ.
Nevada Bar No. 14082

BY: /s/ Michael J. McAvoy-Amaya
MICHAEL J. MCAVOYAMAYA, ESQ.
Nevada Bar No.: 14082
Attorney for Petitioner

Katrina A. Samuels
Deputy Attorney General
State of Nevada

Nevada Bar No. 13394

BY: /s/ Katrina A. Samuels
KATRINA A. SAMUELS, ESQ
Nevada Bar No.: 13394
Attorney for Respondent

Dated this 17th day of February, 2021

| ghﬁY
\ U

0BB 329 BD7D 12F3
Kathleen E. Delaney
District Court Judge
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CSERV

State of Nevada
Vs

Breck Smith

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-19-337302-1

DEPT. NO. Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 2/17/2021
Marsha Landreth
Rikki Garate
Katrina Samuels
Cheryl Martinez
Lucas Combs
Michael Mcavoyamaya
Timothy Revero

Steve Wolfson

mlandreth@ag.nv.gov
rgarate(@ag.nv.gov
KSamuels@ag.nv.gov
cjmartinez@ag.nv.gov
ljcombs@ag.nv.gov
mike@mrlawlv.com
tim@mrlawlv.com

motions@clarkcountyda.com
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Electronically Filed
2/24/2021 10:00 AM
Steven D. Grierson

NEO
DISTRICT COURT
CLARK COUNTY, NEVADA
BRECK SMITH,
Case No: C-19-337302-1
Petitioner,
Dept No: XXV
V8.
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on February 17, 2021, the court entered a decision or order in this
matter, a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on February 24, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 24 day of February 2021, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Breck Smith # 77141
3955 W. Russell Rd.
Las Vegas, NV 89118

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1-

Case Number: C-19-337302-1

CLERE OF THE COUR :I
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Electronically

02/17/2021 12:56 PM

FCL
MCAVOY AMAYA & REVERO ATTORNEYS
MICHAEL J. MCAVOYAMAYA, ESQ. (14082)

TIMOTHY E. REVERO (14603)
400 S. 4" Street, Suite 500

Las Vegas, NV 89101
Telephone: 702.685.0879
Facsimile: 702.995.7137
Mike@mrlawlv.com
Tim@mrlawlv.com

Attorneys for Petitioner

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY OF NEVADA

* * * *

In the Matter of the Application of,
CASE NO.: C-19-337302-1
BRECK SMITH, #
For a Writ of Habeas Corpus. Dept. XXV

FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
ORDER

DATE OF HEARING: JANUARY 27, 2021
TIME OF HEARING: 3:00 PM

THIS CAUSE having come up for hearing before the Honorable KATHLEEN DELANEY,

District Judge, on the 27th day of January, 2021, the Petitioner being represented by MICHAEL

J. MCAVOYMAYA, ESQ, of MCAVOY AMAYA & REVERO ATTORNEYS, the Respondent

being represented by KATRINA A. SAMUELS, of the Office of the Nevada Attorney General,

and the Court having considered the matter, including the briefs, arguments of counsel, and

documents on file herein, now therefore, the Court makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT

1. Petitioner was arrested, convicted, and sentenced under the habitual offender statute
in 2008.

2. Petitioner was granted parole for the 2008 convictions on March 7, 2017.

3. On March 22, 2018, Petitioner was arrested on new charges of attempted burglary,

possession of burglary tools, and parole violation.
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4, On April 11, 2018, the Nevada Board of Parole Commissioners (‘“Parole Board”)
issued a retake warrant in order for Smith to be retaken and returned into the custody of the Nevada
Department of Corrections (“NDOC”).

5. On April 13, 2018, Petitioner was transferred to the custody of NDOC where he
remained during the pendency of the new charges without receiving a parole revocation hearing.

6. On June 24, 2019, Petitioner entered an Alford plea to Attempted Burglary?.

7. On June 25, 2019, the Parole Board held the parole revocation hearing and revoked
Petitioner’s parole on the prior offense.

8. The Parole Board issued a one (1) year penalty for Petitioner’s parole violation,
revoking Petitioner’s parole until July 1, 2020.

9. Petitioner began serving the sentence on the 2019 conviction on July 2, 2020.

10.  Because of the Parole Board’s decision to defer revoking Petitioner’s parole,
Petitioner incurred over one year of unauthorized “dead time,” a term of imprisonment that did not
count towards the prior or new offense.

CONCLUSIONS OF LAW

11.  Chapter 213 of the Nevada Revised Statutes governs parole, and the procedure for

revoking parole when there is probable cause to believe a parole violation has occurred.

12.  When a parolee has been arrested for a suspected violation of the terms of their
parole, the Division of Parole and Probation must order NDOC to retake custody of the parolee
within five days of the probable cause determination by the Division of Parole and Probation,
unless the probable cause determination is based on new criminal charges. See Nev. Rev. Stat. §
213.15103.

13.  When a parolee is arrested on new criminal charges, the Division of Parole and
Probation may defer the probable cause hearing and allow the parolee to remain in the custody off
the jurisdiction where the new charges were committed until adjudication of the new charges. Id.

14.  After it has been determined that there is probable cause to believe a parolee has
violated their parole, the Division of Parole and Probation must either release the parolee again on
parole, order residential confinement, or suspend parole and return the parolee to confinement
within fifteen days. See Nev. Rev. Stat. § 213.1517(2).

1 Petitioner was sentenced to 24-60 months in NDOC running consecutively to his other cases
with zero days credit for time served.
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15. When “a determination has been made that probable cause exists for the continued
detention of a paroled prisoner, the Board shall consider the prisoner's case within 60 days after
his return to the custody of the Department of Corrections or his or her placement in residential
confinement pursuant to subsection 1.” See Nev. Rev. Stat. § 213.1517(3).

16.  The sixty (60) day parole revocation hearing requirement is intended to ensure that
a parolee believed to have violated the terms of his parole is not deprived of his constitutionally,
protected liberty interests without due process.

17.  There is an exception to NRS § 213.1517(3) when “probable cause for continued
detention of a paroled prisoner is based on conduct which is the subject of a new criminal charge,”
which permits the Parole Board to either “consider the prisoner's case under the provisions of
subsection 3 or defer consideration until not more than 60 days after his or her return to the custody
of the Department of Corrections following the final adjudication of the new criminal charge.” Seg
Nev. Rev. Stat. § 213.1517(4).

18.  Petitioner argued in his briefs and at the hearing that the plain language of both the
sixty (60) day parole revocation hearing requirement in NRS 8§ 213.1517 Subsection 3, and its
exception in Subsection 4, impose a duty on the Parole Board to hold the parole revocation hearing
within sixty (60) days of the parolee’s return to NDOC custody.

19.  The State argued in its response brief and the hearing that the exception in NRS §
213.1517 Subsection 4 permits the Parole Board to defer the parole revocation hearing until sixty
(60) days after the adjudication of the parolee’s new charges.

20. The Court finds, based on the plain language of NRS § 213.1517, that Petitioner’s
interpretation of the statute is correct. NRS 8§ 213.1517(4) does not grant the Parole Board the|
authority to impose indefinite terms of imprisonment in the custody of NDOC by taking custody
of a parolee, and then deferring the parole revocation hearing until after the parolee is convicted
on the new charges.

21.  The Court holds that the plain language of NRS 8§ 213.1517 Subsections 3 and 4
impose a duty on the Parole Board to hold the parole revocation hearing within sixty (60) days off
a parolee’s return to the custody of NDOC upon a finding a probable cause that the terms of parole
have been violated, regardless of whether there are new charges pending. The Parole Board mayj
only defer the parole revocation hearing if the parolee remains in the custody of the jurisdiction

where the new charges have been committed until final adjudication of the new charges. See Nev,
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Rev. Stat. § 213.1517(4). Upon conviction on the new charges, the Parole Board must then hold
the parole revocation hearing within sixty (60) days of the parolee’s return to NDOC custody. Id.

22. The Court acknowledges and understands the State’s argument and requested
interpretation of the statute that the sixty (60) day time period to hold the parole revocation hearing
run from the date of conviction, but finds that the only way that the State’s interpretation|
withstands scrutiny is by ignoring the plain language in NRS § 213.1517 subsection 3 and 4 stating
that the sixty (60) day period to hold the parole revocation hearing begins to run upon the parolee’s
return to NDOC custody, or imposition of residential confinement.

23.  This Court is not permitted to “ignore as meaningless” words and clauses in a
statute or law. State ex rel. Thatcher v. Reno Brewing Co., 42 Nev. 397, 405, 178 P. 902, 903
(1919). There is a presumption that the framers of our laws intended “to give force and effect, not
only to the main legislative intent of the act but also to its several parts, words, clauses, and
sentences, and chose appropriate language to express their intention.” Id. That “presumption is
removed only when it appears, from a construction of a statute as a whole, effect cannot be given
to the paramount purpose unless particular words or clauses are rejected, or without limiting or
expanding their literal import.” Id.

24.  The State has failed to overcome the presumption that the plain language in NRS §
213.1517 Subsections 3 and 4 means that the Parole Board must hold the parole revocation hearing
be-held within sixty (60) days of the parolee’s return to NDOC custody. Id.

25. For these reasons, this Court holds that the Parole Board exceeded its authority
pursuant to NRS 8§ 213.1517, deferring the parole revocation well beyond sixty (60) days after
Petitioner’s return to NDOC custody.

26. Petitioner also raised the issue of the Parole Board’s procedure of taking custody
of Petitioner and deferring the parole revocation also resulted in a violation of Petitioner’s
constitutional right to bail on the new charges. The State opposed, arguing that NRS § 178.484(2)
prevents a parolee form receiving bail unless ordered by the court, the Parole Board, or the Division
of Parole and Probation, and that no such order was issued.

27. The Court does not believe Petitioner’s constitutional right to bail was violated by
the Parole Board, but because the Court finds the Parole Board exceeded its authority under NRS
§ 213.1517, the Court will not decide on the merits of that issue at this time.
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ORDER

28. THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby GRANTED. The Court orders that based on its findings and

conclusions the Petitioner is entitled to recalculation of his time served for the parole violation and
sentence entered in this case as follows:

a. Petitioner’s parole revocation hearing should have been held on June 12, 2018, which

is 60 days from April 13, 2018, the date he returned to the custody of NDOC.

b. The period of Petitioner’s parole revocation penalty should have run from June 12|
2018, the date his parole revocation hearing should have been held, to June 17, 2019,
the date his one-year penalty would have expired.

c. NDOC shall ensure that in Case Nos. 07C232109, 07C232113, 07C232319 and
08C240508 Petitioner has been awarded flat time and statutory credit from June 12,
2018, the date his parole revocation hearing should have been held, to June 17, 2019,
the date his one-year penalty would have expired.
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d. NDOC shall also ensure that in Case No. 19C337302, Petitioner has been awarded flat
time and statutory credit from June 24, 2019, the date he entered his plea, to the present

date.

MCAVOY AMAYA & REVERO ATTORNEYS
MICHAEL J. MCAVOY-AMAYA, ESQ.
Nevada Bar No. 14082

BY: /s/ Michael J. McAvoy-Amaya
MICHAEL J. MCAVOYAMAYA, ESQ.
Nevada Bar No.: 14082
Attorney for Petitioner

Katrina A. Samuels
Deputy Attorney General
State of Nevada

Nevada Bar No. 13394

BY: /s/ Katrina A. Samuels
KATRINA A. SAMUELS, ESQ
Nevada Bar No.: 13394
Attorney for Respondent

Dated this 17th day of February, 2021

| ghﬁY
\ U

0BB 329 BD7D 12F3
Kathleen E. Delaney
District Court Judge
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State of Nevada
Vs

Breck Smith

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: C-19-337302-1

DEPT. NO. Department 25

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Judgment was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled

case as listed below:
Service Date: 2/17/2021
Marsha Landreth
Rikki Garate
Katrina Samuels
Cheryl Martinez
Lucas Combs
Michael Mcavoyamaya
Timothy Revero

Steve Wolfson

mlandreth@ag.nv.gov
rgarate(@ag.nv.gov
KSamuels@ag.nv.gov
cjmartinez@ag.nv.gov
ljcombs@ag.nv.gov
mike@mrlawlv.com
tim@mrlawlv.com

motions@clarkcountyda.com
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NOASC
AARON D. FORD
Attorney General
Katrina A. Samuels (Bar No. 13394)
Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101-1068
(702) 486-3770 (phone)
(702) 486-2377 (fax)
KSamuels@ag.nv.gov
Attorneys for Respondents

DISTRICT COURT

CLARK COUNTY, NEVADA

BRECK SMITH,
Petitioner,
Vs.
STATE OF NEVADA,

Respondents.

Case No. C-19-337302-1
Dept. No. XXV

NOTICE OF APPEAL

Electronically Filed
3/26/2021 12:35 PM
Steven D. Grierson

CLER? OF THE COUE :I

Notice is hereby given that the State of Nevada, Respondents above named, hereby appeal to the

Supreme Court of Nevada from the order granting Petitioner Breck Smith’s post-conviction petition for

a writ of habeas corpus, entered in this action on February 17, 2021.

RESPECTFULLY SUBMITTED this 26™ day of March 2021.

AARON D. FORD
Attorney General

By:

/s/ Katrina A. Samuels

Katrina A. Samuels

Deputy Attorney General

Page 1 of 2
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing Notice of Appeal with the Clerk of the

Court by using the electronic filing system on the 26 day of March.

The following participants in this case are registered electronic filing system users and will be

served electronically:

McAvoy Amaya & Revero Attorneys

Michael J. McAvoy
400 S. 4™ St., Ste. 500
Las Vegas, NV 89101
Mike@mrlawlv.com

/s/ M. Landreth
An employee of the Office of the Attorney General

Page 2 of 2
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ASTA
AARON D. FORD
Attorney General
Katrina A. Samuels (Bar No. 13394)
Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101-1068
(702) 486-3770 (phone)
(702) 486-2377 (fax)
KSamuels@ag.nv.gov
Attorneys for Respondents

CLARK COUNTY, NEVADA
BRECK SMITH, Case No. C-19-337302-1
Petitioner, Dept. No. XXV
Vs.
STATE OF NEVADA,
Respondents.
CASE APPEAL STATEMENT
1. Name of appellant filing this case appeal statement:
State of Nevada
2. Identify the judge issuing the decision, judgment, or order appealed from:

Kathleen E. Delaney

3. Identify each appellant and the name and address of counsel for each appellant:

Appellant State of Nevada

Katrina A. Samuels
Deputy Attorney General

555 E. Washington Ave., Ste. 3900

Las Vegas, NV 89101-1068
(702) 486-3770

DISTRICT COURT

Electronically Filed
3/26/2021 12:40 PM
Steven D. Grierson

CLER? OF THE COUE :I

4. Identify each respondent and the name and address of appellate counsel, if known, for each

respondent (if the name of a respondent’s appellate counsel is unknown, indicate as much and
provide the name and address of the respondent’s trial counsel):

Page 1 of 4

Case Number: C-19-337302-1
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10.

11.

12.

The respondent is Breck Smith (NDOC #77141). He was represented in the district court
by:

McAvoy Amaya & Revero Attorneys
Michael J. McAvoy

400 S. 4™ St., Ste. 500

Las Vegas, NV 89101

Indicate whether any attorney identified above in response to question 3 or 4 is not licensed to
practice law in Nevada and, if so, whether the district court granted that attorney permission to
appear under SCR 42 (attach a copy of any district court order granting such permission):

Both attorneys named above are licensed to practice law in Nevada.
Indicate whether appellant was represented by appointed or retained counsel in the district court:
Appellant was represented by the Nevada Attorney General.

Indicate whether appellant is represented by appointed or retained counsel on appeal:

Appellant is represented by the Nevada Attorney General.

Indicate whether appellant was granted leave to proceed in forma pauperis, and the date of entry
of the district court order granting such leave:

Appellant was not granted leave to proceed in forma pauperis in the district court.

Indicate the date the proceedings commenced in the district court (e.g., date complaint,
indictment, information, or petition was filed):

The proceedings commenced in the district court on January 12, 2021, when respondent
filed his petition for a writ of habeas corpus.

Provide a brief description of the nature of the action and result in the district court, including the
type of judgment or order being appealed and the relief granted by the district court:

This action is a time-credits habeas action challenging the district court’s statutory
interpretation of NRS 213.1517(4) and how it applies to the calculation of respondent’s
parole violation hearing date and the calculation of his parole eligibility date based on the
adjudication of his new criminal charge arising from his parole violation. The district court
granted the habeas petition and ordered NDOC to recalculate respondent’s sentence in
order that respondent would start receiving credit on the new charge from the time he was
returned to NDOC’s custody for his parole violation instead of after the adjudication of his
new charge.

Indicate whether the case has previously been the subject of an appeal to or original writ

proceeding in the Supreme Court and, if so, the caption and Supreme Court docket number of the
prior proceeding:

This case has not previously been the subject of an appeal or an original writ petition.
Indicate whether this appeal involves child custody or visitation:

This case does not involve child custody or visitation.

Page 2 of 4
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13.  Ifthis is a civil case, indicate whether this appeal involves the possibility of settlement:
This is not a civil case.

RESPECTFULLY SUBMITTED this 26™ day of March 2021.

AARON D. FORD
Attorney General

By: __ /s/Katrina A. Samuels

Katrina A. Samuels (Bar No. 13394)
Deputy Attorney General

Page 3 of 4
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I hereby certify that I electronically filed the foregoing Notice of Appeal with the Clerk

CERTIFICATE OF SERVICE

of the Court by using the electronic filing system on the 26™ day of March.

The following participants in this case are registered electronic filing system users and will be

served electronically:

McAvoy Amaya & Revero Attorneys

Michael J. McAvoy
400 S. 4 St., Ste. 500
Las Vegas, NV 89101
Mike@mrlawlv.com

/s/ M. Landreth

An employee of the Office of the Attorney General
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