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MEMORANDUM OF POINTS AND AUTHORITIES
l.

INTRODUCTION AND SUMMARY OF ARGUMENT

This case arises out of claims against Defendants for breach of contract,
breach of fiduciary duty, breach of implied covenant of good faith and fair dealing,
Nevada RICO claims, fraud, civil conspiracy, avoidance of transfers, voidable
transfers, recovery of distributions and payment, and recovery of unlawful
distribution. In accordance with applicable agreements between the parties that
include valid and enforceable arbitration clauses, it is required that any such disputes
in relation to these agreements must go to an arbitrator. Due to these agreements,
Defendants filed Motions to Compel Arbitration, which the District Court granted.
The District court also later granted Defendants’ Motion to Stay the case Pending
Arbitration. Plaintiff opposed these Motions and ultimately filed the present Petition
for Writ of Mandamus, claiming that the District Court erred in granting those
Motions. Petitioner’s claims against CTC and Criterion overlap with the claims
against Real Party in Interest, Brenda Guffey, as they involve the same or similar
issues, facts, and alleged misconduct.

In compliance with federal law, as well as Nevada law, the underlying case
was required to go to an arbitrator to seek resolution of the alleged claims related to

the agreements between the parties. Accordingly, the District Court properly granted



the Motions to Compel Arbitration. Furthermore, in accordance with applicable case
law, the court should grant a Motion to Stay the case pending arbitration, which the
District Court properly did, in this case.

Ultimately, the District Court was correct to grant Defendants’ Motions to
Compel Arbitration and Motion to Stay Pending Arbitration.

.
STATEMENT OF RELEVANT FACTS

On February 6, 2020, a Complaint was filed by Plaintiff/Petitioner, Barbara
D. Richardson, Receiver (“Petitioner” or “Receiver”) for Spirit Commercial Auto
Risk Retention Group, Inc. (“Spirit”) against the listed Defendants/Real Parties in
Interest, which includes Brenda Guffey, an individual (“Real Party in Interest”).! In
that Complaint, Plaintiff/Petitioner alleged claims of breach of contract; breach of
fiduciary duty; breach of the implied covenant of good faith and fair dealing; Nevada
RICO claims; fraud; civil conspiracy; N.R.S. § 112 — avoidance of transfers; N.R.S.
8 696B - voidable transfers; N.R.S. § 696B — recovery of distributions and
payment; N.R.S. § 692C.402 - recovery of distributions and payments; and N.R.S.

§ 78.300 — recovery of unlawful distribution.?

1 Complaint, February 6, 2020 (attached hereto as Exhibit “A”).
2 1d. at 48-77.
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Motions to Compel Arbitration
On May 14, 2020, Defendants, CTC Transportation Insurance Services of
Missouri, LLC; CTC Transportation Insurance Services LLC; and CTC
Transportation Insurance Services of Hawaii LLC (“CTC”) and Criterion Claim
Solutions of Omaha, Inc. (“Criterion”) filed separate Motions to Compel Arbitration.
CTC’s Motion was premised on the Arbitration clauses contained in an Agreement
between Spirit and CTC-CA in November of 2011, and an extended amended
Agreement between Spirit and CTC-MO in July of 2016. Criterion’s Motion was
premised on the arbitration clause contained in its September 2011 Agreement with
Spirit. Plaintiff/Petitioner opposed those Motions to Compel, and CTC and Criterion
submitted their Replies. The District Court ultimately granted those Motions to
Compel. It also later denied Plaintiff/Petitioner’s Motion for Reconsideration.
Motion to Stay Arbitration and Joinders thereto
On August 28, 2020, Defendant, Six Eleven, LLC; Quote My Rig, LLC; New
Tech Capital LLC’ 195 Gluten Free LLC; 10-4 Preferred Risk managers, Inc.; Iron
jab, LLC; Fourgorean Capital LLC; Chelsea Holding Company, LLC; and Chelsea
Financial Group, Inc. (Missouri), filed its Motion to Stay Pending Arbitration with
the District Court. The remaining Defendants filed Joinders in support of the Motion
to Stay. Plaintiff/Petitioner opposed the Motion to Stay and supporting Joinders.

Ultimately, the District Court granted the Motion to Stay Pending Arbitration and



Joinders thereto.
Petition for Writ of Mandamus

On April 1, 2021, Petitioner/Receiver filed a Petition for Writ of Mandamus
as to the Motion to Stay Pending Arbitration. Real Party in Interest, Brenda Guffey
(“Real Party in Interest”) now brings forth her Answer to Petitioner’s Writ of
Mandamus.

Il.
LEGAL ARGUMENT

A. THE DISTRICT COURT PROPERLY GRANTED THE
MOTIONS TO COMPEL ARBITRATION.

1. Standard of Review.

The standard of review of a trial court’s ruling on a Motion to Compel
Arbitration is de novo when deciding a factual or legal issue.®> An appellate court
will not reverse the lower court’s denial of a Motion to Compel Arbitration unless
that ruling is clearly erroneous.*

2. Federal Law Preempts State Law.
The Supremacy Clause states that the United States Constitution is the

supreme law of the law and that all states must abide by this.®> When the FAA applies,

3 Standard of Review of Order on Motion to Compel Arbitration, 21 Williston on
Contracts, 8 57:68 (4th ed.).

4 1d.

>U.S.C.A. Const. Art. 6, cl. 2.



it preempts contrary state law, both in state and federal court.® Furthermore, “the
Supreme Court has made it unmistakably clear that, when the FAA applies, it
preempts state laws that single out and disfavor arbitration.”’
The FAA states that an arbitration agreement is valid, irrevocable, and
enforceable, under contract law.? Specifically, the FAA provides:
If any suit or proceeding be brought in any of the courts of the
United States upon any issue referable to arbitration under an
agreement in writing for such arbitration, the court in which such suit
Is pending, upon being satisfied that the issue involved in such suit or
proceeding is referable to arbitration under such an agreement, shall on
application of one of the parties stay the trial of the action until such
arbitration has been had in accordance with the terms of the
agreement, providing the applicant for the stay is not in default in
proceeding with such arbitration.®

3. There are valid, enforceable agreements between the parties
that contain valid and applicable arbitration clauses.

If an agreement contains a valid arbitration clause, a motion to compel
arbitration should be granted in almost all cases.°
In this case, there are valid, enforceable contracts between the parties—

specifically, (1) the agreement between Spirit and CTC-CA in November of 2011;

® Tallman v. Eighth Jud. Dist. Ct., 131 Nev. 713, 725 (2015).

"U.S. Home Corporation at 188; and AT&T Mobility LLC v. Concepcion, 563 U.S.
333, 343 (2011).

8 U.S. Home Corporation v. Michael Ballesteros Trust, 134 Nev. 180, 189 (2018); 9
Federal Arbitration Act, U.S.C.A. § 2.

° Federal Arbitration Act, 9 U.S.C.A. § 3 (emphasis added).

10 Standard of Review of Order on Motion to Compel Arbitration, § 57:68.
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(2) the extended amended agreement between Spirit and CTC-CA in July of 2016;
and (3) the agreement between Spirit and Criterion in October of 2011. Each of the
foregoing contain valid, enforceable arbitration clauses. The arbitration clause in the
Amended CTC Agreement states, in pertinent part:
Any controversy or claims of either of the parties arising out of or
relating to this Agreement, or the breach of any term, condition, or
obligation, may, upon the mutual consent of all parties, be submitted to
non-binding mediation under the supervision of the American
Arbitration Association or any other agent for alternative dispute
resolution...!?

Moreover, the arbitration clause in the Criterion Agreement states, in relevant part:
Binding arbitration shall be the exclusive method for resolving disputes
between the parties. Any dispute concerning the terms of this agreement
or performance by the parties under this agreement which cannot be
resolved by agreement of the parties shall be submitted to binding
arbitration before an arbitrator agreed upon by the parties... this
agreement to arbitrate is governed by the Federal Arbitration Act, 9
U.S.C. 1 through 15 (1988).12

Each of the above arbitration clauses require that arbitration take place before an

arbitrator when the parties are in dispute as to the contents of the above Agreements.
In this case, Petitioner has alleged claims against Defendants for breach of

contract, breach of fiduciary duty, breach of implied covenant of good faith and fair

dealing, Nevada RICO claims, fraud, civil conspiracy, avoidance of transfers,

voidable transfers, recovery of distributions and payment, and recovery of unlawful

11 CTC’s Motion to Compel at 54, Section 17 (attached hereto as Exhibit “B”).
12 Criterion’s Motion to Compel at 17, Section 13 (attached hereto as Exhibit “C™).
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distribution. These claims are related to the contracts between the parties. Pursuant
to those contracts, Petitioner is required to participate in arbitration to resolve such
disputes, and so the case must be submitted to an arbitrator for resolution of these
matters. Pursuant to the FAA, as well as N.R.S. § 38.221, the court must order the
parties to arbitrate the case. The court must also stay the case until there is a final
decision in the underlying arbitration. Thus, the FAA will preempt Nevada law.

4, Even if the FAA did not apply, the same conclusion would
result under Nevada law.

Regardless, even if the FAA was preempted by Nevada state law, Nevada still
requires that the court stay a case pending arbitration, and so the District Court would
have reached the same legal conclusion.

N.R.S. § 38.221, Motion to Compel or Stay Arbitration, states:

1. On motion of a person showing an agreement to arbitrate and
alleging another person’s refusal to arbitrate pursuant to the
agreement:

(@)  If the refusing party does not appear or does not oppose
the motion, the court shall order the parties to arbitrate;
and

(b)  Ifthe refusing party opposes the motion, the courtshall
proceed summarily to decide the issue and order the
parties to arbitrate unless it finds that there is no
enforceable agreement to arbitrate.

2. On motion of a person alleging that an arbitral proceeding has
been initiated or threatened but that there is no agreement to
arbitrate, the court shall proceed summarily to decide the issue.
If the court finds that there is an enforceable agreement to
arbitrate, it shall order the parties to arbitrate.

3. If the court finds that there is no enforceable agreement, it may
not, pursuant to subsection 1 or 2, order the parties to arbitrate.

7



come to the same result, specifically, in this case, that the District Court must stay
the case pending completion of the underlying arbitration proceedings. The District
Court properly found that the arbitration clauses in the agreements were valid and
enforceable, pursuant to the Federal Arbitration Act, and that the result would have
been the same under both District of Columbia and Nevada law. Thus, Petitioner’s
arguments would not suffice, as the results are the same under both federal and state

law.

I

I

The court may not refuse to order arbitration because the claim
subject to arbitration lacks merit or grounds for the claim have
not been established.

If a proceeding involving a claim referable to arbitration
under an alleged agreement to arbitrate is pending in court,
a motion under this section must be made in that court.
Otherwise, a motion under this section may be made in any
court as provided in N.R.S. § 38.246.

If a party makes a motion to the court to order arbitration,
the court on just terms shall stay any judicial proceeding that
involves a claim alleged to be subject to the arbitration until
the court renders a final decision under this section.

If the court orders arbitration, the court on just terms shall stay
any judicial proceeding that involves a claim subject to the
arbitration. If a claim subject to the arbitration is severable, the
court may limit the stay to that claim.*3

Here, both federal law and Nevada law are similar in that they would each

¥ N.R.S. § 38.221, et seq. (emphasis added).
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B. THE DISTRICT COURT PROPERLY GRANTED THE
MOTION TO STAY ARBITRATION.

1. Standard of Review.
Denial of a motion to stay in civil proceedings is reviewed for abuse of
discretion.'* Abuse of discretion occurs when the district court bases its decision on
a clearly erroneous factual determination, or it disregards controlling law.*®

2. The District Court was correct to stay the case until after
arbitration proceedings.

The FAA states, in pertinent part:

If any suit or proceeding be brought in any of the courts of the United
States upon any issue referable to arbitration under an agreement in
writing for such arbitration, the court... shall on application of one of
the parties stay the trial of the action until such arbitration has been had
in accordance with the terms of the agreement...1°

Moreover, N.R.S. § 38.221 states, in pertinent part:

6. If a party makes a motion to the court to order arbitration,
the court on just terms shall stay any judicial proceeding
that involves a claim alleged to be subject to the arbitration
until the court renders a final decision under this section.

7. If the court orders arbitration, the court on just terms shall
stay any judicial proceeding that involves a claim subject

14 Aspen Financial Services v. Dist. Ct., 128 Nev. 635, 639 (2012); Wowor v. Ross,
132 Nev. 1048 (2016) (unpublished); and State ex rel. Dept. of Corrections v.
Linstrom, 373 P.3d 963 *2 (Nev. 2011) (unpublished).

15 MB America, Inc. v. Alaska Pac. Leasing, 132 Nev. 78, 87 (2016).

16 Federal Arbitration Act, 9 U.S.C.A. § 3.
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to the arbitration. If a claim subject to the arbitration is
severable, the court may limit the stay to that claim. !’

Furthermore, in Continental Ins. Co. v. Hull, 98 Nev. 542 (1982), the Supreme
Court of Nevada found that there was an arbitration clause in an agreement which
precluded defendants from proceeding to trial until after arbitration.*® Ultimately,
the Nevada Supreme Court held that the District Court should have stayed the action
and ordered arbitration.®

In this case, Petitioner’s claims against CTC and Criterion overlap with the
claims against remaining Defendants, including this Real Party in Interest, as they
involve the same or similar issues, facts, and alleged misconduct. As discussed
above, under either the FAA and/or N.R.S. § 38.221, it is required that the court stay
the case until arbitration is complete, as there are valid, enforceable agreements
which contain applicable arbitration clauses that require the case to go to arbitration
and that the case be stayed until completion of those arbitration proceedings. Thus,
the District Court was correct to stay the case pending arbitration.
I

I

1"N.R.S. § 38.221(6)-(7).
18 Continental Ins. Co. v. Hull, 98 Nev. 542 (1982).
194d.
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V.
CONCLUSION
For the foregoing reasons, Real Party in Interest respectfully requests that this
Court deny Petitioner’s Writ of Mandamus, as the District Court properly granted
the underlying Motions to Compel Arbitration and Motion to Stay pending

completion of those arbitration proceedings.
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CERTIFICATE OF COMPLIANCE

1. | hereby certify that this Answer complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5), and
the type style requirements of NRAP 32(a)(6) because this brief has been prepared
in a proportionally spaced typeface using Microsoft Word 2007 in 14-point Times
New Roman font.

2. | further certify that this Answer complies with the page- or type-
volume limitations of NRAP 21(d) because, excluding the parts of the brief
exempted by NRAP 32(a)(7)(C), it is proportionately spaced, has a typeface of 14
points or more, and, contains 2,624 words, and/or does not exceed 15 pages.

3. | hereby certify that | have read this Reply and, to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any improper
purpose. | further certify that this Answer complies with all applicable Nevada Rules
of Appellate Procedure, in particular NRAP 28(e)(1), which requires every assertion
in the brief regarding matters in the record to be supported by a reference to the page
and volume number, if any, of the transcript or appendix where the matter relied on
is to be found.

I

I
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| understand that | may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada Rules
of Appellate Procedure.

DATED this 7th day of September, 2021.
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KURT BONDS, ESQ.

Nevada Bar No.: 6228

6605 Grand Montecito Parkway, Suite 200
Las Vegas, NV 89149

Attorneys Real Party in Interest

Brenda Guffey

13



CERTIFICATE OF SERVICE

Pursuant to NRAP 25, I hereby certify that on this 7th day of September, 2021,

| did cause a true and correct copy of the above and foregoing REAL PARTY IN

INTEREST BRENDA GUFFEY’S ANSWER TO PETITION FOR WRIT OF

MANDAMUS to be filed and served via electronic filing on the following:

Mark E. Ferrario, Esq.

Kara B. Hendricks, Esq.

Tami D. Cowden, Esq.
GREENBERG TRAURIG, LLP
10845 Griffith Peak Drive, Suite 600
Las Vegas, NV 89135
ferrariom@qtlaw.com
hendricksk@gtlaw.com
cowdent@gtlaw.com

Attorneys for Petitioner

Sheri M. Thome, Esq.

Rachel L. Wise, Esq.

Wilson, Elser, Moskowitz,
Edelman & Dicker LLP

6689 Las Vegas Blvd., Suite 200
Las Vegas, NV 89119
Sheri.thome@wilsonelser.com
Rachel.wise@wilsonelser.com

William R. Urga, Esqg.

David J. Malley, Esq.

Michael R. Ernest, Esq.

JOLLEY URGA WOODBURY &
HOLTHUS

330 S. Rampart Blvd., Suite 380

Las Vegas, NV 89145
wru@juwlaw.com

dmj@juwlaw.com

mre@juwlaw.com

Attorneys for Real Parties in Interest
Thomas Mulligan

Matthew T. Dushoff, Esq.

Jordan D. Wolff, Esq.

SATLZMAN MUGAN DUSHOFF
1835 Village Center Circle

Las Vegas, NV 89134
mdushoff@nvbusinesslaw.com
jwolff@nvbusinesslaw.com

Attorneys for Real Parties in Interest
CTC Transportation Insurance Services
of Missouri, LLC, CTC Transportation
Insurance Services, LLC, and CTC
Transportation Services of Hawaii, LLC

14


mailto:ferrariom@gtlaw.com
mailto:hendricksk@gtlaw.com
mailto:cowdent@gtlaw.com
mailto:Sheri.thome@wilsonelser.com
mailto:Rachel.wise@wilsonelser.com
mailto:wru@juwlaw.com
mailto:dmj@juwlaw.com
mailto:mre@juwlaw.com
mailto:mdushoff@nvbusinesslaw.com
mailto:jwolff@nvbusinesslaw.com

John R. Bailey, Esq.

Joshua M. Dickey, Esq.
Rebecca L. Crooker, Esq.
Bailey Kennedy

8984 Spanish Ridge Avenue
Las Vegas, NV 89148
|bailey@baileykennedy.com
jdickey@baileykennedy.com
rcrooker@baileykennedy.com

Attorneys for Real Parties in Interest
Criterion Claim Solutions of Omaha
Inc.

Tamara Beatty Peterson, Esq.
Nikki L. Baker, Esq.

David E. Astur, Esq.
Peterson Baker, PLLC

701 S. 7" Street

Las Vegas, NV 89101
tpeterson@petersonbaker.com
nbaker@petersonbaker.com
dastur@petersonbaker.com

Attorneys for Real Parties in Interest
Matthew Simon Jr. and Scott McCrae

Thomas E. McGrath, Esq.

Russel D. Christian. Esq.

Tyson & Mendes LLP

B3960 Howard Hughes Parkway, #600
Las Vegas, NV 89169
tmcgrath@tysonmendes.com
rchristian@tysonmendes.com

Attorneys for Real Parties in Interest
Attorneys for Defendants Pavel
Kapelnikov; Chelsea Financial Group,
Inc. a California corporation; Chelseas
Financial Group, Inc. a New Jersey
corporation;  Global  Forwarding
Enterprises, LLC; Kapa Management
Consulting, Inc.; Kapa Ventures, Inc.;
and Igor Yanina Kapelnikov

L. Christopher Rose, Esq.

Kirill V. Mikhaylov, Esq.

William A. Gonzales, Esq.
HOWARD & HOWARDS
ATTORNEYS PLLC

3800 Howard Hughes Parkway, #1000
Las Vegas, NV 89169

Icr@h2law.com

kvm@h2law.com

wag@h2law.com

Attorneys for Defendants Six Eleven
LLC; Quote My Rig, LLC; New Tech
Capital LLC; 195 Gluten Free LLC; 10-
4 Preferred Risk Managers, Inc.;
Ironjab, LLC; Fourgorean Capital
LLC; Chelseas Financial Group, Inc. a
Missouri corporation

Robert S. Larsen, Esq.

Wing Yan Wong, Esq.

GORDON REES SCULLY
MANSUKHANI, LLP

300 South Fourth Street, Suite 1550
Las Vegas, NV 89101

Attorneys for Real Parties in Interest
Lexicon Insurance Management, LLC,
Daniel George and ICAP Management
Solutions, LLC

15



mailto:jbailey@baileykennedy.com
mailto:jdickey@baileykennedy.com
mailto:rcrooker@baileykennedy.com
mailto:tpeterson@petersonbaker.com
mailto:nbaker@petersonbaker.com
mailto:dastur@petersonbaker.com
mailto:tmcgrath@tysonmendes.com
mailto:rchristian@tysonmendes.com
mailto:lcr@h2law.com
mailto:kvm@h2law.com
mailto:wag@h2law.com

With a courtesy copy via email (pursuant to March 20, 2020 Order of the Chief
Judge of the EDJC that courtesy copies be submitted via email):

Judge Mark R. Denton
Eighth Judicial District Court
Clark County, Nevada
Regional Justice Center

200 Lewis Avenue

Las Vegas, NV 89155

Via email on September 7, 2021 to Dept131c@clarkcountycourts.us

/s Rosemarie Frederick

An Employee of
ALVERSON TAYLOR & SANDERS

16


mailto:Dept131c@clarkcountycourts.us

