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(in order of citation in Brief)
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S.B. 292, Minutes of Hearing of the Senate Committee Vol. 1
on Judiciary on Mar. 26, 2015, 78th Sess. (Nev. 2015) | ADD 0001-0043
A.B. 1, 18" Spec. Sess. Pt. 1 (Nev. 2002) Vol. 1
ADD 00440049
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ADD 00500213
A.B. 1, 18% Spec. Sess. Pt. 2 (Nev. 2002) Vol. 2
ADD 0214-0378
A.B. 289, 76th Sess. (Nev. 2011) Vol. 2
ADD 0379-0410
S.B. 292, 78th Sess. (Nev. 2015) Vol. 2
ADD 0411-0416
S.B. 130, 80th Sess. (Nev. 2019) Vol. 3
ADD 0417-0475
S.B. 292, Exhibit H proposed to Senate Committee on Vol. 3
Judiciary on Mar. 26, 2015, 78th Sess. (Nev. 2015) ADD 0476-0480
S.B. 292, Exhibit N proposed to Senate Committee on Vol. 3
Judiciary on May 26, 2015, 78th Sess. (Nev. 2015) ADD 0481-0482
S.B. 292, Minutes of Hearing of the Senate Committee Vol. 3
on Judiciary on May 26, 2015, 78th Sess. (Nev. 2015) | ADD 0483-0542
S.B. 80, 69th Sess. Combined Legislative History Vol. 3
(Nev. 1997) ADD 05430616
Legislative Subcommittee to Study Medical Vol. 3

Malpractice, LEGISLATIVE COUNSEL BUREAU BULLETIN
No. 03-9 (Jan. 2003)

ADD 0617-0654

A.B. 1, 18" Spec. Sess. Pt. 4 (Nev. 2002)

Vol. 4
ADD 0655-0790
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ASSEMBELY COMMITTEE ON MEDICAL MALPRACTICE ISSUES

MINUTES OF THE MEETING

OF THE

Eighteenth Special Session

July 29, 2002

The Assembly Committee on Medical Malpractice Issues was called to order at
12:13 p.m., on Monday, July 23, 2002. Chairman Bernie Anderson presided in
Room 4100 of the Legislative Building, Carson City, Nevada. The meeting was
videoconferenced to Room 4401 of the Grant Sawyer Office Building in Las

Vegas, Nevada. Exhibit A is the Agenda. Exhibit B is the Guest List.

e

All

exhibits are available and on Tile at the Research Library of the Legislative
Counsal Bureau,

COMMITTEE MEMEERS PRESENT:

hr.
s,
Mr.
Mr.
Mirs.
Mr.
M.
Mirs,
Mis.
Mir.
Mr.
Mr.
hs.
his.
Mr,

Bernie Anderson, Chairman
Barbara Buckley, Vice Chairman
Bob Beers

David Brown

Barbara Cegavske

Joseph Dini, Jr.

Lynn Hettrick

Ellen Kalvisto

Sheila Leslie

Mark Manendo

Jaohn Marvel

John Oceguera

Genie Ohrenschall

Bonnie Parnell

Richard D. Parkins

COMMITTEE MEMEBERS ABSENT:

L e e —————

GUEST LEGISLATORS PRESENT:

Assemblyman Doug Bache, District 11
Assemblyman John Carpenter, District 33
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Asgemblywoman Vonne Chowning, District 28
Aszsemblyman Jerry Claborn, District 19
Assemblyman Tom Collins, District 1
Assemblywoman Marcia de Braga, District 35
Assamblywoman Vivian Freeman, District 24
Azzemblywoman Chris Giunchigliani, District 9
Agsamblyman John Lee, District 3
Assemblywoman Kathy Martin, District 20
Assamblywoman Kathy McClain, District 15
Assemblyman Harry Mortenson, District 42
Assemblyman Dennis Nelan, District 13
Assemblyman David Parks, District 41
Azsemblyman Bob Price, District 17
Assemblywoman Debbie Smith, Distnct 30

STAFF MEMBERS PRESENT:

Allisan Combs, Principal Resaarch Analyst
Micolas Anthony, Senior Research Analyst
Riza Lang, Principal Deputy Legisiative Counsel
Kim Morgan, Chief Deputy Legislative Counsel
Cindy Clampitt, Committee Secretary

June Rigsby, Committee Secretary

Linda Smith, Committes Secretary

OTHERS PRESENT:

Charles Laws, Citizen and candidate for Governor

Lisa Black, Nevada Nurses' Association

Leann McElroy, City of Reno

Kevin Spitz, GEMP (not in registered lobbyist book; no phone number)

Stephanie Licht, Elko County

Jan Gilbert, Planned Parenthood

Pat Elzy, Planned Parenthood

Maurean Brower, Nevada Hospital Association (NHA), American
Insurance Association [AlA), etc.

Dr. Lawson Richter, Physician

Pat Chao, Citizen

Dr. Lonnie Hammargren, Citizen

Jim Wadhams, American Insurance Association (AlA), Nevada Hospital
Association (NHA), Nevada Independent Insurance Agents (NIIA)

Reverend Chaster Richardson, Las Vegas Citizen

Victoria Riley, National Trial Lawyers Association

<
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Dianne Meyer

Janet Markley

Susan Roe, Registered MNurse

Mary Walker, Carson Tahoe Hospital

Ron Kendall, Kendall & Associates, Inc

Larry Spitler, Mevada Associate Director, American Association of
Retired Persons

Denell Habn, Sunrise Hospital

&nn Lynch, Sunrise Hospital

Dr. Kenneth Sigelman, Consumer Attorneys of California

James De Roche, MNational Trial Lawyers Association

Dawnelle Keys, Citizen

Robbia Keys, Citizen

Edward Goodrich, Citizen

Thelma Clark, Las Vegas Citizen

Renes Williams

The meeting was called to order at 12:13 p.m. Chairman Bernie Anderson
extended a welcome to committee members and guests. A gquorum was
present. Chairman Anderson explained the meeting was directed by the call of
Governor Kenny Guinn, and the stated purpose of the hearing was 1o address
the recent medical malpractice insurance crisis. Although precipitated by a
critical situation in Las Vegas, Chairman Anderson explained their discussion
and decision-making would have a statewide impact on the medical industry in
MNevada.

Chairman Anderson voiced his expectation for courtesy and fair consideration
of all points of view in what was expected to be an emotionally-charged forum.
He emphasized that public testimony was critical to the process and cautioned
his fellow assemblymen not to forget their duty to serve the public. He
reminded membars of the audience to sign in, i they expected to testify. It
was essential that testimony be truthful and succinct, especially if a pravious
speaker had addressed the topic adeguately. The record would be left open for
purposes of allowing witnesses to submit copies of written testimony at the
end of the day.

Chairman Anderson stated the first order of business would be the adoption of
Standing Rules for the Medical Malpractice Issues Committee {Exhibit C). The
Legislative Counsel Bureau staff would then present a brief overview of topics.
Taestimony would follow throughout the day as wall as on Tuesday.

Chairman Anderson then called for a motion to adopt the Committes Rules;
however, copies had not been distnibuted to members, Chairman Anderson

3
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called the committee’s attention to Standing Rule 42, adopted earlier on the
Floor of the Assembly. He emphasized that Standing Rule 42 required all
amendments be submitted through the Medical Malpractice Issues Committes.

Chairman Anderson introduced the Legislative Counsel Bureau staff, Allison
Combs, Principal Research Analyst, and Nicolas Anthony, Senior Research
Analyst. Ms. Combs distributed three volumes of background information
compiled as the result of an interim study to address medical malpractice.
Volume 1 (Exhibit D), entitled “Background Information On Medical Malpractice
~- Owverview of the Work of the Legislative Subcommittee to Study Medical
Malpractice,” included a white paper summarizing key findings, the minutes of
two meatings, and background information compiled by the subcommittea.
Volume 2 (Exhibit Ei and Volume 3 [Exhibit F} were sach entitled *Background
Infarmation On Medical Malpractice.”

Ms. Combs explained the volumes contained an overview of past legislative
actions, comparative information on the insurance markets in Nevada and
across the nation, an update on the recently created Medical Liability
Association of Mevada, an overview of Nevada's current civil justice laws and a
list of nationwide laws involving tort reforms, information on California’s
Medical Injury Compensation Reform Act of 1975, a national overview that
highlighted caps on damages, comparative data an the functioning of medical
liability screeaning panels in other states, data on Nevada claims with emphasis
on Clark County, and an overview of the operation of the Mevada Board of
Medical Examiners.

Chairman Anderson acknowledged the tremendous investment of time and
affort by the Legislative Counsel Bureau staff. He commended the quality of
the reports and voiced his confidence the data would prove o be essential in
their discussions and decision-making processes.

Micolas Anthony called the committee’s attention to Volume 2 (Exhibit E} and
offered to comment on the Mevada Civil Justice laws, the third tab in the
document, A chart on page 73 summarized the statute of limitations, immunity
from liability for certain emergency care, comparative negligence, medical
malpractice panels, use of expert witnesses, patient cansent, limits on punitive
damages, damages from collateral sources, periodic payments for future
damages, and damages in cases involving wrongful death. The fourth tab of
Volume 2 (Exhibit El contained a nationwide overview of tort laws (e,
medical malpractice liability statutes) as published by the National Conference
of State Legislatures (NCSL). Mr. Anthony predicted those topics would be
prominent throughout the committes hearing. For easy reference, a copy of the
Nevada Revised Statures (NRS) 41 and 42, was included.

4
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Chairman Anderson called for questions from the committes. Hearing none, he
resumed discussion of the Standing Rules for the Committee on Medical
Malpractice Issues {Exhibit C}. Chairman Anderson called attention to Rule Mo,
4. In accordance with Assembly Standing Rule 42, he gquoted the following:
"Committea introduction of legislative measures and amendments will reguire a
majority of the entire committee and require a committee from each such
concurrent member to support final passage, a commitment of supporting final
passage, the measures are adopted and amendments on the Floor of the
Assembly as appropriate.”

For clarification, Chairman Anderson explained that nommally a committes
member's vote indicated support for getting that piece of legislation out of
committee to the floor. In the past, Chairman Anderson had requested of his
committee members that if an individual would not be supporting the bill on the
floor, that he informed the chairman in advance or refrained from wvoting. For
purposes of the Medical Malpractice lssues Committes, a cammitment to vobe
at the committee level equated to a commitment to support the bill and
amendments on the floor, unless the chairman had been otherwise notified. As
such, it was somewhat more formal than the normal Judiciary Committes
voting process.

ASSEMBLYWOMAN BUCKLEY MOVED TO ADOPT THE STANDING
RULES OF THE COMMITTEE ON MEDICAL MALPRACTICE ISSUES.

ASSEMBLYWOMAN CEGAVSKE SECONDED THE MOTIOMN.
THE MOTION CARRIED UNANIMOUSLY BY ALL PRESENT.

Chairman Andarson called for a8 recess and asked for the committes to
reconvene at 1:15 p.m. Witness testimony would commance following the
FECESS.

At 1:33 p.m., Chairman Anderson called the commitiee meating to order and
invited the first witness to come forward,

Larry Spitler, Mevada Associate Director of Advocacy for the American
Association of Retired Persons (AARF), read from a prepared statement (Exhibit
G). He emphasized the great complexity of the issues and the need for
equitable consideration of all stakeholders (businesses, healthcare
professionals, and consumers). Mr. Spitler acknowledged that a crisis had
brought the malpractice issue to prominance, but it was important to remember
the underlying issue was to protect and improve health and access to care. In

3
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his judgment, the central problem was not the tort system but preventable
medical injury.

Mr. Spitler, on behalf of the AARP, recommendad nine critical actions that
would promote preventable medical injury and medical malpractice. They
included the setting of national goals for patient safety, a mandatory
nationwide reporting system of adverse events, voluntary reporting efforts,
legislation to extend peer review protections, healthcare organization
parformance standards, promotion of patient safety performance standards,
increased attention by the Food and Drug Administration (FDA) on the safe use
of drugs, the development of a non-punitive system for reporting errors, and
the institution of proven medication safety practices,

Mr. Spitler emphasized his opposition to actions that would impair the right of
injured patients to full and just compansation for injuries resulting from
inappropriate medical care. He concluded his testimony with a review of four
key elements supported by the AARP [Exhibit G). The first was to promote
access to the courts for all legitimate claims, including smallar malpractice
claims, and to accelerate the resolution of cases. The second recommendation
was to explore alternative dispute resolution systems for medical malpractice
cases that could serve negligently injured patients better than the current
system. The third element was to evaluate other promising systems of
compensation for preventable medical injuries and to explore demonstration
projects. His final recommendation was the establishment of malpractice
insurance rates that fairly and accurately reflectad claims experiance.

Chairman Anderson called for guestions. Assemblyman Brown reguested
clarification of the third key element, avaluation of other systems, and asked
the witness if he had examples. Mr. Spitler explained the AARP Washington
headguarters office was performing a nationwide information scan for
demonstration projects. He suggested the Interim Committes on Medical
Malpractice would alse be investigating those systems. Chairman Anderson
clarified that the Interim Committee, chaired by Senator Rawson, had finalized
the report, and it was presented on Monday, July 21.

Susan Roe, a Registered Nurse and resident of Las Vegas, read testimony on
behalf of her family. In 1998, Christopher Roe, age 14 years, was diagnosed
with acute lymphooytic leukemia (ALL). Mrs. Roe stated her son suffered
greatly and died unnecessarily as a result of their physician's negligence. Her
family had been advised to follow a treatment protocol that was thought to be
a better gption for Christopher. The protocol had a divergence on the seveanth
day of chemotherapy treatment at which point a bone marrow screening would
be performed. It was designed to determine if Chnstopher was a “"slow

G
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responder” (i,e., his cancerous cells were still evidenced in the marrow) or a
“rapid early responder” [i.e., in remission). With sadness in har voice, Mrs. Roe
explained that the final pathelogy report had not been examined, and, as &
result of that oversight, the less aggressive path of treatment was selected for
Christopher. He died within 9 months of diagnosis.

Mrs. Roe’s personal research had revealed the expected course of the disease
was generally 3-5 years and not 8 months, Additionally, the expected rate of
survival was B0 percent. After obtaining copies of Christopher's laboratory test
results, Mrs. Roe discovered he had twice the number of cancer cells in his
bone marrow than she had originally been told. Further, the physicians had
ignored signg and symptoms present at the time of diagnosis that would have
dictated cranial radiation therapy in addition to chemotherapy.

Mrs. Roe concluded her remarks and emphasized the suffering Christopher had
endured and the unmitigated grief her family was experiencing. Litigation
became their only recourse and the most effective means to send an important
message to the physicians. In the process of interviewing several lawyers, Mrs.
Roe was advised the process would be long and arducus. Despite less than
encouraging advice, the Roa family proceeded with legal action.

In her judgment, Mrs. Roe felt if the cap of $250,000 or $350,000 was
gnacted, it would be almost impossible to locate an attomey willing to take the
case. Ordinary citizens would be denied access to the justice system,
Additionally, medical malpractice judgments were reported to the MNational
Physicians Data Bank and to the Nevada State Board of Medical Examiners, If
there were no cases proceeding to court, thare would be no mechanism to deal
with a small number of incompetent physicians. Mrs. Roe stated one of her
son’s physicians admitted his awareness of the error one month after the point
of Christopher's diagnosis. In her wview, that was an egragious act of
malpractice and denied her son a chance at survival. Despite the physician’s
admission of error, his affidavit stated the outcome would have been just as
poor.

In conclusion, Mrs. Roe stated emphatically that Christopher Thomas Roe did
not have a “bad outcome” as declared by his physician., He died on his
gixteanth birthday. She appealed to the committes to help other families in their
pursuit of justice.

Assemblywoman Cegavske expressed her sincere condolences to the witness
and asked if the family’s medical bills had been adequately covered. Mrs. Roe

explained that, although many bills had been handled, the family had the
misfortune of having ESEA self-funded insurance. The witness reminded the

Ji i
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committas there had been a past legal issue between the support staff of the
Clark County School District and the ESEA insurance coverage. As a result,
there was en outstanding claim of $135.000 owed to the University ol
Minnescta that ESEA denied due to a supposed lack of timely filing.

Chairman Anderson inguired if the Roe family had difficulty in locating an
attorney to take the case. Mrs. Roe replied in the affirmative. Negligence was
apparent; however, causation was a more difficult point to prove. The expert
witness called to testify was the Chairman of the Children’s Oncology Group
lor the United States. In his view, Christopher needed cranial radiation, an
accepted standard of care. As a resull of his expert testimony, the Roa family
hired an attorney.

In closing, Mrs. Roe acknowledged the issue of causation was important;
howevar, it served to give “free reign” 1o oncologists to choose treatment
protocols and then later claim the expected outcome, from the point of
diagnosis, was death.

In responsa to Chairman Anderson's request for an update on the case, Mrs,
Roe stated the case had not yet come to trial and the next step was the
Medical-Legal Screening Panel. The total elapsed time between saarching for an
attorney and the upcoming screening panel hearing was approximately one
vear. She explained that part of the delay occurred during the interviewing of
three attorneys who held their files for a long period of time before rendering a
decision on the merit of the case. The second attorney held the documents for
seven months and then declared he had a conflict of interest and could not
accept the case.

Chairman Anderson summarized by stating from the point of diagnosis to the
upcoming appointment with the medical screening panel was approximately
one year. Mrs. Roe clarified that Christopher died in the fall of 18999 and, as
such, total elapsed time was three years and four months. Chairman Anderson
thanked the witness for her testimony.

Assemblywoman Cegavske interjected with a request for a written copy of
Larry Spitler's testimony.

Chairman Anderson called the next witness and, given tha time constraints, he
encouraged all witnesses to be as succinct as possible.

Lisa Black, the Executive Director of the Mevada Murse's Association (NNA),
read from prepared testimony (Exhibit H). In her view, all parties had common
agraament that the issue of medical malpractice had raachad a point of crisis,

]
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one that required expeditious and fair handling, Ms. Black clarified her
testimony was a mixture of both personal viewpeoints as well as those of the
MMA,

On the topic of civil justice reform, the Nurse's Association had not taken an
official position on the issue of damage caps; however, her personal experience
of becoming HIV and Hepatitis C positive compelled her to spaak out on behall
of caps. Although Ms. Black admitted to lifetime medical benefits and
unemploymant compensation, there had been no provision for her pain and
suffering, both described as severe and extreme, She stated emphatically that
she found it repugnant that any group or person would set a dollar value on her
life, regardless of amount. In her wview, caps on awards could invita that
jurdigrmvanit,

On the issue of insurance reform (Exhibit H), the Nevada Nursa's Association
supported several points. The association agreed that the practice of setting
insurance premiums for obstetricians based on the number of deliveries should
ba disallowed. If not amended, the association believed it would be improper to
include the number of deliveries attended by Advance Practitioners of Nursing
{APN) in the aggregate number of covered deliveries attended by a physician.
Ms. Black explained Advance Practitioners of MNursing practiced in a
collaborative role, not a supportive role, and they maintained their own liability
INSUrance.

Regarding medical error reporting (Exhibit H), the Nevada Nursa's Association
supported the development of an effective system of meadical error reparting in
Mevada. Ms. Black recommended implementing the guidelines set by the
Institute of Medicine and developing & system that did not focus on the
naming, blaming, or shaming of individual practitioners. The goal would be 1o
identify the systems faillures that harmed patients. In Ms. Black's view, punitive
actions against practitioners would create an environment of covering up
errors, and immunity to disciplinary actions and licensing actions should be
instituted. In her view, that immunity would dovetail with and enhance whistle-
blower provisions.

Mz, Black encouraged the committiee to clearly define “an adverse svent short
of a sentinel event causing severs harm or death for the purposes of any
legislation relevant to medical arror reporting that may come ocut of this special
session.” On the somewhat unrelated subject of nursing shortages, she called
the committea’s attention to the fact that increasing the numbaer of registered
nurses in medical facilities was associated with a decreasing number of errors.,

Chairman Anderson, citing a shortage of committee time, asked the witness to

9
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conclude her testimony. Ms. Black summarized by commending the work of all
parties who had contributed to solving the medical malpractice issue in Nevada.

Assemblywoman Leslie requested clarification on whether the medical
malpractice reporting system would be mandatory or voluntary. Ms, Black
responded that the Nevada Nurse's Association endorsed a mandatory system
that protected the healthcare worker from  being  individually blamed,
disciplined, or subjected to licensing sanctions. The reporting system should
publish aggregate numbers and not reveal the individual caregiver's name.

Aszemblywoman Cegavske inquired if it was known how many nurses
statewide and nationally were cited in medical malpractice cases. Chairman
Anderson suggested that data might be part of Assemblywoman Koivisto's
subcommittee report.  Ms. Black volunteered to address the guestion and
explained the detalled information was included in the last meeting of the
Interim Committee on Medical Malpractice. Chairman Anderson stated the
Legislative Counsel Bureau Research Division would investigate the issue.

The naxt witness was Ms. Renee Williams, testifying on behalf of her daughter,
Brianna Williams, a victim of medical malpractice. Before and after photographs
of her daughter (Exhibit |} were submitted for the record. Ms. Williams
described the series of events that followed what should have been a routine
labor and delivery on Novemnber ¥, 2000. Her daughter was now in a chronic
vegetative state and required total care. In her judgment, the physicians and
nurses ignored reports of post-delivery hamorrhaging and, as a result, Brianna
Williams suffered permanent and sewvere brain injury. Ms. Williams stated her
firm opposition 1o caps on damages and believed medical professionals should
be held accountabla.

Chairman Anderson asked the witness how long it took to find an attorney to
take the malpractice case. Ms. Williams stated she worked for an attorney, and
she had never received solid advice or help on the matter from that firm. She
decided to interview a new attorney, and the total elapsed time was
approximately 6 months to procure legal sssistance.

Reverand Chester Richardson, a resident of Las Vegas and a Baptist minister,
commenced testimony in support of caps on medical malpractice. Ha reminded
the committee of the monetary caps awarded te the gaming industry when
they appeasred before the Nevada Legislature. Reverend Richardson voiced
concern over doctors who turned away patients because of malpractice claim
fears. He illustrated his peint with the example of his teenage son who was
severely injured as a victim of a drive-by shooting. He took his son to the
Trauma Center in Las Vegas, and his son’s life was saved.

il
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Reverend Richardson summarized the heart of the issue as being people, such
as his son, who needed service.

Chairman Anderson summarized the testimony by saying the witness appeared
to be inspired by the opening and closing of the LUMC Trauma Center in Las
Vegas. Ha requested clanfication if the witness's main concern was the need
for the continuing operation of the trauma center or the proposed caps of
§250,000. Reverend Richardson stated the trauma center should remain open
at all costs. His second point related to his rele as an advocate in the
community for citizens who needed dental or medical treatment and could not
find a doctor to accept their business,

Assemblywoman Koivisto requested research data on the number of lawsuits
filed against the University Madical Center {LUMC) Trauma Center. Chairman
Anderson acknowledged her request. There being no additionsl guestions, he
recessed the committee hearing at 2:30 p.m. and announced the hearing would
resume at $4:00 p.m. He suggested to committee members, with emphasis to
Demaocratic members, to meet in their respective caucus groups for updates.

Chairman Anderson reconvened the Medical Malpractice lssuss Commities at
4:29 p.m.

He announced that Senate and Assembly members had had an opportunity to
mieat with the Governor 1o discuss some compromise points that had been
agread to by both sides. That discussion led to tha drafting of BDR 3-13
(Exhibit J} and introduction in the Senate. Chairman Anderson declared he
would honor his promise to hear testimony from all witnesses, The contents of
BDR 3-13 would be reviewed in testimony presented by Speaker Parking and
Assemblywoman Buckley. Chairman Anderson predicted the introduction of a
vary similar piece of legislation on the Assembly side at B:00 a.m., Tuesday,
July 30, Following that, the Assembly Committee on Medical Malpractice
Issues (MMI) would reconvene to accept amendments. Any amendment to the
document must come through the Assembly Committes on Medical Malpractice
Issuss, Public testimony would be welcome.

Charles Laws, citizen and candidate for the office of Governor, summarized his
concerns to BDR 3-13. He alluded to Gowvernor Guinn’s public comment in
which the Governor voiced his optimism that the bill would be essential to
building a foundation for long-term solutions. Mr. Laws acknowledged the
complexity of the process and agreed it was not an issue that could be solved
during the special legislative session. He viewed the terms of BDR 3-13 as
Band-Aids and aspirin attempting to treat a very dysfunctional system.

11
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The crisis needed a sufficient period of diagnosis before solutions could be
suggestad and implemented.

Mr. Laws reminded the committee the citizens of Nevada ware at the heart of
the system and the sole motivation for all efforis. The citizens interacted with
their insurars, healthcare providers, and with the legislators. As such, the
complexity of those interactions dictated a thorough analysis and careful
approach that appeared to be currently absent, Attorneys were players at
multiple stages of the crisis. The full range of relationships had to be exposed
before real progress could be made,

Regarding the issue of caps, Mr. Laws referred to it as an exymoron. In his
view it was not possible 1o suggest an economic means of balancing the
damages of noneconomic concerns. Because the losses covered the spectrum
of both physical and emotional harm, he suggested the committes consider the
cost of therapy le.g., grief counseling) to transition clients and their families
through the trauma. Physicians who wera accused of inflicting the damage also
had need for counseling. Mr. Laws emphasized that compensation not be
limited to monetary award, and that they can treat all parties as human beings
and not bank accounts.

Chairman Anderson called for questions. There being none, he summoned the
next witness. Many witnesses did not respond to his invitation to testify
because thay had left the room.

Ron Kendall, representing Kendall & Associates, commenced testimony on
behalf of physicians. He called the committes’'s attention 1o his written
testimony (Exhibit K} inspired by his personal experiance. Although he was
damaged by the healthcare system, Mr. Kendall voiced strong support for the
good doctors who saved his life. In his view, the healthcare system was driven
by exorbitant malpractice insurance rates that were creating an exodus out of
Nevada of good healthcare providers. Mr. Kendall voiced his support of the tort
reforms recommended by Governor Guinn that would impose a cap to match
the California standard. He concluded by stating that the Mevada legislature
had the ability to invoke mandatory binding arbitration that would help ensure a
quality healtheare system in Mevada.

Chairman Anderson called for additional withasses. Seeing none, he requested
distribution of the Bill Draft Request (BDR) 3-13 document.

» BDR 3-13 - Makes various changes related to medical and denial
malpractice. [A.B. 1}
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Speaker Perkins and Assemblywoman Buckley moved to the witness table and
began an overview of the bill. Speaker Perkins explained the document was a
bill draft request that would be introduced the following day as A.B. 1. He
axplained it was the product of many hours of discussion between legislative
and executive branches and represented a consensus. [t was not regarded as a
perfect piece of legislation. Conspicuously absent from the bill draflt request
was tha topic of insurance reform which he predicted would be a prominent
issue in the 2003 session of the Nevada Legislature.

speaker Perking acknowledged there had been lengthy discussion of medical
errors reporting and stated it was not fully addressed in the bill draft request.
Because of the technical nature of that topic, the issue could not be fairly
addressed in such a short amount of time. The topic would be handled at a
later date.

Assemblywoman Buckley, representing Assembly District 8, echoed the
sentiments of her fellow committee members in the need to meet in special
session largely as the result of the 5t. Paul Insurance Company who eight
months previous had ceased to provide coverage in Las Vegas. One of the
insurance reforms that had been in the original Assembly bill draft, alluded 1o
by Speaker Perkins, regquired that when insurance companies served a high
proportion of the market that thay had to give a minimum of 120 days’ notice
before withdrawing from the market. Assemblywoman Buckley assured the
committes that would be a reform 1o be addressed during the 2003 Legislative
Session.

In her judgment, the lack of planning opportunity caused by the abrupt
withdrawal of the insurance carrier greatly compounded the situation. It
catapulted the issue to the crisis point for southern Nevads doctors. When
addressing the issue of insurance reform, Assemblywoman Buckley emphasized
that lowering the premium costs had to be part of that future dialogue. The
current mission, however, was to quickly bring a package for statewide
implementation, She described the bill as 8 consensus bill and acknowledged
input fram many members of the legislature. On the 1opic of medical ermor
reporting, Assemblywoman Buckley commented that was not yet part of the
bill draft. She explained that during the last session, Assemblywoman Koivisto
had sponsored a bill on that topic which had led to the interim study. Many of
the findings of that interim committee had been captured in the proposed
medical error-reparting document that would be available the following day.

Speaker Perkins commenced the explanation of BOR 3-13 (Exhibit J) by topic,
referencing sections as appropriate. The first topic, civil justice reform, was
described as containing a concept for fast-tracking medical malpractice cases
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arnd streamlining the process. Speaker Perkins explained the need was
predicated by great concerns over the delay in getting a medical malpractice
case to trial, in some instances more than 5 years. He added that the state of
Mevada had a Medical Screening Panel in place since 1985. The purpose of the
panel was to ensure non-meritorious cases did not get taken to court; however,
the efficacy of the panel had been questioned since its inception,

Assemblywoman Buckley explained the issue of expediting the handling of
medical malpractice cases had been a prominent point of discussion in their
committee meetings. All parties agreed that streamlining the process was
necessary and would lower overall costs. Assemblywoman Buckley declared
the proposed legislation would eliminate the existing Medical Screening Panel,
For cases in progress, the plaintiff would be allowed to choose between the
panel and proceeding to District Court. Referancing Section 7 (Exhibit J),
Aszsemblywoman Buckley explained staggered implementation would efficiently
move backlogged cases from the panel to the court. After October 2005, a
case would have to be brought forward within two years, rather than the
current 3-year deadling.

Assamblywoman Buckley called the committee’s attention to the issues of
mandatory settlement conferences and judicial training. All parties, including
the plaintiff, the defendant, and the insurance companies, would be required ta
participate in a settiement conference before a district judge. Each judge would
be trained in the complexity of medical malprectice cases. Assemblywoman
Buckley cradited Gowvernor Guinn with the idea of training at the Judicial
College.

Speaker Perkins resumed testimony and addressed the topic of the statute ol
limitations. The proposed lagislation would dictate that cases invalving injury or
wrongful death must be brought within three years or within two years of the
date of discovery - whichever occurred first, Requirements for expert
witneszes would be strengthened. The judge would be required to dismiss with
prejudice if the action was filed without an affidavit signed by a medical expert
who practiced in a substantially similar area of medicine.

The most significant topic in the area of civil justice reform was described by
Speaker Perkins to be monetary caps on noneconomic damages. He labeled it
the cornerstone of the entire issue of medical malpractice raform. The proposed
legislation would impose a cap of $350,000 on noneconomic damages in
medical malpractice cases. For egregious cases of negligence (e.g., brain
damage), the cap would be modified to $350,000 or the amount remaining in
the policy after economic damages had been assessed. It would apply 1o cases
of gross malpractice in which the court decided an award in excess of
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$360,000 was justified, No single defendant would be liable to the plaintiffs in
excess of his own policy limits.

Aszsemblywoman Buckley called the committee’s attention to page 5 of BDOR 3-
13 (Exhibit J) for examples of egregious medical malpractice that could be
gxcaptions 1o the monetary caps. In cases of clear and convincing evidence,
the judge would be allowed a higher standard than the usual preponderance of
the evidence standard, thereby permitting him to make an exception. As such,
there would be some flexibility and judicial discretion.

Chairman Anderson called for agreement from the committee regarding
guestions. Assemblyman Beers requested clarification if the current testimony
was simply an overview and if additional time would be spent later on each
topic. Chairman Anderson replied in the affirmative.

Azzemblywoman Buckley introduced the next major topic, protection of traumas
center medical personnel. The proposed legislation would ensure that those
personnel at non-profit hospitals were not unfairly responsible for large civil
damages. It would further ensure that treuma centers in Nevada communities
wiould remain open for business. The bill would codify the $50,000 state and
county cep on damages. It would not change the status of trauma center
personnel to county employees. The cap would no longer apply once the
patient was stabilized or the emergency had passed. For the cap to apply, the
medical care would have to be delivered in good faith and in a manner that did
not result in gross negligence or reckless conduct.

Speaker Perkins clarified the rationale behind the need to retain and protect the
trauma centers in Mevada. County facilities were limited in their liability to
50,000 under the governmental cap. Medical personnel working side by side
with county employees had no such cap. That inequity created a fear among
certain workers of being a greater risk for "deep pocket” manetary awards.

Speaker Perkins called the committee’s attention to Section 6 covering joint
and several liability. A defendant in a medical malpractice case would not be
subject to deep pocket awards. He would be severally liable for noneconomic
damages based upon his percentage of the negligence.

On the issue of periodic payments, Speaker Perkins clarified that the proposed
legislation modified existing law which allowed for payment of future economic
damages, either in lump sum or by annuity. for periodic payments. The bill
would allow the court to order payment in the lump sum or in periodic
payments. In the case of the latter, the award would be paid sither by annuity
or by other means if the defendant posted a bond or other sacurity.
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Sanctions against attormeys would be required in situations where non-
meritorious cases were unreasonably pursued. The proposed legislation (Exhibit
J) would revise existing Mevada law to require, instead of allow, the court to
issue a sanction against an attorney in cases judged to have no merit. The
altorney would be required to personally pay the costs, expenses, and attorney
fees incurred as a result. Assemblywoman Buckley interjected there would be
no cap in such instances.

Ms. Buckley called the committee’s attention to Sections 18, 25, and 27
be prohibited from practicing medicine in Nevada unless he maintained liability
insurance, described as a minimum of $1 million per person and $3 million per
occurrence. Further, the bill provided statutory definitions of the terms
“seconomic” and "noneconomic” damages. Regarding medical error reporting,
Assemblywoman Buckley expressed her hope that a draft of that proposal
would be available for review in the near future, The issus of medical error
reporting had been prominent in internm committee discussions and was
regarded as a critical parl of preventative efforts.

Assemblywoman Buckley cited nationwide efforts and explained that
prevention of medical errors was of highest pricrity in every state. Fourteen
states currently had developed medical error reporting systems, with
Pennsylvania heralded as being one of the best in the nation. Ms. Buckley
reviewed some of the key elements, which included the system be a
mandatory one, with a stated purpose to prevent and learn from mistakes - not
to be punitive in nature. Compiling essential data of medical errors was viewed
as the first step in prevention of future avents,

Speaker Perkins summarized by stating their testimony had referenced the most
public testimony and commiltes sr.;.mlin;“;s the amendments to the bill were
drafted.

Assemblyman Hettrick requested clarification of wording in the economic
damage section. The language did not refer to “person” but rather to the death
of a parent, a spouse, or & child. He asked if that was the intent of the
proposed law. Aszsemblywoman Buckley confirmed Mr. Hettrick's conclusion
and added that current law govemned the family relationship issues. The
language of the bill reflected that practice.

Assemblyman Dini called the committee’s attention to Section 18 and the
language describing the requirements to carry $1 million - %3 million lability
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insurance. Assemblyman Dini voiced concern over what could become an
unfair burden to the rural areas of Mevada. Many of the rural hospitals hired the
doctors and provided the malpractice insurance under which the doctors
practiced.

Assemblywoman Buckley acknowledged the wvalue of the guestion and
recommended obtaining a decision from the Legal Division of the Legislative
Counsel Bureau. In urban areas, doctors were already required to get liability
insurance in order to have staff privileges at hospitals. Becausa the legislation
would have statewide impact, Assemblywoman Buckley concurred it was
important 1o ensure there would ba no unintended consequences for the rural
aress.

Asseamblyman Marvel asked what the premium would be on a $1 million - §3
million policy. Assemblywoman Buckley responded by posing a question
regarding the intended reduction in premiums as a result of the legislative
reform. Physicians paid widely disparate amounts for the $1 million - $3 million
coverage, and it generally depended upon the medical specialty. As a rule,
trauma surgeons and obstetricians paid the highest premiums. There were
differences across states,

Assemblyman Marvel echoed the concern of existing financial hardship to rural
hospitals and the estimated fiscal impact of new law,. Assemblywoman Buckliey
reiterated the issue needed more examination.

Chairman Anderson advised the commitiese of the recommendation to invite
testimony from Mr. Waelsh of the Rural Hospital Alliance.

Azsemblyman Hettrick explained that some communities were served onfy by
clinics and did not have the benefit of a hospital. He voiced confusion over
coverage for treatment centers that were neither hospitals nor designated
trauma centers. He added that Mr. Welch would probably provide clarification.

Chairman Anderson cited the example of tha trauma center at Lake Tahos,
owned and operated by the Barton Memorial Hospital. Assemblyman Hettrick
interjected a point regarding the crossing of state lines and the possibility that
California law regulated some doctors. Chairman Anderson acknowledged that
there are a variaty of stakeholders, some of which may be unknown.

Assemblyman Dini posed a question about the impact to Washoe Medical
Center and the differance in its status comparad to UMC in Las Vegas.

Chairman Anderson concurred with tha distinction. Speaker Perkins offered to
clarify the issue and stated that Washoa Medical Center would be covered. Tha
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Senata Bill 2: Makes wvarious changes related to medical and dental
malpractice. (BDR 3-13)

Susan Roe's written testimony was submitted as Exhibit M.

The meeting was adjourned at 5:45 p.m.

RESPECTFULLY SUBMITTED:

Juna Rigsby
Transcribing Secretary

APPROVED BY:

ssemblyman Barnie Anderson, Chairman
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ASSEMBLY AGEMDA
for the

COMMITTEE ON MEDICAL MALPRACTICE ISSUES
18™ SPECIAL SESSION OF THE NEVADA LEGISLATURE

Day Maonday Date July 29, 2002 Time 11:00 a.m. Room 4100
Tentative

I yow cannat arfand e meeting, you can isfen fo o bve over the Internel.  The address for the legeslative
WEbsiTe i hilpwww. feg state.nv.us. For audio broadcasts, ofick on the fnk “Listen fo Live Meelings, =

Nore: We are pleased fo make reasonable accommodations for members of the puldic who are disabled and
wish o aftend the meeting. I special arrangements for the mesting are pecessary, pleage noatify the
Azzembly Commitioe on Medica! Maipractica lssuss 8t (7 75] BE4-B557F.

PLEASE PROWIDE 25 COPIES OF YOUR EXHIBITS AND NOTES.

MNote: Interested parties may observe the meeting and provide testimony through a
simultaneous videoconference in Room 4401 of the Grant Sawyer Office Building, 555
East Washington Avenue, Las Vegas, Nevada.

Opening remarks by Chairman
Assemblyman Bernie Anderson, Chairman

Adoption of Committes Rulos

Staff Prasentation on Background Material Regarding Medical Malpractice

Testimony on Medical Malpractice Issues and Relevant Legislative Proposals

The fallowing schedule is tentative:

11:20 - 1:00
1:00 - 1:30
1:30 - 4:00
4:00 - 5:00
5:00 - 8:00

6:00 - 8:00

Introduction and Overview of Legislative Proposals
Recess for Lunch

Medical Malpractice Insurance Coverage

Public Comment

Recess for Dinner

Medical Malpractice and Civil Justice Reforms

EXHIRIT A | AGENDA
MEMCAL M.u.r:zﬁ-nr_t IS5 UES
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RULES FOR THE ASSEMBLY STANDING COMMITTEE
ON MEDICAL MALPRACTICE ISSUES
During the 18th Special Session

1. In accordance with Assembly Standing Rule 100, the precedence of parliamentary
authonity for the Committee is listed as follows in descending order of priority, excepl
that any applicable rule of this Commitiee will precede Mason's Manual of Parliamentary
Procedure:

Constitution of the State of Mevada

Nevada Revised Statutes

Joint Rules of the Senate and Assembly
Standing Rules of the Nevada Assembly
Rules of the Assembly Judiciary Committes
Mason's Maniual of Parhiamentary Procedure

mARnNTE

2 A majority of the members appointed 1o this Committee constitute a quorum. (8
members) A quorum must be present to take deﬁniljw action on a bill or rc?ul_}uin?'}

3. All motions require a second. 11 no secohd is received afler 2 motion has heen
made, that motion must be declared invalid for lack of a second.

4, In sccordance with Assembly Standing Rule 42, Committee introduction of
legislative measures and amendments will require a majonty of the entire Committes and
requires a commitment from each such concurning member (o support final passage of the
mcasure or adoption of the amendment on the floor of the Assembly, as appropnate.

5. In accordance with Assembly Standing Rule 42, a motion 10 reconsider committes
action on a bill or amendment requires a two-thirds majority of the entire committes. {10
members)

6. The duties of the Chairman, in addition (o those provided in other rules, are:

a. Preparing and distributing the Committee’s agenda;
b. Determining when final action is to be taken on measures, commitiee reports, and
other business of the Committes;
Preparing and submitting Commitiee reports;
Preserving order and decorum and deciding all guestions of order;
Providing direction to Commitice support staff,
Calling recesses of the Committes as desmed necessary;
Require minutes to be kept; and
Reviewing and approving mimutes of the Comrmitiee.
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1 In the absence of the Chairman, or upon the request of the Chairman, the Vice
Chairman shall assume the duties of the Chairman.

8. A secretary of the Committes shall call the roll at the beginning of each meeting -
noting members present, absent and excused. Afier causing a record to be made of each
meeting, a Commitiee secretary shall prepare minutes and present them to the Chairman
for his review and approval. The Committee secretaries are custodians of all records and
minuies of the meetings until these documents are released to the custody of the

Legislative Counsel Bureau,

a. If & member must leave a committee meeting for an extended period, the
Chairman should be advised, Members not in attendance when a final action 12 laken on

a measure will be marked absent for the vote.

10, Committes members shall, at all times, address the Chair for permission o be
heard, All definite actions of the Commitiee may be taken by roll call vole at the
discretion of the Chairman. All definite actions will be duly recorded by the Secretary
and made a part of the Committes Minutes.

1. Unless a Committee member advises the Chair otherwise, it will be presumed that
the members will vole during a floor session consistent with their vote in Committes.

12. Minority reports may be submitted in accordance with Mason's Manual, Section
674,

13. Al meetings and deliberations of the Commuttes will be open to the general
public and all members of the media. Tt is the intention of the Committee to create an
atmosphere of courtesy, professionalism and equal interest in all persons who are
tesiing.

4.  Witnesses before the Commifttee must address requests to testify to the Chair and
will be recognized only by the Chair. Pursuant to NRS 218.5323, when the Chair deems
nécessary, persons wishing 1o testify will be swom in. The Chair shall determine the
order of speakers utilizing the guest list.

15.  Subcommittees, created from time to time at the diseretion of the Chairman, will
be charged with considering bills or issues and providing recommendations to the
Committee for action, if necessary.

16, Subcommittee meelings will be schieduled by the Subcommities Chair after
consulting with the Committee Chair. The proceedings of such subcommittess must shall
be recorded.

7. All directions, assignments, or requests on behalf of the Committee must be
communicated to its staff and 1o the personnel of the Legislative Counsel Bureau by the
Chair of the Committee. A member of the Committee must submit such requecsts to the
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Chair for transmittal to the staff of the Committes or to the personnal of the Legislative
Counsel Bureau,
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TESTIMONY
NEVADA STATE LEGISLATURE — SPECIAL SESSION
JULY 29, 2002

GOOD MOBNING. FOR THE RECORD MY NAME IS LARRY SPITLER
AND I'M THE ASSOCIATE STATE DIRECTOR FOR ADVOCACY AT AARP
MEVADA,

AARP IS A NONPROFIT MEMBERSHIP ORGANIZATION OF PERSONS
50 AND OLDER DEDICATED TO ADDRESSING THEIR MEEDS AND
INTERESTS. IN NEVADA, AARP HAS MORE THAN 256,000 MEMBERS.

WE'RE HERE TODAY TO ADD OUR VOICE TO AN EXTREMELY
COMPLEX ISSUE, MADE EVEN MORE DIFFICULT TO UNDERSTAND BY
THE INMUNDATION OF INFORMATION FROM ALL THE PARTIES WHO
HAVE BEEN MOST ACTIVE IN COMMUNICATING THEIR POSITION.
POSITIONS WHICH HAVE, QUITE OFTEN, IMPLIED A RATHER SIMPLE
SOLUTION TO A COMPLEX PROBLEM.

AS AVERAGE CITIZENS WE ALL WANT ACCESS TO GOOD MEDICAL
CARE DELIVERED BY A QUALIFIED HEALTH CARE PROFESSIONAL AND,
WE ALSO WANT ACCESS TO A FAIR JUDICIAL SYSTEM TO ADDRESS
ISSUES WHEN NECESSARY.

TODAY, WE HOPE THAT YOU TAKE THE OPPORTUNITY TO STEP
BACK, CONSIDER ALL THE ISSUES THAT BROUGHT US TO WHERE WE

ARE TODAY AND PUT THE FACE OF YOUR NEIGHBOR, YOUR FRIEND, <6

G‘ [ oF T hﬁﬁl’\l?ﬁfhﬁ-lhlthl M ALPRACTICE [55UES

DaTe ] Roox 980 Exuiem e
5820 5. Eastarn Avenue, Suite190 | Las Vegas, NV 89119 | 702-967-2277  SupuirTenBy: LAy SPiT 6O
Jamas G. Parkel, President | 'Willlam D, Movelli, Executive Director and CELr | wwataarp.ong
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To: Select Committes on Medical Malpractice

From: Liza Black, BN, Executive Director, Mevada Murses Association
Date: July 29, 2002

Re: Medical Malpractice in Nevada

Mr. Chairman, members of the committee, for the record, | am Lisa Black. [ am a Registered Nurse and the
Executive Director of the Nevada Nurses Association. The Mevada Nurses Association would like fo thank you for
allowing us to address the committee on this critical issue that has brought us together for this historic second special
session in a single legislative interim,  Whatever your position on the subject matter, the one thing 1 think we can all
safiely agree on is that the issues to be brought before this commitiee present a crisis nod only for the medical, nursing,
and legislative communities, bul also for the ctizens of Nevada, This issue must be deall with expediently, yet
thoughtfully, to assure a fair resolution for all concerned.

In my testimony this afiemoon, 1°d like 1o just touch on some of the key areas that we see as germanc to this issue as it
flects the mursing and medical communities.

Civil Justice Reform
The Mevada MNurses Association has not taken an official position on any sort of damape caps; however, |
would like to take a moment o share my personal perspective with this committee. Again, let me be very
clear that this is my personal perspective, and is nod in any way meant to reflect the views of the Nevada
MNurses Associalion.

Many of the lawmakers on this committee are farmiliar with my personal situation. For those of you who are
not, in 1997, 1 was infected with HIV and HCV from a needlestick injury that occurred in the course of my
work as a Registered Nurse. Because a contentious and bitterly fought worker's compensation claim was
ultimately decided in my favor, | wall receive medical benefits for the rest of my life. Additionally, if 1 am
unable to work, my lost wages will be replaced, albeit at a rate that equals 66 % of my 1997 caming level as
there is cumently no provision in place for adjustments 1o that Ggure. What is not included is compensation
for pain and suffering and | assure you that 1 have suffered plenty both on a physical and on an emotional
level since being diagnosed with  HIV, However, any level of compensation | was ever to receive would not
alleviate or mitigate that suffering; it is what i 15 regardiess of any monetary awand intended 10 compensate
me for it. While 1 am reasonably well at this time and plan to remain so for a very long time, the cold reality
of this diagnosis is that [ will someday develop AIDS and die from this disease. While the statutes thal govern
worker's compensation law differ from those that govemn civil tort action, | personally would find it repugnant
for any entity to set a dollar valoe on my life, whatever the amount. This does not mean that | personally
support or oppose caps on damages. .. it simply means that | don™t see it as proper for any person or group of
people 1o determine that my life is worth a set dollar amount, With that being said, | do appreciate the
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predicament we face and the charge of this special session, and | reluctantly agree that the litigiousness of our
society has made it necessary for us to do the unthinkable and place a dollar amount on human suffering. 1do
ask the committee, and those of all positions, however, to remain cognizant that we must balance action that
will ensure the viabality of our medical systems with sensitivity to those who have fallen victim to the system.

Inswrance Reform

The Mevada Nurses Associalion supports actions relevant to insurance reform as proposed in multiple circles.
One salient point that is made repeatedly is that liability insurance carriers have begun linking malpractice
premiums for obstetricians o the number of delivences attended by the practitioner. The Nevada Nurses
Association supports the intent of the those who have sought to disallow this practice, as we are not aware of
data that supports this cap. If it were determmed, however, that this cap on deliveries must remain, we would
offer that it is improper to include the number of deliveries attended by Advanced Practitioners of Nursing
{APNs) in the aggregate number of covered deliverics attended by a physician. APNs practice in a
collaboraiive and not a supervisory role with physicians and maintain their own lisbility insurance. To then
include the deliveries attended by an APN in the number of physician-covered deliveries seems to be not only
improper, but also unethical, and would seem to border on double billing for coverage,

Medical Error Reporting

The Nevada Nurses Association feels that it is cssential 1o develop an effective system of medical ermor
reporting in Nevada. We also believe that any system ereated must be in line with the recommendations of
the Institote of Medicine and that such a system must not focus on the naming, blaming, and shaming of
individual practitioners, but must seck to identify the systems failures that allow ermors that harm patients to
routinely occur and recur. Our suggestion would be that this commitiee consider language that would grant
immunity from disciplinary and licensing sanctions for health care workers who self-report emmors. This could
easily work in tandem with whistleblower provisions for health care workers who report medical erors or
malpractice. While it may not be legal, ethical, or acceptable, it is an unfortunate reality that for as long as
health care workers are faced with disciplinary action and/or licensing sanctions for medical errors, they will
remain reluctant o report them. We owe it 1o our patients to create an environment where we can leam from
our emors, nol one that encourages individual practitioners to be inclined to cover them up.

I would also ask that this committee clearly define an adverse event short of a senfinel event causing severe
harm or death for the purposes of any legislation relevant 1o medical error reporting that may come out of this
special scssion.  The Nevada Nurses Association would propose that indices in the American Nurses
Association’s Nursing Sensitive Quality Indicators reports be included in these definitions of injuries that
require further medical care.  While 1 recognize and respect that the direction of this commitiee is not
necessarily o address nurse staffing in medical facilities, it is widely reporied that increasing numbers of
Registered Nurses in medical facilities is associated with decreasing numbers of errors and adverse outcomes
for patients. Some of the indices tracked by the American Nurses Association that are pertinent to this
discussion are as follows:
MNosocomial (Hospital Acquired) Infection Rate defined as the rate at which
patients experience infections originating in the hospital,
« Patient Injury Rate defined as the mate at which patients fall or incur physical
injuries unrelated 1o a surgical or diagnostic procedure during their hospital stay,
« Patient Satisfaction with Carc
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+ Paticnt Satisfaction with Educational Information defined as the patient’s opinion
of how well they were educated about their condition and care requirements.

o Mainienance of Skin Integrity defined as the rate at which patients develop
decubitus uleers in the course of their hospital stay.

o Mix of RNs, LPNs, and Unlicensed Stafl Canng for Patients

At the request of this committes, | would be happy to provide further information about the Nursing Quality
Indicators at a time that would be appropriate for the committes to review.

Additionally, we would ask that any information provided 1o the public be made public in an aggregate form
that does not name individual care providers. Publicly accessible information that names individual care
providers would likely have a similar effect as disciplinary and or licensing sanctions for medical emors. Even
the most conscientions of practitioners generally do not repont errors if they will be subject to licensing and or
disciplinary sanctions or public exposure if the opportunity exists to not report.

Consumer Protection

It has been mentioned that vanous entitics are exploring the possibility of a rate rollback for affecied
practitioners following the implementation of any damage caps that come out of this session. The Nevada
Nurses Association sees a mate rollback for physicians and other affected practitioners following the
implementation of any damage caps as not only as a sound fiscal option, but also as the nght thing 10 do. It is
an indisputable fact that physicians in this stae have scen their malpractice insurance rates skyrocket in the
East vear. I would make sense that il we are limiting their polential exposure in the form of caps on damages
and instituting additional tort reform measures, then it would scem to follow that the premioms paid by
physicians under a previous lability structune should be likewise sddressed. 'We would hike to offer that a
number of Advanced Practitioners of Nursing have also scen rate increases stemming from the liability
INSUrance ¢risis in our state, and that it may well be appropriate 1o include these practitioners in the provisions
ﬁfmymﬂhcklhlmybuumuwm

Nevada physicians and health care practitioners should not bear the burden of poor investment decisions macde
by companies who insure them, [t is appropriate that the insurance premium paid by a health care practitioner
should be an accurate reflection of each practitioner’s level of professional risk. It is improper for insurers o
pass on their business losses to their customers, no matter what the reason for these losses.

In conclusion, the Mevada Nurses Association commends the work of all who have come together to address this
access o care crisis in Nevada and [ thank you for the opportunity to come before you today, The Nevada Nurses
Association is ready to continue o work with all of you on this important issue to achieve solutions that will maintain
the viability of our medical systems while not disadvantaging patients who are the unfortunate victims of medical
malpractice in Nevada.
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SUMMARY—Makes various changes related to medical and dental malpractice. (BDR 3-13)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State: No.

AN ACT relating to malpractice; limiting the liability of cerain medical providers for negligem
acts under certain circumstances; establishing a limitation on the amount of
noneconomic damages that may be awarded in an action for medical malpractice or
demal malpractice; providing for several liability of a defendant for noneconomic
damages in an action for medical malpractice; making various changes concemning the
payment of fuiure economic damages in actions for medical malpractice; providing for
the mandatory dismissal of an action for medical malpractice or dental malpractice
under cerain circumsiances, repealing the provisions periaining to the use of screening
panels for an action for medical malpractice or dental malpractice: revising the stalute
of limitations for filing an action for medical malpractice or dental malpractice; making
various oiher changes concerning actions for medical malpractice or dental malpractice;
requiring certain district judges (o receive (raining concerning the comples issues
involved in medical malpractice litigation; requiring couris to impose certain sanctions
on allomeys in cerain circumstances; making varions changes relating o the reporting
of claims of malpractice or negligence; and providing other matters properly relating
thereto,
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WHEREAS, The State of Nevada is experiencing extreme difficulties attracting and
maintaining a sufficient network of physicians to meet the needs of the residenis of this state; and
WHEREAS, The Nevada Legislature has determined that the shomage of physicians and the
inability to attract new physicians to this state pose a serious threal to the health, welfare and

safety of the residents of the State of Nevada; now, therefore,

THE PEOPLE OF THE 5TATE OF NEVADA, REPRESENTED IN

SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is bereby amended by adding thereto a new section 1o read
as follows:

1.  Except as otherwise provided in subsection 2 and NRS 41.505;

{a) A hospital which has been designated as a center for the treatment of trauma by the
administrator of the health division of the department of human resources pursuant fo NKES
4508.237 and which is a nonprofit organization;

(b} An employee of a hospital described in paragraph {a) whe renders care or assistance to
patients;

feh A physician or dentist licensed under the provisions of chapter 630, 631 or 633 of NRS
who renders care or assistance in a hospital described in paragraph (a), whether the care or

assistance was rendered gratuitously or for a fee; and

2 Ll
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(d) A physician or dentist licensed under the provisions of chapter 630, 631 or 633 of NES:

(1) Whose liability is mot otherwize (imited pursuant to NRS 41,032 to 41.0337,
inclusive; and

(2) Who renders care or assistance in a hospital of a governmental entify that hras been
designated as a center for the ireatment of trauma by the administrator of the health division
af the department of human resources pursuant to NRS 4508.237, whether or not the care or
assistance was rendered gratuitously or for a fee,
that in good faith renders care or assistance necessitated by a sudden, unexpected situation or
oecurrence resulfing in a serious medical condition demanding immediate medical attention,
for which the patient enters the hospital through iis emergency room or frauma cenfer, may
nod be held Hable for more than 50,000 (e civil damages as a resuwlt of any act or omission in
rendering thalf care or assistance i the care or assistance is rendered in good faith amd in a
manfer nof amowniing o gross negligence or reckless, willful or wanion condict,

2.  The lmitation on lability provided pursaant fo this section does not apply o any act or
omiEsion in rendering care or assistance:

{a) Which occurs after the patieni is stabilized and is capable of receiving medical
freatment as a nonemergency patient, wnless surgery s reguired as o resall of the emergency
within a reasonable time after the patient is stabilized, in which case the limitation on lability
provided by subsection I applies to any act or omission in rendering care or assistance which
occurs before the stabilization of the patient following the surgery; or

(B} Unrelated to the original medical emergency.

i
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3. For the purposes of this section, “reckless, willful or wanton conduct,” as it applies to a
person to whom subsection 1 applies, shall be deemed to be that conduct which the person
knew or should have known af the time he rendered the care or assistance would be Ikely o
result in infury so as to affect the life or health of another person, taking into consideration to
the extent applicable:

{a} The extent or serious nature of the prevailing circumstances;

(b) The lack of time or ability to obtain appropriate consuliation;

{e) The lack of a prior medical relationship with the patient;

(d) The inability to obtain an appropriate medical history of the patient; and

(e) The time constraints imposed by coexisting emergencies.

Sec. 2. Chapler 41A of NRS is hereby amended by adding thereto the provisions set forth
as sections 3 1o 9, inclusive, of this act.

Sec. 3. “Economic damages” includes damages for medical reaimend, care or custody,
and loss of earnings.

Sec. 4. “Noeneconomic damages™ includes damages lo compensate for pain, suffering,
inconventence, physical impairment, disfigurement and ofher nonpecuniary damages,

Sec. 5. 1. Excepl as otherwize provided in subsection 3, in an action for damages for
medical malpraciice or dental malpractice, the roneconomic damapes awarded fo each
plainbff must nof exceed 3350000,

2. In an action for damages for medical malpractice or dental malpractice, in the

circumstances and types of cases described in subsection 3, the noneconomic damages
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awarded to a plaintiff must not exceed the greater of $350,000 or the amount of money
remaining under the professional lability insurance policy limit covering the defendant after
subtraciing the economic daomages awarded fo that plainiff. Irrespective of the number af
plaintiffs in the action, in no event may any single defendant be liable to the plaintiffs in the
aggregale in excess of ihe professional lability insurance policy limit covering that defendant.

3. In an action for damages for medical malpractice or dental malpraciice, the lHmitafion
on moneconomic damages sefl forth in subsection I doer noi apply in the following
circumstances and (ypes of cases:

{a) Crpanic brain damage;

ib) Hemaplegia, paraplegia or quadraplegia;

(e} Death of a parent, spouse or child;

(d) Total blindness;

(e} Actual physical loss of a limb, including a foot or hand;

(f) Permanent loss or damage to a reproductive organ resulting in sterility;

(g) A case in which the conduct of the defendant is determined o constifule gross
malpractice; or

th) A case in which, following return of a verdict by the jury, the court determines, by clear
and convincing evidence, that an award in excess of $350.000 for noneconomic damages is
Justified under the circumsiances.

4. For the purposes of this section:

i L
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{a) “Gross malpractice” means failure to exercise the required degree of care, skill or
knowledge which amounis fo:

{1} A conscious indifference io the consequences which may resuli from the gross
malpractice; and
{2) A disregard for and indifference to the safety and welfare of the patient.

(b} “Chrganic brain damage” means the person hay documented orgamically caused,
permanently impaired cognifive capacily rendering him incapable of making independent,
responsible life decisions or permanently incapable of independenily conducting the aclivities
of the person s normal daily living.

(e) “Total blindness™ means a person s visaal acuity with correcting lenses does mof exceed
20200 in the betier eye, or whose viston i the better eve is restricied o a field which subiends
an angle af nol greater than 207,

Sec. 6. [In an action for damages for medical malpractice, each defendant is liable for
noneconomic damages severally only, and not jointly, to the plaintiff only for that portion of
the judgment which represents the percentage of negligence attributable to the defendant.

Sec. 7. 1. Upon the motion of any party or upon its own motion, unless good cause is
shown for the delay, the court shall, after due notice to the parties, dismiss an action involving
medical malpractice or dental malpractice if the action is not brought to trial within:

(a) Three years after the date on which the action is filed, if the action is filed on or after

October 1, 2002, but before October 1, 2005,
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{b) Two years after the date on which the action is filed, if the action is filed on or after
Octaber 1, 2003,

2. Dismissal of an action pursuani to subsection 1 (s a bar to the filing of another action
upon the same claim for relief against the same defendants.

3 Each district court shall adopt court rules to expedite the resolution of an action
invalving medical malpractice or dental malpraciice,

Sec. B. If an action for medical malpractice or dental malpractice is filed in the district
court, the disirict court shall dismiss the action, withow! prejudice, if the action is filed without
an daffidavit, supporting the allégations contained in the action, submited by a medical expert
whao praciices in an area that is substantially similar fo the type of practice engaged in af the
time of the alleged malpractice.

Sec. 9. 1. In an action for medical malpractice or dental malpractice, the plainiff, the
difendant, the representative of the physician’s or dentist’s insurer and théir respective
atterneys shall attend and participate in a settlement conference before a district fudge, other
than the judge assigned to the action, fo ascertain whether the action may be seitled by the
parties before trial.

2. The judge before whom the settlement conference is held:

fa) May, for good cause shown, waive the attendance of any party.

{b) Shall decide what information the parties may submit at the seftlement conference.

1. The judge shall notify the parties of the time and place of the seitlement conference.
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4. The failure of any party or hiz aiforney (o parficipaie in good fafth in the seitlement
conference is grounds for sanciions against the party or his attorney, or both.

Sec. 10, NES 41A.003 15 hereby amended (o read as follows:

41A.003  As used in this chapler, unless the context otherwise requires, the words and terms
defined in NES 41 A.004 fo-4A0i3 nelusiver] and 414009 and sections 3 and 4 of this act
have the meanings ascribed (o them in those sections,

Sec. 11. NRS 41A.097 is hereby amended o read as follows:

41A.097 1. Except as otherwise provided in subsection {24 3, an action for injury or death
against a provider of health care may not be commenced more than 4 vears after the date of
injury or 2 years after the plaintiff discovers or through the use of reasonable diligence should
have discovered the injury, whichever occurs first, for:

{(a) Injury to or the wrongful death of a person |} occurring before October I, 2002, based
upon alleged professional negligence of the provider of health care;

(b) Injury to or the wrongful death of a person eccurring before October 1, 2002, from
professional services rendered without consent; or

(c) Injury to or the wrongful death of a person occurring before October 1, 2002, from error
or omission in practice by the provider of health care.

2. Except as otherwise provided in subsection 3, an action for injury or death against a
provider of health care may not be commenced more than 3 years after the date of injury or 2
years after the plainiff discovers or through the use of reasonable diligence should have

discovered the infury, whichever occurs firsi, for:
. W
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(a) Infury to or the wrongful death of a person occurring on or after October 1, 2002,
based upon alleged professional negligence of the provider of health care;

ib) Injury to or the wrongful death of a person occurring on or after October 1, 2002, from
professional services rendered withouf consent; or

(¢} Injury to or the wrongful death of a person occurring on or after October I, 2002, from
error or omission in practice by the provider of health care.

3. This time limitation is tolled f:
—}—oe] for any period during which the provider of bealth care has concealed any act, ermor
or omission upon which the action is based and which is known or through the use of reasonable

diligence should have been known to him,

3} 4. For the purposes of this section, the parent, guardian or legal custodian of any minor

child is responsible for exercising reasonable judgment in determining whether to prosecute any

cavse of action limited by subsection | =} or 2. If the parent, guardian or custodian fails to

h mum
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commence an action on behalf of that child within the prescribed period of limitations, the child
may not bring an action based on the same alleged injury against any provider of health care
upon the removal of his disability, except that in the case of:

{a) Brain damage or birth defect, the period of limitation is extended until the child attains 10
years of age.

(b} Sterility, the period of limitation is exiended until 2 years after the child discovers the
injury.

4 5 As used in this section, “provider of health care™ means a physician licensad under
chapter 630 or 633 of NRS, dentist, registered nurse, dispensing oplician, optometrist, registened
physical therapisi, podiatric physician, licensed psychologist, chiropractor, doctor of Oriental
medicine, medical laboratory director or technician, or a licensed hospital as the employer of any
such peErson.

Sec. 12. NRS 41A.100 is hereby amended to read as follows:

41A.100 1. Liability for personal injury or death is not imposed upon any provider of
medical care based on alleged negligence in the performance of that care unless evidence
consisting of expert medical testimony, material from recognized medical texts or reatises or the
regulations of the licensed medical facility wherein the alleged negligence occurred 15 presented
1o demonstrate the alleged deviation from the accepted standard of care in the specific
circumstances of the case and lo prove causation of the alleged personal injury or death, except

that such evidence 15 not required and a rebuttable presumption that the personal injury or death
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was caused by negligence anses where evidence 15 preseated that the personal injury or death
occurred in any one or more of the following circumstances:

(a) A foreign substance other than medication or a prosthetic device was unintentionally left
within the body of a patient following surgery;

(b} An explosion or fire originating in a substance used in treatment otcurmed in the course of
trealment;

{c} An unintended bum caused by beat, radiation or chemicals was suffered in the course of
medical care;

(d) An injury was suffered during the course of treatment to a part of the body not directly
involved in the treatment or proximate thereto; or

(e} A surgical procedure was performed on the wrong patient or the wrong organ, limb or
part of a patient’s body.

2. Expert medical testimony provided pursuant to subsection I may only be given by a
provider af medical care who practices in an area that ix substantially similar to the type of
practice engaged in af the time of the alleged negligence.

3. As used in this section, “provider of medical care™ means a physician, dentist, registered
nurse or & licensed hospital as the employer of any such person.

Sec. 13, NRS 42.020 is hereby amended to read as follows:

42,020 1. Except as otherwise provided in subsection 2, in any action for damages for
medical malpractice, the amount of damages, if any, awarded in the action must be reduced by

the amount of any prior payment made by or on behalf of the provider of health care againsi
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whom the action is brought 1o the injured person or to the claimant to meet reasonable cxpenscs
of medical care, other essential goods or services or reasonable living expenses.

2. In any action described in subsection 1| in which liability for medical malpractice is
estohlished or admitted, the court shall, before the entry of judgment, hold a separate hearing to
determine if any expenses incurred by the claimant for medical care, loss of income or other
financial loss have been paid or reimbursed as a benefit from a collateral source. I the coan
determines that a claimant has received such a benefit, the court shall reduce the amount of
damages, if any, awarded in the action by the amount of the benefit. The amount so reduced must
not include any amount for which there is a right of subrogation to the rights of the claimant if
the right of subrogation is exercised by serving a notice of lien on the claimant before the
settlement of or the entry of judgment in the action, Notice of the action must be provided by the
clairmant 1o any statutory holder of a lien.

3. I foture economic damages are awarded in an action for medical malpractice, the wsard
metisl-be-pasd-ot-the-elevhion-of the-cleiant:] court may, af the request of the claimant, order
the award fo be paid:

(a) In a lump sum which has been reduced to its present value as determined by the trier of
fact and approved by the courn; or

(b} Subject to the provisions of [subsection-5.} subsections 5 and 6 and the discretion of the
court, in periodic payments either by an annuity purchased (o provide periodic payments | or
by other means if the defendant posis an adequate bond or other security to ensure full
payment by periodic payments of the damages awarded by the judgment.
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As used in this subsection, “future economic damages™ includes damages for future medical
treatment, care or custody, and loss of future camings.

4. I the claimant feleststo-vreceive] receives periodic payments pursuant to paragraph (b) of
subsection 3, the award must not be reduced to its present value. The amount of the periodic
payments must be equal to the total amount of all future demages awarded by the trier of fact and
approved by the court. The period for which the periodic payments must be made must be
determined by the trier of fact and approved by the court. Before the entry of judgment, ¢ach
party shall submit to the court a plan specifying the recipient of the payments, the amount of the
payments and a schedule of periodic payments for the award. Upon receipt and review of the
plans, the count shall specify in its judgment rendered in the action the recipient of the payments,
ihe amount of the payments and a schedule of payments for the award.

5. If an annuity is purchased pursuant 1o paragraph (b) of subsection 3, the claimant shall
select the provider of the annuity. Upon purchase of the annuity, the claimant shall:

(a) Execule a satisfaction of judgment or a stipulation for dismissal of the claim with
prejudice; and

{b) Release forever the defendant and hiz insurer, if any, from any obligation to make
periodic payments pursuant to (e award,

6. If the defendant posts a bond or ather securily pursuant to paragraph (b) of subsection
3, upon termination of the payment of periodic payments of damages, the court shall order the
refurn of the bond or other security, or as much as remaing, fo the defendant.

7. As used in this section;
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(a) “Benefit from a collateral source™ means any money, service or other benefit which is
paid or provided or is reasonably likely to be paid or provided to a claimant for personal injury or
wrongful death pursuant to:

(1) A state or federal act which provides bencfits for sickness, disability, accidents, loss of
income or workers' compensation;

(2) A policy of insurance which provides health benefits or coverage for loss of income;

{3) A contract of any group, organization, partnership or corporation which provides, pays
or reimburses the cost of medical, hospital or dental benefits or benefits for loss of income; or

(4) Any other publicly or privately funded program which provides such benefits.

(b) “Medical malpractice” has the meaning ascribed to it in NRS 41A.009,

Sec. 14. NRS 1.360 is hereby amended to read as follows:

1.360  Undér the direction of the supreme court, the court administrator shall:

I. Examine the administrative procedures employed in the offices of the judges, clerks,
courl reporters and employees of all courts of this state and make recommendations, through the
chief justice, for the improvement of those procedures;

2. Examine the condition of the dockets of the courts and determine the need for assistance
by any court;

3. Make recommendations to and carry out the directions of the chief justice relating 1o the

assignment of district judges where district courts are in need of assistance;
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4. Develop a uniform system for collecting and compiling statistics and other data regarding
the operation of the state court system and transmit that information to the supreme court so that
proper action may be taken in respect thereto;

5. Prepare and submit a budget of state appropriations necessary for the maintenance and
operation of the state court system and make recommendations in respect thereto;

6. Develop procedures for accounting, internal suditing, procurement and disbursernent for
ihc stale court sysiem;

7. Collect statistical and other data and make reporis relating to the expenditure of all public
money for the maintenance and operation of the state court system and the offices connected
therewith;

8. Compile statistics from the information required 1o be maintained by the clerks of the
district courts pursuant o NRS 3.275 and make reports as (o the cases filed in the district courts;

9. Formuolate and submit to the supreme count recommendations of policies or proposed
begislation for the improvement of the state court system;

10. On or before January 1 of each year, submit to the director of the legislative counsel
bureau a wrilten report compiling the information sabmitted to the coun adminisirator pursuani
to NRS 3.243, 4.175 and 5.045 during the immediately preceding fiscal year; fand}

11. ©n or before February 13 of each odd-numbered year, sabmir fo the governor and o
the director of the legislative counsel burean for transmiiial fo the next regalar session of the
legislature a wrilten report compiling the information submitted by clerks of courts fo the

court administrator purswant to NRS 630,307 and section 30 of this act which includes only
T ]
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aggregate information for statistical purposes and excludes amy identifying information
related to a particular person; and

12, Attend to such other matters as may be assigned by the supreme court or prescribed by
law,

Sec. 15. Chapler 3 of NRS is hereby amended by adding thereto a new section to read as
follows:

The supreme court shall provide by court rule for mandatory appropriaie training
concerning the complex issues of medical malpractice litigation for each disirici judge o
whom actions invelving medical malpractice are assigned.

Sec. 16. NRS 7.085 15 hereby amended 1o read as follows:

7.085 If a court finds that an attorney has:

I. Filed, maintained or defended a civil action or proceeding in any court in this state and
such action or defense is not well-grounded in fact or is not warranted by existing law or by an
argument for changing the existing law that is made in good faith; or

2. Unreasonably and vexatiously extended a civil action or procecding before any court in
this state,
the court fmeay} shall require the attomey personally to pay the additional costs, expenses and
attorney's fees reasonably incurred because of such conduct.

Sec. 17. NRS 49.245 is hereby amended to read as follows:

40245 There is no privilege under NES 49225 or 49.235:
o i
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. For communications relevant to an issue in proceedings to hospitalize the patient for
mental illness, if the doctor in the course of diagnosis or treatment has determined that the
patient is in need of hospitalization.

2. As o communications made in the course of a court-onrdered examination of the condition
of a patient with respect to the particular purpose of the examination unless the court orders
otherwise,

3. As to written medical or hospital records relevant to an issue of the condition of the
patient in any proceeding in which the condition is an element of a cluim or defense.

4. In a prosecution or mandamus proceeding under chapter 441 A of NRS,

5. As 1o any information communicated to a physician in an effort unlawfully 1o procure a
dangerous drug or controlled substance, or unlawfully to procure the administration of any such
drug or substance.

6. As to any written medical or hospital records which are fummished in accordance with the
provisions of NRS 629.061.

7. Asto records that are required by chapter 453 of NRS 1o be maintained.

—G-4 If the services of the physician are sought or obtained to cnable or aid a person to

commil or plan to commit fraud or any other unlawful act in violation of any provision of
chapter 616A, 6168, 616C, 616D or 617 of NRS which the person knows or reasonably should

know i% fraudulent or olherwise unlasfol.

I
- = | % ®

T=i70e 3Y €4

ADD 0281



Sec. 18. Chapter 630 of NRS is hereby amended by adding thereto a new section (o read as
follows:

A physician licensed pursuant to this chapier shall nof practice medicine in this state unless
he maintains professional liability insurance in an amount of:

1. Not less than $1,000,000 per person; and

2, Nor less tham 33,000,008 per occirrence.

Sec. 19. NRS 630.130 is hereby amended to read as follows:

630.130 1, In addition to the other powers and duties provided in this chapter, the board
shall:

{a) Enforce the provisions of this chapter;

(b} Establish by regulation standards for licensore under this chapier;

(c) Conduct examinations for licensure and establish a system of sconing for those
examinations;

{(d) Investigate the character of each applicant for a license and issue licenses to those
applicants who meel the qualifications i by this chapier and the board; and

(e} Institute & proceeding in any courl o enforce jts orders or the provisions of this chaper.

2. On or before February 15 of each odd-numbered year, the board shall submii to the
governor and to the director of the legislative counsel bureau for transmittal to the nexi
regular session of the legislature a written report compiling:

f{a) Disciplinary action taken by the board during the previous biennium against physicians
Jor malpractice or negligence; and

wan
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{b) Information reported to the board during the previous bienminm pursuani fo NRS
630.3067, subsections 2 and 3 of NRS 630.307 and NRS 690B.045.

The report must include only aggregate information for siatistical purposes and exclude any
identifying information related fo a particular person.

d, The board may adopt such regulations as are necessary or desirable to enable it 1o cary
out the provisions of this chapter.

Sec. 20. NRS 630.267 is hereby amended to read as follows:

630.267 1. Each holder of a license to practice medicine nvusi, on or before July 1 of each
alternate year:

{a) Submit the statement required pursuant 1o NRS 630.197; faad]

i(b) Submir a list of all actions filed or claims submitted fo arbitration or mediation for
malpractive or negligence against him during the previous 2 years; and

{e) Pay o the secretary-treasurer of the board the applicable fee for biennial registration. This
fee must be collected for the period for which a physician is licensed.

2. When a holder of a license fails o pay the fee for biennial registration and submi the
statement required pursuant 1o NRS 630.197 after they become due, his license 1o practice
medicing in this state is automatically suspended. The holder may, within 2 vears after the date
his license is suspended, upon paymenl of Iwice the amount of the currenl fee for biennial
registration o the secretary-treasurer and submission of the statement required pursuant (o NRS
630,197 and after he is found to be in good standing and qualified under the provisions of this

chapter, be reinstaled 1o practice.
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3. The board shall make such reasonable attempts as are practicible (o notify a licensee:

{a) At least once that his fee for bieanial registration and the statement required pursuant to
NRS 630,197 are due; and

(b) That his license is suspended.
A copy of this notice must be senl (o the Drug Enforcement Administration of the United States
Department of Justice or its successor agency.

Sec. 21. NRS 630.3062 is hereby amended 1o read as follows:

630.3062 The following acts, among others, constitute grounds for initisting disciplinary
action or denying licensure:

1. Failure to maintain timely, legible, accurale and complete medical records relating 1o the
diagnosis, treatment and care of a patient.

2. Altering medical records of a patient.

3. Making or filing a report which the licensee knows to be false, failing to file a record or
report as required by law or willfully obhstructing or inducing another to obstruct such filing.

4. Failure to make the medical records of a patient available for inspection and copying as

provided in NRS 629.061.

4. Failure to frepert-

— {b}-Disposition-of the-claim.] comply with the requirements of NRS 630.3067.

& Wy
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6. Failure to report any person the licensee knows, or has reason to know, is in violation of
the provisions of this chapter or the regulations of the board.

Sec. 22. NRS 630.3067 is hereby amended to read as follows:

L e i R e B e e

I. The insurer of a physician licensed under this chapter and the physician must report to the
board any action filed or claim swbmitted to arbitration or mediation for malpractice or
negligence against the physician and the seitlement, award, judgment or other disposition
fehereet] af the action or claim within 30 days after:

{a) The action was filed or the claim was submitted to arbitration or mediation; and

(b) The disposition of the action or claim.

2. The board shall report any failure to comply with subsection 1 by an insurer lcensed in
this state to the division of insurance of the department of business and industry. If, after a
hearing, the division of insurance determines that any such invarer failed to comply with the
regquirements of subsection I, the division may impoze an administrative fine of not more than
$10,000 against the insurér for each such failure to report. If the administrative fine is not
patd when due, the fine musi be recovered in a civil action brought by the atiorney general on
behalf of the division.

Sec. 23 NRS 630,307 is hereby amended (o read as follows:

630,307 1. Any person, medical school or medical facility that becomes aware that a

person practicing medicine or respiratory care in this state has, is or is about to become engaged

L | 131=

T 21 oF 3 €5

g |

ADD 0285



in condoct which constitutes grounds for initiating disciplinary action shall Hestheeid] file a
written complaint with the board | within 30 days after becoming aware of the conduct.

2. Any hospital, clinic or other medical facility licensed in this state, or medical society,
shall Hesrthwith] repont to the board any change in a physician’s privileges to practice medicine
while the physician is under investigation and the outcome of any disciplinary action taken by
that facility or society against the physician concerning the care of a patient or the competency ol
the physician |} within 30 days affer the change in privileges is made or disciplinary action is
taken. The board shall report any failure to comply with this subsection by a hospital, clinic or
other medical facility licensed in this state to the health division of the department of human
resources. If, after a hearing, the health division determines that any such facility or society
Jailed to comply with the requirements of this subsection, the division may impose an
administrative fine of not more than 310,000 against the facility or society for each such
Sfailure to report. If the administrative fine is not paid when due, the fine must be recovered in
a civil action brought by the attorney general on behalf of the division.

3. The clerk of every count shall Herthwith] repor to the board any finding, judgment or
other determination of the court that a physician, physician assistant or practitioner of respiratory
care:

(a) Is mentally ill;

(b) Is mentally incompeteni;

() Has been convicted of a felony or any law goveming controlled substances or dangerous
drugs;

i
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(d} Is guilty of abuse or frund under any state or federal program providing medical
assistance; or

(e) [s linble for damages for malpractice or negligence -,
within 45 days after such a finding, judgment or determination is made.

4. The board shall keep information received purswant to this section confidential unless
a court of competent jurisdiction issues a subpoena compelling the release of such
information.

5. On or before January 15 of each year, the clerk of each court shall submit to the office
af court administrator created pursuant fo NRS 1.320 a written report compiling the
information that the clerk reported during the previous year to the board regarding physicians

pursuant to paragraph (e) of subsection 3.
Sec. 24, NRS 630.364 is herchby amended 10 read as follows:

630364 1. Any person or organization who furnishes information concerning an applicant
for a license or a licensee in good faith and withowt malicious intent in accordance with the
provisions of this chapter is immune from any civil action for furnishing that information.

2. The board and any of its members and its staff, counsel, investigators, experts,
committees, panels, hearing officers and consultants are immune from any civil liability for;

(a) Any decision or action taken in good faith and withouwt malicious intent in response (o

information acquired by the board.
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i{b) Disseminating information conceming an applicant for a bicense or a licensee 10 other

boards or agencies of the state, the attomey general, any hospitals, medical societics, insurers,

employers, patients and their families or any law enforcement agency.

Sec. 25. Chapter 631 of NRS is hereby amended by adding thereto a new section to read as
follows:

A dentist licensed pursuant to this chapter shall noi practice dentisiry in this state unless he
maintains professional liability insurance in an amount of:

I. Nof less than 31,000,000 per person; and

2. Not less than $3,000,000 per occurrence.

Sec. 26, Chapter 633 of NRS is hereby amended by adding thereto the provisions set forth
as sections 27 to 30, inclusive, of this act.

Sec. 27. An osteopathic physician lcensed purswant fo this chapter shall not practice
osteopathic medicine in this siate unless he maintains professional liability insurance in an
anosinl of;

1. Not lexs than 31,000,000 per person; and

2. Noi lexs than 33,000,000 per occurrence.

i Wi
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Sec. 28, 1. On or béfore February 15 of each odd-numbered year, the board shall
subamil fo fthe governior and fo the director of the legislative counsel bureau for fransmiftal fo
the next regular session of the legislature a written report compiling:

(a) Disciplinary action faken by the board during the prévious biennium against
ostecpathic physicians for malpractice or negligence; and

(k) Information reporied to the board during the previous bienmiuwm purswant to NRS
GH0B.045, section 29 of this act and subsections 2 and 3 of section 30 of this act.,

2. The report must include only aggregate information for statistical purposes and
exclude any identifying information related to a particular perion.

Sec. 29. 1. The insurer of an osteopathic physician licensed under this chapter and the
osteapathic physician must report to the board any action filed or claim submitted to
arbitration or mediation for malpractice or negligence against the osteopathic physician and
the settlement, award, judgment or other disposition of the action or claim within 30 days
after:

{a) The action was filed or the claim was submitied to arbitration or mediation; and

ib) The disposition of the action or claim.

2. The board shall report any failure to comply with subsection I by an insurer licensed in
this state to the division of insurance of the department of business and industry. If, after a
hearing, the division of insurance determines that any sueh insurer failed to comply with the
requirements of subsection 1, the division may impose an administrative fine of not more than

310,000 against the insurer for each such failure to report. If the administrative fine is noi

25 AT

a 3« g 3w

T 25 oF >4 L

ADD 0289



paid when due, the fine must be recovered in a civil action brought by the attorney general on
Behalf of the division.

Sec. M. [I. Any person, medical school or medical facility that becomes aware that a
person practicing osteopathic medicine in this state has, is or is about to become engaged in
conduct which constitutes grounds for initiating disciplinary action shall file a written
complaint with the board within 30 days after becoming aware of the conduct,

2. Any hospital, clinic or other medical facility licensed in this state, or medical society,
shall report to the board any change in an osteopathic physician’s privileges to practice
oxteapathic medicine while the osteopathic physician is under investigation and the oulcome
of any disciplinary action taken by that facility or society against the osteopathic physician
copcerning the care of a patient or the competency of the osteopathic physician within 30 days
after the change in privileges is made or disciplinary action is taken. The board shall report
any failare to comply with this subsection by a hospital, clinic or other medical facility
licensed in this siate fo the health division of the departiment of human resources. If, after o
hearing, the health division determines that any such facility or society failed to comply with
the requirements of this subsection, the division may mpose an administrative fine of not
more than $10,000 against the focility or sociely for cach such failure to report. If the
adminisirative fine i not paid when die, ihe fine must be recovered in a civil aciion brought
by the attorney general on behalf of the division.

3. The elerk of every court shall report fo the board any finding, judgment or other

determination of the court that an osteopathic physician or osteopathic physician’s assistani;

W
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(a) s mentally ill;

(b) fs mentally incompetent;

fe) Has been convicted of a felony or any law governing controlled substances or
dangerous drugs;

{d) Is guilty of abuse or frand under any state or federal program providing medical
assistance; or

{e) Is liable for damages for malpraciice or negligence,
within 45 days after such a finding, fudgment or determination is made,

4. The board shall keep information received pursuant fo this section confidential unless
a court of competent jurisdiction {ssues a subpoema compelling the release of such
information.

5. On or before January 15 of each year, the clerk of every court shall submit to the office
af court administrator created purswant to NRS 1.320 a writien report compiling the
information that the clerk reported during the previous year to the board regarding

osfeopathic physiclans parswant fo paragraph () of subsection 3.
Sec. 31. NRS 633.471 is hereby amended to read as follows:

633471 1. Except as otherwise provided in subsection 3 and in NRS 633.491. every
holder of a license issued under this chapter, except a temporary or a special license, may renew
his license on or before Janoary | of each calendar year after its issuance by:

{a) Applying for renewal on forms provided by the board;

(b} Submiiting the statement required pursuant o MRS 633,326,
=2 7= |+..1IILI1.I.I
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{c) Paying the annoal license renewal fee specified in this chapter; Fand]

(dy Submitting a list of all actions filed or claims submitted to arbitration or mediation for
malpractice or negligence against him during the previous year; and

{e) Submitting verified evidence satisfactory to the board that in the year preceding the
application for renewal he has atiended courses or programs of continuing education approved
by the board totaling a number of hoors established by the board which must not be less than 35
bours nor more tham that set in the requirements for continuing medical education of the
American Osteopathic Association,

2. The secretary of the board shall notify each licensee of the requirements for renewal not
lzss than 30 days before the date of renewal.

3. Members of the Armed Forces of the United States and the United States Public Health
Service are exempt from payment of the annual license renewal fee during their active duty
slilus.

Sec. 32. NRS 633.511 is hereby amended to read as follows:

633.511 The grounds for initiating disciplinary action pursuant to this chapter are:

I.  Unprofessional conduct.

2. Conviction of:

{a) A violation of any federal or state law regulating the possession, distribution or use of any
controlled substance or any dangerous drug as defined in chapter 454 of NRS;

(b} A felony,
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(c} A violation of any of the provisions of NRS 616D.200, 616D.220, 6160.240 or 616D.300
o 616D,440, inclusive; or

(d) Any offense involving moral wrpitude.

3. The suspension of the license to practice osteopathic medicine by any other jurisdiction.

4, Gross or repeated malpractice, which may be evidenced by claims of malpractice settled
against a practitioner.

5. Professional incompetence.

6,  Failure to comply with the requirements of section 29 of thiz act.

Sec. 3. NRS 690B.045 is hereby amended to read as follows:

690B.045 Except as more is required in NRS 6303067 |} and section 29 of this act;

. Each insurer which issees a policy of insurance covering the liability of a practitioner
licensed pursuant to chapters 630 to 640, inclusive, of NRS for a breach of his professional duty
toward a patient shall report 1o the board which licensed the practitioner within 30 davs each
settlement or award made or judgment rendered by reason of a claim, if the setilement, award or
judgment is for more than 55,000, giving the name and address of the claimant and the
practitioner and the circumstances of the case.

2. A practitioner licensed pursuant to chapters 630 o 640, inclusive, of NES who does not
have insurance covering lability for a breach of his professional doty toward & patient shall
report 10 the board which issued his license within 30 days of each settbement or award made or

judgment rendered by repson of a claim, if the settlement, award or judgment is for mone than
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L5.000, giving his name and address, the name and address of the claimant and the circumstances
of the case.

3. These reports are public records and must be made available for public inspection within
a reasonable time after they are received by the licensing board.

Sec. 34. NRS 690B.050 is hereby amended to read as follows:

690B.050 1. Each insurer which issues a policy of insurance covering the lability of a
physician licensed onder chapler 630 of NRS or an osteopathic physician licensed under
chapter 633 of NRS for a breach of his professional duty toward a patient shall report to the
commissioner within 30 days each settlement or award made or judgment rendered by reason of
a claim, giving the name and address of the claimant and physician and the circumstances of the
case,

2. The commissioner shall report to the board of medical examiners i or the state board of
asfeopathic medicine, as applicable, within 30 days after receiving the report of the insurer, each
claim made and each settlement, award or judgment.

Sec. 35. NRS 41A0043, 41A.005, 41A008, 41A.013, 41A016, 41A.019, 41A.023,
41A.024, 41A026, 41A.029, 41A.033, 4]1A.036, 41A.039, 41A.043, 41A.046, 41A.049,
41A.051, 41A.053, 41A.056, 41 A.059, 31 A.069 and 631,377 are hereby repealed.

Sec. 36. The amendatory provisions of sections 1 to 6, inclusive, and 11 of this act apply
only to a canse of action that accrues on or after October 1, 2002,

Sec. 37. The amendatory provisions of sections 7, 8, 12 and 17 apply only o an action filed
on or after October 1, 2002,
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Sec. 38. 1. Notwithsianding the repeal of NRS 41A.0043, 41A.005, 41A008 and
4140013 10 41A.069, inclusive, if a claimant has filed a complaint with the division of insurance
of the department of business and industry pursuant (o NRS 41A.039 before October 1, 2002,
and a determination has not been made by the screening panel as provided in NRS 41A.003 o
314069, inclusive, before October 1, 2002, the claimant may elect:

{a) To hove a determination made by the screening panel as provided in NRS 41A.003 o
41A.069, incluzive. IF the claimant elecis to have a determination made by the screening panel,
the provisions of NES 41A003 to 41A.069, inclusive, shall be deemed 1o continee 1o apply o
the claim and to any subsequent action fiked in the district court, I the claimant wishes to elect 1o
have a determination made by the screening panel, the claimant must, before December 1, 2002,
file written notice of that fect with the division. If the claimant fails 1o provide such written
notice, the claimant shall be decmed to have clected W have no further action taken by the
screening panel conceming the compluint.

(b} To have no further action taken by the screening panel conceming the complaint, If the
claimant elects to have no further action taken by the screening pancl concerning the complaint,
the division and the screening panel shall not take any further action with respect (o the
complaint, and the claimant may file an action in the district court.

2. Notwithstanding the repeal of NRS 41A0043, 41A.005, 41A.008 and 41A.013 o
41 A.069, inclusive, and the amendment of paragraph (b) of subsection 2 of NRS 41A.097, if a

claimant elects:
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(a) To have a determination made by the screening panel, the tolling of the time limitation
provided for review of the complaiot by the screening panel pursuant (o NRS 41A.097 shall be
deemed to continue 1o apply until 30 days after the date on which the screening panel notifies the
claimani, in writing, of its findings.

ib) To have no further action taken by the screening panel concerning the complaint, the
tolling of the time limitation provided for review of the complaint by the screening panel
pursuant to NRS 41 A.097 ceases on December 1, 2002,

3. If aclaimant:

{(a) Elects to have no further action taken by the screening panel concerning the complaint;

(b} Files an action in the district court; and

{c} Prevails at the trial of the action,
the claimant is entitled to tax, as costs, the fee paid to the division pursuant to NRS 41A.039 for
filing the complainL.

Sec. 3. On or before March 1, 2003, pursuant to subsection 3 of section 7 of this act, each
district court in this state shall adopt court rules o expedite the resolution of an action invalving
medical malpractice or dental malpractice.

Sec. 40,  This act becomes effective on October 1, 2002,

i
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LEADLINES OF REFEALED SECTIONS

41A.0043 “Dentist™ defined.

41A.005
41A.008
41A.013

41A.006

“Division™ defined.

“Health care records” defined.

“Physician” defined.

Submission of case to screening panel required before suit may be filed;

admissibility in court of findings of screening panel.

41A.019
41A.023
41A.024
41A.026
41A.029

panels,
41A.033

41A.036

Creation of tentative screening panels.
Designation of members.

Courses of instruction for members.
Election of chairmen; applicability of rules.

Requirements regarding open meetings do not apply to meetings of screening

Administrative dufies and powers of division.

Deposit of money received by division with state treasurer; pavmenti of

administrative costs of screening panel.
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41A.039 Submission of claim to screening panel: Complainl; answer; response (o
answer; service of pleadings; fees.

41A.M3  Selection of members for particular screening panel.

41A. 6 Subpoenas: Powers and duties of division; enforcement.

41A.049 Hearing by screening panel: Time for holding; materials for consideration;
Mindings.

41A.051 Hearing by screcning panel: Preferential scheduling for certain elderly
claimants and claimants who suffer from terminal illness or condition.

41A.053  Early disclosure of medical or dental records prohibited; penalty.

41A.056 EfMect of decision of screening panel.

41A.059 Conference lor settlement of claim: Attendance; powers and duties of judge;
effect of failure to settle.

41A.069 Instructions to jury.

631377 Screening panel immune from civil action.

- T

1 3 »

J-3¢ oF 3¥ S

ADD 0298



“7l2 Tlo_

SUMMAR.Y—Makes various changes related to medical and dental malpractice. (BDR 3-13)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State: Mo.

AN ACT relating to malpractice; limiting the liability of certain medical providers for negligent
acts under cerain circumstances; establishing a limitation on the amount of
noneconomic damages that may be awarded in an action for medical malpractice or
dental malpractice; providing for several liability of a defendant for noneconomic
damages in an action for medical malpractice; making various changes concerning the
payment of future economic damages in actions for medical malpractice; providing for
the mandatory dismissal of an sction for medical malpractice or dental malpractice
under certain circumstances; repealing the provisions pertaining to the use of screening
panels for an action for medical malpractice or dental malpractice; revising the stamte
of limitations for filing an action for medical malpractice or dental malpractice; making
various other changes conceming actions for medical malpractice or dental malpractice;
requiring cerain district judges to receive training concemming the complex issues
involved in medical malpractice litigation; requiring courts o impose certain sanctions
on altorneys in certain circumstances; making various changes relating to the reporting

of claims of malpractice or negligence; and providing other matters properly relating

thereto,
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July 29, 2002

To: Nevada State Legslative Commuttee to Study Medical Malpractice

[ am here because [ was damaged by the health care system. [ lost my busineéss & almost
lost my life. I'm willing to give up any and all damage rewards to fight to keep the good
doctors who have saved my life and continue to provide quality health care.

Our health care sysiem is driven by exorbitant malpractice insurance rates driving good
health care providers out of the state,

1 am asking for tort reforms to match the Governor's recommendation, to impose a cap
that meets the California standard to ensure that we do have a quality health care System.

You have the ability to turn a sow’s ear into a gilk purse by invoking mandatory binding
arbitration that would go further to ensure that Nevada can become the pristine quality
health care system for the nation.

Ron Kendall

P.0. Box 21970
Carson City, NV 89721
(775) 883-0906

e-mail: ronk{@acinet
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Overhaul the Medical System

Medical errors arose as 8 resuli of my same day sinus surgery on July 13, 2000, Due 1o the
surgeon’s faihere fo resct to abnormal pre-sargery blood work and act on my repeated phose cally for help
indicating that | was ssck on July 17* [ had a setrure. Emergency-room biood tests show that T had salt
deficicncy as well as an infection picked vp from surgery,

During the period July 17,2000, ihrough Sept. 2, mapﬂudn!ﬂ.-:nwh}.hnthmd
imsumance fonding manipalaton to transfer me (o theee different facilities. The serousaess af the medical
Ermors, in mry case, occurred due io diagnostic error with misdiagnosis beading to an incorrect chodce of
therapy, failure 1o wse an indicated diagmostic test, misinterpretation of test results and failure to act on
abnormal resulis. Lacking valid e resolis sttending physicians were operating under 3 false assumplion
that | was suffering from broin damage.  One vear Iafer, | requesied detailed statements from those three
incilitics

®  That information determinsd they had dispensed 31 separate medications to me.
& The dnsgs that were administered erased my memory and mental process,
*  loould oot read, write, openaie 8 telephone or recognize family & friends,

I weillll b & sarpriss for vow b know (hat e established medseal gvstem prolibited my tegular
physacians to care for me. Since integrated altemmative mesdicine has been manginalized bry the same
estahlished madical system, it was ondy after | retursed home that he was able 1o save my life. He used deox
procedures o remove me from all of those drugs and order o diagnostic brain scan est. The results
indscated there was no bin damage. Afler the removal of (hose drugs it ook more than & year to nesover
from the boss of my memory and mental proces.

Rocenily, the Service Employvees Intermational Undon (SETU"s) Murse Alliance and the Mevada Murees
Asgociation maintsined in (heir estimony before aumercus legislative committees and regulatory bodies,
that medical errors ane on the nse as hospital admingstrators coatimes to shon staff units. Cuotting cost by
reducing the mrse-ic-patient ratio could be Enamonnt 10 cresting cven more modical crrars,

What will it take to address medical errors & improve quality care?

Consider the failures of the sudit and sdministeation of EMRON, the incompetence associaed with air
security and recogmize the similarities of secrecy and the totall back of information concerning ihe bealth
cre gvstem. Based on my own experience with the fxibheres of mainstream medicine, 1 strongly believe it is
time for a thorough evaluation of our health care system o include a vital costbenefit analysic

Pharmacentical cost &5 a percentage of 1otal modical cost
Health inmirance cosl a8 a perceniage of tolal medical oo
Conskderation of methods for lowening malpmctice insurnce preminms by institating mandasiory
arbitration & torl reform,
Instituie 3 meams of collecting wseful medical eyror siatistics for public dissemination
Set mdnimam stall-lo-patienl rathos
Establish a Feal Nevada Patients Bill of Rights! {Version supporied by the SETU Nurse Allianoe)
Cover cveryone who has inserance
Cruarandee consumer”s 20005 10 the health care they need
Hold health plans scoountabbe when care is wrosgfally denbed or limited
Allow consumer's appeal o a newtral thind-party when care is demied,

I fimd £t incredsbde when | comsider public information available for sports, suto sales, eic. ., while madical
ermor information i wilhheld from the public. Witlowt that information we are unable (o discern the " good,
the bad, or the ughy™ choices to make for our health care, Are we benefiting from quality care ar are we
paying for & “pig in a pake™, Yed, we noad & review here in Movada, but & stidy staffed by experienced
Doctors, Nurses & Accountamts armed with integrity & the desing to change the gystem based on the
Hippocratic cath. These changes could tarm & sow’s car imo a silk parse & place Mevada as the leading
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Ruather than dinest mey anger st (he moedscal syatem throagh 3 Dvwsuit, | want to use that energy to focis on

chanpges thal mias be made with our voices to the stale legislature,
Evil ocours when a good man docs nothing. [ imvite you to join me in the cffons of the Nurmse Alliance &

ask others o demand changes 1o the medical sysiem,
Fallow the essence of the original Hippocratic sath: “First do no harm.®
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Medical errors due to lack of mfonnahon

BY RON HKEMDALL
For i Seppe
Medical errors arose as a result of my
same-cly sinus surgery on july 13, 2000,
D b the surpenn’s failure to pEsct b
abnormal pre-sugery bood work and
acton my repeated phone calls for help”
inalicating that | was sick on july 17, 1
had a seimure,
Ermeigeney-room blood et shew
that | had salt deficiency as well as an
infection picked up (bom surgery.
Mﬂﬁ:pﬂhﬂn}rl?w
Sepd. 2, 2000 [a perbod of six weeks),
hospitals used insumnce fanding
manipulaticn (o Fansler mwe o theee
different facilities Attending physicians
mlsliagnased my (lness. Cre yoar kaber,
[ requested detailed satements from
ihicsiy thiree faeilities,
W That mfommation determined they
had dispensed 51 sepamie medéoations

llmﬂmmwﬂmma
tl:l,!_plwu:n:ru:upimhﬂ.ﬂj'

H:wlIl'hl: & surprse o you o keow

sne satabiished medical system, ftowas
oy after | refumed home that he was
abrle to save my e
He used detox prooediures to remove
eroe Eraen all of thess drugs and oader a
bmdn scan test. The nsults
them was no bmin damage.
Affter the rermoval of those dregs, it ook
o than 8 year 1o mecover from ihe
s of vy memary anid mental presbets

mmmumm

the Mevadla Mumses Association makn-
el fims fheeir testimony befire numer.
s eyl ative commitiees and reguls-

errras and improen quality

our health care system to inclade a vital
ot bemefin anadysis:

B Fharmaceutical cost as a pescent-
ape ol tobs] medical cosy

B Health insumnce cosis as a per-
centage af wotal medical cost

W Considemtion of methods for low-
ering malpractice insurance prefmiims
by insstituting mandatory acbitration
aned ot refora

W Insstitute a mans of collecting use-
fual medical ermr setistics lor public
dissemiination ’

l&-lmtnlrru'nsﬂ-m-pm
miins

W Establish a real Mevada Pathemts B
of Righas (Version supported by the
SETU Muarse Allisnee)

Iﬂwmmmw

G CTRSIATTIST S ST 10
the: health care they need

W Lea doctors madon the best mdical

W Hole Irealth plans accountabile
when cure s wronghally dended ar lmit-

[ fnad it incredibibe
when | consider pub-
lic nformation asall-
ahie for sports, auto
salbes, gtc, while medical emor indorma-
thon is withibeld from dee publie With-
oxit that information, we ane unable to
iiseem the “good, the bad o the ugly™

. chobces 1o make for our health care. Are

ot Dt g frorm qunliny e o ape
we parying for a " pig ina poked”

¥os, wr nepd 3 review hese in Newda,
bust a shedy stalfed by experienced doc-
POEE, RIEIFSES Siwd SCCOUNNLS Armed
wih integrity and the desire to change
the systemn based an the Hippocratic
cath. These changes could tamn a sow's
ear bnio A sk parse and place Mevada
a3 the leading state for health care,

Restbyisr than dinecy mey snges at
miedical system throtgh a lavesait, |
wamnl o use that mﬂpt&hnﬂm

Bl poowrs when a good man does
nething. | imvive you to jobn me la the
efffiocts of the Nurse Alllances and ask
oithers 1o demand changes in the med-
ical pystem.

Foliow the essence of the original
Hippocratic oath: “Firt do no harm.™

For Kendall b @ 13-pear Carson Cly
resident, 4 soffane prograrmmer whose
S s Keneloll & Associotes fne. and
retired frum the Marine Carps in 1975,
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EX HIBIT &
rhale

Summary of Senate Bill No. 2

Section | of the bill amends chapter 41 of NRS to provide that, with some
exceptions: (1) a nonprofit hospital which has been designated as a center for the
treatment of trauma; (2) an employee of such a hospital who renders care or assistance to
patients; (3) a physician or dentist who renders care or assistance in such a hospital; and
{4} a physician or dentist whaose liability is not hmited as a resull of his employment by
the state or a political subdivision of the state who renders care or assistance in a hospital
of a governmental entity that has been designated as a center for the treatment of trauma,
who remders care or assistance necessitated by a sudden, unexpected situation or
pccurrence resulting in a serious medical condition that demands immediate medical
attention, may nof be held liable for more than $30,000 in civil damages as a result of any
act or omission in rendering that care or assistance if the care or assistance is rendered in
good faith and in a manner not amounting fo gross negligence or reckless, willful or
wanton conduct 1o a patienl who entered the hospital through its emergency room or
trauma center. Subsection 2 of this section provides that the limitation on liability docs
not apply 1o acts or omissions which ocour after the patient is stabilized and is capable of
receiving medical treatment as a nonemergency patient, unless surgery is required as a
result of the emergency within a reasonable time afler the patient is stabilized. In
addition, the limitation on liability does not apply to an act or omission that is unrelated
to the onginal medical emergency.

Scctions 2 through 9, inclusive, of the bill and section 35 of the bill make various
changes concerning actions for medical malpractice and dental malpractice. Section 35
of the bill repeals provisions of NRS refating to medical and dental malpractice screening
panels, thereby eliminating those panels. The repealed provisions created the panels,
authorized the actions of the pancls, set forth requirements, duties, powers and
procedures for the panels, set forth requirements for a settlement conference and jury
inslructions relating 1o cases addressed by the panels, and provided immunity for the
panels. Section 38 of the bill sets forth transitory provisions 10 address malters filed wath
but not completed by the medical and dental malpractice screening panels as of October
I, 2002. Essentially, the plaintiff in any such matter may choose to have the panel
caontinue to address the matter or may choose (o remove the matier from the panel and
instead file a case in district court.

Sections 3 and 4 of the bill define the (erms “economic damages” and
“noneconomic damages™ for the purpeses of chapter 41 A which govemns actions for
medical or dental malpractice. Economic damages include damages for medical treatment,
care or custody and loss of carmings. Moneconomic damages include damages to
compensale for pain, suffering, inconvemience, physical impairment, disfigurement and
other nonpecuniary damages. Generally, these are damages which compensate a plaint(f
for losses that do not have a fixed amount, such as pain or suffening. In addition to
damages to compensate the person directly injured by the malpractice, these damages may
include compensation for losses that eccur (o others who were affected by the malpractice,
such as loss of consortium or comfort.

i Asuuj?v MEDICAL MALPRACTICE [SS1UES
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Section 5 of the bill establishes a general limit on the amount of poneconomic
damages that may be awarded to a plaintiff in an action for dental malpractice or medical
malpractice that is brought against a dentist, physician, hospital or emplovee of a hospital.
Specifically, section 5 provides that, unless certain exceptions apply, in an action for
damages for medical malpractice or dental malpractice, the noncconomic damages awarded
o cach imjured plamntiff must not excecd $350,000. Subscctions 2 and 3 of section 5 of the
bill provide that in medical or dental malpractice actions involving certain circums{ances
and types of cases such as where the conduct of the defendant is grossly negligent, organic
brain damage, hemaplegia, paraplegia or quadraplegia resull, a parent, spouse or child dies,
total blindness results, a person loses a limb or becomes sterile, or the court determines that
an award in excess of $350,000 for noneconomic damages is justified, the noneconomic
damages are limited to the greater of 350,000 or the amount of money remaining under
the professional liabality insurance policy limit covening the defendant after subtracting the
economic damages awarded 1o the plaintifT. In addition, imespective of the number of
plaintifs in an action, in no event may a single defendant be liable to the plaintiffs in the
aggregate in excess of the professional liabilny insurance policy limit covenng the
defendani.

Section 6 of the bill provides that in an action for damages for medical malpractice,
each defendant is liable for noneconomic damages severally only for the portion of the
judgment representing the percentage of negligence attributable to him, and is not jointly
liable for the noneconomic damages. Statutory law in California sets forth a similar
provision concerning liability of defendants in that state. Several liability is, “[1Jiability
that is scparate and distinct from another’s liability, so that the plaintifi may bring a
separate aclion against one defendant without joining the other hiable parties.” Black's Law
Dictionary 926 (Tth ed, 1999),

Jomnt and several liability is, “[1]iabelaty that may be apportioned either among two
OF Moreé paries or 1o only one or a few sélect members of the group, at the adversary’s
discretion, Thus, cach liable party is individually responsible for the entire obligation, but
a paying party may have a nght of contnibution and indemnity from nonpaying parties.” 14,
This tvpe of liability is commonly refierred to as the “deep pocket rule” because a plaintiff
may recover the entire amount of the obligation from the wealthiest defendant regardless of
that defendant™s actual mount of Gl

Mevada generally follows the common law mule that “habilny [15] joint and several
where two or more tortfeasors caused injury through their combined or concurrent tortious

conduct.” Buck v, Greyvhound Lines, 105 Nev. 756, 764 (1989). The Nevada Legislature,
by enacting NRS 41141, "modified the common law rule in situations where the injured
plaintiff was parily responsible for his own injunies.” Id. Specifically, NRS 41.141
provides that, with certain exceptions, defendants will be severally lable in actions where
comparative negligence is raised as a defense. Id,

ADD 0305



Section 7 of the bill requires a court to dismiss an action involving medical
malpractice or dental malpractice if the action is not brought to trial in a tmely manner,
unless good cause is shown for the delay. Specifically, such an action must be dismissed
if it is not brought to trial within 3 years afier the date on which it was filed if it is filed
between October 1, 2002, and October 1, 2005. 1If the action is filed on or after October
1, 2005, it must be dismissed ifit is not brought 10 trial within 2 vears after the date on
which it was filed. Dismissal of an action pursuant to this section is a bar (o the fling of
another action upon the same claim for relief against the same defendants. Finally, this
section requires cach district court to adept court rules fo expedite the resolution of a
medical or dental malpractice action. Section 39 of the bill sets March 1, 2003, as the
deadline for distnict courts to adopt these rules.

Section 8 of the bill requires a district court in which an action for medical
malpractice or dental malpractice 1s filed to dismiss the action without prejudice if the
action is filed without an affidavit, submitted by a medical expert who practices in a
relevant area, that supports the allegations.

Section 9 of the bill requires the plaintiff in a medical or dental malpractice action,
the defendant, a representative of the physician's or dentist’s insurer, and their altomeys to
attend and participate in a settlement conference before a district judge other than the judge
assigned Io the action, 1 ascertain whether the achon may be settled by ihe parties before
trial. The judge before whom the seitlement confierence is held may waive the antendance
of a pany for good cause shown. In addition, the judge is required (o decide what
information the pariies may submit al the settlement conference. The failure of a panty or
his aliomey (o participate in good faith is grounds for sanclions.

Section 11 of the bill amends NRS 41 A.097 concerning the time within which
certain actions for injury or death against certain providers of health care may be
commenced. The times currently sct forth in this section are maintained for injuries or
wronglul deaths which occur before October 1, 2002, so that the actions may nod be
commenced more than 4 years after the date of injury or 2 years after the plaintff
digcovers or should have discovered the injury, whichever occurs first. The amendmenis
to this section provide that for injuries or wrongful deaths which accur on or afler
October 1, 2002, these certain achions may nod be commenced more than 3 vears afler the
date of injury or 2 years afier the plaintiff discovers or should have discovered the injury,
whichever occurs first, Paragraph (b) of subsection 3 of NRS 41 A 097 was deleted
because it related only to medical and dental malpractice screening pancls, which have
been eliminated, Subsection 2 of section 33 of the hill scts forth the manner in which the
limitations set forth in WES 41 AL007 apply to matters that havie been filed with but not
completed by the screening panel,

Seciion |2 of the bill amends NRS 41A.100 which currently provides that, with
certain exceptions, liability for personal injury or death may not be imposed upon certain
providers of medical care based on alleged negligence in the performance of thal care
unless evidence consisting of expert medical testimony, material from recogmized medical
texts or treatises, or the regulations of the licensed medical facility wherein the alleged

L 3 F Y 3 E9

ADD 0306



neghgence occurred is presented to demonstrate a deviation from the accepted standard of
care and to prove causation. This section is amended to provide that any expen medical
testimony presented pursuant to this section may only be given by a provider of medical
care who practices in an area that is substantially similar to the type of practice engaged in
at the time of the alleged negligence.

Secuion 13 of the bill amends NES 42,020 which sets forth the provisions for the
payment of future economic damages. NRS 42.020 currently provides that such damages
must be paid either in a lump sum or by an annuity purchased to provide periedic
payments, ai the election of the claimant. Section 13 of the bill changes these provisions so
that the court now has discretion, at the request of the claimant, to order the award to be
paid in a lump sum or in periodic payments. In addition, this section provides that if the
award will be paid in periodic payments, it may be paid either: (1) by the purchase of an
annuity; or (2) by other means if the defendant posts an adequate bond or security 10 ensure
full payment of the damages. The manner in which the periodic payments are to be made
iz alzo lef to the discretion of the coun.

Section 14 of the bill amends NRS 1,360 to require the Count Administrator to
submil to the Governor and 1o the Legislature a biennial repont that compiles information
submitted by court clerks relating to findings, judgments or other determinations by
courts of liability by physicians and osteopathic physicians for malpractice or negligence.
The repont must include only ageregate information for statistical purposes and must
exclude any identilving information that relates 1o a particular person.

Section 15 of the bill ereates a new section in chapter 3 of NRS dealing with
district courts requiring certain district judges to receive training concerming the complex
issues involved in medical malpractice liigation. Specifically, section 15 of the bill
requires the Mevada Supreme Court to provide by coun rule appropriate training for cach
district judge to whom such actions are assigned.

Section 16 of the bill amends NRS 7.085, which currently auhorizes the courts to
impose cerlain sanctions against an attomey who files, maintains or defends any civil
action or proceeding which is not well-grounded in fact or warranted by existing law or
an argument for changing the existing law that is made i good fath, or whoe
unreasonably and vexatiously extends a civil action, Currently, NES 7085 authorizes a
court 1o require such an attormey personally to pay the additional costs, expenses and
attorney’s fecs reasonably incurved as a result of those actions. Section 16 of the hill
amends this section 1o reguire a court o impose those sanclions against an attomey who
violates the provisions of the statule.

Section 17 of the hill amends NES 49,245 to remove subsection 8 because it
related only 1o medical and dental malpractice screening panels. which have been
eliminated.

Section 18 of the lll adds a new section 1o chapter 630 of NRS 1o prohibit a
physician licensed pursuant to that chapter from practicing medicine unless he maintains
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professional liability insurance in the amount of at least 51,000,000 per person and at
least $3,0040,000 per occurrence.

Section 19 of the bill amends NES 630,130 1o require the Board of Medical
Examiners to submit 1o the Governor and the Legislature a biennial written report
compiling: (1) disciplinary action taken by the Board duning the previous biennium
agmnsl physicians for malpractice or negligence; (2) information reported to the Board
during the previous biennium relating to claims for malpractice or negligence made
aganst physicians and the settlement, award, judgment or other disposition of the claims;
(3) information reported 1o the Board during the previous bicnnium relating to changes in
physicians’ privileges to practice medicine and certain disciplinary actions taken against
physicians; and {4) information reported to the Board by a court dunng the previous
bicnnium concerning a determination that a physician, physician assistant or prachitioner
of respiratory care 15 mentally 1]l or incompetent, has been comvicted of a felony or any
law governing controlled substances or dangerous drugs, is guilty of abuse or fraud under
any state or federal program providing medical assistance, or is lable for damages for
malpractice or negligence. The report must include only aggregate information for
stalistical purposes and exclude any identifving information related to a particular person.

Section 20 of the bill amends NRS 6300267 1o require physicians, as a condition
of biennial registration, 1o submil (o the Board of Medical Examiners a list of all actions
filed or clmms submitted to arbitration or mediation against the holder for malpractice or
negligence duning the previous 2 years.

Section 21 of the bill amends NRES 630.3062, which lists grounds for disciplinary
action against all persons licensed pursuant to chapler 630 of NRS, to provide instead that
a physician's [ailure to comply with a requirement relating to the reporting of claims for
malpractice and negligence against the physician as get forth in NRS 630.3067 is grounds
for initiating disciplinary action or denying licensure. The section still makes a failure o
report those claims 1o the Board of Medical Examiners in a timely manner a ground for
initiating disciplinary action against a physician, but the 90-day reporting that had been in
this section has been changed to 30 davs in the amendment to WRS 6303067,

Section 22 of the bill amends WRS 6303067 1o clarify that insurers of physicians
ard the physicians must report 10 e Board of Medical Examiners any action Nled or any
claim submitted to arbitration or mediation for the malpractice or negligence of the
physician and the settlement, award, judgment or ather disposition of the action or clxm
within 30 days after the action was filed or the ¢laim was submitted 10 arbitration or
mediation, and within 30 days afier the disposition of the action or claim. The references
are 1o “action filed™ and “claim submitted ro arbitration or mediation™ becanse, as noted
above, this bill repeals the screening panels. This section also requires the Board to
report any failure of an insurer 1o comply with this section to the Division of Insurance of
the Department of Business and Industry (“Dhvision™). 1 the Division determines that an
insurer failed to comply with this section, the Division may impose an administrative fine
of not more than 310,000 against the insurer for each such failure 1o report and, if the
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administrative fine is not paid when due, the fine must be recovered in a civil action
brought by the Attomey General on behalf of the Division.

Section 23 of the bill amends NRS 630.307 1o clarify certain deadlines for the
reporting to the Board of Medical Examiners of certain conduct that may constitute
grounds for disciplinary action against a person practicing medicing or respiralory care,
and the reporting of changes in a physician's privileges to practice medicine and the
outcome of disciplinary action taken against a physician. The section also provides a
civil penalty of not more than $10,000 for certain fecilities that fal to make the required
reports concerning a change to a physician's privileges and the outcome of disciplinary
action taken against the physician. In additeon, this section requires the Board to keep
information received pursuant o the section confidential. Finally, this section requires
each court clerk to submit to the Office of Court Administrator an annual compilation of
findings, judgmenits, and determinations of courts of liability by physicians for
malpractice or negligence that the court clerks had reported to the Board of Medical
Examiners during the previous year.

Section 24 of the bill amends KRS 630364 to remove subsection 3 because il
related only to medical and dental malpractice screening panels, which have been
eliminated,

Section 25 of the bill adds a new section 1o chapter 631 of NRS 1o prohibit a
dentist licensed pursuant to chapter 631 of NRS from practicing dentistry unless he
maintains professional liability insurance in the amount of at least 51,000,000 per person
and at least 53,000,000 per occurrence.

Section 27 of the bill adds a new section 1o chapter 633 of NES 1o prohibit a
osieopathic physician licensed pursuant to chapter 633 of NRS from practicing
osieopathic medicine unlezs he maintains professional liability insurance in the amount of
at least 51,000,000 per person and at least $3,000,000 per occurrence.

Section 238 of the bill adds a new section 1o chapier 633 (o require the Stale Board
of Osteopathic Medicine o submit to the Govemnor and the Legislature a biennial written
report compiling: (1) disciplinary action 1aken by the Board during the previous biennium
against osteopathic physicians for malpractice or negligence; (2) information reported 1o
the Board during the previous biennium relating to claims for malpractice or neglhgence
made against osteopathic physicians and the settlement, award, judgment or other
disposition of the claims; (3) information reporied 1o the Board during the previous
biennium relating to changes in osteopathic physicians’ privileges to practice osteopathic
medicine and certain disciplinary actions taken against osteopathic physicians; and (4)
information reported to the Board by a court during the previous biennium concemning a
determination that an ostcopathic physician or osteopathic physician’s assistani is
mentally ill or incompetent, has been convicted of & felony or any law goveming
controlled substances or dangerous drugs, is guilty of abuse or fraud under any state or
federal program providing medical assistance, or is liable for damages for malpractice or
neghgence. The report must include only aggregate information for statistical purposes
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and exclude any identifying information related to a particular person. This section is
modeled after NRS 630.130 from the chapter conceming physicians, physician assistants
and practitioners of respiratory care.

Section 29 of the bill adds a new section 1o chapter 633 10 require that insurers of
osteopathic physicians and the osteopathic physicians (o repont to the State Board of
Osteopathic Medicine any action filed or any claim submitted to arbitration or mediation
for the osteopathic physician’s malpractice or negligence and the setilement, award,
Jjudgment or other disposition of the action or claim within 30 days after the action was
filed or the claim was submitted to arbitration or mediation and within 30 days after the
disposition of the action or claim. In addition this section requines the State Board of
Osteopathic Medicine to report any failure of an insurer to comply with this section to the
Division of Insurance of the Department of Business and Indusiry (“Divigion™). Il the
Diivision determines that an insurer failed to comply with this section, the Division may
impose an administralive fine of not more than $10,000 against the insurer for cach such
failore to report and, if the administrative fine is not paid when due, the fine must be
recovered in a civil action brought by the Attomey General on behalf of the Division.
This section is modeled afier NES 6303067 conceming physicians.

Section 30 of the bill adds a new section 1o chapter 633 to require the reporting of
certain conduct that may constitute grounds for disciplinary action and claims for
malpractice or negligence against osteopathic physicians by any person, certain facilities
and court clerks to the State Board of Osteopathic Medicine by a specified deadline. The
section alsa provides a civil penalty of not more than 510,000 for certain facilities that
fail 1o make the required reports concerming 2 change to an osteopathic physician’s
priviléges and the outcome of disciplinary action taken against the osteopathic physician.
In addition, this section requires the Board to keep mformation received pursuant to the
secton confidential. Finally, this section requires each court clerk 1o submit 1o the Office
of Coun Administrator an annual compilation of findings, judgments, and determinations
of courts of lability by osteopathic physicians for malpractice or negligence that the
court clerks had reporied (o the Siate Board of Csteopathic Medical Examiners duning the
previous year. This section 1s modeled after NRS 630.307 concermning physicians,
phivsician assistants and practitioners of respiratory cane.

Section 31 of the bill amends NRS 633.471 to require osteopathic physicians and
osteopathic physician’s assistants, as a condition of renewal of their licenses, o submil 1o
the State Board of Osteopathic Medicine a list of all actions filed or claims submitted 1o
arbitration or mediation against the licensee for malpractice or neghgence during the
previous year.

Section 32 of the bill amends NRS 633,51 | 1o provide that an osteopathic
physician’s failure to report the initiation or disposition of actions or claims of
malpractice or negligence in a timely manner (o the State Board of Osteopathic Medicine
15 a ground for initiating disciplinary action.
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Section 33 of the bill provides a reference to section 29 of this bill to indicate that
there are more requirements for insurers in section 29 relating to the repenting of actions
or claims of malpractice or negligence against esieopathic phvsicians to the State Board
of Dsteopathie Medicine.

Section 34 of the bill requires insurers 1o report to the Commissioner of Insurance
cach settlement, award or judgment relating to a claim of malpractice against an
osteopathic physician. MNote that this section currently only requires insurers to report (o
the Insurance Commissioner claims of malpractice against physicians. The section also
requires the insurance commissionear 1o report these reports from insurers regarding the
malpractice of osteopathic physicians to the State Board of Osteopathic Medicine.

Soction 35 of the bill repeals the screening panels for medical and dental
malpractice in chapter 414 of NRS. MNote that NRS 631,377 is repealed because the
entire section rclates to screening panels for dental malpractice.

Section 36 of the hill limits the applicability of the caps, liability of defendants,
and limitations on commencement of actions provisions in sections 1 lo 6, nclusive, and
11 of the bill to actions which accrue on or after October 1, 2002,

Section 37 of the bill limits the applicability of the certain new procedural
provisions o actions filed on or afier October 1, 2002,

Section 38 of the bill sets fonth transitory provisions 1o address matters filed with
but not completed by the medical and dental malpractice screening panels as of October
1, 2002.

Section 39 of the bill sets March 1, 2003, as the deadline for disinet couns o
adopt the rules (o expedite the resolution of medical and dental malpractice cases
required by section T of the hill.

Section 40 of the bill sets the effective date for the bill as October 1, 2002,

LE oy ¢

ADD 0311



eXHISIT M,

Mr. Chairman, | would like to thank you and the members of the committee
for allowing me to address you.

My name is Susan Roe. [ have been a Registered Nurse for nearly thirty
years and have worked in Las Vegas for twenty-three years.

In the summer of 1998 | remember thinking to myself, how fortunate our
family was. Our children, then 14 and 16, had gotten through childhood
well and safe! Just a few months later our son, Christopher was diagnosed
with childhood cancer. Thinking as a mom | had always thought, it can't
happen to us. Thinking as a nurse, it had been my worst nightmare!!

Our lives, as we knew them changed on that day of diagnosis, January 4,
1999, Chris had leukemia.

It is our belief, that our 16 year-old son Christopher suffered greatly and
died due to his physicians® neghgence.

His oncologists urged us to place Chris on an investigational protocol of the
Children’s Cancer Group, an intemational organization that does childhood
cancer research.  The physician explained that children treated on protocols
did significantly better that those who were not. After the first 7 days of
treatment with chemotherapy, the protocol called for divergence in therapies
based upon a bone marrow biopsy. Rapid early responders were to get
standard therapy; slow early responders were to get augmented therapy
including cranial radiation. The physicians themselves reviewed the
preliminary slides, and apparently made their crucial decision based on that,
rather than waiting for the final pathologist’s report, the standard for any
cancer decision-making process. They chose the less aggressive arm of the

protocol.

After our son died, 1 felt compelled to see if I could find an explanation for
our my son died within nine months of diagnosis, since Chris’ physicians,
stated that in 1999, approximately 80 percent of the children with acute
lymphocytic leukemia survived.

1 was appalled that I had asked on at least three subsequent occasions during

his treatment to tell me how the decision about the tuming point in the

protocol had been made, and had not been told the truth! Not only did the

physicians conspire to keep the information from us, but, far worse, they had e
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failed to make adjustments to the correct path of the protocol to give Chnis
the best chance of survival.

Additionally, 1 found that they also had ignored signs and symptoms present
at the time of diagnosis that called for more aggressive therapy with cranial
radiation in addition to chemotherapy whether or not he had been treated on
any protocol. To the best of our knowledge the critical protocol deviation
has never been reported to the study group, which will effect thousands of
children’s treatment in the future,

Money will never bring our family's beloved son, brother, and grandson
back to this world. We are painfully aware of that, as only a family of a
person who died due to negligence can be. It will not make us forget the
torment he went through before he died. Unfortunately, litigation is truly
the only way to get these physicians® attention, and to be a brutal reminder
that they need to be more careful with children's lives.

About a year after Chnis’ death one of his physicians actually had the
audacity to ask me if he could honor our son at his foundation banquet. It
was before he knew we were looking into filing a lawsuit in district court. |
asked, “Do you really think that would be appropriate given the
circumstances? Not surprisingly he has not asked again.

The way the pair of physicians could have honored our son, would have
been to treat him the way they promised when the physician as principal
investigator signed his protocol.

We interviewed several lawyers before deciding upon our current
representation. Although I was now sure of a grave mistake had occurred, it
was not our finding that that attorneys were clamoring to take any
malpractice case that came their way. They asked very pointed questions
and emphasized to us that it was a very difficult process lo even file a
complaint with the court, and that it was an arduous, frustrating, and painful
process to achieve a resolution.

We persisted because Chnistopher's physicians need to be held accountable
for their actions.

If tort reform is passed with a cap of $250,000 or even $350,000, it will be
difficult, if not impossible to find an attorney to take a complex case. Many
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hours of investigation, research and planning are involved to get a case to
the court. It will take away ordinary citizens access to our justice system.

Medical malpractice judgments are reported to the National Physicians Data
Bank, and to the Nevada State Board of Medical Examiners. If there are no
cases, there will be no reporting and no mechanism for the small handful of
poor physicians to be discovered and dealt with.

[ urge you to support the bill drafied by Assemblywoman Barbara Buckley
which calls for a fast track in the courts for medical malpractice cases, more
realistic caps on damages that specifically target egregious injuries and most
of all calls for a timely, mandatory system for medical error reporting.

In one of the physician's affidavits addressing the complaint, he admitted
that the error had been made, and stated that he regretted not following
through with geiting Christopher on the correct portion of his protocol when
he discovered the error had been made approximately one month after our
son's initial diagnosis.  Again we were shocked to discover that although
they were aware of their mistake within one month of diagnosis but had
made no effort to correct it! Although the physician admitted that the error
was made, and that our son should have received the proper treatment, his
affidavit states it would have made no difference in Chris” “poor outcome.”

“Outcome™ 15 a euphemistic term used in medicine to describe whether or
not the patient dies, or has severely disabling problems. Outcome is not a
word that a family relates to when it comes to the loss or disability of a
loved family member.

Christopher Thomas Roe did not have a poor outcome. He died. Chris died
on his 16™ birthday. Please help those citizens, now and in the future, whose
families have been injured by medical negligence. Thank you for allowing

me to speak.

Susan Roe

7/29/02

Addressing the Nevada State Assembly Committee on Medical Malpractice
Reform
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MINUTES ﬂ-: THE MEETING
OF TH
ASSEMBLY COMMITTEE ON MEDICAL MALPRACTICE ISSUES I

Eighteenth Special Session
July 30, 2002

The Assembly Committee on Medical Malpractice |ssues was called to order at
2:53 a.m., on Tuesday, July 30, 2002. Chairman Barnie Anderson presided in
Room 4100 of the Legisiative Building, Carson City, Nevada. Tha masating was
videoconfarenced to Room 4401 of the Grant Sawyer Office Building in Las
Vegas, Nevada. Exhibit A is the Agenda. Exhibit B is the Guest List. All
exhibits are available and on file at the Research Library of the Legislative
Counsel Bureau,

COMMITTEE MEMBERS PRESENT:

Mr. Bernie Anderson, Chairman
Ms. Barbara Buckley, Vice Chairman
hr. Bob Beers

Mr. David Brown

Mrs. Barbara Cegavske

Mr. Joseph Dini, Jr.

Mr. Lynn Hettrick

Mirs. Ellen Koivisto

M=, Sheila Leslis

Mr, Mark Manenda

Mr, John Marvel

Mr. John Oceguera
M=, Genia Ohrenschall

Ms. Bonnia Parmell
Mr. Richard D. Perkins

GUEST LEGISLATORS PRESENT:

Assamblywoman Sharron Angle, Assembly District 29
Assemblyman Doug Bache, Assembly District 11
Assemblywoman Marie Barman, Assembly District 2
Assemblyman Greg Brower, Assembly District 37
Assamblyman John Carpenter, Assembly District 33
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Assemblywoman Vonne Chowning, Assembly District 28
Assemblyman Jerry Clayborn, Assembly District 19
Assemblyman Tom Colling, Assembly District 1
Aszsemblywoman Marcia de Braga, Assembly District 35
Assemblywoman Vivian Freeman, Assembly District 24
Assemblywoman Chris Giunchigliani, Assembly District 8
Assemblyman David Goldwater, Assembly District 10
Assamblyman Don Gustavson, Assembly District 32
Assamblyman David E. Humke, Assambly District 26
Assemblyman John Lee, Assembly District 3
Assemblywoman Kathy Martin, Assembly District 20
Assemblywoman Kathy MceClain, Assembly District 15
Azsemblyman Roy Meighbors, Assembly District 36
Assemblyman Dennis Nolan, Assembly District 13
Assemblyman Davis Parks, Assembly District 41
Assemblyman Bob Price, Assembly District 17
Assamblywoman Dabbie Smith, Assembly District 30

STAFF MEMBERS PRESENT:

Micolas Anthony, Senior Research Analyst
Allison Combs, Principal Research Analyst

Risa Lang, Principal Deputy Legislature Counsel
Cindy Clampitt, Commillee Secretary

June Rigsby, Committee Secretary

Linda Smith, Committea Secretary

OTHERS PRESENT:

Aobin Keith, President of the Nevada Rural Hospital Partners and the
Liability Cooperative of Mevada

Bill Welch, President and Chief Executive Officer, Nevada Hospital
Association

Bill Bradlay, Nevada Trial Lawyers’ Association

John Cotton, Nevada Physicians' Task Force

Gus Flangas, Attorney, Nevada Fhysicians” Task Force

Dean Hardy, Mevada Trial Lawyers” Association

Jim Crockett, Nevada Trial Lawyers’ Association and member of the
Mational Board of Trial Advocacy

Matthew Sharp, Mevada Trial Lawyers' Association

Or, Maury Astley, Executive Director, Mevada Dental Association

Edward Goodrich, representing himself
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Larry Leslie, Executive Director, Nevada State Board of Medical Examiners

Richard LeGarza, General Counsel, Nevada State Board of Medical
Examinars

Liza Black, representing the Nevada Nurses' Association

Carin Ralls, Operators’ Union 3 and a Registerad Nurse

Dr. Curtis Brown, Physician

Dr. Paul Stumpf, General Surgeon

John Yacenda, Chairman, Subcommittee to Study a Reporting System for
Mevada

Robeart Byrd, Chairman, Medical Liability Association of Nevada

Jim Wadhams, representing the American Insurance Association

Dr. Paul Stewart, Secretary-Treasurer, Nevada State Board of Medical
Examiners

Chairman Anderson called the meeting to order at 9:53 a.m. and all members
were present. He announced the commitiee would be hearing testimony for
AB. 1.

Assembly Bill 1: Makes various changes related to medical and dental
malpractice. (BDR 3-13)

Chairman Anderson informed the commitiee Assemblyman Greg Brower wished
to have his name added as a sponsor of the bill and asked Assemblyman
Hettrick to explain.

Agsemblyman Hettrick explained Assemblyman Brower had wished to review
tha bill before adding his name as a sponsor.

Chairman Anderson stated at the close of the committes hearing on July 239,
2002, thare ware questions still pending including what effect the legislation
would have on rural hospitals.

Ms. Robin Keith, President of the MNevada Rural Hospital Partners and the
Liability Cooperative of Mevada (LICOM), expressed appreciation for the interest
of the committee on how A.B. 1 might affect the rural hospitals in the stale.
She explained Nevada Rural Hospital Partners was a voluntary consortium of all
11 of Mevada's small, rural, and not-for-profit hospitals, LICON was a self-
funded insurance trust that provided professional llability insurance coverage for
member hospitals and the physicians employed by each. LICON was formed
approximately 14 years previous as 8 means of stabilizing the cost of, and
access 1o, professional liability coverage., Ms, Keith noted that all nine eligible
haspitals were members of LICON. The two non-participating members sought
coverage from a different source. Both hospitals were owned by larger
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hospitals and receivad thair coverage from their parent hospitals.

o

hospitals and physicians, it had paraliel benefits across the state in urban and
rural areas. The limiting tactors of the bill were also limiting across the state:
thus, Ms., Keith felt the bill did not discriminate against rural hospitals. Ms.
Keith stated her organizations wera actively working with the hospital
association to clarify some parts of the hbill.

Agsemblyman Marvel noted thersa had been an additional protection for
government-eamployed physicians and asked if that would affect the rural
hospitals. Ms. Keith responded it would have an effect. She noted the facility
in Fallon, Nevada, was a designated level-four trauma center. The current
ownership was a not-for-profit system and through Section 2 of AB. 1 its
physicians would enjoy the protection of the governmental cap, However, that
facility was for sale and it was possible it could be purchased by a for-profit
system; in which case, under the language of A.B. 1, it would not be eligible for
the governmental cap. She opined that the physicians practicing in Fallon
should not be “penalized” because of the ownership of the hospital. The
protection should be attached to all designated trauma centers, regardless of
ownership.

Assemblyman Marvel asked if the Fallon facility was the only one in that
situation and Ms. Keith answered it was the only rural hospital in that situation,

Chairman Anderson asked how long the facility in Churchill County had been up
for sale. Ms, Keith replied the attempt 1o sell had encompassed approximately
one year,

Assemblywoman Farnell asked if the recent changes in the status of the
Carson-Tahoe Hospital would cause it 1o be adversely affected by the bill, Ms.
Keith asked if Assemblywoman Parnell was referring 1o the trauma situation and
explained that Carson-Tahoe Hospital was not a designated trauma center so
the consequences would not apply 1o it.

Chairman Andearson clarified that Churehill, Washoa, and Clark Counties had the
only designated trauma centers in the state. Ms. Keith concurred,

Assemblyman Hettrick stated at the previous day’'s hearing he had guestioned
whather the limit sstablished in A.B. 1. which required a physician 1o have
liability coverage in the amounts of §1 million for each person and $3 million for
each occurrence, would in any way impact the smaller hospitals that might be
providing msurance for physicians who worked at those institutions; and
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whather it would have a negative impact on the financial stability of any of the
rural hospitals or clinics in some of the smaller communities. Ms, Keith
explained that from a rural hospital perspective there would be no adverse
impact because similar limits had already been in place for some time as a
requireament of the current carrier. She added, she had spoken with Mr. Roger
Vollker, Executive Director of the Great Basin Primary Care Association, 1o
which the clinics belonged. He had informed her the federally gualified
healthcare clinics, known as FOHC's, covered their physicians through a federal
pregram so the bill did not affect them. She was not aware of whather
community heaalth centers would be affected.

Assemblyman Hettrick made the assumption that any facility affiliated with a
major hospital, profit or nonprofit, would be under the same coverages. He
added, there was some indication that the current wording of A.B. 1 would tend
to make hospitals be the "deep pocket”™ of liability insurance funding. He asked
if Ms. Keith felt the wording of the bill would push liability toward the hospitals
and if that would have an impact on the smaller rural hospitals and their ability
to be financially stable. Ms. Keith replied there was some language in the bill
that was of concern. Her concern was with the issue of the cap on
noneconomic damages. The organizations she represanted supported the
concept of a cap on noneconomic damages and greatly appreciated the change
in joint and several liability language that made them responsible for only that
portion of an incident created by the institution. The spacific concern was that
the actual cap would become the limit of the hability policy.

Assemblyman Hettrick opined the bil would tend to move malpractice cases
away from the physicians and toward the hospitals and asked if a fallout result
might become the curtailment of access to medical cere in some of tha rural
areas. Ms. Keith repiied that some facilities were always operating close to
their budget limits; howewer, the rural institutions had been successful with the
liability pool for insurance coverage. She explained part of the reason was that
a number of the hospitals in the pool were protected by the $50,000 cap and
because of aggressive risk management practices. She concluded an adverse
financial effect was possible.

Assemblyman Marvel asked how much lability insurance rural hospitals were
currently carrying. Ms. Keith replied the coverage limits varied from facility to
facility ranging from %5 million to $30 million depending on the size of the
facility.

Chairman Anderson asked for clarification that tha 53 million polley reguirement

in the bill would not set a higher exposure standard for rural institutions. Ms.
Keith stated the limits required in the bill were those required of physicians.
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She added, the hospitals carried coverage in excess of the requirements of the
bill. Chairman Anderson reiterated he was attempting to ascertain whether the
provisions of the bill would put the rural hospitals at a greater risk than their
current levels. Ms. Keith replied the Chair was technically correct; however, in
a practical sensa, the sources of damage, such as the incentive of who was
looked to for payment of damages, might change somewhat as a result of the
bill. Chairman Anderson asked and Ms. Keith concurred that the issue could
possibly be an arguable point.

Assemblyman Dini clarified his belief that an institution, such ss South Lyon
Medical Center, paid the malpractice insurance premium for the doctors who
worked at the facility and Ms. Keith agreed. Assemblyman Dinl asked if the bill
would, in any way, affect the amounts currantly being paid by the hospital per
physician. He followed with &8 gquestion of whether the bill would place an
added burden or whether it would be the same burden. BMs. Kaith replied it
would be the same burdan.

Chairman Anderson asked if there were any other guestions from the committes
and having none asked if Mr. Welch had anything to add to Ms. Keith's
testimony.

Mr. Bill Weleh, President and Chief Executive Officer, Mevada Hospital
Association, stated his association supported the passage of meaningful tort
reform that would help alleviate the current problems. He noted he and Ms,
Keith had collaborated on her testimony.

Assemblyman Anderson stated the committes would move to an explanation of
the bill. Chairman Anderson suggested thosa present at the witness table move
through A.B. 1 section-by-section, beginning with the first three sections.

Mr. Bill Bradley, Mevada Trial Lawyers’ Association (NTLA), introduced Matt
Sharp, also of the Nevada Trial Lawyers’ Association.

Mr. Bradiay explained A.B. 1, Saction 1, addressad the trauma center issug in
southern Mevada by imposing limitations on victims of negligence in trauma
centers. It would provide a cap of $50,000 that was already in existence 1o the
state, counties, and cities under the doctrine of sovereign immunity. The
section stated a person treated under very emergent circumstances, who would
claim they were a victim of medical malpractice, despite the medical malpractice
policy limits of the doctors involved, would be limited to 50,000 irrespective of
whether the damages ware aconomic OF NONEcCoOnomic in nature. The provision
did not consider fault or degree of damages.
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Section 2 contained technical amendments to the Mevada Revised Statutes
INRS),

In Section 3, the first definition was for "economic damages.” He explained
madical malpractice cases were a type of tort claim and explained the types of
demages a jury could award in tort cases., A& wvictim of someone else's
negligence was entitled 1o recover their past and future medical bills and their
past and future wage loss, including the ability or inability to earn a living.

Economic damages were defined as damages for medical treatment, care or
custody, and loss of sarnings. The NTLA had agreed with physicians whao
desired an amendment to the definition deleting at Section 3, line 10, page 3,
the word "and”; then following the words “loss of earnings” add “and loss of
eaming capacity.” The amendment had already been approved in the Senate.
Mr. Bradley further explained economic damages as those damages that
reprasented out-of-pocket expenses needed for care of an injured victim plus the
expanse associated with their loss of ability to earn & living and the loss of
wages during their injury and recovery periods.

Mr. Bradley stated economic and noneconomic damages were further broken
into past and fulure damages. Past damages, whether economic or nof,
represented the damages inflicted upon a patient from the time of the medical
malpractice until the time of the trial. Future damages included those from the
end of the trial through the anticipated life expectancy of the victim, Past
awards included a levy of interest because they represeanted money already
taken away from the victim., Future damages would not include interest
because the damages had not vet occurred.

Mr. Johnm Cotton, MNevada Physicians’ Task Force, concurred with the
amendmant language.

Mr. Gus Flangas, Attorney, Nevada Physicians’ Task Force, also concurred with
the language as presented by Mr. Bradley.

Assemblywoman Ohrenschall asked Mr. Bradley to repeat the explanation
regarding interast accrual. Mr. Bradley axplained interest was awarded on past
damages because it represented the amount of monay awarded to a victim, but
not paid for a period of years from the time of the filing of a complaint until a
judgment was returned. Assemblywoman Ohranschall asked if interest was
also accrued on the loss of earning capacity as opposed to simply loss of
wages. Mr, Bradley replied interest would be applied if there was a loss of
earning capacity during the period a victim was awaiting commencement of a
trial.
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Chairman Anderson stated the committee had been focusing on the pain and
suffering elements related to caps so that amendment must have stemmed from
an unintended consequence. Mr. Bradley concurred. Chairman Anderson asked
for clarification that the amendment would not change existing law with regard
to what damages were allowed. Mr. Bradlay agreed,

Chairman Anderson asked Mr. Bradley to continue with the explanation of the
next three sections of A.B. 1. Mr. Bradiey agreed, noting that Section 5 might
entail a more lengthy discussion.

Mr. Bradley related Section 4 contained the definition of noneconomic damages
often referred 1o as the “pain and suffering”™ component of awards, He added
the lawyers and physicians were in agreement on that language.

In Section 5, agreement on a language amendment had been reached. At
Section 5, line 14, add "subsections 2 and 3" where currently only subsection 3
was shown.

Section 5, line 186, should read., “noneconomic damages awarded to each
plaintiff from each defendant.”

Al Section 5, subsection 2, line 20, should read “subsection 1 and 3. After
the numbar 3% it should read. “the noneconomic damages awarded o a
plaintiff from each defendant.”

At Section 5, subsection 2, line 21, after the word "exceed” remove the words,
“the greater of §350,000 or.” Chairman Anderson repeated the naw language
after the word plaintiff in line 20; "from each defendant must not exceed the
amount of money remaining.” Mr. Bradley affirmed that reading. The Chair
asked that the bill drafters make sure the language coincided with proper bill
language. Mr. Bradley noted there appeared to be some concern in the Senate
about the proposed language mutually agreed upon by the attorneys and the
physicians. As part of the amendment, Chairman Raggio directed that if the bill
drafters did not like the suggested language, it only be changed in a way that
reflected the intent of the proposal and all parties would be given an opportunity
to view the final language before it was adopted. Chairman Anderson noted
legisiators tended to rely upon language proposed by the Legisiative Counsel
Bureau (LCB) staff.

fir. Bradley stated the next amendment generated some concern about where it
should be ingarted. It would either become a new section in front of Section 3
or & new section in front of Section 4. He noted placement was not as
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important as the wording of the language. The proposed amendment would
state, “This section is not intendad to limit the responsibility of any defendamt
for the tatal economic damages awarded.”

Further, A.B. 1, Section 5, subsection 3, subparagraph H, line 40, should read,
“A case in which, following return of a verdict by the jury or a finding of
damages in a bench trial.” Also, in subparagraph H, line 42, it should read,
“£350,000 for moneconomic damages is justified.” Delete the words, “under
the" and replace with, “as exceptional.” Mr. Bradley clarified, the complate
santence would read, “A case which, following the return of 8 verdict by the
jury, or a finding of damages in a bench trial, the court determines by clear and
convinging evidence that an award in excess of $350,000, for noneconomic
damages is justified as exceptional circumstances.” He stated that concluded
the agreed upon language changes in Section 5 of A.B. 1.

Chairman Anderson asked that Section 5 be explained to the committes.

Mr. Cotton explained the intent of Section 5 was that, rather than try to
delineate avary conceivable injury that could occur, they identified the very
distinet injuries of brain damage, blindness, and others that werse fairly obvious,
and then allowed that the only time an exception would be involved was in a
case where, by clear and convincing evidence a judge found there were
exceptional circumstances in that particular case in the area of catastrophic
damage occurring from the injury. It did not address the conduct of the doctor
or hospital involved. Mr. Cotton stated the phrasing formed a very restrictive
"catchall” limited to cases with a catastrophic impact.

Assemblywoman Buckley asked if the physicians felt the section provided a
good balance for the state with the overall size of the cap and the exceptions
provided in the bill. Mr. Cotton replied the physicians he rapresented would
prefer to have a fixed, lower cap, but they recognized the concerns through the
opinions of the public and others that their preference might not be fair in all
circumstances. The goal, however, was 1o retain doctors who were practicing
in the state and could be accomplished by protecting doctors’ personal assets
by & policy limit cap in most cases. In addition, the doctors desired the
adoption of meaningful legislation under the current crisizs that would allow
outside insurance companies to bagin writing coverage in tha state and provide
compatition to realign the premium structure in the state. That was a particular
problem within Clark County. The physicians were not initially agreeable to any
exception in the bill, unless insurance representatives perceived the exceptions
as a significant move to show stable levels upon which to base premium
structures. In discussion with others, there was indication that the language
would result in appreciable changes over a period of 3-to-4 years.
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Agsemblywoman Buckley asked if the amended language in A.B, 1, Section 5
was perceived as fair and Mr. Cotton replied affirmatively.

Chairman Anderson asked if the committee could anticipate a 4-to-5 year
waiting period before the insurance actuarial tables would reflect the provisions
addressed by the bill. Mr. Cotton explained there would possibly be some short-
term savings and then there would be a wait for a pattern of cases and awards
to build before there would be any significant movement in INSUrance premiums.
He added that was not an abnormal résult within the insurance industry. He
noted that even if the bill reflected a cap of %5, there would not be an
immediate impact on premiums. The Chair confirmed, even if the cap was
significantly lowered there would be a waiting period of 2 to 3 years to see
what the actuarial tables would show.

Mr. Cotton noted another issue that should be seriously confronted was the fact
there were only about three companies thalt were writing medical malpractice
policias within the state, thus there was no incentive to provide any form of
competition. Chairman Anderson confirmed it was the hope of the physicians
that the insurance market would be broadened by the bill and Mr. Cotton
agreed.

Mr. Bradley suggested the committee spend some time discussing how the
provisions would actually work and Chairman Anderson reguested that he
continue with the explanation of the bill.

Mr. Bradley stated A.B. 1, Section 6, contained the amendment to the doctrine
of joint and several liability. The language was modeled after the Medical
Insurance Comprehensive Reform Act (MICRA) established in California. The
section made any healthoare provider jointly and severally liable for the
economic damages incurred in a case, but only severally llable for the
noneconomic damages. He explained that of the economic daemages awarded
to a claimant, if there was more than one defendant, such as multiple doctors or
a doctor and a hospital, the bill stated irrespective of the percentage of fault of
each defendant, each healthcare provider would be responsible for all of the
economic damages awarded to the claimant. He noted that was the current law
within the state. LUnder the noneconomic damages, the responsibility to pay the
amount of the award was based on the percentage of fault of sach particular
healthcare provider.

Mr. Bradley explained if $100,000 in noneconomic damages was awarded in a
case and one healthcare provider was found 70 percant at fault and the other
was found 30 percemt at fault, the first would pay $70,000 and the sacond
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would pay $30.000.

Assemblyman Marvel asked if the determination of percentages was subjective
or if there was a rule to follow. Mr. Bradiey replied a jury made the
detarmination. Typically all evidence was presented by the attorneys for each
side at trial, and at the conclusion, the judge would meet with all attorneys for
the settling of instructions. In any case heard before a jury, the jury was
provided with jury instructions at the end of the trial. Nevada law provided for
a unmiform set of jury instructions such as: how to elect a foraman of the jury;
how to treat a corporation; and how sympathy, passion, and prejudice were
excluded from decisions; among others, Additionally, the attorneys would
argue about certain jury instructions specific to the case from each side. The
judge would determine the final instructions given to a jury, including
instructions about economic and noneconomic demages. In the attorneys’
closing arguments the economic and noneconomic damages were presented by
each side again. The court also had a sheet containing a series of questions for
the jury, called a verdict form, that contained such gquestions as:

#« Do you find that the care provided by the doctor fell balow the standard
of care of a reasonably prudent physician under the same or similar
circumstances;

# Do you find that the care of the second physician wag below the
standard of care of a similar physician;

= Do you find that the plaintiff was injured by the physician;

What do you find as the amount of the economic damages;
What do wou find as the reasonable value of the physical and mental pain,
suffering, disability, and anguish;

* Break down the amount into past and future damages; and

* Do you feel the plaintiff was partially at fault for his or her own disahility.

The end rasult of the verdict form, if it was done appropriately, would give a
good understanding of the intent of the jury. The final calculations were made
gither by the judge or the jury, depending on where the trial was held. Six out
of aight jurors must agree on those apportionments of fault.

Assemblyman Marvel asked how many of such determinations went to appeal.
Mr. Bradley replied, the vast majority were appealed. however, at the same time
negotiations weare ongoing creating an opportunity to resolve the case before an
appeal went bafora the higher court.

Chairman Anderson recessed the meeting at 11:02 am. The meeting
reconvened at 11:58 a.m.
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MWr. Dean Hardy, representing the Mevada Trial Lawyers’ Association, stated he
was prepared 1o speak generally about the ill, but first ha would like 1o present
& videotape for the committee. He introduced Diane Meyer, an alleged victim of
malpractice, and a speaker on the video.

The video titled, "MedMal Version #2 - 7-28-02," (Exhibit C) portrayed three
pecple affected by alleged medical malpractice. The first case portrayed was of
a gentleman who went to a doctor for a needle biopsy of the chest.
Apparantly, the patient complained that he was having problems breathing and
according to the speaker, who was the wife of the patient, the doctor's
response was that the patient should "suck it up” because they were almost
done. The end result was that the aorta had been punciured several times and
the patient died.

The second case was that of a baby who was born at full term,. The speaker
was the mother of the child and stated she had asked the doctor if she could
have a ceesarean section to which the doctor replied he preferred to induce
labor. The mother stated she was unaware the doctor would not be present the
antire time she wag in labor. The father explained the child was sxpected 10 go
home in the normal manner and all was in readiness. The mother said the baby
was born not breathing, had & seizure, and severe life-long problems had
pocurred.

Ms. Meyer appeared as the third cese in the video stating her husband had
taken her to the emergency room and she was the only patient there at the
time. She stated she was very ill and could not get the attention of anyone to
assist her. After examination, she was diagnosed with a small kidney stone,
given some medication and sent home. Within 1.5 weeks she had lost her legs
and her doctors had considered taking her hands as well,

The wvideo summarized the fact that patients and their families who were
affected by malpractice were affected for the rest of their lives.

Chairman Anderson expressed deep sympathy to Ms. Meyer for what had
happened to her. He stated nearly every member of the committes could
probably relate some incident regarding a family member that had been harmed
at some time. He related a call from his sister-in-law prior to the legislative
gession to remind him of how she had lost her hands and feet as a result of
medical malpractice. Ms. Meyer stated she had wanted to speak before the
committea to stress her viewpoint; victims of malpractice were real people. She
noted thet while her medical and prosthetic needs would always be met,
somewhere along the line victims of malpractice wanted to hear that someéone
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was held responsible for mistakes being made. She opined the term “pain and
suffering” expressed the vast changes made in a life by certain circumstances.

Chairman Anderson stated jt took a great deal of courage 1o appear before a
committes. He added he could only, in a small way, appreciate what the
victims of malpractice dealt with daily.

Mr. Hardy introduced Jim Crockett, who also represented the NTLA. Mr. Hardy
gtated he did not bring witnessas or the videotape to play on the emotions of
the eommittes so that perhaps a trial lawyer could earn a larger fee. He stated
his purpose was that not only did their stories break his heart, but also that
there was an assault on the justice system. He opined the justice system was
being trampled. He explained, when the peoples’ access 10 a trial by jury was
limited it broke his heart. He emphasized the Constitution was not a
technicality. He added, he was a Nevadan first and a trial lawyer second, and if
he thought what he did for a fiving compromised healthcare he would change
his  livalihood. He acknowledged doctors needed to have available and
affordable malpractice insurance and acknowledged the efforts of the Governor
in creating a state insurance company. He stated, to fix the problem one must
understand what created it in the first place.

Mr. Hardy stressed the data collected did nmot support that the civil justice
system was tha sola blame for the demonstrable and significant increase
dactors in southern Nevada were facing in their malpractice insurance rates, He
asked if it was a coincidence that St. Paul, the single largest insurer in southern
Mevada who controlled 60 percent of the market share, and during the
economic downturn of the last quarter of 2001, decided to no longer offer
insurance in Nevada as well as every other state across the union. He stated it
seemed unlikely that a civil justice crisis was created at the same time. He
stressed the committea could not look solely to the civil justice system for a
solution to the situation doctors were facing.

Mr. Hardy informed the committee that on Friday, July 26, 2002, in California,
two of the larger insurers of medical malpractice in that state, asked for double-
digit rate increases. WNorcal asked for a 13 percent rate increase and MIEC
asked for a 10 percent increase. Mr, Hardy concluded the problams facing the
committee were truly complex.

Chairman Anderson expressed his appreciation for the personsl testimonies and
the video provided and explained the commitiee needed to continue their study
of A.B, 1. He was most concerned that the public should have an opportunity
to be heard. He noted that whatever venue created the crisis there was indeed
a crisis in southern Nevada when a trauma center was closed and the public lost
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access (o healthcare when they needed it most, He recognized the physicians
profession was one of compassion and dedication.

Mr. Jim Crockett, Nevada Trial Lawvyers' Association, and a member of the
Mational Board of Trial Advocacy, explaingd he represented private citizens
excluzsivaly and some of his practice was devoted to malpractice issues. He
addressed the committee regarding the constitutionality of any law passed by
the legislature. He noted the same people who comprised the electorate who
chose the legislators were the same people who sat on juries and made
decisions in malpractice insurance cases.

For a law to pass constitutional muster when the ability of 8 person to present
their case bafore a jury was impaired, a court would reviaw tha impairment of
the individual's rights 1o seek [ull redress without any limitations upon the jury’s
ability to consider all relevant issues and the public benefit purported as a result
of that law. The current problem was that there was no credible evidence to
suggest that the civil justice system was the root of the cuwrent evil. He
provided the committee with a booklet entitled, "The Reality about Medical
Malpractice Law” (Exhibit D). He referred to the bar graph on page 2 that
showed the average liability premium for a general surgeon in 2007, In states
without caps on damages the average nationwide premium was $26,144 per
year. For states with caps on damages, the premium was $26,746 per year,
He noted that meant general surgeons paid an average of §850 more for
coverage in those states with a cap on malpractice damages.

Secondly, Mr. Crockett noted Governor Guinn instituted a suit through the State
of Nevada against St. Paul Insurance Company alleging that St. Paul created the
insurance crisis by underpricing itself in the market. The suit alleged the
company did a bad job of underwriting doctors and then, by pulling their
coverage out of the state, caused irreparable harm to the insurance market
within the state. He added there was no question thet the rates doctors wera
paying was gutrageous, but the question was what caused the problem.

The third indicator that the civil justice system was not the culprit was that
Congress empowered the Government Accounting Office to investigate the
insurance industry to see if their accounting practices were at the root of
current problems. He scknowledged there was always room for improvement in
the legal system, but when addressing constitutional issues, he asked the
committes to keep focused narrowly on the Governor's proclamation to addrass
the crisis. Mr. Crockett added the commitiee needed to discover what led to
the closure of the southern Nevada trauma center and he opined broad changes
in tort reform were not needed that encompassed every aspect of the civil
justice systam without legitimate justification,
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Chairman Anderson noted guestions of constitutionality were always of interest
to him. He acknowledged California had responded to a medical malpractice
crisis in its state. He added the cap was subsequently found constitutional
under the U.S. Constitution because it had a legitimate purpose based upon
legislative action and was rationally related to achieve the purpose of that
legislation. He suggested the burning question that would ultimately be placed
before the Nevada Supreme Court, based upon whatever action the Nevada
Legislature took in special session, was: 1) Was there going to be a response
from insurance companies 1o reduce rates. If there was no response to raduce
rates then, 2) Constitutional scholars would say there was a crisis and the
solution did not produce a result and therefore the caps did not have a place.
He asked if that was a fair statement. Mr. Hardy replied testimony had been
heard earlier from Mr. Wadhams, who was currently not present, that suggested
A.B. 1 would have some positive effect on insurance rates for doctors. From
their perspective, the bill would help to stabilize and reduce insurance rates
because there was a cap on the most vague aspect of damages - noneconomic
damages. He added that Mr. Byrd, Chairman and Chiaf Executive Officer of the
state insurance company implemented by the Governor, had testified before the
Senate also suggesting the bill would have a positive effect on insurance rates.
Mr. Hardy stated trial lawyers recognized the political reality of the situation
requiring something to be done. He expressed hope that what was
accomplished during the session would have the desired effect.

Mr. Crockett concluded by stating it was his sincere hope tha legislature was
not driven by concerns expressed through the media. He added the media
should focus their attention on the insurance industry, rather than the civil
justice system, to answer the question of “if" something was done, would the
insurance companies respond with a quantifiable change.

Tha Chair asked if there were guestions for the witnessas relative 1o the
constitutionality of the outcome of current lagislation.

Assemblyman Hettrick stated he appreciated the comments, but the lagislature
was not in session lo assess blame, rather to find a way to lower the cost of
medical malpractice insurance so it would be affordable and allow citizens,
particularly in southern Mevada, access to healthcare. Secondly, it seemed that
if whataver legislation passed did not result in lowering of insurance premiums,
then it would not stand the constitutional test of being effective legislation and
would be ruled against. He added that did not mean legislation should not be
passed. It should be passed and results of the outcome observed. He
acknowladged the crisis was an extremely complex issue, but it appeared
somathing must be dona to lower the cost of insurance or the state would
continue to lose doctors,
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Assemblyman Hettrick explained he could only see two ways to reduce the cost
of insurance. 1) Reduce the number of incidents, and 2} Reduce the cost per
incident. He stressed there was no other way. He asked what the number of
incidents were, acknowledging that human beings would make errors. He asked
how to reduce the incidence of errors. He agreed with Ms. Meyer that she
could not get her legs back, but the issue was, there had to be economical
medical care and access for Nevadans.

Mr. Crockeatt stated he had not used the word “blama” in his testimony. He
added his comments went to a purely constitutional perspective. A court would
look at whether the object of legislation was responsible for the ills that were
being addressed. He stressed legal caps would not address the issue of
frequency of incidents of malpractice. He added caps only addressed severity of
an issue and were necessary for only the most severe injuries. He stated he
had only brought up the insurance industry in addressing constitutionality 10 say
it would be wonderful if the insurance industry could be hald accountable and
commit & specific kind of rate reduction or that they would address rate
reduction based upon the rates prior to the current crisis. Mr. Crockett noted
Mr. Hardy was not a malpractice lawyer and under the current issues of
coincidence, not just September 11th or Wall Street, issues were coming 1o
light, but WorldCom and Enron were all developing in the fall and winter of
2001; yet those issues were only currently coming to light. It was one of the
things that prompted Congress to instruct the Government Accounting Office to
investigate the insurance industry for the accounting practices to see if those
had created the current, national crisis. He added the insurance industry were
the ones who were telling doctors who had never experisnced a medical
malpractice claim and had a history of being an excellent physician, that their
premium would jump from 542,000 per year to §126, 000 per year.

Assemblyman Hettrick acknowledged he had not meant to put the word
"blame” in Mr. Crockett's mouth; in fact, Mr. Hardy had actually used the term,
“sole blame.” He added, in terms of timing, the legisiature had been looking at
tart raform longer than since the advent of September 11th. He noted there
had been multiple bills proposed by multiple persons to address tort reform. He
commented on the double-digit rate increase requests in California. To go 13
percent up from a 542,000 premium was a great deal different than to go from
$42.000 to $126,000. There was & magnitude of change that must be
recognized. The California requests might relate to inflation alone, depending on
when the last rate increases had been allowed. He stressed the legislature was
nat trying to assess blame, but rather to find a way to affordable premiums in
Mevada.
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Chairman Anderson stated malpractice was more than someone making an
arror; it was someona making a mistake that should have bean avoided because
of a healthcare provider doing their job. It was an avoidable mistake caused
through negligence. One of the frustrations dealing with any legislation
invalving tort claims was the demonstrable ability to someone of whether an
event was an identifiable event and whether it could have been avoided. i
that could be proven, it would not be considered an accident. Mr. Hardy stated
he was comfortable with the comments by the Chair and Assemblyman
Hettrick. He was comfortable that the legislative deliberations would produce a
bill that addressed the issue and it was a tough job.

Mr. Crockett stated, with regard to the medical malpractice issue, his purpose in
providing testimony was to identify issues the NTLA had become aware of in
their research as to potential pitfalls. He addrassed the Chair's comments
regarding mistakes and their preventability. In order to establish a recovery
system that would only compensata for mistakes made, it would completely
change the legal system to a “no-fault™ system. If & person had a bad result
because of medical treatment, regardless of the cause, they would be
compensated according to some schedule similar to workman's compensation,
He stated that was not the way the civil justice system worked. He added the
system did not require a doctor to perform at the level of an “A+ " physician,
Under the current system, if a8 doctor had complied with the standard of care
that hiz colleagues might consider a "C-* grade, that was not negligent
regardless of the result. He stated thatl was exactly the argument every defense
attorney made in every malpractice case. Only when other expert doctors in the
same field went to court and testified a certain doctor fell below the minimum
acceptable standard of care, was negligence present.

Assamblyman Marvel stated September 17th was not the turning point for
malpractice insurance premiums. In 1995 he, as primarily a representative of
rural areas, had submitted a bill that was parallel to California’s Medical Injury
Compensation Reform Act (MICRA). He brought the bill because of the need to
attract doctors, especially those specislizing in obstetrics and gynecology
(OB/GYMN), to the rural areas and stated at that time there was not as much of a
Crisis.

Assemblywoman Parnell asked if the committee would be hearing from Mr,
Wadhams and the insurance industry that day. The Chair replied the great
tragedy wasg that an Interim Committee, in front of whom the insurance industry
was to have appeared, had to be postponed due to the call of the Governor to
the 18th Special Legislative Session. He added some membears of the insurance
industry had chosen to appear in the Senate committee currently underway. He
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added there were no représentatives of the insurance industry or the Physician's
Task Force listed on the guest list for either the previous or current day of
hearings in the Assembly. He noted he had falked to Mr. Wadhams bnefly and
would atteampt to have somea of those representatives present befora the aend of
deliberations.

Assaemblywoman Parnell stated perhaps other members of the committee would
feel as she did, that unless the insurance industry presented testimony to the
committes in the near future, she would wish to make a statement for the
record bafore the end of deliberations.

Assemblyman Brown stated, according to the constitutional issue, referring to
the bar graph included in Exhibit D if, in comparing states with and without
damage caps, that the current configuration was somewhat due to the fact that
states with caps had probably gone through somewhat of a crisis. He asked if,
in fact, rates had stabilized after experiencing dramatic increases such as had
recently been seen in Mevada. MWr. Crockett replied the reason the graph
showed 2001 figures was those were supposed to be pre-crisis rates.
Assemblyman Brown suggested the intent of the graph was to say there were
states with caps, but the physicians still paid on average, a highar premium. He
suggested that could be a persuasive argument in terms of the efficacious
nature of tort caps. He asked if those states with caps were experiencing a
radical increase in premiums, thus causing caps to be enacted. He suggested a
state that did not quickly get a handle on premiums, saw premiums shoot past
those of other states., He added perhaps after caps were enacted premiums in
those states leveled off. That might explain why states with caps had a higher
premium, Mr. Crockett replied he did not know if that was an accurate
assumption or not because the chart raflected premiums for the calendar vear
2001, Whatever had taken place in the states prior to that year had a long
history, but in 20071 & comparison of the rates was accurate. Mr. Crockett
stated when President Bush was governor of Texas in 1995, he was successful
in urging passage of medical malpractice tort reform and yet Texas physicians
were closing their practices at the same time as those in southern Mevada., He
opined that was an overt indicator that tort reform had not solved the issue in
Texas.

Chairman Anderson referred to Volume Il of the *Background Information on
Medical Malpractice” (Exhibit E), that contained information on states finding
caps unconstitutional. States with caps on damages had no case law to back it
up, and constitutional guestions were based on statutory case law.

Assemblyman Beers stated in review of Exhibit E, regarding the obstetric and
gynecological rates listed, they were considerably below what the private sector
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was able to find within the last 3 to 4 months. They were also considerably
below what the new, state-owned systemn was able to provide. He noted if the
problem was the mismanagement of insurance companies, tha new, state-
owned insurance company would not have the bad investment history and
would be able to offer rates at least competitive with those listed in Exhibit E.
He asked how the rates were developed within the siate-owned company. M,
Crockett replied he had heard, as a member of the Governor's Task Force and in
talking to the individuals connected with the state program, that when the state
program saw the rates last being charged by the 3t. Paul Company, they knew
those wera oo much, but they felt they could not go too much below that to
work succassfully with the actuarial numbers. He said that also agresd with the
Governor's suit against 5t. Paul that stated as a result of St. Paul's pricing
policies to grab 60 percent of the market, the other insurance companies would
agither lose their customers to S5t. Paul or they would have to drop their prices 1o
hold their market share even though it was not a high enough premium to cover
the inherent risk. S5t. Paul created a vacuum in the market. The Doctors’
Insurance Company had 31 percent of the market prior to St. Paul insuning in
the state. The 5t. Paul introductory move was to buy up The Doctors’
Insurance Company, which had been a successful small business. The Doctor's
Insurance Company market share dropped to 9 percent. He concluded the
media was reporting rate increasaes up 1o 296 percent. In actuality, that figure
represented quotes for coverage and Alice Molasky, MNevada Insurance
Commissionar, was quoted in the Las Vegas Review Journal as saying she was
succassful in negotiating with The Doctors’ Insurance Company to reduce rates
from as high as 296 percent to 50 percent and thea article noted those
percentages were a matter of record with the Insurance Commission. That
article was placed on page 4 of the newspaper, yet on the front page of the
same paper was an article stating 150 doctors were lgaving the state because
their rates were projected to triple. He asked at what point discussions could
get down to actual rates charged and quit dealing with projections.

Assemblyman Brown referred to testimony in favor of amendatory language, tha
added language of “from each defendant” in Section 5, line 16, of A.B. 1. He
asked in what percentage of cases wera a single plaintiff versus those cases
with multiple plaintiffs and the same for cases with a single defendant versus
those with multiple defendants. Mr. Crockett asked for clarification of the
question; was it what percentage of cases involved single defendants versus
multiple defendants. Assemblyman Brown agreed. Mr. Crockett stated he did
not have those percentages. Assemblyman Brown added he would also like the
percentage for single versus multiple plaintiffs. Mr. Crockett stated he did not
have those figures either. Chairman Anderson stated he was not sure, given
the time constraints of the special session, whether it would be possible to
research those figures in time to be useful.
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Mr. Hardy offered to do research on the guestion and at least come up with
some approximate numbers. Assemblyman Brown acknowledged he was only
looking for rough numbers.

Assamblywoman Cegavske provided written testimony for the committee from
Dr. Paul Chao, who needed to leave before his testimony was allowed. The
Chair agreed to enter the written testimony into the record (Exhibit Fl. Dr. Chao
made several points in Ris written testimony:

* Many doctors were leaving the state as a result of the rise in malpractice
Insurance rates. In fact he, himself, would leave if his premium as an
OB/GYM doctor reached 100,000 per year or more.

» He had seen a figure quoted for cost of the special legislative session of
$160,000 and noted his malpractice insurance premium coverage in the
naxt year could reach $130.000,

= An average OB/GYN doctor delivered 240 babies per yaar. Since his
personal malpractice insurance premiums were based on the number of
babies deliverad and mis rate was limited to 125 babies per year he had
accepted no new patients since May 2002, and did not expect to accept
any until at least September 2002,

= He noted the Governor's statement of the previous day that the bill
might provide a cap of $50,000 for doctors performing pro bono work in
trauma centers. He asked that that provision be extended to all doctors
and explained he had three cases the previous weekend when he was on
call as part of his agreement with the hospitals in which he worked.

* He described the fact that none of the three cases had insurance or
prenatal care and had come to emergency to deliver their babies. The
first had a previous caesarian section and he was compelled to perform a
second section without knowing the location of incisions made during
the first surgery. In the second case, the mother had cocaine and
marijuana in her blood system and the baby was delivered having
withdrawal symptoms. The third case was a mother experiencing her
sixth birth. The mother was overweight and the baby appeared large.
The head presanted, but the shoulders were stuck. Dr. Chao eventually
got the shoulders to come through. but the hips then stuck. The baby
was born with a bruise on the nipple where Dr. Chao had had to grasp it
to complete the birth. He explained those were all pro bono cases and
he was responsible for what happenad to those children as a result of
birth for the next 11 years.
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Chairman Anderson explained the procedure for presentation of written
testimony and other materials to the committee. He recessed the committee at
1:17 p.m.

Chairman Anderson reconvensd the committee at 2:45 p.m. and asked Mr.
Bradley to reconfirm the proposed language changes in the bill up to the and of
Section 5 of A.B. 1. Mr. Bradley and the Chair went through the proposed
changes and discovered one discrepancy. Mr. Bradley stated the amended
sentence at Section 5, subsection 3, paragraph H, line 40, should read “A case
in which, following return of a verdict by the jury or a finding of damages in a
bench trial, the court determines, by clear and convincing evidence, admitted at
trial . . ."

Chairman Anderson asked for confirmation that there were no proposed
amendments to A.B. 1, Section 6 and Mr. Bradley agreed., Assemblyman
Hetirick had also requested the addition of Assemblyman Brower's name to the
face of tha bill. Chairman Anderson stood ready for a motion to approve
Sections 1 through 6 of A.B. 1 as amended. Mr. Bradley asked that the
documents provided by the NTLA, including a chart of the leading causas of
Cycle), and the document entitlad, "Bad Business Decisions by Insurers Reap
Havoc on the Insurance Industry” be included in the record as Exhibits G, H, and
| respectively. The Cheir concurred.

Assemblyman Hettrick noted that Rule 4 of the Assembly Medical Malpractice
Issues Committee (Exhibit J) stated that members supporting an amendment or
a legislative measure were expectaed to support final adoption on the Floor of
the Assembly. He asked for clarification that a vote on the first six sections of
the bill, without hearning the remainder of the bill, would not obligate members
to support the total bill at a later time. The Chair stated it was his intent 1o find
agreement on the first six sections of the bill and then, as other sections of the
bill were agreed upon in logical groups, so that the same sections did not need
to be repeatedly referred to. Then a final vote would be taken for the purpose
of making a recommendation of amend and do pass to the floor. The final vote
would be the recorded vote obligating members of the committes.

ASSEMBLYMAN DINI MOVED TO ACCEPT THE ADDITION OF
ASSEMBLYMAN BROWER'S NAME TO THE FACE OF A.B. 1 AND
THE PROPOSED AMENDMENT LANGUAGE IN SECTIONS 1
THROUGH 6 OF THE BILL AS PROPOSED BY MR. COTTON AND
MR. BRADLEY.

ASSEMBLYWOMAN BUCKLEY SECONDED THE MOTION.
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THE MOTION PASSED UNANIMOUSLY .

The Chair asked Mr. Bradley to explain Sections 7 through 9 of AB. 1. Mr,
Bradley stated further in the bill, the Medical Malpractice Screening Panel was
abolished as of October 1, 2002, for all cases in which the plaintiff "opted out”
of the panel. Because those cases would then be moved into district courts,
there was a desire 1o get thosa particular cases heard in an efficient manner.
Under current law, Irom the time a case was filed in district court, the party had
& years until the trial had to begin and Section 7 provided a method to expedite
cases being referred to the courlts from the panel. Mr. Bradley explained that
saction would stop much of the negotiations and stipulations for continuances
that typically occurred in such cases.

Mr. Bradley explained from October 1, 2002, to October 1, 2005, the bill would
allow 3 years to move cases through the litigation process. That tima frame
targated the cases coming from the screening panel and then, after October 1,
2005, all cases of malpractice would have to be heard in a 2-year time frame,
rather than the existing 5-year period. Mr. Bradley stated the intent of Section
7. subparagraph 2, was to preclude someons from dropping a case and then
trying to file a second case against the same defendants. Subsection 3
instructed sach district court to adopt rules 1o expedite malpractice cases. Mr.
Bradley explained Arnzona had a fast-track system that placed very stringent
procedures on attorneys, which made administration of a claim in the court
system more efficient. The intent of subsection 3 directed Mevada to adopt
rules to achieve the same outcomae.

Assemblywoman Pamell stated her only concern was that in previous testimony
a number of people had expressed difficulty in finding an attorney to represent
them, and then experienced a vary long period of time where an attormay might
hold a claimant’'s information before deciding not to take a case. She asked if,
under the bill, the court could take such circumstances into consideration and
grant an exception. Mr. Bradley stated the bill would require that attorneys
made expeditious decisions about whether they would take a case. However,
because the screening panel was going away, @ case would be moved mora
guickly, the case would actually move through the system faster than was
currently happening under the screening panel.

Assemblyman Beers asked if the fast tracking would mean a shortened statute
of limitations. Mr. Bradley stated that would not be affected by Section 7. He
axplained that provision was discussed in Section 11 of A.B. 1. Section 7 dealt
specifically with the time frame between when a case was filed and when it
was completed in the district court sysiem.
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Chairman Anderson asked for clarification that a case under review by the
redical screening panal might take 2 to 3 years to be heard and would be heard
under a much tighter time frame under the bill. Mr. Bradley stated once a client
was in the court system, their day in court would happan within 3 years for the
initial cases and those filed later would be heard within 2 years.

Chairman Anderson asked if Section B provided for expert verification of
evidance. Mr, Bradley stated under current rules with tha scresning panel an
attorney was mandated, subject to dismissal, to provide an affidavit of a
physician. In filings at the district court level a requirement had been made that
a summary affidavit from a physician in the same area of expertise who
reviewed the records and based on that review, affirmed that the case was
meritorious. He noted the NTLA believed there needed to be a deterrent from
cases being filed in order to get a quick settlement. The requirement that an
axpeart in the same or similar circumstance review the records would ensure the
racords would continue to be reviewed by an expert before they wera filed.
Chairman Anderson clarified the section required review of the records by
someona practicing in a similar area of expertise. Mr. Bradley noted the
language stated the expertise must be in a field “substantially similar® and
explained if a case was filed against an obstetrician, the expert for review must
be someona very familiar with the field of obstetrics.

Chairman Anderson asked if it was currently difficult to find such experts and
Mr. Bradley replied specific medical experts had always been difficult to find.
He stressed Section B of A.B. 1 was not intended to mean a doegtor who served
in the same locality as a defendant, but someane perhaps from a different state
wheo practiced in the same field of medicine.

Assamblyman Dini stated he had heard rumors that the dentists ware not happy
about the abolishment of the screening panel. Chairman Anderson had
requested the Executive Director of the State Dental Association to be present
and explained his intent was to complete review of the sections of the bill that
dealt with the screening panel prior 1o that testimany.

Matthew Sharp, Nevada Trial Lawyers' Association, stated A.B. 1, Section 9,
mandated an early settlement conference after a complaint had been filed and
after a defendant had an opportunity to respond. The intent was to provide for
aarly case rasolution to:

= Agsess the liability of the defendant before the judge;
» To provide early resolution to see if a case with merit could be resolved
through a fair settlement; and
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commencemeant of the malpractice. Chairman Anderson anticipated the section
was included to avoid a situation of "ex post facto.” He explained rules could
not be changed one day and made to apply to an event that occurred at an
earlier time. He asked what would happen if & person received treatment from
a physician in mid-September, the law took effect October 1, 2002, and whera
that case would fall if, in January 2003, the person decided the treatment
hafshe received in mid-September caused problems. He asked if it would fall
under the new fast-track system or, if the plaintiff found an attorney, would be
placed under the review of the medical screening panel.

Mr. Sharp replied it was his understanding that such a case would initially be
filed befores the screening panel and then once the law changed, that party
would have the option of “opting out® of the screening panel. Mr. Sharp
stressed that currently a client had 2 years from the point they knew or should
have known they were an alleged victin of malpractice and no more than 4
vears from the date of the malpractice. He explained traditionally there could be
a differance betwesn when an act was committed and when the client
discovered they had been an alleged victim of malpractice. The law had always
recogmized that the statute of limitations did not begin until & parson knaw they
had a cause of action. Currently, if the act of malpractice occurrad in 1998 and
the person did not find out about it for & years they could not bring a cause of
action. In Section 11, subsection 2, the bill would reduce the requirement that
a complaint ba filed no more than 4 years from the date of the malpractice to 3
vaears.

Mr. Sharp moved to Section 12, subsection 2, that was similar to Section B,
That section set forth the type of medical testimony that could be provided in a
courtroom, Section 12, subsection 2, required any expert medical testimony to
be given by a provider of medical care who practiced in an area substantially
similar to the type of practice engaged in by the delendant at the time of the
alleged negligence,

Chairman Anderson asked if Section 12 completed references regarding the
scrasning panael. He asked Mr. Sharp to step away for a few moments to hear
testimony from the Nevada Dental Association regarding the screening panal,

Dr. Maury Astley, Executive Director, Nevada Dental Association, testified that
the main damage done by A.B. 1 was in Section 35, where the medical
screening panel was actually deleted. He expressed appreciation that dentists
had been included in the discussions of the medical malpractice issue although
they wera not currently having the same degree of problems experienced in the
ramainder of the medical community.
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Dr. Astley urged the committee to retain the medical screening panel. He stated
about 150 to 200 cases per yoear went through the medical screening panel and
approximately 7 or 8 of those cases were dental in nature.

Dr. Astley stated the dentists fell the screening panel was working for them in
prevanting frivolous lawsuits and served fo direct people to 8 peer review
committea for dentists. He stated many people went to the peer review
committea first, although they retained the option of being heard before the
medical screaning panel. Further, neither members nor patients had complained
about the process of the medical screening panel. He requested if it was not
feasible for the remainder of the medical community, that the screening panel
be retained for dentists.

Chairman Anderson stated he had been very supportive of adding dentists to
the screening panel. He asked if the screening panel was deleted, whether the
dentists would not still experience the same speedier resolution that it was
hoped the legislation would bring to the medical doctors. If not, the matter
would appear again before the legislature. Dr. Astley stated he was hopeful
that the process would be expedited under the bill for both the patient and the
dentist, although dentists preferrad retention of the screening panel because it
had worked effectively for them.

Assemblyman Beers asked if oral surgeons were affected under the bill
provisions, Dr. Astley replied oral surgeons could hold either a medical or dental
license dependent somewhat on the kind of work they performed. He added
that one insurance company covered most dental practices in the state and that
company did offer coverage to oral surgeons if they weare operating under their
dental license, |f they were operating under their medical license, they generally
wenl 1o a meadical malpractice insurer.

Assemblyman Beers asked if oral surgeons would be included in the bill if they
operated under their medical license. Dr. Astley replied oral surgeons were
covered under the bill in either case.

Assemblywoman Parnell stated she had not been uncomfortable with the
language of the bill deleting the screening panel because doctors had stated it
did take an extremely long time and added to the sxpense of a case o go
bafore the screening panel. She asked for clarification that that was not the
case whera dentists were brought before the screening panel. Dr. Astley replied
affirmatively, although he noted dental cases comprised only a small portion of
the cases heard. He added in the 3 years he had been part of the association,
he had not heard any complaints through the dental association from patients
dealing with the screening panel and the peer review committes,
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Assemblywoman Parnell concluded she would hope the committee could look at
separating the medical and dental entities with regard to the screening panel.
Chairman Anderson stated that would be a point for the committee to consider
and Dr. Astley offered his assistance in working out & solution,

Chairman Anderson asked if anyone else was present who wished to testify on
sections 7 through 11 of A.B. 1.

Assemblyman Dini asked if dentists would fall equally under the provisions of
Section 2 with physicians, regarding settlement conferences. Mr. Sharp stated
dental malpractice would be subject to mandatory settlement conferences.
Assemblyman Dini noted if the screening panel were abolished, the settlement
conferences would still be an additional step for dentists befare a case went 1o
court. Mr. Sharp agreed. noting dentists would also be subject to the fast-track
system.

Agsemblyman Dini asked if the provision of the settlement conferences and the
fast-track system would offset the need for the screening panel. Dr. Astlay
replied it was his understanding that those sections did cover dentists and was
preferable to a long malpractice suit. The dentists’ experiences were less
involved to mowve through the medical screening panel than to go through a
Court process,

Chairman Anderson said the clear choice before the committes was that if the
screaning panal was siminated in its entirety, then the sections dealing with
fast track and settlement hearings would need to clearly apply to dentists as
well as physicians. Mr. Sharp agreed. He noted the historical background of
the screening panel was for medical malpractice and dental malpractice had
been added at a later time. He stated the complete elimination of the screening
panel and replacement with the settlement conferences would provide a quick
and perhaps less costly resolution for dentists.

Chairman Anderson expressed his fegling that all the committes members were
sensitive to the dental issue and whatever the final solution was, it would apply
to them. The bill would not expand the medical professions that would have
access to the screening panel, but at the same time it was not excluding anyone
who currently had access to the panel. Mr. Sharp agreed.

Mr. Sharp returned to explanations of A.B. 1, at Section 12, subsection 2. He
explained subsection 2 dealt with the use of expert medical testimony during
trial with regard to medical malpractice and was similar to a camplaint filing that
required an affidavit from an expert in a substantially similar field. Thera must
alzo be an expert from a substantially similar field when a case went 1o trial.
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Chairman Anderson referred to page 6, line 44, and asked, in light of testimony
from the dental association, if dentists were excluded by the use of the term
"medical expert” on that line. Ms. Lang replied the section was acceptable
becaiuse the definition of a provider of medical care included dentists.

Mr. Sharp related Section 13, subsection 3 of A.B. 1, dealt with periodic
payments. He explained the law was changed so that at the conclusion of a
case the claimant might request periodic payment. He explained when a case
proceeded to trial and economic losses were present, typically future losses, an
economist would be asked to testify as 1o the value of the loss and it would
then be discounted to a present dollar valua. Then the jury would specify an
award of the defined present value of the loss. Under the bill, the claimant
might request a periodic payment and the court, at its discretion, could order
gither pariodic payment in the form of an annuity or by other means, such as &
bond posted by tha defendant, to secure the economic loss. The purpose of the
change was that if a claimant desired periodic payments, it would protect their
ability to recover damages.

Assemblyman Hettrick noted ha had been informed at one point that the doctors
understood Section 13 of the bill was to allow for requests, with discretion of
the court, by either party for periodic payments. He asked for testimony from a
physician that they were satisfied with the current form of the Section 13
language. Chairman Anderson responded, Mr. Cotton, an attorney representing
the physicians, had chosen to be elsewhere for other matters concemning the
proposed legislation.

Assemblyman Beers asked if both houses were hearing the same bill and making
amendmants to it at the same time. Chairman Anderson responded the Senate
was hearing 5.B. 2, and the Assembly was hearing A.B. 1, which had both

begun with the same language.

Saenate Bill 2: Makes various changes related to medical and dantal malpractice.
(BDR 3-13)

Assamblyman Hettrick stated he had received an e-mail message that the
Senate had amended the trauma center section of the bill, which would mean
that section of the bill, which had already been voted on, would have to be
revisited, While both bills had been drafted the same, as testimony and actions
moved forward, both houses were no longer looking at the same bill. He stated
that whila Mr. Sharp was presenting the bill from what hea perceived was
agreed-upon language, it was possible the committee would need to go through
the bill again with testimony from the doctors indicating agreement. Chairman
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Anderson opined that each house was given an exact bill to introduce so that
each house could proceed with what they felt was necessary to improve the
bill, including a major element of medical emror reporting that the Assembly feli
was needed. He stated the other option would be the exercisa of the legislative
power of subpoena, but that would likely delay the process even further. His
intent was to go forward with the testimony of Mr, Sharp rather than use the
power of subpoena.

Assemblyman Hettrick stated he did not disagree with the Chair regarding
review of the Assembly bill, however, he was concerned that without someone
representing the physicians present to concur with the testimony being
presonted, the committee might need to re-haar certain portions of the bill again
to assure accord on certain issues.

Assemblyman Dini agreed with the intent of the Chair to hear the Assembly
version of the bill and amend it as necessary and move it to the Floor of the
Assembly. Then the two bills could begin to be compared and worked toward
an accord. The Chair stated it was his desire to provide a forum for everyona
who wished to speak on tha bill 1o have an opportunity to do so and ensure the
basic quastions Assembly membears might have on tha bill were addressed. He
axplainged Mr. Sharp had been part of 2 meeting the previous evening with Mr.,
Bradley and Mr. Cotton to come to agresment on amendatory language.
Chairman Anderson asked security staff to contact their counterpart in the
Senate to ask one of the attorneys for the physicians to attend the Assembly
Cammittea on Malpractice Issues and express their views. The Chair recessed
the committee at 3:46 p.m.

Chairman Anderson reconvenesd the committee at 4:04 p.m, and stated that
some members of the committee had raised concerns regarding the agreed
language for Sections 1 through 13 of A.B. 1 was perhaps, not the intent of
caertain interest groups when the legislation was drafted. He thanked Mr. Sharp
for taking the committee through Sections 7 through 13 of the bill. He stated
the committee was not trying to foreshadow what might be suggested, but
rather, the axisting language in front of the committea.

Mr. Gus Flangas, an attorney representing the Physicians’ Task Force,
introduced himself for the record. The Chair explained there wers no sugpgested
language changes in Sections 7, 8, 9, 10, and 11 of the bill. Mr. Flangas
replied the Section 7 language was agreed upon with the exception of the fact
that there were currently 250 cases before the medical screening panel and
they were concerned that 250 cases would be dumped directly into the court
system all at one time. It had been suggested in the Senate to stagger the
movement of cases by allowing cases filed in a given month to be moved in a
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specific month. He gave the example of cases filed with the screening panel in
May of 2002 would be moved to the district court system in June and so forth.
He added it was not a substantive change of language in the statutes, but
simply to aid the court system in handling the influx of cases from the screening
panel.

Chairman Anderson stated he had been somewhat concerned about the issue of
“ax post facto” and asked it a person had a case already on file, whether that
person would have a reasonable expectation that their case would be heard
before the medical screening panel. Mr. Flangas replied it was his
understanding that a claimant would have that right, however; the claimant
would also have a rnight 1o "opt out™ of the screening panel under the provisions
of the bill. Chairman Anderson confirmed a claimant could move to the new
fast-track courl system or choose to have the case remain in the medical
screening panel. Mr. Flangas agreed. The Chair restated the concemn of the
Physicians’ Task Force that the court calendar might be inundated from cases
moving from the screening panel. Mr. Flangas agreed and noted allowing a
staggered entry of cases into the court system could alleviate the concern.

Mr. Bradley testified if a claimant were 1o file a claim in the next 4 months with
the screening panel and then “opt out™ to the court system he was not sure
how the situation would be handled. He asked if the claimant would not be
allowed 1o file a case with the screening panel or would the court refuse to
handle the case for a while. Chairman Anderson posed his sarlier question of
Mr. Sharp concerning a claimant who visited his/her physician in a non-
emergency on September 20, 2002, and received treatment. As a result of that
treatment the claimant had some adverse reaction leading to other
complications and to a determination of having had a misdiagnosis. Since the
treatment itselfl had teken place before the effective date of the statute what
would the claimant’s options then become. He stated testimony led him to
believe the claimant would have dual options of either being heard under the
medical screening panel or had the choice of moving into the new system of a
court hearing. He asked if that was correct.

Mr. Bradley stated if a claimant sought treatment in Septeamber 2002, and did
not realize an injury had occurred until after the effective date of the statute,
and since the cause of action accrued before the effective date of the statute, it
was their understanding tha claimant could file his/har casa with the court, but
be heard according to the provisions of law in effact prior 1o October 2002,

Thae Chair asked if a claimant had already filed a case, but the pansl had yet to
meet on the case and the Dctober deadline passed, where the cazse would go.
Mr. Bradley replied the claimant had the option to “opt out” if a case was filed
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between the current date and October 2002, The claimant would be required to
file with the screening panel and then the claimant would be required to make a
daecision to “opt out” or go forward with the case before the screening panel. A
decision to "opt out” would require the case to be filed in district court and be
subject to the fast-track rules, all under the law as it existed currently. If the
claimant opted to remain in the screening panel through completion of the casae,
the claimant would then have 30 days to file an appeal of the screening panel
decision, If necessary, with the district court and still proceed under the pre-
Cetober 2002 law.

Mr. Bradley stressed the guestion of accrual of an incident was vary important
because of the concemn with the bill addressing certain retroactivity. He stated
his belief that the intent from all sides was not to infringe upon that
retroactivity. He added, Mr. Flangas’ testimony concerned if a claimant filed
between the current time period and the effective date of the statute, there was
a proposal to introduce the pending cases in a staggered system to the courts.
That would cause some delay in the fast-track system because of the 250
currently pending cases. He stated he was not aware of the intent of the
physicians on that issue.

Mr. Flangas stated language was presently being drawn up to address the
staggered case option and when that language was finalized he would like to
presant it to the Assembly committee for consideration.

Chairman Anderson specified A.B. 1 was introduced so that while the Senate
was proceeding at its own rate on their bill, 5.B. 2, through a Committee of the
Whole, the Assembly Committee on Medical Malpractice Issues was dealing
with any proposed amendments to the Assembly version of the bill. Therefore,
it was important that legal staff be made familiar with any kind of bill draft
language that might be suggested. He asked if there was currently agreed-upon
amandment language addressing the issue of staggering the cases entering the
court system. Mr. Flangas replied he was not the person drafting the languags,
and that othars were writing the draft at the present time.

Assemblyman Oceguera stated he had discussed Saction 13 of A.B. 1 with Mr.
Sharp during the recess and he would like to relate that discussion to the
commitiee, Chairman Anderson asked him to wait wntil Assemblyman
Hettrick's earlier concerns with Sactions 7 through 11 were addrassed.

Assemblyman Hettrick restated his concern that the committee should receive
assurance that both the NTLA and the physiclians agreed to the language of

Sections 7 through 11 of A.B. 1. According to Mr. Flangas’ testimony there
was indeed a change in Section 7 that was forthcoming. He asked if thera was
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agreement by all the parties to Sections B, 9, and 11. Section 10 was simply a
technical adjustment issue. Mr. Flangas stated the interested parties were
jointly discussing amendatory language for Section 7 and a draft would be made
svailable as soon as possibla,

bir. Bradley stated the idea of staggering entrance of the 250 current
malpractice cases into the district court system had been broached and seemed
o have some mernt and discussions were baginning from that paint.

Mr. Bradley stated he did have one small amendment to Section 8 that had
already been mutually agreed to by all parties. At Section 9, page 4, line 38,
the bill discussed those who were mandated to attend a settlement conference.
The bill mandated the representative of the physician’s or dentist’s insurer and
their respective attorneys. Language should include “physician’s. hospital's, or
dentist's.” He explained, if a case involved hospital or dental care those entities
also needed representation at any settlement hearing.

Chairman Anderson asked the committee if there were any questions regarding
Section 12 of the bill and hearing none, asked Mr. Bradley to continue with an
explanation of A.B. 1 beginning with Section 13.

Mr. Bradley stated there were no changes proposed to Section 13. Tha Chair
noted Section 13 allowed payments to be made to claimants sither in a lump
sum or through periodic payments. If periodic payments were authorized they
were required to be paid through an annuity or by other means of a defendant
pasting an adequate bond. He asked if that was fairly close to current
procedures and Mr. Bradley confirmed that it was.

Assemblyman Beers stated it was his understanding that the periodic payments
would be allowed by either a request of the plaintff or the defendant and that
the physicians had agreed to that intent, He asked if there had been a change.
Mr. Bradley stated that had been coarrect in initial discussions, but the language
had been changed 1o only pertain to the cleimant. Assemblyman Beers asked if
the physicians had agreed to the change. Mr. Bradley stated they had agreed.
Mr. Flangas also concurred on the language.

Assemblyman Brown asked if there were currently jurisdictions where either the
plaintiff or defendant could make that reguest of the court. Mr. Flangas stated
he would have to research the answer to that question. He added the state of
California provided for periodic payments, but he was unsure whether that was
at the reguest of the defendant, the plaintiff, or whether periodic payments
ware mandatory. Assemblyman Brown said he would await the answer.
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Assemblyman Beers stated presumably if a claimant elected to receive their
seftlement as a lump sum and lived longer than the actuarial tablas, the claimant
would sctuslly lose money. If a claimant selected to take the settlement as &
periodic payment and lived for a shorter period than the ameortization of the
actuarial tables, he asked if they would lose that way as well. Mr. Bradley
replied if the settlement was taken in a lump sum and invested there might not
be a loss.

Assamblyman Beers rebutted with his assumption that actual lump sum
settlements were discounted for life expectancy. Mr. Bradiey replied when a
settlement was projecied over time it was discounted to present value and a
lump sum awarded, That money, If invested, would grow over time so if the
claimant should die before the projected age, the properly invested funds would
continue to grow for the heirs.

Azzamblyman Beers asked if a claimant elected a periodic payment instead and
then expired, whether the settlement would continue to be paid to the heirs.
Mr. Bradley replied guaranteed payments allowed continuation of the paymeants.

Chairman Anderson referred Assemblyman Brown to Veluma 2 of the
background material submitted to the committee on July 23, 2002 (Exhibit K),
for an amendment to his earlier gquestion. He noled behind the National
Conference of State Legislature tab on page 128, it listed the mandatory
periodic payments required in various states. He noted the document contained
a breakdown of mandatory, discretionary, and main disbursements.

Mr. Bradley stressed Section 13 of tha bill was not really discussed between the
parties when the bill was being put together. It was a section Governor Guinn
had requested and felt very strongly about,

Assemblyman Brown asked how attorney’s fees were paid in a malpractice
settlement. Mr. Bradley responded the attorney could elect to have thaeir feas
paid before the remainder of a settlement was used to purchase an annuity.
Assemblymen Brown asked what happened in a bonded situation, Mr. Bradiey
noted in that case, attorney fees would be addressed as they were currently
being done - based on the contingency fee contract - would be paid, and tha
plaintiff would receive the remainder of the award through a bond.

Mr. Bradley stated Section 14 of A.B. 1, contained a requirement that in odd
numbered years for information to be provided from the clerks of the courts to
the court administrator and ultimataly to the director of the Legislative Counsel
Bureau on the aggregate information compiled on such cases. Chairman
Anderson confirmed the infermation would be reported as an aggregate number.
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Chairman Anderson acknowledged there were some concerns about the
reporting requirements and Mr. Bradley agreed.

Mr. Bradley explained Section 15 was a section that the Governor regarded
emphatically, It required that district court judges receive appropriate
mandatory training in the area of medical malpractice litigation, There had besn
no disagreement on the language.

Assemblyman John Carpenter, Assembly District 33, testified regarding
concerns related to Section 15 of the bill. The Chair asked that his testimony
be recorded varbatim.

I have some concerns in regard to the mandatory training for
district court judges. In the rural areas, in some of the districts
there is only one judge and in many of the rural districts there
wera only two. | do not know whether all the judges would go
to training or whether there was a medical malpractice trial only
once every 2 or 3 years. It could work a burden on the judges if
thay had not been to the training and they would have to bring
another judge in who had the training or it want to the situation
whera hopefully a trial was held before the judge that the person
voted for and electad.

| don't know how this could get changed. | guess | could see
the reasoning where there was a family court judge exparienced
in that; or whether there would be a circuit rider judge to go
around the rural areas to handle such cases,

Chairman Anderson stated he believed the current practice was for new judges
to go through a level of training. He requested Ms. Lang to explain further.

Risa Lang, Principal Deputy Legislative Counsel, explained Section 15 required
the Supramea Court, by rule, 1o mandate appropriate training so the language
would allow the Supreme Court 10 make any adjustments nacessary for the rural
judges. The bill did not actually dictate what training had to be provided or how
many hours or how often training was mandated. |t only told the Supreme
Court that the legislature wanted some type of training for judges hearing
medical malpractice cases.

Assemblyman Carpenter stated:

The bill stated thers was a rule for mandatory appropriate
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training for each district judge whose actions involved medical
malpractice. | don't know how much would be involved, If it
was a couple days or samething, that would be no problam, but
il it was a lengthy training situation, it might present some
problems in tha rural area, Hopefully the bill would give the court
discretion to have the training so that it worked in all areas.

Chairman Anderson ackmowledged the problem in rural areas and suggested
there was an equally large problem in Clark County, where there were 16 judges
or more and where the majority of such cases were filed. They would need 1o
be prepared to handle the cases. He felt the Supreme Court would consider the
spacific circumstances involved in its court rule.

Mr. Bradley explained Section 16 of A.B. 1. He noted many years previous thae
trial lawvyears had sponsored a bill that was passed and was called, “The Lawyer
Pays.” That bill provided if a lawyer engaged in a vexatious or frivolous filing or
defense of such an action, the court could find the lawyer for either side
personally responsible for fees and costs of trial. A.B. 1 strengthened the law
o change “that the court may sanction”™ to “the court shall sanction.” He noted
all parties agreed on the language.

Chairman Anderson confirmed the intent of the section was to mandate the
finding against attorneys and stressed mandatory language was a big issue with
certain judges.

Mr. Bradley requested that Sections 18, 19, 20, and 21 be briefed together.
The Chair asked for clarification of whether Mr. Bradley was suggesting the
committee lake a vole on those sections. Mr. Bradley replied he would like to
cover the explanation of the sections together because they were brief and
there were no proposed changes to the language. The Chair concurred after a
poll of the commitiee.

Mr. Bradley apologized, stating thera was one small change in Section 18. He
explained Section 18 was a new requirement for physicians and dentists
licensad pursuant to NRS Chapter 630 forbidding practice of their profession
without liability insurance limits of $1 million per person. At page 10, line 25,
the word “person” should be changed to “occurrence.” Line 26 read “per
occurrence.” The word "occurrence” would be deleted and replaced by the
words “in the aggregate.” Mr. Bradley explained both of those changes
mimickad language used in a professional liability palicy.

Mr. Bradley said the same changes would need to be made in Section 25, lines
40 and 41, and also in Section 27, lines 47 and 48,
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Assemblyman Beers posed a question regarding Sections 18 and 25. He noted
in Section 1, page 2, line 14, the bill talked about professionals licensed under
Chapters 630, 631, or 633 of NRS., Section 18 talked about those licensed
under MRS Chapter 630. Section 25 talked about those licensed under NRS
Chaptaer 631 and asked if Section 27 needed to be changed as well. Mr.
Eradley explained the changes only made the same requirements for doctors,
dentists, and osteopaths, Assemblyman Beers confirmed that the same
changes were needed at Section 27, lines 47 and 48. Mr. Bradley agreed.

Mr. Bradley stated Section 19 contained the reporting requirements where the
Mevada State Board of Medical Examiners shall be reporting information
regarding disciplinary actions against physicians. A report would be made in
each odd-numbered vear 1o the Legislative Counsel Buregau. The language
would increase confidentiality of information about individual claims. He opined
the concern could be worked out very easily. He added, he did not feel it was
ever the intent to prevent access to the Nevada State Board of Medical
Examiners information 1o learn about a particular physician's claims history as
was made available under current practices.

Chairman Anderson asked if Section 19 was the area in which Assemblywoman
Koivisio had concerns. He suggested the commitiee continue its review of
Section 19 before amendments were proposed.

Mr. Bradlay testified that Section 20 of A.B. 1 required holders of a license to
practice medicine to submit a list of all actions filed or claims submitted to
arbitration or mediation for malpractice or negligence ageinst them during the
past 2 years.

The Chair called witnesses to the table who had concerns regarding Section 19
of the bill.

Mr. Edward Goodrich, representing himself, provided his background to the
commitiee. He was neither a doctor nor a lawyer. He explained he was the
son of @ general surgeon and although there were many superb doctors in the
world: as he was growing up he heard about lawyers and malpractice suils
every day at the dinner table and the pain it caused physicians. He also heard
and witnessad how the medical community converged and protected each other
when threatened with litigation.

Mr. Goodrich testified that as an adult he personally experienced a malpractice
situation, He went fo a hospital with chest pains., His electrocardiogram was
normal. A blood enzyme test was not run and his doctor diagnosed indigestion
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and sent him home. He explained he was sick for 3 or 4 days. Later, at his
annual physical, his doctor told him he had had a major heart attack.
Subsequent examination revealed that he was approximately 50 percent
disabled because of his heart. He also had an aneurysm (ballooning of the laft
ventricle) and if that burst he would die within a few minutes.

Mr. Goodrich explained he chose not to file 8 malpractice suit because he was
comfortable in the knowladge that, should ha file a suit, he would not
necessarily get the care he needed in the future. He would be refused
treatmant,

Mr. Goodrich said that in his reveiw of A.B. 1 and hearing committee members
express their desire to get to the heart of the crisis, he suggested the heart of
the crisis was not necessarily establishment of limits on noneconomic damages.
He noted the bill required a finding by a jury that a case represented “real”
malpractice. He added that meant a doctor made an error, either by their action
or their lack of action, and left someone grievously disabled in some manner far
the rest of their lives. Mr. Goodrich opined the medical community, in an effort
to protect their own, let such errors go unpunished, leaving it for a jury to
determine punishment and discipline.

To appropriately consider noneconomic limits the legislature needed to get to
the root of the problem. It was his opinion that medical peer review boards did
not have encugh authority, incentive, or power to effectively police poorly
performing doctors. He suggested all other problems under consideration by the
legislature branched from that root issue. He asked the commities 1o consider
the establishment of, or changing the licensing board into, 8 medical pear
review board that had real authority to suspend or deny any doctor the practice
of medicine while they were under investigation, the subpoena power to obtain
records from other cases, and give the board tha incentive to effectively police
the profession, much as Congress had made heads of companias responsible for
their actions recently. He stated peer review boards were basically a governing
and quality assurance authority. He added, if the legislature could establish
effective policing of the profession, then a balance would be struck between the
competling interests in terms of noneconomic damages. He concluded, if there
were less “bad” doctors in the profession, then there would be lass pressure for
lawsuits and noneconomic limits.

Chairman Anderson acknowledged Mr. Goodrich’'s position and stated he was
looking forward to some of the potential whistleblower protections and medical

reporting questions Assemblywoman HKoiviste had sponsored in prévious
legislative sessions and had hoped would move across to the current bill.
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Chairman Anderson asked Mr. Bradley to confirm Section 21 contained deletion
language and Mr. Bradlay agreed.

Mr. Bradley testified Section 22 of A.B. 1 contained reporting reguirements for
the insurers of malpractice and that of physicians to report actions filed and
claims submitted to arbitration or mediation within 30 days after the disposition
of the action or claim. He noted current law established no time frame. The
section ensured that before information was forgotten or became stale, it was
forwarded 1o the appropriate collecting agency.

Chairman Anderson noted the section also established a penalty against an
insurer who falled to submit the required report. Mr. Bradley agreed. Mr.
Flangas was in accord.

Mr. Bradley explained Section 23 would speed up the reporting to the Nevada
State Board of Medical Examiners for a medical facility or school who became
aware of a person who had become engaged in conduct that would entail a
disciplinary action. He added current law established no time frame and the bill
would require & time limit for reporting of 30 days from the time a person
became aware of such actions.

Mr. Bradley stated Section 23, subsection 2, established the same requirement
when a physician’s privileges had been changed in some way. Failure to raport
would result in a $10,000 fine. Subsection 4 would maintain the confidentiality
regarding any disciplinary action taken unless it was released by order of a
subpoena, The Chair noted it also mandated the 45 day time limit that the
court clerk had to report to the medical board. Mr. Bradley stated the section
required a written report to the office of the court administrator, Mr. Bradiey
reminded the committee, better information had been obtained from the court
clerks in recent history and the bill provision simply ensured the information
would be kept in a safe place wheare it was easily accessed.

The Chair asked if Section 24 removed the medical screening panel. Mr,
Bradley replied Section 24 did not delete the panel; it only deleted certain
language arising from the screening panel. He added removal of the panel was
further on in the bill. The Chair confirmed Section 24 was not a substantive
change, but a technical change relative to the screaning panal. Mr. Bradley
agreed,

Mr. Bradley informed the committee that Sections 25, 26, and 27 of A.B. 1 had
already been discussed, Chairman Anderson noted Section 25 required dentists
to carry malpractice insurance in the amounts of $1 million and %3 million and
asked if dentists were currently required to carry those amounts. Mr. Flangas
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replied dentists were currently required to carry those amounts. Thae Chair
asked if the provisions would cause the dentists to increase their coverage. Mr.
Bradley replied agreement on the section was present when testimony was
given before the Senate, but at the present time there was not agreéeement on
the language of Section 25 in A.B. 1. Mr. Flangas noted there was currently
not an agreament on Sections 18, 25, and 27, which all addressed the limits of
malpractice coverage required.

Chairman Anderson asked Mr. Bradley to explain the nature of the disagreement
over the language of the three sections. Mr. Bradley replied the physicians
believed they should not ba mandated to carry malpractice insurance. ©Mr,
Flangas agreed.

Chairman Anderson asked for clarfication of the matter as it was handled under
currant law, Mr. Bradley replied that current law did not mandate the carrying
of malpractice insurance. Those sections of the bill contained information
submitted by the Governor and agreed upon in the Senate hearing of their bill.
He added he had recently been notified that agreament no longer existed.

Assemblyman Dini asked what percentage of physicians did not carry
malpractice insurance. Mr. Flangas stated he did not currently have that
statistic. Mr. Bradley stated, based on his experience, the issue was not so
much the percentage, but the inequity that those not covered worked upon the
physicians who did carry coverage. When two doctors ware involved in thea
negligent care of a patient and one carried malpractice insurance and the other
did not because the “bad” physician did not have coverage, the financial burden
fell on the good physician. He added, the logic behind the agreement in the
Senate was that the provision would actually help protect “good” physicians.

Assemblyman Dini asked how a doctor could afford not to carry malpractice
insurancea if he had any cases and “how many 'dummy’ corporations a doctor
had to set up to avoid their responsibility.” WMr. Flangas replied, with all due
respect, he did not believe doctors were setting up “dummy” corporations to
avoid their obligations as a physician; in fact, it would run contrary to the law,
becauss a corporation could not be established to avoid possible malpractice.
He added most doctors, if not all, did carry malpractice insurance and carried
limits as high as they could afford. He explained the current disagreement from
the physicians was they did not want to be mandated by law to carry such
policies because of the present state of the insurance system. Setting of a
minimum figure for insurance policies, with the present state of malpractice
premiums, could cause dectors who had a claim against them 1o possibly not be
able 1o afford $1 million and %3 million coverage.
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Mr. Bradley added that when a physician applied for privileges at any of the
hospitals he was aware of, the hospital privilege reguirements included =2
provision that the physician maintain medical malpractice insurance in the
amounts referenced in the bill.

Assemblyman Dini noted any physicians in the rural areas of the state, in his
axperience, who did not carry malpractice coverage, were those who did not
stay around very long. Mr, Bradley agreed and added it was unfortunate that
those doctors were the ones who hurt the good doctors.,

Chairman Anderson asked if it was true that the three trauma centers in the
state required their doctors to carry insurance as a part of their privileages. Mr.
Bradley agreed. The Chair noted not all the doctors waorking in trauma centers
were medical doctors; some were osteopathic physicians. Mr. Bradley replied
all the physicians who worked in a trauma center typically had privileges, and if
privileges were granted they were required to maintain insurance coverage. The
Chair concluded the number of physicians who did not carry malpractice
insurance would be a very small percentage.

Chairman Anderson asked if there was concern stemming from the nsing cost
of malpractice insurance, in which some physicians would be caught without
availability of an insurance carrier for a window of time. Mr. Flangas replied the
issue was not the availability of an insurance provider; rather it was the amount
of insurance specified. The Chair asked if the §1 million requirement was the
issue and Mr. Flangas agreed.

Mr. Bradley continued his explanation of Section 28 of A.B. 1. which contained
a raporting requirement from the Nevada State Board of Medical Examiners to
the Governor and the director of the Legislative Counsel Bureau. It reguired
reports of disciplinary actions taken against osteopaths. He asdded, all the
sections dealing with reporting language were intended to ensure the
requirements were the same for osteopaths and medical physicians. He noted
Sections 28, 29, 30, and 31 repeated the earlier sections for physicians and
included the sama fines.

Chairman Anderson noted Assemblyman Manendo had been out of the room
and had concerns regarding Sections 25 and 27. He informed Assemblyman
Manando tha language in those sections had suggested amendments to agree
with the language changas in Section 18 of the bill.

Assemblyman Manendo asked for clarification in Sections 25 and 27; that the
language was changed to, “per occurrence.” Mr. Bradley replied the language
was changed to “per occurrence” and “in the aggregate” respectively.
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Mr. Bradley noted while he was testifying before the committes on the reporting
requirements, the representatives of the Nevada State Board of Medical
Examiners weare testifying in the Senate on some procedural issues that needed
to be addressed regarding reporting requirements.

Mr. Bradley testified that Section 32 addressed potential grounds for disciplinary
action by expanding the list to include failure to comply with the reporting
requirgments.

Section 33 cleaned up the language from Section 29 dealing with insurers
reporting settlements to the Nevada State Board of Examiners.

Chairman Anderson noted the executive director and the genaral counsel of the
Nevada State Board of Madical Examiners had just arrived.

Mr. Larry Leslie, Executive Director, Nevada State Board of Meadical Examiners,
introduced Mr. Richard LeGarza, General Counsel for the board, and Dr. Paul
Stewart, Secretary-Traasurer of the board.

The Chair axplained the committes was reviewing Sections 29, 30, and 31 of
A.B. 1 that established some medical reporting requirements over which il was
thought thers were some concerns by the physicians.

Mr. Leslie testified the board had no problems with any of the reporting
provisions and, in fact, wera in favor of the reporting provisions, The Chair said
it had been his understanding perhaps some additional language was needed in
those sections to ensure the board was getting the information necessary in a
timely fashion. Mr. Leslie replied the only recommendation made in the Senate
had been to allow the courts to report the filing of medical malpractice issues to
the board immediately instead of the 30 days specified in the bills. He reported
there appeared to be no appetite for that change in the Senate and the board
felt the other reporting requirements actually strengthened the position of the
board regarding discipline of physicians.

Mr. Richard LeGarza, General Counsel, MNevada State Board of Madical
Examiners, testified regarding Section 23 of A.B. 1. He noted subsection 3,
paragraph E, required the court to report a physician who was found liable for
malpractice or negligence to the board within 45 days. Chairman Anderson
confirmed he was referring to page 13, lines 6 and 7. Mr. LeGarza agreed and
noted the suggestion made in the Senate related to their understanding of the
intent of the reporting requirements was to provide information to the Nevada
State Board of Medical Examiners as soon as possible. He noted the court
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reporting requirement was to occur after a judgment had been rendered and
there had been a finding and specified that time frame would already occur
approximately 4 vears after the actual occurrence of malpractice or negligence.
The board’s suggestion to the Senate had been to require the courts to report to
the board within 45 days of the filing of a case for causative action. A similar
requirement was already in place for the insurers and the physicians. The Chair
noted tha draft amendment might address those issues.

Mr. Leslie reported the board had some input they wished to supply for Section
18 of the bill and the Chair responded that section had already been reviewed,
but it might be revisited.

Mr. Sharp, representing the NTLA, explained Section 34 of A.B. 1 simply
extended the reporting requirements to osteopaths. He added the requiremant
addressed the insurance companies. The Chair confirmed that section mirrored
current law and Mr. Sharp replied it simply added osteopaths to existing
reguireameants.

Mr. Sharp stated Section 35 repsaled the medical screening pansl, Chairman
Anderson confirmed that was the section that actually removed the screening
panel and provisions were made relative to the stepped-in requirements earlier in
the bill. Mr. Sharp agreed.

Mr. Sharp said Section 36 specified Sections 1 through 6 of the act appliad 1o a
cause of action arising after October 1, 2002.

Section 38 specified the election process regarding plantiffs “opting in or out”
of the panel. The Chair noted the final section specified the bill would become
affective October 1, 2002, and Mr. Sharp agreed.

Chairman Anderson recessed the committee at 5:25 p.m. and reconvenad at
§:52 p.m. He announced he wanted to afford the same opportunities to any
members of the Assembly that had been afforded to Assemblyman Carpenter 1o
place their comments regarding the bill on record.

Assemblywoman Sharron Angle, Assembly District 29, testified concerning tort
reform. She expressed her support of tort reform for physicians and added she
had heard from the public that tort reform was neaded in other areas as well.
She stated some of those who had approached her included scuba diving
instructors, operators of businesses such as Port of Subs, and contractors in the
building industry.
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She expressed her hope that A.B. 1 would be just the beginning of real reform
n Mevada litigation. Chairman Anderson agreed that we all lived in a litigious
society. He added “carpe diem”™ or the theory of “let the buyer beware,”™ was
slways one of the issues when dealing with tort.

Chairman Anderson stressed when people dealt with a doctor, it was usually
from a position of great trust and everyone expected “A + " care because of that
trust. While doctors might only need to perform at a "C+" lavel in the legal
arena, the patients who placed their lives in the hands of doctors expected the
vary best.

—armoaz e

articles and requested permission 1o read a few guotes from the exhibit. The
Chair stated as a part of the exhibit they would become a part of the record.

Chairman Anderson supplied a proposed amendment to A.B. 1 (Exhibit L) and
introduced Assemblywoman Kolvisto as the sponsor of the amendment. He
explained she had chaired the Assembly Health and Human Services Committee
in the Seventy-First Legislative Session. He asked her to brief the committee on
the proposed amendment.

Assemblywoman Ellen Koivisto, Assembly District 14, explained the proposed
amendment was modeled after the medical errars reporting system that had
become eaffective in March 2002, in Pennsylvania. Testimony before the
present committee had indicated a nead for 8 medical arrors reporting system.
The Bureau of Licensure and Certification was unable to assess whether a
medical error problem existed in Mevada because they had no data. No agency
or system in the state identified and tracked medical errors or adverse events.

Azsemblywoman Koivisto stated in September 2000, the National Summit on
Medical Errors and Patient Safety, along with testimony from the consumer
perspective indicated the healthcare system was uncoordinated, confusing, and
potentially dangerous. One consumer recommendation from the summit was to
examing how consumaers were informed of a responsibility to report medical
errors and whether regulsting agencies even understood their own
responsibilities. It also defined the ethical responsibility and accountability of
hospitals to patients whao were victims of medical errors.

She continued, it was stated and emphasized in the Institute of Medicine Report
that most medical errors were system errors, not attributed to individual
negligence or misconduct. It suggested the key to reducing errors was to focus
on systems of delivering care and not blame individuals. System improvemants
could reduce error rates. Research from the Agency for Healthcare Research
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and Cuality documented the rate of healthcare emmors was far higher than the
error rate in other industries.

Assemblywoman Koivisto testified errors occurred due to poor system design
and organizational factors similar to any other industry. Healthcare workers
were placed in systems and settings where ermors were bound to happan.
Systems were designed to achieve a particular set of goals that inadvertently
produced a certain level ol errors. She explained healthcare workers were
sometimes axpected to work Z4-hour shifts to ensure patients were cared for
and received a continuity of care,

She stated the awareness of the problem of medical errors and any subseguent
solutions must be improved not only among physicians, nurses, pharmacists,
dentists, and other healthcare providers but also among patients, policy makers,
and many other stakeholders of the healthcare community, She suggested a
cultural change needed to take place to allow the stakeholders to talk about
errors and recognize that errors were mostly a part of faulty systems and
system designs, not individual failures,

Aszsemblywoman Koivisto stressed the public expected and had a right to
information that would demonstrate the healthcare delivery system was as safe
as possible. Data and information was needed in support of efforts to lsam
why errors occurred and what changes would help to prevent them. Both
needs could only be met through the development of an effective data collection
system.

Assamblywoman Koivisto explained portions of the amendment, (Exhibit L)
beginning at page 9. She stated it provided any report or information was made
available only in an aggregate format and would not identify a specific parson or
medical facility. Any report, recommendation, or other information was not
admissible in evidence during any administrative or legal proceeding.

Section 41, Page 12 specified no person was subject to any criminal penalty or
civil lability for liable, slander, or any similar cause of action in tort, if they,
without malice, reported an incident or serious event. She added, the language
of the remainder of the reporting requirements followed that provision.

Assamblywoman Koivisto stated people who reporied incidents, or
whistleblowers, were protected against retaliation in subsection 2, page 14. A

person whao reported an incident and was retaliated against also had the right to
report the retaliation.
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She suggested the commitlee would hear the protections were unnBCessary
because facilities already reported to the Joint Commission on Accreditation of
Healthcare Organizations [(JCAHO). She acknowledged that was true, because
facilities that provided Medicare and Medicaid services had to be accredited
under JCAHO. However, JCAHO had a voluntary form of self-regulation for
which hospitals paid a fee. The reporting system required in the proposed
amendment to A.B. 1 would be a mandatory reparting system.

She asked the committee to consider that sinca 1995, JCAHO had reviewed
reports of 1,745 sentinel events from nearly 5,000 hospitals accredited by
them. In comparison, the Mew York mandatory system received more than
21,000 reports in year 2000 alone. Assemblywoman Koivisto said mandatory
systams were intended to assist states in fulfilling their legal responsibilities for
facility licensure and oversight. The public looked to government to ensure the
healthcare system took necessary steps to assure care safety. She suggested
stales had already vielded considerable oversight by accepting JCAHO
accreditation surveys as full or partial compliance with state licensure
requiremanis. She added, reporting provided states an important window into
hospital patiant safety activities and system weaknesses they might not
otherwise have.

Assemblywoman Koivisto stressed medical arror reporting should not be, and in
the amendment, was not, a punitive system. She added the purpose of medical
error reporting was to find where problems existed in the system and fix them
g0 errors did not recccur. Reporting was a patient safety issus.

Chairman Anderson reiterated his desire to allow opportunity for anyone with a
desire 10 do 80, to appear before the commities.

He noted the Legislative Counsel Bureau, Legal Division, had provided the
committee with copies of "A Breakdown of Medical Error Provisions® (Exhibit
M).

Assemblywoman Buckley told the committee that when the Governor and the
Majority Leaders from the Senate and the Assembly were creating the template
for the legislature to consider, their discussions included the fact that the
prevention of medical errors was an important component of any piece of
legislation that might be passed. Everyone had agreed the Pannsylvania model
af error reporting, in his or her opinion, was the best model to follow. She
added a few hospitals had indicated concerns with the whole system of medical
error reporting and that they would like certain aspects changed. Leadership
had agreed to try to work with the representatives to somewhat modify the
raquirements. Everyone felt if medical errors were pravented malpractice
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insurance pramiums would be greatly reduced.

Chairman Anderson concurred that in the interest of public safety, medical errar
reporting and prevention were clearly important. He noted Assemblywoman
Koivisto had indicated representatives of the MNevada Nurses' Association had
testimony in support of the amendment regarding whistleblower provisions they
wanted to place on the recaord.

Ms. Lisa Black, representing the MNevada Murses® Association, presented what
her arganization felt were key points of the protections. She stated it was
imperative for some type of medical error reporting system in Nevada to identify
system failures that contributed 1o medical errors in the care environment. The
Mevada Murses” Association wholeheartedly supported the bill as written.

Ms. Black stated one concern was that whatever reporting system was
established, it must provide protections for those who reported medical errors.,
She explained that as much as whistleblowers were perhaps not politically
correct if healthcare workers who reported arrors did not have protection, errors

protections for those who did report errors.

In terms of follow up, one important point in the bill was that through the
central repository created, emplovees who reported errors would be ensured
protection. It could be said that retaliatory action was not allowed, but the bill
would provide a mechanism to determinea if retaliatory action had taken place. It
would also help determine if healthcare workers were being sanctioned in terms
of licansure because they had reported an error.  Also, and most importantly,
follow up would determina if the healthcare worker who reported an aerror had
seen any remediation to reduce that error.

She noted there had bean some discussions on whether there would actually be
a central repository or whether the agency reported to would tall under anothar
existing agency or board. The association felt strongly that the unit created
should be a complately separate entity from any already in existence.

Chairman Anderson stated, in terms of supporting the record, if Ms. Black had
wiritten testimony it should be submitted very soon. He directed the secretary
to leave the record open for the written testimony of Ms. Black, which was
submitted later in the day as Exhibit N,

Ms. Carin Ralls, Operators’ Union 3 and a registered nurse, expressed the
union's support of the amendment to A.B. 1. Medical errors did need to be
reported without the fear of retaliation. Nurses would not have to consider their
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livelihood before making a report.

Mr. Bill Welch, President and Chief Executive Officer, Nevada Hospital
Association, testified the association had not had an opportunity to completely
review 1the amendment. They hopad to find some collaborative language that
would address the issues raised by Assemblywoman Koivisto, as well as those
of the hospital community.

Mr. Welch expressed concern regarding:

« Compromising the confidentiality process within a haspital setting;

= Potential compromise of the peer review process which hampered the
hospital’s ability from a risk management standpoint;

# The proposal was duplicative of tha current voluntary and mandatory
reporting processes: and

s« The proposal was extremely costly, not only for the healthcare
community and organizations, but for state agencies that would be
tasked with additional oversight authority.

Mr. Welch related testimony had indicated the reporting requirements were
important in the reduction of medical error occurrences; however, in
testimony in interim commitiees, studies from & number of states with
mandatory medical efror reporting were presented. He had asked questions
and conducted research to attempt to determine what medical error
mandatory reporting systems had done to reduce the occurrence of medical
arror incidents. He had not found any study indicating mandatory reporting
measurably reduced the occurrence of medical errors.

Mr. Walch stated that finding led to a discussion of cost versus benefit. He
said the committes should recognize that the requirements would produce a
costly process that would be borne by all entities, including the patients. He
questioned the ultimate value of the requirements. Hospitals were very
concerned about the quality of care and the safety of patients in their
facilities. Testimony in prior legislative sessions and during interim studies
had addressed the concern.

Mr. Welch offered to provide his written testimony and a summary of
testimony that had been presented over the previous & maonths on the
mandatory medical eror reporting issue. He stated the overall testimony
demonstrated the voluntary reporting processes already in place in hospitals
were intended to attempt assurance of safe, quality patient care. He offered
to provide copies of the forms used, the policies and procedures, the studies
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developed, and tha plans for correction developed from the process. He
acknowledged time would not likely permit legislators to do a tharough review
of the material, but expressed the hope it could be scanned before final
decisions ware made. The documents were later provided as Exhibit 0.

Mr. Welch stated as testimony was presented to the interim subcommittee,
the subcommittee reached the conclusion that mandatory reports did not
demaonstrate a measurable value for Nevada. However, understanding that
issues and concerns had continued to be raised, he stated the association
had, over the past 24 hours, tried to gather representatives from the entire
hospital community 1o develop language they could work with. Discussions
had led to almost agreed-upon language, however, the bill and amendment
presented to the committee was far more extensive than the association had
been led to believe s0 he was not prepared at the present to provide any
specific amendments. The format they had used was different than that
which had been presented to the committea.

Mr. Welch explained that those involved in the discussion group had not been
aware of certain components presented to the committea, He stressad their
group would continue to work on an accord document to find a reasonable
middie ground. He assured the commities the Nevada Hospital Association
was agually, if not more, concernasd about safe, guality care bacause thay
would ultimately be the ones held responsible if that care was not presant.

Chairman Anderson exprassed his appreciation of the hard work Mr. Welch
and those he represanted, including the rural areas, were doing to review the
reporting and medical error questions. He concurred with Assemblywoman
Buckley's comments on the proposed amendment before the commities. He
noted he had heard earlier testimony on the question in another committee,
he had similar concerns, and had been approached by several individuals who
guestioned whether the Nevada State Board of Medical Examiners and the
reporting requirements waere sufficient 1o guarantes patients quality care.

Mr. Welch replied the members of his group were working on proposed
language and would continue ta do so0 and return with their proposals for the
committes. Chairman Anderson acknowledged the Chair would leave the
record open for Mr. Welch to submit materials to be included in the record up
through 10 a.m. the following morning. Documents were submitted on the
maorning of July 31, 2002, and included in the record as Exhibit P.

The Chair opened the hearing for committee questions of Assemblywoman
Koivisto,
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Assemblyman Hettrick asked how long the Pennsylvania model of reporting
had bean in effect. Assemblywoman Koivisto replied the Pennsylvania bill
was passed in March 2002,

Assemblyman Hettrick referred to the amendment (Exhibit L), page 3, Section
30, subsection 3, which stated, “The administrator shall prescribe . . ." He
asked who the administrator was employed by. He asked if it was the
administrator of the repository, the administrator of the Nevada Board of
Medical Examiners, the Health Patient Safety Office, or to whom the section
referred. Assemblywoman Koivisto replied it was her understanding the
administrator would probably be the administrator of the repository.

Assemblyman Hettrick stated the question was not a major point until he read
Exhibit L., Section 32, subsection 4, page 5, where it stated., “The
administrator determines necessary . . " Section 3 stated, “The repository
shall . . ." and ha asked how the administrator was detarmined to be qualified
io require certain reporiing.

Azzemblywoman Koivisto stated the amendment required the administrator of
the Health Division, Department of Human Resourcas (DHR), to prescribe the
method of notification. Assemblyman Hettrick said he presumed that meant
the administrator worked for the Health Division, DHR. He asked if the
amendmeant would depend on regulation to assure the administrator was
gualified to perform some of the required duties such as determining
necessary or advisable provisions of additional services. The amendmeant
stated the repository "shall” conduct an evaluation of the recommendations.
He noted the amendment did not identify whom in the repository would be
responsible for conducting an evaluation of the recommendations. The Chair
siated that portion of the amendment was cross-referenced te Section 35 of
ALB. 1, which dealt with those specifications.

Assemblywoman Buckley explained, as had been stated by Assemblywoman
Kaivisto, the LCE Legal Division had designed the amendment to be similar to
the Pennsylvania legislation. The intent was for the administrator of the
Health Division, DHR, to establish the guidelines and contract out duties, She
noted the “Medical Error Provision Summary”™ (Exhibit M), Section 32, page 2,
raquired the Health Division, DHR, 1o contract with impartial persons,
probably using a regulation process and possibly a request for proposal (RFP)
to ensure that the body was independent and possessed the propar
qualifications to conduct the determinations.

Assemblywoman Buckley further explained, the intent was rather than creata
a whole new state bureaucracy, the requirements would be contracted out.
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she noted & companson of the Pennsylvania statutes used the term
“authority” because that term was heavily used In the East. The term
“repository” was used more often in Nevada statutes.

Assemblyman Hettrick agreed the process would likely be established through
regulation and reiterated that in Section 38, subsection 2, page 9, of the
amandment to A.B. 1, it stated, “The administrator, by regulation, shall
prescribe the contents of a patient safety plan.” The draft did not address
what qualifications would be required of the administrator.

Agsemblyman Hettrick stated he had some concern for the definition of the
term, “incident,” and he would like to see that tightenad up 1o be clearer than
stating, ® . . . cause the patient to suffer an unanticipated njury.,” The
current language seemed to require the reporting of even very minor events.
His concerm was that the terminology was so broad a person could be
accused of not reporting an incident. Also, some of the reporting under the
current language would be so meaningless that it would simply make “"busy
work.” He stressed the amendment had some potential, but it needed to be
tightened up as much as possible,

Chairman Anderson remarked he had heard discussions of the amendatory
language previously, and the idea that made the most sense to him was that
workplace safety needed to become a standard without being a threat; thus,
a reporting reguirement that was not threatening to the reporter was
absolutely essential. Also, the “near misses” of those things that were
medically harmful were in the same category and increased the possibility for
the elimination of some of the medical errars that happened.

The Chair stressed if a system only required reporting of those incidents that
ware serious, the process moved from being proactive to reactive. He
suggested the most beneficial effect of the amendment was that it was &
proactive piece of legislation for public safety.

Chairman Anderson called the physicians in the audience 1o the witness table.
Dr. Curtis Brown, Physician, testified he was a third generation Nevadan and
was board certified in Emergency Medicine and worked at Washoe Regional
Medical Center. He related that testimony throughout the day had indicated
the crisis was pnmarily in sputhern Nevada and from his viewpoint that was
not the case.

Dr. Brown testified Washos Regional Medical Center would see approximately
70,000 patiants through their Emergency Dapartment in 2002. When he first
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started, approximately 11 years previous, the department saw about 55,000
patients.

Dr. Brown stated the malpractice insurance pramium for his group of doctors
increasad 130 percent in the current year. The previous vyear's policy
included a zero deductible provision and to keep the group’s rate within 130
percent of the previcus vear's premium they had to accept a %125,000
deductible. He explained his group had a very good insurance rating with no
catastrophic cases in the $8 to $10 million range. He noted his group
included 14 full-time equivalent physicians. He concluded his testimony
stating the things happening in Las Vegas were happening in Reno as wall,

Assemblyman Beers asked when Dr. Brown's group had found out about the
130 percent increase in their malpractice premium. Dr. Brown explained the
group had belonged to the 5t. Paul Insurance Company and when they no
longer insured within Meéevada, the group started looking for new coverage,
knowing their premiums would likely be higher. He stated there were not
many companies to choose from and the options for his group were either to
move gut of state, or find someone 1o insure them.

Assemblyman Beers asked in what time period the group had known about
the increase in their premiuoms. DOr. Brown replied the group had changed
insurance companies in March 2002,

Dr. Paul Stumpf, a General Surgeon, testified he had practiced in Reno for the
past B years and was both board certified by the American Board of Surgery
and by the American College of Surgeons. He concurred with Dr. Brown that
& problem existed in northern Mevada, as well as southern Nevada,

Dr. Stumpf stated in 2001 his malpractice insurance premium was §21,000
per year for $2 million/$5 million policy. As of 2002, the carrier, Interstate
Insurance Company, & smaller company, informed his group they were also
leaving the stata in the early spring. The group had to locate another carrier
in @ short period of time and their current malpractice insurance premium was
$57,000 for each partner in the group - a rate increase of 150 percent. The
new policy only carried 51 millionf$3 million limits with a $50,000 deductible.
Far his 10-member group the total premium was over 5375000 per year, not
including each physician‘s need to hold $50,000 for the deductible to cover
them in case a suit was brought against them.

Assemblywoman Parnell asked Dr. Stumpf if his group had received a quote

at that point in time from the Mevada medical liability group that had just been
created. Dr. Stumpf replied the group had researched the new agency and
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felt there was some question about how it would be put into effect: and with
issues about the risk pool being generated they elected not to access that
option. Additionally, because there were several pending malpractice claims
within the group, they had to beg for a company to insure them. Eventually,
through the urging of their insuranca agent, thewr insurance company had
agreed to the new rate.

Assemblywoman Parnell asked again whether Dr. Stumpf’s group had ewver
requested a quote from the state liability group and Dr. Stumpf replied they
had not,

The Chair expressed appreciation for the witnesses who spent the entire day
in the audience of the committee and acknowledged their time came at a
great sacrifice. Also, he appreciated the profession they served and their
dedication 1o their patienis.

Assemblywoman Buckley stated legislators had been studying the relationship
between some of the increased rates from new insurers against claims
history, once the 5t. Paul Company had ceased coverage in Nevada. She
asked if either of the witnesses had malpractice claims against them
personally that might have caused the new premium gquotes to skyrocket. Dr.
Stumpf replied he had no claims against him personally, but because he
balonged to a 10-member group who covered each other's patients they
raeceived thair rate based on the entire group.

Assemblywoman Buckley asked if his reply meant there were other claims
against other members in the group. Dr. Stumpf replied there were pending
claims, but no settlements had been made,

Or. Brown stated the claims factor had not affected the rates of his group,
because they had no outstanding large claims against them at the time, nor
had they had any large judgments against them in the past. The rate
raflected simply what they were able to find in the market available in the
state. He added, when his group was shopping for their naw policy and the
group could not go forward without medical malpractice insurance coverage,
the state had not finalized its program. Additionally, they would not have
been able to practice within the hospital facility without malpractice coverage.

Assemblywoman Buckley ascertained whether Dr. Brown had any judgments
against him personally. Or. Brown emphasized he had never had a judgment

placed against him. He explained the insurer had not looked at that issue;
rathar, the overall history of the group, which had been very, vary good.
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Dr. Stumpf emphasized sven other surgical groups in the Reno area, who
wera not with an insurance company that pulled out of the state, had been
quoted 10 to 15 percent increasas in their malpractice premiums across the
board. He noted some of the groups did not have a pending renewal date
until in the late fall and were unsure what would happen with their pramiums.

Assemblywoman Buckley related when the crisis first began looming in
southern Nevada and several of doctors had issued statements they would be
closing practices in the state, she had gone to the Nevada State Board of
Medical Examiners and looked up their records, only to find they ware some
of the physicians with the most claims against them. She had been curious
whether rates went up based on claims histery but acknowledged there were
numarous doctors with spotless records who also experienced wvery high
increasas in their premium rates.

The Chair recognized Mr. John Yacenda, who had served as Chairman of the
Subcommities to Study a Reporting System for Nevada.

Mr. Yacenda testified his remarks would be based on his capacity as the
chairman of the subcommittes. He alluded to earlier testimony and stated his
subcommittes had found that no research supported a reduction in medical
errors as @ result of mandatory or voluntary reporting requirements. Mr.,
Yacenda commented the subcommittee also found that the hospitals and
JCAHO facilities went to extreme afforts and concentration on patient safety.
With that said, there were a number of items in A.B. 1 that were very
consistent with the research and finding of the subcommitties.

Mr. Yacenda stated the subcommittee had issued a recommendation wvery
similar to the proposal for a repository.

+ ‘Whistleblower protections in the bill were very consistent with
testimony before the subcommittes;

« The aggregata data reports ware very consistent;

s The confidentiality of reported information = very consistent; and
Contracting out the repository for collection and analysis of data with a
party outside the state agency - also consistent with subcommittea
recommandations.

Mr. Yacenda explained there were several of issues based on the subcommittea
hearings and considerations that raised issues with tha bill. The definition of an

incident to be reported was found by the subcommittee to be very difficult. The
amendment language really referred to near misses and those were very difficult
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to qualify or define. He provided an example that @ near miss might be a patiant
on 5 milligrams of Coumadin a day and was given 10 milligrams one day, but
given the proper dosage the next day. That patient would be congiderad a near
miss but the incident would probably never create a problem. Therefore, that
language in the amendment would probably need to be narrowed.

The other concermn related to the process to be followed when
recommendations, created by a contractor about medical practice, would be
reported to the repository for subsequent review and then the repository would
advance the review to the administrator of the Health Division, DHR, after they
conducted a study of the incident. He explained the whole issue was not that it
was a bad process, but it would require highly skilled medical professionals at
each review along the way., He stressed decisions were being made about
medical practice and what would happen in a clinical setting.

Mr. Yacenda said that concluded his testimony regarding the proposed
amandment to A.B. 1.

Assemblywoman Leslie referred to Mr. Yacenda's example of & patient on
Coumadin and noted that particular drug, at that particular time, might not have
placed the patient in jeopardy at the time. The problem was that differing
amounts of a medication were being given because of something such as a
nurse not being able to read a doctor’s handwriting. The incident might indicate
something worthy of a review and asked Mr. Yacenda to comment. Mr.
Yacenda responded, in fact, through the technological and system changes
more and more hospitals were using, those kinds of mistakes were easy o
prevent. He asked why would they need to rediscover existing technology.
Assemblywoman Leslie rebutted the peint and said the legisiature wanted to
ensuré thosa technologies were being discovered and sddressed and there was
currantly no such mechanism in place.

Chairman Anderson informed the committee that Mr. Anthony, Senior Research
Analyst, provided information relative to the definition of “administrator.” In
MRS 439,005 administrator was defined and the qualifications of administrator
were further defined in NRS 439.090, He commented the bill drafters had
clearly anticipated the question that arose as a result of the proposed
ameandmeant.

Assemblywoman Buckley raised a point for the LCB Research and Legal
Divisions to review concerning A.B. 1. The Chair agreed.

Assemblywoman Buckley referred to A.B. 1, page 13, line B, that stated, "The
board shall keep information received pursuant to this section confidential.”
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She was unclear whether the statement was referring to information the clerk of
the court was required to report in paragraph 3, because that information was
already public record and therefore should not be made confidential. She
stressed it would not be the intent 1o keep public records confidential. The
Chair specified Assemblywoman Buckley was referring to Section 23,
subsection 4, page 13, of the bill. He confirmed that section referred back to
paragraph E in the bill and stated that was the question to be posed to the legal
staff.

Assemblywoman Cegavske asked for clarification on the specific portion of the
bill under question. The Chair stated page 13, line 7, required the courts to
submit information within 45 days to the board. He asked Assemblywoman
Buckley to clarify her question for staff. She restated her question that Section
23, subsection 4 of A.B. 1 stated, "The board shall keep information received
pursuant to this section confidential unless a court of competent jurisdiction
issues a subpoena compelling the release of such information.” She believed the
section was not intended to make any information not currently confidential to
become so. She stressed the intent of the legislation was not to add secrecy,
but instead be more open with information.

Ms. Lang explained the provision was stated in both Sections 23 and 30 of the
bill. Section 30, page 15, was identical applying to osteopathic physicians.
She stated it would be simple to amend the language to clarify the sections did
not apply to any information that was otherwise available to the public.

Assemblywoman Buckley clarified, if the change was made, would it make any
information confidential that was currently open to the public, besides the court
recards. Ms. Lang replied sha did not think it would.

Mr. Robert Byrd, Chairman, Medical Liability Association of Nevada, explained
that the quasi-state organization was providing medical malpractice insurance to
Mevada physicians. His background included 23 years as a chief executive
officer and president of Nevada Medical Liability Insurance Company. His
responsibilities included final decision making for approximately 1,100
malpractice cases of any size and policy limits cases,

Chairman Anderson asked Mr. Byrd to address his position on A.B. 1 for the
record:

| was asked July 29, 2002, by Governor Guinn to visit with tha
attarnays and physiclans to answer a simple guestion, Was the

bill meaningful tort reform? After it was described 1o ma, my
reaction was that it was meaningful tort reform. By that, | mean
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after a period of time, and after it is tested, | expect insurers to
come back into the market. | expact tha prices to come down;
to what extent | have no way of predicting. | do expect
reductions in prices and an increase in competition.

Speaker Parkins stated, given the testimony the committes had received from
Mr. Byrd, notwithstanding any of the remainder of the work the committea had
done, and given the activities in the building at present, those comments might
be the most important words heard recently.

Speaker Perking asked Mr. Byrd, whose credentials were not in guestion, if he
was confident in the statements he had just made. He asked if Mr. Byrd was
confident that, after a testing process of elements of the bill, that the
malpractice insurance market would stabilize, rates would be reduced and
competition would increase,

Mr. Byrd emphasized he felt quite confident in those outcomes.

| have heard remarks today that many representatives of the
insurance industry, including actuaries, chiefl executive officers,
and marketing representatives, have said this bill was not werth
very much. | would represent that there were probably not
many of those individuals who had spemt much time in the
claims anvironment or in the claim management system. T thay
did, they would find that this bill provided a much more level
playing field. it provides predictability and it provides structure.
It is not perfect and it could be made a lot stronger, but overall,
it is a very significant change and a quantum leap from where
wa arg. That is very important.

Speaker Perkins noted a person in almost any industry could have different
opinions of a particular issue. He asked if Mr. Byrd felt there were others in his
industry that would concur with his opinion.

Mr. Byrd replied, if he were abla to discuss the bill with them, they would be
convinced the bill represented very meaningful tort reform.

Speaker Perkins had been discouraged esarlier in the day, as he had heard a
number of people in the halls talking about the bill and stating that Governor
Guinn's bill would not accomplish the things Mr. Byrd had stated would likely
occur. That seemed to create a firestorm among some of the medical
community in Las Vegas. If Mr. Byrd's tastimony could be imparted io those
people to give them some comfort, it would ba a major advance in the
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legisiative process.

Speaker Perkins stressed, he had not wanted to come to the legislature and
process a bill that was not going to accomplish the goals stated by Mr. Byrd
and his comments were extraordinarily important to the Speaker.

Assemblywoman Parnell asked how many physicians in Nevada had taken
advantage of Mr. Byrd's quasi-state insurance program since its inception in
approximately April 2002, Mr. Byrd replied as of July 26, 2002, there had been
229 physicians covered represanting approximately $5 million in premiums.

Mr. Jim Wadhams appeared on behalf of the American Insurance Association,
which he explained was a trade association of property and casualtly insurance
companies, most of which were companies of the stature of Fireman’s Fund and
Harttord. Those companies did not typically write malpractice insurance. He
explained he had been asked to become part of the legisiative process by the
Governor, the Plaintifi’s Bar, the Defense Bar, and the physicians, because it
was difficult to find local people who could compile ar attempt coordination of
information, particularly since the St. Paul Insurance Company pulled out of the
state.

Mr. Wadhams said the insurance companies testified in March 2002, at a
hearing convened by the Governor, that they were not interested im doing
business in Clark County. They had lost money and the market there had
become unprofitable.

He assumed lack of predictability was what the committee was attempting to
address to provide some satisfaction to physicians. He guoted soma physicians
a5 saying they saw a light at the end of the tunnel. In that light, it was his
opinion that perception would be in the eye of the beholder.

Mr. Wadhams stated in his first review of the bill, it was his opinion the bill
represented a significant and a positive step in the process. He stressad ha was
not an actuary, but simply a coordinator of information and attempting to obtain
the information from carriers who were otherwise uninterasted in the issue. He
had obtained information after he had been pressed in his Senate testimony
about the tort caps in Section 6, regarding how much premium rates would be
reduced as a result of the cap.

Mr. Wadhams stated an actuary for one of the insurance companies indicated
he felt the exceptions in the cap section of the bill mitigated any positive impact

of the caps. He stressaed it was only one person’s view and did not change his
own overall opinion that the bill represantad a positiva step.
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Mr. Wadhams stressed that local companies controlled by lecal physicians had a
commitment to understand the legal process, the courts, and the lawyers, and
that seemed to be the primary prescription for success. Mr. Byrd's comments
had to be accorded some deference because of his personal experience in the
Mevada marketplace; and with no disrespect to the national and regional
companies Mevada possessed a very small marketplace for them. Credibility had
to rest with those who had conducted their business within the state for some
period of time and Mr. Byrd fell in that category.

In conclusion, while there were issues within tha bill, it was a positive step and

it would represent a change. Wheather that was sufficient to please the
physicians, he would have to defer to them.

Chairman Anderson explained cne of the concerns of the committee in earlier
testimony dealt with the reality that benefits from the legislation would not be
seen immediately. Although it would not be seen in the near future, passage of
the legislation would send a clear signal that Mevada consisted of a predictable
market for physicians. Mr. Wadhams concurred.

Chairman Anderson asked Mr. Wadhams, from his experience in the insurance
industry, what would represent a reasonable time period before possible
movements in rates would be seen. Mr. Byrd replied that several factors wera
involved. It depended on the date the legislation became effective and how
much time existed for current pending claims to be filed. He suggested there
might be a large influx of claims trying to beat the effective date of the law.
Once the industry was working within the parameters of the bill, after 3 years
they should have a good idea as to the impact of the legislation. The Chair
noted that was consistent with earlier statements,

Azzemblywoman Buckley said she had heard a comment attributed to an
actuary discussing whether or not the cap in the consensus bill brought by the
Governor would lower premiums. In the course of the Medical Malpractice
Interim Subcommittee, they heard time and time again that tort reform should
not be passed with the expectation of lowering insurance premiums. American
Insurance Association executives were quoted as saying the industry never
promised tort reform would achieve specific premium savings. Instead, the
interim committes was told tort reform would lead 10 @ more stable environment
in the future and perhaps future premium increases would not be as high. Thay
testified they could not promise premium savings, and in fact, in some states
that did not have caps the premiums were higher than in states with caps and
there were many factors that could contribute to high premiums. She asked if
that was a fair summary of the interim testimony.
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Mr. Byrd responded that was exactly what the insurance industry had been
saying. He represented to the commitiee there was one principal reason they
had taken that posture. The companies had been under tremendous pressure to
somehow predict, with a certain degree of reliability, how much premiums
would go down if a specific type of legislation were passed. They truly were
not able to make that prediction until thay saw how the legislation affected the
market. He could not criticize the current position of the insurance companias.

Chairman Anderson asked if there was anyone alse in the audience that had any
further new information or statements they felt must be placed in tha record.
Thera being none, he moved back to committee discussion of the bill, noting
they had already taken a vote to add @ name 1o the sponsors of A.B. 1, and
approved Sections 1 through 6. He reiterated the proposed amendments to tha
bill from that point:

= Section 9, page 4, line 38 add after the word “physicians” comma (,)
hospitals, or dentists;

« Saction 18, page 10, line 25, “Not less than %1 million per,” drop the
word "person” and substitute the word "occurrance”;

« Section 18, page 10, line 28, “Not less than %3 million per,” drop the
words “per occurrence” and replace with, “in the aggregata”;

« Section 25, page 13, lines 40 and 41, change identically to those in
Saction 18;

» Section 27, page 13, lines 47 and 48, change identically to those in
Sections 18 and 25; and

# The amendment (Exhibit L} as submitted by Assemblywoman Koivisto
that renumbered Sections 18 through 39 as Sections 53 through 75 and
added a new section following Section 17. The amendment would not
disturb Sections 18, 25, and 27.

The Chair asked staff for concurrence and expressed his conmcern that the
amendment not conflict with Sections 18, 25, and 27 in terms of language and
amounts. He clarified those sections would simply be moved to occur later in
the bill. Ms. Lang agreed.

The Chair stood ready to entertain a motion adopting the Koivisto amendment
and then to take an overall motion to bind the members of the commitiee to
their voie upon the floor.

ASSEMBLYWOMAN OHRENSCHALL MOVED TO AMEND A.B. 1
AS WAS EXPLAINED BY THE CHAIR.
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Chairman Anderson reiterated the amendments and clarified for staff the motion
would not consider Assemblywornan Buckley's clarifying language regarding
public records.

Assemblywoman Parnell asked for clarification regarding the rules of the
commities. She asked if she voled affirmatively in the two motions 1o come
before the committes, it would mean she would be bound to vote affirmatively
on the floor to get the bill to a conferance committee or moved to the Senate.
She stated that would not necessarily guarantee how she would vote when
presented with the final piece of legislation.

The Chair responded an affirmative vote for the amendment on the floor was
nat in any way binding on the legislator's vote on the Floor of the Assembly. A
motion made to amend and do pass the bill from committee would be
considerad a binding vote on the Floor of the Assembly.

Azsemblywoman Pamell clanfied the affirmative vole on the second motion
would be a binding vote only in regard to sending the bill 10 the conference
committea or to the Senate. The Chair confirmed an affirmative vote would not
bind a future vote in a conference committes.

Assemblyman Hettrick expressed concem that the minority membership and
perhaps some of the majority members would ba more comfortable if they could
vote 1o move the bill to the floor and then have the ability to see the reprinted
amendatory language before a further binding vote. Chairman Anderson stated
it was an assumption of the committea he typically chaired, that bill draft
language would clarify the language of Nevada law and if it did not express the
intent when the reprint was viewed, gquestions were to be brought forward.
Tha short answer to Assemblyman Hettrick's question was "absolutely.” The
intent was to move the bill to the bill drafters so they could work on the formal
language that would become a part of the bill reprint. He asked if Speakar
Perkins agread with that synopsis. Speaker Perkins concurred.

ASSEMBLYWOMAN BUCKLEY SECONDED THE OHRENSCHALL
MOTION.

THE MOTION PASSED UNANIMOUSLY .

The Chair stood ready to accept a motion 1o amend and do pass A.B. 1.

EEdEdEEEE
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ASSEMBLYWOMAN KOIWVISTO MOVED TO AMEND AND DO
PASS A.B. 1 SUBJECT TO THE CONSISTENCY OF THE REPRINT
LANGUAGE.

ASSEMBLYWOMAN LESLIE SECONDED THE MOTION.

Assemblyman Beers expressed encouragement from the testimony of insurance
representatives who stated that the proposed legislation would in fact reduce
premiums. He stated his ultimate decision would be based upon whether the
physicians had heard and believed the testimony before the committee. He
related he had visited a doctor's office before traveling 1o Carson City and the
doctor had told him that he was sitting on a job offer while waiting 1o see the
outcome of the legislative session.

Assemblyman Beers asked for clarification that a vote in committee was not
binding on the Floor of the Assembly, because he was comfortable moving the
amended bill out of committee for purposes of additional discussion. The Chair
clarified “a vote here, subject to the reprint being correct, barring a few
technical comections, would be binding.”

Assemblyman Beers clarified that he had the ability to reserve the right to
change his mind later in the process. Research staff agreed with the Chair and
Aszsemblyman Beers further clarified, that would leave him the option of
abstaining from the vote in committee. The Chair concurred that an abstention
in the committee vote would make him a free agent on the floor,

Speaker Perkins stated he was pleased that the committes had arrived at a vole
in such a short period of time. He acknowledged a lot of time and energy had
allowed that to occur. He added the 18" Special Legislature had been convenead
to reach just such a point and no one was present to satisfy any particular
group of interests, but to serve the citizens each represented and he was of the
opinion the bill met that purpose.

Speaker Perkins was concerned that a number of physicians in southern Nevada
appeared to have been duped by very large, and in his opinion, greedy insurance
companies who had released much information to create fear within the
community contrary to testimony before the committes. He stressed passage
of the bill would ba a historic step in the state. He noted research
documentation he had been provided indicated the cap specified in the bill
would become the fourth-lowest cap in the United States and thus he believed
it represented meaningful tort reform. He emphasized he for one, was happy to
vole in favor of the product before the committee, knowing the members would
end up in conference with the Senata with a package to address the crisis issue
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in the state,

Assemblyman Hettrick agreed with Speaker Perkins that the commitiee was
making a large, positive step, He did have concern that moves were happening
very quickly, as they must, in attempting to deal with a crisis. He stated at the
present moment, for all members to be bound by their vote in the commities to
support passage of the measure on the floor, was beyond what could be
reasonably expected. There was further information from the Governor and
from the Senate his party members would like to consider before they
committed to an cbligatory vote on the Floor of the Assembly. Based on the
decision on Committee Rule 4, he would have to abstain from voting on the
motion before the committee. He in no way wanted his comments to be
construed as a partisan step, rather that the members had the need to hear
other information that might be proposed.

Chairman Anderson acknowledged the Speaker had reminded him, the
committea could change the Committee Standing Rulaes (Exhibit J), which would
require a two-thirds vote.

Speaker Parking reported in consultation with legal counsel, the reason the rule
was brought was to avoid unnecaessary bill drafting and lengthening of the
process. The committee could still follow the spirit of the rule and allow
membears the ability to revisit their concerns on the floor and not viclate Nevada
Assembly Rule 42, He opined it was allowable for the commities to take the
vote and have a different opinion when they got to the floor.

Chairman Anderson accepted that, on the advice of legal staff, committee
members were not bound to their committes wvote. He stressed any
amendments to the bill could only go to the floor through the committes. He
stated members could vote their position any way they liked, but as a courtesy
to the Chair and to the other members, the Chair should be informed, before a
change in vote on the floor, of that intent.

Assemblyman Dini stated there was an informal, understood rule, that if a vote
was changed the member, as a courtesy, should approach the Chair with their
intent.

Assemblywoman Buckley stated she would be supporting the motion currently
an tha table. She stated the piece of legislation before the commities was
significant in its breadth, as it put Mevada in the farafront of praventing
malpractice by requiring strict reporting of medical errors and a way to examing
systems to ensure that healthcare was improved. By adoption of protections
for trauma surgeons, joint and sewveral liability, and a balanced cap, the
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committes had done well for the citizens of the state. She added, there would
still be conference committees, and further opportunities to hear input. She
said the result could be that the measure under consideration would become a
"best start™ and they would hear other testimony that would encourage tham 1o
adopt further refinements to the bill, such as the earlier discussion regarding the
intent not to keep certain information confidential,

Tha cap was unigue in that it capped small cases, but at the same time
provided an overall cap so that the physician was only liable up to the limit of
his/her insurance policy. The balance achieved was very complex and not many
had read it yet. The legisiative process would allow time for reading of the
revised bill and provision of input to allow the legislatura to make the best
decision.

Assemblywoman Buckley noted she was pleased by the compromise proposal
conceived by the Senate and the Assembly, and the Governor was an the way
to achieve its goal,

Assemblyman Dini stated when the legislative journay began he had stated he
wanied to see some meaningful tort reform and help physicians. He added that
rural areas had exparienced a shortage of doctors over a long period of time and
he would like to see Las Vegas and Reno areas not have a shortage of the
necassary physicians.

Assemblyman Dini added he was not completely in agreement with the medical
error reporting provisions. He expressed the hope in a conferance committee
that further work could be done with hospitals to result in something more
workable for them. He noted he could vote no on the motion, but he would not
poison the bill because of a “no” vote from him. The bill was on the right track,

Assemblyman Beers stated he had heard the previous evening similar comments
to those made by Assemblywoman Buckley and he had walked away concerned
that the bill would actually cap economic damages. He noted it was easy on a
first or careless reading of the bill to come to that conclusion. He stressed that
was not what the bill achieved and if it did, it would be a grievous injury 1o
Mevada citizens, He directed his next comment 1o press representatives and
stated the bill would take analysis, thinking, and reading, because the bill
represented a complex solution that sounded like it had never been tried before,
He was intrigued by the proposal; nevertheless, the key issue to him was the
gpecial intarests he did represent, which were the citizens in his district, and he
acknowledged the citizens were speaking very loud and clear on the issue,
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Assembly Bill No. 289—-Assemblymen Mastroluca,
Carlton; and Atkinson

Joint Sponsors: Senators Wiener; and Schneider

CHAPTER..........

AN ACT relating to dietetics; providing for the licensure of
dietitians by the State Board of Health; prohibiting a person
from engaging in the practice of dietetics without a license
issued by the Board; setting forth the grounds for disciplinary
action against a licensed dietitian; providing a penalty; and
providing other matters properly relating thereto.

Legislative Counsel’s Digest:

This bill provides for the licensing and regulation of the practice of dietetics by
the State Board of Health. The practice of dietetics is the performance of acts of
assessment, evaluation, diagnosis, counseling, intervention, monitoring or treatment
of a person relating to nutrition, food, biology, and behavior to achieve and
maintain proper nourishment and care of the health of the person.

Sections 2-10 and 20-31 of this bill regulate the activities of persons who
engage in the practice of dietetics and include provisions concerning: (1)
applications for and renewals of a license to engage in the practice of dietetics; and
(2) the duties and scope of practice of a licensed dietitian.

Sections 18 and 33 of this bill require the Board to charge and collect certain
fees relating to the issuance of licenses and to carry out its other duties.

Section 23 of this bill authorizes the Board to issue a provisional license to a
person who does not meet all the qualifications for licensure under certain
circumstances. Section 24 of this bill authorizes the Board to issue a temporary
license to a person for the limited purpose of treating patients in this State for a
limited period under certain circumstances.

Sections 34-44 of this bill govern disciplinary proceedings against a licensed
dietitian and authorize the Board to suspend or revoke a license or deny an
application for a license under certain circumstances. Section 45 of this bill
prohibits a person who is not licensed pursuant to the provisions of this bill from
acting or holding himself or herself out as a licensed dietitian. Section 46 of this
bill provides that a violation of any provision of this bill is a misdemeanor and, in
addition to any criminal penalty that may be imposed, authorizes the Board to
impose a civil penalty for each violation.

Sections 47-51 and 58-60 of this bill include licensed dietitians in the
definition of “provider of health care” to ensure that licensed dietitians comply with
the same requirements for standards of care, medical records and medical devices
as other providers of health care such as doctors or nurses.

Sections 52-54 of this bill require a licensed dietitian to report suspected
incidents of abuse or neglect of an older or vulnerable person, and require a report
to be forwarded to the Board if a licensed dietitian is suspected of abuse or neglect
of an older or vulnerable person.

Section 64 of this bill requires the Board to grant a license to engage in the
practice of dietetics to a person who does not meet the qualifications for licensure
but who was engaged in the practice of dietetics in this State before 2012 and meets
certain other requirements.
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EXPLANATION - Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Title 54 of NRS is hereby amended by adding
thereto a new chapter to consist of the provisions set forth as
sections 1.5 to 46, inclusive, of this act.

Sec. 1.5. The Legislature hereby declares that the practice of
dietetics is a learned profession affecting the safety, health and
welfare of the public and is subject to regulation to protect the
public from the practice of dietetics by unqualified and unlicensed
persons and from unprofessional conduct by persons licensed to
practice dietetics.

Sec. 2. As used in this chapter, unless the context otherwise
requires, the words and terms defined in sections 3 to 8, inclusive,
of this act have the meanings ascribed to them in those sections.

Sec. 3. “Board” means the State Board of Health.

Sec. 4. “Licensed dietitian” means a person licensed
pursuant to this chapter to engage in the practice of dietetics or to
provide nutrition services, including, without limitation, medical
nutrition therapy.

Sec. 4.5. “Medical nutrition therapy” means the use of
nutrition services by a licensed dietitian to manage, treat or
rehabilitate a disease, illness, injury or medical condition of a
patient.

Sec. 5. “Nutrition services” means the performance of acts
designated by the Board which are within the practice of dietetics.

Sec. 6. 1. “Practice of dietetics” means the performance of
any act in the nutrition care process, including, without limitation,
assessment, evaluation, diagnosis, counseling, intervention,
monitoring and treatment, of a person which requires substantial
specialized judgment and skill based on the knowledge,
application and integration of the principles derived from the
sciences of food, nutrition, management, communication, biology,
behavior, physiology and social science to achieve and maintain
proper nourishment and care of the health of the person.

2. The term does not include acts of medical diagnosis.

Sec. 7. (Deleted by amendment.)

Sec. 8. “Registered dietitian” means a person who is
registered as a dietitian by the Commission on Dietetic
Registration of the American Dietetic Association.

Sec. 9. 1. The provisions of this chapter do not apply to:
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(a) Any person who is licensed or registered in this State as a
physician pursuant to chapter 630, 630A or 633 of NRS, dentist,
nurse, dispensing optician, optometrist, occupational therapist,
practitioner of respiratory care, physical therapist, podiatric
physician, psychologist, marriage and family therapist,
chiropractor, athletic trainer, massage therapist, perfusionist,
doctor of Oriental medicine in any form, medical laboratory
director or technician or pharmacist who:

(1) Practices within the scope of that license or registration;

(2) Does not represent that he or she is a licensed dietitian
or registered dietitian; and

(3) Provides nutrition information incidental to the practice
for which he or she is licensed or registered.

(b) A student enrolled in an educational program accredited by
the Commission on Accreditation for Dietetics Education of the
American Dietetic Association, if the student engages in the
practice of dietetics under the supervision of a licensed dietitian or
registered dietitian as part of that educational program.

(c) A registered dietitian employed by the Armed Forces of the
United States, the United States Department of Veterans Affairs or
any division or department of the Federal Government in the
discharge of his or her official duties, including, without
limitation, the practice of dietetics or providing nutrition services.

(d) A person who furnishes nutrition information, provides
recommendations or advice concerning nutrition, or markets food,
food materials or dietary supplements and provides nutrition
information, recommendations or advice related to that marketing,
if the person does not represent that he or she is a licensed
dietitian or registered dietitian. While performing acts described in
this paragraph, a person shall be deemed not to be engaged in the
practice of dietetics or the providing of nutrition services.

(e) A person who provides services relating to weight loss or
weight control through a program reviewed by and in consultation
with a licensed dietitian or physician or a dietitian licensed or
registered in another state which has equivalent licensure
requirements as this State, as long as the person does not change
the services or program without the approval of the person with
whom he or she is consulting.

2. As used in this section, “nutrition information” means
information relating to the principles of nutrition and the effect of
nutrition on the human body, including, without limitation:

(a) Food preparation;

(b) Food included in a normal daily diet;
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(c) Essential nutrients required by the human body and
recommended amounts of essential nutrients, based on nationally
established standards;

(d) The effect of nutrients on the human body and the effect of
deficiencies in or excess amounts of nutrients in the human body;
and

(e) Specific foods or supplements that are sources of essential
nutrients.

Sec. 10. 1. The purpose of licensing dietitians is to protect
the public health, safety and welfare of the people of this State.

2. Any license issued pursuant to this chapter is a revocable
privilege.

Secs. 11-16. (Deleted by amendment.)

Sec. 17. 1. The Board shall make and keep a complete
record of all its proceedings pursuant to this chapter, including,
without limitation:

(a) A file of all applications for licenses pursuant to this
chapter, together with the action of the Board upon each
application;

(b) A register of all licensed dietitians in this State; and

(c) Documentation of any disciplinary action taken by the
Board against a licensee.

2. The Board shall maintain in its main office a public docket
or other record in which it shall record, from time to time as made,
the rulings or decisions upon all complaints filed with the Board
and all investigations instituted by it, upon or in connection with
which any hearing has been held or in which the licensee charged
has made no defense.

Sec. 18. 1. The Board may:

(a) Adopt regulations establishing reasonable standards:

(1) For the denial, renewal, suspension and revocation of,
and the placement of conditions, limitations and restrictions upon,
a license to engage in the practice of dietetics.

(2) Of professional conduct for the practice of dietetics.

(b) Investigate and determine the eligibility of an applicant for
a license pursuant to this chapter.

(c) Carry out and enforce the provisions of this chapter and
the regulations adopted pursuant thereto.

2. The Board shall adopt regulations establishing reasonable:

(a) Qualifications for the issuance of a license pursuant to this
chapter.
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(b) Standards for the continuing professional competence of
licensees. The Board may evaluate licensees periodically for
compliance with those standards.

3. The Board shall adopt regulations establishing a schedule
of reasonable fees and charges for:

(&) Investigating licensees and applicants for a license
pursuant to this chapter;

(b) Evaluating the professional competence of licensees;

(c) Conducting hearings pursuant to this chapter;

(d) Duplicating and verifying records of the Board; and

(e) Surveying, evaluating and approving schools and courses
of dietetics,
= and may collect the fees established pursuant to this subsection.

4. The Board may adopt such other regulations as it
determines necessary to carry out the provisions of this chapter
relating to the practice of dietetics.

Sec. 19. The Board may:

1. Accept gifts or grants of money to pay for the costs of
administering the provisions of this chapter.

2. Enter into contracts with other public agencies and accept
payment from those agencies to pay the expenses incurred by the
Board in carrying out the provisions of this chapter relating to the
practice of dietetics.

Sec. 19.5. 1. The Board may establish a Dietitian Advisory
Group consisting of persons familiar with the practice of dietetics
to provide the Board with expertise and assistance in carrying out
its duties pursuant to this chapter. If a Dietitian Advisory Group is
established, the Board shall:

(a) Determine the number of members;

(b) Appoint the members;

(c) Establish the terms of the members; and

(d) Determine the duties of the Dietitian Advisory Group.

2. Members of a Dietitian Advisory Group established
pursuant to subsection 1 serve without compensation.

Sec. 20. 1. An applicant for a license to engage in the
practice of dietetics in this State must submit to the Board a
completed application on a form prescribed by the Board. The
application must include, without limitation, written evidence that
the applicant:

(a) Is 21 years of age or older.

(b) Is of good moral character.

(c) Has completed a course of study and holds a bachelor’s
degree or higher in human nutrition, nutrition education, food
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and nutrition, dietetics, food systems management or an
equivalent course of study approved by the Board from a college
or university that:

(1) Was accredited, at the time the degree was received, by a
regional accreditation body in the United States which is
recognized by the Council for Higher Education Accreditation, or
its successor organization, and the United States Department of
Education; or

(2) Is located in a foreign country if the application
includes the documentation required by section 21 of this act.

(d) Has completed not less than 1,200 hours of training and
experience within the United States in the practice of dietetics
under the direct supervision of a licensed dietitian, registered
dietitian or a person who holds a doctorate degree in human
nutrition, nutrition education, food and nutrition, dietetics or food
systems management from a college or university that is:

(1) Accredited by a regional accreditation body in the
United States which is recognized by the Council for Higher
Education Accreditation, or its successor organization, and the
United States Department of Education; or

(2) Located in a foreign country if the application includes
the documentation required by section 21 of this act.

(e) Has successfully completed the Registration Examination
for Dietitians administered by the Commission on Dietetic
Registration of the American Dietetic Association.

(f) Meets such other reasonable requirements as prescribed by
the Board.

2. Each applicant must remit the applicable fee required
pursuant to this chapter with the application for a license to
engage in the practice of dietetics in this State.

3. Each applicant shall submit to the Central Repository for
Nevada Records of Criminal History two complete sets of
fingerprints for submission to the Federal Bureau of Investigation
for its report. The Central Repository for Nevada Records of
Criminal History shall determine whether the applicant has been
convicted of a crime listed in paragraph (a) of subsection 1 of NRS
449.188 and immediately inform the Board of whether the
applicant has been convicted of such a crime.

Sec. 21. 1. If an applicant for a license to engage in the
practice of dietetics is a graduate of a college or university located
in a foreign country, the applicant must include with his or her
application a written statement or other proof from the Council for
Higher Education Accreditation or its successor organization that
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the degree is equivalent to a degree issued by a college or
university accredited by a regional accreditation body in the
United States which is recognized by the Council for Higher
Education Accreditation, or its successor organization, and the
United States Department of Education.

2. If an applicant for a license to engage in the practice of
dietetics completed his or her hours of training and experience
under the supervision of a person who holds a doctorate degree
conferred by a college or university located in a foreign country,
the applicant must include with his or her application a written
statement or other proof from the Council for Higher Education
Accreditation or its successor organization that the degree held by
the person who supervised the training and experience is
equivalent to a degree issued by a college or university accredited
by a regional accreditation body in the United States which is
recognized by the Council for Higher Education Accreditation, or
its successor organization, and the United States Department of
Education.

Sec. 22. 1. A person who has the education and experience
required by section 20 of this act but who has not passed the
examination required for licensure may engage in the practice of
dietetics under the direct supervision of a licensed dietitian who is
professionally and legally responsible for the applicant’s
performance.

2. A person shall not engage in the practice of dietetics
pursuant to subsection 1 for a period of more than 1 year.

Sec. 23. 1. Upon application and payment of the applicable
fee required pursuant to this chapter, the Board may grant a
provisional license to engage in the practice of dietetics in this
State to an applicant who provides evidence to the Board that the
applicant has completed a course of study and holds a bachelor’s
degree or higher in human nutrition, nutrition education, food
and nutrition, dietetics, food systems management or an
equivalent course of study approved by the Board from a college
or university that:

(a) Was accredited, at the time the degree was received, by a
regional accreditation body in the United States which is
recognized by the Council for Higher Education Accreditation, or
its successor organization, and the United States Department of
Education; or

(b) Is located in a foreign country if the application includes
the documentation required by section 21 of this act.
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2. A provisional license is valid for 1 year after the date of
issuance. A provisional license may be renewed for not more than
6 months if the applicant submits evidence satisfactory to the
Board for the failure of the applicant to obtain a license to engage
in the practice of dietetics during the time the applicant held the
provisional license.

3. A person who holds a provisional license may engage in
the practice of dietetics only under the supervision of a licensed
dietitian.

Sec. 24. 1. Upon application and payment of the applicable
fee required pursuant to this chapter, the Board may grant a
temporary license to engage in the practice of dietetics in this State
to a person who holds a corresponding license in another
jurisdiction if:

(a) The corresponding license is in good standing; and

(b) The requirements for licensure in the other jurisdiction are
substantially equal to the requirements for licensure in this State.

2. A temporary license may be issued for the limited purpose
of authorizing the licensee to treat patients in this State.

3. A temporary license is valid for the 10-day period
designated on the license.

Sec. 25. (Deleted by amendment.)

Sec. 26. 1. In addition to any other requirements set forth
in this chapter:

(a) An applicant for the issuance of a license to engage in the
practice of dietetics in this State shall include the social security
number of the applicant in the application submitted to the Board.

(b) An applicant for the issuance or renewal of a license to
engage in the practice of dietetics in this State shall submit to the
Board the statement prescribed by the Division of Welfare and
Supportive Services of the Department of Health and Human
Services pursuant to NRS 425.520. The statement must be
completed and signed by the applicant.

2. The Board shall include the statement required pursuant to
subsection 1 in:

(&) The application or any other forms that must be submitted
for the issuance or renewal of the license; or

(b) A separate form prescribed by the Board.

3. A license to engage in the practice of dietetics may not be
issued or renewed by the Board if the applicant:

(a) Fails to submit the statement required pursuant to
subsection 1; or
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(b) Indicates on the statement submitted pursuant to
subsection 1 that the applicant is subject to a court order for the
support of a child and is not in compliance with the order or a
plan approved by the district attorney or other public agency
enforcing the order for the repayment of the amount owed
pursuant to the order.

4. If an applicant indicates on the statement submitted
pursuant to subsection 1 that the applicant is subject to a court
order for the support of a child and is not in compliance with the
order or a plan approved by the district attorney or other public
agency enforcing the order for the repayment of the amount owed
pursuant to the order, the Board shall advise the applicant to
contact the district attorney or other public agency enforcing the
order to determine the actions that the applicant may take to
satisfy the arrearage.

Sec. 27. 1. A licensed dietitian shall provide nutrition
services to assist a person in achieving and maintaining proper
nourishment and care of his or her body, including, without
limitation:

(a) Assessing the nutritional needs of a person and
determining resources for and constraints in meeting those needs
by obtaining, verifying and interpreting data;

(b) Determining the metabolism of a person and identifying
the food, nutrients and supplements necessary for growth,
development, maintenance or attainment of proper nourishment of
the person;

(c) Considering the cultural background and socioeconomic
needs of a person in achieving or maintaining proper
nourishment;

(d) Identifying and labeling nutritional problems of a person;

(e) Recommending the appropriate method of obtaining proper
nourishment, including, without limitation, orally, intravenously
or through a feeding tube;

(F) Providing counseling, advice and assistance concerning
health and disease with respect to the nutritional intake of a
person;

(g) Establishing priorities, goals and objectives that meet the
nutritional needs of a person and are consistent with the resources
of the person, including, without limitation, providing instruction
on meal preparation;

(h) Treating nutritional problems of a person and identifying
patient outcomes to determine the progress made by the person;
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(i) Planning activities to change the behavior, risk factors,
environmental conditions or other aspects of the health and
nutrition of a person, a group of persons or the community at
large;

(1) Developing, implementing and managing systems to provide
care related to nutrition;

(k) Evaluating and maintaining appropriate standards of
quality in the services provided;

(I) Accepting and transmitting verbal and electronic orders
from a physician consistent with an established protocol to
implement medical nutrition therapy; and

(m) Ordering medical laboratory tests relating to the
therapeutic treatment concerning the nutritional needs of a patient
when authorized to do so by a written protocol prepared or
approved by a physician.

2. A licensed dietitian may use medical nutrition therapy to
manage, treat or rehabilitate a disease, illness, injury or medical
condition of a patient, including, without limitation:

(a) Interpreting data and recommending the nutritional needs
of the patient through methods such as diet, feeding tube,
intravenous solutions or specialized oral feedings;

(b) Determining the interaction between food and drugs
prescribed to the patient; and

(c) Developing and managing operations to provide food, care
and treatment programs prescribed by a physician, physician
assistant, dentist, advanced practitioner of nursing or podiatric
physician that monitor or alter the food and nutrient levels of the
patient.

3. A licensed dietitian shall not provide medical diagnosis of
the health of a person.

Sec. 28. (Deleted by amendment.)

Sec. 29. 1. Except as otherwise provided in subsection 2,
the Board may waive any requirement of section 20 or 23 of this
act for an applicant who proves to the satisfaction of the Board
that his or her education and experience are substantially
equivalent to the education and experience required by the
respective section.

2. The Board may waive the requirement of an examination
that is set forth in section 20 of this act in accordance with
regulations adopted by the Board that prescribe the circumstances
under which the Board may waive the requirement of the
examination.

Sec. 30. (Deleted by amendment.)
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Sec. 31. 1. A license to engage in the practice of dietetics
expires 2 years after the date of issuance.

2. The Board may renew a license if the applicant:

(&) Submits a completed written application and the
appropriate fee required pursuant to this chapter;

(b) Submits documentation of completion of such continuing
training and education as required by regulations adopted by the
Board;

(c) Has not committed any act which is grounds for
disciplinary action, unless the Board determines that sufficient
restitution has been made or the act was not substantially related
to the practice of dietetics;

(d) Submits information that the credentials of the applicant
are in good standing; and

(e) Submits all other information required to complete the
renewal.

3. The Board shall require a licensed dietitian who fails to
submit an application for the renewal of his or her license within 2
years after the date of the expiration of the license to take the
examination required by section 20 of this act before renewing the
license.

Sec. 32. The Board shall act upon an application for a
license submitted pursuant to this chapter without unnecessary
delay. If an applicant is found qualified, the applicant must be
issued a license to engage in the practice of dietetics.

Sec. 33. 1. The Board shall adopt regulations establishing
reasonable fees for:

() The examination of an applicant for a license;

(b) The issuance of a license;

(c) The issuance of a provisional license;

(d) The issuance of a temporary license;

(e) The renewal of a license;

(f) The late renewal of a license;

(9) The reinstatement of a license which has been suspended
or revoked; and

(h) The issuance of a duplicate license or for changing the
name on a license.

2. The fees established pursuant to subsection 1 must be set
in such an amount as to reimburse the Board for the cost of
carrying out the provisions of this chapter, except that no such fee
may exceed $250.

Sec. 34. 1. The Board may deny, refuse to renew, revoke or
suspend any license applied for or issued pursuant to this chapter,
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or take such other disciplinary action against a licensee as
authorized by regulations adopted by the Board, upon determining
that the licensee:

(a) Is guilty of fraud or deceit in procuring or attempting to
procure a license pursuant to this chapter.

(b) Is guilty of any offense:

(1) Involving moral turpitude; or

(2) Relating to the qualifications, functions or duties of a
licensee.

(c) Uses any controlled substance, dangerous drug as defined
in chapter 454 of NRS, or intoxicating liquor to an extent or in a
manner which is dangerous or injurious to any other person or
which impairs his or her ability to conduct the practice authorized
by the license.

(d) Is guilty of unprofessional conduct, which includes,
without limitation:

(1) Impersonating an applicant or acting as proxy for an
applicant in any examination required pursuant to this chapter for
the issuance of a license.

(2) Impersonating another licensed dietitian.

(3) Permitting or allowing another person to use his or her
license to engage in the practice of dietetics.

(4) Repeated malpractice, which may be evidenced by
claims of malpractice settled against the licensee.

(5) Physical, verbal or psychological abuse of a patient.

(6) Conviction for the use or unlawful possession of a
controlled substance or dangerous drug as defined in chapter 454
of NRS.

(e) Has willfully or repeatedly violated any provision of this
chapter.

(f) Is guilty of aiding or abetting any person in violating any
provision of this chapter.

(g) Has been disciplined in another state in connection with
the practice of dietetics or has committed an act in another state
which would constitute a violation of this chapter.

(h) Has engaged in conduct likely to deceive, defraud or
endanger a patient or the general public.

(i) Has willfully failed to comply with a regulation, subpoena
or order of the Board.

2. In addition to any criminal or civil penalty that may be
imposed pursuant to this chapter, the Board may assess against
and collect from a licensee all costs incurred by the Board in
connection with any disciplinary action taken against the licensee,
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including, without limitation, costs for investigators and
stenographers, attorney’s fees and other costs of the hearing.

3. For the purposes of this section, a plea or verdict of guilty
or guilty but mentally ill or a plea of nolo contendere constitutes a
conviction of an offense. The Board may take disciplinary action
pending the appeal of a conviction.

Sec. 35. 1. If the Board receives a copy of a court order
issued pursuant to NRS 425.540 that provides for the suspension
of all professional, occupational and recreational licenses,
certificates and permits issued to a person who is the holder of a
license issued pursuant to this chapter, the Board shall deem the
license issued to that person to be suspended at the end of the 30th
day after the date on which the court order was issued unless the
Board receives a letter issued to the holder of the license by the
district attorney or other public agency pursuant to NRS 425.550
stating that the holder of the license has complied with the
subpoena or warrant or has satisfied the arrearage pursuant to
NRS 425.560.

2. The Board shall reinstate a license issued pursuant to this
chapter that has been suspended by a district court pursuant to
NRS 425.540 if:

(a) The Board receives a letter issued by the district attorney or
other public agency pursuant to NRS 425.550 to the person whose
license was suspended stating that the person whose license was
suspended has complied with the subpoena or warrant or has
satisfied the arrearage pursuant to NRS 425.560; and

(b) The person whose license was suspended pays the
appropriate fee required pursuant to this chapter.

Sec. 36. 1. If any member of the Board or a Dietitian
Advisory Group established pursuant to section 19.5 of this act
becomes aware of any ground for initiating disciplinary action
against a licensee, the member shall file an administrative
complaint with the Board.

2. As soon as practical after receiving an administrative
complaint, the Board shall:

(a) Notify the licensee in writing of the charges against him or
her, accompanying the notice with a copy of the administrative
complaint; and

(b) Forward a copy of the complaint to the Commission on
Dietetic Registration of the American Dietetic Association or its
successor organization for investigation of the complaint and
request a written report of the findings of the investigation or, to
the extent money is available to do so, conduct an investigation of
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the complaint to determine whether the allegations in the
complaint merit the initiation of disciplinary proceedings against
the licensee.

3. Written notice to the licensee may be served by delivering it
personally to the licensee, or by mailing it by registered or certified
mail to the last known residential address of the licensee.

4. If the licensee, after receiving a copy of the administrative
complaint pursuant to subsection 1, submits a written request, the
Board shall furnish the licensee with a copy of each
communication, report and affidavit in the possession of the
Board which relates to the matter in question.

5. If, after an investigation conducted by the Board or
receiving the findings from an investigation of the complaint from
the Commission on Dietetic Registration of the American Dietetic
Association or its successor organization, the Board determines
that the administrative complaint is valid, the Board shall hold a
hearing on the charges at such time and place as the Board
prescribes. If the Board receives a report pursuant to subsection 5
of NRS 228.420, the hearing must be held within 30 days after
receiving the report. If requested by the licensee, the hearing must
be held within the county in which the licensee resides.

Sec. 37. The Board may delegate its authority to conduct
hearings pursuant to section 36 of this act concerning the
discipline of a licensee to a hearing officer. The hearing officer
has the powers of the Board in connection with such hearings,
and shall report to the Board his or her findings of fact and
conclusions of law within 30 days after the final hearing on the
matter. The Board may take action based upon the report of the
hearing officer, refer the matter to the hearing officer for further
hearings or conduct its own hearings on the matter.

Sec. 38. The Board may:

1. Issue subpoenas for the attendance of witnesses and the
production of books, papers and documents; and

2. Administer oaths when taking testimony in any matter
relating to the duties of the Board.

Sec. 39. 1. Thedistrict court in and for the county in which
any hearing is held by the Board may compel the attendance of
witnesses, the giving of testimony and the production of books,
papers and documents as required by any subpoena issued by the
Board.

2. In case of the refusal of any witness to attend or testify or
produce any books, papers or documents required by a subpoena,
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the Board may report to the district court in and for the county in
which the hearing is pending, by petition setting forth:

(a) That due notice has been given of the time and place of
attendance of the witness or the production of books, papers or
documents;

(b) That the witness has been subpoenaed in the manner
prescribed by this chapter; and

(c) That the witness has failed and refused to attend or
produce the books, papers or documents required by the subpoena
before the Board in the cause or proceeding named in the
subpoena, or has refused to answer questions propounded to him
or her in the course of the hearing,
= and ask an order of the court compelling the witness to attend
and testify or produce the books, papers or documents before the
Board.

3. The court, upon petition of the Board, shall enter an order
directing the witness to appear before the court at a time and place
to be fixed by the court in the order, the time to be not more than
10 days after the date of the order, to show cause why the witness
has not attended or testified or produced the books, papers or
documents before the Board. A certified copy of the order must be
served upon the witness.

4. If it appears to the court that the subpoena was regularly
issued by the Board, the court shall enter an order that the witness
appear before the Board at the time and place fixed in the order
and testify or produce the required books, papers or documents.
Upon failure to obey the order, the witness must be dealt with as
for contempt of court.

Sec. 40. 1. The Board shall render a decision on any
administrative complaint within 60 days after the final hearing
thereon. For the purposes of this subsection, the final hearing on
a matter delegated to a hearing officer pursuant to section 37 of
this act is the final hearing conducted by the hearing officer
unless the Board conducts a hearing with regard to the
administrative complaint.

2. The Board shall notify the licensee of its decision in
writing by certified mail, return receipt requested. The decision of
the Board becomes effective on the date the licensee receives the
notice or on the date the Board receives a notice from the United
States Postal Service stating that the licensee refused to accept
delivery or could not be located.

Sec. 41. (Deleted by amendment.)
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Sec. 42. 1. Any licensee whose license is revoked by the
Board may apply for reinstatement of the license pursuant to
regulations adopted by the Board.

2. The Board may reinstate the license upon compliance by
the licensee with all requirements for reinstatement established by
regulations adopted by the Board and payment of the applicable
fee required pursuant to this chapter.

Sec. 43. 1. Except as otherwise provided in this section and
NRS 239.0115, any records or information obtained during the
course of an investigation by the Board and any record of the
investigation are confidential.

2. Any complaint or other document filed by the Board to
initiate disciplinary action and all documents and information
considered by the Board when determining whether to impose
disciplinary action are public records.

3. This section does not prevent or prohibit the Board from
communicating or cooperating with another licensing board or
any agency that is investigating a licensee, including a law
enforcement agency.

Sec. 44. If the Board, based on evidence satisfactory to it,
believes that any person has violated or is about to violate any
provision of this chapter, the terms of any license, or any order,
decision, demand or requirement, or any part thereof, the Board
may bring an action, in the name of the Board, in the district court
in and for the county in which the person resides, against the
person to enjoin the person from continuing the violation or
engaging in any act that constitutes such a violation. The court
may enter an order or judgment granting such injunctive relief as
it determines proper, but no such injunctive relief may be granted
without at least 5 days’ notice to the opposite party.

Sec. 45. If a person is not licensed to engage in the practice
of dietetics pursuant to this chapter, or if a person’s license to
engage in the practice of dietetics has been suspended or revoked
by the Board, the person shall not:

1. Engage in the practice of dietetics;

2. Use in connection with his or her name the words or letters
“L.D.,” “licensed dietitian” or any other letters, words or insignia
indicating or implying that he or she is licensed to engage in the
practice of dietetics, or in any other way, orally, or in writing or
print, or by sign, directly or by implication, use the word
“dietetics” or represent himself or herself as licensed or qualified
to engage in the practice of dietetics in this State; or
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3. List or cause to have listed in any directory, including,
without limitation, a telephone directory, his or her name or the
name of his or her company under the heading “Dietitian” or any
other term that indicates or implies that he or she is licensed or
qualified to engage in the practice of dietetics in this State.

Sec. 46. 1. A person who violates any provision of this
chapter or any regulation adopted pursuant thereto is guilty of a
misdemeanor.

2. In addition to any criminal penalty that may be imposed
pursuant to subsection 1, the Board may, after notice and hearing,
impose a civil penalty of not more than $100 for each such
violation. For the purposes of this subsection, each day on which a
violation occurs constitutes a separate offense, except that the
aggregate civil penalty that may be imposed against a person
pursuant to this subsection may not exceed $10,000.

Sec. 47. NRS 629.031 is hereby amended to read as follows:

629.031 Except as otherwise provided by a specific statute:

1. *“Provider of health care” means a physician licensed
pursuant to chapter 630, 630A or 633 of NRS, physician assistant,
dentist, licensed nurse, dispensing optician, optometrist, practitioner
of respiratory care, registered physical therapist, podiatric physician,
licensed psychologist, licensed marriage and family therapist,
licensed clinical professional counselor, chiropractor, athletic
trainer, perfusionist, doctor of Oriental medicine in any form,
medical laboratory director or technician, pharmacist , licensed
dietitian or a licensed hospital as the employer of any such person.

2. For the purposes of NRS 629.051, 629.061 and 629.065, the
term includes a facility that maintains the health care records of
patients.

Sec. 48. NRS 7.095 is hereby amended to read as follows:

7.095 1. An attorney shall not contract for or collect a fee
contingent on the amount of recovery for representing a person
seeking damages in connection with an action for injury or death
against a provider of health care based upon professional negligence
in excess of:

(@) Forty percent of the first $50,000 recovered;

(b) Thirty-three and one-third percent of the next $50,000
recovered;

(c) Twenty-five percent of the next $500,000 recovered; and

(d) Fifteen percent of the amount of recovery that exceeds
$600,000.
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2. The limitations set forth in subsection 1 apply to all forms of
recovery, including, without limitation, settlement, arbitration and
judgment.

3. For the purposes of this section, “recovered” means the net
sum recovered by the plaintiff after deducting any disbursements or
costs incurred in connection with the prosecution or settlement of
the claim. Costs of medical care incurred by the plaintiff and general
and administrative expenses incurred by the office of the attorney
are not deductible disbursements or costs.

4. Asused in this section:

(a) “Professional negligence” means a negligent act or omission
to act by a provider of health care in the rendering of professional
services, which act or omission is the proximate cause of a personal
injury or wrongful death. The term does not include services that are
outside the scope of services for which the provider of health care is
licensed or services for which any restriction has been imposed by
the applicable regulatory board or health care facility.

(b) “Provider of health care” means a physician licensed under
chapter 630 or 633 of NRS, dentist, registered nurse, dispensing
optician, optometrist, registered physical therapist, podiatric
physician, licensed psychologist, chiropractor, doctor of Oriental
medicine, medical laboratory director or technician, licensed
dietitian or a licensed hospital and its employees.

Sec. 49. NRS 41A.017 is hereby amended to read as follows:

41A.017 “Provider of health care” means a physician licensed
under chapter 630 or 633 of NRS, dentist, licensed nurse, dispensing
optician, optometrist, registered physical therapist, podiatric
physician, licensed psychologist, chiropractor, doctor of Oriental
medicine, medical laboratory director or technician, licensed
dietitian or a licensed hospital and its employees.

Sec. 50. NRS 42.021 is hereby amended to read as follows:

42.021 1. In an action for injury or death against a provider
of health care based upon professional negligence, if the defendant
so elects, the defendant may introduce evidence of any amount
payable as a benefit to the plaintiff as a result of the injury or death
pursuant to the United States Social Security Act, any state or
federal income disability or worker’s compensation act, any health,
sickness or income-disability insurance, accident insurance that
provides health benefits or income-disability coverage, and any
contract or agreement of any group, organization, partnership or
corporation to provide, pay for or reimburse the cost of medical,
hospital, dental or other health care services. If the defendant elects
to introduce such evidence, the plaintiff may introduce evidence of
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any amount that the plaintiff has paid or contributed to secure the
plaintiff’s right to any insurance benefits concerning which the
defendant has introduced evidence.

2. A source of collateral benefits introduced pursuant to
subsection 1 may not:

(a) Recover any amount against the plaintiff; or

(b) Be subrogated to the rights of the plaintiff against a
defendant.

3. In an action for injury or death against a provider of health
care based upon professional negligence, a district court shall, at the
request of either party, enter a judgment ordering that money
damages or its equivalent for future damages of the judgment
creditor be paid in whole or in part by periodic payments rather than
by a lump-sum payment if the award equals or exceeds $50,000 in
future damages.

4. In entering a judgment ordering the payment of future
damages by periodic payments pursuant to subsection 3, the court
shall make a specific finding as to the dollar amount of periodic
payments that will compensate the judgment creditor for such future
damages. As a condition to authorizing periodic payments of future
damages, the court shall require a judgment debtor who is not
adequately insured to post security adequate to assure full payment
of such damages awarded by the judgment. Upon termination of
periodic payments of future damages, the court shall order the return
of this security, or so much as remains, to the judgment debtor.

5. A judgment ordering the payment of future damages by
periodic payments entered pursuant to subsection 3 must specify the
recipient or recipients of the payments, the dollar amount of the
payments, the interval between payments, and the number of
payments or the period of time over which payments will be made.
Such payments must only be subject to modification in the event of
the death of the judgment creditor. Money damages awarded for loss
of future earnings must not be reduced or payments terminated by
reason of the death of the judgment creditor, but must be paid to
persons to whom the judgment creditor owed a duty of support, as
provided by law, immediately before the judgment creditor’s death.
In such cases, the court that rendered the original judgment may,
upon petition of any party in interest, modify the judgment to award
and apportion the unpaid future damages in accordance with this
subsection.

6. If the court finds that the judgment debtor has exhibited a
continuing pattern of failing to make the periodic payments as
specified pursuant to subsection 5, the court shall find the judgment
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debtor in contempt of court and, in addition to the required periodic
payments, shall order the judgment debtor to pay the judgment
creditor all damages caused by the failure to make such periodic
payments, including, but not limited to, court costs and attorney’s
fees.

7. Following the occurrence or expiration of all obligations
specified in the periodic payment judgment, any obligation of the
judgment debtor to make further payments ceases and any security
given pursuant to subsection 4 reverts to the judgment debtor.

8. Asused in this section:

(a) “Future damages” includes damages for future medical
treatment, care or custody, loss of future earnings, loss of bodily
function, or future pain and suffering of the judgment creditor.

(b) “Periodic payments” means the payment of money or
delivery of other property to the judgment creditor at regular
intervals.

(c) “Professional negligence” means a negligent act or omission
to act by a provider of health care in the rendering of professional
services, which act or omission is the proximate cause of a personal
injury or wrongful death. The term does not include services that are
outside the scope of services for which the provider of health care is
licensed or services for which any restriction has been imposed by
the applicable regulatory board or health care facility.

(d) *“Provider of health care” means a physician licensed under
chapter 630 or 633 of NRS, dentist, licensed nurse, dispensing
optician, optometrist, registered physical therapist, podiatric
physician, licensed psychologist, chiropractor, doctor of Oriental
medicine, medical laboratory director or technician, licensed
dietitian or a licensed hospital and its employees.

Sec. 51. NRS 200.471 is hereby amended to read as follows:

200.471 1. Asused in this section:

(@) “Assault” means:

(1) Unlawfully attempting to use physical force against
another person; or

(2) Intentionally placing another person in reasonable
apprehension of immediate bodily harm.

(b) “Officer” means:

(1) A person who possesses some or all of the powers of a
peace officer;

(2) A person employed in a full-time salaried occupation of
fire fighting for the benefit or safety of the public;

(3) A member of a volunteer fire department;
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(4) A jailer, guard or other correctional officer of a city or
county jail;

(5) A justice of the Supreme Court, district judge, justice of
the peace, municipal judge, magistrate, court commissioner, master
or referee, including a person acting pro tempore in a capacity listed
in this subparagraph; or

(6) An employee of the State or a political subdivision of the
State whose official duties require the employee to make home
visits.

(c) “Provider of health care” means a physician, a perfusionist or
a physician assistant licensed pursuant to chapter 630 of NRS, a
practitioner of respiratory care, a homeopathic physician, an
advanced practitioner of homeopathy, a homeopathic assistant, an
osteopathic physician, a physician assistant licensed pursuant to
chapter 633 of NRS, a podiatric physician, a podiatry hygienist, a
physical therapist, a medical laboratory technician, an optometrist, a
chiropractor, a chiropractor’s assistant, a doctor of Oriental
medicine, a nurse, a student nurse, a certified nursing assistant, a
nursing assistant trainee, a dentist, a dental hygienist, a pharmacist,
an intern pharmacist, an attendant on an ambulance or air
ambulance, a psychologist, a social worker, a marriage and family
therapist, a marriage and family therapist intern, a clinical
professional counselor, a clinical professional counselor intern , a
licensed dietitian and an emergency medical technician.

(d) “School employee” means a licensed or unlicensed person
employed by a board of trustees of a school district pursuant to
NRS 391.100.

(e) “Sporting event” has the meaning ascribed to it in
NRS 41.630.

(f) “Sports official” has the meaning ascribed to it in
NRS 41.630.

(g) “Taxicab” has the meaning ascribed to it in NRS 706.8816.

(h) “Taxicab driver” means a person who operates a taxicab.

(i) “Transit operator” means a person who operates a bus or
other vehicle as part of a public mass transportation system.

2. A person convicted of an assault shall be punished:

(a) If paragraph (c) or (d) does not apply to the circumstances of
the crime and the assault is not made with the use of a deadly
weapon or the present ability to use a deadly weapon, for a
misdemeanor.

(b) If the assault is made with the use of a deadly weapon or the
present ability to use a deadly weapon, for a category B felony by
imprisonment in the state prison for a minimum term of not less
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than 1 year and a maximum term of not more than 6 years, or by a
fine of not more than $5,000, or by both fine and imprisonment.

(c) If paragraph (d) does not apply to the circumstances of the
crime and if the assault is committed upon an officer, a provider of
health care, a school employee, a taxicab driver or a transit operator
who is performing his or her duty or upon a sports official based on
the performance of his or her duties at a sporting event and the
person charged knew or should have known that the victim was an
officer, a provider of health care, a school employee, a taxicab
driver, a transit operator or a sports official, for a gross
misdemeanor, unless the assault is made with the use of a deadly
weapon or the present ability to use a deadly weapon, then for a
category B felony by imprisonment in the state prison for a
minimum term of not less than 1 year and a maximum term of not
more than 6 years, or by a fine of not more than $5,000, or by both
fine and imprisonment.

(d) If the assault is committed upon an officer, a provider of
health care, a school employee, a taxicab driver or a transit operator
who is performing his or her duty or upon a sports official based on
the performance of his or her duties at a sporting event by a
probationer, a prisoner who is in lawful custody or confinement or a
parolee, and the probationer, prisoner or parolee charged knew or
should have known that the victim was an officer, a provider of
health care, a school employee, a taxicab driver, a transit operator or
a sports official, for a category D felony as provided in NRS
193.130, unless the assault is made with the use of a deadly weapon
or the present ability to use a deadly weapon, then for a category B
felony by imprisonment in the state prison for a minimum term of
not less than 1 year and a maximum term of not more than 6 years,
or by a fine of not more than $5,000, or by both fine and
imprisonment.

Sec. 52. NRS 200.5093 is hereby amended to read as follows:

200.5093 1. Any person who is described in subsection 4 and
who, in a professional or occupational capacity, knows or has
reasonable cause to believe that an older person has been abused,
neglected, exploited or isolated shall:

(a) Except as otherwise provided in subsection 2, report the
abuse, neglect, exploitation or isolation of the older person to:

(1) The local office of the Aging and Disability Services
Division of the Department of Health and Human Services;

(2) A police department or sheriff’s office;

(3) The county’s office for protective services, if one exists
in the county where the suspected action occurred; or
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(4) A toll-free telephone service designated by the Aging and
Disability Services Division of the Department of Health and
Human Services; and

(b) Make such a report as soon as reasonably practicable but not
later than 24 hours after the person knows or has reasonable cause to
believe that the older person has been abused, neglected, exploited
or isolated.

2. If a person who is required to make a report pursuant to
subsection 1 knows or has reasonable cause to believe that the
abuse, neglect, exploitation or isolation of the older person involves
an act or omission of the Aging and Disability Services Division,
another division of the Department of Health and Human Services
or a law enforcement agency, the person shall make the report to an
agency other than the one alleged to have committed the act or
omission.

3. Each agency, after reducing a report to writing, shall forward
a copy of the report to the Aging and Disability Services Division of
the Department of Health and Human Services and the Unit for the
Investigation and Prosecution of Crimes.

4. A report must be made pursuant to subsection 1 by the
following persons:

(a) Every physician, dentist, dental hygienist, chiropractor,
optometrist, podiatric physician, medical examiner, resident, intern,
professional or practical nurse, physician assistant licensed pursuant
to chapter 630 or 633 of NRS, perfusionist, psychiatrist,
psychologist, marriage and family therapist, clinical professional
counselor, clinical alcohol and drug abuse counselor, alcohol and
drug abuse counselor, athletic trainer, driver of an ambulance,
advanced emergency medical technician , licensed dietitian or other
person providing medical services licensed or certified to practice in
this State, who examines, attends or treats an older person who
appears to have been abused, neglected, exploited or isolated.

(b) Any personnel of a hospital or similar institution engaged in
the admission, examination, care or treatment of persons or an
administrator, manager or other person in charge of a hospital or
similar institution upon notification of the suspected abuse, neglect,
exploitation or isolation of an older person by a member of the staff
of the hospital.

(c) A coroner.

(d) Every person who maintains or is employed by an agency to
provide personal care services in the home.

(e) Every person who maintains or is employed by an agency to
provide nursing in the home.
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(f) Every person who operates, who is employed by or who
contracts to provide services for an intermediary service
organization as defined in NRS 427A.0291.

(9) Any employee of the Department of Health and Human
Services.

(h) Any employee of a law enforcement agency or a county’s
office for protective services or an adult or juvenile probation
officer.

(i) Any person who maintains or is employed by a facility or
establishment that provides care for older persons.

(j) Any person who maintains, is employed by or serves as a
volunteer for an agency or service which advises persons regarding
the abuse, neglect, exploitation or isolation of an older person and
refers them to persons and agencies where their requests and needs
can be met.

(k) Every social worker.

(I) Any person who owns or is employed by a funeral home or
mortuary.

5. Areport may be made by any other person.

6. If a person who is required to make a report pursuant to
subsection 1 knows or has reasonable cause to believe that an older
person has died as a result of abuse, neglect or isolation, the person
shall, as soon as reasonably practicable, report this belief to the
appropriate medical examiner or coroner, who shall investigate the
cause of death of the older person and submit to the appropriate
local law enforcement agencies, the appropriate prosecuting
attorney, the Aging and Disability Services Division of the
Department of Health and Human Services and the Unit for the
Investigation and Prosecution of Crimes his or her written findings.
The written findings must include the information required pursuant
to the provisions of NRS 200.5094, when possible.

7. A division, office or department which receives a report
pursuant to this section shall cause the investigation of the report to
commence within 3 working days. A copy of the final report of the
investigation conducted by a division, office or department, other
than the Aging and Disability Services Division of the Department
of Health and Human Services, must be forwarded within 30 days
after the completion of the report to the:

(a) Aging and Disability Services Division;

(b) Repository for Information Concerning Crimes Against
Older Persons created by NRS 179A.450; and

(c) Unit for the Investigation and Prosecution of Crimes.
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8. If the investigation of a report results in the belief that an
older person is abused, neglected, exploited or isolated, the Aging
and Disability Services Division of the Department of Health and
Human Services or the county’s office for protective services may
provide protective services to the older person if the older person is
able and willing to accept them.

9. A person who knowingly and willfully violates any of the
provisions of this section is guilty of a misdemeanor.

10. As used in this section, “Unit for the Investigation and
Prosecution of Crimes” means the Unit for the Investigation and
Prosecution of Crimes Against Older Persons in the Office of the
Attorney General created pursuant to NRS 228.265.

Sec. 53. NRS 200.50935 is hereby amended to read as
follows:

200.50935 1. Any person who is described in subsection 3
and who, in a professional or occupational capacity, knows or has
reasonable cause to believe that a vulnerable person has been
abused, neglected, exploited or isolated shall:

(a) Report the abuse, neglect, exploitation or isolation of the
vulnerable person to a law enforcement agency; and

(b) Make such a report as soon as reasonably practicable but not
later than 24 hours after the person knows or has reasonable cause to
believe that the vulnerable person has been abused, neglected,
exploited or isolated.

2. If a person who is required to make a report pursuant to
subsection 1 knows or has reasonable cause to believe that the
abuse, neglect, exploitation or isolation of the vulnerable person
involves an act or omission of a law enforcement agency, the person
shall make the report to a law enforcement agency other than the
one alleged to have committed the act or omission.

3. A report must be made pursuant to subsection 1 by the
following persons:

(a) Every physician, dentist, dental hygienist, chiropractor,
optometrist, podiatric physician, medical examiner, resident, intern,
professional or practical nurse, perfusionist, physician assistant
licensed pursuant to chapter 630 or 633 of NRS, psychiatrist,
psychologist, marriage and family therapist, clinical professional
counselor, clinical alcohol and drug abuse counselor, alcohol and
drug abuse counselor, athletic trainer, driver of an ambulance,
advanced emergency medical technician , licensed dietitian or other
person providing medical services licensed or certified to practice in
this State, who examines, attends or treats a vulnerable person who
appears to have been abused, neglected, exploited or isolated.
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(b) Any personnel of a hospital or similar institution engaged in
the admission, examination, care or treatment of persons or an
administrator, manager or other person in charge of a hospital or
similar institution upon notification of the suspected abuse, neglect,
exploitation or isolation of a vulnerable person by a member of the
staff of the hospital.

(c) A coroner.

(d) Every person who maintains or is employed by an agency to
provide nursing in the home.

(e) Any employee of the Department of Health and Human
Services.

() Any employee of a law enforcement agency or an adult or
juvenile probation officer.

(g) Any person who maintains or is employed by a facility or
establishment that provides care for vulnerable persons.

(h) Any person who maintains, is employed by or serves as a
volunteer for an agency or service which advises persons regarding
the abuse, neglect, exploitation or isolation of a vulnerable person
and refers them to persons and agencies where their requests and
needs can be met.

(i) Every social worker.

(1) Any person who owns or is employed by a funeral home or
mortuary.

4. A report may be made by any other person.

5. If a person who is required to make a report pursuant to
subsection 1 knows or has reasonable cause to believe that a
vulnerable person has died as a result of abuse, neglect or isolation,
the person shall, as soon as reasonably practicable, report this belief
to the appropriate medical examiner or coroner, who shall
investigate the cause of death of the vulnerable person and submit to
the appropriate local law enforcement agencies and the appropriate
prosecuting attorney his or her written findings. The written findings
must include the information required pursuant to the provisions of
NRS 200.5094, when possible.

6. A law enforcement agency which receives a report pursuant
to this section shall immediately initiate an investigation of the
report.

7. A person who knowingly and willfully violates any of the
provisions of this section is guilty of a misdemeanor.

Sec. 54. NRS 200.5095 is hereby amended to read as follows:

200.5095 1. Reports made pursuant to NRS 200.5093,
200.50935 and 200.5094, and records and investigations relating to
those reports, are confidential.

ADD 0404



—27-—

2. A person, law enforcement agency or public or private
agency, institution or facility who willfully releases data or
information concerning the reports and investigation of the abuse,
neglect, exploitation or isolation of older persons or vulnerable
persons, except:

(a) Pursuant to a criminal prosecution;

(b) Pursuant to NRS 200.50982; or

(c) To persons or agencies enumerated in subsection 3,
= is guilty of a misdemeanor.

3. Except as otherwise provided in subsection 2 and NRS
200.50982, data or information concerning the reports and
investigations of the abuse, neglect, exploitation or isolation of an
older person or a vulnerable person is available only to:

(@) A physician who is providing care to an older person or a
vulnerable person who may have been abused, neglected, exploited
or isolated;

(b) An agency responsible for or authorized to undertake the
care, treatment and supervision of the older person or vulnerable
person;

(c) A district attorney or other law enforcement official who
requires the information in connection with an investigation of the
abuse, neglect, exploitation or isolation of the older person or
vulnerable person;

(d) A court which has determined, in camera, that public
disclosure of such information is necessary for the determination of
an issue before it;

(e) A person engaged in bona fide research, but the identity of
the subjects of the report must remain confidential;

(f) A grand jury upon its determination that access to such
records is necessary in the conduct of its official business;

() Any comparable authorized person or agency in another
jurisdiction;

(h) A legal guardian of the older person or vulnerable person, if
the identity of the person who was responsible for reporting the
alleged abuse, neglect, exploitation or isolation of the older person
or vulnerable person to the public agency is protected, and the legal
guardian of the older person or vulnerable person is not the person
suspected of such abuse, neglect, exploitation or isolation;

(i) If the older person or vulnerable person is deceased, the
executor or administrator of his or her estate, if the identity of the
person who was responsible for reporting the alleged abuse, neglect,
exploitation or isolation of the older person or vulnerable person to
the public agency is protected, and the executor or administrator is
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not the person suspected of such abuse, neglect, exploitation or
isolation; or

(i) The older person or vulnerable person named in the report as
allegedly being abused, neglected, exploited or isolated, if that
person is not legally incompetent.

4. If the person who is reported to have abused, neglected,
exploited or isolated an older person or a vulnerable person is the
holder of a license or certificate issued pursuant to chapters 449, 630
to 641B, inclusive, or 654 of NRS, or sections 1.5 to 46, inclusive,
of this act, the information contained in the report must be
submitted to the board that issued the license.

Secs. 55-57. (Deleted by amendment.)

Sec. 58. NRS 372.7285 is hereby amended to read as follows:

372.7285 1. In administering the provisions of NRS 372.325,
the Department shall apply the exemption to the sale of a medical
device to a governmental entity that is exempt pursuant to that
section without regard to whether the person using the medical
device or the governmental entity that purchased the device is
deemed to be the holder of title to the device if:

(@) The medical device was ordered or prescribed by a provider
of health care, within his or her scope of practice, for use by the
person to whom it is provided,;

(b) The medical device is covered by Medicaid or Medicare; and

(c) The purchase of the medical device is made pursuant to a
contract between the governmental entity that purchases the medical
device and the person who sells the medical device to the
governmental entity.

2. Asused in this section:

(@) “Medicaid” means the program established pursuant to Title
XIX of the Social Security Act, 42 U.S.C. 88 1396 et seq., to
provide assistance for part or all of the cost of medical care rendered
on behalf of indigent persons.

(b) “Medicare” means the program of health insurance for aged
persons and persons with disabilities established pursuant to Title
XVIII of the Social Security Act, 42 U.S.C. 88 1395 et seq.

(c) “Provider of health care” means a physician licensed
pursuant to chapter 630, 630A or 633 of NRS, perfusionist, dentist,
licensed nurse, dispensing optician, optometrist, practitioner of
respiratory care, registered physical therapist, podiatric physician,
licensed psychologist, licensed audiologist, licensed speech
pathologist, licensed hearing aid specialist, licensed marriage and
family therapist, licensed clinical professional counselor,

ADD 0406



—-29 -

chiropractor , licensed dietitian or doctor of Oriental medicine in
any form.

Sec. 59. NRS 374.731 is hereby amended to read as follows:

374.731 1. In administering the provisions of NRS 374.330,
the Department shall apply the exemption to the sale of a medical
device to a governmental entity that is exempt pursuant to that
section without regard to whether the person using the medical
device or the governmental entity that purchased the device is
deemed to be the holder of title to the device if:

(&) The medical device was ordered or prescribed by a provider
of health care, within his or her scope of practice, for use by the
person to whom it is provided;

(b) The medical device is covered by Medicaid or Medicare; and

(c) The purchase of the medical device is made pursuant to a
contract between the governmental entity that purchases the medical
device and the person who sells the medical device to the
governmental entity.

2. Asused in this section:

(@) “Medicaid” means the program established pursuant to Title
XIX of the Social Security Act, 42 U.S.C. 88 1396 et seq., to
provide assistance for part or all of the cost of medical care rendered
on behalf of indigent persons.

(b) “Medicare” means the program of health insurance for aged
persons and persons with disabilities established pursuant to Title
XVIII of the Social Security Act, 42 U.S.C. 8§ 1395 et seq.

(c) “Provider of health care” means a physician licensed
pursuant to chapter 630, 630A or 633 of NRS, perfusionist, dentist,
licensed nurse, dispensing optician, optometrist, practitioner of
respiratory care, registered physical therapist, podiatric physician,
licensed psychologist, licensed audiologist, licensed speech
pathologist, licensed hearing aid specialist, licensed marriage and
family therapist, licensed clinical professional counselor,
chiropractor , licensed dietitian or doctor of Oriental medicine in
any form.

Sec. 60. NRS 442.003 is hereby amended to read as follows:

442.003 As used in this chapter, unless the context requires
otherwise:

1. “Advisory Board” means the Advisory Board on Maternal
and Child Health.

2. “Department” means the Department of Health and Human
Services.

3. “Director” means the Director of the Department.

4. “Fetal alcohol syndrome” includes fetal alcohol effects.

ADD 0407



—-30-

5. “Health Division” means the Health Division of the
Department.

6. “Obstetric center” has the meaning ascribed to it in
NRS 449.0155.

7. “Provider of health care or other services” means:

(a) A clinical alcohol and drug abuse counselor who is licensed,
or an alcohol and drug abuse counselor who is licensed or certified,
pursuant to chapter 641C of NRS;

(b) A physician or a physician assistant who is licensed pursuant
to chapter 630 or 633 of NRS and who practices in the area of
obstetrics and gynecology, family practice, internal medicine,
pediatrics or psychiatry;

(c) Alicensed nurse;

(d) A licensed psychologist;

(e) A licensed marriage and family therapist;

(f) Alicensed clinical professional counselor;

(9) A licensed social worker; fer}

(h) A licensed dietitian; or

(i) The holder of a certificate of registration as a pharmacist.

Sec. 61. NRS 608.0116 is hereby amended to read as follows:

608.0116 “Professional” means pertaining to an employee who
is licensed or certified by the State of Nevada for and engaged in the
practice of law or any of the professions regulated by chapters 623
to 645, inclusive, 645G and 656A of NRS [} and sections 1.5 to 46,
inclusive, of this act.

Sec. 62. Section 26 of this act is hereby amended to read as
follows:

Sec. 26. 1. In addition to any other requirements set
forth in this chapter [

to-the Board-

—b)-An} , an applicant for the issuance or renewal of a
license to engage in the practice of dietetics in this State shall
submit to the Board the statement prescribed by the Division
of Welfare and Supportive Services of the Department of
Health and Human Services pursuant to NRS 425.520. The
statement must be completed and signed by the applicant.

2. The Board shall include the statement required
pursuant to subsection 1 in:

(a) The application or any other forms that must be
submitted for the issuance or renewal of the license; or

ADD 0408



—-31-

(b) A separate form prescribed by the Board.

3. A license to engage in the practice of dietetics may
not be issued or renewed by the Board if the applicant:

(a) Fails to submit the statement required pursuant to
subsection 1; or

(b) Indicates on the statement submitted pursuant to
subsection 1 that the applicant is subject to a court order for
the support of a child and is not in compliance with the order
or a plan approved by the district attorney or other public
agency enforcing the order for the repayment of the amount
owed pursuant to the order.

4. If an applicant indicates on the statement submitted
pursuant to subsection 1 that the applicant is subject to a court
order for the support of a child and is not in compliance with
the order or a plan approved by the district attorney or other
public agency enforcing the order for the repayment of the
amount owed pursuant to the order, the Board shall advise the
applicant to contact the district attorney or other public
agency enforcing the order to determine the actions that the
applicant may take to satisfy the arrearage.

Sec. 63. (Deleted by amendment.)

Sec. 63.5. Except for the suspension of a license pursuant to
section 35 of this act, no disciplinary action may be initiated,
investigated or imposed pursuant to sections 1.5 to 46, inclusive, of
this act before July 1, 2013.

Sec. 64. Notwithstanding the provisions of section 20 of this
act, the State Board of Health shall grant a license to engage in the
practice of dietetics in this state without examination to a person
who:

1. Was engaged in the practice of dietetics in this State on or
before January 1, 2012;

2. Submits an application for a license to the Board on or
before January 1, 2013; and

3. Presents proof that the person:

() Isaregistered dietitian; or

(b) Meets the education and experience requirements set forth in
section 20 of this act.

Sec. 65. 1. This section and sections 11 and 63 of this act
become effective upon passage and approval.

2. Sections 1 to 10, inclusive, 12 to 61, inclusive, 63.5 and 64
of this act become effective on July 1, 2011, for the purpose of
adopting regulations and carrying out any other administrative tasks,
and on January 1, 2012, for all other purposes.
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3. Section 62 of this act becomes effective on the date on
which the provisions of 42 U.S.C. § 666 requiring each state to
establish procedures under which the state has authority to withhold
or suspend, or to restrict the use of professional, occupational and
recreational licenses of persons who:

(a) Have failed to comply with a subpoena or warrant relating to
a proceeding to determine the paternity of a child or to establish or
enforce an obligation for the support of a child; or

(b) Are in arrears in the payment for the support of one or more
children,
= are repealed by the Congress of the United States.

4. Sections 35 and 62 of this act expire by limitation on the
date 2 years after the date on which the provisions of 42 U.S.C. §
666 requiring each state to establish procedures under which the
state has authority to withhold or suspend, or to restrict the use of
professional, occupational and recreational licenses of persons who:

(a) Have failed to comply with a subpoena or warrant relating to
a proceeding to determine the paternity of a child or to establish or
enforce an obligation for the support of a child; or

(b) Are in arrears in the payment for the support of one or more
children,
= are repealed by the Congress of the United States.
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senate Bill No, 292-Senator Roberson

AN ACT relating to civil actions; providing immunity from civil
actions for a board of trustees of a school district or the
governing body of a charter school under certain
circumstances; revising the applicability of certain provisions
of existing law pertaining to certain civil actions involving
negligence; revising provisions governing the limitation on
ﬂua:munlnfnme-mmnncdumgﬁs that may be awarded in
certain civil actions; making various other changes relating to
certain actions involving negligence; and providing other
matiers properly relating thereto.

Laghstative Counsels .

Secthon 1 of this bill provides tha & board of wustees of & school distriet or the
muﬁyn!:?ﬁuriﬂmluwm%mﬂm%_hm
any act or omission by o person o micering i o sc
hﬁiﬂhml:rﬁdﬂlu:llhud:?iﬁﬁ"r iuntu"hrmn:h

purposcE.
Existing law defines “medical malpractice,” “demtal malpractice™ and
" and costains 'nmnul pm\liam mlltmq: b civil actions

“professional neglipence

involving claims of medical ﬂ'llw mpf ﬁfﬁ&m
negligence, (Chapter 41A of HRS} bill r:n'lm:.s efences i existing law fo
medical madpractice and demtal malpraciice and replaces those references with

references to professional Be mﬂ:ﬁuﬁnﬂ”ﬂd’mmhﬂtm“wmm:
definition of professional negligence o incorporate provisions af the previcusly
umdd-l:ﬂnlmﬂnlnudml practice.
tmﬁhwddl’hﬁlhlnm ‘provider of heaklcare™ Eunh:m.
actions involving professional pegligence. (NRS 41A.01
nllhls kil revises that definitson to inchede centain other professionals wm provids
healih care and to inclede clinics, sargery cemters and other emiitbes iha enploy
phiysiclans and oiher such
FthWImmm:nmmtﬂmwm;ﬁmumyhnm
in an action for injury or desth againet a provider of healih care based wpon
prnf-mm.lf pence. -lHltS 41A035) Section 3 of this bill limits the toial
ke awarded in sach sn action s S350 000,
r::mEt:m ﬁﬁ%ﬂhﬁ“ﬁMmmﬁ]nﬁﬁﬂ ;
isting esiah ] presa in actioms negligence
quumldﬁanfrmdlﬂ]mlhuﬂw m‘mﬂ or desih was caused by
mmumnlmﬁumammmd (MRS 41 A 000) Section ¥ of this
|J'I mﬂmﬂuﬂmlhcmmhlcnﬁummﬁ:umwrmmunmmﬂmh
(11 & plaistiff sabmals an affidavit or designates an expen witness to establish that a
of health care deviated from the accepled standard of care: or (2) expert
ezl ical pestimony is wsed (o establish a claim of professional negligence.
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THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto a new section to read as follows:

1. The board of trustees of a school district or the governing
mfnphﬂ#r#bwlﬁ#nﬂnwwrMFM

center is nof Lable for any civil damagers as a resull of any
act or omission by a person emploved by or volunteering for or
daffiliated with a school-based healih center or a spoRsoring enbiy
of the sehool-based health centér.

2. As wsed im rhis section, “school-based health center”
means a health center located on or in school grounds, property,
buildings or any other school district facilities for the purpose af
rendering care or services o any person.

Sec. 13. NRS 41A.003 is hereby amended to read as follows:

41A003  As used in this chapier, unless the conlext otherwise
requires, the words and terms defined in NRS [4HiA004] 414007 10
41A.017, inclusive, have the meanings ascribed to them in those
sections,

Sec. 15. NREMAﬂlﬁEhﬂ:hflmmdudm-mdufnlluws.

41A015 “Professional negligence™ means [a-neglizeni-—aci-or
omission-to-act-by] the failure of a provider of health care , in fthe]
r:nduing{e#pmﬁmnmal-}umm.mmﬂh—mu—m&m—m
proximale-cause-of-a-personal-injury-or-wrengiu

&r-haﬂdt%—-ﬁuh}-]lﬂhﬂ m.tmul& m,ﬂdﬂ&r
krowledge ml:mrﬂjiw“dur:mih*mmﬂbj

similarly trained
Sec. 1. NRE#IA ?lsltreﬂuw lnmduﬁ:llnws

41A.017 “Provider of health care™ means a physician licensed
|under] purswant to chapter 630 or 633 of NRS. assistant,
dentist, licensed nurse, dlspmmngnpmm oplometrisi, r:gm:md
physical therapist, podiatric physician, licensed psychologist,
chiropractor, doctor of Oriental medicine, medical lsboratory
director or technician, licensed dietitian or a licensed hospital ,
clinle, surgery cemter, physiclans’ professional corporation eor
Eroup practice that employs any such person and iz employess.
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Sec. 3. NRS 41A.035 is hereby amended 10 read as follows:
41A.035 In an action for injury or death against a provider of
health care based upon professional negligence, the injured plaintiff
may recover noneconomic damages, but the amount of
noneconomic damages awarded in such an action must not exceed
350000 ) rrgnﬂmqrﬂrumqr , defendanis or

ﬂtﬂﬁﬁ#pﬂnwﬂrﬁmwjh

Sec. 4. (Deleted by amendment.)

Sec. 5. NRS 41A 061 is hereby amended 1o read as follows:

41A061 1. Upnnm:mafm}lpanymupmmawn
motion, unless good cause is shown for the delay, the court shall,
nﬂ:rdu:nmmmepmhﬁ dismiss an action involving [medical
ilpraciice--or dentab-malprasctive] professional negligence if the
action is not brought to trial within {

2005,
—{H—'Fwnlj}rwiﬂhrlh:du:unmhhunmismﬂ ford

Ui et b4 abeek-dom-or-wliter
2, Dismjunlaftna:ﬂunplﬂummajhummllsahrm
the of another action upon the same claim for reliel against the
same defendants.
3. Each district court shall adopt court rules 1o expedite the
resolution of an action involving [medical-malpractice—or—dental
professional
o B NRS#lAmllslwrehfam:ndudmuadufuunw
41A071 If an action for [medical—malpractice—or—dental
malpraciiee] professional negligence is filed in the district court,
the district court shall dismiss the action, withoul prejudice, if the
action is filed without an affidavit [-sepporing] that:
1. Supports the allegations contained in the action | ;
2. [Is submitied by a medical expert who practices or has
practiced in an area that is substantially mnnluhnlh:t}lp:nl'

practice ma.tﬂnmmul'ﬂullltaﬁd
Fq,fm

3. .I'dm-l.m’r y name, or describes by conduct, each provide.
of health care who Mmhm;?n, »
4. Sets forth factually a specific act or acts of alleged
negligence separately as to each defendant in simple, concise and
le
Sec. TM#MMIWW@WNMWMMHE%
41A08]1 1. In an action for [medioal-malpractioe-or-dental

madpractice.] professional negligence, all the parties to the action,
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the insurers of the respective parties and the attomeys of the
respective shall attend and participate in a settlement
conference before a district judge, other than the judge assigned 1o
the action, 1o ascertain whether the action may be settled by the
before trial.
2. The judge before whom the settlement conference is held:
(a) May, for good cause shown, waive the altendance of any

:;’l Shall decide what information the parties may submit at the
settlement conference.

3. The judge shall notify the parties of the time and place of the
settlement conference.

4. The failure of any party, the party’s insurer or the party’s
attorney to participate in good faith in the settlement conference is
grounds for sanctions, including, withoot limitation, monetary
sanclions, against the party or the pary's attomey, or both, The
Judgcaul'ﬂn district courts shall liberally construe the provisions of

this subsection in favor of imposing sanctions in all appropriate
sitzations. It 15 the intent of the Legislaiure thid the judpes of the
dlsl_nm mﬂm mchmsﬁgrmmm o this subsection in all

and deter conduct which is not
urﬂartaken in good faith becapse such conduct overburdens limited
judicial resources, hinders the timely resolution of meritorious
claims and in:mmathcmafangaginginhn:ineumﬂpmﬁding
professional services to the public.

Sec. 8. NRS 41A.085 is hereby amended 1o read as follows:

41A085 1. Inan action for damages for [medical-malpmatice
of—dental—malproctiee] professional negligence in which the
defendant is insured pursuant o a in::.ful‘imm-nmtringlhe
liability of the defendant for a of the defendant’s professional
duty toward a patient:

(a) At any settlement conference, the judge may recommend that
ﬂunmnnhamhdfmlbe]jmlsurlhcpnlianinsmm.

(b) If the dﬂdg the recommendation described in
paragraph (a), fendant is entitled to obtain from independent
counsel an opinion letter explaining the nghts of, obligations of and
potential consequences to the defendant with regard to the
recommendation. The insurer shall pay the independent counsel to

ide the opinion letter described in this paragraph, except that the
insurer is nol required to pay more than 51,500 1o the independent
counsel to provide the opinion letier,

2. The section does not:

{a) Prohibit the plaintiff from making any offer of settlement.
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(b) Require tnlnsm:r'an[:n'mrldenr ¥ for independent counsel
for ldcfmdml::nc& in this section.

hcrehynn:ndndlnrr.nﬂufnllm
41A.100 1. i.inh:ht:g.l for personal injury or death is not

h:npnwd any provider of [medical] health care based on

an:md:npufmumn:ufﬂulmmlmwiﬂnm
mummg expert medical testimony, material from recognized

mmwmtu&mummuﬂmm
fach wherein the occurmed s to
e Bl oy S e
in the specific circumstances of the case and to prove causation of
the alleged personal injury or death, except that such evidence is not
required and a rebuttable presumption that the personal injury or
death was caused by ﬂg&mmm:m:ﬂhpmm
that the provider of care caused the personal injury or death
occurred in any one or more of the following circumstances:

(a} A foreign substance other than medicalion or a
d:mmumnununuﬂyl:ﬁmﬂﬁnuuhud}'nflplﬂm
fi
{hjﬁnmhnufwﬂ in 4 substince used in
treatment occurred in the course of treatment;

(c) An unintended bum caused by heat, radiation or chemicals
was suffered in the course of medical care;

(d) An injury was suffered during the course of treatment (o a
part of the body not directly involved in the treatment or proximate
thereto; or -

{n}hmpﬂpmdumwupufmnﬂm WIONE patient or
the wrong organ, limb or part of a patient’s body.

2. Expent medical testimony provided pursuant to subsection |
may only be given by a provider of fmedieal] health care who
practices or has practiced in an area that is substantially similar to
ﬂ::tjrp:nrpra:ﬂ:-:mgagadlnulheumeurm:aﬂ:#dughg:m

FAs-used-n-this-section—provider-ol-medioal-oare—neans-o
thuﬂmq—duim—-mgﬂumd —hﬂmﬂd—lﬁﬁpﬂnﬁ—u—m
efiplover od - any - such | The rebuitable pre
muﬂhrﬁmiﬁ:maﬂymmmm :ﬂhn

submits an affidavit purswant fo NRS 4IA07I, or

Mmmduknﬂnmrrﬂmaﬂﬂfmﬁ:hﬁﬂwﬁc
provider of health care deviated from the accepted o
care.

4. Nothing in this section shall be construed to preclude any
party fo the suit from designating and presenting expert testimony
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ar fo the legal or proximate cause of any alleged personal infury
or death.
Sec. 10. NRES 3029 is hereby amended to read as follows:
3029 1. The Supreme Courl shall provide by court rule for
mandatory n'a:h‘umng the complex issues of
[anveads n,ga!munﬂmmg professional negligence
for ecach district judgr: to whom uum imu:nh'mg {rmedpenl

i Aamdml'ﬁum “p:}fuﬁﬂurdnqb‘ganm has the
nﬂnilg'mﬁhd'mﬂllh’ﬁﬁﬂd 15,

Sec. 11. mmmmlmﬁﬂum:}w]}ma
cause of action that accrues on or after the effective date

Sec. 12. NRS 41A004, 41A009 and 41A013 are hereby

&:.ﬂmismhmmcﬂecﬂuupnnmm
approval,
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