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1. Judicial District Eighth Department 11

County Clark Judge Elizabeth Gonzalez

District Ct. Case No. A-13-689461-C Consolidated with A-16-742327-C

2. Attorney filing this docketing statement:
Attorney David J. Merrill Telephone 702-566-1935

Firm David J. Merrill, P.C.

Address 10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89146

Client(s) Marchai, B.T.

If this is 4 joint statement by multiple appellanfs, add the names and addresses of other counsel and
the names of their clients on an additional sheet accompeanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney David T. Ochoa Telephone 702-382-1500

Firm Lipson Neilson P.C.

Address 9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

Client(s) Wyeth Ranch Community Association

Attorney Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

Judgment after bench trial [ Dismissal:

O Judgment after jury verdict [ Lack of jurisdiction

O Summary judgment O Failure to state a claim

OO Default judgment O Failure to prosecute

O Grant/Denial of NRCP 60(b) relief [] Other (specify):

[0 Grant/Denial of injunction [ Divorce Decree:

O Grant/Denial of declaratory relief [ Original ) Modification

O Review of agency determination [ Other disposition (specify):

8. Does this appeal raise issues concerning any of the following?

] Child Custody
O Venue

[0 Termination of parentsl rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal:

SFR Investments Pool 1, LLC v. Marchai, B.T., Case No. 74416

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.£., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

The district court case Marchai, B.T. v. Perez, Case No. A-13-689461-C was consolidated
with Marchai, B.T. v. SFR Investments Pool 1, LLC, Case No. A-16-742327-C, also from the
Eighth Judicial District Court. The district court tried both consolidated cases and issued its
findings of fact and conclusions of law on March 8, 2021.



8. Nature of the action. Briefly describe the nature of the action and the result below:

Marchai commenced this action against SFR for judicial foreclosure, claiming Wyeth Ranch
Community Association's foreclosure did not extinguish Marchai's deed of trust. Marchai
also asserted alternative claims for wrongful foreclosure, intentional interference with
contract, and breach of good faith against Wyeth Ranch in the event the district court ruled
for SFR. Based upon documents Wyeth Ranch produced, the district court concluded after a
bench trial that Wyeth Ranch applied the homeowner's partial payments first to the oldest
association dues. Hence, the homeowner satisfied Wyeth Ranch's lien's superpriority portion
and its foreclosure did not extinguish Marchai's deed of trust. Because the district court
ruled for Marchai against SFR, it dismissed Marchai's alternative claims against Wyeth
Ranch,

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach separate
sheets as necessary):

Marchai contends that the district court correctly ruled for Marchai against SFR. Marchai
filed this cross-appeal to preserve its claims against Wyeth Ranch in the event an appellate
court reversed the district court. Hence, if an appellate court reverses the district court, the
issues on appeal are as follows:

1. If an appellate court concludes SFR was a bona fide purchaser for value, did the district
court err by not entering judgment for Marchai and against Wyeth Ranch on its claim for
wrongful foreclosure?

2. If an appellate court concludes that the homeowner's payments did not satisfy the lien's
superpriority portion, did the district court err by not entering judgment for Marchai and
against Wyeth Ranch on its claim for breach of good faith?

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

Marchai is not aware of pending proceedings in this court raising the same or similar issues.



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

X N/A

] Yes

] No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[J Reversal of well-settled Nevada precedent (identify the case(s))

[0 An issue arising under the United States and/or Nevada Constitutions
O A substantial issue of first impression

[] An issue of public policy

0 An issue where en banc congideration is necessary to maintain uniformity of this
court's decisions

[ A ballot question
If so, explain:



13. Assignment to the Court of Appeals or retention in the Supreme Court. Briefly
set forth whether the matter is presumptively retained by the Supreme Court or assigned to
the Court of Appeals under NRAP 17, and cite the subparagraph(s) of the Rule under which
the matter falls. If appellant believes that the Supreme Court should retain the case despite
its presumptive assignment to the Court of Appeals, identify the specific issue(s) or circum-
stance(s) that warrant retaining the case, and include an explanation of their importance or
significance;

This cross-appeal is not presumptively retained by the Supreme Court. But SFR's docketing
statement has requested the Supreme Court retain this case despite presumptive
assignment to the Court of Appeals.

14. Trial. If this action proceeded to trial, how many days did the trial last? 1

Was it a bench or jury trial? Bench

15. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?
No.



TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from Not applicable

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review:

Maxrchai contends that no written judgment waa filed in the district court upon which
SFR could seek appellate review and, thus, SFR's appeal is premature, The district
court entered findings of fact and conclusions of law, but has not yet entered a

judgment. But in an abundance of caution, Marchai filed its notice of cross-appeal under
N.R.A.P. 4(a)(2).

17. Date written notice of entry of judgment or order was served Not applicable
Was service by:
O Delivery
[ Mail/electronic/fax

18, If the time for filing the notice of appeal was tolled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

CINRCP 50())  Date of filing
OONRCP52()  Date of filing

O NRCP 59 Date of filing

NOTE: Motions made pursuant to NRCP 60 or motions t'or rehearmg or reconsideration may toll the
time for filing a notice of appeal. See AA Prxim J ashington, 126 Nev. ___, 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resclving tolling motion was served
Was service by:
{J Delivery
O Mail



19. Date notice of appeal filed April 26, 2021

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:
SFR filed its notice of appeal on April 12, 2021.

Marchai filed its notice of appeal on April 26, 2021.

20. Specify statute or rule governing the time limit for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP(4)(a)(2)

SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

8

® 0 NRAP 3A(b)(1) 1 NRS 38.206
O NRAP 3A(b)(2) ] NRS 233B.150
0 NRAP 3A(b)(3) [0 NRS 703.376
] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:

As stated in response to Question No. 16, above, Marchai believes SFR's appeal is premature
and, thus, no basis exists for this Court to exercise jurisdiction to review the judgment or
order appealed from. The district court entered its findings of fact and conclusions of law,
but has not yet entered a judgment. But in an abundance of caution, Marchai filed its notice
of cross-appeal under NRAP(4)(a)(2).



22. List all parties involved in the action or consolidated actions in the district court:
(a) Parties:
Marchai, B.T.
SFR Investments Pool 1, LLC
Wyeth Ranch Community Association
Cristela Perez
U.S. Bank, N.A.
Alessi & Koenig, LLC

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, ¢.g., formally dismissed, not served, or
other:

Perez and U.S. Bank are not parties to this appeal because they did not appear in
the action and the district court entered a default against both. Alessi & Koenig is
not a party to this appeal because it did not participate in the district court as it
filed bankruptey.

28. Give a brief description (3 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim,

Marchai's claims: Judicial foreclosure (no judgment entered); Unconstitutional Takings
(October 3, 2017); Due Process (October 3, 2017); Wrongful Foreclosure (no judgment
entered); Breach of Good Faith (no judgment entered); Intentional Interference with
Contract (no judgment entered); Quiet Title (no judgment entered against SFR;
January 24, 2017 as to Wyeth Ranch).

SFR's counterclaims: Declaratory Relief/Quiet Title (no judgment entered); Preliminary
and Permanent Injunction (no judgment entered).

24. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

3 Yes
X No

25. If you answered "No" to question 24, complete the following:
(a) Specify the claims remaining pending below:
The district court entered its findings of fact and conclusions of law, but has not yet
entered a formal judgment granting Marchai's judicial foreclosure and quiet title claims,
denying Marchai's wrongful foreclosure, breach of good faith, and intentional
interference with contract claims, and denying SFR's declaratory relief/quiet title and
preliminary and permanent injunction claims.



(b) Specify the parties remaining below:
Marchai, SFR, and Wyeth Ranch.

{¢) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

O Yes
No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[0 Yes
X No

26. If you answered "No" to any part of question 25, explain the basis for seeking
appellate review (e.g., order is independently appealable under NRAP 3A(b)):

As stated in response to Question No. 16, above, Marchai believes SFR's appeal is premature
and, thus, no basis exists for this Court to exercise jurisdiction to review the judgment or
order appealed from. The district court entered its findings of fact and conclusions of law,
but has not yet entered a judgment. But in an abundance of caution, Marchai filed its notice
of cross-appeal under NRAP(4)(a)(2).

27. Attach file-stamped copies of the following documents:

The latest-filed complaint, counterclaims, cross-claims, and third-party claims

Any tolling motion(s) and order(s) resolving tolling motion{s)

Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-
claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal

Any other order challenged on appeal

Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the

best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Marchai, B.T. David J. Merrill

Name of appellant Name of counsel of record
May 20, 2021 s/ David J. Merrill

Date Signature of counsel of record

Clark County, Nevada
State and county where signed

CERTIFICATE OF SERVICE

I CEI'tlfy that on the 20th day of May , 2021 , I served a copy of this
completed docketing statement upon all counsel of record:

O By personally serving it upon him/her; or

(X By mailing it by first class mail with sufficient postage prepaid to the following
address(es): NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

David T. Ochoa, Lipson Neilson P.C., 9900 Covington Cross Drive, Suite 120, Las
Vegas, Nevada 89144

Karen T. Hanks, Kim Gilbert Ebron, 7625 Dean Martin Drive, Suite 110, Las Vegas,
Nevada 89139

Thomas J. Tanksley, 10161 Park Run Drive, Suite 150, Las Vegas, Nevada 89145

Dated this 20th day of May ,2021

fs/ David J. Merrill
Signature
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CIVIL COVER SHEET
Clark County, Nevada

Case No.
{A4s5i) Ened by Clerk's Office)

A-13-689461-C
XXVI

[. Party Information

Plaintiffts) (nameiaddressiphone).

MARCHI B.T.

Attorney (name/saddressiphone):

Benjamin 1. Petiprim, Tisq. (NV Bar 11681)
Law Offices of Les Zieve

3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada §9169

Tel: (702) 948-856  Fax: (702) 446-989

Defendani(s) (nameiaddressiphone):
CRISTCLA PCREZ, ET. AL.

Attorney (namefaddressiphone .

I1. Nature of Controversy (Plcasc check applicable bold catcgory and

applicable subcategory, if appropriate)

[J Arbitration Requested

Civil Cases

Real Property Torts

O Landlerd/Tenant Negligence [ Product Liability

[ Unlawful Detainer [ Negligence - Auto [ Product Liability™Motor Vehicle
[X] Title to Property [J Negligence - Medical/Dental [ Other Torts/Product Liability

X Foreclosure [J Negligence - Premises Tiability [ Intentional Misconduct

[ Liens ) (Slip/Fall) O Torts/Detamation ( Libel/Slander)

g8 Qlle_n: - [J Negligence - Other [ Interfere with Contract Rights

1UCt 11UC

[ specific Performance
[ Condemnation/Eminent Domain
[] Other Real Property

[ Partition

[ Planning/Zoning

[l | Employment Torts (Wrongful termination)
[1 Other Torts

[ Anti-trust

[J Fraud‘Misreprescntation

O Insurance

[ Legal Tort

[ Unfair Competition

Probatc

Other Civil Filing Types

Estimated Estate Value:

O Summary Administration
[ General Administration
] Special Administration
[ Set Aside Estates

[ Trust/Conservatorships
[ Individual Trustee
[ Corporate Trustee

[ Other Probate

] Construction Defect

[0 Chapter 40
[0 General
[1 Breach of Contract
Building & Construction
Insurance Carrier
Commercial Instnument
Other Conttacts/Acct/Judgment
Collection of Actions
Employment Contract
Guaraniee
Sale Contract
Uniform Commercial Code
[ Civil Petition for Judicial Review
[ Foreclosure Mediation
[] Other Administrative Law
[] Department of Motor Vehicles
g Worker’s Compensation Appeal

0000000004

[J Appeal from Lower Court juiso check
applicable civit case boxi
[ Transfer from Justice Court
] Justice Count Civil Appeal
[ Civil Writ
[J Other Special Proceeding
[J Other Civil Filing
Compromise of Minor’s Claim
Conversion of Property
[ Damage to Property
[ Employment Security
[ Enforcement of Judgment
[0 Foreigm Judygment — Civil
[ Other Personal Property
[] Recovery of Property
[ stockholder Suit
[ Other Civil Matters

I11. Business Court Requested (Please check applicable category; for Clark or Washoe Counties only.)

] NRS Chapters 78-88
O Commoditics (NRS 90)
[ sccuritics (NRS 90)

[ Investments (NRS 104 Art. 8)
[ Deeeptive Trade Practices (NRS 598)
[J Trademarks (NRS 600A)

[] Cnhanced Case Mgmt/Business
[ Other Business Court Matters

September 30), 2013
Date

Nevada AOC  Research and Statistics Unit

/s/ Benjamin D. Petiprin

Signature of initiating party or representative

Form PA 201
onév. 2.5C
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COMP

LAW OFFICES OF LES ZIEVE

Benjamin D, Petiprin, Esq. (NV Bar 11681)
3753 Howard Hughes Parkway, Suite 200
Las Vegas, Nevada 89169

Tel:  (702) 948-8565

Fax: (702) 446-9898

Attorneys for plaintiff Marchai B.T.

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T., a Bank Trust,

Plaintiff,

VS.

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, a limited

Electronically Filed
09/30/2013 02:50:22 PM

A e

CLERK OF THE COURT

A-13-689461-C

CASE NO.:
DEPT. NO.:

XXVI

COMPLAINT FOR JUDICIAL
FORECLOSURE OF DEED OF TRUST

Exempt from Arbitration
Action Involves Real Property

liability company; U.S. BANK NATIONAL
ASSOCIATION, N.D., a national association;
DOES 1 through 10, inclusive, and ROES 1
through 10, inclusive.

Defendants.

COMES NOW Plaintiff, Marchai B.T., a Bank Trust (“Plaintiff”), and alleges as follows:
I Plaintiff is, and at all times herein mentioned, a Bank Trust duly authorized to
transact business in the State of Nevada.
2. This action concerns real property located in the City of Las Vegas, County of
Clark, State of Nevada, and is legally described as set forth in Exhibit “1" attached hereto, and
incorporated herein by this reference. The property is commonly known as: 7119 Wolf Rivers
Avenue, Las Vegas, NV 89131 (the “Subject Property”), Clark County Assessor’s Parcel

Number 125-15-811-013.

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -1-
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3. Plaintiff is informed and believes that Cristela Perez (“Borrower”) is an
individual, residing in the City of Las Vegas, County of Clark, State of Nevada and has an
ownership interest in or to the Subject Property by reason of a deed of trust.

4, Plaintiff i1s informed and believes that SFR Investments Pool 1, LLC (“SFR
Investments™) is a limited liability company, and has an interest in the Subject Property or some
part of it by reason of a trustee’s deed upon sale and is the record owner of the Subject Property.

5. Plaintiff is informed and believes that U.S. Bank National Association, N.D. (“US
Bank™) is a national association, and has an interest in the Subject Property or some part of it by
reason of a junior lien, which interest is subsequent to that of Plaintiff.

6. Plaintiff is ignorant of the true names and capacities of individual defendants sued
herein as DOES 1 through 10, inclusive, and corporations, partnerships or other business entities
sued herein as ROES 1 through 10, inclusive, and therefore sues these defendants by such
fictitious names. Plaintiff is informed and believes that defendants named herein as DOES 1
through 10 and ROES 1 through 10 have, or may claim to have, some right, title or interest in
and to the Subject Property, the exact nature of which is unknown to Plaintiff and Plaintiff will
seck leave to amend this complaint (“Complaint”) to allege their true names and capacities when
and as ascertained, and will further ask leave to join said defendants in these proceedings.

7. On or about October 19, 2005, for valuable consideration, the Borrower made,
executed and delivered to CMG Mortgage, Inc. (“CMG Mortgage™) that certain InterestFirst
Adjustable Rate Note dated October 19, 2005 (the “Note™) evidencing a loan to the Borrower in
the original principal amount of $442,000.00 (“Loan™). A copy of the Note is attached hereto as
Exhibit "2" and incorporated herein by this reference,

8. To secure payment of the principal sum and interest provided in the Note, as part
of the same transaction, Borrower executed and delivered to CMG Mortgage, as beneficiary, a
Deed of Trust (hereinafter the “Deed of Trust™) dated October 19, 2005. A true and correct copy
of the Deed of Trust is attached hereto as Exhibit ""3" and incorporated herein by this reference.

The Deed of Trust was recorded in book number 20051109 as instrument number 0001385 in the

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -2-
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Official Records of the Clark County Recorder’s Office (“Official Records™) on November 9,
2005.

9. The Deed of Trust was then assigned to CitiMortgage, Inc. by that certain
Corporate Assignment of Deed of Trust (“Assignment”) recorded in book number 20120605 and
instrument number 0003133 in the Official Records on June 5, 2012. The Deed of Trust was
subsequently assigned to U.S. Bank National Association, as Trustee for Stanwich Mortgage
Loan Trust, Series 2012-6 by that certain Assignment of Mortgage (Assignment 2”) recorded in
book number 20120726 as instrument number 0002017 in the Official Records on July 26, 2012.
The Deed of Trust was then assigned to Plaintiff by that certain Assignment of Deed of Trust
(“Assignment 3”) recorded in book number 20130812 as instrument number 0002562 in the
Official Records on August 12, 2013. True and correct copies of the Assignment, Assignment 2
and Assignment 3 are attached hereto as Exhibit “4” and incorporated herein by this reference.

10. On or about January 30, 2006, defendant US Bank funded a loan to Borrower in
the original principal sum of $100,000.00. The loan was, and is evidenced by a Deed of Trust
(“Junior Deed of Trust™) recorded in book number 20060406 as instrument number 0004914 of
the Official Records. A true and correct copy of the Junior Deed of Trust is attached hereto as
Exhibit “5” and incorporated herein by this reference.

11.  Wyeth Ranch Homeowners Association (“HOA™) recorded multiple Notice of
Delinquent Assessment Liens, Notice of Defaults, and Notice of Trustees Sales between
November 5, 2007 and October 31, 2012. Most recently, HOA recorded that certain Notice of
Trustee’s Sale in book number 20130731 as instrument number 0001002 of the Official Records
on July 31, 2013, The trustee’s sale was held on August 28, 2013 at 2:00 P.M.,

12. Defendant SFR Investments purchased the Subject Property at the trustee’s sale
for the amount of $21,000.00, as referenced in that certain Trustee’s Deed Upen Sale (“TDUS™)
recorded in book number 20130909 as instrument number 0001816 of the Official Records. A
true and correct copy of the TDUS is attached hereto as Exhibit “6” and incorporated herein by

this reference.

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -3-
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13. Plaintiff is informed and believes that on October 1, 2011 a default occurred
under the terms of the Note, in that the Borrower failed to make the regular monthly installment
payment due on that date and all subsequent payments in the approximate amount of $2,657.39.

14, That certain Notice of Intent to Foreclose (“Notice of Intent”) dated October 3,
2012 was subsequently mailed to the Borrower. A true and correct copy of the Notice of Intent
is attached hereto as Exhibit “7” and incorporated herein by this reference. The Notice of Intent
provided notice to the Borrower of her default under the terms of the Note and Deed of Trust of
monthly payments obligations in the amount of $36,281.60. The Notice of Intent indicated that
acceleration and foreclosure and public sale of the Subject Property would occur if the amount in
default was not cured within 30 days. The Notice of Intent further provided that the Borrower
has the right to reinstate the Loan following acceleration pursuant to the terms under the Note
and Deed of Trust, and that Borrower has a right to assert in any foreclosure action the non-
existence of a default and any other defenses to acceleration and foreclosure.

15.  The subject Note provides that, if the payors default in payment of any installment
when due, or in the performance of any agreement in the subject Deed of Trust securing payment
of the subject Note, the entire principal and interest will become immediately due and payable at
the option of the noteholder. The subject Deed of Trust provides that, if the trustors default in
paying any indebtness secured by the subject Deed of Trust, or in the performance of any
agreement in the subject Note or Deed of Trust, the entire principal and interest secured by the
subject Deed of Trust will, at the option of the beneficiary, become immediately due and
payable.

16.  The Deed of Trust further provides that in the event of a default, the lender may
invoke the power of sale and after the required notices and time frames, sell the Subject Property
at a public auction.

17. By the terms of the subject Note, the Borrower promised and agreed to pay to
Plaintiff monthly installments of $2,657.39, principal and interest, beginning December 1, 2005.
The Borrower has wholly failed, neglected and refused to pay the installment that was due on

October 1, 2011 and the subsequent months, up to and including the date of this Complaint. The

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -4-
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total of the monthly payments in default including accrued fees and interest is approximately
$74,440.01. For such failure and default under the subject Note and Deed of Trust, Plaintiff has
elected to declare the entire remaining sum of principal and interest immediately due and
payable. Additional interest will accrue at the rate of $38.30 per day for each additional day
from October 1, 2011 to the date of entry of judgment in this action.

18.  Plaintiff may hereafter be required to expend additional sums to protect its
security in the Subject Property. In the subject Deed of Trust, the Borrower agreed to pay any
sums expended by Plaintiff. Plaintiff will amend this Complaint to allege the nature and
amounts of such sums if Plaintiff is required to make the additional expenditures.

19. Under the subject Note and Deed of Trust, the Borrower, agreed that, if any action
were instituted on the Note or Deed of Trust, she, as defendant, would pay the sum fixed by the
Court as Plaintiff’s attorneys’ fees and that these charges would also become a lien against the
Subject Property. Because of the above-described defaults, it has become necessary for Plaintift
to employ an attorney to commence and prosecute this foreclosure action. The reasonable value
of services of counsel in this action shall be proved at or after trial in this action.

FIRST CAUSE OF ACTION
(For Judicial Foreclosure of Deed of Trust, Against all Defendants)

20.  Plaintiff realleges and incorporates herein by reference each and every allegation
set forth in Paragraphs 1 through 19 of the Complaint as though set forth in full.

21.  Despite Plaintiff’s demands for payment under the Note and Deed of Trust,
Borrower has failed and refused to pay Plaintiff its indebtedness due, and Borrower is now in
default under the Note and Deed of Trust.

22.  Asaresult of the default under the Note as secured by the Deed of Trust, Plaintiff
secks to exercise its right under the Deed of Trust to foreclose on the Subject Property. And
Plaintiff seeks a Judgment of this Court foreclosing said Deed of Trust with the Court to award
Judgment for any deficiency which may remain after applying all proceeds of the sale of the

Subject Property applicable to the Judgment procured hereunder. The filing of this action does

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -3-
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not constitute a waiver of Plaintiff’s right to proceed with a non-judicial foreclosure if it so
elects.

23.  The Note and Deed of Trust provide that in the event of default thereunder by the
Borrowers, Plaintiff is entitled to recover its costs, including reasonable attorneys’ fees, incurred
in enforcement thereof. Plaintiff has employed Benjamin D. Petiprin of the Law Offices of Les
Zieve, licensed and practicing attorney in the State of Nevada, for the purpose of instituting and
prosecuting the within action. Attorneys' fees have been, and continue to be incurred in an
amount to be proven at trial.

24.  As a result of Borrower’s default and breach, Plaintiff has been damaged in the
amount of the principal balance of the loan, accrued interest, late charges, advances, expenses
and attorneys’ fees and costs which remain due under the Note and Deed of Trust.

WHEREFORE, Plaintiff prays for relief as follows:

As to the First Cause of Action

L. That the Court enter a money judgment against Borrower defendant only:

a. The sum of $430,113.48 principal, together with interest as allowed at the
Note rate currently at 3% from October 1, 2011, to the date of judgment, according to proof;

b. Costs of this action and reasonable attorneys’ fees;

c. Additional sums, if any, that Plaintiff hereafter expends to protect its
interest in the Subject Property, together with interest, according to proof.

2. That the Court adjudge the rights, claims, ownership, liens, titles and demands of
defendants are subject, subordinate and subsequent to Plaintiff’s Deed of Trust;

3, That the Court order, adjudge, and decree that the Subject Deed of Trust be
foreclosed and that the usual Judgment be made for the sale of the Subject Property, according to
law, by the Sheriff of the County of Clark, or by a levying officer to be appointed by the Court;
that the proceeds of the sale be applied in payment of the amounts due to Plaintiff;, that
defendants and all persons claiming under them subsequent to the execution of said Deed of
Trust, either as lien claimants, judgment creditors, claimants under a junior trust deed,

purchasers, encumbrances and otherwise, be barred and foreclosed from all rights, claims,

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -6-
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mterest or equity of redemption of the Subject Property and every part of the Subject Property
when the time for redemption has lapsed;

4. That the Court award Plaintiff judgment and execution against Borrower
defendant only for any deficiency that may remain after applying all proceeds of the sale of the
Subject Property duly applicable to satisfy the amounts by the Court under paragraph 1 of this
demand for judgment;

5. That the Court permit Plaintiff or any other party to this suit, to become
purchasers at the foreclosure sale; that when the time for redemption has lapsed, the levying
officer or Sheriff, as the case may be, shall execute a deed to the purchaser of the Subject
Property at the sale; and that the purchaser be given possession of the Subject Property upon

production of the levying officer’s or Sheriff's Deed;

6. For attorneys' fees according to proof in an amount the Court deems reasonable;
7 That the Court award all other appropriate and just relief.

8. For costs of suit incurred herein; and

9 For such other and further relief as the Court may deem just and proper.

DATED: September 30, 2013 LAW OFFICES OF LES ZIEVE

By: /s/ Benjamin D, Petiprin
Benjamin D. Petiprin, Esq.
Attorney for Plaintiff
Marchai B.T.

COMPLAINT FOR JUDICIAL FORECLOSURE OF DEED OF TRUST -7-
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LEGAL DESCRIPTION

PARCELI:

LOT 13 IN BLOCK A OF WYETH RANCH-UNIT 2, AS SHOWN BY MAP THEREOF ON
FILE TN BOOK 112 OF PLATS, PAGE 8 IN THE OFFICE OF THE COUNTY RECORDER
OF CLARK COUNTY, NEVADA.

PARCEL II:

A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, USE AND ENJOYMENT OF
THE COMMON LOTS AS SHOWN ON THE ABOVE MAP AND AS SET FORTH TN THE
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED
OCTOBER 4, 2002 IN BOOK 20021004 AS DOCUMENT NO. 01353 AS THE SAME MAY
BE AMENDED FROM TIME TO TIME.
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Loan No.: 32501493
InterestFirst®™ ADJUSTABLE RATE NOTE

(One-Year LIBOR Index (As Published In / 0/5/
The Wall Street Journal) — Rate Caps) CL

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAVMENT, THIS
NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE 1 MUST PAY,

MIN: 1000724-0032501493-7
MERS TELEPHONE: (888) 679-6377

QOctober 19, 2005 LAS VEGAS NEVADA
{1ae) [City| |State]
LF mQ,e£’
7119 WOPL RIVERS AVENUE, LAS VEGAS, NEVADA §9131
{Property Address)

1 BORROWER'S PROMISE TO PAY

I retarn {or @ Toan that [ have teceived, [ pramise ta pay U.S. § 442,000.00 (this amoutt is callod “Principal™), plus interest,
to the order of Lander. Lender is CMG MORTGAGE, INC.. I will make all payments under this Note in the form of cash, check or
ey order,

t unclarstand that Lender may transfer this Note. Lender or anyone who takes this Note by transfer and who is entitled to
receive payments under this Note is called the “Note Holder."

. INTEREST
Interest will be charged on unpaid principal until the full amount of Principal has becn paid. 1 will pay interest at a yearly
ratc ol 5.000%. The interest rvte T will piy may change in accordance withy Scection 4 of this Nate.

The interest wite reguired by this Section 2 and Section 4 of this Note is the rate U will pay both before and afier any default
described i Section 7(B) of this Note.

RE PAYMENTS

{A) Time and Place of Payments

! will make a paymen! on the FIRST day of every month, beginning on December 1, 2005, Before the First Principal and
lmerest Paymoent Due Dale as described in Section 4 of this Note, may payment will consist only of the interest due on the unpaid
principal balance of this Note. Thereatter, [ will pay principal and interest by making a payment every month as provided below.

I will make my monthly paywments of principal and interest beginning on the First Principal and loterest Payment Due Date as
describad in Scetion 4 of this Note. T will make these paynients every month until I have paid all of the principal imd inlerest and any
other charges deseribed below (hat [ may owe under this Note. Each menthly payment will be applied as of its scheduled due date,
and i the payment imclades both principal and interest, i will be applied to interest before Principal. {f, on November §, 2035, T st
awe awowsts under this Note, I will pay those amounis in full on tha date, which is called the “Maturity Date.”

[ will make my monthly payments at 3160 CROW CANYON ROAD, SUITE 240, SAN RAMON, CALIFORNIA 94583
or at a different place if required by the Note Holder.

(B) Amount of My I[nitial Monthly Payments

My mouihly payment will be in (he mnount of U.S, $ 1,841.67 before the First Principal and Interest Payment Due Date, and
thervafler will be in an amount sutficient o repay the principal and inferest at the rate determined as described in Section 4 of this

MULTINTATE InterestFiext ADJUSTARLE RATE NOTE-—ONE-YEAR LIBOR INDEX—Singh: Fumily—F nunle Mue Uniform Inxtrment
Form 3530 11/
(page 1 of'3)
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Nol¢ in substantially oqual installments by the Maiurity Date. The Note Holder will notify me prior to the date of change in monthly
paywienl,

{C) Manthly Payment Changes

Changes in my monthly payment will reflect changes in (he unpaid principal of my Joan and w the ingerest rate that [ must
pay. Thu Not¢ Holder will dulerinine my new inlerest rate and the changed amount of my monthly payment in accordance with
Seesion 4 vr 5 ol this Nate.

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The initial fixed interest vate I will pay will change 10 an adjustable interest rate on the FIRST day of November, 2010, and
the adjustable interest rate [ will pay may change on that day every 12th month thereafter, The date on which my iniial fixed interest
rate thanges to an adjustable interest rate, and each date on which my adjustable intevess rate could change, is called » “Change Date.”

{B) The Index

Beginning with the first Change Date, my adjustable interest rite will be based on an Index. The “lodex” is ihe average of
interbank oftered rates 1or one-year U.S, dollar-denominated deposits in the London market (“LIBOR™), as published in 7he #alt
Street Journal. The mast recent Index figure available as of the dite 45 days bedore each Change Date is called (he “*Current Index.”

If the Index is no longer available, the Note Holder will choose a new index that is based upon comparable information. The
Note Holder will give me notice of this choice.

(C) Calculation of Changes

Before each Change Date, the Note Holder will calculate iy new interest rate by adding Two and One-Fourth percentage
points {2.250%) 10 the Current Index. The Note Holder will then round the result of this addition to the nearest one-cighth of one
percentage paint (0.125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be my new inferest rate until
The next Change Dale.

Thie Nele Holder will then determine the amount ot the monthly payment that would be sutticient to repay the unpaid
principal that 1 am expected 10 owe at the Chimge Date in il on e Marity Dite at my new interest rate in substanmtially egual
payments, The result of this caleudation will be the new amount of my monthiy payment.

(D) Limits on Intercst Rate Changes

The interest rate [ am reguired to pay at the {irst Change Date will not be greater than 10.000% or less than 2,250%.
Thercalier, my adjustable interest rate will never be increased or decreased on any single Change Date by more than Two percontage
paints (2.400%) from the rate of interest [ have been paying for the preceding 12 months. My intercst rate will never be greater than
10.M10%,

(E) Effective Date of Changes

My new interest rne will become efteciive on each Change Date. 1 will pay the amoumt of my new monthly payment
heginning on the fitst monthly payment date afier the Change Date until the amount of my monthly payment changes again.

{F) Notice of Changes

Belore the cltective date of any change in my interest rate and/or monthly payment, the Note Holder will deliver or mail 1o
me a notice of such change, The notice will include infonnation required by law to be given 1o me and atso the fitle and telephone
nuniber of i person who will answer any question 1 may have reparding the notice.

(G) Date of First Princtpal and Interest Payment
The date of my [irst payment consisting of both principal amnd interest on this Nete (the “First Principal and Interest Paymemt Due
Date™) shall be ihe first monthly payment date afier the first Change Date.

5. BORROWER'S RIGHT TO PREPAY

1 have the right to make payments of principal al any time before they are due. A payment of principal only is known gs a
“Prepayment.” When [ make a Prepayient, 1 will 1ell the Note Holder in wriling that T am doing so. 1 may not designate a payment
as a Prepayment if ] have not nile all the monthly paymenis due under the Note.

I may make a full Prepayinent or partinl Prepayments without paying a Prepayment charge, The Noie Holder will use my
Prepayments to reduce (he amownt of principal that 1 owe under this Note. However, the Note Holdar may apply iny Prepayment 1o
the scerued andd wnpiid interest on the Prapayment amxnmt, before applying my Prepayment to reduce the principal amount of the
Note. IFI make a pactial Prepaymont, there witl be no changes in the due date of my monthly payment unless the Note Holder agrees
in weiting (o those changes. 18 the partial Prepayment 1s made during the period when my monthly payments consist only of interest,
the amaunt of the monthly paymem will decrease for the remainder of the tem when my payments consist oaly of interest. if the
partial Prepayinent is made during the period when my payments consist of principal and interest, my partial Prepayment may reduce
the amount o my monthly payments after the first Change Date following my partial Prepaymaent. Howceva, any reduction duc to my
partial Prepayment may be offser by an intercst rate increasc.

MULTISTATE InfereciFint ADJUSTABLE RATE NOTE—ONE.YEAR LIROR INDEX—Single Family—F annle Mat Uniform Insbrument
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6. LCAN CHARGES

It a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other
Joan charges collected or 1o be collectad in connection with this loan exceed the permitted limits, then: () any such loan charge shall
be reduced by the amonnt necessary 10 reduce the charge to the permitted limit; and (b) any sums already collected from e that
exceeedad pormitted limits will be refunded 10 me. The Note Holder may choose to make this refund by reducing the Principal [ owe
winder this Note or by making a direet payment to me.  1f a refund reduces Principal, the reduction will be treated as a partial
Prepaymen.

7. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charpes for Overdue Payments

If the Note Holder has oot received the full amount of any mouthly payment by the end ol lifteen (15) calendar days alier the
dme ivis due, | will pay a hate charge to the Note Holder. The amount of 1he charge will be five percent {5.00%) of my overdue
payment af principal and interest. [ will pay this latc charge promptly but anly ance on cach late payment.

(B) Default

It'1 do not pay the full amount of each monthly payment on the date it is dug, I will be in defauli.

{C) Notice of Default

If £ am in default, the Note Holder may send me a written notice telling me that if [ do not pay the overdue antouni by a
certain date, the Note Holder miry require e to pay inumediately the full amount of Principal that has not been paid and all the
interest that [ owe on than atnount.  That date must be ar least 30 days afier e date on which the notice is mailed to me or delivered
by other mems.

(D) No Waiver By Note Holder

Even il ot a time when 1 am in default, the Note Holder does not require me 1o pay imunediately in full as described above,
the Note Holder will stili have the right 1o do so if' 1 am in default at a later time,

{E) Payment of Note Holder's Costs and Expenses
[f the Note Holder has required me o pay immediately in full as described above, the Note Holder will have the right to be paid hack
by me for all of its costs and expenses in enforcing (his Note to the extent not probibited by applicable Jaw. Those expenses include,
for example, reasonable attorneys’ fees.

8. GIVING OF NOTICES

Unless applicable biw requires a differemt methaed, any notice that must be given 1o me under this Note will be given by
delivering i or by mailing it by Iirst class mail 10 me ot the Property Address above or at a different address it 1 give the Note Holder
anotice ol my didterent address.

Unless the Note Holder requires a dilferent method, any notice thai must be given to the Note Holder under this Note will be
given by maiding it by first class mail 10 1he Note Holder at the address stated in Section 3(A) above or at a different address it [ am
given a notice of (han different address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

11 iore than one pason signs this Note, each pearson is fully and personally obligated to keep all of (he promises made in this
Nate, including the promise 1o pay the (ull amount owed. Any person who is a guarantor, surety or endorser of this Note is also
obligated 10 do these things. Any person who takes over (hese obligations, including the nbligations of 4 guarantor, surety or endorser
of this Nete, is also obligated o keep all of the promises made in this Nole. The Note Holder may enforce its sights under this Note
against cacl persen individually or against all of us wpether, This mens that any one of us may be required 1o pay all of the amounis
owed under this Note,

0, WAIVERS

I and any other person who has obligations under (his Note waive the rights of Presentment and Notice of Dishonor.
“Presentment” means the right 10 require the Note Holder to demand payment of amounts due. *Notice of Dishonor™ mcans the right
{e require the Note Holder to give notice to other persons that amounts due have not been paid.

1. UNIFORM SECURED NOTE

This Nete is a uniform instrument with lindtod variations in some purisdictions, In addition 10 the protections given to the
Nate Holder under this Note, a Morigage, Deed of Trust, or Sceurity Dead (the “Security Instrumént™), dated the samce date as this
Nole, protects the Nate Holder (rom possible losses that night result if 1 do not keep the promises that [ nuke in this Note, That

MULTISTATE luterext¥irat ADJUSTAALE RATE NOTE-—ONE-YEAR LIBOR INDEX-=Single Family~-Fnnnie Mae Uniform [nytroment
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Sceurity Instrumen describes how and under what conditions I may be reguired to make immediate payment in tull of all amouats |
owe under this Note. Some of those conditions read as follows:

(A Until my initial Nxed interest rate changes o an adjusiable interest e under the enus stated in Section 4 ahove,
Unitorm Covenant 18 of the Sceurity Instrument shall read as follows:

Transfer of the Property or 2 Beneficial Interest in Borrower. As used in this Scction 18, “Intercst in
the Praperty™ mieans any legal or beneficial interest in the Property, including, but not litnited to, those benelicial
interests transferred in a band for deed, contract for deed, installment sales contract or ¢scrow agreemend, the intent
ol'which is the transier of title by Borrower at i {uture date to a purchaser.

It all or any pan ol the Propeny or any {nteresi in the Property is sold or transferred (or if Borrower is not &
natural person and a heneticial intercst in Borrower is sold or transterred) without Lender's prior writlen consent,
Lender may reuire immediaie payment in ol of il sums secored by this Sceurity Insttument. However, this
option shall not be exercised by Lender i such exercise is prohibited by Applicable Law,

It Laxler excrcises this option, Lender shall give Bomuwer notice of aceeleration. The notice shall provide
a period of not less than 30 days from the date (he notice is given in accordance with Section 15 within which
Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums priar (o the
cxpiration of this periad, Lender may inveke any remedies permitted by this Security Instrument without further
nofice or demond on Borrower.

(B) When my initial fixed interest rate changes 10 an adjustable interest rate under the terms stated in Section 4 above,
Uniforis Covenant 18 of the Security Insirument described in Section 11¢A) abave shall then cease to be in effect, and Uniform
Covenant L8 of the Sceurity Instrument shall instead read as follows:

Transfer of the Property or a Beneficial Interest in Berrower. As used in this Scction 18, “Interest in
the Property” means any legal or beneficial mierest in the Property, inchuding, but not timited 10, 1hose beneficial
interests transferred in a bond for deed, contract for deed, installinent sales contract or escrow agreement, the intent
of which is the transier of title by Borrower at a future date 1o a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transterred (or if Borrower is not &
natural person and a heneficial interest in Borrower is sold or transferred) without Lender's prior writlen consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this
option shall not be excrcised by Lender if such exercise is prohibiled by Applicable Law. Lender also shall nat
excreise this option ift (a) Borrower causes to be submitied to Lender information required by Lender to evaluate
the mionded ransferee a3 if a new loan were heing made to the transteree; and (b) Lender reasonably determines
that Lendler’s seeurity will not be impaired by the loan assunoption and that the nisk ol a breach of any covenant or
agreanient in this Sceurity Instrumen is acceptable io Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to Lender’s
cansenl 10 the loan assumption.  Lender also may require thie wansieree to sign an assumplion agreement that is
acceptable to Lender and that ebligates the transterec to keep all the promises and agreements made in the Note and
in this Sceurity Instrument,  Borrower will continue to be obligated under the Note and this Security Instrumens
unless Lender releases Borrower in writing,

It Lender exercises the option to reguire immediale payment in full, Lender shall give Bormower notice of
acceleration,  The notice shall provide a period of not Jess than 30 days from the dale the notice is @ven in
accordance wilhh Scction 15 within which Borower mast pay all sums secured by this Secunty Instrwment. I
Bomower [ails to pay these swns prior (0 the expiraion of this period, Eender may invoke any remedies peritied
by this Security Instrument without further notice or demand on Borrower.

MULTINTATE lptevestFint ADJUSTABLE RATE NOTE—ONE-YEAR LIBOR INPEX—Sing)e Fomily—Fonnle Mge Unlform Instrument
Form 4530 11101
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

%7/ -~ (Scal) (Seal)

CRISTELA PEREZ ¥ -Boirower “Bormower
(Scal} (Scal)
JDBomower ~Porrower

[Sign Original Only}
Pay to the order ol

Withowt Recowrse
CMG MORTGAGE, INC.

By:

Nine and Title:

PAY 70 THE ORDER oF CITIMORT. GAGE, INC Y
¢ »

—_—_—
WITHOUT RECOURSE

CMG MORTCacE, NG,
A CAlIFORNIA ¢¢ WOUATION

Lo (: CANY(, R, wyso
54 MO MR
Vina Laman ©

ASSISTANT SECRE TARY

MULTISTATE lnterextFirst ADJUSTARLE RATE NOTE—ONE-YFAR LIBOR INDEX—Single Family—Funmie Mae Uniform lnstrament
Form 3534 11/01
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Loan #: 32501492

FIXED/ADJUSTABLE RATE ASSUMPTION RIDER

THIS ASSUMPTION RIDER is made this 19th day of Octaber, 2005, and is incorparated
into and shall be deemed 1o amend and supplement the Mortgage, Deed of Trust or Security Deed (the
“Security lostrument™) of the same date given by the undersigned person whether one or more, (the
*Bomower”} 1o secure Borrower’s Note to CMG MORTGAGE, INC. (the “Lender’) of the same
date andl covering the property described in the Security lnstrument and located at:

7119 WOPFL RIVERS AVENUE, LAS VEGAS, NEVADA 89131

MmO LF o¢ (PROPERTY ADDRESS)

ASSUMPTION COVYENANTS. [n addition to the covenants and
agreements made in the Security Instrument, Borrower and Lender
further covenant and agree as follows:

A. ASSUMPTION. Any person purchasing the Property from Borrower may assume full
liability to repay Bommower's Note to Lender under the terms and conditions set out in this
Assumption Rider.

B. AGREEMENT. Lender may require the Purchaser to sign an assumplion agreement, in the
form required by Lender, which obligates the Purchaser to keep all the promises and
agreemnents made in the Nole and Sccunty Instrument. Bomower will continue 1o be
abligaicd under the Note and Security Instrument unless Lender releases Borrawer in wriling.

C. APPLICABILITY. Lender ig bound by these conditions and 1erms, as follows:

6.

MB-2117 1/95

Lender shall have ne obligation 1o atlow assumption by a purchaser from Bomrower
until the inital Gxed mierest sate payable on the Note chianges 1o an adjustable rine;
This Assumption Rider applics only 1o the lirst transter ol the Propenty by Borrowes
and mot 1o 3 foreclosure sale;
Purchaser must be an individual, not a partnership, corporation or other entity.
Purchaser must meet Lender's credit underwriting standards for the type of loan
being assumed as if Lender were making a new loan to Purchaser;
Purchaser shall assume only ihe balance due on the Note at the time of assumption
tor the term remaining on the Note;
1I" applicable, Borrower's private monigage insurance coverage must be transferred
to the Purchaser in writing, unless waived by Lender;

Page 1 of 2
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7. If Borrower’s Note has a conversian fcature and Barrower has exercised the right af

conversion of this loan 10 a fixed rate loan from Lender, this Assumption Rider is
voil and Lender has no obligation 0 allow asswnption by a Purchuser trom
Borrower; and

3. Lender must reasonably determine that Lender’s security will not be impaired by the
loan assumption.

D. ASSUMPTION RATE. Londer will allow asswmption by Purchaser at Bomower's Note
interest rate in cilect at the ume of assumption,

E. ADDITIONAL CHARGES. [n addition, Lender may charge an amount up 1o one percent
{1%) of the current Note balance and its normal loan ¢lesing costs, except the ¢ost of it real
estate appraisal.

BY SIGNING BELOW, Borrawer accepts and agrees to the terms and covenants of this Assumplion

M (Seal) (Seal)

CRISTELA PEREZ -Bormwer -Botrower
(Seal) {Scal)
-Boemwer «Bommower

MB-2117 1795 Page 2 of 2

(571, 1L, 1) ARM)
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CONFIDENTIAL

r
rue ce"“ﬁed c

of Originar PV
NOTE ALLONGE Nat

Statement of Purpose: This Note Allonge is attached to and made part of the
Note, for the purpose of Noteholder Endorsements to evidence transfer of
interest.

Loan Number: 2003295889
Loan Date: 10/19/2008  Original Loan Amount: $ 442,000.00
Originator: CMG MORTGAGE, INC.

Original Mortgagor: CRISTELA PEREZ
Property Address: 7119 WOLF RIVERS AVENUE, LAS VEGAS, NV 89131

Pay to The Order of
U.S. BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR STANWICH MORTGAGE LOAN

TRUST, SERIES 2012-6
Without Recourse

(RN crmvoRraom e
Id No: *12035949*

M. E. Wileman, Vice President
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ALLONGE

Pay to the Order of:

MARCHAI B.T.

Without Recourse:

Original Loan Amount: $442,000.00

Dated: /1972065

Made By: CRISTELA PEREZ

Premises Seeured: 7119 WOLF RIVERS AVENUE

LAS VEGAS, NEVADA 89131

U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH
MORTGAGE LOAN TRUST, SERIES 2012-6, BY CARRINGTON MORTGAGE
SERVICES LLC., AS ATTORNEY IN FACT

By: @/

Name: BREG SCHLEPPY
Title: SR, VICE PRESIDENT

7000035044
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20051109-0001385
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CMG MORTGAGE, INC.
316l CROW CANYON ROAD, SUITE 240 1110912606 03:44.04
SAN RAMON, CALIFORNIA 94553 T20050204478
Loan No.: 32501493 Requestgr:
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Prepired By:
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[o7A028GRIw
DEED OF TRUST
MIN 1000724-0032501493-7
MERS TELEPHONE: (888) 679-6377

DEFINITIONS

Words used i mulliple scetions of his docunent are detined below and oflier words wre defined i
Sections 3, 11, 13, 18, 20 and 21, Certain rales regarding (e usage of words used in this document
are atlse provide) an Section 16,

{A) "Necurity Instrument™ means this document, which 1s dated Octaber £9. 2005, ivgerhier with all
Riders o 1his document.

(B) “Borrower™ is CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND
SEPARATE PROPERTY. Borrowct is the trustor under this Sceurity Instrument.

{C) ~Eender™ is CMG MORTGAGE, INC.. Lender is a corpuration arganized and existing wnder
ihe laws ol the State of CALIFORNIA. Lender's address is 3160 CROW CANYON ROAD,
SUITE 246, SAN RAMON. CALIFORNIA 94583,

(D) ~“Trustee™ is FIDELITY NATIONAL TITLE AGENCY OF NEVADA,

(E) “*MERS" is Mortgage Electronic Registnion Systems, T, MERS is o scparate corporation that
ix acting solcly as a nominee for Lunder and Lender's successors ind assigns.  MERS is the
benctickary under this Sccurity Instrument.  MERS iy urgamized and cxigting under the liws of
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Delaware, and has an address and eleplione numiber of PO, Box 2026, Flin, M1 4¥501-20126, tel.
(X8%) 679-MERS.

{F} »Note” means (he promissory note signed by Borrower and dated October 19, 2005, The Note
slates (hat Borrower owes Lender Four Hundred Forty Two Thousand And 60/104¢ Dollars (U.S. §
442 AMHLOD) plus imerest. Bormower has promised o pay (s debt in regular Periodie Payments and (o
pay the debt i foll not laser than November 1, 2035,

{G) "Property™ meins the property that is described below ander the heading “Transier of Rights in
the Property.”

{H) “Loan™ means the debt evidenced by the Node, plus interest, any prepayiicii charges and lite
charges due under the Note, and all sums due under this Scourity Tnstrument, plas interest.

(D “Riders™ means all Riders 10 this Seenrty Instrutnent (hal are executed by Bomrower,  The
following Ridars are to be exeented by Bormower [check box as applicable):

(X] Adjustable RmeRider [ ] Condomimum Rader [ 1 Sccond Home Rider
[ 1 Ballvon Rider [ ] Pliumed Unit Development Rider [ 1 1-4 Family Ridler
[ 1 VARider [ 1 Brweekly Payurent Rider [ ] Other(s) [spcuily]

J) *Applicable Law™ mcans all condrelling applicable federal, state and local statules, regulations,
ordinances al wlministrative rules and orders (that have the effect of law) as well as all applicable
Tmal. non-appealiable jodicial npinions,

{K) "Cammunity Association Dues, Fees, and Assessments™ means all ducs, fees. asscssmonts and
olha clarges that are imposal on Borrewer or ihe Properly by a coiklomunium  associiion,
BOCOW TS issOCTation oF similar organization.

tL} “Electronic Funds Transfer™ ineans any transter of funds, other than a aansactien onginated by
check, draft, or sinilar paper instrument, which is initiated through an clectronic rerminal, weephonic
NSUmel, computer, oF magnetic tape $o as to onder, wsirued, or authorize 4 financial mstitution lo
debit or credit an account. Such term includes, but is not Himited to, pont-of-sale transfers, automared
jller wachine  (rwsactions, tansfers dnittated by relephone, wire  transfars, and  antomated
cleaningliouse transfers.

(M) ~Escrow Hems™ meas those itens that are described in Section 3.

(N) “Miscellancous Proceeds™ means any compensation, settlement, award of damages. or proceeds
paidd by amy thind party (oths (han insieance proceeds paid ander the coverages desertbed m Saction
5) forz (i) damage lo, or destruction ol the Property: (1) condemnation of other taking of ald or any
part ol the Property; (iii) conveyance in Jien of cmdemnation; or (iv) misrepresentations of, or
amissions as b, (he value amdfor condition ol the: Property.

{0) “Mortgage Insurance™ meins insurance protecting Lender against Ui nonpayment of. or delault
o, the Loan.

(P) *Periodic Pavment” means the regularly scheduled mmount due for (i) principal and unictest
under e Note, plus (i) any amounts wiler Section 3 of this Secwrity Instrament.

{Q) "RESPA™ mncans the Real Estate Seuletient Proculures Act {12 U.S.C. Section 26¢H €1 sed.) and
its inplementing regulation, Regulation X (24 C.F.R. Part 1500), as they might be amended from time
(o 1nne, or any additional or suceessor legislation or regulation that governs (he samu subject watier.
As used in this Secanty Instnmient, “RESPA™ relers (0 all raguirements and restrictions Ak are
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imposed i regand 10 o “felerally relaed mongage lo™ even if the Loan dJoes not qualily as a
“federally related mongage koan™ under RESPA.

(I} “Successor in Interest of Borrower™ means any party that has (aken title to the Property,
whoether or uot thit pany has assumed Borrower's obligatons under the Note amllor 1his Securify
listnement.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneliciary of this Sceurity Instrument 15 MERS {solely as nommee for Lender and Lender’s
suceessors and assigns) and the suceessors and assigns of MERS. This Security [Instrument secures to
Lender: (i) the repayment of the Loan, and all renewsds, extensions and moditicianions of the Note;
and (i) the performance of Bomowr's covenants imd agreements under 1his Security Insirament and
the Note, For this pumpose, Borrawer irevocably grants and conveys to Trustee, in trust, with power
ol sale the following descrnbed property Tocated n 1he Conmy [Type of Recording Jutisdiction] ol
CLARK [Name of Reconding Jurisciction):

LOT (3 IN BLOCK A OF WYETH RANCH- UNIT 2, A§ SHOWN BY MAP THEREQF
ON FILE IN BOOK 112 OF PI.ATS, PAGE X IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, NEVADA. A NON- EXCLUSIVE EASEMENT FOR
INGRESS. EGRESS, USE AND ENJOYMENT OF THE COMMON LOTS AS SHOWN
ON THE ABOVE MAP AND AS SET FOURTH IN THE DECLARATION OF
COVENANTS. CONDITIONS AND RESTRICTIONS RECORDED OCTOBER 4. 26062 IN
BOOK 20021004 AS THE NAME MAY BE AMENDED FROM TIME TO TIME.

Parcel ID Numiber: 125-15-811-013

LF mg '}ﬁ) which curently hias the address of
7119 WOBL RIVERS AVENUE [Sureet]
LAS YEGAS [City] , Nevada 89131 [Zip Code] (“Property Address”j:

TOGETHER WITH all the improvements now or hereafier erected on the property, and all
asements, appuertenances, and fixtures now or herealiar a part of the propenty. Al replacenkents and
athditions sliall also be covercd by this Sceinty Instrument. Al of the foregoing is referred to in this
Sceurity Instrument as the “Property.” Borrower understinds and agrees that MERS holds only Tegal
title 30 e inrerests graded by Borrower it (his Seeurity Instryment, but, if necessary (u cemply with
Law or custom, MERS (as wminee [of Lender and Laler’s successors and assigns) has the right: 10
exereise any ar all of those interests, including, bat not imited to. the right (o loreelose and scll the
Proporty: and 1w take any action reguired o Lender including, bul not hmited o, releasing and
cancding (s Sceurity Instrumen.

BORROWER COVENANTS that Burrowcer is lawhully scised of the estate hereby conveyed
and has the right W grint and convey the Praperty and that the Property is unencumbered, except lor
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encumbrances ol record, Borower wirranis and will defend gencrally the e (o the Praperty agamist
all Clanms and demands, subject to any cocumbrances of record

THIS SECURITY INSTRUMENT combines uniform covenanis for national use aud non-
umferm covenants with linntud vigiations by jurisdiction 1o constitute o unitorm sceurity instrmnent
covering reitt property.

UNIFORM COVENANTS. Borrower and Lender covenant and agrec as follows:

1. Payment of Principal. Interest, Escrow Items, Prepayment Charges. and Late
Charges. Borrower shall pay when thie (he principal of, and interest on, the debt evidenced by (he
Naote atul any prepayient chirges il late chirges due ynder the Nete. Botrinwer shalb also pay fingds
for Escrow Nlews pursuant 1o Section 3, Paymends due under the Note and this Sceurity Instrunictt
shall be made m UL, cwsreney. However, i any choek or other instrument reveived by Loxder as
paynent under the Kote or this Security Instrument is returned 1o Lender unpaid, Lendler niay require
it any ot all subsceguent paymeats due undet 1he Note and this Socurity Tnstrument be made in one or
moerc ol the foflowmy forms, as sclediod by Lender: (a) casty (b) money order; () certied cheek,
bank check, treasurer’s check or cashier’s check, provided any snch check is drawn upon an institution
whose deposils are insured by a fuderal agency, instrumentality, or entity; or () Electeonic Funds
Transfr.

Payments are deemed received by Lender when received al the location desigmated in the
Note or a1 such other location as may be designated by Lender in acconlance with the notice
provisions in Seciion 15, Lender may retum any payment or pantial payment if the pavment or partial
pavinents are msudlicient 1o brang the Loan carrent. Lender may accept any pavienmt of partial
payment msadlicient o bring the Loan currant, without waiver of any rights hereunder or prejudive to
il rights (o refuse such payment or pania) payments in the fture, but Lender is not obhgated 1o apply
such payments al the time such payinents are accepted, I each Periodic Payment is applied as of its
schoduled due date. then Lender need not pay interest on unapplied funds.  Lender may hold such
unapplied funds until Bormower makes payment jo bring the Loan current. T Bormower docs mot do so
williin a reasanable periad of tiang, Tonda shail cither apply such funds or retwm them 10 Borrower.,
I not applicl virlicr, such funds will e applicd to the outstanding principal balance under the Note
immediately prior te foreclosure. No offset or claim which Borrower might have now or in the furure
againsd Lewder shall relieve Bamower [rom making paynwnts due ander the Note and this Security
Instrament or perfornung the covenamis and agreements seenred by (his Sceurity Instrumont

2. Application of Payments or Proceeds. Except as otherwise descnibed in this Section 2,
all payments seeepted and applicd by Lender shall be applicd in the (ollowing atder al pnority: ()
inerest due under the Note: (b principal doe under the Note; () anwouns dae under Scetion 3. Such
payments shall be applicd to cach Periodic Payment in the order o which it became due.  Any
remaining amounts shall be applicd firs 10 Iate charges, second to any other amounts due nnder this
Secunty Instriment, and then to reduce the principal balance of the Note,

I Lander seccives 2 payment from Bowower lor a delinguent Periodic Payment which
includes a sulticient amount to pay any late charge dne, the payment may he applied to the delinguent
payment and tie late charge, [t more than one Penodic Payment is owstunding, Lender way apply
any pavienl received (vatn Borrower tr il repayment of the Periodic Payments il and 1¢ the extent
(hat, cach payment can be paic in full, To 1he extent that any excess exists afier the paymenl is applicd
1o the full payvinent of one or more Penadic Payments. such excess may be applied to any late charges
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due, VolmGury prepayments shall be applied first to any prepayment charges and then as deseribed in
the Note,

Any apphicaton of payvments, insurance proceeds, or Miscellimeous Proceeds o prineipal duc
wnder the Note shabl ool extens) or postpene the doe date, or ¢hange 1he ameunt. of 1he Penodic
Fayments,

3. Fumngds for Escrow Mems, Bonower shall pay w0 Eeader on the day Perindic Payments
are due under the Note, antil the MNine is paid m full, a swin (the “Funds™) a0 provide for payment of’
amonants due for: {a) taxes wud assessments and other itlems wlich can attain priority over this
Security isimment as 2 lies or encumbrance: on fhe Propesty; (h) leasehnld payments a¢ ground rents
on the Property, il any; (¢) premivns lor any and all insurance required by Lender under Section 5;
andt () Morgage Insurance premiwms, if any, or any sums payable by Berrower (o Laxler in licu of
the paymem of Mortgage Insirance premiwms in accordance with the provisions of Section 10, These
e ane called “Esctow Dems.” A origination o1 at any time dunng the tonn of the Loan. Lender
may requie that Communily Association Dues, Fees, axl Assessments, if any. be eserowed by
Borrower, ind such dues, fees amd assessments shall be an Escrow Item. Bommower shall prompily
furnish 10 Lender all notices of aummis (o be paid wnder this Scetion. Berrower shall pay Faender the
Funds for Csersw Hems wikess Lender walves Borrower'™s obligidion 1a pay (he Funds for any or all
Escraw ltems. Lender may waive Borrswer's obligation 1o pay e Lendler Funds tor any or all Escrow
liems at any time. Any such waiver may only be s wriling, In the event of such waiver Borrower
shall pay divectly, when and wherg payahle, the amounts duc for any Escrow Tienes Tor which paymem
of Fands has been waived by Lender and, if Lender requures, shall tumish to Lender receipts
cvidencing such payment within such time period 25 Lender may require. Borrower’s abligation to
make stch payments and ta provide receipts shall for all purposes be deemed o be a covenant and
agreament contatined i this Security Instrument, as the plrase “covenant and apreement”™ is used in
Section 9, [ Borrower is obligated (0 pay Escrow hems directly, pursuant to a waiver, and Borrower
fails to pity (he amount due for an Escrow Tem, Lender may exercise its rights under Scection 9 and
pay such amouni and Borrower shall then be obligated mder Seeton 9 1o repay 10 Lender any souch
amownt, Lender may revoke the waiver as (o any or all Escrow Iems at any time by a nodice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Fuds, amd tn
sucly amounts, huan are then required under this Section X,

Londer may. at any e, collect angl Tiold Funls in an omount (@) sytficient o perail Lender
1 apply the Funds at the tune specitied wnder RESPA, and (b) not o exceed the maximuani amowi 2
lender can require under RESPA.  Lender shall estiinaie the amount of Funds due on the basis ot
current ding and reasonable estimates of expenditures of future Escrow ltems or otherwise in
aceordance with Applicahle Law,

The Funds shill be held in an mstilntion whose deposits are inswred by o fedaal agency,
insennentality, or ewtity (including Tender, it Tender is an mstitulion whose deposits e so surod)
or i any faleral Home Loan Bank, Lender shall apply the Funds ta pay the Escrow ltems no later
tham the time specilied under RESPA. Lender shall not cliarpe Barrower for holding and applying the
Funds, annwally analyzing the escrow aceoumt, or verilying e Escrow ltoms, utdess Lender pays
Borrower mterest on the Funds and Apphicable Law permits Lender 0 inake such a charge. Unless an
agreement is madle in writing of Applicable Law requires mterest (o be pad on the Funds, Lender shall
not be required 1o pay Borrower imy mterest or carnings on the Funds, Bormower and Lender can
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agree o wrdug, however, that imterest shall be paxl on the Fusds. Lender shalt give o Borrower,
wilbiowt charge, an innual accomiting ol the Funds as required by RESPA.

L1 there as a surplus of Fands held iy cserow, as defined under RESPA, Lender shall account
o Borrower (or (he exeess ands in aceordance with RESPA. 11 there is a shortage ol Funds held in
esudow, as delined under RESPA, Lender shall notty Bomrower as required by RESPA, and Bonmower
shall pay 10 Lender the amonm necessary to make up the shortage in accordance with RESPA, but in
a0 more (han 12 monthly payments. BCthere 1s a deficiency of Funds hekl in escrow, as detined onder
RESPA, Lender shalf nonfy Bomrower is rexquired by RESPA, wnd Borrower shall piy 10 Zender the
amount neeessary to make up the deficiency in accordance with RESPA, but in no mere thin 12
menthly payments.

Upon paytient in full of all sums sceured by this Security Instrument, Lender shall prommly
relimnd o Burrower any Funds hicld by Lender.

4. Charges: Liens. Borrawor shatl pay all faxcs, assessments. charges. lines, and
impositions aoribulabte 1o the Property which can attain prierily aver his Secunty Instnumnent,
leaschold payments or ground rents on ihe Propueny, if any, and Community Association Dues, Focs,
and Assessments, iCany. To the extaont than thexe iems are Eserow Twms, Boowaer siall pay (hem in
(he tnamner provided in Section 3.

Bomwower shall promptly discharge any lien which has pricrity over this Security Instrament
unless Bommower:  {(a} agrees in wriling 1o the payment ol the obligation secured by fhe lien in a
nimier aceeptable to Laxder, bus only so Jong ax Berrower ts perforning such agreement; () contests
the tien 1 good taith by, or delends japainst entorcement of the lien in, legal proceedings which in
Lomder’s opinton operate to prevent e enforcement of the Lien while those praceedings ire pending,
bt only unt] such proceudings are concluded; o (©) accuees (rem the liolder of the et an agroenent
sntinJicory (o Lender subordigimy, the Tien to this Securtly Instrioment, 1 Lender decnnines (hal any
pan ol the Property is subject 1o a hen which can anain privrity over this Secunity Instrument, Lender
may give Bomrower o notice idenfitymg e len, Within 10 days of the date on which that notice is
given, Borrawer shalt satisly e Tiar or 1ake se ar more of the actions s forth above in this Scction
4,

Lender may reguire Borrower 1o pay a one-tmme charge for a real estate tax veritication
atlior reporting service usad hy Tender in connectivn witl this Toan.

5. Property fnsurance. Borsower shall keep the improvements now existing or hercaticr
erected on the Property insured against loss by fire, hazards mcluded watlun the term “extendex|
coverage” and any other Tuzards including, but not limited (o, carthquakes nd floods. for which
Lender reguares insurance,  This insurance shall be mameamed i the amounts (including deductible
levelst and Jor the penods that Lender regquares. What Lencler reguires pursiant (¢ the precedmg
sentenges cam change during the term of the Loan. The insirance camier providing tie insuranee shall
he chosen by Borrpwer subject (o Lender’s right (o disapprove Borrower's choive, which tigli shall
not be cacreisal wircasonably,  Loender may toguire Bosrower (0 pay, in connection with this Loan,
cither: (&) o one-lime charpe for flood zone determination, certiticiiion and racking services: or (b) &
one-lime charge tor flood zene determination and certification services and subsequent charges cach
time remappings of similae ¢hanges ocewr which reasonably might affeet such derctmination or
cerhfication.  Berrower shall also be responsible for the payment of any fees imposed by the Federal
Emergency Management Agency in counceetion with the review of any flood zone determination
resulimg frome an objection by Borrowr,
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II' Bwrower fails 10 maintain amy of the coverages described ahove, Lender may obtain
msurance coverage, a Lender's optien and Borrower’s expense. Lender is under no obligation to
purcliase anv particular 1ype or amount of coverage. Therelore, such coverage shatl cover Lender, but
might or might no! protees Borrower, Bomow's equity in (he Propenty, or the contents of the
Prapenty, agamst any sk, hazant or lability and might provide greater or lesser coverage than was
meviomly in offect. Borrower acknowladges that the cost o) the nsurimee caveriage so obkamed
gt signincantly oxced e cost ol insurance it Borrower could bave oblamed.  Any smounts
disbursed by Lender wxder this Scction § shall become additional debt of Borrower sevwed by this
Seewity instonent. Thuse amounts shall bear interest at the Note rate from tie date of disbursement
i stiall be payable, with such imterest, upon notice from Lender 10 Borrwer requesting payment.

Al insusance policies reguired by Lender and renewals of such policies shall be subject to
Landers right o disapprove such policies, shalk include o standard mortgage clause, and shall name
Lender as mortgagee anddor as an additional Toss payce.  Lender shall have the right 13 hold the
pohicies aml renewal certificates.  [F Lender requires, Bomrower shall prompily give (o Lender all
receipls of paid premiums and renewal mtices. 10 Bomowser ohmns any fem ol insurance coverage,
ot otherwise required by Lender, for dimage 1o, or destruction of. the Property, such policy shall
nclude a stindard morigage clause and shalk name Lender as mongagee and/or as an additional loss
iyue.

T the event of ks, Burrower shiall give prompt notice (0 the msunnce carrter and Lender.
Lender may make proof of loss il not made prompily by Borrower.  Unless Lender and Borrower
otherwise agree i wning, ay insurance proceeds, whether or not the underlying insurance was
teguired by Lender, shall be applicel to restoration or sepitir ot the Propunty, it the restorstion or repair
i& cconomically feasible il Lender’s security is not lessened. During such repair and restoration
pertod, Tender shall haye the right to hold such insyrance proceeds until Lender has had an
opponunity (0 inspedt such Property 1o ensure the work has bean completed to Lender's salisfaction,
provided (i such inspection shall be widertaken promiptly,  Lender may disburse proceeds for the
repairs and restoration in @ single paymen or in a scrics of progress payments as 1he work is
completerl. Unless an agreemwent s made m writing or Applicable Law requires interest 1o he paid on
such imsurinee proceals, Londer shall nol be required 1o pay Borrower any iserest or carnings on
suile preceeds, Faes for poblw adpsters, or atlier 1hisd partics, retained by Borower ghiall not be paid
out ol e insurance procewds and shall be the sole obhgation of Borrower. I the restoration or repair
is not ceonomically feasibic or Lender's seeurity would be lessened, the insurance proveeds shall be
applivd (o the sums seeured by (is Secunly Instrunient, whether or not then due, with the exess, it
awv, pail 10 Borrower, Such insurance praceeds shall be applied i the order provided tor v Section
2

It Burrower ahandons the Property, Lender way {ile, negotate and seile any available
insurance caim and related matters. 11 Borrower does noi respond within 30 days to a nonee from
Lender that the msuranve carrier has olfered 10 scttle a elaim, then Lender may negotiate and settle the
claim. The 30-day periodd will begin when the notice is given, in ¢ither event, or if Lendur acquines
the Property under Seotion 22 or ofherwise, Bormawer hereby assigns o Lemder (at Borrower™s nplus
to any msunince proceeds inoan amonnt ol o exeoed the otz unpaid undar the Note or this
Secunty Instrwment, and () any other of Borrower's rights (other thun the right © guy relind ol
uncamed premiums paid by Borrower) under all insneance policies covering the Property, imsolar as
such rights are applicable (o the covarage ol the Property.  Lender may use the insurance procecds
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cither 10 repair or restore the Propurty or to pay amounts unpaid mnder the Note or this Security
Instrgment, whether or not ihen due.

6. Occupancy. Borower shall oceupy, establish, and use the Property as Borrower's
principal residence withan 60 days alter the excetnion oF s Securmy Instrument and shall continue to
vecupy the Prapeny as Bormower's pnincipal resudence for a1 feast one year alier ke dae of
vceupancy, less Lender otherwise agrees in writing, which consent shall not be unrcasonably
withheld, or unless extenuating circumstances cxist which are beyond Borrower's control.

7. Preservation, Maintenance and Protection of the Property: Inspections. Borower
shall not destroy, damage or impait the Property, allow 1he Property to delerinrale o coniiut wiste on
ihe Property. Whether ar nol Borrawcr is residing in the Property, Borrawer shall maintaun the
Property in onder te prevent the Property from deteriorating or decreising in value duc o its condition.
Unless it is determined pursuant (o Secton S thin repair ar restoration is nat economucally teasible,
Bisvwa shall promptly repiir the Property if danaged 10 avoid further deterioration nr damage. If
msuranee or condemnation procesds are pard in connection with damage ta, or the taking of, the
Prapuerty, Borrowcer shall be responsible for repairing or restonng, the Property only i Lenedor has
releasad proceads Tor snclpieposes. Letder may dishirse proceeds Tor Gie repairs i resteration in @
single payment or ma series of progress payments as e work is complated,  1F the 1 iurinee or
conclenation proceeds are not sulticient (o repait ot restore the Property, Borrower is not welievedd ol
Borrower’s obhigation for the completion of <ncl repair or restorition,

Londer o7 ils agenl nay naku reasonable entrics upon and inspections of the Preperty. If il
has reasonable canse, Lender may inspect (he interior of the improvements on the Property,  Lender
shall pive Borrower notice at the time of or prior 1o such an interior inspection specifymg such
reasenable cause,

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan
application process, Bormrower or any persons or entities acting al the direction of Borrower or with
Borrowers knowledge or consent pave materially talse, misteading, or inaccurate information o
sunctments (e Lender (or failed w provide Lender with material information) in connection with the
Laan. Matenal representations melude, but are not limited 10, representinions conceming Bomowsrs’s
occupimey ol (he Property as Borrower's principal residence,

9. Protection of Lender’s Intercst in the Property and Rights Under this Security
Instrmnent. 1 (i) Borower fails (o perforim the covenants ad agreements contained in this Socurity
Instrunmient, (b) there is a legal proceeding that night significantly affect Lender's interest in the
Propurty andfor rights under thes Sceurity Instrument (such as a praceeding in bankrupicy, probuate, for
condemmation or forfeiture, (or enivrcemant ol & lien which nuy angin priority over this Scowrity
Instrument or 10 caforce laws o regulations), or (¢) Bormower has abandoned the Property, then
Lender may do and pay for whatever is reasonable or appropriate 10 protect Lender's mierest m the
Peoperty and rights wader this Security [Instument, inchuling protecting and/ar assessing the value of
the Propenive and socurimg, aclor reparmg the Propenty. Lender’s gctions con inchude, b aire not
Tunted to: () paying any sams secured by a fien which bas prionty over this Sceurity Insuument; (h)
appeanng, mocourty and (¢) paytng reasomble attomeys’ Tees © protect dts interest in the Propeny
andlfor vights under Uuis Seeurity Tastrument, including its seeured posito in a bankrupley procecihng,
Securmy the Property includes, bul 15 not limited {0, entering the Praperty 1o make repais, change
licks, replace or board up doors and windows, dran water from pipes, elininale building or other
cole violations or dangerous conditens, and have utilities fumed on or of . Although Lender may
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take action mcer thes Section 9, Lencler does mt bave © do sa and i uet aiscler asy duty or obligation
to do so. 1t is agreed (hat Lender incurs no liability for not taking any or all actions authorized under
this Section 9.

Any awnounts disbursed by Lender under this Section 9 shall become additional debl ol
Borrower secwred by this Secunity Instranent. These nounts shall bear inerest i the Note rate trom
the date of dishursement and shall be payable, with such interest, upon notice from Lender 1o
Borrower requesting payment.

I s Secunily Instrumnent is on a leasehold, Borrower shall comply with all the provisions of
the lease. 1 Burrower acguires fee fitle to the Property, the leasehold and the fee nitle shall not merge
unless Lender agrees (o the merger i wnimg,

(0. Mortgage Insurance, 11 Lender required Mortgage Insuranee as a condition of making
e Loan, Borrawer shall pay the premnuns regquired o maimtiun the Mongage Insurance in cdfeo. 1]
tor any reason, the Mortgage Insurance coverage required hy Lender ceases 10 be available trem the
morigage msurer that previously provided such insurance and Borrower was required 1o mike
separately designaned payments toward the premiums for Montgage Insurance, Borrower shall pay the
premiums reguired 10 obrain coverage substomitally equivalent (o the Morigage Insurance previously
incfteet, a a cost substantially eyuivalent 1o the cost 1o Borrawer of e Moengage surance
previously i efteet, from an alternate mongage inswrer selected by Lender, [t substantially equivalent
Mortgape Insurance coverage is not available, Borrnwer shall continue 10 pay to Lender the amouet off
the separatcly designated paymenis thir were duc when the insurance coverage ceased 1o be in ciect.
Lender wrl accept, use and sefatn these payaaents s a non-refuilable loss reserve m hen ol Mottgage
Insurance.  Such loss reserve shall be won-refundable, powwithstanding the Tact (ha the Loan is
ulomatcly padd i Ml and Tender shall nog be reguirsd 1o pay Bamrawer any inferest 0F ¢Iimings 4n
siich Joss reserve. Lender can no fonger require loss reserve payilients il Mortgage lnsurange coverage
(e the amnownt and for the period that Lender reguires) provided by an insurer selecled by Lender
again beconies available, is obtaned, and Lender requires separately desigmated payments woward the
premiums tor Mongage Insuance. I Lender aequired Mongage Insaratice as a condition of making
thie Loan and Borrower was requited 1o make separately designated payments woward the promiums for
Mortgage Insurance, Borrower shall pay the premiums reguired t mamtain Martgage Insurince in
elfedt, or to provide a nub-tehuwdable loxs reserve, andil Lendee's requitcnent fur Mongage Insurance
onds I accordimee with any written agreement baween Berrower and Lender provading for such
termination or until teranination is required by Applicable Law. Nothing in this Section 10 affects
Borrowcer’s obligation 1o pay interest at the rate provided in (he Note,

Muornigage Insurance reimburses Lender (or any entity That purchasey the Nute) for cenain
Tosses 1 may weut il Borrower dacs not repay the Loan as agroed,  Bormowr is not a party (o the
Morgage Insurimee.

Morgage insurers evahure their wial risk on all such insorance in foree from ume o time,
and may enter mio agreementds with other parties that share or modily their nsk, or reduce losses.
These agreemems are on tering and concditions that are satstactory to the mongage insurer and the
uiher party (or parties) to these agreements. These agreements may require the mortgage insurer 1o
make paymenls asing any source of [unds (hat the morlgage insurer may have available (which mnay
mclade Hakds obained Trem Morigage Insuranee prenyums).

As a result of these agreemens, Lender, any purchaser ol the Note, another inswrer, any
reinsarer, any other eotity, o any afMliare of any of the foregaing, may teccive (direely ot indireetly)
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ancmts that derive from (or might he characterized as) a portion of Burtower’s piyments for
Morteage Insurance, in exchange for sharing or modhtvimg the mertgage msurer’s nsk, or reducing
{osses. 1 such agreement provides that an atfilinte of Lender takes a share of (he insurer's risk in
exchinge ter a shave of the premivms paid @ the inswrer, the arangement 15 often eomed “captive
reimuranee.” Fanher:

{a) Any such agreements will not affect the amounts that Borrower has agreed ta pay
for Mottgage Insurance, or any other terms of the Loan. Such agreements will not increase the
amount Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any
relund.

(I} Any such agrecments will not affect the rights Borrower has - if any - with respect to
the Mortgage lnsurance under the Homeowners Protection Act of 1998 or any ether law. These
rights may include the right to reccive certain disclosures. to request and obtain cancellation of
the Morigage Insurance, tn have the Mortgage Insurance terminated automatically, and’or to
receive a refund of any Mortgage Insurance premiums that were uncarned at the time of such
cancellation or termination.

11. Assignment of Misccllancous Proceeds: Forfeiture. All Misceltancous Prwceals are
heachy assigned o aned shall be paid 10 Lende.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to tesioration or
tepair ot the Property, it the restoration or repair 1s economneally feasible and Lender’s security is not
lessened.  During such repair and restoration poricd, Lender shall ave the right (o hold such
Miscellineous Proceeds until Lender has had an opporiunity to inspect such Praperty (o cnsure the
work s been completed 10 Lender’s sanstaction, provided that such inspection shall be undertaken
prompily. Lender may pay Jor the repairs and resworation in a single disbursement or i a sexies of
progress pavments as (he work is completed. Unless am agreement is made in wriling or Applicable
Law reguires inierest to be paid on such Miscellancous Proceeds, Lender shill not be requered (o pay
Busrrawer amy interest or varnings an such Miscellaneous Proceeds.  IF (he restoration or (epair is il
campnncally Teasshle or Tander™s seearily would he lessenod, the Miscellineous Procewds shall be
applicd 10 1he sums secateil by 1his Seeurity Instrument, whether or nof then due, with the: excess,
any, paid to Bomower. Such Miscellancous Praceeds shall be applied in the order provided for in
Seenion 2,

Tn the: evem of a wral raking, destruction, or loss in value of the Proparty, the Miscellancous
Procecds shall be applied 10 the sums sceured by this Sceurity Instrument, whether or no then due,
willi the excess, 1 any, paid w Borrower,

[n e event ol o partial 1aking, destruction, of loss in value of the Praperty in which e tair
mirket value of the Property imunediately betre the parhial taking, desiraction, or loss iy vidue Is
equald to or greater than the amount of the sums securad by this Security [nstroment immediately
betare the partial 1aking, destruction, or loss in value, unless Borrower and Lender otherwise agree in
wriling, the suns sccwred by this Sceurity Instrument shall be reduced by fhe amount ol the
Miscellamenus Procecds multiplied by the ollowing, fraction: (a) (e total amsunt of the sums secnred
nnmuhiately belore the partial wking, destrucrion, or loss in value dividad by (b) the Fair market value
of the Prepurty innnediately before e partial (aking, destraction, or loss in value. Any balance shall
be paid to Borrower.

In The event of a partial taking, destruction, or loss in value of the Praperty in which the (air
market value o the Propenty immediately before (he partial iiking, destenction, or loss in value is uss
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thim the @inount of the sums secured immuatialely before the partial 1aking, destruction. or Toss in
vidue, anless Borrower and Londer alherwise agree m writmg, the Miscellancous Proceads shall be
applicd 16 1he sums secured by this Sceunty Instrument whether or not the sums are then due,

L1 the Propery is abandoned by Borrawer, ot il afler notice by Leler to Borrower that the
Opposing, Party (as definedd in the next sentence) offers 10 make an award 1o settle a claim for
damages. Borrawer fails (o respond (o Lender within 30 days afier the date the notce 1s given, Lemder
15 ahorized 10 colleet and apply the Miscellaneous Proceeds elher o restoration o repaiy of e
Propeny or to the swns secured by this Sceurity Instriment, whether or not then due. “Qpposimg
Party™ means ihe third pasty That owes Bontower Miscdlanosus Proceads or the party agaimst whom
Boirower has a right af acnan i regard 10 Miscellancous Proceeds,

Bomrower shall be in defanlt if any action or proceeding, whethiet cinil or cnminal, 14 bugun
that, in Lender’s judgment, could result i torfeiture of the Propenty or other maieial imparmicnt ol
Londet™s interest in the Property or rights under s Sceurity Instmment. Borrower can cure such a
detault and, it acecleration has oceurresl, reinstate as provided in Secton 19, by causing the action or
proceeding 10 be dismissed with a rling that, in Lender's judgment, precludes forfeiture of the
Propeny of other nuterial impaimmicnt of Lender's miterest in Gie Property or rights under this Seeurity
Instruoment, The praceeds of sy wward or laim for damages that are attributable (o the impatnnend o
Lendler's interest i the Property are hereby assigned and shall be paid 10 Lender.

Al Miscelbmeons Proceods that are not applicd to restorating or repair of the Prapedy shall
be applicd in the order provided (or in Section 2.

12, Borrower Not Released: Forbearance By Lender Not a Waiver,  Extension of the
e for paymant or nxxcification ol amorntization of the sums secured by this Security Instrument
gramtud by Lender w© Borower or any Successor in Interest of Borrower shall nol aperale (o relcase
the liability of Borrower or any Successors i Interest of Borrower.  Lender shail nol be yeguired to
cosmence proceedings agamst any Successor 1n Iaterest of Borrower or 10 refuse 1o extend time for
payment ot otherwise madily amortization of the sums secured by this Socurity Instrument by reason
of my demand made by the original Bomower or any Successirs in Interest of Bocrower.  Any
forhearance by Lender in exercising any right or remedy including, withoud limitation, Lender’s
sceeplance o payments from ird persons, cntities or Successors o Interest of Bomower or in
mmoants less than the amount then due, shall ot be a warver ol or preclnde the exetcise ol any 1ight or
ey,

13. Joint and Several Liahility; Co-signers: Successors and Assigns Bound. Borrower
covemmis antk agrees hat Borrower's obligmions and Rability shall be joint and several. However,
any Borrower who co-sipns ihis Secunity [ustramet but docs non execure the Note ¢a “co-signer”): (i)
is co-signing (his Security Instrument only 10 mengape, gramt and convey the ¢o-signer’s mterest in
1he Propenty under 1he terms of this Scearity Instruman: (b) is not xesonally obhigated 10 pay the
sums secnred by s Security Instrument; and (€) agrees it Lender and any othar Bomower cam
agree o extaul, madify, torbear or make any accommadations with regand w the terms of this
Secunty [nstrument or the Nede withow the co-signer's consent.

Subject to the provisions of Seenon 18, any Successor o nterext of Barrower who assumes
Rorvower’s ohligations under this Security Instrument in wyiting, and 15 approved by Lender, shall
ohtain all ol Borrower’s nghis and benefits under this Sceunty Instrument. . Borrower <hall not be
released Trom Borrower's obligations amd liability ander this Security Instrinment unless Lender agrees
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o such release in writing.  The covenats and agreements of s Secarity Instrument shall bind
(except as provided in Section 24)) and benetit the suceessors and assigns of Lender.

14. Loan Charges. Lendor may charge Borrower Tees for services performed in connection
with Borrower’s defanlt, lor the purpose of protecting Lender™s interest in the Property and rights
under this Seeurity nstrument, including, but not linvted to, attorneys” fees, propeny imspection and
viduation Tees, T regard 10 any other (ees, the absence of express authority  this Seearity Instrareni
10 charge a specibic fee o Borrower shall not be consimuid s a prohibition on the charging of such
fee.  Lender may not charge fees thit are expressly prohibited by this Security instrnmient o by
Apphicahle Law,

II' the Loan is subject to & law which sets maximwm loan ¢harges, and that Law is finafly
interprefed so that the interest or ofher loan charges collected or W be collected in commectuon with the
Loan exceed the penmitad Tanits, then: (o)} any such Joan charge shall be redueed by (hie mpount
necessary o reduce (he charge to the permitted limit; and (b) any sums alreixly collected from
Bortow<r which excouded permitiad Jimits witl be refinxdad ta Borrower. Lender may choose 1o make
this retand hy rednemg tie primeipal owed wiler the Nale or by niaking a direct payment 1o Bonmower.
Hoa el roduees principal, e nedoction will be treaterd as a partial prepayment withow any
prepayment charge (whether or not a prepavment charge is provicded for unider (he Note). Birower™s
aceeplinee ol any such refand made by direcd payment 10 Borrower will constiture a wiver ot any
right of action Borrower might have arising out of such avercharge.

15, Notices. All notices given by Bommower or Lender in conoection with this Sceunty
Tostrarment iust be o writing,  Any notice 1 Borrower in connection with this Securty instrument
shatt be deemed e have been given o Bomrower whien maited by (ira class mail or when acnually
delivered o Borrower's notice address af send by other means.  Notice (0 any ane Barrywer shall
constiduie notice 1o all Bommowers unless Applicable Law oxpressly requires otherwise,  ‘The notice
address shall be the Property Address unless Borrower has desiguatud a substitute notice address by
nolice W Lender. Borrower shidl promptly onotity Lender of Borrower's change of address, 11 Lender
specilies o prevedure for reporting Borrower’s change of adidress, then Bormower shall only repord a
change of acdress through that specificd procodure. Thure may be only ong: designatad notice address
under this Seeurity lnstnunent it any one lime, Any notice to Lender shall be given by delivering it or
by oailing it by first class il o Lowder™s addeess statod herein anless Lender has designatal another
address hy nonce w0 Barrawer.  Any nofice m connection with this Scearity Instrument shall not be
deerned (o bave been given o Londer undil actually received by Lender. 11 any notwe required by this
Security Instrument i3 alse required under Applicible Law, the Applicable Liw requirement wiil
satisty the corresponding requiremem under this Security fisirunient.

16. Governing Law: Severability: Rules of Construction. This Sccunty [nstnnnent shall
be sovernad by tederal law and the law ol the jurisdiction in which the Propeny is Jocated. All rights

and abliggtions comained in this Security Instrument are subject o any requirements and limitations ol’

Applicable Law.  Applicable Law might explicitly or implicitly allow 1he partics to agree by contract
or o muiglht be sileat, but sich silence shall nat be construed as a prohibition agamst agreenient by
coniract, I the event thal smy provision or clause of this Sceeurily Tnsirumem or (e Note conblicts
with Apphicable Law, such conllicr <hall notaleet other provisions of this Security Instruacnl o the
Note which can be given etfect without the contliciing provision.

Ax wsed intlus Sceunly Instrament:  (a) words of The masculine gender shall mean and
include comusponding nenler words or words of the feminine ganter; (0) words in the sigular shall
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mean imd inclade the plural and vive versa; and () the work “may™ pives sole discretion without any
obligation 1o ke any action.

17. Borrower™s Copy. Borrowdr shill be givan one copy of the Notwe and of this Sueurity
(strwment,

18. Transfer of the Property or a Benelicial Interest in Borrower. As used in this
Section 18, "Interest in (he Proporty” means any legal or beneficial interest in the Property, including,
bul mn limited 10, those bencdicial imerests imsfemed 1o bond lor deed, contract Tor deed,
installinent sales comrac! or escrow agreemieny, 1he intent of which is the transfer of wic by Borrower
aba lutere date 10 & purchaser.

16 all or any panl of e Prapenty ot any Interest n the Property is sold or ransferred {or if
Borrower s not @ natural persen and i beacticiild interest i Borrower s sold or transterredp wethout
Lender’s prior writien consent, Lender may require immediate pavinent mfull of all suns seewial by
this Sceurity Instrumieni. However, (his option shall not be exerciseld by Lender if such @xereise is
prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acccleration.  The notice
shall provide a period of not Jess than 30 days fiom the dale the motice 15 given i accotdance with
Section 1S within which Borrower must pay all sums sceured by this Secwrity nstrument, 11 Borrower
fails 1 pay these sums prior to fhe expiralion of s period, Lender may nvoke any remedies
penmiited by this Security Tastunent withowt further notice or demund on Borrower.

19, Borrower's Right to Reinstate Afler Acceleration. [ Bormower meds cerain
canditions, Borrower shall have the nght 1o have enforcement of this Security Instrument discontinued
at any tme priar 10 e carliest af: (3 five days before sale of the Property pursuint to vy power of
sitle contamed in 1his Seeurity lstrament; () sueh other period @ Applicable Caw imigln specity for
ihe wermination: ol Borrower’s right 10 reinstate; or () eatry o a judgment enforcing this Seeunity
[Instrument. Those conditions are that Berrower: (a) pays Lender all sums which then would be due
uikier this Scewrity Instrument and the Note as il no accederation Tiad oceurred; (b) cures any defiult of
any ot covenanls or agreoments; (¢} pays all expenses incurred in enforcing this Swewity
fosirument, including, but not limited 10, reasonable attonieys® foes, property mspection ind valuation
lees, and olher Tees icurret Tor the purpose of proteciing Lendler's inlerest in the Property and rights
under tiis Sceurity Instrunient; and «l) takes sueh action as Leader may veasonably reguire 1 assare
that Lender's interest in (he Property and nights under 1his Sceurity Tnstruyaent, and Bormower's
oblipation W pay the sums socurcd by 1his Sceurity Insirument, shall  continue unchimged.  Lender
Ny requue Il Borrower pay suclt remstateniend sums and expenses in one or more ol the following
{ornes, as sehected by Lendoer: () cashiz (b) money order; (¢} centified chock, bank chicek. Ircasurcr's
choek or cashior's cheek, provided anv such chock 16 deawn upon an mstitution whose deposits are
msured by a tederal agency, instrumentality or entisy; or {d} Elcetronic Funds Transfer.  Upon
reinstatenient by Borrower, this Secunity Instrument and obligations secured hereby shall remain fully
cffective as 1f no acceleration had occurred. However, this right to remstate shall not apply in the casc
of acceleratiom under Scetion 18,

20, Sale of Note; Change of Loan Servicer: Notice of Grievance. The Note or a panial
interest in e Newe (together withh this Security Instrumient) ¢in be sold oue o more limes without
prior natice lo Bamower. A sale mght cesult n a chinge in the entity (known as the “Loan Servicer™)
thit codlects Penadic Pavenents due under the Note and tlus Security Instrument and perfornms other
nxmngage ke servicing obligitions wnder e Note, this Security Instrument, and Applicable Law.
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There also might be one or more cianges of the Loan Scrvicer inrelated to a sale of the Nore. It there
15 it change of the Loan Servicer, Bormawer will be given written notice of the chimge which will state
the name and adddress of the new Loun Servicer, the address to which payments should be made and
any other mlormation RESPA reguires in connection with a notice of ransfer of servicing. [t the Note
is sald iand thereatter the Loan is serviced by a Loan Sesvicer other than the purchaser of the Note, (he
nkirgage loan scrvicing abligadions 10 Borrower will ramain with the Loan Servicer or be rans forred
10 a suceessor Loan Servicer and are nol assumed by the Note purchaser ynless ofierwise prrvidid by
the New purchaser.

Neither Bomower nor Lenda may commence, join, or be joinad (o any judicial acuon {5
cither i individual Titigant or dhe member of o class) that arises from (he other panty’s actions
pursuant 1o (his Seeurity Instrument or 1hit alleges thal the siher parmy has breached any provision of,
ot any duty owed by reason ol this Scewrity Instrument, until such Borrower or Lender Jus notitied
the other party (with such nofice given i compliance with (he requirements of Scetion 15) of such
alleged breach and alforded 1he other party herefo a reasonable period atter the giving of such notice
1o take corrective uction. It Applicable Law provides a fime period which must elapse helore certain
achion can be taken, that time period will be deemed to be reasonable for pumposes of this paragraph.
The notwe of acceleration and oppertunity to cure given (o Borrowcr pursuant 1o Scotion 22 G the
notice of aceeleraton given 1o Borrower pursuant 1o Section 18 shall be deemed to satisly (he notice
aud opporumity © Like corrective action provisions of this Seetion 240,

21, Hazardous Substances. Ax used in this Scction 21: {a) “Hazardous Substances™ are
these substatees definal as toxic or Tzardous substatices, pollutants, or wistes by Environmental
Law and the (ollowing substances: gasoling, kerosene, othee Tammable or toxic petroleum producis,
1oxic pesticides and herbicides, volatile solvents, naerials cantaimang ashestos ar formatdcliyde, and
rinlinaciive materials; {h) “Environmontal Law™ means foderal laws and laws of the junsdiction where
1he Property is locited that velate to healih satety or environmental prowection; (¢) "Environmental
Cleanup™ includes any response action, remedial action, or removal action, as defined in
Eavironmental Taw; and &) an “Foviromental Condition™ means a condition that can cause,
conibute to, or otherwise trigger an Environmental Cleanup.

Baosyower shall not canse or pemud (he presence, use, disposal, sterage, or releise of any
Hazardous Substances, or threalen (o eelease any Hazardous Substances, on or in the Prapenty.
Botrower shall ool do, nor allow anyane clse to do, mmylluing alfectug e Propeny (a) tha is m
vielaton of any Environmental Law, ib) which creates an Envitoumental Condition, or (¢) ‘vhich, due
10 b prescuce, use, or release ol a Hazardous Substance, creates a condition that adversely altocts the
value ol the Propenty. The preceding two sentences shall not apply to he presence, use, or storage on
the Property of smatl quantities of Hazardous Substances that are genendly recognized 1o be
appropriate 1o normal residential uses and 1o mainrenance of the Propenty (including, but not limited
to, hizardous substances in consumer prisghucts),

Borrower shall promptly give Lender wrinten notice of (a) any investigation, clainy, demand,
Tawsuil of olher action hy any govermmental or repulalory agency or private panty invalving the
Propeny and any Hazardous Substance or Environmearal Law of which Bomrower has actual
knowledge. (b) any Envitenmental Condition, including but not limited 10, ay spilling, leaking,
disicharpe, release ot threat of release ef any Hazardous Subslance, and (¢) any condition cansed by the
presency, use or rdease of o Hazardous Substance which adversely alteets the value of the Property.
11 Banuwer Tears, or is notifice] by any govemmental or regulitory awbonity, or any ptivate pary,

NEVADA-Singlc Family-Fannie Mae/Freddic Mac UNIFORM INSTRUMENT WITH MERS
Fovm 3029 1/01
Page 14 ol 18
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thit any removal or other eemediation of any Hazardous Substance aflecting the Property is naeessary,
Borrower shall promptly take all necessary remedial actions in accondance with Environmental Law,
Nobing hercire shall ceeate amy obligation on Lender Jor an Environmental Cleanuap.

NON-UNIFORM COVENANTS. Borower and Lender further covenant and agree as

follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prinr to acceleration
tollowiug Rorrower's breach of any covenant or agrecment in this Security Instrument {but not
prior to acceleration under Scction 18 unless Applicable Law provides otherwise). The notice
shall specily: (a) the defaulis () the action required to cure the default; (c) a dafe. not less than
30 days from the date the notice is given to Borrower, by which the default must be cured: and
(1l) that Failure to cure the defauit on or hefore the date specified in the netice may result in
acceleration of the sums secured by this Security Instrument and sale of the Property. The
notice shall further inform Borrower of the right te reinstate after acceleration and the right to
bring a court action to assert the pan-cxistence of A default or any other defensce of Borrawer to
acceleration and sale. I the default is not cured on or hefore the date specified in the votice,
Lender at its option. and without further demand, may invoke the power of sale, including the
right to accelerate Tull payment of the Note. and any other remedics permitted by Applicable
Law. Lender shall e entitled tv collect alt expenses incurred in pursving the remedies provided
in this Section 22, including, but not fimited to, reasonablc atterneys™ fees and costs of title
evidence.

If Lender invekes the power of sale, Lender shall exccute or cause Trustee to execute
written naotice ol the occurrence of an cvent of default and of Lender's clection to cause the
Property to be seld. and shall cause such notice to be recorded in each county in which any part
of the Property is located. Lender shalt mail copies of the notice as prescribed by Applicable
Law to Borrower and to the persons prescribed by Applicable Law. Trustec shall give public
notice of sale to the persons and in the manner prescribed by Applicahle Law, After the time
required by Applicable Law, Trustee. wilhout demand on Borrower, shall sell the Proparty at
public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale in one or maore parcels and in any order Trusiee determines. Truster may
postpone sale of all or any parcel of the Property by public announcement at the time and place
of any previeusly scheduled sale. Lender or its designee may purchase the Property at any sale.

Trustee shall deliver 1o the purchaser Trustee's deed conveying the Property without
any eovenant or warranty, expressed or implieal.  The recitals in the Trustee's deed shall bhe
prima facie evidence of the truth of the statcments made thercin,  Trustee shail apply the
procceds of the sale in the fellowing order: (8) to alf expenses of the sale, induding. but not
limited to. reasonable Trustee's and attorneys' fees: (b) to all sums secured by this Security
Instrument: and {¢} any excess 1o the person or persons legaliy entitled to it.

23, Reconveyance, Upon payment of all sumss scewrod by this Security Instrument. Lender
shall request Trusier 10 reconvey the Property and shall surrender (his Security lnstromens and all
notes evidencing debt secured by this Security Instrument 1o Trostee.  Trustee shall reconvey 1he
Propeny without wartanty e the person or persens legally entitled te it, Such person or persons shall
pay any recordation costs. Lemdler may charge such person or persons a fee for recunveying (he

NEVADA-Single Family-Fannie Mae/Fredidie Mac TINIFORM INSTRUMENT WITH MERS
Form 3029 1/01
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Property, but only it 1he fee is paid W thied party (such as the Trustee) lor services rendercd and (he
charging of the Iue is pernutied under Applicable Law,

24. Substitute Trustec. Lender at its option, may from time to tume remove Tristee and
APPOINE A successar rusiee 10 any Trusee appointed hereunder. Withoul vonveyance of the: Property,
e sueeessor tmstee shall succeed 10 all the ttle, power and dutics conferred upon Trustee heremn and
by Applicabic Law.

25, Assumption Fee. [t there is an assumpiion of ihis Joan, Lender nay charge an
assumption lee of LS. § 4.420,00,

NEVADA-Singie Family-Fannie Mac/Freddie Mac UNIFORM INSTRUMENT WITH MERS
Form 3029 1/01

Tnials: _Q%l_
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BY SIGNING BELOW, Bammower accepts i agrees (o the terms and covenants contained
in s Seanity Instrument and inany Rider exocuted by Bomower and reconded witls i,

Wilnesses:
e
b// A7
‘/le"/"’f)’ 7 e _ 1Sea)
CIRISTELA PEREZ. < -Borrower
{Scaly
-Bortower
{Scal}
-Bortower
(Seah
-Borrower

NEVADA-Single Famity-Fannie Mae/Freddie Mac UNTFORM INSTRUMENT WITH MERS
Form 302% 141
Page 1701 138
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STATE OF NEVADA .
COUNTY OF {Aark.

This instrument was acknowledged belore me on ! D Q,() ' OG hy
CRISTELA PEREZ

My Commnission Expires: 05 5[ . Oq

Mary Quackenbush
Notary Pubic, Siale of Nevada
Apportment No. 95-96415-1
My Appt Expires May 31, 2009

1 5
N\ S

NEVADA-Single Fanilv-Fannie Mac/Freddic Mac UNIFORM INSTRUMENT W{TH MERN
Form 3629 1/01

.. S
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FIXED/ADJUSTABLE RATE RIDER

(LIBOR One-Year Index (As Published In 7hc #all Strect Jowrnal)- Rate Caps)

THIS FIXED/ADJUSTABLE RATE RIDER is nule this 19th day of October, 2005, and is
incorporined into andd shall be deemod 1 anwend and supplement the Martgage, Deed o) Trust, or
Sccurity Deed (the “Securtly Instrument”™) of the same date given by the mndarsigned (“Borrower™) (o
seeure Borower's Fixed/Adjustable Rate Nete (the “Notd™) 1o CMG MORTGAGE, INC,
{"“Lender”™) of the same date and covering the property deseribed in the Socurity Instrament and

located atz
LF tn <&
7119 WOPL RIVERS AVENUE, LAS VEGAS, NEVADA 89131
[Propurty Address|

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXLED

INTEREST RATE TO AN ADJUSTABLE INTEREST RATE. THE NOTE

LIMITS THE AMOUNT BORROWER'S ADJUSTABLE INTEREST RATE

CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE

BORROWER MUST PAY,

ADDITIONAL COVENANTS. In widition (0 the covemants and agreements made in the
Sceurity Instrunxent, Borvower ind Lender further covenant and agree as foliows:

A ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES

Tir: Note provides for an ininal fixed intercst rate of 5.000%. The Note also provides for a
chimge n the imtiat fixed rate 10 an adjustable interest rate, as follows:
4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A} Change Dates

The imitial tixed interest rate T will pay will change to an adiustable interest rae on e
FIRST day of November, 2006, and the adiustable imterest rate T will pay may clunge on that day
every 1200 month thereaBier. The dite on winch my inilial fixel interest rate chages (e an adjustable
interest rate, and cach date on which my adjustable mterest rite conld change, is callid 1 “Change
Dine.”

(B) The Tndex

VUL TISTATE FIXEDAIWMUSTABLE RATFE. RIDER - W5J One-Year LTIBOR -- Single Family - Fanuk Mac Uniform
Insérument Form 3187 401

(Page L ol4)
32321483
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Beyinning with the first Chimge Date, my adjusiable interest rate will be based on mn Index.
The “Inglex” is e average of interbumk oftered rates for one-vear U.S, dollar-denominated <teposirs in
(he London market (“LIBOR™), as published in 29 Wadl Ntweer Jowrnaf. The most recent Index ligore
available as ol the date 45 days before cach Change Date is called the “Current Index,” [ the Index is
no lonper available, (he Nolte Holder will choase a new index thar is based upon comprrable
information. The Note Hokler will give me notice of this chwice.

(C) Caleutation of Changes Belore cacli Clinge Diie, the Note Holder will caleulate my
new interaal rale by adding Two and One-Fourth pereentage points (2.25004) @ the Cunrent (ndex,
The Note Holder will then round the reswlt of this addition 1o (he nearest ane-vighthi of ene percentage
P {0,125%). Subject 10 the limits stated in Section 4(D) below, this rounded amount will be my
new lerest mite unlil the next Change Dine. The Note Holder will then determine the amaunt of the
wonilily payment that would be sutficient 1o repay the anpaid principal that T am expeied to owe al
ihe Change Date in full on the Maturity Dale al ty new interest rate in substantially equal pavients,
The result ol this catenlation will be the new amonnt ot my monthly payment.

(D) Limits on Interest Rate Changes

The imerest rate T oam roguind to piy a1 the Birst Change Date will not be greater tham
10.000% or less than 2.250%. Thereafter, my adjustable inerest rate will never be increased or
decreasud on any single Change Date by mare than two percentage poinis [ram (he rate ol joterest |
Tatve been paying for e preceding 12 months, My hierest tte will never be grealer than 10.000%.

{E) Effective Date of Changes

Viv new interest rate will bocome ¢ltective on cacll Change Dae. | wall pay the wnonnt of my
new manthiy paymenl beginning on the first monthly payment date after the Change Dave wntil (he
amonnt o my monthily payment changes again,

{F) Notice of Changes The Nuie Holder will deliver or matt to me a notice ¢f any changes in
my il fixed interest rate to an adjustable interest rare aud of my changes o my adjustable interest
tate hefore the effective date of any change. The notice will include the amount of my monfhiy
payment, any information requived by law (o be given 1o me and alse ke titde and telephone number of
a person who witl answer any guestion | may have regarding the notice.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

1. Uil Barrower's initial fixed imerest rate changes o an adjustable interest rate under (he
termne skued it Section A abave, Uniform Cavenant 18 of the Sceurity Instument shall read as
allaws:

Transter of the Property or a Beneficial Iaterest in Borrower, As used

1 (his Section 18, “Interest in the Property” mens any Jogal or beneficial interest in

the Propenty, tncluding, but not limnited to, those beneficial interesis transferred in a

MULTISTATE FINENWADTUSTARLE. RATE RIDER - WS One-Year LIBOR - Single Family - Fennie Mae Uniform
I tw marne it Rarm 3187 6701

IPage 2 ot'dy
lastial:: ____(:_-_'~§2___
\
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hondh for dead, contract tar deed, installment sales contract or cserow agreement, the
intent ol which is the transter of e by Borrower at a future date to @ purchaser.

11"l or smy pirt of the Property or any Inieress in the Property is sold or
ianstereed (or 0 Barrower iy not a natwral person and a benelicial inlkaest n
Borrowcr as sold or translerredy without Londer's prior wiiten consend, Lendler iy
require imnediate payment in full of 4l sums secured by this Socarity Instruman,
However, this option shall not be exercised by Tender iF such exercise is prohihitod
by Applicable Law.

II' Lender excreises this option, Londer shafl give Borrower notice ol

accelerarion. The notice shall provide a period ot pot less than 30 days trom the dale
the nolice is given i sccordance with Scction 15 within which Borrower mwst pay
all suns secured by (his Scourity Instrument. [f Barrower fails to pay these sums
pror 10 the expranon ol this period, Lender may invoke any remedies permitied by
this Securiny Instrament withow further notice or demaud on Burrowet.

2, When Borrawer™s initial fixed inferest rate changes to an adjustable interess rate onder e
terins stated in Seetion A abave, Unilorm Covemant 18 ol the Sevunty nsirmment desenbal in Section
BI ahove shiall hen cease (o be in effeet. and 1he provisions of Uniform Covenint 18 of 11 ¢ Seeunty

Instrunen shall be amendead o red as follows:

MULSISTATTE FIXED/ AINUSTABLE RATF. RINFR — WSI One-Year LIBOK - Single Family - Faonie Mue Uniform

Jus hatent Form 31R7 &ul

CLARK,NV

Teansfer of the Property or a Benelicial Interest in Botrower, As usad m
thig Section 18, "Interest in the Property” means any tegal or bencficial interest in the
Property, including, bur not Junited to, those beneficial mterests ransterred in @ bond
for deed, canlract for dod, installment sales contract or escrow agreement, the intent
of which is the transfer of title by Borvower at a tuture date to a purchaser,

i all or wiv part of the Propenty or any Interest in the Property is sold or
manlerred (or if Borrawer ts not 2 namral person and 4 beneficial interest in
Bumawer is sold of ttanslured) witout Lender’s prior written consent, Lender may
require immiadiate payment in full of all sums secured by this Sceority Instrument.
Huowever, this opiton shall net he exercised by Lendur if such exercise is proliibied
by Applicable Law, Lender also shall not exercise this option il (a) Berrowar caus
0 be submitted to Lender intormation required by Lender o evaluate the imtended
translerce as il a new Joan were being made 1o the wansferee; and {b) Lender
reasonably defermines thal Lender’s security will ot be impaire] by the loan
assumption wd that the visk ol 3 breach of any covenant or agrectment in ihis
Sceunty Instriment i aceeptable 1o Lender.

{Page Xt d)
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To the cxient permiticd by Applicable Law, Lender may charge a
rcasonable fue as a condition to Lender’s consent (o the loan assunplion. Lendot
also may require the aransteree (o $ign an assumption agreement thal 1s acceptable ©
Lender and that obligates (he iransteree 10 keep all the pronuses and aprecments
made in the Note and in this Sceurity Instrument, Borrower will continue (0 be
obligiied under (he Note and this Security Instrument unless Lender releases
Borrower in writing.

I Lender exercises the option fo require immediate payment in full, Lender
shall give Borrower nofice: ol aceeleration. The notice shall provide a penod of ual
less than 30 days from e e the notice is given in accordanee with Scetion }5

within which Borrower must pay all suins seoured by this Security Tnstrument. 11

Burrower ladls to pay (hese sums prior to the expuration of this penod, Lender oy
wveke any remedies pernitied by 1his Security [nstrument without further notice or
demand on Borrower.

BY SIGNING BELQW, Borrawcr accepts and agrees to the terms ad covenants confained in

this Fixed/A djustable Rate Rider,
g

=

s /".‘."
S L L sl (Seal)
CRISIELA PEREZ, © )% Romwer -Hhomseer
(Seal) (Seal)
-Bomrnwer -Romewet

AULTISEATE FIXEIVADJUSTABLE RATE RIDER - WSJ Quwe-Year LIROR - Single Famly  Fanuic Mae Uniform

Instewment Form 3187 6/01

(Page 3 ut'4)
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g - Inst #: 201206050003133
Fees: $18.00
@ N/C Fee: $0.00
berchy affirm that this doc bmited o recond 06/05/2012 03:42:06 PM
creby atfirm that this ument sul 1t Or recordm H .
does not contain a social security number, ¢ 2:2:':;?)}:” 87408
Signed: ey NATIONWIDE TITLE CLEARING
Eggrmggc‘ggﬁy Recorded By: JACKSM Pgs: 2

DEBBIE CONWAY

Parcel #: 125.15-811-013 CLARK COUNTY RECORDER

When Recorded Mail To:

CitiMorigage, Inc,

C/O NTC 2100 Alt. 19 North

Pabm Harbor, FL 34683

Investor L#

DA RO A

CORPORATE ASSIGNMENT OF DEED OF TRUST

FOR GOOD AND VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledged, the
undersigned, MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS) AS NOMINEE
FOR CMG MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS PO BOX 2026, FLINT, M, 48501,
{ASSIGNOR), by these presents does convey, grant, sell, assign, transfer and set over the described Deed of
Trust with all interest secured thereby, all liens, and any rights due or to become due thereon to
CITIMORTGAGE, INC,, WHOSE ADDRESS IS 1000 TECHNOLOGY DRIVE, O’FALLON, MO
63368-2240 (800)283-7918, ITS SUCCESSORS OR ASSIGNS, (ASSIGNEE).

Said Deed of Trust made by CRISTELA PEREZ, and recorded on 11X9/2005 as Instrument #'0001385,
and/or Beok 20051109, Page , in the Recorder’s office of CLARK, Nevada. .

j—
Date: 05/~ __ /2012 (MM/DD/YYYY)

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. (MERS) AS NOMINEE FOR CMG
MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS.

" DERRICK WHITE
ASST. SECRETARY

FORMS\FRMNV1

*15926922¥

CLARK,NVY Pagc | of 2 Printcd on 01/15/2013 2:57:45 PM
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Parcel #: 125-15-511-013
Investor L#

STATE OF FLORIDA COUNTY OF PINELLAS

The foregoing instrument was acknowledged before me on 05/ Sﬁl)g ;2012 MM/DD/YYYY), by DERRICK
WHITE as ASST. SECRETARY for MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.
(MERS) AS NOMINEE FOR CMG MORTGAGE, INC., ITS SUCCESSORS AND ASSIGNS, who, as such
ASST. SECRETARY being authorized to do so, executed the foregoing instrument for the purposes therein
contained. He/shefthey is (age) personally known to me.

Le Miranda Avila

k't Notary Public State of Florida

g My Commission # EE 019083
Expires August 22, 2014

Signed:

MIRANDE AVILA ~ ©
Notary Public - State of FLORIDA
Commission expires: 08/22/2014

Prepared By: E.Lance/NTC, 2100 Alt. {9 North, Palm Harbor, FL 34683 (800)346-9152

Mail Tax Statements to: CRISTELA PEREZ
7119 WOLF RIVERS AVENUE
LAS VEGAS, NV 83131

CIMAY 15926922 -@ MERS (MOM) EMK3826611 MIN 100072400325014937 MERS PHONE
1-888-679-MERS FORMS\FRMNV1

0O

*15926922*
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Inat # 201207260002017
Feea: $18.00
N/C Fee: $0.00
07/26/2012 10:44:40 AN
Recelpt #: 1248352
Requestor:
1 the undersigned hereby affirm that this document submitred ORICN FINANCIAL GROUP
fc;r recording does not cont(e;}in 12; ;0;1311’ ;e;;l(rji)ly number Recorded By: MSH Pga: 2
of any person or persons. (Per . DEBBIE CONWAY
PREPARED BY & RETURN TO: CLARK COUNTY RECCRDER
M. E. Wileman
2860 Cxchange Blvd. # 100
Southlake, "1 X 76092
Parcel # 125-15-811-013
Assignment of Mor(gage Send Any Notices to Assipnee.

For Valuable Consideration, the undersigned, CITIMORTGAGE, INC, 4450 REGENT BLVD, MAIL
STOT N2A-222, IRVING, TX 75063 (Assignor) by these presents does assign and set over, without
recourse, to U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH
MORTGAGE LOAN TRUST, SERIES 2012-6 1610 E. St. Andrews Pl, Suite B150, Santa Ana, CA
92705 (Assignee) the desceribed mortgage with all interest, all liens, any rights due or to become due
thereon, executed by CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND
SEPARATE PROPERTY to MORTGAGE FIECTRONIC REGISTRATION SYSTEMS, INC.,
{MCRS) AS NOMINEE FOR CMG MORTGAGEL, INC., ITS SUCCESSORS AND ASSIGNS.  Said
mortgage Dated: 10/19/2005 is recorded in the State of NV, County of Clark on 11/9/2005, Book
20051109 Instrument# 0041385 AMOUNT: $ 442,000,00  Property Address: 7119 WOLF RIVERS
AVENUE,, LAS VEGAS NV $9131

IN WITNESS WHEREOF, the undersigned corporation/trust has caused this instrument to be executed by
its proper officer. Executed on: 07/26:2012

CITIMORTGAGE, INC.

-

PEREZ JDM *12031213*

M. E. Wileman, Authorized Signator

MIN 1{(KN72400325014937
MERS Phone 888-679-6377
NV Clark CITICAP/WL17-2012/AS

CLARK,NV Pagc | of 2 Printed on 01/15/2013 2:57:46 PM
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State of Texas, County of Tarrant

On 07/26/2012, before me, the undersigned, M. E. Wileman, who acknowledged that hesshe is Authorized
Sigmator of’  for CITIMORTGAGE, INC. and that he/she executed the foregoing instrument and that such
execution was done as the fres act and deed of CITIMORTGAGE, INC.

Notary public, C. Lafferty
My commission expires: November 33, 2014

MAIL TAX BILL TO:
CRISTELA PEREZ, A MARRIED WOMAN, AS HER SOLE AND SEPARATE PROPERTY Property
Address; 7119 WOLF RIVERS AVENUE,, LAS VEGAS NV 82131

*12031213* MIN 100072400325014937 MERS Phone RR8-679-6377
NV Clark CITICAP/WLI17-2012/AS
CLARK,NV Page 2 of 2 Printcd on 01/15/2013 2:57:47 PM
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Inst # 201308120002562
Fees: $18.00
NG Fes: $25.00
08/42/2013 02:42:08 PM
Receipt # 1729913
RECORDING REQUESTED BY AND WEHEN Requestor:
RECORDED MAIL TO: LS TITLE AGENCY INC.
Recorded By: CDE Pgs: 2
DEBBIE CONWAY

Peak Loan Servict
"8 CLARK COUNTY RECORDER

5800 Canoga Ave Suite 200
woadland Hills CA 91367

Parcel ID# : 125-15-811-013

Lin# T000035044/PEREZ
SPACE ABOVE THIS LINE FOR RECORDER'’S USE

J20/707¢9
Assignment of Deed of Trust
Date of Assignment: d//a /na “This instrument I baing recorded ag

ACCOMMODATION ONLY, with no o
Repregontation as o its effect upon title”

Assignor: :  U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH MORTGAGE LOAN
TRUST, SERIES 2012-6

Assignee ©: MARCHAILB.T.

Executsd By: CRISTELA PEREZ, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY To
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. AS NOMINEE FOR CMG MORTGAGE,
INC. and FIDELITY NATIONAL TITLE AGENCY OF NEVADA, as Trustee, Date of Deed of Trust:
10/19/2005 Recorded: 11409/2005 in Book/Reel/Liber: -— Page: —as Instrument/CFN No.: 20051109-0001385 in
Official Records of the CLARK County, State 6f NEVADA

Property Address: 7119 WOLF RIVERS AVENUE, LAS VEGAS, NEVADA 89131
Parcel 1D #: 125-15-811-013
Lepal:

LOT 13 IN BLOCK A OF WYETH RANCH-UNIT 2, AS SHOWN BY MAP THEREOF ON FILE IN BOOX
112 OF PLATS, PAGE 8 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA.
A NON-EXLUSIVE EASEMENT FOR INGESS, EGRESS, USE AND ENJOYMENT OF THE COMMON
LOTS AS SHOWN ON THE ABOVE MAP AND AS SET FORUTH IN THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS RECORDED OCTOBER 4, 2002 IN BOOK 20021004 AS
THE SAME MAY BE AMENDED FROM TIME TO TIME.

KNOW ALL MEN BY THESE PRESENTS thet in consideration of the sum of TEN and NO/100ths DOLLARS and
other good and valuable consideration, paid to the above named assignor, the reveipt and sufficiency of which is hereby
acknowledged, sald Assignor here by assigns unto the abave-named Assignes, the szid Deed of Trust, secured thereby,
which all moneys now 0wning or that may hereaficr hecome due or owning in respeet thersof, and the full banefit of all
the powers and of all the covenants and pravisos therein contained, and the said Assignor hereby Grants and conveys
unto the said Assignes, the Assigner’s beneficial interest under the Deed of Trust.

50



Assignment of Deed of Trust Page 2 of 2
Loan # 7000035044/PEREZ

TO HAVE AND TO HOLD the said Deed of Trust, and the said property unto the said Assignee fovever, subject to the
terms contained in the said Deed of Trust IN WITNESS WHEREOF, the assignor has executed these presents the day
and year first above written

Duea: /7249
U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR
STANWICH MORTGAGE LOAN TRUST, SERIES 2012-6, BY
CARRINGTON MORTGAGE SERVICES LLC. AS ATTORNEY
IN FACT

Lyt W, (e

Witness: LETICIA MACIAS By: WEPFY, SR. VICE PRESIDENT

Stateof CALIFORNIA
Caounty of ORANGE

O/ 9/k3 before me, ANGELICA ROSALES PACHECO, Notary Public personally appeared GREG SCHLEPPY,
who proved to me on the basis of satisfactory evidence to be the personw whose name(y} iz/ap€ subscribed to the within
instrument and acknowledged 1o me that he/shé/théy exgeuted the same in his/gf/thér authorized capacity(ig€), and that by
E:’:hzﬂﬂ;lu signature(¢§ on the instrument the person(p, o the catity upon bebalf of which the person(eYacted, executed the
i ment.

1 certify under PENALTY OF PERJURY nder the laws of the State of CALYFORNIA that the foregoing paragraph is
true end correct.

WITNESS my hand and official seal.
g { GfQé;o Fomddh COMM, ﬂ!;?';zs'l
(2.8 § Notay Pulic - Callornia
Notary? ANGELICA ROSALES PACHECO ange Counly
ke Camm, pwres Mar. 26
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20060406-0004914

ConToa

Fee: §21.0
NIC Fee: $6.30
- . 125-15-811-013 .
Assessor's Parcel Numbet: _ 041062006 1700
Mail Tax Staiements To (name and address): > % 120060061379
CRISTELA PEREZ AND ROBERT ROSE , Requester
i 7119 WOLF RIVERS AVE L FIRST AERICAN TITLE INSURRNCE LENDEI
. LAS VEGAS NV 83131 .
’ Return To (name and address): Frances Deane e
First American ' Clark County Recorder  7gs: 8
1228 Euclid Avenue, 41h Floot
Cleveland, OH 44115
State of Nevada——————— Spacc Above This Line For Recording Data :
Order #: 3452 4 DEED OF TRUST
ALS & 30 q (With Future Advance Clause)
1. DATE AND PARTIES. The date of this Deed of Trust (Security Instrument) is J2(28/2008
................................ and the partles, their addresses and tax identification mumbers, if

required, are as follows:
GRANTOR: CRISTELA PEREZ AND ROBERT ROSE MARRIED WOMAN SEPARATE

PROPERTY 3OODL43¢{L{5L{

,I;' O If checked, refer to the attached Addendum incorporated herein, for additional Grantors,
: . their signatures and acknowledgments.
TRUSTEE: .5. Bank Trust Company, National Assoctation
111 5.W. Fifth Avenue, Suite 3500

Portland, OR 97204
r ‘ RECORDERS MEMO
LENDER: 11.5. Bank, Natonal Association N.D. POSSIRLE POOR RFCORD DUE TO
4325 17th Avenue S.W. QUALITY OF ORIGINAL DOCUMENT

Fargo, ND 58103

2. CONVEYANCE. For good and valuable consideration, the receigl and sufficiency of which Is
acknowledged, and to secure the Secured Debt (defined on page 2) and Grantor’s performance
under this Security Instrument, Grantor irrevoczbly granis, bargains, conveys and sells to
Trustee, in trust for the benefit of Lender, with power of sale, the lollowing described property
(i property description is in metes and bounds the name and maiting address of the person who
prepared the legal deseription must be included):

The real estate deed of trust herein is described in Exhibit "A" which is attached hereto and hereby
incorporated herein by reference.

§744120
fpage 1 of 7)

NEVADA - HOME EQUITY LINE OF CREDIT DEED OF TRUST ;
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The property is located in SLARK. ... at 7113 WOLF RIVERS AVE

(Counpgy 7777 BRI s

Y)
?Asvpm ............................... Nevada 8913 ...

e {Address) (City) (ZIP Code)

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights,
all water and riparian rights, ditches, and water stock and all existing and future improvements,
structures, fixtures, and replacements thai ma%now, or at any time in the Future, be part of the
veal estate described above (all referred (o as “Praperty”}.

3. MAXIMUM OBLIGATION LIMIT. The {otal l)(E)rim:ipa] amount secured by this Security
Instrament at any one time shall nol exceed $ 100.000.00 ' . .inns This limitation

- of amount does not include intevest and other fees and charges validly made pursuant to this

Security Instrument. Also, this limitation does not apply io advances made under the terms of
this Security Instrument lo protect Lender's security and to perform any of the covenanis
contained in this Security Instrument.

4, SECURED DEBT AND FUTURE ADVANCES. The term "Secured Debt” is defined as
follows:

A. Debt incurced under the terms of all promissory note(s), coniraci(s). guaranty(ies) or other
evidence of debt described below and all their extensions, renewals, modifications or
substitulions. (You must specifically identify the debi(s) secured and you should include
the final maturity date of such debi(s).)

B. All future advances [rom Lender to Grantor or other future obligations of Grantor 10

. Lender under any promissory note, contract, guaranty, or cther evidence of debt executed
: by Grantor in favor of Lender after this Security Instrument whether or not this Security

. Instrument is specifically referenced. If more than one person signs this Security
, Instrument, each Grantor agrees that this Security Instrument will secure all future
advances and fiture obligatiuns (hat are given (o or incurred by any ene or more Grantor,

or any one or more Grantor and others. Future advances are contemplated and are

governed by the provisions of NRS 106,300 to 106.400, inclusive. Al future advances

and other future obligations are secured by this Security Instrument even though ali or part

may not yel be advanced. All future advances and other future obligations are secured as if

- made on the date of this Security Insirument. Nothing in this Security Instrument shall
) conslitule a commitment to make additional or future loans or advances in any amount,

Ar:y such commitment must be agreed to in a separate writing.

C. AIl other obljgaations Grantor owes to Lender, which may laler arise, to the extent not
gmhibiled by law. including, but not limited ta, liabilities for overdrafts relating to amy

eposit account agreement between Grantor and Lender.

D. All additional sums advanced and exgenses incurred by Lender for insuring, preserving or
otherwise protecting the Property and its value and any other sums advanced and expenses
incurred by Lender under the terms of this Security Instrument,

In the event that Lender fails to provide any necessary notice of the right of rescission with

respect (o any additional indebtedness sec under paragraph B of this Section, Lender waives

any subsequent securily interest in the Grantor's principal dwelling that is created by this

. Security Instrument (but does not waive the security interest for the debts referenced in
paragraph A of this Section),

8744120
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5. DEED OF TRUST COVENANTS. Grantor agrees that the covenants in this section are

material obligations under the Secured Debt and this Security Instrument. If Grantor breaches
any covenan in this section, Lender may refuse to make additional extensions of credit and
reduce the credit limit. By not exercising either remedy on Granlor's breach, Lender does not
waive Lender's right (o laier consider the event a breach if it hapBens again.

Paymenis. Grantor agrees that all payments under ¢he Secured Debt will be paid when due and
in accordance with the terms of the Secured Debt and this Security Instrument.

Prior Security Interests. With regard 1o any other morigage, deed of trust, security ement
or other lien docoment that creaied a prior securily interest or encumbrance on the Property,
Grantor a to make all paymenis when due and to perform or comply with all covenants.
Grantor also agrees not to allow any modification or extension of, nor to request amy future
advances under any note or agreemeni secured by the lien document without Lender's prior
written approval.

Claims Apainst Title. Grantor will pay all taxes, assessments, liens, encumbrances, lease
payments, ground rents, utilities, and other charges relating to the Property when due, Lender
may require Grantor to provide to Lender copies of all notices that such amounts are due and the
receipts evidencing Grantor's payment. Grantor will defend title to the Properly against any
claims that would impair the lien of this Security Instrument. Grantur agrees (o assign to
Lender, as requested by Lender, any rights, claims or defenses Grantor may have against parties
who supply labor or materials to maintain or improve the Propm{.

Property Condition, Alterations and Inspection. Grantor will keep the Property in good

" condition and make all repairs that are reasonablg‘neoessmg Grantor shall not commit or allow

any waste, impairment. or deterioration of the Property. Grantor agrees that the nawre of the
occupancy and use will not substantially change without Lender's prior written conseat. Grantor
will not permit any change in any license, restrictive covenant or easement without Lender's
prior wri[l':en consent. Grantor will nolify Lender of all demands, procecdings, claims, and
actions against Graator, and of any loss or damage to the Pr em

Lender or Lender's agents may, al Lender's option, enter the Property al any reasonable time
for the purpose of inspecting the Property. Lender shall g}i‘w: Grantor notice at the time of or
before an inspection specifying a reasonable Hurpose for the ins]iiectlon. Any inspection of the
Property shall be entirely for Lender's benefit and Grantor will in no way rely on Lender's

inspection.
Authority to Perform. If Grantor fails 1o perform any duty or any of the covenants contained in
this Security Instrument, Lender may, without natice, perform or cause them 1o be performed.

Grantor appoints Lender as attorney in fact (o sign Granlor's name or pay any amount necessary
for performance. Lender's right to perform for Granior shall not create an obligation lo
perform, and Lender’s faiture to perform will not preclude Lender from exercising any of
Lender’s other rights under the law or this Security Instrument.
Leaseholds; Condominiums; Planncd Unit Developments, Grantor agrees to comply with the
provisions of any lease if drs Security Instrumenl is on a leasehold. If the Property includes a
unit in a condominium or a planned unit development, Grantor will perform all of Grantor's
guﬁels under the covenants, by-laws, or regulations of the condominium or planned unit
evelopment.
Condclr)nn:zalion. Grantor will give Lender prompt notice of any gending or threatened acilon, by
private ot public entities to purchase or take any or all of the Property through cordemnation,
emineni domain, or any other means. Granior authorizes Lender to intervenc in Crantor's name
in ang of the above described actlons or clalms, Grantor assigns to Lender the proceeds of any
award or claim for damages connected with a condemnation or other taking of aﬁ(gr any part of
the Property. Such proceeds shall be considered a;ments and will be applied as provided in this
Security Instrument, This assignment of pmceet[’f. s subject to the terms of any priur mortgage,
deed of trust, security agreement or other lien document,

8744120
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Insurance. Grantur shall keep Prope;? insured against loss by fire, flood, theft and other
hazards and risks reasomably associated with the Property due to ils t{pe and location. This
insurance shall be mainiained in the amounts and for the periods that Lender requires, What
Lender requires pursuant (o the preceding semence can chanﬁ during the term of the Secared
Debt. The insurance carrier Hmviding e insurance shall be chosen by Grantor subject to
Lender's approval, which shall not be unreasonably withheld. If Granlor fails to maintain the
coverage described above, Lender may, at Lender's option, obtain coverage to protect Lender's
rights in the Property according (o the terms of this Security Instrument.
All insurance policies and renewals shall be acceptable to Lender and shall include a standard
"monigage clause” and, where applicable, "loss payee clause.” Grantor shall immediately notify
Lender of cancellation or termination of the insurance. Lender shall have the right to hold the
policles and renewals, If Lender requires, Grantor shall immediately give te Lender all receipts
of paid premiums and renewal notices. Upon loss, Grantor shall give immediate notice 10 the
insurance carrier and Lender. Lender may make proof of loss if not made immediately by
Grantor.
Unless otherwise agreed in wriling, all insurance proceeds shall be applied to the restoration or
repalr of the Property or to the Secured Debt, whether or not then due, at Lender’s opfion. Any
application of proceeds to principal shall not extend or postpone the due date of the scheduled
ayment nor change the amount of any payment. Any excess will be paid to ihe Grantor, If the
toperty is acquired t;y Lender, Grantor's right to any insurance policies and proceeds resulting
from da to the Property belure the acquisition shall pass to Lender to the extent of the
Secured Debt immediatety before the acquisition.
Financial Reports and Additional Documents. Grantor will provide to Lender upon request,
any financial statement or information Lender may deem reasonably necessary. Grantor agrees
{0 sign, deliver, and Kile any additional documents or certifications ihat Lender may consider
necem to perfect, coniinve, antd preserve Grantor's obligations under this Security [nstrument
and er's lien status on the Property.
WARRANTY OF TITLE. Grantor warrants that Grantor is or will be lawfully seized of the

" estate comveyed by this Security Instrument and has the right to irrevocably grant, bargain,

convey and sell the Property to Trustee, in (rust, with power of sale. Grantor also warrants that
the Property is unencumhered, except for encumbrances of record.

. DUE ON SALE. Lender may, at its option, declare the entire balance of the Secured Debt (o be

immediately due and payable upon the creation of, ot contract for the creation of, a transfer or
sale of all or any part of the Praperty. This right is subject to the resiriciions imposed by federal
law (12 C.F.R. 591), as applicable.

. DEFAULT. Grantor will be in default if any of the following occur:

Fraud. Any Consumer Borrower engages in fraud or material mlsrepresentation in conneclion
with the Secured Debt that is an open end home equi(tly &Ean.
Palymenls. Any Consumer Borrower on any Secured Debt that is an open end home equity plan
fails to make a payment when due.

Property. Any action or inaction by the Borrower or Grantor occurs that adversely affects the
Property or Lender's rights in the Property. This includes, but is not limited to, the lollowing:
(a) Grantor fails te maintain required insurance on the Property; (b} Grantor transfers the
Property; (c) Grantor commits waste or otherwise destructively uses or fails to maintain the
Property such that the action or inaction adversely affects Lender’s security; (d} Grantor fails to
pay taxes on the Property or otherwise fails to act and thereby causes a Hen to be filed against
the Property that s senior to the lien of this Securi? Instrument; {e) a sole Grantor dies; {f} if
more than one Grantor. any Grantor dies and Lender's securlty is adversely affected; (g) the
Property is taken through eminent domain; (h) a judgment is filed againsi Grantor and subjects
Granior and the Property to action that adversely affects Lender's interest; or (i) a prior
lienholder forecloses on the Property and as a result, Lender's interest is adversely affected.
Exccutive Officers. Any Borrower is an executive officer of Lender or an a}ﬂiate and such
Borrower becnmes indebted to Lender or another lender in an aggregate amount greater than the
amount permitted under federal laws and regulations. 8744120
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9.

REMEODIES ON DEFAULT. In addition to any other remedy available under the terms of this
Security Instrument. Lender may accelerate the Secured Debl and foreclose this Security
Instrument in a manner provided by law if Grantor is in default. In some instances, federal and
state law will require Lender to provide Grantor with notice of the right to care, or other notices
and may establish time schedules for foreclosure actions. .

At the option of the Lender, all or any part of the agreed fees and char%es. accrued intevest and
principal shall become Immediately due and payable, after ﬂn notice if required by law, upon
the occurrence of a default or anylime thereafter. Lender e entitied to, without limitation,
the power to sell the Property,

if there is a default, Trustee shall, at the request of Lender, advertise and sell the Property as a
whole or in separate ;r:arcels at public auction to the highest bidder for cash and convey absolute
title free and clear of all right, title and interest of Grantor al such time and place as Trustee
designales. Trustee shall give notice of sale, including the time, terms and place of sale and a
description of the Property 1o be sold as required by the a ]iallicable law.

Upon the sale of the Property and to the extent not prohibited by law, Trustee shalt make and
deliver a deed to the Property sold which conveys absolute title to the purchaser, and alter first
paying all fees, charges, and cosls, shall pay {o Lender all moneys advanced for repairs, taxes,
insurance, liens, assessments and prior encumbrances and interest thereon, and the principal and
interest on the Secured Debt, paying the surplus, if any, to Crantor. Lender may purchase the
Fm rhty. 'iI‘nhe recitals in any deed of conveyance shall be prima facie evidence of the facts set
orih therein.

The acceptance by Lender of any sum in payment or partial payment on the Secured Deht affer
the balance is due or Is acceleraled or after gs:rﬂ:closure rprooeedings are flled shall not constitute
a waiver of Lender's right to require complete cure of any existing default. By not exercising
any remedy on Grantar's default. Lender does nol waive Lender's right to later consider the
event a default if it happens again.

. EXPCNSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES; COLLECTION

COSTS. If Grantor breaches any covenant in this Security Instrumeni, Grantor agrees (o pay all
expenses Lender incurs in performing such covenants or protecting its security interest in the
Pruperty. Such expenses Include, but are not limited to, fees incurred for inspecting, preserving,
or otherwise protecting the Property and Lender's securily interest. These expenses are payable
on demand and will bear interest from the date of payment until paid in full at the highest rate of
interest in effect as provided in the terms ol the Secured Debt. Grantor agrees to pay all casts
and expenses incurred by Lender in coMecting, enforcing or protecting Lender's rights and
remedies under this Security Insirument. This amount may inctude, Eul is not limited to,
attorneys’ lees, court casts, and other legal expenses. To the extent permitied by the United
States Bankruptcy Code, Grantor agrees to pay the reasonable attorneys' fees Lemder incurs to
collect the Secured Debt as awarded by any coun exercising jurisdiction under the Bankrupicy
Code. This Security Instrument shall remain in effect untll veleased. Grantor agrees to pay for
any recordation costs of such release.

. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1)

Environmental Law means, without limitaGon, the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA, 42 U.S.C. 9601 et seq.), and all other federal, state
and local laws, regulations, ordinances, courl orders, attorney general opinions or interpretive
letters concernin, public health, safety, welfare, environment or a hazardous substance; and
(2) Hazardous Substance means any toxic, radioaclive or hazardous material, waste, pollutant or
contaminant which has characteristics which render (he substance dangercus or potentially
dangerous to the public health, safety. welfare or eavironmem. The term includes, without
limitation, any substances defined as "hazardous material,” “toxic substances," “"hazardous
waslte" or "hazardous substance" under any Environmental Law,

Grantor Tepresents, warranis and agrees (hat:
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12.

13.

15.

17,
18.

A. Except as previonsly disclosed and acknowledged in wrilinEe to Lender, no Hazardous
Substance 1s or will be located, stored or released on or in the Property. This restriction
does not apply tu small quantities of Hazardous Substances that are genesally recognized
to be appropriate for the normal use and maintenance of the Property.

B. Except as previonsly disclosed and acknowledged in writing to Lender, Grantor and every
tenanl have been,” are, and shall remain in full compliance with any applicable
Environmental Law.

C. Grantor shall immediately nolily Lender if a refease or threatened release of a Hazardous
Substance occurs on, under or about the Property or there is a violation of aﬂ
Environmental Law concerning Lhe Properly. In such an event, Grantor shall take all
necessary remedial action in accordance with any Environmental Law.

D. Grantor shall immediately notify 1.ender in writing as soon as Grantor has reason to
believe there is any pending or threatened investigalion, claim, or preceeding relating to
the release or threatened release of any Hazardous Substance or the violation of any
Environmental Law.

ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate
agreement, Grantor will not be required to pay fo Lender funds for taxes and insurance in
£SCrow,

JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS
BOUND. All duties under this Security [nstrument are joint and individual. If Grantor signs this
Security Instrument byt does not sign an evidence of debi, Grantor does so only to mortgage
Grantor's interest in the Pro to secure ﬁymem of the Secured Debt and Granior does not
agree to be personally liable on the Secured Debt. [f this Security Instrument secures a guaranty
between Lender and Grantor, Grantor agrees 10 waive any rights that may prevent Lender from
bringing any aclion or claim against Grantor or ang eFarty indebted under the obligation. Thege
rights may include, but are not Limited to, any anti-deficlency or one-action laws. The duties and
bedneﬂt’s nc?f this Security Insirument shall bind and benefit the successors and assigas of Grantor
an er.

. SEVERABILITY; INTERPRETATION. This Security Instrument is complete and fully

inlegrated. This Security Instrument may not be amended or modified by oral agreemeni. Any
section in this Security Insirament, attachments, or any agreement related to {he Secured Debt
that conflicts with applicable law will not be effective, unless that law expressly or impliedly
permits the variations by wrillen agreement. If any section of this Securlty Instrument cannot be
enforced according to its terms, that section will be severed and will not affect the enforceability
of the remainder of this Security Instrument. Whenever used, the singular shall include the
lural and the plural the singular. The caplions and headings of the sections of this Securiry
nstrument are for convenience only and are not to be used to interpret or define the terms of
this Security Instrument. Time is of the essence in this Security Instrument.
SUCCLSSOR TRUSTEE. Lender, at Lender's option, may from time to time remove Trustee
and appoint a successor trusiee without any other formality ihan the designation in writing. The
stccessor trustee. without conveyance of the Property, shall succeed to all the title, power and
duties conferred upon Trustee by this Security Insirument and applicable law.

. NOTICE. Unless otherwise required by law. any notice shall be given by delivering it or by

mailing it by first class mail to the appropriate party's address on page 1 of this Security
Instrument, or to any other address designated in writing. Notice to one grantor will be deemed
te be notice to all granlors.

WAIVERS. Except to the extenmt prohibited by law, Grantor waives all appraisement and
homestead exemption ri%hls relating to the Property.

LINE OF CREDIT. The Secured Debt inchwles a revolving line of credit. Alhough the
bet(_:lllrreai Dz?jt may be reduced to a zero halance, this Security Instrument will remain in effect
untH released.
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19. APPLICABLE LAW. This Security [nstrument is governed by the laws as agreed to in the
Secured Debt, except to the extent required by the laws of the Jurisdiction where the Property is
located, and applicable federal laws and regulations.
o 20. RIDERS. The covenants and apreements of each of the riders checked below are incorporated
‘. into and supplement and amend ﬁne terms of this Security Instrument.
s {Check all applicable hoxes]
o ] Assignment of Leases and Rents  TJOMET vovvieeiineeiiniiennivcniininceimmrineima e
’ 21. {J ADDITIONAL TERMS.

SIGNATURES: By signing below, Grantor ?;gmes to the erms and covenants contained in this
Security Instrument in any atlachmenis. Grantor also acknowledges receipt of a copy of ihis
Security Ipstrument on the date stated on page 1.

(Signature) CRISTELA PHREZ (Date)

A,

R R o L IR N LR L R R L PP

Nomry?ublicm
e A WRRORIRR 0 1/ T 7 -
5 (Title and Rank) Jef

% Appointment Ne 05 955271
My App. Fxpies Api 8. 2009

———
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EXHIBIT "A”

LEGAL DESCRIPTION

A PARCEL OF LAND SITUATED IN THE STATE OF NEVADA, COUNTY OF CLARK,
WITH 2 STREET LOCATION ADDRESS OF 711% WOLF RIVERS AVE: LAS VEGAS,
NV 89131-0139 CURRENTLY OWNED BY CRISTELA PEREZ HAVING A TAX
IDENTIFICATION NUMBER OF 125~15=-811-013 AND SEING THE SAME
PROPERTY MORE FULLY DESCRIBED IN BOOK/PAGE OR DOCUMENT NUMBER
40721003728 DATED 7/19/2004 ARD FURTHER DESCRIBED AS WYETH
RANCH-UNIT 2 PLAT BOOK 112 PAGE 8 LOT 13 BLOCK A PT 32 SE4 SEC 15
TWP 19 RGN 60.

125-15-811-013
7119 WOLF RIVERS AVE; LAS VEGAS, NV 89131-013¢9
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Camington Morlgage Services, _LC
PO Box 8050
Temecula, CA 92589-50E0

Send Payments 1o:

Carringlon Morlgage Services, LLC
Aitn: Payment Processing

PO Box 79001

Phoenix, AZ 85062-9001

Send Correspondence to:
Carringlon Morlgage Services, LLC
PO Box 54285

Irving, CA 92619-4235

PRESORT
First-Class Mail
U.S. Postage and
Fees Paid
W30

cckh385873

20121004-51
T R I A A Y R VT TR | T L AT
CRISTELA PEREZ
7119 WOLF RIVERS AVE
LAS VEGAS, NV 89131-0139

NOSE5
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CARRINGTON

ACHETH A SN RV RS, b1 (888) 788-7306 Fax (949) 517-5220

October 3, 2012

CRISTELA PEREZ
7119 WOLF RIVERS AVE
LAS VEGAS, NV §9131-0139

Property Address: 7119 WOLF RIVERS AVENUE
LAS VEGAS, NV §913]

RE: Loan Number: 7000035044
NOTICE OF INTENT TO FORECLOSE
Dear Mortgagor(s):

The above referenced loan is in default because the monthly payment(s) due on and after October 1, 2011 have
not been received. The amount required to cure this delinquency, as of the date of this letter, is $36.281.60, less
$0.00, monies held in Tnapplied.

SUBSEQUENT PAYMENTS, LATE CHARGES, AND OTHER FEES WILL BE ADDED TO THE
ABOVE STATED REINSTATEMENT AMOUNT AS THEY ARE ASSESSED.

Please remit the total amount due in CERTIFIED FUNDS, utilizing one of the following payment resousces:

OVERNIGHT MAIL: | WESTERN UNION QUICK COLLECT
Carrington Mortgage Services, 1.1.C | Any Western Union Loacation:

ATTN: Cashiermg Dept. | Code City: CARRINGTONMS

1610 E. Saint Andrew Place, Ste. B-150 | Code State: CA

Santa Ana, Ca. 92705 |

IF YOU ARE UNABLE TO BRING YOUR ACCOUNT CURRENT, PLEASE CONTACT
CARRINGTON MORTGAGE SERVICES, LLC TO DISCUSS HOME RETENTION
ALTERNATIVES TO AVOID FORECLOSURE AT (888) 788-7306 OR BY MAIL AT 1610 E.
SAINT ANDREW PLACE, SUITE B-150, SANTA ANA, CA 92705.

YOU MAY ALSO CONTACT THE DEPARTMENT OF HOUSING AND URBAN DEVELOPNMENT
(*HUD”) HOTLINE NUMBER AT (800) 569-4287 OR YOU CAN VISIT THEM AT
hetp://www.hud.gov/fereclosure/index.cfm TO FIND OUT OTHER OPTIONS YOU MAY HAVE TO
AVOID FORECLOSURE.

NO565
Paga 1 of 2 22bb3854873
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Failure to cure the delinquency within 30 days of the date of this letter may result in acceleration of the sums
secured by the Need of Trust or Martgage and in the sale of the property.

You have the right 1o reinstate your loan afler legal action has begun. You also have the right Lo assert in
foreclosure, the non-existence of a default or any other defense to acceleration and foreclosure.

Should you have any questions, please contact our office at (888) 788-7306, 3:00 AM to 9:00 PM Monday
through Thursday, 5:00 AM to 5:00 PM Friday, 6:00 AM to 10:00 AM Saturday and 8:00 AM to 12:00 PM
Sunday, Pacilic Time.

Sincerely,

Loan Servicng Department
Carrington Mortgage Services, LLC

-IMPORTANT BANKRUPTCY NOTICE

If you have been discharged from personal liability on the mortgage because of bankruptey proceedings and have not
reaffirmed the mortgage, or if you are the subject of a pending bankruptcy proceeding, this letter is not an attempt (o
collect a debt from you but merely provides informational notice regarding the status of the loan. If you are represented
by an attorney with respect to your mortgage, please forward this document to your attorney.

-CREDIT REPORTING

‘W may report information about your account to credit burcaus. Late payments, missed payments, or other defaults on
your accoun( may be reflected in your credit reporl.  As required by law, you are hereby nolified that a negaiive credil
report reflecting on your credit record may be submitted to a credit reporting agency if you fail to fulfill the terms of
your crcdit obligations.

-MINI MIRANDA

This communication is from a debt collector ang it is for the purpose of collecting a debt and any information obtained
will be used for that purpose. This notice is requured by the provisions of the Fair Debt Collection Practices Act and
does nol imply (hal we are allempiing (o collect money from anyone who has discharged (he debi nader the bankrup(cy
laws of the United States.

-HUD STATEMENT
Pursuunt to section 169 of the Housing and Community Development Act of 1987, you may have the opportunity to
receive counseling from various local agencies regarding the retention of vour home. You may obtain a list of the

1IUD-approved housing counseling agencies by calling the 1IUD nationwide toll tree telephone number at
(800) 569-42R7.

-EQUAL CREDIT OPPORTUNILY ACT NOTICE

The Federal Equal Credit Opportunity Act prohibits creditors from discrinnnating against credit applicants on the basis
of race, color, religion, national origin, sex, marital sta(us, or age (provided the applicant has (he capacity (o enter in(o
a binding contract); because all or part of the applicant’s income derives from any public assistance program; or
because the applicant has, in good faith, exercised any right under the Consumer Credit Protection Act. 'I'he Federal
Agency that administers CMS’ compliance with this law is the Federal Trade Commission, Equal Credit Opporfunity,
‘Washington, DC 20580.

NQSES
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When recorded mail to and
Mail Tax Slatements to:

SFR Investments Pool 1, LLC
5030 Paradize Roatl, B-214
Las Vegas, NV 89119

APN.No.125-15-811-013

TRUSTEE’S DEED UPON SALE

1S No, 11632

The Grantec (Buyer) herein svas: SFR fnvestments ool [, LLC

The Foreclosing Bencficiary herein was: Wyeth Ranch Community Association

The amount of unpaid debt together with costs: $14,677.80
The amount paid by the Grantee (Buyer) at the T'rustee’s Sale: $21,000.00

The Documentary Transfer Tax: $1,568.25

Property address: 7119 WOLE RIVERS AVE, LAS VEGAS, NV 89131-0139
Said property s in { ] unincorporated area:

City of LAS VEGAS

Trustor {Former Owner that was foreclosed on): CRISTELA PERLEZ

Inet #: 201309090001816
Feea: $17.00 N/C Fee: $0.00
RPTT: $1568.25 Ex: #
09/09/2013 10:59:56 AM
Receipt #: 1763390

Requester:

ALESS| & KOENIG, LLS
Recorded By: JACKSM Pga: 2
DEBBIE CONWAY

CLARK COUNTY RECORDER

Alessi & Koenig, L1.C (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Delinquent Assessment Lien, recorded December 20, 2011 as instrument number 0001246, in Clark County,
does hereby grant, without warcanty expressed or implied to: SFR Investments Pool 1, LLC (Grantee), all its
right, title and interest in the property legally described as: WYETH RANCILI-UNIT 2 PLA'T LOT 13 BLOCK
A, as per map recorded in Bouvk 112, Pages 8 as shown in the OfVice of the County Recorder of Clark County

Nevada.

TRUSTEL STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described herein, Default occurred as set forth in a Notice of Default
and Election (o Sell which was recorded in the oflice of the recorder of said county, All requirements of law
regarding the mailing of copics of notices and the posting and publication of the copies of the Notice of Sale
have been complied with, Said property was sold by said Trustee at publi¢ auction on August 28, 2013 at the

place indicated on the Notice of Trustee’s Sale.

Ryan Kerbow, [sq.

Signature of AUTHORIZED AGENT for Alessi & Koenig, Lic.

State of Nevada }
County of Clark

SUBSCRIBRD and SWORN before me

AUG 8 © 2018

i al

WITNESS my h

NOTARY PUBLIC
HEIDI A. HAGEN

(Signaturc)

2] STAYE OF HEVADA - COUNTY OF CLARK
MY APPDINTMERT EXP. MAY 17, 2017

No: 13-10828-1

Ryan Kcrbow
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a. 125-15-811-013

oo o

2, Typc of Property:

a| | Yacant Land b ]V} Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.| | Condo/Twnhse d.| |2-4 Plex Baok Page:
c] | Apt. Bldg L§ | Comm'Vind'l Nate of Recording: _
g.b | Agricultral h.] | Mobile Home Noles:
Other v
3.a. Total Valuc/Sales Price of Property $ 21,000.00 _
b. Deed in Licu of Foreclosure Only (value of property { )
¢. Transfer Tax Value: $ 307,4083.00
d. Real Property Transfer 1'ax Due $1,668.25

4, If Exemption Claimed;
a. Transfor Tax Exemption per NRS 375.090, Section
b, Expluain Reason for Exemption:

5. Partial Inferest; Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their inforination and belief,
and can be supported by documentation if called upon (o substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemplion, or other determination of
additional tax due, may result in a pepaity of 10% of the tax due plus interest at 1% per month. Pursuant

lo NRS 375.030, the Buyer apd Selle 7hall be jointly and severally liable for any additional amount owed.

Signature b _ Capacity: Grantor .

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: SFR Investments Pool 1, LLC

Address:9500 W, Flamingo Rd.. Ste, 205 Address: 5030 Paradise Road, B-214

City: Las Vegas City: Las Vegas

State: NV Zip: 89147 State: NV Zin:89119

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer

Print Name: Alassi & Koenig, LLC . Escrow # N/A Foreclosure

Address: 9500 W. Flamingo Rd., Ste. 205

City: Las Vegas Stale:NV 7Zip: 89147

AS A PUBLIC RECORD TIIIS FORM MAY BE RECORDED/MICROFILMED
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Electronically Filed
11/13/2013 02:46:39 PM

AACC ‘
HowarDp C. KM, EsQ. m i'%‘““’“"‘

Nevada Bar No. 10386

E-mail: howard@hkimlaw.com CLERK OF THE COURT
D1aNA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail; diana@hkimlaw,.com

JACQUELINE A. GIL.RERT, ESQ.

Nevada Bar No. 10593

E-mail: jackie @hkimlaw.com

HowARD KIM & ASSOCIATES

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014

Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Bank Trust, Case No. A-13-689461-C
Plaintiff. Dept. No. XXVI

Vs,
CRISTELA PEREZ, an individual; SFR ‘ézg‘gg gig?;{NTERCLA]M’ .
INVESTMENTS POOL 1, LLC, a limited
liability company; U.S. BANK NATIONAL
ASSOCIATION, N.D., a national association;
DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counterclaimant/Cross-Claimant,
Vs,

MARCHAI B.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a
national association; CRISTELA PEREZ, an
individual; and DOES T through X; and ROE
CORPORATIONS I through 10, inclusive,

Counter-Defendant/Cross-Defendants,
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SFR INVESTMENTS POOL 1, LLC (“SFR”) hereby answers the Plaintiff MARCHAI
B.T.’s complaint as follows:
INTRODUCTION

1. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 1 of the complaint, and therefore denies said
allegations.

2. The document referenced in paragraph 2 of the complaint speaks for itself and SFR
denies any allegations inconsistent with the document.

3. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 3 of the complaint, and therefore denies said
allegations, except that, upon information and belief, Cristela Perez is an individual, residing in
Nevada,

4. SFR admits that it claims an ownership interest in the subject property pursuant to a
recorded foreclosure deed recorded in the Official Records of the Clark County Recorder as
Instrument No. 201309090001816.

5. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 5 of the complaint, and therefore denies said
allegations.

6. The allegations contained in paragraph 6 of the complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies the factual
allegations contained in paragraph 6 of the complaint.

7. The document referenced in paragraph 7 of the complaint speaks for itself, and SFR
denies any allegations inconsistent with the document.

8, The document referenced in paragraph 8 of the complaint speaks for itself, and SFR
denies any allegations inconsistent with the document.

9. The documents referenced in paragraph 9 of the complaint speak for themselves, and
SFR denies any allegations inconsistent with the documents,

10. The document referenced in paragraph 10 of the complaint speaks for itself, and SFR

P
p4
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denies any allegations inconsistent with the document.

11. The documents referenced in paragraph 11 of the complaint speak for themselves. SFR
admits the allegations contained in paragraph 11 of the complaint.

12. The document referenced in paragraph 12 of the complaint (Trustee’s Deed Upon Sale)
is not attached to the complaint as Exhibit 6 as stated in paragraph 12. That notwithstanding, the
document attached as Exhibit 6 speaks for itself. and SFR denies any allegations inconsistent
with the document. SFR admits that it purchased the subject property for $21,000.00 at a public
foreclosure auction,

13. SFR is without sufficient knowledge or information to form a belief as to the truth of the
factual allegations contained in paragraph 13 of the complaint, and therefore denies said
allegations.

14, The document referenced in paragraph 14 of the complaint (Notice of Intent to
Foreclose) is not attached to the complaint as Exhibit 7. That notwithstanding the document
attached as Exhibit 7 speaks for itself, and SFR denies any allegations inconsistent with the
document,

15. The documents referenced in paragraphs 15, 16, 17, 18 and 19 of the complaint speak
for themselves, and SFR denies any allegations inconsistent with the documents. Further, the
allegations in paragraphs 135, 16, and 17 of the complaint call for a legal conclusion, therefore,
no answer is required. To the extent an answer is required, SFR is without sufficient knowledge
or information to form a belief as the truth of the factual allegations contained in paragraphs 15,

16,17, 18 and 19 of the complaint and therefore denies the same.

FIRST CAUSE OF ACTION
{Judicial Foreclosure of Deed of Trust)

16. SFR repeats and realleges its answers to paragraphs 1 through 19 of the complaint as
though fully set forth herein.

17. The allegations contained in paragraph 21 of the complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required; SFR is without sufficient

knowledge or information to form a belief as to the truth of the factual allegations contained in

-3
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paragraph 21 of the complaint, and therefore denies said allegations.

18. The allegations contained in paragraph 22 of the complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies that Plaintiff
has a right under the Deed of Trust to foreclose on the subject property either judicially or non-
judicially.

19. The documents referenced in paragraph 23 of the complaint speak for themselves, and
SFR denies any allegations inconsistent with the documents. Further, the allegations contained
in paragraph 23 of the complaint call for a legal conclusion, therefore, no answer is required.
To the extent an answer is required, SFR denies the factual allegations contained therein,

20. The allegations contained in paragraph 24 of the complaint call for a legal conclusion,
therefore, no answer is required. To the extent an answer is required, SFR denies that amounts
remain due under the Deed of Trust and is without sufficient knowledge or information to form
a belief as the truth of the remaining factual allegations contained in paragraph 24 of the

complaint and therefore denies the same.

AFFIRMATIVE DEFENSES

1. Plaintiff fails to state a claim upon which relief may be granted.

2, Plaintiff is not entitled to relief from or against SFR, as Plaintiff has not sustained any
loss, injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occuirence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of Plaintiff,

4. The occurrence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of a third party or parties over whom
SFR had no control,

5. SFR did not breach any statutory or common law duties allegedly owed to Plaintiff.

6. Plaintiff’s claims are barred because SFR complied with applicable statutes and with the
requirements and regulations of the State of Nevada.

7. Plaintiff’s causes of action are barred in whole or in part by the applicable statues of

_4-
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limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, and ratification.

8. Plaintiff is not entitled to equitable relief because it has an adequate remedy at law.

9. Plaintiff has no standing to enforce the first deed of trust and the underlying promissory
note.

10. The first deed of trust and other subordinate interests in the Property were extinguished
by the Association foreclosure sale held in accordance with NRS Chapter 116,

11. Pursuant to Nevada Rule of Civil Procedure 11, as amended, all possible affirmative
defenses may not have been alleged herein insofar as sufficient facts were not available after
reasonable inquiry at the time of filing this Answer. Therefore, SFR reserves the right to amend

this Answer to assert any affumative defenses if subsequent investigation warrants.
COUNTERCLAIM AND CROSSCLAIM

FOR QUIET TITLE AND INJUNCTIVE RELIEF
SFR INVESTMENTS POOL 1, LLC (“SFR™), hereby demands quiet title and requests

injunctive relief against Counter-Defendant MARCHAI B.T., a Bank Trust (*Marchai”); and
Cross-Defendants CRISTELA PEREZ (*Perez”) and U.S. BANK NATIONAL
ASSOCIATION, N.D (“U.S. Bank™) as follows:

L PARTIES

1. SFR is a Nevada limited liability company with its principal place of business in Clark
County, Nevada and the cuirent title owner of the property commonly known as 7119 Wolf
Rivers Avenue, Las Vegas, NV 89131; Parcel No, 125-15-811-013 (the “Property™).

2. Upon information and belief, Counter-Defendant, Marchai is a bank trust that may claim
an interest in the Property via a 2005 deed of trust securing a loan originated by CMG
Mortgage, Inc.

3. Upon information and belief, Cross-Defendant, Perez is a Nevada resident and former

title owner to the Property.
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4. Upon information and belief, Cross-Defendant, U.S. Bank is a national association that
may claim an interest in the Property via a 2006 deed of trust securing a home equity line of
credit.

5. Upon information and belief, each of the Cross-Defendants sued herein as DOES I
through X, inclusive claim an interest in the Property or are responsible in some manner for the
events and action that SFR seeks to enjoin; that when the true names capacities of such
defendants become known, SFR will ask leave of this Court to amend this counterclaim and
cross-claim to insert the true names, identities and capacities together with proper charges and
allegations.

6. Upon information and belief, each of the Cross-Defendants sued herein as ROES
CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in
some manner for the events an happenings herein that SFR seeks to enjoin; that when the true
names capacities of such defendants become known, SFR will ask leave of this Court to amend
this counterclaim and cross-claim to insert the true names, identities and capacities together with

proper charges and allegations,

II. GENERAL ALLEGATIONS

SFR Acquired Title to the Property through Foreclosure of an Association Lien with Super
Priority Amounts

7. SFR acquired the Property at a publicly-held foreclosure auction on August 28, 2013 in
accordance with NRS 116.3116, et. seq. (“Association foreclosure sale™).

8. The resulting foreclosure deed to SFR was recorded in the Official Records of the Clark
County Recorder as Instrument No. 201309090001816.

9. Wyeth Ranch Community Association (the ““Association”) had a lien pursuant to NRS
116.3116(1) (“Association Lien”) that was perfected at the time the Association recorded its
declaration of CC&Rs.

10. The Association foreclosure sale was conducted by Alessi & Koenig, LLC, agent for the
Association, pursuant to the powers conferred by the Nevada Revised Statutes 116.3116,
116.31162-116.31168, thc Association’s governing documents (CC&R’s) and a Notice of
Delinquent Assessment Lien which was recorded on December 20, 2011 in the Official Records

-6 -
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of the Clark County Recorder as Instrument No. 201112200001246.

11. As recited in the foreclosure deed, the Association foreclosure sale complied with all
requirements of law, including but not limited to, recording and mailing of copies of Notice of
Delinquent Assessment Lien, Notice of Default and Election to Sell Under Homeowners
Association Lien, and the recording, posting and publication of the Notice of Sale.

12, Pursuant to NRS 116.3116(2). the entire Association Lien is prior to all other liens and

encumbrances of unit except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, in a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first
security interest encumbering only the unit's owner’s interest and perfected before
the date on which the assessment sought to be enforced became delinquent; and
(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

13. NRS 116.3116(2) further provides that a portion of the Association Lien has priority over

even a first security interest in the Property:

[the Association Lien] is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit pursuant to
NRS 116.310312 and to the extent of the assessments for common expenses
based on the periodic budget adopted by the association pursuant to NRS
116.3115 which would have become due in the absence of acceleration during the
9 months immediately preceding institution of an action to enforce the lien[.]

15. Pursuant to NRS 116.1104, the provisions of NRS 116.3116(2) granting priority cannot
be waived by agreement or contract, including any subordination clause in the CC&Rs,

16. According to NRS 116.1108, real property law principles supplement the provisions of
NRS 116.

17. Upon information and belief, the Association took the necessary action to trigger the
super-priority portion of the Association Lien.

18. Upon information and belief, no party still claiming an interest in the Property recorded a
lien or encumbrance prior to the declaration creating the Association,

19. Upon information and belief, SFR's bid on the Property was in excess of the amount

necessary to satisfy the costs of sale and the super-priority portion of the Association Lien.
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20. Upon information and belief, the Association or its agent Alessi distributed or should
have distributed the excess funds to lien holders in order of priority pursuant to NRS
116.3114(c).

21. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the requirement to pay assessments to the Association and of the
Association Lien,

22. Upon information and belief, Counter-Defendant and Cross-Defendants had actual or
constructive notice of the Association’s foreclosure proceedings.

23. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the full amount of delinquent assessments described in the Notice of Default.

24. Upon information and belief, Counter-Defendant Marchai had actval or constructive
notice of the super-priority portion of the Association Lien.

25.Upon information and belief, at all relevant times, Counter-Defendant Marchai had
internal policies and procedures relating to super-priority liens.

26. Upon information and belief, Counter-Defendant Marchai knew or should have known
that its interest in the Property could be extinguished through foreclosure if it failed to cure the
super-priority portion of the Association Lien representing 9 months of assessments for common
expenses based on the periodic budget adopted by the association which would have become due
in the absence of acceleration for the relevant time period.

27. Upon information and belief, prior to the Association foreclosure sale, no individual or
entity paid the super-priority portion of the Association Lien representing 9 months of
assessments for common expenses based on the periodic budget adopted by the association
which would have become due in the absence of acceleration for the relevant time period.

28. Pursuant to NRS 116.31166, the foreclosure sale vested title in SFR “without equity or
right of redemption,” and the foreclosure deed is conclusive against the Property’s “former
owner, his or her heirs and assigns, and all other persons.”

Interests, Liens and Encumbrances Extinguished by the Super-Priority Association Lien
29. Upon information and belief, Cross-Defendant Perez obtained title to the Property in July
-8 -
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of 2004 through a Grant Bargain Sale Deed from Robert D. Rose, Jr.

30. On November 9, 2005, CMG Mortgage, Inc, (“CMG”) recorded a deed of trust against
the Property in the Official Records of the Clark County Recorder as Instrument Nos.
200511090001385 (“First Deed of Trust™).

31. The First Deed of Trust includes a legal description referencing the Association’s
declaration of CC&Rs.

32. Upon information and belief, the Association was formed and its declaration of CC&Rs
was recorded in the Official Records of the Clark County Recorder prior to the time that the First
Deed of Trust and Second Deed of Trust were recorded.

33. Upon information and belief, CMG had actual or constructive notice of the Association
Lien and NRS 116.3116 before it funded the loan secured by the First Deed of Trust.

34, On or about June 03, 2012 CitiMortgage Inc, recorded a Corporate Assignment of Deed
Trust wherein CMG assigned all of its rights under the First Deed of Trust to CitiMortgage, Inc.
in the Official Records of the Clark County Recorder as Instrument No, 201206050003133.

35.On or about July 26, 2012, US Bank National Association as trustee for Stanwhich
Mortgage Loan Trust (“Stanwhich®) recorded an Assignment of Mortgage wherein
CitiMortgage, Inc. assigned all of its rights under the October 19, 2005 mortgage to US Bank
National Association as trustee for Stanwhich Mortgage in the Official Records of the Clark
County Reporter as Instrument 201207260002017.

36. On or about Aungust 12, 2013, Plaintiff Marchai caused an Assignment of Deed Trust
wherein US Bank National Association as trustee for Stanwhich assigned all of its rights under
the October 19, 2005 mortgage to Plaintiff Marchai. The original date of the assignment was
March 12, 2013.

37. On or about September 30, 2013, Marchai filed a Complaint for Judicial Foreclosure on
Deed of Trust despite the fact that their security interest in the Property was extinguished by the
foreclosure of the Association Lien.

38. Cross-Defendant Perez’s ownership interest in the Property was extinguished by the

foreclosure of the Association Lien.
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39. Cross-Defendant U.S. Bank's security interest in the Property was extinguished by the
foreclosure of the super priority portion of the Association Lien.

ITI. FIRST CLAIM FOR RELIEF

(Declaratory Relief/Quiet Title Pursuant to NRS 30,010, et. seq., NRS 40,10 & NRS
116.3116)

40. SFR repeats and realleges the allegations of paragraphs 1 - 39 as though fully set forth
herein and incorporates the same by reference,

41. Pursuant to NRS 30.010, et. seq. and NRS 40.10, this Court has the power and authority
to declare the SFR’s rights and interests in the Property and to resolve the Counter-Defendant
and Cross-Defendants’ adverse claims in the Property.

42, Pursuant to NRS 116.31166, the Association foreclosure sale vested title in the
Association “without equity or right of redemption,” and the Foreclosure Deed is conclusive
against the Property’s “former owner, his or her heirs and assigns, and all other persons.”

43. SFR obtained title to the Property pursuant to a foreclosure deed, which was recorded in
the Official Records of the Clark County Recorder as Instrument No. 201309090001816.

44, Upon information and belief, Cross-Defendant Perez, may claim an ownership interest in
the Property.

45. Upon information and belief, Cross-Defendant US Bank, may claim an ownership
interest in the Property.

46. Upon information and belief, Counter-Defendant Marchai claims an interest in the
Property through the Deed of Trust even after the Association foreclosure sale.

47, A foreclosure sale conducted pursuant to NRS 116.31162 - 11631168, like all
foreclosure sales, extinguishes the title owner's interest in the Property and all junior liens and
encumbrances, including deeds of trust.

48, Pursuant to NRS 116.3116(2), the super-priority portion of the Association Lien has
priority over the First Deed of Trust.

49. Counter-Defendant and Cross-Defendants were duly notified of the Association
foreclosure sale and failed to act to protect their interests in the Property, if any legitimately
existed.

-10-
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50. SFR is entitled to a declaratory judgment from this Court finding that: (1) SFR is the title
owner of the Property pursuant to the quitclaim deed obtained from the Association; (2) the
Association foreclosure deed was valid and enforceable; (3) the Association foreclosure sale
extinguished Counter-Defendant and Cross-Defendants’ ownership and security interests in the
Property; and (4) SFR’s rights and interest in the Property are superior to any adverse interest
claimed by Counter-Defendant and Cross-Defendants,

51. SFR seeks an order from the Court quieting title to the Property in favor of SFR.

1V. SECOND CLAIM FOR RELIEF
(Preliminary and Permanent Injunction)

52. SFR repeats and realleges the allegations of paragraphs 1- 53 as though fully set forth
herein and incorporate the same by reference.

53. Pursuant to NRS 116.31166, the Association foreclosure sale vested title in the
Association “without equity or right of redemption,” and the Foreclosure deed is conclusive
against the Property’s “former owner, his or her heirs and assigns, and all other persons.”

54. On or about August 28, 2013, SFR obtained title to the Property pursuant to a
Foreclosure deed from the Association.

55. Counter-Defendant Marchai may claim that it maintained an interest in the Property
through the First Deed of Trust which was extinguished by the Association foreclosure sale,

56. Cross-Defendants, Perez and US Bank may claim an ownership interest in the Property.

57. A foreclosure sale based on the Deed of Trust is invalid as Counter-Defendant and Cross-
Defendants lost their interest in the Property, if any, at the Association foreclosure sale in 2013,

58. Any sale or transfer of title to the Property by Counter-Defendant and Cross-Defendants
would be invalid becaunse their interest in the Property, if any, was extinguished by the
Association foreclosure sale,

59. Any attempt to take or maintain possession of the Property by Counter-Defendant and
Cross-Defendants would be invalid because their interest in the Property, if any, was

extinguished by the Association foreclosure sale,

11 -
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60. Any attempt to sell, transfer, encumber or otherwise convey the Property by the Counter-
Detendant and Cross-Defendants would be invalid because their interest in the Property, if any,
was extinguished by the Association foreclosure sale.

61. On the basis of the facts described herein, SFR has a reasonable probability of success on
the merits of its claims and has no other adequate remedies at law.

62. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from beginning or continuing any eviction proceedings that
would affect SFR’s possession of the Property.

63. SFR is entitled to a preliminary injunction and permanent injunction prohibiting Counter-
Defendant and Cross-Defendants from any sale or transfer that would affect the title to the
Property.

V1. PRAYER FOR RELIEF

SFER requests judgment against Counter-Defendant and Cross-Defendants as follows:

1, For a declaration and determination that SFR Investments Pool 1, LLC is the
rightful owner of title to the Property, and that Counter-Defendant and Cross-Defendants be
declared to have no right, title or interest in the Property.

2, For a preliminary and permanent injunction that Counter-Detendant and Cross-
Defendants are prohibited from initiating or continuing foreclosure proceedings, and from selling

or transferring the Property;

3. For general and special damages in excess of $10,000.00
4, For an award of attorney’s fees and costs of suit; and
H
1
1
H
1
1
12
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5. For any further relief that the Court may deem just and proper.

Dated this 13th day of November, 2013.

13-

HOWARD KIM & ASSOCIATES

/s/Diana 8. Cline

HowARrRD C. KM, EsQ.

Nevada Bar No. 10386

DiANA S. CLINE, Esq.

Nevada Bar No. 10580

JACQUELINE A. GILBERT, EsQ.

Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 83014

Phone: (702) 485-3300

Fax: (702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this 13th day of November, 2013, pursuant to NRCP 5(b),
I served via first class U.S. Mail, postage prepaid, the foregoing Answer. Counterclaim and

Cross-Claim for Quiet Title and Injunctive Relief to the following parties:

Benjamin D, Petiprin, Esq.

LAW OFFICES OF LES ZIEVE

3753 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169

Attorney for Marchai B.T.

/s/ Andrew M. David
An Employee of Howard Kim & Associates

-14-
82




HOWARD KIM & ASSOCIATES
1055 WHITNEY RANCH DRIVE, SULTE 110

HENDERSON, NEVADA 89014

(70

el

¥ 485-3300 FAX (7021 483-3301

W

NoRE o R T = W ) B =¥

10
11
12
13
14
15
16
17
18
19

21
22

24
25

27
28

IAFD

HowaARrD C. KM, ESQ.

Nevada Bar No. 10386

E-mail; howard @hkimlaw.com
D1aNA S. CLINE, ESQ.

Nevada Bar No. 10580

E-mail; diana@hkimlaw,.com
JACQUELINE A. GIL.RERT, ESQ.
Nevada Bar No. 10593

E-mail: jackie @hkimlaw.com
HOWARD KIM & ASSOCIATES
1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Telephone: (702) 485-3300
Facsimile: (702) 485-3301
Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T., a Bank Trust,
Plaintiff,

VS,

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, a limited
liability company; U.S. BANK NATIONAL
ASSOCIATION, N.D., a national association;
DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Defendants.

SFR INVESTMENTS POOL 1, LLC, a Nevada
limited liability company,

Counterclaimant/Cross-Claimant,
Vs,

MARCHAI B.T., a Bank Trust; U.S. BANK
NATIONAL ASSOCIATION, N.D., a
national association; CRISTELA PEREZ, an
individual; and DOES I through X; and ROE
CORPORATIONS I through 10, inclusive,

Counter-Defendant/Cross-Defendants,

Case No. A-13-689461-C

Dept. No. XXVI

INITIAL APPEARANCE FEE
DISCLOSURE (NRS CHAPTER 19)
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Pursuant to NRS Chapter 19, as amended by Senate Bill 100, filing fees are submitted for

parties appearing in the above-entitled action as indicated below:

SFR INVESTMENTS POOL 1, LLC

TOTAL

DATED November 13th, 2013,

r3

$223.00

$223.00

HOWARD KIM & ASSOCIATES

/s/Diana S. Cline

HowARD C. KM, EsQ.
Nevada Bar No. 10386
DiaNa S. CLINE, EsqQ.

Nevada Bar No. 10580
JACQUELINE A. GILBERT, ESQ.
Nevada Bar No. 10593

1055 Whitney Ranch Drive, Suite 110
Henderson, Nevada 89014
Phone: (702) 485-3300

Fax: (702) 485-3301
Attorneys for Plaintiff
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DISTRICT COURT CIVIL COVER SHEET A- 16-742327-C

County, Nevada
Casc No. XXXI
(Assigned by Clerk's Gffice)
A EE————

!. Farty Informauon {provide both home and mailing addresses if different)

Plaimifi{s) (rame/address/phone): Defendani(s) (name/address/phone):

Marchai, B.T. SFR Investments Pool 1, LLC
117 North Fuller 5030 Paradise Road, Suite B-214
Los Angeles, CA 90036 Las Vegas, NV 89119
Attorney (name/address/phone): Attorney {name/address/phone):

David J. Merrill, P.C.

Kim Gilbert Ebron

10161 Park Run Drive, Suite 150

7625 Dean Martin Drive, Suite 110

Las Vegas, NV 89145

Las Vegas, NV 89139

{702) 566-1935 {702) 485-3300
I1. Nature of CORIYOVersY (please select the one most applicabie filing tipe below)
Civil Case Filing Types
Real Property Torts
LandlordfTenant Negligence Other Torts
[Junlawful Detainer Oawe [Jeroduct Liability
[Jother Landlord/Tenant [Jeremises Liability [Jintentionat Misconducr
Title to Property DOlher Negligence D Employment Tort
Djudicial Foreclosure Mzalpractice Dlnsuranoe Tort
[@]Other Title to Property [JMedicatDental [CJoter Tore
Other Real Property DLegal
DCondemnationfEminem Domein [Jaccounting
[CJother Real Property [(Jother Matpructice
- Probate "~ Constroction Defect & Contract Judicial Review/Appeal
Probate fsefect case ype and extate vaite) Construction Defect Judicial Review
DSumma.ry Administration DCItapter 40 DFom:losu:e Mediation Case
DGeneml Adminisiration DOIher Construction Defect DPetition to Seal Records
DSpocial Administration Contracet Case DMenml Competency
DSet Aside DUniform Commercial Code Nevada State Ageocy Appeal
[JrrustConservatorship [JBuilding and Construction [CJoepartment of Motor Vehicie
DOiher Probate Dlnsurancc Carrier D Worker's Compensation
Estate Value DCommercial Instrument DOthcr Nevada State Agency
DOm $200,000 DCollectien of Accounts Appeal Other
DBetween $100,000 and $200,000 DEmploymem Conrract DAppeal from Lower Court
[ Junder $100,000 or Usknown [Jother Contract [Jotter Sudicial Review/Appeal
[(Junder 52,500
- Civil Writ Other Civil Filing
Civil Writ Other Civil Filing
[ Jwrit of Habeas Corpus [CJwrit of Prohibitien [Ocempromise of Minor's Claim
[_Jwrit of Mandamus [Jother Civit writ [Jeoreign sudgment
[Jwrit of Quo Warrant [Jothee Civit Marters

Business Court filings should be filed uslng the Business C:rr civil coversheet,

August 25, 2016

i itiee”

Signarure of imfiating party or representative

See other side for family-related case filings.
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Pursuanio RS 3279 g1



W 00 =1 DD N e W N =

NN N NN BN N BN e e e e
X =3 & O o h W N =D WO 0 = bW N = O

Electronically Filed
08/25/2016 01:23:18 PM

COMP Q@:“ he

DAVID J. MERRILL CLERK OF THE COURT
Nevada Bar No. 6060

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: (702) 566-1935

Facsimile: (702) 993-8841

E-mail: david@djmerrillpc.com

Attorney for MARCHALI B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI, B.T., a Nevada business

)
rust,
frus ! CasoNo: A- 16-742327-C
Plaintiff, ) Dept. No.
) XXXI
Vs, )
) EXEMPT FROM
SFR INVESTMENTS POOL 1, LLC,a ) ARBITRATION: ACTION
Nevada limited liability company; ) CONCERNING TITLE TO
WYETH RANCH COMMUNITY ) REAL ESTATE
ASSOCIATION, a Nevada non-profit )
corporation; ALESSI & KOENIG, LLC, )
a Nevada limited liability company; )
DOES 1 through 10, inclusive, and )
ROES 1 through 10, inclusive. g
Defendants. ;
COMPLAINT

Marchai, B.T., a Nevada business trust, alleges as follows:

1. Marchai is a Nevada business trust authorized to transact business in
the State of Nevada.

2. This action concerns real property located in the City of Las Vegas,

County of Clark, State of Nevada. The property is commonly known as 7119 Wolf
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Rivers Avenue, Las Vegas, Nevada 89131, Clark County Assessor’'s Parcel Number
125-15-811-013.

3. Marchai is informed and believes that SFR Investments Pool 1, LLC is
a Nevada limited liability company, which has an interest in the property by reason
of the recording of a trustee’s deed upon sale and is the record owner of the
property.

4. Marchai is informed and believes that Wyeth Ranch Community
Association is a Nevada non-profit corporation doing business in Clark County,
Nevada.

5. Marchai is informed and believes that Alessi & Koenig, LLCisa
Nevada limited Lability company doing business in Clark County, Nevada.

6. Marchai is unaware of the true names and capacities of individual
defendants sued herein as DOES 1 through 10, inclusive, and corporations,
partnerships, or other business entities sued herein as ROES 1 through 10,
inclusive, and therefore sues these defendants by such fictitious names. Marchai is
informed and believes that defendants named herein as DOES 1 through 10 and
ROES 1 through 10 have, or may claim to have, some right, title, or interest in and
to the property, the exact nature of which is unknown to Marchai and Marchai will
seek leave to amend this complaint to allege their true names and capacities when
and as ascertained, and will further ask leave to join said defendants in these
proceedings.

7. On or about October 19, 2005, for valuable consideration, Cristela
Perez made, executed, and delivered to CMG Mortgage, Inc. that certain
InterestFirst Adjustable Rate Note dated October 19, 2005 evidencing a loan to
Perez in the original principal amount of $442,000.00.

8. To secure payment of the principal sum and interest provided in the
note, as part of the same transaction, Perez executed and delivered to CMG

Mortgage, as beneficiary, a Deed of Trust dated October 19, 2005. The Deed of Trust

2
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was recorded in book number 20051109 as instrument number 0001385 in the
Official Records of the Clark County Recorder’s Office on November 9, 2005.

9. On November 5, 2007, Complete Association Management Company
recorded on behalf of Wyeth Ranch a Notice of Delinquent Violation Lien as
Document No. 20071105-0000341 in which Wyeth Ranch claimed a lien for unpaid
violations in the amount of $1,400.00.

10. Marchai is informed and believes that Perez failed to timely pay Wyeth
Ranch association dues on January 1, April 1, or July 1, 2008.

11.  On October 8, 2008, the Clark County Recorder recorded a Notice of
Delinguent Assessment (Lien) as Document No. 200810080003311, which Alessi &
Koenig executed as agent for Wyeth Ranch. According to the notice, as of September
30, 2008, Perez owed Wyeth Ranch $1,425.17.

12. On January 5, 2009, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 20090105-0002988 a
Notice of Default and Election to Sell Under Homeowners Association Lien.
According to the notice of default, as of December 17, 2008, Perez owed Wyeth
Ranch $3,096.46.

13. OnJanuary 14, 2010, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201001140002589 a
Notice of Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch
$6,964.25 in unpaid assessments. The notice set a sale for February 17, 2010.

14. Marchai is informed and believes that between February 2010 and
March 2011, Perez paid Wyeth Ranch $2,005.00 in association dues.

15. On Mazrch 9, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201103090001741 a
Rescission of Notice Trustee's Sale, in which Wyeth Ranch rescinded the January

14, 2010, notice of sale.
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16. On March 29, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201103290002937 a
Notice of Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch
$7,306.62 in unpaid assessments. The notice set a sale for May 8, 2011.

17. Marchai is informed and believes that on August 4, 2011, Perez paid
Wyeth Ranch another $165.00.

18. Marchai is informed and believes that on October 1, 2011, Perez
defaulted under the terms of her loan from CMG Mortgage in that Perez failed to
make the regular monthly installment payment on that date in the approximate
amount of $2,657.39, and all subsequent payments.

19. On December 20, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201112200001246 a
Notice of Delinquent Assessment (Lien). According to the notice, Perez owed Wyeth
Ranch $9,296.56.

20. On February 28, 2012, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201202280000836 a
Notice of Default and Election to Sell Under Homeowners Association Lien.
According to the notice of default, Perez owed Wyeth Ranch $10,625.06 in unpaid
assessments.

21. Marchai is informed and believes that between March and May 2012,
Perez paid Wyeth Ranch another $595.00.

22. On June 5, 2012, a Corporate Assignment of Deed of Trust was
recorded with the Clark County Recorder as Document 201206050003133 that
evidences an assignment of the deed of trust from CMG Mortgage, Inc. to
CitiMortgage, Inc.

23. Marchai is informed and believes that on July 26, 2012, Perez made a
$165.00 payment to Wyeth Ranch.
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24. On July 26, 2012, an Assignment of Mortgage was recorded with the
Clark County Recorder as Document 201207260002017 that evidences an
assignment of the deed of trust from CitiMortgage to U.S. Bank, N.A. as Trustee for
the Stanwich Mortgage Loan Trust, Series 2012-6.

25.  On October 31, 2012, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201210310000686 a
Notice of Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch
$11,656.07. The notice set a sale for November 28, 2012.

26. Marchai is informed and believes that on November 13, 2012, Perez
made a $300.00 payment to Wyeth Ranch.

27. On March 12, 2013, U.S. Bank, as trustee of the Stanwich Trust,
assigned the deed of trust to Marchai.

28. Onduly 31, 2013, Alessi & Koenig, on behalf of Wyeth Ranch, recorded
with the Clark County Recorder as Document 201307310001002 another Notice of
Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch $14,090.80.
The notice set a sale for August 28, 2013.

29. On August 12, 2013, an Assignment of Deed of Trust was recorded
with the Clark County Recorder as Document No. 201308120002562 that evidences
the assignment of the deed of trust from U.S. Bank, as trustee of the Stanwich
Trust, to Marchai.

30. On September 9, 2013, the Clark County Recorder recorded a Trustee’s
Deed Upon Sale ag Document No. 201309090001816 that Alessi & Koenig executed.
According to the trustee’s deed, SFR acquired Alessi & Koenig’s “right, title, and
interest” in the property for $21,000.00 at a sale conducted on August 28, 2013.

31. Alessi & Koenig and Wyeth Ranch wrongfully foreclosed against the
property in reliance upon NRS §§ 116.3116 et seq. (the “Statute”).
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32. The purported foreclosure sale under the Statute did not extinguish
Marchai’s deed of trust, which continues to constitute a valid encumbrance against
the property.

33. Alessi & Koenig and Wyeth Ranch failed to give constitutionally
adequate notice to Marchai of Wyeth Ranch’s lien as required by the Supreme Court
in Mennontte Bd. of Missions v. Adams, 462 U.S. 791 (1983), given that the Statute
on its face violated Marchai’s rights to due process secured by the United States and
Nevada Constitutions.

34. Alessi & Koenig and Wyeth Ranch failed to give constitutionally
adequate notice to Marchai of Wyeth Ranch’s notice of default.

35. Alessi & Koenig and Wyeth Ranch failed to give constitutionally
adequate notice to Marchai of the notice of sale.

36. Alessi & Koenig and Wyeth Ranch failed to identify any superpriority
amount claimed by Wyeth Ranch and failed to describe the “deficiency in payment”
required by NRS § 116.31162(1)(b)(1) in the notice of default.

37. Alessi & Koenig and Wyeth Ranch failed to provide notice of any
purported superpriority lien amount or the consequences for the failure to pay any
purported superpriority lien amount.

38. Alessi & Koenig and Wyeth Ranch failed to identify the amount of the
alleged lien that was for late fees, interest, fines/violations, or qollection fees/costs.

39. Alessi & Koenig and Wyeth Ranch failed to identify if Wyeth Ranch
intended to foreclose upon the superpriority portion of its lien, if any, or on the sub-
priority portion of its lien,

40. Alessi & Koenig and Wyeth Ranch failed to specify in any of the
recorded documents that Wyeth Ranch’s foreclosure would extinguish Marchai’s
interest in the property.

41. Alessi & Koenig and Wyeth Ranch failed to market, sell, or auction the

property for in a commercially reasonable manner.

6
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42. SFR purports to have purchased the property at the August 28, 2013,
foreclosure sale for $21,000.00.

43. The property has an approximate fair market value well in excess of
the $21,000.00 purchase price.

44. The sale and purchase of the property was unconscionable and
commercially unreasonable.

45. Neither Alessi & Koenig, nor Wyeth Ranch, nor the Statute gave fair
notice to Marchai that the nonjudicial foreclosure of Wyeth Ranch’s lien could
extinguish Marchai's interest in the property as required by the Due Process
clauses of both the United States Constitution and the Constitution of the State of
Nevada.

46, To date, the note remains unpaid, and no document has been recorded
on the property expressly releasing Marchai’s deed of trust.

47. SFR had actual or record notice of Marchai’s interest in the property.

48. At the time of Wyeth Ranch’s foreclosure, Perez had paid more than
nine months of association dues following Wyeth Ranch’s “institution of an action to
enforce the lien,” which satisfied any superpriority portion of Wyeth Ranch’s lien.
Thus, to the extent SFR acquired any interest in the property, it did so subject to
Marchai’s deed of trust.

49. At the time of Wyeth Ranch’s foreclosure, Wyeth Ranch’s lien, or a
portion thereof, including the superpriority portion, had expired. Thus, to the extent

SFR acquired anything it acquired the property subject to Marchai’s deed of trust.

First Claim for Relief
(Declaratory Relief Under Amendment V to the United States
Constitution—Takings Clause-—:I\{gain‘st)SFR, Wyeth Ranch, and Alessi &
oenig

50. Marchai repeats and realleges each of the paragraphs set forth above.
51. The purported foreclosure pursuant to the Statute effected a
regulatory taking of Marchai’s secured interest in the property without just
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compensation, in violation of the Fifth Amendment to the United States
Constitution.

52. An actual and justiciable controversy exists between Marchai and SFR,
Wyeth Ranch, and Alessi & Koenig regarding the purported foreclosure sale and the
rights associated with the foreclosure sale.

53. Without declaratory relief, an interpretation of the Statute and an
interpretation of the constitutional validity of the Statute, Marchai’s rights and
secured interest in the property will be adversely affected.

54. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale under the Statute did not extinguish Marchai’s deed
of trust, which continues to be a valid encumbrance against the property.

55. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because the foreclosure
pursuant to the Statute effected a regulatory taking of Marchai's secured interest in
the Property without just compensation, in violation of the Fifth Amendment to the
United States Constitution.

56. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig's conduct as specified herein in an amount to be proven at trial.

57. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable

attorney’s fees and costs incurred in connection with this action.

Second Claim for Relief
(Declaratory Relief under the Due Process Clauses of the
United States and Nevada Constitutions—Against SFR, Wyeth
Ranch, and Alessi & Koenig)

58. Marchai repeats and realleges each of the paragraphs set forth above.
59. The Statute on its face violates Marchai’s constitutional rights, in
particular those rights to due process secured by both the United States and

Nevada Constitutions and is thus void and unenforceable.

8
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60. Any purported notice provided was inadequate, insufficient, and in
violation of Marchai’s rights to due process as it failed to provide fair notice as
required by the due process clauses of both the United States and Nevada
Constitutions.

61. An actual and justiciable controversy exists between Marchai and SFR,
Alessi & Koenig, and Wyeth Ranch regarding the purported foreclosure sale aﬁd the
rights associated with the foreclosure sale.

62. Without declaratory relief, an interpretation of the Statute, and an
interpretation of the constitutional validity of the Statute, Marchai's rights and
secured interest in the property will be adversely affected.

63. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale under the Statute did not extinguish Marchai’s deed
of trust, which continues to be a valid encumbrance against the Property.

64. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because the Statute on its
face violates Marchai’s due process under both the United States and Nevada
Constitutions.

65. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig's conduct as specified herein in an amount to be proven at trial.

66. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable

attorney’s fees and costs incurred in connection with this action.

Third Claim for Relief
(Wrongful Foreclosure—Against SFR, Wyeth Ranch, and Alessi & Koenig)

67. Marchai repeats and realleges each of the paragraphs set forth above.
68. SFR wrongfully purported to purchase Marchai’s property in violation

of the Statute and common law.
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69. The foreclosure sale was wrongful because the foreclosure itself was
contrary to law, in that:

(a) The Statute on its face violates Marchai’s constitutional rights,
in particular Marchai's rights to due process under both the Nevada and United
States Constitutions.

(b)  The purported foreclosure pursuant to the Statute effected a
regulatory taking of Marchai’s secured interest in the property without just
compensation in violation of the Fifth Amendment to the United States
Constitution.

(¢}  Any purported notice provided was also inadequate, insufficient,
and in violation of Marchai's rights to due process under both the United States and
Nevada Constitutions.

(d)  The lien, or a portion thereof, had expired by the time of the
foreclosure.

(&) Perez paid more than nine months of association dues following
Wyeth Ranch’s institution of an action to enforce its lien.

70. SFRis not a bona fide purchaser of the Property.

71. SFR’s $21,000.00 purchase price for the property was unconscionable.

72. The sale and purchase of the property was not commercially
reasonable.

73. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale did not extinguish Marchai’s deed of trust, which
continues as a valid encumbrance against the property.

74. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because SFR is not a bona

fide purchaser of the property.
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75. Based upon the foregoing, Marchai requests an order setting aside the
purported foreclosure sale as void because SFR’s $21,000.00 purchase price for the
property was not commercially reasonable.

76. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because SFR’s $21,000.00
purchase price for the property was unconscionable.

77. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig’s conduct as specified herein in an amount to be proven at trial.

78. Marchail has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable

attorney’s fees and costs incurred in connection with this action.

Fourth Claim for Relief
(Violation of NRS § 116.1118 et s&q.—z}g)ainst Wyeth Ranch and Alessi &
oenig

79. Marchai repeats and realleges each of the paragraphs set forth above.

80. Wyeth Ranch and Alessi & Koenig wrongfully foreclosed upon the
property in violation of the Statute.

81. Given the above-enumerated violations of the Statute, Marchai asserts
that Wyeth Ranch’s purported sale of the property be voided and set aside and

requests any and all damages flowing from these violations.

Fifth Claim for Relief
(Intentional Interference with Contractual Relations against SFR, Wyeth
Ranch, and Alessi & Koenig)

82. Marchai repeats and realleges each of the paragraphs set forth above.

83. Marchai had a valid contract with Perez as evidenced by the note and
deed of trust, which included as part of the benefit of the bargain a first priority
secured interest in the property.

84. SFR, Wyeth Ranch, and Alessi & Koenig knew or should have known

of the contract between Marchai and Perez.
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85. SFR, Wyeth Ranch, and Alessi & Koenig knowingly interfered with the
contract between Marchai and Perez by failing to market, sell, or auction the
property for a commercially reasonable or fair market value, thus evidencing intent
to harm Marchai.

86. SFR knowingly interfered with the contract between Marchai and
Perez by wrongfully obtaihing possession of the property for an unconscionable and
commercially unreasonable amount, thus evidencing intent to harm Marchai.

87. SFR knowingly interfered with the contract between Marchai and
Perez by wrongfully obtaining possession of the property and attempting to
extinguish Marchai's security interest in the Property.

88. SFR, Wyeth Ranch, and Alessi & Koenig all lacked justification for
these interferences, because of the many infirmities described within this amended
complaint, including:

(@) The Statute on its face violates Marchai’s constitutional rights,
in particular Marchai’s rights to due process under both the Nevada and United
States Constitutions.

(b)  The purported foreclosure pursuant to the Statute effected a
regulatory taking of Marchai’s secured interest in the Property without just
compensation in violation of the Fifth Amendment to the United States
Constitution.

()  Any purported notice provided was also inadequate, insufficient,
and in violation of Marchai’'s rights to due process under both the United States and
Nevada Constitutions.

(d)  The lien, or a portion thereof, had expired by the time of the
foreclosure.

() Perez paid more than nine months of association dues following

Wyeth Ranch’s institution of an action to enforce its Lien.
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89. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig’s conduct as specified herein in an amount to be proven at trial.

90. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable

attorney’s fees and costs incurred in connection with this action.

Sixth Claim for Relief
(Quiet Title—Against SFR, Wyeth Ranch, and Alessi & Koenig)

91. Marchai repeats and realleges each of the paragraphs set forth above.

92. For all of the independent reasons ciied above in Claims 2 through 6,
Wyeth Ranch’s sale did not extinguish Marchai’s senior deed of trust.

93. For all of the independent reasons cited above in Claims 2 through 6,
Marchai requests an order declaring that the purported foreclosure sale did not
extinguish Marchai’s deed of trust, which continues as a valid encumbrance against
the Property.

94. For all of the independent reasons cited above in Claims 2 through 6,
Marchai requests an order declaring that the purported foreclosure sale be voided
and set aside because SFR is not a bona fide purchaser of the Property.

95. For all of the independent reasons cited above in Claims 2 through 6,
Marchai requests an order setting aside Wyeth Ranch’s sale as void because SFR’s
payment of $21,000.00 as a purchase price for the property was not commercially
reasonable and the sale was not conducted in a commercially reasonable manner.

96.  For all of the independent reasons cited above in Claims 2 through 6,
Marchai requests an order declaring that the purported foreclosure sale be voided
and set aside because SFR’s $21,000.00 purchase price for the property was
unconscionable.

97. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &

Koenig’s conduct as specified herein in an amount to be proven at trial.
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98. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable
attorney’s fees and costs incurred in connection with this action.

99. Accordingly, Marchai requests that title be quieted in its name and its
deed of trust continue as a valid encumbrance against the Property.

PRAYER FOR RELIEF
WHEREFORE, Marchai prays for relief as follows:
A. For a declaration by the Court that Marchai holds a valid interest in

the property under the note and deed of trust, and that SFR acquired the property

subject to Marchai’s interest;
B. That title in the Property be quieted in Marchai;
C. That Wyeth Ranch’s purported foreclosure sale be declared void and
set aside;
D. For judgment in an amount proven at trial in excess of $10,000.00;
E. For an award of interest, costs, and attorneys’ fees; and
F. For any further relief the Court deems just and proper.
DATED this 25th day of August 2016.
DAVID J. MERRILL, P.C.
By: ‘%f%
DAVID J. MERRILL
Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorneys for MARCHAI B.T.
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DAO CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,
vs.
CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC;

U.S. BANK NATIONAL ASSOCIATION, N.D.; Does I | Case No. A-13-689461-C

through X; and ROE CORPORATIONS 1 through 10, ,
inclus%ve, Dep’t No. Vil

Defendants.

And all related actions.

DECISION AND ORDER

This case arises from a homeowners’ association’s (HOA) non-judicial foreclosure
sale of residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada.
Now before the Court are Defendant SFR Investments Pool 1 (“SFR”) and Plaintiff
Marchai's Motions for Summary Judgment and SFR’s Motion to Strike. These matters
came before the Court on February 16, 2015. The Court denies SFR and Marchai’s Motions
for Summary Judgment and SFR’s Motion to Strike.

1. Factual Background

The residential property in this case, the Wolf Rivers property, is subject to the terms
of the Wyeth Ranch Community Association’s {“the HOA") Declaration of Covenants,
Conditions and Restrictions {CC&Rs). In 2004, Cristela Perez entered into two loan
agreements with Countrywide Home Loans in order to purchase the property. The loans
were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two
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loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005.
A. First Notice of Delingquent Assessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,
2008. At that time, the HOA collected $140.00 per month in association dues. At the
beginning of 2009, the HOA increased its monthly dues to $152.50. The HOA recorded a
Notice of Default and Election to Sell on January 7, 2009. The HOA recorded a Notice of
Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its monthly dues to
$159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to
Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Naotice of Sale on March 9, 2011.
Perez paid the HOA $160.00 on March 10, 2011.

On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The HOA recorded a Notice of Default and Election to Sell on February
28, 2012. Perez paid the HOA $760.00 between March 19 and July 26, 2012. CMG
Mortgage assigned its deed of trust to CitiMortgage in May of 2012. CitiMortgage assigned
the deed to U.S. Bank in July of 2012. The HOA recorded a Notice of Trustee’s Sale on

October 31, 2012. Perez paid the HOA $300.00 on November 13, 2012.
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In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA’s foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 29, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12,
2013. Marchai’s loan servicer received notice of the trustee’s sale on August 27, 2013, the
day before the sale was scheduled to take place. The servicer contacted the HOA’s trustee
conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined.

Alessi & Koenig as trustee for the HOA conducted a foreclosure sale of the Wolf
Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR
recorded a trustee’s deed upon sale on September 9, 2013 identifying SFR as the grantee
and the HOA as the foreclosing beneficiary. The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owes
Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts
Perez is now in default on the agreement between Perez and Marchai.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai seeks to judicially foreclose on the Wolf Rivers property based on Perez’s
breach of the agreement secured by the deed of trust. On November 13, 2013, SFR filed an
answer, counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for

declaratory relief/quiet title and injunctive relief. Specifically, SFR alleges Marchai’s
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interest in the Wolf Rivers property was extinguished by the non-judicial foreclosure of the
HOA'’s super-priority lien established pursuant to NRS Chapter 116. The super-priority lien
brands certain HOA liens as “prior to all other liens and encumbrances,” excluding those
recorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered
defaults against Perez and U.S. Bank in this case.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to each other’s motions on February 3 and 4, 2016. The parties filed replies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai’s motion
exceeded the appropriate page limit. SFR also argues Marchai’s opposition contains
evidence not properly disclosed in the discovery process.

III. Discussion
A. Motion to Strike

The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain
leave of Court before filing a brief in support of its motion for summary judgment that
exceeded thirty pages. The parties also agree that Marchai’s person most knowledgeable
failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts that
its failure to request leave of the Court to file an over-length brief was inadvertent. Marchai
argues its failure to provide a person most knowledgeable for deposition was the result of
miscommunication between substituted counsel. The parties have communicated

regarding rescheduling the deposition. SFR argues these irregularities necessitate the
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Court striking the excess pages in Marchai’s motion for summary judgment and certain
declarations submitted in support of Marchai’s opposition to SFR’s motion for summary
judgment.

The Court finds the interests of deciding this motion on its merits outweigh the need
to sanction Marchai for technical violations of Court rules. The Court also finds that SFR
will not be prejudiced by the Court’s decision to deny its motion. The table of contents in
Marchai’s motion for summary judgment uses extremely descriptive headings containing
the factual and legal assertions Marchai makes throughout its motion. Using just these
headings and Marchai’s exhibits, the Court would be able to evaluate Marchai’s arguments.
In addition, though Marchai’s person most knowledgeable failed to attend the scheduled
December 2, 2015 deposition, Marchai has presented an explanation to the Court. The
substitution of counsel created confusion regarding the deposition. This does not excuse
Marchai from presenting its person most knowledgeable at a subsequent deposition, which
the parties are working towards.

Failure to ask for leave, which would have been granted, and to attend one
deposition does not justify the level of sanctions contemplated by SFR’s motion to strike.
The Court and the parties are benefitted by the Court considering all relevant, appropriate
material in rendering a decision. Therefore, the Court denies SFR’s motion to strike.

B. Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file

demonstrate that no genuine issue as to any material fact remains and that the moving

party is entitled to a judgment as a matter of law.” Wood v. Safeway, Inc., 121 P.3d 1026,
1029 (Nev. 2005) (internal quotation marks and alterations omitted). “If the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present
evidence that would entitle it to a judgment as a matter of law in the absence of contrary
evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.

Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007)). “When requesting
summary judgment, the moving party bears the initial burden of production to
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demonstrate the absence of a genuine issue of material fact. If the moving party meets its
burden, then the nonmoving party bears the burden of production to demonstrate that
there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co.,
256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).

Marchai and SFR seek summary judgment on each of their claims. SFR argues the
HOA foreclosure sale extinguished Marchai’s interest in the Wolf Rivers property. Marchai
argues its interest survived the foreclosure sale and is superior to SFR’s interest. To
determine what interests remain on the Wolf Rivers property and the interests’ priority, the
Court must evaluate NRS Chapter 116 and the foreclosure process in this particular case.

1. Retroactive Application of the SFR Decision

Marchai argues the decision in SFR Investments Pool 1 v. U.S. Bank, 334

P.3d 408 (Nev. 2014), reh'g denied (Oct. 16, 2014) should only be applied prospectively.
SFR was decided on September 18, 2014. In the instant case, the foreclosure sale took place
on August 28, 2013.

The Nevada Supreme Court has ruled that:

In determining whether a new rule of law should be limited to
prospective application, courts have considered three factors: (1) “the
decision to be applied nonretroactively must establish a new principle
of law, either by overruling clear past precedent on which litigants may
have relied, or by deciding an issue of first impression whose resolution
was not clearly foreshadowed;” (2) the court must “weigh the merits
and demerits in each case by looking to the prior history of the rule in
question, its purpose and effect, and whether retrospective operation
will further or retard its operation;” and (3) courts consider whether
retroactive application “could produce substantial inequitable results.”

Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994) (quoting

Chevron Qil Co. v. Huson, 404 U.S. 97, 106—07 (1971)).
In the SER decision, the Nevada Supreme Court noted, “Nevada's state and federal

district courts are divided on whether NRS 116.3116 establishes a true priority lien.” SFR
Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 412 (Nev. 2014), reh’'g denied (Oct. 16,

2014). There was no clear past precedent on the issue. The superpriority of HOA liens was
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a matter of first impression for the Nevada Supreme Court, but the resolution was
foreshadowed. The Nevada Supreme Court relied on the language of NRS Chapter 116 and
official comments to the Uniform Common Interest Ownership Act of 1982. Id. The
language establishing the nature of the superpriority lien was amended in 2009, several
years before the foreclosure sale in this case. The SFR decision also relied on a December
2012 Nevada Real Estate Division advisory opinion holding an HOA could enforce its
superpriority lien through a non-judicial foreclosure. 334 P.3d at 416-417.

In addition, the Court finds that applying the SFR decision to the facts of this case
does not interfere with the prior history of the rule in question and will not produce
substantial inequitable results. NRS 116.3116 was adopted in 1991. The original 1991
language states that an HOA lien is prior to a first security interest on the property “to the
extent of the assessments for common expenses based on the periodic budget adopted by
the association pursuant to section 99 of this act which would have become due in the
absence of acceleration during the 6 months immediately preceding institution of an action
to enforce the lien.” At this point, holders of first deeds of trust were on notice of a potential
priority conflict.

The Court finds that applying SFR to the facts in this case does not implicate any
concerns about retroactive application of a new principle of law. Therefore, in evaluating
the constitutionality and application of NRS Chapter 116, the Court will refer to the decision
in SFR.

2.  Constitutionality of NRS Chapter 116

Marchai argues the HOA foreclosure provisions of NRS Chapter 116 are
unconstitutional, which would prevent the HOA sale from extinguishing Marchai’s interest
in the Wolf Rivers property. Specifically, Marchai cites the due process clause, takings
clause, and void for vagueness doctrine.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural

requirements for homeowners’ associations seeking to secure a lien for unpaid assessments
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and fees. “NRS 116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a
subpriority piece. The superpriority piece, consisting of the last nine months of unpaid
HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of
trust.” SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh'g denied
(Oct. 16, 2014). That super-priority portion of the lien was held by the Nevada Supreme
Court to be a true super-priority lien, which will extinguish a first deed of trust if foreclosed
upon pursuant to Chapter 116’s requirements. 1d. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S.
Bank, 334 P.3d at 412.

For an HOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA
and its agent comply with several requirements related to notifying interested parties,
including junior lienholders, of the impending foreclosure sale. To initiate foreclosure
under Chapter 116, a Nevada HOA must first notify the owner of the delinquent
assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the
HOA must then provide the owner a notice of default and election to sell. See NRS
116.31162(1)(b).

After recording the notice of default and election to sell, Chapter 116 requires the
HOA to mail a copy of the notice of default and election to sell to “[eJach person who has
requested notice pursuant to NRS 107.090 or 116.31168.” NRS 116.31163(1). At closer look,
this provision of Chapter 116 requires the HOA to mail the notice of default to “[e]ach
person who has recorded a request for a copy of the notice” and “[e]ach other person with
an interest whose interest or claimed interest is subordinate to the [association’s lien].”
NRS 107.090(2)-(4) (reading NRS 107.090 and 116.31168 together, “deed of trust” has been
replaced with “association’s lien”); see NRS 116.31168(1) (“NRS 107.090 appl[ies] to the
foreclosure of an association's lien as if a deed of trust were being foreclosed”). In addition
to noticing those interested persons, Chapter 116 requires the HOA to mail notice to “[a]ny

holder of a recorded security interest encumbering the unit's owner's interest who has

8
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notified the association, 30 days before the recordation of the notice of default, of the
existence of the security interest.” NRS 116.31163(2); see NRS 111.320 (“record[ing]...

must from the time of filing... impart notice to all persons of the contents thereof”); see
also First Nat. Bank v. Meyers, 161 P. 929, 931 (Nev. 1916) (“One need but revert to the fact
that recordation is for the purpose of giving notice to the world”). In sum, a foreclosing
HOA must mail the notice of default and election to sell to (1) persons who have recorded a
request for notice, (2) persons holding or claiming a subordinate interest, and (3) holders of
security interests recorded at least 30 days before notice of default.

Then, if the lien has not been paid off within 90 days, the HOA may continue with
the foreclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale
to all those who were entitled to receive the prior notice of default and election to sell, as
well as the holder of a recorded security interest if the security interest holder “has notified
the association, before the mailing of the notice of sale of the existence of the security
interest.” See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the “notified-the-
association” provision, this additional notice requirement simply means the HOA must
mail the notice of sale to any holder of a security interest who has recorded its interest prior
to the mailing of the notice of sale.

b.  Due Process Clause
Marchai alleges NRS 116.3116 is unconstitutional because Chapter 116’s
express notice provisions do not require HOAs to provide mandatory notice to lenders of an
impending non-judicial foreclosure; rather, Chapter 116 requires lenders to request notice
in advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter
116’s notice provisions, on their face, fail to meet the notice requirements of the due process
clause and therefore render Chapter 116’s non-judicial foreclosure scheme unconstitutional
on its face.
i. Constitutional Notice Requirement
“[P]rior to an action which will affect an interest in life, liberty,

or property protected by the Due Process Clause of the Fourteenth Amendment, a State
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must provide ‘notice reasonably calculated, under all circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their
objections.”” Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 795 (1983) (holding
statutory notice requirements posting and publishing announcement of pending tax sale
did not meet requirements of the Due Process Clause of the Fourteenth Amendment)
(quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). “In
Mennonite, the Supreme Court applied this principle and found that mere constructive
notice afforded inadequate due process to a readily ascertainable mortgage holder.” Cont’l
Ins. Co. v. Moseley, 683 P.2d 20, 21 (Nev. 1984). The Court held that personal service or
mailed notice is required: “Notice by mail or other means as certain to ensure actual notice
is a minimum constitutional precondition to a proceeding which will adversely affect the
liberty or property interests of any party, whether unlettered or well versed in commercial
practice, if its name and address are reasonably ascertainable.” Mennonite, 462 U.S. at
800 (emphasis in original).

Under NRS 116.31162, HOAs are required to give actual notice of their impending
lien foreclosures to record owners of the property at issue. Although Chapter 116 requires
actual notice be given to the property owner, the United States Supreme Court has long
held, “[n]otice to the property owner, who is not in privity with his creditor and who has
failed to take steps necessary to preserve his own property interest, also cannot be expected

to lead to actual notice to the mortgagee.” Mennonite, 462 U.S. at 799. The question here

becomes, does Chapter 116 provide mortgage holders actual notice — “notice mailed to the

mortgagee's last known available address, or by personal service.” See Mennonite, 462 U.S.

at 798.

Marchai argues Nevada law shifts the burden of giving notice to the mortgagee
because associations need only give actual notice to a lienholder “who has notified the
association, 30 days before the recordation of the notice of default, of the existence of [its]
security interest.” NRS 116.31163(2). Statutory provisions that require a party to give

notice in order to get notice are often referred to as “opt-in” or “request-notice” provisions.

10
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In Small Engine Shop, Inc. v. Cascio, the Fifth Circuit Court of Appeals held that
Louisiana’s “request-notice” statute “prospectively shift[ed] the entire burden of ensuring
adequate notice to an interested property owner regardless of the circumstances.” 878 F.2d
883, 884 (5th Cir. 1989). Such a shift in the burden of ensuring adequate notice, the Smail
Engine Court held, does not afford a defaulting property owner facing foreclosure adequate
notice under Mennonite and therefore violates the Due Process Clause. 1d. at 890; see also
USX Corp. v. Champlin, 992 F.2d 1380, 1385 (5th Cir. 1993) (“[second mortgagee]’s
interest, even though terminable by foreclosure of the superior loan was sufficient to trigger
due process”). For that reason, the court held the “request-notice” statute only serves to
supplement the preexisting notice scheme, to allow creditors who are not otherwise
reasonably ascertainable to become ascertainable. Small Engine, 878 F.2d at 892-3.

Chapter 116, if read in a vacuum, could lead to the erroneous interpretation that a
mortgage holder is only entitled to receive notice of a homeowners’ assaciation’s impending
foreclosure if that mortgage holder requests such notice from the association; however, this
reading would ignore the well-established cannon of statutory interpretation—
constitutional avoidance. “It is elementary when the constitutionality of a statute is
assailed, if the statute be reasonably susceptible of two interpretations, by one of which it
would be unconstitutional and by the other valid, it is our plain duty to adopt that
construction which will save the statute from constitutional infirmity.” U S ex rel Attorney
Gen. v. Delaware & Hudson Co, 213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075,

1076 (Nev. 1902) (“it is a well—established rule of this and other courts that constitutional
questions will never be passed upon, except when absolutely necessary to properly dispose
of the particular case”).

The reading of Chapter 116’s notice requirements in a way to be constitutionally valid
requires that a foreclosing homeowners’ association must provide notice to the following
parties:

(1) Any interested person who has recorded a request for notice with the proper

county recorder must be mailed copies of the notice of default and election to sell and the

11
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notice of sale. See NRS 116.31163(1) (notice of default must be given to “[e]ach person who
has requested notice pursuant to NRS 107.090 or 116.31168”), NRS 107.090(2) (a “request
for a copy of the notice of default or of sale” must be “record[ed] in the office of the county
recorder of the county in which any part of the real property is situated”), and NRS
116.31168(1) (‘The request must identify the lien by stating the names of the unit's owner
and the common-interest community.”); see also NRS 116.311635(1)(b)(1) (notice of sale
must be mailed to all persons entitled to receive a copy of the notice of default). This
request-notice provision exists to allow interested parties who are not otherwise
ascertainable an opportunity to receive notice and protect their interest.

(2) Any other person holding or claiming an interest subordinate to the association’s
lien must be mailed copies of the notice of default and election to sell and the notice of sale.

See NRS 116.31163(1) and .311635(1)(b)(1), supra; see also NRS 116.31168(1) (incorporating

requirements of NRS 107.090 to HOA foreclosures) and NRS 107.090(3)(b) (notice must
be mailed to “[e]ach other person with an interest whose interest or claimed interest is
subordinate to the [association’s lien].”). This catch-all provision exists to provide notice to
any other interested party whose identity is reasonably ascertainable.

(3) Any holders of a recorded security interest that encumbers the homeowner’s
interest must be mailed copies of (a) the notice of default and election to sell, if the security
interest was recorded at least 30 days before notice of default was recorded, and (b) the
notice of sale, if the security interest was recorded prior to the mailing of the notice of sale.
See NRS 116.31163(2), supra, and NRS 116.311635(1)(b)(2) (HOA must mail notice of sale
to security interest holder that “has notified the association, before the mailing of the notice
of sale of the existence of the security interest.”); see also NRS 111.320, supra, and First Nat.
Bank v. Mevers, 161 P. at 931 (recording of the security interest gives notice to the world of

that interest).

This actual notice provision explicitly requires the foreclosing homeowners’
association to provide notice to mortgage holders that have timely recorded interest in the

subject property. Therefore, Marchai’s facial challenge of Chapter 116’s notice

12
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requirements fails because the provisions of Chapter 116 read as a whole and in conjunction
with well-established related law ensures mortgage holders and other interested parties
receive actual notice of a homeowners’ association’s impending non-judicial foreclosure
sale.
b.  State Action Requirement

Although Chapter 116, on its face, provides for notice firmly grounded
within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court
questions whether the mandates of the Due Process Clause are in fact triggered. Marchai
must identify some “state action” that runs afoul of the Fourteenth Amendment. See Lugar
v. Edmondson Qil Co., 457 U.S. 922, 930 (1982) (“the Due Process Clause protects
individuals only from governmental and not from private action, plaintiffs had to
demonstrate that the sale of their goods was accomplished by state action”); see also
S.0.C., Inc. v. Mirage Casino-Hotel, 23 P.3d 243, 247 (Nev. 2001) {“The general rule is that
the Constitution does not apply to private conduct.”). “Embedded in our Fourteenth
Amendment jurisprudence is a dichotomy between state action, which is subject to scrutiny
under the Amendment's Due Process Clause, and private conduct, against which the
Amendment affords no shield, no matter how unfair that conduct may be.” Natl Collegiate
Athletic Ass'n v. Tarkanian, 488 U.S. 179, 191 (1988) (holding state university’s imposition

of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the
NCAA’s rules and recommendations did not transform NCAA’s private conduct into state
action).

In analyzing the state-action issue where a private party’s decisive conduct has
caused harm to another private party, the question becomes “whether the State was
sufficiently involved to treat that decisive conduct as state action.” Tarkanian, 488 U.S. at
192. In general, the State’s involvement may transform private conduct into state action
when the State delegates its authority to the private actor; the State knowingly accepts
benefits derived from unconstitutional behavior; or when the State creates the legal

framework governing the private conduct. Id. (citing for each proposition, respectively,
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West v. Atkins, 487 U.S. 42 (1988); Burton v. Wilmington Parking Autherity, 365 U.S. 715,
722 (1961); and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975)

(holding state’s garnishment statute, which permitted writ of garnishment to be issued in
pending actions by court clerk, denied due process of law)).

The conduct at issue in this case, a non-judicial foreclosure authorized by Nevada
law, centers the state-action analysis on the Nevada’s creation of the legal framework
governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the
Nevada Legislature’s enactment of the legal framework governing non-judicial foreclosure
of homeowners’ association liens constitutes sufficient state action to trigger the due
process protections of the Fourteenth Amendment for mortgage holders. This Court finds
it is not.

The “State is responsible for the... act of a private party when the State, by its law,
has compelled the act.” Adickes v. S. H. Kress & Co., 398 U.S. 144, 170 (1970). However,
a State's mere acquiescence in a private action does not convert that action into that of the
State. See Flagg Bros, v. Brooks, 436 U.S. 149, 164 (1978).

In Flagg Bros. v. Brooks, Ms. Brooks had fallen on hard times, faced eviction, and
was forced by circumstance to place her belongings in storage. Ms. Books filed a lawsuit
against the storage company, Flagg Brothers, alleging a violation of her Fourteenth
Amendment rights. Specifically, the issue centered on Flagg Brothers’s threat to sell Ms.
Brooks’s belongings pursuant to New York Uniform Commercial Code unless she paid her
storage fee. Id., 436 U.S. at 153. Ms. Brooks argued that “Flagg Brothers' proposed action
[wals properly attributable to the State because the State hafd] authorized and encouraged
it in enacting [the statutory framework authorizing the sale of her property to satisfy the
storage lien].” Id., 436 U.S. at 164. The Court held that the state statute, together with
private action conforming to the statute, was insufficient to establish state action,

reasoning:

Here, the State of New York has not compelled the sale of a
bailor's goods, but has merely announced the circumstances
under which its courts will not interfere with a private sale.

14
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Indeed, the crux of respondents’ complaint is not that the State
has acted, but that it has refused to act. This statutory refusal to
act is no different in principle from an ordinary statute of
limitations whereby the State declines to provide a remedy for
private deprivations of property after the passage of a given
period of time.

Flagg Bros., 436 U.S. at 166 (emphasis in original).

Here, the State of Nevada, by enacting the provisions of Chapter 116, has merely
announced the requirements a homeowners’ association must fulfill to legally foreclose on a
lien; the State of Nevada has not compelled homeowners’ associations to act. Like the State
of New York in Flagg Bros., here the State of Nevada has announced circumstances in
which it will not interfere with the foreclosure of homeowners’ association liens. Therefore,
because the State of Nevada has merely acquiesced to, and not compelled, the non-judicial
foreclosure of homeowners’ association liens, this Court finds state action does not exist in
this situation sufficient to implicate the protections of the due process clause.

Marchai cannot show that legislative enactment of Chapter 116 is a due process
violation. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

b. Taking Clause

Marchai argues that NRS Chapter 116 effects a regulatory taking. The
Fifth Amendment to the United States Constitution prohibits “private property be[ing]
taken for public use without just compensation.” U.S. Const. amend. V. Article One of the
Nevada Constitution correspondingly provides that “[p]rivate property shall not be taken
for public use without just compensation having been first made, or secured.” Nev. Const.
art. 1, § 8(6). The Nevada Supreme Court clarified regulatory taking jurisprudence as
follows: “a per se regulatory taking occurs when a public agency seeking to acquire property
for a public use... fails to follow the [statutory eminent domain] procedures... and
appropriates or permanently invades private property for public use without first paying
just compensation.” See McCarran Int'l Airport v. Sisolak, 137 P.3d 1110, 1127 (Nev. 2006).
“In deciding whether a particular governmental action has effected a taking, this Court

15
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focuses... both on the character of the action and on the nature and extent of the
interference with rights in the parcel as a whole.” Tahoe-Sierra Pres. Council, Inc. v.
Tahoe Reg'l Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec.

Co. v. San Diego, 450 U.S. 621, 636 (1981)).

The Nevada Legislature’s enactment of the statutory framework encompassing HOA
liens and non-judicial foreclosures does not rise to the level of a government taking for a
public purpose. The enactment of the statutory framework alone is insufficient government
action to establish such a taking. The character of the legislative action is simply to create a
legal framework for private conduct to operate within, and because the foreclosure action is
non-judicial, the nature of the government interference in private property is minimal,
possibly even non-existent. In fact, one of the many complaints about Chapter 116’s
framework, is the prescription that HOA liens may be foreclosed upon without government
intervention or judicial approval. That being so, the foreclosure of an HOA lien is not an
action of the government, but instead is that of a private party — the HOA and its
foreclosure agent.

In SFR v. U.S. Bank, the Court found the private interest at stake here was “essential
for common-interest communities,” stating, “Otherwise, when a homeowner walks away
from the property and the first deed of trust holder delays foreclosure, the HOA has to
‘either increase the assessment burden on the remaining unit/parcel owners or reduce the
services the association provides (e.g., by deferring maintenance on common amenities).™
SFR v. U.S. Bank, 334 P.3d 408, 414 (Nev. 2014), reh'g denied (Oct. 16, 2014) (quoting
Uniform Law Commission’s Joint Editorial Board for Uniform Real Property Acts, The Six—

Month “Limited Prioritv Lien” for Association Fees Under the Uniform Common Interest

Ownership Act, at 5-6). The Court noted that the true super-priority lien was created “[t]o
avoid having the community subsidize first security holders who delay foreclosure, whether
strategically or for some other reason.” Id. A homeowners’ association is a private entity
that serves an exclusively private interest; therefore, any taking that occurs as a result of a

foreclosure of an HOA lien is a private action to benefit a private interest.

16
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Marchai cannot show that legislative enactment of Chapter 116 is a government
taking by regulation or that a private foreclosure of an HOA lien serves to further a public
purpose. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

c. Void for Vagueness Doctrine
Marchai argues NRS Chapter 116 is unconstitutionally vague. Nevada’s
two-factor test for vagueness examines whether the statute, “(1) fails to provide notice
sufficient to enable persons of ordinary intelligence to understand what conduct is
prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even
failing to prevent arbitrary and discriminatory enforcement.” Flamingo Paradise Gaming,

LLC v. Chanos, 217 P.3d 546, 553-54 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.
Court ex rel. County of Clark, 129 P.3d 682, 684-85 (Nev. 2006). “A statute which does not

impinge on First Amendment freedoms... may be stricken as unconstitutionally vague only
if it is found to be so in all its applications. Additionally, the standard of review is less strict
under a challenge for vagueness where the review is directed at economic regulations.”
State v. Rosenthal, 819 P.2d 1296, 1300 (Nev. 1991). “Encugh clarity to defeat a vagueness
challenge may be supplied by judicial gloss on an otherwise uncertain statute, by giving a
statute's words their well settled and ordinarily understood meaning, and by looking to the
common law definitions of the related term or offense.” Busefink v. State, 286 P.3d 599,
605 (Nev. 2012) (quoting Holder v. Humanitarian Law Project, 130 S.Ct. 2705, 2718

(2010)).

For the purposes of this Order, the Court will not dispute Marchai’s assertion that
NRS Chapter 116 is inartfully drafted; however, this is not enough for the Court to refuse to
apply NRS Chapter 116. See Fairbanks v. Pavlikowski, 423 P.2d 401, 404 (Nev. 1967). The

Court finds that NRS Chapter 116 is not unconstitutionally vague. As previously discussed
in the Court’s decision to apply the decision of SFR in this case, Chapter 116’s original 1991
language put holders of first deeds of trust on notice of a potential priority conflict. Though

there were conflicting interpretations of Chapter 116 prior to the SFR decision, judicial

17
118




LiNDA MARIE BELL
DISTRICT JUDCE
DEPARTMENT VII

© 00 N O N D WM R

N = [ S = S~ R = =t
S © ®9 oo & K & B B o

21
22
23
24
25
26
27
28

enforcement was not arbitrary or discriminatory. The decision in SFR has clarified some
ambiguities in the statutes. Because this statute does not infringe on constitutionally
protected rights, as previously discussed, the standard for the Court to find
unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is
sufficient for this Court to find NRS Chapter 116 is not unconstitutionally vague.

Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore,
the Court denies Marchai's motion for summary judgment on this ground.

3. Alleged Issues Prior to Sale

Marchai asserts there are issues with the HOA's foreclosure process prior to
the foreclosure sale. Marchai argues issues regarding notice and tender prevent the HOA
foreclosure sale from extinguishing Marchai’s deed of trust.

a. Notice

Marchai argues that the HOA failed to comply with several notice
provisions of NRS Chapter 116, including requirements that notices be mailed via first class
mail and notices be mailed to all parties with an interest in the property. SFR argues the
foreclosure deed conclusively establishes that the notice provisions of NRS Chapter 116
were met.

The foreclosure deed’s recitals are conclusive evidence of compliance with the notice
provisions of NRS 116.31162 through 116.31168. NRS 116.31166(2). The deed in this case
states all statutory notices were given. SFR can rely on the deed’s recitals as proof that the
HOA fulfilled the notice provisions of NRS Chapter 116.

The foreclosure deed’s recitals are not unassailable, however. The Nevada Supreme

Court recently held:

The long-standing and broad inherent power of a court to sit in equity
and quiet title, including setting aside a foreclosure sale if the
circumstances support such action, the fact that the recitals made
conclusive by operation of NRS 116.31166 implicate compliance only
with the statutory prerequisites to foreclosure, and the foreign
precedent cited under which equitable relief may still be available in

18
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the face of conclusive recitals, at least in cases involving fraud, lead us
to the conclusion that the Legislature, through NRS 116.31166's
enactment, did not eliminate the equitable authority of the courts to
consider quiet title actions when an HOA's foreclosure deed contains
conclusive recitals.

Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 (2016).

Based on the language in Shadow Wood and the Court’s equitable powers, the Court
is not persuaded that sending notices via certified mail as opposed to first class mail would
justify setting aside a foreclosure sale or its effect if the parties actually received notice in a
timely manner. Absent some further showing that notice was not actually received, recitals
in the foreclosure deed are sufficient to establish that the HOA complied with NRS Chapter
116.

Marchai only provides evidence that notice was not received by an interested party
in one case. Marchai asserts it did not receive the notice of trustee’s sale mailed on July 29,
2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai
did not have a recorded interest in the property. Though U.S. Bank transferred its deed of
trust to Marchai in March of 2013, neither party recorded the transfer until August 12,
2013. U.S. Bank did receive the notice of trustee’s sale mailed on July 29, 2013. Marchai’s
failure to receive notice can be attributed to its own actions and the actions of U.S. Bank.
The HOA mailed notices to all parties that it could have known had an interest in the
property.

Marchai failed to show the HOA violated the notice provisions of NRA Chapter 116.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.

b. Tender
Marchai asserts the homeowner tendered the HOA lien’s superpriority
amount prior to the HOA foreclosure sale. Marchai argues this tender causes Marchai’s
deed of trust to survive the HOA foreclosure sale.
The Court is faced with a novel set of facts in this case. The foreclosure process,

from the first notice of delinquent assessment to the actual foreclosure sale, spanned
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almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00.
This is definitely more than the value of nine months of assessment fees, regardless of
which year’s rate is applied. At the end of the period, however, Perez still owed the HOA
$14,677.80.

The Court must determine whether the homeowner's payments to an HOA in this
case constitute tender of the superpriority amount. NRS 116.3116(2) states the HOA lien is
prior to first deeds of trust “to the extent of the assessments for common expenses based on
the periodic budget adopted by the association... which would have become due in the
absence of acceleration during the g months immediately preceding institution of an action
to enforce the lien...” The statute does not state who can satisfy the superpriority portion of
the lien.

The Court finds the answer relies on the definition of “tender” rather than
distinguishing between homeowners and first deed of trust holders. A party’s tender of the
super-priority amount is sufficient to extinguish the super-priority character of the lien,
leaving only a junior lien. See SFR Investments Pool 1 v. 11.S. Bank, 334 P.3d 408, 414
(2014), reh'g denied (Oct. 16, 2014) and Sears v. Classen Garage & Serv. Co., 612 P.2d 293,
295 (Okla. Civ. App. 1980) (“a proper and sufficient tender of payment operates to
discharge a lien”). The common law definition of tender is “an offer of payment that is
coupled either with no conditions or only with conditions upon which the tendering party
has a right to insist.” Fresk v. Kraemer, g9 P.3d 282, 286-7 (Or. 2004); see also 74 Am.
Jur. 2d Tender § 22. Tender is satisfied where there is “an offer to perform a condition or
obligation, coupled with the present ability of immediate performance, so that if it were not
for the refusal of cooperation by the party to whom tender is made, the condition or
obligation would be immediately satisfied.” 15 Williston, A Treatise on the Law of

Contracts, § 1808 (3d. ed. 1972).
In the case of a first deed of trust holder offering to pay the HOA nine months of

assessments, a tender is undoubtedly taking place in order to satisfy the superpriority

amount. The deed of trust holder offers to perform a specific condition that the HOA is
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clearly aware of. In the case of a homeowner paying an HOA, the case is not so clear. The
homeowner has a responsibility to pay the HOA fees every month. Payments to the HOA
could be directed towards old or new monthly fees. The homeowner paying the HOA is not
a clear offer to satisfy the HOA’s superpriority lien amount. It could be an offer to satisfy
the homeowner’s newer debts to the HOA.

The Court finds that further factual development is needed to determine whether
Perez’s payments to the HOA constituted a valid tender. Marchali is careful in its motion for
summary judgment to phrase Perez’s payments to the HOA during the foreclosure process
as continually being in response to the HOA’s notices of delinquent liens and sales. If this
was the intent of Perez, Marchai can make the case that Perez’s payments to the HOA were
designed to satisfy the HOA lien’s superpriority amount. This would potentially protect
Perez, as Marchai would be able to sell the Wolf Rivers property to collect Perez’s debt
rather than directly pursue Perez under the agreement secured by the deed of trust. On the
other hand, SFR could prove Perez was attempting to keep up with her monthly dues and
had no intent of directing her payments towards the HOA’s superpriority amount. The
foreclosure process’s length of time in this case further complicates the issue for both sides.

The Court finds genuine issues of material fact exist on the issue of tender.
Therefore, the Court denies both Marchai and SFR’s motion for summary judgment on this
ground.

4. Alleged Issues With Foreclosure Sale

Marchai asserts there are also issues with the HOA’s foreclosure sale.
Marchai argues issues regarding the wording in the foreclosure deed and commercial
reasonableness prevent the foreclosure sale from extinguishing Marchai’s interest in the
property. SFR argues any issues in the foreclosure process cannot impact SFR’s interest in
the property as a bona fide purchaser.

/!
/!
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a. Alessi & Koenig’'s Interest in the Property
Marchai argues SFR actually purchased Alessi & Koenig's interest in
the Wolf Rivers property rather than the HOA’s interest. Marchai bases its argument on a

sentence in the foreclosure deed:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

While the Court agrees this sentence is inartfully drafted, the Court does not agree
that it conclusively establishes that Alessi & Koenig were the grantors at the HOA
foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed

identifies the HOA as the foreclosing beneficiary. The deed also states:

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.
b. Commercial Reasonableness
Marchai argues the HOA foreclosure sale was commercially

unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in
the alternative, there is not sufficient proof to demonstrate that the sale was unreasonable.

The decision in SFR did not address what commercial reasonableness was required
in HOA foreclosure sales. SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 418 n.6
(Nev. 2014), reh'g denied (Oct. 16, 2014). NRS Chapter 116, however, states, “[e]very
contract or duty governed by this chapter imposes an obligation of good faith in its
performance or enforcement.” NRS 116.1113.

It used to be clear that “[m]ere inadequacy of price is not sufficient to justify setting

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.” long v.
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Towne, 639 P.2d 528, 530 (Nev. 1982). The Nevada Supreme Court recently created room
for debate on this issue in its Shadow Wood decision. The Nevada Supreme Court states,
“demonstrating that an association sold a property at its foreclosure sale for an inadequate
price is not enough to set aside that sale; there must also be a showing of fraud, unfairness,

or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6

(2016). In the next sentence, the Nevada Supreme Court appears to distinguish a merely
inadequate price from a price that is “grossly inadequate as a matter of law” and indicates
that gross inadequacy may be sufficient grounds to set aside a sale. Id.

The Court finds that some other evidence of fraud, unfairness or oppression is still
required to set aside an HOA foreclosure sale, regardless of the price. Shadow Wood cites

Golden v. Tomivasu, 387 P.2d 989, 995 (Nev. 1963) which required some showing of fraud

“in addition to gross inadequacy of price” for a court to set aside a transaction. Though a
sales price may be extremely low, as in the instant case before the Court, the price alone is
insufficient proof of commercial unreasonableness.

The Court finds Marchai has established that there are material issues of fact
regarding whether the HOA foreclosure sale was commercially reasonable. Price is one
factor the Court may consider. Marchai also argues the HOA sale was conducted after the
homeowner tendered the superpriority amount to the HOA. Arguments regarding notice
that the Court negated in this Order could also be relevant on the issue of commercial
reasonableness with further factual development.

Marchai fails to establish as a matter of law that the HOA sale was commercially
unreasonable. Therefore, the Court denies Marchai’s motion for summary judgment on
this ground.

c. Bona Fide Purchaser

SFR argues that any alleged deficiencies with the HOA foreclosure sale in this
case do not impact SFR’s quiet title claim because SFR is a bona fide purchaser for value.
The Nevada Supreme Court recently held that potential harm to alleged bona fide

purchasers must be evaluated, but it is possible to “demonstrate that the equities swayed so
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far in [the homeowner’s] favor as to support setting aside [the] foreclosure sale.” Shadow
Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *10 (2016).

Questions as to SFR’s bona fide purchaser status and the balance of equities in this
case are questions of fact. This is especially true in the instant case. The HOA'’s foreclosure
proceedings lasted almost five years. Multiple notices of delinquency, default, and sale
were recorded. The Court cannot rule on whether a reasonable purchaser would be put on
notice by these circumstances at the summary judgment stage.

SFR fails to establish as a matter of law that it was a bona fide purchaser and that the
equities in this case prevent setting aside the foreclosure sale. Therefore, the Court denies
SFR’s motion for summary judgment on this ground.

IV. Conclusion

The Court finds that genuine issues of material fact remain in this case. The Court

denies SFR and Marchai’s Motions for Summary Judgment and SFR’s Motion to Strike.

,}- ~—
DATED this / 6 day of FgéGary, 2016.

LINDA MARIE BELL
DiISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s)

for:

Name

Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.

Kim Gilbert Ebron

Counsel for SFR Investments
Pool 1, LLC

Sl m

SHELBY DAHL
LAaw CLERK, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned dees hereby affirm that the preceding Decision and Order filed
in District Court case number AG89461 DOES NOT contain the sccial security
number of any person.

/st Linda Marie Bell Date 32172016

District Gourt Judge
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10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: (702) 566-1935

Facsimile: (702) 993-8841

E-mail: david@djmerrillpc.com

Attorney for MARCHAI, B.T.
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DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHALI B.T., a Nevada business )
trust,
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Case No.: A-13-689461-C
Dept. No. VII

Consolidated with: A-16-742327-C

Plaintiff,
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vs.
CRISTELA PEREZ, an individual; et el.
Defendants.
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AND ALL RELATED CLAIMS AND
ACTIONS
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ORDER DENYING, IN PART, AND GRANTING, IN PART
DEFENDANT TH RANCH COMMUNITY ASSOCIATION’S
MOTION TO DISMISS
On January 3, 2017, Defendant Wyeth Ranch Community Association’s

Motion to Dismiss came before the Court. David J. Merrill of David J. Merrill, P.C.
appeared on behalf of Marchai, B.T. Jacqueline A. Gilbert of Kim Gilbert Ebron
appeared on behalf of SFR Investments Pool 1, LLC. Julie A. Funai of Lipson,
Neilson, Cole, Seltzer & Garin, P.C. appeared on behalf of Wyeth Ranch Community

N N N N NN
- @ O p W W

Association. The Court having considered the motion, Wells Fargo's opposition,

[\
o ]

Wyeth Ranch’s reply, the arguments of counsel, and good cause appearing therefor:
1
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IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in part;

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss Marchai's
Third, Fourth, and Fifth Claims for Relief shall be and hereby is DENIED; and

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss Marchai's
Sixth Claim for Relief foy-quiet title shall be and hereby is GRANTED.

DATED this _@L day of January 2017.

HO LE
B
Submitted by: Approved as to form and content by:
DAVID J. MERRILL, P.C. KIM GILBERT EBRON
By: 2t ) By: _ 2%
A . LL ¢ ; A. GIL
Nevada Bar No. 6060 Nevada Bar No. 10593
10161 Park Run Drive, Suite 150 7626 Dean Martin Drive, # 110
Las Vegas, Nevada 89145 Las Vegas, Nevada 89139
(702) 566-1935 (702) 485-3300
Attorneys for MARCHAI, B.T. Attorneys for SFR INVESTMENTS
POOL 1, LLC
LIPSON, NEILSON, COLE, SELTZER
& GARIN, P.C.
By:
JULIE A. FUNAI
Nevada Bar No. 8725
9280 Covington Cross Drive, Suite
1
Las Vegas, Nevada 89144
(702) 382-1500
Attorneys for WYETH RANCH
COMMUNITY ASSOCIATION
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IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in part;

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss
Third, Fourth, and Fifth Claims for Relief shall be and hereby is DENI

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to },s i
Sixth Claim for Relief for quiet title shall be and hereby is GR}}’NTED.

DATED this day of January 2017. /
s
/’
HONO INDA MARIE BELL
Submitted by: pproved as to form and content by:

DAVID J. MERRILL, P.C. KIM GILBERT EBRON

By: By:

DAVID J. MERRILL JACQUELINE A. GILBERT
Nevada Bar No. 6060 Nevada Bar No. 10593
10161 Park Run Drive, Suite 150 7625 Dean Martin Drive, # 110
Las Vegas, Nevada 89145 Las Vegas, Nevada 89139
(702) 566-1935 {702) 485-3300
Attorneys for MARCHAI, B.T. Attorneys for SFR INVESTMENTS
POOL 1, LLC

LIPSON, NEILSON, COLE, SELTZER
& GARIN, P.C.

Nevada Bar No. 8725
9300 Covington Cross Drive, Suite
120
Las Vegas, Nevada 89144
(702) 382-1500
Attorneys for WYETH RANCH
COMMUNITY ASSOCIATION
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PARTMENT VII

LINDA MARIE BELL
DISTRICT JUDGE

CrT 03 Zuis

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson

CLERE OF THE COUE !;

DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,

vs.

CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC;
U.S. BANK NATIONAL ASSOCIATION, N.D.; Dogs I | Case No. A-13-689461-C
through X; and ROE CORPORATIONS 1 through 10, ,
inclusive, Dep't No. VII

Defendants.
And all related actions.

DECISION AND ORDER

This case arises from a homeowners’ association’s non-judicial foreclosure sale of
residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada. The
HOA sold the Wolf Rivers property to satisfy the two recorded Notices of Defaults which
included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf
Rivers property to SFR. Upon the homeowners’ association’s foreclosure sale of the
property, Marchai B.T., the holder of the deed of trust and promissory note, filed suit
alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.
SFR and the homeowners’ association counter that Marchai’s lien is extinguished. Now
before the Court are Defendant SFR Investments Pool 1’s and Defendant Wyeth Ranch
Community Association’s (“the HOA”) Motions for Summary Judgment and Plaintiff
Marchai’s opposition. These matters came before the Court on August 22, 2017. The Court
denies SFR and the HOA’s Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of Plaintiff Marchai.

Cvoluntary Dismisait $Q5ummary Judgment i
3 Involuntary Cismissal [ Stipulated Judgment i 1
[l Stiputated Disimssal £} Ostauht ludpment !
[ Motion to Dismiss by Defi(s) [ sudament of Arbitration E
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I Factual Background

In 2004, Cristela Perez entered into two loan agreements with Countrywide Home
Loans in order to purchase the property. The loans were secured by two deeds of trust on
the Wolf Rivers property at 2119 Wolf Rivers Avenue. The property was subject to the
terms of the Wyeth Ranch Community Association’s Declaration of Covenants, Conditions
and Restrictions (CC&Rs). After the initial purchase, Perez refinanced the two Countrywide
loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005. Ultimately, there were three active Notices of
Default. The October 8, 2008 notice was rescinded, leaving the unrescinded notices at
issue in this matter.

A. First Notice of Delinquent Assessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,
2008. At that time, the HOA charged $140.00 per month in association dues, collected
quarterly. At the beginning of 2009, the HOA increased its monthly dues to $152.50. The
HOA recorded a Notice of Default and Election to Sell on January 7, 2009. The HOA
recorded a Notice of Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its
monthly dues to $159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00, which more than covered all outstanding HOA dues, but did
not cover remaining fees and costs. On April 13, 2010, the HOA proposed a payment plan
to Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan. The Trustee on behalf of the HOA applied payments as partial
payments on the account for the duration of the resident transaction detail. See Exhibit 2-
H of Appendix of Exhibits to Marchai, B.T.’s Motion for Summary Judgment.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011.

Perez paid the HOA $160.00 on March 10, 2011.
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On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of
Default and Election to Sell on February 28, 2012. Perez paid the HOA $760.00 between
March 19 and July 26, 2012. CMG Mortgage assigned its deed of trust to CitiMortgage in
May of 2012. CitiMortgage assigned the deed to U.S. Bank in July of 2012. The HOA
recorded a Notice of Trustee’s Sale on October 31, 2012. Perez paid the HOA $300.00 on
November 13, 2012.

In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA’s foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August
12, 2013. Marchai’s loan servicer received notice of the trustee’s sale on August 27, 2013,
the day before the sale was scheduled to take place. The servicer contacted the HOA’s
trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA
declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August
28, 2013. SFR purchased the property for $21,000.00. SFR recorded a trustee’s deed upon
sale on September 9, 2013 identifying SFR as the grantee and the HOA as the foreclosing
beneficiary. The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owed
Marchai $489,372.77 based the agreement secured by the deed of trust.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez’s
breach of the agreement secured by the deed of trust. The Court entered defaults against
Perez and U.S. Bank in this case. On November 13, 2013, SFR filed an answer,
counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory
relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai’s interest in the
Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA’s super-
priority lien established pursuant to NRS Chapter 116.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to each other’s motions on February 3 and 4, 2016. The parties filed replies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai’s motion
exceeded the appropriate page limit. SFR also argues Marchai’s opposition contains
evidence not properly disclosed in the discovery process.

On March 22, 2016, this Court issued its Decision and Order denying both SFR and
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Marchai their respective Motions for Summary Judgment as well as denying SFR’s Motion
to Strike. This Court found that the technical failings of Marchai’s compliance with EDCR
2.20(a) did not rise to the level of sanctions and thus denied SFR’s Motion to Strike. As
discovery was ongoing, this Court also found in its March 22, 2016 Decision and Order that
there remained genuine issues of fact for both Motions for Summary Judgment to be
denied. The Court resolved constitutionality issues of NRS chapter 116 raised in Marchai’s
Motion for Summary Judgment involving due process. These sub issues include notice
provisions, whether there is state action involved, violations of the Taking Clause, and
vagueness.

Discovery concluded on August 15, 2017. Upon completion of discovery, the HOA
and SFR renewed their Motions for Summary Judgment. The resolution of the issues in the
summary judgment motion necessarily results in a decision in favor of Marchai.

III. Discussion
A. Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no genuine issue as to any material fact remains and that the moving
party is entitled to a judgment as a matter of law.” Wood v. Safeway, Inc,, 121 P.3d 1026,
1029 (Nev. 2005) (internal quotation marks and alterations omitted). “If the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present

evidence that would entitle it to a judgment as a matter of law in the absence of contrary

evidence.” Francis v. Wynn Las Vegas, L1C, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.
Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007)). “When requesting
summary judgment, the moving party bears the initial burden of production to
demonstrate the absence of a genuine issue of material fact. If the moving party meets its

burden, then the nonmoving party bears the burden of production to demonstrate that

there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co.,
256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).
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The HOA and SFR seek summary judgment on each of their claims against Marchai.
As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai’s interest
in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is
superior to SFR’s interest. In the current motions for summary judgment, parties
reintroduce the same issues after the close of discovery along with a few new arguments.
Upon the close of discovery, the Court finds no further evidence presented that lends itself
to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness
when Marchai requested the HOA to halt the sale the night before the sale and whether
buyers are required to pay US currency the day of the sale. In addition, whether there is
Perez’s payments to the HOA satisfy the procedural tender requirements of NRS Chapter
116. To determine the answers to these questions, the Court must evaluate NRS Chapter
116 and the foreclosure process in this particular case.

1. Previously Addressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,
constitutionality of Chapter 116, and whether the Trustee was the grantor in the HOA
foreclosure sale were resolved this Court’s Decision of Order of March 22, 2016. The Court
found that Marchai failed to establish that the HOA sale was commercially unreasonable as
a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not
dispositive of unreasonableness. Further, the Court found that SFR was not able to
establish as a matter of law that it was a bona fide purchaser and that the HOA’s years of
foreclosure notice proceedings including delinquency notices, defaults, and sale documents
would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS
Chapter 116 involving due process, takings, and void for vagueness. The Court found that
Marchai could not show that requirements under Chapter 116 did not meet the notice
requirements that would set off due process issues or the legislative enactment of Chapter
116 was a governmental taking or a meant to serve a public purpose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Lastly,

6
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of
Marchai. This Court finds that there is no new law to decide in favor of granting summary
judgment on these same arguments and the Court will not reconsider these issues already
resolved.

2. A Nonjudicial Foreclosure Sale is Not Unfair if the HOA Proceeds
with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold
at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there
are no material disputed issues of fact regarding the foreclosure as the parties agree to the
circumstances. Parties agree that notice of the sale was given to U.S. Bank as the recorded
holder of the deed of trust and that Marchai did not record their interest until after that
notice of sale had been sent out to interested parties. Further, parties agree that there was
no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale
when they made the request to halt the sale. Marchai now moves the Court to find that the
HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural requirements for
homeowners’ associations seeking to secure a lien for unpaid assessments and fees. “NRS
116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a subpriority
piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and
maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of trust.” SFR
Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh’g denied (Oct. 16,
2014). That super-priority portion of the lien was held by the Nevada Supreme Court to be
a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon
pursuant to Chapter 116’s requirements. Id. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S.
Bank, 334 P.3d at 412.
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To initiate foreclosure under Chapter 116, a Nevada homeowner association must
first notify the owner of the delinquent assessments. See NRS 116.31162(1)(a). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS 116.31162(1)(b). Then, if the lien has not
been paid off within 90 days, the homeowner association may continue with the foreclosure
process. See NRS 116.31162(1)(c). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,
as well as the holder of a recorded security interest if the security interest holder “has
notifted the association, before the mailing of the notice of sale of the existence of the
security interest.” See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the
“notified-the-association” provision, this additional notice requirement simply means the
homeowner association must mail the notice of sale to any holder of a security interest who
has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying
the superpriority lien. Marchai further asserts that after requesting that the HOA halt the
sale, the HOA and the Trustee’s refusal to halt the sale constituted unfairness to Marchai.
The HOA and SFR argues Marchai had constructive notice through the notice served to US
Bank and as a result is precluded from asking to halt the sale the night before for lack of
notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale
will stand. The Nevada Supreme Court states, “demonstrating that an association sold a
property at its foreclosure sale for an inadequate price is not enough to set aside that sale;
there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.
N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 (2016). In the next sentence, the Nevada
Supreme Court appears to distinguish a merely inadequate price from a price that is
“grossly inadequate as a matter of law” and indicates that gross inadequacy may be
sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of

fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale,

8

139




LINDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII

O 0 3 & G b WON

N [ p—t
S © ®9 &a&h & & kB B B

N
[y

22
23
24
25
26
27
28

regardless of the price. Shadow Wood cites Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev.

1963) which required some showing of fraud “in addition to gross inadequacy of price” for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that
Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.
Bank. Itis also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank
and Marchai waited months before recording their interest. Marchai recorded its interest
after the HOA’s statutory requirement of thirty days for notice to interested parties under
NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of
trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt
the sale. SFR and the HOA argue that there is no ongoing affirmative duty by the movant of
a sale to check for new interest parties once the statutory deadline has passed, but Marchai
argues that there was a continuing duty.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is
there any obligation of the HOA to halt a properly noticed sale when Marchai notified them
that they were the current holder in interest. It was Marchati’s responsibility to record its
interest to protect itself. Failing to record rests solely on Marchai and the repercussions
cannot be held against the foreclosing party. Further, there was no firm offer to pay off the
superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its
predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA
properly noticed the entity on record as the holder of the first deed of trust. Had Marchai
promptly recorded its interest in the property, the notice would have been sent to Marchai.
This leaves the issues of whether a purchaser at a foreclosure sale was required to present
cash at a nonjudicial foreclosure sale, whether Perez’s payments intended to and satisfied
the HOA’s superpriority lien and whether having more than one Notice of Default was

consequential.
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3. A Purchaser is Not Required to Present Cash at a Nonjudicial
Foreclosure Sale.

Marchai presents that NRS 116.31164 requires that “on the day of the sale. . . the
person conducting the sale may sell the unit at public auction to the highest cash bidder.”
It is undisputed that SFR provided proof of funds on the day of the sale, then tendered a
cashiet’s check to Alessi on August 29, 2013, one day after the sale. Marchai argues that
this procedurally does not comply with the statute, interpreting the statute to require a
payment in U.S. currency at the time of the sale. The Court is not swayed by this argument.
The statute specifically requires a cash purchase rather than a credit purchase, but the
statute is silent as to timing of payment. A cashier’s check in this context constitutes a cash
payment. It is simply infeasible in practice to expect bidders to carry large amounts of U.S.
currency, often in the many tens of thousands of dollars to an auction. SFR submitted
proof of funds to Alessi at the time of the sale and then tendered a cashier’s check to Alessi
for the full price of purchase of the property. Consequently, the sale complied with NRS
116.31164. Notwithstanding procedural issues raised under NRS 116.31164, the Court finds
that a first notice of default is the operative notice when multiple notices are filed and prior
notices are unwithdrawn.

4. A Second Notice of Default Results in a Supplement of the First
Notice of Default when a First Notice of Default has not been Rescinded.

A superpriority lien consists of the nine months of unpaid homeowner assessments
prior to a notice of default. Without satisfaction or withdrawal of the first notice of default
a second notice of default serves only as a supplement to the first notice. A homeowner’s
association is entitled to one superpriority lien on a single property without the rescission

of the prior notice of default. Pursuant to the Nevada Supreme Court’s holding in Property

Plus Investments, LLC v. Mortgage Electronic Registration Systems, Inc., et. al., 133 Nev.
Adv. Opinion 62 (Sept. 14, 2017), this Court adopts the Nevada federal court’s holding in

JPMorgan Chase Bank, N.A. v. SFR Investments Pool 1, LLC. JPMorgan held that a second

noticed super priority lien must have separate set of unpaid months of homeowner

10
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association assessments to be considered a separate superpriority lien. PropertyPlus, citing
JPMorgan, also holds that “when a HOA rescinds a superpriority lien on a property, the
HOA may subsequently assert a separate superpriority lien on the same property . . .
accruing after the rescission of the previous superpriority lien.” Without the satisfaction or
withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as
a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March
29, 2011 and one on February 28, 2012, The 2011 Notice of Default was never withdrawn.
Based on the holding in PropertyPlus, the operative notice of default is the 2011 Notice.
Therefore, the Court finds that the HOA’s would only be entitled to one superpriority
amount on both Notices of Defaults, This leaves only the question as to Perez’s intent as to
the application of payments to the HOA.

5. Perez’s Intent Regarding Application of Payments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of
Default to the foreclosure totaling $2,390.24 Perez would receive a notice of a deficiency
and make a payment toward her obligations to the HOA. Despite these payments, she was
thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as “prior to all

other liens and encumbrances,” excluding those recorded before the applicable CC&Rs. See

NRS 116.3116(2)(a)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfy the

lien and if they must make their intent regarding those payments known before an HOA’s
superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to
ensure that homeowner association dues are paid first,

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf
Rivers property and ultimately sold the property at a foreclosure sale. Perez made post
Notice of Default payments prior to the sale totaling $2,390.24. There are no material
disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by Perez had no
intention of satisfying the superpriority lien, thus the first deed of trust was extinguished
upon the foreclosure sale. Marchai asserts the homeowner’s payments were intended to
satisfy the HOA lien’s superpriority amount prior to the HOA foreclosure sale. Marchai
argues this tender causes Marchai’s deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent
assessment in 2009 to the actual foreclosure sale spanned a few years. During this period,
Perez, paid the HOA $2,390.24. This is more than the value of nine months of assessment
fees. For the nine months preceding the operative 2009 Notice of Default, Perezs
assessments totaled $1,280.00. This would have satisfied the superpriority and left a
balance of $1,110.24. Perez still owed the HOA $14,677.80 and nothing precluded the HOA
from seeking the full amount from the borrower. The question is whether the HOA
superpriority lien was satisfied. If satisfied, it allows Marchai’s lien to survive the
nonjudicial foreclosure sale to SFR. If not, then Marchai’s first deed is extinguished by the
sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only “determin[e] the
precise superpriority amount in advance of the sale,” and then “pay the [nine] months’
assessments demanded by the association.” SFR, 334 P.3d at 413, 418. Satisfying the
superpriority amount of the lien, not the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of America, N.A., 382

P.3d 911 (Nev. Aug. 11, 2016) (unpublished disposition) (finding tender of $108 effective to
discharge the lien when “$198 was adequate to pay off the superpriority portion of” the
HOA’s lien.)

Different from SFR, here the Court must determine whether the homeowner’s
payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and
stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence
the superpriority. Nevada Revised Statutes 116.3116(2) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisfy the superpriority portion of the lien. Nor
does the statute or case law dictate that payments from a homeowner must first be applied
to obligations other than the superpriority.

Marchai alleges that it was Perez’s intention to apply her payments to the HOA lien’s
superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR
allege that Perez’s payments only represent her intention to keep up with her monthly dues
and not intended to satisfy the amounts noticed. This Court held in its March 22, 2016
Decision and Order that there were genuine issues of material fact regarding what Perez’s
intention was in the application of her payments. Absent evidence showing that Perez only
meant to maintain her monthly assessments, she tendered payment in an amount that
would satisfy more than eighteen months’ worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that
shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to
pay off the superpriority lien or apply to the balance with the payment of oldest balances
first, the superpriority lien is satisfied. So whether she had the intention to pay off
obligations other than the superpriority first or whether the HOA applied them to
obligations other than the superpriority, the amount making up the superpriority was paid
off. Thus, regardless of which months a payor may request a payment be applied to, any
payment which is at least equal to the amount incurred in the nine months preceding the
notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there
are no undisputed facts at the close of discovery as to the intention of payment or the effect
of multiple Notice of Defaults, this Court must deny the HOA and SFR’s Motions for
Summary Judgment. As a result, this Court finds in favor of Marchai.

/1]
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IV. Conclusion
The Court finds that no genuine issues of material fact remain in this case. The
Court denies SFR and the HOA’s Motions for Summary Judgment. As the parties agree on
all the material fact in this case, the resolution of the legal issues presented on the motions
for summary judgment necessarily result in a finding in favor of Marchai.

N OHn_,
DATED this __ day of Septemiber, 2017.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s)

for:

Name Party
David J. Merrill, Esq. Counsel for Marchai, B.T.
David J. Merrill, P.C.
Diana Cline Ebron, Esq. Counsel for SFR Investments
Jacqueline A. Gilbert, Esq. Pool 1, LLC
Karen L. Hanks, Esq.
Kim Gilbert Ebron
Kaleb D. Anderson, Esq. Counsel for Wyeth Ranch
Megan Hummel, Esq. Community Association

D e 00 \ J
TiNa HORD s~V
JUDICIAL EXECUTIVE ASSISTANT, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding_Decigion and Order filed
in District Court case number A889461 DOES NOT contain the social security

number of any person.
. . 10/2/2017
/si Linda Marie Bell Date
District Court Judge
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Electronically Filed
3/8/2021 1:39 AM
Steven D. Grierson

CLERK OF THE COUEE
FFCL CZEL“" '

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business trust, Case No.: A-13-689461-C
Dept. No. XI

Plaintiff,

Consolidated with: A-16-742327-C

V.

Defendants.

AND ALL RELATED CLAIMS AND

}

}

}

}

|

CRISTELA PEREZ, an individual; et al. }
}

}

}

%

ACTIONS ¥
}

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter having come on for non-jury trial before the Honorable Elizabeth Gonzalez
on February 22, 2021; Plaintiff Marchai, B.T. (“Marchai”) being represented by its counsel
David J. Merrill, Esq. of the law firm David J. Merrill, P.C.; Defendant SFR Investments Pool 1,
LLC (“SFR”) being represented by Karen Hanks, Esq. of the law firm Kim Gilbert Ebron; and
Defendant Wyeth Ranch Community Association (“Wyeth Ranch”) being represented by David
T. Ochoa, Esq. of the law firm of Lipson Neilson P.C.; and Defendant Cristela Perez (“Perez”)
having been defaulted; the Court having read and considered the pleadings filed by the parties;
having reviewed the evidence admitted during the trial; having heard and carefully considered
the testimony of the witnesses called to testify and weighing their credibility; having considered

the oral and written arguments of counsel, and with the intent of rendering a decision on all
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remaining issues before the Court,' pursuant to NRCP 52(a) and 58; the Court makes the
following findings of fact and conclusions of law:
PROCEDURAL HISTORY

1. In A689461 the Complaint alleges Judicial Foreclosure of Deed of Trust. SFR
alleges as Counterclaims & Cross Claims, Declaratory Relief/Quiet Title and Injunctive Relief.

2. In A742327 the Complaint alleges Declaratory Relief Under Amendment V of the
United States Constitution-Takings Clause; Declaratory Relief Under the Due Process Clause of
the United States and Nevada Constitutions; Wrongful Foreclosure; Violation for NRS §
116.1113 et seq.; Intentional Interference with Contractual Relations; and Quiet Title.

3. Default was entered against Perez in A689461 on April 22, 2014.

4. In the Order entered March 22, 2016, Judge Bell found that Marchai failed to
establish the sale was commercially unreasonable, violated the takings or due process clauses, or
that the statute was unconstitutionally vague.

5. To the extent Marchai’s third through sixth cause of action related to taking, due
process, or commercial reasonableness, those portions of those causes of action were resolved by
the 2016 Order.

6. In Judge Bell’s Order entered January 24, 2017, Marchai’s Quiet Title Claim
against Wyeth Ranch was dismissed.

7. The October 3, 2017 Order found notice was proper, but found for Marchai based

on a determination that Perez’s partial payments paid off the superpriority portion of the lien.

! On March 18, 2019, the Nevada Supreme Court remanded this matter to the Court, after vacating this

Court’s prior Judgment in favor of Marchai B.T. The Nevada Supreme Court found that while Judge Bell correctly
determined a homeowner’s payments can cure the default of the super-priority portion of an Association’s lien, an
analysis of the intent of the homeowner and the Association as to whether the payments made by the homeowner in
this case did in fact cure the super-priority default. Further, the Court directed an analysis of the factors outlined in
9352 Cranesbill v. Wells Fargo, 136 NAO 8§ (2020).
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8. On November 6, 2017, SFR filed its Case Appeal Statement and Notice of
Appeal, appealing the determination on the application of Perez’s partial payments.

9. Marchai did not appeal the earlier orders or the determination on notice from the
October 3, 2017.

10. On March 18, 2020, the Nevada Supreme Court entered its Order Vacating
Judgment and Remanding.

11.  The Nevada Supreme Court found and affirmed that the 2008 Notice of
Delinquent Assessment was the operative notice to review superpriority.

12. The Nevada Supreme Court found that a borrower’s payments could satisfy the
superpriority portion of an HOA lien. However, the Court remanded on finding that under 9352
Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 2020), the facts
surrounding the payments needed to be analyzed to determine if the payments actually satisfied
the superpriority portion of the lien.

FINDINGS OF FACT

13. On October 4, 2002, Wyeth Ranch recorded its Declaration of Covenants,
Conditions, and Restrictions (“CC&Rs”) in the Official Records of the Clark County Recorder as
Instrument No. 2002100401353. Wyeth Ranch recorded various amendments.

14.  OnJuly 21, 2004, a Grant, Bargain, Sale Deed transferring the real property
commonly known as 7119 Wolf Rivers Avenue, Las Vegas, Nevada 89131, Parcel No. 125-15-
811-013 (“Property”) to Perez was recorded in the Official Records of the Clark County
Recorder as Instrument No. 20040721-0003728 (Exhibit 16).

15. The Property is in the Wyeth Ranch community.

16. On October 19, 2005, Perez refinanced her two prior loans by entering into an

Interest First Adjustable Rate Note (“Note”) with CMG Mortgage, Inc. for $442,000.00.
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17.  On November 9, 2005, CMG Mortgage secured the Note by recording a Deed of
Trust against the Property as Instrument No. 20051109-0001385 (“DOT”).

18. Eventually, the DOT was assigned to Marchai on March 12, 2013, and the
assignment was recorded with the Clark County Recorder as Instrument No. 201308120002562.

19. For all relevant time periods to this action, Wyeth Ranch collected association
dues on the first day of each quarter.

20.  In 2008, Wyeth Ranch collected $420.00 per quarter in association dues.

21.  Complete Association Management Company (“CAMCO”) acted as the
community management company for Wyeth Ranch.

22. Wyeth Ranch retained Alessi & Koenig, LLC (“A&K?”) as its collection agent,
who collected delinquent assessments from Perez.

23.  Wyeth Ranch had no written documents outlining procedures for applying
payments or partial payments to past due assessments.

24.  When Perez submitted payments, there is no evidence she directed how she
wanted the payments applied.

25. Wyeth Ranch maintained two accounts for the Property, an assessment account
and a violation account.

26.  Wyeth Ranch did not maintain separate superpriority and subpriority accounts for
the Property.

27.  OnJanuary 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

28. On January 30, 2008, Perez became delinquent in the payment of her quarterly
assessments.

29. On April 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

30.  Exhibit 138 evidences a “running account” statement for the assessments at the

Property. On April 16, 2008, Wyeth Ranch applied a $507.60 payment to Perez’s account.
4
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Wyeth Ranch applied $420.00 of the $507.60 payment to the past due January 2008’s association
dues and the remainder ($87.60) to the current April 2008 association dues.

31. Based upon Exhibit 45,> Wyeth Ranch did not apply payments first to late fees or
interest. Instead, it applied payments first to the oldest outstanding association dues and then any
remainder to the next oldest outstanding association dues.’

32. On July 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

33.  On October 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly
assessment.

34, On October 2, 2008, Wyeth Ranch instituted an action to enforce its lien by
sending Perez a Notice of Delinquent Assessment (Lien) (“NODA”).

35. According to the NODA, executed September 30, 2008, Perez owed Wyeth
Ranch $1,425.17, including collection costs, attorney’s fees, late fees, service charges, and
interest. The NODA included the superpriority portion (statutorily permitted 6 months at the
time) of the lien ($840), subpriority portion of the lien, late fees, A&K’s attorney’s fees ($370)
and costs ($50).

36. The NODA was recorded on October 8, 2008.

37. In 2009, Wyeth Ranch increased its assessments from $420.00 per quarter to

$457.50 per quarter.

2 Exhibit 45 bears a print date of 9/17/2008, a received stamp of 9/17/2008, and handwritten notations related

to late fees and what appears to be the file number for this matter (11632) from A & K, see Exhibit 109. The Court
infers that based upon Exhibit 45, A & K executed the Notice of Delinquent Assessment (Lien) on 9/30/08, in the
total amount of $1425.17 after adding the handwritten late fee entry for 9/08 in the amount of $11.29. The Notice of
Delinquent Assessment (Lien) recorded on 10/8/08, included the superpriority portion (statutorily permitted 6
months at the time) of the lien ($840), subpriority portion of the lien, late fees, A & K’s attorney’s fees ($370) and
costs ($50) as reflected in Exhibit 47.

3 The testimony of Yvette Saucedo of CAMCO is inconsistent with Exhibit 45 and outlines an audit process
she and her staff follow on behalf of Wyeth Ranch. The Court finds the information contained in Exhibit 45
credible as it was prepared at the time of the NODA, rather than an after the fact readjustment as described by Ms.
Saucedo. According to Ms. Saucedo, no more recent version of the report similar to Exhibit 45 was available. As a
result, the Court’s analysis is to apply the treatment of the April 16, 2008 payment for all later payments made by
Perez.

5
152




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

38. On January 5, 2009, A&K recorded a Notice of Default and Election to Sell
Under Homeowners Association Lien (“NOD”) on behalf of Wyeth Ranch in the Official
Records of the Clark County Recorder as Instrument No. 20090105-0002988. The NOD stated
Perez owed Wyeth Ranch $3,096.46 as of December 17, 2008.

39. On November 5, 2009, Wyeth Ranch executed an Authorization to Conclude
Non-Judicial Foreclosure and Conduct Trustee Sale. Wyeth Ranch authorized A&K to proceed
with the non-judicial foreclosure of its assessment lien.

40.  According to Wyeth Ranch, Perez owed $3,330.32 in assessments.

41.  In 2010, Wyeth Ranch increased its assessments from $457.50 to $478.50 per
quarter.

42. Under Wyeth Ranch’s authorization, on January 14, 2010, A&K recorded a
Notice of Trustee’s Sale, which set a foreclosure sale for February 17, 2010.

43.  The Notice of Trustee’s Sale stated Wyeth Ranch’s intention to foreclose the lien
recorded on October 8, 2008.

44. According to the notice, Perez owed Wyeth Ranch $6,964.25 for unpaid
assessments.

45. On February 3, 2010, A&K sent a demand to Perez and her husband, Robert
Rose, in which A&K claimed that Perez owed Wyeth Ranch $6,977.61.

46.  On February 12, 2010, Perez paid A&K $900.00. A&K deducted $309.60 in
collection costs from the $900 payment and disbursed the remainder ($590.40) to Wyeth Ranch.

47.  On March 2, 2010, Wyeth Ranch applied the $590.40 disbursement to Perez’s
account.

48. On March 22, 2010, Perez was provided a payment plan. The payment plan
commenced on April 1, 2010, and required monthly payments of $669.87. Perez never made a

payment under the payment plan.

153




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

49.  On May 11, 2010, Perez paid A&K $300.00. A&K deducted $95.40 in collection
costs from the $300 payment and disbursed the remainder ($204.60) to Wyeth Ranch.

50. On June 8, 2010, Wyeth Ranch applied the $204.60 disbursement to Perez’s
account.

51. On July 2, 2010, A&K sent Perez a letter notifying her that it terminated the
payment plan.

52. On July 13, 2010, A&K sent Perez a Pre-Notice of Trustee Sale Notification
based upon the NODA recorded on October 8, 2008, and the NOD recorded on January 5, 2009.

53.  The Pre-Notice of Trustee’s Sale demanded payment from Perez for $19,071.21.

54.  On August 2, 2010, Perez paid A&K $250.00. A&K deducted $77.24 in
collection costs from the $250 payment and disbursed the remainder ($172.76) to Wyeth Ranch.

55. On August 20, 2010, Wyeth Ranch applied the $172.76 disbursement to Perez’s
account; $172.76 for the October 2008 association dues, which left a balance for October 2008
of $204.64.

56. On September 29, 2010, Perez paid A&K $220.00. A&K deducted $67.98 in
collection costs from the $220 payment and disbursed the remainder ($152.02) to Wyeth Ranch.

57.  On October 15, 2010, Wyeth Ranch applied the $152.02 disbursement to Perez’s
account.

58. On November 30, 2010, Perez paid A&K $175.00. A&K deducted $48.82 in
collection costs from the $175 payment and disbursed the remainder ($126.18) to Wyeth Ranch.

59.  On December 16, 2010, Wyeth Ranch applied the $126.18 disbursement to

Perez’s account.
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60. On March 9, 2011, A&K recorded a Rescission of Notice of Trustee’s Sale, which
rescinded the notice A&K recorded on January 14, 2010.*

61. On March 10, 2011, Perez paid A&K $160.00. A&K deducted $40.48 in
collection costs from the $160 payment and disbursed the remainder ($119.52) to Wyeth Ranch.

62.  On March 22, 2011, Wyeth Ranch applied the $119.52 disbursement to Perez’s
account.

63. On March 29, 2011, A&K recorded another Notice of Trustee’s Sale based upon
the January 5, 2009 NOD.

64. On June 2, 2011, Wyeth Ranch executed another authorization to allow A&K to
complete the non-judicial foreclosure and conduct the trustee sale.

65. The authorization stated that Perez owed Wyeth Ranch $4,730.03 in delinquent
assessments.

66.  On May 23, 2011, Perez paid A&K $160.00. A&K deducted $35.68 in collection
costs from the $160 payment and disbursed the remainder ($124.32) to Wyeth Ranch.

67.  OnJune 16,2011, Wyeth Ranch applied the $124.32 disbursement to Perez’s
account.

68. On August 4, 2011, Perez paid A&K $165.00.

69.  A&K deducted $37.29 in collection costs from the $165 payment and disbursed
the remainder ($127.71) to Wyeth Ranch.

70. On August 18, 2011, Wyeth Ranch applied the $127.71 disbursement to Perez’s

account.

¢ Although the notice claims to rescind the Notice of Trustee’s Sale recorded on January 11, 2010, A&K did

not record a Notice of Trustee’s Sale on January 11, 2010. It appears that A&K meant it rescinded the notice
recorded on January 14, 2010, as it does refer to Instrument Number 2589, which is the January 14, 2010 Notice of
Trustee’s Sale.
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71. On September 30, 2011, A&K notified Perez that it terminated the payment plan
of April 30, 2011.

72. On October 1, 2011, Perez defaulted under her loan from CMG Mortgage.

73. In 2011, Wyeth Ranch assessed $448.50 each quarter for assessments.

74. On November 29, 2011, A&K sent Perez a lien letter to which A&K attached
another Notice of Delinquent Assessment (Lien).

75.  According to the notice, Perez owed Wyeth Ranch $9,296.56.

76. On December 20, 2011, A&K recorded the second Notice of Delinquent
Assessment Lien, but did not release or rescind the NODA it recorded in 2008.

77. On January 25, 2012, A&K followed up the second Notice of Delinquent
Assessment (Lien) by mailing Perez a Pre-Notice of Default Letter demanding that Perez pay
Wyeth Ranch $9,865.06 in past-due assessments.

78. On February 28, 2012, A&K recorded another Notice of Default and Election to
Sell Under Homeowners Association Lien, but did not release or rescind the NOD it recorded on
January 5, 2009.

79. According to the notice, as of February 14, 2012, Perez owed Wyeth Ranch
$10,625.06 in unpaid assessments.

80.  The February 28, 2012 notice states that Perez first defaulted on her obligations to
Wyeth Ranch in January 2008.

81. On March 19, 2012, Perez paid A&K $300.00. A&K deducted $87.30 in
collection costs from the $300 payment and disbursed the remainder ($212.70) to Wyeth Ranch.

82. On April 3, 2012, Wyeth Ranch applied the $212.70 disbursement to Perez’s
account.

83.  On May 7, 2012, Perez paid A&K $295.00. A&K deducted $85.84 in collection

costs from the $295 payment and disbursed the remainder ($209.16) to Wyeth Ranch.
9
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84.  On May 23, 2012, Wyeth Ranch applied the $209.16 disbursement to Perez’s
account.

85. On May 25, 2012, Mortgage Electronic Registration Systems, Inc., as the
nominee for CMG Mortgage, assigned CMG Mortgage’s deed of trust to CitiMortgage, Inc.
CMG Mortgage endorsed the note payable to the order of CitiMortgage. On June 5, 2012,
CitiMortgage recorded a Corporate Assignment of Deed of Trust.

86. On July 18, 2012, A&K sent Perez a Pre-Notice of Trustee Sale Notification, in
which A&K demanded that Perez pay Wyeth Ranch $11,371.07.

87.  Ostensibly, A&K sent the Pre-Notice of Trustee’s Sale Notification according to
the Notice of Delinquent Assessment Lien recorded on December 20, 2011, and the Notice of
Default and Election to Sell recorded nearly three years earlier on January 5, 2009.

88.  OnlJuly 26, 2012, Perez paid A&K $165.00. A&K deducted $43.72 in collection
costs from the $165 payment and disbursed the remainder ($121.28) to Wyeth Ranch.

89.  OnlJuly 26, 2012, CitiMortgage assigned the deed of trust to U.S. Bank, N.A., as
trustee for Stanwich Mortgage Loan Trust, Series 2012-6. CitiMortgage also signed an allonge,
endorsing the note payable to U.S. Bank. On July 26, 2012, U.S. Bank recorded the Assignment
of Mortgage with the Clark County Recorder.

90.  On August 27, 2012, Wyeth Ranch applied the $121.28 disbursement to Perez’s
account.

91.  On October 3, 2012, Carrington Mortgage Services, LLC, the servicer for the loan
assigned to U.S. Bank, sent Perez a Notice of Intent to Foreclose.

92. According to the notice, Perez defaulted on the loan on October 1, 2011, and
owed U.S. Bank $36,281.60.

93.  On October 10, 2012, A&K prepared another Notice of Trustee’s Sale.

10
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94.  According to the notice, A&K stated its intention to sell the Property at a
foreclosure sale on November 28, 2012. The notice claims that A&K will conduct the sale
according to the lien recorded on December 20, 2012. According to the notice, Perez owed
$11,656.07.

95. On October 31, 2012, A&K recorded the Notice of Trustee’s Sale, but did not
rescind the Notice of Trustee’s Sale it recorded on March 29, 2011.

96.  On November 13, 2012, Perez made a $300.00 payment to A&K. A&K deducted
$78.90 in collection costs from the $300 payment and disbursed the remainder ($221.10) to
Wyeth Ranch.

97. On December 14, 2012, Wyeth Ranch applied the $221.10 disbursement to
Perez’s account.

98. On March 12, 2013, U.S. Bank assigned its interest in the deed of trust to
Marchai, which it recorded with the Clark County Recorder on August 12, 2013. U.S. Bank
executed an allonge endorsing the note to Marchai.

99. On July 11, 2013, A&K executed another Notice of Trustee’s Sale.

100. The notice claimed that Perez owed $14,090.80 in unpaid assessments.

101.  According to the notice, A&K intended to sell the Property at a foreclosure sale
on August 28, 2013.

102.  OnJuly 31, 2013, A&K recorded the notice with the Clark County Recorder, but
again failed to rescind the Notice of Trustee’s Sale recorded on October 31, 2012.

103.  On August 27, 2013, less than 24 hours before the foreclosure sale, Peak Loan
Servicing, Marchai’s servicer, learned about the sale. Peak immediately contacted A&K and
asked it to postpone the sale so it could pay the lien.

104.  On the morning of the day of the sale (August 28, 2013), Naomi Eden at A&K

emailed Brittney O’Connor, the accounting clerk at CAMCO, in which she notes that “[t]he
11
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mortgage company is asking for an extension so they can get it paid off.” Eden asked O’Connor
if A&K could postpone the sale.

105.  O’Connor responded to the email asking Eden how many oral postponements
Wyeth Ranch had remaining.

106. Eden advised O’Connor that Wyeth Ranch still had three postponements left.

107.  O’Connor then emailed Michele Weaver, a CAMCO manager. O’Connor told
Weaver that Wyeth Ranch had a foreclosure sale set for that morning, that it could postpone the
sale three times, and that “[t]he mortgage company would like an extension so they can pay off
the account.”

108. In her email to Weaver, O’Connor said she “will use all postponements then go to
sale on the 3rd sale date set,” “[u]nless otherwise directed by the board.” Unless the association
directed otherwise, postponing foreclosure sales until the third sale date was CAMCQO’s standard
practice.

109.  According to the last email in the chain, Weaver “received confirmation” that
Wyeth Ranch did “NOT want to postpone.”

110. Wyeth Ranch refused to postpone the sale so Marchai could pay off the account
and proceeded with the foreclosure.

111.  On August 28, 2013, A&K conducted a foreclosure sale.

112.  The Wyeth Ranch foreclosure sale occurred on August 28, 2013. At the
foreclosure sale, SFR Investments Pool 1, LLC, submitted the winning bid of $21,000.00.

113.  On September 9, 2013, a Trustee’s Deed Upon Sale (“Trustee’s Deed”’) was
recorded in the Official Records of the Clark County Recorder, conveying the Property to SFR.

114. At the time of the foreclosure, Wyeth Ranch’s assessment ledger reflected a
$10,679.12 balance. There is no differentiation between superpriority and subpriority portions of

the lien.
12
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115. Based upon the disbursements remitted to Wyeth Ranch by A&K after the

NODA, the Court finds that the following amounts were applied to the running account:

Date Disbursement Superpriority Balance
9/30/08 840.00

3/2/10 590.40 249.60

6/8/10 204.60 45.00

8/20/10 172.76 (-127.76)

116. The disbursements from A&K extinguished the superpriority portion of the lien in
August 2010, well before the foreclosure sale.

117.  Even if the Court did not find that Wyeth Ranch applied the disbursements to the
oldest outstanding delinquent assessment, the principles of justice and equity in this case weigh
in favor of the application of those disbursements to the oldest delinquent assessment and the
extinguishment of the superpriority portion of the lien.

118.  SFR as a purchaser of over 600 properties at HOA foreclosure sales was aware of
the issues related to superpriority HOA liens and the risks associated with purchasing a property
at this type of auction.

119.  Wyeth Ranch received payment in full ($10,679.12) of its assessment lien.

120.  The Declaration of Value asserts that the Property has a “Transfer Tax Value” of
$307,403.00.

121.  The Property’s fair market value on August 28, 2013, was $360,000.00.

122. If any of the preceding findings of fact are more appropriately deemed
conclusions of law, then they shall be considered conclusions of law.

13
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CONCLUSIONS OF LAW

123.  The analysis made in this bench trial is limited to the matters on remand to the
Court which includes:

a. Whether Perez’s payments actually cured the superpriority default, based upon the
actions and intent of the homeowner and the HOA and, if those cannot be determined, upon the
District Court’s assessment of justice and equity.

b. SFR’s purported status as a bona fide purchaser.

124.  Additionally, the Court evaluates the dispute between Wyeth Ranch and Marchai
related to the conduct of the foreclosure sale and issues related to application and remittance of
the proceeds of the sale.

125.  NRS 40.010 provides that “an action may be brought by any person against
another who claims an estate or interest in real property adverse to the person bringing the
action, for the purpose of determining such adverse claim.” NRS § 40.010.

126. “In a quiet title action, the burden of proof rests with the plaintiff to prove good
title in himself.” See Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318
(1996).

127.  NRS 116.3116 grants an association “a lien on a unit for any construction penalty
that is imposed against the unit’s owner pursuant to NRS 116.31035, any assessment levied
against that unit or any fines imposed against the unit’s owner from the time the construction
penalty, assessment or fine becomes due.” NRS § 116.3116(1) (2011).”

128.  An association’s lien “is prior to all other liens and encumbrances on a unit

except:”

> The Legislature has amended NRS 116 several times in the time between when Wyeth Ranch initiated the

foreclosure process and ultimately completed the foreclosure.
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(a) Liens and encumbrances recorded before the recordation of the declaration

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent . . .; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit . . . .

NRS § 116.3116(2) (2011).

129. NRS 116.3116(2) also provided:

The lien is also prior to all security interests described in paragraph (b) to the
extent of the assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would have become
due in the absence of acceleration during the 6 months immediately preceding
institution of an action to enforce the lien . . . .

NRS § 116.3116 (2003) (emphasis added).°

130.  Although the association’s lien includes all “assessments,” the lien has two parts:
a superpriority piece, “consisting of the last nine months of HOA dues,” and a subpriority piece
consisting of all other “assessments.” SFR Invs. Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. 742,
745,334 P.3d 408, 411 (2014).

131.  The “superpriority” piece of the association’s lien has priority over the first deed
of trust, but the “subpriority” part is subordinate. SFR, 130 Nev. at 745, 334 P.3d at 411.

132.  In 2008, NRS 116 limited the superpriority portion of an association’s lien to the
“6 months immediately preceding institution of an action to enforce the lien.” NRS §
116.3116(2).

133.  An association institutes an action to enforce the lien through the service of a
notice of delinquent assessment. See Saticoy Bay LLC Series 2021 Gray Eagle Way v. JP

Morgan Chase Bank, N.A., 133 Nev. 21, 26, 388 P.3d 226, 231 (2017).

6 When Wyeth Ranch sent Perez the NODA in October 2008, the statute granted association’s superpriority

of only six, not nine, months of dues. See NRS § 116.3116(2) (2003). The Legislature amended the section to grant a
superpriority lien of nine months in October 2009. See NRS § 116.3116(2) (2009).
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134.  The lien’s superpriority portion does not include collection fees, late fees, interest,
or foreclosure costs. Horizons at Seven Hills Homeowners Ass’'n v. Ikon Holdings, LLC, 132
Nev. 362, 371, 373 P.3d 66, 70 (2016).

135.  Wyeth Ranch instituted an action to enforce its lien on October 8, 2008, when it
served and recorded the NODA.

136.  Only those association dues that came due between April 1, 2008, and September
30, 2008 - the six months before Wyeth Ranch instituted an action to enforce its lien - had
superpriority status.” See NRS § 116.3116(2); Saticoy Bay LLC Series 2021 Gray Eagle Way,
133 Nev. at 26, 388 P.3d at 231; Horizons at Seven Hills Homeowners Ass’'n, 132 Nev. at 371,
373 P.3d at 70.

137.  Wyeth Ranch assessed two quarterly charges of $420.00 in dues during the six
months preceding its institution of an action to enforce its lien: April 1, 2008 and July 1, 2008.

138.  Wyeth Ranch had a superpriority lien for $840.00.

139.  After Wyeth Ranch instituted an action to enforce its lien, Perez made payments
totaling $3,390.00.

140. Perez did not direct the application of those payments to any particular expenses.

141. A&K applied the first fruits of those payments, totaling $1,008.25, to collection
costs.

142.  A&K then disbursed to Wyeth Ranch the remainder, totaling $2,381.75. The
Court finds that Wyeth Ranch applied those disbursements to the oldest delinquent association

dues.

! Before Judge Bell and the Nevada Supreme Court, SFR argued that the November 29, 2011 notice of de-
linquent assessment was the operative notice for the institution of an action to enforce the lien. But Judge Bell pre-
viously rejected that argument and the Nevada Supreme Court affirmed that the September 2008 notice of delin-
quent assessment was the operative notice for the institution of an action to enforce the lien. See SFR Invs. Pool 1,
LLC v. Marchai, B.T., No. 74416, Order Vacating J. & Remanding at 1-2 (Mar. 18, 2020).
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143. The payments by Perez more than satisfied the superpriority portion of Wyeth
Ranch’s lien prior to foreclosure.

144. If the Court were to conduct an analysis of the basic principles of justice and
equity so that a fair result can be achieved,” 9352 Cranesbill Tr., 136 Nev. at 80, 459 P.3d at
231, that analysis would militate in favor of the satisfaction of the superpriority portion of the
lien through the payments made by Perez.

145.  Although Wyeth Ranch had one lien, it maintained two accounts: a violation
account and an assessment account.

146. A&K also maintained an account for collection costs.

147.  When Perez made a payment to A&K after Wyeth Ranch instituted an action to
enforce the lien, it first applied a portion of those payments (totaling $1,008.25) to its collection
account before remitting the balance to Wyeth Ranch. None of the $2,381.75 A&K disbursed to
Wyeth Ranch went to collection costs.

148.  When Wyeth Ranch received the $2,381.75 disbursements from A&K, it applied
all payments to its assessment account. Wyeth Ranch applied none of those payments to the
violation account.

149.  Wyeth Ranch applied the $2,381.75 to one running account: the assessment
account. Because payments to one running account are applied to the oldest amounts due,
Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.

150. This conclusion is also in the interests of justice and equity. Under this analysis,
Perez, who did not abandon the Property but for five years made payments to Wyeth Ranch
totaling $3,390.00, receives the benefit of having any deficiency reduced by the fair market value
of the Property at the time Marchai forecloses. SFR, who paid a mere $21,000.00 for its interest
in the Property, takes the Property subject to the DOT and has rented the property for the last

seven years and may be entitled to excess proceeds of sale.
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151. As SFR is in the business of purchasing properties at HOA foreclosures it is not a
bona fide purchaser but is well aware of the risks associated with superpriority issues.

152.  When Wyeth Ranch foreclosed, it foreclosed upon a subpriority lien, and
Marchai’s DOT survived Wyeth Ranch’s foreclosure.

153. The Court rules for Marchai on its claim for quiet title and against SFR on its
claim for declaratory relief/quiet title.

154.  As SFR’s declaratory relief/quiet title claim fails, the Court must also dismiss
SFR’s request for injunctive relief seeking to enjoin Marchai from foreclosing on its deed of
trust.

155. A wrongful foreclosure occurs when “no breach of condition or failure of
performance existed . . . which would have authorized the foreclosure.” Collins v. Union Fed.
Sav. & Loan Ass’n, 99 Nev. 284, 304, 662 P.2d 610, 623 (1983).

156. “[T]he material issue of fact in a wrongful foreclosure claim is whether the trustor
was in default when the power of sale was exercised.” /d.

157. Itis indisputable that Perez defaulted on subpriority amounts of Wyeth Ranch’s
lien.

158. As Wyeth Ranch foreclosed upon a subpriority lien, Marchai has no claim for
wrongful foreclosure.

159. The only "duties" owed to Marchai are outlined in Sections 116.3116 through
116.31168. Wyeth Ranch satisfied these duties by complying with all notice and recording
requirements.

160. NRS 116.1113 does not impose extra-statutory duties on an HOA; it only governs
existing contracts and duties.

161. Here, the notice requirements of Sections 116.3116 through 116.31168 have

already been reviewed on appeal, and the HOA has complied with the notice requirements.
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Similarly, it has already been determined on appeal that the HOA was not required to postpone
the sale to provide Marchai additional time pay.

162. Plaintiff never mentions in its Complaint a misapplication of proceeds, excess
proceeds, or NRS 116.31164(3)(c)’s payment breakdown.

163.  An interpleader action was filed by A&K (A-13-690586-C) regarding excess
proceeds. It would be unduly prejudicial to direct a misapplication of proceeds claim against the
HOA after A&K has filed bankruptcy and preventing the HOA from seeking any redress it may
have against A&K, if A&K misapplied the proceeds from the sale.

164. Plaintiff did not file an unjust enrichment claim or establish at trial that Wyeth
Ranch was unjustly enriched.

165. NRS § 116.1113 imposes an obligation of good faith in the performance or
enforcement of every contract or duty governed by NRS Chapter 116.

166. Wyeth Ranch has not violated NRS 116.1113.\

167. Marchai’s claim for bad faith against Wyeth Ranch is dismissed.

168. Perez defaulted on subpriority amounts of Wyeth Ranch’s lien.

169. Because Wyeth Ranch foreclosed upon a subpriority lien, Marchai has no claim
against Wyeth Ranch for breach of its obligations under NRS § 116.1113.

170. Marchai’s claim under NRS § 116.1113 is dismissed.

171. To establish a claim for intentional interference with a contract, a plaintiff must
prove it entered into a valid and existing contract, the defendant knew of the contract, the
defendant engaged in intentional acts intended or designed to disrupt the contractual relationship,
the contract was disrupted, and the plaintiff suffered damages. J.J. Indus., LLC v. Bennett, 119
Nev. 269, 274, 71 P.3d 1264, 1267 (2003).

172. The Note and DOT evidenced a valid and existing contract between Marchai and

Perez.
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173.  Wyeth Ranch and SFR knew of Marchai’s contract with Perez, because the
recorded DOT and assignments are matters of public record.

174.  The foreclosure was not intended to disrupt, nor did it disrupt, the contract that
contemplates the foreclosure.

175. As Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien,
Marchai’s contract with Perez was not disrupted, and Marchai suffered no damages.

176. Marchai’s claim for intentional interference with contractual relations is
dismissed.

177. It is not disputed that a portion of the assessment lien remained after Perez’s
payments were applied, and Perez was in default at the time of the sale.

178. Itis irrelevant to the wrongful foreclosure claim whether the remaining portion
was superpriority or subpriority, because the HOA never made an affirmative representation at
the time of the sale that it was foreclosing on a superpriority portion of lien.

179.  Wyeth Ranch was not required to make an announcement regarding superpriority
at the time of the foreclosure sale.

180. NRS 40.430 et seq. provides the statutory framework for judicial actions for
foreclosure of real mortgages in Nevada and “must be construed to permit a secured creditor to
realize upon the collateral for a debt or other obligation agreed upon by the debtor and creditor
when the debt or other obligation was incurred.” NRS § 40.230 (2).

181. In an action for judicial foreclosure, “the judgment must be rendered for the
amount found due the plaintiff, and the court, by its decree or judgment, may direct a sale of the
encumbered property, or such part thereof as is necessary, and apply the proceeds of the sale as

provided in NRS 40.462.” NRS § 40.430(1).
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182. “[A] creditor of a note secured by real property must first pursue judicial
foreclosure before recovering from the debtor directly.” McDonald v. D.P. Alexander & Las
Vegas Boulevard, LLC, 121 Nev. 812, 816, 123 P.3d 748, 750 (2005).

183.  To enforce a deed of trust through foreclosure, the same party must hold the deed
of trust and underlying promissory note. Edelstein v. Bank of New York Mellon, 128 Nev. 505,
512, 286 P.3d 249, 254 (2012) (citing Cervantes v. Countrywide Home Loans, Inc., 656 F.3d
1034, 1039 (9th Cir. 2011)).

184.  Separation of the note and deed of trust does not preclude enforcement when the
documents are ultimately unified in the same holder. Edelstein, 128 Nev. at 520, 286 P.3d at 259
(citing In re Tucker, 441 B.R. 638, 644 (Bankr. W.D. Mo. 2010)).

185. “To prove that a previous beneficiary properly assigned its beneficial interest in
the deed of trust, the new beneficiary can demonstrate the assignment by means of a signed
writing.” Edelstein, 128 Nev. at 522, 286 P.3d at 260 (citing Leyva v. Nat’l Default Servicing
Corp., 127 Nev. 470, 255 P.3d 1275, 1279 (2011)).

186.  This requirement parallels the requirements for assignment of an interest in lands
generally, which “must be in writing, subscribed by the party creating, granting, assigning, or
declaring the same, or by the party’s lawful agent thereunto authorized in writing.” NRS
§111.205(1).

187. An assignment of a beneficial interest in a deed of trust must further be recorded
in the recorder’s office of the county where the property is located. NRS § 106.210 (2015).

188.  Through MERS, CMG Mortgage assigned the Deed of Trust to CitiMortgage,
who assigned it to U.S. Bank, who ultimately assigned it to Marchai.

189. The assignments satisfy the above requirements: they are in writing, subscribed to
by the agent of the prior beneficiary, and recorded in Clark County where the Property is located.

190. Marchai, as the beneficiary of the DOT, may enforce it.
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191. For a subsequent lender to establish it may enforce a note, it must “present
evidence showing endorsement of the note either in its favor or in favor of [its servicer].”
Edelstein, 128 Nev. at 522, 286 P.3d at 261 (citing In re Veal, 250 B.R. 897, 921 (9th Cir. BAP
2011)); see also Leyva, 255 P.3d at 1279.

192.  When a promissory note is endorsed to another party, the UCC permits a note to
“be made payable to bearer or payable to order,” depending on the endorsement. Leyva, 255 P.3d
at 1280 (citing NRS § 104.3109).

193. The Note is payable to the order of Marchai. CMG Mortgage endorsed the Note
payable to the order of CitiMortgage. CitiMortgage then executed an allonge making the Note
payable to U.S. Bank, who then executed another allonge making the Note payable to Marchai.

194. Marchai may enforce the Note.

195. Perez must pay the principal and interest on the debt evidenced by the Note, and
failure to make such payments constitutes default and breach of the Note and DOT.

196. Upon default, the DOT’s beneficiary must notify Perez of the breach and provide
30 days to cure.

197. If Perez fails to cure, the beneficiary may accelerate the Note’s full payment and
invoke the power of sale and any other remedies permitted by law.

198. Perez failed to make the October 1, 2011 payment on the Note and all payments
due after that, resulting in default under the Note and DOT.

199.  On October 3, 2012, the loan servicer gave notice of the breach to Perez.

200. Perez failed to cure the breach within 30 days, and Marchai elected to accelerate
the amounts owed.

201. Marchai is entitled to a judgment of this Court ordering the Property sold at

foreclosure to satisfy the amounts due under the Note.
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202. Based upon the Court’s conclusion related to the satisfaction of the superpriority
portion of the lien, prior to the sale SFR took subject to the Note and DOT. SFR as a successor
in interest to Perez, is entitled to all notices related to any sale of the Property by Marchai.

203. If any of the above conclusions of law are more appropriately characterized as
findings of fact, then they shall be deemed findings of fact.

Based upon the foregoing Findings of Fact and Conclusions of Law, and other
good cause appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that as to
Plaintiff’s Claim for Declaratory Relief/Quiet Title, the Court finds in favor of Marchai that the
Deed of Trust was not extinguished by the HOA foreclosure as the superpriority portion of the
HOA lien was extinguished by Perez’s payments;

IT IS FURTHER ORDERED that SFR’s interest in the Property is subordinate
and subject to the interest of Marchai.

IT IS FURTHER ORDERED that Marchai’s claim for judicial foreclosure of

the Property is granted.

Dated this 5" day of March, 2021

Elizabeth G@@;W Judge

CERTIFICATE OF SERVICE
I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and Conclusions of

Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the Eighth Judi-

cial District Court Electronic Filing Program.

/sl Dowv Kubinac
Dan Kutinac, JEA
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E-mail: karen@kgelegal.com
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Telephone: (702) 485-3300

Facsimile: (702) 485-3301

Attorneys for SFR Investment Pool 1, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T.. Case No. A-13-689461-C

y Plaintiff, Dept. No, VII

CRISTELA PEREZ; SFR INVESTMENTS
POOL 1, LLC: U.S. BANK NATIONAL (N)gg%z OF ENTRY OF DECISION AND

ASSOCIATION, N.D.; DOES [ through X;
and ROE CORPORATIONS 1 through 10,
inclusive,

Defendants,

And all related actions.

PLEASE TAKE NOTICE that on March 22, 2016 this Court entered a Decision and
Order. A copy of said Order is attached hereto,

DATED this 23" day of March, 2016.
KIM GILBERT EBRON

/s/ Diana Cline Ebron

DiaNa CLINE EBRON, ESQ.

Nevada Bar No, 10580

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Attorney for SFR Investments Pool 1, LI.C
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DAO CLERK OF THE COURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,
vs.

CRISTELA PEREZ; SFR INVESTMENTS PooOL 1, LLC;
U.S. BANK NATIONAL ASSOCIATION, N.D.; Does I | Case No. A-13-689461-C

through X; and ROE CORPORATIONS 1through 10, ,
inclus%ve, Dep’t No. VII

Defendants.

And all related actions.

DECISION AND QRDER

This case arises from a homeowners’ association’s (HOA) non<judicial foreclosure
sale of residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada.
Now before the Court are Defendant SFR Investments Pool 1 (“SFR") and Plaintiff
Marchai’s Motions for Summary Judgment and SFR’s Motion to Strike. These matters
came before the Court on February 16, 2015. The Court denies SFR and Marchai’s Motions
for Summary Judgment and SFR’s Motion to Strike.

| Factual Background

The residential property in this case, the Wolf Rivers property, is subject to the terms
of the Wyeth Ranch Community Association’s (“the HOA") Declaration of Covenants,
Conditions and Restrictions (CC&Rs). In 2004, Cristela Perez entered into two loan
agreements with Countrywide Home Loans in order to purchase the property. The loans
were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two
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loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005.
A. First Notice of Delinquent Assessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on QOctober 8,
2008. At that time, the HOA collected $140.00 per month in association dues. At the
beginning of 2009, the HOA increased its monthly dues to $152.50. The HOA recorded a
Notice of Default and Election te Sell on January 7, 2009. The HOA recorded a Notice of
Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its monthly dues to
$159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to
Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March g, 2011
Perez paid the HOA $160.00 on March 10, 2011.

On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The HOA recorded a Notice of Default and Election to Sell on February
28, 2012. Perez paid the HOA $760.00 between March 19 and July 26, 2012. CMG
Mortgage assigned its deed of trust to CitiMortgage in May of 2012. CitiMortgage assigned
the deed to U.S. Bank in July of 2012. The HOA recorded a Notice of Trustee’s Sale on

October 31, 2012. Perez paid the HOA $300.00 on November 13, 2012.
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In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA’s foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 29, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12,
2013. Marchai’s loan servicer received notice of the trustee’s sale on August 27, 2013, the
day before the sale was scheduled to take place. The servicer contacted the HOA's trustee
conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined.

Alessi & Koenig as trustee for the HOA conducted a foreclosure sale of the Wolf
Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR
recorded a trustee’s deed upon sale on September 9, 2013 identifying SFR as the grantee
and the HOA as the foreclosing beneficiary. The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owes
Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts
Perez is now in default on the agreement between Perez and Marchai.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai seeks to judicially foreclose on the Wolf Rivers property based on Perez’s
breach of the agreement secured by the deed of trust. On November 13, 2013, SFR filed an
answer, counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for

declaratory relief/quiet title and injunctive relief. Specifically, SFR alleges Marchai’s
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interest in the Wolf Rivers property was extinguished by the non-judicial foreclosure of the
HOA's super-priority lien established pursuant to NRS Chapter 116. The super-priority lien
brands certain HOA liens as “prior to all other liens and encumbrances,” excluding those
recorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered
defaults against Perez and U.S. Bank in this case.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to each other’s motions on February 3 and 4, 2016. The parties filed replies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai’s motion
exceeded the appropriate page limit. SFR also argues Marchai's opposition contains
evidence not properly disclosed in the discovery process.

III. Discussion
A. Motion to Strike

The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain
leave of Court before filing a brief in support of its motion for summary judgment that
exceeded thirty pages. The parties also agree that Marchai’s person most knowledgeable
failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts that
its failure to request leave of the Court to file an over-length brief was inadvertent. Marchai
argues its failure to provide a person most knowledgeable for deposition was the result of
miscommunication between substituted counsel. The parties have communicated

regarding rescheduling the deposition. SFR argues these irregularities necessitate the

177




LINDA MARIE BELL

DISTRICT JUDGE
DEPARTMENT VII

W 00~ AN D W N -

[ =t
S & @R & B & b B ©

21
22
23
24
25
26
27
28

Court striking the excess pages in Marchai’s motion for summary judgment and certain
declarations submitted in support of Marchai’s opposition to SFR’s motion for summary
judgment.

The Court finds the interests of deciding this motion on its merits outweigh the need
to sanction Marchai for technical violations of Court rules. The Court also finds that SFR
will not be prejudiced by the Court’s decision to deny its motion. The table of contents in
Marchai’s motion for summary judgment uses extremely descriptive headings containing
the factual and legal assertions Marchai makes throughout its motion. Using just these
headings and Marchai’s exhibits, the Court would be able to evaluate Marchai’s arguments.
In addition, though Marchai’s person most knowledgeable failed to attend the scheduled
December 2, 2015 deposition, Marchai has presented an explanation to the Court. The
substitution of counsel created confusion regarding the deposition. This does not excuse
Marchai from presenting its person most knowledgeable at a subsequent deposition, which
the parties are working towards.

Failure to ask for leave, which would have been granted, and to attend one
deposition does not justify the level of sanctions contemplated by SFR’s motion to strike.
The Court and the parties are benefitted by the Court considering all relevant, appropriate
material in rendering a decision. Therefore, the Court denies SFR’s motion to strike.

B. Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file

demonstrate that no genuine issue as to any material fact remains and that the moving

party is entitled to a judgment as a matter of law.” Wood v. Safeway, Inc., 121 P.3d 1026,
1029 (Nev. 2005) (internal quotation marks and alterations omitted). “If the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present
evidence that would entitle it to a judgment as a matter of law in the absence of contrary
evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.

Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007)). “When requesting
summary judgment, the moving party bears the initial burden of production to
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demonstrate the absence of a genuine issue of material fact. If the moving party meets its
burden, then the nonmoving party bears the burden of production to demonstrate that
there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co.,
256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).

Marchai and SFR seek summary judgment on each of their claims. SFR argues the
HOA foreclosure sale extinguished Marchai’s interest in the Wolf Rivers property. Marchai
argues its interest survived the foreclosure sale and is superior to SFR’s interest. To
determine what interests remain on the Wolf Rivers property and the interests’ priority, the
Court must evaluate NRS Chapter 116 and the foreclosure process in this particular case.

1. Retroactive Application of the SFR Decision

Marchai argues the decision in SFR Investments Pool 1 v. U.S. Bank, 334
P.3d 408 (Nev. 2014), reh'g denied (Oct. 16, 2014) should only be applied prospectively.
SFR was decided on September 18, 2014. In the instant case, the foreclosure sale took place
on August 28, 2013.
The Nevada Supreme Court has ruled that:

In determining whether a new rule of law should be limited to
prospective application, courts have considered three factors: (1) “the
decision to be applied nonretroactively must establish a new principle
of law, either by overruling clear past precedent on which litigants may
have relied, or by deciding an issue of first impression whose resolution
was not clearly foreshadowed;” (2) the court must “weigh the merits
and demerits in each case by looking to the prior history of the rule in
question, its purpose and effect, and whether retrospective operation
will further or retard its operation;” and (3) courts consider whether
retroactive application “could produce substantial inequitable results.”

Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994} (quoting

Chevren Qil Co. v. Huson, 404 U.S. 97, 106-07 (1971)).
In the SFR decision, the Nevada Supreme Court noted, “Nevada's state and federal

district courts are divided on whether NRS 116.3116 establishes a true priority lien.” SFR

Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 412 (Nev. 2014), reh'g denied (Oct. 16,
2014). There was no clear past precedent on the issue. The superpriority of HOA liens was
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a matter of first impression for the Nevada Supreme Court, but the resolution was
foreshadowed. The Nevada Supreme Court relied on the language of NRS Chapter 116 and
official comments to the Uniform Common Interest Ownership Act of 1982. Id. The
language establishing the nature of the superpriority lien was amended in 2009, several
years before the foreclosure sale in this case. The SFR decision also relied on a December
2012 Nevada Real Estate Division advisory opinion holding an HOA could enforce its
superpriority lien through a non-judicial foreclosure. 334 P.3d at 416-417.

In addition, the Court finds that applying the SFR decision to the facts of this case
does not interfere with the prior history of the rule in question and will not produce
substantial inequitable results. NRS 116.3116 was adopted in 1991. The original 1991
language states that an HOA lien is prior to a first security interest on the property “to the
extent of the assessments for common expenses based on the periodic budget adopted by
the association pursuant to section g9 of this act which would have become due in the
absence of acceleration during the 6 months immediately preceding institution of an action
to enforce the lien.” At this point, holders of first deeds of trust were on notice of a potential
priority conflict.

The Court finds that applying SFR to the facts in this case does not implicate any
concerns about retroactive application of a new principle of law. Therefore, in evaluating
the constitutionality and application of NRS Chapter 116, the Court will refer to the decision
in SFR.

2,  Constitutionality of NRS Chapter 116

Marchai argues the HOA foreclosure provisions of NRS Chapter 116 are
unconstitutional, which would prevent the HOA sale from extinguishing Marchai’s interest
in the Wolf Rivers property. Specifically, Marchai cites the due process clause, takings
clause, and void for vagueness doctrine.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural

requirements for homeowners’ associations seeking to secure a lien for unpaid assessments

180




DISTRICT JUDGE
DEPARTMENT VII

LINDA MARIE BELL

0 009 & A~ W N e

N — [
o & » 89 &a&éh & & B B O

21
22
23
24
25
26
27
28

and fees. “NRS 116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a
subpriority piece. The superpriority piece, consisting of the last nine months of unpaid
HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of
trust.” SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh'g denied
(Oct. 16, 2014). That super-priority portion of the lien was held by the Nevada Supreme
Court to be a true super-priority lien, which will extinguish a first deed of trust if foreclosed
upon pursuant to Chapter 116’s requirements. Id. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S.

Bank, 334 P.3d at 412.

For an HOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA
and its agent comply with several requirements related to notifying interested parties,
including junior lienholders, of the impending foreclosure sale. To initiate foreclosure
under Chapter 116, a Nevada HOA must first notify the owner of the delinquent
assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the
HOA must then provide the owner a notice of default and election to sell. See NRS
116.31162(1)(b).

After recording the notice of default and election to sell, Chapter 116 requires the
HOA to mail a copy of the notice of default and election to sell to “[eJach person who has
requested notice pursuant to NRS 107.090 or 116.31168.” NRS 116.31163(1). At closer look,
this provision of Chapter 116 requires the HOA to mail the notice of default to “[e]ach
person who has recorded a request for a copy of the notice” and “[e]ach other person with
an interest whose interest or claimed interest is subordinate to the [association’s lien).”
NRS 107.090(2)-(4) (reading NRS 107.090 and 116.31168 together, “deed of trust” has been
replaced with “association’s lien”); see NRS 116.31168(1) {“NRS 107.090 appl[ies] to the
foreclosure of an association's lien as if a deed of trust were being foreclosed”). In addition
to noticing those interested persons, Chapter 116 requires the HOA to mail notice to “[a]ny

holder of a recorded security interest encumbering the unit's owner's interest who has

8
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notified the association, 30 days before the recordation of the notice of default, of the
existence of the security interest.” NRS 116.31163(2); see NRS 111.320 (“record[ing]...

must from the time of filing... impart notice to all persons of the contents thereof”); see

also First Nat. Bank v. Mevers, 161 P. 929, 931 (Nev. 1916} (“One need but revert to the fact

that recordation is for the purpose of giving notice to the world”). In sum, a foreclosing
HOA must mail the notice of default and election to sell to (1) persons who have recorded a
request for notice, (2) persons holding or claiming a subordinate interest, and (3) holders of
security interests recorded at least 30 days before notice of default.

Then, if the lien has not been paid off within 9o days, the HOA may continue with
the foreclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale
to all those who were entitled to receive the prior notice of default and election to sell, as
well as the holder of a recorded security interest if the security interest holder “has notified
the association, before the mailing of the notice of sale of the existence of the security
interest.” See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the “notified-the-
association” provision, this additional notice requirement simply means the HOA must
mail the notice of sale to any holder of a security interest who has recorded its interest prior
to the mailing of the notice of sale.

b. Due Process Clause

Marchai alleges NRS 116.3116 is unconstitutional because Chapter 116s
express notice provisions do not require HOAs to provide mandatory notice to lenders of an
impending non-judicial foreclosure; rather, Chapter 116 requires lenders to request notice
in advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter
116’s notice provisions, on their face, fail to meet the notice requirements of the due process
clause and therefore render Chapter 116's non-judicial foreclosure scheme unconstitutional
on its face.
i. Constitutional Notice Requirement

“[P]rior to an action which will affect an interest in life, liberty,
or property protected by the Due Process Clause of the Fourteenth Amendment, a State
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must provide ‘notice reasonably calculated, under all circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their
objections.”” Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 795 (1983) (holding
statutory notice requirements posting and publishing announcement of pending tax sale
did not meet requirements of the Due Process Clause of the Fourteenth Amendment)
{(quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). “In
Mennonite, the Supreme Court applied this principle and found that mere constructive
notice afforded inadequate due process to a readily ascertainable mortgage holder.” Cont'l
Ins. _Co. v. Moseley, 683 P.2d 20, 21 (Nev. 1984). The Court held that personal service or
mailed notice is required: “Notice by mail or other means as certain to ensure actual notice
is a minimum constitutional precondition to a proceeding which will adversely affect the
liberty or property interests of any party, whether unlettered or well versed in commercial
practice, if its name and address are reasonably ascertainable.” Mennonite, 462 U.S. at
800 (emphasis in original).

Under NRS 116.31162, HOAs are required to give actual notice of their impending
lien foreclosures to record owners of the property at issue. Although Chapter 116 requires
actual notice be given to the property owner, the United States Supreme Court has long
held, “[n]otice to the property owner, who is not in privity with his creditor and who has
failed to take steps necessary to preserve his own property interest, also cannot be expected

to lead to actual notice to the mortgagee.” Mennonite, 462 U.S. at 799. The question here

becomes, does Chapter 116 provide mortgage holders actual notice — “notice mailed to the
mortgagee's last known available address, or by personal service.” See Mennonite, 462 U.S.

at 798.

Marchai argues Nevada law shifts the burden of giving notice to the mortgagee
because associations need only give actual notice to a lienholder “who has notified the
association, 30 days before the recordation of the notice of default, of the existence of [its]
security interest.” NRS 116.31163(2). Statutory provisions that require a party to give

notice in order to get notice are often referred to as “opt-in” or “request-notice” provisions.

10
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In Small Engine Shop, Inc. v. Cascio, the Fifth Circuit Court of Appeals held that

Louisiana’s “request-notice” statute “prospectively shift[ed] the entire burden of ensuring
adequate notice to an interested property owner regardless of the circumstances.” 878 F.2d
883, 884 (5th Cir. 1989). Such a shift in the burden of ensuring adequate notice, the Small
Engine Court held, does not afford a defaulting property owner facing foreclosure adequate
notice under Mennonite and therefore violates the Due Process Clause. Id. at 890; see also
USX Corp. v. Champlin, 992 F.2d 1380, 1385 (5th Cir. 1993) (“[second mortgagee]’s
interest, even though terminable by foreclosure of the superior loan was sufficient to trigger
due process”). For that reason, the court held the “request-notice” statute only serves to
supplement the preexisting notice scheme, to allow creditors who are not otherwise
reasonably ascertainable to become ascertainable. Small Engine, 878 F.2d at 892-3.

Chapter 116, if read in a vacuum, could lead to the erroneous interpretation that a
mortgage holder is only entitled to receive notice of a homeowners’ association’s impending
foreclosure if that mortgage holder requests such notice from the association; however, this
reading would ignore the well-established cannon of statutory interpretation—
constitutional avoidance. “It is elementary when the constitutionality of a statute is
assailed, if the statute be reasonably susceptible of two interpretations, by one of which it
would be unconstitutional and by the other valid, it is our plain duty to adopt that
construction which will save the statute from constitutional infirmity.” U S ex rel Attorney
Gen. v. Delaware & Hudson Co, 213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075,
1076 (Nev. 1902) (“it is a well-established rule of this and other courts that constitutional
questions will never be passed upon, except when absolutely necessary to properly dispose
of the particular case”).

The reading of Chapter 116’s notice requirements in a way to be constitutionally valid
requires that a foreclosing homeowners’ association must provide notice to the following
parties:

(1) Any interested person who has recorded a request for notice with the proper

county recorder must be mailed copies of the notice of default and election to sell and the

11
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notice of sale, See NRS 116.31163(1) (notice of default must be given to “[e]ach person who
has requested notice pursuant to NRS 107.09¢ or 116.31168”), NRS 107.090(2) (a “request
for a copy of the notice of default or of sale” must be “record[ed] in the office of the county
recorder of the county in which any part of the real property is situated”), and NRS
116.31168(1) (‘The request must identify the lien by stating the names of the unit's owner
and the common-interest community.”); see also NRS 116.311635(1)(b)(1) (notice of sale
must be mailed to all persons entitled to receive a copy of the notice of default). This
request-notice provision exists to allow interested parties who are not otherwise
ascertainable an opportunity to receive notice and protect their interest.

(2) Any other person holding or claiming an interest subordinate to the association’s
lien must be mailed copies of the notice of default and election to sell and the notice of sale.
See NRS 116.31163(1) and .311635(1)(b)(1), supra; see also NRS 116.31168(1) {incorporating
requirements of NRS 107.090 to HOA foreclosures) and NRS 107.090(3)(b) (notice must
be mailed to “[eJach other person with an interest whose interest or claimed interest is
subordinate to the [association’s lien].”). This catch-all provision exists to provide notice to
any other interested party whose identity is reasonably ascertainable.

(3) Any holders of a recorded security interest that encumbers the homeowner’s
interest must be mailed copies of (a) the notice of default and election to sell, if the security
interest was recorded at least 30 days before notice of default was recorded, and (b} the
notice of sale, if the security interest was recorded prior to the mailing of the notice of sale.
See NRS 116.31163(2), supra, and NRS 116.311635(1)(b}(2) (HOA must mail notice of sale
to security interest holder that “has notified the association, before the mailing of the notice
of sale of the existence of the security interest.”); see also NRS 111.320, supra, and First Nat.
Bank v. Meyers, 161 P. at 931 (recording of the security interest gives notice to the world of
that interest).

This actual notice provision explicitly requires the foreclosing homeowners’
association to provide notice to mortgage holders that have timely recorded interest in the

subject property.  Therefore, Marchai’s facial challenge of Chapter 116’s notice
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requirements fails because the provisions of Chapter 116 read as a whole and in conjunction
with well-established related law ensures mortgage holders and other interested parties
receive actual notice of a homeowners’ association’s impending non-judicial foreclosure
sale.
b.  State Action Requirement

Although Chapter 116, on its face, provides for notice firmly grounded
within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court
questions whether the mandates of the Due Process Clause are in fact triggered. Marchai
must identify some “state action” that runs afoul of the Fourteenth Amendment. See Lugar
v. Edmondson OQil Co., 457 U.S. 922, 930 (1982) (“the Due Process Clause protects
individuals only from governmental and not from private action, plaintiffs had to
demonstrate that the sale of their goods was accomplished by state action™); see also

S.0.C., Inc. v. Mirage Casino-Hotel, 23 P.3d 243, 247 (Nev. 2001) (“The general rule is that

the Constitution does not apply to private conduct.”). “Embedded in our Fourteenth
Amendment jurisprudence is a dichotomy between state action, which is subject to scrutiny
under the Amendment's Due Process Clause, and private conduct, against which the
Amendment affords no shield, no matter how unfair that conduct may be.” Nat'l Collegiate
Athletic Ass'n v. Tarkanian, 488 U.S. 179, 191 (1988) (holding state university’s imposition

of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the
NCAA’s rules and recommendations did not transform NCAA's private conduct into state
action).

In analyzing the state-action issue where a private party’s decisive conduct has
caused harm to another private party, the question becomes “whether the State was
suffictently involved to treat that decisive conduct as state action.” Tarkanian, 488 U.S. at
192. In general, the State’s involvement may transform private conduct into state action
when the State delegates its authority to the private actor; the State knowingly accepts
benefits derived from unconstitutional behavior; or when the State creates the legal

framework governing the private conduct. Id. (citing for each proposition, respectively,
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West v. Atkins, 487 U.S. 42 (1988); Burton v. Wilmington Parking Authority, 365 U.S. 715,
722 (1961); and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975)

(holding state’s garnishment statute, which permitted writ of garnishment to be issued in
pending actions by court clerk, denied due process of law)).

The conduct at issue in this case, a non-judicial foreclosure authorized by Nevada
law, centers the state-action analysis on the Nevada’s creation of the legal framework
governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the
Nevada Legislature’s enactment of the legal framework governing non-judicial foreclosure
of homeowners’ association liens constitutes sufficient state action to trigger the due
process protections of the Fourteenth Amendment for mortgage holders. This Court finds
it is not.

The “State is responsible for the... act of a private party when the State, by its law,
has compelled the act.” Adickes v. §. H. Kress & Co., 398 U.S. 144, 170 (1970). However,
a State's mere acquiescence in a private action does not convert that action into that of the

State. See Flagg Bros. v. Brooks, 436 U.S. 149, 164 (1978).
In Flagg Bros. v. Brooks, Ms. Brooks had fallen on hard times, faced eviction, and

was forced by circumstance to place her belongings in storage. Ms. Books filed a lawsuit
against the storage company, Flagg Brothers, alleging a violation of her Fourteenth
Amendment rights. Specifically, the issue centered on Flagg Brothers’s threat to sell Ms.
Brooks's belongings pursuant to New York Uniform Commercial Code unless she paid her
storage fee. Id., 436 U.S. at153. Ms. Brooks argued that “Flagg Brothers' proposed action
[wa]s properly attributable to the State because the State ha[d] authorized and encouraged
it in enacting [the statutory framework authorizing the sale of her property to satisfy the
storage lien).” Id., 436 U.S. at 164. The Court held that the state statute, together with
private action conforming to the statute, was insufficient to establish state action,
reasoning;

Here, the State of New York has not compelled the sale of a
bailor's goods, but has merely announced the circumstances
under which its courts will not interfere with a private sale.

14
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Indeed, the crux of respondents' complaint is not that the State
has acted, but that it has refused to act. This statutory refusal to
act is no different in principle from an ordinary statute of
limitations whereby the State declines to provide a remedy for
private deprivations of property after the passage of a given
period of time.

Flagg Bros., 436 U.S. at 166 (emphasis in original).

Here, the State of Nevada, by enacting the provisions of Chapter 116, has merely
announced the requirements a homeowners’ association must fulfill to legally foreclose on a
lien; the State of Nevada has not compelled homeowners’ associations to act. Like the State
of New York in Flagg Bros., here the State of Nevada has announced circumstances in
which it will not interfere with the foreclosure of homeowners’ association liens. Therefore,
because the State of Nevada has merely acquiesced to, and not compelled, the non-judicial
foreclosure of homeowners’ association liens, this Court finds state action does not exist in
this situation sufficient to implicate the protections of the due process clause.

Marchai cannot show that legislative enactment of Chapter 116 is a due process
violation. Therefore, the Court denies Marchai's motion for summary judgment on this
ground.

b. Taking Clause

Marchai argues that NRS Chapter 116 effects a regulatory taking. The
Fifth Amendment to the United States Constitution prohibits “private property be[ing]
taken for public use without just compensation.” U.S. Const. amend. V. Article One of the
Nevada Constitution correspondingly provides that “[p]rivate property shall not be taken
for public use without just compensation having been first made, or secured.” Nev. Const.
art. I, § 8(6). The Nevada Supreme Court clarified regulatory taking jurisprudence as
follows: “a per se regulatory taking occurs when a public agency seeking to acquire property
for a public use... fails to follow the [statutory eminent domain] procedures... and
appropriates or permanently invades private property for public use without first paying
just compensation.” See McCarran Intl Airport v. Sisolak, 137 P.3d 1110, 1127 (Nev. 2006).
“In deciding whether a particular governmental action has effected a taking, this Court
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focuses... hoth on the character of the action and on the nature and extent of the
interference with rights in the parcel as a whole.” Tahoe-Sierra Pres. Council, Inc. v.
Tahoe Reg'l Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec.
Co. v. San Diego, 450 U.S. 621, 636 (1981)}.

The Nevada Legislature’s enactment of the statutory framework encompassing HOA
liens and non-judicial foreclosures does not rise to the level of a government taking for a
public purpose. The enactment of the statutory framework alone is insufficient government
action to establish such a taking. The character of the legislative action is simply to create a
legal framework for private conduct to operate within, and because the foreclosure action is
non-judicial, the nature of the government interference in private property is minimal,
possibly even non-existent. In fact, one of the many complaints about Chapter 116’s
framework, is the prescription that HOA liens may be foreclosed upon without government
intervention or judicial approval. That being so, the foreclosure of an HOA lien is not an
action of the government, but instead is that of a private party — the HOA and its
foreclosure agent.

In SFR v. 1.S. Bank, the Court found the private interest at stake here was “essential
for common-interest communities,” stating, “Otherwise, when a homeowner walks away
from the property and the first deed of trust holder delays foreclosure, the HOA has to
‘either increase the assessment burden on the remaining unit/parcel owners or reduce the
services the association provides (e.g., by deferring maintenance on common amenities).”
SFR v. U.S. Bank, 334 P.3d 408, 414 (Nev. 2014), reh'g denied (Oct. 16, 2014) (quoting
Uniform Law Commission’s Joint Editorial Board for Uniform Real Property Acts, The Six—
Month “Limited Priority Lien” for Association Fees Under the Uniform Common Interest
Ownership Act, at 5-6). The Court noted that the true super-priority lien was created “[t]o

avoid having the community subsidize first security holders who delay foreclosure, whether
strategically or for some other reason.” Id. A homeowners’ association is a private entity
that serves an exclusively private interest; therefore, any taking that accurs as a result of a

foreclosure of an HOA lien is a private action to benefit a private interest.
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Marchai cannot show that legislative enactment of Chapter 116 is a government
taking by regulation or that a private foreclosure of an HOA lien serves to further a public
purpose. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

c. Void for Vagueness Doctrine

Marchai argues NRS Chapter 116 is unconstitutionally vague. Nevada’s
two-factor test for vagueness examines whether the statute, “(1) fails to provide notice
sufficient to enable persons of ordinary intelligence to understand what conduct is
prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even
failing to prevent arbitrary and discriminatory enforcement.” Flamingo Paradise Gaming,
LLC v. Chanos, 217 P.3d 546, 553-54 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.
Court ex rel. County of Clark, 129 P.3d 682, 684-85 (Nev. 2006). “A statute which does not
impinge on First Amendment freedoms... may be stricken as unconstitutionally vague only
if it is found to be so in all its applications. Additionally, the standard of review is less strict
under a challenge for vagueness where the review is directed at economic regulations.”
State v. Rosenthal, 819 P.2d 1296, 1300 (Nev. 1991). “Enough clarity to defeat a vagueness
challenge may be supplied by judicial gloss on an otherwise uncertain statute, by giving a
statute’s words their well settled and ordinarily understood meaning, and by locking to the
common law definitions of the related term or offense.” Busefink v. State, 286 P.3d 599,
605 (Nev, 2012) (quoting Holder v. Humanitarian Law Project, 130 S.Ct. 2705, 2718
(2010)).

For the purposes of this Order, the Court will not dispute Marchai’s assertion that
NRS Chapter 116 is inartfully drafted; however, this is not enough for the Court to refuse to
apply NRS Chapter 116. See Fairbanks v. Pavlikowski, 423 P.2d 401, 404 (Nev. 1967). The
Court finds that NRS Chapter 116 is not unconstitutionally vague. As previously discussed
in the Court’s decision to apply the decision of SFR in this case, Chapter 116’s original 1991
language put holders of first deeds of trust on notice of a potential priority conflict. Though

there were conflicting interpretations of Chapter 116 prior to the SER decision, judicial
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enforcement was not arbitrary or discriminatory. The decision in SER has clarified some
ambiguities in the statutes. Because this statute does not infringe on constitutionally
protected rights, as previously discussed, the standard for the Court to find
unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is
sufficient for this Court to find NRS Chapter 116 is not unconstitutionally vague.

Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore,
the Court denies Marchai’s motion for summary judgment on this ground.

3. Alleged Issues Prior to Sale

Marchai asserts there are issues with the HOA’s foreclosure process prior to
the foreclosure sale. Marchai argues issues regarding notice and tender prevent the HOA
foreclosure sale from extinguishing Marchai’s deed of trust.

a. Notice

Marchai argues that the HOA failed to comply with several notice
provisions of NRS Chapter 116, including requirements that notices be mailed via first class
mail and notices be mailed to all parties with an interest in the property. SFR argues the
foreclosure deed conclusively establishes that the notice provisions of NRS Chapter 116
were met.

The foreclosure deed’s recitals are conclusive evidence of compliance with the notice
provisions of NRS 116.31162 through 116.31168. NRS 116.31166(2). The deed in this case
states all statutory notices were given. SFR can rely on the deed’s recitals as proof that the
HOA fulfilled the notice provisions of NRS Chapter 116.

The foreclosure deed’s recitals are not unassailable, however. The Nevada Supreme

Court recently held:

The long-standing and broad inherent power of a court to sit in equity
and quiet title, including setting aside a foreclosure sale if the
circumstances support such action, the fact that the recitals made
conclusive by operation of NRS 116.31166 implicate compliance only
with the statutory prerequisites to foreclosure, and the foreign
precedent cited under which equitable relief may still be available in

18
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the face of conclusive recitals, at least in cases involving fraud, lead us
to the conclusion that the Legislature, through NRS 116.31166's
enactment, did not eliminate the equitable authority of the courts to
consider quiet title actions when an HOA's foreclosure deed contains
conclusive recitals.

Shadow Wood HQA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 (2016).
Based on the language in Shadow Wood and the Court’s equitable powers, the Court

is not persuaded that sending notices via certified mail as opposed to first class mail would
justify setting aside a foreclosure sale or its effect if the parties actually received notice in a
timely manner. Absent some further showing that notice was not actually received, recitals
in the foreclosure deed are sufficient to establish that the HOA complied with NRS Chapter
116.

Marchai only provides evidence that notice was not received by an interested party
in one case. Marchai asserts it did not receive the notice of trustee’s sale mailed on July 29,
2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai
did not have a recorded interest in the property. Though U.S. Bank transferred its deed of
trust to Marchai in March of 2013, neither party recorded the transfer until August 12,
2013. U.S. Bank did receive the notice of trustee’s sale mailed on July 29, 2013. Marchai’s
failure to receive notice can be attributed to its own actions and the actions of U.S. Bank.
The HOA mailed notices to all parties that it could have known had an interest in the
property.

Marchai failed to show the HOA violated the notice provisions of NRA Chapter 116.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.

b. Tender
Marchai asserts the homeowner tendered the HOA lien’s superpriority

amount prior to the HOA foreclosure sale. Marchai argues this tender causes Marchai’s
deed of trust to survive the HOA foreclosure sale.

The Court is faced with a novel set of facts in this case. The foreclosure process,

from the first notice of delinquent assessment to the actual foreclosure sale, spanned
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almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00.
This is definitely more than the value of nine months of assessment fees, regardless of
which year’s rate is applied. At the end of the period, however, Perez still owed the HOA
$14,677.80.

The Court must determine whether the homeowner's payments to an HOA in this
case constitute tender of the superpriority amount. NRS 116.3116(2) states the HOA lien is
prior to first deeds of trust “to the extent of the assessments for common expenses based on
the periodic budget adopted by the association... which would have become due in the
absence of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” The statute does not state who can satisfy the superpriority portion of
the lien.

The Court finds the answer relies on the definition of “tender” rather than
distinguishing between homeowners and first deed of trust holders. A party’s tender of the
super-priority amount is sufficient to extinguish the super-priority character of the lien,
leaving only a junior lien. See SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 414

(2014), reh'g denied (Oct. 16, 2014) and Sears v. Classen Garage & Serv. Co., 612 P.2d 293,
295 (OKla. Civ. App. 1980} (“a proper and sufficient tender of payment operates to

discharge a lien”). The common law definition of tender is “an offer of payment that is
coupled either with no conditions or only with conditions upon which the tendering party
has a right to insist.” Fresk v. Kraemer, 99 P.3d 282, 286-7 (Or. 2004); see also 74 Am.

Jur. 2d Tender § 22. Tender is satisfied where there is “an offer to perform a condition or
obligation, coupled with the present ability of immediate performance, so that if it were not
for the refusal of cooperation by the party to whom tender is made, the condition or
obligation would be immediately satisfied.” 15 Williston, A Treatise on the Law of

Contracts, § 1808 (3d. ed. 1972).
In the case of a first deed of trust holder offering to pay the HOA nine months of

assessments, a tender is undoubtedly taking place in order to satisfy the superpriority

amount. The deed of trust holder offers to perform a specific condition that the HOA is
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clearly aware of. In the case of a homeowner paying an HOA, the case is not so clear. The
homeowner has a responsibility to pay the HOA fees every month. Payments to the HOA
could be directed towards old or new monthly fees. The homeowner paying the HOA is not
a clear offer to satisfy the HOA’s superpriority lien amount. It could be an offer to satisfy
the homeowner’s newer debts to the HOA.

The Court finds that further factual development is needed to determine whether
Perez’s payments to the HOA constituted a valid tender. Marchai is careful in its motion for
summary judgment to phrase Perez’s payments to the HOA during the foreclosure process
as continually being in response to the HOA’s notices of delinquent liens and sales. If this
was the intent of Perez, Marchai can make the case that Perez’s payments to the HOA were
designed to satisfy the HOA lien’s superpriority amount. This would potentially protect
Perez, as Marchai would be able to sell the Wolf Rivers property to collect Perez’s debt
rather than directly pursue Perez under the agreement secured by the deed of trust. On the
other hand, SFR could prove Perez was attempting to keep up with her monthly dues and
had no intent of directing her payments towards the HOA’s superpriority amount. The
foreclosure process’s length of time in this case further complicates the issue for both sides.

The Court finds genuine issues of material fact exist on the issue of tender.
Therefore, the Court denies both Marchai and SFR’s motion for summary judgment on this
ground.

4. Alleged Issues With Foreclosure Sale

Marchai asserts there are also issues with the HQOA’s foreclosure sale.
Marchai argues issues regarding the wording in the foreclosure deed and commercial
reasonableness prevent the foreclosure sale from extinguishing Marchai’s interest in the
property. SFR argues any issues in the foreclosure process cannot impact SFR’s interest in
the property as a bona fide purchaser.
7
/!
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a. Alessi & Koenig’s Interest in the Property
Marchai argues SFR actually purchased Alessi & Koenig’s interest in
the Wolf Rivers property rather than the HOA’s interest. Marchai bases its argument on a

sentence in the foreclosure deed:

Alessi & Koenig, LLC (herein ealled Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

While the Court agrees this sentence is inartfully drafted, the Court does not agree
that it conclusively establishes that Alessi & Koenig were the grantors at the HOA
foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed

identifies the HOA as the foreclosing beneficiary. The deed also states:

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.
b. Commercial Reasonableness
Marchai argues the HOA foreclosure sale was commercially

unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in
the alternative, there is not sufficient proof to demonstrate that the sale was unreasonable.

The decision in SFR did not address what commercial reasonableness was required
in HOA foreclosure sales. SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 418 n.6
(Nev. 2014), reh'g denied (Oct. 16, 2014). NRS Chapter 116, however, states, “[e]very
contract or duty governed by this chapter imposes an obligation of good faith in its
performance or enforcement.” NRS 116.1113.

It used to be clear that “[m]ere inadequacy of price is not sufficient to justify setting

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.” long v.
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Towne, 639 P.2d 528, 530 (Nev. 1982). The Nevada Supreme Court recently created room
for debate on this issue in its Shadow Wood decision. The Nevada Supreme Court states,
“demonstrating that an association sold a property at its foreclosure sale for an inadequate
price is not enough to set aside that sale; there must also be a showing of fraud, unfairness,

or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6

(2016). In the next sentence, the Nevada Supreme Court appears to distinguish a merely
inadequate price from a price that is “grossly inadequate as a matter of law” and indicates
that gross inadequacy may be sufficient grounds to set aside a sale. 1d.

The Court finds that some other evidence of fraud, unfairness or oppression is still
required to set aside an HOA foreclosure sale, regardless of the price. Shadow Wood cites
Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 1963) which required some showing of fraud
“in addition to gross inadequacy of price” for a court to set aside a transaction. Though a
sales price may be extremely low, as in the instant case before the Court, the price alone is
insufficient proof of commercial unreasonableness.

The Court finds Marchai has established that there are material issues of fact
regarding whether the HOA foreclosure sale was commercially reasonable. Price is one
factor the Court may consider. Marchai also argues the HOA sale was conducted after the
homeowner tendered the superpriority amount to the HOA. Arguments regarding notice
that the Court negated in this Order could also be relevant on the issue of commercial
reasonableness with further factual development.

Marchai fails to establish as a matter of law that the HOA sale was commercially
unreasonable. Therefore, the Court denies Marchai’s motion for summary judgment on
this ground.

c. Bona Fide Purchaser

SFR argues that any alleged deficiencies with the HOA foreclosure sale in this
case do not impact SFR’s quiet title claim because SFR is a bona fide purchaser for value.
The Nevada Supreme Court recently held that potential harm to alleged bona fide

purchasers must be evaluated, but it is possible to “demonstrate that the equities swayed so
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far in [the homeowner’s] favor as to support setting aside [the] foreclosure sale.” Shadow
Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *10 (2016).

Questions as to SFR’s bona fide purchaser status and the balance of equities in this
case are questions of fact. This is especially true in the instant case. The HOA's foreclosure
proceedings lasted almost five years. Multiple notices of delinquency, default, and sale
were recorded. The Court cannot rule on whether a reascnable purchaser would be put on
notice by these circumstances at the summary judgment stage.

SFR fails to establish as a matter of law that it was a bona fide purchaser and that the
equities in this case prevent setting aside the foreclosure sale. Therefore, the Court denies
SFR’s motion for summary judgment on this ground.

IV. Conclusion
The Court finds that genuine issues of material fact remain in this case. The Court

denies SFR and Marchai’s Motions for Summary Judgment and SFR’s Motion to Strike.

/cﬂ 7 S
DATEDthis_ < dayof P%#ary, 2016.

N

LINDA MARIE BELL
DiISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s)

for:

Name

Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.

Kim Gilbert Ebron

Counsel for SFR Investments
Pool 1, LLC

SHELBY DAHL

LAaw CLERK, DEPARTMENT VII

AFFIRMATION

Sl m
U

Pursuant to NRS 2398.030
Tha undersigned does hereby affirm that the preceding Decisicn and Order filed
in District Court case number A589461 DOES NOT contain the social security

number of any person.

fs/ Linda Marie Bsl!

37212018

District Court Judge
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CLERK OF THE COURT
NEOJ

DAVID J. MERRILL

Nevada Bar No. 6080

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHALI B.T., a Nevada business

trust,
Case No.: A-13-689461-C
Plaintiff. Dept. No.  VII
vs. Consohdated with: A-16-742327-C

CRISTELA PEREZ, an individual; et al.

Defendants.

AND ALL RELATED CLAIMS

Nt Nt Nt st st it et st st "t sttt st st "t

NOTICE OF ENTRY OF ORDER
TAKE NOTICE that on the 24th day of January 2017, the Court entered an

Order Denying, in Part. and Granting. in Part, Defendant Wyeth Ranch
Community Association’s Motion to Dismiss, a copy of which 1s attached hereto.

DATED this 25th day of January 2017.
DAVID J. MERRILL, P.C.

By: E—ﬁﬁ&L
DAVID J. RILL

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorneys for MARCHAI, B.T.
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CERTIFICATE OF SERVICE

I hereby certify that on the 25th day of January 2017, a copy of the foregoing

Notice of Entry of Order was served electronically to the following through the

Court’s electronic service system:

Kim Gilbert Ebron

Diana Cline Ebron

E-Service for Kim Gilbert Ebron
Michael L. Sturm

Tomas Valerio

diana@kgelegal.com
eservice@hkimlaw.com
mike@kgelegal.com
staff@kgelegal.com

Lipson, Neilson, Cole, Seltzer & Garin, P.C.

Brenda Correa
Kaleb Anderson
Megan Hummel
Renee Rittenhouse
Susana Nutt

beorrea@lipsonneilson.com
kanderson@lipsonneilson.com
mhummel@lipsonneilson.com
rrittenhouse@lipsonneilson.com
snutt@lipsonneilson.com

An empioyeel%f bawﬁ J. ﬁerrlﬂ, P.C.
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DAVID J. MERRILL (m, A
Nevada Bar No. 6060

DAVID J. MERRILL, P.C. CLERK OF THE COURT
10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: (702) 566-1935

Facsimile: (702) 993-8841

E-mail: david@djmerrillpc.com

Attorney for MARCHAI, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada business )

trust,
) Case No.: A-13.689461-C
Plaintiff, ; Dept. No. VII
vs. g Consolidated with: A-16-742327-C
CRISTELA PEREZ, an individual; et al. g
Defendants. )
))
AND ALL RELATED CLAIMS AND )
ACTIONS g

ORDER D%NYING, IN PART, AND GRANTING, IN PART
DEFEND WYETH RANCH CO TY ASSOCIATION'S
MOTION TO DISMISS

On January 3, 2017, Defendant Wyeth Ranch Community Association’s
Motion to Dismiss came before the Court. David J. Merrill of David J. Merrill, P.C.
appeared on behalf of Marchai, B.T. Jacqueline A. Gilbert of Kim Gilbert Ebron
appeared on behalf of SFR Investments Pool 1, LLC. Julie A. Funai of Lipson,
Neilson, Cole, Seltzer & Garin, P.C. appeared on behalf of Wyeth Ranch Community

Association. The Court having considered the motion, Wells Farga's opposition,
Wyeth Ranch’s reply, the arguments of counsel, and good cause appearing therefor:
1
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IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in part;

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss Marchai’s
Third, Fourth, and Fifth Claims for Relief shall be and hereby is DENIED; and

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss Marchai’s
Sixth Claim for Relief forqulet title shall be and hereby is GRANTED.

DATED this _@L day of January 2017.

HONORABLE LINDA MARIE BELL
e
Submitted by: Approved as to form and content by:
DAVID J. MERRILL, P.C. KIM GILBERT EBRON
By: s ) By: r X3 y
A . MERRILL ¢

Nevada Bar No. 6060 Ne ada Bar No. 10593

10161 Park Run Drive, Suite 150 7625 Dean Martin Drive, # 110

Las Vegas, Nevada 89145 Las Vegas, Nevada 89139

(702) 566-1935 {702) 485-3300
Attorneys for MARCHALI, B.T. Attorneys for SFR INVESTMENTS

POOL 1, LLC

LIPSON, NEILSON, COLE, SELTZER
& GARIN, P.C.
By:

JULIE A. FUNAI

Nevada Bar No. 8725

513280 Covington Cross Drive, Suite

Las Vegas, Nevada 89144

(702) 382-1500
Attorneys for WYETH RANCH
COMMUNITY ASSOCIATION
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IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in part;

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to dismiss
Third, Fourth, and Fifth Claims for Relief shall be and hereby is DENIEP; and

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to di
Sixth Claim for Relief for quiet title shall be and hereby is GR%/NTED.

1ss Marchay’s

DATED this day of January 2017, /
4'/1.
£
HONORABLE LINDA MARIE BELL
Submitted by: pproved as to form and content by:
DAVID J. MERRILL, P.C. KIM GILBERT EBRON
By: _ By:
DAVID J. MERRILL JACQUELINE A. GILBERT
Nevada Bar No. 6060 Nevada Bar No. 10593
10161 Park Run Drive, Suite 1560 7625 Dean Martin Drive, # 110
Las Vegas, Nevada 89145 Las Vegas, Nevada 83139
(702) 566-1935 (702) 485-3300
Attorneys for MARCHALI, B.T. Attorneys for SFR INVESTMENTS
POOL 1, LLC

LIPSON, NEILSON, COLE, SELTZER
& GARIN, P.C.

By: QW@

HULIE A, FUNAI

Nevada Bar No. 8725

9330 Covington Cross Drive, Suite

1

Las Vegas, Nevada 89144

(702) 382-1500
Attorneys for WYETH RANCH
COMMUNITY ASSOCIATION
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Electronically Filed
10/4/2017 1:51 PM
Steven D. Grierson

CLERK OF THE COUEE
NOED CZEL""' '

David J. Merrill

Nevada Bar No. 6060

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business
trust,

Case No.: A-13-689461-C
Dept. No.  VII
Plaintiff, Consolidated with: A-16-742327-C

V.

Defendants.

AND ALL RELATED CLAIMS AND

!
!
!
!
i
%
CRISTELA PEREZ, an individual; et al. %
i
}
i
ACTIONS %

Notice of Entry of Decision and Order
Take Notice that on the 3rd day of October 2017, the Court entered a

Decision and Order, a true and correct copy of which is attached.

Dated this 4th day of October 2017.

David J. Merrill, P.C.

By: Q#M
David J. Merfill

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorney for Marchai, B.T.

1
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CERTIFICATE OF SERVICE
I hereby certify that on the 4th day of October 2017, a copy of the foregoing
Notice of Entry of Decision and Order was served electronically to the following

through the Court’s electronic service system:

Kim Gilbert Ebron

Diana Cline Ebron diana@kgelegal.com
E-Service for Kim Gilbert Ebron eservice@hkimlaw.com
Michael L. Sturm mike@kgelegal.com
Tomas Valerio staff@kgelegal.com

Lipson, Neilson, Cole, Seltzer & Garin, P.C.
Brenda Correa bcorrea@lipsonneilson.com
Kaleb Anderson kanderson@lipsonneilson.com
Megan Hummel mhummel@lipsonneilson.com
Renee Rittenhouse rrittenhouse@lipsonneilson.com
Susana Nutt snutt@lipsonneilson.com

An employee of David J. Merrill, P.C.
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PARTMENT VII

LINDA MARIE BELL
DISTRICT JUDGE

CrT 03 Zuis

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson

CLERE OF THE COUE !;

DAO
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,

vs.

CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC;
U.S. BANK NATIONAL ASSOCIATION, N.D.; Dogs I | Case No. A-13-689461-C
through X; and ROE CORPORATIONS 1 through 10, ,
inclusive, Dep't No. VII

Defendants.
And all related actions.

DECISION AND ORDER

This case arises from a homeowners’ association’s non-judicial foreclosure sale of
residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada. The
HOA sold the Wolf Rivers property to satisfy the two recorded Notices of Defaults which
included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf
Rivers property to SFR. Upon the homeowners’ association’s foreclosure sale of the
property, Marchai B.T., the holder of the deed of trust and promissory note, filed suit
alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.
SFR and the homeowners’ association counter that Marchai’s lien is extinguished. Now
before the Court are Defendant SFR Investments Pool 1’s and Defendant Wyeth Ranch
Community Association’s (“the HOA”) Motions for Summary Judgment and Plaintiff
Marchai’s opposition. These matters came before the Court on August 22, 2017. The Court
denies SFR and the HOA’s Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of Plaintiff Marchai.

Cvoluntary Dismisait $Q5ummary Judgment i
3 Involuntary Cismissal [ Stipulated Judgment i 1
[l Stiputated Disimssal £} Ostauht ludpment !
[ Motion to Dismiss by Defi(s) [ sudament of Arbitration E
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I Factual Background

In 2004, Cristela Perez entered into two loan agreements with Countrywide Home
Loans in order to purchase the property. The loans were secured by two deeds of trust on
the Wolf Rivers property at 2119 Wolf Rivers Avenue. The property was subject to the
terms of the Wyeth Ranch Community Association’s Declaration of Covenants, Conditions
and Restrictions (CC&Rs). After the initial purchase, Perez refinanced the two Countrywide
loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005. Ultimately, there were three active Notices of
Default. The October 8, 2008 notice was rescinded, leaving the unrescinded notices at
issue in this matter.

A. First Notice of Delinquent Assessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,
2008. At that time, the HOA charged $140.00 per month in association dues, collected
quarterly. At the beginning of 2009, the HOA increased its monthly dues to $152.50. The
HOA recorded a Notice of Default and Election to Sell on January 7, 2009. The HOA
recorded a Notice of Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its
monthly dues to $159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00, which more than covered all outstanding HOA dues, but did
not cover remaining fees and costs. On April 13, 2010, the HOA proposed a payment plan
to Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan. The Trustee on behalf of the HOA applied payments as partial
payments on the account for the duration of the resident transaction detail. See Exhibit 2-
H of Appendix of Exhibits to Marchai, B.T.’s Motion for Summary Judgment.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011.

Perez paid the HOA $160.00 on March 10, 2011.
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On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of
Default and Election to Sell on February 28, 2012. Perez paid the HOA $760.00 between
March 19 and July 26, 2012. CMG Mortgage assigned its deed of trust to CitiMortgage in
May of 2012. CitiMortgage assigned the deed to U.S. Bank in July of 2012. The HOA
recorded a Notice of Trustee’s Sale on October 31, 2012. Perez paid the HOA $300.00 on
November 13, 2012.

In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA’s foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August
12, 2013. Marchai’s loan servicer received notice of the trustee’s sale on August 27, 2013,
the day before the sale was scheduled to take place. The servicer contacted the HOA’s
trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA
declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August
28, 2013. SFR purchased the property for $21,000.00. SFR recorded a trustee’s deed upon
sale on September 9, 2013 identifying SFR as the grantee and the HOA as the foreclosing
beneficiary. The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

210




LINDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII

O 0 g oo WO e

N
S & o9 && K & 6 B ©

21
22
23
24
25
26
27
28

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owed
Marchai $489,372.77 based the agreement secured by the deed of trust.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez’s
breach of the agreement secured by the deed of trust. The Court entered defaults against
Perez and U.S. Bank in this case. On November 13, 2013, SFR filed an answer,
counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory
relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai’s interest in the
Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA’s super-
priority lien established pursuant to NRS Chapter 116.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to each other’s motions on February 3 and 4, 2016. The parties filed replies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai’s motion
exceeded the appropriate page limit. SFR also argues Marchai’s opposition contains
evidence not properly disclosed in the discovery process.

On March 22, 2016, this Court issued its Decision and Order denying both SFR and
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Marchai their respective Motions for Summary Judgment as well as denying SFR’s Motion
to Strike. This Court found that the technical failings of Marchai’s compliance with EDCR
2.20(a) did not rise to the level of sanctions and thus denied SFR’s Motion to Strike. As
discovery was ongoing, this Court also found in its March 22, 2016 Decision and Order that
there remained genuine issues of fact for both Motions for Summary Judgment to be
denied. The Court resolved constitutionality issues of NRS chapter 116 raised in Marchai’s
Motion for Summary Judgment involving due process. These sub issues include notice
provisions, whether there is state action involved, violations of the Taking Clause, and
vagueness.

Discovery concluded on August 15, 2017. Upon completion of discovery, the HOA
and SFR renewed their Motions for Summary Judgment. The resolution of the issues in the
summary judgment motion necessarily results in a decision in favor of Marchai.

III. Discussion
A. Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no genuine issue as to any material fact remains and that the moving
party is entitled to a judgment as a matter of law.” Wood v. Safeway, Inc,, 121 P.3d 1026,
1029 (Nev. 2005) (internal quotation marks and alterations omitted). “If the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present

evidence that would entitle it to a judgment as a matter of law in the absence of contrary

evidence.” Francis v. Wynn Las Vegas, L1C, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.
Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007)). “When requesting
summary judgment, the moving party bears the initial burden of production to
demonstrate the absence of a genuine issue of material fact. If the moving party meets its

burden, then the nonmoving party bears the burden of production to demonstrate that

there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co.,
256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).
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The HOA and SFR seek summary judgment on each of their claims against Marchai.
As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai’s interest
in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is
superior to SFR’s interest. In the current motions for summary judgment, parties
reintroduce the same issues after the close of discovery along with a few new arguments.
Upon the close of discovery, the Court finds no further evidence presented that lends itself
to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness
when Marchai requested the HOA to halt the sale the night before the sale and whether
buyers are required to pay US currency the day of the sale. In addition, whether there is
Perez’s payments to the HOA satisfy the procedural tender requirements of NRS Chapter
116. To determine the answers to these questions, the Court must evaluate NRS Chapter
116 and the foreclosure process in this particular case.

1. Previously Addressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,
constitutionality of Chapter 116, and whether the Trustee was the grantor in the HOA
foreclosure sale were resolved this Court’s Decision of Order of March 22, 2016. The Court
found that Marchai failed to establish that the HOA sale was commercially unreasonable as
a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not
dispositive of unreasonableness. Further, the Court found that SFR was not able to
establish as a matter of law that it was a bona fide purchaser and that the HOA’s years of
foreclosure notice proceedings including delinquency notices, defaults, and sale documents
would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS
Chapter 116 involving due process, takings, and void for vagueness. The Court found that
Marchai could not show that requirements under Chapter 116 did not meet the notice
requirements that would set off due process issues or the legislative enactment of Chapter
116 was a governmental taking or a meant to serve a public purpose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Lastly,

6
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of
Marchai. This Court finds that there is no new law to decide in favor of granting summary
judgment on these same arguments and the Court will not reconsider these issues already
resolved.

2. A Nonjudicial Foreclosure Sale is Not Unfair if the HOA Proceeds
with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold
at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there
are no material disputed issues of fact regarding the foreclosure as the parties agree to the
circumstances. Parties agree that notice of the sale was given to U.S. Bank as the recorded
holder of the deed of trust and that Marchai did not record their interest until after that
notice of sale had been sent out to interested parties. Further, parties agree that there was
no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale
when they made the request to halt the sale. Marchai now moves the Court to find that the
HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural requirements for
homeowners’ associations seeking to secure a lien for unpaid assessments and fees. “NRS
116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a subpriority
piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and
maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of trust.” SFR
Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh’g denied (Oct. 16,
2014). That super-priority portion of the lien was held by the Nevada Supreme Court to be
a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon
pursuant to Chapter 116’s requirements. Id. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S.
Bank, 334 P.3d at 412.
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To initiate foreclosure under Chapter 116, a Nevada homeowner association must
first notify the owner of the delinquent assessments. See NRS 116.31162(1)(a). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS 116.31162(1)(b). Then, if the lien has not
been paid off within 90 days, the homeowner association may continue with the foreclosure
process. See NRS 116.31162(1)(c). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,
as well as the holder of a recorded security interest if the security interest holder “has
notifted the association, before the mailing of the notice of sale of the existence of the
security interest.” See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the
“notified-the-association” provision, this additional notice requirement simply means the
homeowner association must mail the notice of sale to any holder of a security interest who
has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying
the superpriority lien. Marchai further asserts that after requesting that the HOA halt the
sale, the HOA and the Trustee’s refusal to halt the sale constituted unfairness to Marchai.
The HOA and SFR argues Marchai had constructive notice through the notice served to US
Bank and as a result is precluded from asking to halt the sale the night before for lack of
notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale
will stand. The Nevada Supreme Court states, “demonstrating that an association sold a
property at its foreclosure sale for an inadequate price is not enough to set aside that sale;
there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.
N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 (2016). In the next sentence, the Nevada
Supreme Court appears to distinguish a merely inadequate price from a price that is
“grossly inadequate as a matter of law” and indicates that gross inadequacy may be
sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of

fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale,

8
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regardless of the price. Shadow Wood cites Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev.

1963) which required some showing of fraud “in addition to gross inadequacy of price” for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that
Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.
Bank. Itis also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank
and Marchai waited months before recording their interest. Marchai recorded its interest
after the HOA’s statutory requirement of thirty days for notice to interested parties under
NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of
trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt
the sale. SFR and the HOA argue that there is no ongoing affirmative duty by the movant of
a sale to check for new interest parties once the statutory deadline has passed, but Marchai
argues that there was a continuing duty.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is
there any obligation of the HOA to halt a properly noticed sale when Marchai notified them
that they were the current holder in interest. It was Marchati’s responsibility to record its
interest to protect itself. Failing to record rests solely on Marchai and the repercussions
cannot be held against the foreclosing party. Further, there was no firm offer to pay off the
superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its
predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA
properly noticed the entity on record as the holder of the first deed of trust. Had Marchai
promptly recorded its interest in the property, the notice would have been sent to Marchai.
This leaves the issues of whether a purchaser at a foreclosure sale was required to present
cash at a nonjudicial foreclosure sale, whether Perez’s payments intended to and satisfied
the HOA’s superpriority lien and whether having more than one Notice of Default was

consequential.
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3. A Purchaser is Not Required to Present Cash at a Nonjudicial
Foreclosure Sale.

Marchai presents that NRS 116.31164 requires that “on the day of the sale. . . the
person conducting the sale may sell the unit at public auction to the highest cash bidder.”
It is undisputed that SFR provided proof of funds on the day of the sale, then tendered a
cashiet’s check to Alessi on August 29, 2013, one day after the sale. Marchai argues that
this procedurally does not comply with the statute, interpreting the statute to require a
payment in U.S. currency at the time of the sale. The Court is not swayed by this argument.
The statute specifically requires a cash purchase rather than a credit purchase, but the
statute is silent as to timing of payment. A cashier’s check in this context constitutes a cash
payment. It is simply infeasible in practice to expect bidders to carry large amounts of U.S.
currency, often in the many tens of thousands of dollars to an auction. SFR submitted
proof of funds to Alessi at the time of the sale and then tendered a cashier’s check to Alessi
for the full price of purchase of the property. Consequently, the sale complied with NRS
116.31164. Notwithstanding procedural issues raised under NRS 116.31164, the Court finds
that a first notice of default is the operative notice when multiple notices are filed and prior
notices are unwithdrawn.

4. A Second Notice of Default Results in a Supplement of the First
Notice of Default when a First Notice of Default has not been Rescinded.

A superpriority lien consists of the nine months of unpaid homeowner assessments
prior to a notice of default. Without satisfaction or withdrawal of the first notice of default
a second notice of default serves only as a supplement to the first notice. A homeowner’s
association is entitled to one superpriority lien on a single property without the rescission

of the prior notice of default. Pursuant to the Nevada Supreme Court’s holding in Property

Plus Investments, LLC v. Mortgage Electronic Registration Systems, Inc., et. al., 133 Nev.
Adv. Opinion 62 (Sept. 14, 2017), this Court adopts the Nevada federal court’s holding in

JPMorgan Chase Bank, N.A. v. SFR Investments Pool 1, LLC. JPMorgan held that a second

noticed super priority lien must have separate set of unpaid months of homeowner

10
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association assessments to be considered a separate superpriority lien. PropertyPlus, citing
JPMorgan, also holds that “when a HOA rescinds a superpriority lien on a property, the
HOA may subsequently assert a separate superpriority lien on the same property . . .
accruing after the rescission of the previous superpriority lien.” Without the satisfaction or
withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as
a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March
29, 2011 and one on February 28, 2012, The 2011 Notice of Default was never withdrawn.
Based on the holding in PropertyPlus, the operative notice of default is the 2011 Notice.
Therefore, the Court finds that the HOA’s would only be entitled to one superpriority
amount on both Notices of Defaults, This leaves only the question as to Perez’s intent as to
the application of payments to the HOA.

5. Perez’s Intent Regarding Application of Payments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of
Default to the foreclosure totaling $2,390.24 Perez would receive a notice of a deficiency
and make a payment toward her obligations to the HOA. Despite these payments, she was
thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as “prior to all

other liens and encumbrances,” excluding those recorded before the applicable CC&Rs. See

NRS 116.3116(2)(a)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfy the

lien and if they must make their intent regarding those payments known before an HOA’s
superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to
ensure that homeowner association dues are paid first,

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf
Rivers property and ultimately sold the property at a foreclosure sale. Perez made post
Notice of Default payments prior to the sale totaling $2,390.24. There are no material
disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by Perez had no
intention of satisfying the superpriority lien, thus the first deed of trust was extinguished
upon the foreclosure sale. Marchai asserts the homeowner’s payments were intended to
satisfy the HOA lien’s superpriority amount prior to the HOA foreclosure sale. Marchai
argues this tender causes Marchai’s deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent
assessment in 2009 to the actual foreclosure sale spanned a few years. During this period,
Perez, paid the HOA $2,390.24. This is more than the value of nine months of assessment
fees. For the nine months preceding the operative 2009 Notice of Default, Perezs
assessments totaled $1,280.00. This would have satisfied the superpriority and left a
balance of $1,110.24. Perez still owed the HOA $14,677.80 and nothing precluded the HOA
from seeking the full amount from the borrower. The question is whether the HOA
superpriority lien was satisfied. If satisfied, it allows Marchai’s lien to survive the
nonjudicial foreclosure sale to SFR. If not, then Marchai’s first deed is extinguished by the
sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only “determin[e] the
precise superpriority amount in advance of the sale,” and then “pay the [nine] months’
assessments demanded by the association.” SFR, 334 P.3d at 413, 418. Satisfying the
superpriority amount of the lien, not the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of America, N.A., 382

P.3d 911 (Nev. Aug. 11, 2016) (unpublished disposition) (finding tender of $108 effective to
discharge the lien when “$198 was adequate to pay off the superpriority portion of” the
HOA’s lien.)

Different from SFR, here the Court must determine whether the homeowner’s
payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and
stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence
the superpriority. Nevada Revised Statutes 116.3116(2) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisfy the superpriority portion of the lien. Nor
does the statute or case law dictate that payments from a homeowner must first be applied
to obligations other than the superpriority.

Marchai alleges that it was Perez’s intention to apply her payments to the HOA lien’s
superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR
allege that Perez’s payments only represent her intention to keep up with her monthly dues
and not intended to satisfy the amounts noticed. This Court held in its March 22, 2016
Decision and Order that there were genuine issues of material fact regarding what Perez’s
intention was in the application of her payments. Absent evidence showing that Perez only
meant to maintain her monthly assessments, she tendered payment in an amount that
would satisfy more than eighteen months’ worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that
shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to
pay off the superpriority lien or apply to the balance with the payment of oldest balances
first, the superpriority lien is satisfied. So whether she had the intention to pay off
obligations other than the superpriority first or whether the HOA applied them to
obligations other than the superpriority, the amount making up the superpriority was paid
off. Thus, regardless of which months a payor may request a payment be applied to, any
payment which is at least equal to the amount incurred in the nine months preceding the
notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there
are no undisputed facts at the close of discovery as to the intention of payment or the effect
of multiple Notice of Defaults, this Court must deny the HOA and SFR’s Motions for
Summary Judgment. As a result, this Court finds in favor of Marchai.

/1]
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IV. Conclusion
The Court finds that no genuine issues of material fact remain in this case. The
Court denies SFR and the HOA’s Motions for Summary Judgment. As the parties agree on
all the material fact in this case, the resolution of the legal issues presented on the motions
for summary judgment necessarily result in a finding in favor of Marchai.

N OHn_,
DATED this __ day of Septemiber, 2017.
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFP system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s)

for:

Name Party
David J. Merrill, Esq. Counsel for Marchai, B.T.
David J. Merrill, P.C.
Diana Cline Ebron, Esq. Counsel for SFR Investments
Jacqueline A. Gilbert, Esq. Pool 1, LLC
Karen L. Hanks, Esq.
Kim Gilbert Ebron
Kaleb D. Anderson, Esq. Counsel for Wyeth Ranch
Megan Hummel, Esq. Community Association

D e 00 \ J
TiNa HORD s~V
JUDICIAL EXECUTIVE ASSISTANT, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding_Decigion and Order filed
in District Court case number A889461 DOES NOT contain the social security

number of any person.
. . 10/2/2017
/si Linda Marie Bell Date
District Court Judge
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Electronically Filed
3/11/2021 12:31 PM
Steven D. Grierson

CLERE OF THE cougg
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David J. Merrill

Nevada Bar No. 6060

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T., a Nevada business trust, } Case No.: A-13-689461-C
Dept. No. XI

Plaintiff,
Consolidated with: A-16-742327-C
V.

CRISTELA PEREZ, an individual; et al.

Defendants.

AND ALL RELATED CLAIMS AND AC-
TIONS
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Notice of Entry of Findings of Fact, Conclusions of Law

Take notice that on the 8th day of March 2021, the Court entered its Findings of Fact
and Conclusions of Law, a copy of which is attached.

Dated this 11th day of March 2021.

David J. Merrill, P.C.

By: A%A—L
David J. Metfill

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorney for Marchai, B.T.
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I hereby certify that on the 11th day of March 2021, a copy of the Notice of Entry of Find-

ings of Fact, Conclusions of Law was served electronically to the following through the Court’s

electronic service system:

Kim Gilbert Ebron

Diana Cline Ebron
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Michael L. Sturm
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Brenda Correa
Kaleb Anderson
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Electronically Filed
3/8/2021 1:39 AM
Steven D. Grierson

CLERK OF THE COUEE
FFCL CZEL“" '

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business trust, Case No.: A-13-689461-C
Dept. No. XI

Plaintiff,

Consolidated with: A-16-742327-C

V.

Defendants.

AND ALL RELATED CLAIMS AND

}

}

}

}

|

CRISTELA PEREZ, an individual; et al. }
}

}

}

%

ACTIONS ¥
}

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter having come on for non-jury trial before the Honorable Elizabeth Gonzalez
on February 22, 2021; Plaintiff Marchai, B.T. (“Marchai”) being represented by its counsel
David J. Merrill, Esq. of the law firm David J. Merrill, P.C.; Defendant SFR Investments Pool 1,
LLC (“SFR”) being represented by Karen Hanks, Esq. of the law firm Kim Gilbert Ebron; and
Defendant Wyeth Ranch Community Association (“Wyeth Ranch”) being represented by David
T. Ochoa, Esq. of the law firm of Lipson Neilson P.C.; and Defendant Cristela Perez (“Perez”)
having been defaulted; the Court having read and considered the pleadings filed by the parties;
having reviewed the evidence admitted during the trial; having heard and carefully considered
the testimony of the witnesses called to testify and weighing their credibility; having considered

the oral and written arguments of counsel, and with the intent of rendering a decision on all

226

Case Number: A-13-689461-C



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

remaining issues before the Court,' pursuant to NRCP 52(a) and 58; the Court makes the
following findings of fact and conclusions of law:
PROCEDURAL HISTORY

1. In A689461 the Complaint alleges Judicial Foreclosure of Deed of Trust. SFR
alleges as Counterclaims & Cross Claims, Declaratory Relief/Quiet Title and Injunctive Relief.

2. In A742327 the Complaint alleges Declaratory Relief Under Amendment V of the
United States Constitution-Takings Clause; Declaratory Relief Under the Due Process Clause of
the United States and Nevada Constitutions; Wrongful Foreclosure; Violation for NRS §
116.1113 et seq.; Intentional Interference with Contractual Relations; and Quiet Title.

3. Default was entered against Perez in A689461 on April 22, 2014.

4. In the Order entered March 22, 2016, Judge Bell found that Marchai failed to
establish the sale was commercially unreasonable, violated the takings or due process clauses, or
that the statute was unconstitutionally vague.

5. To the extent Marchai’s third through sixth cause of action related to taking, due
process, or commercial reasonableness, those portions of those causes of action were resolved by
the 2016 Order.

6. In Judge Bell’s Order entered January 24, 2017, Marchai’s Quiet Title Claim
against Wyeth Ranch was dismissed.

7. The October 3, 2017 Order found notice was proper, but found for Marchai based

on a determination that Perez’s partial payments paid off the superpriority portion of the lien.

! On March 18, 2019, the Nevada Supreme Court remanded this matter to the Court, after vacating this

Court’s prior Judgment in favor of Marchai B.T. The Nevada Supreme Court found that while Judge Bell correctly
determined a homeowner’s payments can cure the default of the super-priority portion of an Association’s lien, an
analysis of the intent of the homeowner and the Association as to whether the payments made by the homeowner in
this case did in fact cure the super-priority default. Further, the Court directed an analysis of the factors outlined in
9352 Cranesbill v. Wells Fargo, 136 NAO 8§ (2020).
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8. On November 6, 2017, SFR filed its Case Appeal Statement and Notice of
Appeal, appealing the determination on the application of Perez’s partial payments.

9. Marchai did not appeal the earlier orders or the determination on notice from the
October 3, 2017.

10. On March 18, 2020, the Nevada Supreme Court entered its Order Vacating
Judgment and Remanding.

11.  The Nevada Supreme Court found and affirmed that the 2008 Notice of
Delinquent Assessment was the operative notice to review superpriority.

12. The Nevada Supreme Court found that a borrower’s payments could satisfy the
superpriority portion of an HOA lien. However, the Court remanded on finding that under 9352
Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 2020), the facts
surrounding the payments needed to be analyzed to determine if the payments actually satisfied
the superpriority portion of the lien.

FINDINGS OF FACT

13. On October 4, 2002, Wyeth Ranch recorded its Declaration of Covenants,
Conditions, and Restrictions (“CC&Rs”) in the Official Records of the Clark County Recorder as
Instrument No. 2002100401353. Wyeth Ranch recorded various amendments.

14.  OnJuly 21, 2004, a Grant, Bargain, Sale Deed transferring the real property
commonly known as 7119 Wolf Rivers Avenue, Las Vegas, Nevada 89131, Parcel No. 125-15-
811-013 (“Property”) to Perez was recorded in the Official Records of the Clark County
Recorder as Instrument No. 20040721-0003728 (Exhibit 16).

15. The Property is in the Wyeth Ranch community.

16. On October 19, 2005, Perez refinanced her two prior loans by entering into an

Interest First Adjustable Rate Note (“Note”) with CMG Mortgage, Inc. for $442,000.00.
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17.  On November 9, 2005, CMG Mortgage secured the Note by recording a Deed of
Trust against the Property as Instrument No. 20051109-0001385 (“DOT”).

18. Eventually, the DOT was assigned to Marchai on March 12, 2013, and the
assignment was recorded with the Clark County Recorder as Instrument No. 201308120002562.

19. For all relevant time periods to this action, Wyeth Ranch collected association
dues on the first day of each quarter.

20.  In 2008, Wyeth Ranch collected $420.00 per quarter in association dues.

21.  Complete Association Management Company (“CAMCO”) acted as the
community management company for Wyeth Ranch.

22. Wyeth Ranch retained Alessi & Koenig, LLC (“A&K?”) as its collection agent,
who collected delinquent assessments from Perez.

23.  Wyeth Ranch had no written documents outlining procedures for applying
payments or partial payments to past due assessments.

24.  When Perez submitted payments, there is no evidence she directed how she
wanted the payments applied.

25. Wyeth Ranch maintained two accounts for the Property, an assessment account
and a violation account.

26.  Wyeth Ranch did not maintain separate superpriority and subpriority accounts for
the Property.

27.  OnJanuary 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

28. On January 30, 2008, Perez became delinquent in the payment of her quarterly
assessments.

29. On April 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

30.  Exhibit 138 evidences a “running account” statement for the assessments at the

Property. On April 16, 2008, Wyeth Ranch applied a $507.60 payment to Perez’s account.
4
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Wyeth Ranch applied $420.00 of the $507.60 payment to the past due January 2008’s association
dues and the remainder ($87.60) to the current April 2008 association dues.

31. Based upon Exhibit 45,> Wyeth Ranch did not apply payments first to late fees or
interest. Instead, it applied payments first to the oldest outstanding association dues and then any
remainder to the next oldest outstanding association dues.’

32. On July 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly assessment.

33.  On October 1, 2008, Wyeth Ranch assessed Perez a $420.00 quarterly
assessment.

34, On October 2, 2008, Wyeth Ranch instituted an action to enforce its lien by
sending Perez a Notice of Delinquent Assessment (Lien) (“NODA”).

35. According to the NODA, executed September 30, 2008, Perez owed Wyeth
Ranch $1,425.17, including collection costs, attorney’s fees, late fees, service charges, and
interest. The NODA included the superpriority portion (statutorily permitted 6 months at the
time) of the lien ($840), subpriority portion of the lien, late fees, A&K’s attorney’s fees ($370)
and costs ($50).

36. The NODA was recorded on October 8, 2008.

37. In 2009, Wyeth Ranch increased its assessments from $420.00 per quarter to

$457.50 per quarter.

2 Exhibit 45 bears a print date of 9/17/2008, a received stamp of 9/17/2008, and handwritten notations related

to late fees and what appears to be the file number for this matter (11632) from A & K, see Exhibit 109. The Court
infers that based upon Exhibit 45, A & K executed the Notice of Delinquent Assessment (Lien) on 9/30/08, in the
total amount of $1425.17 after adding the handwritten late fee entry for 9/08 in the amount of $11.29. The Notice of
Delinquent Assessment (Lien) recorded on 10/8/08, included the superpriority portion (statutorily permitted 6
months at the time) of the lien ($840), subpriority portion of the lien, late fees, A & K’s attorney’s fees ($370) and
costs ($50) as reflected in Exhibit 47.

3 The testimony of Yvette Saucedo of CAMCO is inconsistent with Exhibit 45 and outlines an audit process
she and her staff follow on behalf of Wyeth Ranch. The Court finds the information contained in Exhibit 45
credible as it was prepared at the time of the NODA, rather than an after the fact readjustment as described by Ms.
Saucedo. According to Ms. Saucedo, no more recent version of the report similar to Exhibit 45 was available. As a
result, the Court’s analysis is to apply the treatment of the April 16, 2008 payment for all later payments made by
Perez.

5
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38. On January 5, 2009, A&K recorded a Notice of Default and Election to Sell
Under Homeowners Association Lien (“NOD”) on behalf of Wyeth Ranch in the Official
Records of the Clark County Recorder as Instrument No. 20090105-0002988. The NOD stated
Perez owed Wyeth Ranch $3,096.46 as of December 17, 2008.

39. On November 5, 2009, Wyeth Ranch executed an Authorization to Conclude
Non-Judicial Foreclosure and Conduct Trustee Sale. Wyeth Ranch authorized A&K to proceed
with the non-judicial foreclosure of its assessment lien.

40.  According to Wyeth Ranch, Perez owed $3,330.32 in assessments.

41.  In 2010, Wyeth Ranch increased its assessments from $457.50 to $478.50 per
quarter.

42. Under Wyeth Ranch’s authorization, on January 14, 2010, A&K recorded a
Notice of Trustee’s Sale, which set a foreclosure sale for February 17, 2010.

43.  The Notice of Trustee’s Sale stated Wyeth Ranch’s intention to foreclose the lien
recorded on October 8, 2008.

44. According to the notice, Perez owed Wyeth Ranch $6,964.25 for unpaid
assessments.

45. On February 3, 2010, A&K sent a demand to Perez and her husband, Robert
Rose, in which A&K claimed that Perez owed Wyeth Ranch $6,977.61.

46.  On February 12, 2010, Perez paid A&K $900.00. A&K deducted $309.60 in
collection costs from the $900 payment and disbursed the remainder ($590.40) to Wyeth Ranch.

47.  On March 2, 2010, Wyeth Ranch applied the $590.40 disbursement to Perez’s
account.

48. On March 22, 2010, Perez was provided a payment plan. The payment plan
commenced on April 1, 2010, and required monthly payments of $669.87. Perez never made a

payment under the payment plan.
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49.  On May 11, 2010, Perez paid A&K $300.00. A&K deducted $95.40 in collection
costs from the $300 payment and disbursed the remainder ($204.60) to Wyeth Ranch.

50. On June 8, 2010, Wyeth Ranch applied the $204.60 disbursement to Perez’s
account.

51. On July 2, 2010, A&K sent Perez a letter notifying her that it terminated the
payment plan.

52. On July 13, 2010, A&K sent Perez a Pre-Notice of Trustee Sale Notification
based upon the NODA recorded on October 8, 2008, and the NOD recorded on January 5, 2009.

53.  The Pre-Notice of Trustee’s Sale demanded payment from Perez for $19,071.21.

54.  On August 2, 2010, Perez paid A&K $250.00. A&K deducted $77.24 in
collection costs from the $250 payment and disbursed the remainder ($172.76) to Wyeth Ranch.

55. On August 20, 2010, Wyeth Ranch applied the $172.76 disbursement to Perez’s
account; $172.76 for the October 2008 association dues, which left a balance for October 2008
of $204.64.

56. On September 29, 2010, Perez paid A&K $220.00. A&K deducted $67.98 in
collection costs from the $220 payment and disbursed the remainder ($152.02) to Wyeth Ranch.

57.  On October 15, 2010, Wyeth Ranch applied the $152.02 disbursement to Perez’s
account.

58. On November 30, 2010, Perez paid A&K $175.00. A&K deducted $48.82 in
collection costs from the $175 payment and disbursed the remainder ($126.18) to Wyeth Ranch.

59.  On December 16, 2010, Wyeth Ranch applied the $126.18 disbursement to

Perez’s account.
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60. On March 9, 2011, A&K recorded a Rescission of Notice of Trustee’s Sale, which
rescinded the notice A&K recorded on January 14, 2010.*

61. On March 10, 2011, Perez paid A&K $160.00. A&K deducted $40.48 in
collection costs from the $160 payment and disbursed the remainder ($119.52) to Wyeth Ranch.

62.  On March 22, 2011, Wyeth Ranch applied the $119.52 disbursement to Perez’s
account.

63. On March 29, 2011, A&K recorded another Notice of Trustee’s Sale based upon
the January 5, 2009 NOD.

64. On June 2, 2011, Wyeth Ranch executed another authorization to allow A&K to
complete the non-judicial foreclosure and conduct the trustee sale.

65. The authorization stated that Perez owed Wyeth Ranch $4,730.03 in delinquent
assessments.

66.  On May 23, 2011, Perez paid A&K $160.00. A&K deducted $35.68 in collection
costs from the $160 payment and disbursed the remainder ($124.32) to Wyeth Ranch.

67.  OnJune 16,2011, Wyeth Ranch applied the $124.32 disbursement to Perez’s
account.

68. On August 4, 2011, Perez paid A&K $165.00.

69.  A&K deducted $37.29 in collection costs from the $165 payment and disbursed
the remainder ($127.71) to Wyeth Ranch.

70. On August 18, 2011, Wyeth Ranch applied the $127.71 disbursement to Perez’s

account.

¢ Although the notice claims to rescind the Notice of Trustee’s Sale recorded on January 11, 2010, A&K did

not record a Notice of Trustee’s Sale on January 11, 2010. It appears that A&K meant it rescinded the notice
recorded on January 14, 2010, as it does refer to Instrument Number 2589, which is the January 14, 2010 Notice of
Trustee’s Sale.
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71. On September 30, 2011, A&K notified Perez that it terminated the payment plan
of April 30, 2011.

72. On October 1, 2011, Perez defaulted under her loan from CMG Mortgage.

73. In 2011, Wyeth Ranch assessed $448.50 each quarter for assessments.

74. On November 29, 2011, A&K sent Perez a lien letter to which A&K attached
another Notice of Delinquent Assessment (Lien).

75.  According to the notice, Perez owed Wyeth Ranch $9,296.56.

76. On December 20, 2011, A&K recorded the second Notice of Delinquent
Assessment Lien, but did not release or rescind the NODA it recorded in 2008.

77. On January 25, 2012, A&K followed up the second Notice of Delinquent
Assessment (Lien) by mailing Perez a Pre-Notice of Default Letter demanding that Perez pay
Wyeth Ranch $9,865.06 in past-due assessments.

78. On February 28, 2012, A&K recorded another Notice of Default and Election to
Sell Under Homeowners Association Lien, but did not release or rescind the NOD it recorded on
January 5, 2009.

79. According to the notice, as of February 14, 2012, Perez owed Wyeth Ranch
$10,625.06 in unpaid assessments.

80.  The February 28, 2012 notice states that Perez first defaulted on her obligations to
Wyeth Ranch in January 2008.

81. On March 19, 2012, Perez paid A&K $300.00. A&K deducted $87.30 in
collection costs from the $300 payment and disbursed the remainder ($212.70) to Wyeth Ranch.

82. On April 3, 2012, Wyeth Ranch applied the $212.70 disbursement to Perez’s
account.

83.  On May 7, 2012, Perez paid A&K $295.00. A&K deducted $85.84 in collection

costs from the $295 payment and disbursed the remainder ($209.16) to Wyeth Ranch.
9
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84.  On May 23, 2012, Wyeth Ranch applied the $209.16 disbursement to Perez’s
account.

85. On May 25, 2012, Mortgage Electronic Registration Systems, Inc., as the
nominee for CMG Mortgage, assigned CMG Mortgage’s deed of trust to CitiMortgage, Inc.
CMG Mortgage endorsed the note payable to the order of CitiMortgage. On June 5, 2012,
CitiMortgage recorded a Corporate Assignment of Deed of Trust.

86. On July 18, 2012, A&K sent Perez a Pre-Notice of Trustee Sale Notification, in
which A&K demanded that Perez pay Wyeth Ranch $11,371.07.

87.  Ostensibly, A&K sent the Pre-Notice of Trustee’s Sale Notification according to
the Notice of Delinquent Assessment Lien recorded on December 20, 2011, and the Notice of
Default and Election to Sell recorded nearly three years earlier on January 5, 2009.

88.  OnlJuly 26, 2012, Perez paid A&K $165.00. A&K deducted $43.72 in collection
costs from the $165 payment and disbursed the remainder ($121.28) to Wyeth Ranch.

89.  OnlJuly 26, 2012, CitiMortgage assigned the deed of trust to U.S. Bank, N.A., as
trustee for Stanwich Mortgage Loan Trust, Series 2012-6. CitiMortgage also signed an allonge,
endorsing the note payable to U.S. Bank. On July 26, 2012, U.S. Bank recorded the Assignment
of Mortgage with the Clark County Recorder.

90.  On August 27, 2012, Wyeth Ranch applied the $121.28 disbursement to Perez’s
account.

91.  On October 3, 2012, Carrington Mortgage Services, LLC, the servicer for the loan
assigned to U.S. Bank, sent Perez a Notice of Intent to Foreclose.

92. According to the notice, Perez defaulted on the loan on October 1, 2011, and
owed U.S. Bank $36,281.60.

93.  On October 10, 2012, A&K prepared another Notice of Trustee’s Sale.

10
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94.  According to the notice, A&K stated its intention to sell the Property at a
foreclosure sale on November 28, 2012. The notice claims that A&K will conduct the sale
according to the lien recorded on December 20, 2012. According to the notice, Perez owed
$11,656.07.

95. On October 31, 2012, A&K recorded the Notice of Trustee’s Sale, but did not
rescind the Notice of Trustee’s Sale it recorded on March 29, 2011.

96.  On November 13, 2012, Perez made a $300.00 payment to A&K. A&K deducted
$78.90 in collection costs from the $300 payment and disbursed the remainder ($221.10) to
Wyeth Ranch.

97. On December 14, 2012, Wyeth Ranch applied the $221.10 disbursement to
Perez’s account.

98. On March 12, 2013, U.S. Bank assigned its interest in the deed of trust to
Marchai, which it recorded with the Clark County Recorder on August 12, 2013. U.S. Bank
executed an allonge endorsing the note to Marchai.

99. On July 11, 2013, A&K executed another Notice of Trustee’s Sale.

100. The notice claimed that Perez owed $14,090.80 in unpaid assessments.

101.  According to the notice, A&K intended to sell the Property at a foreclosure sale
on August 28, 2013.

102.  OnJuly 31, 2013, A&K recorded the notice with the Clark County Recorder, but
again failed to rescind the Notice of Trustee’s Sale recorded on October 31, 2012.

103.  On August 27, 2013, less than 24 hours before the foreclosure sale, Peak Loan
Servicing, Marchai’s servicer, learned about the sale. Peak immediately contacted A&K and
asked it to postpone the sale so it could pay the lien.

104.  On the morning of the day of the sale (August 28, 2013), Naomi Eden at A&K

emailed Brittney O’Connor, the accounting clerk at CAMCO, in which she notes that “[t]he
11
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mortgage company is asking for an extension so they can get it paid off.” Eden asked O’Connor
if A&K could postpone the sale.

105.  O’Connor responded to the email asking Eden how many oral postponements
Wyeth Ranch had remaining.

106. Eden advised O’Connor that Wyeth Ranch still had three postponements left.

107.  O’Connor then emailed Michele Weaver, a CAMCO manager. O’Connor told
Weaver that Wyeth Ranch had a foreclosure sale set for that morning, that it could postpone the
sale three times, and that “[t]he mortgage company would like an extension so they can pay off
the account.”

108. In her email to Weaver, O’Connor said she “will use all postponements then go to
sale on the 3rd sale date set,” “[u]nless otherwise directed by the board.” Unless the association
directed otherwise, postponing foreclosure sales until the third sale date was CAMCQO’s standard
practice.

109.  According to the last email in the chain, Weaver “received confirmation” that
Wyeth Ranch did “NOT want to postpone.”

110. Wyeth Ranch refused to postpone the sale so Marchai could pay off the account
and proceeded with the foreclosure.

111.  On August 28, 2013, A&K conducted a foreclosure sale.

112.  The Wyeth Ranch foreclosure sale occurred on August 28, 2013. At the
foreclosure sale, SFR Investments Pool 1, LLC, submitted the winning bid of $21,000.00.

113.  On September 9, 2013, a Trustee’s Deed Upon Sale (“Trustee’s Deed”’) was
recorded in the Official Records of the Clark County Recorder, conveying the Property to SFR.

114. At the time of the foreclosure, Wyeth Ranch’s assessment ledger reflected a
$10,679.12 balance. There is no differentiation between superpriority and subpriority portions of

the lien.
12
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115. Based upon the disbursements remitted to Wyeth Ranch by A&K after the

NODA, the Court finds that the following amounts were applied to the running account:

Date Disbursement Superpriority Balance
9/30/08 840.00

3/2/10 590.40 249.60

6/8/10 204.60 45.00

8/20/10 172.76 (-127.76)

116. The disbursements from A&K extinguished the superpriority portion of the lien in
August 2010, well before the foreclosure sale.

117.  Even if the Court did not find that Wyeth Ranch applied the disbursements to the
oldest outstanding delinquent assessment, the principles of justice and equity in this case weigh
in favor of the application of those disbursements to the oldest delinquent assessment and the
extinguishment of the superpriority portion of the lien.

118.  SFR as a purchaser of over 600 properties at HOA foreclosure sales was aware of
the issues related to superpriority HOA liens and the risks associated with purchasing a property
at this type of auction.

119.  Wyeth Ranch received payment in full ($10,679.12) of its assessment lien.

120.  The Declaration of Value asserts that the Property has a “Transfer Tax Value” of
$307,403.00.

121.  The Property’s fair market value on August 28, 2013, was $360,000.00.

122. If any of the preceding findings of fact are more appropriately deemed
conclusions of law, then they shall be considered conclusions of law.

13
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CONCLUSIONS OF LAW

123.  The analysis made in this bench trial is limited to the matters on remand to the
Court which includes:

a. Whether Perez’s payments actually cured the superpriority default, based upon the
actions and intent of the homeowner and the HOA and, if those cannot be determined, upon the
District Court’s assessment of justice and equity.

b. SFR’s purported status as a bona fide purchaser.

124.  Additionally, the Court evaluates the dispute between Wyeth Ranch and Marchai
related to the conduct of the foreclosure sale and issues related to application and remittance of
the proceeds of the sale.

125.  NRS 40.010 provides that “an action may be brought by any person against
another who claims an estate or interest in real property adverse to the person bringing the
action, for the purpose of determining such adverse claim.” NRS § 40.010.

126. “In a quiet title action, the burden of proof rests with the plaintiff to prove good
title in himself.” See Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318
(1996).

127.  NRS 116.3116 grants an association “a lien on a unit for any construction penalty
that is imposed against the unit’s owner pursuant to NRS 116.31035, any assessment levied
against that unit or any fines imposed against the unit’s owner from the time the construction
penalty, assessment or fine becomes due.” NRS § 116.3116(1) (2011).”

128.  An association’s lien “is prior to all other liens and encumbrances on a unit

except:”

> The Legislature has amended NRS 116 several times in the time between when Wyeth Ranch initiated the

foreclosure process and ultimately completed the foreclosure.
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(a) Liens and encumbrances recorded before the recordation of the declaration

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent . . .; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit . . . .

NRS § 116.3116(2) (2011).

129. NRS 116.3116(2) also provided:

The lien is also prior to all security interests described in paragraph (b) to the
extent of the assessments for common expenses based on the periodic budget
adopted by the association pursuant to NRS 116.3115 which would have become
due in the absence of acceleration during the 6 months immediately preceding
institution of an action to enforce the lien . . . .

NRS § 116.3116 (2003) (emphasis added).°

130.  Although the association’s lien includes all “assessments,” the lien has two parts:
a superpriority piece, “consisting of the last nine months of HOA dues,” and a subpriority piece
consisting of all other “assessments.” SFR Invs. Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. 742,
745,334 P.3d 408, 411 (2014).

131.  The “superpriority” piece of the association’s lien has priority over the first deed
of trust, but the “subpriority” part is subordinate. SFR, 130 Nev. at 745, 334 P.3d at 411.

132.  In 2008, NRS 116 limited the superpriority portion of an association’s lien to the
“6 months immediately preceding institution of an action to enforce the lien.” NRS §
116.3116(2).

133.  An association institutes an action to enforce the lien through the service of a
notice of delinquent assessment. See Saticoy Bay LLC Series 2021 Gray Eagle Way v. JP

Morgan Chase Bank, N.A., 133 Nev. 21, 26, 388 P.3d 226, 231 (2017).

6 When Wyeth Ranch sent Perez the NODA in October 2008, the statute granted association’s superpriority

of only six, not nine, months of dues. See NRS § 116.3116(2) (2003). The Legislature amended the section to grant a
superpriority lien of nine months in October 2009. See NRS § 116.3116(2) (2009).
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134.  The lien’s superpriority portion does not include collection fees, late fees, interest,
or foreclosure costs. Horizons at Seven Hills Homeowners Ass’'n v. Ikon Holdings, LLC, 132
Nev. 362, 371, 373 P.3d 66, 70 (2016).

135.  Wyeth Ranch instituted an action to enforce its lien on October 8, 2008, when it
served and recorded the NODA.

136.  Only those association dues that came due between April 1, 2008, and September
30, 2008 - the six months before Wyeth Ranch instituted an action to enforce its lien - had
superpriority status.” See NRS § 116.3116(2); Saticoy Bay LLC Series 2021 Gray Eagle Way,
133 Nev. at 26, 388 P.3d at 231; Horizons at Seven Hills Homeowners Ass’'n, 132 Nev. at 371,
373 P.3d at 70.

137.  Wyeth Ranch assessed two quarterly charges of $420.00 in dues during the six
months preceding its institution of an action to enforce its lien: April 1, 2008 and July 1, 2008.

138.  Wyeth Ranch had a superpriority lien for $840.00.

139.  After Wyeth Ranch instituted an action to enforce its lien, Perez made payments
totaling $3,390.00.

140. Perez did not direct the application of those payments to any particular expenses.

141. A&K applied the first fruits of those payments, totaling $1,008.25, to collection
costs.

142.  A&K then disbursed to Wyeth Ranch the remainder, totaling $2,381.75. The
Court finds that Wyeth Ranch applied those disbursements to the oldest delinquent association

dues.

! Before Judge Bell and the Nevada Supreme Court, SFR argued that the November 29, 2011 notice of de-
linquent assessment was the operative notice for the institution of an action to enforce the lien. But Judge Bell pre-
viously rejected that argument and the Nevada Supreme Court affirmed that the September 2008 notice of delin-
quent assessment was the operative notice for the institution of an action to enforce the lien. See SFR Invs. Pool 1,
LLC v. Marchai, B.T., No. 74416, Order Vacating J. & Remanding at 1-2 (Mar. 18, 2020).
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143. The payments by Perez more than satisfied the superpriority portion of Wyeth
Ranch’s lien prior to foreclosure.

144. If the Court were to conduct an analysis of the basic principles of justice and
equity so that a fair result can be achieved,” 9352 Cranesbill Tr., 136 Nev. at 80, 459 P.3d at
231, that analysis would militate in favor of the satisfaction of the superpriority portion of the
lien through the payments made by Perez.

145.  Although Wyeth Ranch had one lien, it maintained two accounts: a violation
account and an assessment account.

146. A&K also maintained an account for collection costs.

147.  When Perez made a payment to A&K after Wyeth Ranch instituted an action to
enforce the lien, it first applied a portion of those payments (totaling $1,008.25) to its collection
account before remitting the balance to Wyeth Ranch. None of the $2,381.75 A&K disbursed to
Wyeth Ranch went to collection costs.

148.  When Wyeth Ranch received the $2,381.75 disbursements from A&K, it applied
all payments to its assessment account. Wyeth Ranch applied none of those payments to the
violation account.

149.  Wyeth Ranch applied the $2,381.75 to one running account: the assessment
account. Because payments to one running account are applied to the oldest amounts due,
Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.

150. This conclusion is also in the interests of justice and equity. Under this analysis,
Perez, who did not abandon the Property but for five years made payments to Wyeth Ranch
totaling $3,390.00, receives the benefit of having any deficiency reduced by the fair market value
of the Property at the time Marchai forecloses. SFR, who paid a mere $21,000.00 for its interest
in the Property, takes the Property subject to the DOT and has rented the property for the last

seven years and may be entitled to excess proceeds of sale.
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151. As SFR is in the business of purchasing properties at HOA foreclosures it is not a
bona fide purchaser but is well aware of the risks associated with superpriority issues.

152.  When Wyeth Ranch foreclosed, it foreclosed upon a subpriority lien, and
Marchai’s DOT survived Wyeth Ranch’s foreclosure.

153. The Court rules for Marchai on its claim for quiet title and against SFR on its
claim for declaratory relief/quiet title.

154.  As SFR’s declaratory relief/quiet title claim fails, the Court must also dismiss
SFR’s request for injunctive relief seeking to enjoin Marchai from foreclosing on its deed of
trust.

155. A wrongful foreclosure occurs when “no breach of condition or failure of
performance existed . . . which would have authorized the foreclosure.” Collins v. Union Fed.
Sav. & Loan Ass’n, 99 Nev. 284, 304, 662 P.2d 610, 623 (1983).

156. “[T]he material issue of fact in a wrongful foreclosure claim is whether the trustor
was in default when the power of sale was exercised.” /d.

157. Itis indisputable that Perez defaulted on subpriority amounts of Wyeth Ranch’s
lien.

158. As Wyeth Ranch foreclosed upon a subpriority lien, Marchai has no claim for
wrongful foreclosure.

159. The only "duties" owed to Marchai are outlined in Sections 116.3116 through
116.31168. Wyeth Ranch satisfied these duties by complying with all notice and recording
requirements.

160. NRS 116.1113 does not impose extra-statutory duties on an HOA; it only governs
existing contracts and duties.

161. Here, the notice requirements of Sections 116.3116 through 116.31168 have

already been reviewed on appeal, and the HOA has complied with the notice requirements.
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Similarly, it has already been determined on appeal that the HOA was not required to postpone
the sale to provide Marchai additional time pay.

162. Plaintiff never mentions in its Complaint a misapplication of proceeds, excess
proceeds, or NRS 116.31164(3)(c)’s payment breakdown.

163.  An interpleader action was filed by A&K (A-13-690586-C) regarding excess
proceeds. It would be unduly prejudicial to direct a misapplication of proceeds claim against the
HOA after A&K has filed bankruptcy and preventing the HOA from seeking any redress it may
have against A&K, if A&K misapplied the proceeds from the sale.

164. Plaintiff did not file an unjust enrichment claim or establish at trial that Wyeth
Ranch was unjustly enriched.

165. NRS § 116.1113 imposes an obligation of good faith in the performance or
enforcement of every contract or duty governed by NRS Chapter 116.

166. Wyeth Ranch has not violated NRS 116.1113.\

167. Marchai’s claim for bad faith against Wyeth Ranch is dismissed.

168. Perez defaulted on subpriority amounts of Wyeth Ranch’s lien.

169. Because Wyeth Ranch foreclosed upon a subpriority lien, Marchai has no claim
against Wyeth Ranch for breach of its obligations under NRS § 116.1113.

170. Marchai’s claim under NRS § 116.1113 is dismissed.

171. To establish a claim for intentional interference with a contract, a plaintiff must
prove it entered into a valid and existing contract, the defendant knew of the contract, the
defendant engaged in intentional acts intended or designed to disrupt the contractual relationship,
the contract was disrupted, and the plaintiff suffered damages. J.J. Indus., LLC v. Bennett, 119
Nev. 269, 274, 71 P.3d 1264, 1267 (2003).

172. The Note and DOT evidenced a valid and existing contract between Marchai and

Perez.
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173.  Wyeth Ranch and SFR knew of Marchai’s contract with Perez, because the
recorded DOT and assignments are matters of public record.

174.  The foreclosure was not intended to disrupt, nor did it disrupt, the contract that
contemplates the foreclosure.

175. As Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien,
Marchai’s contract with Perez was not disrupted, and Marchai suffered no damages.

176. Marchai’s claim for intentional interference with contractual relations is
dismissed.

177. It is not disputed that a portion of the assessment lien remained after Perez’s
payments were applied, and Perez was in default at the time of the sale.

178. Itis irrelevant to the wrongful foreclosure claim whether the remaining portion
was superpriority or subpriority, because the HOA never made an affirmative representation at
the time of the sale that it was foreclosing on a superpriority portion of lien.

179.  Wyeth Ranch was not required to make an announcement regarding superpriority
at the time of the foreclosure sale.

180. NRS 40.430 et seq. provides the statutory framework for judicial actions for
foreclosure of real mortgages in Nevada and “must be construed to permit a secured creditor to
realize upon the collateral for a debt or other obligation agreed upon by the debtor and creditor
when the debt or other obligation was incurred.” NRS § 40.230 (2).

181. In an action for judicial foreclosure, “the judgment must be rendered for the
amount found due the plaintiff, and the court, by its decree or judgment, may direct a sale of the
encumbered property, or such part thereof as is necessary, and apply the proceeds of the sale as

provided in NRS 40.462.” NRS § 40.430(1).
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182. “[A] creditor of a note secured by real property must first pursue judicial
foreclosure before recovering from the debtor directly.” McDonald v. D.P. Alexander & Las
Vegas Boulevard, LLC, 121 Nev. 812, 816, 123 P.3d 748, 750 (2005).

183.  To enforce a deed of trust through foreclosure, the same party must hold the deed
of trust and underlying promissory note. Edelstein v. Bank of New York Mellon, 128 Nev. 505,
512, 286 P.3d 249, 254 (2012) (citing Cervantes v. Countrywide Home Loans, Inc., 656 F.3d
1034, 1039 (9th Cir. 2011)).

184.  Separation of the note and deed of trust does not preclude enforcement when the
documents are ultimately unified in the same holder. Edelstein, 128 Nev. at 520, 286 P.3d at 259
(citing In re Tucker, 441 B.R. 638, 644 (Bankr. W.D. Mo. 2010)).

185. “To prove that a previous beneficiary properly assigned its beneficial interest in
the deed of trust, the new beneficiary can demonstrate the assignment by means of a signed
writing.” Edelstein, 128 Nev. at 522, 286 P.3d at 260 (citing Leyva v. Nat’l Default Servicing
Corp., 127 Nev. 470, 255 P.3d 1275, 1279 (2011)).

186.  This requirement parallels the requirements for assignment of an interest in lands
generally, which “must be in writing, subscribed by the party creating, granting, assigning, or
declaring the same, or by the party’s lawful agent thereunto authorized in writing.” NRS
§111.205(1).

187. An assignment of a beneficial interest in a deed of trust must further be recorded
in the recorder’s office of the county where the property is located. NRS § 106.210 (2015).

188.  Through MERS, CMG Mortgage assigned the Deed of Trust to CitiMortgage,
who assigned it to U.S. Bank, who ultimately assigned it to Marchai.

189. The assignments satisfy the above requirements: they are in writing, subscribed to
by the agent of the prior beneficiary, and recorded in Clark County where the Property is located.

190. Marchai, as the beneficiary of the DOT, may enforce it.
21
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191. For a subsequent lender to establish it may enforce a note, it must “present
evidence showing endorsement of the note either in its favor or in favor of [its servicer].”
Edelstein, 128 Nev. at 522, 286 P.3d at 261 (citing In re Veal, 250 B.R. 897, 921 (9th Cir. BAP
2011)); see also Leyva, 255 P.3d at 1279.

192.  When a promissory note is endorsed to another party, the UCC permits a note to
“be made payable to bearer or payable to order,” depending on the endorsement. Leyva, 255 P.3d
at 1280 (citing NRS § 104.3109).

193. The Note is payable to the order of Marchai. CMG Mortgage endorsed the Note
payable to the order of CitiMortgage. CitiMortgage then executed an allonge making the Note
payable to U.S. Bank, who then executed another allonge making the Note payable to Marchai.

194. Marchai may enforce the Note.

195. Perez must pay the principal and interest on the debt evidenced by the Note, and
failure to make such payments constitutes default and breach of the Note and DOT.

196. Upon default, the DOT’s beneficiary must notify Perez of the breach and provide
30 days to cure.

197. If Perez fails to cure, the beneficiary may accelerate the Note’s full payment and
invoke the power of sale and any other remedies permitted by law.

198. Perez failed to make the October 1, 2011 payment on the Note and all payments
due after that, resulting in default under the Note and DOT.

199.  On October 3, 2012, the loan servicer gave notice of the breach to Perez.

200. Perez failed to cure the breach within 30 days, and Marchai elected to accelerate
the amounts owed.

201. Marchai is entitled to a judgment of this Court ordering the Property sold at

foreclosure to satisfy the amounts due under the Note.
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202. Based upon the Court’s conclusion related to the satisfaction of the superpriority
portion of the lien, prior to the sale SFR took subject to the Note and DOT. SFR as a successor
in interest to Perez, is entitled to all notices related to any sale of the Property by Marchai.

203. If any of the above conclusions of law are more appropriately characterized as
findings of fact, then they shall be deemed findings of fact.

Based upon the foregoing Findings of Fact and Conclusions of Law, and other
good cause appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that as to
Plaintiff’s Claim for Declaratory Relief/Quiet Title, the Court finds in favor of Marchai that the
Deed of Trust was not extinguished by the HOA foreclosure as the superpriority portion of the
HOA lien was extinguished by Perez’s payments;

IT IS FURTHER ORDERED that SFR’s interest in the Property is subordinate
and subject to the interest of Marchai.

IT IS FURTHER ORDERED that Marchai’s claim for judicial foreclosure of

the Property is granted.

Dated this 5" day of March, 2021

Elizabeth G@@;W Judge

CERTIFICATE OF SERVICE
I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and Conclusions of

Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in the Eighth Judi-

cial District Court Electronic Filing Program.

/sl Dowv Kubinac
Dan Kutinac, JEA
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