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DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada business trust, }

Plaintiff, Case No.: A-13-689461-C
Dept. No. XI

V.
Consolidated with: A-16-742327-C

CRISTELA PEREZ, an individual; ez al.

Defendants.

AND ALL RELATED CLAIMS AND
ACTIONS

R e o e e e e e e e S,

Joint Pre-Trial Memorandum
Under EDCR 2.67(b), Marchai, B.T., SFR Investments Pool 1, LLC, and Wyeth Ranch

Community Association submit their joint pretrial memorandum.

m A brief statement of the facts of the case.

In 2004, Cristela Perez acquired the property at 7119 Wolf Rivers Avenue, Las Vegas,
Nevada 89131. To purchase the property, Perez entered into two loans secured by deeds of trust.
In 2005, Perez refinanced her loans and entered into one InterestFirst Adjustable Rate Note,
secured by a first deed of trust. After a few transfers of the note and assignments of the deed of
trust that secured the note, Marchai, B.T. became the holder of the note and deed of trust.

In January 2008, Perez became delinquent on the assessments owed to Wyeth Ranch

Community Association. On September 30, 2008, Wyeth Ranch instituted an action to enforce
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its assessment lien. After Wyeth Ranch instituted an action to enforce its lien, Perez made
payments towards her assessments.

On August 28, 2013, Wyeth Ranch foreclosed its lien. SFR Investments Pool 1, LLC
submitted the winning bid of $21,000.00. Perez owed Wyeth Ranch $10,679.12 in assessments,
late fees, and interest at the time of the foreclosure. From the foreclosure proceeds, Wyeth

Ranch received $10,679.12 and applied the payment to Perez’s account.

2) A list of all claims for relief designated by reference to each claim or paragraph of a pleading
and a description of the claimant’s theory of recovery with each category of damage
requested.

Marchai’s Claims for Relief

1. Judicial Foreclosure of Deed of Trust (Compl. 1st Cause of Action (Sept. 30,
2013).) Marchai asks the Court to order that its deed of trust be foreclosed, for a sale of the
property, and an award of any deficiency against the borrower.

2. Wrongful Foreclosure (Compl. 3d Claim for Relief (Aug. 25, 2016).) To the extent
Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a superpriority lien, then that
foreclosure was wrongful because Perez’s payments satisfied the superpriority portion of Wyeth
Ranch’s lien.!

3. Violation of NRS § 116.1113 (Compl. 4th Claim for Relief (Aug. 25, 2016).) To the
extent Wyeth Ranch claims it foreclosed upon a superpriority lien, then Wyeth Ranch did not act
in good faith because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.
Also, if the Court concludes that Perez did not satisfy the lien’s superpriority part, then Wyeth
Ranch did not act in good faith when it accepted the proceeds of the foreclosure to which it was
not entitled.

4. Intentional Interference with Contractual Relations (Compl. 5th Claim for Relief
(Aug. 25, 2016).) To the extent Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a

superpriority lien, then Wyeth Ranch and SFR intentionally interfered with Marchai’s

! The Court previously granted summary judgment against Marchai on its First and Second Claims for Relief
for declaratory relief under the takings and due process clauses of the United States and Nevada Constitutions. See
Decision & Order at 6:23-28 (Oct. 3, 2017); see also Decision & Order at 7:21-18:7 (Mar. 22, 2016).
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contractual relationship with Perez because Perez’s payments satisfied the superpriority portion
of Wyeth Ranch’s lien.

5. Quiet Title (Compl. 6th Claim for Relief (Aug. 25, 2016).) Marchai seeks an order
quieting title and concluding that Marchai’s deed of trust remains as a valid encumbrance against
the property.?

SFR’s Claims for Relief

1. Declaratory Relief/Quiet Title (Answer, Countercl. & Crosscl. 1st Claim for
Relief (Nov. 13, 2013).) SFR seeks an order quieting title to the property and declaring that
Wyeth Ranch’s foreclosure extinguished Marchai’s deed of trust.

2. Preliminary and Permanent Injunction (Answer, Countercl. & Crosscl. 2nd Claim
for Relief (Nov. 13, 2013).) SFR seeks an order enjoining Marchai from foreclosing upon its deed

of trust.

3) A list of affirmative defenses.

SFR’s affirmative defenses to Marchai's judicial foreclosure claim

1. Plaintiff fails to state a claim upon which relief may be granted.

2. Plaintiff is not entitled to relief from or against SFR, as Plaintiff has not sustained
any loss, injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of Plaintiff.

4. The occurrence referred to in the Complaint, and all injuries and damages, if any,

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom

SFR had no control.
5. SFR did not breach any statutory or common law duties owed to Plaintiff.
6. Plaintiff’s claims are barred because SFR complied with applicable statutes and

with the requirements and regulations of the State of Nevada.

z The Court previously dismissed Marchai’s quiet title claim against Wyeth Ranch. See Order Denying, in
Part, and Granting, in Part, Def. Wyeth Ranch Cmty. Ass’ns Mot. to Dismiss at 2:6-7 (Jan. 24, 2017).
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7. Plaintiff’s causes of action are barred in whole or in part by the applicable statutes
of limitations or repose, or by the equitable doctrine of laches, waiver, estoppel, and ratification.

8. Plaintiff is not entitled to equitable relief because it has an adequate remedy at law.

9. Plaintiff has no standing to enforce the first deed of trust and the underlying
promissory note.

10.  The first deed of trust and other subordinate interests in the property were

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116.

Marchai’s affirmative defenses to SFR’s counterclaim

1. Defendant fails to state a claim on which relief can be granted.

2. All causes of action alleged by Defendant are barred by the applicable statute of
limitations.

3. All causes of action alleged by Defendant are barred by the doctrine of waiver,

laches, and estoppel.

4. All causes of action alleged by Defendant are barred by the doctrine of unclean
hands.

5. All causes of action alleged by Defendant are barred by the applicable statute of
frauds.

6. The conduct of Defendant bars any relief under the principles of equitable
estoppel.

7. Marchai incorporates by reference all affirmative defenses enumerated in Rule 8

of the Nevada Rules of Civil Procedure as though fully set forth herein.
8. All injuries or damages alleged by Defendant, if any, are a direct and proximate
cause of intervening or supervening acts of a person or persons other than Plaintiff and over

which Plaintiff did not nor reasonably could have exercised control.

9. Defendants failed to satisfy conditions precedent to bring an action against
Plaintiff.
10.  There is no basis for recovery of attorney’s fees or costs from Marchai.
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11. Any lien interest purportedly held by Defendant in the property that is the subject
of this litigation is inferior to Marchai’s first deed of trust interest in the property.
Wyeth Ranch’s affirmative defenses

1. Defendant denies that by reason of act, omission, fault, conduct or liability on
Defendant’s part, whether negligent, careless, unlawful or whether as alleged or otherwise,
Plaintiff was injured or damaged in any of the amounts alleged, or in any manner whatsoever.

2. Defendant is informed and believes, and thereon alleges, that the complaint, and
each and every cause of action therein, fails to state facts sufficient to constitute a cause of action
against Defendant.

3. Defendant is informed and believes, and thereon alleges, that the Complaint is
barred by issue preclusion and/or claim preclusion (i.e. the Doctrine of Res Judicata).

4. Defendant is informed and believes, and thereon alleges, that if Plaintiff suffered
or sustained any loss, damage, or detriment, the same is directly and proximately caused or
contributed to, in whole or in part, breach of warranty, breach of contract, or the acts, omissions,
activities, recklessness, negligence, and/or intentional misconduct of Plaintiff, thereby
completely or partially barring his recovery herein.

5. Defendant is informed and believes, and thereon alleges, that it is not legally
responsible in any fashion with respect to the damages and injuries claimed by Plaintiff; however,
if Defendant is subjected to any liability to Plaintiff, it will due, in whole or in part, to the breach
of warranty, breach of contract omissions, activities, carelessness, recklessness, or negligence of
others; wherefore any recovery obtained by Plaintiff against Defendant should be reduced in
proportion to the respective negligence, fault, and legal responsibility of all other parties, persons,
or entities who contributed to or caused any such injury or damage, in accordance with the laws
of comparative negligence.

6. Defendant is informed and believes, and thereon alleges, that at the time of the
incident alleged in Plaintiff’s claims, Plaintiff knew of and fully understood the danger and risk

incident to its undertaking, but despite such knowledge, freely and voluntarily assumed and




DAVID J. MERRILL, P.C.
10161 PARK RUN DRIVE, SUITE 150

LAS VEGAS, NEVADA 89145

(702) 566-1935

O 00 N o U1 b W N =

[o) ~ [e)) V)] BN w N —_ o O (0] ~ (@) V)] N w N —_ o

exposed itself to all risk of harm and the consequent injuries or damages, if any, resulting
therefrom.

7. Plaintiff is informed and believes, and thereon alleges, that the cross-claims, and
each and every cause of action in the cross-claims, is barred by the applicable Statutes of Repose.

8. Defendant is informed and believes, and thereon alleges, that as to each alleged
cause of action, Plaintiff has failed, refused, and neglected to take reasonable steps to mitigate his
own alleged damages, if any, thus barring or diminishing Plaintiff’s recovery.

9. Defendant is informed and believes, and thereon alleges, that the crossclaims, and
each and every cause of action contained therein, is barred by the applicable Statutes of
Limitation.

10.  Defendant is informed and believes, and thereon alleges, that Plaintiff
unreasonably delayed by the filing of the crossclaims, and notification of the alleged causes of
action, and the basis for the causes of action alleged against Defendant, all of which has unduly
and severely prejudiced Defendant in its defense of this action, thereby barring or diminishing
Plaintiff’s recovery under the Doctrine of Estoppel.

11.  Defendant is informed and believes, and thereon alleges, that Plaintiff
unreasonably delayed both the filing of the crossclaims and notification or the alleged cause of
action, and the basis for the causes of action alleged against this answering Defendant, all of
which has unduly and severely prejudiced Defendant, thereby barring or diminishing Plaintiff’s
under the Doctrine of Laches.

12.  Defendant is informed and believes, and thereon alleges, that Plaintiff failed to
join all necessary and indispensable parties to this lawsuit.

13.  Defendant is informed and believes, and thereon alleges, that the injuries and
damages of which Plaintiff complains were proximately caused by, or contributed by, the acts of
other Defendants, Cross-Defendants, Third-Party defendants, persons and/or other entities, and
that said acts were an intervening and superseding cause of the injuries and damages, if any, for

which the crossclaims complains, thus barring Plaintiff from recovering against Defendant.
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14. Defendant is informed and believes, and thereon alleges, that the crossclaims are
barred by the Statute of Frauds.

15. It has been necessary for this Defendant to retain the services of an attorney to
defend this action, and this Defendant is entitled to a reasonable sum for attorney’s fees and
costs.

16. Defendant is informed and believes, and thereon alleges, that the claims of
Plaintiff are reduced, modified, or barred by the Doctrine of Unclean Hands.

17. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because Counterclaimant received payment.

18. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because of changed circumstances.

19.  Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because Plaintiff released its claims.

20.  Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because of the Parol Evidence Rule.

21.  Defendant is informed and believes and thereon alleges that Plaintiff’s
performance was excused because of cardinal change.

22.  Defendant is informed and believes that Plaintiff’s first and second causes of
action are barred by the Nevada Supreme Court’s decision in Saticoy Bay LLC Series 350 Durango
104 ». Wells Fargo Home Mortgage, Case No. 68630.

23.  Defendant is informed and believes and thereon alleges that Plaintiff failed to
comply with the mediation requirements set forth in NRS Chapter 38.

SFR'’s affirmative defenses to Marchai’s remaining claims

1. The Bank fails to state a claim upon which relief may be granted.

2. The Bank is not entitled to relief from or against SFR, as the Bank has not
sustained any loss, injury, or damages that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Counterclaim, and all injuries and damages, if

any, resulting therefrom, were caused by the acts or omissions of the Bank.
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4. The occurrence referred to in the Counterclaim, and all injuries and damages, if
any, resulting therefrom, were caused by the acts or omissions of a third party or parties over

whom SFR had no control.

5. SFR did not breach any statutory or common law duties allegedly owed to the
Bank.

6. The Bank failed to mitigate its damages, if any.

7. The Bank’s claims are barred because SFR complied with applicable statutes and

with the requirements and regulations of the State of Nevada.

8. The Banks’ claims are barred because the Association and its agents complied
with applicable statutes and regulations.

9. The Bank’s causes of action are barred in whole or in part by the applicable
statutes of limitations or repose, or by the equitable doctrines of laches, waiver, estoppel,
ratification, and unclean hands.

10.  The Bank is not entitled to equitable relief because it has an adequate remedy at
law.

11.  The Bank has no standing to enforce the first deed of trust and/or the underlying

promissory note.

12.  The Bank has no standing to enforce the statutes and regulations identified in the
Counterclaim.
13. The first deed of trust and other subordinate interests in the property were

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116.

14.  The Bank has no standing to challenge the constitutionality of NRS 116.

15.  The Banks claims are barred because the Association and its agents complied with
the foreclosure noticing requirements outlined in the CC&Rs.

16.  The Bank has no remedy against SFR because, pursuant to NRS 116.31166, SFR is
entitled to rely on the recitals contained in the Association foreclosure deed that the sale was

properly noticed and conducted.
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17.  The bank has no remedy against SFR because SFR is a bona fide purchaser for
value.
18.  The Bank has no remedy against SFR because the amounts owed under the first

deed of trust have been satisfied.

(4)  Alist of all claims or defenses to be abandoned.

Marchai’s claims or defenses to be abandoned

None.

SFR’s claims or defenses to be abandoned

None.

Wyeth Ranch’s claims or defenses to be abandoned

None.

(5)  Alist of all exhibits, including exhibits which may be used for impeachment, and a
specification of any objections each party may have to the admissibility of the exhibits of an
opposing party. If no objection is stated, it will be presumed that counsel has no objection to
the introduction into evidence of these exhibits.

See the attached Joint Exhibits List.

(6)  Any agreements as to the limitation or exclusion of evidence.

None.

(7)  Alist of the witnesses (including experts), and the address of each witness which each party
intends to call. Failure to list a witness, including impeachment witnesses, may result in the
court’s precluding the party from calling that witness.

Marchai’s witnesses

1. Chaim Freeman
c/o David J. Merrill, P.C.
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

2. Scott Sawyer
Sebastian Investment Corporation
6320 Canoga Avenue, Suite 1500
Woodland Hills, California 91367

3. R. Scott Dugan
R. Scott Dugan Appraisal Company, Inc.
8930 West Tropicana Avenue, Suite 1
Las Vegas, Nevada 89147
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Mr. Dugan is an expert witness who will opine on the value of the property as of the day

Wyeth Ranch foreclosed.

4. Yvette Sauceda
Complete Association Management Company
4775 West Teco Avenue, Suite 140
Las Vegas, Nevada 89118

5. Marchai reserves the right to call any witnesses necessary for the authentication of

any exhibits.

SFR’s witnesses

1. Chris Hardin
¢/o Kim Gilbert Ebron
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Wyeth Ranch’s witnesses

1. Yvette Sauceda
c/o Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(8) A brief statement of each principal issue of law which may be contested at the time of trial.
This statement shall include with respect to each principal issue of law the position of each

party.

1. Whether Wyeth Ranch treated the lien’s superpriority and subpriority portions as separate
accounts or one running account.

Marchai’s position

Wyeth Ranch treated the superpriority and subpriority portions of its lien as one running
account, not separate accounts. When Wyeth Ranch charged an assessment, interest, or fee to
Perez, it noted the charge on one account ledger. And when Wyeth Ranch received payment
towards Perez’s account, it noted it on the same account ledger. Although Wyeth Ranch
maintained separate ledgers for assessments and fines, it did not keep a different account for its

lien’s superpriority and subpriority portions.
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SFR and Wyeth Ranch'’s position

Cranesbill does not limit the review of multiple accounts to the superpriority portion or
subpriority portions of the lien, but also includes costs of foreclosure, and therefore allows
payments to be applied separately to cost of foreclosure. See Cranesbill at 231-232, stating: "[t]he
resolution of this issue may vary depending on whether the district court considers the unpaid
HOA assessments and other costs the homeowner is required to pay to the HOA, such as the
costs of foreclosure, to be on a running account, and therefore a single debt, or whether it
considers there to be multiple accounts. Compare 60 Am. Jur. 2d Payment § 72 [*232] (2019)
(addressing a single running account), with [**12] Able Elec.,104 Nev. at 33,752 P.2d at

220 (addressing multiple accounts)."”

2. Whether Wyeth Ranch and Perez had an agreement directing the application of Perez’s
payments.

Marchai’s position

Wyeth Ranch and Perez did not have any agreement directing the application of Perez’s
partial payments to any specific charges on her account. Although Perez and Wyeth Ranch
entered into a payment plan in March 2010, which specified how Wyeth Ranch would apply each
payment, that payment plan required Perez to make monthly payments of $669.87 starting on
April 1, 2010. Perez never made a payment of $669.87 on or after April 1. And the payment plan
terminated on July 2, 2010.

SFR and Wyeth Ranch'’s position

Cranesbill does not require an agreement between a homeowner and the homeowner's
association on how to apply the homeowner's partial payments. Cranesbill instead states: [i]n
general, "[w]hen a debtor partially satisfies a judgment, that debtor has the right to make an
appropriation of such payment to the particular obligations outstanding.” /4. at 30-31, 32, 752
P.2d at 219, 220. The debtor must direct that appropriation "at the time the payment is
made.” [**10] /4. at 32,752 P.2d at 220. If the debtor does not direct how to apply the payment

to her account, the creditor may determine how to allocate the payment. /4. at 32, 752 P.2d at

1
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220. But, in that circumstance, once the creditor applies the partial payment, "the creditor may

not thereafter change the application to another debt.” 74.

3. How Wyeth Ranch applied Perez’s payments.

Marchai’s position

For each payment Perez made after April 2008, Alessi & Koenig first removed a portion
of each payment for its collection costs. Wyeth Ranch then applied the remaining amount to
Perez’s account. Wyeth Ranch has not produced any document (and its witness testified that no
such record exists), demonstrating how Wyeth Ranch applied each of Perez’s partial payments
made after April 2008. But the documents reveal that Wyeth Ranch applied partial payments first
to assessments (as opposed to interest or late fees). And, a September 2008 report produced by
Wyeth Ranch reflects that it applied payments to the o/dest association dues first.

SFR’s position

Here, the evidence will establish the Association directed the payments as follows: First, a
portion of each payment paid collections costs and fees. Second, the remaining portion was
forwarded to the Association who then applied the funds to the most recent past due
assessments, and then if any remained, to the oldest debt due. With the exception of two
payments, the borrower never made any further payments that could both cover the collection
costs and fees and the then-most recent past due assessment, such that when the Association
foreclosed, the lien still contained super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“ Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or a valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

12
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4. Whether Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.

Marchai’s position

Because the documentary evidence suggests that Wyeth Ranch applied payments first to
the oldest assessments, Perez’s payments satisfied the lien’s superpriority portion. But even if
the Court receives conflicting evidence on how Wyeth Ranch applied payments, under the
common law, it is presumed that payments are applied to the oldest amounts first when the
parties have a running account.

SFR’s position

No. Here, the evidence will establish the Association directed the payments as follows:
First, a portion of each payment paid collections costs and fees. Second, the remaining portion
was forwarded to the Association who then applied the funds to the most recent past due
assessments, and then if any remained, to the oldest debt due. With the exception of two
payments, the borrower never made any further payments that could both cover the collection
costs and fees and the then-most recent past due assessment, such that when the Association
foreclosed, the lien still contained super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesb:ll an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“ Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or a valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

5. Whether the equities weigh in favor of applying Perez’s partial payments towards the lien’s
superpriority portion.

Marchai'’s position
If the Court weighs the equities, it should conclude that Perez’s payments satisfied the

lien’s superpriority portion. SFR acquired its interest in the property for a mere $21,000. Yet the

13
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property had a market value of $360,000. SFR has rented the property for seven years and
received (or had the right to receive) far above $21,000. If Wyeth Ranch’s foreclosure
extinguished Marchai’s deed of trust, it loses its security for the loan. And, it subjects Perez to a
deficiency judgment of the entire amount of the loan. Further, if Wyeth Ranch foreclosed upon a
superpriority lien, then it must disgorge any excess proceeds it retained, plus interest, costs, and
potentially attorney’s fees.

SFR’s position

Under Cranesbill, because the Association directed the payment at the time it received it,
this Court does not reach the equitable analysis. This analysis only comes into play when neither
the homeowner nor the Association directed payment. The evidence here will show the
Association did direct the payment, first to collection costs and fees, then to the most recent past
due assessments then to the oldest debt. With the exception of two payments, the borrower never
made any further payments that could both cover the collection costs and fees and the then-most
recent past due assessment, such that when the Association foreclosed, the lien still contained
super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbsll an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“ Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and
should prevail on Marchai's alternative claims for damages, that do not include a claim for

proceeds after the sale or disgorgement damages.
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6. Whether a rebuttable presumption applies that Wyeth Ranch followed the law when it
applied the foreclosure sale proceeds to Perez’s account.

Marchai’s position

NRS § 47.250(16) creates a rebuttable presumption that “the law has been obeyed.”
Here, Wyeth Ranch applied $10,679.12 to Perez’s account following the foreclosure. It could
only have received and applied that amount to Perez’s account if Perez’s payments had satisfied
the lien’s superpriority portion.

SFR's position

There is no law that governs how an Association must apply funds to any given
delinquent account. Thus, the presumption that the Association followed the law does not apply
to the Association's application of payments. Here, the Court must abide by how the Association
applied the payments at the time the payments were received. This application cannot be
changed after the fact.

SFR is unclear as to what Marchai means when it talks about application of the sales

proceeds to the Association's lien, but under NRS 116.31164, the order of payment is as follows:

1. reasonable expenses of sale;

2. reasonable expenses of securing possession before sale;
3. satisfaction of the association’s lien;

4. satisfaction of junior liens;

5. remittance of excess to unit's owner.

Most importantly, NRS 116.31166(9) provides, "[t]he receipt for the purchase money
contained in such a deed is sufficient to discharge the purchaser from obligation to see to the
proper application of the purchase money.” Thus, even if the Association applied the sale
proceeds incorrectly (something SFR does not believe happened), this misapplication would not
affect SFR's title or that the sale extinguished the deeds of trust.

Wyeth Ranch’s position

Even assuming a superpriority sale, Marchai would have the burden of demonstrating that

proceeds of the sale were applied incorrectly, that cannot be presumed. Nev. Rev. Stat. Ann. §
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47.250(5) has a disputable presumption "that money paid by one to another was due to the
latter.” Here, SFR paid to purchase the property, some of those funds were paid to Alessi as
collection costs, some went to Wyeth Ranch, and the remainder were interplead. Marchai does

not have a claim that proceeds from the sale were misapplied to seek those proceeds.

7. Whether Wyeth Ranch foreclosed upon a superpriority or subpriority lien.

Marchai’s position

As discussed above, because Perez’s partial payments satisfied the superpriority portion
of Wyeth Ranch’s lien, Wyeth Ranch foreclosed upon a subpriority lien.

SFR’s position

The Association foreclosed upon its lien which at the time of the sale contained super-
priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“ Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

8. Whether SFR acquired its interest in the property subject to Marchai’s deed of trust.
Marchai’s position
Because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien,
Wyeth Ranch foreclosed upon a subpriority lien. Hence, Marchai’s deed of trust survived the
foreclosure, and SFR acquired its interest in the property subject to Marchai’s deed of trust.
SFR’s position

No. SFR acquired title to the Property free and clear of the Deeds of Trust.
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Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbsll an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“ Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

(9)  An estimate of the time required for trial.

Two-three days.

(10)  Any other matter which counsel desires to bring to the attention of the court prior to trial.

The parties are working on a stipulated statement of facts that may significantly curtail
the trial’s length.

Wyeth Ranch has a pending Motion for Summary Judgment.

SFR objects to Scott Dugan's report and testimony as the issue of commercial
reasonableness is not an issue before this Court on remand. If that issue did exist, it was waived

when it was not raised on appeal. Because the remand is limited to the homeowner payment

17




DAVID J. MERRILL, P.C.
10161 PARK RUN DRIVE, SUITE 150

LAS VEGAS, NEVADA 89145

(702) 566-1935

O 00 N o U1 b W N =

[} ~ o)} 19,1 BN w N —_ o o} [0} ~ o)} 19} N w N —_ o

issue, SFR objects to Mr. Dugan's report and testimony regarding the retrospective market value

of the Property on the date of the sale as it has no bearing on the issues being tried.

Dated this 6th day of November 2020.

David J. Merrill, P.C.

By:

/s/ David J. Merrill

David J. Merrill

Nevada Bar No. 6060

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

(702) 566-1935

Attorney for Marchai, B.T.

Lipson Neilson P.C.

By:

/s/ David T. Ochoa

David T. Ochoa

Nevada Bar No. 10414

9900 Covington Cross Drive, Suite
120

Las Vegas, Nevada 89144

(702) 382-1500

Attorneys for Wyeth Ranch Community
Association

Kim Gilbert Ebron

By:

s/ Karen L. Hanks

Karen L. Hanks

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

(702) 485-3300

Attorneys for SFR Investments Pool 1, LLC
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4 WY000386 | Log
WY000390
5 WY000001 | Declaration of Covenants, Conditions and
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WY000055
6 WYO000056 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
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Exhibit Bates Date Date
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8 WYO000070 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000073 | (May 20, 2003)

9 WYO000074 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000077 | (Aug. 25, 2003)

10 WYO000078 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000081 | (Nov. 10, 2003)

11 WY000082 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000086 | (Feb. 10, 2004)

12 WY000087 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000090 | (May 4, 2004)

13 WY000432 | Deed of Trust (July 15, 2004)
WY000444

14 WY000445 | Deed of Trust (July 15, 2004)
WY000471

15 WY000591 | Grant, Bargain, Sale Deed (July 16, 2004)
WY000593

16 WY000587 | Grant, Bargain, Sale Deed (July 19, 2004)
WY000590

17 WY000091 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000094 | (July 22, 2004)
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Exhibit Bates Date Date
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18 WYO000095 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000098 | (Nov. 4, 2004)

19 MBTO0002—- | InterestFirst Adjustable Rate Note (Oct. 19, X
MBTO0010 | 2005)

20 MBTO0011— | Deed of Trust (Oct. 19, 2005)

MBT0032
21 MBTO0754— | Loan Policy of Title Insurance (Nov. 9, 2005)
MBTQ0769
22 67 Substitution of Trustee and Full Reconveyance
(Nov. 4, 2005)
23 9-10 Substitution of Trustee and Full Reconveyance

(Nov. 7, 2005)

24 WY000402 | Deed of Trust (Dec. 26, 2006)

WY000409

25 WY000339 | Email from Rose to Parker (Dec. 28, 2006)

26 MBT0058 Letter from Cristela Perez (Jan. 23, 2007)

27 MBT0270 Letter from Roses to Wyeth Ranch (Jan. 24,
2007)

28 MBT0279 Email from Johnson to Crystal Parker (Jan. 24,
2007)

29 WY000327 | Letter from Perez to Wyeth Ranch (Jan. 24,
2007)

30 WY000336 | Email from Parker to Johnson (Jan. 24, 2007)

31 WY000337 | Email from Johnson to Rose (Jan. 25, 2007)

32 WY000338 | Email from Parker to Johnson (Jan. 25, 2007)
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Exhibit Bates Date Date
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33 WY000334 | Email from Rose to Johnson (Jan. 30, 2007)

34 WY000335 | Email from Rose to Johnson (Jan. 30, 2007)

35 WY000116 | Letter from Wyeth Ranch to Perez (Apr. 4,
2007)

36 WY000329 | Email from Rose to Johnson (May 24, 2007)

37 WY000330 | Email from Ritchey to Johnson (June 1, 2007)

38 WY000331 | Email from Rossol to Johnson (June 1, 2007)

39 WY000333 | Email from Chris to Johnson (June 1, 2007)

40 WY000332 | Email from Christians to Johnson (June 2,
2007)

41 WY000324 | Letter from Wyeth Ranch to Perez (Aug. 21,
2007)

42 WY000323 | Letter from Wyeth Ranch to Perez (Sept. 18,
2007)

43 WY000322 | Letter from Wyeth Ranch to Perez (Oct. 5,
2007)

44 WY000284 | Letter from Wyeth Ranch to Perez (Sept. 11,
2008)

45 WY000392 | Account Statement (Sept. 17, 2008)

46 WY000477 | Lien Letter (Sept. 30, 2008)

WY000478

47 WY000628 | Notice of Delinquent Assessment (Lien) (Sept.
30, 2008)

48 WY000108 | Retainer Agreement (Oct. 28, 2008)

WY000109
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Exhibit Bates Date Date
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49 WY000476 | Notice of Default and Election to Sell Under
Homeowners Association Lien (Dec. 17, 2008)
50 WY000472 | Certified Mail Receipts (Jan. 7, 2009)
WY000475
51 WY000099 | Delinquent Collection Policy (Sept. 10, 2009)
WY000100
52 WY000350 | Authorization to Conclude Non-Judicial
Foreclosure and Conduct Trustee Sale (Nov. 5,
2009)
53 WY000505 | Notice of Trustee’s Sale (Dec. 18, 2009)
54 WY000493 | Record Property Information Report (Dec. 21,
- 2009)
WY000498
55 WY000507 | Certified Mail Receipts (Jan. 25, 2010)
WY000509
56 WY000511 | Certified Mail Receipts (Jan. 25, 2010)
WY000512
57 WY000504 | Facsimile Cover Letter (Feb. 3, 2010)
58 WY000506 | Payment Receipt (Feb. 18, 2010)
59 WY000521 | Payment Plan Detail (Mar. 11, 2010)
WY000522
60 WY000523 | Letter from Alessi & Koenig to Perez (Apr. 13,
- 2010)
WY000524
61 WY000533 | Payment Receipt (May 11, 2010)
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Number Number(s) Exhibit Description Offered  Objection’ Admitted
62 MBT0504 | Pre-Notice of Trustee Sale Notification (July 13,
2010)
63 WY000539 | Facsimile Cover Letter (July 27, 2010)
WY000540
64 WY000541 | Payment Receipt (Aug. 4, 2010)
65 WY000542 | Payment Plan Detail (Aug. 6, 2010)
WY000543
66 WY000544 | Payment Receipt (Sept. 29, 2010)
67 WY000545 | Payment Receipt (Nov. 30, 2010)
68 WY000136 | Letter from Wyeth Ranch to Perez (Dec. 27,
2010)
69 MBT0628- | Email from Charlene Fan to Branko Jeftic (Mar.
MBT0629 | 8, 2011)
70 14 Rescission of Notice of Trustee’s Sale (Mar. 8,
2011)
71 WY000631 | Notice of Trustee’s Sale (Mar. 8, 2011)
72 WY000546 | Payment Receipt (Mar. 11, 2011)
73 MBT0513— | Certified Mail Receipts (Apr. 4, 2011)
MBT0517
74 MBTO0286— | Notice of Delinquent Violation Lien (Apr. 21,
MBT0287 | 2011)
75 MBT0519 | Payment to Alessi & Koenig (May 25, 2011)
76 WY000110 | Authorization to Conclude Non-Judicial

Foreclosure and Conduct Trustee Sale (June 2,
2011)
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77 MBT0526 Breach of Payment Plan Letter (July 27, 2011)

78 WY000562 | Payment Receipt (Aug. 4, 2011)

79 WY000101 | Delinquent Collection Policy Wyeth Ranch
- Homeowners Association (Nov. 10, 2011)
WY000102

80 WY000657 | Lien Letter (Nov. 29, 2011)

81 WY000658 | Lien Letter (Nov. 29, 2011)
WY000659

82 WY000727 | Notice of Delinquent Assessment (Lien) (Nov.

29, 2011)
83 MBT0539 Pre-Notice of Default (Jan. 25, 2012)
84 WY000646 | Notice of Default and Election to Sell Under
Homeowners Association Lien (Feb. 14, 2012)

85 WY000570 | Real Estate Listing Report (Feb. 15, 2012)
WY000581

86 WY000582 | Real Property Parcel Record (Feb. 23, 2012)
WY000584

87 WY000645 | Certified Mail Receipts (Mar. 5, 2012)

88 WY000753 | First Class Mail Envelopes (Mar. 5, 2012)
WY000754

89 WY000352 | Email from O’Connor to Rose (Mar. 9, 2012)
WY000353

90 MBTO0744— | Corporate Assignment of Deed of Trust (Mar.
MBTQ745 14, 2012)

Last printed 11/6/20 2:10:00 PM




EXHIBIT(S) LIST

Case No. A-13-689461-C

Marchai, B.T. v. Cristela Perez, et al.

Exhibit Bates Date Date
Number Number(s) Exhibit Description Offered  Objection’ Admitted
91 WY000649 | Payment Receipt (Mar. 19, 2012)
92 MBTO0719— | Corporate Assignment of Deed of Trust (May 5,
MBT0720 | 2012)
93 WY000680 | Payment Receipt (May 8, 2012)
94 MBTO0710— | Corporate Assignment of Deed of Trust (May
MBTO711 25,2012)
95 MBT0576 Pre-Notice of Trustee Sale Notification (July 18,
2012)
96 MBTO0577 Pre-Notice of Trustee Sale Notification (July 18,
2012)
97 WY000672 | Assignment of Mortgage (July 26, 2012)
WY000673
98 WY000681 | Payment Receipt (July 28, 2012)
99 MBTO0047— | Notice of Intent to Foreclose (Oct. 3, 2012)
MBTO0049
100 WY000719 | Notice of Trustee’s Sale (Oct. 10, 2012)
101 WY000691 | Certified Mail Receipts (Oct. 25, 2012)
WY000694
102 MBT0297— | Email from Eden to O’Connor (Oct. 30, 2012)
MBT0299
103 MBTO0300 | Letter from Perez to Wyeth Ranch (Oct. 31,
2012)
104 WY000103 | Delinquent Collection Policy (Nov. 15, 2012)
WY000104
105 WY000107 | Executive Session Meeting (Nov. 15, 2012)
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106 WY000696 | Affidavit of Service (Nov. 26, 2012)
WY000697
107 MBT0590 | Payment to Alessi & Koenig (Nov. 27, 2012)
108 MBTO0037— | Assignment of Deed of Trust (Mar. 12, 2013)
MBT0038
109 WY000720 | Letter from Alessi & Koenig to Perez (Apr. 11,
- 2013)
WY000721
110 MBTO0702— | Transfer of Servicing Letter (June 17, 2013)
MBTOQ705
111 MBTO0699— | Loan Master Report (July 3, 2013) X
MBTO0701
112 MBT0697 Letter from Peak Loan Servicing to Perez (July
10, 2013)
113 MBT0698 | Affiliated Business Arrangement Disclosure X
Statement (July 10, 2013)
114 MBT0617 Notice of Trustee’s Sale (July 11, 2013)
115 MBT0691— | Peak Loan Servicing Financial Statement (July X
MBT0694 15, 2013)
116 MBT0636— | Email from Bates to Nicole Gaudin (July 29,
MBT0637 | 2013)
117 MBT0638— | Email from Fran Brockett to Bates (July 29,
MBT0639 | 2013)
118 WY000722 | Certified Mail Receipts (July 29, 2013)
WY000724
119 WY000760 | Affidavit of Posting Notice of Sale (July 30,
2013)
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120 MBT0640- | Email from Nevada Legal Support Services to
MBT0643 Bates (July 31, 2013)

121 MBT0696 Loan Reinstatement Calculation (Aug. 7, 2013) X

122 WY000762 | Affidavit of Publication (Aug. 16, 2013)

123 WY000105 | Collection Policy (Aug. 21, 2013)

WY000106

124 MBTO0645 Email from Bates to Maximum Financial (Aug.
28, 2013)

125 WY000358 | Email from Michaels to O’Connor (Aug. 28,
- 2013)
WY000360

126 MBTO0050- | Trustee’s Deed Upon Sale (Aug. 29, 2013)
MBTO0051

127 MBT0627 Cashier’s Check (Aug. 29, 2013)

128 WY000766 | Payment Receipt (Aug. 29, 2013)

129 | WY000361 | Check Stubs (Sept. 3, 2013)

130 MBT0673— | Letter from Peak Loan Servicing to Cristela
MBT0674 Perez (Sept. 5, 2013)

131 WY000365 | Adjustment Register (Oct. 1, 2013)

132 MBT0680—- | Preliminary Report for Title Insurance (Oct. 9,
MBT0690 | 2013)

133 MBT0651— | Complaint for Interpleader (Oct. 23, 2013)
MBTO0670

134 MBT0676 Letter from Peak Loan Servicing to Cristela
Perez (Nov. 8, 2013)
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Exhibit Bates Date Date
Number Number(s) Exhibit Description Offered  Objection’ Admitted
135 MBT0695 Evidence of Lender Place Insurance (Feb. 15,
2015)
136 MBTO0052— | Certificate of Custodian of Records Pursuant to
MBTO0053 NRS 52.260 (Oct. 9, 2015)
137 MBTO0678 Insurance Coverage Notification (Oct. 13,
2015)
138 WY000377 | Resident Transaction Detail (Oct. 16, 2015)
WY000380
139 WY000381 | Resident Transaction Detail (Oct. 16, 2015)
WY000385
140 MBTO0329— | Affidavit of David Alessi (Nov. 10, 2015)
MBTO0332
141 18-20 Records Search & Order System (Jan. 11,
2016)
142 Appraisal of Real Property Expert Report X
Prepared by Scott Dugan (Apr. 14, 2017)
143 Notice of Accounting for Injunction Pending
Appeal: September 2020 (Oct. 13, 2020)
144 Second Amended Notice of Taking Deposition

of Wyeth Ranch Community Association
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Attorneys for Defendant Wyeth Ranch Community Association

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business trust Case No.: A-13-689461-C
Dept. No.: XiIl

Plaintiff,
Consolidated with: A-16-742327-C

DEFENDANT WYETH RANCH
COMMUNITY ASSOCIATION’S
MOTION FOR

Defendants. RECONSIDERATION OR
CLARIFICATION UNDER NRCP
60, ALTERNATIVELY MOTION IN
LIMINE

(HEARING DATE REQUESTED)

V.

CRISTELA PEREZ, an individual, et al.

AND ALL RELATED CLAIMS AND ACTIONS.

Defendant WYETH RANCH COMMUNITY ASSOCIATION (“HOA”), by and
through its counsel of record at the law firm of LIPSON NEILSON P.C., respectfully
submits the following Motion for Reconsideration or Clarification Under NRCP 60,
Alternatively Motion in Limine.

1
1
1
1
1

1.

Case Number: A-13-689461-C
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This Motion is made and based upon the Memorandum of Points and Authorities,
the exhibits attached hereto, the pleadings and papers on file herein, and any oral
argument that may be presented at any hearing on the Motion.

DATED this 4t day of December, 2020.

LIPSON NEILSON P.C.

/s/ David T. Ochoa

KALEB D. ANDERSON, ESQ.

Nevada Bar No. 7582

DAVID T. OCHOA, ESQ.

Nevada Bar No. 10414

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

By:

Attorneys for Defendant
Wyeth Ranch Community Association
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MEMORANDUM OF POINTS AND AUTHORITIES
. INTRODUCTION

Despite the case having been litigated for years, recently remanded, and set for
trial, Marchai is attempting to amend its claims and argue new damages presented for
the first time in its November 2, 2020, Opposition to the HOA’s Summary Judgment
Motion. Marchai has never before asserted anything different than either the deed of
trust survived the sale, or otherwise the sale should be set aside as a wrongful
foreclosure. Now Marchai alleges for the first time that if the foreclosure on
superpriority portion of the lien is found and upheld, it has still been damaged by
misapplication of the proceeds of the sale, after the sale. As will be explained below,
Marchai has never asserted this before in its Complaint, prior motions, written discovery
responses, or disclosures, including never providing a computation of damages for this
assertion.

If Marchai knew this was where it was going to go after remand, it had the burden
to amend its pleadings and update its disclosures. To this point, Marchai is obviously
aware of this burden as it has previously, in this case, filed a Motion to amend its claims
after the deadline and argued a change in law as a basis. Additionally, Marchai filed a
motion to reopen discovery after the remand, but on a limited basis not related to the
application of proceeds after a valid sale.

Asserting a claim for the first time in an Opposition is not a request to amend, and
no request to amend has been submitted. No computation of the new alleged damages
has ever been provided. Marchai made the choice to not litigate the scenario of
whether a superiority sale was actually upheld and application of the proceeds after the
sale. Marchai should not be able to amend it claims or assert those damages now.

Marchai raised this issue for the first time in its Opposition. The HOA attempted to
address Marchai’s untimely assertion in its Reply. The HOA sought clarification of the
Summary Judgment Order at the November 10 Calendar Call shortly after the hearing.

See opening minutes of November 10 Calendar Call. Counsel for the HOA and Marchai

_3.
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conferred about the dispute of whether Marchai is raising this issue for the first time and
a dispute about the Court’s clarification. See Exhibit 1, attached hereto. The HOA
submitted a competeing Order it believed incorporated the clarification by the Court,
however, the Court signed Marchai’'s Order that does not address this issue. Marchai
has expressed that intends to bring this new claim at trial. Exhibit 1. Thus, this motion
is necessary to seek reconsideration or clarification of the prior order, or alternatively
this is a motion in limine seeking a separate order that this issue should not be raised at
trial.

Il. STATEMENT OF UNDISPUTED FACTS

On or around October 19, 2005, Cristela Perez (“Borrower”) obtained a loan to
purchase the Property. See Complaint in Case No. A-16-742327-C, attached hereto as
Exhibit 2 § 7. The loan was secured by a deed of trust with CMG Mortgage named as
beneficiary. Id. | 8. The deed of trust was subsequently assigned to CitiMortgage, Inc.
and Stanwich Mortgage Loan Trust, Series 2012-6. Id. [ 22, 24. In March 2013, the
deed of trust was assigned to Plaintiff. Id. [ 27.

Sometime after purchasing the Property, Borrower defaulted on her quarterly
homeowners’ assessments. See generally id.; The HOA's, sold the Property to SFR
Investment Pool 1 LLC (“SFR”) for $21,000. Ex. 1 q 30. A trustee’s deed upon sale was
recorded in SFR’s favor in September 2013. See Trustee’s Deed Upon Sale, Exhibit 3.

lll. STANDARD OF REVIEW

Reconsideration

EDCR 2.24(b) provides in part tha “[a] party seek reconsideration of ruling of the
court, ..., must file a motion for such relief within 14 days after service of written notice
of the order.” The Nevada Supreme Court has held that motions for reconsideration are
appropriate when decision is clearly erroneous,” Masonry and Tile Contractors v. Jolly
Urga & Wirth, 113 Nev. 737, 741 (1997). Given that Marchai's Opposition
inappropriately raised a new issue it is unclear if the Court’s Order allows that issue to

proceed; respectifully, if the issue is allowed to be raised in this way and allowed to
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proceed the decision is cleary erroneous. You do not ask for around ten thousand in
proceeds from a valid sale by alleging the sale was wrongful and asking for an alleged
value of the property of hundreds of thousands of dollars.

Clarification

NRCP 60(a) provides: “[tlhe court may correct a clerical mistake or a mistake arising
from oversight or omission whenever one is found in a judgment, order, or other part of
the record. The court may do so on motion or on its own, with or without notice. If the
Court meant to address that a party cannot for the first time raise a new claim and new
damages in an Opposition at the motion deadline after years of litigation, the Court can
clarify the prior order.

Motion in Limine

Motions in Limine have long been recognized as a vehicle by which a party may
seek to preclude the introduction of evidence prior to trial to avoid undue prejudice.
Determinations about admissibility of evidence are properly “conducted out of the
hearing of the jury, to prevent the suggestion of inadmissible evidence.” NRS 47.080.
The purpose of a motion in limine is to allow the trial court to rule in advance of trial on
the admissibility and relevance of certain forecasted evidence. See Luce v. United
States, 469 U.S. 38, 41 n. 4 (1984). In fact, motions in limine are the preferred method
for making pre-trial determination on the admissibility of evidence. Otherwise valuable
time and judicial resources can be wasted when objections to the admissibility of
evidence are brought during trial. See State ex rel. Dept. of Highways v. Nevada
Aggregates & Asphalt Co., 92 Nev. 370, 373, 551 P.2d 1095, 1098 (1976).
Furthermore, “[t]he decision to admit or exclude testimony is within the sound discretion
of the trial court and will not be disturbed unless it is manifestly wrong.” Hall v. SSF,

Inc., 112 nev. 1384, 1392-93, 930 P.2d 94, 99 (1996); Nevada Aggregates & Asphalt
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Co., 92 Nev. at 376, 551 P.2d at 1098. Specifically, it is within the sound discretion of
the trial court to exclude as evidence at trial any discovery completed after the discovery
cut-off date. See Dow Chem. Co. v. Mahlum., 114 Nev. 1468, 1506, 970 P.2d 98, 122-
23 (1998), overruled on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11

(2011); Leiper v. Margolis, 111 Nev. 1012, 899 P.2d 574 (1995).

IV. PROCEDURAL BACKGROUND
In the District Court’s Order entered March 22, 2016, the Court found that Marchai

failed to establish the sale was commercially unreasonable, violated the takings or due
process clauses, or that the statute was unconstitutionally vague. Exhibit 4.

In the District Court's Order entered January 24, 2017, the Court dismissed

Marchai’'s Quiet Title Claim against the HOA. Exhibit 5.

In the District Court’'s October 3, 2017 Order, the Court found that Notice was
proper, however, found for Marchai based on a determination that Borrower’s partial
payments paid off the superpriority portion of the lien. Exhibit 6.

On November 6, 2017, SFR filed its Case Appeal Statement and Notice of Appeal,
appealing the determination on the application of Borrower’s partial payments. Exhibit

7.
Marchai did not appeal the earlier orders or the determination on notice from the

October 3, 2017.

On March 18, 2020, the Nevada Supreme Court entered its Order Vacating
Judgment and Remanding. Exhibit 11. Within that Order the Nevada Supreme Court
found and affirmed that the 2008 Notice of Delinquent Assessment was the operative
notice to review superpriority and that a Borrower's payments could satisfy the
superpriority portion of an HOA lien. However, the Court remanded on finding that
under 9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5,
2020), the facts surrounding the payments needed to be analyzed to determine if the

payments actually satisfied the superpriority portion of the lien.
-6 -
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On August 13, 2020, Marchai filed its Motion to Reopen Discovery “to allow Marchai
to take the N.R.C.P. 30(b)(6) deposition of Wyeth Ranch Community Association or its
property manager,” referencing the Nevada Supreme Court’s decision was based on
Cranesbill. See Motion to Reopen at 1-2. Cranesbill does not deal with proceeds after
the sale, but a homeowner’s partial payments on a HOA'’s lien prior to the sale.

On September 25, 2020, the HOA filed its Motion for Summary Judgment arguing
the remaining Cranesbill issue remanded is irrelevant to the elements of the wrongful
foreclosure claim, because It is undisputed that the HOA foreclosed on the remaining
balance of the lien, whether it was all subpriority or still split at the time of foreclosure,
and thus was not a wrongful foreclosure.’

On October 19, 2020, Marchai in addition to arguing issues of fact remain for trial,
also raised a new claim and damages. Marchai’'s Opposition at 15, stating: “Wyeth
Ranch could only apply $640.50 to its lien and should have remitted the remaining
$10,038.62 to Marchai.” This new claim in the Opposition was alleging misapplication of
proceeds during a scenario of a valid superpriority foreclosure.

On November 2, 2020, the HOA filed its Reply, where it pointed out that Marchai
was rasing a new claims and new damages for the first time, with supporting case law
on why such a tactic is not allowed.

On November 10. 2020, at the Calendar Call the HOA sought clarification of the
Summary Judgment decision, specifically addressing the new claim. See opening
minutes of November 10 Calendar Call. Counsel for the HOA and Marchai conferred
about the dispute of whether Marchai is raising this issue for the first time and a dispute

about the Court’s clarification. See Exhibit 1, attached hereto. The HOA submitted a

' The HOA disputes that issue of fact remain on Marchai’s claim for alternative damages against
the HOA. However, the point of this Motion is to argue the alternative damages in the
Complaint are not the damages Marchai raised for the first time in its Opposition.
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competeing Order it believed incorporated the clarification by the Court, however, the
Court signed Marchai’s Order that does not address this issue. Marchai has expressed

that intends to bring this new claim at trial. Exhibit 1.

V. LEGAL ARGUMENT

A. Marchai Alleges a New Claim for Relief and New Damages for the
First Time in its Opposition, Which Should Not Be Allowed.

1. Marchai’s reference to proceeds after the sale in its Opposition is
the introduction of a New Claim and New Damages

In its Opposition, Marchai is alleging for the first time that it suffered damages

from a misapplication of proceeds after the sale, if in fact it was a superpriority sale. See

Marchai’s Opposition at 15, stating: “Wyeth Ranch could only apply $640.50 to its lien
and should have remitted the remaining $10,038.62 to Marchai.”

Marchai is asserting SFR paid to purchase an interest in the property at the
foreclosure sale, and that payment became proceeds from the sale that went to Alessi &
Koenig, as well as the HOA and its management company. Further, Marchai alleges it
should have obtained a majority of what went to the HOA. This is distinguishable from
what Marchai previously pled and what damages they previously sought. As argued
below, Marchai has only ever asserted a wrongful forclosure, however, these new
damages deal with proceeds from the sale and the issue only arrises from a scenario
where a valid superprioirty sale has been recognized. Marchai simply could not have
previously pled this claim because it never previously entertained within pleadings to
this Court the possibility of a valid superpriority foreclosure.

Review of the record demonstrates that Marchai has not previously alleged it is
entitled to proceeds that went to the HOA. In its Complaint Marchai’'s Fourth Cause of
Action is for a violation of NRS 116.1113 stating:

7
7
1
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Fourth Claim for Relief
(Violation of NRS § 116.1113 et seq.-Against Wyeth Ranch and
Alessi & Koenig)
79. Marchai repeats and realleges each of the paragraphs set forth
above.
80. Wyeth Ranch and Alessi & Koenig wrongfully foreclosed
upon the property in violation of the Statute.
81. Given the above-enumerated violations of the Statute, Marchai
asserts that Wyeth Ranch's purported sale of the property be
voided and set aside and requests any and all damages flowing
from these violations.

Marchai’s Complaint at 11 (emphasis added). Thus, Marchai’s violation of NRS
116.1113 is pled similar to wrongful foreclosure and directs the review to wrongful
foreclosure. It makes sense that Marchai would do this as Wrongful foreclosure is
actually limited to whether the debt foreclosed on existed, and other allegations such as
notice issues are better pled as a violation of the statute. Or in otherwords, most of
Marchai’s Third claim for wrongful foreclosure should have been pled just as a breach of
NRS 116.1113. Marchai essentially links these claims, arguing they are wrongful
foreclosure or breach of NRS 116.1113. However, in linking the claims, Marchai does
not address these proceeds after the sale in either the violation of NRS 116.1113 or the
wrongful foreclosure claim. Marchai does not address proceeds after the sale, and does
not provide a calculation for any related damages: See Cause of Action for Wrongful
foreclosure as stated below:

Third Claim for Relief
(Wrongful Foreclosure-Against SFR, Wyeth Ranch, and Alessi
& Koenig)
67. Marchai repeats and realleges each of the paragraphs set forth
above.
68. SFR wrongfully purported to purchase Marchai's property in
violation of the Statute and common law.
69. The foreclosure sale was wrongful because the foreclosure
itself was contrary to law, in that:
(a) The Statute on its face violates Marchai's constitutional rights,
in particular Marchai's rights to due process under both the
Nevada and United States Constitutions.
(b) The purported foreclosure pursuant to the Statute effected a
regulatory taking of Marchai's secured interest in the property

_9.
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without just compensation in violation of the Fifth Amendment to the
United States Constitution.

(c) Any purported notice provided was also inadequate, insufficient,
and in violation of Marchai's rights to due process under both the
United States and Nevada Constitutions.

(d) The lien, or a portion thereof, had expired by the time of the
foreclosure.

(e) Perez paid more than nine months of association dues
following Wyeth Ranch's institution of an action to enforce its
lien.

70. SFR is not a bona fide purchaser of the Property.

71. SFR's $21,000.00 purchase price for the property was
unconscionable.

72. The sale and purchase of the property was not commercially
reasonable.

73. Based upon the foregoing, Marchai requests an order
declaring that the purported foreclosure sale did not
extinguish Marchai's deed of trust, which continues as a valid
encumbrance against the property.

74. Based upon the foregoing, Marchai requests an order
declaring that the purported foreclosure sale be voided and set
aside because SFR is not a bona fide purchaser of the property.

75. Based upon the foregoing, Marchai requests an order setting
aside the purported foreclosure sale as void because SFR's
$21,000.00 purchase price for the property was not commercially
reasonable.

76. Based upon the foregoing, Marchai requests an order declaring
that the purported foreclosure sale be voided and set aside
because SFR's $21,000.00 purchase price for the property was
unconscionable.

77. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi
& Koenig’s conduct as specified herein in an amount to be proven
at trial.

78. Marchai has been required to engage the services of an
attorney to protect its interests in the property and is entitled to
recover its reasonable attorney’s fees and costs incurred in
connection with this action.

Marchai’'s Complaint at 9 -11 (emphasis added). None of the allegations in the Third
Claim for Relief of Wrongful foreclosure above and emphasized in bold address the new
claim of misapplication of proceeds after the sale. Further, nothing in the Fourth Claim
that refers back to the Third Claim of wrongful foreclosure addresses these proceeds

from the sale either.

-10-
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First, paragraph 69(e) in the Third Claim discusses the prior homeowner’s partial
payments during the foreclosure process; not the new owner SFR’s (the Purchaser at
the Foreclosure Sale’s) payment at the sale. These prior homeowner payments are
relevant to the Cranesbill analysis that was remanded by the Nevada Supreme Court.
However, these payments by the Homeowner to pay down the debt during the
collection/foreclosure process are obviously different then the payment from SFR to
purchase the property at the foreclosue sale. Mentioning the prior homeowners partial
payments toward the debt, does nothing to put the HOA on notice that Marchai believed
there was an issue with or was seeking damages related to SFR’s payment at the
foreclosure sale. Marchai, arguing now that the payment from SFR was misapplied is a
new claim.

Second, Marchai only referencing wrongful foreclosure in its Fourth Claim for
Breach of NRS 116.1113 makes it more obvious that an issue with proceeds from the
foreclosure sale was not addressed. Not only did we just review that the Third Claim for
Wrongful Foreclosure did not address this, including paragraph 69(e), but wrongful
foreclosure is the exact opposite of what needs to be pled for this claim because this
new claim presumes a valid foreclosure (more specifically a valid superpriority
foreclosure). See Marchai’s Opposition at 15 and see Bank of Am., N.A. v. Las Vegas
Rental & Repair, LLC, 2019 Nev. Unpub. LEXIS 1256, *2-3, 451 P.3d 547, 2019 WL
611913. In Las Vegas Rental & Repair, LLC, 2019 Nev. Unpub. LEXIS 1256, *2-3, 451
P.3d 547, 2019 WL 611913, It was either not disputed that misapplication of proceeds
was being persued, or if it was, the Nevada Supreme Court determined that Lender
actually sought the excess proceeds from the foreclosure sale, stating: “However, we
conclude that summary judgment was improper on appellant's claim for breach of the

duty of good faith. In particular, appellant sought the excess proceeds from the
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foreclosure sale after the HOA was paid the superpriority portion of its lien and

allowable costs and fees. If the foreclosure sale extinguished appellant's deed of

trust, appellant would have been entitled to the excess proceeds. See SFR Invs. Pool
1, LLC v. U.S. Bank, N.A., 130 Nev. 742, 743, 334 P.3d 408, 409 (2014).” Marchai
would have needed to plead in its Fourth Claim alternatively to wrongful foreclosure,
that if a valid superpriority foreclosure took place that it may be entitled to proceeds
from what SFR paid for the property. Its Complaint does not address this alternative,
and perhaps because Marchai did not want to dicuss the alternative of a valid
superpriority or its alleged damages being substantially limited. However, in its
Opposition it did raise this for the first time stating: “Wyeth Ranch could only apply
$640.50 to its lien and should have remitted the remaining $10,038.62 to Marchai.”
Marchai’s Opposition at 15. Wyeth Ranch is now entitled to clarification on this issue
and an order that this new claim cannot be raised at trial. Here, Marchai has not timely
sought these damages or even made a request to amend.

Review of additional documents from the litigation also demonstrate that Marchai
has not previously sought proceeds that went to the HOA. As argued above Marchai’s
violation of NRS 116.1113 claim in the Complaint directs review to wrongful foreclosure.
In responses to written discovery requests regarding wrongful foreclosure Marchai
never alleges facts related to the application of the proceeds after the sale. See
Responses to Written Discovery (specifically responses to interrogatories 13 — 15)
attached hereto as Exhibit 8. Marchai’s response also incorporates its Motion for
summary judgment at the time into its written discovery response for further information.
Id. However, the motion for summary judgment similarly does not seek proceeds after
the sale. See Marchai’s January 14, 2016 Motion for Summary Judgment.

I
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Further, Marchai’s last disclosure of witnesses and documents does not
include a computation of damages that seeks proceeds after the sale. Marchai’s
last disclosure states:

(C) A computation of any category of damages claimed by the
disclosing party, making available for inspection and copying
as under Rule 34 the documents or other evidentiary matter,
not privileged or protected from disclosure, on which such
computation is based, including materials bearing on the
nature and extent of injuries suffered; and

Marchai primarily judicial foreclosure and a ruling that Wyeth
Ranch Community Association’s foreclosure did not extinguish
Marchai’'s deed of trust or, if it did, that the sale was void or
voidable. If the Court does not grant judicial foreclosure, declare
that Wyeth Ranch’s foreclosure did not extinguish Marchai’s deed
of trust, or set aside the foreclosure sale as void or voidable,
Marchai seeks damages in the amount of the fair market value of
the property. According to Marchai’'s expert, the property had a fair
market value of $360,000 at the time of Wyeth Ranch’s foreclosure.
See Marchai, B.T.’s Initial Expert Disclosure (Apr. 25, 2017).

See Marchai’s Third Supplemental Disclosure and Expert Report, attached hereto as
Exhibit 9. The damages requested demonstrate Marchai has not sought proceeds

from the sale. This is a new claim and newly requested damages.

2. Marchai’s New Claim and New Damages should not be allowed in
on the eve of trial.

Pursuant to NRCP 15(a), “a party may amend its pleading only with the opposing
party’s written consent or the court’s leave. The court may properly deny leave to
amend when factors such as bad faith, dilatory motive, undue delay, futility of
amendment, or undue prejudice are present. See Stephens v. Southern Nev. Music.
Co., 89 Nev. 104., 106, 507 P.2d 138, 139 (citing Foman v. Davis, 371 U.S. 178, 182
(1962)). Additionally, the deadline to amend pleadings has passed. Pursuant to
NRCP 16(b)(4), good cause is required to amend a schedule. “[T]he purpose of NRCP
16(b) is ‘to offer a measure of certainty in pretrial proceedings, ensuring that at some
point both the parties and the pleadings will be fixed.” Nutton v. Sunset Station, Inc.,

131 Nev. Adv. Op. 34, 357 P.3d 966, 971 (Nev. App. 2015) quoting Parker v. Columbia
Pictures Indus., 204 F.3d 326, 339-40 (2d Cir.2000). Because “[d]isregard of the

-13-
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[scheduling] order would undermine the court’s ability to control its docket, disrupt the
agreed-upon course of the litigation, and reward the indolent and the cavalier” in order
to extend a deadline imposed by a court order, the party seeking such an extension
must establish good cause. Nutton, 131 Nev. Adv. Op. 34, 357 P.3d at 972 quoting
Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 610 (9" Cir. 1992). NRCP 16
was drafter precisely to prevent this from occurring, and ‘[ilts standards may not be
short-circuited by an to those of Rule 15.”” Id. at 971 quoting Johnson, 975. F.2d at 610.
“llIf the moving party was not diligent in at a least attempting to comply with the
deadline, ‘the inquiry should end [there].” Id. quoting Johnson, 975 F.2d at 609
(emphasis added). Thus, if there was a delay in moving to extend the deadline to
amend pleadings, the moving party would be barred from doing so.

The foreclosure sale occurred in 2013. Exhibit 19 1. An interpleader action was
filed the same year and provided a breakdown of the distribution of the proceeds.
Interpleader Complaint case # A-13-690586-C, attached hereto at Exhibit 10. Thus,
there is no good cause for Marchai making this claim at this point in the litigation, and it
was instead done in bad faith with the realization that the Quiet Title claim against the
HOA had been dismissed. See Exhibit 21 (Dismissal of Quiet Title Claim).

Additionally, Nevada Rule of Civil Procedure 16.1(a)(1)(A)(iv) requires a party to

disclose a computation of damages without awaiting a discovery request:

(a) Required Disclosures.
(1) Initial Disclosure.

(A) In  General. Except as exempted by Rule
16.1(a)(1)(B) or as otherwise stipulated or ordered by the
court, a_party must, without awaiting a discovery
request, provide to the other parties:

(iv) a_computation of each cateqgory of damages
claimed by the disclosing party — who must make available for
inspection and copying as under Rule 34 the documents or other
evidentiary material, unless privileged or protected from disclosure,
on which each computation is based, including materials bearing on
the nature and extent of injuries suffered;

Nev. R. Civ. P. 16.1(a)(1)(A)(iv) (emphasis added in bold and underlined). If, as here, a
party fails to comply with the rules of disclosure under NRCP 16.1, the court must
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impose appropriate sanctions, such as "[a]n order prohibiting the use of any witness,
document or tangible thing which should have been disclosed, produced, exhibited, or
exchanged pursuant to Rule 16.1(a)." NRCP 16.1(e)(3)(b). Moreover, the Nevada
Supreme Court recently clarified that "when a party has failed to abide by NRCP 16.1's
disclosure requirements, NRCP 37(c)(1) provides the appropriate analytical framework
for district courts to employ in determining the consequence of that failure." Pizarro-
Ortega v. Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28,
2017). NRCP 37(c)(1) provides that a party cannot rely upon any undisclosed
evidence or witnesses unless it shows that there was a substantial justification for
the failure to disclose or it shows the failure was harmless. I/d. (quoting NRCP 37(c)(1);
and citing NRCP 16.1(e)(3)(B)). As such, the Court in Pizzaro-Ortega held that the trial
court erred as a matter of law to the extent it absolved the plaintiffs of their obligation to
provide a computation of damages

under NRCP16.1(a)(1)(C). /d.

Such failures are not justified as the Plaintiff presumably had in its possession
the documents, facts, and information necessary to calculate damages. See Pizarro-
Ortega v. Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28,
2017). Furthermore, the failureto produce a timely and compliant damages
computation was not harmless as this case has continued for years without the
Association knowing about the request for these damages. Thus, even assuming
something in the Complaint actually tipped the HOA off that Marchai was asserting a
misapplication of proceeds after the sale, Marchai would have had to provide a
computation of the related damages and it has not. Further, the HOA could have filed a
Motion in Limine on this basis previously, if the claim was actually asserted in the past

and not in Marchai’s Opposition at the motion deadline.
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Marchai, has never previously alleged the HOA misapplied proceeds after the
sale. Marchai has not requested to amend to add this claim. Marchai has never
provided a computation of damages for misapplied proceeds. To put it simply, when
Marchai asserts in its Complaint a wrongful foreclosure, it did not also assert an issue
with a valid foreclosure. When it asserted an issue with Homeowners payments, it did
not also assert an issue with SFR’s payment at the sale. When Marchai failed to
disclose these damages, it did not also disclose the damages.

Marchai’s Complaint alleges it should keep its deed of trust, or alternatively that it
was a wrongful foreclosure and it should receive fair market value. Those assertions do
not amount to an assertion that there was a valid superpriority foreclosure, and the
assertions to not amount to an assertion they are now entitled to additional proceeds
from SFR’s payment to purchase the property. Marchai has not sought leave to make
this claim or allege these damages.

Marchai, may allege the 2019 case is new law, but the case cites to the 2014
SFR decision, and Marchai has already alleged it was not new law. See Opposition at
15, note 5, stating: “Presumably Wyeth Ranch will argue that it did not understand the
law at the time of the foreclosure when it applied the full amount of the proceeds to
Perez’s account.” Even assuming it is new law, Marchai is aware of how to file for leave
to amend based on the same and did not do so. Marchai previously filed a Motion to
amend its claims after the deadline and argued a change in law as a basis. See
Marchai’s August 18, 2016 Motion. Marchai did not previously seek these damages and
the case was not remanded to review these damages as Cranesbill deals with
homeowner partial payments prior to the sale, not the purchase payment at the sale.
Additionally, Marchai filed a motion to reopen discovery after the remand, but on a
limited basis (Cranesbill and prior homeowner’s partial payments) not related to the
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application of proceeds after the sale. See Marchai’'s August 13, 2020, Motion to
Reopen Discovery.

Marchai has stated that it intends to bring this claim at trial. See Declaration of
Attorney David Ochoa and Exhibit 1. For the reasons provided above, any request to
amend or provide proof of these damages at this point in the litigation should be denied.
The HOA is entitled to reconsideration or clarification of the previous order indicating
Marchai cannot raise this claim at trial, or alternatively the HOA is entitled to a separate

order that Marchai cannot raise this claim at trial.

VI. CONCLUSION

Based on the foregoing arguments, the HOA respectfully requests an addition or
clarification to the prior order stating that Marchai cannot raise this claim at trial, or
alternatively, a separate order that Marchai cannot raise this claim at trial.

DATED this 4" day of December, 2020.

LIPSON NEILSON P.C.

/s/ David T. Ochoa
By:

KALEB D. ANDERSON, ESQ.

Nevada Bar No. 7582

DAVID T. OCHOA, ESQ.

Nevada Bar No. 10414

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

Attorneys for Defendant
Wyeth Ranch Community Association
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CERTIFICATE OF SERVICE

| certify that on the 4" day of December, 2020, | electronically transmitted the
foregoing DEFENDANT WYETH RANCH COMMUNITY ASSOCIATION’S MOTION
FOR RECONSIDERATION OR CLARIFICATION UNDER NRCP 60,
ALTERNATIVELY MOTION IN LIMINE to the Clerk’s Office using the Odyssey eFileNV
& Serve system for filing and transmittal to the following Odyssey eFileNV & Serve

registrants addressed to:

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, NV 89145
david@djmerrillpc.com

Attorney for Plaintiff Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.

Karen L. Hanks, Esq.

KIM GILBERT EBRON

7625 Dean Martin Drive, Suite 110
Las Vegas, NV 89139
diana@kgelegal.com
jackie@kgelegal.com
karen@kgelegal.com

Attorneys for SFR Investments Pool 1,
LLC

/s/ Juan Cerezo
An employee of LIPSON NEILSON P.C.
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LIPSON NEILSON P.C.
9900 Covington Cross Drive, Suite 120, Las Vegas, Nevada 89144

Facsimile: (702) 382-1512

Telephone: (702) 382-1500

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECLARATION OF DAVID OCHOA, ESQ.

David Ochoa, declares as follows:

1. | am an attorney licensed to practice in the State of Nevada. | am counsel in
the above captioned matter for Wyeth Ranch Community Association (“‘HOA”).

2. | make this declaration upon personal knowledge, and if called as a witness,
| could and would competently testify to the facts contained in this declaration.

3. On November 10, 2020, the parties participated in a hearing on the HOA’s
Motion for Summary Judgment and Calendar Call.

4. At the Calendar Call | requested clarification on the Court’s Order.

5. On November 18, 2020, counsel for Marchai David Merrill emailed a
proposed order and requested input or e-signatures. Exhibit 1.

6. | sent additions to counsel for Marchai that incorporated what | believed to
be the clarification from the Court. Exhibit 1.

7. | exchanged emails with Marchai over the competing drafts of the Order,
explaining my belief that he was inappropriately adding new claims for trial. See emails at
Exhibit 1.

8. Counsel for Marchai expressed his belief that it was not a new claim and
that he intended to bring the claims at trial. Exhibit 1.

9. Given that the claim was not previously asserted, the HOA could not file a
Motion in Limine before the deadline and attempted to address the new issue in its Reply.

10. The Order Denying the HOA’'s MSJ does not address this ongoing dispute.

11.  The HOA respectfully request that this issue be resolved at a hearing prior
to trial. Given that a new trial date is currently pending, the HOA’s motion may require a
hearing on shorten time in the future, and the HOA intends to seek an order shortening
time if it becomes necessary.

I
1
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LIPSON NEILSON P.C.
9900 Covington Cross Drive, Suite 120, Las Vegas, Nevada 89144

Facsimile: (702) 382-1512

Telephone: (702) 382-1500

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

12. The Motion is made in good faith, is reasonably necessary, and is not
brought for purposes of undue delay, bad faith or other dilatory motive.

13. | declare under penalty of perjury that the foregoing is true and correct.

DATED this 4t" day of December, 2020.
/s/ David Ochoa

DAVID OCHOA

Page 2 of 2
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From: David Ochoa

Sent: Wednesday, November 18, 2020 5:23 PM

To: 'David Merrill' <david@djmerrillpc.com>

Cc: Karen Hanks <karen@kgelegal.com>; Jason Martinez <jason@kgelegal.com>

Subject: RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community
Association's Motion for Summary Judgment

David,

to follow up our call, we will be submitting a competing order that is substantially similar to
yours except for the additional paragraph at the end we requested you add. | understand your position
is that you previously sought these damages, however, as argued in our Reply your NRS 116.1113 claim
alleges only wrongful foreclosure, and the new damages you seek only come up in a scenario where
there was a valid superpriority foreclose, thus you needed to plead both alternative scenarios in your
complaint and you did not. Additionally, your reference at the hearing that you discussed homeowners
partial payments in the complaint is completely separate idea to misapplication of proceeds after the
sale, which would deal with payment from SFR to Purchaser the property, not a partial payment from
the homeowner. Thus, your reference to the allegation in the Complaint that homeowners partial
payments paid off the superpriority portion of the lien which led to a subpriority sale, would not tip us
off that you were also alleging a superpriority sale and damages related to proceeds from the payment
by SFR.

Our additional paragraph clarifies you requested these damages for the first time in a
Opposition after the motion deadline and it should not be an issue for trial.

Sincerely,

David

Lipson |Neilson

Attarneys and Counselors ot Low
David Ochoa, Esq.
Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
702-382-1500
702-382-1512 (fax)

E-Mail: dochoa@lipsonneilson.com
Website: www.lipsonneilson.com

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO

CONFIDENTIALITY NOTICE

This message is confidential, intended only for the named recipient(s) and may contain information that is
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail
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from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege.

From: David Merrill <david@djmerrillpc.com>

Sent: Wednesday, November 18, 2020 4:15 PM

To: David Ochoa <DOchoa@lipsonneilson.com>

Cc: Karen Hanks <karen@kgelegal.com>; Jason Martinez <jason@kgelegal.com>

Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community
Association's Motion for Summary Judgment

Yes, | am aware of what your reply argued. And | argued at the hearing that Marchai
had asserted that claim and sought those damages. The court unequivocally denied
your motion. If the Court had agreed with your characterization, then it would have
granted the motion (at least in part). It did not. It denied the motion. My recollection of
the hearing differs remarkably from yours. My recollection is that you asked for
clarification whether the Court was allowing Marchai to amend its complaint to assert
the claim and the Court said she was not allowing an amendment. | can be reached on
my cell phone (702) 577-0268 if you would like to discuss. But unless you show me the
transcript that unequivocally says | am wrong, | am not willing to add any language to
the order that even implies Marchai is not allowed to proceed on this theory. Let me
know how you would like to proceed. Thank you.

On Wed, Nov 18, 2020 at 4:01 PM David Ochoa <DOchoa@]lipsonneilson.com> wrote:

David,

| disagree with your statement that | was only asking if you could amend the Complaint. | laid
out in my Reply how you clearly never sought these damages and how you never even previously
entertained the idea that there could have been a valid superpriority sale (which is the only scenario
where these newly asserted damages would become an issue). | asked the Court to clarify that you
could not pursue this new claim, and she said you could not. She didn’t say she found it to be the same
claim and you could pursue it. Further, you never sought additional clarification. It prejudices my client
to have to prepare for a trial to defend against damages you raised for the first time in an Opposition as
the motion in limine deadline passed.

Do you have time for a call to discuss the order?

David



Lipson \Neilson

Attarneys and Counselors Gt Low
David Ochoa, Esq.

Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144
702-382-1500
702-382-1512 (fax)

E-Mail: dochoa®@lipsonneilson.com

Website: www.lipsonneilson.com

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO

CONFIDENTIALITY NOTICE

This message is confidential, intended only for the named recipient(s) and may contain information that is
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege.



From: David Merrill <david@djmerrillpc.com>

Sent: Wednesday, November 18, 2020 2:46 PM

To: David Ochoa <DOchoa@lipsonneilson.com>

Cc: Jason Martinez <jason@kgelegal.com>; Karen Hanks <karen@kgelegal.com>

Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community
Association's Motion for Summary Judgment

No, you asked if the Court was allowing Marchai to amend its complaint and she said no. My
argument was that Marchai has asserted that claim and did not need to amend. The judge did not
decide that issue. If you want to send me the competing order I can submit them at the same
time. Let me know. Thanks.

On Wed, Nov 18, 2020 at 14:31 David Ochoa <DOchoa@lipsonneilson.com> wrote:

David,
| asked the Court to clarify if she was allowing you to pursue this new claim and she said
no. The language below clarifies from the briefing what you were asserting in your opposition and what

damages you cannot seek at trial. If your position is you cannot begin to tweak this language, then yes |
would submit a competing order.

Sincerely,

David

Lipson |Neilson

Attorneys and Counselors ot Low
David Ochoa, Esq.

Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144

702-382-1500

702-382-1512 (fax)



E-Mail: dochoa®@lipsonneilson.com

Website: www.lipsonneilson.com

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO

CONFIDENTIALITY NOTICE

This message is confidential, intended only for the named recipient(s) and may contain information that is
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege.

From: David Merrill <david@djmerrillpc.com>

Sent: Wednesday, November 18, 2020 12:56 PM

To: David Ochoa <DOchoa®@lipsonneilson.com>

Cc: Karen Hanks <karen@kgelegal.com>

Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community
Association's Motion for Summary Judgment

| am definitely not adding this language because (1) the Court never said this; and (2) |
strongly disagree with your characterization. Do you intend to prepare a competing
order?

On Wed, Nov 18, 2020 at 12:52 PM David Ochoa <DOchoa@lipsonneilson.com> wrote:

David,

| would like to add the following:
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Marchai’s Opposition alleges for the first time that if a valid superpriority foreclosure took place
that it was damaged by not receiving certain proceeds from the sale. Marchai’s Opposition at
15, stating: “Wyeth Ranch could only apply $640.50 to its lien and should have remitted the
remaining $10,038.62 to Marchai.” Marchai alleges these damages for the first time in its
Opposition and cannot seek these damages at trial.

Sincerely,

David

Lipson |Neilson

Attarneys and Counselors ot Law
David Ochoa, Esq.

Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120

Las Vegas, Nevada 89144

702-382-1500

702-382-1512 (fax)

E-Mail: dochoa@lipsonneilson.com

Website: www.lipsonneilson.com

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO

CONFIDENTIALITY NOTICE

This message is confidential, intended only for the named recipient(s) and may contain information that is
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege.
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From: David Merrill <david@djmerrillpc.com>

Sent: Wednesday, November 18, 2020 11:24 AM

To: David Ochoa <DOchoa®@lipsonneilson.com>; Karen Hanks <karen@kgelegal.com>

Subject: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community
Association's Motion for Summary Judgment

David and Karen,

| have attached a draft of the Order Denying Wyeth Ranch Community Association's
Motion for Summary Judgment. Please advise as soon as possible if you have any
suggested revisions. If | do not hear from you, | will submit to the Court on Friday.
Thank you.

David J. Merrill
David J. Merrill, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Office: (702) 566-1935
Mobile: (702) 577-0268

Fax: (702) 993-8841



David J. Merrill
David J. Merrill, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Office: (702) 566-1935
Mobile: (702) 577-0268

Fax: (702) 993-8841

David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Office: (702) 566-1935

Mobile: (702) 577-0268

Fax: (702) 993-8841



David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Office: (702) 566-1935

Mobile: (702) 577-0268

Fax: (702) 993-8841
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Electronically Filed

08/25/2016 01:23:18 PM

COMP v, 7~RY. E

DAVID J. MERRILL CLERK OF THE COURT
Nevada Bar No. 6060

DAVID . MERRILL, P.C.

10161 Park Run Drive, Suite 1560

Y.as Vegas, Nevada 80145

Telephone: (702) 566-1936

Facsimile: (702) 533-8841

E-mail; david@djmerrillpe.com

Attorney for MARCHAI B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada husiness

trust,

% Case No.: A-16-742327-C

Plaintiff, ; Dept. No. XXX]
va. }
} EXEMPT FROM
SFR INVESTMENTS POOL 1, LLC, a g ARBITRATION: ACTION
Nevada limited liahlity coinpany; CONCERNING TITLE TO
WYETH RANCH COMMUNITY ; REAL ESTATE
ASSOCIATION, a Nevada non-profit
eorporation; ALESSI & KOENIG, LLC, }
a Nevada linnited liability company; )
DOES 1 through 10, inclusive, and ;
ROES 1 through 10, inclusive. J
Defendants. ;
COMPEAINT
Marchai, B.T., a Nevada business trust, alleges as follows:
1. Marchai is a Nevada businoss trust authorized to trangact business in
the State of Nevada,

2. This action concerns real property located in the City of Las Vegas,
County of Clark, State of Nevada, The property is commonly known as 7119 Wolf
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Rivers Avenue, Las Vegas, Nevada 89131, Clark County Assessor’s Parcel Number
125-15-811-013.

3. Marchai is informed and belisves that SFR Investments Pool 1, LLC is
a Nevada limited liability company, which has an interest in the property by reason
of the recording of a trustee’s deed upon sale and is the record cwner of the
property.

4. Marchai is informed and believes that Wyeth Ranch Community
Association is a Nevada non-profit corporation doing business in Clark County,
Neveda,

5. Marchai is informed and believes that Alesst & Koenig, LLCis &
Nevada limited liability company doing business in Clark County, Nevada,

6. Marchai 19 unaware of the true names and capaciiies of individual
defondants sued hersin as DOES 1 through 10, inclusive, and corporations,
partnerships, or other business entities sued herein 2s ROES 1 through 190,
inclusive, and therefore sues these defendants by such fictitions names, Marchai is
informed and believes that defendants named herein as DOES 1 through 10 and
ROES 1 through 10 have, or may claim to have, some right, title, or interest in and
to the property, the exact nature of which is unknown te Mazchai and Marchai will
seck leave to amend this coraplaint to allege their true names and capacitics when
and as ascertained, and will further ask leave to join said defendants in these
proceedings.

7. On or about October 19, 2005, for valuable consideration, Cristela
Perez made, executed, and delivered to CMG Mortgage, Inc. that cextain
InterestFirst Adjustable Rate Note dated October 19, 2005 evidencing a loan to
Perez in the original principal amount of $442,000.00.

8, To secure payment of the principal sum and interest provided in the
note, as part of the same transaction, Perez executed and delivered to CMG

Mortgage, as beneficiary, a Deed of Trust dated October 19, 2006. The Deed of Trust
2
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was recorded in book number 20051109 as instrwment number 0001385 in the
Official Records of the Clark County Recordey’s Office on November 9, 2006.

9. On November B, 2007, Complots Association Management Company
recorded on behalf of Wyeth Ranch a Notice of Delinguent Violation Lien as
Document No. 20071105-0000841 in which Wyeth Ranch claimed a lien for unpaid
violations in the amount of $1,400.00,

10, Marchai ie informed and belicves that Perez failed to timely pay Wyeth '
Ranch association dues on Jaauary 1, April 1, or July 1, 2008. :

11.  On October 8, 2008, the Clark County Recorder recorded a Notice of
Delinguent Assessment (Lien) as Document No. 260810080003311, which Alessi &
Koenig executed as agent for Wyeth Ranch. According to the notice, as of September
30, 2008, Porez owad Wyeth Ranch $1,426.17.

12. OnJanuary 5, 2009, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 20080106-0002988 a
Notice of Default and Election to Sell Under Homeowners Association Lien.
According to the notice of default, as of Decembor 17, 2008, Perez owed Wyeth
Ranch $3,096,46.

13. On January 14, 2010, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201001140002689 a
Notice of Trustee's Sale. According to the notice of sale, Perez owed Wyeth Ranch
$6,964.25 in unpaid assessments. The notice set a sale for February 17, 2010.

14. Marchai is informed and helieves that between February 2010 and
March 2011, Perez puid Wyeth Ranch $2,005.00 in association dues.

15. On March 9, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 2011030%0001741 a
Resciesion of Notice T'rustee’s Sale, in which Wyeth Ranch rescinded the January
14, 2010, notice of sale.
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16. On March 29, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201103230002937 a
Notice of Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch
$7,306.62 in unpaid assessments. The notice set a sale for May 8, 2011.

17. Marchsi is informed and believes that on August 4, 2011, Perez paid
Wyeth Ranch another $165.00.

18. Marchai is informed and believes that on October 1, 2011, Perez
defaulted under the terms of her loan from CMG Mortgage in that Perez failed to
make the regular monthly installment payment on that date in the approximate
arount of $2,857.89, and all subsequent payments,

19. On December 20, 2011, Alessi & Koenig, on behalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201112200001246 a
Natice of Delinquent Assessment (Lien}. According to the notice, Perez owed Wysth
Ranch $9,296.56.

20,  On February 28, 2012, Alessi & Koenig, on bohalf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No. 201202280000836 a
Notice of Default and Election to Sell Under Homeowners Association Lien.
According to the notice of default, Perez owed Wyeth Ranch $10,625.06 in unpaid
assessments. |

21. Marchali is informed and believes that between March and May 2012,
Peroz paid Wyeth Ranch another $595.00.

22.  On June &, 2012, a Corporate Assignment of Deed of Trust was
recorded with the Clark County Recorder as Document 201206050003133 that
evidences an assignraent of the deed of trust from CMG Mortgage, Lnc. to
CitiMortgage, Ine,

93. Marchai is informed and believes that on July 26, 2012, Perez made a
$165.00 payment to Wyeth Ranch.
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24.  OnJuly 26, 2012, an Assignment of Mortgage was recorded with the
Clark County Recorder as Document 201207260002017 that cvidences an
assignment of the deed of trust from CitiMortgage to J.8. Bank, N.A. as Trustes for
the Stanwich Mortgage Loan Trust, Series 2012-6.

25 On October 31, 2012, Alessi & Koenig, on behelf of Wyeth Ranch,
recorded with the Clark County Recorder as Document No, 201210310000686 a
Notice of Trustee’s Sale. According to the notice of sale, Perez owed Wyeth Ranch
$11,656.07. The notice set & sale for November 28, 2012.

26. Marchai is informed and believes that on November 13, 2012, Perez
made a $300.00 payment to Wyeth Ranch.

97.  On March 12, 2013, U.S. Rank, as trustee of the Stanwich Trust,
assigned the deed of trust to Marchai.

98, On July 31, 2013, Alessi & Koenig, on hehalf of Wyeth Ranch, recorded
with the Clark County Recorder as Document 201307310001002 another Notice of
Trustee's Sale, According to the notice of sale, Perez owed Wyoth Ranch $14,090.80.
The notice set a sale for August 28, 2013,

29.  On August 12, 2013, an Assignment of Deed of Trust was recorded
with the Clark County Recorder as Document No. 201308120002662 that evidences
the assignment of the deed of trust from U.S. Bank, as trustee of the Stanwich
Trust, to Marchai.

30. On September 9, 2013, the Clark County Recordey recorded a Trustes's
Deed Upon Sale as Document No. 201309090001818 that Alessi & Koenig executed.
According to the trustee’s deed, SFR acquired Alessi & Koenig's “right, title, and
interest” in the property for $21,000.00 at a sale conducted on August 28, 2013.

21, Alessi & Koenig and Wyeth Ranch wrongfully foreclosed rguinst the
property in reliance upon NRS §§ 116.3116 ef seq. {the “Statute”),
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32. The purported foreclosure sale under the Statute did not extinguish
Marchai's deed of trust, which continues to constitute a valid encumbrance against
the property.

33.  Alesst & Koenig and Wyeth Ranch failed to give constitutionally
adequate notice to Marchai of Wyeth Ranch’s lien as required by the Supreme Court
in Mennonite Bd. of Missions v, Adams, 462 U.S. 791 (1983), given that the Statute
on its face violated Marchai's rights to due process secured by the United States and
Nevada Constitutions.

34, Alessi & Koenig and Wyeth Ranch failed to give constitutionalty
adeguate notice to Marchai of Wyeth Ranch's notice of default.

35. Alessi & Koenig and Wyeth Ranch failed to give constitutionally
adequate netice to Marchai of the notico of sale.

36. Alessi & Koenig and Wyeth Ranch failed to identify any superpriority
amount claimed by Wyeth Ranch and failed to describe the “deficiency in payment”
required by NRS § 116,31162(1}(b)(1} in the notice of default,

37.  Alessi & Koenig and Wyeth Ranch failed te provide notice of any
purported superpriority lien amount or the consequences for the failure to pay any
purported superpriority lien amount.

38.  Alessi & Koenig and Wyeth Ranch failed to identify the amount of the
alleged lien that was for late fees, interest, fineefviolations, or gollection foasfcosts.

39. Alessi & Koenig and Wyeth Ranch failed to identify if Wyeth Ranch
intended to foreclose upon the superpriority portion of its lien, if any, or on the sub-
priority portion ol its lien,

40,  Alessi & Koenig and Wyeth Ranch failed to specify in any of the
recorded documents that Wyeth Ranch's foreclosure would extinguish Marchai's
interest in the property.

41,  Alessi & Koenig and Wyeth Ranch failed to market, sell, or auction the

property for in a commercially reasonable manner.
6
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42. SFR purports to have purchased the property at the August 28, 2013,
foreclosure sale for $21,000.00.

48. The property has an approgimate fair market value well in excess of
the $21,000.00 purchase price.

44. The sale and purchase of the property was unconscionable and
commercially unreasonable.

45. Neither Alessi & Koenig, nor Wyeth Ranch, nor the Statute gave fair
notice to Marchai that the nonjudicial forcclosure of Wyeth Ranch's lien could
extinguish Marchai's interest in the property as required by the Due Process
clauses of both the United States Constitution and the Constitution of the Stute of

Nevada.
48. To date, the note remains unpaid, and no document has been reeorded
on the property expressly releasing Marchat's deed of trust.

47. SFR had actual or record notice of Marchai's interest in the property.

48. At the time of Wyeth Ranch’s foreclosure, Pexez had paid more than
nine months of association dnes following Wyeth Ranch’s “institution of an action to
enforce the lien,” which satisfied any superpriority portion of Wyeth Ranch’s lien,
Thus, to the extent SFR aéquired any interest in the property, it did o subject to
Mazxchai's deed of trust.

49. At the time of Wyeth Ranch's foreclosure, Wyeth Ranch's lien, or a
portion thereof, including the superpriority portion, had expired. Thus, to the extent
SFR acquired anything it acquired the property subject to Marchai's deed of trust,

Irirst Claim for Relief
(Declarutori Relief Under Amendment V to the United States
Constitution—Takings Clause—Against SFR, Wyeth Ranch, aud Alessi &
Koenig)
50. Marchairepeats and realleges each of the paragraphs set forth abuve.
51. 'The purported foraclosure pursuant to the Statute effocted a

regulatory taking of Marchai's secured interest in the property without just

7
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compensation, in violation of the Fifth Amendment to the United States
Constitution.

52. An actual and justiciable controversy exists between Marchai and SFR,
Wyeth Ranch, and Alessi & Koenig regarding the purpovted foreclosure sale and the
rights associated with the foreclosure sale.

53. Without declaratory relief, an interpretation of the Statute and an
interpretation of the constitutional validity of the Statute, Marchai’s rights and
secured interest in the property will be adversely affected.

54. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale under the Statute did not extinguish Marchei's deed
of trust, which continnes to be a valid encumbrance against the proporly.

55. Based upon the foregeing, Marchai requests an order declaring that
the purported foreclosure sale be voided and eet aside because the foreclosure
pursuant to the Statute effected a regulatory taking of Marchai's secured interest in
the Property without just compensation, in violation of the Fifth Amendment to the
United States Constitution.

G66. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig's conduct as specified herein in an amount to be proven at trial.

57. Marchai has heen required to engage the services of an attorney to
protect its interests in the property and is entitled fo recover its reasonable

attorney's foes and costs incurred in connection with this action.

Second Claim for Relief
(Declaratory Relief under the Due Process Clauses of the
United States and Nevada Constitutions—Against SFR, Wyeth
Ranch, and Alessi & Koenig)

58. Marchai repeats and realleges each of the paragraphs set forth above.
59. The Statute on its face violates Marchai's constitutional rights, in
particular those rights to due process secuved by both the United Stafes and

Nevada Constitutions and is thus void and unenforceable.

8
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60. Any purported notice provided was inadequate, insufficient, and in
violation of Marchai’s rights to due process as it failed to provide fair notice as
required by the due process clanses of both the United States and Nevada
Constitutions,

61.  An actual and justiciable controversy exists between Marchai and SFR,
Alessi & Koenig, and Wyeth Ranch regarding the purported foreclosure sale and the
rights associated with the foreclosure sale.

82.  Without declaratory relief, an interpretation of the Statute, and an
interpretation of the constitutional validity of the Stutute, Marchai's rights and
secured. interest in the property will be adversely affected.

63. DBased upon tho foregoing, Marchai requests an order declaring that
the purported foreclosure sale under the Statute did not extinguish Marchai's deed
of trust, which continues to be a valid encumbrance against the Property.

64. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside becauss the Statute on ite
face violates Marchai's due process under both the United States and Nevada
Constitutions,

66. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig's conduct as specified herein in an amount to be proven at trial.

66. Marchai has been reguired to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable

attorney’s fees and costs incurred in connection with this action.

Third Claim for Relief
(Wrongful Foreclosure—Against SFR, Wyeth Ranch, and Alessi & Koenig)

67. Marchai repeats and realleges each of the paragraphs set forth above.
68. SFR wrongfully purported to purchase Marchai’s properly in viclation

of the Statute and common law.
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89. The foreclosure sale was wrongful because the foreclosure itself was
contrary to law, in that:

(@ 'The Statute on its face violates Marchai's constitutional rights,
in particular Marchai's rights to due process under both the Nevada and United
States Constitutions.

(b)  The purported foreclosure pursuant ta the Statute effected a
regulatory taking of Marchai's secured interest in the properdy without just
compensation in violation of the Fifth Amendment to the United States
Constitution.

(¢}  Aay purported notice provided was also inadequate, insufficient,
and in violation of Marchai's rights to due process under both the United States and
Nevada Constitutions,

(d)  The lien, or a portion thereof, had expired by the time of the
foreclosure.

(&) Perez paid more than nine months of association dues following
Wyeth Ranch's institution of an action to enforce its lien.

70. SFR is not a bona fide purchaser of the Property.

71.  SFR’s $21,000.00 purchase price for the property was unconsciongble.

72.  The sale and purchase of the property was not commercially
yeasonable. .

738. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale did not extinguish Marchai's deed of trust, which
continues as a valid encumbrance against the property.

74. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because SFR is not & bona

fide purchaser of the property.

10
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75.  Based upon the foregoing, Marchai requests an order setting aside the
purported foreclosure sale as void because SFR's $21,000.00 purchase price for the
property was not commercially reasonable.

78. Based upon the foregoing, Marchai requests an order declaring that
the purported foreclosure sale be voided and set aside because SFR's $21,000.00
purchase price for the property was unconscionable.

77.  Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig’s conduct as specified herein in an amount to be proven at trinl.

78. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its rensonable

attorney’s fees and costs incurred in connection with this action.

Fourth Claim for Relief
(Violation of NRS § 116.1113 et si?{q.-m? ainst wyeth Ranch and Alessi &
oenig

79. Marchai repeats and realleges each of the paragraphs set forth above.

80, Wyeth Ranch and Alessi & Koenig wrongfully foreclosed upon the
property in violation of the Statute. ’

81. Given the above-enumerated violations of the Statute, Marchai asserts
that Wyeth Ranch's purported sale of the property be voided and set aside and

requests any and all damagas flowing from these violations.

Fifth Claim for Relief
{(Intentional Interference with Contractual Relations against SFR, Wyeth

Ranch, and Alessi & Koenig)
82. Marchai repeats and realleges cach of the paragraphs set forth above.

83. Marchai had a valid contract with Perez as evidenced by the note and
deed of trust, which included as part of the benefit of the bargain a first priority
gecured interest in the property.

84. SFR, Wyeth Ranch, and Alessi & Koenig knew or should have known

of the contract between Marchai and Perez.

11
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85. SFR, Wyeth Ranch, and Alessi & Koenig knowingly interfered with the
contract between Marchai and Perez by failing to market, sell, or auction the
praperty for a cormercially reasonable or fair market value, thus evidencing intent
to harm Marchat,

86. SFR knowingly interfered with the contract between Marchai and
Perez by wrongfully obtaiﬁing possession of the property for an unconscionable and
commercially unreagonable amount, thus evidencing intent to harm Marchai.

87, SFR knowingly interfered with the contract botween Marchai and
Perez by wrongfully obtaining possession of the property and attempting to
extinguish Marchai's security interest in the Property.

88, SFR, Wyeth Ranch, and Alessi & Koenig all lacked justification for
these interferences, because of the many infirmities described within this amended
complaint, including:

(@) The Statute on its face violates Marchai's constitutional rights,
in particular Marchai's rights to dus process under both the Nevada and United
States Constitutions.

()  The purported foreclosure pursuant to the Statute effected a
regulatory taking of Marchai's secured interest in the Property without just
compensation in violation of the Fifth Amendment to the United States
Congtitution.

(©)  Any pwrported notice provided was also inadequate, insufficient,
and in viclation of Marchai's rights to due process under both the United States and
Nevada Constitutions.

(1)  The len, or a portion thereof, had expired by the time of the
foreclosure.

(e)  DPerez paid more than nine months of association dues following

Wyeth Ranch’s institution of an action fo enforce its lion.

12
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80,  Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &
Koenig's conduct as specified hergin in an amount to be proven at trial.

90. Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recaver its reasonable

attorney’s fees and costs incurred in connection with this action.

.Sm%gm_&%f
(Quiet Title—Against SFR, Wyeth Ranch, and Alessi & Koenig)

91, Marchai repeats and realleges each of the paragraphs sct forth above.

92. For all of the independent reasons cited ubove in Claims 2 through 6,
Wyeth Ranch's sale did not extinguish Marchai's senior deed of trust.

03. For all of the independent reasons cited above in Claims 2 through 6,
Maxrchat requests an order declaring that the purported foreclosure sale did not
extinguish Marchai’s deed of trust, which continnes as a valid encumbrance against
the Property.

94.  For all of the independent reasons cited above in Claims 2 through 6,
Marchai requests an order declaring that the purported foreclosure sale be voided
and set aside because SFR is not a bona fide purchaser of the Property.

95.  For all of the independent reasona cited above in Claims 2 through 6,
Marchai requests an order setting aside Wyeth Kanch’s sate as void because SFR’s
payment of $21,000.00 as a purchaseo price for the property was not commercially
reasonable and the sale was not conducted in a commercially reasonable manner.

g6. For all of the independent reasons cited above in Claims 2 through &,
Marchai requests an order declaring that the purported foreclosure sale be voided
and set agide because SFR'e $21,000.00 purchase price for the property was
unconscionable.

97. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi &

Koenig’s conduct as specified herein in an amount to he proven at trial.

13
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98, Marchai has been required to engage the services of an attorney to
protect its interests in the property and is entitled to recover its reasonable
attorney’'s fees and costs incurred in connection with this action,

99.  Accordingly, Marchai requests that litle be quisted in its name and its
deed of trust continue as a valid encumbrance against the Property,

PRAYER FOR RELIEF

WHEREFORE, Marchai prays for relief as follows:

A. For a declaration by the Court that Marchai holds a valid interest in
the property under the note and deed of trust, and that SFR acquired the property
subject to Marchai's interest;

B. That title in the Property be quieted in Marchai;

C., That Wyeth Ranch's purported foreclosure sale be declared void and
set aside;

D. For judgment in an amount proven at trial in excess of $10,000.00;

E.  For an award of interest, costs, and attorneys’ fees; and

I,  Forany further relief the Court deems just and proper.

DATED this 25th day of August 2016.

DAVID J. MERRILL, P.C.

By: Mﬁ dM
DAVID J. MERRILL

Nevada Bar No. 6060 _
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89146
{102) 566-1935

Attorneys for MARCHAIL B.T.
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Inat#: 201308090001816

Fess: $47.00 N/C Fee: $0.00
RPTT: $166B.25 Ex: #
09/09/2013 19:69:56 AWM
Rezeipt #: (783380
Reguestor:
ALESS! & KOENIG, LLG
Rezcrded By: JACKEM Pge: 2

When recorded mall (e and

Mall Tax Siptowments lo. DESEIE CONWAY

SIR Tnyestnents Paod 1, LLC GLARK GOUNTY REGORDER

5030 Parndise Road, 13-214
Las Vegns, NV 89119

AP N N, 125-15-811-8413 . I'S No. 11632
TRUSTI S DEED UPON SALE

‘The Grantee {Buyes) horobn was; SFR fuvestinonts Pool !, LELC

"the Foreclosing Beneflchuy horch was: Wyetl Ranel Ceimnu nity Assncigtlon
Tha amotnt ¢Cunpaid debt fogailier with costs: $14,677.80

The swount paid by the Grantes (Buycr) at llic Trustes’s Sale: $2L,600,00

The Decumenteky Teansfer Tax: $1,568.25

Propetly addvess: 7119 WOLF RIVERS AVE, LAS YEGAS, NV 49131-0039
Suid property isin L ] anincerporated area; Clly of LAS YEGAS

Trustor (Former Owher fhiat wes foreclosed on)i CRISLELA PERRZ

Alasst & Roenlp, LLC (herein ¢uiled Teastee), as 1ha duly appointed Trestes wnder that coriain Noflee of
Delinquent Assesstizent Llen, recarded Doecmbar 20, 2011 as Instrentent mumber 3001246, la Clark County,
does hereby geant, wlthout wurtanty expressed or Imphied to; SRR Lrvestments Pool 1, LLC (Graniea), vl fts
vight, itle and interest In the propeaty tegally deserlbed ast WYILTH RANCE-UNIT 2 PLAT 1.OT 13 BLOCK
A, a3 per map recorded In Book 112, Pages 8 as shown i (s Office of the County Recorder of Clarie Conuly
Nevada.

TRUSTEL STATLES TUIAT: .
Titia convaypnes is loade puawiit to fhe pawers conferred upon Tristee by RS 116 o s¢., and fhat eertaln
Nolice ot Derquent Assassnionl Lieq, described herein, Dofaalt ocenried &5 set fon hvin & Notice of Violault
and Blestion to Sell wiich was reeorded i the offics oF the vecarder absall county, Al requltements of by
regatding e rsalling of copios of wotloes and tho posting and prblicatlan of tie capies of the Notier of Sgle
tiave been comphisd with. Sid prupeny was sald by said ‘Trusles at pultly wuctlon 0o Angust 28, 2013 4t the
place fidizaied on flie Notice of Trustee's Sele.

Ryait Kerbow, 7sq.
Sighntore of AUTIHORTZED AGENT for Atessl & Koonlg, Lie

Sislc of Mevnda )
County of Clatk )

A6 9, & T8

SURSCRIBYTN and 8WORN befare me ____RyanKerbow -
. ﬂ v N
¢inl sepl, == JA@(?&#
L2

NOTARY PUBLIC (Slgnanic)
HALD A, HAGEN

RTATEQP REVADA - COUITT U CLARK
LY APPD[IIMLIT EXP. BAY 17,260
o 13-10029-1

WY000743
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PAO CLERK OF THE CDURT

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MaRCHAI B.T.,

Plaintiff,
US.

CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC;

U.8. BANK NATIONAL ASSOCIATION, N.1).; Doks T | Case No. A-13-689461-C

through X; and ROk CORFORATIONS 1 throngh 10, !

inclusive, Dep't No, Ik
Defendants.

And all related actions.

DTCISION ANR QRODER

This case arises from a homeowners' association’s (HOA) nen-judicial foreclosure
sale of residential veal property located at 7119 Wolf Rivers Avenue in. 1as Vegas, Nevada.
Now before the Court are Defendant SFR Investments Pool 1 (“SFR™) and Plaintiff
Marchai’s Motions for Swmminary Judgment and SFR's Motion to Strike. These matters
came before the Court on February 16, 2015. The Court denies SFR and Marchai’s Motions
for Summary Judgment and SFR’s Motion to Strike.

1. Factual Backgrotnd

The residential property in this case, the Wolf Rivers property, is subject to the terms
of the Wyeth Ranch Community Association’s {"the }IOA”} Declaration of Covenants,
Conditions and Restrictions {(CC&Rs). In 2004, Cristela Perez entered into two loan
agreements with Countrywide Heme Loans in order to purchage the property. The loans

were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two
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loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property oxn November 9, 2005.
A.  Yirst Notice of Delinguent Assessiment Lien

The HOA recorded its first Notice of Delinquent Assessrment Lien on October 8,
2008. At that time, the HOA collected $140.00 per month in association dues. At the
beginning of 2069, the HOA increased its monthly dues to $152.50. The HOA recorded a
Notice of Default and Election to Sell on January 7, 2009. The [10A recorded a Notice of
Trustee's Sale on January 14, 2010. In zoto, the HOA jnereased its menthly dues fo
$159.50- _

On February 3, 2010, the HOA sent a demand letier to Perez. On February 12, 2010,
Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to |
Perez. On May 11, 2010, Perez paid the [TOA $300.00. Perez failed, however to comply
with the payment plan,

On July 13, 2010, the IIGA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Eleclion to Sell to Perezn. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. 'The HOA recorded a Rescission of Notiee of Sale on March g, 2011.
Perez paid the IIOA $160.00 on March 10, 2011,

On Mareh 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00,

B.  Sccond Notice of Delinguent Assessment Licn

On December 20, 2011, the HOA recorded a second Notice of Delinguent
Assessment Jicn. The HOA recorded a Notice of Default and Election to Sell on February
28, 2012, Perez paid the IIOA $760.00 between March 19 and July 26, 2012, CMG
Mortgage assigned its deed of trust to CitiMorlgage in May of 2012. CitiMortgage assigned
i the deed to 11.8. A,Eank_ill.._Jl:ﬂy of 2012, The FOA recorded 2 Nofiee of Trustee’s Sale on

October 31, 2012. Perez puid the HOA $300.00 on November 13, 2012,
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Tn March of 2013, .8, Bank assigned its deed of trust to Marchai, Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The
HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.8. Bank on
July 20, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12,
2013. Marchai's loan servicer received notice of the trustee’s sale on August 27, 2013, the
day before the sale was scheduled to take place. The servicer contacted the HOA's trustee
conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined.

Alessi & Koenig as txustee for the HOA conducted a foreclosure sale of the Wolf
Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR
recorded a trustee's deed upon sale on September 9, 2013 identifying SFR as the grantee

and the HOA as the foreclosing beneficiary. The trustee’s deed states:

Alessi & Koepig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assesspent Lien...
does hereby grant, without warranty expressed or implied to: SFR_.. all
its right, title aud interest in the property...

This conveyance is made pursuant to the powers conferred upon the
‘Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posiing and publication of the
copies of the Notice of Sale have been complied with.

Al the time of sale, Perez owed the HOA $14,677.80. As of Jannary 14, 2010, Perez owes
Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts
Perez is now in default on the agrecment between Perez and Marchai.
1t.  Procedural Iistory

On September 30, 2033, Marchai filed 4 complaint against Perez, SFR, and U.8.
Rark. Marchai seels to judicially foreclose on the Wolf Rivers property based on Perez's
breach of the agreement secured by the deed of trust. On Nevember 13, 2013, SFR filed an
answer, coupterclaim, and crossclaim, SFR brought counterclaims and crossclaims {or

declaratory relief/quict tifle and injunctive relief. Specifically, SFR alleges Marchai’s
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{nterest in the Wolf Rivers property was extinguished by the non-judicial foreclusure of the
HOA's super-priority Hen established purstant to NRS Chapter 136. The super-priority lien
brands certain HOA liens as “prior to ali other Jiens and encumbrances,” excluding those
vecorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered
defaults against Perez and U.S. Bank in this case,

On July g, 2014, the Court ordered that the vase be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Ney. 2014) on September 18, 2014. The Nevada Supreme Court denied a pehearing on
October 16, 2014. The Court lifted the stay in the inslant case on January 28, 2015.

Both Marchai and SFR filed motions for sutamary judgment on Japuary 14, 2016,
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosate procedure in the instant case complied with NRS Chapter 116, The parties filed
oppositions to each other’s motions on February 3 and 4, 2016, The parties filed replies on
February 8 and 9, 2016, SFR’s veply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai's motion
exceeded the appropriate page limit. SFR also argues Marchai's opposidon contains
evidence not properly disclosed in the discovery process.

1. Discussion
A. Motion to Strike

The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain
leave of Court before filing a brief in support of its mation for summary judgment that
exceeded thirty pages. The parties also agree that Marchal's person most Inowledgeuble
failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts taat
its failure to request leave of the Court to file an aver-length brief was inadvertent. Marchai
argues jts failure to provide 2 parson most knowledgeahle for deposition was the vesiit of
miscommunication belween substituted counsel. The parties bave commuuicated

regarding reschedaling the deposition. SFR argues these jrregularities neressitate the
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Court striking the excess pages in Marchai’s tmotion for summary judgment and certain
declarations submitted in support of Marchai's opposition %0 SFR’s metion for summary
indgment,

'Fhe Court finds the interests of deciding this motion on its merits outweigh the need |
to sanction Marchai for technieal violations of Court rules. The Court also finds that SFR
will not be prejudiced by the Cowrt’s decision to deny its motion. The table of contents in
Marchai's motion for summary judgment uses extremely descriptive headings containing
the faclual and legal assertions Marchai makes twoughout its motion, Usiug just these
headings and Marchai’s exhibits, the Court would be able to evaluate Marehai's argiiments.
In addition, though Marchai’s persot most knowledgeable failed to attend the scheduled
December 2, 2015 deposition, Marchai has presented an explanation to the Courl. The
substitution of counsel created confusion regarding the deposition. This does not excuse
Marchai from presenting its person most owledgeable at a subscquent deposition, which
the parties are workiug towards.

Failure to ask for leave, which would have been granted, and to attend one
deposition does not justify the level of sanctions contemplated by SFR's motion 10 strixe.
The Court and the parties are benefitted by the Court considering all relevant, appropriate
material in rendering a decision. Therefore, the Court denies SER’s motion to strike.

B. Motions for Summary Judgment

Summary judgment is appropriate “wlen the pleadings and other evidence on file

dewmonstrate that ne gennine issue as fo any material fact remains and that the moving

parly is entited to a judgment as a matter of Jaw.” Wood v. Safeway, Inc,, 121 P.3d 1026,

1029 (Nev. 2zoog) (internal quotation marks and alterations omitted). “If the party TaGving
for surmpary judgment will bear the burden of persuasiop at trial, that party 'must present
evidence that would entille it fo a judgment as a matter of law in the absence of contrary

ovidence.” Francis v, Wynn Las Vegas, LLG, 262 P.3d 705, 714 (Nev. 2011} (citing Cuzze v,

Univ. & Cmty. Coll. Sys. of Nev,, 172 I.3d 131, 134 (Nev, 2007)). “When requesting

summary judgment, the moving party bears the initial burden of production to

(V3]
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demonstrate the absence of a gennine issue of material fact. If the moving party meets ils
burden, then the nonmoving party bears the burden of production to demomnstrate that
there is a genuine issue of material fact. Las Vegas Metro, Police Dep't v, Coregis Ins. Co,, -
256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).

Marchai and SFR seck summary judgment on each of their claims. SFR argues the
HOA foreclostire sale extinguished Marchai's interest in the Wolf Rivers property. Marchai
argues its inferest survived the foreclosure sale and is supevior to SFR's interest. 'To
determine what interests remain on the Wolf Rivers property and the interests’ priouity, the
Conrt must evaluate NRS Chapter 116 and the foreclosure process in this particular case.

L4 Retroactive Application of the SFR Decision

Marchai argues the decision in SFR. Iuvestments Pool 1 v, 11.8. Bank, 334 ]
P.2d 408 (Nev. 2014), reh'g denicd (Oct. 16, 2014) should anly be applied prospectively.

SFR was decided on Scptember 18, 2014, In the instant case, the foraclosure sale took place
on Augnist 28, 2013.

The Nevada Supreme Court bas ruted that;

In determining whether a new rule of law should be limited to
prospective application, courts have considered three factors: (1) “the
decision t¢ be applied nonretroactively must establish a new principle
of law, either by overmling clear past precedent on which litigants may
have relied, or by deciding an issue of first impression whose resolution
was not clearly foreshadowsd;” (2) the court must “weigh the merits
and demerits in cach case by looking to the prior history of the mle in
question, its purpase and effect, and whether retrospeetive operation
will further or retard its operabion;” end (3) courts consider whether
retroactive application “could produce substantial inequitable results.”

Breithaupt v. USAA Prop. & Cas. Ins. (o, 867 P.2d 402, 405 (Nev. 1594) (guoting

In the SFR decision, the Nevada Supreme Court noted, “Nevada's state and federal

district courts are divided on whether NRS 116.3116 establishes a true priovity lien.” SKR
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a matter of first impression for the Nevada Supreme Court, but the tesolution was
foreshadowed, The Nevada Supreme Court relied on the language of NRS Chapter 116 and
official comments to the Uniform Commor Jnterest Ownership Act of 1982. Id. 'Ihe
language establishing the nature of the superpriority lien was amended iy 2009, several
years before the foreclosure sale in this case. The SPR devision also relied on a Decerber
2012 Nevada Real Estate Division advisory opinion holding aa HOA could enforee its
superpriority lien through a non-j udicial foreclosure, 334 P.3d at 416-417.

Tn addition, the Court finds that applying the SFR decision to the facts of this case
does not interfere with the prior histors of the rule in guestion and will not produce
substantial ineguitable results, NRS 116.3116 was adopted in 1991. The original 1991
Janguage states that an HOA len is prior to u first security interest on the property “to the
extent of the assessments for vommon expenses based on the periodie budget adopted by
the assoctation pussuant to seetion 99 of this act which would have become due in the
absence of aceeleration during the 6 months immediately preceding institution of an action
to enforce the Hen,” At this poing, holders of first deeds of trust were on notice of a potential
priorily confict.

The Court finds that applying SER to the facts in this case does not implicate any
concerns about retroactive application of a new principle of Jaw, Therefore, In evalnating
Lhie constitutionality and application of NRS Chapter 116, the Court will refer to the decision
in SFR.

2.  Constitutionality of NRS Chapier 116

Marchai argues the HOA foreclosure provisions of NRS Chapter 116 are
unconstitutionat, which would prevent the HOA sale from extingnishing Maxchai's interest
in the Wolf Rivers property. Speeifically, Marchai cites the due process clause, takiugs
¢lause, and void for vagueness doctrine.

a. Procedural Rctilﬁrements of NRS Chapter 116

Nevada Revised Siatute Chapier 16 provides the procedural

requixements for homeowners’ associations seeking to secure a Yien for unpaid assessments
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and fees. “NRS 116,3116(2)... splits an HOA Hen into two pieces, a superpriority piece and a
subpriority piece. The superpriority piece, consisting of the last nine months of unpaid
HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of

trust.” SFR Investments Pool 1v. U.S. Bank, 394 P.34 408, 411 (Nev. 2014), reh'g denied

{Oct. 16, 2014). That super-priority portion of the lien was beld by the Nevada Supreme
Court to be a true super-priority lien, which wili extinguish & first deed of trust if foreclosed
upon pursuant to Chapter 116’s requirements, Id. at 419, Specifically, “[t]be sale of a unit
pursuant to NRS 116.31162, 116,31163 and 116.31164 vests in the purchaser the title of the

unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v, 1.5,

Bank, 334 P.3d at 412.

For an [TOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA
and its agent comply with several requirements related to notifying interested pariies,
including junior lienholders, of the impending foreclosure sale. Yo initiate foreclosure
under Chapter 116, a Nevada HOA must first notify the owner of the delinquent
assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the
HOA must then provide the owner a notice of default and election to scll. See NRS
116.31162{1}(b)-

After recording the notice of default and election to sell, Chapter 116 requires the
HOA to mail & copy of the notice of default and election 1o sell to “(elach person who has
requested notice pursuant to NRS 107.090 or 116.31168." NRS 116.31163(1). At claser look,
this provision of Chapter 116 requires the HOA to mail the notice of defuult to "[e]ach
person who has recorded a request for a copy of the notice” and “[eJach other person with
an interest whose interest or claimed interest is subordinate to the {association’s lienl.”
NRS 107.090(2)-{4) (reading NRS 107.090 and 116.31168 together, “deed of trust” has been
replaced with “association’s lien™); see NRS 116.31168(1) (“NRS 107.090 appllies] to ihe
forectosure of an association's lien as if a deed of trust were being foreclosed™. In addition |
to noticing thase interested persons, Chapter 116 requires the HOA to mail notice to “Taluy

Liolder of a vecorded sceuriiy interest encumbering the unit’'s owner's interest who has
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notified the associaiion, 30 days before the recordation of the notice of default, of the
existence of the seemrity interest,” NRS 116.31163(2); see NRS 111.320 (“record[ing]...

must from the time of filing... impart notice to all persons of the contents theraof™}; see
also First Nat. Bank v. Mevers, 161 P. 929, 931 (Nev. 19 16} (“One need but revert to the fact
that recordation is for the purpose of giving notice to the world”). In sum, a foreclosing |
HOA must mail the notice of default and election to sell to (1) persons who have recorded a
request for notice, (2) persors holding or claiming a subordinate interest, and (3} bolders of
security interests recorded at least 30 days before notice of default,

Then, i the lien has not been paid off within 90 days, the HOA may continue with
the lureclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale
to all those who were entitled to receive the prior notice of default and election to sely, as
well as the holder of a recorded security interest if the secnrity interest holdex “has notified
the association, before the mailing of the notice of sale of the existence of the security
interest.” See NRS 116.311635(1)(2)(1), (b)}2). As this Court interprets the “notified-the-
association” provision, this additional notice requirement simply means the HOA musl
mai] the notics of sale to any holder of a security interest who has recorded its interest prior
1o the mailing of the notice of sale.

b. Due Process Clause
Marchai alleges NRS 126.3116 is unconstitutional because Chapter 116's
cxpress notice provisions do not require HOAs to provide mandatery notice to lenders of an
impending non-judiclal foreclosure; rather, Chapter 116 requites lenders to request notice
tn advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter
116's notice provisions, on their face, fail to weet the notice requirements of the due process
clause and therefore render Chapter 116’s non-judicial foreclosure scheme unconstitutional
on its face.
i Consttutional Notice Requirement
“TPrior to an action which will affect an interest in Jife, iberty,

or property protected by the Due Provess Clause of the Fourteenth Armendment, a State
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must provide ‘notice reasonably calculated, under all eircumstances, to apprise interested
parties of the pendency of the action and afford them an oppartunity to present their
objections.™ Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 795 (1983} (holding !
statutory notice requirements posting and publishing announcement of pending tax sale
did not mest requirements of the Due Process Clause of the Fourteenth Amendment)
{quoting Mullane v, Central Hanover Baok & Trust Co, 339 U.S. 306, 314 (1050)). “In

Mennonite, the Supreme Court applied this prineiple and found that mere constructive
notice afforded inadequate due process to a readily ascertainable mortgage holder.” Cont'l
Ing, Co. v. Moseley, 683 P.2d 20, 2t (Nev. 1984}, The Cour! held that personal service ot
mailed notice is required: “Notice by mail or other means as certain fo ensure 2ctual notice
is a minimum constitutional precondition %o a proceeding which will adversely affect the
liberly or property interests of any, party, whether unlettered ot well versed in commercial
practice, if its name and address are reasonably ascertainable.” Mennonite, 462 U.5. at
800 (emphasis in original}.

Under NRS 16.31162, HOAs are required to give aciual notice of their impending
lien foreclosures to record owners of the property at issue. Although Chapter 116 Tequires
actual notice be given to the property owner, the United States Supreme Court has long
held, “[n]otice to the property owuer, who is not in privity with his ereditor and who has
failed to take steps necessary to preserve his own property interest, also capnot be expected
to lead to actnal notice to the mortgagee.” Mennonite, 462 U.S. at 799. The question here
Dhecowes, does Chapter 116 provide mortgage holders actual notice — “notice mailed to the
mortgagee's last known available addvress, or Ly personal service.” See Mennonite, 462 115,
at 798,

Marchal argues Nevada law shifts the burden of giving natice to the morigagee

hecause assoefations need only give actual notice 1o a lienholder “wheo has notified the

association, 20 davs hefore the recordation of the notice of default, of the existence nf [its]

security inferest” NRS 116.31163(2). Statutory provisions that require a party to give

notiee in order to gel notice ate often referred to as “opt-in” or “request-notice” provisions.

10
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(n Small Engine Shop, Ine, v. Cascio, the Fifth Circuit Court of Appeals held that
Louisiana's “request-notice” statute “prospectively shift{ed] the entire burden of ensuring
adequate notice to an interested property owner regardless of the cireumstances,” 878 F.2d
§83, 884 (5th Cir. 1989). Such a shift i the burden of ensuring adequate notice, the Small
Engine Court held, does not afford a defautting property owner facing foreclosure adequate

notice under Mennonite and therefore violates the Due Process Clause. Id. at 890; see also

USX Corp. v. Champlin, go2 F.zd 1380, 1385 (sth Cir. 1093) (“[second mortgagee]’s

iuterest, even though terminable by foreclosure of the superior loan was sufficient to trigger
due process™). For that reason, the court held the “request-notice” statute only serves to
supplement the preexisting notice scheme, o allow ereditors who are not ctherwise
reasonably ascertainable fo become ascertainable. Small Engine, 878 F.2d at 892-3.
Chapter 116, if read in a vacuum, could lead to the erroneous interpretation that a
mortgage holder is only entitled to receive notice of a homeowners’ ussociation’s impending
foreclosure if that mortgage holder requests such notire from the association; however, this
reading would jgnore the well-established canuon of statutory inlerpretation—
constilutional avoidance. “It is elementary when the constitutionality of a stafute 8
assailed, if the statute be reasonably suscepiible of two interpretations, by one of which it
would be wnconstitutional and by the other valid, it is our plain duty to adopt that
constructon which will save the statute from conshiutional infirmity.” U S ex rel Attoruey

Gen. v. Delaware & Hudson Co, 213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075,

1076 (Nev. 1902) ("it is a well: -established rule of this and other courts that constitutional
questions will never be passed upon, except when absolutely necessary to preperly dispose
of the particular case™).

The reading of Chapter 116's notice requirements ina way 1o be constitutionally valid
requires that a foreclosing homeowners’ assoelation must provide notice to the following
parties:

(1) Any interested person who has recorded a request for notice with the proper

county recorder must be mailed copies of the notice of default and election. to sell and Lae

11
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notice of sale. See NRS 116.31163(1) (notice of default must be given to “[eJach person who
has requested notice pursuant to NRS 107.090 or 116.311687), NRS 107.000(2) (a “request
for a copy of the notice of default ot of sale” must ba “record[ed] in the office of the county
recorder of the county in which any part of the real property is sitvated”), and NRS
116.31168(1) {*The request must identify the lien by stating the names of the unit's owner
and the common-interest copamunity.”): see also NRS 116.311635(1)(b)1) {(botice of sale
must be mailed to all persons entitled to reveive a copy of the notice of defanlt). This
request-notice provision exists to allow interested parties who are mot otherwise
ascertainable an opportunity o receive notice and protect their interest.

{2) Any other petson holding or claiming an interest subordinate to the association’s
lien must be mailed copies of the notice of default and election to sell and the notice of sale.

See NRS 1:6.31163(1) and 3116350 (b} 1), supra; see also NRS 116.31168(1) {incorporating

requirements of NRS 107.090 to HOA foreclosnres) and NRS 107.090(3)(b) (notice must
be mailed to “[e]ach other pexson with an interest whose interest or claimed interest is
subordinate to the [association’s lien],”). This catch-all provision exists to provide notice to
any other interested party whose identity is reasonably ascertainable.

(3} Any holders of a recorded security interest that encumbers the homeowner's

interest must be matled copies of (a) the notice of default and election to sell, if the security :

interest was recorded at least 30 days before uotice of default was recorded, and (b} the
notice of sale, if the security interest was recorded prior to the mailing of the notice of sale.
See NRS 116.31163(2), supra, #nd NRS 116.311635(1)(0)(2) (HOA must mail notice of sale
to security interest holder that “has notified the association, before the mailicg of the notice
of sale of thie existence of the security intevest.”); scw alse NRS 111,320, supra, and First Nat,

Bank v, Movers, 161 P. at 931 (recording of the security interest gives notice to the world of

that interest).

This actual notice orovision explieitly reouires the foreclostng homeowners' |

association to provide notice to mortgage holders that have timely recorded interesl in the

subject property.  Therefore, Marchai's facial challenge of Chapter 116’s potice

12
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requiremnents fajls because the provisions of Chapter 116 read as a whole and in conjunction
with well-established related law ensures mortgage holders and other interested parties
receive actnal notice of a homeowners' association’s impending pon-fudicial foreclosure
sale.
b  State Action Reguirement

Although Chapter 116, on iis face, provides for notice firmly grounded
within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court
questions whether the mandates of the Due Process Clause are in fact triggered. Marchai
mupst identify some “state sction” that runs afoul of the Fomrteenth Amendment, See L“E‘sll.

v. Fdmondson Oil Co, 457 U.8. 922, 930 {1982} (“the Thue Process Clause protects

individuals only from governmental and not from private action, plaintiffs had 1o
demonstiate that the sale of their goods was accamplished by stale action”); see also

S.Q.C., Inc. v. Mirage Casino-Hatel, 23 P.3d 243, 247 (Nev. 2001) (“The general rule is that

the Constitution does not apply 1o private conduct.”), “Nmbedded in our Fourteenth
Amendment jurispruder.ce is a dichotomy between state actoy, which is subject to scrutiny
under the aAmendment’s Due Process Clause, and private conduct, against which the
Amendment affords no shield, no mnatter how wuafair thar conduct mﬁy be.” Nat'l Collegiate

Athletic Ass'n v. Tarkanian, 488 US. 179, 191 (1088) (holding state university's imposition

of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the
NCAA’s rules and recommendations did not transform NCAA's private conduct into state
action).

in analyzing the state-action issue where a private party’s decisive conduct has
caused harm to another private party, the question hecotnes “whether the State was
sufficiently jnvolved to treal that decisive cunduct as state acton.” Tarkanian, 488 U.S. at
192. In general, the State's involvement may transformn private conduct into state action
when the State delegates its anthority to the private actor; the State knowingly aceepts
benefits derived from unconstitutional behavior; or when the State ercates the legal

framework governing the private conduet. 1d, {citing for each proposition, respectively,
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West v. Atking, 487 U.S. 42 (1988); Burton v, Wilmington Parking Anthority, 365 U.S. 715,
722 (1961); and North Georgia Finishing, Ine. v, Bi-Chem, Inc. 419 US. 6ot (1975)
(holding state’s garnishment statute, which permitted writ of gataishment to be issued in
pending actions by court clerk, denied due process of law)).

The conduct at isste in this case, a non-judicial foreclosure authorized by Nevada
law, centers the state-action analysis on the Nevada's creation of the legal framework °
governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the
Nevada Legislature's enactment of the legal framework governing non-judicial foreclosure
of homeowners' association liens constitutes sufficient state action to trigger the due
process protections of the Fourtcenth Amendment for mortgage hoiders. 'this Court finds
itis not,

The “State is responsible for the... act of a private party when the State, by its law,

has compelled the act.” Adickes v. 8. H. Kress & Co., 398 U.S. 144, 170 (1970). However,

a State's mere acquiescence in 4 private action does not convert that action into that of the
State. Seg Flagg Bros, v. Brooks, 436 U.5, 149, 164 (i9783.

In Flage Bros. v. Brooks, Ms. Brooks had fallen on hard times, faced eviction, and

was forced by circumstance to place her belopgings in storage. Ms. Books filed a lawsuit
apainst the storage company, Flagg Brotbers, alleging a violation of her Fourteenth
Amendment rights. Specifically, the issue centered on Flagg Brothers's threat to sell Ms.
Brooks’s belongings pursnant to New York Uniform Commercial Code unless she paid her
storage fee. Id., 436 U8, at 153, Ms. Brooks argued that “Flagg Brothers' proposed action
[wals properly attributable to the State because the State hafd] authorized and encouraged
it in epacting [the statutory framework authorizing the sale of her property to satisfy the
storage lien].” Id., 436 U.S. at 164. The Court held that ihe state statule, together with
private action vonforming to the statute, was insuilicient to establish state action,
reAsoning:

Iere, the State of New York has not compelled the sale of a
bailor's goods, but lias merely announced the cirernstances
under which its courts will not interfere with a private sale.

14
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Indeed, the crux of respondents’ complaint is not that the State
bas acted, but that it has refused to act, This statutery refusal to
act is no dilfevent in principle from an ordinary statute of
limitations whereby the State declines to provide a remedy for
private deprivations of property after the passage of a given
period of time,

Flagg Bros., 436 U.8. at 166 (emphasis in criginal).

Here, the State of Nevada, by enacting the provisions of Chapter 116, has merely
announced the requirements a homeowners’ association must {ulfifl to legally foreclose ona
Jien; the State of WNevada has nol compelled homeowners' associations to act. Like the State
of New York in Flagg Bros.. here the State of Nevada has announced cireumstances in
which it will not interfere with the foreclosure of homeowners' association liens, Therefore,
because the State of Nevada has merely acquiesced to, and not compelied, the non-judicial
foreclosure of homeowaers' association liens, this Court finds state action does vot exist in
this situation sufficfent to jmplicate the protections of the due process clause,

Marchai cannot show that legislative enactment of Chapter 116 is a due process
violation. Therefore, the Court denies Marchai’s monon for summary judgment on this
ground.

b. Tsking Clanse

Marchai argues that NRS Chapter 116 effects a regulatory taking. The
Fifth Amendment to the United States Constitution prohibits “private property beling]
taken for public use without just compensation.” U.5, Const. amend, V. Article One of the
Nevada Constitntian cotrespondingly provides that “[plrivate property shall not be taken
for public use without just eompensation having been fivst made, or secured.” Nev. Const.
art. I, § 8(6). 'The Nevada Supreme Court clarified regulatory taking jurisprudence as
follows: “a per se regulatory taking oceurs when a public agency sceking to acquire property
for a public use.. fails to follow the [statutory cminent demain} procedures... and

appropriates or permaoently invades private property for public use without first paying

just compensation.” See MeCarran [at] Airpoct v, Sisolak, 137 P.3d 110, 1127 (Nev. 2006).

“In. deciding whether & particular sovernmental action has effected a taking, this Court
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focuses... both on the character of the action and on the nature and extent of the
interference with rights in the parcel as a whole,” Tahoe-Sierra Pres. Council, Ine. v,
Tahoe Regl Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec.
Co. v. 8an Diago, 450 U.S. 621, 636 (1081)).

The Nevada Legislature’s enactment of the statutory framework encompassing HOA
Jiens and non-judicial foreclosures does not rise to the level of a government taking for 4
public purpose. The enactment of the statutory framework alone is insufficient government
action to establish such a taking. The character of the legislative action Is simply to create a
legal framework for private conduct to operate within, and because the foreclosure action is
non-judicial, the nature of the government interference in private property is minimal,
possibly even nom-existent. 1In fact, ove of the many complaints abont Chapler 16's
framework, is the prescription thut HOA liens may be foreclosed upon without government
intervention or judicial approval. Thal being so, the foreclosure of an HOA lien is not an
action of the government, but instead is that of a private party - the HOA and its
foreclosure agent.

In SFR v. U.S. Rank, the Court fonnd the private interest at stake here was “essential
for common-interest communities,” stating, “Otherwise, when a homeowner walks away
{rom the property and the first deed of Lrust holder delays foreclosure, the HOA has to
‘either increase the assessment burden on the vewaining unit/pareel owners or reduce the
services the association provides (e.g., by deferring mainterance on commen amenities).”

SFR v. U.S. Banlk, 334 P.3¢ 108, 414 (Nev. 2014}, reh'g denied (Oct. 16, 2014) {quoting

Uniform Law Commission's Joint Fditorial Board for Uniform Real Properly Acts, The Six—

Month “Limited Priority Lien" for Association fices Under the Uniform Common Interost

Ovmership Act, at 5-6). The Court noted that the true super-priority lien was created "{tje

avoid having the community subsidize first security holders who delay foreclosure, whether

strateginally or for some ather reason.” 1d . A homagwners’ assoriabion is a private entity |

that serves an exclusively ptivate interest; therefore, any taking that occurs as a result of a

foreclosure of an HOA lien is a privale aciion to benefit a private interest.

15
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Marchai cannot show that legislative enactinent of Chepter 116 ‘s a government
taking by regulation or that a private foreclosure of an HOA lien serves to further a public
purpose. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

c. Void for Vagueness Doctrine
Marchai argues NRS Chapler 116 is unconstitutionally vague, Nevada's
two-factor test for vagueness examtines whether the statute, “(1) fails to provide notice
sufficient to enable persons of ordinary intelligence to nderstand what conduet is
prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even
failing to prevent arbitrary and discriminatory enforcement.” Flamingo Paradise Gaming,

LLC v. Chanos, 217 P.3d 546, 553-64 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.

Court ex rel. Connty of Clark, 120 P.3d 682, 684-85 (Nev. 2006). “Astatute which does not

jnrpinge on Kirst Amendment {reedoms... may be stricken as unconstitutionally vague only
if it is fotnd to be so in all its applications. Additionally, the standard of review is less strict
under a challenge for vagueness where the review is directed at economic regulations.”

State v. Rosenthal, 810 P.2d 1266, 1300 (Nev. 19561). “Enough clarity to defeat a vagueness

challenge may be supplied hy judicial gloss on an otherwise uncertain statute, by piving «
statute's words their well settled and ordinarily nnderstood meaning, and by looking to the

common law definitions of the velated term or offense.” Rusefink v. State, 286 P.3d 599,

605 (Nev. 2012) {quoting Holder v. Hurpaoitarian Law 'Pruiec_t_, 130 SCt. 27053, 278
{2010)).

For the purposes of this Ovder, the Courl will not dispute Marchai’s assertion that
NRS Chapter 116 is inartfully drafted; bowever, this is not enough for the Court to refuse to
apply NRS Chapter 116. See Vairbanks v. Paviikowiski, 423 P.2d 401, 404 (Nev. 1967). The
Court finds that NRS Chapter 116 is not upconstitutionally vague. As previously discusged
in the Court’s decision to apply the decision of SFR in this case, Chapter 116' original 1991
language put holders of flest deeds of trust on nolice of 4 potential priovity conflict. Though

there were conflicling interpretations of Chapter 116 prior to the SER decision, judicial
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egnforcement was not gsbitrary or discriminatory. The decision in SFR has clarified some
ambiguities in the statutes. Because this statute does not infringe on constitutionally
protected rights, as previously discussed, the standard for the Cowt to find
unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is
sufficient for this Court to find NRS Chapter 116 is not unconstitutionally vague,

Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore,
the Couit denies Marchai's motlon for sumimary judgment on this ground.

3.  Alleged Issues Prior to Sale

Marchai asserts there are issues with the HOA’s foreclosure process prior to
the foreclosure sale. Marchai agues issues regarding notice and tender prevent the HOA
foreclosure sale {rom extinguishing Marchai's deed of trust.

a. Nohce

Marchai argues that the HHOA failed to comply with several notice
provisions of NRS Chapter 116, including requirements that notices be mailed via first class
mail and notices be mailed Lo all parties with an interest in the property. SFR argues the
foreclosure deed conclusively establishes tbat the notice provisions of NRS Chapter 116
were met,

The foreclosure deed’s recitals are conclusive evidence of comphiance with the notice
provisions of NRS 116.31162 through 116.51168. NRS 116.31166(2). The deed in this case
states all statutory notices were given. SFR can rely on the deed’s recitals as proof that the
HOA fulfilled the notice provisions of NRS Chapter 116.

The fareclosure deed’s recitals are not unassailable, however. ‘The Nevada Supreme

Cowrt recently held:

The long-standing and broad inherent power of a cownt to sit in equity
and quiet title, including setting aside a foreclosure sale if the
circumnstances support such aetion, the fact that the recitals made
conslugive hy aperation of NRS 146.31166 implinzte compliance only
with the statutory prerequisites to foreclosure, and the foreign
precedent cited wuder which equitable relief may still be avaiiable in
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the face of conclusive recitals, af Jeast in cases involving fraud, lead us
to the conclusion that the Legislarure, through NRS 116.31166's
enactment, did not eliminate the equitable authority of the courts to
consider quiet title actions when an HOA's foreclosure deed contains

conclusive recitals.
Shadow Wood HOA v. NUY, Cmty. Bancorp., 132 Nev. Adv, Op. 53t *6 {2016).

Rased on the Janguage in Shadow Wood and the Court's squitable powers, the Court

is not persuaded that sending notices via certified mail as opposed to first class mail would :
justify setting aside a foreclosure sale or its effect if the parties actually received notice ina
timely manner. Absent some further showing that notice was not actually received, recitals
i1y the foreelosure decd are sufficient to establish that the HOA complied with NRS Chapter
116.

Marchai only provides evidence that notice was not received by an interested party
in one case. Marchai asserts it did not receive the notice of trustee's sale mailed on July 29,
2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai
dic not have & recorded interest in the propecty. Though U.S. Bank transferred its deed of
trist to Marehai in March of 2013, neither party recorded the tratisfec bl Angust 12,
2013. T1S, Rank did receive the nolice of trustee’s sale mailed on July 29, »013. Marchai’s
failure to receive nolice can be altributed to its own actions and the actions of U.S. Rank.
The HOA mailed notices to all parties that it conld have known had an interest in the
property.

Marchat failed to show the TI0A violated the notice provisions of NRA Chapter 116.
‘Therefore, the Court denies Marchai’s motion for summary judgment on this ground.

b. 1ender
Marchai asserts the homeovmer tendeved the TTOA lien’s superpriority

amount prior to the HOA foreclosure sale. Marchai argues this temder causes Marchai's
deed of trust to sunvive the HOA foreclosure sale.

The Court is faced with a novel set of facts in this case, The foreclosure process,

from the first notice of delinquent assessment to the actual toreclosure sale, spanned

19
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almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00.
'This is definitely more than the value of nine months of assessment fees, regardiess of
which year’s rate is applied. At the end of the period, however, Perez still owed the HOA
$14,677.80.

The Courl rust determine whether the homeowner's payments to an HOA in this
case constitute tender of the superpricrity amount, WRS 116.3116(2) states the HOA lien is
priot to first deeds of trust “to the extent of the assessments for common expenses based on
the periodic budget adopted by the associatior... which would have become due in the
absence of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” The statute does not state who can satisfy the superpriority portion of
the lien.

The Court finds the answer relies on the defiuition of “tencer” rather than .

distinguishing between homeowners and first deed of trust holders. A parly’s tender of the
super-ptiority amount is suflicient to extinguish the super-priority character of the lico,
leaving only a junior lien. See SFR Investments Pool 1 v, U.S. Bank, 334 P.ad 408, 414
(2014), rel'g denied (Oct, 16, 2014) and Sears v. Classen Garage & Serv. Co., 612 p.2d 293,

205 (Okla. Civ. App. 1080) (“a proper and sufficient tender of payment operates to
discharge a lien”). The common law definition of tender is “an offer of payment that is
coupled cither with no conditions or only with conditions upon which the tendering party
has a right to insist.” Fresk v. Krpemer, 69 P.3d 282, 286-7 (Or. 2004); see also 74 Am.
Jur. 2d Tender § 22. Tender is satisfied where there is “an offer to perform a condilion or
obligation, coupled with the present ability of immediate performance, so that if it were nat
for the refusal of cooperation by the party to whom tender js made, the condifion or
obligation would be immediately satisfied.” 15 Williston, A Trealise on the Law of
Contracts, § 1808 (3d. ed, 1972).

Tn the rage af o ficst deed of tmist helder offering to pay the HOA nine months nf

assessments, a tender is undoubtedly taking place in order to satisfy the superpriority

. arcount. The deed of trust holder offers to perform a specific condition that the TIOA is
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clearly aware of. In the case of a homeowner paying an HOA, the case is not so clear. The
homeowner has a responsibility to pay the HOA fees every month, Payments to the HOA
could be directed towards old or new monthly fees, The homeowner paying the HOA is not
a clear offer to satisfy the HOA’s superpriority lien amount, It could be an offer to satisfy
the homeowner's newer debts to the HOA.

The Court finds that further factual development is needed to determine whether
Perez's payments to the HOA constituted a valid tender. Marchai is careful in its motion for
summary judgment to phrase Perez’s payiments to the HOA during the foreclosure process
as continually being in response fo the HOA's uotices of delinquent Hens and sales, If this
was the intent of Purez, Marchai can make the case thal Perez’s payments 1o the 1OA were
designed to satisfy the HOA lien's superpriority amotnt. This would potentially protect
Perez, ay Marchai would be able o sell the Wolf Rivers property 0 collect Perez’s debt
rather than directly pursue Percz under the agreement secured hy the deed of brust. On the
other hand, S¥R could prove Perez was attempting to keep wp with her monthly dues and
had zo intent of directing her payments towards the HOA's superpriority amount. The
foreclosure process’s length of time in this case further complicates the issue for both sides,

The Cowrt finds genuine issues of material fact exist on the issne of tender.
Therefore, the Conrt denies both Marchai and SKR’s motion fos surmary judgment on this
ground, .

4.  Alleged Issues With Foreclosure Sale

Marchai asserts there are also issues with the HOA's foreclosure sale.
Marchai argues issues regarding the wording in the foreclosure deed and cominercial
yeasonahleness prevent the foreciosure sale trom extinguishing Marchat’s interest 1n the
property. SFR argues any issnes in the foreclosure process cannot impact SFR’s interest in
the property as a bona fide purchaser. |
1
I/
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a. Alessi & Koenig’s Interest in the Property
Marchai argues SFR actually purchased Alessi & Koenig's interest in
the Wolf Rivers property rather than the HOA's interest, Marchai bases its argument on a
sentence in the fereclosure deed:
Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...

does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

While the Conrt agrees this sentence is inartfully dratted, the Court does not agree
that it conclusively establishes that Alessi & Koenig were the gramtors at the HOA
foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed

identifics the HOA as the foreclosing beveficiary. The deed also states:

This conveyance is made pursuant to the powers conferred upan the
Trustee by NRS 116 et seq.. All requivements of law regarding the
mailing of copies of notices and the posting and pubbication of the
copies of the Notice of Sale have been complied with,

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment.
Therefore, the Count denies Marchai’s motion for summary judgment on this ground.
bh. Commercial Reasonablencss
Marchai argues the HOA foreclosure sale was commercially
unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in
the alternative, ‘rheré is not snfficient proof to demoustrate that the sale was unreasonable,
‘The deeision in SFR did not address what commercial reasonableness was required

in TI0A foreclosure sales. SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 418 n.6

contract or duty governed by this chapter imposes an obligation of goed faith in its

performance or enforcement.” NRS 116, 0113,

aside a foreclosure sale, absent a showing ol {rand, unfairness or oppression.” Loag v.
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Towne, 639 P.2d 528, 530 (Nev. 1982), The Nevada Supreme Court recently created room
for debate on this issue in its Shadow Wood decision. The Nevada Supremte Courl states,
“Jemonstrating that an association sold a property at its foreclosure sale for an inadequate
price is uot enough to set aside that sale; there must also be a showing of fraud, unfairness,
ot oppression, Shadow Wood BOA v, N.Y, Cmty. Bancorp., 132 Ney, Adv. Op. 5at ™6
(2016). 1n the next sentence, the Nevada Supreme Court appears to distinguish a merely
inadequate price from a price that is “grossly inadequate as « matter of law” and indicates
that gross inadequacy may be sufficient grounds to set aside a sae. 1d.

The Court finds that some other evidence of fraud, unfairness or appression is still

required 1o set aside an HOA foreclosure sale, regardless of the price. Shadow Woud cites

Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 1963) which required sume showing of frand
“in addition to gross inadequacy of price” for a court to set aside u trapsaction. Though a
sales price may be itrerely low, as in the instant case befare the Court, the price alune is
insnfficient proof of commercial unreasonableness,

The Court finds Marchai has established that there are material jssues of fact
regarding whether the HOA foreclosure sale was commercially reasonable. Price is one
factor the Court may eonsider. Marchai also argues the HOA sale was conducted after the
homeowner tendered the superpriority amount to the 3T0A. Arguments regarding notice
that the Court negated in this Order eould also be relevant on the issue of cormmercial
reasonableness with further factual development.

Marchai fails to establish as 4 matter of law that the HOA sale was comroercially
unreasonable. Therefore, the Court denies Marchai’s motion for swmigary judgreni on
this ground.

Bonza YFide Purchaser

g

SIR arpues that any alleged deficiencies with the HOA foreclosnre sale in this
case do not impact SFR's quiet title claim because SKR Is a bona fide purchaser for value.
The Nevada Supreme Court recently held that potential harm to alleged hona fide

purchasers must be evaluated, but it is possible to “demonstrate that the equities swayed so
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far in [the homeowner's] favor as to support setting aside [the} foreclosure sale,” Shadow

Wood HOA v. N.Y. Cmtv. Bancorp., 132 Nev. Adv. Op. 5 at *10 {2016).

Questions as to SFR’s bona fide purchaser status and the balance of equities in this
case are questions of fact. This is especially true in the instent case, The HOA's foreclosure
proegedings Jasted almost five years. Mulliple notices of delinquency, default, and sale
were recorded. The Court cannot rule on whether a reasonable purchaser would be put on
notice by these circumstances at the summary judgment stage.

SER fails to establish as a matter of law that it wus a bona fide purchaser and that the
equities in this rase prevent setting aside the fqreclosure gale. Therefore, the Court denies
SFR’s motion for summary judgment oh this ground.

IV, Conclusion
The Cowurt finds that genuine issues of material fact remain in this case, The Comt

denies SFR and Marchai's Motions for Summary Judgrent and SFR’s Motion to Strike.

Vol e

DATED this . dayof ary, 2016.

JiNDA MARIR BELL
MSTRICT COURT JUDGE
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date of filing, a copy of this Order was
electronically served through the Eighth Judicial District Court EFP system o, if no e-mail
was provided, by facsimile, U.8, Mail and/or placed in the Clerk's Office attorney folder(s)

for:

Na.mg ) ) Party

David J. Merrill, Esq.

Counsel for Marchai, B.T.
David J. Merrill, P.C.

Diana Cline Ebron, Esq. . Counsel for SFR Investments
Jacquelise A. Gilbert, Fsq. Pool 1, LLC
Karen L. Hanks, Esq.

| Kim Gilbert Ebron

SHELBY DANL. /
LAw CLERK, DEPARTMENT V11

AFFIRMATION
Pursuant to NRS 2398,030
The underslanad does hereby affirm that the preceding Dacsiop and Osder fller
in Distric Court case number ASP9461 DODES HOT contain the social secusity
nurahgr c* any person,

I/ linda Marle Belf Dale 32112015
Distried CGourt Judge
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ODM

DAVID J. MERRILL Hiran 1 Bl
Nevada Bar No. 6060

DAVID J. MERRILL, P.C. CLERK OF THE COURT
10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

Telephone: {(702) 566-1935

Facsimile: (702) 993-8841

E-mail: david@djmerrillpe.com

Attorney for MARCHAI B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada business )

trust,
Case No.:  A-13-689461-C
Plaintiff, Dept. No. VI
V8. Coneolidated with: A-18-742327-C
CRISTELA PEREZ, an individual; et el.
Defendants.

AND ALL RELATED CLAIMS AND

}
}
)
)
)
)
)
)
)
;
ACTIONS ;

ORDER DENYING, IN PART, AND GRANTING, IN PART,
DEFENDANT WYETH RANCH COMMUNITY ASSOCIATION’S
MOTION TO DISMISS

On January 3, 2017, Defendant Wyeth Ranch Community Association's

Motion to Dismiss came before the Court. David J. Merrill of Davad J. Merriil, P.C,
appeared on behalf of Marchai, B.T. Jacqueline A. Gilbert of Kim Gilbert Ebron
appeared on behalf of SFR Investments Pool 1, LLC. Julie A. Funai of Lipsan,
Neilsen, Cole, Seltzer & Garin, P.C. appeared on behalf of Wyeth Ranch Community
Association. The Court having considered the motion, Wells Fargo’s opposition,
Wyeth Ranch’s reply, the arguments of counsel, and good cause appearing therefor:

1




p— . ¥

W W =1 3 W e W N -

R N ON N RN N N N R s e e e e e e e e e
O = DO s W ON o o B =1 M O M W N = O

IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in part;

IT IS FURTHER ORDERED that Wyeth Ranch’s nootion to dismiss Marchai's
Third, Fourth, and Fifth Claims for Relief shall be and herchy is DENIED; and

IT ISFURTHER ORDBERED that Wyeth Ranch’s motion to dismiss Marchar's
Sixth Claim for Relicf fopquiet title shall be and hereby is GRANTED,

DATED this (M day of January 2017.

HONUORABLE LINDA MAKRIE BELL e

Submitted hy: Approved as to form and content by:
DAVID J. MERRILL, P.C. KiM GILBERT EBRON

S TER i el

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150

Ne' ada Bar No 10593
7625 Dean Martin Drive, # 110

Las Vegas, Nevada 89145 Las Vegas, Nevada 89139
(702) 566-1935 (702) 485-3300
Attorneys for MARCHAT, B.T. Attorneys for SI'R INVESTMENTS
POOL 1, LLC
LIPSON, NEILSON, COLE, SELTZER
& GARIN P.C.
By:

JULIE A. FUNAI

Nevada Bar Nuv. 8725

9900 Covington Cross Drive, Suite
120

Las Vegas Nevada 89144

X u).; G821 000

Attorneys for WYETH RANCH

COMMUNITY ASSOCIATION
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IT IS HEREBY ORDERED that Defendant Wyeth Ranch Community
Association’s Motion to Dismiss shall be and hereby is DENIED, in part, and
GRANTED, in patt;

[T IS FURTEER ORDERED that Wyeth Ranch’s motion to dismiss
Third, Fourth, and Fifth Claims for Relief shall be and hereby is DENIEY; and

IT IS FURTHER ORDERED that Wyeth Ranch’s motion to digtniss Marchai's
Sixth Claim for Relief for quiet title shall be and hereby is GRA}NTED.

DATED this day of January 2017, j,/
/.
HONORAR DA MARIE BELL.

Submitted by: pproved as to form and content by:
DAVID J. MERRILL, P.C. KIM GILBERT EBRON
By: By:

DAVID J. MERRILL JACQUELINE A. GILBERT

Nevada Bar Na, 6060 Nevada Bar No. 10593

101861 Park Run Drive, Suite 150 7625 Dean Martin Drive, # 110

Las Vegas, Nevada 89145 Las Vegas, Nevada 89139
(702) 566-1935 (702) 485-3300
Attorneys for MARCIIAIL B.T. Atiorneys for SFR INVESTMENTS
POOL 1, LI.C

LIPSON, NEILSON, COLE, SELTZER
& GARIN, P.C.

Ve
By: Q W %Z/
[BULIE A. FUNAI

Nevada Bar No. 8725

9%80 Covington Crosg Drive, Suits

1

Las Vegas, Nevada 89144

{702) 382-1500
Attorneys for WYETH RANCH
COMMIINITY ASSOCIATION
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Steven D. Grierson

CLERz OF THE COUEE

DAC
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,

Us.

CRISTELA PERREZ; SFR INVESTMENTS POOL 1, LLC; .
U.S. BANK NATIONAL ASSOCIATION, N.D.; Dogs | | Case No. A-13-689461-C
through X; and ROE CORPORATIONS 1 through 10, ,
inclusive, Dep’t No. VIl

Defendants.
And all related actions.

1IECISION AND ORDER

This ease arises from a homeowners™ association’s non-judicial foreclosure sale of
residential real property located at 7119 Woll Rivers Avenue in Las Vegas, Nevada. The
HOA sold the Wolf Rivers property to satisfy the two recorded Notices of Defaults which
included a superpriority lien over the holder of the deed of trust. The HOA scld the Wolf
Rivers property to SFR. Upon Lhe homeowners’ association’s foreclosure sale of the
property, Marchai B.T., the holder of the deed of trust and promissory note, filed suit
alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.
SFR and the homeowners' association counter that Marchai’s lien is extinguished. Now
before the Court are Defendant SFR Investments Pool 1's and Defendant Wycth Ranch
Community Association’s (“the HOA”) Motions for Summary Judgment and Plaintiff
Marchai’s opposition. These matters came before the Court on August 22, 2017. The Court
denies SFR and the HOA’s Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of Plaintiff Marchai.

[lveluniary isrnso %ﬁnm ary Judgineny

C Involunta ry Clsmisual O Stlpusased ludgmeny H 1
| G Sugutated Cismnssal ] Drisult Jadgment !
i T Metion to Cismiss by Deftls) 4 L1 rudtpenent of Arbitcabion E

Case Nuinber: A-13 §89461-C
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I. Factual Background

In 2004, Cristela Perez entered into two loan agreements with Countrywide Home
Loans in order to purchase the property. The loans were secured by two deeds of trust on
the Wolf Rivers property at 2119 Wolf Rivers Avenue. The property was subject to the
terms of the Wyeth Ranch Community Association’s Declaration of Covenants, Conditions
and Restrictions (CC&Rs). After the initial purchase, Perez refinanced the two Countrywide
loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005. Ultimately, there were three active Notices of
Default, The October 8, 2008 notice was rescinded, leaving the unrescinded notices at
issue in this matter.

A. TFirst Notice of Delinquent Assessmenl Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,
2008. At that fime, the HOA charged $140.00 per month in association dues, collected
quarterly. At the beginning ol 2009, the HOA increased its menthly dues to $152.50. The
HOA recorded a Notice of Default and Flection to Sell on Javuary 7, 2009. The HOA
recorded a Notice of Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its
monthly dues to $159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00, which more than covered all outstanding HOA ducs, but did
not cover remaining fees and costs. On April 13, 2010, the HOA proposed a payment plan
to Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan. The Trustee on behalf of the HOA applied payments as partial
payments on the account for the duration of the resident transaction detail. See Exhibit 2-
H of Appendix of Exhibils to Marchai, B.T.’s Motion for Summary Judgment.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Flection to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011.

Perez paid the HOA $160.00 on March 10, 2011

b+ ]
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On March 29, 2011, the HOA recorded a second Nolice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of
Default and Election to Sell on February 28, 2012. Perez paid the 1104 $760.00 between
March 19 and July 26, 2012. CMG Mortgage assighed its deed of trust to CitiMortgage in
May of 2012. CitiMortgage assigned the deed to U.S. Bank in July of 2012. The HOA
recorded a Notice of Trustee’s Sale on Octoher 31, 2012, Perez paid the HOA $300.00 on
November 13, 2012.

In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.5.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 2g, 2013. Marchai finally recorded its interest in the ‘Wolf Rivers property on August
12, 2013. Marchai's loan servicer received notice of the Lrustee’s sale on August 27, 2013,
the day before the sale was scheduled to take place. The servicer contacted the HOA's
trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA
declined.

Alessi & Kaenig conducted a foreclosure sale of the Wolf Rivers property on August
28, 2013, SFR purchased the property for $21,000.00. SFR recorded a trustec’s deed upon
salc on September g, 2013 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary., The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Nolice of Delinquent Assessment Lico...
docs hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owed
Marchai $489,372.77 based the agreement secured by the deed of trust.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based un Perez’s
breach of the agreement secured by the deed of trust.  The Cowrt entered defaults against
Perez and U.S, Bank in this case. On November 13, 2013, SFR filed an answer,
counterclaim, and crosselaim, SFR brought counterclaims and crossclaims for declaratory
relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai’s interest in the
Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA’s super-
priority lien established pursuant to NRS Chapter 116.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada
Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408
(Nev. 2014) on September 18, 2014, The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapler 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to cach other’s motions on February 3 and 4, 2016. The parties filed repiies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai's motion
exceeded the appropriate page limit. SFR also argues Marchai’s oppusition contains
evidence not properly disclosed in the discovery process.

On March 22, 2016, this Court issued its Decision and Order denying both SFR and
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Marchai their respective Motions for Summary Judgment as well as denying SFR’s Motion
to Strike. This Cowrt found that the technical failings of Marchai's compliance with EDCR
2.20(a) did not rise to the level of sanctions and thus denied SFR’s Motion to Strike. As
discavery was ongoing, this Court also found in its March 22, 2016 Decision and Order that
there remained genuine issues of fact for both Motions for Summary Judgment to be
denied. The Court resolved constitutionality issues of NRS chapter 116 raised in Marchai's
Motion for Summary Judgment involving due process. These sub issues include notice
provisions, whether there is state action involved, violations of the Taking Clause, and
vVagueness.

Discovery concluded on August 15, 2017. Upon eompletion of discovery, the HOA
and SER renewed their Motions for Summary Judgment. The resolution of the issues in the
summary judgment motion necessarily results in a decision in favor of Marchai.

IlI. Discussion
A Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file
demonstrate that no genuine issue as to any material fact remains and that the moving
party is entitled to a judgment as a matter of law.” Wood y. Safeway, Inc., 121 P.3d 1026,
1029 (Ney. 2005) (internal guotation marks and alterations omitied). “It the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present
evidence that would entitle it to a judgment as a matter of law in the absence of contrary

evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzge v.

Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007}). “When requesting

summary judgment, the moving parly bears the inilial burden of production to
demonstrate the absence of a genuine issue of material fact. If the moving party meets its
burden, then the nonmoving party bears the burden of production to deronstrate that
there is a genuine issue of material fact. Lag Vegas Metro. Police Dep't v. Coregis Ins. Co.,
256 P.3d 958, 961 (Nev. 2011} (internal eitations omitted).
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The HOA and SFR seek summary judgment on each of their claims against Marchai.
As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest
in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is
superior to SFR’s interest. In the current motions for summary judgment, parties
reintroduce the same issues after the close of discovery along with a few new argumenls.
Upon the close of discovery, the Court finds no further evidence presented that lends itself
to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness
when Marchai requested the HOA Lo halt the sale the night before the sale and whether
buyers are required to pay US currency the day of the sale. In addition, whether there is
Perez’s payments to the 110A satisfy the procedural tender requirements of NRS Chapter
116. To determine the answers to these questions, the Court must evaluate NRS Chapter
116 and the foreclosure process in this particular case.

1. Previously Addressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,
constitutionality of Chapter 116, and whether the Trustee was the grantor in the HOA
foreclosure sale were resolved this Court’s Decision of Crder of March 22, 2016. The Court
found that Marchai failed to establish that the YI0A sale was commercially unreasonable as
a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not
dispositive of unreasonableness. Further, the Court found that SFR was not able to
establish as a matter of law that it was a bona fide purchaser and that the HOA’s years of
foreclosure notice proceedings including delinquency notices, defaults, and sale documents
would be & matler for a fact finder. Macchai raised constitutionality revolving around NRS
Chapter 116 involving due process, takings, and void for vagueness. The Court found that
Marchai could not show that requirements under Chapter 116 did not meet the notice
requirements that would sct off due process issues or the legislative enactment of Chapter
116 was a governmental taking or a meant to serve a public purpose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Lastly,
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the Court found that an inartfully drafted foreclasure deed could not be resolved in favor of
Marchai, This Court finds that there is no new law to decide in favor of granting summary
judgment on these same arguments and the Court will not reconsider these issues already
resolved.

2. A Nonjudicial Foreclosure Sale is Not Unfair if the HOA Proceeds
with the Sale After the Lender Requests a Halt to the Sale,

Here, the HOA foreclosed upon the Wolf Rivers property. which they ultimately sold
at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there
are no material dispuled issues of fact regarding the foreclosure as the parties agree to the
circumstances. Parties agree that notice of the sale was given to U.S. Bank as the recorded
holder of the deed of trust and that Marchai did not record their interest until after that
notice of sale had been sent out to interested parties. Further, parties agree that there was
no fimn offer from Marchai to pay the superpriority amount of the loan prior to the sale
when they made the request to halt the sale. Marchai now moves the Court to find that the
HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural requirements for
homeowners’ associations seeking to sccure a lien for unpaid assessments and fees. “NRS
116.3116{2)... splits an HOA lien into two pieces, a superpriority piece and a subpriority
piece. The superpriority piece, consisling of the last nine months of unpaid HOA dues and
maintenance and nuisance-abatement charges, is ‘prior to' a first deed of trust.” SFR

Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 {Nev, 2014), reh'g denied (Oct. 16,

2014). That super-priority portion of the lien was held by the Nevada Supreme Court to be
a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon
pursuant to Chapter 116’s requirements. Id. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.41163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. [[.S.
Bank, 334 P.3d at 412.
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To initiate foreclosure under Chapter 116, a Nevada homeowner assaciation must

first notify the owner of the delinquent assessments. See NRS 116.31162(1)(a). If the owner

does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS 116.31162(1)(b). Then, if the lien has not
been paid off within 9o days, the homeowner association may continue with the foreclosure
process. See NRS 116.31162(1)(c). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,
as well as the holder of a recorded security interest if the security intcrest holder “has
notified the association, before the mailing of the notice of sale of the existence of the
security interest.” See NRS 116.311635(1)(a){1), (b)(2). As this Court interprets the
“notified-the-association” provision, this additional notice requircment simply means the
homeowner association tnust mail the notice of sale to any holder of a securily interest who
has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying
the superpriority lien. Marchai further asserts that after requesting that the HOA halt the
sale, the HOA and the Trustee’s refusal to halt the sale constituted unfairness to Marchai.
The HOA and SFR argues Marchai had constructive notice through the notice served to US
Bank and as a result is precluded from asking to halt the sale the night before for lack of
notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale
will stand. The Nevada Supreme Court states, “demonstrating that an association sold a
property at its foreclosure sale for an inadequate price is not enough to set aside that sale;

there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.

N.Y. Cmtv. Banecorp., 132 Nev. Adv. Op. 5 at *6 (2016). In the next sentence, the Nevada
Supreme Court appears to distinguish a merely inadequate price from a price that is
“grossly inadequate as a matter of law” and indicates that gross inadequacy may be
sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of

fraud, unfairness or oppression is still required to set aside an HQOA foreclosure sale,
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regardless of the price. Shadow Wood cites Golden v. Tomivasu, 387 P.2d 089, 995 {Nev.,
1963) which required some showing of fraud “in addition to gross inadequacy of price” for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that
Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.
Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank
and Marchai waited months before recording their interest. Marchai recorded its interest
after the HOA’s statutory requirement of thirty days for notice to interested parties nnder
NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of
trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt
the sale. SFR and the HQOA argue that there is no ongoing affirmative duty by the movant of
a sale to check for new interest parties once the statutory deadline has passed, but Marchai
argues that there was a continuing duty.

The HOA had no continuing legal duty to notify Marchai under the statate, Nor is
there any obligation of the HOA to halt a properly noticed sale when Marchai notified them
that they were the current holder in interest. It was Marchai’s responsibility to record its
interest to protect itself. Failing to record rests solely on Marchai and the repercussions
cannot be held against the foreclosing party. Further, there was no firm offer to pay off the
superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its
predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA
properly noticed the entity on record as the holder of the first deed of trust. Had Marchai
promptly recorded ils interesl in the property, the notice would have been sent to Marchai.
This leaves the issues of whether a purchaser at a foreclosure sale was required to present
cash at a nonjudicial foreclosure sale, whether Perez’s payments intended to and satisfied
the HOA’s superpriority lien and whether having more than one Notice of Default was

consequential.




LINDA MARIE BELL

DISTRICT JUDGE

DEPARTMENT VI

DR oRE S B e ¥ L B S ¥ R

—_
-

—
]

e S SO S T~
C v o o~ O AW

N
oy

22
23
24

26

27
28

3. A Purchaser is Not Required to Present Cash at a Nonjudicial
Foreclosure Sale.

Marchai presents that NRS 116.31164 requires that “on the day of the sale. . . the
person conducting the sale may sell the unit at public auction to the highesl cash bidder.”
IL is undisputed that SFR provided proof of funds on the day of the sale, then tendered a
cashier’s check to Alessi on August 29, 2013, one day after the sale. Marchai argues that
this procedurally does not comply with the statute, interpreting the statute to require a
payment in U.S. currency at the time of the sale. The Court is not swayed by this argument.
The statute specifically requires a cash purchase rather than a credit purchase, but the
statute is silent as to timing of paymeni. A cashier’s check in this context constitutes a cash
payment. lt is simply infeasible in practice to expect bidders to carry large amounts of U.S.
currency, often in the many tens of thousands of dollars to an auction. SFR submitted
proof of funds to Alessi at the time of the sale and then tendered a cashier’s check to Alessi
for the full price of purchase of the property. Consequently, the sale complied with NRS
116.31164. Notwithstanding procedural issues raised under NRS 116.31164, the Court finds
that a first notice of default is the operative notice when multiple notices are filed and prior
notices are unwithdrawn.

4. A Second Notice of Default Results in a Supplement of the First
Notice of Default when a First Notice of Default has not been Rescinded.

A superpriority licn consists of the ning months of unpaid homeowner assessmenls
prior to a notice of default. Without satisfaction or wilthdrawal of the first notice of default
a second notice of default serves only as a supplement to the first notice. A homeowner’s
association is entitled to one superpricrity lien on a single property without the rescission

of the prior notice of default. Pursuant to the Nevada Supreme Court’s holding in Property

Adv. Opinion 62 (Sept. 14, 2017), this Court adopts the Nevada federal court’s holding in
JPMorgan Chase Bank, N.A. v. 8FR Investments Pool 1, LLC. JPMorgan held that a second

noticed super priority Hen must have separate set of unpaid months of homeowner

10
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association assessments to be considered a separate superpriority lien. PropertyPlus, citing
JPMorgan, also holds that “when a HOA rescinds a superpriority lien on a property, the
HOA may subscquently assert a separate superpriority lien on the same property . . .
accruing after the rescission of the previous superpriority lien.” Without the satisfaction or
withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as
a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March
29, 2011 and one on February 28, 2012. The 2011 Notice of Default was never withdrawn,
Based on the holding in PropertyPlus, the operative notice of default is the 2011 Notice,
Therefore, the Court finds that the HOA's would only be entitled to one superpriority
amount on both Notices of Defaults, This leaves only the question as to Perez’s intent as to
the application of payments to the HOA.

5. Perez’s Intent Regarding Application of Payments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of
Default to the foreclosure totaling $2,390.24 Perez would receive a notice of a deficiency
and make a payment toward her obligalions to the HQOA. Despite these payments, she was
thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as “prior to all
other liens and encumbrances,” excluding those recorded before the applicable CC&Rs. See
NRS 116.3116(2)(a)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfy the
lien and if they must make their intent regarding thosc payments known before an [10A’s
superpriority lien is extinguished. The public policy principle behind NRS Chapier 116 is to
enstire that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf
Rivers property and nltimately sold the property at a foreclosure sale. Perez made post
Notice of Default payments prior to the sale totaling $2,390.24. There are no material
dispuled issues ol fact: Lhe parties agree regarding the timing and amounts of payments hy

the homeowner and to the circumslances surrounding the Notices of Default. The question

11




I5NDA MARIE BELI.
DISTRICT JUDGE

DEPARTMENT VII

o e\ O AW N e

L - e e e =
S © &9 ah & & B 2 ©

21
22
23
24
25
26
27
28

remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by Perez had no
intention of satisfying the superpriority lien, thus the first deed of trust was extinguished
upon the foreclosure sale. Marchai asserts the homeowner’s payments were intended to
satisfy the HOA lien’s superpriority amount prior to the HOA foreclosure sale. Marchai
argues this tender causes Marchai’s deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent
assessment in 2009 to the actual foreclosure sale spanned a few years. During this period,
Perez, paid the HOA $2,390.24. This is more than the value of nine months of assessment
fees. For the nine months preceding the operative 2009 Notice of Default, Perez's
assessments totaled $1,280.00. This would have satisfied the superpriority and left a
balance of $1,110.24. Perez still owed the HIOA $14,677.80 and nothing precluded the HOA
from seeking the full amount from the borrower. The question is whether the HOA
superpriotity lien was satisfied. If satisfied, it allows Marchai’s licn to survive the
nonjudicial foreclosure sale to SFR. If not, then Marchai’s first deed is extinguished by the
sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only “determinle] the
precise superpriority amount in advance of the sale,” and then “pay the [nine] months’
assessments demanded by the association.” SFR, 334 P.ad at 413, 438. Satisfying the
superpriority amount of the lien, nol the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of America, N.A., 382

P.3d 912 (Nev. Ang, 11, 2016) (unpublished disposition) (finding tender of $198 effective to
discharge the lien when “$198 was adequate to pay off the superpriority portion of” the
HOA’s lien.)

Different from SFR, here the Court must determine whether the homeowner's
payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12




Lixpa MARIE BELY.
DISTRICT JUNGE
DEPARTMENT VII

oW Ot AW N

14 P - e el —
5 & a o&h B & B E O

21

23
24
25
26
27
28

that absent contrary evidence, it is a distinetion without a difference. The puhlic policy and
stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence
the superpriority. Nevada Revised Statutes 116.3116(2) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisfy the superpriority portion of the lien. Nor
does the statute or case law dictate that payments from a homeowner must first be applied
to obligations other than the superpriority.

Marchai alleges that it was Perez’s intention to apply her payments to the HOA lien’s
superpriority amounts that were recorded in its twe Notices of Default. The HOA and SFR
allege that Perez’s payments only represent her intention to keep up with her monthly dues
and not intended to satisfy the amounts noticed. This Court held in its March 22, 2016
Decision and Order that there were genuine issues of material fact regarding what Perez’s
intention was in the application of her payments. Absent evidence showing thal Perez only
meant to maintain her monthly assessments, she tendered payment in an amount that
would satisfy more than eighteen months” worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that
shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to
pay off the superpriority lien or apply to the balance with the payment of oldest balances
first, the superpriorily lien is satisfied. So whether she had the intention to pay off
obligations other than the superpriority frst or whether the HOA applied them to
obligations other than the superpriority, the amount making up the superpriority was paid
off, Thus, regardless of which months a payor may request a payment be applied to, any
payment which is at least equal to the amount incurred in the nine months preceding the
notice of delinguenl assessmenl lien 1s sufficient o satisly the superpriorily lien. As  there
are no undisputed facts at the close of discovery as to the intention of payment or the cffect
of multiple Notice of Defaults, this Court must deny the HOA and SFR’s Motions for

Summary Judgment. As a result, this Courl finds in favor of Marchai.

[/
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V. Conclusion
The Court finds that ro genuine issues of material fact remain in this case. The
Court denies SFR and the HOA's Motions for Summary Judgment, As the parties agree on
all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

g OHtom.__

DATED this _ O% . __ day of Septemther, 2017.
7\/@' T
[Lmﬁa {BELL

DisrriCr COURT JUDGE
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NATIONAL ASSOCIATION, N.D., 4 national
association; CRISTELA PEREZ, an individual;
and DOES I through X; and ROE
CORPORATIONS T through 10, mclusive,

-1-

Case Number. A-13. 689461 C
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Kinvt GILBERT EBRON

7625 DEAN MARTIN DRIVE, S17T= 110

T.AS VE(TAS, NEVADA ED13D

17027 4352300 TAX (713 SRS 330

e

oN

CASE APPEAL STATEMENT

I. Name of appellant filing this case appeal statement:
SFR Tnvestments Pool 1, LLC.
2. Tdentify the judge issuing the decision, judgment, or order appealed (rom:

The Honorable Limda Marie Bell

3. ldentify each appellant and the name and address of counsel for each appellant:

Appcllant: SFR Invesiments Pool 1, LLC (SFR)

Counscl: Jacqueline A. Gilbert, Esq.
Disana Cline Ebron, Esq.
Kauren L. Hanks, Esq.
Kim GiuserT EBRON
7625 Dean Marlin Drive, Saile 110
Las Vegas, Nevada 89139

Possible Appcllant: Wycth Raunch Conumunity Assoctation

Tral Counscl: Kaleb D. Anderson, Esg.
Mcgan H. Hummel, Esqg.
Lipson, Ncilson, Cole, Seltzer & Garin, P.C.
9900 Covington Cross Drive, Suite 120
Las Vewas, Nevada 89144

4. Tdentify cach respondent and the name and address of appelfate counscl, if known,
for each respondent (if the name of a respondent’s appellate connsel is unknown, indicate as
much and provide the name and address of that respondent’s trial counsel):

Respondenl:  Marchar, B.T. (Marchai)

Trial Counsel: David J. Memill, Esq.
Davip J. Mereacr, P.C.
10161 Park Run Drive, Suile 156
Las Vegas, Nevada, 891458

5. [Indicate whether any attorney identified abeve in response to question 3 or 4 is not
licensed to practice law in Nevada and, if so, whether the district court granted that attorney
permission to appear under SCR 42 (attach a copy of any district court order granting such
permission):

N/A

6. Indicaie whether appellant was represented by appoinied or retained counsel in the
district court:

Retained




KIM GILBiERT EBRON

7625 DEAN MARTIN DRIVL. SULVE L0

LAS VEGAS NEVADA 29130
(T2 853500 FAX I I02 | €85-3301

(89

oo

7. Indicate wheiher appellant is represented by appointed or retained counsel on
appeal:

Retained

8. Indicatc whether appellant was granted leave {o proceed in forma pauperis, and the
date of entry of the district court order granting such leave:

NiA

9. Indicate the date the proceedings commenced in the district court (c.g., date |
complaint, indictment, information, or petition was filed):

September 1, 2013

Lk Provide a brief description of the natore of the action and resuli in the district court,
iticluding the type of judgment or order being appealed and the relief granted by the districl -
court:

The case started s one for judicial foreclosure filed by Marchai on September [, 2013 after
the Association’s foreclosure sale on August 28, 2013 at wluch SFR was the highest bidder and .
obtained title to the subject property. Three years later, Marchai filed a secoud suit related to ibe
same property against some of the same defendants, but adding additional defendants, These
actions were consolidated. SFR and the association answered and SFR cross~claimed for quiet |
title. Following full briefing on motions [or surnmary judgment, ¢he district court found ihat post
notice partial payments by the homeowner in excess ol the purporied superpriority portion of the
assaciation’s lien satisfied that portion of the lien and preserved the first deed of teust. The district
court found that it was SFIs burden to prove otherwise as (o the homcowner’s intent as to the

payments. ‘Thas, the Court found in favor of Marchai.

11. Indicate whether the casc has previously heen the subject of an appeal {0 or original '
wril proceeding in the Supreme Couwrt and, if so, the caption and Supreme Court docket
number of the prior procceding:

N/A,

12. Indicate whether this appeal involves child custody or visitation:

NAAL
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KIM GILBERT EBRON
7625 DEAN MARTIN DRIVE, SUTTF 10

07 %8 300 FAX (10514855200

LAS VEGAS, NEVADA #9739

13. If this is a civil case, indicate whether this appeal involves ihe possibility of
setilement:

SFR is willing (0 address scitlement but is unsure of Marchai's position.

KiM GILBERT EBRON

fsf Jacaueline A, Gilbert, isq.

JACQUELINE A, GILBERT, 1iSQ.

Nevada Bar No, 10593

7625 Dean Martin Drive, Suite 110

Las Vegas, Nevada 89139

Phone: (702) 485.3300

Fax: {702} 485.3301

Attorneys for SFR [nvestments Paol |, LLC
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KIM GILBERT EBRON
7625 DEAN MARTEN DRIVE, SULLL L0

LaS VEGAS, NEVADA 89118
U TTFT) 5320 FAX 702) 445 231
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27
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CERTIFICATE OF SERYICE

[ HEREBY CERTIFY that on this 3rd day of November 2017, pursuant to NRCP 5(b), I served
via the Eighth Judicial District Cowt electronic [(iling system, the SFR*S CASE APPEAL
STATEMENT 1o the fotlowing parties:

David Merrill - david@djmerrilipc.com

Kalcb Anderson - kanderson@lipsonneilson.com
Brenda Correa - beorrea @ lipsonneiison.com
Megan Humme! - mhimmel @lipsonneilson.com
Susana Nuit - snatt@lipsonneilson.com

Renee Rittenhouse - mttenhouse@lipsonneiison.com

A Jacqueline A, Gilbert, Ksq.
an emplovee of Kim Gilbert Ebron

'
(¥ )
'
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DAYID J. MERRILL, P.C.
10161 PARK RUNTDRIVE, SU 150

Eal VEGAR, NEVADS 59145

(7002) H66.1935

23
24
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26
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28

671460 (.. Cal. Oct. 17, 2013) ("Parties are not tasked with laying out every jot
and tittle of their evidentiary case in response to interrogalories™; S.F.C. v Berry,
No. C07-04431 RMW (HRIY,), 2011 WL 2441706 (N.D. Cal. Junc 15, 2017}

("Conlention interrngatories asking for ‘each and every fact,” or applicalion of law to

fact, that suppores paruicular allegations in an opposing pleading may be held

i overly broad and unduly burdensome™), fn re eBay Seller Antitrust Litig., No. C 07-

1882 JF (RB), 2008 WL 5212170 {N.1). Cal, Dec. 11, 2008) {finding interrogatories
that ask for “all facts” to be overbroad and unduly burdensame on theilr face); IBP,
Inc. v. Mercantile Bank of Topeka, 179 F.R.1D. 316, 321 (N, Kan. 1998) (finding “each
and every fact” interrogatories are overly broad and unduly burdensome and
explaining that such interrogatories "too often require a laborious, time-consuring
analysis, search and description of incidental, secondary, and perhaps irrelevant
and trivial details.”). Subject to and without waiving these objections, Marchai
states as follows:

Please see the answer o Interrogatory No. 11,

{ extinguish the First DEED OF TRUST, please state each and every fact which

supports YOUR contention,
ANSWER: Marchai objects to Interrogalory No, 13 on the ground that an
interrogatary asking for the identification of “cach and cvery fact” or “all facts”

relating to a topic iz overly broad and unduly burdensome. See e.g., Hanford foxec.

| Mgmi, Emp. Ass'nov. City of Hanford, No. 1:11-CV-00828-AWIL-SAR, 2013 WL

5671460 (1.1, Cal, Oct. 17, 2013) (“Tarties are not tasked with laying out every jol
and tittle of their evidentiary case in rezpanse to interrogatories”); S.E.C. v. Berry,
No. CO7-04431 RMW (11RL), 2011 W, 2441706 (N.T). Cal. June 15, 20011)
{"Contention interrogatories asking for ‘cach and every Tact,” or application of law to
fact, that supports particular allegations in an opposing pleading may be held

overly braad and unduly burdensome™; In re eBay Seller Anttirust Litig., No, € Q7.
9
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12
13
14
15

16

18
19
20
21
22
23

1882 JF (RS), 2008 WT. 5212170 (N.D. Cal. Deec. L1, 2008) (finding interrogatories
that ask for “all facts” to be averbroad and unduly burdensome on their face); IBP,
Ine, v Mercaniile Bank of Topeka, 179 F.R.D. 318, 321 (D. Kan. 1998) (finding “each
and every fact” interrogatories are overly broad and unduly burdensome and

explaining that such interrogalories “Loo oflen require a lahorious, time-consuming

| analysis, scarch and deseription of incidental, secondary, and perhaps irrelevant

"and trivial detaile.”). Marchai further objects to Interrogatory No, 13 because it

calls, in part, for a legal conclusion as to the arguments Marchai has or will sel,
forth to support its contention that Wyeth Ranch’s foreclosure did nol exlinguish
Marchai's first deed of trust. Subject to and without waiving these objections,
Marchai states as follows:

Wryeth Ranch instituted an action to enforee ita lien on September 30, 2008

when it sent. Perez a Notice of Delinquent Assesament Lien. But after Wyeth Ranch

linsgtituted an aetion to enforce the lien, Perez paid Wyeth Raneh $3,230 in

- assessments, which Wyelh Ranch applied to Perez's aceount. The payment by Perez

salisfied Lhe superpriority portion of Wyceth Ravch’s lien, Thus, any fareclosure
could not extinguish Marchai’s deed of Lrast,

Further, the plain language of the Trustec’s Deed Upon Sale states that SI'R
acquired Alessi’s interest in the property. But Alessi had no interest in the property
that was prior to Marchai’s deed of trust.

Moreover, Wyath Ranch did not conduct a proper foreclosure. First, despite

having twa additional mailing addvresses far Perez, Alessi mailed the December

2011 Notice of Delinguent Assessment lien to anly the property address. Second,

Alessi failed to mall the notice of default upon CMG Mortgage. And Alessi did oot
serve any lienholders by certified mail. Third, Alessi failed Lo serve Lhe notice of sale
by first-class mail.

Finally, Marchai refers Wyeth Ranch to Marchai, B.T.’s Motion for Summary ;

Judgment (Jan. 14, 2018}, and the facts set forth in the motion.
10
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Davild, MERRILL, P.C.

10161 ParK RUN DRIVE, SULTE 1569

LS VEGAZ, NEVADA #9145

{702) 5661935

e S I - B

1l
12
13
14

16
L7
18
19

INTERROGATORY NO. 14: If YOU contend the HOA’s foreclosure sale at

issue was conducted in a commercially unreasonable manner, please state each and -
every fact which supports YOUR contention.

ANSWER: Marchai ohjects to Interrogatory No. 14 on the ground that an
interragatory asking for the identifieation of "cach and every fact” or “all facts”
relating 1o a topic is overly broad and unduly burdensome. See e.g., Hanford Fxec.
Mgmt. Emp. Ass’n oy, City of Hanford, No. L111-CV-O0828-AWI-SADB, 2013 WL
3671460 (10,0, Cal. Oct. 17, 2013) (“Parties are not tasked with laying oul every jot
and tittle of their evidentiary case in response to interrogatorics”); S.E.C. v. Berry,
No. C07-04431 RMW (1312, 2011 W1, 2441706 {N.ID. Cal. June L[5, 2011)

{“Contention interrogalorics asking for ‘each and every fact,' or application of law to

fact, that supports particular allegations in an opposing pleading may be held

averly hroad and unduly burdensomc”); fn re efuy Seller Anfitrust Litig., No. C 07-
1882 JF (RS), 2008 WL 5212170 (N.D. Cal. Dee. 11, 2008) {inding interrogatories
that. ask for “all facts” to be overbroad and unduly burdensome on their face); FBP,
Ine. . Mereantile Bank of Topeka, 179 F.R.D. 316, 321 (D. Kan. 1898) {finding “ecach
and every fact” intervogatories are overly broad and unduly burdensome and
explaining thal sueh inlerrogatories “tao often require a laborious, time-consuming
analysis, scarch and description of incidental, secondary, and perhaps irrelevant
and trivial details.”}. Subject to and withont waiving these objections, Marchai
states as follows:

Aceording ta R. Scott Dugan, Marchai’s retained expert, at the time of Wyeth

Ranch's foreclosure, the property had a fair market value of $360,000. Bui, SFR

allegedly acquired an interest in the property for a mere $21,000, a mere 5.8% of the

fair market value. Hence the property sold far a grossly inadegquate price.

In addivion, there is evidence of fraud, oppression, ar unfairness. As set forth

in the answer to Interrogatory No. 13, Perex satisfied the superpriority portion of

11
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| Wyeth Ranch's lien before the foreclosure. So, Wyeth Ranch had no authority to

foreclase upon the superpriority portion of the lien.

INTERROGATORY NO. 15: If YOU contend the HOA or its Agent

wrangfully foreclozed on the subject PROPERTY, please state each and every fact
which supparte YOUR contention,
ANSWER: Marchat objects ta Interrogatory No. 15 on the ground that an

interrogatory asking for the identificacion of “each and every fact” ar “all facts"

Frelating wo a lople is overly broad and unduly burdensome, See e.g., fanford Fxec.

:Ilffgmt. Emp. Ass'n v, Cily of Hanford, No. 1:11-CV-00828-AWI1-SAR, 2013 WL

5671460 {E.D. Cal. Oct. 17, 2013} ("Puartics arc nol tasked with laying out every jol
and tittle of their evidentiary case in response to interrogatories™; S.E.L. o, Berry,
Na. C07-04431 RMW (HRL), 2011 WL 2441706 (N.D. Cal. Junc 15, 2011)
{(“Contention interragatories asking for ‘each and every fact,” or application of law to
tact, that supports particular allegations in an opposing pleading may be held

overly broad and unduly burdensome”); fn re eBay Seller Antitrust Litig., No. (0 07-

1882 JI (IKS), 2008 WL 5212170 (N.D, Cal. Dec. 11, 2008) (finding interragatories

that ask {or *ull facts” Lo be overbroad and anduly burdensome an their face), IBP,

Inc. v. Mercantile Bank of Topeka, 179 F.R.D. 3186, 321 (). Kan. 1998) ([inding “each
and every fact” interrogatories are overly broad and unduly burdensomne and
explaining that such interrogatories “too often require a laborious, time-consuming
analysis, search and description of incidental, secondary, and perhaps irrclevant
and trivial details.”). Subject to and without waiving these objections, Marchai
states as follows: Please see the answers to Intervogatory Nos. 13 and 14,

INTERROGATORY NO, 16: Explain the process, policies, and procedures
YOU use 1o evaluate and wnderwrile LOANS for properties Jocated in a community
subject to CC&Rs in Nevada,

ANSWER: Marchai objecta to Intervogatory No. 16 on the grounds that it 1s

nonsensical and argumentative in that it wrongly assumes that Marchai evaluates

12
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DAvID . MERRILL, PC
10161 PARK RUN IIRIVE, SUITE 150

a5 VEGAYS, NEVADA 89145

(702) 566-1835

27
28

ELECTRONICALLY SERVED
6/21/2017 3:32 PM

SDIS

AVID J. MERRILL
Nevada Bar No. 6060
DAVID J. MERRILL, P.C.
10161 Park Run Drive, Suite 150
Las Vepas, Nevada 891445
Telephone: (702) 566-1935
Faceimile: (702) 893-8841
I-mail: david@djmerrillpe.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCIEAL B.'T"., a Nevada business

trust,
Case No.:  A-13-689461-C
Dept. No.  VII

Consolidated with: A-16-742327-C

Plaintiff,

V&,

Defendants.

AND ALL RELATED CLAIMS AND

)
)
)
)
)
%
CRISTELA PEREZ, an individual; ef al. )
)
}
)
)
ACTIONS ;

MARCHAL B.T.’s THIRD SUPPLEMENTAL DISCLOSURE OF
WITNESSES AND DOCUMENTS

Pursuant to N.R.C.P. 26(c)(1), Marchai, B.T. makes the following

supplemental disclosure of witnesses and doeuments:
SUPPLEMENTAL DISCLOSURE QUALIFICATIONS
1. The supplemental disclosures are based upon information presently
known to connsel for Marchai, who provides them without prejudice Lo producing
during core disecovery or at trial, information or docunments that are: (1)

gsubsequently discovered; (1) subsequently determined to be relevant for any

1

Case Numher: A-13-BRY461-C
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purpose; or (111) subsequently determined to have been omatted from these
disclosures.

2. Marchai hereby expressly reserves the right Lo revige andfor
supplement the disclosures and the information and documents provided in
response to its disclosure obligations.

3. Marchal hereby expressly reserves all objectiong to the use for any
purpose of these disclosures or any of the information and documents referenced
herein in this case or any other casce or proceeding.

4. By referring to or producing documents ag part of the disclosure
process, Marchal makes no representations or concessions regarding the relevancy
or apprapriateness of any particular document and expressly reserves the right to
object, on grounds including overbreadih and burden, 1o any document request that
is averhroad as to time frame or otherwise.

5. Marchai states that [act and investigation discovery is ongoing. If, in
the course of such investigatlion or discovery, Marchai learns that additional
individuals have knowledge of facts supporling its allegations or rebutting the
allegations of any other party, Marchal will advise all other parties of such
additional individuals pursuant to N.R.C.P. 28(c)(1).

6. These disclosure qualifications shall apply to each diaclosure given
herein and are incorporated by reference as though fully set forth in cach
disclosure.

N.R.C.P, 16.1(a)(1) SUPPLEMENTAL DISCLOSURES

{A) The name and, if known, the address and telephone

number of each individual likely to have information

discaverable under Rule 26(b), including for impeachment or
rebuttal, identifying the subjects of the information;

Marchai states that the following individuals may have information

discoverable under Rule 26(b):
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1. Gene C. Voulo, M.D., Munaging Partner, Southfork Equity Group,
LLC, 71 Longview Road, Port Washinglon, New York, 11050, (516} 287-6565, Nr.
Voulo has knowledge and information concerning this action including but not
limited to Marchai's acquisition of the loan.

2., Scott Sawyer, Exceutive Vice President, Peak Loan Servicing, 53900
Canoga Boulevard, Woodland Hills, California, 91387, (818) 206-3187. Mr. Sawyer
hag knowledge and information concerning this action including but not limited the
servicing of Marchai’s loan.

3. Chaim Freeman, c/fo David J. Merrill, P.C., 10161 Park Run Drive,
Suite 150, Las Vegas, Nevada 89145, (702) 568-19335. Mr. Freeman is the trustee of
AMarchai and has knowledge and information concerning Lhis aetion, including but

not limited to the acquisition and gservicing of Marchai's loan.

{(C) A computation of any category of damages claimed by the
disclosing party, making availahle for inspection and copying
as under Rule 34 the documents or other evidentiary matier,
not privileged or protecied from diselosure, on which such
computalion is based, inclading materialg bearing on the
naturc and extent of injuries suffered; and

Marchai primarily judicial {foreclosure and a ruling that Wyeth Ranch
Community Association's foreclosure did not extinguish Marchai’s deed of trust or,
if it did, that the gale was void or voidable. If the Court does not grant judicial
foreclosure, declare that Wyeth Ranch’s foreclosure did not extinguish Marchat’s
deed of trust, or st aside the foreclosure sale as vord or voidable, Marchal seeks
damages in the amount of the fawr market valee of the property. According to
Marchai's expert, the property had a fair market value of $360,000 at the time of
Wycth Raneh’s foreclosure. See Marchai, B.T.'s Initin] Kxpert Disclosure (Apr, 25,

2017).

{D)} For inspection and copying as under Rule 34 any
insurance agreement under which any person carrying on an
insurance husiness may be liable to satisfy part or all of a
judgment which may be entered in the action ar to indemnify
or reimburse for payments made to satisfy the judgment and

3
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any disclaimer or limitation of coverage or reservation of
rights under any such insurance agreement.

Not applicable.
DATED this 21st daw of June 2017,

DAVID J. MERRILL, P.C.

DAVID J-MERRILA.

Nevada Bar No. 6060

10161 Park Run Drive, Suite 150
I.as Vegas, Nevada 83145

(702) 566-1935

Attorneys for Marchai, B.T,
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CERTIFICATE OF SERVICE

1 hereby certify that on the 21st day of June 2017, a copy of the {oregoing
Marchai, B.'T'’s Third Supplemental I)isclosure of Witnesses and Documents was

served electronically to the following through the Court’s electronie service system:

Kim Gilbert Ebron
Diana Cline Ebron. diana@kgelegal com
E-Service for Kim Gilbert Ebron eservice@hlkimlaw.com
Michael L. Sturm mike@kgelegal.com
Tomas Valerio staff@kgelegal.com

Lipson, Neilson, Cole, Seltzer & (arin, P.C.

Brenda Caorrea beorrea@lipsonnellson.com
Kaleb Anderson kanderson@lipsonneilson.com
Megan Hurmmel mhummel@lipsonneilson.com
Renee Rittenhouse rrittenhouse@lipsonneilson.com
Susana Nutt snutt@lipsonneilson.com

+

An empioyes‘, & i]avid J. Mernill, P.C.

5
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EXTRAORDINARY ASSUMPTION:
USPAP provides the following definition for “extraordinary assumption™:

Defined as an assumption, directly related 1o a specific assignment, as of the effective date of
the assignment results, which, if found to be false, could alter the appraiser's opinions or
conclusions.

Comment: Extraordinary assumptions presume as fact otherwise uncertain information
about physical, legal. or economic characteristics of the subject properiy; or about
conditions external to the property, such as market conditions or frends; or about the
integrity of data used in an analysis. {USPAP, 2016.2017 Edition)

This report was completed without an interior inspection of the subject, External sources
including, but not limited to, information from a drive-by street inspection, appraiser's files,
county records, and or multiple listing service data were relied upon for information used fo
describe the improvements and or condition of the subject.

As indicated on page 1 of this report, if the assumptions invoked are found to be false. it
could alter the value opinien and or other conclusions in this report. As such. the appraiser

reserves the right to amend the value opinion and or conclusions based on_new or revised
information.

Retrospective Value: is generally defined as "A value opinion effective as of a specified historical
date. The term does not define a type of value. Inslead, it identifies a value opinion as heing effective
at some specific prior date. Value as of a historical date is frequently sought in connection with
propery tax appeals, damage madels, lease renegotiation, deficiency judgments, estate iax, and
condemmation. Inclusion of the type of value with this term is apprapriate, £.9., "retrospeclive market
value opinion." Source: Appraisal Institute, The Dictionary of Real Estate Appraisal, 6th ed.
{Chicago: Appraisal Institute, 2015).

The final vatue wilkin this appraisal assignment represents a "Retrospective” Market Value opinion
as of the date of the HOA sale, August 28, 2013, the efiective date of this repert. The physical
exteriar nspection of the scbject property was perfarmed an Aprl 6, 2017.
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housing demand is o combircition af sy, poce sl naivNy 2@y enl

LAS VEGAS VALLEY MARKET OVERVIEW - June 2013

DOB e QAU { U 0 »,
Job Growth - Annual 12,300 | 383,051 | -i0,384 -8,179 27,009 17,200
SFR Median Sale Price 3222,500 $140,000 | 135,347 ($124,75D0 | $132,393] $164,000
Interast Rate % 6.03 | 4,75 388 394 4,37
Pl with 80% LTV - No MI T 81,071 $602 8565 8470 $692 $652
Pl with 95% LTV-with MI $1,398 | 7N $744 $628 5671 S871
3 BR Metro Avg. Apt Rent $1,105 | $1,014 €977 $964 $934 $946
Metro SFR Medlan Rent $1,250 81,195 $1,113 $1,115 $1,095 $1,058

GLYAR MLS SFA Annual Actlvity - 2013 is ¥TD through June

Listings Tota. Year - YTD 61,038 | S7,006 | 56,643 | 55174 | 40,271 20,041
Listings W70 Offer Yr Fnd - YTD 8,405 12,41/ 8,831 3,688 3,228
Sales 124,924 38,127 34,434 38,153 | 36,608 16,975
List to Sale Ratlo T8 | eme 61% 69% 3% | 85%
Med LIst Price {Annual & YTD) $1809,50D | $149,900 [ $135,000 1 $128,5001 $145,00¢| $169,000
Med Sale Price {Annual} $222,500 | $140,00D | 5135,347 | $124,750 | $132,393| $164,000
Average DOM B2 61 64 72 69 S6
Case Shilier Jan 2000 = 100 1314 104.38 99.2 90.48 102.19 |Mar 11461

Recent Trenda: Thesa ara many ropeets cavising b Liss Yegas MEA (Matropsilan Stacklical Araa) thas smaly cornpiare pivinnd o preiod
and unt uegpdes Inappies.” Dynames atactng tls 1ype of data ars

20441; The mnarket wns consiiled by sakes ub RECS, "a1 c3s’ la nveslors ard iguidaled at price panils siynificanly Belaw acansmic valua
(eMterclabitily), uler 354" o mans beizw vahe. Physical conditicn mnged o anveraye o paer.

2011; Thr-a v M oo s narket gaminated sy REOs to ons deminsied by sha< si'es. Minty shurl 33kg were n batier cendfcn and
urlika 2510; 1s1ders tzck an actw: particpalinn i nngatiatans. IFeeasirg pIces ¢ Ga3r [0 2cnonic vae,

2012 Shas s€ e€ ravanes domiranl and ireestors (dur la i Lick of REQ invertay) shitted 10 snor seks. Legislation made 2 diflic.all fnr
lendears la foreslose and RED inninng wes Fnciexd.

2013. Chaanvars Idizels landers aw mal=ng REO imueslany (4in 20,000 to BY,000 urlls), n effecl, ceatng a lam puminy sharlige. The
wfect s 1 sherlige biss Breen Lo nzreese demanz erd carren: prises. Lpwnred silts in no:tigage Jates mav Fava a regelive affect on
cerian? oM e~d ugare £1d could cause seme cancalations ke sunw and resale heusing marke

Obsrrvaiions and Canchiglons: Sialist csl ane yss ans year oues yisr ar pesind la-piricd comparsoq are ndi raliable as the data reficors
rcliiple sakes of the game properly (Il ie ditfmenl conetibon!, In the 9arfa yeer and o7 subsaquant yisir i nillen, & disprosed’angta m x ef
Wehhy dissin e wilss sooonditica). ~“hg wil give 116 appearanze of “Egprecialion”, wicn in nusanze wiu i e Gem2arirg “s2gles 10 orarges.” In
YRarS pas, af NOTHE ve2rs, tha 5aks wolume reflecls wilies of i vng e propedy 1o 2nd ugaers 3s oppased 10 sale: resah: ol e sarne pnogerly

Eivrionmic coiresbor 21 grigas requiras B s:qn-iant iscwasn in emalvenem. You catnal Pave a suslalned sacovery withad im sreement n
2mpkoyT ert. Irvas:os are now huyng ard renling inare urils. Reatals are oo 20% over 261 | and 344 ovm 2010, Cnplovnent 18 mpiciing,
bt biggivy pehicd albien aaneas. The market has corectad 1o some deqren, hameser, stiylicsd xices are net arellecton of 2 “prce ponl
rarked cemectien,” but reIh2r TERAN 91 31 ~ecTnomin saraline i rmin ket ur the S50y of and LsE s deng-iem aciupuinls) Lo iy,
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Case Shiller - Market Conditions
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As shown above, Lae Vaqas atil s we | telos the 10 City 51d 20 Cay averages. Moty the hoosnz maker In Lag Veqas qamr sing vl
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Ihe ‘s kel's allenypt 1o carract. 1me dasnad lina grolects whena tha Las Yesas maskel shoald b willh bz gasp shuvan, inZ€3%iog s gnheart
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rapaics an2 gall 2o § 50,400, el v thn 90 daye 370 make a 526,000 profil.

Whie $25,000 does ~ol soond lke muzh of & relurs dor the risk, beer ir mind 1hat this is 325,000 v 90 days. Anuilized, the $25,000
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Maasuring and Reporting Murket Conditions

Qur ob ls 10 identfy the risk anc place il nlg cartest of thee marked the Las Weqas, W markat dela. savaral (lrge &va clear.
1) Demard evceeds stpaly with Sermiand balstned oy bveslers, 2) Purzh2siig gawsr 16 graalar than nome: oue 1o hislcdcaliy ke nlerns?
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Iha Fairkazt vailise srilenin cpen which [his value opnian is baged. [h2 clanl, Irtended uger or anyas=c rehrng upan dwe viskin apiviae shoul:
sonekar hase (aclors ans lake approzaale sleps o urdresiand e milizgahe M risk assozl2zed wih wkrawn fature marsat condilions, tha
spaculativg aslivilics and irfugnge of iswesior in Bee nearksdplacs 2ens with *snadow invenlory (REQS held by kenders). Tre key faclors that
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Redfin - Las Vegas Market Dverview - Market Conditions
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CLARIFICATICN OF SCOPE OF WORK {Rew. 0200212017)

Ths folloming, exo &nalocy commenls ara not a nodification of the assumplions, I'miting conditions or csrificaticns In the
anoraizal report, but a “clarification” of the appraiser's aclions with raspecl ta ¢anarally aceesied appra'sal praclice and the
sequiremen:s ¢ this assignment The intent is so datify 319 cotument whal the appralsar did and of dix =of da in ovcer 1o
develep the val.e opivion.

Limitations af the Assignment: The eopralzal niscess is technical anc therefre requires the intenoed vser or anyone =& ying
on the conclusians, 0 Feve a general underslard.ng of the appraisal process to camp:ehend Lhe limits of the applicability of the:
ualue opir'c~ ‘o the appraisal problem. Real estale is an "mper'sdt nadwet” a~¢ one that can be affected by many factors.
Therefara, supplemenla; reporting “equirements and she realiizs of Ihe marksl inducing the refiabiity of *he data sources,
inatulity 10 verdy seyinfonvation and the reianse cn isformalion sources as being fach.e: 2w azcumatz, ren affest he
ooncusions wiltes lhe repoq. Those mlyag an e repod and its conc’ug'ons meet understand and ‘aclor these Fmitzlions nla
“heir decis ars regarding lhe w. el properdy

Tre "sirgi pei of vae' (SPY)is desad or. tre detinlion of value [staled wil-ir t= -apaity which has critedia that may or May
rat be coesisient i he marke'plase. Valuz dedinitions ofien assume “knowledgeable hugers and salleis” o *ao gpecial
motvations,* when these and other critaria cavnal e verified. For most assignmenls. guidelines requie the selection and
reporling of 3 $PY. taker ‘rom a range of value indicatars tal nay vary high or iow fom tne PV due "o faclars 1ha: cannat be
quantiied cr qualifie? wihin she consirsi-ls of tne data, markel novcilicas a= time limiig imposed in tne developmenl of the
repart and assodalzd scope of work,

The SPY canciuslen |s a *bencrmark in tive, gravides at the recuest of she dfen: anc cr intended user of bis repar and fht he
purpese slatec, Anyone relyi®g upon tne coreluslons sheu o ruad the rapart 2 ils entirety, © compre~e~¢ and aczept lhe
assignment coed:icns a3 suitable znd reliable for t~2r purpese.

Tris rapan was prepared to the ‘rended uzer's requirements and only for their stzled purpose, The Analyss and cnnewsicns
&% umqué le thal purposa and sheuld not ba ralied upan for a~other purpese or uze, even though they may seern simLar,
Decisions relaled to |his properly should anly ba made afles voparly cansidering all faczors including i~larmalicn nGi witkin The
resorl bu: known ar availatlz to the reacer anc comorehending the process s+ guideimas 2l shape e appraisal procoss.

SCOPE OF WORK (SOW]: Is “tha 7p0 and celent ¢ research and analysis in an assignmenl.” This is spenfe: lo mact
appraisyl guen the appraisal peobizm 2nd assignmant coediions. The SOW is generally s'mila- for mosi assignments,
however, she propersy wype cr assg men? rondilans may resuile Ceviations lrom narmal pracedures. With some ass'gnments,
il is ~ol possible ty comrziele an interior insoection of the subject propaily. Likiwiso, witn a retrosoective date of value, the
sungt preperty and cemparables may agpear difesent lhar tiey wers as of the effactive value cale

7o thesz and alrer reesans, Ihes “darifical o of scopo of woss" [COSOW, is iniended as a guide to ge~eral iasts and analysis
verformad oy the appraiser. These slaterme s are d gueds lov cemparigan purpeses (a8 oart of t~e valualicn ovoozss) ard G
&7 represent a detaied analysis ¢ t-e physical o operatianal conditun af 1~2se items. This «epart 5 not a 1omMe intpecticn.
Ay latemen s advisory bases only upen casual obsevaiion. Tre readsr or infended nsar stock! not rely en Ihis repo fa
s'szlose hidden condiinns and defsats.

Compete Visual Inspection Includes: A vissal inspecticn o’ only the reac ly access-ble arcas of the preperty a~d only those
ramponents thatwee c.eary visole from the grounc o Foor “eve'. List anigities, viav readily nhservatde imsorlor and cx'ericr
atuas, mle guality of rraterialsiworkmanship 2nd cbeerve the general condite~ of improvemals, Delemmine the huildny areas
af this wprovernanls; assess layout and ciility of the preperty. Note the conformity to the marked area. Parferm 2 ikt check
and or observation of mechanicz! énd eleclrcal syslems, Phetigiaph iMarledaxterior, view se. odserve and phetograph each
czmparab s from the street.

Complete Visual Inspaclion DoesiDid NOT Includa: Obscrvation of spatas or Zreas net ~2adily acozssale fa Me lypical
ysiwor: . iding note sompllance deyord obvidsus 243 apparent issucs; testing o- t~3pecton of the W& or sepiic sysiem; malz
2nc raden assessmenls; moving lumitire or pessenal preperly; <ol corcilien repart beyond observation frem the grounc level.

No Interioe Inspection: Somo assgame conditions precude inspecticn of the infericr 250 or improvenerts an the sitw.
Drive-ty, revisw agsignmenls, prepesed congruclict acc other assignmen: faclers mazy afect the abiily lo vew ts
impreverreris from. the “terior and 43 mes, the exledior. In these cases, he appraiser has dizclosed the 'nor- nepection’ ard
uses various scurces of infommafion 1o determire tue propedy charzctarlstios and oonditon as e the efective date of value.
‘Wre- applicable. tiese assignmenl congitens are slzled in fhe report,

Inspect The Neighborhoad: Qbservelions were limllexd Lo riving through a <cpreserdative ~.mber of steets in the area,
reviewing meps and otrer dzla and obsers g comparables frem Ihe sl4eal Lo deterntaa faclers that may influerce the value of
iha eubjact property. ‘Meighoorhood® ko rdaries are nct exac: and are definsc by the wluence of physicsi, sacial, coneme
aned govainimeral chazacteristics (the same citeria used to deine census tects). Over tme, small areas merge and nncs

Lo TA2D WIS TA aperasa sotware iy 8 & Tiade, nr. — 1-A00-4L4MI0E

161



Clarification of Scope of Work CNese. 7413 wall Seers fve
Clizie Cavic J Menll, 2 £,
oty Meress 7175 Wall Rivers Averize .
LY LaE ‘Jeg:a Crunly Clark Ste lpCnae Dat1s-
1Yanss Cantidn 2arey

diskne: soundaries becomre less defined Comparable data was selected based upon the area proximate to the subject
that a buyer would consider directly competitive.

Repalrs of Dalerloration: Daflelency and Hvablliyy are subjective lerms. Tr2 value consicers repair items 1hat (in his'her
apinian). aflecl gafety. adequacy, and marketabllity of the proparty. Phys'cal daterioraton has nol been itemzed, but
ocnsidered in the 2parnarhes t value.

Construction Defects: Constructon daiec: 3sves (even when widely puo isized) zr2 no! cons'stently repored 1 the MLS dzla.
Stata law requiras disdosurs by the selie” to 3 buysr of knawn defects and ar pror issues. The definilion of value assurres
"infaried buyar® ans disclesure t tha buyer is mandated by law. The aalysis a~¢ cane'usiens presume the pricss reporied in
the rnarked cala reflecl iz buyer's snawledge af prinr o rurvanl defect related iss:es (il any).

Satisfactory Compietlon: The work will te comg 2led 23 specifies anc consisient with the qualily 2-d workmanshlp assoriatad
vith the quality dassification ‘oenlified and onysics characierisiics oullired wilhin e regori.

Cost Appraach; |5 apoicablz wher |z improverients are rew o “=4tlvaly nrw and whin sulficient building sltes are available
lo provide & baver with a “consiruclio~ aiemafive” lo purchasira the sutzect, 17 aeas woere sirmllar siles are nil available and
of in cases whese {~e economy of scala f-om multi-unit consiruction is not availat 2 | & potential buyer, reliability ¢4 the ¢osl
approach is limited. Applicability of the cost approzch in his assignment is specifica iy addressed in that sactor of he zppraisal
reort

{ the ¢csl approach was used it represents the “replacement cosi estimate.” Il used, its inc usun was v2sed nn ana of the
folowing: requesl by ‘he client; age requremeni uode- FHAHULD guidelines; or éeemed approvriate for use by the appre ser for
"waluaticn puracses.” Reqadless of the candition or reason fer its use, il sheuls not be relied upan for insurance gu-poses, Tr2
deflnilicn af "mizr<et value® ugd within thls repert is net gansistanl with the dafinitlan af “Insurable value.”

Income Approach: Is applicable when inveslors reqularly acquire sroperties that are similady cesirabie to lhe subject fer the
express pupose nf lhe incorna thay pavics. Whils rentals may xislit any area, their plesance alane is net proaf ¢ a viable
rerlal & inveslar mekelplace Use cr exclusian of U2 income approach is spenifiral'y addressed in that seclion of the
zporaisal report.

Gross Living Area {GLA): Tre Braales Las Viecas Assoe atien ¢f Reallers ® MLS auo-pepulatas he GLA fre Clark County
Assessar (CUAC) recnrds. Assessors in \evarda are amznled (hy slalite), leeway in determinalion of the GLA via several
commeny erployed methods le measure prooeries and lypiczlly rounds measuremranls to ke neasest fonl. Therefate, it Is
comiren jo have vatanzes beaween tha “as messured™ GLA by the appraiser and the “as reported” Gl A from the CCAC. The
GLVAR M_S handles moare than 90% of lhe transaclicns in this azes. Buyers anZ sellers rely cn the MLS and iherelore. he
Gl Az lherein ar fhe de-faclo standard used by he narkal as a decisice maldng “astar. The sppraiser deems the CCAQ
repertec GLS 25 Deing regsorable &m¢ reliable far comparison ooeposes, regardless af any other stawiad used by buildare,
archilects, zge-is, etc. The appra ser ~2s conscered trese facls in [ne analysis and reconciled i~ the value ouraan, ¢rily
differences ‘n GLA thal wculd be 'markel recognized® and contribute 1o graaier wiility or sunclion in fhe subjecl cr comparable
and groater val.e by the bying ard selling public.

Extent of Data Research-Comparable Oata: The apoma ser usac reasonatly avaiiakle infarmalian “ram. eityicounty racards,
235555073 recoes, muliple lisli~g servicz (MLS! czlg and visual cbeersslion lo idenlity the sewvanl characlenslics af tha
subjeci ooperty. Comparatles used were worsidered relevasi 1o he analysis ¢ subjest property and applicahle lo Ihe appraiss
prahkem. Tha dala wag adjusied t tha subject 1o -ellect the marcets reactisn {if any and In lerms of vave controution) to
fffereeses. Phatographs laken by he appraiger are oniginals arc un-altered, unless physical acoess was unavailave. |+ some
tases MLS proingraphs may S used Io ilusirale prepe -y rosddil os, views, ple.

Public and Private Data: The appraiser has access ic public records and daa availatle on “he inler=#d tra I, liple Listing
Sonkco. wanous cost cs1imating acr\im ﬂood dzda m..ps and olhcr propcml related in‘omaaticr, along with private information

Adverse Factors: 3ased upon the siandards of the party obseri~g the prepe-iy, a range ¢ faclors inteme’ or external 1z the
preperty 2y ke “adverse’ by thefr viewpoint. Tre apova'ser nered factars that may aifect the markeiatility and livability lo
petenlal tvoyers, baced upon knaw'ecoa of the markal and as cvidenced by sales of prooertice with sint ar or Zomparable
condilicns, These itans 2+, nntzsin tha rapnrt ard Ihe valuslion approaches 1l wee appliad 1o tha aralysis. Sore bayors in
the market may consider “actors such 25 crug lsbs. reg'steres sex offendars, crimir2” aclivity, inlerin rehahilitalion [a<ilit es,
nalfway houses or simular usce 25 "sdverse”. Mo atempt was made o inveriigate or discover sucn aciivities, unless suct
facinrs ware raadlly apoarant and ah-doasly affecting Ibs subjact prepety as axidenoed By markat data. If the infended user or
z rearer has reneems in Ihese areas, itis recominended Ihas they satura Lo mlfornarian from 2 relianle soures.

Easemonts: Mz or powe- transmission a~¢ gisibulion lines. rz1r0ad and ciher se~vices relzled easements incluging ulily
casesnents, iimited commen arcas and conditions tha: grant athers the right to access fhe subéec? prepery and or trava
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adiazent lc the private areas of the subject property. The lerm adverse applies to individual oerspectve. 1@ may or may not be
regalive, decerdent 2oon tne individual. One perspsive may hotd sasements ta be unappealing visua:ly or disruptve. From
arother, such eatements a3 ceridoss pravide opsn saace anz ensure graaler privacy idue to the size of the easerent) from
neghbaring dropartas. Unlese the 2asemenl afests the utlily o uee of the site Or improverierts, any ipact was only
canslzarad fron 12 pergpacthve of marketabilfy, n f:$es wharn the sle abals & major power tatsmissian gasomant, the
{owers z€ generally centered within 1he ~ight of-way a~d engineered o collapse wishin the easement, The eflec: ¢r impacl 5
rcaonsiztent (as measured in che rrarke:) and therefore unless compeiiing evicence was found i comrosiadle ozla, no
adjustrart was made. anly the presence stated.

Valuatian Methodalagy: The c¢zla presenlad in e ~par s cons.carsd 1o be L nosl relevant lu the valuaton of te subjact
pragery (and ils narket segmenl; based on ils cumerd azeupa-cy énd markel enviranmanl In areas influennse by fereclas g,
shorl-sag 2r¢ REQ activity, and metivated (or impacted) by “actars that canno! be cualiied o~ gaanliied, the ranssctional
charac-eristics of these sales may nat 2 ly maeat tha definsian of markel va . criler's and theredbre may o mislead .
Verifcations and drive-by inspatliong raquenlly revaal Incensictencies selwaen the MLS and ouolic recards. Through this
process;, lhe appraiser can present |2 ralionale supperting the final value opirian within Ewk recone alion and the reader 2an
comyshard the legic £nd 1s apo wation fo the valuaticn precess

The Valua Oplnlon: Tha valua oginica may rie: ba valid in anohar [me-percod. 15 is :nportant far angone reying on the “cport
ta cenaienend the dyzamvie natura of -aal eslate and the validity of the single valis soinl or valus ange «¢so1ed. Tre reported
vilu Is @ benchirark or refergnce in lime (as of @ specllc date) and subjest 1o ghange (sometimes rapidly), based upon nany
faciors includ "3 ma-xed corgilons. inlsmest rsles, supply and demand, Therefore, anyoune relying or the reported wacluslans
should £rst comprehend anc accepl 1he assignmer conditions, assumpto~3, limiting zcndilions and other 1aciors slaled wilhin
the report 5& being suitakle and reliatle for their surpase and irtendes use.

Specific Reporting Guidelines: "arke| parficpards have unique appraisel repoding guidelines. The COSOW is sugpramental
ic the o3 stated scope of wor, providing an cvenvisw of the aparziser's aclions wilh respact lo general &opraisal watiivs
and the slated -souirerrenls of the ass'gnment. The interd is 1o c'arify whai lhe appraiser did and or ¢'c nct ¢a in crder o
devekop the va've opinion. Guidelines require e berrawer receive a copy of the appraisal repon, however, lhe borrawer is nct
an"nlanded user. Tha appra‘eal procase and szecific rapering raquiraments a<a highly lechnical a2¢ in rast cases, seyend the
tomprehension of mesl readers. Anyone chacsing <o r2ly upon the aooraisal should read the reportin ils enirety &:a if needad,
ccnsult with orofessionals that an agsist them with understanding he basis of this repo and [1e required reperding
requirernents, prior 1o raking any decig'ons based upan tha canclusio~s and of chservations slaied within.

Use of Electronic Appraisal Delivery Services: | the cient direzred tzl the 2gpeziser ransmit lhe conient o t's reperd vz
Agprasal Part or a sirilar delivery porta: service, pursuart *o user agreements. lhese sendces disclaim any warany that the
sersica pravided will be e-car free ard that lhese sarvicee may de subjsct 1o transmissian orrees. Acon-dingly, the ciienl should
make il own dslemmination 5s %o the sccaecy and reliakilily ¢f any such service they emplny, The zporaiser makas no
represenzlions znd specifizal'y disdaims any warznly reganding the socuracy cr portrayal of consent transmilled via Azoraisal
Por or any simi'a- zervice or their re'iability. “he aporaiser uses such technology =1 the specific direction a=¢ scle fisk o* th2
client. Atils resacss, the clicnt may obtai® 3 frue copy of the original eport dizactly fror toe appraiser +'a emnail (POF). mail er
olher Means.
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STATEMENT OF ASSUMPTIQNS & LIMITING CONDITIONS
Tae apyraiser wil: ne: ae respars'ble lor malters of a'zyal rasure Mat éHecl 20 e praperty bring aparaisee ot fite ta L Te appra ser

2ssumes tgt the Lo Is oaod aigl mraketzale aad, therginve, will nat rencer amy npiriars aboxt the 1tle. The prapary is aupraised on 1he bas:s

of it being unoz- reapansizle awnershp.

— The apgra:ser iy have prow d2c 8 Skalch ache aJprqual 1epart te shaw appraximats dimensions of 1he imprevemer:s. 21d any suck skeléh

‘s included only ta assist the reader of te regor in visuzizirg tae popzry and underssandivg the dppralses s cetormirallon o° its size. Jriess

atberaise indicaler. & _and Survey was nol prionned.

— ¥ s irdcated. the aspraicer has examitec te ave*able fapd maps the: arg provided by the Federd! Emiceacy idaagemen: 8jensy (rr ofher

data sawrcs) and nas nched in tne appreisal repurt whelier e $Jbact s1e is 1ocatad In ar ldantliad Sarcial fand -lazard Avea. Becavse e

INP-AiSes is fol & sreryor, bz ar she ma‘es ro quacanters, exaress or implied, regarcing Skis dzlerminaticn,

— Tre zapraiser Wil rot cive sesfimeny ar appear 'n Sour Jezausz lie o 5798 nad2 ai appra.Sal of the proacty m question, 11l2ss specilic

ATEMAMETTS 10 48 50 134 D630 MAoe befivehand.

— Hthe crs: appraacn s “cluded in this appreisal, tir appraiser has eslimated tae vz ug v* te 21¢ ir: the £0sl app-aach al ils higes; and best

sk ane thy rnarovemenls &l ha camribulosy valee These sepazie vauarang of te lard znd impravemer:s mast nat be Ls2d n canuncivn

wil' ang athgr ppprzisa’ and are irszlid i ey are so used. Unass othervise specifically incicatze. the cost aporiacl vz uy s ac7 31 1surance

value, ano shausl not be used 3§ Such.

— Thg apatals 2r 1as natec I ta aparaisal <2rar any anvesse condtans fncluding, ow 10t imed to, needed repairs. depraiat ar, she (raseice

of hazardous wesles. tusic subslences, eto.] abserved during the inspestion af Lag subict property, o that he ar stz hecame awae of curng the

nonal research involyed in perfarmlig tae appiaisat Jiess etherase stated n ke zapraisal reaor, the appraiser Fzs no knaafedye of ary

hicder, or cnapaarent candiians of the progersy, o- zdversa envirorinental coacitins icludiag, sul ngd msed t3, e peesenae o hazardods

wasies, Loy scbstances. 2161 Bial would miz<2 fhe progerly 0re o less valabie, and has assumer that there are na such concitors 21¢

nakES N QUATAMCES nF Warrarkice, exaress o impled, regardirg bie cand:izn af 1 propary. 1he appraiser will nat be respoasiblc far ai
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COMP

TTwong Lam, Esq.

Nevada Bar No. 10926
Bradley Bace, E«qﬁ
Nevada Bar No. 12684
ALESS] & KOENIG, LIC
9500 W. Flamingo, Suite 205
I.as Viopas, Noevada 89147
Phene: (702) 222- 4033
Fax: (702) 222.4043
huonug@a.ess koerig.com
brad @ alessikoenig.com
Attorney for Plaintifl

Flectronically IFiled

10/23/2013 03:3D.05 AM

e j.M

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ALESST & KOENTG, 1.1.C, a Nevada
limited. hability company,

Plainridf,
Vs,

CRISTELA PEREZ, an individual, MARCITAT
B.T., a domestic buginess rust; APACITE
ELCCTRIC OF NEVADA LLC, a domastic
ftrnited Liaki.ity corepany: 1.8, BANK,
NATIONAL ASSOCIATION N.D, an
unknown entity; .S, BANIK NATIONAL
ASSOCIATION, AS TRUSTEE FOR
STANWICII MORTCAGE LOAN TRUST,
SERIES 2012-6, an unknown enticy;: DOES
INDIVIDUALS 1-X, inclusive; and ROE
CORPORATIONS XX XX inclusive,

Defendants,

CascNo, A=153-690E82-C
Dept. No. '

Hearing date:
Hearinp time:

COMPLAINT IN INTERPLEADER

Arbitration Exemption Claimed:
1) Declaratory Relief

COMPLAINT IN INTERPLEADER

COMES NOW, ALESSL & KOENIG, L1C, by and through their attormeys of record,

[lueng T.am, Esq. and Bradley Bace, Fsg. of ALESSI & KOENIG, 1.1L.C, and alleges the
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following Causes of Action againgt Jefendants CHRISTELA PEREZ, an individual, MARCHAI

B.T., a domeste business trust; APACHE ELECTRIC OF NEVADA LLC, a domestic liied

liability company; U.S. BANK, NATIONAL ASSOCIATION N.1>., v unknown entity, LU.S.

BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH MORTGAGE [.OAN

TRUST, SCRIES 2012-6. an unknown ¢ntity as follows:

12

6.

THE PARTIES AND JURISDICTION
At all imes relevant herein, PlaintfT ALESSI & KOENIG, L1 (reretmadter "A&K™)
wag a domestic limited liability company authorized to corcuct business in ike State
of Nevada.
At all umes relovant herein, CHRISTELA PERTZ (hercinaficr “PEREZ™) un
individual, was a resident of the Couaty of Clark, State of Nevadx.
At all times relevant herein MARCHAL B T., (hereinafrer “MARCHAI™) was a
dorestic business trust authorized to doing business in the Stale of Nevuda,
At ali times relevant herein APACHE ELECTRIC OF NEVADA LLC, (hercinafter
“APACIIE”) was a domestic limited liability company authorizad to doing businsss
in the State of Nevada,
Al all umes velzvant herein .S, BANK. NATIONAL ASSOCIATION N.D
{nereinafier “1..8. BANK™) ways an unknown cntity doing business in the Stawe of
Nevada.
At all times relavant nercin LS, BANK NATIONAL ASSQCTIATION, AS
TRUSTEE FOR STANWICH MORTGAGE LOAN TRUST, SERIES 2012-6
{(hereinafter *U.S. B.N™) was an unknown entily duing business in the State of

Nevada.
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Tk names piven to the Defendants sued herein as Doe Individuals 1though X and
Roc Corporations XI through XX, inclusive, are fict’tious numes. Otker partics
unknown to Plaintiff may have caused Plaintiff to incur damages as pled herein or
may have an intorest in the Troperty. Tlaiatiff prays that if and whon the truc nanics
of any said defendants, or any of them, and the nature of their alleged acions andior
interests arc aseerlained, that they may be inserted herein by proper amendment.
Plaintiff has ne knowledge of the addresses ar places of remidzace of any fictiious
defendunis.

Jurisdiction and venuc are preper in this Court because this action concerns real
proacrty located in the County of Clack, State ol Nevada, and the {acts, acts, events
and circumstances herein mentionsc, alleged and described oczurred jn the County of
Clark, Stutc of Nevada.

THE UNDERLYING FORECLOSURE SALE

Plaimtiff hereby repeats, real.cges, and incorporates by reference cach and every
preceding paragraph and atlegation as f fully stated herein,

Qo or about August 30, 2005 1 Declaration of Covenacts, Conditions, and
Restrictions (“CC&Rs™) WYETEH RANCEH COMMUNITY ASSOCIATION (“Wyeth
Ranch Community Association”) way rccorded in the public records with the Clark
Counly Recarder at Book No. 20021004 and Instrurcnt No, 01353

Section 7.7 of the CC&Rs provides, in pertinent part:

e




Common Expense Assessments shall be collected on v monthly or quarterly basis or
such other Dasls as may be selected 2y th2 Board of [irectors. Special Assessments
may be collected as specified by the Board of Dircctors. “The Board of Dircctors shall
have the right o adopt tules aad regulutions selling forth proccedures {or the purpose
of making Asscssments and for the bifling and collection of the Asscssments,
provided that the proceduses are not meconsistant with the provisions of this
Declaralion, The failure of the Association o send a bill 10 a Member shall not rclieve
any Mcmboer of his liability for any Asscssment or charge under this Declaration, but
the Assessmient Lien therefor shall not be foreclosed as set forth in Section 7.10

below until the Member hag been given not [2ss than thirty (30) days writter: notice
prier to such “orcclosure that the Asscssment or any inatallation thereaf is or will he
due and ol the arcount owiag. Such notice may be given at any time privr (o or after
dehinquencey of such pavenent. The Association shall be under no duty to refund any
paymenty ceceved by it even though the owecrship of ¢ Unit clishges during an
Asscssinent Period, but successor Units” Qwnces of Units shell be given credit for
prepayments, ar a protated basis, made by prior Units Owners.

See attached TxAibit “1.°

QOn or gbout July 21, 2004 became PEREY. the titte owner of certaiti real property

commonly known as 7119 Woll Rivers Avenoe, Las Vegas, NV 89131 APN [25-15-

811-013 and [cgally describad as:

PARCELT
Lot Thirteen (13) in Blogk “A™ of Wycth Rarch Unit 2, on filg in Book 112 of Plats,
Page 8, in the office of the County Recorder of Clark County, Nevada.

PARCEL IL:

A non-exclusive cascment for ingress, egress, usz and enjoyment of the Common
Lots as shown on the above map, and as sct forth: in the Declaration of Covenunts,
Conditions, and Restrictions recorded Gctober, 4, 2002 in Book 20021004 as
Document No, ¢1353, aud a8 the same may be amnmended from dime Lo tme,

(1ke "Praperty™).

See attached Exhibit “2.”

(3.

Pursnant to NRS Chapter 116, PEREZ 15 governad by the requirciments wad

obligations sct forth 1n the CC&Rs and related governing documents.
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The CC&Rs require horecowners within the community to pay regular assessments
and comply with the tequirsments and obligations set forth in the CC&Rs and related
governing documents.

Delendan: PEREZ failed to pay the tegular assessments and furcher failed to comply
with other requirements sct forth ir she CC&Rs and other eclated governing
documents,

Nevada Revised Statute (“NRS”) 116.3116 ef. seq. specifically authonzes a
homeowner's association @ cenduct a forcelosure sule of any lot (hal hus becorne
delinguent on ity agsessment payincnts,

As a resuit of PEREZ's failure to cornply with NRS 116 and Wyeth Ranch
Community Association’s governing docurnents, Plaintift A&K was retained 10 begin
the foreclosure process pugsuant to NRS 1163116 &1 veg.

Pursuant ta the aferecmentioned statutery and CC&Rs provisions, Plaiati{t A&K, on
behalf of Wyeth Ranch Comenmunity Asseciation, Zoreclosed on the Propotty via
auction on August 28, 2013, The final bid price was fac $21,000.00.

See altached Exbibit *37

The total acnount due and owing to Wyeth Ranch Commumty Association at the time
of the foreclosure sele was $14,677.80 including foreclosire fees and costs.

The total amount duc and owing (0 A&K for its fees and costs o bring this
imcpleader action 18 $2,500,00

The excess proceeds is $3.822.20.

Upon informativn and belicf, Defendunt PEREZ. an indZvidual, has ¢ claim to the

CXCoss proceeds,
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Upon information and belief, Defendant MARCHAI, a domestic business trust, has a |
cluim to the cxeess procesds.

Upon information und. belief, Defendunt APACHE, a domestic limited liability
company, has a claim to the cxcess praceeds.

Upon information and beliof, Defendant TS, BANK, &n unknown entity, has a claim
to the excess proceeds.

Upon informmedivn and bel'ef, Defendait U.S. BN, an unknown entity, has a claim to
the excoss proceeds.

N.R.S. 11631104 (c) provides a distribution prierity for the proceeds (not just the
wxeess proceedy) from any FHOA foreclosure sale. This statute states that the proceeds
of an HOA fareclosure sale shall he distributed pursuant te the fellowing order;

(1) The reasonable expenses of sale:

(27 The reasonable expenses of secwring possession efore sale, holding,
maintaining, and preparing the unil for sale, including payment of taxes
and other govemmental charges, premiums on hazard and liability
insurance, and, t¢ the exteni. provided for by the declaration, reasonable
altorney's fees and other lepal expenses incunred by the association:

(3 Satisfaction of the association’s lien,

(4 Satistaction in the order of prierity of any subordinate claim of record; and

{3) Remittance o any ¢xceess to the unit’s owner.
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That Plaintiff A&K will deposit excess proceeds with this court in the sum of
$3.822.20 represent'ng the total proceeds at sale (521,000.00) minus the amoont due
of Wyeth Runch Comimunity Association ($14,677.80) ced the [ees and costy of this
ineeryleader achion ($2,500.00).

Given the Defendants’ competing claims for the procceds, Plainti ff cannot determine
which of the Defendants in Interpleader are entitled <o the proceeds.

As sec forth above, Pluintift has distributed funds from toe HOA (oreclosure sale
under subscetions (1), (2), und {3).

In order to distribute any funds pursnant to N.R.S. subsections (4} and (5), it must be
determined which parics have a “subordinaie claim of record™ and what the

respect:ve priority of these subordinute claims s as to the subject property.

Plaintiff has beent unable to make this determination and has thus brought the instaant

interpleader action,

PRAYER FOR RELIEF
Wherefore, Plaintiff prays for judgment against Defendants in Interpleader and each
of them as follows;
1. “That Defendanty i Interpleader and cach of them be required to interpleud and

litigate amony themsclves their clatms to the procceds described,

»

Ttat the Cowrt determine and coter an order sciting forth the proper rocipicnis of
the procecds;
3. That Pluntiff be dismissed from this action with prejudice following pavmen: of

the excess procceds into the registry of the Cowrt; and
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4, For such other and further relict as the Courl. deems just and equitable under the

circunstances.

DATED this 23:d day of Octeber 2013

ALESS) & KOENIG, L1LC

Js/ Bradlev Bace

ITuong Tam. Tisq.

Nevada Bar No, 10916
Bradley Bace. Esq.

Nevada Bar No. 126584
ALESSI & KOENIG, L1L.C
9500 W. Flamingo, Suitc #205
Las Vegas, Nevada 89147
Phone: (70323 222-4033

Fax: (702) 222-1043
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SFR INVESTMENTS POOL 1, LLC, A No. 74416
LIMITED LIABILITY COMPANY,

Appeliant, .
FILED
MARCIIAI B.T., A BANK TRUST, |

Regpondent. S : MAR 18 2020

CLERS AP EURREM S COURT
ey gl
BEPUTY GLERK
ORDER VACATING JUDGMENT AND REMANDING

This is an appcal from a distriet court summary judgment in a
judicial foreclosure action. Eighth Judicial District Court, Clark County;
Elizabeth Goff Gonzalez; Linda Marie Bell, Judges. Reviewing the
summary judgment de novo, Wood v. Safeway, Inc., 121 Nev. 724, 729, 121
P.3d 1026, 1029 (2005), we vacate and remand.!

Appellant first argues that the district court erred in finding
that the 2008 notice of delinquent assessment, rather than the 2011 notice
of delinquent assessment, was the operative notice for calculating the
amount of the NRS Chapter 116 superpriority default. Appellant does not
claim that the HOA rescinded the first notice or that the licn was otherwise
satisfied, but instead argues that the HOA was not required to record any

rescission.2 We conclude that the district court did not err in finding the

IPursuant to NRAP 34{f}(1), we have determined that oral argument
is not warranted in this appeal.

?We note that the district court did nof state that the HOA was
required to record a rescission of the first notice of delinquent assessment
but, rather, stated that the HOA had not withdrawn/rescinded the notice or
otherwise stated it was satisfied.




2008 notice to be the operative notice. We have previously held that the
HOA must provide a notice of delinquent assessment before it can take any
action to begin an NRS Chapter 116 foreclosure, and that the superpriority
amount equals nine months of assessments incurred before the notice of
delinquent assessment, See NRS 116.3116(2) (2009) (describing the
superpriority component of an HOA's lien as “the assessments for common
expenses . , . which would have become due...during the 9 months
immediately preceding institution of an action to enforce the lien™); Saticoy
Bay LLC Series 2021 Gray Eagle Way v, JPMorgan Chase Bank, N.A., 133
Nev. 21, 25.26, 388 P.3d 226, 231 {2017) (recognizing that under the pre-
2015 version of NRS 116.8116, serving a notice of delinquent assessments
constitutes institution of an action to enforce the lien). We have also
implicitly recognized that an HQOA cannot enforce two superprierity liens on
the same property at the same time. See Prop. Plus Invs., LLC v. Mortg.
Elec. Registration Sys., Inc., 133 Nev. 462, 466, 401 P.3d 728, 731 (2017)
(holding that “NRS 116.3116 doss not limit an HOA to one lien enforcement
action or one superpriority lien per property forever” {emphasis added)); see
also JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LLC, 200 F. Supp. 3d
1141, 1167-68 (D. Nev. 2016) (recognizing that an HOA can assert a second
superpriority lien after a previous superpriority lien has been satisfied).
Accordingly, the district court properly found that the superpriority portion
of the HOA's lien in this case was comprised of the nine months of
assessments incurred before the 2008 notice of delinguent assesament, as

that is the notice that instituted the action to enforce the lien in this case.

Turning to the arguments regarding tender, in 8352 Cranesbiil
Trust v. Wells Fargoe Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 2020), this

court held that payments made by a hemcowner can cure the default on the




. superpriority portion of an HOA lien such that the HOA’s foreclosure sale
would not extinguish the first deed of tiust on the subject property.
Whether a homeowner's payments actually cure a superpricrity default,
however, depends upon the actions and intent of the homeowner and the
HOA and, if those canmot be determined, upon the district court’s
assessment of justice and equity. See id. ship op. at 7-9 (explaining that “[)f
neither the debter nor the creditor makes a specific application of the
payment, then it falls to the |district] court to determine how to apply the
payment”).

In this case, the district court correctly determined that the
homeowner's paymenta could cure the defauli on the superpriority portion
of the HOA’s lien. However, the district court crred in concluding that the
homeowner's payments cured the superpriority default without analyzing
the intent of homeowner and HOA and, if appropriate, the equities as
discussed in 93252 Cranesbill. While we recognize that the district court did
not have the benefit of the 9352 Cranesbill opinion when entering its
decision in this matter, we still must vacate the grant of summary judgment
and remand this matter to the district court for further proceedings in line

with that cpimon.3

3Because appellant’s purported status as a bona fide purchaser for
value may be irrelevant on remand, we decline to address this issue further
at this time. See 9352 Cranesbill Tr., 136 Nev., slip op. at 10 (declining to
address bona-fide-purchaser status when issues regarding tender
remained); Bank of Am., N.A. v. SFR Invs, Pool I, LLC, 134 Nev. 604, 612,
427 P.3d 118, 121 (2018) {providing that a party’s status as a bona fide
purchager “is irrelevant when a defect in the foreclosure proceeding renders
the sale void,” sueh as a valid tender). And, because we have already
concluded that the district court improperly granted summary judgment,
we need not address appellant’s argument that the district court erred in
granting summary judgment sua sponte,




Based on the foregoing, we
ORDER the judgment of the district court REVERSED AND
REMAND this matter to the district court for proceedings consistent with

this order.
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DISTRICT COURT

CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada business trust, } Case No.: A-13-689461-C
{ Dept. No. XI
Plaintiff, }
} Consolidated with: A-16-742327-C
V. }
§
CRISTELA PEREZ, an individual; ez al. }
§
Defendants. %
|
AND ALL RELATED CLAIMS AND AC- }

TIONS 1
§

Marchai, B.T.’s Opposition to Defendant Wyeth Ranch Community As-
sociation’s Motion for Reconsideration or Clarification Under NRCP 60,
Alternatively Motion in Limine

Date of Hearing: January 8, 2021
Time of Hearing: Chambers

Introduction

Marchai, B.T.’s position is consistent: its deed of trust survived Wyeth Ranch Commu-
nity Association’s foreclosure because the homeowner satisfied the superpriority portion of Wy-
eth Ranch’s lien. Hence, SFR Investments Pool 1, LL.C took subject to Marchai’s deed of trust.
This is precisely the issue on which this Court granted summary judgment for Marchai.

But the Nevada Supreme Court reversed for this Court to determine how Wyeth Ranch

applied Perez’s partial payments. Over Wyeth Ranch’s objections, Marchai took the deposition
1
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of Wyeth Ranch’s 30(b)(6) witness in September 2020. The witness, Yvette Sauceda, who spent
20 minutes reviewing the file and 40 minutes speaking to her attorney, testified that Wyeth
Ranch first applied payments to the current quarter’s association dues and any remainder to the
oldest association dues. But 7o document supports her testimony. Instead, when asked how she
knew Wyeth Ranch applied payments in the manner she suggested, she said, “I just know that.”

But Sauceda’s testimony directly conflicts with Wyeth Ranch’s documents. A report ran
in 2008 reflects that consistent with the common law, Wyeth Ranch applied payments first to the
oldest association dues.

Sauceda’s testimony painted Wyeth Ranch into a corner. On the one hand, Wyeth Ranch
is trying to help SFR, but that testimony harms Wyeth Ranch. Following the foreclosure, Wyeth
Ranch received payment of its entire assessment lien ($10,679.12). By law, Wyeth Ranch could
only have received the whole outstanding amount of its assessment lien 7f Perez’s payments satis-
fied the lien’s superpriority portion. Otherwise, Wyeth Ranch would have obtained only the
lien’s superpriority part and paid the remainder to Marchai.

Although Marchai is confident this Court will conclude that Perez paid the superpriority
portion of the lien, if| after the trial, this Court disagrees, then Wyeth Ranch must pay the excess
proceeds from the foreclosure.

Wyeth Ranch claims that Marchai pleaded no such claim. This is not true. Marchai as-
serted a bad faith claim under NRS § 116.1113 and argued explicitly as a basis for Wyeth Ranch’s
bad faith that Perez paid the lien’s superpriority portion and asked for damages.

Wyeth Ranch also claims that Marchai did not disclose the grounds of its bad faith claim
in its answers to interrogatories. But Wyeth Ranch did not propound an interrogatory asking the
grounds for Marchai’s bad faith claim.

Further, Wyeth Ranch asserts that Marchai did not disclose a computation of damages.
Again, this is not true. Marchai revealed damages and provided a calculation. Wyeth Ranch may
dispute that amount, but that does not mean Marchai did not disclose damages.

Wyeth Ranch asserted each of these argument in its briefing on the motion for summary

judgment. But the Court denied Wyeth Ranch’s motion. Despite previously hearing (and
2
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rejecting) these arguments at the summary judgment hearing, Wyeth Ranch submitted a compet-
ing order on summary judgment that supported the arguments. This Court declined to enter Wy-
eth Ranch’s order and entered Marchai’s order. Now, Wyeth Ranch has moved for reconsidera-
tion, clarification, or in limine based upon the same arguments this Court rejected. But Wyeth

Ranch’s arguments fail. Hence, Marchai asks this Court to deny the motion.

Statement of Facts and Procedural History

In January 2008, Cristela Perez, a property owner in the Wyeth Ranch community, be-
came delinquent in her quarterly assessments. (See Marchai B.T.’s Statement of Undisputed and
Disputed Facts in Supp. of its Opp’n to Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. Nos. 17-
18.) In April 2008, Wyeth Ranch charged Perez with another quarterly assessment. (SOF No.
19.) But on April 16, 2008, Perez submitted a payment. (SOF No. 20.) According to Wyeth
Ranch’s documents, it applied this payment first to the oldest association dues (January 2008) and
the remainder to the next oldest association dues (April 2008). (SOF No. 127.)

Between April 2008 and November 2012, Perez paid Wyeth Ranch $3,390.00, $2,381.75
of which Wyeth Ranch applied to Perez’s assessment account. (See SOF Nos. 35-100.)

In 2013, Wyeth Ranch foreclosed on its lien. (SOF No. 115.) SFR Investments Pool 1,
LLC submitted the winning bid of $21,000. (SOF No. 116.) At the time of the foreclosure, the
assessment ledger shows that Perez owed Wyeth Ranch $10,679.12, which included assessments,
late fees, and interest. (SOF No. 117.) Wyeth Ranch received payment in full ($10,679.12) of all
amounts owed on its assessment ledger. (SOF No. 118.)

In 2013, Marchai filed a complaint for judicial foreclosure. (Compl. for Judicial
Foreclosure of Deed of Trust (Sept. 30, 2013).) In 2016, this Court entered a Decision and Order
on competing motions for summary judgment filed by SFR and Marchai. (Decision & Order
(Mar. 22, 2016).) This Court concluded that genuine issues of material fact precluded it from rul-
ing that Perez satisfied the superpriority portion of Wyeth Ranch’s lien through the $3,390 in
payments Perez made after Wyeth Ranch instituted an action to enforce the lien. (See id. at 21:6-

19.)
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In 2016, Marchai filed another complaint that alleged claims against Wyeth Ranch for
wrongful foreclosure, bad faith, and intentional interference with contract. (See Compl. Aug. 25,
2016.) One basis for the bad faith claim is that Perez satisfied the superpriority portion of Wyeth
Ranch’s lien. (/4. 9 69(e), 79.) And Marchai sought damages for Wyeth Ranch’s bad faith. (/4. q
81.) This Court consolidated both cases. (See Order Lifting Stay and Consolidating Cases at 2:3-5
(Dec. 13, 2016).)

Despite previously deciding that genuine issues of material fact precluded summary judg-
ment, in 2017, SFR again moved for summary judgment. (See SFR Invs. Pool 1, LLC’s Mot. for
Summ. J. (July 21, 2017).) And so did Wyeth Ranch. (See Def. Wyeth Ranch Cmty. Ass’ns Mot.
for Summ. J. (July 21, 2017).) But this time, this Court not only denied SFR and Wyeth Ranch’s
motions for summary judgment, but it also entered summary judgment for Marchai. (See Deci-
sion & Order at 14:2-5 (Oct. 3, 2017).) This Court concluded that Perez’s payments satisfied the
superpriority portion of Wyeth Ranch’s lien. (/4. at 13:15-26.) SFR (but not Wyeth Ranch) ap-
pealed this Court’s decision. (See Notice of Appeal (Nov. 3, 2017).)

The Nevada Supreme Court vacated the judgment and remanded based upon its decision
in 9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev. 76, 459 P.3d 227 (2020), to deter-
mine whether Perez’s payments satisfied the lien’s superpriority portion. (See Order Vacating J.
& Remanding.)

The court in Cranesbill left the district courts to determine both legal and factual issues.
The court concluded that the district court must first determine whether the association treated
the lien’s superpriority and subpriority portions as separate accounts or one running account.
9352 Cranesbill Trust, 136 Nev. at 81, 459 P.3d at 231-32. After making that determination, the
district court must decide whether the parties had an agreement directing the application of pay-
ments, whether the debtor specifically directed the application of payments to certain obligations
at the time of payment, how the creditor applied the payments, and potentially, the district court
must weigh the equities concerning applying payments. /4. at 80-81, 459 P.3d at 231. The Nevada
Supreme Court concluded these issues raised genuine issues of material fact for which summary

judgment is not proper. /d. at 81, 459 P.3d at 282.
4
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After remand, Marchai moved for an order reopening discovery to take the N.R.C.P.
30(b)(6) deposition of Wyeth Ranch concerning the application of payments. (See Marchai’s
Mot. to Reopen Disc. on an Order Shortening Time (Aug. 13, 2020).) Wyeth Ranch opposed the
motion. (See Def. Wyeth Ranch Cmty. Ass’ns Resp. to Mot. to Reopen Disc., & Alternative
Countermot. for a Briefing Schedule (Aug. 17, 2020).) The Court granted Marchai’s motion.
(See Order Granting Marchai’s Mot. to Reopen Disc. on an Order Shortening Time & Den. the
Alternative Countermot. for a Briefing Schedule (Aug. 21, 2020).)

Marchai deposed Wyeth Ranch’s 30(b)(6) witness, Yvette Sauceda, on September 18,
2020. (See SOF Nos. 12,122-26.) Sauceda is the Accounting Director for Complete Association
Management Company, Wyeth Ranch’s community manager. (/d.) Although Wyeth Ranch’s
documents reflect that it applied payments first to the oldest association dues and then to the
next oldest association dues, Sauceda testified that Wyeth Ranch applied payments first to the
current quarter’s association dues and any remainder to the oldest association dues. (See 7d.) But
Sauceda could not identify a single document that supported her testimony. (See SOF No. 126.)
Instead, when asked how Sauceda knew how Wyeth Ranch applied the payment in the manner
she suggested, she testified, “I just know that.” (See 7d.)

Although the Nevada Supreme Court concluded that genuine issues of material fact pre-
cluded summary judgment, after Sauceda’s deposition Wyeth Ranch again moved for summary
judgment. (See Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. (Sept. 25, 2020).) Marchai
opposed Wyeth Ranch’s motion. (See Marcha, B.T.’s Opp’n to Def. Wyeth Ranch Cmty. Ass’ns
Mot. for Summ. J. (Oct. 19, 2020).) In the opposition, Marchai argued that genuine issues of ma-
terial fact preclude summary judgment, but that Marchai was confident this Court would con-
clude that Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien and, thus,
the foreclosure did not affect Marchai’s deed of trust. (See 7d.) But, based upon Sauceda’s recent
testimony, Marchai noted that “if this Court decides that Perez did not satisfy the lien’s super-
priority portion, then Wyeth Ranch’s receipt of excess funds above its superpriority lien is bad

faith.” (Zd. at 17:3-5.)
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In its reply, Wyeth Ranch argued, as it does here, that Marchai attempted to plead a new
claim and assert new, previously undisclosed damages. (See Def. Wyeth Ranch Cmty. Ass’ns Re-
ply in Supp. of its Mot. for Summ. J. (Nov. 2, 2020).) Yet, just four days later, Wyeth Ranch ap-
proved a Joint Pre-Trial Memorandum, which describes Marchai’s bad faith claim in part as:
“Also, if the Court concludes that Perez did not satisfy the lien’s superpriority part, then Wyeth
Ranch did not act in good faith when it accepted the proceeds of the foreclosure to which it was
not entitled.” (See]. Pre-Trial Memo. at 2:20-22.) Wyeth Ranch did not object to this descrip-
tion. (See id.)

At the hearing, Marchai argued that it had pleaded its bad faith claim and disclosed dam-
ages. (See Tr. of Proceedings at 7:1-19 (Nov. 10, 2020).) This Court denied the motion for sum-
mary judgment. (See Order Den. Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ J. (Nov. 24,
2020).)

During the calendar call, which occurred on the same day as the hearing on the motion for
summary judgment, Wyeth Ranch asked to clarify the Court’s summary judgment ruling. (See
Tr. of Proceedings at 12:20-22.) Wyeth Ranch asked if the Court was allowing Marchai “to bring
in this new claim regarding the application of proceeds?” (/4.) This Court responded, “I am not,
but it appears the application of proceeds may have been part of the good faith and fair dealing
claim but we will, of course, litigate that at the trial.” (/4. at 13:23-14:1.)

After the summary judgment hearing, Marchai submitted a proposed order to Wyeth
Ranch’s counsel. (See email from Merrill to Ochoa and Hanks (Nov. 18, 2020 at 11:24 AM), at-
tached as Ex. 1 to the Mot.) Although this Court rejected the arguments Wyeth Ranch raised in
its reply, Wyeth Ranch demanded additional language to the order that contradicted this Court’s
decision. (See email from Ochoa to Merrill (Nov. 18, 2020 at 12:52 PM), attached as Ex. 1 to the
Mot.) Marchai refused to add the requested language. (See email from Merrill to Ochoa (Nov. 18,
2020 at 12:56 PM), attached to the Mot. as Ex. 1.) Ultimately, Marchai and Wyeth Ranch submit-
ted competing orders. (See email from Ochoa to Merrill (Nov. 18, 2020 at 5:23 PM), attached to
the Mot. as Ex. 1.) This Court rejected Wyeth Ranch’s order and entered Marchai’s order. (See

Order Den. Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. (Nov. 24, 2020).)
6
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But Wyeth Ranch wants another bite at the apple and believes (based upon the same argu-
ments asserted in its reply, at the hearing, and in its proposed order) this Court will change its
mind. Wyeth Ranch now seeks reconsideration, clarification, or a motion in limine based upon
the same arguments this Court heard and rejected. (See Def. Wyeth Ranch Cmty. Ass’ns Mot.
for Reconsid. or Clarification under NRCP 60, Alternatively Mot. in Lim. (Dec. 4, 2020).) But
the Court correctly denied summary judgment, rightly rejected Wyeth Ranch’s arguments, and
correctly entered Marchai’s proposed order. Hence, Marchai asks this Court, once again, to re-

ject Wyeth Ranch’s arguments and deny the motion.

Argument
A. If this Court concludes that Wyeth Ranch’s foreclosure extinguished Marchai’s deed of trust,

Marchai plead a bad faith claim, which includes a claim for Wyeth Ranch’s failure to distrib-
ute funds following the foreclosure properly.

Wyeth Ranch argues that Marchai attempted to plead a new claim and new damages
through its opposition to the motion for summary judgment, and this Court should preclude any
attempt to assert this alleged “new claim.” (Mot. at 8:6-25.) Wyeth Ranch’s argument lacks
merit.

Marchai’s position is consistent: Wyeth Ranch’s foreclosure did 7ot extinguish Marchai’s
deed of trust because Perez satisfied the superpriority portion of Wyeth Ranch’s lien before the
foreclosure. If this Court agrees, then Marchai’s deed of trust survives, and Marchai will not pre-
vail on its claims against Wyeth Ranch. If this Court disagrees, then Marchai has pleaded claims
against Wyeth Ranch, including a bad faith claim under NRS § 116.1113. The Nevada Supreme
Court has ruled that an association’s receipt of excess funds above its superpriority lien is bad
faith. See Bank of Am., N.A. v. Thomas Jessup, LLC Series VII, 462 P.3d 255 (Nev. 2020) (Un-
published) (reversing a judgment against the first deed of trust holder’s claim under NRS §
116.1113 and concluding that if the association foreclosed on a superpriority lien, the first deed of
trust holder is entitled to excess proceeds from the foreclosure); Bank of Am., N.A. v. Las Vegas

Rental & Repair, LLC Series 57, 451 P.3d 547 (Nev. 2019) (Unpublished) (same).
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Yet, Wyeth Ranch claims that Marchai pleaded wrongful foreclosure, not bad faith. (See
Mot. at 9:7-20.) Again, Wyeth Ranch is wrong.

The Nevada Rules of Civil Procedure require a complaint to contain a “short and plain
statement of the claim showing that the pleader is entitled to relief” and “a demand for the relief
sought.” N.R.C.P. 8(a)(2)-(3). Because Nevada is a notice-pleading jurisdiction, this Court must
liberally construe the pleadings “to allow issues that are fairly noticed to the adverse party.” NVep.
State Bank v. Jamison Fam. P’ship, 106 Nev. 792, 801 P.2d 1377 (1990). “ ‘Notice pleading’ re-
quires plaintiffs to set forth facts which support a legal theory, but does not require the legal the-
ory relied upon to be correctly identified.” Liston v. Las Vegas Metro. Police Dep’t, 111 Nev. 1575,
1578, 908 P.2d 720, 723 (1995) (footnote omitted) (citing Swartz v. Adams, 93 Nev. 240, 245, 563
P.2d 74,77 (1977).) “A plaintiff who fails to use the precise legalese in describing his grievance
but who sets forth the facts which support his complaint thus satisfies the requisites of notice
pleading.” /d.

Here, Marchai pleaded a bad faith claim as its fourth claim for relief. (See Compl. at
11:12-19 (Aug. 25, 2016).) That claim relies on the allegations of paragraph 69(e), which alleges
that “Perez paid more than nine months of association dues following Wyeth Ranch’s institution
of an action to enforce its lien.” (/4. at 10:15-16.) And Marchai requested “any and all damages
flowing from” the foreclosure. (/4. q 81.) Also, the complaint alleges that SFR paid $21,000 at
the foreclosure sale. (See Compl. q 42.) Hence, Wyeth Ranch had fair notice that how it applied
payments (either before or after the foreclosure) was at issue. See Liston, 111 Nev. at 1578-79, 908
P.2d at 723 (reversing the district court’s order to exclude testimony of a constructive discharge
when the plaintiff pleaded facts to support a constructive discharge claim even though he did not
use the terms “constructive discharge.”).

Further, Wyeth Ranch’s contention that Marchai’s bad faith claim is a wrongful foreclo-
sure claim is wrong and irrelevant. (See Mot. at 11:13-12:16.) Marchai pleaded a wrongful foreclo-
sure claim. If it intended its bad faith claim to serve as wrongful foreclosure, it would not have
pleaded it. Nevertheless, it is the facts that support the legal theory, not the theory identified that

controls. See Liston, 111 Nev. at 1578, 908 P.2d at 723. And because Marchai pleaded facts to
8
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support a bad faith claim (regardless of what the pleading calls it), Wyeth Ranch had notice of
Marchai’s bad faith claim. See id.

Finally, Wyeth Ranch acknowledged the basis of Marchai’s bad faith claim when it en-
tered into the Joint Pre-Trial Memorandum, which states: “if the Court concludes that Perez did
not satisfy the lien’s superpriority part, then Wyeth Ranch did not act in good faith when it ac-
cepted the proceeds of the foreclosure to which it was not entitled.” (See]J. Pre-Trial Memo. at
2:20-22.) Wyeth Ranch asserted no objection or reservation to this description of Marchai’s bad

faith claim. (See id.)

B. Wyeth Ranch did not propound interrogatories asking for the basis of Marchai’s bad faith
claim.

Wyeth Ranch further argues that it had no notice of Marchai’s bad faith claim because it
did not refer to the basis of its claim in its answers to interrogatories. (See Mot. at 12:17-28.) Spe-
cifically, Wyeth Ranch claims that Marchai had an obligation to describe its bad faith claim in its
answers to Interrogatory Nos. 13 through 15. (/4.) But Interrogatory No. 13 sought facts about
Marchai’s claim that Wyeth Ranch’s foreclosure did not extinguish Marchai’s deed of trust. (See
Ex. 8 to the Mot. at 9:16-18.) Interrogatory No. 14 requested facts about the commercial reasona-
bleness of the foreclosure. (See 7d. at 11:1-3.) And Interrogatory No. 15 asked for particulars about
wrongful foreclosure, not Marchai’s bad faith claim. (See 7d. at 12:3-5.) Hence, Wyeth Ranch’s
argument that Marchai did not disclose the basis of its claim in answers to interrogatories lacks

merit.

C. Marchai properly disclosed a computation of damages in its initial disclosures that includes its
bad faith claim, but even if it didn’t, the error is harmless, or failing to disclose was substan-
tially justified.

Wyeth Ranch also argues that Marchai did not disclose its damages for its bad faith claim
under N.R.C.P. 16.1. (See Mot. at 13:1-15.) Again, Wyeth Ranch’s argument lacks merit.

In its third supplemental disclosures under N.R.C.P. 16.1, Marchai included a statement
of damages, which notes that Marchai primarily seeks a ruling that its deed of trust survived Wy-
eth Ranch’s foreclosure. (See Ex. 9 to the Mot. at 3:17-19.) But if the Court rules otherwise, Mar-

chai “seeks damages” and calculated those damages as the fair market value of the property. (/4.

9
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at 3:19-24.) Wyeth Ranch may argue that Marchai is not entitled to damages in the amount of the
property’s fair market value, but that differs from saying that Marchai did not disclose a compu-
tation of damages.

Also, if the information to compute damages is in possession of another party, the rule
does not expect a calculation. See Fed. R. Civ. P. 26, Advisory Committee Note, 146 F.R.D. 401,
631-32 (1993). Here, Wyeth Ranch, not Marchai, had the information about its calculation of the
lien’s alleged superpriority and subpriority portions. And Marchai did not discover how Wyeth
Ranch made this calculation until Sauceda’s deposition in September 2020.

But even if Marchai should have disclosed a more precise computation of its damages, it
was substantially justified in not doing the disclosure, and the error is harmless. Rule 26(e) re-
quires parties to supplement initial disclosures only when “the additional or corrective infor-
mation has not otherwise been made known to the other parties during the discovery process or
in writing.” N.R.C.P. 26(e)(1). And Rule 37 provides that a party may use information not dis-
closed when failing to disclose was “substantially justified or is harmless.” N.R.C.P. 37(c)(1).

If this Court concludes that Perez’s payments satisfied the superpriority portion of Wyeth
Ranch’s lien, then Marchai has no damages on its bad faith claim. But if this Court concludes
otherwise, the calculation of damages will depend upon how this Court applies Perez’s payments,
which is the principal issue for trial remanded by the Nevada Supreme Court. Unlike future med-
ical expenses in Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 396 P.3d 783 (2017) —the case
on which Wyeth Ranch relies—after this Court determines how to apply Perez’s payments, the
remaining calculation (if necessary) is simple math, not reasonably subject to dispute. Wyeth
Ranch has the evidence upon which this Court will determine whether Perez satisfied the super-
priority portion of the lien. And Marchai did not discover how Wyeth Ranch claims it applied Pe-
rez’s payments until its deposition in September 2020. Further, Marchai supplied a potential cal-
culation in writing in opposition to the motion for summary judgment (just weeks after Wyeth
Ranch’s deposition), which complies with its disclosure obligation. See N.R.C.P. 26(e)(1). Wyeth
Ranch has not disputed that calculation or contended (nor could it) that it needs additional dis-

covery to determine the precise contours of Marchai’s potential alleged damages. Wyeth Ranch
10
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does not even dispute that if the Court concludes Perez’s payments did not satisfy the lien’s su-
perpriority portion, it improperly received excess funds. Hence, this Court should deny the mo-
tion. See Capanna v. Orth, 134 Nev. 888, 894-95, 432 P.3d 726, 733-34 (2018) (concluding that
the district court did not abuse its discretion when it allowed testimony about an undisclosed

computation of future medical expenses because the error was harmless).

D. Although Marchai does not believe it needs to amend its pleading or supplement its discov-
ery, if the Court believes otherwise, Marchai asks this Court for leave to do so because Wy-
eth Ranch will suffer no prejudice.

Wyeth Ranch argues this Court should not allow an amendment to Marchai’s pleading
because it is “bad faith.” (See Mot. at 14:14-16.) Wyeth Ranch claims that Marchai has known
how Wyeth Ranch applied payments to Perez’s assessment account for seven years. (See 7d. at
14:12-17.) This is obviously untrue. Otherwise, the Nevada Supreme Court would not have re-
manded this case back to this Court for determining how Wyeth Ranch applied payments to Pe-
rez’s account.

After the Nevada Supreme Court remanded this case for determining how Wyeth Ranch
applied payments to Perez’s assessment account, Marchai diligently moved to reopen discovery
to take Wyeth Ranch’s deposition. Until the deposition in September 2020, Marchai did not
know that Wyeth Ranch’s witness would contradict its documentary evidence and testify that
Wyeth Ranch applied Perez’s payments other than first to the superpriority portion of its lien.
(See Mot. at 14:12-15:28.) Hence, if this Court believes that Marchai must amend its pleading or
its discovery responses, Marchai requests the opportunity to do so. It has good cause for not
amending before the September 2020 deposition, and Wyeth Ranch will suffer no prejudice by an
amendment. See Nutton v. Sunset Station, Inc.,131 Nev. 279, 286-87, 357 P.3d 966, 971 (Ct. App.
2015) (recognizing that good cause exists to amend after the filing deadline if the “deadline can-

not reasonably be met despite the diligence of the party seeking the amendment.”)

Conclusion

Wyeth Ranch made a strategic blunder. It thought it could testify that it applied Perez’s

payments first to the current association dues and any remainder to the oldest association dues

1
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with no consequences. But if Wyeth Ranch’s position is correct (which it isn’t), it subjects
Wyeth Ranch to a previously pleaded claim of bad faith for receiving excess funds from its
foreclosure. Wyeth Ranch’s motion for reconsideration, clarification, or in limine is its most
recent attempt to undo its testimony. But this Court has rejected Wyeth Ranch’s efforts. And it
should do so again by denying the motion.

Dated this 21st day of December 2020.

David J. Merrill, P.C.

By: Aﬁ““/
David J. Merrill

Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorney for Marchai, B.T.
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Certificate of Service

I certify that on the 21st day of December 2020, I served a copy of Marchai, B.T.’s Oppo-

sition to Defendant Wyeth Ranch Community Association’s Motion for Reconsideration or Clar-

ification Under NRCP 60, Alternatively Motion in Limine electronically to the following through

the Court’s electronic service system:

Kim Gilbert Ebron

Diana Cline Ebron

E-Service for Kim Gilbert Ebron
Michael L. Sturm

Tomas Valerio

Lipson, Neilson, Cole, Seltzer & Garin, P.C.

Brenda Correa
Kaleb Anderson
Megan Hummel
Renee Rittenhouse
Susana Nutt

Juan Cerezo

David Ochoa

diana@kgelegal.com
eservice@kgelegal.com
mike@kgelegal.com
staff@kgelegal.com

becorrea@lipsonneilson.com
kanderson@lipsonneilson.com
mhummel@lipsonneilson.com
rrittenhouse@lipsonneilson.com
snutt@lipsonneilson.com
jcerezo@lipsonneilson.com
dochoa@lipsonneilson.com

_— .
An employ€e of David J. Merrill, P.C.
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Electronically Filed
1/20/2021 10:37 AM
Steven D. Grierson

CLERK OF THE COUEE
ODM ng&"“" '

David J. Merrill

Nevada Bar No. 6060

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
Email: david@djmerrillpc.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T., a Nevada business trust, } Case No.: A-13-689461-C
} Dept. No. XI
Plaintiff, }
} Consolidated with: A-16-742327-C
V. }
§
CRISTELA PEREZ, an individual; ef al. }
}
Defendants. }
i
AND ALL RELATED CLAIMS AND AC- }
TIONS h
}

Order Denying Defendant Wyeth Ranch Community Asso-
ciation’s Motion for Reconsideration or Clarification Under
NRCP 60, Alternatively Motion in Limine

Defendant Wyeth Ranch Community Association’s Motion for Reconsideration or Clari-
fication Under NRCP 60, Alternatively Motion in Limine came before this Court, in chambers,
on the 8th day of January 2021. The Court, having considered the motion, Marchai’s opposition,
Wyeth Ranch’s reply, and good cause appearing therefor:

It is hereby ordered that the motion is denied. Marchai may raise the identified bad
faith claim at trial because: (1) Marchai’s complaint fairly noticed the issue to Wyeth Ranch; (2)

Wyeth Ranch’s interrogatory seeking the basis for Marchai’s wrongful foreclosure claim did not

Case Number: A-13-689461-C
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encompass a request for information on Marchai’s bad faith claim; and (3) Marchai adequately

disclosed a computation of damages under N.R.C.P. 16.1.

Submitted by:

David J. Merrill, P.C.

By:

/s/ David J. Merrill

David J. Merrill

Nevada Bar No. 6060

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

(702) 566-1935

Attorney for Marchai, B.T.

Approved as to form:

Kim Gilbert Ebron

By:

/s/ Karen L. Hanks

Karen L. Hanks

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

(702) 485-3300

Attorneys for SFR Investments Pool 1, LLC

Lipson Neilson, P.C.

By:

/s/ David T. Ochoa

David T. Ochoa

Nevada Bar No. 10414

9900 Covington Cross Drive,
Suite 120

Las Vegas, Nevada 89144
(702) 382-1500

Attorneys for Wyeth Ranch Community As-
sociation




1/19/2021 David J. Merrill, P.C. Mail - RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order denying Wyeth Ranch's motion for reconsideration

@ David Merrill <david@djmerrillpc.com>

RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order denying Wyeth Ranch's

motion for reconsideration
1 message

Karen Hanks <karen@kgelegal.com> Tue, Jan 19, 2021 at 11:27 AM
To: David Merrill <david@djmerrillpc.com>, David Ochoa <dochoa@lipsonneilson.com>

You may insert my e-signature.

KAREN L. HANKS, ESQ.
Kim GiLBERT EBRON

7625 Dean Martin Dr., Suite 110
Las Vegas, NV 89139

Phone: (702) 485-3300

Fax: (702) 485-3301

Our office is currently closed to clients and visitors in order to comply with best practices for
minimizing the spread of COVID-19. KGE is committed to serving our clients and will continue to
operate during this period, but all of our attorneys and staff are working remotely and there may be
a delay in responses. The best way to contact us is by e-mail. Please copy Diana and Jackie on
emails at diana@kgelegal.com and jackie@kgelegal.com.

Sent from Mail for Windows 10

From: David Merrill

Sent: Tuesday, January 19, 2021 11:06 AM

To: David Ochoa

Cc: Karen Hanks

Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order denying Wyeth Ranch's motion for reconsideration

Thank you, David.

Karen?

On Tue, Jan 19, 2021 at 10:37 AM David Ochoa <DOchoa@lipsonneilson.com> wrote:

https://mail.google.com/mail/u/0?ik=05d8£324 1 c& view=pt&search=all&permthid=thread-a%3 Ar-1965759161895154054%7Cmsg-f%3A1689344468610599862&si...  1/3
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David,
You may e-sign on my behalf.
David
. .

Lipson \Nellson
Attarneys and Counselors ot Low

David Ochoa, Esq.

Lipson Neilson P.C.

9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144
702-382-1500

702-382-1512 (fax)

E-Mail: dochoa@lipsonneilson.com

Website: www.lipsonneilson.com

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO
ek seskesksk

CONFIDENTIALITY NOTICE

This message is confidential, intended only for the named recipient(s) and may contain information that is privileged, attorney
work product or exempt from disclosure under applicable law. If you are not the intended recipient(s), you are notified that any
disclosure, copying, distribution or any action taken or omitted to be taken in reliance on the contents of this information is
prohibited and may be unlawful. If you receive this message in error, or are not the named recipient(s), please notify the sender,
delete this e-mail from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege.

From: David Merrill <david@djmerrillpc.com>

Sent: Tuesday, January 19, 2021 10:30 AM

To: David Ochoa <DOchoa@lipsonneilson.com>; Karen L. Hanks <karen@kgelegal.com>

Subject: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order denying Wyeth Ranch's motion for reconsideration

David and Karen,

| have attached for your review and approval a draft of the order denying Wyeth Ranch's motion for reconsideration.
Please review and advise if you have any comments or with approval to submit to the Court with your electronic
signature. | must submit the order to the Court by Thursday, January 21, 2021. If | don't hear from you by noon on
Thursday, | will submit it to the Court without your signature. Thank you.

https://mail.google.com/mail/u/0?ik=05d8£324 1 c& view=pt&search=all&permthid=thread-a%3 Ar-1965759161895154054%7Cmsg-f%3A1689344468610599862&si...  2/3
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David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Office: (702) 566-1935

Mobile: (702) 577-0268

Fax: (702) 993-8841

David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Office: (702) 566-1935

Mobile: (702) 577-0268

Fax: (702) 993-8841

https://mail.google.com/mail/u/0?ik=05d8£324 1 c& view=pt&search=all&permthid=thread-a%3 Ar-1965759161895154054%7Cmsg-f%3A1689344468610599862&si...  3/3
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\ DOC ID #: 0005555256007004
" the person or persons signing as "Grantor(s)” below and hercinafier referred to as "we,” “our,” or "us” and
_CTC FORECLOSURE SERVICES CORFP. :

as trustee and heveinafier referred to as the "Trusiee,” with an address at
400 COUNTEYWIDE WAY, MSNSV-B8 SIMI VALLEY, CA 33065 ,

for the benefit of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC,, (“MERS") a Delaware
corporation, witk an address of P.O. Box 2026, Flint, M1 48501-2026, tcl. (888) 679-MERS. MERS is the

“Benificiary" under this Decd of Trust and is acting solely as nominee for
. COUNTRYWIDE HOME LOANS, INC.

- ("Lender” or "yo1") and its successors and assigns, with an address of
4500 Park Granada, Calabasas, CA 21302-1613

PREMISES: In consideration of the loan hereinafier described, we hereby mortgage, grant and convey to
the Trusiee the premises located at:
7119 WOLF RIVERS AVE, LAS VEGAS
Street, Municipality :
CLARK Nevada 89131~0139 (the "Premises”).

’ © County Zlp
and further described as:
PARCEL I: ULOT TEIRTEEN {(13) ‘IN BLOCKX "A"™ OF WYETH RANCH -
UNIT 2, OM FILE IN BOOK 212 OF PLATS, PAGE €&, IN THE COFFICE OF
THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. PARCEL II"™ A
NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, USE AND ENJOYMENT
OF THE COMMON LOTS AS SHOWN ON THE ABCVE MAF, AND AS SET FORTH
IN THT D=CLARATION OF COVENANTS, CCNDITICNS AND RESTRICTIONS
RECCRDED OCTOBER 4, 2002 IN BOOK 20021004 AS DOCUMENT NO.
01353, AND AS THE SAME MAY BE AMENDED FROM TIME TO TIME.

The Premiscs includes all buildings and other improvements now or in the future on the Premises and all
rights and interests which derive from our owncership, use or possession of the Premises and all appurtenances
thereto.

¢ MERS HELCC - Deedof Tust Y Inttials: Q!

1E019-NV (02/04) - Page2o!7
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: DOC ID #: 0005555256007004
WE UNDERSTAND and agree that MERS is a separate corporation acting solely as nominee for Lender
and Lerder's successors and assigns, and holds only legal title to the interests granted by us in this Deed of
Trust, but, if nce:ssary 10 comply with law or custom, MERS (as nomince for Lender and Leader's successors
and assigns) has the right; to exercise any or all of those interests, including, but not Jimited 10, the right 10
forcclose and sell the Propenty, and to take any action required of Lender including, but not fimited to,
releasing or canceling this Decd of Trust. .

LOAN: This Dced of Trust will secure your Joan fo us in the principal amount of
$ 68,631.00 or s0 much thereof as may be advanced and readvanced from time to time to

CRISTEZLA PEREZ

the Bomrower(s) under the Home Equity Credit Line Agreement And Disclosure Siatement (the "Note") dated
JULY 15, 2004 ~, plus intercst and costs, late charges and all other charges related 10
the loan, all of vhich sums are repayable according to the Note. This Deed of Trust wiil also secure the

performance of all of the promises and agreements made by us and cach Borrower and Co-Signer in the Note, -

all of our promis:s and agreements in this Decd of Trusy, any extensions, renewals, amendments, supplements
and other modifizations of the Note, and any amounts advanced by you under the terms of the section of this
Deed of Trust entitled "Our Authority To You." Loans under the Note may be made, repaid and remade {rom
iime to time in accordance with the terms of the Note and subject to the Credit Limit sct forth in the Note.

OWNERSHIP: We are the sole owner(s) of the Premises. We have the legal right to mostgage, grant and
" convey the Premises to the Trustee. - :

OUR IMPORTANT OBLIGATIONS:

(a) TAXES We will pay all real cstate taxes, asscssments, water charges and sewer rents relating to tﬁe
Premises when they become due. We will not claim any credit on, or make deduction from, the ioan under the
Notc because we pay these taxes and charges. We will provide you with proof of payment upon request.

(b) MAINTENANCE: We wilt maintain the building(s) on the Pfem'mcs in good condition. We will not
make major changes in the building(s) except for normal repairs. We will not tear down any of the building(s)
on the Premises without first getting your consent. We will not usc the Premises illegally.

If this Deed of Trust is on a unii in 2 condominium or a planned unit development, we shall perform all of oue
obligations under the declaration or covenants creating or goveming the condominium or planned unit
development, the by-laws and regulations of the condominium or planned unit development and consttuent
documents. .

(¢} INSURANCE: We will keep the building(s) on the Premiscs insured at all times against loss by fire,

flood and any ober hazards you may specify. We may chouse the insurance company, but our choice is
subject to your r:asonable approval. The policies must be for al least the amounts and the time periods that
you specily. We will deliver o you upon your request the policies or other proof of the insurance. The
policies must name you as "mongagee” and "loss-payee” so that you will reccive payment on all insurance
claims, to the extent of your interest under this Deed of Trusi, before we do. The insurance policies must also
provide that you be given not less than 10 days prior writlen notice of any cancellation or reduction in
coverage, for any rcason. Upon rcquest, we shall deliver the policies, cenificates or other evidence of
nsurance o you. In the event of loss or damage to the Premises, we will immediately notify you in writing

. . / Initials:
o MERS HELOC - Deed of Trust ’ ,
1E019-NV (02/24) Page 30f 7

WY000434

13-003



DOC ID #: 0005555256007004
and file 2 proof cf loss with the insurer. You may fite a proof of ioss on our behalf if we fail or refuse 10 do so.
You may also sizn our name 10 any check, draft or other order for the payment of insurance proceeds in the
cvent of loss or damage 1o the Premises, If you receive payment of a claim, you will have the right to choose
10 use the money either to repair the Premises or to reduce the amount owing on the Note.

(d) CONDEMNATION: We assign to you the piocécde of any award or claim for damages, direct or
consequential, in connection with any condemnation or other taking of the Premises, or part thereof, or for
conveyance in licu of condemnation. all of which shall be paid to you, subject to the terms of any Pnor Deed
. of Trust.

(e) SECURITY INTEREST: We will join with you in signing and filing documents and, al cur expense,
in doing whatever you believe is necessary o perfect and continue the perfection of your lien and security
intcrest in the Pramises. It is agreed tha the Lender shall be subrogated to the claims and licns of all parueq
whosc claims or licns arc discharged or paid with the procoeds of the Note secured hereby,

() OUR AJTHORITY TO YOU: If we fail to perform our obligations under this Deed of Trust, you

may, if you chocse, perform our obligations und pay such costs and cxpenses. You will add the amounts you

advance to the sums owing on the Note, on which you will charge interest at the intesest rate set forth in the

Note. If, for exaraple, we fail 10 honor our promises to maintain insurance in effect, or 10 pay filing fecs, taxes .

or the costs necassary 10 keep the Premises in good condition and zepair or to perform any of our other
agreements wih you, you may, if you choose, advance any sums to satisfy any of our agreements with you
and charge us interest on such advances at the interest rate set forth in the Note. This Deed of Trust secures all
such advances. Your payments on our behalf will not cure our failure to perform ouy promises in this Deed of
Trust. Any replaccment insurance that you obtain 10 cover loss or damages 10 the Premises may be limited 10
the amount owin;? on the Note plus the amount of any Prior Deeds of Trust.

{g) PRIOR DEED OF TRUST: If the provisions of this paragraph are completed, this Deed of Trust is

subject and subordinate to a prior deed of trust dated . July 15, 2004 and given by us

for the benefit of Countrywide Home Loans

as beneficiary, in the original amount of $ A¥J9P  366.000.00 (the "Prior Deed of Trust”). We
shall not increase, amend or modily the Prior Deed of Trust without your prior written consent and shall upon
receipt of any writien notice from the holder of the Prior Deed of Truss promptly deliver a copy of such notice
10 you. We shall pay and perform ali of our obhganons under the Prior Deed of ‘Trust as and when required
~ under the Prior Dccd of Trust.

(h) HAZARDOUS SUBSTANCES: We shall not cause or permit the presence. use, disposal, storage, or

relcase of any Hazardous Substances on or in the Premises. We shali not do, nor allow anyone else to do,
anything affecting the Premises that is in violation of any Environmental Law. The preceding two sentences
. shail not apply o the presence, use, or storage on the Premises of small quantities of Hazardous Substances
that are generally recognized o be appropriate to normal residential uses and to mainienance of ihe Premises.
As uscd in this paragraph, "Hazardous Substances” asc those substances defined as toxic or hazardous
subsiances by Environmental Law and the following substances: gasoline, kerosene, other flammable or toxic
" petroleum  products, toxic pesticides and herbicides, volatile solvems, materials containing asbestos or
formaldehyde, and radioactive materials. As used in this paragraph, "Environmental Law” means federal Jaws
and laws of the jurisdiction where the Promiscs are Iocated that relate to health, safety or environmental

e MERS HELOG - Deed of Trust . ' l/lnitials: LQQ

1EO19-NV (02/24) = Page 4 of 7
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(i) SALE CF PREMISES: We will not sell, transfer ownership of. morigage or otherwise dispose of our
interest in the Piemises, in whole or in part, or pcrmit any other lien or claim against the Premises without
your prior writtcn consent.

(k) INSPECTION: We will permit you to inspect the Premises at any reasonable time.

NO LOSS OF FIGHTS: The Note and this Deed of Trust may be negotiated or assigned by you without
releasing us or tke Premises. You may add or release any person or property obligaled under the Note and this
Deed of Trust without losing your rights in the Premises, .

DEFAULT; ACCELERATION: Except as may be prohibited by applicable law, and subject to any advanee
notice and cure period if required by applicable law, if any event or condition of default as described in the
- Note occurs, you may declare all amounts secured by this Deed of Trust immediately due and payable and the
Trustee may foreclese upon this Deed of Trust or sell the Premises at a public sale. This means that vou or the
Trustee may amrange for (he Premises (0 be sold, as provided by law, in order (o pay off what we owe on the
Notc and undcr this Deed of Trust. If the money you receive from the sale is not enough to pay off what we
owe you, we wifl still owe you the difference which you may seek 1o collect from us in accordance with
applicable law. I additien, you or the Trustee may, in accordance with applicable law, (i) cater on and take
possession of the Premisces; (ii) collect the rental payments, including over-duc rental payments, dircctly from
tenanis; (iii) manage the Premises; and (iv) sign, cancel and change leases. We agree that the interest rate set
forth in the Note will continue before and after a default, entry of a judgment and foreclosure or public sale. In
addition, you shall be entitled to collect all reasonable fees and costs actually incurred by you in procecding to
foreclosure or to public sale, including, but not limited 1o, trustee’s fees, reasonable attomeys fees and costs of
documentary evidence, abstracts and title reports. '

ABSOLUTE ASSIGNMENT OF RENTS;, APPOINTMENT OF RECEIVER: We¢ hercby unconditionally
assign to you the rents of the Premises. Nevertheless, you will allow us to use the rents, if any, untif such time
as any event or condition of defaull as described in Paragraph 12,A of the Note occurs. You or a receiver
appointed by the courts shall be entitled 10 cnter upon, take possession of and manage the Premises and collect
the rents of the Premises including those past due.

WAIVERS: To the exient permitied by appliéable law, we waive and release any error or defects in
proceedings 10 erforce this Deed of Trust and hereby waive the benefit of any present or future laws providing
for stay of excculion, exiension of time, exemption from attachment, levy and sale and homestead exemption.

BINDING EFFE(CT: Each of us shall be fully responsible for all of the promiscs and agreements in this Deed
of Trust. Until the Note has been paid in full and your obligation to make further advances under the Note has
been terminated, the provisions of this Deed of Trust will be binding on us, our legal representatives. our heirs
and al) future owners of the Premiszs. This Deed of Trust is for your benefit and for the benefit of anyone to
whom you may assign it. Upon payment in full of all amounts ewing 10 you under the Noie and this Deed of
Trust, and provid:d any obligation to make further advances undcr the Note has terminated, this Deed of Trust
and your rights in the Premises shall end. ’

® MERS HELOZ - Deed of Trust ‘
1E019-NV (02/04) - Page 50f 7
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NOTICE: Excep for any notice required under applicable Jaw 10 be given in another manner, (a} any notice 10
vs provided for ia this Deed of Trust shall be given by delivering it or by mailing such notice by regular first
class mail addecised o us at the last address appearing in your records or at such other address as we may
designate by notice to you as provided hercin, and (b) any notice 10 you shalt be given by centified mail, retum
receipt requested, to your address at
For MERS:
P.G. Box 2026, Flint, M1 45051-2026
For Lender:
COUNTRYWICE POMF LOA\IS, INC.

4500 Park Granada, Calabasas, CA 91302-1613

or to such other :nddrcsé as you may designate by notice to us. Any notice provided for in this Deed of Trust
shall be deemed 1o hav2 been given (o us or you when given in the manner designated herein,

RELEASE: Uposn payment of all sums secured by this Decd of Trust and provided your obligation to make
further advances ander the Note has terminaled, the Trustee shall discharge this Deed of Trust without charge
(o us, except that we shall pay any fees for recording of a satisfaction of this Deed of Trust.

GENERAL: You or the Trustee can waive or delay enforcing any of your sights under this Deed of Trust
without losing thcm. Ay waiver by you of any provisions of this Deed of Trust will nol be a waiver of that or
any othes provision on any other occasion.

TRUSTEE: Trustec acccpls the trusts hercin. created when this Deed of Trust, duly cxecuted and
acknowledged, is made a public record as provided by law. Trusiee, by its acceptance hereof, agrees 1o
perform and fulfil) the trusis herein created, and shall be liable only for its negligence or misconduct. The
Trustce waives any statutory fee and agrees to accept reasonable compensation from Grantor for any services
rendered by itin iccordance with the terms of this Deed of Trust. Upon receipt by Trustze of instructions from
Beneficiary at any time or from lime to time, Trusice shall (a) give any notice or direction or exercise any
right, remedy or power hercunder or in respect of the Premises as shall be specified in such instructions, and
(b) approve us satisfactory all matters required by the terms hereof (o be satisfaciory to Trustec or Bencficiary.
Trusice may, but 1ced not, take any of such actions in the absence of such instructions. Trustee may resign at
any time upon giving of not Jess than 30 days’ prior notice (o Beneficiary, bui will continue to act as trustee

. untii its successor shall have been chosen and qualified. In the event of the death, removal, resignation, or
refusal or inabilily to act of Trustec, Beneficiary shall have the irrevocable power, with or without cause.
without notice of any kind, without specifying any reascn therefor, and withow applying to any coun, to select
and appoint a successor trustee by filing a deed or other instrument of appointment for record in cach office in
which this Deed of Trust is recorded, and upen such recordation the successor trustee shall become vested
with the same powers, rights, duties and authority of the Trustee with the same effect as if originally made
Trustee hercunder. Such successor shall not be required to give bond for the faithful performance of its duties
unless required by Beneficiary.

S g_AQ
Initials:
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1E019-NV (02/04) -  Page6of7

WY000437
13-006



DOC ID # 0005555256007004

'THIS DEED OF TRUST has heen c:gncd by each of us under scal on thc date first above written.

© WITNESS: ‘
ula

A=

P (SEAL)

Granow’ CRYSTELA PEREZ &

{SEAL)

Grantor:
ISEAL)
Grantor:
(SEAL)
Grantor: .
& L/€0HJIM CK. £ é)
STATE OF
COUhTYijéag'/1me?eQQf3f |
— ';‘?tﬁ inS%;gm wa.ﬁacknowledged befozp me on L/ 35/! &WI{} o 71— o0 L/ by

Mail Tax Sﬁuemmls To:
CRISTELA FEREZ

17450 BUREANK BLVD #104
ENCINO, CPR 21316

e MERS HELOC - Deed of Trust
1E019-NV {02/04)

ROBERT €. GETTER
o Comm. £ 1355580
W NOTARY PURIIC . CALK ORNIA m
Los *nurles County
My Comm Eapras lhv? ?005'5'

Page 7 of 7
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PLANNED UNIT DEVELOPMENT RIDER

PARCEL ID #:
125-15-911-013
Prepared By:

JOHN SHOLTZ

3401101736 _ 0005555256007004
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THIS PLANNED UNIT DEVELOPMENT RIDER is made this FIFTEENTH day of
JULY, 2004 ° , and iy incorporated into and shall be deemed to amend and supplement the Montgage,

Deed of Trust, or Sccumy Deed (the "Security Instrumcm") of the sume date, given by the undersigned (the _

"Borrowcr”} to secuee Borrower's Note to
COUNTRYWIDE HOME LCANS, INC.
(the "Lender™) of the same date and covering the Property described in the Security Instrument and located at:
7118 WOLF RIVERS AVE, LAS VEGAS, NV 89131-0133
[Propeniy Address)
" The Pmpcny includes, but is not fimited to, a parcel of land improved with a dwelling, together with other such
parcels and certain common areas and facilities, as described in -

(the "Declaration '), The Property i isa pan of a planned unit development known as
WYETH RANCH - UNIT 2

{Nume of Planned Unit Development]

(the "PUD"). The Property also includes Bomrower's inteaest in the homeowners association or equivalent catity
owning or managing the common areas and facilities of the PUD (the "Owners Association”} and the uses,
benefits and procueds of Bomowerq interest.

PUD COVENANTS. In addition to the covenanis and agreements made in the Security Tnstrument,
Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's Constituent
Documents. The "Constituent Documents” are the (i) Declaration; (ii} articles of incorporation, trust instrument
or any equivalen document which creates the Owners Association; and (i%i) any by-laws or other rules or
regulaons of the Owners Association. Borrower shall promplly pay, when due, all dues and assessments
imposed pursuant 10 the Constituent Documents. )

B. Property Insurance. So long as the Owners Association maintains, with a generally accepted insurance
carrier, a "master’ or "blanket" policy insuring the Property which is satisfaciory 1o Lender and which provides
insurance coverage in the amounis (including dcducuble levels), for the periods, and against loss by fire,
hazards included within the term “cxtended caverage,” and any other hazards, including, but not limited to,
catthquakes and f oods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 3
for the Periodic Payment o Lender of the yearly premium installments for property insurance on the Property;
and (ii) Borrower's obligation under Section 5 to maintain property insurance coverage on the Property is
deemed satisfied (o the extent that the required coverage is provided by the Owaers Association policy.

Initials:

@.-m (0008).01  CHL (03/01) ' Page 2 ot 4 : Form 3150 /01

WY000440
13-009



DOC D #: 0005555736007004
What Lendn £ requires as a condition of this waiver can change during the term of the loan.

Borrower shall gwe Lender prompt notice of any Iapsc in rcquired property insurance covcmgc provided
by the master or hlanket policy.

Inthe eventof & distribnlion of property insurance proceeds in licu of restoration or repair following a loss
to the Property, or to common areas and facilities of the PUD, any procceds payable to Borrower are hereby
assigned and shidl be paid 1o Lender. Lender shall apply the proceeds 1o the sums secured by the Security
Instrument, whether or not then due, with the excess, if any, paid 1o Borower.

C. Public Liability Insuranee. Borrower shall take such actions as may be reasonable 10 insure that the
Owners Associalion mainiains a public liability insurance policy acceptable in form, amount, and extent of
coverage 10 Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential, payable to
Borrower in connection with any condemnation or other taking of all or any part of the Property or the common
arcas and facilities of the PUD, or for any conveyance in lieu of condemnation, are hereby assigned and shall be
paid 10 Lender. Such proceeds shall be applicd by Lender 10 the sums secured by the Security Instrumem as
provided in Section 1.

E. Lender’s Prior Consent. Borrower shall not, except after notice 1o Lender and with Lender's prior
writien consent, cither partilion or subdivide the Property or consent to: (i) the abandonmen) o7 termination of
the PUD, except for abandonment or tcrmination required by law in the case of substantial destruction by fire or
other casualty or in the case of a taking by condemnation or eminent domain; (ii) any amendment to any
provision of the "Constituent Documents" if the provision is for the express benefit of Lender; (iii) termination
of professional management and assumption of self-managemen of the Owners Association; or (iv) any action
which would have the effect of rendering the public Jiability insurance coverage maintained by the Owners
Association unacceptable (o Lender. .

F. Remedies. ]f Borrower does not pay PUD dues and assessments when due, then Lender may pay them.

_ Any amounts distursed by Lender under this paragraph F sha)l become additional debt of Borrower secured by

the Security Instrument. Unless Borrower and Lender agree to other terms of payment, these amounts shall bear

interest from the date of disbursement at the Note rate and shalt bc payable, with interest, upon notice from
Lender to Borrow:r rcqucstmg payment.

/ toitats: { / SI
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BY SIGNING BELOW, Borrower accepls and agrees to the lerms and provisions contained in this PUD Rider.

| M %/ . | (Scal)

CRISTELA PEREZ

-+ Borrower

(Seal)

- Borrower

(Scal)

- Bommower

(Seal)

- Borrower

@D, 7R (0008)01  CHL (08Y) Page 4ol & S Form 3150 1/01
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SECOND HOME RIDER
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Prepared By:
JOHN SHOLTZ
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THIS SECOND HOME RIDER is made this FIFTEENTH day of JULY, 2004 ,
and is incorporated into and shall be deemed to amend and qupplemem the Mortgage, Deed of Trust, or Sccurity
Deed (the “Sccurity Instrument™) of the same datc given by the undersigned (lhc "Bmmwcr" whether there are
one or more persons undersigned) v secure Borrower's Noie to .

COUNTRYWIDE HOME LOANS, INC.
(the "Lender”) of the same date and covering the Property descnbcd in the Secunty Instrument (thc "Propertv")

which is located at:
: 7119% WOLF RIVER3 AVE, LAZ VEGAS, NV £9131-n139

{Propeny Address)
In addition 10 the covenants and agreements made i the Security Instrument, Borrower and Lender further
covenant and agree thai Sections 6 and 8 of the Security Instrument are deketed and are replaced by the
following:
6. Occuparcy. Borrower shal) occupy, and shall only use, lh'* Propcrty as Barrower's second home.
~ Borrower skall keep the Property available for Borrower's exclusive use and enjoyment at all times, and
shall not suhject the Propenty 1o any timesharing or other shared ownership arrangement or 10 any rental
pool or agreement that requires Borrower either 1o rent the Property or give a management fism or any
- other person any control over the occupancy or use of the Property.
~ 8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower o) any persons or enlitics acting at the direction of Bosrower or with Borrower's knowledge or
consent gav materially false, misleading, or inaccurate information or staiements 10 Lender (or failed (o
provide Lendes with material informatien) in conncction with the Loan, Material represenlations include,
but are not limited o, representations concerning Borrower's occupancy of the Property as Bomower's
second hom:.

BY SIGNING BELOW, Borrower accepis and agrees 1o the t
Home Rider. -

s and provisions contained in this Second

(a4
CRISTELA PEREZ2”

- (Seal)

-Bofrower

(Seal)

-Borower

(Scaly

-Borrowes

(Seal)

-Borrower

@D, MR (OOM)  CHL(11/00) Page 2cf 2 Form 3830 1/01
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04011017JG 0005555255207004
[Escrow/Closing #] [Doc ID #)
DEED OF TRUST

MIN 1000157-0003937862-1

DEFINITIONS _ , ,
Words used in n.ultiple sections of this document are defined below and other words asc defined in Scctions 3,

11, 13, 18. 20 and 21. Certain rules regarding the usage of words used in this document are also provided in
Section 16. ]

(A) “Security Instrument” means this document, which is dated JULY 15, 2004 .
twgether with all Riders to this document.

NEVADA Singis Family- Fannle Mae/Freddie Mec UNIFORM WSTRUMENT WITH MERS -

*23991° *0555562552000001006A°

Page 10t 16 .
@ -sA(NV) (0307) CHL (07/03)(d) % \/mma\s:
, VMP Mortgage Solutions - (800)521-7291 Form 3020 1/01
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(B) "Borrower" is
CRISTELA EEREZ, A MARRIED WOMAN AS HER SCLE AND SEFPARATE
PROPERTY ' :

Borrower is the tustor undes this Security Instrument.
(C) "Lender" is .
COUNTRYWIDE HOME LOANS, INC.

Tenderisa
CORPORATION

organized and existing under the laws of NEW YORK _ . Lender's address is
4590 Park Granada

Calabasas, CA 91302-1613

(D) "Trusiee® it

CTC FORECLOSURE SERVICES CORP.

400 COUNTRYWIDE WAY, MSNSV-88 SIMI VALLEY, CA 93065 ,

(E) "MERS" is Morigage Electronic Registration Sysicms, Inc. MERS is a separate corperation thal is acling
solely as a nomince for Lender and Lender's Successors and assigns. MERS is the beneficisry under this
Security Instrument. MERS is organized and existing under the laws of Delaware, and has an address and
telephone numbcr of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS. ’

(F) "Note" means the promissory note signed by Borower and daed  JULY 1 5, 2004

The Note states that Borrower owes Lender
THREE HUNDRED SIXTY SIX THOUSAND and 00/100

DolMars (US.$ 366,C00.0d ) plus interest. Borrower has promised to pay this debt in regular
Periodic Paymerts and to pay the debt in full not Jater than ~ AUGUST 01, 2034 . '
(G) "Property*' means the property that is described below under the heading "Transfer of Rights in the
Property.” ' .

(H) "'Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Nete, and all sums due under this Security Instrument, plus interest. -

(D “Riders" m:ans all Riders to this Security Instrument thay are executed by Borrower. The following
Riders are 10 be exceuted by Borrower [check box as applicablel:

Adjustable Rate Rider [ Condominium Rider Second Home Rides
Balloon Rider Planned Unit Development Rider 1-4 Family Rider
Other(s) [specify]

VA Rider ‘ Biweekly Payment Rider

(J) "Applicabl: Law" mcans all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the cifect of law) as well as all applicable final,

non-appealable judicial opinions. , /
. Initials:
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(K) "Community Association Ducs, Fees, and Assessments” means all dues, fees, asscssments and other
charges thal are imposed on Borrower or the Property by a condominium associalion, homeowners association
or similar organization, - .
(L) “Electronic Funds Transfer” mcans any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrumeni, which is ‘uitisted through an electronic terminal, lelephonic instrument,
computer, or magnetic tape so as 10 order, instruct, or authorize a financial institution to debit or credit an
account. Such ierm includes, but is not limited to, poini-of-sale transfers, automated teller machine
transactions, transfers initiaied by telephone, wire transfers, and automated clearinghouse transfers.
(M) “Escrow Items™ means those items that are described in Section 3.
(N) “Miscellantous Proceeds™ means any cumpensation, sclilement, award of damagces, or proceeds paid by
any third party (uther than insurance proceeds paid under the coverages described in Section 5) for: (i) damage
1o, or destruction of, the Property; (il) condemnation or other taking of all or any part of the Property; (i1}
conveyance in lies of condemnation; or (iv) misrepresentations of, or omissions as 1o, the value and/or
condition of the Property. ‘ '
(0) "Morigage [nsurance" means insurance protecting Lender against the ronpayment of, or default on, the
(P) "Periodic Payment" mcans the rcgularly scheduled amount duc for (i) principal and interest under the
Note, plus (i) any amounts under Section 3 of this Sccurity Instrument.
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 ¢t seq.) and its
implcmenting regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time 1o time, or

any additional or successor legislation or regulation that governs the same subjeci maitter. As used in this .

Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
“federally related mongage loan” even if the Loan does nol qualify as a “federally related mongage loan”
under RESPA. :

(R) “Successor in Interest of Borrower™ mcans any party that has taken title to the Property, whcther or not
that party has as:umed Borrower's obligations under the Notc and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY .

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors
* and assigns) and the successors and assigns of MERS. This Secorily Instrument secures (0 Lender: (3) the

repayment of the Loan, and all renewals, cxiensions and modifications of the Note; and (i3) the performance of

Botrower's covenants and agrecments under this Sccurity Instrument and the Note. For this purpose, Borrower

/ Initials: _fﬁa
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imevocably granis and conveys to Trustee, in trust, with power of sale, the foltowing described property
located in the COUNTY : of
[Type of Recording Jurisdiction]

CLARK
[Mame of Recording Jurisdiction} : :
BARCEL T: LOT THIRTEEN (13) IN BLOCX "A" OF WYETH RANCH -

UNIT 2, OM FILE IN BOOK 112 OF PLATS, PAGE 8, IN THE OFFICE
OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. PARCEL II"
A NON-EXCLUSIVE EASEMENT FOR INGRESS, EGRESS, USE AND
ENJOYMENT OF THE COMMON LOTS AS SHOWN ON THE ABOVE MAP, AND
AS SET FORTH IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS RECORDED OCTOBER 4, 2002 IN BOOK 20021004 AS
DOCUMENT NO. 01353, AND AS THKE SAME MAY BE AMENDED FROM TIME
TO TIME.

which currently 1as the address of :
7119 WOLF RIVERS AVE, LAS VEGAS

: {Strecu/City]
Nevada 89131-0139 ("Propeny Address”):
[Zip Code)

TOGETHER WITH all the improvements now or hereafier erected on the property, and all casements,
appurtenances, 2nd fixtures now or hereafier a pan of the property. All replacements and additions shall also
be covered by this Security Instrument. All of ihe foregoing is referred 10 in this Securily Instrument as the
"Property.” Borrower understands and agrees that MERS holds only legal title to the interests granted by
Borrower in this Security Instrument, but, if necessary to comply with law or custom, MERS (as nominee for
Lender and Lender's successors and assigns) has the right: to exercise any or all of these interests, including,
but not limited to, the right 1o foreclose and scli the Propesty; and to take any action required of Lender
including, but not limited 1o, relcasing and canccling this Security Insirument.

BORROWER COVENANTS that Borrower is lawfully seised of the esiate hereby conveyed and has the

right 10 grant and convey the Property and that the Property is unencumbered, except for encumbranees of

record. Borrower warrants and will defend generally the title to the Property against all claims and demands.

subject 1o any encumbrances of record.
l/lnitials: Y

@ -6A(NV) (2307) CHL (07/03) Page 4 of 16 ' Form 3029 1/01

WY000448

14-004



DOC ID #: 0005555255207004
THIS SECURITY INS'I'RUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering seal

property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Paymeni of Principal, Interest, Escrow lems, Prepayment Charges, and Late Charges. Borrower
shall pay when due the principal of, and interest on, the dett cvidenced by the Note and any prepayment
charges and lale charges due under the Note. Bomower shall also pay funds for Escrow Items pursuant to
Section 3. Paynients due under the Note and this Security Instrument shall be made in U.S. currency.
However, if any check or oiher insirument received by Lender as payment under the Note or this Security
Instrument is retamed to Lender unpaid, Lender may require that any or all subsequent payments due under
the Note and thit Secunity Instrument be made in one or more of the following forms, as selected by Lender:
() cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, provided any
such check is drawn upon an institution whose deposits are insured by a federal agency, instumentality, or
entity; or (d} Electronic Funds Transfer.

Payments are deemed received by Lender when xccened at the location designated in the Mote or at such

oﬂlcr Jocation as may be designated by Lender in accordance with the notice provisions in Scction 15. Lender

may return any payment or partial payment if the payment or partial payments ate insufficient (o bring the
Loan cwrent. Lendes may accept any payment or partial payment insufficient 0 bring the Loan cugrent,
without waiver of any rights hereunder or prejudice 10 its rights 1o refuse such payment or partial paymenis in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applied as of its scheduled due dale, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds uniil Borrower makes payment to bring the Loan current. If
Borrowcr docs not do so within a rcasonable period of time, Lender shall either apply such funds or return
them 10 Borrower. If not applied carlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the future
against Lender shall relieve Borrower from making payments due under the Note and this Security Instrument
or performing the covenants and agreements sccured by this Security Instrument.

2. Application of Paymentis or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shail be applied in the following order of priority: (a) interest due under the
Note; (b} principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied 10
each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to

late charges, second to any other amounts due under this Security Instrument, and then 10 reduce the principal

balance of the Nute.,

i Lender seceives a payment from Borrower for a delinguent Periodic Payment which includes a
sufficient amoun. to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If mure than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and 1o the extent that, each payment can be paid in
full. To the extent that any excess exists afier the payment is applied to the full payment of one or more
Periodic Payments, such ¢xcess may be applicd to any laic chasges due. Voluntary prepaymenis shall be
apphicd {irst lo any prepayment charges and then as described in the Note. :

Any applicition of payments, insurance procecds, or Miscellaneous Proceeds to principal doe under the
Note shall not ex.end or postpone the due date, or change the amount, of the Periodic Pavments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under
the Note, untit the Nole is paid in full, a sum (the "Funds”) to provide for payment of amounts due for: (a)
taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, i any; (c) premiums
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any and all insurance required by Lender under Section 5; and {d) Morigage Insurarce premiums, if any, or
any sums payable by Borrower to Lender in lieu of the payment of Morgage Insurance premiums in
accordance with the provisions of Section 10, These items are catled “Escrow liems.” Ai origination or at any
fime during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if 2ny, be escrowed by Borower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall pompily fomish to Lender all notices of amounts ¢ be paid uader this Section. Bosrower shall
pay Lender the Funds for Escrow Ttems unless Lender waives Borrower's obligation 10 pay the Funds for any
or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all Escrow
Items at any time, Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay
directly, when and where payablc, the amounts due for any Escrow Items for which payment of Funds has
been waived by Lender and, if Lender requires, shall fumish to Lender receipts evidencing such payment
within such time period as Lender may sequire. Borrower's obligation to make such payments and to provide
receipts shall for all purposes be decmed t0 be a covenant and agreement contained in this Security
Tnstrument, as tte phrase “covenant and agreement” is used in Section 9. If RBorrower is obligated to pay
Escrow Ttems directly, pursuant to a waiver, and Borrower fails 1o pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Scetion 9 0 repay (o Lender any such amount. Lender may sevoke the waiver as to any or all Escrow
I1zms at any time: by a notice given in accordance with Section 15 and, upon such revocation, Borrower shail
pay to Lender al! Funds, and in such amounts, that are then required under this Section 3.

- Lender may, at any time, collect and hold Funds in an amount (a) sufficient 1o permit Lender 1o apply the
Funds at the tim: specificd under RESPA, and (b) not to excced the maximum amount a lender can require
under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable
estimates of expenditures of future Escrow Items or otherwise in accordance with Applicabie Law.

The Funds shall he held in an institution whose deposits are insured by a federal agency. instrumentality,
or enlity {including Lender, if Lender is an instituion whose deposits are so insured) or in any Federa) Home
Loan Bank. Lender shall apply the Funds to pay the Escrow ltems no later than the tme specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow
account, or verifying the Escrow Tiems, unless Lender pays Borrower interest on the Funds and Applicable
. Law permits Lender 10 make such a charge. Unless an agreement is made in writing or Applicable Law
requires interest 10 be paid on the Funds, Lender shall not be required to pay Borrower any infesest or earnings
on the Punds. Barrower and Lender ean agree in wriling, however, that interest shall be paid on the Funds.
Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower

. for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined
under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the
amount necessary 0 make up the shortage in accordance with RESPA, but in no more than 12 monthly
payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall notify
Borrower as regnired by RESPA, and Borrower shall pay to Lender ihe amount necessary to make up the
deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall prompuly refund to
Borrower any Funds held by Lender.

4. Charges: Liens. Borrower shall pay ali taxes, assessments, charges, ﬁncs and impositions attributablc
10 the Property which can attain priority over this Security Instrument, leaschold paymcats or ground rents on
the Property. if any, and Community Association Dues, Fecs, and Assessments, if any. To the extent that these
items are Escrow ltems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manncr acceptable (0
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
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defends against caforcement of the lien in, legal proceedings which in Lender's opinion operate (o prevent the’
enforcement of 1ae lien while those proceedings are pending, but only until such proceedings are concluded;
or (¢) secures from the holder of the lien an agreement satisfactory 1o Lender subordinating the lien to this
Security Instrument. If Lender determines that any part of the Property is subject 10 a Jien which can altain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days
of the dale on which that notice is given, Borrower shall satisfy the lien or take one or more of the actions set
forth above in th's Section 4, , :

Lender may requirc Borrower o pay a one-lime charge for 2 real estate tax verification and/or reporting
service used by Lender in connection with this Loan.

5. Properly Insurance, Borrower shall keep the improvements now existing or hercafter erecied on the
Property insurct against Joss by fire, hazards included within the weom “cxtended coverage,” and any other
hazards including. but not limited t0, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintgined in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender sequires pursuant fo the preceding semtences can change dusing the tesm of the Loan.
The insurance carvier providing the insurance shall be chosen by Bomower subject to Lender's nght to
disapprove Borsower's choice, which right shall not be exercised unreasonably. Lender may require Borrower
10 pay, in connection with this Loan, cither: (a) a one-time charge for flood zone determination, certification
and tracking scrvices; or (b) a one-time charge for flood zone determination and certification scrvices and
subscquent chatges ¢ach lime remappings or similar changes occur which reasonably might affect such
determination or certification. Borrower shall also be responsible for the payment of any fees imposcd by the
Federal Emergency Management Agency in connection with the review of any (lood zone dcicrmination
resulting from an objection by Borrower,

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Le wder’s option and Borrower's cxpensc. Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage shal! cover Lender, but might or might not protect
Borrower, Bormower's equity in the Property, or the contents of the Propenty, against any nsk, hazard or
liability and might provide greater or lesser coverage than was previously in effect. Bomower acknowlcdges
that whe cost of the insurance coverage so obtained might significanily exceed the cost of insurance that
Borrower could have obtained. Any amounts disbursed by Lender under this Scction S shall become additional
debt of Borrow :r sccured by this Security Instrument. These amounts shal! bear interest at the Note rate from
the datc of disbursement and shall be payable, with such interest, upon notice from Lender 1o Borrower
requesling payrient.

All insurance policies required by Lender and renewals of such policies shall be subjeet to Lender's right
to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee
andlor as an additionat loss payee. Lender shall have the right 10 hold the policies and renewal certificates. If
Lender requires, Borrower shall prompily give 1o Lender all receipts of paid premiums and renewal notices. [f
Borrower obtains any form of insurance coverage, not othcrwise required by Lender, for damage to, or
destruction of, t1¢ Property, such policy shall inciude a standard mortgage clause and shall name Lender as
montgagee and/cr as an additional Joss payee.

In the event of loss, Borrower stiall give prompt notice to the insurance carrier and Lender. Lender may
make proof of loss if not made prompily by Bomower. Unless Lender and Borrower otherwise agree in
writing, any insarance proceeds, whether or not the underlying insurance was required by Lender, shall be
applicd 10 resteration or repair of the Property, if the restoration or repair is econromically feasible and

* Lender's security is not lessened. During such repair and resioration period, Lender shall have the right to hold
such insurance proceeds unti! Lender has had an opportunity to inspect such Property to cnsure the work has
been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
may disbursc proceeds for ihe repairs and restoration in a single payment or in a series of progress payments
as the work is completed. Unless an agreement is made in wriling or Applicable Law requires interest to be
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paid on such insurance proceeds, Lender shail not be required o pay Borrower any interest or eamings on
- such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be paid out of
the insurance proceeds and shall be the sole obligation of Borrower. 1T the sestoralion or repair is not
economically fezsible or Lender's security would be lessened, the insurance procecds shall be applied to the
sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid 1o Borrower.
Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Peoperty, Lender may file, negotiate and scttle any available insurance claim
and related masters. If Borrower does not respond within 30 days to a notice from Lender that the insurance
cartier has offercd to settle a claim, then Lender may negotinte and selile the claim. The 30-day period will
begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or
otherwise, Borrewer hereby assigns to Lender (a) Borrower's rights to any insurance proceeds in an amxunt
a0t (0 exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's
rights (other than the right to any refund of uncamed premiums paid by Borrower) under all insurance policies
covering the Property, insofar as such rights arc applicable to the coverage of the Property. Lender may use
the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the Note or this
Security Instrument, whether or not then due. ‘

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 60 days after the exceution of this Security Instrument and shall continuc to occupy the Property as
Borrower's principal residence for ai least one year after the date of occupancy, uniess Lender otherwise
agrees in writing, which consent shall not be unieasonably withheld, or unless extenuating circumstances exist
which are beyond Borrower's control.

9, Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall noi
destroy, damage or impair the Propenty, allow the Propenty (o deteriorale or commit waste on the Property.
Whether or niot Burrowes is residing in the Property, Bommower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value duc 1o its condition. Unless it i3 determined pursuant 10
Section 5 that repair of resioration is not economically feasible, Bosrower shall pramptly repair the Propenty if
damaged to avoid further deterioration or damage. If insurance or condemnation procecds are paid in
connection with damage to, or the iaking of, the Property, Borrower shall be responsible for repairing or
resioring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a serics of progress payments as the work is
completed. If tie insurance or condemnation proceeds arc not sufficient to repair or restore the Property,
Burrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entrics upon and inspections of the Properly. If it has
reasonable caus:, Lender may inspect the interior of the improvemeuts on the Property. Lender shall give
Borrower notice at the time of or prior to such an inicrior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or cnlities acting at the dircction of Bomower or with Borrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statemients to Lender (or failed to
provide Lender with malcrial information) in connection with the Loan. Material representations include, but
are noi limited (0, representations concerning Borrower's occupancy of the Property as Borrower's principal
residence.

9. Protection of Lender's Interest in the Property and Rights Under this Securily InstrumerL. [f (a)
Borrower fails 10 perform the covenants and agreements contained in this Security Instrument, (b) there is a
legal proceeding that might significantly affect Lendar’s interest in the Property and/or righis under this
Security Instrument (such as a proceeding in bankruptey, probate, for condemnation or forfeiture, for
enforcement of a jien which may altain priority over this Security Instrument or to enforce laws or
regulations), or {¢) Borrower has sbandoned the Property, then Lender may do and pay for whatever is
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reasonablc or appropriate to protect Lender's interest in the Property and rights under this Securnity Instrument,
including protecting and/or assessing the value of the Property, and securing and/or repaining the Property.
Lender's actions can include, bu are not limited 10: (a) paying any sums secured by a lien which has priority
over this Security Instrument; (b} appearing in court; and (¢) paying reasonable attomeys' fees 10 protect its
interest in the Froperty and/or rights under this Security Instrument, including its secured position in a
banksupicy proceeding, Securing the Property includes, but is not limited to, entering the Property to make
repairs, change 1acks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utiilies tumed on or off. Although Lender may take
action under this Scction 9, Lender does not have 10 do 50 and is not under any duty or obligation to do so. It
is agreed that Lender incurs no liability for not taking any ur all actions authorized under this Section 9.

Any amounts disburscd by Lender under this Section 9 shall become additional debt of Borrower secured
by this Security [nstrument. These amounts shall bear interest at the Note sate from the date of disburscment
and shall be payeble, with such interest, upon notice from Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with ail the provisions of the lease.
If Borrower acquires fee title to the Property, the leaschold and the fee title shall not merge unless Lender
agrecs [0 the merger in writing,

10. Mortgige Insurance, If Lender required Mongage Insurance as a condition of making the Loan,
Borrower shal! pay the premiums required to maintain the Morigage Insurance m effect. If, for any reason, the
Mortgage Insurence coverage reguired by Lender ceases 10 be available from the morigage insurer that
previously provided such insurance and Borrower was required 1o make scparately designated paymicnis
toward the premums for Morigage Insurance, Borrower shall pay the preminms required to obtain coverage
substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to the
cost to Borrowes of the Mortgage Insurance previously in effect, from an allemate mortgage insurer selected
by Lender. If substantially cquivalent Mortgage Insurance coverage is not available, Borrower shall continue
10 pay to Lender the amount of the scparately designaled payments that were duc when the insurance coverage
ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss reserve in
lieu of Mongage Insurance. Such loss reserve shall be non-refundable, noiwithstanding the fact that the Loan
is ultimately pail in ful), and Lender shal) not be required to pay Borrower any interest or carnings on such
loss reserve. Lender can no longer reguire loss reserve payments if Morigage Insurance coverage (in the
amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was
required to mak: scparaicly designated payments toward the premiums for Mortgage Insurance, Borrower
shall pay the premiums reguired to maintain Morigage Insurance in cffect, or to provide a non-refundable loss
reserve, until Lender's requirement for Morigage Insurance ends in accordance with any wrilten agreement
beiween Borrower and Lender providing for such termination or until termination is required by Applicable
Law. Nothing in this Section 10 affects Borrower's obligation to pay inferest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entily that purchases the Note) for certain losses it may
incur if Borrowe: does not repay the Loan as agreed. Borrower is not a party fo the Mortgage Insurance.

_ Morigage insurers cvaluate their total risk on all such insurance in force from lime 10 time, and may enter
into agreements with other partics that share or modify their risk, or reduce losses. These agreements arc on
terms and conditions that are satisfactory 1o the morigage insurcr and the other party (or parties) 1o these
agreements. These agreements may require the morigage insurer to make payments using any sovcce of funds
that the morigage insurer may have available (which may include funds cbtaincd from Mortgage Insurance
premiums), . '

As a result of these agreements, Lender, any purchaser of the Nole, another insurer, any reinsurer, any
other entity. or uny affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive
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from (or might bz charucterized as) a portion of Borrower's payments for Mongage Insurance, in exchange for
sharing or modifying the morigage insurer’s risk. or reducing losscs. If such agreement provides thal an
affiliate of Lender takes a share of the insurer's sisk in exchange for a sharc of the premiums paid © the
_ insurer, the arrangement is often termed "captive reinsurance.” Further: :

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Morigage
Insurunce, or any other terms of the Loan. Such sgreements will not increase the amount Borrower will
owe for Mortgage Insurance, and they will not entille Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower bas - if any - with respect (o the
Mortgage [nsurance under the Homeowners Protection Act of 1998 or any other law. These rights may
inciude the right to receive certain disclosures, o request and obiain cancellation of the Mortgage
Insursnce, 10 huve the Morigage Insurance terminated awtomatically, and/or to recelve a refund of any
Mortgage Insurance premiums that were unearned ai the time of such cancellation or (ermination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Misccllancous Proceeds are hereby
assigned to and shall be paid 10 Lender. .

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the rstoration or repair is economically feasible and Lender's security is not lessened. During such
repair and restoration period, Lender shall have the right to hold such Misccilancous Proceeds until Lender has
had an opporunity 10 inspect such Propeny 10 ensure the work has been completed to Lender's satisfaction,
provided that such inspection shal be undertaken promptly. Lender may pay for the repairs and restoration in
a single disburscment or in a series of progress paymenis as the work is completed. Unless an agreement is
made in writing or Applicahle Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall
not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or
repair is not economically feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall
be applicd to the sumns secured by this Security Instrument, whether or not then due, with the excess, if any,
paid to Borrower. Such Miscellancous Procecds shall be applicd in the order provided for in Section 2.

In the cvert of a total taking, destruction, or loss in value of the Property, the Miscellancous Proceeds
shall be applied (o the sums secured by this Secunty Instrument, whether or not then due, with the cxcess, if
any, paid to Bomower, .

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Propenty immediately before the partial 1aking, destruction, or loss in value is equal to or greater than
the amount of the sums sccured by this Security Instrument immediately before the partial taking, destruction,
or loss in value, unless Borrower and Lender othcrwise egree in writing, the sums sccured by this Security
Insteument shall be reduced by the amount of the Misceliancous Proceeds multiplicd by the following fraction:
(a) the tota! amount of the sums sccurcd immediately before the partial 1aking, deswruction, or loss in value
divided by (b) the fair marker value of the Property immediately before the partial taking, destruction, or loss
in value. Any balance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value
of the Property mmediately hefore the partial taking, destruction, of loss in value is less than the amount of
the sums secured immediately before the partial taking, destruction, or loss in value, unless Borrower and
Lender otherwise agree in writing, the Miscellancous Procecds shall be applied to the sums secured by this
Security Instrument whether or not the sums are then due. : ,

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower thai the Cpposing
Panty (as defined in the next scnience) offers to make an award 10 settle a claim for damages, Borrower fails to
respond (o Lender within 30 days afier the dale the notice is given, Lender is authorized (o collect and apply
the Miscellaneous Procecds either 1o resioration or repair of the Property or to the sums secured by this

" Security Instrunient, whether or not then due. “Opposing Party” means the third party thet owes Borrower
Misceilancous Frocceds or the party against whom Borower has a right of action in regard to Miscellaneous
Proceeds. : .
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~ Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's interest
in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration
has occurred, reinstaie as provided in Section 19, by causing the action or proceeding 1© be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. The proceeds of any award or claim for
damages thal ar¢ attributable to the 1mpa1rmenl of [znders interest in the Property are hereby assigned and
shall be paid 10 Lender.
All Miscellineous Proceeds that ase not applied 1o restoration or repair of the Property shall be applied in
the ozdcr provided for in Section 2.
12, Borrower Not Releused; Forbearance By Lender Not a Waiver, Extension of the time for
payment or modificaiion of amortization of the sums secured by this Security Instrument granted by Lender to

Borrower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower or any -

Successors in Irterest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or 10 refuse to extend time for payment or otherwise modify amortization of
the sums secured by this Security Insirument by reason of any demand made by the original Borrower or any
Successors in lmerest of Borrower. Any forbearance by Lender in excercising any right or remedy including,
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of
Borrower or in anounts Jess than the amount then due, shall not be a waiver of or prectude the exercise of any
right or remedy.

13. Joint ang Several Liability; Co-signers; Successors and Assigas Bound. Borrower covenants and
agrees that Borrower's obligations and liability shafl be joint and several. However, any Bomower who
¢0-signs this Security Instrument but does not execute the Note (a "co-signer”): (a) is co-signing this Security
Insirumeni only ‘0 mortgage, grant and convey the co-signer’s interest in the Property under the terms of this
Security Instrum:nt; (b} is not personally obligated 10 pay the sums secured by this Security Instrument; and
(c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note withowt the co-signer's
consem,

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Sccurity Instrument in writing, and is approved by Lender, shall obtain all of Berrower's
rights and benefiis under this Security Instrumem. Borrower shall not be released from Borrower's obligations
and liability undcr this Security Instrument unless Lender agrees to such release in writing, The covenants and
agreements of this Security Instrument shall bind (except as provided in Secuon 20) and benefit the successors
and assigns of Lender.

14. Loam Churges. Lender may charge Borrower fees for services pcrformcd in comnection with
Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrum:nt, including, but not Jimited to, attomeys' fees, property inspection and vakuation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fe¢ 1o

Borrower shall nat be construed as a prohibition on the charging of such fee. Lender may not charge fees that

are cxpressly profibited by this Security Instrument or by Applicable Law.
If the Loan is subjeci to a law which sets maximum foan charges, and that law is finally intespreted so

ihal the interest or other loan charges coilected or to be collected in connection with the Loan exceed the

. permitied limits, then: (a) any such loan charge shall be reduced by the amount necessary 10 reduce the charge

to the permitted Jimit; and (b) any sums already collectcd from Borrower which exceeded permitted limits will
" be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under the
Note or by making a direct payment 10 Borsower. If a refund reduces principal, the reduction will be reated as
a partial prepayrnent without any prepayment charge (whether or not a prepayment charge is provided for
under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower will
constitute a waiv:r of any right of action Borrower might have arising oul of such overcharge.
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. 18, Notices. All notices given by Borrower or Lender in connection with this Security Instrumeni must
be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have
been given to Borrower when mailed by first class mail or when aciually defivercd to Burrower’s notice
address if sent by other means. Notice 10 any one Borrower shall constitute notice 10 all Borrowers uniess
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice 10 Lender. Borrower shall prompily notify
Lender of Borecwer's change of address. If Lender specifies a procedure for reporting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may be

only one designited notice address under this Security Instrument at any one time. Any nofice to Lender shalt - -

- be given by delivering it or by mailing it by first class mail to Lender's address stated hercin unless Lender has
designated anotier address by notice to Bosrower. Any notice in connection with this Security Instrument

shall not be deeined to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicablc Law requirement will satisfy

the correspondirng requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Secunly Tnstrument shall be governed
by federal law ind the law of the jurisdiction in which the Property is located. All rights and obligations
containcd in this Sccurity Instrument are subject 10 any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicitly allow the partics to agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreemient by contract. in the event thal any
provision or ¢laise of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall

. not affect other provn.smns of this Security Instrument or the Note ‘which can be given effect without the
conflicting provision.

As used in this Security Instrument: (a) words of the masculine gcnder shall mean and include
cormresponding nzuter words or words of the feminine gender; (b) words in the singular shall mean and include
the plural and vice versa; and (c) the word “may” gives solc discretion without any obligation to take any
action.

17. Borrower's Cepy. Bormwer shall be given one copy of the Note and of mn Sccunly Instrument.

18. Trensfer of the Property or a Beneficial Interest in Borrower., As used in this Section 18,
"Interest in the Property” means any lega) or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfar of title by Borrower al a future date 10 a purchaser.

.If aMl or any pan of the Property or any Intcrest in the Property is sold or transferred (or if Borrower is aot
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior writlen
consent, Lender may require imimcediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be cxercised by Lender if such excrcise is prohibited by Applicable Law. .

If Lender exercises this option, Lender shall give Borrower aotice of aceeleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Bo-rower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums peior to the expiration of this period, Lender may invoke any remedies pemmitted by this Secumy
Instrument without further notice or demand on Borrower,

19. Borrower's Kight to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower
shall have the right to have enforcement of this Security Instrument discontinued at any time prior 10 the
earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this Security
Instrument; (b) such other period as Applicable Law might specify for ihe termination of Bomower's right to
reinstate; or (c) enury of a judgment enforcing this Security Instrument. Those conditions ase that Borrower:
() puys Lender all sums which then would be due under this Security Instrument and the Note as if a0
acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses
incurred in enforcing this Sccurity Instrument, including, but not limited to, reasonable allomeys' fees,

. . v Initials: :
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property inspection and valuation fees, and other fecs incurred for the purpose of protecting Lender's interest

_in the Property and rights under this Sccurity [nstrumeni; and (d) takes such action as Lender may reasonably
require 10 assur that Lender's interest in the Property and nghis under this Security Insurument, and
Borrower's obligation (o pay the sums sccured by this Security Instrument, shalt continue unchanged. Lender
may require that Borrower pay such seinstatement sums and expenscs in one or more of the following forms,
as selected by Tnder: (a) cash; (b) money order; (¢) ceriified check, bank check, treasurer's check or cashier's

_ check, provided any such check is drawn upon an institution whose deposits are insurcd by a federal agency,
instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security
Instrument and obligations sccured hercby shall remain fully cffective as if no acceleration had occurred.
However, this right to reinstate shall not apply in the casc of acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance, The Noie or a pantial interest in the
Note (together with this Security Instrument) can be sold one or more times withoul prior notice 10 Borrower.
A sale might result in a change in the entity (known as the "Loan Servicer”) that collects Periodic Payments
due under the Note and this Security Instrument and performs other morigage foan servicing obligations under
the Note, this Scurity Instrument, and Applicable Law. There also might be one or mose changes of the Loan
Servicer unrclatcd 10 a sale of the Note. If there is a change of the Loan Servicer, Borrower will be given
wrilten notice of the change which will stale the name and address of the new Loan Scrvicer, the address to
which payments should be made and any other information RESPA requires in cosinection with a notice of
transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other than the
purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the Loan Servicer
or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser unless otherwisc
provided by the Note purchaser. .

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as cither an

individual Ytigart or the member of a class) that arises from the other party's actions pursuant 10 this Security -

Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Insirument, unti! such Borrower or Lender has notified the other party (with such notice given in

compliance with the requirements of Section 15) of such alleged breach and afforded the other party heretoa

reasonable period after the giving of such nolice to take comective action. If Applicable Law provides a time
* period which must elapse before certain action can be taken, that time period will be deemed to be reasonable
for purposes of this paragraph. The notice of acceleration and oppertunity (o cure given to Borrower pursuant
10 Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to
satisfy the notice and opportunity to take comrective action provisions of this Scction 20.

21. Hazarcous Substunces. As used in this Section 21: (a) "Hazardous Substances” are those substances
defined as toxic or hazardous subsiances, poliutamts, or wastes by Environmental Law and the following
substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides,
volatile solvenis, materials containing asbestos or formaldehyde, and radioactive materials; (b)
"Environmental Law” means federal laws and laws of the jurisdiction where the Property is located that relate
to health, safety or environmenta) protection; {c) "Environmental Cleanup” includes any response action,
remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition”
means a condition that ¢can causc, contribute to, or othcrwise trigger an Environmental Cleanup. :

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, of threasen 10 relcase any Hazardous Substances, on or in the Property. Borrower shall not do, nor
allow anyone clse to do, anything affecting the Property (a) that is in violation of any Environmenial Law, (b)
which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous
Substance, creat>s a condition that adversely affects the value of the Property. The preceding two senterces
shall not apply fo the presence, use, or storage on the Property of small quantities of Hazardous Substances
that are generally recognized (o be appropriale o normal residential uses and 10 maintenance of the Property
(including. but not limited to, hazardous sabstances in consumer products).
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Borrower shall promptly give Lender written notice of (a) any: investigation, claim, demand, lawsuit or
other action by .any govemmental or regulatory agency or privatc party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowlcdge, (b) any Environmental
Condition, inclwling but not limited to, any spilling. lcaking, discharge, releasc or ibreat of rclcasc of any
Hazardous Substance, and (c) any condition caused by the presence, use or releasc of a Hazardous Substance
which agdversely affects the value of the Propeny. If Borrower learns, or is notificd by any governmental or
regulatory authority, or any private party, that any removal or other remediation of any Hazardous Subslance
affecting the Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance
with Environmertal Law. Nothing herein shali crcate any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covcnam.and agree as follows:

23. Acceleration; Remedies. Lender shal) give notice to Borrower prior o scceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (4)
the default; (b) the activa reguired to cure the default; (c) a date, not less than 30 days from the date the
potice is given to Borrower, by which the default must be cured; and (d) that failure to cure the default
on or before the date specified in the notice may result in scceleration of the sums secured by this
Security Instrument and sale of the Property. The notice shall further inform Borrower cf the right to
reinstate afier scceleration and the right to bring a court action {0 assert the non-existence of a default
or any other defense of Borrawer to acceleration and sale. If the default is not cured on or before the
date specified in the notice, Lender at ils option, and without further demand, may inveke the power of
sale, including the right o uccelerute full payment of the Note, und any other remedies permitted by
Applicable Law. Lender shall be entitled to collect all expenses incurred in pursuing the remedies
provided in this Section 22, including, but not limiled to, reasonable attorneys’ fees and costs of title
evidence. :

If Lender invokes the pawer of sale, Lender shall execute or cause Trustce 10 execute wrilen notice
of the occurrence of an event of default and of Lender’s election to cause the Property to be sold, and
shall canse such motice to be recorded in each county in which any pari of the Property is located.
Lender shall mai) copies of the notice as prescribed by Applicable Law to Borrower and to the persons
prescribed by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner
prescribed hy Applicable Law. Afler the time required by Applicable Law, Trustce, withoul demand on

Borrower, shall sell the Property at public auction to the highest bidder at the time and place and under '

the terms designated in the notice of sule in one or more parcels and in any order Trustee defermines.
Trustee may postpone sale of ull or any parcel of the Properiy by public announcement at the time and
place of any. previously scheduled sale. Lender or its designee may purchase the Property at any sale.

Trustee shull deliver to the purchaser Trustee's decd conveying the Property without any covenant
or warranty, expressed or implied. The recitals in the Trustee's deed shali be prima facie evidence of the
truth of the statements made therein. Trustee shall apply the proceeds of the sale in the following order:
(a) to all expenvies of the sale, including, but not limited to, reasonable Trusiee's sad attorneys’ fees; (b)
to all sums sccured by this Security Instrument; and (c) any excess lo the person or persons legally
entitled to it. : : .

23, Reconveyance. Upon payment of al) sums secured by this Security Instrument, Lender shall request
Trustee to recouvey the Property and shall surrender this Security Instrument and all notes cvidencing debt

" securcd by this Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the

person or persons legally entitled to it. Such person or persons shall pay any recordaiion costs. Lender may
charge such person or persons a fee for reconveying the Property, bug only if the fee is paid to a third party
(such as the Truziee) for services rendered and the charging of the fec is permitied under Applicablc Law.
24, Substitute Trustee. Lender at its option, may from time to time remove Trustce and appoint a
successor truste: 1o any Trusiee appoinied hereunder. Without conveyance of the Property, the successor
trustee shall succeed 1o all the title, power and duties conferred upon Trustes hercin and by Applicable Law.
25, Assumption Fee, If therz is an assumption of this loan, Lender may charge an assumption fec of

Us.$ 30C.00 . . :
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BY SIGNING BELOW, Borrower accepts and agrees 10 the terms and covenants contained in this
© Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses:

_(Seal)
-Borrower

(Seal)
-Bomower

(Seal)
-Borrower

(Scal)
-Borrower

@3 6ANV) (0307) CHL(07/03)  Page 150116 o Form 3029 1/01
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STATE OFW Il (e )

COUNTY OF .. ©5 JIMNELES
This instrurient was acknowledged before me on by

CRISTELA Fete L

Mail Tax Statem:nts To:
TAX DEPARTMENT SV3-24

ROBEAT £. GETTER &
8% Comm. #1355530
IR NOYaRY SURLIC - CAL'EDENIA

Ve Los &ngeies Cowly -
2 Wy Comen Fapces Mey?, 2008 '}'

450 American Street
Simi Valley CA, 93065
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EXHIBET A"

ARCEL 1.

4

Lot ThirLeen {13) in Blovk “a" of WYETE RANCE - UNLT 2, on t1i)= an Bock
I'latsy, vage B, in the Qfrice or the Ceounty Recorder ¢F Clark {(ounty, Hevada,

PARCEL IL:

A non-exclusive easement for ingress, #gress, use and encoymenz of the Common

lL.ots as shown on the atove map, and as set fozth in Lhe Declaration of

Covenants, Conditions and Restrictions racorded October 4, 2002 in Bock 20021004
Lie gsame may be amended frowm vime to tims

as PDocument Ro. 013%3, and as t
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. THIS PLANNED UNIT DEVELOPMENT RIDER is made this FIFTEENTH day of
JuLY, 2004 , and is incorporated into and shall be deemed to amend and supplemem the Mongage,
Deed of Trust, or Sccurity Deed (the "Security Instrument”) of the same date, given by the undersigned (the
"Borrower") to sccure Borrower's Note (o .
COUNTRYWIDE HOMZ LOANS, INC.
(the "under") of the same date and covering the Property described in the Security Instrument and located at:
: 7119 WOLF RIVERS AVE, LAS VEGAS, NV 89131-0139
) v {Property Address)
. The Property inciudes, but is not limited to, a parcel of Jand improved with a dwelling, wogether with other such
parcels and ceria n common arcas and facilitics, as described in
THE COVENANTS, CONDITIONS, AND RESTRICTIONS FILED OF RECORD THAT AFFECT TEE
PRCPERTY )

(the "Declaration™). The Property is a part of a planned unit development known as
WYETH RANCH - UNIT 2 -

[Name of Planned Unit Development|

(the "PUD"). The: Property also includes Borrower's interest in the homeowners association or equivaient enlity
owning or managing the common arcas and facilitics of the PUD (the "Owners Association”) and the uses,
benefits and proceeds of Borrower's interes!.

PUD COVENANTS. In addition to the covenanis and agreements made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's Constimient
Documents. The “Constituent Documents” are the (i) Declaration; (ii) articles of incorporation, trust instrument
or any equivalent documem which creates the Owners Assaciation; and (iii) any by-laws or other nules or
regulations of the Owners Association. Borrower shall promptly pay, when duc. all dues and assessments
imposed pursuant to the Constituent Documents,

B. Pmpertv Inswrance. So Iong as the Qwners Association maintains, with a generally accepted insurance
carrier, a "nuaste)” or "blanket” policy insuring the Property which is satisfactory to Lender and which provides
insurance coversge in the amounts (including deductible Jevels), for the periods, and against loss by fire,
hazards included within the tarm “extended coverage,” and any other hazards, including, but not limited o,
carthquakes and floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 3
for the Periodic >ayment to Lender of the yearly premium instaliments for property insurance on the Property;
and (i) Borrower's obligation under Seclion 5 to maintain property insurance coverage on the Property is
deemed satisfied to the extent that the required coverage is provided by the Owners Associalion policy.

/ « Initals:; _Cgﬁ)
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What Lendcr requires as a condition of this waiver can change during the term of the !oan,

Borrower shall give Lender prompt notice of any lapse in requircd property insurance coverage provided
by the master or blanket policy.

In the event of a distribution of property insurance proceeds in licu of restoration or repais following a loss

~ to the Property, or 1o common areas and facilities of the PUD, any proceeds payable 1o Borrower are hereby

-assigned and shall be paid to Lender. Lender shall apply the proceeds 1o the sums secured by the Security
Instrument, whether or not then due, with the excess, if any, paid to Borrowsr.

- C. Public Liability Insurance. Borrower shall take such actions as may be rcasonable 10 insurc that the
Owners Association maintains a public liability insurance policy accepiable in form, amount, and extent of
coverage 10 Lencer.

D. Condemnation. The proceeds of any awasd or claim for damages, direct or consequential, payable to
Borsower in connection with any condemnation or other taking of all or any pan of the Property or the common
areas and facilities of the PUD, or for any conveyance in lieu of condemnation, are hereby assigned and shall be
paid to Lender. Such proceede shall be applied by Lender to the sums secured bv the Sccumy Instrument as
provided in Section §1.

I.-I. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender’s prior
wrilien consent, Cither partition or subdivide the Property cr consent to: (i) the abandonment or termination of
the PUD, ¢xcept Jor abandonment or termination required by Jaw in the case of substantial destruction by firc or
other caspalty or in the case of a taking by condemnation or eminent domain; (ii) any amendment to any
provision of the "Constituent Documents” if the provision is for the express benefit of Lender; (iii) termination
of professional management and assumption of sclf-management of the Owners Association; or (iv) any action
which would bave the effect of rendering the public liability mwrancc covcmgc maintained by the Owners
Association unacceptable o Lender.

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may pay them.

Any amounts distursed by Lender under this paragraph F shall become additional debt of Borrower secured by

the Sccurity Instrument. Unless Borrower and Lender agree to other tenms of payment, these amounts shall bear

interest from the date of disbursement at the Note rate and shall be payable, with interest, upon notice from
- Lender to Borrower requesting payment.
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BY SIGNING BELOW, Borrower accepls and agrees to the terms and provisions contained in this PUD Rider.

(Scal)
CRISTELA PEREZ ) - Borrowes

(Seal)

- Borrower

(Seal)

- Borrowst

(Seal)

- Bomrower
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THIS SECOND HOME RIDER is made this FIFTEENTH day of JuLY, 2004 ,
and is incorporatzd into and shall bc decmed to amend and supplement the Mortgage, Deed of Trust, or Security
Deed (the “Secmity Instrument”) of the same daic given by the undersigned (the "Borrower™ whether there are
one or more persons undersigned) to sccure Borrower's Note to
COUNTRYWIDE HOME LOANS, INC.

(the "Lendes”) of the same datc and covering the Property described in the Secunity Instrument (the "Property”),
which is located at: :
: 7119 WOLF RIVERS AVE, LAS VEGAS, NV §9131-0139

{Propesty Address) .

In addition 10 the covenants and agrecments made in the Security Instrument, Borrawer and Lender further
covenam and asree that Sections 6 and 8 of the Security Instrument are deleted and are replaced by the
following: .

6. Occupancy. Borrower shall occupy, and shali only use, the Property as Borrower's second home.

Borrower snall keep the Propenty available for Borrower's exclusive use and enjoyment at all imes, and

shall not subject the Property (0 any timesharing or other shared ownership arrangement of to any rental

pool or agreement that requires Borrower either to rent the Property or give 2 management fiom or any
other person any control over the occupancy or use of the Propenty.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,

Borrower ¢r any persons or entities acting at the direction of Borruwer or wilh Borrower's knowledge or

consent gave malerially falsc, misleading, or inaccurate information or stalements 10 Lender {or failed to

provide Lender with material information) in connection with the Loan. Malerial representations include,
but are noy limited to, representations concerning Borrower's occupancy of the Property as Borrower's
second home.

_BY SIGNING BELOW, Borrower accepts and pgrees 10 the terms and provisions contained in this Sccond
Home Rider. '

- A — - (Scal)
CRISTELA PEREZ V' -Borewer

(Seal)

-Borrower

{Seal)

-Borower

(Seal)

-Borrower
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THIS FIXED/ADJUSTABLE RATE RIDER is made this FIFTEENTH day of
JULY, 2004 , and is incorporaled into and shall be deemed lo amend and supplement the
Mortgage, Deed of Trust, or Security Deed {the “Security Instrument”) of the same daie given by the
undersigned ("Bcrrower™) to secure Borrower's Fixed/Adjustable Rate Note (the "Note™) 10
COUNTRYWILE EOME LCANS, INC.

("Lender”) of the same date and covering the property described in the Security Instrument and located at:
. 7119 WOLF RIVERS AVE
LAS VEGAS, NV 89131-C139
, [Propenty Address)
THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST
RATE TO AN ADJUSTABLE INTEREST RATE. THE NOTE LIMITS THE -
AMOUNT BORROWER'S ADJUSTABLE INTEREST RATE CAN CHANGE AT
ANY CNE TIME AND THE MAXIMUM RATE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreemenis made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:
A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES

The Note piovides for an initial fixed interest rate of 5.875 %. The Nole also provndes for
a change in the initia! fixed rate to an adjustable interest rate, as follows:
4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Change Dates
" The initial fixed interest rate I will pay will change o an adjustablc interest rate on the
first day of AUGUST, 2007 , and 1he adjustable interest rate I will pay

may change on tkat day cvery 12th month thercafter. The date on which my initial fixed intcrest rate changes (o
an ad_ms!ablc interest rate, and each date on which my adjustable interest rate could change, is called a "Change
Da.”

(B) The Index .

Beginning writh the first Change Dalc my adjustable interest rate will be based on an Index. The "Index” is
the average of interbank offered rates for one year U.S. dollar-denominated deposits in the London market
("LIBOR"), as published in The Wall Street Journal. The most rccent Index figure available as of the datc 45
days before each Change Date is called the "Current Index".

If the Index is no longer available, the Note Holder will choose a new index that is pased upon comparable

" information. The Note Holder will give me notice of this choice.

(C) Calcutation of Changes )
Before cach Change Date, the Note Holder will calculaﬁe my new interest rate by adding
TWO & ONE-QUARTER ‘ percentage points 2.250 %) 1o the Current Index.

the Noie Holder will then round the result of this addition 1o the ncarest one-gighth of one percentage point
(0.125%). Subject to the limits stated in Scction 4(D) below, this rounded amount will be my new interest rate

until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay
the unpaid principal that | am expected to owe at the Change Date in full on the Maturity Date at my new
interest rate in Sabstantially equal payments. The result of this calculation will be the new amount of my

monthly payment.

CONV
® MULTISTATE FIXED/ADJUSTABLE RATE RIDER - WSJ One-Year LIBOR - Single Family
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(D) Limits on Interest Rate Changes .

The intcrest rale I am required to pay at the first Change Dale will not be greater than 7.875 %or
lessthan . 3.875 %. Thereafter, my adjustable interest rate will never be increased or decreased on
any single Change Date by more than two percentage points from the rate of interest I have been paying for the
preceding 12 months. My interest rate will never be greater than 11.875 %.

(E) Effective Date of Changes

My new interest rale will become effective on cach Change Date. I w:ll pay the amount of my new

monthly paymen: beginning on the first monthly payment datc afier the Change Date until the amount of my

monthly paymen: changes again.

(F) Notice of Changes :

The Noie Holder will deliver or mml to me a notice of any changes in mv initial fixed interest rale to an
adjustable interest rate and of any changes in my adjustable interes rate before lhe effective dale of any change.
The notice will include the amount of my monthly payment, any information required by Jaw 1o be given to me
and also the title and telephone number of a person who will answer any question ] may have regarding the
notice. -

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER ,

1. Until Borrower's initiat fixed interest rate changes (o an adjustable intcrest rale under the tenms stated in
Section A above, Uniform Covenant 18 of the Security Instrument shall rcad as follows:

Transler of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property™ means any legal or bencficial interest in the Property, including, but not
limited to, those beneficial interests iransferred in a bond for deed, contract for deed, installment sales
contract or :scrow agreement, the intent of whlch is the transfer of title by Borrower at a futurc date
to a purchaser.

If alt or any part of lhe Property or any Interest in the Property is sold or transferred (or if
Borrower is nol a natural person and a bencficial interest in Borrower is sold or trunsferred) without
Lemdr's prior written consent, Lender may require immediate payment in full of all sums sccured by
this Security Instrument. However, this option shali not be exercised by Lender if such exercise is
prohibited ty Applicable Law.

if Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice
shall provice a period of not less than 30 days from the date the notice is given in accordance with

" Section 15 within which Borrower must pay all sums securcd by this Security Instrument. If

Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any

remedics permitied by this Security Instrument without further notice or demand on Borrower.

2. When Berrower's initial fixed interest rate changes to au adjustabic interest rate under the terms stated in
Section A above, Uniform Covenant 18 of the Security Instrument described in Section B1 above shall then
cease 10 be in effzcy, and the provisions of Umrorm Covenanl 18 of the Sccumy Instrument shall be amended to
read as follows:

Transler of the Property ors Beneﬁcnal Interest in Borrower, As uscd in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited 10, 1h0se beneficial interests transferved in a bond for decd, contract for deed, installment sales
conlract or :scrow agreement, the xmcnt of which is the transfer of title by Borrower at a futurc date

10 a purchaser.
CONV
« MULTISTATE FIXED/ADJUSTABLE RATE RIDER - WSJ One-Year LIBOR - Single Family
INTEREST ONLY -
1U796-XX (06/03) - . ‘Page3of4 / Inmalsu%p

~ WY000470
14-026



DOC ID #: 0005555253907004

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrowcer is not a
natural person and a beneficial interest in Berrower is sold or transferred) without Lender's prior writien
consent, Lender may require immediate payment in full of all soms secured by this Sccurity Instrument.
Howeves, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. Lender
also shal) not exercise this option if: (a) Borrower causcs to be submitted to Lender information required by
Lender to evaluate the intended wransferee as if a new loan were being made to the transferee; and (b) Lender
reasonably detennines that Lender's security will not hie impaired by the loan assumption and that the risk of a
breach of any covenant or agreement in this Security Instrument is acceplable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fec as a condition to Lender's |
consent 1o the loan assumption, Lender also may require the transferee 0 sign an assumplion agreement that is

acceptable to Lender and that obligaies the transferee to keep all the promises and agreements made in the Note
and in this Secirity Instrument. Borrower will continue to be obligated under the Note and this Security
Instrument unless: Lender releases Borrower in wriiing, :
If Lender exercises the option to require immediate payment in full, Lender shall gwc Borrower notice of
acceleration. The notice shall provide a period of not Jess than 30 days from the date the nolice is given in
accordance with Section 15 within which Borrower must pay all sums secured by this Sccurity Instrument. If
Borrower fails {0 pay these sums prior to the expiration of this period, Lender may invoke any remedies
permitted by this Security Insurument without further notice or demand on Borrower.
BY SIGNING BELOW, Borrower accepts and agrees to the lerms and covenants conlained in this
" Fixed/Adjustable Rate Rider,

(Sea))
-Borrower

CRISTELA PEREZ:
(Seal)

-Borrower

(Seal)
-Borrower

(Seal)
-Borrower

CONV
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Branch :SLV,User :MICH Order: 1046089 Title Officer: Comment: Station Id :K1SG

T R

i ’O 20040721-0003728
i_\ Far 37 0D FPTT 42,335 9C
AT42172004 3 47 39 TP00406E542

Assessor's Parcel Number: 125-15-811-013 Ren LA.TERS “ITLE OF SEVRCA
Francas Deana

I Escrow Number: 0401101 7GR Clark County Recorder Pos &
| AffixR. P. T. T. $2,315.40
Recording Requested by: i
Lawyers Title of Nevada, Inc. ap
Please mai. tax statements to: (Lj
After Recording, mail to:
Cristela Perez
7119 Wolf Rivers Avenue
Las Vegas, NV 89131
The area 1o the right is provided for the recorder s office
GRANT, BARGAIN, SALE DEED

——

For a valuable consideration. receipt of which is hereby acknowledged, PN 1], Inc. a
Nevada Corporation d'ba Pulie Homes of Nevada dofes) hereby Grant, Bargain, Sell and
Ceoavey 10

CRISTELA PEREZ, A MARRIED WOMAN AS HER SOLE AND
SEPARATE PROPERTY

the following described real property situate in the City of Las Vegas
County of Clark State of Nevada

SEE EXHIBIT “A” ATTACHED HERETC AND MADE A PART
HEREOF FOR THE COMPLETE LEGAL DESCRIPTION

SUBJECT TO:

1. Taxes tor the fiscal vear 20 04-2005.
2. Rights of way, reservations, sestrictions, easemenis and
conditions of record.

Together will all tenements, hereditaments and appurtenances
thereuntc heionging or appertaiaing, and the reversion and reversions,
remainder and remainders, rents, issues profits thereof,

CLARK,NV Page 1 of 4 Printed on 2/23/2012 12:35:27 PM

Document: DED 2004.0721.3728
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Branch :SLV,User :MICH Order: 1046089 Title Officer: Comment:

CLARK,NV

Document: DED 2004.0721.3728

Dated this L{}ﬂ_i__ day O%g,gﬂ—\ , 20 O\}' .

¢

d/bfu Puite Homes of Nevada

STATE OF NEVADA
COUNTY OF CLARK
d
-14.3 4 personally appeare
bufor Notary Publnc, Er“i‘ﬂ LeorarKawful Agent

persomlly known {or proved) to me to be the person
whose name is subscribed 10 the above instrument who

acknowledged that she »xg%lhe instrument.

{NOT}R\' PUBLIC)

w ﬂdldmvodsl
Mo.03-A 15841 1
My copt. wep. Apr. 15 200! |

Station Id :K1SG

Page 2 of 4 Printed on 2/23/2012 12:35:27 PM
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Branch :SLV,User :MICH Order: 1046089 Title Officer:

EXHIBIT "A"

LARTRS. C

Lot Tifecowr (147 00 Ziustv TR 2t wSUTH RASUN

Plgte, Fage b,

SeMLEnL LI

Foicn-eZriuzive ednomen FOU Lngrean, wapr=Eer ) e g
Lot as shown or Lhe gl ra ) At sel Tour! n e

faondizizng 2.l Rewl
GI3T5. ol as The 20m2 vay Lo areseped

Cavsianty,
a5 Documane Ho.

CLARK,NV Page 3 of 4

Document: DED 2004.0721.3728

Comment:

DT

Hr Chi: T ge oF e Jeunty bRvusder of Siark

ik recorded D g

Station Id :K1SG

e Liic

Printed on 2/23/2012 12:35:28 PM
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Branch :SLV,User :MICH Order: 1046089 Title Officer: Comment:

CLARK,NV

STATE OF NEVADA
DFCHLARATION OF VALUR FORM AT
1. Assessor Parcel Number(s)

W) JAS-I5 -8N-0i3

b}
<)
d)

2. Type of Prapery! - P Ee T 0o -
‘jPL] e b 2] Skt Wi Em\«k'mamm soi pno_}.m. iISE ONLY
€0 Cundad Fumishwidse di 2] 2.1 Plen ! ﬂ", R —T SES———
OO Apaumien Wilding 13 T] Vimmnenchaladustgtab Nawe of Recording: | FE——
£ ) Agsiaettingg 3 0 Mab.le o Notes:

i O3 Oty
1. Towt Valus/Sales Price of Property 451 24000
Deed in Lieu of Fureclosure Ouly (value of property}  $0.00
Fransfer Tax Value: £HST 51D 9
Real Propeny ‘Teansfer Tax Due 5 ABISND

4. it Exemplinn Claimed;
a. Tiansfer Tax Exemption per KRS 375.090, Section __
b, Explain Reasen [or Exanplion:

5. Martial Interest: Pcrccﬁiagc being iransfecred: | %

The upde: signed declares and acknowledges, nader penalty of POTjiry, plevsuam 10
NRS 375.060 and NRS 375.110. that the intormation provided is comreet 10 the best ol theis
inFormation and helie! snd can be supporled by documentaiion if called upon 1o substanliate the
inforimation provided hevein. Forthermore, the parlics agree that Jisatlowance ol any claimed
csemption. cr ollier determinalion of addiional 1ax due, may result i a penalty o 10% of the tux
due plas inlerc)(z 125 per manth, Purseiant 1o NRS 375.030, the Buycr and Selley shali be
jointly and sependly Niuble for uny additicnfhamount nwed.
U

e Capacily: Roberta |.eonacd, bawlul Agenl Jor PN 1. I,

Signature:
Capueny W

Signalore: >

SELLER (GRANTOR} INFORMATION  BUYER {GRANTEE) INFORMATION

{REQUIRED) ‘RE’%UIRE
Prinl Name: PRI Teoc . aNevada (‘08{) Print Nume: Criestelo v €T
Address: 1633 Village Center (s, #2350 Address: 111@ WIOY § Kwees
City: Las Yegas City: La s U:FSQ‘:
Surie: NV Zip: §0134 State: 1V Zip: 391 3

COMPANY/PERSON REQUEST
Print Name: Lawyers Title of Nevada, Inc. [iscrow & GR

Aldress: 1645 Villuge Center Cir. #1291 Esciow # June Greyd Maria Rampa
Oily: Las Vegas State: NV Zip: 89134

AN ADDITIDNAL RECORDING FEE OF S1L.0U WILL APPLY FOR EACH DECLATATION OF
VALUE FOAM PRESENTER TO CLARK COUNTY, EFFECTIVE .IUNE |, 2004,

Station Id :K1SG

s72f

Page 4 of 4 Printed on 2/23/2012 12:35:28 PM
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| ez (B
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‘ Loan No.: 32501493
InterestFirst™ ADJUSTABLE RATE NOTE

{One-Year LIBOR Index {(As Publishet! In /5/5/

The Wall Street Journafy — Rate Caps) Yarsy

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT, THIS
NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE | MUST PAY.

MIN: 1000724-0032501493-7
MERS TELEPHONE: (B&8) 679-6377

Octaber 19, 2005 LAS VEGAS NEVADA

|3 | {Ciy| (State]
LF m@ef’
7119 WOPL RIVERS AVENUE, LAS VEGAS NEVADA £9131
L"mywrty Adueess)

l. BORROWER'S PROMINE TO PAY

In et for 3 loan Gat T have ceeeived, Tpramise o iy US. S 442,000.00 {this amount is called "Principal™), plus interest,
tn the artler of Lander. Lender is CMG MORTGAGE, INC.. | will make all payments under this Note tn tiie lorm of cash, check or
mofiey ordet.

[ understand (hat Lender may transfer this Note.  Lender or anvore who 1akes this Note by transier and who is entiflad to
receive payments wnder this Noie s called the “Note Holda ™

2. INTEREST
Iwrest will be charpod an wopaid pringipal wniil e full anewu of Principal has been paid. 1 will pay intarest an s yerly
rane o SO0, The interest vsle Twill pay may change in accordance with Section 4 ai'this Noic,

The iterest Tt regquined by Gus Seetion 2 and Section 4 of thas Note is the rate T will pay both betore and attar any detault
deseribend i Section 7 B) of this Noete.

LA PAYMENTS

{A) Timne and Place of Payments

Ewil] make i payment on the FIRST day ot cvery month, beginning on December 1, 2005, Belore the First Principal and
Inrerest Payment Due Dale as deserbed in Section 4 of this Nate, wy paymem will consist only of the interest due on the unpail
principal halance of this Note. Therealier, 1 will pay principal ;ind interest by making a payment cvery month as provided below.

Fwiil itke y nwothly payinents ol pricepad and inerest beginning on the: First Prncipal and Interest Payiuen Dug Date as
deserihad i Secian 4 af ths Note, [ will ioake these payments every month wntil | have paid il of the prmeipal andl ingerest aud any
mher clinrpes deseribud below ihat 1 miy owe uncler tis Nete. Eacli monthly payment will be applied as ot its schieduled due date,
amd i the paymet includes both principal and wiezest, 1 will be applicd to mterest belore Principal. it, on November 1, 2035, 1 still
awe anelts under (us Note, [will pay those amounts i full on tha date, which is called the “NMaturity Date.™

1 will niike my motihly payments a 3160 CROW CANYON ROAD, SUITE 240, SAN RAMON, CALIFORNIA 94583
ot a duterat place i reyuoired by the Note Holdar,

{B) Amount of My Initial Monthly Payments

My menthly paymet will be m (the ameunt of LS. § 1,841.67 before the First Principal and [ntercst Pavment Due Daie, and
thereatlar will be in ao amount sultivien to repay the principal and interest at the rate determined as described in Section 4 of this

MULVINTATE IntetesatFint ATMUSTARLE KATE NO'TE-—ONE-YEAR LIAOR INDEX—Ningh: Fanoly—F unnle Mue Unifurm lnsirument
Foerm X538 L1201
ensgzas £ anp'3)

|
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Note i substattially egual instadlunets by the Mawrity Date. The Note Holder will notity me prior o (he date of change in monthly
paynen.

{C) Manthly Pavment Chaspes

Chamges in my monthly paymen will relleet changes i the anpaid poncipal of my loan and in the inerest rme (it [ puist
pay. The Nete Holder will determinge ny new mlerest rate and the changed amount ot my monthly paynent in accordanee with
Seatins 4 ar 5 af s Note.

q. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Chanyge Dates

The initial fixed imerest rate [will pay will change 10 an adjustable intarest rate on the FIRST day of Nevember, 2010, and
1he adjustable miterest rate [ will pay may change on thal day every 12th month thercafter. The date on which my initial tixed interes
rite champes o an athustabie inturest rate, aml cach date on which my adjustable intaest raie conld change, i ealled a “Change Date.”

(B) The Index

Beginning wal (he finst Climge Dine, my adjustable interest rate wil) be kased on an Index. The "Tndex™ is 1the averige of
nerhink oflered rates for me-year US, dodbr-denominatod deposits in e London miarka ("LIBOR™), as published i The Wel!
Nerver Jonrnel. The mest recetn Index Ggare avinlable as of'lhe dite 45 days belore cach Chanpe Dare is called the “'Current Index.”

(X1 ndex is no lenger available, the Note Hokler wall choose a new index tha is bused) upen compirable inforouation, The
Neag Hoder will give e aotice of this chowee,

{C) Calculation of Changpies

Betore each Change Date, e Nate Holder will calculate my new interest rate by adding Two and One-Fourth percentage
poinis {2.250%) 10 the Current Index. The Note Holder will then round the resuit of this addition 1o the nearest one-cighth of one
percemage puint (9.125%). Subject 1o the lhimits stated in Section 4(D) below, this rounded jumount will he thy pew inferest rate until
e niext Change Date.

The Note Hadder witd then deternnine the amount of e montily payment (hat would be sufficient to repay (he unpaid
prncipal thi 1 am expeetad to owe at the Chimge Date s tubl en he Matonty Date at my new ioleres] mate in substantiadly ogual
Payments. The resule ol this cateylation will be: (e new amount of tny monthly paynient,

{0} Limits on Interest Rate Changes

The interest rate 1 am reguired o pay a1 the dirst Change Date will not be greater than 16.000%% ur kys (han 2.250%.
Thercanivr, my adjustable mierest rate will never he tereased o deereased on any single Change Date by tnore than Two pacentage
poiots {2400%) from the rute of interest T have been paying for the preceding 12 monflis. My interesi rale wilk never be greater than
LLHIOYA.

{E) Effective Date of Changpes

My new nuerest rate will become elfechive on cach Change Date. 1 will pay the amount of iy new monthly payment
heginging an (he st monthly payinent dote after the Change Date until the amount of my monthly payment changes agun.

(F) Notice of Changes

Betore the ellective date of any chanige iy interest rate and/ot monthly payinent, the Note Holder will delivar or wal 19
me a oolice of such chimge, The notice will include information reguired by law ta be given 1 e and also the tide and wephone
numher el person wh will answer any question 1 may have regarding the notice.

{G) Date of Fivst Principal and Interest Payment
The dinte of wy lirst payment consisting of bath principiud and mtevest on this Note (the “First Poncipal and Interest Payment Due
Dae™) shall be the first ionihly paymen date aflar the (st Change Date.

5. BORROWER'S REGHT TO PREPAY

I have the night 10 make payments of principal at any (ime before they are due. A payment of principal only is known is a
“Prepaymont”” When [ oake o Prepayment, 1 will 1el] the Note Holdet in writing then T am doing so, 1 may not designate a payment
its @ Prepayinent i8] bave not mile all the imonthly payments due under the Note.

) iy ke o full Peepayinent or partial Prepaymeuts without payving a Prepavinent charge. The Note Holder wit) use my
Prepazymeits fo reduce (he amonut ol prageipal (et 1 owe under this Nete. However, the Note Holder may apply my Prepayiment 1o
the acenned il s iterest on e Prepayinent anwnut, before applying iy Prepayment @ reduce the principal anwount of the
Note. 1] mmake a partial Prepineand, there wiil be ne Changes i the due dare of my monthly payment unless 1the Note Holder agrees
i writmg to thoxe chimges, B he pantial Prepayment is macde during the period when my monthly payments consisi only of inferest,
the amout of the monthly paymen will decrease tor the remandler of the tam when my paymems consist only of interest. if the
partil Propayment is made during the period when my payments consist of principal and ilerest, my partial Frepayment oy reduce
the gmount of iy monthly piayments afier the liest Change Date following my partial Prepaymont. Howeve, any reduction duce to iy
partial Prepaymient may be vifset hy an interesi tale increasc.

MULTISTATE JnterestFint ADJUNTARLE RATF. NOTEONE-YEAR LIBROR INDEX—Single Famly—Y unok Msat Uniform Lostrame ot
Funin 3530 $1/U01
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6. LOAN CHARGES

I law, which applies to this loan and which sets smaxinwm Joan charges,  finally interpreted so that the interest or othy
loan chirges collected or 1o be calloeiod in connection with this loan excee the permilted limits, then: {a) any such loan charpe shall
be raducd by the anwnnt necessary 1o reduce the charge to e permitted Jimin; and (b) any swins already collected rom e (ha
excealed peemitted hits will be refunded (o me. The Note Holder may choase 10 make this refund by reducing the Principil T owe
wder this Note ot by mikng a direet payment o me. 1 a0 retiond reduces Prinepal, the reduction will he ireated as a partial
Prepaymant.

7. BORROWER'S FAILURE TO PAY AS REQUIRED

{A) Late Charpes for Overdee Pavments

I the Note Holder has oot teceived the full ameunt of any montldy paymetit by (he end ot ilcet (13) calendar days altar the
e it s due, | will pay a late charge to Ihe Note Holder, The amount of the charge will be live pereent (5.00%) of my overdue
payment ot principal and interest, | will pay this late charge promptly but only once on cach late psyment,

{B) Default

[FE e not pay the full avmunt of cach monthly payment an the date i is due, T will be in detanh,

{C) Notice of Defaudt

17 F am i defaudt, the Note Holder may scnl me @ writlen notice telling me that if T do not pay the overdue antount by a
certain dine, the Note Holder may reguire me to pay immediaiely the (Wl amount of Principal that has nol been pand and all the
st that T owy on that amount. Thae cate must be an lease 30 days atler e date on which die notice is owiled o me or delivered
hy athor means.

{D) No Waiver By Note Holder

Even il af a tme when [ am in defauly, the Nede Holder docs not require me (o pay inumeghiately in Jull as described above,
the Nere Hodder will suls haveg i righ o co so il n i in deluln at a later tine.

(E) Payment of Note Holder's Costs and Expenscs
I1'1he Note Holder Bax required me W pay imenediarely i lull as described ubove, the Note Holder will have the eight 1o be paid back
hy e Inr ali ef s costs and expenses in enforcing this Note to the eXtent not probibited by apphcable law. Those expenses melude,
lor exanple, reasenable alomeys’ fees.

K. GIYING OF NOTICES

Unluss applicably Liw reguises i different inethod, any notice thal must be given 10 me under this Note will by given by
duliverog: woc by wailmg it by et chass wail 10 me i the Properly Address above or at a differei address i give the Note Holder
wnetive ol oy ditfaen addeess,

Unless the Note Holder requires o ditttrent method, any notice (hat must be given 1o the Note Holiler under this Note will be
pivel by wiaidling it by first class mail w the Note Holder @t thie suldress stated in Section 3(A) above or at a different address if' [ an
piven a notice of tha different address,

v, OBLIGATIONS OF PERSONS UNDER THIS NOTE

11 meore thitn ane person signs this Note, each person is Tully and personally abligated to keep all ot the promises made in (his
Note, including the promise (o pay the full atmount owed.  Any person who is 3 guaranter, surety or endorser of this Note is also
abligated 16 do these things. Any person wha takes over thuse abligaunns, mcluding the ohligations ol & pnaranior, surety or endirser
al' this Nete, is also abligated te keep all of the promises made in (us Note, The Noe Holder may enforee its rights under this Notg
agaimst vach purson mdividually or against all of us togather, This mens (hat any one of us may be required to pay al of the amounis
owel under this Note,

10, WAIVERS

] anul any other person who has obligations under tus Note waive the rights of Presenpment and Notice of Dishonor,
“Presentment”™ mcans the right o raquire e Note Hobder 10 demand payment of amounts due, “Natice of Dislionor” means e right
1w roguire the Note Holder t give ninice o other persens thut amounts due have not heen paid.

1. UNIFORM SECURED NOTE

This Noke 35 mifur instrument willy lindiexd vanations u some jucisdictions. [n addinon 10 the protections given 1o the
Note Haleer under shis Note, o Moripage, Deed of Trust, ur Sceurity Deal (the “Security Instrumcnt”™}, datuedd the same date as (his
Note, prateets the Nule Bolder (rom pessible lossex that adght result i1 [ do not keepr the pronuses 1that [ nake inohis Note, Tha

MULTISTATE loatenetk st ADIUNSTARLE RATE NOTE—OGNE-YFAR LIBOR INDEX—Sinylc Family—Fannie Mae Unlform Instrwpcat

Form AS30 11701
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Sccurity Instrumuant deseribes how and under what conditions | Moy be regutred (0 inake tromediate payment in full of all amounts |
owe mder s Nute. Seme ol those corditions read as Follows:

(A Until my initial Axed ioerest sate changes (o an adjustable intrest rate under (he lerios shitad in Section 4 above,
Unitoerim Covenant 1R of (he Security [nsirumaont shall read as fallows:

Transler of the Property or 2 Beneficial Intcrest in Borrower. As used m itus Scction 18, “Interest i
the Propurty™ memns any legal or benetivial muerest in the Property, including, but e limited (0, those beneiicial
incerests franslemed in a bond for deed, contract for deed, instaltiment sales contract or escrow agrectnend, the et
ot which is (he transier of title by Borrower at a fwure date to a purchaser,

[ all or any part of (he Property or any [nierest in tie Praperty is sold or translerred {or il Borrower is not o
natital persan and a beneficiad imerest in Borrower is sald or iansferred) wishoul Lender’s prior wrinen consait,
Lender wiry regmime tmmedine payment m bl of afl sums seeueed by this Secunity mstrummt. However, Uns
optivn shatt nol be exercised by Lewder iTsuch exereisy is probibited by Applicable Law,

I Lemder exercises s apiion, Londer shall give Bormower notice ol acedetation. The notice shall provide
o puricd of ot less than 30 days from the date the potice is given in accardinee with Section 15 within which
Borrower must pay all sums secured by this Secunty Instrument. 1F Borrowe tails 10 pay these sums priar (o the
cxpirinon o1 s period, Lender may invoke any remedics pertttxd by this Secunty Instrument without turthet
natice or demand on Bamrower.

{B) When nuy inivial tixed wierest raie changes 10 an adjusiable interest raie under the jerms stated in Section 4 above,
Umiiorm Covenant 18 ol the Secunty Instrument descrited in Scotien 11{A) abaye shadl then cease 1o be in effieet, and Uniform
Covenrant 8 ol the Security Instrunetyt shall insieud read as fallows:

Transifer of the Property or a Renchiciab Interest in Borrower. As used in this Section |8, “Interest in
he Praperty™ meins any Jegal or bengdicial ierest in (he Property, inchuding, bat bot lmited 1o, those benelicial
intercsts ranslerral in a bond for deed, contract for deed, installnent sales contract or escrow agreement, the intent
of which is tlie rransier of title hy Borrower i a future date 10 o purchaser.

{tall or any part of the Propeny or any Inlerest in the Proprerty s seld or transterred {or i’ Bortower is not a
nataral person and 7 benclicial interest in Borrawer is sold or transferred} withaut Lenders priof wrinen consan,
Lendder tnay rogmire inunediale paymett in full of all sums sccured hy this Securtty Instrument.  However, this
oprion shall not be cxercised by Lender if such excrcise 16 prohibited by Applicable Law. Lenader also shall not
cxercise tias option if: (1) Bortower causes o be submitied (o Lenler infonmation roguired by Lender o evaluae
M auended iramsteree as 10 a new loan were hang made to the ransferes; and {B) Lender reasonably defermnines
et Letuler’s secunty will not be mmpanired by the Joan assuiption and e the risk of a breach of iny covenant or
agreemett i s Sceurity Instrunan s acceplale te Lender,

Tor the extent peemitted by Applicable Liw, Londer may charge a reasonable foe as a condition (o Lender's
consent W the oo assumption,  Lender alse may require (he tanskeroe to sign an assumption ageeement Gag is
aceuptable to Lendler and that obligates the wansterec (o keen all the promises and agreenients made in the Note and
i this Sceuriry Instnau. - Borrower will continue 10 be obligatex] under the Note ang 1his Security Insirumen
anbess Lender relesses Bomrawer in writmg,

1t Lemder exercises the optivn 10 require imunwdiae payment in full, Lender shall give Bomower natige of
accderition. The notice shiall provide a peried of nol less than 30 days fram the date the potice is given in
accondkuice with Scction 15 within which Barmower must pay il sums secared by 1his Secunty Instroment. [
Borrowr Liils 10 pay these sums prior ta the expitation ol this petiod, Lander may invoke any remeties ponmitted
by 1his Security Instrument widiout lunher notice or demand on Berrower.

MULTISTATE [aterestFicd ADJUSTARLE RATE NOTE—ONE-YEAR LIBOR INDEX—Single Fumily -Fannke Muet Unlfozm lotrument
Form 3530 1141t
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

gy wail (Sea) {Scal)
CRINTELA PEREZ v -Ibmawer -Hormower
(Sealy (Seal)

SHomawer Borawer

[Sign Onrginal Only}
Pay o theurder ol

Wiliowm Recourse

CMG MORTGAGE, INC.

By:

MNatne wwd Tile:

PAY TO THE OROER o CITIMORT GAGE, In
WITHDUT & ECOURSE ' c' .‘}'

CHG MR, wC
A TR IFOEN Gty TEINT IO

N :.,a CANY R a1 yysy
¥ %
iving Lan

ASSIE PANT SECRE Laky

MULTINEATUE IufercstFing ADJUSTABLE RATE NOTE—ORNE-YEAR LIBOR INREX—Simgle Family—Fusamie Ma# Uniform lotroment

Form 3530 11/01
{poge S of'$i
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joan #: 3250049)

FIXED/ADJUSTABLE RATE ASSUMPTION RIDER

THIS ASSUMPTION RIDER is mide this 19th day ol October. 2045, and 15 incorporalul
into and shall be decmed 10 amend and suppletaent the Mortgage, Deed ot Trust or Security Deedt (1he
“Securily Instrument™) of the same date given by the undersignal person whether one or iore, (the
“Botrower™)  secure Borrowar's Note 10 CMG MORTGAGE, INC. (the “Lender™) of the same
dinte mxel cavaing the prapernty dascribed in the Security Instrument and located at:

7t1% WOFL RIVERS AVENUE, LAS YEGAS. NEVADA 89131
M LF & (PROPERTY ADDRESS)
ASNSUMPTION COVENANTS. [n additien to the covenants and
apreements made in the Security Tastrument, Barrower and Lender
further covenant and agree as follows:

A, ASSUMPTION, Any pason purchosing the Property from Bormower may assume full
liability (0 repay Bomower's Note o Lender under the terins and conditions set out in this
Assumption Rider.

B. AGREEMENT. Lender may require the Purchaser to sign an assumption agreement, in ibe
torm requirix] by Lender, which obligstes the Purchaser 1o keep all (he pronuses and
agregnents made in the Nefe and Sceurity Instument.  Borrower will continue (0 bhe
abligated under the Note and Secunty Instruinent unless Lender releases Birower in wriling,

C. APPLICABILITY. Lendar is bound by these conditions and terms, as follows:
l. Lender shall have no obligation 1w allow assamption by a purchaser from Bomowa
wntdl the nigal fixed imierest et payable on the Note changes o an adjustable rate;
2. Thix Asswaphion Ruder applics only ( 1he tiest tansier of the Praperty by Borrower
ancl nor 1w o fercclosure sade;
1. Purchaser must be an oxlividual, not 4 parinership, corporalion ar afer enfily,
4. Purchaser must med Lender's credin underwnting standards tor the type of khan
being assumed as if Lender were miking a new loun 10 Purchaser;
3. Purchaser shall assume only 1he balince due on the Note at the time of asswnption
{or the term refsaniing on the Note;
6. I applicable, Burrower’s privale mortgige msurance covarage wust be ransfared
(0 1he Purchaser in writng, unless wiatved by Lender;
MB-2117 1/93 Page ] of 2
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7. [ Borrower's Note has a conversion feature and Barrower has exercised (he aght af

conversion of ok lean 1o a tixed mte loan from Lendler, this Assumplion Rider is
voil and Lencer has no obligation to allow assumption by 4 Purchaser {rom
Borrower; and

X Lender muost reasonably daermine that Lender's securily will not he inpaired by the
loin assumption,
D. ARSUMPTION RATE. Lender will allow asswinption hy Purchiser @ Barmower's Note
interest rate in clleed at the e of assumption.
E. ADDITIONAL CHARGES. In aldition, Lender muy charge an amaunt up o $ne perca

{1%} o the curment Nele balance and its normal Toan ¢losing costs, except te cost of a real
wstawe apprausal.
BY SIGNING BELOW, Bomower accepls and agrees o the lerms and covenanls of this Assumpution

W {Seal) {Seal)

CRISTELA PEREZ Bormvarer -Bonower
{Seal) (Scal)
DBurtoswer -Bomeaer

MB-2117 195 Page 2012
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CONFIDENTIAL

True ¢,
Tifie
of Orjgird Copy
NOTE ALLONGE nat

Statement of Purpose: This Note Allonge is attached to and made part of the
Note, for the purpose of Notcholder Endorsements to evidence transfer of

interest.

Loan Number: 2003295889

Loan Date: 10/19/20056  Original Loan Amount: § 442,000.00
Originator: CMG MORTGAGE, INC.

Original Mortgagar: CRISTELA PEREZ
Property Address: 71192 WOLF RIVERS AVENUE, LAS VEGAS, NV 89131

Pay to The Order of
U.S. BANK NATIONAL ASSOCIATION, AS
TRUSTEE FOR STANWICH MORTGAGE LOAN

TRUST, SERIES 2012-6
Without Recourse

(MY NI - crmomoseranc, mee |

d No: *12035949

M. E. Wileman, Vice President

MBTO0009
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ALLONGE

Pay 10 the Order of?

MARCHAIL B,T,

Without Recourse:

Original Loan Amouni: $442,600.00

Dated: 10/19/2005

Vade By: CRISTELA PERFEZ

Premises Sceured: 7319 WOLF RIVERS AVENELE

LAS VEEGAS, NEVADA 8913)

U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE FOR STANWICH
MORTGAGE LOAN TRUST, SERIES 2612-6, BY CARRINGT'ON MORTGAGN
SERYICES LLC.. AS ATTORNEY IN FACT

By ggg{f o

Name: GREG SCHLEPPY
Titla: SR, VICE PRESIDENT

000035044
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Certificate of Service

I certify that I filed the Respondent’s Appendix (Volume 1) electronically
with the Nevada Supreme Court on the 18th day of April 2022. Each of the

registered users of the Court’s electronic filing system shall receive notice.

Dated this 18th day of April 2022.

David J. Merrill, P.C.

By:  /s/David J. Merrill
David J. Merrill
Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorney for Marchai, B.T.




