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DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 vs. 
 
CRISTELA PEREZ, an individual; et al. 
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AND ALL RELATED CLAIMS AND 
ACTIONS 
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} 
} 
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Joint Pre-Trial Memorandum 

 Under EDCR 2.67(b), Marchai, B.T., SFR Investments Pool 1, LLC, and Wyeth Ranch 

Community Association submit their joint pretrial memorandum. 

(1) A brief statement of the facts of the case. 

 In 2004, Cristela Perez acquired the property at 7119 Wolf Rivers Avenue, Las Vegas, 

Nevada 89131. To purchase the property, Perez entered into two loans secured by deeds of trust. 

In 2005, Perez refinanced her loans and entered into one InterestFirst Adjustable Rate Note, 

secured by a first deed of trust. After a few transfers of the note and assignments of the deed of 

trust that secured the note, Marchai, B.T. became the holder of the note and deed of trust. 

 In January 2008, Perez became delinquent on the assessments owed to Wyeth Ranch 

Community Association. On September 30, 2008, Wyeth Ranch instituted an action to enforce 

Case Number: A-13-689461-C

Electronically Filed
11/6/2020 2:48 PM
Steven D. Grierson
CLERK OF THE COURT
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its assessment lien. After Wyeth Ranch instituted an action to enforce its lien, Perez made 

payments towards her assessments. 

 On August 28, 2013, Wyeth Ranch foreclosed its lien. SFR Investments Pool 1, LLC 

submitted the winning bid of $21,000.00. Perez owed Wyeth Ranch $10,679.12 in assessments, 

late fees, and interest at the time of the foreclosure. From the foreclosure proceeds, Wyeth 

Ranch received $10,679.12 and applied the payment to Perez’s account. 

(2)  A list of all claims for relief designated by reference to each claim or paragraph of a pleading 
and a description of the claimant’s theory of recovery with each category of damage 
requested. 

Marchai’s Claims for Relief 

 1. Judicial Foreclosure of Deed of Trust (Compl. 1st Cause of Action (Sept. 30, 

2013).) Marchai asks the Court to order that its deed of trust be foreclosed, for a sale of the 

property, and an award of any deficiency against the borrower. 

 2. Wrongful Foreclosure (Compl. 3d Claim for Relief (Aug. 25, 2016).) To the extent 

Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a superpriority lien, then that 

foreclosure was wrongful because Perez’s payments satisfied the superpriority portion of Wyeth 

Ranch’s lien.1 

 3. Violation of NRS § 116.1113 (Compl. 4th Claim for Relief (Aug. 25, 2016).) To the 

extent Wyeth Ranch claims it foreclosed upon a superpriority lien, then Wyeth Ranch did not act 

in good faith because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien. 

Also, if the Court concludes that Perez did not satisfy the lien’s superpriority part, then Wyeth 

Ranch did not act in good faith when it accepted the proceeds of the foreclosure to which it was 

not entitled. 

 4. Intentional Interference with Contractual Relations (Compl. 5th Claim for Relief 

(Aug. 25, 2016).) To the extent Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a 

superpriority lien, then Wyeth Ranch and SFR intentionally interfered with Marchai’s 

 
1  The Court previously granted summary judgment against Marchai on its First and Second Claims for Relief 
for declaratory relief under the takings and due process clauses of the United States and Nevada Constitutions. See 
Decision & Order at 6:23–28 (Oct. 3, 2017); see also Decision & Order at 7:21–18:7 (Mar. 22, 2016). 
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contractual relationship with Perez because Perez’s payments satisfied the superpriority portion 

of Wyeth Ranch’s lien. 

 5. Quiet Title (Compl. 6th Claim for Relief (Aug. 25, 2016).) Marchai seeks an order 

quieting title and concluding that Marchai’s deed of trust remains as a valid encumbrance against 

the property.2 

SFR’s Claims for Relief 

 1. Declaratory Relief/Quiet Title (Answer, Countercl. & Crosscl. 1st Claim for 

Relief (Nov. 13, 2013).) SFR seeks an order quieting title to the property and declaring that 

Wyeth Ranch’s foreclosure extinguished Marchai’s deed of trust. 

 2. Preliminary and Permanent Injunction (Answer, Countercl. & Crosscl. 2nd Claim 

for Relief (Nov. 13, 2013).) SFR seeks an order enjoining Marchai from foreclosing upon its deed 

of trust. 

(3)  A list of affirmative defenses. 

SFR’s affirmative defenses to Marchai’s judicial foreclosure claim 

 1. Plaintiff fails to state a claim upon which relief may be granted. 

 2. Plaintiff is not entitled to relief from or against SFR, as Plaintiff has not sustained 

any loss, injury, or damage that resulted from any act, omission, or breach by SFR. 

 3. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of Plaintiff. 

 4. The occurrence referred to in the Complaint, and all injuries and damages, if any, 

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom 

SFR had no control. 

 5. SFR did not breach any statutory or common law duties owed to Plaintiff. 

 6. Plaintiff’s claims are barred because SFR complied with applicable statutes and 

with the requirements and regulations of the State of Nevada. 

 
2  The Court previously dismissed Marchai’s quiet title claim against Wyeth Ranch. See Order Denying, in 
Part, and Granting, in Part, Def. Wyeth Ranch Cmty. Ass’ns Mot. to Dismiss at 2:6–7 (Jan. 24, 2017). 
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 7. Plaintiff’s causes of action are barred in whole or in part by the applicable statutes 

of limitations or repose, or by the equitable doctrine of laches, waiver, estoppel, and ratification. 

 8. Plaintiff is not entitled to equitable relief because it has an adequate remedy at law. 

 9. Plaintiff has no standing to enforce the first deed of trust and the underlying 

promissory note. 

 10. The first deed of trust and other subordinate interests in the property were 

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116. 

Marchai’s affirmative defenses to SFR’s counterclaim 

 1. Defendant fails to state a claim on which relief can be granted. 

 2. All causes of action alleged by Defendant are barred by the applicable statute of 

limitations. 

 3. All causes of action alleged by Defendant are barred by the doctrine of waiver, 

laches, and estoppel. 

 4. All causes of action alleged by Defendant are barred by the doctrine of unclean 

hands. 

 5. All causes of action alleged by Defendant are barred by the applicable statute of 

frauds. 

 6. The conduct of Defendant bars any relief under the principles of equitable 

estoppel. 

 7. Marchai incorporates by reference all affirmative defenses enumerated in Rule 8 

of the Nevada Rules of Civil Procedure as though fully set forth herein. 

 8. All injuries or damages alleged by Defendant, if any, are a direct and proximate 

cause of intervening or supervening acts of a person or persons other than Plaintiff and over 

which Plaintiff did not nor reasonably could have exercised control. 

 9. Defendants failed to satisfy conditions precedent to bring an action against 

Plaintiff. 

 10. There is no basis for recovery of attorney’s fees or costs from Marchai. 

4
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 11. Any lien interest purportedly held by Defendant in the property that is the subject 

of this litigation is inferior to Marchai’s first deed of trust interest in the property. 

Wyeth Ranch’s affirmative defenses 

 1. Defendant denies that by reason of act, omission, fault, conduct or liability on 

Defendant’s part, whether negligent, careless, unlawful or whether as alleged or otherwise, 

Plaintiff was injured or damaged in any of the amounts alleged, or in any manner whatsoever. 

 2. Defendant is informed and believes, and thereon alleges, that the complaint, and 

each and every cause of action therein, fails to state facts sufficient to constitute a cause of action 

against Defendant. 

 3. Defendant is informed and believes, and thereon alleges, that the Complaint is 

barred by issue preclusion and/or claim preclusion (i.e. the Doctrine of Res Judicata). 

 4. Defendant is informed and believes, and thereon alleges, that if Plaintiff suffered 

or sustained any loss, damage, or detriment, the same is directly and proximately caused or 

contributed to, in whole or in part, breach of warranty, breach of contract, or the acts, omissions, 

activities, recklessness, negligence, and/or intentional misconduct of Plaintiff, thereby 

completely or partially barring his recovery herein. 

 5. Defendant is informed and believes, and thereon alleges, that it is not legally 

responsible in any fashion with respect to the damages and injuries claimed by Plaintiff; however, 

if Defendant is subjected to any liability to Plaintiff, it will due, in whole or in part, to the breach 

of warranty, breach of contract omissions, activities, carelessness, recklessness, or negligence of 

others; wherefore any recovery obtained by Plaintiff against Defendant should be reduced in 

proportion to the respective negligence, fault, and legal responsibility of all other parties, persons, 

or entities who contributed to or caused any such injury or damage, in accordance with the laws 

of comparative negligence. 

 6. Defendant is informed and believes, and thereon alleges, that at the time of the 

incident alleged in Plaintiff’s claims, Plaintiff knew of and fully understood the danger and risk 

incident to its undertaking, but despite such knowledge, freely and voluntarily assumed and 
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exposed itself to all risk of harm and the consequent injuries or damages, if any, resulting 

therefrom. 

 7. Plaintiff is informed and believes, and thereon alleges, that the cross-claims, and 

each and every cause of action in the cross-claims, is barred by the applicable Statutes of Repose. 

 8. Defendant is informed and believes, and thereon alleges, that as to each alleged 

cause of action, Plaintiff has failed, refused, and neglected to take reasonable steps to mitigate his 

own alleged damages, if any, thus barring or diminishing Plaintiff’s recovery. 

 9. Defendant is informed and believes, and thereon alleges, that the crossclaims, and 

each and every cause of action contained therein, is barred by the applicable Statutes of 

Limitation. 

 10. Defendant is informed and believes, and thereon alleges, that Plaintiff 

unreasonably delayed by the filing of the crossclaims, and notification of the alleged causes of 

action, and the basis for the causes of action alleged against Defendant, all of which has unduly 

and severely prejudiced Defendant in its defense of this action, thereby barring or diminishing 

Plaintiff’s recovery under the Doctrine of Estoppel. 

 11. Defendant is informed and believes, and thereon alleges, that Plaintiff 

unreasonably delayed both the filing of the crossclaims and notification or the alleged cause of 

action, and the basis for the causes of action alleged against this answering Defendant, all of 

which has unduly and severely prejudiced Defendant, thereby barring or diminishing Plaintiff’s 

under the Doctrine of Laches. 

 12. Defendant is informed and believes, and thereon alleges, that Plaintiff failed to 

join all necessary and indispensable parties to this lawsuit. 

 13. Defendant is informed and believes, and thereon alleges, that the injuries and 

damages of which Plaintiff complains were proximately caused by, or contributed by, the acts of 

other Defendants, Cross-Defendants, Third-Party defendants, persons and/or other entities, and 

that said acts were an intervening and superseding cause of the injuries and damages, if any, for 

which the crossclaims complains, thus barring Plaintiff from recovering against Defendant. 

6



 

 7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J.
 M

ER
RI

LL
, P

.C
. 

10
16

1  
P A

RK
 R

U
N

 D
RI

V
E,

 S
U

IT
E 

15
0 

L A
S 

V
EG

A
S,

 N
EV

A
D

A
 8

91
45

 
(7

02
) 5

66
-1

93
5 

 14. Defendant is informed and believes, and thereon alleges, that the crossclaims are 

barred by the Statute of Frauds. 

 15. It has been necessary for this Defendant to retain the services of an attorney to 

defend this action, and this Defendant is entitled to a reasonable sum for attorney’s fees and 

costs. 

 16. Defendant is informed and believes, and thereon alleges, that the claims of 

Plaintiff are reduced, modified, or barred by the Doctrine of Unclean Hands. 

 17. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are 

reduced, modified, and/or barred because Counterclaimant received payment. 

 18. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are 

reduced, modified, and/or barred because of changed circumstances. 

 19. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are 

reduced, modified, and/or barred because Plaintiff released its claims. 

 20. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are 

reduced, modified, and/or barred because of the Parol Evidence Rule. 

 21. Defendant is informed and believes and thereon alleges that Plaintiff’s 

performance was excused because of cardinal change. 

 22. Defendant is informed and believes that Plaintiff’s first and second causes of 

action are barred by the Nevada Supreme Court’s decision in Saticoy Bay LLC Series 350 Durango 

104 v. Wells Fargo Home Mortgage, Case No. 68630. 

 23. Defendant is informed and believes and thereon alleges that Plaintiff failed to 

comply with the mediation requirements set forth in NRS Chapter 38. 

SFR’s affirmative defenses to Marchai’s remaining claims 

 1. The Bank fails to state a claim upon which relief may be granted. 

 2. The Bank is not entitled to relief from or against SFR, as the Bank has not 

sustained any loss, injury, or damages that resulted from any act, omission, or breach by SFR. 

 3. The occurrence referred to in the Counterclaim, and all injuries and damages, if 

any, resulting therefrom, were caused by the acts or omissions of the Bank. 
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 4. The occurrence referred to in the Counterclaim, and all injuries and damages, if 

any, resulting therefrom, were caused by the acts or omissions of a third party or parties over 

whom SFR had no control. 

 5. SFR did not breach any statutory or common law duties allegedly owed to the 

Bank. 

 6. The Bank failed to mitigate its damages, if any. 

 7. The Bank’s claims are barred because SFR complied with applicable statutes and 

with the requirements and regulations of the State of Nevada. 

 8. The Banks’ claims are barred because the Association and its agents complied 

with applicable statutes and regulations. 

 9. The Bank’s causes of action are barred in whole or in part by the applicable 

statutes of limitations or repose, or by the equitable doctrines of laches, waiver, estoppel, 

ratification, and unclean hands. 

 10. The Bank is not entitled to equitable relief because it has an adequate remedy at 

law. 

 11. The Bank has no standing to enforce the first deed of trust and/or the underlying 

promissory note. 

 12. The Bank has no standing to enforce the statutes and regulations identified in the 

Counterclaim. 

 13. The first deed of trust and other subordinate interests in the property were 

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116. 

 14. The Bank has no standing to challenge the constitutionality of NRS 116. 

 15. The Banks claims are barred because the Association and its agents complied with 

the foreclosure noticing requirements outlined in the CC&Rs. 

 16. The Bank has no remedy against SFR because, pursuant to NRS 116.31166, SFR is 

entitled to rely on the recitals contained in the Association foreclosure deed that the sale was 

properly noticed and conducted. 
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 17. The bank has no remedy against SFR because SFR is a bona fide purchaser for 

value. 

 18. The Bank has no remedy against SFR because the amounts owed under the first 

deed of trust have been satisfied. 

(4) A list of all claims or defenses to be abandoned. 

Marchai’s claims or defenses to be abandoned 

 None. 

SFR’s claims or defenses to be abandoned 

 None. 

Wyeth Ranch’s claims or defenses to be abandoned 

 None. 

(5) A list of all exhibits, including exhibits which may be used for impeachment, and a 
specification of any objections each party may have to the admissibility of the exhibits of an 
opposing party. If no objection is stated, it will be presumed that counsel has no objection to 
the introduction into evidence of these exhibits. 

 See the attached Joint Exhibits List. 

(6) Any agreements as to the limitation or exclusion of evidence. 

 None. 

(7) A list of the witnesses (including experts), and the address of each witness which each party 
intends to call. Failure to list a witness, including impeachment witnesses, may result in the 
court’s precluding the party from calling that witness. 

Marchai’s witnesses 
 1. Chaim Freeman 
  c/o David J. Merrill, P.C. 
  10161 Park Run Drive, Suite 150 
  Las Vegas, Nevada 89145 
 2. Scott Sawyer 
  Sebastian Investment Corporation 
  6320 Canoga Avenue, Suite 1500 
  Woodland Hills, California 91367 
 3. R. Scott Dugan 
  R. Scott Dugan Appraisal Company, Inc. 
  8930 West Tropicana Avenue, Suite 1 
  Las Vegas, Nevada 89147 
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 Mr. Dugan is an expert witness who will opine on the value of the property as of the day 

Wyeth Ranch foreclosed. 

 4. Yvette Sauceda 
  Complete Association Management Company 
  4775 West Teco Avenue, Suite 140 
  Las Vegas, Nevada 89118 

 5. Marchai reserves the right to call any witnesses necessary for the authentication of 

any exhibits. 

SFR’s witnesses 
 1. Chris Hardin 
  c/o Kim Gilbert Ebron 
  7625 Dean Martin Drive, Suite 110 
  Las Vegas, Nevada 89139 

Wyeth Ranch’s witnesses 
 1. Yvette Sauceda 
  c/o Lipson Neilson P.C. 
  9900 Covington Cross Drive, Suite 120 
  Las Vegas, Nevada 89144 

(8) A brief statement of each principal issue of law which may be contested at the time of trial. 
This statement shall include with respect to each principal issue of law the position of each 
party. 

1. Whether Wyeth Ranch treated the lien’s superpriority and subpriority portions as separate 
accounts or one running account. 

 Marchai’s position 

 Wyeth Ranch treated the superpriority and subpriority portions of its lien as one running 

account, not separate accounts. When Wyeth Ranch charged an assessment, interest, or fee to 

Perez, it noted the charge on one account ledger. And when Wyeth Ranch received payment 

towards Perez’s account, it noted it on the same account ledger. Although Wyeth Ranch 

maintained separate ledgers for assessments and fines, it did not keep a different account for its 

lien’s superpriority and subpriority portions. 
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 SFR and Wyeth Ranch’s position 

 Cranesbill does not limit the review of multiple accounts to the superpriority portion or 

subpriority portions of the lien, but also includes costs of foreclosure, and therefore allows 

payments to be applied separately to cost of foreclosure.  See Cranesbill at 231-232, stating: "[t]he 

resolution of this issue may vary depending on whether the district court considers the unpaid 

HOA assessments and other costs the homeowner is required to pay to the HOA, such as the 

costs of foreclosure, to be on a running account, and therefore a single debt, or whether it 

considers there to be multiple accounts. Compare 60 Am. Jur. 2d Payment § 72  [*232]  (2019) 

(addressing a single running account), with [**12]  Able Elec., 104 Nev. at 33, 752 P.2d at 

220 (addressing multiple accounts)." 

2. Whether Wyeth Ranch and Perez had an agreement directing the application of Perez’s 
payments. 

 Marchai’s position 

 Wyeth Ranch and Perez did not have any agreement directing the application of Perez’s 

partial payments to any specific charges on her account. Although Perez and Wyeth Ranch 

entered into a payment plan in March 2010, which specified how Wyeth Ranch would apply each 

payment, that payment plan required Perez to make monthly payments of $669.87 starting on 

April 1, 2010. Perez never made a payment of $669.87 on or after April 1. And the payment plan 

terminated on July 2, 2010. 

 SFR and Wyeth Ranch’s position 

 Cranesbill does not require an agreement between a homeowner and the homeowner's 

association on how to apply the homeowner's partial payments.  Cranesbill instead states: [i]n 

general, "[w]hen a debtor partially satisfies a judgment, that debtor has the right to make an 

appropriation of such payment to the particular obligations outstanding." Id. at 30-31, 32, 752 

P.2d at 219, 220. The debtor must direct that appropriation "at the time the payment is 

made." [**10]  Id. at 32, 752 P.2d at 220. If the debtor does not direct how to apply the payment 

to her account, the creditor may determine how to allocate the payment. Id. at 32, 752 P.2d at 
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220. But, in that circumstance, once the creditor applies the partial payment, "the creditor may 

not thereafter change the application to another debt." Id. 

3. How Wyeth Ranch applied Perez’s payments. 

 Marchai’s position 

 For each payment Perez made after April 2008, Alessi & Koenig first removed a portion 

of each payment for its collection costs. Wyeth Ranch then applied the remaining amount to 

Perez’s account. Wyeth Ranch has not produced any document (and its witness testified that no 

such record exists), demonstrating how Wyeth Ranch applied each of Perez’s partial payments 

made after April 2008. But the documents reveal that Wyeth Ranch applied partial payments first 

to assessments (as opposed to interest or late fees). And, a September 2008 report produced by 

Wyeth Ranch reflects that it applied payments to the oldest association dues first. 

 SFR’s position 

 Here, the evidence will establish the Association directed the payments as follows: First, a 

portion of each payment paid collections costs and fees. Second, the remaining portion was 

forwarded to the Association who then applied the funds to the most recent past due 

assessments, and then if any remained, to the oldest debt due. With the exception of two 

payments, the borrower never made any further payments that could both cover the collection 

costs and fees and the then-most recent past due assessment, such that when the Association 

foreclosed, the lien still contained super-priority amounts.   

 Wyeth Ranch’s position 

 If a homeowner does not direct payments to a superpriority portion, under Cranesbill an 

HOA (or Wyeth here) can decided how to direct payments.  In choosing how to direct those 

payments the HOA has no obligation to guarantee a superpriority sale or protect from a 

superpriority sale. Id., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after 

payment is made, deliver to the purchaser, or his or her successor or assign, a deed without 

warranty . . ."  The HOA either conducted a valid superpriority or a valid subpriority sale and 

should prevail on Marchai's alternative claims for damages. 
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4. Whether Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien. 

 Marchai’s position 

 Because the documentary evidence suggests that Wyeth Ranch applied payments first to 

the oldest assessments, Perez’s payments satisfied the lien’s superpriority portion. But even if 

the Court receives conflicting evidence on how Wyeth Ranch applied payments, under the 

common law, it is presumed that payments are applied to the oldest amounts first when the 

parties have a running account. 

 SFR’s position 

 No. Here, the evidence will establish the Association directed the payments as follows: 

First, a portion of each payment paid collections costs and fees. Second, the remaining portion 

was forwarded to the Association who then applied the funds to the most recent past due 

assessments, and then if any remained, to the oldest debt due. With the exception of two 

payments, the borrower never made any further payments that could both cover the collection 

costs and fees and the then-most recent past due assessment, such that when the Association 

foreclosed, the lien still contained super-priority amounts.  

 Wyeth Ranch’s position 

 If a homeowner does not direct payments to a superpriority portion, under Cranesbill an 

HOA (or Wyeth here) can decided how to direct payments.  In choosing how to direct those 

payments the HOA has no obligation to guarantee a superpriority sale or protect from a 

superpriority sale. Id., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after 

payment is made, deliver to the purchaser, or his or her successor or assign, a deed without 

warranty . . ."  The HOA either conducted a valid superpriority or a valid subpriority sale and 

should prevail on Marchai's alternative claims for damages. 

5. Whether the equities weigh in favor of applying Perez’s partial payments towards the lien’s 
superpriority portion. 

 Marchai’s position 

 If the Court weighs the equities, it should conclude that Perez’s payments satisfied the 

lien’s superpriority portion. SFR acquired its interest in the property for a mere $21,000. Yet the 
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property had a market value of $360,000. SFR has rented the property for seven years and 

received (or had the right to receive) far above $21,000. If Wyeth Ranch’s foreclosure 

extinguished Marchai’s deed of trust, it loses its security for the loan. And, it subjects Perez to a 

deficiency judgment of the entire amount of the loan. Further, if Wyeth Ranch foreclosed upon a 

superpriority lien, then it must disgorge any excess proceeds it retained, plus interest, costs, and 

potentially attorney’s fees. 

 SFR’s position 

 Under Cranesbill, because the Association directed the payment at the time it received it, 

this Court does not reach the equitable analysis. This analysis only comes into play when neither 

the homeowner nor the Association directed payment. The evidence here will show the 

Association did direct the payment, first to collection costs and fees, then to the most recent past 

due assessments then to the oldest debt. With the exception of two payments, the borrower never 

made any further payments that could both cover the collection costs and fees and the then-most 

recent past due assessment, such that when the Association foreclosed, the lien still contained 

super-priority amounts. 

 Wyeth Ranch’s position 

 If a homeowner does not direct payments to a superpriority portion, under Cranesbill an 

HOA (or Wyeth here) can decided how to direct payments.  In choosing how to direct those 

payments the HOA has no obligation to guarantee a superpriority sale or protect from a 

superpriority sale. Id., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after 

payment is made, deliver to the purchaser, or his or her successor or assign, a deed without 

warranty . . ."  The HOA either conducted a valid superpriority or valid subpriority sale and 

should prevail on Marchai's alternative claims for damages, that do not include a claim for 

proceeds after the sale or disgorgement damages. 
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6. Whether a rebuttable presumption applies that Wyeth Ranch followed the law when it 
applied the foreclosure sale proceeds to Perez’s account. 

 Marchai’s position 

 NRS § 47.250(16) creates a rebuttable presumption that “the law has been obeyed.” 

Here, Wyeth Ranch applied $10,679.12 to Perez’s account following the foreclosure. It could 

only have received and applied that amount to Perez’s account if Perez’s payments had satisfied 

the lien’s superpriority portion. 

 SFR’s position 

 There is no law that governs how an Association must apply funds to any given 

delinquent account.  Thus, the presumption that the Association followed the law does not apply 

to the Association's application of payments. Here, the Court must abide by how the Association 

applied the payments at the time the payments were received. This application cannot be 

changed after the fact.  

SFR is unclear as to what Marchai means when it talks about application of the sales 

proceeds to the Association's lien, but under NRS 116.31164, the order of payment is as follows:  

1.  reasonable expenses of sale; 

2. reasonable expenses of securing possession before sale;  

3. satisfaction of the association's lien;  

4. satisfaction of junior liens;  

5.  remittance of excess to unit's owner.  
 

 Most importantly, NRS 116.31166(9) provides, "[t]he receipt for the purchase money 

contained in such a deed is sufficient to discharge the purchaser from obligation to see to the 

proper application of the purchase money." Thus, even if the Association applied the sale 

proceeds incorrectly (something SFR does not believe happened), this misapplication would not 

affect SFR's title or that the sale extinguished the deeds of trust.  

 Wyeth Ranch’s position 

 Even assuming a superpriority sale, Marchai would have the burden of demonstrating that 

proceeds of the sale were applied incorrectly, that cannot be presumed.  Nev. Rev. Stat. Ann. § 
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47.250(5) has a disputable presumption "that money paid by one to another was due to the 

latter."  Here, SFR paid to purchase the property, some of those funds were paid to Alessi as 

collection costs, some went to Wyeth Ranch, and the remainder were interplead.  Marchai does 

not have a claim that proceeds from the sale were misapplied to seek those proceeds. 

7. Whether Wyeth Ranch foreclosed upon a superpriority or subpriority lien. 

 Marchai’s position 

 As discussed above, because Perez’s partial payments satisfied the superpriority portion 

of Wyeth Ranch’s lien, Wyeth Ranch foreclosed upon a subpriority lien. 

 SFR’s position 

 The Association foreclosed upon its lien which at the time of the sale contained super-

priority amounts.  

 Wyeth Ranch’s position 

 If a homeowner does not direct payments to a superpriority portion, under Cranesbill an 

HOA (or Wyeth here) can decided how to direct payments.  In choosing how to direct those 

payments the HOA has no obligation to guarantee a superpriority sale or protect from a 

superpriority sale. Id., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after 

payment is made, deliver to the purchaser, or his or her successor or assign, a deed without 

warranty . . ."  The HOA either conducted a valid superpriority or valid subpriority sale and 

should prevail on Marchai's alternative claims for damages. 

8. Whether SFR acquired its interest in the property subject to Marchai’s deed of trust. 

 Marchai’s position 

 Because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien, 

Wyeth Ranch foreclosed upon a subpriority lien. Hence, Marchai’s deed of trust survived the 

foreclosure, and SFR acquired its interest in the property subject to Marchai’s deed of trust. 

 SFR’s position 

 No. SFR acquired title to the Property free and clear of the Deeds of Trust.  
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 Wyeth Ranch’s position 

 If a homeowner does not direct payments to a superpriority portion, under Cranesbill an 

HOA (or Wyeth here) can decided how to direct payments.  In choosing how to direct those 

payments the HOA has no obligation to guarantee a superpriority sale or protect from a 

superpriority sale. Id., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after 

payment is made, deliver to the purchaser, or his or her successor or assign, a deed without 

warranty . . ."  The HOA either conducted a valid superpriority or valid subpriority sale and 

should prevail on Marchai's alternative claims for damages. 

(9) An estimate of the time required for trial. 

 Two–three days. 

(10) Any other matter which counsel desires to bring to the attention of the court prior to trial. 

 The parties are working on a stipulated statement of facts that may significantly curtail 

the trial’s length. 

 Wyeth Ranch has a pending Motion for Summary Judgment. 

 SFR objects to Scott Dugan's report and testimony as the issue of commercial 

reasonableness is not an issue before this Court on remand. If that issue did exist, it was waived 

when it was not raised on appeal. Because the remand is limited to the homeowner payment  
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issue, SFR objects to Mr. Dugan's report and testimony regarding the retrospective market value 

of the Property on the date of the sale as it has no bearing on the issues being tried.  

Dated this 6th day of November 2020.  

David J. Merrill, P.C. 
 

 
 
By: /s/ David J. Merrill    
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 
 

Lipson Neilson P.C. 
 
 
 
By: /s/ David T. Ochoa    
 David T. Ochoa 
 Nevada Bar No. 10414 
 9900 Covington Cross Drive, Suite  
  120 
 Las Vegas, Nevada 89144 
 (702) 382-1500 
Attorneys for Wyeth Ranch Community 
Association 
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JOINT EXHIBITS 

 
Exhibit 
Number 

Bates 
Number(s) 

 
Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

1 MBT0001 Legal Description    

2 MBT0675 Peak Loan Servicing Spreadsheet  X  

3 MBT0679 SFR Delinquency Review  X  

4 WY000386

–

WY000390 

Log    

5 WY000001

–

WY000055 

Declaration of Covenants, Conditions and 

Restrictions for Wyeth Ranch (Oct. 4, 2002) 

   

6 WY000056

–

WY000063 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Nov. 14, 2002) 

   

7 WY000064

–

WY000069 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Feb. 28, 2003) 

   

 
1  Unless objected to, the parties stipulate to the admissibility of the exhibits. 
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Exhibit 
Number 
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Number(s) 

 
Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

8 WY000070

–

WY000073 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(May 20, 2003)  

   

9 WY000074

–

WY000077 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Aug. 25, 2003)  

   

10 WY000078

–

WY000081 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Nov. 10, 2003)  

   

11 WY000082

–

WY000086 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Feb. 10, 2004)  

   

12 WY000087

–

WY000090 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(May 4, 2004)  

   

13 WY000432

–

WY000444 

Deed of Trust (July 15, 2004)     

14 WY000445

–

WY000471 

Deed of Trust (July 15, 2004)     

15 WY000591

–

WY000593 

Grant, Bargain, Sale Deed (July 16, 2004)     

16 WY000587

–

WY000590 

Grant, Bargain, Sale Deed (July 19, 2004)     

17 WY000091

–

WY000094 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(July 22, 2004)  
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Exhibit 
Number 

Bates 
Number(s) 

 
Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

18 WY000095

–

WY000098 

Amendment to Declaration of Covenants, 

Conditions and Restrictions for Wyeth Ranch 

(Nov. 4, 2004)  

   

19 MBT0002–

MBT0010 

InterestFirst Adjustable Rate Note (Oct. 19, 

2005)  

 X  

20 MBT0011–

MBT0032 

Deed of Trust (Oct. 19, 2005)     

21 MBT0754–

MBT0769 

Loan Policy of Title Insurance (Nov. 9, 2005)    

22 6–7 Substitution of Trustee and Full Reconveyance 

(Nov. 4, 2005) 

   

23 9–10 Substitution of Trustee and Full Reconveyance 

(Nov. 7, 2005) 

   

24 WY000402

–

WY000409 

Deed of Trust (Dec. 26, 2006)    

25 WY000339 Email from Rose to Parker (Dec. 28, 2006)    

26 MBT0058 Letter from Cristela Perez (Jan. 23, 2007)    

27 MBT0270 Letter from Roses to Wyeth Ranch (Jan. 24, 

2007) 

   

28 MBT0279 Email from Johnson to Crystal Parker (Jan. 24, 

2007) 

   

29 WY000327 Letter from Perez to Wyeth Ranch (Jan. 24, 

2007) 

   

30 WY000336 Email from Parker to Johnson (Jan. 24, 2007)    

31 WY000337 Email from Johnson to Rose (Jan. 25, 2007)    

32 WY000338 Email from Parker to Johnson (Jan. 25, 2007)    
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Exhibit 
Number 

Bates 
Number(s) 

 
Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

33 WY000334 Email from Rose to Johnson (Jan. 30, 2007)    

34 WY000335 Email from Rose to Johnson (Jan. 30, 2007)    

35 WY000116 Letter from Wyeth Ranch to Perez (Apr. 4, 

2007) 

   

36 WY000329 Email from Rose to Johnson (May 24, 2007)    

37 WY000330 Email from Ritchey to Johnson (June 1, 2007)    

38 WY000331 Email from Rossol to Johnson (June 1, 2007)    

39 WY000333 Email from Chris to Johnson (June 1, 2007)    

40 WY000332 Email from Christians to Johnson (June 2, 

2007) 

   

41 WY000324 Letter from Wyeth Ranch to Perez (Aug. 21, 

2007) 

   

42 WY000323 Letter from Wyeth Ranch to Perez (Sept. 18, 

2007) 

   

43 WY000322 Letter from Wyeth Ranch to Perez (Oct. 5, 

2007) 

   

44 WY000284 Letter from Wyeth Ranch to Perez (Sept. 11, 

2008) 

   

45 WY000392 Account Statement (Sept. 17, 2008)    

46 WY000477

–

WY000478 

Lien Letter (Sept. 30, 2008)    

47 WY000628 Notice of Delinquent Assessment (Lien) (Sept. 

30, 2008) 

   

48 WY000108

–

WY000109 

Retainer Agreement (Oct. 28, 2008)    
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Exhibit 
Number 
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Number(s) 
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Date 
Offered 

 
Objection1 

Date 
Admitted 

49 WY000476 Notice of Default and Election to Sell Under 

Homeowners Association Lien (Dec. 17, 2008) 

   

50 WY000472

–

WY000475 

Certified Mail Receipts (Jan. 7, 2009)    

51 WY000099

–

WY000100 

Delinquent Collection Policy (Sept. 10, 2009)    

52 WY000350 Authorization to Conclude Non-Judicial 

Foreclosure and Conduct Trustee Sale (Nov. 5, 

2009) 

   

53 WY000505 Notice of Trustee’s Sale (Dec. 18, 2009)    

54 WY000493

–

WY000498 

Record Property Information Report (Dec. 21, 

2009) 

   

55 WY000507

–

WY000509 

Certified Mail Receipts (Jan. 25, 2010)    

56 WY000511

–

WY000512 

Certified Mail Receipts (Jan. 25, 2010)    

57 WY000504 Facsimile Cover Letter (Feb. 3, 2010)    

58 WY000506 Payment Receipt (Feb. 18, 2010)    

59 WY000521

–

WY000522 

Payment Plan Detail (Mar. 11, 2010)    

60 WY000523

–

WY000524 

Letter from Alessi & Koenig to Perez (Apr. 13, 

2010) 

   

61 WY000533 Payment Receipt (May 11, 2010)    
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Exhibit 
Number 
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Number(s) 
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Date 
Offered 

 
Objection1 

Date 
Admitted 

62 MBT0504 Pre-Notice of Trustee Sale Notification (July 13, 

2010) 

   

63 WY000539

–

WY000540 

Facsimile Cover Letter (July 27, 2010)    

64 WY000541 Payment Receipt (Aug. 4, 2010)    

65 WY000542

–

WY000543 

Payment Plan Detail (Aug. 6, 2010)    

66 WY000544 Payment Receipt (Sept. 29, 2010)    

67 WY000545 Payment Receipt (Nov. 30, 2010)    

68 WY000136 Letter from Wyeth Ranch to Perez (Dec. 27, 

2010) 

   

69 MBT0628–

MBT0629 

Email from Charlene Fan to Branko Jeftic (Mar. 

8, 2011) 

   

70 14 Rescission of Notice of Trustee’s Sale (Mar. 8, 

2011) 

   

71 WY000631 Notice of Trustee’s Sale (Mar. 8, 2011)    

72 WY000546 Payment Receipt (Mar. 11, 2011)    

73 MBT0513–

MBT0517 

Certified Mail Receipts (Apr. 4, 2011)    

74 MBT0286–

MBT0287 

Notice of Delinquent Violation Lien (Apr. 21, 

2011) 

   

75 MBT0519 Payment to Alessi & Koenig (May 25, 2011)    

76 WY000110 Authorization to Conclude Non-Judicial 

Foreclosure and Conduct Trustee Sale (June 2, 

2011) 
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Exhibit 
Number 

Bates 
Number(s) 

 
Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

77 MBT0526 Breach of Payment Plan Letter (July 27, 2011)    

78 WY000562 Payment Receipt (Aug. 4, 2011)    

79 WY000101

–

WY000102 

Delinquent Collection Policy Wyeth Ranch 

Homeowners Association (Nov. 10, 2011) 

   

80 WY000657 Lien Letter (Nov. 29, 2011)    

81 WY000658

–

WY000659 

Lien Letter (Nov. 29, 2011)    

82 WY000727 Notice of Delinquent Assessment (Lien) (Nov. 

29, 2011) 

   

83 MBT0539 Pre-Notice of Default (Jan. 25, 2012)    

84 WY000646 Notice of Default and Election to Sell Under 

Homeowners Association Lien (Feb. 14, 2012) 

   

85 WY000570

–

WY000581 

Real Estate Listing Report (Feb. 15, 2012)    

86 WY000582

–

WY000584 

Real Property Parcel Record (Feb. 23, 2012)    

87 WY000645 Certified Mail Receipts (Mar. 5, 2012)    

88 WY000753

–

WY000754 

First Class Mail Envelopes (Mar. 5, 2012)    

89 WY000352

–

WY000353 

Email from O’Connor to Rose (Mar. 9, 2012)    

90 MBT0744–

MBT0745 

Corporate Assignment of Deed of Trust (Mar. 

14, 2012) 
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Exhibit 
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Exhibit Description 

Date 
Offered 

 
Objection1 

Date 
Admitted 

91 WY000649 Payment Receipt (Mar. 19, 2012)    

92 MBT0719–

MBT0720 

Corporate Assignment of Deed of Trust (May 5, 

2012) 

   

93 WY000680 Payment Receipt (May 8, 2012)    

94 MBT0710–

MBT0711 

Corporate Assignment of Deed of Trust (May 

25, 2012) 

   

95 MBT0576 Pre-Notice of Trustee Sale Notification (July 18, 

2012) 

   

96 MBT0577 Pre-Notice of Trustee Sale Notification (July 18, 

2012) 

   

97 WY000672

–

WY000673 

Assignment of Mortgage (July 26, 2012)    

98 WY000681 Payment Receipt (July 28, 2012)    

99 MBT0047–

MBT0049 

Notice of Intent to Foreclose (Oct. 3, 2012)    

100 WY000719 Notice of Trustee’s Sale (Oct. 10, 2012)    

101 WY000691

–

WY000694 

Certified Mail Receipts (Oct. 25, 2012)    

102 MBT0297–

MBT0299 

Email from Eden to O’Connor (Oct. 30, 2012)    

103 MBT0300 Letter from Perez to Wyeth Ranch (Oct. 31, 

2012) 

   

104 WY000103

–

WY000104 

Delinquent Collection Policy (Nov. 15, 2012)    

105 WY000107 Executive Session Meeting (Nov. 15, 2012)    
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Exhibit 
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Objection1 

Date 
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106 WY000696

–

WY000697 

Affidavit of Service (Nov. 26, 2012)    

107 MBT0590 Payment to Alessi & Koenig (Nov. 27, 2012)    

108 MBT0037–

MBT0038 

Assignment of Deed of Trust (Mar. 12, 2013)    

109 WY000720

–

WY000721 

Letter from Alessi & Koenig to Perez (Apr. 11, 

2013) 

   

110 MBT0702–

MBT0705 

Transfer of Servicing Letter (June 17, 2013)    

111 MBT0699–

MBT0701 

Loan Master Report (July 3, 2013)  X  

112 MBT0697 Letter from Peak Loan Servicing to Perez (July 

10, 2013) 

   

113 MBT0698 Affiliated Business Arrangement Disclosure 

Statement (July 10, 2013) 

 X  

114 MBT0617 Notice of Trustee’s Sale (July 11, 2013)    

115 MBT0691–

MBT0694 

Peak Loan Servicing Financial Statement (July 

15, 2013) 

 X  

116 MBT0636–

MBT0637 

Email from Bates to Nicole Gaudin (July 29, 

2013) 

   

117 MBT0638–

MBT0639 

Email from Fran Brockett to Bates (July 29, 

2013) 

   

118 WY000722

–

WY000724 

Certified Mail Receipts (July 29, 2013)    

119 WY000760 Affidavit of Posting Notice of Sale (July 30, 

2013) 
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120 MBT0640–

MBT0643 

Email from Nevada Legal Support Services to 

Bates (July 31, 2013) 

   

121 MBT0696 Loan Reinstatement Calculation (Aug. 7, 2013)  X  

122 WY000762 Affidavit of Publication (Aug. 16, 2013)    

123 WY000105

–

WY000106 

Collection Policy (Aug. 21, 2013)    

124 MBT0645 Email from Bates to Maximum Financial (Aug. 

28, 2013) 

   

125 WY000358

–

WY000360 

Email from Michaels to O’Connor (Aug. 28, 

2013) 

   

126 MBT0050–

MBT0051 

Trustee’s Deed Upon Sale (Aug. 29, 2013)    

127 MBT0627 Cashier’s Check (Aug. 29, 2013)    

128 WY000766 Payment Receipt (Aug. 29, 2013)    

129 WY000361 Check Stubs (Sept. 3, 2013)    

130 MBT0673–

MBT0674 

Letter from Peak Loan Servicing to Cristela 

Perez (Sept. 5, 2013) 

   

131 WY000365 Adjustment Register (Oct. 1, 2013)    

132 MBT0680–

MBT0690 

Preliminary Report for Title Insurance (Oct. 9, 

2013) 

   

133 MBT0651–

MBT0670 

Complaint for Interpleader (Oct. 23, 2013)    

134 MBT0676 Letter from Peak Loan Servicing to Cristela 

Perez (Nov. 8, 2013) 
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135 MBT0695 Evidence of Lender Place Insurance (Feb. 15, 

2015) 

   

136 MBT0052–

MBT0053 

Certificate of Custodian of Records Pursuant to 

NRS 52.260 (Oct. 9, 2015) 

   

137 MBT0678 Insurance Coverage Notification (Oct. 13, 

2015) 

   

138 WY000377

–

WY000380 

Resident Transaction Detail (Oct. 16, 2015)    

139 WY000381

–

WY000385 

Resident Transaction Detail (Oct. 16, 2015)    

140 MBT0329–

MBT0332 

Affidavit of David Alessi (Nov. 10, 2015)    

141 18–20 Records Search & Order System (Jan. 11, 

2016) 

   

142  Appraisal of Real Property Expert Report 

Prepared by Scott Dugan (Apr. 14, 2017) 

 X  

143  Notice of Accounting for Injunction Pending 

Appeal: September 2020 (Oct. 13, 2020) 

   

144  Second Amended Notice of Taking Deposition 

of Wyeth Ranch Community Association 
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LIPSON NEILSON P.C. 
KALEB D. ANDERSON, ESQ. 
Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada  89144 
(702) 382-1500 
(702) 382-1512 - fax 
kanderson@lipsonneilson.com 
dochoa@lipsonneilson.com 
 
Attorneys for Defendant Wyeth Ranch Community Association  
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

MARCHAI, B.T., a Nevada business trust 
 
    Plaintiff, 
 
v. 
 
CRISTELA PEREZ, an individual, et al. 
 
    Defendants. 
 

Case No.: A-13-689461-C 
Dept. No.: XII 
 
Consolidated with: A-16-742327-C 

 
DEFENDANT WYETH RANCH 
COMMUNITY ASSOCIATION’S 
MOTION FOR 
RECONSIDERATION OR 
CLARIFICATION UNDER NRCP 
60, ALTERNATIVELY MOTION IN 
LIMINE 
 
(HEARING DATE REQUESTED) 

 
AND ALL RELATED CLAIMS AND ACTIONS. 
 

 
 

 

Defendant WYETH RANCH COMMUNITY ASSOCIATION (“HOA”), by and 

through its counsel of record at the law firm of LIPSON NEILSON P.C., respectfully 

submits the following Motion for Reconsideration or Clarification Under NRCP 60, 

Alternatively Motion in Limine.  

/// 

/// 

/// 

/// 

/// 

Case Number: A-13-689461-C

Electronically Filed
12/4/2020 5:32 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is made and based upon the Memorandum of Points and Authorities, 

the exhibits attached hereto, the pleadings and papers on file herein, and any oral 

argument that may be presented at any hearing on the Motion.   

DATED this 4th day of December, 2020. 

 
     LIPSON NEILSON P.C. 
 
 
      /s/ David T. Ochoa 
     By:         
      KALEB D. ANDERSON, ESQ. 

Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 
Attorneys for Defendant  
Wyeth Ranch Community Association 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Despite the case having been litigated for years, recently remanded, and set for 

trial, Marchai is attempting to amend its claims and argue new damages presented for 

the first time in its November 2, 2020, Opposition to the HOA’s Summary Judgment 

Motion.  Marchai has never before asserted anything different than either the deed of 

trust survived the sale, or otherwise the sale should be set aside as a wrongful 

foreclosure.  Now Marchai alleges for the first time that if the foreclosure on 

superpriority portion of the lien is found and upheld, it has still been damaged by 

misapplication of the proceeds of the sale, after the sale.  As will be explained below, 

Marchai has never asserted this before in its Complaint, prior motions, written discovery 

responses, or disclosures, including never providing a computation of damages for this 

assertion. 

   If Marchai knew this was where it was going to go after remand, it had the burden 

to amend its pleadings and update its disclosures.  To this point, Marchai is obviously 

aware of this burden as it has previously, in this case, filed a Motion to amend its claims 

after the deadline and argued a change in law as a basis.  Additionally, Marchai filed a 

motion to reopen discovery after the remand, but on a limited basis not related to the 

application of proceeds after a valid sale.  

    Asserting a claim for the first time in an Opposition is not a request to amend, and 

no request to amend has been submitted.  No computation of the new alleged damages 

has ever been provided.  Marchai made the choice to not litigate the scenario of 

whether a superiority sale was actually upheld and application of the proceeds after the 

sale.  Marchai should not be able to amend it claims or assert those damages now.   

Marchai raised this issue for the first time in its Opposition. The HOA attempted to 

address Marchai’s untimely assertion in its Reply.  The HOA sought clarification of the 

Summary Judgment Order at the November 10 Calendar Call shortly after the hearing. 

See opening minutes of November 10 Calendar Call. Counsel for the HOA and Marchai 
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conferred about the dispute of whether Marchai is raising this issue for the first time and 

a dispute about the Court’s clarification. See Exhibit 1, attached hereto. The HOA 

submitted a competeing Order it believed incorporated the clarification by the Court, 

however, the Court signed Marchai’s Order that does not address this issue. Marchai 

has expressed that intends to bring this new claim at trial.  Exhibit 1.  Thus, this motion 

is necessary to seek reconsideration or clarification of the prior order, or alternatively 

this is a motion in limine seeking a separate order that this issue should not be raised at 

trial. 

II. STATEMENT OF UNDISPUTED FACTS 

 On or around October 19, 2005, Cristela Perez (“Borrower”) obtained a loan to 

purchase the Property. See Complaint in Case No. A-16-742327-C, attached hereto as 

Exhibit 2 ¶ 7. The loan was secured by a deed of trust with CMG Mortgage named as 

beneficiary. Id. ¶ 8. The deed of trust was subsequently assigned to CitiMortgage, Inc. 

and Stanwich Mortgage Loan Trust, Series 2012-6. Id. ¶¶ 22, 24. In March 2013, the 

deed of trust was assigned to Plaintiff. Id. ¶ 27.  

 Sometime after purchasing the Property, Borrower defaulted on her quarterly 

homeowners’ assessments. See generally id.; The HOA's, sold the Property to SFR 

Investment Pool 1 LLC (“SFR”) for $21,000. Ex. 1 ¶ 30. A trustee’s deed upon sale was 

recorded in SFR’s favor in September 2013. See Trustee’s Deed Upon Sale, Exhibit 3.  

III. STANDARD OF REVIEW 

Reconsideration 

EDCR 2.24(b) provides in part tha “[a] party seek reconsideration of ruling of the 

court,  . . ., must file a motion for such relief within 14 days after service of written notice 

of the order.”  The Nevada Supreme Court has held that motions for reconsideration are 

appropriate when decision is clearly erroneous,” Masonry and Tile Contractors v. Jolly 

Urga & Wirth, 113 Nev. 737, 741 (1997).  Given that Marchai’s Opposition 

inappropriately raised a new issue it is unclear if the Court’s Order allows that issue to 

proceed; respectifully, if the issue is allowed to be raised in this way and allowed to 
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proceed the decision is cleary erroneous.  You do not ask for around ten thousand in 

proceeds from a valid sale by alleging the sale was wrongful and asking for an alleged  

value of the property of hundreds of thousands of dollars. 

Clarification 
 
NRCP 60(a) provides: “[t]he court may correct a clerical mistake or a mistake arising 

from oversight or omission whenever one is found in a judgment, order, or other part of 

the record. The court may do so on motion or on its own, with or without notice.  If the 

Court meant to address that a party cannot for the first time raise a new claim and new 

damages in an Opposition at the motion deadline after years of litigation, the Court can 

clarify the prior order. 

Motion in Limine 

 Motions in Limine have long been recognized as a vehicle by which a party may 

seek to preclude the introduction of evidence prior to trial to avoid undue prejudice.  

Determinations about admissibility of evidence are properly “conducted out of the 

hearing of the jury, to prevent the suggestion of inadmissible evidence.”  NRS 47.080.  

The purpose of a motion in limine is to allow the trial court to rule in advance of trial on 

the admissibility and relevance of certain forecasted evidence.  See Luce v. United 

States, 469 U.S. 38, 41 n. 4 (1984).  In fact, motions in limine are the preferred method 

for making pre-trial determination on the admissibility of evidence.  Otherwise valuable 

time and judicial resources can be wasted when objections to the admissibility of 

evidence are brought during trial.  See State ex rel. Dept. of Highways v. Nevada 

Aggregates & Asphalt Co., 92 Nev. 370, 373, 551 P.2d 1095, 1098 (1976).  

Furthermore, “[t]he decision to admit or exclude testimony is within the sound discretion 

of the trial court and will not be disturbed unless it is manifestly wrong.”  Hall v. SSF, 

Inc., 112 nev. 1384, 1392-93, 930 P.2d 94, 99 (1996); Nevada Aggregates & Asphalt 
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Co., 92 Nev. at 376, 551 P.2d at 1098.  Specifically, it is within the sound discretion of 

the trial court to exclude as evidence at trial any discovery completed after the discovery 

cut-off date.  See Dow Chem. Co. v. Mahlum., 114 Nev. 1468, 1506, 970 P.2d 98, 122-

23 (1998), overruled on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11 

(2011); Leiper v. Margolis, 111 Nev. 1012, 899 P.2d 574 (1995). 

IV. PROCEDURAL BACKGROUND 

In the District Court’s Order entered March 22, 2016, the Court found that Marchai 

failed to establish the sale was commercially unreasonable, violated the takings or due 

process clauses, or that the statute was unconstitutionally vague.  Exhibit 4. 

In the District Court’s Order entered January 24, 2017, the Court dismissed 

Marchai’s Quiet Title Claim against the HOA.  Exhibit 5. 

In the District Court’s October 3, 2017 Order, the Court found that Notice was 

proper, however, found for Marchai based on a determination that Borrower’s partial 

payments paid off the superpriority portion of the lien.  Exhibit 6. 

On November 6, 2017, SFR filed its Case Appeal Statement and Notice of Appeal, 

appealing the determination on the application of Borrower’s partial payments.  Exhibit 

7. 
Marchai did not appeal the earlier orders or the determination on notice from the 

October 3, 2017. 

On March 18, 2020, the Nevada Supreme Court entered its Order Vacating 

Judgment and Remanding.  Exhibit 11.  Within that Order the Nevada Supreme Court 

found and affirmed that the 2008 Notice of Delinquent Assessment was the operative 

notice to review superpriority and that a Borrower’s payments could satisfy the 

superpriority portion of an HOA lien.  However, the Court remanded on finding that 

under  9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 

2020), the facts surrounding the payments needed to be analyzed to determine if the 

payments actually satisfied the superpriority portion of the lien. 
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On August 13, 2020, Marchai filed its Motion to Reopen Discovery “to allow Marchai 

to take the N.R.C.P. 30(b)(6) deposition of Wyeth Ranch Community Association or its 

property manager,”  referencing the Nevada Supreme Court’s decision was based on 

Cranesbill.  See Motion to Reopen at 1-2.  Cranesbill does not deal with proceeds after 

the sale, but a homeowner’s partial payments on a HOA’s lien prior to the sale. 

On September 25, 2020, the HOA filed its Motion for Summary Judgment arguing 

the remaining Cranesbill issue remanded is irrelevant to the elements of the wrongful 

foreclosure claim, because It is undisputed that the HOA foreclosed on the remaining 

balance of the lien, whether it was all subpriority or still split at the time of foreclosure, 

and thus was not a wrongful foreclosure.1 

On October 19, 2020, Marchai in addition to arguing issues of fact remain for trial, 

also raised a new claim and damages.  Marchai’s Opposition at 15, stating: “Wyeth 

Ranch could only apply $640.50 to its lien and should have remitted the remaining 

$10,038.62 to Marchai.”  This new claim in the Opposition was alleging misapplication of 

proceeds during a scenario of a valid superpriority foreclosure. 

On November 2, 2020, the HOA filed its Reply, where it pointed out that Marchai 

was rasing a new claims and new damages for the first time, with supporting case law 

on why such a tactic is not allowed. 

On November 10. 2020, at the Calendar Call the HOA sought clarification of the 

Summary Judgment decision, specifically addressing the new claim. See opening 

minutes of November 10 Calendar Call. Counsel for the HOA and Marchai conferred 

about the dispute of whether Marchai is raising this issue for the first time and a dispute 

about the Court’s clarification. See Exhibit 1, attached hereto. The HOA submitted a 

 
1 The HOA disputes that issue of fact remain on Marchai’s claim for alternative damages against 
the HOA.  However, the point of this Motion is to argue the alternative damages in the 
Complaint are not the damages Marchai raised for the first time in its Opposition. 

36



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 8 - 

Li
ps

on
 N

ei
ls

on
 P

.C
. 

99
00

 C
ov

in
gt

on
 C

ro
ss

 D
ri

ve
, S

ui
te

 1
20

 
La

s 
Ve

ga
s,

 N
ev

ad
a 

89
14

4 
(7

02
) 3

82
-1

50
0 

– 
fa

x 
(7

02
) 3

82
-1

51
2 

competeing Order it believed incorporated the clarification by the Court, however, the 

Court signed Marchai’s Order that does not address this issue. Marchai has expressed 

that intends to bring this new claim at trial.  Exhibit 1. 

V. LEGAL ARGUMENT 
 

A. Marchai Alleges a New Claim for Relief and New Damages for the 
First Time in its Opposition, Which Should Not Be Allowed. 
 
1. Marchai’s reference to proceeds after the sale in its Opposition is 

the introduction of a New Claim and New Damages 

In its Opposition, Marchai is alleging for the first time that it suffered damages 

from a misapplication of proceeds after the sale, if in fact it was a superpriority sale. See 

Marchai’s Opposition at 15, stating: “Wyeth Ranch could only apply $640.50 to its lien 

and should have remitted the remaining $10,038.62 to Marchai.”  

Marchai is asserting SFR paid to purchase an interest in the property at the 

foreclosure sale, and that payment became proceeds from the sale that went to Alessi & 

Koenig, as well as the HOA and its management company.  Further, Marchai alleges it  

should have obtained a majority of what went to the HOA.  This is distinguishable from 

what Marchai previously pled and what damages they previously sought.  As argued 

below, Marchai has only ever asserted a wrongful forclosure, however, these new 

damages deal with proceeds from the sale and the issue only arrises from a scenario 

where a valid superprioirty sale has been recognized.  Marchai simply could not have 

previously pled this claim because it never previously entertained within pleadings to 

this Court the possibility of a valid superpriority foreclosure. 

Review of the record demonstrates that Marchai has not previously alleged it is 

entitled to proceeds that went to the HOA.  In its Complaint Marchai’s Fourth Cause of 

Action is for a violation of NRS 116.1113 stating: 

/// 

/// 

/// 
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                                  Fourth Claim for Relief 
(Violation of NRS § 116.1113 et seq.-Against Wyeth Ranch and 
Alessi & Koenig) 
79. Marchai repeats and realleges each of the paragraphs set forth 
above. 
80. Wyeth Ranch and Alessi & Koenig wrongfully foreclosed 
upon the property in violation of the Statute. 
81. Given the above-enumerated violations of the Statute, Marchai 
asserts that Wyeth Ranch's purported sale of the property be 
voided and set aside and  requests any and all damages flowing 
from these violations. 
 

Marchai’s Complaint at 11 (emphasis added).  Thus, Marchai’s violation of NRS 

116.1113 is pled similar to wrongful foreclosure and directs the review to wrongful 

foreclosure.  It makes sense that Marchai would do this as Wrongful foreclosure is 

actually limited to whether the debt foreclosed on existed, and other allegations such as 

notice issues are better pled as a violation of the statute.  Or in otherwords, most of 

Marchai’s Third claim for wrongful foreclosure should have been pled just as a breach of 

NRS 116.1113.  Marchai essentially links these claims, arguing they are wrongful 

foreclosure or breach of NRS 116.1113.  However, in linking the claims, Marchai does 

not address these proceeds after the sale in either the violation of NRS 116.1113 or the 

wrongful foreclosure claim. Marchai does not address proceeds after the sale, and does 

not provide a calculation for any related damages: See Cause of Action for Wrongful 

foreclosure as stated below:   

                                    Third Claim for Relief 
(Wrongful Foreclosure-Against SFR, Wyeth Ranch, and Alessi 
& Koenig) 
67. Marchai repeats and realleges each of the paragraphs set forth 
above. 
68. SFR wrongfully purported to purchase Marchai's property in 
violation of the Statute and common law. 
69. The foreclosure sale was wrongful because the foreclosure 
itself was contrary to law, in that: 
(a) The Statute on its face violates Marchai's constitutional rights, 
in particular Marchai's rights to due process under both the 
Nevada and United States Constitutions. 
(b) The purported foreclosure pursuant to the Statute effected a 
regulatory taking of Marchai's secured interest in the property 
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without just compensation in violation of the Fifth Amendment to the 
United States Constitution. 
(c) Any purported notice provided was also inadequate, insufficient, 
and in violation of Marchai's rights to due process under both the 
United States and Nevada Constitutions. 
(d) The lien, or a portion thereof, had expired by the time of the 
foreclosure. 
(e) Perez paid more than nine months of association dues 
following Wyeth Ranch's institution of an action to enforce its 
lien. 
70. SFR is not a bona fide purchaser of the Property. 
71. SFR's $21,000.00 purchase price for the property was 
unconscionable. 
 72. The sale and purchase of the property was not commercially 
 reasonable. 
73. Based upon the foregoing, Marchai requests an order 
declaring that the purported foreclosure sale did not 
extinguish Marchai's deed of trust, which continues as a valid 
encumbrance against the property. 
74. Based upon the foregoing, Marchai requests an order 
declaring that the purported foreclosure sale be voided and set 
aside because SFR is not a bona fide purchaser of the property. 
75. Based upon the foregoing, Marchai requests an order setting 
aside the purported foreclosure sale as void because SFR's 
$21,000.00 purchase price for the property was not commercially 
reasonable. 
76. Based upon the foregoing, Marchai requests an order declaring 
that the purported foreclosure sale be voided and set aside 
because SFR's $21,000.00 purchase price for the property was 
unconscionable. 
 77. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi 
& Koenig’s conduct as specified herein in an amount to be proven 
at trial. 
 78. Marchai has been required to engage the services of an 
attorney to protect its interests in the property and is entitled to 
recover its reasonable attorney’s fees and costs incurred in 
connection with this action. 
 

Marchai’s Complaint at 9 -11 (emphasis added). None of the allegations in the Third 

Claim for Relief of Wrongful foreclosure above and emphasized in bold address the new 

claim of misapplication of proceeds after the sale.  Further, nothing in the Fourth Claim 

that refers back to the Third Claim of wrongful foreclosure addresses these proceeds 

from the sale either. 

/// 

39



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 11 - 

Li
ps

on
 N

ei
ls

on
 P

.C
. 

99
00

 C
ov

in
gt

on
 C

ro
ss

 D
ri

ve
, S

ui
te

 1
20

 
La

s 
Ve

ga
s,

 N
ev

ad
a 

89
14

4 
(7

02
) 3

82
-1

50
0 

– 
fa

x 
(7

02
) 3

82
-1

51
2 

 First, paragraph 69(e) in the Third Claim discusses the prior homeowner’s partial 

payments during the foreclosure process; not the new owner SFR’s (the Purchaser at 

the Foreclosure Sale’s) payment at the sale. These prior homeowner payments are 

relevant to the Cranesbill analysis that was remanded by the Nevada Supreme Court.  

However, these payments by the Homeowner to pay down the debt during the 

collection/foreclosure process are obviously different then the payment from SFR to 

purchase the property at the foreclosue sale.  Mentioning the prior homeowners partial 

payments toward the debt, does nothing to put the HOA on notice that Marchai believed 

there was an issue with or was seeking damages related to SFR’s payment at the 

foreclosure sale.  Marchai, arguing now that the payment from SFR was misapplied is a 

new claim.   

 Second, Marchai only referencing wrongful foreclosure in its Fourth Claim for 

Breach of NRS 116.1113 makes it more obvious that an issue with proceeds from the 

foreclosure sale was not addressed.  Not only did we just review that the Third Claim for 

Wrongful Foreclosure did not address this, including paragraph 69(e), but wrongful 

foreclosure is the exact opposite of what needs to be pled for this claim because this 

new claim presumes a valid foreclosure (more specifically a valid superpriority 

foreclosure).  See Marchai’s Opposition at 15 and see Bank of Am., N.A. v. Las Vegas 

Rental & Repair, LLC, 2019 Nev. Unpub. LEXIS 1256, *2-3, 451 P.3d 547, 2019 WL 

611913.  In Las Vegas Rental & Repair, LLC, 2019 Nev. Unpub. LEXIS 1256, *2-3, 451 

P.3d 547, 2019 WL 611913, It was either not disputed that misapplication of proceeds 

was being persued, or if it was, the Nevada Supreme Court determined that Lender 

actually sought the excess proceeds from the foreclosure sale, stating: “However, we 

conclude that summary judgment was improper on appellant's claim for breach of the 

duty of good faith. In particular, appellant sought the excess proceeds from the 
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foreclosure sale after the HOA was paid the superpriority portion of its lien and 

allowable costs and fees. If the foreclosure sale extinguished appellant's deed of 

trust, appellant would have been entitled to the excess proceeds. See SFR Invs. Pool 

1, LLC v. U.S. Bank, N.A., 130 Nev. 742, 743, 334 P.3d 408, 409 (2014).”  Marchai 

would have needed to plead in its Fourth Claim alternatively to wrongful foreclosure, 

that if a valid superpriority foreclosure took place that it may be entitled to proceeds 

from what SFR paid for the property.  Its Complaint does not address this alternative, 

and perhaps because Marchai did not want to dicuss the alternative of a valid 

superpriority or its alleged damages being substantially limited.  However, in its 

Opposition it did raise this for the first time stating: “Wyeth Ranch could only apply 

$640.50 to its lien and should have remitted the remaining $10,038.62 to Marchai.”  

Marchai’s Opposition at 15.  Wyeth Ranch is now entitled to clarification on this issue 

and an order that this new claim cannot be raised at trial.  Here, Marchai has not timely 

sought these damages or even made a request to amend.   

Review of additional documents from the litigation also demonstrate that Marchai 

has not previously sought proceeds that went to the HOA. As argued above Marchai’s 

violation of NRS 116.1113 claim in the Complaint directs review to wrongful foreclosure.  

In responses to written discovery requests regarding wrongful foreclosure Marchai 

never alleges facts related to the application of the proceeds after the sale. See 

Responses to Written Discovery (specifically responses to interrogatories 13 – 15) 

attached hereto as Exhibit 8. Marchai’s response also incorporates its Motion for 

summary judgment at the time into its written discovery response for further information. 

Id.  However, the motion for summary judgment similarly does not seek proceeds after 

the sale. See Marchai’s January 14, 2016 Motion for Summary Judgment.  

/// 
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Further, Marchai’s last disclosure of witnesses and documents does not 

include a computation of damages that seeks proceeds after the sale.  Marchai’s 

last disclosure states: 

(C) A computation of any category of damages claimed by the 
disclosing party, making available for inspection and copying 
as under Rule 34 the documents or other evidentiary matter, 
not privileged or protected from disclosure, on which such 
computation is based, including materials bearing on the 
nature and extent of injuries suffered; and 

Marchai primarily judicial foreclosure and a ruling that Wyeth 
Ranch Community Association’s foreclosure did not extinguish 
Marchai’s deed of trust or, if it did, that the sale was void or 
voidable. If the Court does not grant judicial foreclosure, declare 
that Wyeth Ranch’s foreclosure did not extinguish Marchai’s deed 
of trust, or set aside the foreclosure sale as void or voidable, 
Marchai seeks damages in the amount of the fair market value of 
the property. According to Marchai’s expert, the property had a fair 
market value of $360,000 at the time of Wyeth Ranch’s foreclosure. 
See Marchai, B.T.’s Initial Expert Disclosure (Apr. 25, 2017). 

See Marchai’s Third Supplemental Disclosure and Expert Report, attached hereto as 

Exhibit 9.  The damages requested demonstrate Marchai has not sought proceeds 

from the sale.  This is a new claim and newly requested damages. 
 

2. Marchai’s New Claim and New Damages should not be allowed in 
on the eve of trial. 

 Pursuant to NRCP 15(a), “a party may amend its pleading only with the opposing 

party’s written consent or the court’s leave.  The court may properly deny leave to 

amend when factors such as bad faith, dilatory motive, undue delay, futility of 

amendment, or undue prejudice are present.  See Stephens v. Southern Nev. Music. 

Co., 89 Nev. 104., 106, 507 P.2d 138, 139 (citing Foman v. Davis, 371 U.S. 178, 182 

(1962)).   Additionally, the deadline to amend pleadings has passed.  Pursuant to 

NRCP 16(b)(4), good cause is required to amend a schedule.  “[T]he purpose of NRCP 

16(b) is ‘to offer a measure of certainty in pretrial proceedings, ensuring that at some 

point both the parties and the pleadings will be fixed.’” Nutton v. Sunset Station, Inc., 

131 Nev. Adv. Op. 34, 357 P.3d 966, 971 (Nev. App. 2015) quoting Parker v. Columbia 

Pictures Indus., 204 F.3d 326, 339-40 (2d Cir.2000).  Because “’[d]isregard of the 
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[scheduling] order would undermine the court’s ability to control its docket, disrupt the 

agreed-upon course of the litigation, and reward the indolent and the cavalier’” in order 

to extend a deadline imposed by a court order, the party seeking such an extension 

must establish good cause.  Nutton, 131 Nev. Adv. Op. 34, 357 P.3d at 972 quoting 

Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 610 (9th Cir. 1992).  NRCP 16 

was drafter precisely to prevent this from occurring, and ‘[i]ts standards may not be 

short-circuited by an to those of Rule 15.’” Id. at 971 quoting Johnson, 975. F.2d at 610.  

“[I]f the moving party was not diligent in at a least attempting to comply with the 

deadline, ‘the inquiry should end [there].’” Id. quoting Johnson, 975 F.2d at 609 

(emphasis added).  Thus, if there was a delay in moving to extend the deadline to 

amend pleadings, the moving party would be barred from doing so. 

 The foreclosure sale occurred in 2013.  Exhibit 19 1.  An interpleader action was 

filed the same year and provided a breakdown of the distribution of the proceeds.   

Interpleader Complaint case # A-13-690586-C, attached hereto at Exhibit 10.  Thus, 

there is no good cause for Marchai making this claim at this point in the litigation, and it 

was instead done in bad faith with the realization that the Quiet Title claim against the 

HOA had been dismissed.  See Exhibit 21 (Dismissal of Quiet Title Claim). 

 Additionally, Nevada Rule of Civil Procedure 16.1(a)(1)(A)(iv) requires a party to 

disclose a computation of damages without awaiting a discovery request: 
 (a) Required Disclosures. 

              (1) Initial Disclosure. 
(A) In General.  Except as exempted by Rule 

16.1(a)(1)(B) or as otherwise stipulated or ordered by the 
court, a party must, without awaiting a discovery 
request, provide to the other parties: 
  (iv) a computation of each category of damages 

claimed by the disclosing party — who must make available for 
inspection and copying as under Rule 34 the documents or other 
evidentiary material, unless privileged or protected from disclosure, 
on which each computation is based, including materials bearing on 
the nature and extent of injuries suffered; 

 
Nev. R. Civ. P. 16.1(a)(1)(A)(iv) (emphasis added in bold and underlined).  If, as here, a 

party fails to comply with the rules of disclosure under NRCP 16.1, the court must 
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impose appropriate sanctions, such as "[a]n order prohibiting the use of any witness, 

document or tangible thing which should have been disclosed, produced, exhibited, or 

exchanged pursuant to Rule 16.1(a)." NRCP 16.1(e)(3)(b).  Moreover, the Nevada 

Supreme Court recently clarified that "when a party has failed to abide by NRCP 16.1's 

disclosure requirements, NRCP 37(c)(1) provides the appropriate analytical framework 

for district courts to employ in determining the consequence of that failure." Pizarro-

Ortega v. Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28, 

2017). NRCP 37(c)(1) provides that a party cannot rely upon any undisclosed 

evidence or witnesses unless it shows that there was a substantial justification for 

the failure to disclose or it shows the failure was harmless.  Id.  (quoting NRCP 37(c)(1); 

and citing NRCP 16.1(e)(3)(B)). As such, the Court in Pizzaro-Ortega held that the trial 

court erred as a matter of law to the extent it absolved the plaintiffs of their obligation to 

provide a computation of damages  

under NRCP16.1(a)(1)(C). Id.   

Such failures are not justified as the Plaintiff presumably had in its possession 

the documents, facts, and information necessary to calculate damages. See Pizarro-

Ortega v. Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28, 

2017). Furthermore, the failure to produce a timely and compliant damages 

computation was not harmless as this case has continued for years without the 

Association knowing about the request for these damages.  Thus, even assuming 

something in the Complaint actually tipped the HOA off that Marchai was asserting a 

misapplication of proceeds after the sale, Marchai would have had to provide a 

computation of the related damages and it has not.  Further, the HOA could have filed a 

Motion in Limine on this basis previously, if the claim was actually asserted in the past 

and not in Marchai’s Opposition at the motion deadline. 
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Marchai, has never previously alleged the HOA misapplied proceeds after the 

sale.  Marchai has not requested to amend to add this claim.  Marchai has never 

provided a computation of damages for misapplied proceeds.  To put it simply, when 

Marchai asserts in its Complaint a wrongful foreclosure,  it did not also assert an issue 

with a valid foreclosure.  When it asserted an issue with Homeowners payments, it did 

not also assert an issue with SFR’s payment at the sale.  When Marchai failed to 

disclose these damages, it did not also disclose the damages.   

Marchai’s Complaint alleges it should keep its deed of trust, or alternatively that it 

was a wrongful foreclosure and it should receive fair market value.  Those assertions do 

not amount to an assertion that there was a valid superpriority foreclosure, and the 

assertions to not amount to an assertion they are now entitled to additional proceeds 

from SFR’s payment to purchase the property. Marchai has not sought leave to make 

this claim or allege these damages. 

Marchai, may allege the 2019 case is new law, but the case cites to the 2014 

SFR decision, and Marchai has already alleged it was not new law.  See Opposition at 

15, note 5, stating: “Presumably Wyeth Ranch will argue that it did not understand the 

law at the time of the foreclosure when it applied the full amount of the proceeds to 

Perez’s account.”  Even assuming it is new law, Marchai is aware of how to file for leave 

to amend based on the same and did not do so. Marchai previously filed a Motion to 

amend its claims after the deadline and argued a change in law as a basis.  See 

Marchai’s August 18, 2016 Motion. Marchai did not previously seek these damages and 

the case was not remanded to review these damages as Cranesbill deals with 

homeowner partial payments prior to the sale, not the purchase payment at the sale. 

Additionally, Marchai filed a motion to reopen discovery after the remand, but on a 

limited basis (Cranesbill and prior homeowner’s partial payments) not related to the 
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application of proceeds after the sale. See Marchai’s August 13, 2020, Motion to 

Reopen Discovery. 

Marchai has stated that it intends to bring this claim at trial.  See Declaration of 

Attorney David Ochoa and Exhibit 1.  For the reasons provided above, any request to 

amend or provide proof of these damages at this point in the litigation should be denied.  

The HOA is entitled to reconsideration or clarification of the previous order indicating 

Marchai cannot raise this claim at trial, or alternatively the HOA is entitled to a separate 

order that Marchai cannot raise this claim at trial. 

VI. CONCLUSION 

  Based on the foregoing arguments, the HOA respectfully requests an addition or 

clarification to the prior order stating that Marchai cannot raise this claim at trial, or 

alternatively, a separate order that Marchai cannot raise this claim at trial. 

DATED this 4th  day of December, 2020. 
 
      LIPSON NEILSON P.C. 
 
 
      /s/ David T. Ochoa 
     By:         
      KALEB D. ANDERSON, ESQ. 

Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 
Attorneys for Defendant  
Wyeth Ranch Community Association 
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CERTIFICATE OF SERVICE 

 I certify that on the 4th day of December, 2020, I electronically transmitted the 

foregoing DEFENDANT WYETH RANCH COMMUNITY ASSOCIATION’S MOTION 

FOR RECONSIDERATION OR CLARIFICATION UNDER NRCP 60, 

ALTERNATIVELY MOTION IN LIMINE to the Clerk’s Office using the Odyssey eFileNV 

& Serve system for filing and transmittal to the following Odyssey eFileNV & Serve 

registrants addressed to: 

David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
david@djmerrillpc.com  
 
Attorney for Plaintiff Marchai, B.T. 
 
 
Diana Cline Ebron, Esq. 
Jacqueline A. Gilbert, Esq. 
Karen L. Hanks, Esq. 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139 
diana@kgelegal.com 
jackie@kgelegal.com 
karen@kgelegal.com  
 
Attorneys for SFR Investments Pool 1, 
LLC  
 
 
 
      /s/ Juan Cerezo______________________ 
      An employee of LIPSON NEILSON P.C. 
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DECLARATION OF DAVID OCHOA, ESQ. 

David Ochoa, declares as follows: 

1. I am an attorney licensed to practice in the State of Nevada.  I am counsel in 

the above captioned matter for Wyeth Ranch Community Association (“HOA”). 

2. I make this declaration upon personal knowledge, and if called as a witness, 

I could and would competently testify to the facts contained in this declaration. 

3. On November 10, 2020, the parties participated in a hearing on the HOA’s 

Motion for Summary Judgment and Calendar Call.     

4. At the Calendar Call I requested clarification on the Court’s Order. 

5. On November 18, 2020, counsel for Marchai David Merrill emailed a 

proposed order and requested input or e-signatures. Exhibit 1. 

6. I sent additions to counsel for Marchai that incorporated what I believed to 

be the clarification from the Court.  Exhibit 1. 

7. I exchanged emails with Marchai over the competing drafts of the Order, 

explaining my belief that he was inappropriately adding new claims for trial.  See emails at 

Exhibit 1. 

8. Counsel for Marchai expressed his belief that it was not a new claim and 

that he intended to bring the claims at trial.  Exhibit 1. 

9. Given that the claim was not previously asserted, the HOA could not file a 

Motion in Limine before the deadline and attempted to address the new issue in its Reply. 

10. The Order Denying the HOA’s MSJ does not address this ongoing dispute.  

11. The HOA respectfully request that this issue be resolved at a hearing prior 

to trial.   Given that a new trial date is currently pending, the HOA’s motion may require a 

hearing on shorten time in the future, and the HOA intends to seek an order shortening 

time if it becomes necessary. 

/// 

/// 
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12. The Motion is made in good faith, is reasonably necessary, and is not 

brought for purposes of undue delay, bad faith or other dilatory motive.  

13. I declare under penalty of perjury that the foregoing is true and correct. 

 

DATED this 4th day of December, 2020. 

       /s/ David Ochoa 
            _______________________________ 
            DAVID OCHOA 
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From: David Ochoa  
Sent: Wednesday, November 18, 2020 5:23 PM 
To: 'David Merrill' <david@djmerrillpc.com> 
Cc: Karen Hanks <karen@kgelegal.com>; Jason Martinez <jason@kgelegal.com> 
Subject: RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community 
Association's Motion for Summary Judgment 
 
David, 
                to follow up our call, we will be submitting a competing order that is substantially similar to 
yours except for the additional paragraph at the end we requested you add.  I understand your position 
is that you previously sought these damages, however, as argued in our Reply your NRS 116.1113 claim 
alleges only wrongful foreclosure, and the new damages you seek only come up in a scenario where 
there was a valid superpriority foreclose, thus you needed to plead both alternative scenarios in your 
complaint and you did not.  Additionally, your reference at the hearing that you discussed homeowners 
partial payments in the complaint is completely separate idea to misapplication of proceeds after the 
sale, which would deal with payment from SFR to Purchaser the property, not a partial payment from 
the homeowner.  Thus, your reference to the allegation in the Complaint that homeowners partial 
payments paid off the superpriority portion of the lien which led to a subpriority sale, would not tip us 
off that you were also alleging a superpriority sale and damages related to proceeds from the payment 
by SFR. 
 
                Our additional paragraph clarifies you requested these damages for the first time in a 
Opposition after the motion deadline and it should not be an issue for trial. 
 
Sincerely, 
 
David 

 
David Ochoa, Esq. 
Lipson Neilson P.C. 
9900 Covington Cross Drive, Suite 120  
Las Vegas, Nevada  89144 
702-382-1500   
702-382-1512 (fax) 
E-Mail: dochoa@lipsonneilson.com 
Website:  www.lipsonneilson.com 
 
OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO 
**************************************************************************** 
CONFIDENTIALITY NOTICE 
This message is confidential, intended only for the named recipient(s) and may contain information that is 
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the 
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or 
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you 
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail 
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from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the 
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege. 
 
 
 
 
From: David Merrill <david@djmerrillpc.com>  
Sent: Wednesday, November 18, 2020 4:15 PM 
To: David Ochoa <DOchoa@lipsonneilson.com> 
Cc: Karen Hanks <karen@kgelegal.com>; Jason Martinez <jason@kgelegal.com> 
Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community 
Association's Motion for Summary Judgment 
 
Yes, I am aware of what your reply argued. And I argued at the hearing that Marchai 
had asserted that claim and sought those damages. The court unequivocally denied 
your motion. If the Court had agreed with your characterization, then it would have 
granted the motion (at least in part). It did not. It denied the motion. My recollection of 
the hearing differs remarkably from yours. My recollection is that you asked for 
clarification whether the Court was allowing Marchai to amend its complaint to assert 
the claim and the Court said she was not allowing an amendment. I can be reached on 
my cell phone (702) 577-0268 if you would like to discuss. But unless you show me the 
transcript that unequivocally says I am wrong, I am not willing to add any language to 
the order that even implies Marchai is not allowed to proceed on this theory. Let me 
know how you would like to proceed. Thank you. 
 
On Wed, Nov 18, 2020 at 4:01 PM David Ochoa <DOchoa@lipsonneilson.com> wrote: 

David, 

                I disagree with your statement that I was only asking if you could amend the Complaint.  I laid 
out in my Reply how you clearly never sought these damages and how you never even previously 
entertained the idea that there could have been a valid superpriority sale (which is the only scenario 
where these newly asserted damages would become an issue).  I asked the Court to clarify that you 
could not pursue this new claim, and she said you could not.  ^ŚĞ�ĚŝĚŶ͛ƚ�ƐĂǇ�ƐŚĞ�ĨŽƵŶĚ�ŝƚ�ƚŽ�ďĞ�ƚŚĞ�ƐĂŵĞ�
claim and you could pursue it.  Further, you never sought additional clarification.  It prejudices my client 
to have to prepare for a trial to defend against damages you raised for the first time in an Opposition as 
the motion in limine deadline passed. 

  

Do you have time for a call to discuss the order? 

  

David 
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David Ochoa, Esq. 

Lipson Neilson P.C. 
9900 Covington Cross Drive, Suite 120  

Las Vegas, Nevada  89144 

702-382-1500   

702-382-1512 (fax) 

E-Mail: dochoa@lipsonneilson.com 

Website:  www.lipsonneilson.com 

  

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO 
**************************************************************************** 
CONFIDENTIALITY NOTICE 
This message is confidential, intended only for the named recipient(s) and may contain information that is 
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the 
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or 
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you 
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail 
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the 
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege. 
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From: David Merrill <david@djmerrillpc.com>  
Sent: Wednesday, November 18, 2020 2:46 PM 
To: David Ochoa <DOchoa@lipsonneilson.com> 
Cc: Jason Martinez <jason@kgelegal.com>; Karen Hanks <karen@kgelegal.com> 
Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community 
Association's Motion for Summary Judgment 

  

No, you asked if the Court was allowing Marchai to amend its complaint and she said no. My 
argument was that Marchai has asserted that claim and did not need to amend. The judge did not 
decide that issue. If you want to send me the competing order I can submit them at the same 
time. Let me know. Thanks.  

  

On Wed, Nov 18, 2020 at 14:31 David Ochoa <DOchoa@lipsonneilson.com> wrote: 

David, 

                I asked the Court to clarify if she was allowing you to pursue this new claim and she said 
no.  The language below clarifies from the briefing what you were asserting in your opposition and what 
damages you cannot seek at trial.  If your position is you cannot begin to tweak this language, then yes I 
would submit a competing order.  

  

Sincerely, 

  

David 

 

David Ochoa, Esq. 

Lipson Neilson P.C. 
9900 Covington Cross Drive, Suite 120  

Las Vegas, Nevada  89144 

702-382-1500   

702-382-1512 (fax) 
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E-Mail: dochoa@lipsonneilson.com 

Website:  www.lipsonneilson.com 

  

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO 
**************************************************************************** 
CONFIDENTIALITY NOTICE 
This message is confidential, intended only for the named recipient(s) and may contain information that is 
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the 
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or 
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you 
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail 
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the 
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege. 

  

  

  

  

  

From: David Merrill <david@djmerrillpc.com>  
Sent: Wednesday, November 18, 2020 12:56 PM 
To: David Ochoa <DOchoa@lipsonneilson.com> 
Cc: Karen Hanks <karen@kgelegal.com> 
Subject: Re: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community 
Association's Motion for Summary Judgment 

  

I am definitely not adding this language because (1) the Court never said this; and (2) I 
strongly disagree with your characterization. Do you intend to prepare a competing 
order? 

  

On Wed, Nov 18, 2020 at 12:52 PM David Ochoa <DOchoa@lipsonneilson.com> wrote: 

David, 

            I would like to add the following: 
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0DUFKDL¶V�2SSRVLWion alleges for the first time that if a valid superpriority foreclosure took place 
WKDW�LW�ZDV�GDPDJHG�E\�QRW�UHFHLYLQJ�FHUWDLQ�SURFHHGV�IURP�WKH�VDOH��0DUFKDL¶V�2SSRVLWLRQ�DW�
����VWDWLQJ��³:\HWK�5DQFK�FRXOG�RQO\�DSSO\���������WR�LWV�OLHQ�DQG�VKRXOG�KDYH�remitted the 
UHPDLQLQJ������������WR�0DUFKDL�´�0DUFKDL�DOOHJHV�WKHVH�GDPDJHV�IRU�WKH�ILUVW�WLPH�LQ�LWV�
Opposition and cannot seek these damages at trial. 

  

Sincerely, 

  

David 

 

David Ochoa, Esq. 

Lipson Neilson P.C. 
9900 Covington Cross Drive, Suite 120  

Las Vegas, Nevada  89144 

702-382-1500   

702-382-1512 (fax) 

E-Mail: dochoa@lipsonneilson.com 

Website:  www.lipsonneilson.com 

  

OFFICES IN NEVADA, MICHIGAN, ARIZONA & COLORADO 
**************************************************************************** 
CONFIDENTIALITY NOTICE 
This message is confidential, intended only for the named recipient(s) and may contain information that is 
privileged, attorney work product or exempt from disclosure under applicable law. If you are not the 
intended recipient(s), you are notified that any disclosure, copying, distribution or any action taken or 
omitted to be taken in reliance on the contents of this information is prohibited and may be unlawful. If you 
receive this message in error, or are not the named recipient(s), please notify the sender, delete this e-mail 
from your computer, and destroy any copies in any form immediately. Receipt by anyone other than the 
named recipient(s) is not a waiver of any attorney-client, work product, or other applicable privilege. 
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From: David Merrill <david@djmerrillpc.com>  
Sent: Wednesday, November 18, 2020 11:24 AM 
To: David Ochoa <DOchoa@lipsonneilson.com>; Karen Hanks <karen@kgelegal.com> 
Subject: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community 
Association's Motion for Summary Judgment 

  

David and Karen, 

  

I have attached a draft of the Order Denying Wyeth Ranch Community Association's 
Motion for Summary Judgment. Please advise as soon as possible if you have any 
suggested revisions. If I do not hear from you, I will submit to the Court on Friday. 
Thank you. 

  

--  

  

  

David J. Merrill 

David J. Merrill, P.C. 

10161 Park Run Drive, Suite 150 

Las Vegas, Nevada  89145 

Office:  (702) 566-1935 

Mobile:  (702) 577-0268 

Fax:  (702) 993-8841 
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--  

  

  

David J. Merrill 

David J. Merrill, P.C. 

10161 Park Run Drive, Suite 150 

Las Vegas, Nevada  89145 

Office:  (702) 566-1935 

Mobile:  (702) 577-0268 

Fax:  (702) 993-8841 

--  

  

  

David J. Merrill 

David J. Merrill, P.C. 

10161 Park Run Drive, Suite 150 

Las Vegas, Nevada  89145 

Office:  (702) 566-1935 

Mobile:  (702) 577-0268 

Fax:  (702) 993-8841 
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--  
 
 
David J. Merrill 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada  89145 
Office:  (702) 566-1935 
Mobile:  (702) 577-0268 
Fax:  (702) 993-8841 
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OPPM 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 
 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Marchai, B.T.’s Opposition to Defendant Wyeth Ranch Community As-
sociation’s Motion for Reconsideration or Clarification Under NRCP 60, 

Alternatively Motion in Limine 
Date of Hearing: January 8, 2021 

Time of Hearing: Chambers 

Introduction 

Marchai, B.T.’s position is consistent: its deed of trust survived Wyeth Ranch Commu-

nity Association’s foreclosure because the homeowner satisfied the superpriority portion of Wy-

eth Ranch’s lien. Hence, SFR Investments Pool 1, LLC took subject to Marchai’s deed of trust. 

This is precisely the issue on which this Court granted summary judgment for Marchai. 

But the Nevada Supreme Court reversed for this Court to determine how Wyeth Ranch 

applied Perez’s partial payments. Over Wyeth Ranch’s objections, Marchai took the deposition 

Case Number: A-13-689461-C

Electronically Filed
12/21/2020 5:48 PM
Steven D. Grierson
CLERK OF THE COURT
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of Wyeth Ranch’s 30(b)(6) witness in September 2020. The witness, Yvette Sauceda, who spent 

20 minutes reviewing the file and 40 minutes speaking to her attorney, testified that Wyeth 

Ranch first applied payments to the current quarter’s association dues and any remainder to the 

oldest association dues. But no document supports her testimony. Instead, when asked how she 

knew Wyeth Ranch applied payments in the manner she suggested, she said, “I just know that.” 

But Sauceda’s testimony directly conflicts with Wyeth Ranch’s documents. A report ran 

in 2008 reflects that consistent with the common law, Wyeth Ranch applied payments first to the 

oldest association dues. 

Sauceda’s testimony painted Wyeth Ranch into a corner. On the one hand, Wyeth Ranch 

is trying to help SFR, but that testimony harms Wyeth Ranch. Following the foreclosure, Wyeth 

Ranch received payment of its entire assessment lien ($10,679.12). By law, Wyeth Ranch could 

only have received the whole outstanding amount of its assessment lien if Perez’s payments satis-

fied the lien’s superpriority portion. Otherwise, Wyeth Ranch would have obtained only the 

lien’s superpriority part and paid the remainder to Marchai. 

Although Marchai is confident this Court will conclude that Perez paid the superpriority 

portion of the lien, if, after the trial, this Court disagrees, then Wyeth Ranch must pay the excess 

proceeds from the foreclosure. 

Wyeth Ranch claims that Marchai pleaded no such claim. This is not true. Marchai as-

serted a bad faith claim under NRS § 116.1113 and argued explicitly as a basis for Wyeth Ranch’s 

bad faith that Perez paid the lien’s superpriority portion and asked for damages. 

Wyeth Ranch also claims that Marchai did not disclose the grounds of its bad faith claim 

in its answers to interrogatories. But Wyeth Ranch did not propound an interrogatory asking the 

grounds for Marchai’s bad faith claim. 

Further, Wyeth Ranch asserts that Marchai did not disclose a computation of damages. 

Again, this is not true. Marchai revealed damages and provided a calculation. Wyeth Ranch may 

dispute that amount, but that does not mean Marchai did not disclose damages. 

Wyeth Ranch asserted each of these argument in its briefing on the motion for summary 

judgment. But the Court denied Wyeth Ranch’s motion. Despite previously hearing (and 
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rejecting) these arguments at the summary judgment hearing, Wyeth Ranch submitted a compet-

ing order on summary judgment that supported the arguments. This Court declined to enter Wy-

eth Ranch’s order and entered Marchai’s order. Now, Wyeth Ranch has moved for reconsidera-

tion, clarification, or in limine based upon the same arguments this Court rejected. But Wyeth 

Ranch’s arguments fail. Hence, Marchai asks this Court to deny the motion. 

Statement of Facts and Procedural History 

In January 2008, Cristela Perez, a property owner in the Wyeth Ranch community, be-

came delinquent in her quarterly assessments. (See Marchai B.T.’s Statement of Undisputed and 

Disputed Facts in Supp. of its Opp’n to Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. Nos. 17–

18.) In April 2008, Wyeth Ranch charged Perez with another quarterly assessment. (SOF No. 

19.) But on April 16, 2008, Perez submitted a payment. (SOF No. 20.) According to Wyeth 

Ranch’s documents, it applied this payment first to the oldest association dues (January 2008) and 

the remainder to the next oldest association dues (April 2008). (SOF No. 127.) 

Between April 2008 and November 2012, Perez paid Wyeth Ranch $3,390.00, $2,381.75 

of which Wyeth Ranch applied to Perez’s assessment account. (See SOF Nos. 35–100.) 

In 2013, Wyeth Ranch foreclosed on its lien. (SOF No. 115.) SFR Investments Pool 1, 

LLC submitted the winning bid of $21,000. (SOF No. 116.) At the time of the foreclosure, the 

assessment ledger shows that Perez owed Wyeth Ranch $10,679.12, which included assessments, 

late fees, and interest. (SOF No. 117.) Wyeth Ranch received payment in full ($10,679.12) of all 

amounts owed on its assessment ledger. (SOF No. 118.) 

In 2013, Marchai filed a complaint for judicial foreclosure. (Compl. for Judicial 

Foreclosure of Deed of Trust (Sept. 30, 2013).) In 2016, this Court entered a Decision and Order 

on competing motions for summary judgment filed by SFR and Marchai. (Decision & Order 

(Mar. 22, 2016).) This Court concluded that genuine issues of material fact precluded it from rul-

ing that Perez satisfied the superpriority portion of Wyeth Ranch’s lien through the $3,390 in 

payments Perez made after Wyeth Ranch instituted an action to enforce the lien. (See id. at 21:6–

19.) 

182



 

 4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J.
 M

ER
RI

LL
, P

.C
. 

10
16

1  
PA

RK
 R

U
N

 D
RI

V
E ,

 S
U

IT
E 

15
0 

L A
S 

V
EG

A
S,

 N
EV

A
D

A
 8

91
45

 
(7

02
) 5

66
-1

93
5  

In 2016, Marchai filed another complaint that alleged claims against Wyeth Ranch for 

wrongful foreclosure, bad faith, and intentional interference with contract. (See Compl. Aug. 25, 

2016.) One basis for the bad faith claim is that Perez satisfied the superpriority portion of Wyeth 

Ranch’s lien. (Id. ¶¶ 69(e), 79.) And Marchai sought damages for Wyeth Ranch’s bad faith. (Id. ¶ 

81.) This Court consolidated both cases. (See Order Lifting Stay and Consolidating Cases at 2:3–5 

(Dec. 13, 2016).) 

Despite previously deciding that genuine issues of material fact precluded summary judg-

ment, in 2017, SFR again moved for summary judgment. (See SFR Invs. Pool 1, LLC’s Mot. for 

Summ. J. (July 21, 2017).) And so did Wyeth Ranch. (See Def. Wyeth Ranch Cmty. Ass’ns Mot. 

for Summ. J. (July 21, 2017).) But this time, this Court not only denied SFR and Wyeth Ranch’s 

motions for summary judgment, but it also entered summary judgment for Marchai. (See Deci-

sion & Order at 14:2–5 (Oct. 3, 2017).) This Court concluded that Perez’s payments satisfied the 

superpriority portion of Wyeth Ranch’s lien. (Id. at 13:15–26.) SFR (but not Wyeth Ranch) ap-

pealed this Court’s decision. (See Notice of Appeal (Nov. 3, 2017).) 

The Nevada Supreme Court vacated the judgment and remanded based upon its decision 

in 9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev. 76, 459 P.3d 227 (2020), to deter-

mine whether Perez’s payments satisfied the lien’s superpriority portion. (See Order Vacating J. 

& Remanding.) 

The court in Cranesbill left the district courts to determine both legal and factual issues. 

The court concluded that the district court must first determine whether the association treated 

the lien’s superpriority and subpriority portions as separate accounts or one running account. 

9352 Cranesbill Trust, 136 Nev. at 81, 459 P.3d at 231–32. After making that determination, the 

district court must decide whether the parties had an agreement directing the application of pay-

ments, whether the debtor specifically directed the application of payments to certain obligations 

at the time of payment, how the creditor applied the payments, and potentially, the district court 

must weigh the equities concerning applying payments. Id. at 80–81, 459 P.3d at 231. The Nevada 

Supreme Court concluded these issues raised genuine issues of material fact for which summary 

judgment is not proper. Id. at 81, 459 P.3d at 282. 
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After remand, Marchai moved for an order reopening discovery to take the N.R.C.P. 

30(b)(6) deposition of Wyeth Ranch concerning the application of payments. (See Marchai’s 

Mot. to Reopen Disc. on an Order Shortening Time (Aug. 13, 2020).) Wyeth Ranch opposed the 

motion. (See Def. Wyeth Ranch Cmty. Ass’ns Resp. to Mot. to Reopen Disc., & Alternative 

Countermot. for a Briefing Schedule (Aug. 17, 2020).) The Court granted Marchai’s motion. 

(See Order Granting Marchai’s Mot. to Reopen Disc. on an Order Shortening Time & Den. the 

Alternative Countermot. for a Briefing Schedule (Aug. 21, 2020).) 

Marchai deposed Wyeth Ranch’s 30(b)(6) witness, Yvette Sauceda, on September 18, 

2020. (See SOF Nos. 12, 122–26.) Sauceda is the Accounting Director for Complete Association 

Management Company, Wyeth Ranch’s community manager. (Id.) Although Wyeth Ranch’s 

documents reflect that it applied payments first to the oldest association dues and then to the 

next oldest association dues, Sauceda testified that Wyeth Ranch applied payments first to the 

current quarter’s association dues and any remainder to the oldest association dues. (See id.) But 

Sauceda could not identify a single document that supported her testimony. (See SOF No. 126.) 

Instead, when asked how Sauceda knew how Wyeth Ranch applied the payment in the manner 

she suggested, she testified, “I just know that.” (See id.) 

Although the Nevada Supreme Court concluded that genuine issues of material fact pre-

cluded summary judgment, after Sauceda’s deposition Wyeth Ranch again moved for summary 

judgment. (See Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. (Sept. 25, 2020).) Marchai 

opposed Wyeth Ranch’s motion. (See Marcha, B.T.’s Opp’n to Def. Wyeth Ranch Cmty. Ass’ns 

Mot. for Summ. J. (Oct. 19, 2020).) In the opposition, Marchai argued that genuine issues of ma-

terial fact preclude summary judgment, but that Marchai was confident this Court would con-

clude that Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien and, thus, 

the foreclosure did not affect Marchai’s deed of trust. (See id.) But, based upon Sauceda’s recent 

testimony, Marchai noted that “if this Court decides that Perez did not satisfy the lien’s super-

priority portion, then Wyeth Ranch’s receipt of excess funds above its superpriority lien is bad 

faith.” (Id. at 17:3–5.) 
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In its reply, Wyeth Ranch argued, as it does here, that Marchai attempted to plead a new 

claim and assert new, previously undisclosed damages. (See Def. Wyeth Ranch Cmty. Ass’ns Re-

ply in Supp. of its Mot. for Summ. J. (Nov. 2, 2020).) Yet, just four days later, Wyeth Ranch ap-

proved a Joint Pre-Trial Memorandum, which describes Marchai’s bad faith claim in part as: 

“Also, if the Court concludes that Perez did not satisfy the lien’s superpriority part, then Wyeth 

Ranch did not act in good faith when it accepted the proceeds of the foreclosure to which it was 

not entitled.” (See J. Pre-Trial Memo. at 2:20–22.) Wyeth Ranch did not object to this descrip-

tion. (See id.) 

At the hearing, Marchai argued that it had pleaded its bad faith claim and disclosed dam-

ages. (See Tr. of Proceedings at 7:1–19 (Nov. 10, 2020).) This Court denied the motion for sum-

mary judgment. (See Order Den. Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ J. (Nov. 24, 

2020).) 

During the calendar call, which occurred on the same day as the hearing on the motion for 

summary judgment, Wyeth Ranch asked to clarify the Court’s summary judgment ruling. (See 

Tr. of Proceedings at 12:20–22.) Wyeth Ranch asked if the Court was allowing Marchai “to bring 

in this new claim regarding the application of proceeds?” (Id.) This Court responded, “I am not, 

but it appears the application of proceeds may have been part of the good faith and fair dealing 

claim but we will, of course, litigate that at the trial.” (Id. at 13:23–14:1.)  

After the summary judgment hearing, Marchai submitted a proposed order to Wyeth 

Ranch’s counsel. (See email from Merrill to Ochoa and Hanks (Nov. 18, 2020 at 11:24 AM), at-

tached as Ex. 1 to the Mot.) Although this Court rejected the arguments Wyeth Ranch raised in 

its reply, Wyeth Ranch demanded additional language to the order that contradicted this Court’s 

decision. (See email from Ochoa to Merrill (Nov. 18, 2020 at 12:52 PM), attached as Ex. 1 to the 

Mot.) Marchai refused to add the requested language. (See email from Merrill to Ochoa (Nov. 18, 

2020 at 12:56 PM), attached to the Mot. as Ex. 1.) Ultimately, Marchai and Wyeth Ranch submit-

ted competing orders. (See email from Ochoa to Merrill (Nov. 18, 2020 at 5:23 PM), attached to 

the Mot. as Ex. 1.) This Court rejected Wyeth Ranch’s order and entered Marchai’s order. (See 

Order Den. Def. Wyeth Ranch Cmty. Ass’ns Mot. for Summ. J. (Nov. 24, 2020).) 
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But Wyeth Ranch wants another bite at the apple and believes (based upon the same argu-

ments asserted in its reply, at the hearing, and in its proposed order) this Court will change its 

mind. Wyeth Ranch now seeks reconsideration, clarification, or a motion in limine based upon 

the same arguments this Court heard and rejected. (See Def. Wyeth Ranch Cmty. Ass’ns Mot. 

for Reconsid. or Clarification under NRCP 60, Alternatively Mot. in Lim. (Dec. 4, 2020).) But 

the Court correctly denied summary judgment, rightly rejected Wyeth Ranch’s arguments, and 

correctly entered Marchai’s proposed order. Hence, Marchai asks this Court, once again, to re-

ject Wyeth Ranch’s arguments and deny the motion. 

Argument 

A. If this Court concludes that Wyeth Ranch’s foreclosure extinguished Marchai’s deed of trust, 
Marchai plead a bad faith claim, which includes a claim for Wyeth Ranch’s failure to distrib-
ute funds following the foreclosure properly. 

Wyeth Ranch argues that Marchai attempted to plead a new claim and new damages 

through its opposition to the motion for summary judgment, and this Court should preclude any 

attempt to assert this alleged “new claim.” (Mot. at 8:6–25.) Wyeth Ranch’s argument lacks 

merit. 

Marchai’s position is consistent: Wyeth Ranch’s foreclosure did not extinguish Marchai’s 

deed of trust because Perez satisfied the superpriority portion of Wyeth Ranch’s lien before the 

foreclosure. If this Court agrees, then Marchai’s deed of trust survives, and Marchai will not pre-

vail on its claims against Wyeth Ranch. If this Court disagrees, then Marchai has pleaded claims 

against Wyeth Ranch, including a bad faith claim under NRS § 116.1113. The Nevada Supreme 

Court has ruled that an association’s receipt of excess funds above its superpriority lien is bad 

faith. See Bank of Am., N.A. v. Thomas Jessup, LLC Series VII, 462 P.3d 255 (Nev. 2020) (Un-

published) (reversing a judgment against the first deed of trust holder’s claim under NRS § 

116.1113 and concluding that if the association foreclosed on a superpriority lien, the first deed of 

trust holder is entitled to excess proceeds from the foreclosure); Bank of Am., N.A. v. Las Vegas 

Rental & Repair, LLC Series 57, 451 P.3d 547 (Nev. 2019) (Unpublished) (same). 
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Yet, Wyeth Ranch claims that Marchai pleaded wrongful foreclosure, not bad faith. (See 

Mot. at 9:7–20.) Again, Wyeth Ranch is wrong. 

The Nevada Rules of Civil Procedure require a complaint to contain a “short and plain 

statement of the claim showing that the pleader is entitled to relief” and “a demand for the relief 

sought.” N.R.C.P. 8(a)(2)–(3). Because Nevada is a notice-pleading jurisdiction, this Court must 

liberally construe the pleadings “to allow issues that are fairly noticed to the adverse party.” Nev. 

State Bank v. Jamison Fam. P’ship, 106 Nev. 792, 801 P.2d 1377 (1990). “‘Notice pleading’ re-

quires plaintiffs to set forth facts which support a legal theory, but does not require the legal the-

ory relied upon to be correctly identified.” Liston v. Las Vegas Metro. Police Dep’t, 111 Nev. 1575, 

1578, 908 P.2d 720, 723 (1995) (footnote omitted) (citing Swartz v. Adams, 93 Nev. 240, 245, 563 

P.2d 74, 77 (1977).) “A plaintiff who fails to use the precise legalese in describing his grievance 

but who sets forth the facts which support his complaint thus satisfies the requisites of notice 

pleading.” Id. 

Here, Marchai pleaded a bad faith claim as its fourth claim for relief. (See Compl. at 

11:12–19 (Aug. 25, 2016).) That claim relies on the allegations of paragraph 69(e), which alleges 

that “Perez paid more than nine months of association dues following Wyeth Ranch’s institution 

of an action to enforce its lien.” (Id. at 10:15–16.) And Marchai requested “any and all damages 

flowing from” the foreclosure. (Id. ¶ 81.) Also, the complaint alleges that SFR paid $21,000 at 

the foreclosure sale. (See Compl. ¶ 42.) Hence, Wyeth Ranch had fair notice that how it applied 

payments (either before or after the foreclosure) was at issue. See Liston, 111 Nev. at 1578–79, 908 

P.2d at 723 (reversing the district court’s order to exclude testimony of a constructive discharge 

when the plaintiff pleaded facts to support a constructive discharge claim even though he did not 

use the terms “constructive discharge.”). 

Further, Wyeth Ranch’s contention that Marchai’s bad faith claim is a wrongful foreclo-

sure claim is wrong and irrelevant. (See Mot. at 11:13–12:16.) Marchai pleaded a wrongful foreclo-

sure claim. If it intended its bad faith claim to serve as wrongful foreclosure, it would not have 

pleaded it. Nevertheless, it is the facts that support the legal theory, not the theory identified that 

controls. See Liston, 111 Nev. at 1578, 908 P.2d at 723. And because Marchai pleaded facts to 
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support a bad faith claim (regardless of what the pleading calls it), Wyeth Ranch had notice of 

Marchai’s bad faith claim. See id. 

Finally, Wyeth Ranch acknowledged the basis of Marchai’s bad faith claim when it en-

tered into the Joint Pre-Trial Memorandum, which states: “if the Court concludes that Perez did 

not satisfy the lien’s superpriority part, then Wyeth Ranch did not act in good faith when it ac-

cepted the proceeds of the foreclosure to which it was not entitled.” (See J. Pre-Trial Memo. at 

2:20–22.) Wyeth Ranch asserted no objection or reservation to this description of Marchai’s bad 

faith claim. (See id.) 

B. Wyeth Ranch did not propound interrogatories asking for the basis of Marchai’s bad faith 
claim. 

 Wyeth Ranch further argues that it had no notice of Marchai’s bad faith claim because it 

did not refer to the basis of its claim in its answers to interrogatories. (See Mot. at 12:17–28.) Spe-

cifically, Wyeth Ranch claims that Marchai had an obligation to describe its bad faith claim in its 

answers to Interrogatory Nos. 13 through 15. (Id.) But Interrogatory No. 13 sought facts about 

Marchai’s claim that Wyeth Ranch’s foreclosure did not extinguish Marchai’s deed of trust. (See 

Ex. 8 to the Mot. at 9:16–18.) Interrogatory No. 14 requested facts about the commercial reasona-

bleness of the foreclosure. (See id. at 11:1–3.) And Interrogatory No. 15 asked for particulars about 

wrongful foreclosure, not Marchai’s bad faith claim. (See id. at 12:3–5.) Hence, Wyeth Ranch’s 

argument that Marchai did not disclose the basis of its claim in answers to interrogatories lacks 

merit. 

C. Marchai properly disclosed a computation of damages in its initial disclosures that includes its 
bad faith claim, but even if it didn’t, the error is harmless, or failing to disclose was substan-
tially justified. 

Wyeth Ranch also argues that Marchai did not disclose its damages for its bad faith claim 

under N.R.C.P. 16.1. (See Mot. at 13:1–15.) Again, Wyeth Ranch’s argument lacks merit. 

In its third supplemental disclosures under N.R.C.P. 16.1, Marchai included a statement 

of damages, which notes that Marchai primarily seeks a ruling that its deed of trust survived Wy-

eth Ranch’s foreclosure. (See Ex. 9 to the Mot. at 3:17–19.) But if the Court rules otherwise, Mar-

chai “seeks damages” and calculated those damages as the fair market value of the property. (Id. 
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at 3:19–24.) Wyeth Ranch may argue that Marchai is not entitled to damages in the amount of the 

property’s fair market value, but that differs from saying that Marchai did not disclose a compu-

tation of damages. 

Also, if the information to compute damages is in possession of another party, the rule 

does not expect a calculation. See Fed. R. Civ. P. 26, Advisory Committee Note, 146 F.R.D. 401, 

631–32 (1993). Here, Wyeth Ranch, not Marchai, had the information about its calculation of the 

lien’s alleged superpriority and subpriority portions. And Marchai did not discover how Wyeth 

Ranch made this calculation until Sauceda’s deposition in September 2020. 

But even if Marchai should have disclosed a more precise computation of its damages, it 

was substantially justified in not doing the disclosure, and the error is harmless. Rule 26(e) re-

quires parties to supplement initial disclosures only when “the additional or corrective infor-

mation has not otherwise been made known to the other parties during the discovery process or 

in writing.” N.R.C.P. 26(e)(1). And Rule 37 provides that a party may use information not dis-

closed when failing to disclose was “substantially justified or is harmless.” N.R.C.P. 37(c)(1). 

If this Court concludes that Perez’s payments satisfied the superpriority portion of Wyeth 

Ranch’s lien, then Marchai has no damages on its bad faith claim. But if this Court concludes 

otherwise, the calculation of damages will depend upon how this Court applies Perez’s payments, 

which is the principal issue for trial remanded by the Nevada Supreme Court. Unlike future med-

ical expenses in Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. 261, 396 P.3d 783 (2017)—the case 

on which Wyeth Ranch relies—after this Court determines how to apply Perez’s payments, the 

remaining calculation (if necessary) is simple math, not reasonably subject to dispute. Wyeth 

Ranch has the evidence upon which this Court will determine whether Perez satisfied the super-

priority portion of the lien. And Marchai did not discover how Wyeth Ranch claims it applied Pe-

rez’s payments until its deposition in September 2020. Further, Marchai supplied a potential cal-

culation in writing in opposition to the motion for summary judgment (just weeks after Wyeth 

Ranch’s deposition), which complies with its disclosure obligation. See N.R.C.P. 26(e)(1). Wyeth 

Ranch has not disputed that calculation or contended (nor could it) that it needs additional dis-

covery to determine the precise contours of Marchai’s potential alleged damages. Wyeth Ranch 
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does not even dispute that if the Court concludes Perez’s payments did not satisfy the lien’s su-

perpriority portion, it improperly received excess funds. Hence, this Court should deny the mo-

tion. See Capanna v. Orth, 134 Nev. 888, 894–95, 432 P.3d 726, 733–34 (2018) (concluding that 

the district court did not abuse its discretion when it allowed testimony about an undisclosed 

computation of future medical expenses because the error was harmless). 

D. Although Marchai does not believe it needs to amend its pleading or supplement its discov-
ery, if the Court believes otherwise, Marchai asks this Court for leave to do so because Wy-
eth Ranch will suffer no prejudice. 

Wyeth Ranch argues this Court should not allow an amendment to Marchai’s pleading 

because it is “bad faith.” (See Mot. at 14:14–16.) Wyeth Ranch claims that Marchai has known 

how Wyeth Ranch applied payments to Perez’s assessment account for seven years. (See id. at 

14:12–17.) This is obviously untrue. Otherwise, the Nevada Supreme Court would not have re-

manded this case back to this Court for determining how Wyeth Ranch applied payments to Pe-

rez’s account. 

After the Nevada Supreme Court remanded this case for determining how Wyeth Ranch 

applied payments to Perez’s assessment account, Marchai diligently moved to reopen discovery 

to take Wyeth Ranch’s deposition. Until the deposition in September 2020, Marchai did not 

know that Wyeth Ranch’s witness would contradict its documentary evidence and testify that 

Wyeth Ranch applied Perez’s payments other than first to the superpriority portion of its lien. 

(See Mot. at 14:12–15:28.) Hence, if this Court believes that Marchai must amend its pleading or 

its discovery responses, Marchai requests the opportunity to do so. It has good cause for not 

amending before the September 2020 deposition, and Wyeth Ranch will suffer no prejudice by an 

amendment. See Nutton v. Sunset Station, Inc., 131 Nev. 279, 286–87, 357 P.3d 966, 971 (Ct. App. 

2015) (recognizing that good cause exists to amend after the filing deadline if the “deadline can-

not reasonably be met despite the diligence of the party seeking the amendment.”) 

Conclusion 

Wyeth Ranch made a strategic blunder. It thought it could testify that it applied Perez’s 

payments first to the current association dues and any remainder to the oldest association dues 
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with no consequences. But if Wyeth Ranch’s position is correct (which it isn’t), it subjects 

Wyeth Ranch to a previously pleaded claim of bad faith for receiving excess funds from its 

foreclosure. Wyeth Ranch’s motion for reconsideration, clarification, or in limine is its most 

recent attempt to undo its testimony. But this Court has rejected Wyeth Ranch’s efforts. And it 

should do so again by denying the motion. 

 Dated this 21st day of December 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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Certificate of Service 

 I certify that on the 21st day of December 2020, I served a copy of Marchai, B.T.’s Oppo-

sition to Defendant Wyeth Ranch Community Association’s Motion for Reconsideration or Clar-

ification Under NRCP 60, Alternatively Motion in Limine electronically to the following through 

the Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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ODM 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 
 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Order Denying Defendant Wyeth Ranch Community Asso-
ciation’s Motion for Reconsideration or Clarification Under 

NRCP 60, Alternatively Motion in Limine 

 Defendant Wyeth Ranch Community Association’s Motion for Reconsideration or Clari-

fication Under NRCP 60, Alternatively Motion in Limine came before this Court, in chambers, 

on the 8th day of January 2021. The Court, having considered the motion, Marchai’s opposition, 

Wyeth Ranch’s reply, and good cause appearing therefor: 

 It is hereby ordered that the motion is denied. Marchai may raise the identified bad 

faith claim at trial because: (1) Marchai’s complaint fairly noticed the issue to Wyeth Ranch; (2) 

Wyeth Ranch’s interrogatory seeking the basis for Marchai’s wrongful foreclosure claim did not 

Case Number: A-13-689461-C

Electronically Filed
1/20/2021 10:37 AM
Steven D. Grierson
CLERK OF THE COURT

193



 

 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J.
 M

ER
RI

LL
, P

.C
. 

10
16

1  
PA

RK
 R

U
N

 D
RI

V
E ,

 S
U

IT
E 

15
0 

L A
S 

V
EG

A
S,

 N
EV

A
D

A
 8

91
45

 
(7

02
) 5

66
-1

93
5 

encompass a request for information on Marchai’s bad faith claim; and (3) Marchai adequately 

disclosed a computation of damages under N.R.C.P. 16.1. 

 

             

 

 

  

Submitted by: 

David J. Merrill, P.C. 
 

 
 
By: /s/ David J. Merrill    
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 

 

Approved as to form: 
 
Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 

 
 
 
 
 
Lipson Neilson, P.C. 
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Elizabeth Gonzalez, District Court Judge
January 20, 2021
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Certificate of Service 

I certify that I filed the Respondent’s Appendix (Volume 1) electronically 

with the Nevada Supreme Court on the 18th day of April 2022. Each of the 

registered users of the Court’s electronic filing system shall receive notice. 

Dated this 18th day of April 2022. 

     David J. Merrill, P.C. 
 
 
 
     By: /s/ David J. Merrill   
      David J. Merrill 
      Nevada Bar No. 6060 
      10161 Park Run Drive, Suite 150 
      Las Vegas, Nevada 89145 
      (702) 566-1935 
     Attorney for Marchai, B.T. 

 


