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MCOM 
THE ALLISON LAW FIRM CHTD. 
Noah G. Allison (Bar #6202) 
3191 East Warm Springs Road 
Las Vegas, Nevada 89120-3147 
Tel  (702) 933-4444 
Fax (702) 933-4445 
noah@allisonnevada.com 
Attorneys for SR Construction, Inc. 
  

 
 

IN THE SECOND JUDICIAL DISTRICT COURT 
 

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA  
 

PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic corporation,                                                             
 

Plaintiff, 
vs. 
 
SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 -
10. 
 
                         Defendants. 

 
Case No.: CV20-01375 

Dept. No.: 8 

 
MOTION TO COMPEL ARBITRATION 
AND STAY LITIGATION  
 

 Defendant SR Construction, Inc. (“SR”) by and through its attorneys, The Allison Law Firm 

Chtd., moves this Court for an order compelling Plaintiff Peek Brothers Construction (“Peek Bros.”) to 

arbitrate the construction dispute that is the subject of this lawsuit.  SR further moves for an order 

staying this case pending the outcome of the arbitration.   

 This Motion is made and based upon NRS 38.221, the following Points and Authorities attached 

to this Motion, the exhibits attached hereto, the papers and pleadings on file with the Court, and any 

argument of counsel at the time set for hearing on this matter. 

// 

// 

// 

// 
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LIST OF EXHIBITS 

Exhibit 1:  Affidavit of Noah G. Allison in Support of Motion to Compel Arbitration and 

Stay Litigation. 

Exhibit 2: September 2, 2020 Complaint. 

Exhibit 3: May 6, 2020 Standard Form of Agreement Between Owner and Construction 

Manager as Constructor where the basis of payment is the Cost of the Work Plus 

a Fee with a Guaranteed Maximum Price between UHS and SR (“Prime 

Contract”). 

Exhibit 4: October 8, 2019 Master Subcontract Agreement between SR and Peek Bros 

(“MSA”). 

Exhibit 5: January 8, 2020 Work Order Addendum to Master Subcontract Agreement 

(“Work Order”). 

Exhibit 6: July 23, 2020 Memo from UHS re: Peek Brothers Dispute. 

Exhibit 7: Demand for Arbitration filed September 11, 2020. 

Exhibit 8: September 25, 2020 Letter from Emilee Hammond to Kristin Schlack. 

Exhibit 9: October 5, 2020 Letter from Noah Allison to Kristin Schlack. 

Exhibit 10: October 6, 2020 Letter from Kristin Schlack. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 This case concerns a construction dispute on the Northern Nevada Sierra Medical Center 

construction project in Reno, Nevada (“Project”).  Sparks Family Medical Center, Inc. c/o Universal 

Health Services of Delaware (“UHS”) is the owner.  SR is the general contractor.  Peek Bros. is the 

earthwork subcontractor. 

 The dispute is over change orders sought by Peek Bros. and contested by SR and UHS.  Exhibit 

2, ¶¶ 7-32.  The Prime Contract requires that arbitration be utilized as the method for binding dispute 

resolution with respect to claims seeking relief arising out of the terms of the contract.  Exhibit 3, AIA 

A201 § 15.4.  The MSA requires Peek Bros. and SR to utilize arbitration when the dispute between SR 
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and Peek Bros. involves issues of fact or law that SR is required to arbitrate under the terms of the 

Prime Contract.  Exhibit 4, Exhibit D ¶ W.  

 Because any payment made to Peek Bros. on the disputed change orders ultimately will come 

from UHS, and because UHS disputes the change orders, UHS has directed SR to initiate dispute 

resolution per the terms of the Prime Contract.  Exhibit 4.  UHS has further stated “SR Construction 

shall not settle or otherwise authorize payment of all or any portion of the disputed change request 

under the terms of the Prime Contract without written authorization from UHS.”  Exhibit 4.   

For this reason, the claims made in this case involve issues of law and fact that SR and Peek 

Bros. must arbitrate under the terms of the Prime Contract.  Accordingly, this Court should compel 

Peek Bros. to engage in the arbitration process it agreed to when it signed the MSA and stay this matter 

until the arbitration is concluded. 

II. 

BACKGROUND  

A. The MSA. 

 This Court will note that the MSA does not relate to a particular project, but rather represents the 

general terms of the relationship between SR and Peek Bros.  Exhibit 4, p. 1.  As explained in the MSA, 

subsequent work orders defining the scope, price and specific terms and conditions on a project are 

incorporated by reference.  Exhibit 4, pp. 1-2.  For this reason, the dispute resolution section of the 

MSA was carefully written in a way to bind SR and Peek Bros. to whatever dispute resolution 

requirements may exist between SR and an owner on a future project: 
 
W. DISPUTE RESOLUTION – ARBITRATION – (a) Contractor and 
Subcontractor shall not be obligated to resolve disputes arising under this 
Subcontract by arbitration, unless: (i) the prime contract has an arbitration 
requirement; and (ii) a particular dispute between the Contractor and 
Subcontractor involves issues of fact or law which the Contractor is required to 
arbitrate under the terms of the prime contract.  In the event that arbitration is 
required  under the terms of this Provision, the same arbitrator(s) utilized to 
resolve the dispute between any Owner and Contractor shall be utilized to resolve 
the dispute under this Provision; (b) In the event that the Contractor and any 
Owner or others arbitrate matters relating to this Subcontract, the Subcontractor 
shall be required, at the request of the Contractor, to prepare and present the 
Contractor’s case at Subcontractor’s expense to the extent the proceedings relate 
to this Subcontract; (c) Should the Contractor enter into arbitration with any 
Owner or others with regard to issues relating to this Agreement, the 
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Subcontractor shall be bound by the result of the arbitration to the same degree as 
the Contractor. 

Exhibit 4, Exhibit D ¶ W.  Disputes arising under the MSA and any work order must be arbitrated if the 

prime contract has an arbitration clause and the dispute involves issues that SR must arbitrate under the 

terms of the prime contract.  Exhibit 4, Exhibit D ¶ W(a).  Disputes arising when there is no arbitration 

clause in the prime contract or the issues do not require SR to arbitrate under the terms of the prime 

contract may be litigated.  Exhibit 4, Exhibit D ¶ W(a).       

B. The Work Order. 

 The Work Order, signed by Peek Bros. and SR on January 8, 2020, tied the MSA directly to the 

Project.  Exhibit 5, p. 1 (“The terms and obligations of the above-referenced Master Subcontract 

Agreement are fully incorporated by reference as though fully set forth herein.”)  If ever there was a 

time for Peek Bros. to distance itself from the arbitration requirement in the MSA with respect to the 

Project, it was before it signed the Work Order. 

C. The Prime Contract. 

SR and UHS signed the Prime Contract on July 21, 2019.  The Prime Contract is a typical “cost-

plus” arrangement with a guaranteed maximum price (“GMP”).  In a cost-plus contract, the owner is 

required to pay the general contractor for the cost of the work plus a fee on the project subject to the 

general contractor’s GMP.  Exhibit 3, AIA A133 § 5.1-5.2.  The cost of the work is defined as the 

general contractor’s substantiated reimbursable costs paid for its labor, subcontractors, materials, 

equipment, taxes, permit fees, legal costs, arbitration costs, insurance costs, and other items up to the 

GMP.  Exhibit 3, AIA A133 § 6.1-6.7 (Emphasis supplied).  Thus, if the cost of Peek Bros.’ work is 

$1,000,000.00, UHS is obligated to pay SR for it, subject to the GMP.  And if the cost of Peek Bros.’ 

work is increased to $1,250,000.00 by change orders, UHS is obligated to pay SR for that as well.  A 

subcontract change order is money out of UHS’s pocket; it obviously cares a great deal as to whether 

the change is legitimate. 

The Prime Contract defines the manner in which “Claims” are decided.  Here, SR and UHS 

agreed that arbitration pursuant to Section 15.4 of AIA Document A201-2017 shall be the method of 

binding dispute resolution.  Exhibit 3, AIA A133, § 9.2.  Section 15.4 of A201-2017 provides: 
 
Arbitration shall be utilized as the method for binding dispute resolution in the 
Agreement, any Claim subject to, but not resolved by, mediation shall be subject 
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to arbitration which, unless the parties mutually agree otherwise, shall be 
administered by the American Arbitration Association in accordance with its 
Construction Industry Arbitration Rules in effect on the date of the Agreement.  
The Arbitration shall be conducted in the place where the Project is located, unless 
another location is mutually agreed upon.  A demand for arbitration shall be made 
in writing, delivered to the other party to the Contract, and filed with the person or 
entity administering the arbitration.  The party filing notice of demand for 
arbitration must assert in the demand all Claims then known to that party on which 
arbitration is permitted to be demanded. 

Exhibit 3, AIA A201 § 15.4.1.  The award rendered by the arbitrator shall be final, and judgment may 

be entered upon it in accordance with applicable law in any court having jurisdiction.  Exhibit 3, AIA 

A201 § 15.4.3.  The converse is not true.  A judgment rendered by a court in the absence of arbitration 

that is not waived is not binding.  Such is the contractual agreement of the parties to this dispute. 

D. UHS Rejected the Disputed Change Orders and Directed SR to Initiate Dispute Resolution 

Under the Prime Contract. 

 On July 23, 2020, after SR apprised UHS of the change orders Peek Bros. was asserting, UHS 

took the position the change orders lacked merit.  Mr. Applegate of UHS wrote: 
 
Also, as I understand it, there was no real necessary change in their work plan as the 
construction documents and subcontract agreement call for Peek Brothers to deliver a 
certified building pad at elevation 43 and complete a rough graded site at the proper 
subgrade elevation as indicated on the grading/site improvement drawings.  Additionally, 
I understand that we now have additional fill that will now need to be hauled away from 
the site (6,000 CY) as it was not truly necessary in the current scope of work that is 
subsumed under their subcontract, and Peek Brothers are requesting a change order for 
this extra work. 

Exhibit 5.  Because the requested change required extra money to be paid out of UHS’s pocket for work 

that was outside the scope of the contracted work, UHS rejected the change order, directed SR to 

initiate dispute resolution, and further instructed that “SR Construction shall not settle or otherwise 

authorize payment of all or any portion of the disputed change request under the terms of the Prime 

Contract without written authorization from UHS.”  Exhibit 5.  

E. Peek Bros. Files an Action in this Court. 

 Peek Bros. filed its complaint against SR on September 2, 2020.  Exhibit 2.  The allegations 

concern additive change orders incurred on the Project that SR and, by extension, UHS must pay.  

Exhibit 2.  

// 
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F. SR Files a Demand for Arbitration with AAA. 

 SR filed a Demand for Arbitration on September 11, 2020.  Exhibit 6.  The arbitration demand 

named two respondents: Peek Bros. and UHS.  Both are indispensable to the complete resolution of the 

dispute.  Exhibit 6.  The arbitrator must examine the merit of Peek Bros.’ change orders and any 

legitimate setoffs, as well as whether the change orders, if meritorious to any degree, are reimbursable 

costs that UHS must pay to SR.   

On September 25, 2020, counsel for Peek Bros. submitted a letter to AAA objecting to its 

jurisdiction over the dispute.  Exhibit 7.  On October 5, 2020, counsel for SR submitted a response letter 

to AAA advising it that SR will file a motion to compel arbitration with this Court and agreeing to stay 

the arbitration proceedings while the motion to compel is under consideration.  Exhibit 8.  On October 

6, 2020, AAA sent a letter advising it will stay the arbitration pending the outcome of the motion to 

compel arbitration.  Exhibit 9.    

III. 

ARGUMENT 

A. Governing Authority and Legal Standards. 

The Nevada Legislature enacted the Uniform Arbitration Act (“Act”) to govern the enforcement 

of arbitration agreements.  NRS 38.219 provides: 
 

1. An agreement contained in a record to submit to arbitration any existing or subsequent 
controversy arising between the parties to the agreement is valid, enforceable and 
irrevocable except as otherwise provided in NRS 597.995 or upon a ground that exists at 
law or in equity for the revocation of a contract.  
 

2. The court shall decide whether an agreement to arbitrate exists or a controversy is 
subject to an agreement to arbitrate. 
 

3. An arbitrator shall decide whether a condition precedent to arbitrability has been fulfilled 
and whether a contract containing a valid agreement to arbitrate is enforceable. 
 

4. If a party to a judicial proceeding challenges the existence of, or claims that a 
controversy is not subject to, an agreement to arbitrate, the arbitral proceeding may 
continue pending final resolution of the issue by the court, unless the court otherwise 
orders.  

NRS 38.221(1) provides: 
 

1.  On a motion of a person showing an agreement to arbitrate and alleging another 
person’s refusal to arbitrate pursuant to the agreement: 
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 (a) If the refusing party does not appear or does not oppose the motion, the court 

shall order the parties to arbitrate; and 
 
 (b) If the refusing party opposes the motion, the court shall proceed summarily to 

decide the issue and order the parties to arbitrate unless it finds that there is no 
enforceable agreement to arbitrate. 

NRS 338.221(7) provides: 
 

7.  If the court orders arbitration, the court on just terms shall stay any judicial 
proceeding that involves a claim subject to the arbitration.  If a claim subject to the 
arbitration is severable, the court may limit the stay to that claim. 

Orders to proceed with arbitration are not appealable and the parties must proceed with 

arbitration.  Clark County v. Empire Elec., Inc., 96 Nev. 18, 604 P.2d 352 (1980).  Orders denying a 

motion to compel arbitration are directly appealable.  D.R. Horton, Inc. v. Green, 120 Nev. 549, 96 P.3d 

1159, 1162 (2004). 

There is a strong public policy in favor of contractual provisions requiring arbitration in Nevada.  

Phillips v. Parker, 106 Nev. 415, 416-17, 794 P.2d 716, 717-18.  Once an arbitrable issue has been 

found to exist, all doubts concerning the arbitrability of the subject matter of a dispute are to be resolved 

in favor of arbitration.  Exber, Inc. v. Sletten Constr. Co., 92 Nev. 721, 729, 558 P.2d 517, 522 (1976).  

Courts must not deprive parties of the benefits of arbitration for which they have bargained – speed in 

the resolution of the dispute, and the employment of the specialized knowledge and competence of the 

arbitrator.  Id., citing John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557-58 (1964).   

B. The Arbitration Agreements in the Prime Contract and the MSA Together Bind SR, UHS 

and Peek Bros. to Proceed with Arbitration.  

The basic allegations in Peek Bros.’ Complaint are that it is entitled to receive payment for 

change orders from SR for extra work, materials and equipment it furnished to the Project.  Exhibit 2.  

SR and UHS take the position that Peek Bros. is not entitled to payment for the change orders pursuant 

to the terms and conditions of the MSA and Work Order.  Exhibit 5; Exhibit 6.   

The Prime Contract requires UHS to reimburse SR for all “[p]ayments made by the Construction 

Manager [SR] to Subcontractors [Peek Bros.] in accordance with the requirements of the subcontracts.”  

Exhibit 3, AIA A133 § 6.3 (emphasis supplied).  SR has informed UHS that the change orders sought 

by Peek Bros. are not valid and not in accordance with the terms of the MSA and Work Order.  Exhibit 
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5.  In response, UHS has directed SR to initiate arbitration and has further advised it will not pay SR for 

the disputed extras.  Exhibit 5.  SR will be in an impossible situation unless the Court compels 

arbitration.  SR cannot force UHS into this litigation yet UHS holds the purse strings and will only 

release them if the matter is decided by arbitration.   

It is not a close call here.  Even if this Court completely disregarded its obligation to liberally 

construe the arbitration agreement in the MSA in favor of arbitration1, the intertwined rights and 

obligations of UHS, SR and Peek Bros. undeniably raise issues of fact or law that must be arbitrated 

pursuant to the Prime Contract.  It makes sense under every conceivable public policy and judicial 

doctrine for this Court to send the parties to the forum they all contracted to be in and have the rights 

and obligations of SR, UHS and Peek Bros. decided by a seasoned neutral construction professional.  

Doing so will conserve judicial resources. Doing so will prevent inconsistent decisions.2  Doing so will 

save the parties time and money.  Most important, doing so honors the contractual agreements of the 

parties. 

C. The Court Should Stay This Matter Pending the Outcome of the Arbitration. 

 This Court has the power to stay this proceeding until the arbitration is concluded.  NRS 

338.221(7).  It makes sense to enter a stay and SR requests the Court do so.  SR is willing to provide 

regular status checks to the Court regarding the arbitration if the Court desires.  

// 

// 

// 

// 

// 

// 

 
1 Exeber at 522, citing New Pueblo Constructors, Inc. v. Lake Patagonia Recreation Ass’n, 467 P.2d 88 
(Ariz App. 1970). 
 
2 Imagine what could happen to SR if this Court refused to compel arbitration.  SR and Peek Bros. 
would take this matter to trial, SR and UHS simultaneously could take this matter to arbitration.  There 
would be two discovery tracks.  The exact same issues would be decided at two different times and 
perhaps with opposite rulings.  Then, adding insult to injury, the AAA decision would have no binding 
effect on Peek Bros. and the Court’s judgment would have no binding effect on UHS.   
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III. 

CONCLUSION 

Based on the foregoing, the Court should enter an order compelling Peek Bros. to participate in 

arbitration and stay this mater pending the arbitration’s outcome. 

DATED this _____ day of October, 2020. 

 
      THE ALLISON LAW FIRM CHTD. 
 
        
      By: ________________________________ 
       Noah G. Allison (Bar #6202) 
       3191 East Warm Springs Road 
       Las Vegas, Nevada 89120-3147   

       Attorneys for SR Construction, Inc. 

7th
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AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this _____ day of October, 2020. 

 
      THE ALLISON LAW FIRM CHTD. 
 
        
      By: ________________________________ 
       Noah G. Allison (Bar #6202) 
       3191 East Warm Springs Road 
       Las Vegas, Nevada 89120-3147   

       Attorneys for SR Construction, Inc. 

7th
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of THE ALLISON LAW 

FIRM CHTD., and that on October ____, 2020, I electronically filed the foregoing document with the 

Clerk of the Court using the ECF system which served the following parties electronically: 

 
Nathan J. Aman, Esq. 
Emilee N. Hammond, Esq. 
Viloria, Oliphant, Oster & Aman, LLP 
327 California Ave. 
Reno, Nevada 89509 
Attorney for Peek Brothers Construction, Inc. 

 

              
     Employee of The Allison Law Firm Chtd.  

 
 
         

 

  

7th

/s/ Nita MacFawn
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2645 
Nathan J. Aman, Esq. 
Nevada Bar No. 8354 
Emilee N. Hammond, Esq. 
Nevada Bar No. 14626 
VILORIA, OLIPHANT, 

OSTER & AMAN L.L.P. 
327 California Ave. 
Reno, Nevada 89509 
(775) 284-8888 
Attorneys for Plaintiff 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic Corporation. 

Plaintiff, 

vs. 

SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 -
10. 

Defendants. 

Case No.: CV20-01375 

Dept. No.: 8 

PLAINTIFF'S OPPOSITION TO DEFENDANT SR CONSTRUCTION, INC.'S 
MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 

COMES NOW, Plaintiff PEEK BROTHERS CONSTRUCTION, INC. ("Peek 

Brothers"), by and through its counsel ofrecord, the law firm of Viloria, Oliphant, Oster & 

Aman L.L.P, and hereby opposes Defendant's Motion to Compel Arbitration and Stay 

Litigation. 

This Opposition is based on the following memorandum of points and authorities, any 

exhibits attached thereto, any oral argument this Court wishes to entertain, and all other papers 

and pleadings on file before this Court of utility in rendering a just decision. 

1235601 -1-
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I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

 This matter only involves a misguided mistake made by a general contractor who 

ordered its subcontractor to do redundant and unnecessary work. This litigation has nothing to 

do with the owner, who has no responsibility for the general contractor's unilateral mistake. 

Peek Brothers Construction, Inc. ("Peek Brothers") is a subcontractor who was hired to 

perform earthwork related to the construction of the Northern Nevada Sierra Medical Center 

("Project"). The prime contractor on the Project, SR Construction, Inc. ("SR Construction"), is 

the party with whom Peek Brothers contracted to perform the work. During the course of 

construction on the Project, SR Construction made a unilateral demand to change the means and 

methods by which Peek Brothers performed its work. This change necessitated additional labor 

and material and, accordingly, increased the cost of Peek Brothers' work on the Project. Despite 

making this demand with full knowledge of the increase in cost, SR Construction has failed to 

pay Peek Brothers for the additional work performed, requiring Peek Brothers to file the instant 

action in district court. 

SR Construction now seeks to arbitrate this dispute based upon the fact that the owner of 

the Project, Sparks Family Medical Center, Inc. c/o Universal Health Services of Delaware 

("UHS" or "Owner"), refuses to pay for SR Construction's mistake. SR Construction is thus 

attempting to bind Peek Brothers to a contract that it did not enter into, namely the Prime 

Contract between SR Construction and UHS, and force Peek Brothers to arbitrate a dispute that 

is not subject to arbitration under the terms of the Subcontract Agreement. Not only does Peek 

Brothers' dispute have nothing to do with UHS, this dispute does not involve "issues of fact or 

law" that requires arbitration pursuant to the te1ms of the Prime Contract, as discussed further. 

At its core, this litigation is predicated upon a bad decision by SR Construction. The 

simple fact that UHS is responsible for payment to SR Construction for its contracted work does 

not and cannot serve as a basis for circumventing contractual privity, ignoring the express 

language of the operative agreements, and subjecting a subcontractor to an arbitration provision 
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21 
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between an owner of a construction project and its prime contractor. While SR Construction 

heavily relies upon its theory that UHS is ultimately responsible for any payment made to Peek 

Brothers, this argument is a red hen'ing. Based upon the facts as alleged in its Complaint, Peek 

Brothers' dispute has nothing to do with UHS, and UHS is not responsible to pay for SR 

Construction's mistakes. Regardless, that is an issue between UHS and SR Construction and 

should have no bearing on the instant litigation. 

Peek Brothers has no desire to be caught up in the morass of arbitration with the 

American Arbitration Association ("AAA"), which is cumbersome, devoid of rules, and often 

more expensive than litigation. More imp01iantly, Peek Brothers did not agree to binding 

arbitration with the AAA, and must be allowed to litigate its claims against SR Construction in 

District Comi. Accordingly, Peek Brothers respectfully requests this Comi reject SR 

Construction's attempt to shield itself from its erroneous decision, and find that Peek Brothers' 

claims against SR Construction do not fall within the nanow exception to the general rule 

expressly stated in the Subcontract, and find that SR Construction and Peek Brothers are not 

required to resolve disputes arising thereunder through arbitration. 

II. FACTUAL BACKGROUND 

On October 8, 2019, Peek Brothers entered into a Master Subcontract Agreement 

("Subcontract") with SR Construction, Inc. ("SR Construction"), and subsequent Work Order on 

January 8, 2020 ("Work Order"), in which Peek Brothers agreed to perfo1m earthwork related to 

the Project. See Master Subcontract Agreement, attached hereto as Exhibit 1. SR Construction 

is the prime contractor ("Contractor") on the Project, and UHS is the owner of the Project. 

Included in Peek Brothers' scope of work on the Project was site mass grading, sub and 

base grade for the building pad, and footing excavation ("Scope of Work"). In consideration for 

Peek Brothers' perfo1mance, SR Construction agreed to pay Peek Brothers the sum of Three 

Million Sixty-Two Thousand and No/100 Dollars ($3,062,000.00), pursuant to the Subcontract 

for the Project. This bid price assumed the utilization of extra material from excavation of the 

building footings and plumbing trenches ("spoils") to backfill the building footings and bring 
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1 
the building pad to subgrade elevation. In other words, Peek Brothers would use the dirt it had 

2 
dug up in the process of creating trenches and footings to build up the footings and building 

3 
pad. 

4 
However, Fred Kravetz ("Mr. Kravetz") with SR Construction instead directed Peek 

5 
Brothers to import approximately 150,000 square feet of material ("material" or "structural fill") 

6 
to bring the building pad to subgrade elevation prior to Peek Brothers digging up the trenches 

7 
and footings. Peek Brothers informed Mr. Kravetz that this was entirely unnecessary and that 

8 
the impmiation of the material and eventual removal of excess material dug up from the 

9 
footings would result in additional cost to SR Construction. In addition, Peek Brothers would 

10 
be required to stockpile the spoils on site after excavating the building footings and plumbing 

11 
trenches, rather than use said spoils to bring the building pad to elevation. Thus, not only did 

12 
this decision by Mr. Kravetz constitute a change to the means and methods by which Peek 

13 
Brothers' Scope of Work was to be performed, but it also necessarily resulted in additional costs 

14 
to be borne by SR Construction. Those increased costs are solely the result of SR 

15 
Construction's ill-advised demand for extra work. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In accordance with Mr. Kravetz demand, Peek Brothers purchased the additional 

material and had the material trucked in to the Project site. Peek Brothers perfo1med the 

eaiihwork to bring the building pad to subgrade elevation between April 9, 2020 and April 13, 

2020. Subsequently, the building footings and plumbing trenches were dug, and the spoils were 

stockpiled on site. 

On April 16, 2020, Peek Brothers submitted Change Order #13, reflecting the cost of 

labor and equipment to move the excess material from the footings from the building pad in the 

amount of $4,268.23, which was necessary because the excess material was no longer needed to 

bring the building pad to subgrade elevation. In addition, on May 21, 2020, Peek Brothers 

submitted Change Order # 17, reflecting the cost of labor and equipment to import the fill onto 

the building pad to bring the building pad to subgrade elevation. Change Order #17 was revised 

on June 4, 2020 to reflect an amount of $137,497.50 for the material impmied and the work 

1235601 -4-



1 
performed, referred to as Change Order# 17-Rl. Change Order# 13 and Change Order# 17-Rl 

2 
(collectively, "Change Orders") were submitted to SR Construction in the manner and in the 

3 
same form as all previous change orders had been submitted, without issue, and in compliance 

4 
with NRS 624.626. Moreover, Peek Brothers has provided SR Construction with invoices for 

5 
the work performed. 

6 
SR Construction has failed to accept the Change Orders1 despite performance and 

7 
substantial costs incmTed by Peek Brothers, and in spite of the fact that said work was 

8 
performed at the express direction of SR Construction. Accordingly, Peek Brothers filed a 

co 0-. 
('} 0 9 ~ lf) 

-s\- 3 &; Complaint against SR Construction for Breach of Contract, Attorneys' Fees, Unjust Emichment, 
co lf) <( 

No-. o 10 
~ co ;; and a Violation of NRS Chapter 624. 

3:t:::.ci :z 
ojx~ c5 11 
z '< o z iti III. LEGAL ARGUMENT 
~ ~ ~ 0 a<'. 12 
1;:j 9~ iti I 
~ ~ 9 a<'. ~ Under Section 38.219 of the Nevada Revised Statutes, "[a]n agreement contained in a 
0 Z -st I Z 

~O~N ~ 13 
u ~ ~ ~ record to submit to arbitration any existing or subsequently controversy arising between the 

t:::,co ~ 14 
~ ~ ~ parties to the agreement is valid, enforceable and iffevocable except as otherwise provided in 
5 CL Q 15 

~ NRS 5 97. 99 5 or upon a ground that exists at law or in equity for the revision of a contract. 11 

16 
NRS 38.219. In Nevada, the district court has the authority to determine whether an agreement 

17 
to arbitrate exists or a controversy is subject to an arbitration agreement. See NRS 38.221; NRS 

18 
38.219(2); Philips v. Parker, 106 Nev. 415,417, 794 P.2d 716 (1990). There must be an 

19 
agreement to arbitrate for there to be a presumption of arbitrability. Philips, 106 Nev. at 417, 

20 
794 P.2d at 716. 

21 
Moreover, "arbitrability is usually a question of contractual construction," which is, in 

22 
turn, a question of law for the court's determination. State ex rel. Masto v. Second Judicial Dist. 

23 
Court ex rel. County of Washoe, 125 Nev. 37, 44, 199 P.3d 828, 832 (2009) (citing Kennedy & 

24 
Mitchell, Inc. v. Anadarko Prod. Co., 243 Kan. 130, 754 P.2d 803, 805-06 (1988)). 

25 
Ill 

26 
Ill 

27 
1 SR Construction also failed to timely respond to Change Order #13, which is a direct violation ofNRS 

28 624.626(1)(e). 
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1 

2 

3 

A. The Dispute Between Peek Brothers and SR Construction is Not 
Subject to Arbitration. 

Exhibit D, § W of the Subcontract contains a "Dispute Resolution" provision, which 

4 provides as follows: 

5 

6 

7 

8 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Contractor and Subcontractor shall not be obligated to resolve disputes arising 
under this Subcontract by arbitration, unless: (i) the prime contract has an 
arbitration requirement; and (ii) a particular dispute between Contractor and 
Subcontractor involves issues of fact or law which the Contractor is required 
to arbitrate under the terms of the prime contract. 

Exhibit 1, Exhibit D, § W (emphasis added). SR Construction maintains that the 

aforementioned "dispute resolution" section of the Subcontract "was carefully written in a way 

to bind SR [Construction] and Peek [Brothers] to whatever dispute resolution requirements may 

exist between SR [Construction] and an owner on a future project.'' Motion, p. 3. Quite the 

contrary, the dispute resolution provision makes clear that SR Construction and Peek Brothers 

are not required to arbitrate unless ce1iain conditions are met. Thus, arbitration is the exception, 

not the rule. Consequently, based on the express terms of the Subcontract, Peek Brothers and 

SR Construction are not obligated to resolve disputes under the Subcontract unless the prime 

contract both includes an arbitration requirement and the dispute between Peek Brothers and SR 

Construction involves issues of fact or law that the prime contract requires SR Construction to 

arbitrate. 

The paiiies and this Court must therefore look to the express teims of the prime contract 

to determine whether the aforementioned conditions precedent to arbitration exist. The prime 

contract, entered into between SR Construction and URS, is comprised of two separate 

documents: AIA Document Al33 -2009, attached hereto as Exhibit 2, and AIA Document 

A201 -2017, attached hereto as Exhibit 3 (collectively, "Prime Contract"). Upon review of the 

relevant provisions of the Prime Contract, the Prime Contract requires that "any Claim between 

the Owner and Construction Manager shall be resolved in accordance with the provisions set 

fmih in this Aliicle 9 and A1iicle 15 of A201 -2017." Exhibit 2, § 9.2 (emphasis added). 

Notably, this does not encompass disputes between the construction manager (i.e., SR 
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1 

2 

3 

4 

5 

6 

Construction) and its subcontractors. Atiicle 15 of A201 2017 goes on to provide, in relevant 

paii, as follows: 

[ A ]rbitration shall be utilized as the method for binding dispute resolution in the 
Agreement, any Claim subject to, but not resolved by, mediation shall be subject 
to arbitration which ... shall be administered by the American Arbitration 
Association in accordance with its Construction Industry Arbitration Rules in 
effect on the date of this Agreement. 

7 Exhibit 3, § 15.4.1. The "Agreement" referenced therein is the Prime Contract, which Peek 

8 Brothers emphasizes was entered into only by UHS and SR Construction. It does not refer to 

9 the Subcontract. 

10 i. The Dispute Between Peek Brothers and SR Construction Does Not 
Involve Issues of Fact or Law that Must Be Arbitrated Pursuant to the 
Prime Contract. 

12 Notably, the Prime Contract does not include any language whatsoever regarding "issues 

13 of fact or law'' which require SR Construction to arbitrate disputes with its subcontractors. 

14 Ignoring this glaring omission, SR Construction has apparently taken the position that because 

15 UHS is obligated to pay SR Construction for its work on the Project, and because UHS has 

16 "directed SR [Construction] to initiate" arbitration against Peek Brothers, somehow this satisfies 

, f-'.' -" o.; 17 the requirements of the Subcontract's "Dispute Resolution" provision. See Motion, p. 3. 
<(Z=-! 
O:'.'. <( O:'.'. _J o I w z 18 However, these two facts absolutely do not establish that the dispute between SR Construction 
_Jo_~<( 
-_Jo2: 
> 0 <( 19 and Peek Brothers involves issues of fact or law that SR Construction is required to arbitrate 

20 under the Prime Contract.2 The Prime Contract requires only that disputes between UHS and 

21 SR Construction be arbitrated and does not include criteria under which SR Construction must 

22 arbitrate with its subcontractors. Moreover, the Subcontract itself does not have a standalone 

23 dispute resolution provision that requires arbitration pursuant to its terms. Thus, neither the 

24 Prime Contract nor the Subcontract provide any basis for arbitration of the instant dispute. 

25 

26 2 Again, Peek Brothers emphasizes that these "issues of fact or law" must be those which the Prime Contract require 
be arbitrated, yet SR Construction almost exclusively refers to provisions of the Subcontract to support its argument. 

27 The terms of the Subcontract do not-and cannot based upon its express terms-serve as the basis for SR 
Construction's demand to arbitrate. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

SR Construction's argument-that disputes involving payment for work performed by 

subcontractors must be arbitrated because UHS is responsible for payment to SR 

Construction-leads to the absurd and contrary conclusion that all disputes between SR 

Construction and its subcontractors be arbitrated despite exceedingly clear language to the 

contrary because UHS will always be, albeit indirectly, paying for the work performed.3 This 

convenient interpretation of the arbitration provision lets SR Construction "off the hook'' for the 

demands it places upon its subcontractors, who are contractually obligated to perform the work 

and furnish the materials that SR Construction requires. Further, this interpretation apparently 

allows SR Construction to violate change order statutes simply because UHS may or may not be 

responsible for payment of those change orders. If SR Construction demands its subcontractors 

perform additional work that will incur additional expense, SR Construction is liable for 

payment therefore. IfUHS refuses to pay for said additional work, SR Construction may seek 

recourse against UHS, or vice versa, through arbitration pursuant to the Prime Contract. This is 

separate and apart from any dispute with Peek Brothers. 

ii. The Dispute Between Peek Brothers and SR Construction Does Not 
Involve UHS. 

It is impmiant to note that while the Prime Contract allows a contractor to include as 

18 paiiies to an arbitration "Subcontractors to Contractor that Contractor deems relevant to the 

19 matter in dispute," this assumes that there actually is a dispute between SR Construction and 

20 UHS-the only parties to the Prime Contract. Despite including UHS as a "respondent" on an 

21 attached page to its Demand for Arbitration, SR Constmction has absolutely and unequivocally 

22 failed to bring a claim or allege a dispute against UHS. See Demand for Arbitration, attached 

23 hereto as Exhibit 4. In describing the nature of its dispute, SR Construction clearly alleges that 

24 "Peek [Brothers] seeks payment for alleged changes to its scope of work. SR [Construction] 

25 disputes the change orders sought by Peek [Brothers]. UHS ... also rejects [Peek Brothers'] 

26 

27 3 The Subcontract is clear that SR Construction and Peek Brothers are not required to arbitrate unless the 
aforementioned conditions precedent are met. 

28 
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1 
change orders ... " SR Constrnction therefore admits that no dispute exists between SR 

2 
Constrnction and UHS, as they appear to be in agreement as to Peek Brothers' change orders. 

3 
SR Constrnction then states that it "seeks a back.charge from Peek [Brothers] for additional costs 

4 
incmTed as a result of Peek [Brothers] refusing to perform work it was contracted to perform. "4 

5 
Again, nowhere does SR Constrnction allege any dispute with UHS pursuant to the 

6 
Prime Contract. Rather, UHS was apparently included as a "respondent" solely as a misguided 

7 
attempt to force Peek Brothers into arbitrating a dispute that is not subject to the arbitration 

8 
provision. Peek Brothers reiterates that SR Constrnction, not UHS, contracted with Peek 

9 
Brothers to perform earthwork on the Project. UHS and Peek Brothers have no contractual 

10 
relationship with one another whatsoever.5 What's more, SR Construction, not UHS, demanded 

11 
Peek Brothers import structural fill to bring the building pad to subgrade elevation rather than 

12 
utilize the spoils from the excavation of the building footings despite being told that it was 

13 
unnecessary and would result in additional expense. Therefore, Peek Brothers' claim is against 

14 
SR Construction and SR Construction alone, and its dispute does not involve any issues of law 

15 
or fact which require arbitration pursuant to the Prime Contract. To force Peek Brothers to 

16 
arbitrate a dispute based upon a contract to which it is not a party and which clearly does not 

17 
govern its dispute is contrary to both the express terms of the Subcontract and the Prime 

18 
Contract, as well as longstanding principles of contract law. SR Construction cannot hide 

19 
behind UHS's purse strings to absolve itself of its mistake and prevent Peek Brothers from 

20 
properly filing suit against it in district court. 

21 
Accordingly, SR Construction's Motion should be denied in its entirety. 

22 
Ill 

23 
Ill 

24 

25 4 SR Construction's apparent claim for a "backcharge" was submitted with no explanation and no documentation. 
Like Peek Brothers' claim against SR Construction, any claim SR Construction has with Peek Brothers is pursuant to 

26 the Subcontract and absolutely does not involve "issues of fact or law" requiring arbitration pursuant to the Prime 
Contract. 

27 
5 SR Construction is clearly attempting to circumvent the fact that there is no privity of contract between UHS and 

28 Peek Brothers. 
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IV. CONCLUSION 

Based on the foregoing, Peek Brothers respectfully requests this Court deny SR 

Construction's Motion to Compel Arbitration and Stay Litigation and enter an order finding that 

Peek Brothers' claims against SR Construction are not subject to arbitration. 

AFFIRMATION 

Pursuant to NRS 239B.030, the undersigned does hereby affom that the preceding 

document does not cop~ the social security number of any person. 
t:// 

DATED this-----.,~- day of October, 2020. 

1235601 

VILORIA, OLIPHANT, 
OSTER&AMAN 

Nathan J. Aman, Esq. 
Nevada Bar No. 8354 
Emilee N. Hammond, Esq. 
Nevada Bar No. 14626 
327 California Ave. 
Reno, Nevada 89509 
(775) 284-8888 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b ), I ce1iify that I am an employee of the law firm of VILORIA, 

OLIPHANT, OSTER & AMAN L.L.P., and that on the date shown below, I caused service of a 

true and correct copy of the attached: 

6 OPPOSITION TO MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 

7 to be completed by: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

X 

DATED this 

1235601 

electronic service upon electronically filing the within document with the Second 
Judicial District Comi addressed to: 

The Allison Law Firm Chtd. 
Noah G. Allison 
3191 East Warm Springs Road 
Las Vegas, Nevada 89120 
Attorneys for Defendants 
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THE ALLISON LAW FIRM CHTD. 
Noah G. Allison (Bar #6202) 
3191 East Warm Springs Road 
Las Vegas, Nevada 89120-3147 
Tel  (702) 933-4444 
Fax (702) 933-4445 
noah@allisonnevada.com 
Attorneys for SR Construction, Inc. 
  

IN THE SECOND JUDICIAL DISTRICT COURT 
 

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA  
 

PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic corporation,                                                             
 
 

Plaintiff, 
 
vs. 
 
SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 -
10. 
 
                         Defendants. 

 
Case No.: CV20-01375 

 

Dept. No.: 8 

 
REPLY IN SUPPORT OF MOTION TO 
COMPEL ARBITRATION AND STAY 
LITIGATION 

 

COMES NOW Defendant SR Construction, Inc. (“SR”) by and through its counsel of record, 

Noah G. Allison of the Allison Law Firm Chtd., and herein submits its Reply in Support of Motion to 

Compel Arbitration.  This Reply is made and based on the following Points and Authorities, the exhibits 

attached hereto, the pleadings on file herein, and any oral argument to be made before this Court. 

POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 Peek Bros. wasted the majority of its Opposition on arguments about why it thinks it is entitled to 

a change order.  A motion to compel arbitration is neither the time nor the place for advocating the merits 

of this dispute.  SR and Peek Bros will present their cases to the arbitrator at a future date.  At that time, 

the facts will be supported by documentary evidence, eye-witness testimony, and expert opinion 

F I L E D
Electronically
CV20-01375

2020-11-09 03:14:27 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 8154309 : sacordag

Docket 82786   Document 2021-13539

mailto:noah@allisonnevada.com


 

 Reply Memorandum, Page 2 of 7 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

testimony.  SR expects to prove that Peek Bros miscalculated the amount of material it should have 

imported onto the Project site, failed to deliver the building pad at the stipulated elevation prior to the 

excavation of footings and trenches, and failed to follow the minimum standards of care required of 

earthwork subcontractors in Northern Nevada.  It is SR’s position that the change order sought by Peek 

Bros. is the result of Peek Bros’ miscalculation.  Neither SR nor UHS have any interest in accepting a 

change order premised on Peek Bros’ incompetence.   

 The purpose of this Reply is to provide the proper legal argument for this Motion by reinforcing 

core contractual concepts that no amount of white noise from Peek Bros can surmount.  The crux of this 

Motion is to enforce the contractual agreements of the parties and arbitrate the disputed change order 

sought by Peek Bros.  The MSA requires SR and Peek Bros. to resolve disputes by arbitration if the prime 

contract has an arbitration requirement and if the dispute involves issues of fact or law that SR must 

arbitrate under the terms of the prime contract.  Motion to Compel Arbitration, Exhibit 4, Exhibit D ¶ W.   

To rule properly on SR’s Motion, this Court must recognize the difference between a cost-plus 

prime contract with a guaranteed maximum price (GMP) and a lump-sum prime contract.  On a cost-plus 

GMP project, disputed change orders sought by subcontractors always involve issues of fact or law that 

the prime contractor must arbitrate under the terms of the prime contract (assuming the prime contract 

has an arbitration requirement) because they affect what the owner pays for the project.  On a lump-sum 

project, depending on the circumstances, disputed subcontract change orders sometimes involve issues of 

fact or law that the prime contractor must arbitrate under the prime contract because they may affect what 

the owner pays for the project.  This project is governed by a cost-plus GMP prime contract with an 

arbitration provision.  Motion to Compel Arbitration, Exhibit 3.  For this reason, this dispute must be 

arbitrated.   

II. 

ARGUMENT 

A. The Contingency in a Cost-Plus GMP Prime Contract Is Returned to the Owner. 

 Subcontract change orders directly impact the price of the work on construction projects governed 

by a cost-plus GMP prime contract.  The following example illustrates why. 

A cost-plus prime contract with a GMP of $330,000 is divided into a schedule of values (“SOV”) 
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for billing and budget purposes.  For example: 
  

01 General Conditions  $100,000 
 02 Sitework   $50,000 
 03 Steel    $20,000 
 05 Concrete   $30,000 
 08 Framing   $40,000 
 10 Contingency   $60,000 
 11 Overhead and Profit (10%) $30,000 
      ------------ 
 GMP     $330,000     

The Sitework line item of $50,000 would be the amount of the earthwork subcontract, the Concrete line 

item of $30,000 would be the amount of the concrete subcontract, and so on. 

 When there is a subcontract change order, if there is no corresponding prime contract change order 

increasing the GMP, the change order amount is pulled from the contingency line item.  A $30,000 change 

order to the Sitework subcontractor would change the SOV thus: 
 
01 General Conditions  $100,000 

 02 Sitework   $80,000 (+$30,000) 
 03 Steel    $20,000 
 05 Concrete   $30,000 
 08 Framing   $40,000 
 10 Contingency   $20,000 (-$30,000) 
 11 Overhead and Profit (10%) $30,000 
      ------------ 
 GMP     $330,000        

 At the end of the project, the actual cost of the work is reconciled across the SOV.  The overall 

variance is applied against Contingency: 
 
01 General Conditions  $100,000    $100,000 

 02 Sitework   $50,000    $80,000 
 03 Steel    $20,000    $20,000 
 05 Concrete   $30,000    $30,000  
 08 Framing   $40,000    $40,000 
 10 Contingency   $50,000     $20,000  
 11 Overhead and Profit (10%) $30,000    $27,000 
      ------------ 
 GMP     $330,000 ACTUAL PRICE $297,000 

The $20,000 left in the Contingency line is not charged to the owner because a cost-plus contract only 

requires the owner to pay for the actual cost of the work plus the general contractor’s fee.  Above, the 
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owner pays $297,000 for the project even though it had a GMP of $330,000.   

If the $30,000 change order to the Sitework subcontractor posited above lacked merit, then the 

actual price charged to the owner would have been $33,000 less ($30,000 change order plus 10% OHP): 

$264,000.  Consequently, the merit (or lack of merit) of a subcontract change order on a cost-plus GMP 

contract almost always1 will impact what the owner pays for the project and therefore involve issues of 

fact or law that the prime contractor must arbitrate pursuant to the prime contract.  This is especially true 

when the owner disputes the subcontractor’s change order, as UHS has in this case.  Motion to Compel 

Arbitration, Exhibit 6. 

B. The Contingency in a Lump-Sum Contract Belongs to the General Contractor. 

 On a lump-sum prime contract, it is possible to have disputed subcontract change orders that do 

not impact the price the owner must pay for the project.  We can use the same SOV as above on a lump-

sum prime contract with the same $30,000 change order to the Sitework subcontractor.  Once again, we 

assume there is no corresponding prime contract change order from the general contractor to the owner 

increasing the lump sum price: 
 
01 General Conditions  $100,000 

 02 Sitework   $50,000  
 03 Steel    $20,000 
 05 Concrete   $30,000 
 08 Framing   $40,000 
 10 Contingency   $50,000  
 11 Overhead and Profit (10%) $30,000 
      ------------ 
 LUMP SUM PRICE   $330,000 

   The subcontract change order is similarly taken from Contingency: 
 
01 General Conditions  $100,000    $100,000 

 02 Sitework   $50,000 (+$30,000)  $55,000 

 
1 The undersigned can imagine only two scenarios where a disputed subcontract change order on a cost-
plus GMP prime contract would not involves issues of law or fact that must be arbitrated under the prime 
contract.  The first would be a trade damage dispute between two subcontractors that by necessity must 
pass through the general contractor but would not result in any additional cost to the owner.  The second 
would be a disputed subcontract change order with no corresponding change order seeking to increase 
the GMP arising after the GMP has been exceeded (all additional project costs would be the responsibility 
of the general contractor).  Both scenarios are rare and neither is applicable to this dispute.       
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 03 Steel    $20,000    $20,000 
 05 Concrete   $30,000    $30,000  
 08 Framing   $40,000    $40,000 
 10 Contingency   $50,000  (-$30,000)  $20,000  
 11 Overhead and Profit (10%) $30,000    $30,000 
      ------------       
 LUMP SUM PRICE   $330,000    $330,000 

Here, the general contractor keeps the contingency because the owner agreed to pay a lump sum price of 

$330,000 regardless of the actual cost of the work.  The $30,000 change order to the Sitework 

subcontractor affected the general contractor only – the merit of the change order meant the difference 

between the general contractor retaining $50,000 in Contingency or retaining $20,000 in Contingency.  

The change order was meaningless to the owner.  In this example, the legitimacy of the Sitework 

subcontractor’s change order does not involve issues of fact or law that the prime contractor must arbitrate 

pursuant to the prime contract.        

C. The Dispute Resolution Provision of the MSA Is Liberally Designed to Address Varying 

Prime Contract Models. 

 As stated in SR’s Motion, the MSA does not relate to a particular project.  The MSA’s Dispute 

Resolution provision is intended to properly manage the different dispute resolution models that may 

arise on future projects under varying prime contracts.  Motion to Compel Arbitration, Exhibit 4, Exhibit 

D ¶ W.  There are four basic dispute resolution models: 

Model 1: Cost-plus GMP prime contract with arbitration requirement; 

Model 2: Cost-plus GMP prime contract without arbitration requirement; 

Model 3: Lump-sum prime contract with arbitration requirement; and 

Model 4: Lump-sum prime contract without arbitration requirement. 

The MSA’s Dispute Resolution provision produces different results depending on the prime 

contract model.  The MSA mandates arbitration between SR and Peek Bros when two conditions are met: 

(1) the prime contract has an arbitration requirement; and (2) the dispute between SR and Peek Bros 

involves issues of fact or law that SR must arbitrate.  Motion to Compel Arbitration, Exhibit 4, Exhibit D 

¶ W.  As explained in Section A supra, Model 1 almost always will result in SR and Peek Bros arbitrating 

disputed change orders.  Model 2 never will result in SR and Peek Bros arbitrating.  As explained in 
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Section B supra, Model 3 sometimes2 will result in SR and Peek Bros arbitrating disputed change orders.  

Model 4 never will result in SR and Peek Bros. arbitrating.      

This is a “Model 1” Project.  It involves a cost-plus GMP prime contract with an arbitration 

requirement.  Motion to Compel Arbitration, Exhibit 3, AIA A133 § 9.2.  Moreover, the owner has 

directly challenged Peek Bros’ change order and it has directed SR to proceed with arbitration under the 

terms of the prime contract.  Motion to Compel Arbitration, Exhibit 6.  For the reasons explained herein, 

there is absolutely no question that this dispute must be arbitrated pursuant to the MSA.        

III. 

CONCLUSION 

 Based on the foregoing, SR respectfully requests this Court enter an order compelling Peek Bros 

to participate in arbitration and staying this matter pending the arbitration’s outcome.    

 AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this _____ day of November, 2020. 

 
      THE ALLISON LAW FIRM CHTD. 
 
        
      By: ________________________________ 
       Noah G. Allison (Bar #6202) 
       3191 East Warm Springs Road 
       Las Vegas, Nevada 89120-3147  

       Attorneys for SR Construction, Inc. 
 
 

 

 
2 Arbitrability will turn on whether or not the general contractor attempts to “pass through” the 
subcontractor’s change order to the owner with an additive change order of its own.  If the general 
contractor makes the attempt and the owner challenges the change order, then the subcontractor will be 
bound to arbitrate.  If the general contractor makes no attempt to “pass through” the disputed change 
order, then there is no arbitration requirement.   

9th

/s/ Noah G. Allison
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of THE ALLISON LAW 

FIRM CHTD., and that on November ____, 2020, I electronically filed the foregoing document with the 

Clerk of the Court using the ECF system which served the following parties electronically: 

 
Nathan J. Aman, Esq. 
Emilee N. Hammond, Esq. 
Viloria, Oliphant, Oster & Aman, LLP 
327 California Ave. 
Reno, Nevada 89509 
Attorney for Peek Brothers Construction, Inc. 

 

              
     Employee of The Allison Law Firm Chtd.  

 

9th

/s/ Nita MacFawn
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 
 
PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic Corporation. 
 

Plaintiff, 
 
     vs. 
 
SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 - 
10. 
 

Defendants. 
 

     Case No.:  CV20-01375 

     Dept. No.:  8 

 

 

 
ORDER DENYING DEFENDANT'S  

MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 

 Before the Court is a fully-briefed and submitted Motion to Compel Arbitration and Stay 

Litigation ("Motion") filed on October 7, 2020 by Defendant SR CONSTRUCTION, INC. ("SR 

Construction") by and through its counsel of record, The Allison Law Firm Chtd.  The Court 

issued an Order Setting Hearing on December 17, 2020 requesting oral argument on the 

Motion.  The Court heard oral arguments from the parties on January 14, 2021. 

 Accordingly, after consideration of the papers and pleadings on file in this case, the oral 

argument presented by the parties, and the applicable law, the Court sets forth its written Order 

as follows. 

=====

F I L E D
Electronically
CV20-01375

2021-04-13 11:33:41 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 8392048
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I. FACTUAL BACKGROUND 

 This litigation arises out of a Master Subcontract Agreement ("Subcontract") entered 

into between SR Construction and PEEK BROTHERS CONSTRUCTION, INC. ("Peek 

Brothers") in which Peek Brothers agreed to perform earthwork related to the construction of 

the Northern Nevada Medical Center ("Project").  SR Construction is the prime contractor 

("Contractor") on the Project, and Sparks Family Medical Center, Inc. c/o Universal Health 

Services of Delaware ("UHS") is the owner of the Project. 

 During construction of the Project, a dispute arose between Peek Brothers and SR 

Construction, which is the subject of the underlying Complaint.  In the Complaint, Peek 

Brothers alleges SR Construction directed Peek Brothers to import approximately 150,000 

square feet of material ("material" or "structural fill") to bring the building pad to subgrade 

elevation prior to Peek Brothers digging up the trenches and footings on the Project site.  When 

bidding the Project, Peek Brothers assumed it would use the material dug up from the trenches 

and footings to bring said building pad to subgrade elevation.  Peek Brothers maintains that, 

despite importing the material and performing the work as directed by SR Construction, SR 

Construction now refuses to pay the excess cost related to said work. 

 Accordingly, Peek Brothers filed a Complaint against SR Construction on September 2, 

2020 for Breach of Contract, Attorneys' Fees, Unjust Enrichment, and Violation of NRS 

Chapter 624.  SR Construction now seeks an order of this Court compelling Peek Brothers to 

arbitrate its claims pursuant to an arbitration provision contained under Exhibit D, § W of the 

Subcontract. 

II. STANDARD OF REVIEW AND APPLICABLE LAW 

 In Nevada, the district court has the authority to determine whether an agreement to 

arbitrate exists or a controversy is subject to an arbitration agreement.  See NRS 38.221; NRS 

38.219(2); Philips v. Parker, 106 Nev. 415, 417, 794 P.2d 716 (1990).   There must be an 

agreement to arbitrate for there to be a presumption of arbitrability.   Philips, 106 Nev. at 417, 

794 P.2d at 716.  Moreover, "arbitrability is usually a question of contractual construction," 
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which is, in turn, a question of law for the court's determination.  State ex rel. Masto v. Second 

Judicial Dist. Court ex rel. County of Washoe, 125 Nev. 37, 44, 199 P.3d 828, 832 (2009) 

(citing Kennedy & Mitchell, Inc. v. Anadarko Prod. Co., 243 Kan. 130, 754 P.2d 803, 805-06 

(1988)). 

 Exhibit D, § W of the Subcontract contains a "Dispute Resolution" provision, which 

provides as follows: 
 
Contractor and Subcontractor shall not be obligated to resolve disputes arising 
under this Subcontract by arbitration, unless: (i) the prime contract has an 
arbitration requirement; and (ii) a particular dispute between Contractor and 
Subcontractor involves issues of fact or law which the Contractor is required 
to arbitrate under the terms of the prime contract. 

Subcontract, Exhibit D, § W (emphasis added).  Further, the prime contract only provides that 

claims between the owner and the prime contractor shall be subject to binding arbitration.  See 

AIA Document A133 – 2009, § 9.2 and AIA Document A201 – 2017, § 15.4.1. 

 Based on the foregoing, the Court finds that the dispute between Peek Brothers and SR 

Construction does not involve issues of fact or law that must be arbitrated pursuant to the prime 

contract because the dispute does not involve UHS.  Therefore, the arbitration provision 

contained in Exhibit D, § W of the Subcontract does not apply, and Peek Brothers is not 

obligated to resolve the instant dispute by way of arbitration.  As such, SR Construction's 

request to compel Peek Brothers to submit its claims to the American Arbitration Association 

("AAA") should be denied. 

 Accordingly, and good cause appearing, 

 IT IS HEREBY ORDERED the Motion to Compel Arbitration and Stay Litigation is 

DENIED. 

 DATED this    day of January, 2021.      

        

             
 BARRY L. BRESLOW 
 District Judge 

 

13                   ======
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ORDER DENYING DEFENDANT'S  

MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 

 Before the Court is a fully-briefed and submitted Motion to Compel Arbitration and Stay 

Litigation ("Motion") filed on October 7, 2020 by Defendant SR CONSTRUCTION, INC. ("SR 

Construction") by and through its counsel of record, The Allison Law Firm Chtd.  The Court 

issued an Order Setting Hearing on December 17, 2020 requesting oral argument on the 

Motion.  The Court heard oral arguments from the parties on January 14, 2021. 

 Accordingly, after consideration of the papers and pleadings on file in this case, the oral 

argument presented by the parties, and the applicable law, the Court sets forth its written Order 

as follows. 
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I. FACTUAL BACKGROUND 

 This litigation arises out of a Master Subcontract Agreement ("Subcontract") entered 

into between SR Construction and PEEK BROTHERS CONSTRUCTION, INC. ("Peek 

Brothers") in which Peek Brothers agreed to perform earthwork related to the construction of 

the Northern Nevada Medical Center ("Project").  SR Construction is the prime contractor 

("Contractor") on the Project, and Sparks Family Medical Center, Inc. c/o Universal Health 

Services of Delaware ("UHS") is the owner of the Project. 

 During construction of the Project, a dispute arose between Peek Brothers and SR 

Construction, which is the subject of the underlying Complaint.  In the Complaint, Peek 

Brothers alleges SR Construction directed Peek Brothers to import approximately 150,000 

square feet of material ("material" or "structural fill") to bring the building pad to subgrade 

elevation prior to Peek Brothers digging up the trenches and footings on the Project site.  When 

bidding the Project, Peek Brothers assumed it would use the material dug up from the trenches 

and footings to bring said building pad to subgrade elevation.  Peek Brothers maintains that, 

despite importing the material and performing the work as directed by SR Construction, SR 

Construction now refuses to pay the excess cost related to said work. 

 Accordingly, Peek Brothers filed a Complaint against SR Construction on September 2, 

2020 for Breach of Contract, Attorneys' Fees, Unjust Enrichment, and Violation of NRS 

Chapter 624.  SR Construction now seeks an order of this Court compelling Peek Brothers to 

arbitrate its claims pursuant to an arbitration provision contained under Exhibit D, § W of the 

Subcontract. 

II. STANDARD OF REVIEW AND APPLICABLE LAW 

 In Nevada, the district court has the authority to determine whether an agreement to 

arbitrate exists or a controversy is subject to an arbitration agreement.  See NRS 38.221; NRS 

38.219(2); Philips v. Parker, 106 Nev. 415, 417, 794 P.2d 716 (1990).   There must be an 

agreement to arbitrate for there to be a presumption of arbitrability.   Philips, 106 Nev. at 417, 

794 P.2d at 716.  Moreover, "arbitrability is usually a question of contractual construction," 
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which is, in turn, a question of law for the court's determination.  State ex rel. Masto v. Second 

Judicial Dist. Court ex rel. County of Washoe, 125 Nev. 37, 44, 199 P.3d 828, 832 (2009) 

(citing Kennedy & Mitchell, Inc. v. Anadarko Prod. Co., 243 Kan. 130, 754 P.2d 803, 805-06 

(1988)). 

 Exhibit D, § W of the Subcontract contains a "Dispute Resolution" provision, which 

provides as follows: 
 
Contractor and Subcontractor shall not be obligated to resolve disputes arising 
under this Subcontract by arbitration, unless: (i) the prime contract has an 
arbitration requirement; and (ii) a particular dispute between Contractor and 
Subcontractor involves issues of fact or law which the Contractor is required 
to arbitrate under the terms of the prime contract. 

Subcontract, Exhibit D, § W (emphasis added).  Further, the prime contract only provides that 

claims between the owner and the prime contractor shall be subject to binding arbitration.  See 

AIA Document A133 – 2009, § 9.2 and AIA Document A201 – 2017, § 15.4.1. 

 Based on the foregoing, the Court finds that the dispute between Peek Brothers and SR 

Construction does not involve issues of fact or law that must be arbitrated pursuant to the prime 

contract because the dispute does not involve UHS.  Therefore, the arbitration provision 

contained in Exhibit D, § W of the Subcontract does not apply, and Peek Brothers is not 

obligated to resolve the instant dispute by way of arbitration.  As such, SR Construction's 

request to compel Peek Brothers to submit its claims to the American Arbitration Association 

("AAA") should be denied. 

 Accordingly, and good cause appearing, 

 IT IS HEREBY ORDERED the Motion to Compel Arbitration and Stay Litigation is 

DENIED. 

 DATED this    day of January, 2021.      

        

             
 BARRY L. BRESLOW 
 District Judge 
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Disputes arising when there is no arbitration clause in the prime contract, or if the issues do not require 

SR to arbitrate under the terms of the prime contract may be litigated.  Id. at Exhibit D ¶W(a).  

Peek Bros. and SR signed a Work Order on January 8, 2020. The Work Order tied the MSA 

directly to the Project stating: “[t]he terms and obligations of the above-referenced Master Subcontract 

Agreement are fully incorporated by reference as though fully set forth herein.”  See Work Order, attached 

hereto as Exhibit 2 at p. 1.  Peek Bros. signed the Work Order and made no effort to distance itself from 

the arbitration requirement in the MSA.  Id. 

B. The Prime Contract and the Disputed Change Order 

SR and UHS entered into the Prime Contract on July 21, 2019.  The Prime Contract is a “cost-

plus” arrangement with a guaranteed maximum price (“GMP”).  In this type of agreement, UHS must pay 

SR for the cost of the work plus a fee subject to SR’s GMP.  The cost of work includes SR’s the charges 

of SR’s subcontractors.  See Prime Contract, attached hereto as Exhibit 3, AIA A133 §§ 6.1-6.7.  The 

Prime Contract obligates UHS to pay SR for the cost of Peek Bros.’ work, including Peek Bros.’ change 

orders, subject to the GMP.   

Peek Bros. has requested change orders in excess of $140,000.00.  If the change orders are 

approved, the Prime Contract obligates UHS to pay for them subject to the GMP.  SR rejected the change 

orders and informed UHS that they lacked merit.  On July 23, 2020, UHS adopted SR’s position that the 

requested change orders lacked merit and thus directed SR to initiate dispute resolution per the Prime 

Contract. UHS Letter to Initiate Dispute Resolution, dated July 23, 2020, attached hereto as Exhibit 4. 

The legitimacy of Peek Bros.’ requested change orders present a question of fact that SR must arbitrate 

under the Prime Contract, per the MSA. 

C. Procedural History 

Peek Bros. filed suit against SR on September 2, 2020.  SR accepted service on September 16, 

2020.  On October 7, 2020, SR filed a motion to compel arbitration and stay the proceedings.  Peek Bros. 

filed an opposition on October 28, 2020.  SR filed its Reply Brief on November 9, 2020.   

The hearing on SR’s motion to compel arbitration occurred on January 14, 2021.  After oral 

argument from counsel for SR and Peek Bros., the Court ruled as follows: 

/ / / 













 

 Motion to Stay Proceedings, Page 9 of 9 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INDEX OF EXHIBITS 

Exhibit #  Description        # of Pages 

Exhibit 1  October 8, 2019 Master Subcontract Agreement between  
   SR and Peek Bros (“MSA”)       80 

Exhibit 2  January 8, 2020 Work Order Addendum to Master  
   Subcontract Agreement (“Work Order”)     55 

 

Exhibit 3  May 6, 2020 Standard Form of Agreement Between Owner  
   and Construction Manager as Constructor where the basis of  
   payment is the Cost of the Work Plus a Fee with a Guaranteed  
   Maximum Price between UHS and SR (“Prime Contract”)       89 

 

Exhibit 4  July 23, 2020 Memo from UHS re:  Peek Brothers Dispute.     1 

 
Exhibit 5 January 14, 2021 Transcript of Proceedings of Hearing on Motion to  

Compel Arbitration and Stay Litigation     46 

Exhibit 6  Order Denying Motion to Compel Arbitration and Stay Litigation    3 

Exhibit 7  Demand for Arbitration filed September 11, 2020      5 

Exhibit 8  [Proposed] Order Shortening Time         1 

 

 

 

 

 

 

 

 

 

 

 

 



F I L E D
Electronically
CV20-01375

2021-04-29 04:13:14 PM
Alicia L. Lerud

Clerk of the Court
Transaction # 8421261 : csulezic

Docket 82786   Document 2021-13539



























 

 Supplement to Motion to Stay Proceedings, Page 1 of 4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
THE ALLISON LAW FIRM CHTD. 
Noah G. Allison (Bar #6202) 
Heather Caliguire Fleming (Bar #14492) 
3191 East Warm Springs Road 
Las Vegas, Nevada 89120-3147 
Tel  (702) 933-4444 
Fax (702) 933-4445 
noah@allisonnevada.com 
Attorneys for SR Construction, Inc. 
  

IN THE SECOND JUDICIAL DISTRICT COURT 
 

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA  
 

PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic corporation,                                                             
 
 

Plaintiff, 
 
vs. 
 
SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 -
10. 
 
                         Defendants. 

 
Case No.: CV20-01375 

 

Dept. No.: 8 

 
SUPPLEMENT TO MOTION TO STAY 
PROCEEDINGS PENDING APPEAL ON 
ORDER SHORTENING TIME 

COMES NOW Defendant SR Construction, Inc. (“SR”) by and through its counsel of record, 

Noah G. Allison of the Allison Law Firm Chtd., and herein submits its Supplement to its Motion to Stay 

Proceedings Pending Appeal on Order Shortening Time.   

On April 28, 2021, the parties appeared before a settlement judge on the order of the Nevada 

Supreme Court.  Based on that appearance, the settlement judge recommended removal from the 

settlement program.  On April 29, 2021, the Nevada Supreme Court issued an order removing the case 

from the settlement program and reinstating briefing.  See Order Removing from Settlement Program and 

Reinstating Briefing, attached hereto as Exhibit 1.  The appeal is moving forward with all possible speed. 

These events are further evidence that the appeal was not brought for improper purposes, such as to delay 

the proceedings. Based on this, a stay is necessary so that the status quo is preserved until the Nevada 

Supreme Court issues a decision on SR’s appeal. 
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AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this 29th day of April, 2021. 

 
      THE ALLISON LAW FIRM CHTD. 
 
        
      By:  /s/ Heather Caliguire Fleming  
       Noah G. Allison (Bar #6202) 
       Heather Caliguire Fleming (Bar #14492) 
       3191 East Warm Springs Road 
       Las Vegas, Nevada 89120-3147  

       Attorneys for SR Construction, Inc. 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of THE ALLISON LAW 

FIRM CHTD., and that on April 29th, 2021, I electronically filed the foregoing document with the Clerk 

of the Court using the ECF system which served the following parties electronically: 

 
Nathan J. Aman, Esq. 
Emilee N. Hammond, Esq. 
VILORIA, OLIPHANT, OSTER & AMAN, LLP 
327 California Ave. 
Reno, Nevada 89509 
Attorneys for Peek Brothers Construction, Inc. 

 

      /s/ Nita MacFawn     
     Employee of The Allison Law Firm Chtd.  
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INDEX OF EXHIBITS 

Exhibit #  Description        # of Pages 

Exhibit 1  Nevada Supreme Court Order Removing from Settlement  
Program and Reinstating Briefing      2 
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C.j. 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

SR CONSTRUCTION, INC., A NEVADA 
DOMESTIC CORPORATION, 

Appellant, 
vs. 

PEEK BROTHERS CONSTRUCTION, 
INC., A NEVADA DOMESTIC 
CORPORATION, 

Respondent. 

No. 82786 

FILE 
APR 2 9 2021 

_ELIZABEill A. BROWN 

ERKgBY 
DEPUTY CLERK ( 

ORDER REMOVING FROM SETTLEMENT PROGRAM 
AND REINSTATING BRIEFING 

Pursuant to the recommendation of the settlement judge, this 

appeal is removed from the settlement program. See NRAP 16. 

Accordingly, we reinstate the deadlines for requesting transcripts and filing 

briefs. 

Appellant shall have 14 days from the date of this order to file 

and serve a transcript request form. If no transcript is to be requested, 

appellant shall file and serve a certificate to that effect within the same time 

period. See NRAP 9(a). Further, appellant shall have 90 days from the date 

of this order to file and serve the opening brief and appendix. In preparing 

and assembling the appendix, counsel shall strictly comply with the 

provisions of NRAP 30. Thereafter, briefing shall proceed in accordance 

with NRAP 31(a)(1). 

It is so ORDERED. 

SUPREME COURT 
OF 

NEVADA 

(0) 1947A Apo 



cc: Debbie Leonard, Settlement Judge 

Allison Law Firm, Chtd. 
Viloria, Oliphant, Oster & Aman L.L.P. 

SUPREME COURT 

OF 

NEVADA 

101 I947A ,z5EZP,  
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THE ALLISON LAW FIRM CHTD. 
Noah G. Allison (Bar #6202) 
Heather Caliguire Fleming (Bar #14492) 
3191 East Warm Springs Road 
Las Vegas, Nevada 89120-3147 
Tel  (702) 933-4444 
Fax (702) 933-4445 
noah@allisonnevada.com 
heather@allisonnevada.com 
Attorneys for SR Construction, Inc. 
  

IN THE SECOND JUDICIAL DISTRICT COURT 
 

IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA  
 

PEEK BROTHERS CONSTRUCTION, 
INC., a Nevada Domestic corporation,                                                             
 
 

Plaintiff, 
 
vs. 
 
SR CONSTRUCTION, INC., a Nevada 
Domestic Corporation; DOE Defendants 1 -
10. 
 
                         Defendants. 

 
Case No.: CV20-01375 

 

Dept. No.: 8 

 
REPLY IN SUPPORT OF MOTION TO 
STAY PROCEEDINGS PENDING APPEAL 
ON ORDER SHORTENING TIME 

Defendant SR Construction, Inc. (“SR”), by and through its counsel of record Noah G. Allison of 

the Allison Law Firm Chtd., herein submits its Reply in Support of Motion to Stay Proceedings Pending 

Appeal on Order Shortening Time.  This Reply is made and based on the following Points and Authorities, 

the exhibits attached hereto, the pleadings on file herein, and any oral argument to be made before this 

Court. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

INTRODUCTION 

 Peek Bros. Construction, Inc. (“Peek Bros.”) had no basis to oppose SR’s argument that its appeal 

was frivolous and thus articulated no such argument in its opposition.  Peek Bros. also had no basis to 
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oppose SR’s demonstration that it was not seeking a stay for dilatory purposes and therefore offered no 

opposition.  Peek Bros. instead criticized the merit of SR’s appeal.  Peek Bros. also criticized the Mikohn 

Court’s oft-repeated observation that bargained-for arbitration is something courts should encourage 

rather than invade, impede, or usurp.  SR’s Reply responds to Peek Bros. criticisms and stands 100% 

behind Mikohn as the standard for granting a stay on an appeal of an order denying arbitration. 

II. 

ARGUMENT 

A. The Court’s Ruling is Devoid of Analysis. 

Peek Bros. asserted the Court was “exceedingly clear” that the dispute between SR and Peek Bros. 

does not involve non-party owner Sparks Family Medical Center, Inc. c/o Universal Health Services of 

Delaware (“UHS”).  Opposition, 8:11-14.  Let us examine the two documents that the appellate court will 

examine when reviewing the clarity of the Court’s order: the hearing transcript and the filed Order. 

The hearing transcript reflects the following ruling from the Court: 
 
The Court specifically finds that the dispute which underlies the Complaint here does not 
involve an issue of fact or law which the contractor is required to arbitrate under the terms 
of the prime contract. 
 
The Court adopts the analysis of the [Peek Bros.] opposition. . . 

See Hearing Transcript, 38:18-22.  The rest of the Court’s ruling involved setting a mandatory settlement 

conference and a statement about the merit of arbitration when the amount in dispute fell into certain 

ranges.  See Hearing Transcript, 39:14 - 41:15.     

The Order provides: 
 
Based on the foregoing, the Court finds the dispute between Peek Brothers and SR 
Construction does not involve issue of fact or law that must be arbitrated pursuant to the 
prime contract because the dispute does not involve UHS.  Therefore, the arbitration 
provision contained in Exhibit D, § W of the Subcontract does not apply, and Peek 
Brothers is not obligated to resolve the instant dispute by way of arbitration. 

See Order Denying Defendant’s Motion to Compel Arbitration and Stay Litigation, 3:14-18.  

The problem with the Court’s statement in the transcript and written order is that it draws its 

conclusion from no stated facts and no analysis.  The absence of factual findings and analysis subjects 

the Court’s order to remand for clarification at a minimum or, most likely, an outright reversal with 
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instructions.  See Adesa Nev., LLC v. Afra Contr. Co., 131 Nev. 1246 (2015 Unpublished).  Why does the 

dispute not involve UHS?  What facts support the Court’s conclusion?  How does the dispute not involve 

UHS when SR demonstrated that UHS has to pay for subcontractor change orders?  How does the dispute 

not involve UHS when UHS directed SR in writing to deny the subject change order and initiate dispute 

resolution?  How does the dispute not involve UHS when UHS is named in the arbitration proceeding 

initiated by SR?  All of these points were raised in the briefing and the arguments, but the Court analyzed 

none of them in its order.   

B. The Court’s Only Analysis Improperly Addressed the Efficiency of Arbitration. 

Instead of making analyzing the validity of the arbitration provision, the Court analyzed the 

economy of arbitration: 

 
I want to have everyone bear in mind -- and I'm sure they do -- that this Court's experience is, our 

system works really well for $50,000-or-below claims because of the mandatory Supreme Court 
Arbitration Program. And our system works reasonably well for claims, you know, if you add another 
zero and above.  But the middle, the 50 to 250, sometimes the cost of the process can eat up the amount 
that's being argued, even if there's a fee-shifting provision to the prevailer.  But, you know, I'm not trying 
to condescend here.  Everyone knows that. 

See Hearing Transcript, 40:20 – 41:6.  A reasonable litigant would draw the inference from the 

Court’s statement above that its view on the economy of arbitration governed its denial of the motion to 

compel arbitration.  The inference is even stronger when the other stated reason is a conclusion devoid of 

analysis.  NRS 38.219(2) directs a court to “decide whether an agreement to arbitrate exists or a 

controversy is subject to an agreement to arbitrate.”  The law does not allow a court to decide if arbitration 

would be economical.       

Peek Bros. doubled down on the Court’s concern over the economy of arbitration in its opposition 

when it advised that “[b]ased on the undersigned’s experience, there are no longer ‘monetary and 

timesaving benefits’ to proceeding with AAA rather than the courts.”  Opposition, 10:21-22.  Support for 

counsel’s proposition was a Washington Post article.  Opposition, 10, n.2.  Neither this Court nor the 

appellate court should allow one lawyer’s experience and a Washington Post article overturn the holdings 

in Mikohn and a host of other Nevada cases finding that arbitration is a timesaving and economical method 

of alternate dispute resolution, and that arbitration provisions should be liberally construed in favor of 
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arbitration.   

C. The Irony Is that the Court’s Denial of SR’s Motion to Compel Arbitration to Save the 

Parties from Expenses and Delays Has Caused the Parties to Incur Significant Expenses and 

Delays.    

The Court held a hearing on SR’s Motion to Compel Arbitration on January 14, 2021 where it 

verbally denied SR’s motion and ordered the parties to a settlement conference.  The settlement 

conference occurred on March 31, 2021 and failed to result in a settlement.  The written order was issued 

on April 13, 2021.  SR filed its notice of appeal the same day.  The appeal settlement conference judge 

took pity on the parties and exempted them from the Supreme Court settlement program.  SR is now 

diligently pursuing its appeal.  With luck, the appeal will be decided in the fourth quarter of 2021.   

Since January 14, 2021, SR has incurred the following expenses it would not have incurred if the 

Court compelled arbitration: 

• Time and expense locating and scheduling the settlement conference; 

• Time and expense briefing for the settlement conference; 

• Time and expense attending the settlement conference; 

• Time and expense filing a notice of appeal; and 

• Time and expense seeking a motion to stay litigation pending the outcome of the appeal. 

Looking forward, SR anticipates additional expenses it would not have occurred had the Court compelled 

arbitration: 

• Time and expense of filing a motion to stay with the Supreme Court (if necessary); 

• Time and expense of preparing an opening appeal brief; 

• Time and expense of preparing a reply appeal brief; and 

• Time and expense of oral argument (if ordered). 

Respectfully, from SR’s perspective, the litigation track record of this dispute – where SR has not even 

filed an answer yet – is far from a model of speed, efficiency, and economy.  The Court’s statement at the 

hearing that it did not anticipate a jury trial in a civil case moving forward until 2023 is still ringing in SR 

ears.  See Hearing Transcript, 34:3-4.  Arbitration sounds better and better and SR is determined to fight 

for what it bargained for.        
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IV. 

CONCLUSION 

 Based on the foregoing, pursuant to Mikohn v. McCrea, this Court should grant a stay while SR’s 

appeal is pending. 

AFFIRMATION 

Pursuant to NRS 239B.030 

The undersigned does hereby affirm that the preceding document does not contain the social 

security number of any person. 

DATED this 6th day of May, 2021. 

 
       THE ALLISON LAW FIRM CHTD. 
 
        
      By:       /s/ Noah G. Allison 
       Noah G. Allison (Bar #6202) 
       Heather Caliguire Fleming (Bar #14492) 
       3191 East Warm Springs Road 
       Las Vegas, Nevada 89120-3147  

       Attorneys for SR Construction, Inc. 
 
 

 
  



 

 Reply in Support Motion to Stay Proceedings, Page 6 of 6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of THE ALLISON LAW 

FIRM CHTD., and that on May 6th , 2021, I electronically filed the foregoing document with the Clerk 

of the Court using the ECF system which served the following parties electronically: 

 
Nathan J. Aman, Esq. 
Emilee N. Hammond, Esq. 
Viloria, Oliphant, Oster & Aman, LLP 
327 California Ave. 
Reno, Nevada 89509 
Attorney for Peek Brothers Construction, Inc. 

 

      /s/ Nita MacFawn 
     Employee of The Allison Law Firm Chtd.  
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