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$ATA pocument A133 - 2009

FULLY EXECUTED

07/21/2020

Standard Form of Agreement Between Owner and Construction Manager as
Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed

Maximum Price

AGREEMENT made as of the 6th day of May in the year 2020

(In words, indicate day, month and year.)

BETWEEN the Owner:
(Name, legal status and address)

Sparks Family Medical Center, Inc. c/o

Universal Health Services of Delaware367 South Gulph Road

King of Prussia, PA 19406

and the Construction Manager:
(Name, legal status and address)

SR Construction, Inc,
3579 Red Rock Street
Las Vegas, Nevada 89103

for the following Project:
(Name and address or location)

Northern Nevada Sierra Medical Center
625 Innovation Drive

Reno, Nevada §9511

The Architect:
(Name, legal status and address)

ESa Architects.

1033 Demonbreun Street, Suite 800
Nashville, Tennessee 37203
615-329-9445

The Owner’s Designated Representative:
{Name, address and other information)

Sean Applegate, MS, CHFM
Sr. Regional Project Manager
Universal Health Services, Inc.

ADDITIONS AND DELETIONS:

The author of this document has
added information needed far its
completion. The author may also
have revised the text of the criginal
AlA standard form. An Additions and
Deletions Report that notes added
information as well as revisiens to the
standard form text is available from
the author and should be reviewed. A
vertical line in the left margin of this
document indicates where the author
has added necessary information
and where the author has added to or
deleted from the original AIA text.

This document has important legal
consequences. Censultation with an
attorney is encouraged with respect
to its completion or modification.

AlA Document A201™-2007,
General Conditions of the Centract
for Construction, is adopted in this
document by reference. Do not use
with ether general conditions unless
this document is modified.

AlA Document A133™ ~ 2009 (formerly A121™GMe ~ 2003}, Copyright @ 1991, 2003 and 2009 by The American Institute of Architacts, All ights reserved, The
“American Institute of Architects,” "AlA,”" the AIA Logo, and “"AlA Contract Documents” are registered frademarks and may not be used without permission. This 1
document was produced by Al4 software at 16:51:21 ET en 07/20/2020 under Order No,26818682530 which expires on 05/15/2021, is not for resale, is licensed for
one-tima use only, and may cnly be used in accordance with the AlA Centract Documents® Terms of Service, To report copyright violations, e-mail

copyright@ala.org.
User Notes:
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The Construction Manager’s Designated Representative:

(Name, address and other information)

Bret Loughridge
President

SR. Construction, Inc.
3579 Red Rock Street
702-877-6111

The Architect’s Designated Representative:
(Name, address and other information)

Matt Childress

ESa Architects,

1033 Demonbreun Street, Suite 8§00
Nashville, Tennessee 37203
615-329-9445

The Owner and Construction Manager agree as follows.

AlA Document A133™ = 2009 (formerly A121™CMe — 2003}, Gopyright © 1991, 2003 and 2009 by The American Institute of Architects. All rigits reserved. The
“American Inatitute of Architects,” "AlA.” the AIA Logo, and *AlA Cantract Doscuments” are registered irademarks and may net be uset without permission. This
document was produced by AlA saftware at 16:51:21 ET on 07/20/2020 under Order No,2681862530 which expires on 05/15/2021, is net for resale, e licensed for
one-time uss only, and may cnly be used in accordance with the AlA Contract Decuments® Terms of Service. To report copyright viclations, e-mail

copyright@aia.org.
User Notes:
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1 GENERAL PROVISIONS

2 CONSTRUCTION MANAGER'S RESPONSIBILITIES

3 OWNER'S RESPONSIBILITIES

4 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES
5 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

8 COST OF THE WORK FOR CONSTRUCTION PHASE

7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

8 INSURANCE AND BONDS

9 DISPUTE RESOLUTION

10 TERMINATION OR SUSPENSION

1 MISCELLANEOUS PROVISIONS
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EXHIBIT A GUARANTEED MAXIMUM PRICE AMENDMENT

ARTICLE 1 GENERAL PROVISIONS

§ 1.1 The Contract Documents

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to the execution of this Agreement, other documents
listed in this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract
and are as fully a part of the Contract as if atfached to this Agreement or repeated herein. Upon the Owner’s acceptance
of the Construction Manager’s Guaranteed Maximum Price proposal, the Contract Documents will also include the
documents described in Section 2.2.3 and identified in the Guaranteed Maximum Price Amendment and revisions
prepared by the Architect and furnished by the Owner as described in Section 2.2.8. The Contract represents the entire
and integrated agreement between the parties hereto and supersedes prior negotiations, representations or agreements,
either written or oral, If anything in the other Contract Doguments, other than a Modification, is inconsistent with this
Agreement, this Agreement shall govern.

§ 1.2 Relationship of the Parties

The Construction Manager accepts the relationship of trust and confidence established by this Agreement and
covenants with the Owner to cooperate with the Architect and exercise the Construction Manager’s skill and judgment
in furthering the interests of the Owner; to furnish efficient construction administration, management services and
supervision; to furnish at all times an adequate supply of workers and materials; and to perform the Work in an
expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish or approve, in
a timely manner, information required by the Construction Manager and to make payments to the Construction
Manager in accordance with the requirements of the Contract Documents,

§ 1.3 General Conditions

For the Preconstruction Phase, ATA Document A201™-2017, General Conditions of the Coniract for Construction,
shall apply only as specifically provided in this Agreement. For the Construction Phase, the generat conditions of the
contract shall be as set forth in A201-2017, which document is incorporated herein by reference. The term
"Contractor" as used in A201-2017 shall mean the Construction Manager.

AlA Document A133™ — 2009 (formerly A121™GCMc — 2003). Copyright ® 1881, 2003 and 2009 by The American Institute of Architects, Al rights reserved. The
“American Institute of Architects,” "AlA," the AlA Logo, and "AlA Contract Documents” are registerad trademarks and may not be used without permission. This
document was produced by AlA softwars at 16:51:21 ET on 67/26/2020 under Order No,2681882530 which expires on 05/15/2021, is not for resale, is licenssd for
one-time use only, and may only be used in accordance with the AJA Contract Documents® Terms of Service. To report copyright violations, e-mail
copyright@aia.org.

User Notes: (3I%0E3313)
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ARTICLE 2 CONSTRUCTION MANAGER’S RESPONSIBILITIES

The Construction Manager’s Preconstruction Phase responsibilities are set forth in Sections 2.1 and 2.2, The
Construction Manager’s Construction Phase responsibilities are set forth in Section 2.3, The Owner and Construction
Manager may agree, in consultation with the Architect, for the Construction Phase to commence prior to completion of
the Preconstruction Phase, in which case, both phases will proceed concurrently. The Construction Manager shall
identify a representative authorized to act on behalf of the Construction Manager with respect to the Project.

§ 2.1 Preconstruction Phase
§ 2.1.1 The Construction Manager shall provide a preliminary evaluation of the Owner’s program, schedule and
construction budget requirements, each in terms of the other.

§ 2.1.2 Consultation

The Construction Manager shall schedule and conduct meetings with the Architect and Owner to discuss such matters
as procedures, progress, coordination, and scheduling of the Work, The Construction Manager shall advise the Owner
and the Architect on proposed site use and improvements, selection of materials, and building systems and equipment,
The Construction Manager shall also provide recommendations consistent with the Project requirements to the Owner
and Architect on constructability; availability of materials and labor; time requirements for procurement, installation

and construction; and factors related to construction cost including, but not limited to, costs of alternative designs or

materials, preliminary budgets, life-cycle data, and possible cost reductions.

2.1.2.1 If the Project will involve building information modeling ("BIM"), the Owner, Construction Manager and
Architect/Engineer shall jointly develop a BIM Execution Plan for Owner’s review and approval. The BIM Execution
Plan shall be consistent with the Owner’s AIA A201-2017 General Conditions section 1,8 BIM Use and Reliance; and
shall be completed to a level of LOD 400 at a minimum. Upon the Owner’s approval of the BIM Execution Plan, if
any, the BIM Execution Plan shall become a Contract Document,

§ 2.1.3 When Project requirements in Section 3.1.1 have been sufficiently identified, the Construction Manager shall
prepare and periodically {typically monthly) update a Project schedule for the Architect’s review and the Owner’s
acceptance. The Construction Manager shall obtain the Architect’s approval for the portion of the Project schedule
relating to the performance of the Architect’s services. The Project schedule shall coordinate and integrate the
Construction Manager’s services, the Architect’s services, other Owner consultants’ services, and the Owner’s
responsibilities and together with the Architect and Owner’s consultants and representatives, identify items that could
affect the Project’s timely completion. The updated Project schedule shall include the following: submission of the
Guaranteed Maximum Price proposal; components of the Work; times of commencement and completion required of
each Subcontractor; ordering and delivery of products, including those that must be ordered wel! in advance of
construction; and the occupancy requirements of the Qwner,

§ 2.1.4 Phased Construction

The Construction Manager shall provide recommendations with regard to accelerated or fast-track scheduling,
procurement, or phased construction. The Construction Manager shall take into consideration cost reductions, cost
information, constructability, provisions for temporary facilities and procurement and construction scheduling issues.

§ 2.1.5 Preliminary Cost Estimates

§ 2.1.5.1 Based on the preliminary design and other design criteria prepared by the Architect, the Construction
Manager shall prepare preliminary estimates of the Cost of the Work or the cost of program requirements using area,
volume or similar conceptual estimating techniques for the Architect’s review and Owner’s approval. If the Architect
or Construction Manager suggests alternative materials and systems, the Construction Manager shall provide cost
evaluations of those alternative materials and systems.

§ 2.1.5.2 As the Architect progresses with the preparation of the Schematic Design, Design Development and
Construction Documents, the Construction Manager shall prepare and update, at appropriate intervals agreed to by the
Owner, Construction Manager and Architect, estimates of the Cost of the Work of increasing detail and refinement
and allowing for the further development of the design until such time as the Owner and Construction Manager agree
on a Guaranteed Maximum Price for the Work. Such estimates shall be provided for the Architect’s review and the
Owner’s approval. The Construction Manager shall inform the Owner and Architect when estimates of the Cost of the
Work exceed the latest approved Project budget and make recommendations for corrective action.

AA Document A133™ =~ 2009 (formerly A121™CMe - 2003}, Copyright @ 1991, 2003 and 2009 by The American Institute of Architacts, All rights reservad. The
“Bmerican Instiiuta of Architects,” "AlA," the Al Logo, and "AlA Centract Documents” are registered trademarks and may not be used without permission, This
documant was produced by AlA software at 18:51:21 ET an 07/20/2020 under Order No,2681862530 which expires on 05/15/2021, is not for resale, is licensed for
one-time use only, and may only be used in accordance with the AlA Contract Docurments® Terms of Service. To raport copyright violations, e-mail
copyright@aia.org.
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§ 2.1.6 Subcontractors and Suppliers
The Construction Manager shall develop hidders’ interest in the Project,

§ 2.1.7 The Construction Manager shall prepare, for the Architect’s review and the Owner’s acceptance, a
procurement schedule for items that must be ordered well in advance of construction. The Construction Manager shall
expedite and coordinate the ordering and delivery of materials that must be ordered well in advance of construction. If
the Owner agrees to procure any items prior to the establishment of the Guaranteed Maximum Price, the Owner shall
procure the iteins on terms and conditions acceptable to the Construction Manager. Upon the establishment of the
Guaranteed Maximum Price, the Owner shall assign all contracts for these items to the Construction Manager and the
Construction Manager shall thereafter accept responsibility for them.

§ 2.1.8 Extent of Responsibility

The Construction Manager shall exercise reasonable care in preparing schedules and estimates. The Construction
Manager, however, does not warrant or guarantee estimates and schedules except as may be included as part of the
Guaranteed Maximum Price. The Construction Manager is not required to ascertain that the Drawings and
Specifications are in accordance with applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of public authorities, but the Construction Manager shall promptly report to the Architect and Owner any
nonconformity discovered by or made known to the Construction Manager as a request for information in such form as
the Architect may require.

§ 2.1.9 Notices and Compliance with Laws

The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules and regulations, and
lawful orders of public authorities applicable to its performance under this Contract, and with equal employment
opportunity programs, and other programs as may be required by governmental and quasi-governmental authorities
for inclusion in the Contract Documents.

§ 2.2 Guaranteed Maximum Price Proposal and Contract Time

§ 2.2.1 Atatime to be mutually agreed upon by the Owner and the Construction Manager and in consultation with the
Architect, the Construction Manager shall prepare a Guaranteed Maximum Price proposal for the Qwner’s review and
acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the Construction Manager’s estimate
of the Cost of the Worls, including contingencies described in Section 2.2.4, and the Construction Manager's Fee. In
the A201, references to the "Contract Sum" shall refer to the Guaranteed Maximum Price upon the Owner’s
acceptance of the Giuaranteed Maximum Price proposal.

§ 2.2.2 To the extent that the Drawings and Specifications are anticipated to require further development by the
Architect, the Construction Manager shall provide in the Guaranteed Maximum Price for such further development
consistent with the Contract Documents and reasonably inferable therefrom. Such further development does not
include such things as changes in scope, systems, kinds and quality of materials, finishes or equipment, all of which, if
required, shall be incorporated by Change Order.

§ 2.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a written statement of
its basis, which shall include the following:

1 Alist of the Drawings and Specifications, including all Addenda thereto, and the Conditions of the
Contract,

2 Alist of the clarifications and assumptions made by the Construction Manager in the preparation of the
Guaranteed Maximum Price proposal, including assumptions under Section 2.2.2, to supplement the
information provided by the Owner and contained in the Drawings and Specifications;

3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost
of the Work organized by trade categories or systems, allowances, contingency, and the Construction
Manager’s Fee;

4 The anticipated date of Substantial Completion upon which the proposed Guaranteed Maximum Price
is based; and

5 A date by which the Owner must accept the Guaranteed Maximum Price.

§ 2.2.4 Construction Manager's Contingency Fund - In preparing the Construction Manager’s Guaranteed Maximum
Price proposal, the Construction Manager shall include its contingency for the Construction Manager’s exclusive use
to cover those costs considered reimbursable as the Cost of the Work but not included in a Change Order. The

AlA Document A133™ - 2009 (formerly A121™CMe ~ 2003), Copyright © 1991, 2003 and 2009 by The American Institute of Architects. All rights reserved, The
"American Institute of Architects,” *AIA,” the AlA Logo, and "AlA Contract Ducuments” are registered frademarks and may not be used without permission. This
decument was produced by AlA software at 16:51:21 ET on 07/20/2020 under Order No,2681862530 which expires on 05/15/2021, is not for resale, is licensed for
one-time use only, and may only be used in accordance with the AlA Contract Decuments® Terms of Service. To report copyright violations, e-rmail
copyright@ala.org.
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Constraction Manager shall notify the Owner at least monthly of the nature and amounts applied from the
Construction Contingency. Contractor’s Construction Contingency is available for construction and coordination
issues and must be spent in accordance with Article 6 of this Agreement and shall be appropriately reviewed with the
Owner. .

§ 2.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum Price
proposal. In the event the Owner and Architect discover any inconsistencies or inaccuracies in the information
presented, they shall promptly notify the Canstruction Manager, who shall make appropriate adjustments to the
Guaranteed Maximum Price proposal, its basis, or both,

§ 2.2.6 If the Owner notifies the Construction Manager that the Owner has aceepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum
Price proposal shall be deemed effective without further acceptance from the Construction Manager. Following
acceptance of a Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed
Maximum Price Amendment amending this Agreement, a copy of which the Owner shall provide to the Architect. The
Guaranteed Maximum Price Amendment shall set forth the agreed upon Guaranteed Maximum Price with the
information and assumptions upon which it is based.

§ 2.2.7 The Construction Manager shall not incur any cost to be reimbursed as part of the Cost of the Work prior to the
commencement of the Construction Phase, unless the Owner provides prior written authorization for such costs,

§ 2.2.8 The Owner shall authorize the Architect to provide the revisions to the Drawings and Specifications to
incorporate the agreed upon assumptions and clarifications contained in the Guaranteed Maximutn Price Amendment.
The Owner shall promptly furnish those revised Drawings and Specifications to the Construction Manager as they are
revised. The Construction Manager shall notify the Owner and Architect of any inconsistencies between the
Guaranteed Maximum Price Amendment and the revised Drawings and Specifications.

§ 2.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consumer, use and similar
taxes for the Work provided by the Construction Manager that are legally enacted, whether or not yet effective, at the
time the Guaranteed Maximum Price Amendment is executed.

§ 2.3 Construction Phase

§ 2.3.1 General

§ 2.3.1.1 For purposes of Section 8.1.2 of A201-2017, the date of commencement of the Work shall mean the date of
commencement of the Construction Phase.

§ 2.3.1.2 The Construction Phase shall commence upon the Owner’s acceptance of the Construction Manager’s
Guaranteed Maximum Price proposal or the Owner’s issuance of a Notice to Proceed, whichever occurs earlier.

2.3.1.3 Weather Day Allowance. The Contract Time, Guaranteed Maximum Price and the Construction Manager’s
overall schedule will include and accommodate an allowance of work days, to be set forth in the Guaranteed
Maximum Price Amendment, anticipated to be lost for adverse weather impacts on the critical path and throughout the
entire schedule. The weather days should be established from local knowledge and using reasonable documentation,
and include 30 year construction averages from the National Oceanic and Atmospheric Administration (NOAA),

The Construction Manager shall notify the Owner in writing of any days lost due to adverse weather beyond a
reasonable weather day allowance (together with dates, description of work activities impacted, etc.) and at each
construction meeting, and shall review and justify to the Owner that the adverse weather delayed the critical path.

If adverse weather conditions that are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the period of time (e.g. greater than 20% of reasonable
estimates), could not have been reasonably anticipated and had an adverse effect on the scheduled construction. The
contractor is usually entitled to additional contract time, but not additional compensation for weather delays and would
apply under the Delay section of this Contract.
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§ 2.3.2 Administration

§ 2.3.2.1 Those portions of the Work that the Construction Manager does not customarily perform with the
Construction Manager’s own personnel shall be performed under subcontracts or by other appropriate agreements
with the Construction Manager. The Cwner may designate specific persons from whom, or entities from which, the
Construction Manager shall obtain bids, subject to those person or entities that meet financial requirements and that
would enter subcontracts acceptable to the Construction Manager, The Construction Manager shall obtain bids from
at a minimum of three (3) Subcontractors and from suppliers of materials or equipment fabricated especially for the
Work and shall deliver such bids to the Owner and Architect. The Owner shall then determine, with the advice of the
Construction Manager and the Architect, which bids will be accepted. The Construction Manager shall not be required
to contract with anyone to whom the Construction Manager has reasonable objection.

The Construction Manager shall at the commencement of procurement provide the Owrner with a detailed list of
prequalified and preapproved subcontractors for Owners review and approval, Construction Manager shall endeavor
to obtain a minimum of three (3) bids for each trade as may be available in the region where the project is located.
Notwithstanding this requirement, if the Construction Manager and owner determines that pre-selecting a
subcontractor to be a key Trade Partner is in the best interest of the project, Construction Manager shall make such
recommendation of award to the Owner for its review and approval. Owner requires a competitive process for
onboarding Trade Partners which shall be reviewed and approved prior to any bidding.

2.3.2.1.1The Construction Manager shall request in writing any potential trades which the Construction Manager may
Self-Perform Work ("SPW™), UUHS shall give approval for trades in which the Construction Manager may self-
perform work; potential trades may include Framing, Drywall, Concrete, Panelized exterior/interior walls,
Firestopping, Doors/Frames/Hardware, Acoustical Ceilings, and Specialties. If Construction Manager is authorized to
SPW, the Construction Manager will obtain a minimum of 3 sealed bids which are opened in front of a UHS
designated representative. If Construction manager does not obtain at least 3 qualified bids, the SPW will not be
allowed.

The Construction Manager shall not be entitled to any savings for SPW as set forth in Section 5.2.1, and 100% of all
savings shall be reverted to the Owner,

For clarity, Construction Manager’s fee shall be assessed on SPW.
2.3.2.1.2 If Construction Manager does SPW, Construction Manager shall;

Inform the Owner of the price, scope, and agreed contract terms prior to the bid process,
Provide three sealed bids if proposal on a stipulated sum basis

Bid all material with a minimum of 3 vendors

Provide time in the schedule to allow the Owner the right to reject any self-perform bid
propasal that does not meet criteria above.

oowe

§ 2,3.2.2 If the Guaranteed Maximum Price has been established and when a specific bidder (1} is recommended to the
Owner by the Construction Manager, (2) is qualified to perform that portion of the Work, and (3) has submitted a bid
that conforms to the requirements of the Contract Documents without reservations or exceptions, but the Owner
requires that another bid be accepted, then the Construction Manager may require that a Change Order be issued to
adjust the Contract Time and the Guaranteed Maximum Price by the difference between the bid of the person or entity
recommended to the Owner by the Construction Manager and the amount and time requirement of the subcontract or
other agteement actually signed with the person or entity designated by the Owner,

§ 2.3.2.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement and
shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner. If the Subcontract is
awarded on a cost plus fee basis, the Construction Manager shall provide in the Subcontract for the Owner to receive
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the same audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction Manager
in Section 6.11 below.,

§ 2.3.2.4 If the Construction Manager recommends a specific bidder that may be considered a "related party"
according to Section 6.10, then the Construction Manager shall promptly notify the Owner in writing of such
relationship and notify the Owner of the specific nature of the contemplated transaction, according to Section 6.10.2.

§ 2.3.2,5 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures,
progress, coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly
distribute minutes to the Owner and Architect.

§ 2.3.2.6 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare
and submit to the Owner and Axchitect a construction schedule for the Work and submittal schedule in accordance
with Section 3.10 of A201-2017.

§ 2.3.2.7 The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as
agreed to by the Owner, the Construction Manager shall submit written progress reports to the Owner and Architect,
showing percentages of completion and other information required by the Owner. The Construction Manager shall
also keep, and make available to the Owner and Architect, a daily log containing a record for each day of weather,
portions of the Work in progress, number of workers on site, identification of equipment on site, problems that might
affect progress of the work, accidents, injuries, and other information required by the Owner The Construction
Manager, its contractors and subcontractors are responsible for the safety of the site, their personnel, and for the safe
prosecution of the work on the Project. The Owner shall in no way be held responsible for providing Safety aversight
for the work of the Construction Manager and its Contractors and Subcontractors. The Owner shall require that
Contractor’s performing work directly for the Owner are required to adhere to the Construction Manager’s project
safety requirements.

§ 2.3.2.8 The Construction Manager shall develop a system of cost control for the Work, including regular monitoring
of actual costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Construction
Manager shall identify variances between actual and estimated costs and report the variances to the Owner and
Architect and shall provide this information in its monthly reports to the Owner and Architect, in accordance with
Section 2.3.2.7 above.

§ 2.4 Professional Services
Section 3.12,10 of A201-2017 shall apply to both the Preconstruction and Construction Phases,

§ 2.5 Hazardous Materials
Section 10.3 of A201-2017 shall apply to both the Preconstruction and Construction Phases.

ARTICLE 3 OWNER'S RESPONSIBILITIES

§ 31 Informaticn and Services Required of the Owner

§ 3.1.1 The Owner shall provide information with reasonable promptness, regarding requirements for and limitations
on the Project, including a written program which shall set forth the Owner’s objectives, constraints, and criteria,
including schedule, space requirements and relationships, flexibility and expandability, special equipment, systems,
sustainability and site requirements.

§ 3.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager may request
in writing that the Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the
Owner’s obligations under the Contract. Thereafter, the Construction Manager may only request such evidence if (1)
the Owner fails to make payments to the Construction Manager as the Contract Documents require, (2) a change in the
Work materially changes the Contract Sum, or (3) the Construction Manager identifies in writing a reasonable concern
regarding the Owner’s ability to make payment when due. The Owner shall furnish such evidence as a condition
precedent to commenceinent or continuation of the Work or the portion of the Work affected by a material change.
After the Owner furnishes the evidence, the Owner shall not materially vary such financial arrangements without prior
notice to the Construction Manager and Architect.

AJA Document A133™ ~ 2009 (formerly A121™CMe - 2003). Copyright © 1291, 2003 and 2009 by The American Institute of Architects. All rights reserved, The
"Amarican Institute of Architects,” “AlA,” the AIA Loge, and "AlA Contract Documents” are registered trademarks and may not be used without parmission. This
document was produced by AlA software at 16.51:21 ET on 07/20/2020 under Order No,2681862530 which expires on 05/15/2021, is not for resale, is licensed for
one-time usa only, and may only be used in accordance with the AtA Contract Documents® Terms of Service. To repert copyright violations, e-mail
capyright@aia.org.

Usor Notes: (372RBEB13)

8



DocuSign Envelope ID: 6CBB7C3E-A885-453D-AAF3-A9C3909D2R94

Init.

§ 3.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget
for the Cost of the Work as defined in Section 6.1.1, (2) the Owner’s other costs, and (3} reasonable contingencies
rejated to all of these costs, If the Owner significantly increases or decreases the Owner’s budget for the Cost of the
Worlk, the Owner shall notify the Construction Manager and Architect. The Owner and the Architect, in consultation
with the Construction Manager, shall thereafter agree to a corresponding change in the Project’s scope and quality.

§ 3.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase, the Owner shall
furnish the following information or services with reasonable promptness. The Owner shall also furnish any other
information or services under the Owrner’s control and relevant to the Construction Manager’s performance of the
Work with reasonable promptness after receiving the Construction Manager’s written request for such information or
services, The Construction Manager shall be entitled to rely on the accuracy of information and services furnished by
the Owner but shall exercise proper precautions relating to the safe performance of the Work.

§ 3.1.4.1 The Owner shall furnish tests, inspections and reports required by law and as otherwise agreed to by the
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 3.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the site. The surveys and legal information shall include, as applicable,
grades and lines of streets, alleys, pavements and adjoining property and structures; designated wetlands; adjacent
drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of
the site; locations, dimensions and necessary data with respect to existing buildings, other improvements and trees;
and information concerning available utility services and lines, both public and private, above and below grade,
including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

§ 3.1.4.3 The Owner, when such services are requested, shall furnish services of geotechnical engineers, which may
include but are not limited to test borings, test pits, determinations of soil bearing values, percolation tests, evaluations
of hazardous materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations
for anticipating subsoil conditions, with written reports and appropriate recommendations,

§ 3.1.4.4 During the Construction Phase, the Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness. The Owner shall also furnish any other information or services
under the Gwner’s control and relevant to the Construction Manager’s performance of the Work with reasonable
promptness after receiving the Construction Manager’s written request for such information or services,

§ 3.2 Owner's Designated Representative

The Owner shall identify a representative authorized to act on behalf of the Owner with respect to the Project. The
Owner’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section
4.2.1 of A201-2017, the Architect does not have such authority. The term "Owner” means the Owner or the Owner’s
authorized representative,

§ 3.2.1 Legal Requirements. The Owner shall furnish all legal, insurance and accounting services, including auditing
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 3.3 Architect

The Owner shall retain an Architect to provide services, duties and responsibilities as described in ATA Document
B133™-2014, Standard Form of Agreement Between Owner and Architect, Construction Manager as Constructor
Edition. The Owner shall provide the Construction Manager a copy of the executed agreement between the Owner and
the Architect, and any further modifications to the agreement.

ARTICLE 4 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES

§ 4.1 Compensation

§ 4.1.1 For the Construction Manager’s Preconstruction Phase services, the Owner shall compensate the Construction
Manager as follows:

§ 4.1.2 For the Construction Manager’s Preconstruction Phase services deseribed in Sections 2,1 and 2.2:
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(Insert amount of, or basis for, compensation and include a list of reimbursable cost items, as applicable.)

The Construction Manager shall be paid for its direct personnel expense per Section 4.1.4 below not to exceed in the
aggregate of $2,331,341 , unless authorized in writing by the Owner or by Addendum,

§ 4.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within(4) (Four)
months of the date of this Agreement, through no fault of the Construction Manager, the Construction Manager’s
compensation for Preconstruction Phase services shall be equitably adjusted.

§ 4.1.4 Compensation based on Direct Personnel Expense includes the direct salaries of the Construction Manager’s
personnel providing Preconstruction Phase services on the Project and the Construction Manager’s costs for the
mandatory and customary contributions and benefits related thereto, such as employment taxes and other statutory
employee benefits, insurance, sick leave, holidays, vacations, employee retirement plans and similar contributions,
Preconstruction rates will be reimbursed at the rates set forth in Exhibit (xx). For ease of calculations, the UHS
billable rate for labor should begin with raw salary and increased by applicable taxes, benefits, and
holiday/vacation/sick. These rates shall be consistent with UHS Standard Business Terms,

§ 4.2 Payments
§ 4.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.

§ 4.2.2 Payments are due and payable upon presentation of the Construction Manager’s invoice, Amounts unpaid  (
} days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate
prevailing from time to time at the principal place of business of the Construction Manager.
(Insert rate of monthly or anrual interest agreed upon.

| 0% Zero
ARTICLE § COMPENSATION FOR CONSTRUCTION PHASE SERVICES
§ 5.1 For the Construction Manager’s performance of the Work as described in Section 2.3, the Owner shall pay the
Construction Manager the Contract Sum in current funds. The Contract Sum is the Cost of the Work as defined in
Section 6.1.1 plus the Construction Manager’s Fee.
§ 5.1.1 The Construction Manager’s Fee:

(State a lump sum, percentage of Cost of the Work or other provision for determining the Construction Manager’s
Fee)

| Shall be two and three quarters percent (2.75%) of the Cost of the Work
§ 5.1.2 The method of adjustment of the Construction Manager’s Fee for changes in the Worls:
| The fee for changes in the work will be the same fee enumerated in 5.1.1. above.
§ 5.1.3 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the Work:

Shall Not be Less Than 0% and Not More Than 15% Combined Total for Overhead & Profit on Change Orders,
unless otherwise approved by Owner

§ 5.1.4 Rental rates for Construction Manager-owned equipment shall not exceed Eighty percent (80 %) of the
standard rates as listed in the regionally adjusted AED Greenbook.

| § 5.1.5 Unit prices, if any: None
(Idemtify and state the unit price; state the quantity limitations, if any, fo which the unit price will be applicable.)

Item Units and Limitations Price per Unit {$0.00)
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§ 5.2 Guaranteed Maximum Price

§ 5.2.1 The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum Price
set forth in the Guaranteed Maximum Price Amendment, as it is amended from time to time. To the extent the Cost of
the Work exceeds the Guaranteed Maximum Price, the Construction Manager shall bear such costs in excess of the
Guaranteed Maximum Price without reimbursement or additional compensation from the Owner,

{Insert specific provisions if the Construction Manager is lo participate in any savings.)

All savings within the GMP shall be refunded to the Owner.

§ 5.2.2 The Guaranteed Maximum Price is subject to additions and deductions by Change Order as provided in the
Contract Documents and the Date of Substantial Completion shall be subject to adjustment as provided in the Contract
Documents.

§ 5.3 Changes in the Work

§ 5.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general scope of the
Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The
Architect may make minor changes in the Work as provided in Section 7.4 of ATA Document A201-2017, General
Conditions of the Contract for Construction. The Construction Manager shall be entitled to an equitable adjustment in
the Contract Time as a result of changes in the Work.

§ 5.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the
execution of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Section
7.3.3 of ATA Document A201-2017, General Conditions of the Contract for Construction,

§ 5.3.3 In calculating adjustments to subcontracts (except those awarded with the Owner’s prior consent on the basis
of cost plus a fee), the terms "cost" and "fee” as used in Section 7.3.3.3 of AIA Document A201-2017 and the term
"costs" as used in Section 7.3.4 of AIA Document A2(1-2017 shall have the meanings assigned to them in AIA
Document A201-2017 and shall not be modified by Sections 5.1 and 5.2, Sections 6.1 through 6.7, and Section 6.8 of
this Agreement. Adjustments fo subcontracts awarded with the Owner’s prior consent on the basis of cost plus a fee
shall be calculated in accordance with the terms of those subcontracts.

§ 56.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost” and "costs" as used in the
above-referenced provisions of AIA Document A201-2017 shall mean the Cost of the Work as defined in Sections 6.1
to 6.7 of this Agreement and the term "fee" shall mean the Construction Manager’s Fee as defined in Section 5.1 of
this Agreement.

§ 5.3.5 If no specific provision is made in Section 5,1.2 for adjustment of the Construction Manager’s Fee in the case
of changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 5.1.2 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work,
and the Guaranteed Maximum Price shall be adjusted accordingly.

ARTICLE 6 COST OF THE WORK FOR CONSTRUCTION PHASE

§ 6.1 Costs to Be Reimbursed

§ 6.1.1 The term Cost of the Work shall mean costs necessarily incurred by the Construction Manager in the proper
performance of the Work. Such costs shall be at rates not higher than the standard paid at the place of the Project
except with prior consent of the Owner. The Cost of the Work shall include only the items set forth in Sections 6.1
through 6.7.

§ 6.1.2 Where any cost is subject to the Owner’s prior approval, the Construction Manager shall obtain this approval
prior to incurring the cost. The parties shall endeavor to identify any such costs prier to executing Guaranteed
Maximum Price Amendment.
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§ 6.2 Labor Costs
§ 6.2.1 Wages of construction workers directly employed by the Construction Manager to perform the construction of
the Work at the site or, with the Owner’s prior approval, at off-site workshops.

§ 6.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when stationed at
the site with the Owner’s prior approval,

(If it is infended that the wages or salaries of certain personnel stationed at the Construction Marager's principal or
other offices shall be included in the Cost of the Work, identify as a separate staff summary in Section 11.5 or as in
Exhibit (xx), the personnel to be included whether for all or only part of their time, and the rates at which their time
will be charged fo the Work..)

§ 6.2.3 Wages and salaries of the Construction Manager’s supervisory or administrative personnel engaged at
factories, workshops or on the road, in expediting the production or transportation of materials or equipment required
for the Work, but only for that portion of their time required for the Work.

§ 6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance, contributions, assessments and
benefits required by law or collective bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such
costs are based on wages and salaries included in the Cost of the Work under Sections 6.2.1 through 6.2.3, For ease of
calculations, the UILS billable rate for labor should begin with raw salary {annual salary divided by 2080 hours) and
the billable rate for the burden items outlined in this section shall be fixed at forty-one percent (41 %) of substantiated
and verified payroll for applicable taxes, benefits, and holiday/vacation/sick Substantiated payroll shall be hours
worked properly charged to the project times the base salary rate of each employee. Audit shall be limited to
verifying payroll hours and base salary rate of each employee once rates are approved.

§ 6.2.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments shall not be directly
reimbursable and are not considered cost of the work. Any bonus, profit sharing and incentives should be included in
the fee

§ 6.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the
subcontracts.

§ 6.4 Costs of Materials and Equipment incorporated in the Completed Construction
§ 6.4.1 Costs, including transportation and storage, of materials and equipment incorporated or to be incorporated in
the completed construction.

§ 6.4.2 Costs of materials described in the preceding Section 6.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage, Unused excess materials, if any, shall become the Owner’s property at the completion
of the Work or, at the Owner’s option, shall be sold by the Construction Manager. Any amounts realized from such
sales shall be credited to the Owner as a deduction from the Cost of the Work,

§ 6.5 Costs of Other Materials and Equipment, Temporary Facilities and Related Items

§ 6.5.1 Costs of transportation, storage, installation, maintenance, dismantling and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Construction Manager at the site and fully consumed in the performance of the Work. Costs of
materials, supplies, temporary facilities, machinery, equipment and tools that are not fully consumed shall be based on
the cost or value of the item at the time it is first used on the Project site less the value of the item when it is no longer
used at the Project site. Costs for items not fully consumed by the Construction Manager shall mean fair market value.

§ 6.5.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily owned by
construction workers that are provided by the Construction Manager at the site and costs of transportation, installation,
minor repairs, dismantling and removal. The total rental cost of any Construction Manager-owned item may not
exceed the purchase price of any comparable item. Rates of Construction Manager-owned equipment and quantities of
equipment shall be subject to the Owner’s prior approval. If the total rental or lease of equipment is estimated to be
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beyond the purchase price of said equipment, Construction Manager shall purchase equipment and return it to the
owner at the completion of the Project.

I § 6.5.3 Costs of recycling and/or removal of debris from the site of the Work and its proper and legal dispasal.

§ 6.5.4 Costs of document reproductions, facsimile transmissions and long-distance telephone calls, postage and
parcel delivery charges, telephone service and internet service at the site and reasonable petty cash expenses of the site
office.

§ 6.5.5 That portion of the reasonable expenses of the Consiruction Manager’s supervisory or administrative
personnel incurred while traveling in discharge of duties connected with the Work.

§ 6.5.6 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, subject to the
Owner’s prior approval.

6.5.7 Unless and to the extent that the Contract Documents require the Owner to provide them, Construction
Manager’s costs of temporary utilities as necessary for the Construction Manager to perform its Work including, but
not limited to gas, water, electricity, sewer, connection fees, and utility consumptions charges.

6.5.8 Renderings, physical models, mock-ups, professional photography, and presentation materials requested by the
Owner.

§ 6.6 Miscellaneous Costs

§ 6.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly
attributed to this Contract. Self-insurance for either full or partial amounts of the coverages required by the Contract
Documents, with the Owner’s prior approval. The Construction Manager shall be reimbursed for its insurance
outlined in Section 8 Insurance and as Exhibit (xx) and must adhere to UHS Standard Business Terms.

§ 6.6.2 Sales, use or similar taxes imposed by a governmental authority that are related to the Work and for which the
Construction Manager is liable.

§ 6.6.3 Fees and assessments for the building permit-and for other permits, licenses and inspections for which the
Construction Manager is required by the Contract Documents to pay.

§ 6.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 13.4.3 of AIA Document A201-2017 or by
other provisions of the Contract Documents, and which do not fall within the scope of Section 6.7.3.

§ 6.6.5 Royalties and license fees paid for the use of a particular design, process or product required by the Contract
Documents; the cost of defending suits or claims for infringement of patent rights arising from such requirement of the
Contract Documents; and payments made in accordance with legal judgments against the Construction Manager
resulting from such suits orclaims and payments of settlements made with the Owner’s consent. However, such costs
of legal defenses, judgments and settlements shall not be included in the calculation of the Construction Manager’s
Fee or subject to the Guaranteed Maximum Price. If such royalties, fees and costs are excluded by the last sentence of
Section 3.17 of AIA Document A201-2017 or other provisions of the Contract Documents, then they shall not be
included in the Cost of the Work,

§ 6.6.6 Costs for electronic equipment and software, including licenses for software, directly related to the Work with

the Owner’s prior approval shall be reimbursed as a general condition and not as a unit cost per hour on supervisory
staff.

§ 6.6.7 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfill a specific
responsibility in the Contract Documents,
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§ 6.6.8 Legal, mediation and arbitration costs, including attorneys” fees, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by the Construction Manager after the execution
of this Agreement in the performance of the Work and with the Owner’s prior approval, which shall not be
unreasonably withheld.

§ 6.6.9 Subject to the Owner’s prior approval, expenses incurred in accordance with the Construction Manager’s
standard written personnel policy for relocation and temporary living allowances of the Construction Manager’s
personnel required for the Work.

§ 6.6.10 The deductible portion of any losses under policies of Builder’'s Risk unless the Construction Manager or
subcontractor is at fault in which the entity responsible for the loss would be responsible for the deductible,
Notwithstanding, and for purposes of the NNSMC project, wherein the Construction Manager has furnished the
Builder’s Risk Insurance Policy, the deductible portion to be paid by the party responsible for the loss shall be limited
to $10,000 for general damage claims and $25,000 for claims involving water damage. For claims against the policy
where the deductible is partially paid by the party causing the loss, the balance of the deductible shall otherwise be a
reimbursable expense.

§ 6.7 Other Costs and Emergencies
§ 6.7.1 Other costs incurred in the performance of the Work if, and to the extent, approved in advance in writing by the
Owner.

§ 6.7.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of an emergency affecting
the safety of persons and property, as provided in Section 10.4 of AIA Document A201-2017.

§ 6.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Construction Manager,
Subcontractors or suppliers, provided that such damaged or nonconforming Work was not caused by negligence or
failure to fulfill a specific responsibility of the Construction Manager and only to the extent that the cost of repair or
correction is not recovered by the Construction Manager from insurance, sureties, Subcontractors, suppliers, or others.

§ 6.7.4 The costs described in Sections 6.1 through 6.7 shall be included in the Cost of the Work, notwithstanding any
provision of ATA Document A201-2017 or other Conditions of the Contract which may require the Construction
Manager to pay such costs, unless such costs are excluded by the provisions of Section 6.8.

§ 6.8 Costs Not to Be Reimbursed
§ 6.8.1 The Cost of the Work shall not include the items listed below:

1 Salaries and other compensation of the Construction Manager’s personne! stationed at the Construction
Manager’s principal office or offices other than the site office, except as specifically provided in
Section 6.2, or as may be provided in Article 11;

2 Expenses of the Construction Manager’s principal office and offices other thau the site office;

3 Overhead and general expenses, except as may be expressly included in Sections 6.1 to 6.7;

4 The Construction Manager’s capital expenses, including interest on the Construction Manager’s capital
employed for the Work;

.5 Except as provided in Section 6.7.3 of this Agreement, costs due to the negligence or failure of the
Construction Manager, Subcontractors and suppliers or anyone directly or indirectly employed by any
of them or for whose acts any of them may be liable to fulfill a specific responsibility of the Contract;

.6 Any cost not specifically and expressiy described in Sections 6.1 to 6.7;

. Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded; and

.8 Costs for services incurred during the Preconstruction Phase.

§ 6.9 Discounts, Rebates and Refunds

§ 6.9.1 Cash discounts obtained on payments made by the Construction Manager shall accrue to the Owner if (1)
before making the payment, the Construction Manager included them in an Application for Payment and received
payment from the Owner, or (2) the Owner has deposited funds with the Construction Manager with which to make
payments; otherwise, cash discounts shall accrue to the Construction Manager. Trade discounts, rebates, refunds and
amounts received from sales of surplus materials and equipment shall accrue to the Owner, and the Construction
Manager shall make provisions so that they can be obtained.
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‘submltted to the Owrier for paymieit.

§ 6.8.2 Amounts that accrue to the Owner in accordance with the provisions of Section 6.9.1 shall be credited to the
Owner as a deduction from the Cost of the Work,

§ 6.10 Related Party Transactions

§ 6.10,1 For purposes of Section 6.10, the term "related party” shall mean a parent, subsidiary, affiliate or other entity
having common ownership or management with the Construction Manager; any entity in which any stockholder in, or
management employee of, the Construction Manager owns any interest in excess of ten percent in the aggregate; or
any person or entity which has the right to control the business or affairs of the Construction Manager. The term
"related party” includes any member of the immediate family of any person identified above.

§ 6.10.2 If any of the costs to be reimbursed arise from a transaction between the Construction Manager and a related
party, the Construction Manager shall notify the Owner of the specific nature of the contemplated transaction,
including the identity of the related party and the anticipated cost to be incurred, before any such transaction is
consummated or cost incurred. If the Owner, after such notification, authorizes the proposed transaction, then the cost
incurred shall be included as a cost to be reimbursed, and the Construction Manager shall procure the Work,
equipment, goods or service from the related party, as a Subcontractor, according to the terms of Sections 2.3.2.1,
2.3.2.2 and 2.3.2.3. If the Owner fails to authorize the transaction, the Construction Manager shall procure the Work,
equipment, goods or service from some person or entity other than a related party according to the terms of Sections
2.32.1,2322and 2.3.2.3.

§ 6.11 Accounting Reccrds

The Construction Manager shall keep full and detailed records and accounts related to the cost of the Work and
exercise such controls as may be necessary for proper financial management under this Contract and to substantiate all
costs incurred, The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be permitted
to audit and copy, the Construction Manager’s records and accounts, including complete documentation supporting
accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Subcontractor’s proposals,
purchase orders, vouchers, memoranda and other data relating to this Contract. The Construction Manager shall
preserve these records for a period of three years after final payment, or for such longer period as may be required by
law,

ARTICLE 7 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 7.1 Pregress Payments

§ 7.1.1 Based upon Applications for Payment submitted to the Architect by the Construction Manager and Certificates
for Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum to the
Construction Manager as provided below and elsewhere in the Contract Documents.

§ 7.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

§ 7.1.3 Provided that an Application for Payment is received by the Owner not later than the 1st day of a month, the
Owner shall make payment of the certified amount to the Construction Manager not later than the 1st day of the
following month. If an Application for Payment is received by the Architect after the application date fixed above,
payment shall be made by the Owner not later than thirty (30 ) days after the Architect receives the Application for
Payment,

(Federal, state or local laws may require payment within a certain period of time.)
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§ 7.1.4 With each Application for Payment, the Construction Manager shall submit payrolls, petty cash accounts,
receipted invoices or invoices with checl vouchers attached, and any other evidence required by the Owner or
Architect to demonstrate that cash disbursements already made by the Construction Manager on account of the Cost of
the Work equal or exceed progress payments already received by the Construction Manager, less that portion of those
payments attributable to the Construction Manager’s Fee, plus payrolls for the period covered by the present
Application for Payment.

§ 7.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Construction Manager in accordance with the Contract Documents, The schedule of values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except that the Construction Manager’s Fee
shall be shown as a single separate item. The schedule of values shall be prepared in such form and supported by such
data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, shall be
used as a basis for reviewing the Construction Manager’s Applications for Payment.

§ 7.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed, or (2) the percentage obtained by dividing
(a) the expense that has actually been incurred by the Construction Manager on account of that portion of the Work for
which the Construction Manager has made or intends to make actual payment prior to the next Application for
Payment by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of
values.

§ 7.1.7 Subject to other provisions of the Contract Documents, the amount of each progress payment shall be
computed as follows:

.1 Take that portion of the Guaranteed Maximum Price properly allocable to completed Work as
determined by multiplying the percentage of completion of each portion of the Worlk by the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. Pending
final determination of cost to the Owner of changes in the Work, amounts not in dispute shall be
included as provided in Section 7.3.9 of AIA Document A201-2017,

.2 Add that portion of the Guaranteed Maximum Price properly allocable to materials and equipment
delivered and suitably stored at the site for subsequent incorporation in the Work, or if approved in
advance by the Owner, suitably stored off the site at a location agreed upon in writing;

3 Subtract 5% retainage; )

4 add Construction Manager’s Fee, General Conditions, General Requirements, and cost for Permits (for
all of which no retention shall be held) The Construction Manager’s Fee shall be compuied upon the
Cost of the Work at the rate stated in Section 5.1 and consistent with 7.1.8 below

.5 Subtract the aggregate of previous payments made by the Owner;

.6 Subtract the shortfall, if any, indicated by the Construction Manager in the documentation required by
Section 7.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently
discovered by the Owner’s auditors in such documentation; and

.1 Subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment as
provided in Section 9.5 of AIA Document A201-2017.

§ 7.1.8 The Owner and Construction Manager shall agree upon a mutually aceeptable procedure for review and
approval of payments to Subconiractors and the Construction Manager shall execute subcontracts in accordance with
those agreements, All subcontracts and SPW shall be structured to hold retainage at 5% in conformance with NRS..

§ 7.1.9 Except with the Owner’s prior approval, the Construction Manager shall not make advance payments to
suppliers for materials or equipment which have not been delivered and stored at the site.

§ 7.1.10 In taking action on the Construction Manager’s Applications for Payment, the Architect shall be entitled to
rely on the accuracy and completeness of the information furnished by the Construction Manager and shall not be
deemed to represent that the Architect has made a detailed examination, audit or arithmetic verification of the
documentation submitted in accordance with Section 7,1.4 or other supporting data; that the Architect has made
exhaustive or continuous an-site inspections; or that the Architect has made examinations to ascertain how or for what
purposes the Construction Manager has used amounts previously paid on account of the Contract. Such examinations,
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audits and verifications, if required by the Owner, will be performed by the Owner’s auditors acting in the sole interest
of the Owner.

§ 7.2 Final Payment
§ 7.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Construction Manager when
A the Construction Manager has fully performed the Contract except for the Construction Manager’s
respensibility o correct Work as provided in Section 12.2.2 of AIA Document A201-2017, and to
satisfy other requirements, if any, which extend beyond final payment;
.2 the Construction Manager has submitted a final accounting for the Cost of the Work and a final
Application for Payment; and
J  afinal Certificate for Payment has been issued by the Architect.

The Owner’s final payment to the Construction Manager shall be made no later than 30 days after the issuance of the
Architect’s final Certificate for Payment, or as follows:

§ 7.2.2 The Owner’s auditors will review and report in writing on the Construction Manager’s final accounting within
30 days after delivery of the final accounting to the Architect by the Construction Manager. Based upon such Cost of
the Work as the Owner’s auditors report to be substantiated by the Construction Manager’s final accounting, and
provided the other conditions of Section 7.2.1 have been met, the Architect will, within seven days after receipt of the
written report of the Owner’s auditors, either issue to the Owner a final Certificate for Payment with a copy to the
Construction Manager, or notify the Construction Manager and Owner in writing of the Architect’s reasons for
withholding a certificate as provided in Section 9.5.1 of the ATA Document A201-2017. The time periods stated in
this Section supersede those stated in Section 9.4.1 of the ATA Document A201-2017. The Architect is not responsible
for verifying the accuracy of the Construction Manager’s final accounting,

§ 7.2.3 If the Owner’s auditors report the Cost of the Work as substantiated by the Construction Manager’s final
accounting to be less than claimed by the Construction Manager, the Construction Manager shall be entitled to request
mediation of the disputed amount without seeking an initial decision pursuant to Section 15.2 of A201-2017, A
request for mediation shall be made by the Construction Manager within 30 days after the Construction Manager’s
receipt of a copy of the Architect’s final Certificate for Payment. Failure to request mediation within this 30-day
period shall result in the substantiated amount reported by the Owner’s auditors becoming binding on the Construction
Manager. Pending a final resolution of the disputed amount, the Owner shall pay the Construction Manager the
armount certified in the Architect’s final Certificate for Payment.

§ 7.2.41f subsequent to final payment and at the Owner’s request, the Construction Manager incurs costs described in
Section 6.1.1 and not excluded by Section 6.8 to correct defective or nonconforming Work, the Owner shall reimburse
the Construction Manager such costs and the Construction Manager’s Fee applicable thereto on the same basis as if
such costs had been incurred prior to final payment, but not in excess of the Guaranteed Maximum Price, If the
Construction Manager has participated in savings as provided in Section 5.2.1, the amount of such savings shall be
recalculated and appropriate credit given to the Owner in determining the net amount to be paid by the Owner to the
Construction Manager.

ARTICLE & INSURANCE AND BONDS
For all phases of the Project, the Construction Manager and the Owner shall purchase and maintain insurance, and the
Construction Manager shall provide bonds as set forth in Article 11 of AIA Document A201-2017,

(State bonding requirements, if any, and limiis of liability for insurance required in Article 11 of AIA Document
A201-2017,)

UHS prefers standard Contractor liability insurance and does not use CCIP or OCIP insurance products. The
Construction Manager will adhere to UHS insurance requirements for small and large projects summarized in the
UHS standard insurance requirements for Contractors,

UHS does not typically require Payment and Performance bonds on projects, but may consider bonding the entire
project or individual bonding at the Subcontractor level if Contractor and UHS deem appropriate due to higher risk
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profile, limited contractors, etc. In these cases, Construction Manager shall include the cost of Labor & Material
Payment and Performance Bonds on certain trade work line items within the GMP with approval from the Qwner,

On a case by case basis, UHS and the Construction Manager will evaluate subcontractor default insurance programs
or similar programs, UHS will ultimately decide if subcontracior default insurance is appropriate.

Builder's Risk insurance coverage will be evaluated on a case by case basis; however most new greenfield projects

require the Construction Manager to carry Builders Risk. UHS traditionally carries Builder’s Risk for renovations or
projects that tie directly into an active facility.

Type of Insurance or Bond Limit of Liability or Bond Amount {$0.00)

ARTICLE 8 DISPUTE RESOLUTION

§ 9.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance with the provisions
set forth in this Article 9 and Article 15 of A201-2017. However, for Claims arising from or relating to the
Construction Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall be required as
a condition precedent to mediation or binding dispute resolution, and Section 9.3 of this Agreemnent shall not apply.

§ 9.2 For any Claim subject to, but not resolved by mediation pursuant to Section 15.3 of AIA Document A201-2017,
the method of binding dispute resolution shall be as follows:

(Check the apprapriate box. If the Owner and Construction Manager do not select a method of binding dispute
resolution below, or do not subsequently agree inwriting to a binding dispuie resolution method other than litigation,
Claims will be resolved by litigation in a court of competent jurisdiction.)

| [X ] Arbitration pursuant to Section 15.4 of AIA Document A201-2017
[] Litigation in a court of competent jurisdiction

[ ] Other: (Specify)

§ 9.3 Initial Decision Maker

The Architect will serve as the Tnitial Decision Maler pursuant to Section 15.2 of AIA Document A201--2017 for
Claims arising from or relating to the Construction Manager’s Construction Phase services, unless the pariies appoint
below another individual, not a party to the Apreement, to serve as the Initial Decision Maker.

(If the parties muiually agree, insert the name, address and other contact information of the Initial Decision Maker, if
other than the Architect,)

ARTICLE 10 TERMINATION OR SUSPENSION

§ 10.1 Termination Prior to Establishment of the Guaranteed Maximum Price

§ 10.1.1 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this
Agreement upon not [ess than seven days’ written notice to the Construction Manager for the Owner’s convenience
and without cause, and the Construction Manager may terminate this Agreement, upon not less than seven days’
written notice to the Owner, for the reasons set forth in Section 14.1.1 of A201-2017.

§ 10.1.2 In the event of termination of this Agreement pursuant to Section 10.1.1, the Construction Manager shall be
equitably compensated for Preconstruction Phase services performed prior to receipt of a notice of termination. In no
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event shall the Construction Manager’s compensation under this Section exceed the compensation set forth in Secticn
4.1,

§ 10.1.3 If the Owner terminates the Contract pursuant to Section 10.1.1 after the commencement of the Censtruction
Phase but prior to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the
Construction Managet an amount calculated as follows, which amount shall be in addition to any compensation paid
to the Construction Manager under Section 10,1.2:
.1 Take the Cost of the Work incurred by the Construction Manager to the date of termination; plus
equitable compensation for any demobilization costs incurred by the Construction Manager,
2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date of termination at
the rate stated in Section 5.1 or, if the Censtruction Manager’s Fee is stated as a fixed sum in that
Section, an amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of
termination bears to a reasonable estimate of the probable Cost of the Work upon its completion; and
3 Subtract the aggregate of previous payments made by the Owner for Construction Phase services.

The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the election of
the Owner, for any equipment owned by the Construction Manager which the Owner elects to retain and which is not
otherwise included in the Cost of the Work under Section 10.1.3.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 10, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as
the Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction
Manager under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental agreements entered
into by the Construction Manager will contain provisions allowing for assignment to the Owner as described above.

If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as described above, the Owner
will reimburse or indemnify the Construction Manager for all costs arising under the subcontract, purchase order or
rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract had not been
terminated. If the Owner chooses not to accept assignment of any subcontract, purchase order or rental agreement that
would have constituted a Cost of the Work had this agreement not been terminated, the Construction Manager will
terminate the subcontract, purchase order or rental agreement and the Owner will pay the Construction Manager the
costs necessarily incurred by the Construction Manager because of such termination.

§ 10.2 Termination Subsequent to Establishing Guaranteed Maximum Price
Following execution of the Guaranteed Maximum Price Amendment and subject to the provisions of Section 10,2,1
and 10.2.2 below, the Contract may be terminated as provided in Article 14 of ATA Document A201-2017.

§ 10.2.1 If the Owner terminates the Contract after execution of the Guaranteed Maximum Price Amendment, the
amount payable to the Construction Manager pursuant to Sections 14.2 and 14.4 of A201-2017 shall not exceed the
amount the Construction Manager would otherwise have received pursuant to Sections 10.1.2 and 10.1.3 of this
Agreement.

§ 10.2.2 If the Construction Manager terminates the Contract after execution of the Guaranteed Maximum Price
Amendment, the amount payable to the Construction Manager under Section 14.1.3 of A201-2017 shall not exceed
the amount the Construction Manager would otherwise have received under Sections 10.1.2 and 10.1.3 above, except
that the Constriction Manager’s Fee shall be calculated as if the Work had been fully completed by the Construction
Manager, utilizing as necessary a reasonable estimate of the Cost of the Work for Work not actually completed,

§ 10.3 Suspension

The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201-2017. Tn such case, the
Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2 of AIA Document
A201-2017, except that the term "profit" shall be understood to mean the Construction Manager’s Fee as described in
Sections 5.1 and 5.3.5 of this Agreement.

ARTICLE 11 MISCELLANECUS PROVISIONS
\ § 11.1 Terms in this Agreement shall have the same meaning as those in A201-2017.
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§ 11.2 Ownership and Use of Documents
Section 1.5 of A201-2017 shall apply to both the Preconstruction and Construction Phases.

§ 11.3 Governing Law
Section 13.1 of A201-2017 shall apply to both the Preconstruction and Construction Phases.

§ 11.4 Assignment

The Owner and Construction Manager, respectively, bind themselves, their agents, successors, assigns and legal
representatives to this Agreement. Neither the Owner nor the Construction Manager shall assign this Agreement
without the written consent of the other, except that the Owner may assign this Agreement to a lender providing
financing for the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement.
Except as provided in Section 13.2.2 of A201-2017, neither party to the Contract shall assign the Contract as a whole
without written consent of the other. If either party attempts to make such an assignment without such consent, that
party shall nevertheless remain legally responsible for all obligations under the Contract.

§ 11.5 Other provisions:

ARTICLE 12 SCOPE OF THE AGREEMENT

§ 12.1 This Agreement represents the entire and integrated agreement between the Owner and the Construction
Manager and supersedes all prior negotiations, representations or agreements, either written or oral, This Agreement
may be amended only by written instrument signed by both Owner and Construction Manager.

§ 12.2 The following documents comprise the Agreement:
J AIA Document A133-2009, Standard Form of Agreement Between Owner and Construction Manager
as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed
Maximum Price
2 AIA Document A201-2017, General Conditions of the Contract for Construction
3 AJA Document E201™-2007, Digital Data Protocol Exhibit, if completed, or the following:

4 AIA Document E202™-2008, Building Information Modeling Protocol Exhibit, if completed, or the
following:

.5 Other documents:
(List other documents, if any, forming part of the Agreement,)

Include Billing rates, Equipment Rate Schedules, Insurance Certifications, etc in this section.

Thi gnent,is entered into as of the day and year first written. abadGsigned by:
Mok Darcy Bt (pusfurida
OWNER {Signature) CONSTRUCTION MANAGER (Signarure)
Mark D*Arcy Vice President, Design & Coustruction Bret Loughridge President
(Printed name and title) {Printed name and title)
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Additions and Deletions Report for
AIA® Document A133™ — 2009

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has added
to the standard form AlA decument in order to complete it, as well as any text the author may have added to or deleted from the criginal
AlA text. Addad text is shown underlined. Deleted text is indicated with a horizantal line through the original AlA text,

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any part
of the assoclated AlA document. This Additions and Deletions Repert and its associated document were generated simultaneously by
AlA software at 16:51:21 ET on 07/20/2020,
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AGREEMENT made as of the 6th day of May in the year 2020

Sparks Family Medical Center, Inc. c/o

Universal Health Services of Delaware367 South Gulph Road
King of Prussia, PA 19406

SR Construction, Inc.
3579 Red Rock Street
Las Vegas, Nevada 89103

Northern Nevada Sierra Medical Center
625 Innovation Drive
Reno, Nevada 89511

(Name, legal status and address)

ESa Architects.

1033 Demonbreun Street, Suite 800
Nashville, Tennessee 37203
615-329-9445

(Name, address and other information)

Sean Applegate, MS., CHFM
Sr, Regional Project Manager
Universal Health Services. Inc.
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Bret Loughridge
President

SR Construction, Ine.
3579 Red Rock Street
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702-877-6111

Matt Childress

ESa Architects,

1033 Demonbreun Street, Suite 300
Nashville, Tennessee 37203
615-329-9445
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For the Preconstruction Phase, ATA Document A2843TM-2807 _A201™-2017, General Conditions of the Contract for
Construction, shall apply only as specifically provided in this Agreement. For the Construction Phase, the general
conditions of the contract shall be as set forth in A264-2087-A201-2017, which document is incorporated herein by
reference. The term "Contractor” as used in A264-2867-A201-2017 shall mean the Construction Manager.
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2.1.2.1 If the Project will involve building information modeling ("BIM™), the Owner. Construction Manager and

Architect/Engineer shall jointly develop a BIM Execution Plan for Owner’s review and approval. The BIM Execution
Pian shall be consistent with the Qwner’s ATA A201-2017 General Conditions section 1.8 BIM Use and Reliance; and

shall be completed f a level of EOD 400 at a minimwm, Upon the Owner’s approval of the BIM Execution Plan, if
any. the BIM Execution Plan shall become a Contract Document.

§ 2.1.3 When Project requirements in Section 3.1.1 have been sufficiently identified, the Construction Manager shall
prepare and periodically (typically monthly) update a Project schedule for the Architect’s review and the Owner’s
acceptance. The Construction Manager shall obtain the Architect’s approval for the portion of the Project schedule
relating to the performance of the Architect’s services. The Project schedule shall coordinate and integrate the
Construction Manager’s services, the Architect’s services, other Owner consultants’ services, and the Owner’s
responsibilities and together with the Architect and Owner’s consultants and representatives, identify items that could
affect the Project’s timely completion. The updated Project schedule shalt include the following: submission of the
Guaranteed Maximum Price proposal; components of the Work; times of commencement and completion required of
each Subcontractor; ordering and delivery of products, including those that must be ordered well in advance of
construction; and the occupancy requirements of the Owner.

PAGES )

The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules and regulations, and
lawful orders of public authorities applicable to its performance under this Contract, and with equal employment
opportunity programs, and other programs as may be required by governmental and quasigevernnental
guasi-governmental authorities for inclusion in the Contract Documents.

§ 2.2.1 At atime to be mutually agreed upon by the Owner and the Construction Manager and in consultation with the
Architect, the Construction Manager shall prepare a Guaranteed Maximum Price proposal for the Owner’s review and
acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the Construction Manager’s estimate
of the Cost of the Work, including contingencies described in Section 2.2.4, and the Construction Manager’s Fee. In
the A201, references to the "Contract Sum" shall refer to the Guaranteed Maximum Price upon the Owner’s
acceptance of the Guaranfeed Maxjmum Price proposal.

§ 2.2.4 Construction Manager's Contingeney Fund - In preparing the Construction Managet’s Guaranteed Maximum
Price proposal, the Construction Manager shall include its contingency for the Construction Manager’s exclusive use
to cover those costs considered reimbursable as the Cost of the Work but not included in a Change Order. The
Construction Manager shall notify the Owner at least monthly of the nature and amounts applied from the
Construction Contingency. Contractor’s Construction Contingency is available for construction and coordination
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issues and must be spent in accordance with Article 6 of this Agreement and shall be appropriately reviewed with the
Owner, .

§ 2.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum Price
proposal. In the event thatthe Owner and Architect discover any inconsistencies or inaccuracies in the information
presented, they shall promptly notify the Construction Manager, who shall make appropriate adjustments to the
Guaranteed Maximum Price proposal, its basis, or both.
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§ 2.3.1.1 For purposes of Section 8.1.2 of A264-2007-4201-2017, the date of commencement of the Wark shall
mean the date of commencement of the Construction Phase,

2.3.1.3 Weather Day Allowance. The Contract Time, Guaranteed Maximum Price and the Construction Manager’s

overall schedule will include and accommodate an allowance of work days, to be set forth in the Guaranteed
Maximum Price Amendment, anticipated to be lost for adverse weather impacts on the critical path and throughout the
entire schedule. The weather days should be established from local knowledge and using reasonable documentation,
and include 30 vear construction averages from the National Oceanic and Atmospheric Administration (NOAA).

The Construction Manager shall notify the Owner in writing of any davs lost due to adverse weather beyond a
reasonable weather day allowance (together with dates, description of work activities jmpacted, etc.} and at each
construction mesting, and shall review and justify to the Owner tha the adverse weather delaved the critical path,

If adverse weather conditions that are the basis for a Claim for additional time, such Claim shall be documenged by
data substantiating that weather conditions were abnormal for the period of time (e.c. preater than 20% of reasonable
estimates), could not have been reasonably anticipated and had an adverse effect on the scheduled construction. The
contractor is usually entitled to additional contract time, but not additional compensation for weather delays and would
apply under the Delay section of this Contract.

§ 2.3.2.1 Those portions of the Work that the Construction Manager does not customarily perform with the
Construction Manager’s own personnel shall be performed under subcontracts or by other appropriate agreements
with the Construction Manager. The Owner may designate specific persons from whom, or entities from which, the

Construction Manager shall obtain bids—bids, subject to those person or entities that meet financial requirements and

that would enter subcontracts aceeptable to the Construction Manager, The Construction Manager shall obtain bids
from at 3 minimum of three (3) Subcentractors and from suppliers of materials or equipment fabricated especially for

the Work and shall deliver such bids to the Owner and Architect. The Owner shall then determine, with the advice of
the Construction Manager and the Architect, which bids will be accepted. The Construction Manager shall not be
required to contract with anyone to whom the Construction Manager has reasonable objection.

The Construction Manager shall at the commencement of procurement provide the Owner with a detailed list of
prequalified and preapproved subcontractors for QOwners review and approval. Construction Manager shall endeavor

to obtain a minimym of three (3) bids for each trade as may be available in the region where the project is located.
Notwithstanding this requirement, if the Construction Manager and owner determines that pre-selecting a
subcontractor to be a key Trade Partner is in the best interest of the project. Construction Manager shall make such
recommendation of award to the Owner for its review and approval, Owner requires a competitive process for
onboarding Trade Partners which shall be reviewed and approved prior to anv bidding,

2.3.2.1.1The Construction Manager shall request in writing any potential trades which the Construction Manager may
Self-Perform Work ("SPW"}, UHS shall give approval for trades in which the Construction Manager may self-
perform work: potential trades may include Framing, Drywall. Concrete, Panelized exterior/interior walls,
Firestopping, Doors/Frames/Hardware, Acoustical Ceilings, and Specialties. If Construction Manager is authorized to
SPW. the Construction Manager will obtain a minimum of 3 sealed bids which are opened in front of a UHS

designated representative. Tf Construction manager does not obtain at least 3 qualified bids, the SPW will not be
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allowed.,

The Construction Manager shall not be entitled to any savings for SPW as set forth in Section 5.2.1, and 100% of alf
savings shall be reverted to the Owner.

For clarity, Construction Manager’s fee shall be assessed on SPW,

2.3.2.1.2 If Construction Manager does SPW, Construction Manager shall:

A. Inform the Owner of the price, scope, and agreed contract terms prior to the bid process.
B. Provide three sealed bids if proposal on a stipulated sum basis

C. Bid all material with a minimum of 3 vendors
D. Provide time in the schedule to allow the Owner the right to reject any self-perform bid
proposal that does not meet criteria above.

PAGE T

§ 2.3.2.3 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement;
Agreement and shall not be awarded on the basis of cost plus a fee without the prior consent of the Owner. If the
Subcontract is awarded on a cost plus fee basis, the Construction Manager shall provide in the Subcontract for the
Owner to receive the same audit rights with regard to the Subcontractor as the Owner receives with regard to the
Construction Manager in Section 6.11 below.
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§ 2,3.2.6 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare
and submit to the Owner and Architect a construction schedule for the Worle and submittal schedule in accordance
with Section 3.10 of A200 2007 -A201-2017,

§ 2.3.2.7 The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as
agreed to by the Owner, the Construction Manager shall submit written progress reports to the Owner and Architect,
showing percentages of completion and other information required by the Owner. The Construction Manager shall
also keep, and male available to the Owner and Architect, a daily log containing a record for each day of weather,
portions of the Work In progress, number of workers on site, identification of equipment on site, problems that might
affect progress of the work, accidents, injuries, and other information required by the Owses-Owner The Construction
Manager, its contractors and subcontractors are responsible for the safety of the site, their personnel, and for the safe
prosecution of the work on the Project. The Owner shall in no way be held responsible for providing Safety oversight

for the work of the Construction Manager and its Contractors and Subcontractors. The Owner shall require that

Contractor’s performing worl directly for the Owner are required to adhere to the Construction Manager’s project
safety requirements.

Section 3.12.10 of A204-2007- A201-2017 shall apply to both the Preconstruction and Construction Phases.

Section 10.3 of A204—2607-A201-2017 shall apply to both the Preconstruction and Construction Phases.
PAGE 9

The Owner shall identify a representative authorized to act on behalf of the Owner with respect to the Project. The
Owner’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section
4.2.1 of AZ04-2007-A201-2017, the Architect does not have such authority. The term "Owner" means the Owner or
the Owner’s authorized representative,
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The Construction Manager shall be paid for its direct personnel expense per Section 4.1.4 below not to exceed in the
aggregate of $2.331.341 ., unless authorized in writing by the Owner or by Addendum.

§ 4.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within——)
within(4) (Four} months of the date of this Agreement, through no fault of the Construction Manager, the Construction
Manager’s compensation for Preconstruction Phase services shall be equitably adjusted.

§ 4.1.4 Compensation based on Direct Personnel Expense includes the direct salaries of the Construction Manager’s
personnel providing Preconstruction Phase services on the Project and the Construction Manager’s costs for the
mandatory and customary contributions and benefits related thereto, such as employment taxes and other statutory
employee benefits, insurance, sick leave, holidays, vacations, employee retirement plans and similar contributions.
Preconstruction rates will be reimbursed at the rates set forth in Exhibit (xx). For ease of caleulations, the UHS

billable rate for labor should begin with raw salary and increased by applicable taxes, benefits, and
holiday/vacation/sick. These rates shall be consistent with UHS Standard Business Terms.

0% Zero

Shall be two and three quarters percent (2.75%) of the Cost of the Work

The fee for changes in the work will be the same fee enumerated in 5.1.1. above,

Shall Not be Less Than 10% and Not More Than 15% Combined Total for Overhead & Profit on Change Orders,
unless otherwise approved by Owner

§ 5.1.4 Rental rates for Construction Manager-owned equipment shall not exceed pereent-{—%}-ofthe-standard rate
paid-attheplace-oftheProjectEighty percent (80 %) of the standard rates as listed in the regionally adjusted AED
Greenbook.

§ 5.1.5 Unit prices, if any: None
PAGE 11

All savings within the GMP shall be refunded to the Owner.

§ 5.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general scope of the
Contract censisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The
Architect may make minor changes in the Work as provided in Section 7.4 of AIA Document A284—2067:
A201-2017, General Conditions of the Contract for Construction. The Construction Manager shall be entitled to an
equitable adjustment in the Contract Time as a result of changes in the Work.

§ 5.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the
execution of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Section
7.3.3 of AIA Document A201-2007-A201-2017. General Conditions of the Contract for Construction.

§ 5.3.3 In calculating adjustments to subcontracts (except those awarded with the Owner’s prior consent on the basis
of cost plus a fee), the terms "cost" and "fee” as used in Section 7.3.3.3 of ATA Document A2H—2007-A201-2017 and
the term "costs" as used in Section 73-7-7.3.4 of ATA Document A264-2007-A201-2017 shall have the meanings
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assigned to them in AIA Document AZ84—2007-A201-2017 and shall not be modified by Sections 5.1 and 5.2,
Sections 6.1 through 6.7, and Section 6.8 of this Agreement. Adjustments to subcontracts awarded with the Owner’s
prior consent on the basis of cost plus a fee shall be calculated in accordance with the terms of those subcontracts,

§ 5,3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost” and "costs" as used in the
above-referenced provisions of ATA Docwment A204-2887-A201-2017 shall mean the Cost of the Work as defined in
Sections 6.1 to 6.7 of this Agreement and the term "fee" shall mean the Construction Manager’s Fee as defined in
Section 3.1 of this Agreement.
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(Ifit is intended that the wages or salaries of ceriain personnel stationed at the Construction Manager's principal or
other offices shall be included in the Cost of the Work, identify in-Section L 35-as a separate staff summary in Section
11.5 or as in Exhibit (xx). the personnel (o be included, whether for all or only part of their time, and the rates at
which their time will be charged fo the #WorkWork..)

§ 6.2.4 Costs paid or incurred by the Construction Manager for taxes, insurance, contributions, assessments and
benefits required by law or collective bargaining agreements and, for personnel not covered by such agreements,
customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions, provided such
costs are based on wages and salaries included in the Cost of the Work under Sections 6.2.1 through 6,2.3. For ease of

calculations, the UHS billable rate for labor should begin with raw salary {annual salary divided by 2080 hours) and
the billable rate for the burden items gutlined in this section shall be fixed at forty-cne percent (41 %) of substantiated

and verified payroll for applicable taxes. benefits, and holiday/vacation/sick Substantiated payroll shall be hours
worked properly charged to the project times the base salary rate of each employee. Audit shall be limjted to

verifying payroll hours and base salary rate of each emplovee once rates are approved,

§ 6.2.5 Bonuses, profit sharing, incentive compensation and any other discretionary payments paiddte-anyone-hired by

a-Consteet arggerorpaid-to-any-Subeontractor or vendorwith-the Owner's-prier-approvabshall not be
directly reimbursable and are not considered cost of the work. Any bonus, profit sharing and incentives should be
included in the fee

§ 6.5.2 Rental charges for temporary facilities, machinery, equipment and hand tools not customarily owned by
construction workers that are provided by the Construction Manager at the site and costs of transportation, installation,
minor repairs, dismantling and removal, The total rental cost of any Construction Manager-owned item may not
exceed the purchase price of any comparable item. Rates of Construction Manager-owned equipment and quantities of
equipment shall be subject to the Owner’s prior approval. If the total reptal or lease of equipment is estimated to be
bevond the purchase price of said equipment, Construction Manager shall purchase equipment and return it to the
owner at the completion of the Project.

§ 6.5.3 Costs of recycling and/or removal of debris from the site of the Work and its proper and legal disposal.

§ 6.5.4 Costs of document reproductions, facsimile transmissions and long-distance telephone calls, postage and
parcel delivery charges, telephone service and internet service at the site and reasonable petty cash expenses of the site
office.
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6.5.7 Unless and to the extent that the Contract Documents require the Owner to provide them, Construction

Manager’s costs of temporary utilities as necessarv for the Construction Manager to perform jts Work including, but
not limited to_gas., water, electricity, sewer, connection fees, and utility consumptions charges.

6.5.8 Renderings, physical models. mock-ups, professional photography, and presentation materials requested by the

Owner.,
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§ 6.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly
attributed to this Contract. Self-insurance for either full or partial amounts of the coverages required by the Contract

Documents, with the Owner’s prior approval. The Construction Manager shal] be reimbursed for its insurance
outlined in Section 8 Insurance and as Exhibit (xx} and must adhere to UHS Standard Business Terms.

§ 6.6.4 Fees of laboratories for tests required by the Contract Documents, except those related to defective or
nonconforming Work for which reimbursement is excluded by Section 13-8-3-13.4.3 of ATA Document A201-208%
A201-2017 or by other provisions of the Contract Decuments, and which do not fall within the scope of Section 6.7.3.

§ 6.6.5 Royalties and license fees paid for the use of a particular design, process or product required by the Contract
Documents; the cost of defending suits or claims for infringement of patent rights arising from such requirement of the
Contract Documents; and payments made in accordance with legal judgments against the Construction Manager
resulting from such suits or claims and payments of settlements made with the Owner’s consent. However, such costs
of legal defenses, judgments and settlements shall not be included in the calculation of the Construction Manager’s
Fee or subject to the Guaranteed Maximum Price. If such royalties, fees and costs are excluded by the last sentence of
Section 3.17 of AIA Document A204—20807-A201-2017 or other provisions of the Contract Documents, then they
shall not be included in the Cost of the Work.

§ 6.6.6 Costs for electronic equipment and software, including licenses for software, directly related to the Work with

the Owner’s prior appreval-approval shall be reimbursed as a general condition and not a8 a unit cost per hour on
supervisory staff,
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§ 6.6.10 The deductible portion of any losses under policies of Buildet’s Risk unless the Construction Manager or

subcontractor is at fault in which the entity responsible for the loss would be responsible for the deductible.
Wotwithstanding, and for purposes of the NNSMC project, wherein the Construction Manager has furnished the
Builder’s Risk Insurance Policy, the deductible portion to be paid by the party responsible for the loss shall be limited
to $10.000 for general damage claims and $25.000 for claims involving water damage. For claims against the polic
where the deductible is partially paid by the party causing the loss, the balance of the deductible shall otherwise be a
reimbursable expense,

§ 6.7.2 Costs incurred in taking action to prevent threatened damage, injury or loss in case of an emergency affecting
the safety of persons and property, as provided in Section 10.4 of AIA Document A2041-2007.A201-2017,

§ 6.7.4 The costs described in Sections 6.1 through 6.7 shall be included in the Cost of the Work, notwithstanding any
provision of AIA Document A264+-—2007-A201-2017 or other Conditions of the Contract which may require the
Construction Manager to pay such costs, unless such costs are excluded by the provisions of Section 6.8,

§ 6.8 Costs—Not-To-Be—ReimbursedCosts Not to Be Reimbursed
PAGE 15

'__The Constructmn Manzger shall durln_" the iast__week_of _each month meetwith the_.Archltect and _Owner (and/or -

'sublmtted o the Owner for Davment

§ 7.1.3 Provided that an Application for Payment is received by the Axehiteet-Owner not later than the 1st_day ofa
month, the Owner shall make payment of the certified amount to the Construction Manager not later than the 1st day
ofthe following month. If an Application for Payment is received by the Architect after the application date fixed
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above, payment shall be made by the Owner not later than £—thirty (30 ) days after the Architect receives the
Application for Payment.
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§ 7.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Construction Manager in accordance with the Contract Documents. The schedule of values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Worle, except that the Construction Manager’s Fee
shalf be shown as a single separate item. The schedule of values shall be prepared in such form and supported by such
data to substantiate its accuracy as the Arehitest-Owner may require. This schedule, unless objected to by the
Aerehiteet-Owner, shall be used as a basis for reviewing the Construction Manager’s Applications for Payment.

1 Take that portion of the Guaranteed Maximum Price properly allocable to completed Work as
determined by multiplying the percentage of completion of each portion of the Work by the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values. Pending
final determination of cost to the Owner of changes in the Work, amounts not in dispute shall be
included as provided in Section 7.3.9 of AIA Document A204—20024:A201-2017;

e--on 3 8 gele EF ar—Subtract 5% retainage;
4 add Const1uct10n Manage: s Fee General Condltlons General Requirements. and cost for Permits (for
all of which no retention shall be held) The Construction Manager’s Fee shall be computed upon the

Cost of the Work at the rate stated in Section 5.1 eH—ﬂthe—GBﬂ&tmeHen—k%wger—s—Fee%s%&ted—as—a

&elf-per—fe-nﬁs—and con51stent w1th 7 ] 8 below

.1 Subtract amounts, if any, for which the Architect has withheld or nullified a Certificate for Payment as
" provided in Section 9.5 of AIA Document A204+2007A201-2017.

§ 7.1.8 The Owner and Construction Manager shall agree upen {5-a mutually acceptable procedure for review and
approval of payments to Subcontractors and (23-the percentage-ofrotainage held on-Subeontrastsand-the-Construction
Manager shall execute subcontracts in accordance with those agreements. All subcontracts and SPW shall be
structured to hold retainage at 5% in conformance with NRS..
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.1 the Construction Manager has fully performed the Contract except for the Construction Manager’s
responsibility to correct Work as provided in Section 12.2.2 of AIA Document A284-200%
A201-2017, and to satisfy other requirements, if any, which extend beyond final payment;

§ 7.2.2 The Owner’s auditors will review and report in writing on the Construction Manager’s final accounting within
30 days after delivery of the final accounting to the Architect by the Construction Manager. Based upon such Cost of
the Work as the Owner’s auditors report to be substantiated by the Construction Manager’s final accounting, and
provided the other conditions of Section 7.2.1 have been met, the Architect will, within seven days after receipt of the
written report of the Owner’s auditors, sither issue to the Owner a final Certificate for Payment with a copy to the
Construction Manager, or notify the Construction Manager and Owner in writing of the Architect’s reasons for
withholding a certificate as provided in Section 9.5.1 of the AIA Document A264-2007-A201-2017. The time
periods stated in this Section supersede those stated in Section 9.4.1 of the ATA Document A204-2607-A201-2017.
The Architect is not responsible for verifying the accuracy of the Construction Manager’s final accounting,
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§ 7.2.3 If the Owner’s auditors report the Cost of the Work as substantiated by the Construction Managet’s final
accounting to be less than claimed by the Construction Manager, the Construction Manager shall be entitled to request
mediation of the disputed amount without seeking an initial decision pursuant to Section 15.2 of A201-2007
A201-2017. A request for mediation shall be made by the Construction Manager within 30 days after the Construction
Manager’s receipt of a copy of the Architect’s final Certificate for Payment. Failure to request mediation within this
30-day period shall result in the substantiated amount reported by the Owner’s auditors becoming binding on the
Construction Manager. Pending a final resolution of the disputed amount, the Owner shall pay the Construction
Manager the amount certified in the Architect’s final Certificate for Payment.

For all phases of the Project, the Construction Manager and the Owner shall purchase and maintain insurance, and the
Construction Manager shall provide bonds as set forth in Article 11 of AIA Document A201-2007.A201-2017,
{State bonding requirements, if any, and limits of liability for insurance reguired in Article 11 of AI4 Dectment
A2 20074 Document

A201-2017.)

UHS prefers standard Contractor liability insurance and does not use CCIP or OCIP insurance products. The
Construction Manager will adhere to UHS insurance requirements for small and large projects summarized in the
UHS standard insurance requirements for Contractors.

UUHS does not typically require Pavment and Performance bonds on projects. but mav consider bonding the entire
project or individual bonding at the Subcontractor level if Contractor and UHS deem appropriate due to higher risk
profile, limited contractors, etc. In these cases, Construction Manager shall include the cost of Labor & Material
Payment and Performance Bonds on certain trade worlk line items within the GMP with approval from the Gwner.

On a case by case basis, UHS and the Congstruction Manager will evaluate subconiractor default insurance programs
or similar programs, UHS will ultimately decide if subcontractor default insurance is appropriate.

Builder’s Risk insurance coverage will be evaluated on a case by case basis; however most new greenfield projects
require the Construction Manager to carry Builders Risk. UES traditionally carries Builder’s Risk for renovations or

projects that tie directly into an active facility.

PAGE 18

§ 9.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance with the provisions
set forth in this Article 9 and Article 15 of A204-20607-A201-2017. However, for Claims arising from or relating to
the Construction Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall be
required as a condition precedent to mediation or binding dispute resolution, and Section 9.3 of this Agreement shall
not apply.

§ 9.2 For any Claim subject to, but not resolved by mediation pursuant to Section 15.3 of ATA Document A201-2007.
A201-2017, the method of binding dispute resolution shall be as follows:

[X_] Arbitration pursuant to Section 15.4 of ATA Document AZGH20074201-2017

The Architect will serve as the Initial Decision Maker pursuant to Section 15.2 of AIA Document A264-2007
A201-2017 for Claims arising from or relating to the Construction Manager’s Construction Phase services, unless the
parties appoint below another individual, not a party to the Agreement, to serve as the Initial Decision Maker.
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§ 10.1.1 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this
Apgreement upon not less than seven days’ written notice to the Construction Manager for the Owner’s convenience
and without cause, and the Construction Manager may terminate this Agreement, upon not less than seven days’
written notice to the Owner, for the reasons set forth in Section 14.1.1 of A284-2007-A201-2017.

PAGE 19

.1 Take the Cost of the Work incurred by the Construction Manager to the date of termination; plus
equitable compensation for any demobilization costs incurred by the Construction Manager,

Following execution of the Guaranteed Maximum Price Amendment and subject to the provisions of Section 10.2.1
and 10.2.2 below, the Contract may be terminated as provided in Article 14 of AIA Document
A204-2007-A201-2017,

§ 10.2.1 If the Owner terminates the Contract after execution of the Guaranteed Maximum Price Amendment, the
amount payable to the Construction Manager pursuant to Sections 14.2 and 14,4 of AR012007-A201-2017 shall not
exceed the amount the Construction Manager would otherwise have received pursuant to Sections 10.1,2 and 10.1.3 of
this Agreement,

§ 10.2,2 If the Construction Manager terminates the Contract after execution of the Guaranteed Maximum Price
Amendment, the amount payable to the Construction Manager under Section 14.1.3 of A201-2007 A201-2017 shall
not exceed the amount the Construction Manager would otherwise have received under Sections 10.1.2 and 10.1.3
above, except that the Construction Manager’s Fee shall be calculated as if the Worlk had been fully completed by the
Construction Manager, utilizing as necessary a reasonable estimate of the Cost of the Work for Work not actually
completed.

The Work may be suspended by the Owner as provided in Article 14 of AIA Document A284-2007-A201-2017. In
such case, the Guaranteed Maximum Price and Contract Time shall be increased as provided in Section 14.3.2 of AIA
Document A204-2007-A201-2017, except that the term “profit” shall be understood to mean the Construction
Manager’s Fee as described in Sections 5.1 and 5.3.5 of this Agreement.

§ 11.1 Terms in this Agreement shall have the same meaning as those in A201L-2007:A201-2017,
PAGE 20

Section 1.5 of A204-2087A201-2017 shall apply to both the Preconstruction and Construction Phases.
Section 13.1 of A26H2087-A201-2017 shall apply to both the Preconstruction and Construction Phases.

The Owner and Construction Manager, respectively, bind themselves, their agents, successors, assigns and legal
representatives to this Agreement. Neither the Owner nor the Construction Manager shall assign this Agreement
without the written consent of the other, except that the Owner may assign this Agreement to a lender providing
financing for the Project if the lender agrees to assume the Owner’s rights and obligations under this Agreement.
Except as provided in Section 13.2.2 of A284-3607-A201-2017. neither party to the Contract shall assign the
Contract as a whole without written consent of the ofher, If either party attempts to make such an assignment without
such consent, that party shall nevertheless remain legally responsible for all obligations under the Contract.
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.2 AIA Document A2042007_-A20]1-2017, General Conditions of the Contract for Construction

Include Billing rates, Equipment Rate Schedules. Insurance Certifications. etc iy this section.

Mark D’ Arcy Vice President. Design & Construction Bret Loughridee President
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Certification of Document’s Authenticity
AIA® Document D401™ — 2003

I, ,hereby certify, to the best of my knowledge, information and belief, that I created the attached final document
simultaneously with its associated Additions and Deletions Report and this certification at 16:51:21 ET on 07/20/2020
under Order No. 2681862530 from AIA Contract Documents software and that in preparing the attached final
document I made no changes to the original text of AIA® Document A133™ — 2009, Standard Form of Agreement
Between Owner and Construction Manager as Constructor where the basis of payment is the Cost of the Work Plus a
Fee with a Guaranteed Maximum Price, as published by the AIA in its software, other than those additions and
deletions shown in the associated Additions and Deletions Report.

(Bt Ingsdy

T HOCTT AR

(Signe

VP Operations

(Title)

7/20/2020

(Dated)
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@%AIA Document A201" - 2017

General Conditions of the Contract for Consfruction

for the following PROJECT:
{Name and location or address)

Northemn Nevada Sierra Medical Center
625 Innovation Drive

Reno, Nevada 89511

THE OWNER:

(Mame, legal stotus ond address)

Sparks Family Medical Center, Inc. ¢/c
Universal Health Services of Delaware367 South Gulph Road
King of Prussia, PA 15406

THE ARGHITECT:
(Mame, legal status and address)

ESa Architeots.

1633 Demonbreun Street, Suite 800
Nashville, Tennessee 37203
615-329-9445

TABLE OF ARTICLES

1 GENERAL PROVISIONS

2 QWNER

3 CONTRAGTQR

4 ARCHITECT

5 SUBCONTRACTORS

] CONSTRUGTION BY OWNER OR BY SEPARATE CONTRACTORS
7 CHANGES IN THE WORK

8 TIME

9 PAYMENTS AND COMPLETION

10 PROTECTION QF PERSONS AND PROPERTY
1" INSURANGE AND BONDS
12 UNCOVERING AND CORRECTION OF WORK

13 MISCELLANEOUS PROVISIONS

ADDITICNS AND DELETICNS:

The author of thls document has
added information needead for Its
completion. The author may also
have ravised the text of the original
AlA standard form. An Addifions and
Defetions Report that notas added
Information as well as ravisions to the
standard form text i3 available from
the author and should be reviewad, A
vertical line in tha lek margir of this
document indicates where the author
has added necessary information
and where the author has added to or
delated from the original AlA text.

This documaent has important legal
consequences. Consultation with an
atternay is encouraged with respect
to lts completlon or meadification,

For guldancs In modifying this
document te include sugplementary
conditions, see AlA Document
AS503™, Gulde for Supplementary
Conditlons,
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14 TERMINATION GR SUSPENSION OF THE CONTRACT

15 CLAIMS AND DISPUTES
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INDEX
(Topics and numbers in bold are Section headings,)

Acceptance of Nenconforming Work
9.6.6,9.9.3, 12.3

Acceptance of Work
9.66,9.82,993,910.1,9.103, 123
Access to Work

3.16,6.2.1,12.1

Accident Prevention

10

Acts and Omissions
3.2,33.2,3.12.8,3.18,4.2.3,8.3.1,9.5.1, 10.2.5,
10.2.8,133.2,14.1,151.2, 152

Addenda

1.11

Additional Costs, Claims for
374,3.7.5,1032, 1515

Additional Inspections and Testing
942,983, 122.1,13.4

Additional Time, Claims for
3.24,3.74,375,3.102,8.32, 1516
Administration of the Contruct
3.13,42,9.4,95

Advertisement or Invitation o Bid

111

Aesthetic Effect

4213

Allowances

38

Applications for Payment
42.5,7.3.9,92,9.3,9.4,9.51,95.4,963,5.7,9.10
Approvals o
2.1.1,2.31,25,3.1,3,3,102,3.12.8,3.12.9,
3.12.10.1,4.2.7,93.2, 13.4.1

Arbitration

8.3.1,1532,154

ARCHITECT

4

Architect, Definition of
4.1.1
Architect, Extent of Authority
2.5,3127,412,42,52,63,7.12,734,74,92,
$.3.1,94,9.59.63,98,9.10,1,9.103,12.1,12 2.1,
13.4.1,1342,1422,142.4,15.14, 1521
Architect, Limitations of Authority and Responsibility
2,11,3,12.4,3,12.8,3,12.10,4.1.2,42.1, 422,423,
426,427,42.10,42.12,4213,521,74,942,
9.54,9.64,151.4,15.2
Architect’s Additional Services and Expenses
2.5,122.1,1342,13.43,142.4
Architect’s Administration of the Contract

| 3.1.3,3.74,15.2,94.1,9.5
Architect’s Approvals
253.1.3,35,3102,427

Architect’s Authority to Reject Work
3.5426,1212, 1221

Architect’s Copyright

117,15

Alrchitect’s Decisions
3.74,426,427,4211,4212,42.13,42.14, 6.3,
7.34,739,81.3,831,92,94.1,95,9.84,99.1,
13.4.2,152

Architect's Inspections
374,422,429,942,983,992,9.10.1,13.4
Architect’s Instructions
3.24,33.1,426,427,1342

Atrchitect’s Interpretations

42.11,42,12

Architect’s Project Representative

42,10

Architect’s Relationship with Contractor
1.1.2,1.5,233,3.13,322,323,324,33.1,3.42,
3.5,37.4,375,392,39.3,3.10,3.11, 3,12, 3.16,
3.18,412,42,52,622,7,83.1,92,93,94,9.5,
9.7,9.8,99, 102.6,103,11.3, 12,1332, 134,152
Architect’s Relationship with Subcontractors
1.1,2,423,424,426,963,964,11.3
Architect’s Representations

94.2,951,9.10.1

Architect’s 8ite Visits
3.74,422,429,242,051,992,910,1, 134
Asbestos

10.3.1

Attorneys’ Fees

3.18.1,9.6.8,9.10.2, 10.33

Award of Separate Contracts

6.1,1,612

Award of Subcontracts and Other Contracts for
Portions of the Work

52

Basic Definitions

LI

Bidding Requirements

LL1

Binding Dispute Resolution

831,977,115, 131,1512,151.3, 1521, 15.2.5,
152.6.1,153.1,153,2,153.3,15.4.1

Bonds, Lien

7344,968,9.102,9.103

Bonds, Performance, and Payment
7.344,967,9.103,11.1.2, 11,13, 11,5

Building Information Models Use and Reliance
1.8

Building Pecmit

371

Capitalization

1.3

Kertificatd of Substantial Completion —c ed [KT1]:

983,984,985

Inlt,
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Certificates for Payment
42.1,425,429,933,94,95,9.61,9.6.6,97,
9.10.1,6.10.3, 14.1.1.3,14.2.4, 15.1 4

Certificates of Inspection, Testing or Approval
13.44

Certificates of Insurance

9.10.2

Change Orders
1.1.1,342,3.74,3.8.23,3.11,3.12.8, 428,523,
7.12,7.1.3,7.2,7.3.2,7.3.7,7.3.9,7.2.10, 8.3.1,
93.1.1,9.103,103.2,11.2,11.5,12.1.2

Change Orders, Definition of

7.2.1

CHANGLES IN THE WORK
222,311,428,7,7.21,73.1,74,83.1,93.1.1,
11.5

Claims, Definition of

15.1.1

Claims, Notice of

1.6.2,15.13

CLAIMS AND DISPUTES
324,61.1,63,739,933,9.104, 103.3,15,154
Claims and Timely Assertion of Claims

1541

Claims for Additional Cost
324,33.1,374,73.9,952,102.5, 10.3.2, 18.1.5
Claims for Additional Time
324,33.1,3.74,6.1.1,83.2,952,10.3.2,15.1.6
Coucealed or Unknown Conditions, Claims for
374

Claims for Damages
32.4,3.18,833,95.1,9.67,10.2.5,103.3, 11,3,
11.3.2, 1424, 15.1.7

Claims Subject {o Arbitration

1541 s

Cleaning Up

315,63

Commencement of the Work, Conditions Relating to
2.2.1,32.2,3.4.1,3.7.1,3.10.1,3.12.6, 5.2.1, 5.2.3,
62.2,81.2,822,83.1,11.1,11.2,151.5
Coemmencement of the Work, Definition of

8.1.2

Communicntions

391,424

Completion, Conditions Relating to
3.4.1,3.11,3.15,4.22,429,82,9.42,9.8,9.9.1,
9.10,122,1412, 1512

COMPLETION, PAYMENTS AND

9

Cancealed or Unknown Conditions
3.7.4,4.2.8,83.1, 10.3

Conditions of the Contract

1.1.1,6.1.1,6.14

Consent, Written
34.2,3.142,4.12,985,99.1,9.10.2,9.10.3, 13.2,
15442

Consolidation or Joinder

15.4.4

CONSTRUCTION BY OWNER. OR BY
SEPARATE CONTRACTORS

1.14,6

Construction Change Directive, Definition of
731

Constraction Change Directives
1.1.1,3.42,3.11,3.128,428,7.1.1,7.1.2,7.1.3, 7.3,
2.3.1.1

Construction Schedules, Contractor’s
310,3.11,312.1,312.2,6.1.3, 15.1.6.2
Contingent Assignment of Subcontracts
54,14222

Continuing Contract Performance

15.1.4

Contract, Definition of

1.1.2

CONTRACT, TERMINATION OR
SUSPENSION OF THE

54.1.1,542,11.5,14

Contract Administration

3.1.3,4,9.4,9.5

Contract Award and Execution, Conditiens Relating
to

3.7.1,3.10,52,6.1

Contract Documents, Copies Furnished and Uss of
1.52,236,53 o ’

Contract Documents, Definition of

1.1.1

Contract Sum
22.2,224,3.74,3.7.5,3.8,3.102,5.2.3, 73,74,
9.1,92,942,951.4,967,97, 10.32,115,12.12,
12.3, 14.2.4, 14.3.2, 15.1.4.2, 15.1,5,15.2.5
Contract Sum, Definition of

9.1

Contract Time
1.1.4,2.2.1,222,374,3.75,3.102,523,6.1.5,
7.2.13,73.1,735,736,7,7,73.10,7.4, 8.1.1,
82.1,823,83.1,951,97,103.2,12.1,1,121.2,
143.2,151.42,15.1.6.1,1525

Contract Time, Definition of

Completion, Substantial 811
3.101,429,81.1,813,823,942,98,991, CONTRACTOR
9,50.3,12.2,15.1.2 3
Compliance with Laws Contractor, Definition of
232,32.3,3.6 3.7,3.12.10,3.13,9.6.4, 10.2.2, 13.1, 31,6.1.2
13.3,134.1,134.2,135,14.1.1,142.1.3, 1528, Contractor's Construction and Submittal
1542,1543 Schedules
3,10,312.1,3.122,4.23,6.1.3,15.1.6.2
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Contractor’s Employees
224,332,343,38.1,39,3.182,423,4256, 10.2,
103,113, 141,142 1.1

Contractor’s Liability Insursince

111

Contractor’s Relationship with Separate Contractors
and Owner’s Forces

3.125,3,142,424,6,11.3, 1224

Contractor’s Relationship with Subcontractors
1.22,22.4,33.2,3.18.1,3.18.2,4.24,5,9.6.2,9.6.7,
9.102,11.2,11.3,11.4

Contractor’s Relationship with the Architect
1.12,15,233,3.13,322,323,3.24,33.1,342,
3.5.1,3.74,3.10,3.11,3.12,3.16,3.18,4.2,52,6.2.2,
7,83.1,9.2,9.3,04,95,5.7,9.8,89, 10.2.6, 103,
113,12, 134, 1513, 1521

Contractor’s Representations
3.21,322,35,3.126,622,82.1,93.3,9.8.2
Contractor’s Responsibility for Those Performing the
Work

3.3.2,3.18,53,6.13,6.2,951,102.8

Contractor’s Review of Coniract Documents

32

Contractor’s Right fo Stop the Work

222,87

Contractor’s Right to Terminate the Contract

14,1

Contractor’s Submittals
3.10,3.11,3.12,427,52.1,523,92,53,9.82,
5.83,99.1,9.10.2,9.10.3

Contractor’s Superintendent

3.9,102.6

Contractor’s Supervision and Construction
Procedures
12.2,3.3,34,3.12,10,42.2,427,6.1.3,62.4,7.1.3,
7.3.4,73.6,82,10,12, 14, 15.1 4

Coordination and Correlation
1.2,32.1,33.1,310,3.12.6,6.1.3,6.2.1

Copies Furnished of Drawings and Specilications
1.5,2.3,6,3.11

Copyrights

1.5,3.17

Correction of Work
25,373,942,982,983,991,12.12,12.2 123,
15.1.3.1, 15.1.3.2, 15.2.1

Correlation and Intent of the Contract Documents
1.2

Cost, Definition of

7.3.4

Cosis
2.5,324,3.73,382,3.152,542,6.1.1,623,
7.3.3.3,7.34,738,739,9.102,103.2,10.3.6,11.2,
12.1.2, 12211, 12,24, 134, 14

Cutting and Patching

3.14,6.25

Datnage to Censtruction of Owner or Separate
Contractors

3.142,6.24,102,1.2,1025, 104, 12.2.4
Damage to the Work

3.142,99.1,102.1.2,1025, 104, 1224
Damages, Claims for
3.24,3.18,6.1.1,83.3,951,967, 1033, 11.3.2,
113,14.24,15.1.7

Damages for Delay
6.23,833,951.6,97,1032, 1432

Date of Commencement of the Work, Definition of
8.1.2

Date of Substantial Completion, Definition of
8.1.3

Day, Definition of

8.1.4

Decisions of the Architect
374,426,42.7,42.11,4212,42.13,63,7.3.4,
7.39,813,83.1,92,94,951,984,991,13.42,
1422,1424,151,15.2

Decisions to Withhold Certification
9.4.1,95,97,14,1.13

Defective or Nonconforming Work, Acceptance,
Rejection and Correction of

2.5,3.5 426,623,95.1,953,066,082,093,
5,104, 1221

Definitions
L4,21.1,31.1,35,3.121,3.12.2,3.123,4.1.1, 5.1,
6.12,721,731,81,91,981,151.1

Delays and Extensions of Time
3.2,3.7.4,523,7.21,73.1,7.4,83,951,9.7,
10.3.2, 104, 14.3.2, 15.1.6, 15.2.5

Digital Data Use and Transmission

1.7

Disputes

53,739, 15.1, 152

Documents and Samples at the Site

3.11

Dravwings, Definition of

1.1,§

Drawings and Specifications, Use and Ownership of
311

Eftective Date of Insurance

8.2.2

Fmergencies

104, 14,1.1,2, 15,15

Employees, Contractor’s
3.3.2,3.43,3.8.1,39,3.182,423,426, 10,2,
1633, 113,141, 142.1.1

Equipment, Labor, or Materials
1.1.3,1,1.6,3.4,35,3.82,3.83,3.12,3.13,3.15.1,
4.26,427,52.1,62.1,7.34,9.3.2,9.3.3,9513,
5.102,102.1,1024,142.1.1,1421.2

Execution and Progress of the Work
1.13,1.2.1,1.22,234,23.6,31,33.1,34.1,3.7.1,
3101,3.12,3.14, 4.2, 62.2,7.13, 7.3.6, 8.2,9.5.1,
991,102,103, 121,122,142, 143.1, 15.14

Init,
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Extensions of Time
324,374,523,721,73,74,95.1,9.7,103.2,
10.4, 14,3, 15,16, 15.2,5

Failure of Payment
9.513,9.7,09.102,135,141.1.3,142.12
Faully Work

(See Defective or Nonconforming Work)

Final Completion and Final Payment
421,429,982,910,12.3,1424, 1443
Financial Arrangements, Owner’s
221,1322,141.14

GENERAL PROVISIONS

1

Governing Law

131

Guarantees (See Warranty}

Hazardous Materials and Substances

10.2.4, 10,3

Identification of Subcontractors and Suppliers
521

Indemnification

3,17,3,18,9.6.8,9.10.2,10.3.3, 11.3
Information and Services Required of the Owner
2,12,2.2,23,322,3,12.10.1,6,1.3,6,1.4, 62,5,
9.6.1,9.9.2,9.103, 1633, [1.2, 13.4.1, 13.4.2,
14.1.1.4,14.14,15.1.4

Initial Decision

152

Toitial Decision Muker, Deflinition of

1.1.8

Initial Decision Maker, Decisions

1424, 15.1.42,152.1,152.2,152.3,1524,152.5
Initial Decision Maker, Extent of Authority
1424, 15.1,42,152.1,152.2,152.3, 15.2.4, 15.2.5
Injury or Damage to Person or Property .
10.2.8, 10.4

Inspections
3.1.3,333,3.7.1,42.2,426,429,942,983,
9.9.2,9.10.1,12.2.1,134

Instrugtions to Bidders

1.1.1

Instructions to the Contractor
124,331,3.81,521,7,822, 12,1342
Instruments of Service, Definition of

1.1.7

Insurance
6.11,734,822932984,991,9102,10:2.5,11
Insurance, Notice of Cancellation or Expiration
11.1.4,1123

Insurance, Contractor’s Liability

11.1

Insurance, Effective Dnte of

8221442

Insurnnce, Owner’s Liability

11.2

Insurance, Property

10.2.5,11.2,11.4,11.5

- 4.27,622,942,964,96.7,96.8,1025,10.33

Insurance, Stored Materials

932

INSURANCE AND BONDS

11

Insurance Companies, Consent to Partial Cccupancy
991

Insured loss, Adjustment and Settlement of

115

Intent of the Contract Documents
12.1,427,4.2.12, 4.2.13

Interest

13.5

Interpretation
1.1.8,123,1.4,41.1,51,61.2,15. 1.1
Interpretations, Written

42.11,4.2,12

Judgment on Final Award

1542

Labor and Matertals, Equipment
1.13,1.1.6,3.4,3.5,382,383,3.12,3.13,3.15.1,
521,62.1,7.3.4,93.2,93.3,%.5.1.3,9.10.2, 10.2.1,
10.2.4,14.2.1.1, 142,12

Lebor Disputes

8.3.1

Laws and Regulations
1.5,2.32,323,324,3.6,3.7,3.12.10, 3.13, 9.6.4,
9.5,1,1022,13.1,13.3.1,13.4.2,13,5, 14, 1528,
15.4

Liens

2,1.2,93.1,933,9.6.8,9102,9104, 152.8
Limitations, Statutes of

12.2.5,15.1.2,154.1.1

Limitatiens of Liability

322,35 31210,3.12.10.1,3.17, 3.18.1,4.2.6,
113, 12.2.5, 13.3.1 :
Limitations of Time
212,22,253223.10,3.11,3.12.5,3.15.1,4.27,
52,53,541,624,73,74,82,92,93,1,93.3,
9.4.1,95,96,9.7,9.8,9.9,9.10,12.2, 13 4, 14, 15,
1512,15.13,151.5

Materials, Hazardous

10.2.4,10.3

Materials, Labor, Equipment and
1.1.3,1.1.6,34.1,3.5,3.82,3,83,3,12,3,13, 3,151,
521,6.2.1,7.3.4,93.2,933,9.5.1.3,9.10.2,
10.2.1.2,10.24,142.1.1, 142,12

Means, Methods, Techniques, Sequences and
Procedures of Construction
3.3.1,3.1210,42.2,427,94.2

Mechanic’s Lien
2,1,2,93,1,93.3,96.8,9.102,9.10.4, 1528
Mediation
83.1,15132,152.1,1525,1526,153,154.1,
154.1.1

Minor Changes in the Work
1.1.1,342,3.128,42.8,7.1,7.4
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MISCELLANEOUS PROVISIONS

13

Modifications, Definition of

1.1.2

Modifications to the Contract
1,11,1.1.2,25,3.11,41.2,421,523,7,83.1,9.7,
1032

Mutual Responsibility

6.2

Nonconforming Work, Acceptance of
9.6.6,9.9.3,12.3

Nonconforming Work, Rejection and Correction of
24,25,35426,624,951,982,953,9.104,
12,2

Notice
1.6,16.1,1.62,2.12,222,223,224,25,3.24,
331,374,375,392,3.129,3.12.10,52.1, 7.4,
82296.8,97,9101,10.2.8, 1032, 11.5,12.2.2.1,
13.4.1,13.4.2,14.1, 1422, 1442, 15.1.3, 15.1.5,
15.1.6,154.1

Notice of Cancellation or Expiration of Insurance
11.14,1123

Notice of Claims

1.62,2.1.2,3.74,9.6.8,10.2.8, 15.1.3, 15.1.5, 15.1.6,
152.8,1532,154.1

Notice of Testing and Inspections

13.4.1,134.2

Observations, Contractor’s

12,374

Ocecupancy

23.1,966,98

Orders, Written

1L1,1,24,392, 7. 022,11,5,121,12221,1342,
14.3.1

OWNER

2

Owner, Definition of

2,14

Owner, Evidence of Financial Arrangements
2.2,1322,141.14

Owner, Information and Serviccs Required of the
2.12,2.2,2.3,3.2.2,3.12.10,6.13,6.1.4, 62.5,932,
9.6.1,9.6.4,9.9.2,9.10.3,103.3, 11,2, 13.4.1, 1342,

S 14.1.1.4,14.1.4,15.1.4

Owner’s Authority

1.5,21,1,23324,25 342 381,3.12.10,3.14.2,
412,424,429,52.1,524,541,61,63,721,
7.3.1,822,831,932,951,9.64,991,9.102,
103.2,114,11.5,12.2.2,123, 1322, 143, 144,
1527

Owner’s Insurance

11.2

COwnet’s Relationship with Subcontractors
1.12,52,53,54,9.64,9.10.2, 1422

Owner's Right to Carry Out the Work
2.5,1422

Owner’s Right to Clean Up

6.3

Owner’s Right to Perform Construction and to
Award Separate Contracts

6.1

Owner’s Right to Stop the Work

2.4

Owner’s Right to Suspend the Work

14.3

Owner’s Right to Terminate the Contract
142,144

Ownership and Use of Drawings, Specifications
and Other Instruments of Service

111, 11.6,1.1.7,1.5,23.6,322,3.11,3.17,42.12,
53

Partial Qccupancy or Use

966,99

Patching, Cutting and

3.14,625

Patents

317

Payment, Applications for
425,7.39,9293,94,95,96.3,9.7,98.5,9.10.1,
142.3,14.24, 144.3

Payment, Certiticates for

425,429,933 94,9.596.1,96.6, 9.7 6.10.1,
9103, 14.1.13,14.2.4

Payment, Failure of
9.51.3,9.7,9.102,13.5,14.1.1.3, 142,12
Payment, Final

421,429,910, 12.3, 14.24, 1443

Payment Bond, Performance Bond and
7.3.4.4,9.67,9103,11.1.2

Payments, Progress

9.3,9.6,9.85,9.10.3, 1423, 15,14
PAYMENTS AND COMPLETION

9

Payments to Subcontractors
54.2,9513,962,963,964,96,7, 142,12
PCB

103.1

Performance Bond and Payment Bond
7.344,96.7,9.103,11.1.2

Permits, Fees, Notices and Compliance with Laws
23.1,3.7,3.13,7344,1022

FERSONS AND PIROPERTY, PROTECTION OF
10

Polychlorinated Bipheny!

10.3.1

Product Data, Definition of

3122

Product Data and Samples, Shop Drawings
311,312,427

Progress and Completion
422,82,98,091,1414,1514

Progress Payments

93,9.6,985,0103, 1423, 1514
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Project, Definition of

1.14

Project Representatives

42,10

Property Insurance

10.2.5,11.2

Proposal Requirements

111

PROTECTION OF PERSONS AND PROPERTY
10

Regulations and Laws
1.5,2.32,3.2.3,3.6,37,3.12.10, 3.13,9.6.4, 9.9.1,
102.2,13.1,133,134.1,13.4.2,13.5,14,152.8,15.4
Rejection of Work

426,12.2.1

Relenses and Waivers of Liens

9.3.1,5102

Representations
3.2.1,3.53.12,6,82.1,93.3,94.2,951,910.1
Representatives
21.1,31.1,39,41.1,42.10,132.1

Responsibility for Those Performing the Work
33.2,3.18,422,423,53,613,62,63,951,10
Retainage

93.1,9.62,9.85,99.1,9.102,9.10.3

Review of Contract Documents and Field
Conditions by Contractor

3.2,3127,6.1.3

Review of Contractor’s Submittals by Owner and
Architect
3.10.1,3.10.2,3.11,3.12,4.2,5.2,6.1.3, 9.2, 982
Review of Shop Drawings, Product Data and Samples
ly Contractor

312

Rights and Remedies
1.1.2,24,25,35,374,3.152,42.6,53,54,6.1,
63,73.1,8.3,9.51,9.7, 1025, 103, 12.2.1, 1222,
12.2.4,13.3,14, 154

Royalties, Patents and Copyrights

317

Rules and Notices for Arbitration

15.4.1

Safety of Persons and Property

10,2, 10.4

Salety Precautions and Programs
331,422,427, 53,10.1, 102, 104

Samples, Definition of

3.12.3

Samples, Shop Drawings, Product Data and
311,312,427

Samnples at the Site, Documents and

311

Schedule of Values

92,931

Schedules, Construction
3.10,3.12.1,3.12.2,6.1.3,15.1.6.2

Separate Contracts and Contractors
1.1.4,3,12,5,3,142,424,42.7,6,83.1,12.12
Separate Contractors, Definition of

6.1.1

Shop Drawings, Definition of

3121

Shop Drawings, Product Data and Samples
311,312,427

Site, Use of

3.13,6.1.1,62.1

Site Inspections
322,333,37.1,3.74,42,952,942,9.10.1, 134
Site Visits, Architect’s
3.74,422,4295,94.2,551,992,9.101, 13.4
Special Inspections and Testing
4.2.6,122,1,134

Specifications, Definition of

1.1.6

Specifications

1.1.1,1.1.6,1.2.2, 1.5,3.12.10, 3,17, 4,214
Statute of Limitations

15.12,154.1.1

Stopping the Work

222,24,67,103, 14.1

Stored Materials

6.2.1,93.2,102.1.2, 102 4

Subcontractor, Definition of

511

SUBCONTRACTORS

5

Subcentractors, Work by
1.2.2,332,3121,3.18,423,523,53,54,93.1.2,
9.6.7

Subcontractnal Relations
5.3,5.4,93.12,9.6,9:10,102.1, 14,1, 142,
Submittals
3.10,3.11,3.12,427,52.1,5.23,73.4,9.2,53,9.8,
59.1,9102,9103

Submittal Schedule

3.102,3.12,5,427

Subrogation, Waivers of

6.1.1,11,3

Substances, Hazardous

10.3

Substantial Completion
429,81.1,81.3,823,942 98 99.1,9.103, 12.2,
15.1.2

Substantial Completion, Definition of

9.8.1

Substitution of Subcontractors

523,524

Substitution of Architect

233

Substitutions of Materials

342,35,738

Sub-subcontractor, Definition of

51.2
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Subsurface Conditions

3.74

Successors and Assigns

13.2

Superintendent

3.9,1026

Supervision and Construction Procedures
1.2.2,3.3,3.4,3.12.10,4.22,42.7,6,13,624,7 1.3,
7.34,82,831,942,10,12,14,15.1 4
Suppliers
1.5,312.1,424,426,52.1,93,942,9.54,96,
9.10.5,14.2.1

Surety
5412,968985,5102,9.10.3,111.2,1422,
1527

Surety, Consent of

9.8.5,9102,9103

Surveys

117,234

Suspension by tbe Owner for Convenience
14.3

Suspension of the Work

375,542,143

Suspension or Terminetion of the Contract
54.1.1,14

Taxes

3.6,3.821,7344

Termination by the Contractor

14.1,15.1.7

Termination by the Owner for Cause
54.1.1,142,15.1.7

Termination by the Owner for Convenience
14.4

Temmination of the Architect

- 233

Termination of the Contractor Employment
1422

TERMINATION OR SUSPENSION OF THE
CONTRACT

14

Tests and [nspections
3.13,333,3.7.1,422,426,429,94.2,.983,
99.2,9.10.1,103.2,12.2.1,13.4

TIME

8

Time, Delays and Extensions of
3.24,374,523,721,73.1,74,83,951,27,
103.2,104, 14.3.2,15.1.6, 1525

Time Limits
2,12,22,25,322,310,3.11,3.125,3.15.1, 4.2,
52,53,54,624,73,74,82,92,93.1,933,94.1,
9.5,9.6,9.7,98,95,910,122,134, 14, 15.1.2,
15.1.3, 154

Time Limits en Clrims
374,1028,151.2,151.3

Title to Work

932,933

UNCOVERING AND CORRECTION OF WORIK
12

TUncovering of Work

121

Unforeseen Conditions, Concealed or Unknown
374,831,103

Unit Prices

7332,912

Use of Docuiments

1.1,1,1.5,23.6,3.126,53

Use of Site

3.13,6.1.1,6.2.1

Values, Schedule of

92,931

Waiver of Claims by the Architect

13.3.2

Waiver of Claims by the Contractor
9.10.5,1332,151.7

Waiver of Claims by the Owner
993,9.10.3,9.104, 12221, 13,3.2, 14,24, 1517
Waiver of Consequential Dainages

1424,15.17

Waiver of Liens

93,9.10.2,9.10.4

‘Whivers of Subrogation

611,113 ’

Warranty
3.5,42.9,933,984,99.1,9.102,9.104, 1222,
15,12

Weather Delays

83,15.1.6.2

Worl, Definition of

1.1.3

Written Consent
1,52,34.2,374,3.128,314.2,41.2,9.3.2,5.10.3,
13.2,13,32,154.4.2

Written Interpretations

42.11,42.12

Written Orders

1.1.1,24,39,7,822,12,1,12.2, 1342, 143.1
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ARTICLE 1 GENERAL PROVISIONS

§ 1.1 Baslic Definltlons

§ 1.1 The Contract Documants

The Contract Documents are enumerated in the Agreement between the Owner and Contractor (hereinafter the
Agreement) and consist of the Agreement, Conditions of the Contract {General, Supplementary and other Conditions),
Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents listed in the Agreeinent,
and Modifications issued after execution of the Contract, A Modification is (1) a written amendment to the Centract
signed by both parties, (2) a Change Order, (3) a Construction Change Directive, or {4) a written order for a minor
change in the Work issued by the Architect. Unless specitically enumerated in the Agreement, the Contract
Doguments do not include the adveriisement or invitation to bid, Instructions to Bidders, sample forms, other
information furnished by the Owner in anticipation of receiving bids or proposals, the Contractor's bid or proposal, or
portions of Addenda relating te bidding or proposal requirements.

§ 1.1.2 The Contract

The Contract Diocuments form the Contract for Construction, The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either written
or oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be
construed to create a contractual relationship of any kind (1) between the Contractor and the Architect or the
Architect’s consultants, {2) between the Owner and a Subcontractor or & Sub-subcontractor, (3) between the Owner
and the Architect or the Architect’s consultents, or (4) between any persons or entities other than the Gwner and the
Contractor, The Architect shall, however, be entitled to performance and enforcement of obligations under the
Contract intended to facilitate performance of the Architect’s duties,

§ 1.1.3 The Work

The term "Work" means the censtruction and services required by the Contract Documents, whether completed or
partially completed, and includes all other labor, matetials, equipment, and services provided or to be provided by the
Contractor to fuifill the Contractor’s obligations. The Work may constitute the whole ot a part of the Project.

§ 1.1.4 The Project
The Project is the tolal construction of which the Work performed under the Contract Documents mey be the whole or
a part end which may include construction by the Owner and by Separate Contractors,

§ 1.1.5 The Drawings
The Drawings are the graphic and pictorial portions of the Contract Documents showing the design, location and
dimensions of the Work, generally including plans, elevations, sections, details, schedules, and diagrams,

§ 1.1.6 The Speclfications .
The Specifications are that portion of the Contract Decuments consisting of the written requirements for materials,
equipment, systems, standards and workmanship for the Werk, and performance of related services,

§ 1.4.7 Instruments of Service

Instruments of Service are representations, in any medium of expression now known or later developed, of the tangible
and intangible creative work performed by the Architect and the Architect’s consultants under their respective
professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models,
sketches, drawings, specifications, and other similar materials,

§ 1.1.8 Inltlal Decision Maker

The Initial Decision Maker s the person identified in the Agreement to render initial decisions on Claims in
accordance with Section 15.2. The Initial Decision Maker shall not show partiality to the Owner or Contractor and
shall not be liable for results of interpretations or decisions rendered in good faith.

§ 1.2 Correlation and Intent of the Contract Documents

§ 1.2.1 The intent of the Contract Documents s to include all items necessary for the proper execution and completion
of the Work by the Contractor. The Contract Documents are complementary, and what {s required by one shall be as
bindiag as if required by all; performance by the Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the indicated results.
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In the event that Contractor is awarte of inconsistencies within or between Contract Documents and applicable
standards, codes ond ordinances, provided the Contractor did not otherwise clarify or qualify such inconsistency or
discrepancy in the GMP documents, the Contractor shall (i} provide the better quality or greater quantity of Work or
(if) eomply with the more stringent requirement; either or both in accordance with the Architect’s interpretation. The
terms and cenditions of this Subparagraph shall not relieve the Contractor of any other obligatiens set forth in the
Contract Documents.

§ 1.2.1.1 The invalidity of any provision of the Contract Documents shal! not invalidate the Contract or its remaining
provisions. [f it is determined that any provision of the Contract Documents violates ety law, or is otherwise invalid or
unenforceable, then thet provision shall be revised to the extent necessary to make that provision legal and
enforceable, In such case the Contract Documents shall be construed, to the fullest extent permitted by law, to give
effect to the parties’ intentions and purposes in executing the Contract,

§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not
controi the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be
performed by any trade,

§ 1.2.3 Unless otherwise stated in the Coniract Documents, words that have well-known technical or construction
industcy meanings are used in the Contract Documents in accordance with such recognized meanings.

§ 1.3 Capitalization
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered
articles, or (3} the titles of other documents published by the American Institute of Architects.

§ 1.4 Interpretation

In the interest of brevity the Contract Documents frequently omit modifying words such as "all" and "any” and articles
such as "the” and "an," but the fact that a modifier or an article is absent from one statement and appears in another ig
not intended to affect the interpretation of either statement.

§ 1.5 Ownership and Use of Drawings, Speclfications, and Other Instruments of Service

§ 1.5.1 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specificaticns, and retain all common law, statutory, and other
reserved rights in their Instruments of Service, including copyrights. The Contractor, Subcontractors,

. Sub-subcontractors, and suppliers shall not own or claim a copyripht in the Instruments of Service. Submittal or
‘distribution to meet official regulatory requiremnents or for other purposes in connection with the Project is not to be

construed as publication in derogation of the Architect’s or Architect’s consultants” reserved rights.

§ 1.5.2 The Centractor, Subcentractors, Sub-subcontractors, and suppliers are authorized to use and reproduce the
Instruments of Service provided to them, subject to any protocols established pursuant te Sections 1,7 and 1.8, solely
and exclusively for execution of the Work, All copies made under this authorization shall bear the copyright notice, il
any, shown on the Instruments of Service. The Contractor, Subcontractors, Sub-subcontractors, and suppliers may not
use the Instruments of Service on other projects or for additions fo the Project outside the scope of the Work without
the specific written consent of the Owner, Architect, and the Architect’s consultants.

§ 1.6 Notlee

§ 1.6.1 Except as otherwise provided in Section 1.6.2, where the Contract Documents require one party to notify or
give notice to the other party, such notice shall be provided in writing to the designated representative of the party to
whom the notice is addressed and shall be deemed to have been duly served il delivered in persen, by mail, by courier,
or by electronic transmission if a method for electronic transmission is set forth in the Agreement,

§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been
duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified
or registered mail, or by courier providing proof of delivery.

§ 1.7 Digital Data Use and Transmisslon
The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other
information or documentation in digital ferin. The parties may use AIA Document E203™-2013, Building
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Information Macleling and Digital Data Exhibit, to establish the protocols for the development, use, transmission, and
exchange of digital data.

§ 1.8 Building Information Models Use and Reliance

Any use of, or reliance on, all or 2 portion of 2 building information model without agreement to protocols governing
the use of, and reliance on, the information contained in the mode! and without having those protocols set forth in ATA
Document E203™-2013, Building Information Modeling and Digital Data Exhibit, and the requisite AIA Document
G202™-2013, Project Building Information Modeling Protocel Form, shall be at the using or relying party’s sole risk
and without liability to the other party and its contractors or consultants, the authors of, or contributors te, the building
information model, and each of their agents and employees, The Architect promptly deliver to the Contractor a full
operable copy of the Architect’s building and building system model(s) in order to facilitate the placement of the
features, systems and components that will be supplied by the Contractor’s persennel, suppliers and subcontractors,
The Construction Manager’s BIM shall be forwarded to Owner for Owner’s exclusive use for operations and post
construction.

§ 1.9 Contractor Knowledge

The terms "knowledge", "recognize", and "discover", their respective derivatives, and similar terms in the Contract
Documents as used in reference to the Contractor, shall be interpreted to mean facts and information the Contractor
knows or reasonably should know, recognizes or reasonably should recognize, and discovers or reasonebly should
discover in exercising the care, skill, and diligence required by the Contract Documents. The term "reasonably
inferable" and similar terms in the Contract shall mean reasonably inferable by a contractor familiar with the Project

and exereising the due care, skill, and diligence, required of & Contractor by the Contract Docuiments,”

ARTICLE 2 OWNER

§ 2.1 General

§ 21,1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract
Documents as if singutar in number. The Owner shall designate in writing a representalive who shall have express
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as
otherwise provided in Section 4.2.1, the Archifect does not have such authority. The term "Owner" means the Owner
or the Owner’s authorized representative.

§ 2.1.2 The Owner shall furnish to the Contractor, within fifteen days after receipt of a written request, information
necessary and relevant for the Contractor te evaluate, give notice of, or enforce mechanic’s lien rights. Such
information shall includé a correct statement of the tecord legal title to the properly ori which the Project is located,
usuelly referred to as the site, and the Owner’s inferest therein.

§ 2.2 Evidence of the Qwner's Finangial Arrangements

§ 2.2.1 Prior to commencement of the Work and upon written request by the Contractor, the Owner shall furnish to the
Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations
under the Coniract. The Contractor shall have no obligation to commence the Work until the Owner provides such
evidence. If commencement of the Work is delayed under this Section 2.2.1, the Contract Time shall be extended
appropriately.

§ 2.2.2 Following commencement of the Work and upon written request by the Contractor, the Owner shall furnish te
the Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations
under the Contract only if {1} the Owrer fails to 1nake payments to the Contractor as the Contract Docwuinents require;
(2} the Contractor identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due;
or (3) a change in the Work materially changes the Contract Sum, If the Owner fails to provide such evidence, as
required, within fourteen days of the Contractor’s request, the Contractor may immediately stop the Work and, in that
event, shall notify the Owner that the Work has stopped. However, if the request is made because a change in the Work
materially changes the Contract Sum under (3) above, the Contractor may immediately stop only that portion of the
Work affected by the change until reasonable evidence is provided, If the Work is stopped under this Section 2.2.2, the
Contract Time shall be extended approprietely and the Contract Sum shall be increased by the amount of the
Contractor’s reasonable costs of shutdown, delay and start-up, plus interest as provided in the Contract Documents.
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§ 2.2.3 After the Owner furnishes evidence of financial arrangements under this Section 2.2, the Owner shall not
materially vary such financial arrangements without prior notice to the Contractor.

§ 2.2.4 Where the Owner has designated information furnished under this Section 2.2 as "confidential," the Contractor
shall keep the information confidential and shall not disclose it to any other persor., However, the Contractor may
disclose "confidential" information, after seven (7) days’ notice to the Owner, where disclosure is required by law,
including a subpoena or other form of compulsory legal process issued by a court or governmental entity, or by court
or arbitrator(s) order. The Contractor may also disclose “confidential" information to its employees, consultants,
sureties, Subcontractors and their employees, Sub-subcontractors, and others who need to know the content of such
infermation solely and exclusively for the Project and who agree to maintain the confidentiality of such information.

§ 2.3 Infermation and Services Required of the Owner

§ 2.3.1 Except for permits and fees that are the respensibility of the Contractor under the Contract Documents,
including those required under Section 3.7.1, the Owner shall secure and pay for necessary approvals, easements,
essessments and charges required for construction, use or occupancy of permanent structures or for permanent
changes in existing facilities.

§ 2.3.2 The Owner shall retain an architect lawfully licensed to practice architecture, or an entity lawfully pragticing
architecture, in the jurisdiction where the Project is located. That person or entity is identitied as the Architect in the
Agreement and is referred to throughout the Contract Documents as if singular in number.

§ 2.3.3If the employment of the Architect terminates, the Owner shall employ a suceessor to whom the Contractor has
no reasonable objection and whose status under the Contract Documents shall be that of the Architect,

§ 2.3.4 The Owner shal! furnish surveys deseribing physical characteristics, legal limitations and utility locations for
the site of the Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the
Work.

§ 2.3.5 The Cwner shall furnish informatien or services required of the Owner by the Contract Documents with
reasonable promptness s¢ as not to delay the progress of the Work. The Owner shall also furnish any other information
or services under the Owner’s control and relevant to the Contractor’s performance of the Work with reasonable
promptness after receiving the Contractor's written request for such information or services,

§ 2.3.8 Unless otherwise provided in the Coatract Documents, the Owner shell furnish to the Contractor one copy of
the Contract Documents for purposes of making reproductions pursuant to Section 1.5.2.

§ 24 Owner's Right to Stop the Work

If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as
required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, the Owner
may issue a wrilten order to the Contractor to stop the Work, or any portion thereof, until the cause for such order has
been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner
to cxercise this right for the benefit of the Contractor or any other persen or entity, except to the extent required by
Section 6.1.3.

§ 25 Qwner's Right to Carry Qut the Work

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails
within a seven-dey peried after receipt of wrilten notice from the Owner to comunence and continue correction of such
default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner may
heve, cerrect such deficiencies, Additionatly, if Contractor refuses, fails or is unable to supply encugh properly skilled
workmen, materials or equipment to perform the Worl according to the schedule, Owner may, in its sole discretion,
supplement the forces of Contractor to perform a portion of Contractor’s work upon forly eight (48) hours™ notice to
Contractor, and charge Contractor the actual reasonable costs associated with the supplementation. In such case an
eppropriate Change Order shall be issued deducting from payments then or thereafter due the Centractor the
reasonable cost of correcting such deficiencies and supplementing Contractors work, including Owner’s expenses and
compensotion for the Architect’s additional services made necessary by such default, neglect or failure,. If payments
then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor shall pay the difference to
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the Owner,
IF the Contractor disegrees with the actions of the Owner or the Architect, or the amounts claimed as costs to the
Owner, the Contractor may file a Claim pursuant to Article 15,

ARTICLE 3 CONTRACTOR

§ 3.1 General

§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughout the
Centract Documents as if singular in number. The Contractor shall be lawfully licensed, if required in the jurisdiction
where the Project is located. The Contractor shall designate in writing a representative who shall have express
authority te bind the Contractor with respect to all matters under this Contract. The term "Contractor" means the
Contractor or the Contractor’s outhorized representative.

The Contractor accepts the relationship of trust and confidence established between the Contractor and the Owner by
the Agreement and the Conditions of the Contract. The Contractor covenants with the Owner to furnish its best skill
and judgment and to cooperate in furthering the interests of the Cwner, to furnish efficient business administration and
superintendence, to use its best effort to furnish at all times an adequate supply of skilled workers and materials, and to
perform the Work in the best way and in the most expeditious and economical manner congistent with the interests and
expectations of the Owner, Contracter represents that it is financially solvent, able to pay its debts as they mature, and
possesses sufficient working capital te complete the Work and perform its obligations hereunder.

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of its obligations to perform the Work in accordance with the Contract
Docurnents either by activities or duties of the Architect in the Architect’s administration of the Contract, ot by tests,
inspections or approvals required or performed by persons or entities other than the Contractor,

§ 3.2 Review of Contract Documents and Field Conditions by Contractor

§ 3.21 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become
generally familiar with local conditions under which the Werk is to be performed, and correlated personal
observations with requirements of the Contract Documents.

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Worls, carciully study and compare the varicus Contract Documents relative to that portion of the Werk, as well as the
information furnished by the Crwner pursuant to Section 2.3.4, shall take field measurements of any existing
conditions related to that portion of the Work, and shall observe any conditions at the site affecting it. These
obligations are for the purpose of facilitating coordination and construction by the Contractor and are not for the
purpose of discovering errors, omissions, or inconsistencies in the Contract Documents; however, the Contractor shall
promptly teport to the Architect any errors, inconsistencies or omissions discovercd by or made known to the
Cantractor as a request for information in such formn as the Architect may require. It is recognized that the Contractor’s
review is made in the Contractor’s capacity as a contractor and not as a licensed design profcssional, unless otherwise
specifically provided in the Centract Documents.

§ 3.23 The Coniractor is not required to ascertain that the Contract Documents are in accordance with applicable laws,
statutes, ordinances, codes as required by current law, rules and regulotions, er lawiul orders of public authorities, but
the Contractor shall promptly report to the Architect any nonconformity discovered by er made known to the
Contractor as a request for information in such form as the Architect may require,

§ 3.24 [f'the Contractor believes that ndditional cost or time is involved because of clarifications or instructions the
Architect issues in response 1o the Contractor’s notices or requests for information pursuant to Sections 3.2.2 or 3.2.3,
the Contractor shall submit Claims as provided in Article 15, If the Conlractor fails to perform the obligations of
Sections 3.2.2 or 3.2.3, the Contractor shall pay such cests and deinages to the Owner, subject to Section 15,1.7, as
would have been avoided if the Contractor had performed such obligations. If the Contractor performs those
obligatiens, the Contractor shall not be liable to the Owner or Architect for damages resulting from errors,
inconsistencies or omissions in the Contract Documents, for differences between fiald measurements or conditions
and the Conlract Documents, or for nonconformities of the Contract Documents to applicable laws, statutes,
ordinances, codes as required by current law, rules and regulations, and lawful orders of public authorities.
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§ 3.3 Supervision and Construction Procedures

§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s reasonable skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences,
and procedures, and for cocrdinating all portions of the Work under the Contract, Tf the Contract Documents give
specitic instructions concerning construction means, methods, techniques, sequences, or procedures, the Contractor
shall evaluate the jobsite safety thereof and shall be solely respensible for the jobsite safety of such means, methods,
fechniques, sequences, ot procedures, If the Contractor determines that such tneans, methods, techniques, sequences
or procedures may not be safe, the Contractor shall give timely notice to the Owner and Architect, and shall propose
alternative means, metheds, techniques, sequences, or procedures. The Architect shall evaluate the proposed
alternative solely for conformance with the design intent for the completed construction. Unless the Architect objects
fo the Contractor’s proposed alternative, the Contractor shall perform the Work using its alternative means, methods,
techniques, sequences, or procedures.

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or
on behalf of, the Contractor or any of its Subcontractors.

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that
such portions are in proper condition to receive subsequent Work,

§ 3.3.4 If the Work is being performed on a cost reimbursable basis, nothing in these General Conditions is intended to
preclude or limit reimburserent where otherwise permitted in the Agreement. For example, if these General
Conditions state o the effect that a cost shall be "at Contrector’s expense", such a provision shall not preclude
reimbursement where otherwise permitted by the Agreement,

§ 3.4 Labor and Materlals

§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and other
facilifies and services necessary for proper execution and completion of the Work, whether temporary or permanent
and whether or not incorporated or to be incorporated in the Work.

§ 3.4.2 Except in the case of minor changes in the Work approved by the Architect in accordance with Section 3,12,8
or ordered by the Architect in accordance with Section 7.4, the Contracter may make substitutions only with the
consent of the Owner, after evaluaiion by the Architect and in accordance with.a Change Order oz Construction

‘Change Directive.

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons cartying out the Work, The Contractor shall not permit employment of unfit persens or persons not properly
skilled in tasks assigned to them.

§ 3.5 Warranty

§ 3.5.1 The Contractor warrants o the Cwner that materials and equipment furnished under the Contract will be of
good quality and new unless the Contract Documents require or permit otherwise. The Coatractor further warrants that
the Work will eonform to the requirements of the Conlract Documents and will be {ree from defects, except for those
inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or equipment not
conforming to these requirements may be considered defective. The Contractor’s warranty excludes remedy for
damage or defect caused by abuse, alterations to the Work not executed by the Contractor, improper or ingufficient
maintenance, improper operation, or normal wear and tear and normal usage. [f required by the Architect, the
Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.

§ 3.5.2 All material, equipment, or other special warranties required by the Contract Documents shall be issued in the
name of the Owner, or shall be transferable to the Owner, and shall commence in accordance with Section 9.8.4,

§ 3.6 Taxes

The Contractor shall pay sales, consutner, use and sinilar taxes for the Work provided by the Contractor that are
legally enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled to
go into elfect.
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§ 3.7 Permits, Fees, Notices and Compliance with Laws

§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shail secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper
execution and completion of the Work that are customarily secured after execution of the Contract and legally required
at the time bids are received or negotiations concluded.

§ 3.7.2 The Contractor shall comply with and give notices required by applicable current laws, statutes, ordinances,
codes, rules and regulations, and lawful orders of public authorities applicable to performance of the Work.

§ 3.7.3 Ifthe Contractor performs Wark knowing it to be contrary to applicable laws, statutes, ordinances, codes, rules
and regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such
Work and shall bear the costs attributable to correction,

§ 3.7.4 Concealed or Unknown Condltions

If the Contractor encounters condlitions at the site that ate (1) subsurface or otherwise concealed physical conditions
that differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an
unusual nature that differ materially from those erdinarily found to exist and generally recognized as inherent in
construction activities of the character provided for in the Contract Documents, the Centractor shall premptly provide
notice to the Owner and the Architect before conditions are disturbed and in no event later then 14 days after first
observance of the conditions. The Architect will promptly investigate such conditions and, if the Architect determines
that they differ materially and cause an increase or decrease in the Contractor’s cost of, or time required for,
performance of any part of the Work, will recommend that an equitable adjustment be made in the Contract Summ or
Contract Time, or both. If the Architect determines that the conditions at the site are not materially different from those
indicated in the Conlract Documents and that no change in the tetns of the Contract is justified, the Architect shall
promptly notify the Owner and Contractor, stating the reasons. If either party disputes the Architect’s determination or
recommendation, that party may submit a Claim as provided in Article 15.

§ 3.7.511, in the course of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shal! immediately
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice,
the Owner shall promptly take any action necessary to ¢btain governmental authorization required to resume the
operations. The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall
continue with all other operations that do net affect those remains or features. Requests for adjustments in the Contract
Sum and Contract Time arising froin the existence of such rémains or features may be made as provided in Article 15.

§ 3.8 Allowances

§ 3.8.1 The Contiactor has included or shall include in the GMP  all allowances stated in the Contract Documents.
Items covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may

direct, but the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable
objection,

§ 3.8.2 Unless otherwise provided in the Contract Documents,

1 allowances shall cover the cost to the Coniractor of materials and equipment delivered at the site and all
required taxes, less applicable trade discounts;

.2Contractor’s cost for unloading and handling af the site, labor, installation costs, and other expenses shall
also be cnvered by the Allowance. Provided the Allowance amount is included in the total of the GMP,
Contractor’s Fee shall be included in the GMP and not a part of the Allowance..J whenever costs
are more than or less than allowances, the Contract Sum shall be adjusted accordingly by Change
Order. The amount of the Change Order shall reflect (1) the difference between actual costs and the
allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section 3.8.2.2.

§ 3.8.3 Materials and equipment under nn allowance shall be selected by the Owner with reasonable promptness so as
to not delay the Progress of the Work,
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§ 3.9 Superintendent

§ 3.8 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at
the Project site during performance of the Work. The superintendent shall represent the Contractor, and
communications given to the superintendent shall be as binding as if given to the Contractor,

§ 3.8.2 The Contractor, as soon as practicable after award of the Contract, shall notify the Owner and Architect of the
name and qualifications of a proposed superintendent. Within 14 days of receipt of the information, the Architect may
notify the Contractor, stating whether the Owner or the Architect (1) has reasonable objection to the proposed
superintendent or {2) requires addit{onal time for review. Failure of the Architect to provide notice within the 14-day
period shall constitute notice of no reasonable objection,

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent,
which shall not unreasonably be withheld or delayed.

§ 3.10 Confractor's Construction and Submittal Schedules

§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall submit for the Owner’'s and Architect’s
informetion a Contractor’s construction schedule for the Work, The schedule shall contain detail appropriate for the
Project, including (1) the date of commencement of the Work, interim schedule milestone dates, and the date of
Substantial Completion; (2} an apportionment of the Work by construction activity; and (3) the time required for
completion of each portion of the Work. The schedule shall provide for the orderly progression of the Work to
coinpletion and shall net exceed time limits current under the Contract Documents, The schedule shall be revised at
appropriate intervals as required by the conditions of the Work and Project.

§ 3.10.2 The Contractor, promptly after being awarded the Coniract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submittal schedule for the Architect’s approval. The Architect’s approval shall not
be unrensonably delayed or withheld, The submittal schedule shall {1} be coordinated with the Contractor's
construction schedule, and {2) allow the Architect reasonable time to review submittals. If the Contractor fails to
submit a submittal schedule, or fails to provide submittals in accordance with the approved submittal schedule, the
Contractor shall not be entitled to any increase in Contract Sum or extension of Contract Time based on the time
required for review of subtnittals.

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted to the

_ Ovwmer and Architect.

3.10.4 From the Contractor’s initial construction schedule and other information as developed, the Contractor, in
cooperation with the Owner, the Architect, and major Subcontractors, will continuously monitor, and shall revise and
update monthly, the Schedule. The construction schedule shall be further revised or expanded to provide a fully
coordinated entire project schedule with more detailed information concerning the time requirements for all parts of
the Work (Tneluding but not limited to design milestones, FFE, DOH/AHY inspections. Substantial completion, frst
patient-day, final completion, etc.) and other elements of the Project as such information is developed. The Contractor
and each Subcontractor, materialman, and supplier shall provide revised data in order to assist the Contractor in
determining the most appropriate and acceptable construction schedule and acceleration opportunities for the Work
and te update the Schedule. Submission of an updated Schedule, acceptable to the Owner, which acceptance shall not
unreasonably be wilhheld, shall be a condition precedent to receiving progress payments. The Contractor shall provide
Schedule updates within ten {10) days following a request from the Owner. The Contractor shall give specific notice
fo the Owner and its consultants of any charge in the logic of the schedule or any part thereof, or the removal of any
resiraints, or the deduction of any duration. The Construction Schedule shall cover all field tasks, significant material
deliveries, other off-site restraints such as permits, inspections, approvals and milestones for start dates, completion
dates and availability dates as required. Tasks shall be broken down into activities that atlow monitoring monthly
progress

§ 3.11 Documents and Samples at the Slte

The Centractor shall make available, at the Project site, the Contract Docwments, including Change Orders,
Construction Change Directives, and other Modifications, in good order and macked currently to indicate field
changes and selections made during construction, and the approved Shop Drawings, Product Data, Samples, and
similar required submittals, These shall be in electronic form or paper copy, available to the Architect and Owner, and
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delivered to the Architect for submittal to the Gwner upon completion of the Work as a record of the Work as
constructed.

§ 3.12 Shop Drawings, Product Data and Samples

§ 3.12.1 Shop Drawings are drawings, diagrams, schedules, and other data specially prepared for the Work by the
Contracter or a Subcentractor, Sub-subcontractor, manufacturer, supplier, or distributor {o illustrate some portien of
the Work.

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams, and
other information furnished by the Contracter to {llustrate materials or equipment for some portion of the Work.

§ 3.12.3 Samples are physical examples that illustrate materials, equipment, or workmanship, and establish standards
by which the Work will be judged.

§ 3.12.4 Shop Drawings, Preduct Data, Samples, and similar submittals are hot Contract Documents. Their purpose is
to demonstrate how the Contractor proposes to conferm to the information given and the design concept expressed in
the Contract Documents for those portions of the Work for which the Contract Documents require submittals, Review
by the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which the Architect is not
expected to take responsive action may be so identified in the Contract Docurnents. Submittals that are not required by
the Contract Documents may be returned by the Architect without action,

§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve, and submit to the
Architect, Shop Drawings, Product Data, Samples, and similar submittals required by the Contract Documents, in
necordance with the submittal schedule approved by the Architect or, {n the absence of an approved submiital
schedule, with reasonable promptness and in such sequence as to cause no delay in the Work or in the activities of the
Cwrer ot of Separate Contractors.

§ 3.12.,6 By submitting Shop Drawings, Product Data, Samples, and similar submiitals, the Contractor represents to
the Owner and Architect that the Contractor has (1) reviewed and approved them, {2} determined and verified
materials, field measurements and field construction criteria related thereto, or will do so, and {3} checked and
coordinated the {nformation contained within sueh submittals with the requirements of the Work and of the Contract
Documents.

§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal and
review of Shop Drawings, Product Data, Sainples, or similar submittals, untif the respective submittal has been
approved by the Architect.

§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from the requirements of the Contract Documents by the Architect’s approval of Shop
Drawings, Product Data, Samples, or similar submittals, unless the Contractor has specifically notified the Architect
of such deviation at the time of submittal and (1) the Architect has given written approval to the specific deviation as a
minor change in the Work, or (2) a Change Order er Construction Change Directive has been issued authorizing the
deviation, The Contractor shall not be relieved of responsibility for errors or omissions in Shop Drawings, Product
Data, Smnples, or similar subinittals, by the Architect’s approval thereof,

§ 3.12.9 The Contrector shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples, or similar submittals, to revisions other than those requested by the Architect on previous submittals. 1n the
absence of such notice, the Architect’s approval of a resubmission shall not apply to such revisions.

§ 3.12.10 The Contractor shall not be required to previde professional services that constitute the practice of
architecture or engineering unless such services are speeifically required by the Contract Documents for a portion of
the Work or unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities
for construction means, methods, techniques, sequences, and procedures. The Contractor shall not be required to
provide prefessional services in violation of applicable law.

§ 3,12.10.1 It professional design services or certifications by a design professional related to systems, materials, or
equipment are specifically required of the Contractor by the Contract Documents, the Owner and the Architect will
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specify ali performance and clesign criteria that such services must satisfy. The Centractor shall be entitled to rely
upon the adequacy and accuracy of the performance and design criteria provided in the Contract Documents, The
Contractor shall cause such services or certifications to be provided by an appropriately licensed design professional,
whese signature and seal shall appear on all drawings, calculntions, specifications, certifications, Shop Drawings, and
other submittals prepared by such professional. Shop Drawings, and other submittals related to the Work, designed or
certified by such professional, if prepared by others, shall bear such professional’s written approval when submitted to
the Architect. The Owner and the Architect shall be entitled to rely upon the adeguacy and accuracy of the services,
certifications, and approvals performed or provided by such design professionals, provided the Owner and Architect
have specified to the Contractor the performance and design criteria that such services must satisfy. Pursuant to this
Section 3.12.10, the Architect will review and approve or take other approptiate oction on submittals only for the
limited purpose of checking for conformance with information given and the design concept expressed in the Contract
Documents. The Contractor shall not be responsible for the adequecy, accuracy or completeness of the services,
certifications or approvals provided by such design professional or for any performance and design criterin provided
by such design professionals or by Architect. The Constraction Manager, or its subcontractors, shall comment or
formally submit an RFI in regards to any potential performance or design criteria which by the contractors knowledge
are not best practice or industry standards consistent with section "1.% Contractors Knowledge",

§ 3.12.10.2 If the Contract Documents require the Contractor’s design professional to certify that the Work has been
performed in accordance with the design criteria, the Contractor shall furnish such certifications to the Architect at the
iime and in the form specified by the Architect.

§ 3.13 Use of Slte

The Contractor shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, codes,
rules and regulations, lawfu! orders of public autherities, and the Contract Documents and shall not unreasonably
encumber the site with materials or equipment.

§ 3.14 Cutting and Patching

§ 3.14.1 The Contractor shall be responsible for cutting, fitting, or patching required to complete the Work or to make
its parls fit together properly. All areas requiring cutting, fitting, or patching shall be restored to the condition existing
prior to the cuttiug, fitting, or patching, unless otherwise required by the Contract Documents,

§ 3.14.2 The Confractor shall not dainage or endanger a portion of the Work or fully or pertially completed
construction of the Owner or Separate Contractors by cutting, patching, or otherwise altering such construction, or by
excavation. The Contractor shall not cut or otherwise after construction by the Owner or & Separate Cantractor except
with written consent of the Owner and of the Separate Contractor. Consent shall not be unreasonably withheld. The
Centractor shall not unreasonably withhold, from the Owner or a Separate Contractor, its consent to culting or
otherwise altering the Work,

§ 3.15 Cleaning Up

§ 3.15.1 The Contractor shall keep the premises and surrounding area free from accumulation of waste materials and
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste
materials, rubbish, the Contractor’s tools, construction equipment, machinery, and surplus materials from and about
the Project.

§ 3.15.2 [fthe Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and the Owner
shal! be entitled to reitnbursement from the Contractor.

§ 316 Access fo Work
The Contractor shal! provide the Owner and Architect with access to the Work in preparation and progress wherever
located,

§ 3.17 Royaltles, Patents and Copyrights

The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or ¢laims for infringement of
copyrights and patent rights and shali hold the Owner and Architect harmless from loss on account thereof, but shall
not be responsible for defense or loss when e particular design, process, or product of a particwlar manufacturer or
manufacturers is required by the Contract Documents, or where the copyright or patent violations arc contained in
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Drawings, Specifications, or other documents prepared by the Owner or Architect. However, if an infringement of a
copyright or patent is discovered by, or made known to, the Contractor, the Contractor shall be responsible for the loss
urless the information is promptly furnished to the Owner.

§ 3.18 Indemnification

§ 3.18.1 To the fullest extent permitted by law, the Contracter shall indemnify and hold harinless the Owner,
Architect, Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses,
and expenses, including but not limited to attorneys” fees, arising out of or resulting from performance of the Work,
provided that such claim, damage, loss, or expense is ettributable to bodily injury, sickness, disease or death, or to
infury to or destruction of tangible property (other than the Work itself), but only to the extent caused by the negligent
acts or omissions of the Contractor, & Subcontractor, anyone directly or indirectly employed by them, or enyone for
whose acts they may be liable, regardless of whether or not such claim, damage, loss, or expense {s caused in part by a
party indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights ar
obligations of indemnity that would otherwise exist as to @ party or person described in this Section 3.18,

§ 3.18.2 In claims against any person or entity indemnified under this Section 3.18 by an employee of the Contractor,
a Subcontractor, anyone directly or indirectly employed by them, or anycne for whose acts they may be liable, the
indemnification cbligation under Section 3.18.1 shall not be limited by a limitation on smount or type of damages,
compensation, or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.

§3.18.3 To the fullest extent permitted by law, including without limitation California Civil Code, if applicable,
Contractor’s indemnity obligations under Section 3.18 will also include all fines, penalties, damages, liability, costs,
expenses (including reasonable attorneys’ fees) and any punitive damages arising out of or in connection with any
violation of or failure to comply with any law, statute, ordinance, rule, regulation, code or requirement of a public
autherity that bears upon the performance of the Work by the Contractor, Subcontractor, or any person or entity for
whem either is responsible, means, methods, procedures, techniques, or sequences of executicn or performance of the
Work, and failure to secure and pay for permits, fees, approvals, licenses, and inspections as required under the
Contract Documents, or any violatien of any permit or other approval of a public authority applicable to the Work, by
the Contractor, a Subcontractor, or any person or entity for whon either is respensible. Notwithstanding the
foregeing, nething under Section 3.18, including this section 3.18.3, requires Contractor to indemnify an indeinnitee
for any loss, penalty, damage, liability, cost or expense of any kind resulting from Indetnnitee’s sole negligence or
willful misconduct.

§ 3.18.4 Contractor shall indemnify and hold harmless all of the [ndemnitees from and against any costs and expenses
(including reascnable attorneys’ fees) incurred by any of the Indemnitees in enforcing the Contractor’s defense,
indemnity, and hold harmless obligations.

§ 3.18.5 Neither final payment by Owner nor acceptance of the Project shall constitute a waiver of the foregoing
indemnities and, notwithstanding any provision in the Contract Documents to the contrary, the foregoing indemnity
obligations of Contractor shall survive termination, for any reason, of the Contract.

§ 3.18.6 Indemnification hereunder is in addition to and not in liew of any comninen law indemnification to which
Indemnitees are entitled.

ARTICLE 4 ARCHITECT

§ 4.1 General

§ 4.1.1 The Architect is the persen or entity relained by the Owner pursuant to Section 2.3.2 and identified as such in
the Agreement.

§ 4.1.2 Duties, responsibilities, and limitations of authority of the Architect as sat forth in the Contract Documents
shall not be restricted, modified, or extended without written congent of the Owner, Contractor, and Architect, Consent
shall not be unrensonably withheld.
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§ 4.2 Administration of the Confract

§ 4.2t The Architect will provide administration of the Contract as describad in the Contract Documents and will be
an Owner’s representative duting construction until the date the Architect issues the final Certificate for Payment. The
Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract Documents,

§ 4.2.2 The Architect will visit the site at intervals appropriate to the stage of construction, or as otherwise agreed with
the Owaer, to become generally familiar with the progress and quality of the pertion of the Work completed, and to
determine in general if the Work observed is being performed in 0 manner inclicating that the Work, when fully
completed, will be in aceordance with the Contract Documents. However, the Architect will not be required to make
extiaustive or continuous on-site inspections to check the quality or quantity of the Work. The Architect will not have
control over, charge of, or responsibility for the construction means, methods, techniques, sequences ot procedures, or
for the safety precautions and programs in connection with the Work, since these are solely the Contractor’s rights and
responsibilities under the Contract Documents.

§ 4.2.3 On the basis of the site visits, the Architect will keep the Cwner reasonably informed about the progress and
quality of the portion of the Work completed, and prompily report to the Owner (1) known deviations from the
Contract Documents, (2) known deviations from the most recent construction schedule submitted by the Contractor,
and (3} defects and deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s
failure to perform the Work in accordance with the requirements of the Contract Documents unless such failure results
from a directive of the Architect or a failure of Architect to perform its responsibilities under the Contract Documents,.
The Architect will not have control over or charge of,and will not be responsible for acts et omissions of, the
Contractor, Subgontractors, or their agents or employees, or any other persons or entities perferming portions of the
Work.

§ 4.24 Communications

The Owner and Contractor shall include the Archiiect in all cominunications that relate to or affect the Architect’s
services or professional responsibilities. Communications by and with the Architect’s consultants shall be through the
Architect. Communications by and with Subcontractors and suppliers shall be through the Contractor.
Communications by and with Separate Contractors shall be through the Owner. The Contract Documents may specify
other communication protocols.

§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review
and certify the amounts due the Contractor and will issue Certificates for Payment in such amounts.

§ 4.28 The Architect has authority to reject Work that does not conform to the Contract Documents. Whenever the
Architect considers it nccessary er advisable, the Architect will have authority to require inspection or testing of the
Waork in accordance with Sections 13.4.2 and 13.4.3, whether or not the Work is fabricated, installed or completed.
However, neither this anthorily of the Architect nor a decision made in good faith either to exercise or not to exercise
such authority shall give rise to a duty or respensibility of the Architect to the Contractor, Subcontracters, suppliers,
their agents or employees, or other persons or entities performing portions of the Work.

§ 4.2.7 The Architect will review and approve, or take other appropriate action upou, the Contractor’s submittals such
as Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance with
information given and the design concept expressed in the Contract Documents. The Architect’s action will be taken
in accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal
schedule, with reasonable promptness while allowing sufficient time in the Architect’s professional judgment to
permit adequate review. Review of such submittals is not condueted for the purpose of determining the acouracy and
completeness of other details such as dimensions and quantities, or for substantiating instructions for installation or
performance of equipment or systems, all of which remain the responsibility of the Contractor as required by the
Centract Documents. The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the
obligations under Sections 3.3, 3.5, and 3,12, The Architect’s review shall not constitute approval of safety
precautions or of any construction means, methods, techniques, sequences, or procedures. The Architect’s approval of
a specific item shall not indicate approval of an assembly of which the item is a component.

§ 4.2.8 The Architect will prepare Construction Change Directives,and may order minor changes in the Work as
provided in Section 7.4, The Architect will investigate and make determinations and recommendations regarding
cencealed and unknown conditions as provided in Section 3.7.4.
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§ 4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date of
final completion; issue Certificates of Substantial Completion pursuant to Section 9.8; receive and forward to the
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract and
assembled by the Contractor pursuant to Section 9. 10; and issue a final Certificate for Payment pursuant to

Section 9,10,

§ 4.210 If the Owner and Architect agree, the Architect will provide one or more Project representatives to assist in
carrying out the Architect’s responsibilities at the site. The Owner shall notify the Contractor of eny change in the
duties, responsibilities and limitations of authority of the Project representatives.

§ 4.241 The Architect will interpret end deecide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor. The Architect’s response to such requests
will be made in writing within any time limits egreed upon or otherwise with reasonable promptness.

§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable
frem, the Contract Documents and will be in writing or in the form of drawings. When making such interpretations
and decisions, the Architect will endeavor to secure faithful performance by both Owner and Centractor, will not show
partiality to either, and will not be liable for results of interpretations or decisions rendered in good Ffaith.

§ 4.2.13 The Architect’s decisions on matters relating to sesthetic effect will be final if consistent with the intent
expressed in the Confract Documents.

§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents. The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with
reasonable promptness so as to not delay the progress of the Work, If appropriate, the Architect will prepare and issue
suppletnental Drawings and Specifications in response to the requests for information.

ARTICLE 5 SUBCONTRACTORS

§ §.1 Definitions

§ 5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the site. The term "Subcontractor” is referred to throughout the Contract Documents as if singular in number
and means a Subcontractor or an authorized representative of the Subcontractor. The term "Subcontragtor” does net
include a Separate Contractor or the subcontractors of a Separate Contractor.

§ 5.1.2 A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform
a portion of the Work at the site. The term "Sub-subcontractor” is referred to throughout the Contract Documents as if
singular {n number and means a Sub-subcontrector or an nuthorized representative of the Sub-subcontractor.

§ 5.2 Award of Subcontracts and Other Contracts for Portions of the Work

§ 5.2.1 Unless otherwise stated in the Contract Documents, the Contractor, as soon as practicable after award of the
Contract, shall notify the Owner and Architect of the persons or entities proposed for each principal portion of the
Work, including these who are to furnish materials or equipment fabticated to a special design. Within 14 days of
receipt of the information, the Architect or Owner may notify the Contractor whether the Owner or the Architect (1)
has reasonable objection to any such proposed person or entity or {2) requires additional time for review, Failure of the
Owner or Architect to provide notice within the 14-day period shall constitute notice of no reasonable objection.

§ 5.2.2 The Contractor shall not contract with a proposed person or entity to whom the Owner or Architect has made
reasonable and timely objection, The Contractor shall not be required to contract with anyone to whom the Contractor
has made reasonable objection.

§ 5.2.3 If the Owner or Architect has reasonable cbjection te a person or entity proposed by the Contractor, the
Contractor shall propose another to whom the Gwner or Archifect has no reasonable objection, [fthe proposed but
rejected Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be
increased or decrensed by the difference, if any, cccasioned by such change, and an appropriate Change Qrder shall be
issued before commencement of the substitute Subcantractor’s Work. However, no inerease in the Contract Sum or
Contract Time shall be allowed for such change unless the Contractor has acted prompily and responsively in
submitting names as required.
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§ 5.2.4 The Contractor shall not substitute a Subcontractor, person, or entity for one previously selected if the Gwner
or Architect makes reasonable objection to such substitution.

§ 5.3 Subcontractual Relations

By appropriate written agreement, the Contractor shall require each Subeontractor, to the extent of the Work to be
performed by the Subcontractor, to be bound to the Contractor by terms of the Contract Documents, and to assune
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the
Subcontractor’s Work that the Contractor, by these Contract Docurments, assumes toward the Owner and Architect.
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract
Docurnents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not
prejudice such rights, and shall allow to the Subcontractor, unless specificaily previded otherwise in the subcontract
agreement, the benefit of all rights, remedies, and redress against the Contractor that the Contractor, by the Contract
Documents, has against the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into
similar agreements with Sub-sulbcontractors, The Contractor shall make evailable to each proposed Subcontractor,
prior to the execution of the subcontract agreement, copies of the Contract Documents to which the Subcontractor will
be bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the
proposed subcontract agreement that may be at variance with the Contract Documents. Subcontractors will similarly
make copies of applicable portions of such documents available te their respective proposed Sub-subcontractors.

§ 54 Contingent Asslgnment of Subcontracts :
§ 5.4.1 Each subcontract agreement for a portion of the Werk is assigned by the Contractor to the Owner, provided that
1 assignment is effective only after termination of the Contract by the Owner for cause pursuant to
Section 14,2 and only for those subcontract agreements that the Owner aceepts by notilying the
Subcontractor and Contractor; and
2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the
Contract,

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and
obligations under the subcontract,

§ 5.4.2 Upon such assipnment, if the Work has been suspended for more than 30 days, the Subcentractor’s
cempensation shall be equitably adjusted for increases in cost resulting from the suspension.

§ 5.4.3 Upon assignment to the Owner under this Section 5,4, the Owner may further assign the subcontract to a
successor contractor or other entity. [f the Owner assigns the subcontract to a successor contractor or other entity, the
Cwrer shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the
subcontract,

ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 6.1 Owner’s Right to Perform Construction and to Award Separate Contracts

§ 6.1.1 The term "Separate Contractor(s)" shall mean other contractors retained by the Cwner under separate
agreements, The Owner reserves the right to perform construction or operations related to the Project with the
CGwner’s own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar to
those of this Conlract, including those provisions of the Conditions ot the Contract related to insurance and waiver of
subrogation. Owner's Separate Contractor’s shall be required to adhere to the safety requirements of the Contracior,

§ 6.1.2 When separate contracts are awarded for different portions of the Project or other construction or operations on
the site, the terin "Contractor” in the Controct Documents in each case shall mean the Contractor whe executes each
scparate Owner-Contractor Agreement,

§ 6.1.3 The Owner shall provide for coordination of the activities of the Owner's own forces and of each Separate
Contractor with the Work of the Centractor, who shall cooperate with them, The Contractor shall participate with any
Separate Contractors and the Owner in reviewing their construction schedules. The Contractor shall make any
revigions to its construction schedule deemed necessary efter a joint review and mutual agreement. The construction
schedules shall then constitute the schedules to be used by the Contractor, Separate Contracters, and the Owner until
subsequently revised.
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§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations
related to the Project with the Gwner's own forces or with Separate Contractors, the Owner or its Separate Contractors
shall have the same obligations and rights that the Contractor has under the Conditions of the Contract, including,
without excluding others, those stated in Article 3, this Article 6, and Articles 10, 11, and 12,

§ 6.2 Mutual Responsibility

§ 6.2.1 The Contractor shall afford the Owner and Separate Contractors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities and shall connect and coordinate the
Confractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the
Owner or a Separate Contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly
notify the Architect of apparent discrepancies or defects discovered in the construction or operations by the Owner or
Separate Contractor that would render it unsuitable for proper execution and results of the Contractor’s Work. Failure
of the Contractor to notify the Architect of apparent discrepancies or defects prior to proceeding with the Work shall
constitute an acknowledgrment that the Owner's or Separate Contractor’s completed or partially completed
construction is fit and proper to receive the Contractor’s Work. The Contractor shall not be responsible for
discrepancies or defects in the construction or operations by the Owner or Separate Contracter that are not discovered.

§ B.2.3 The Contractor shal! relinburse the Owner for costs the Owner incurs that are payable to a Separate Contractor
because of the Contractor’s delays, improperly timed activities or defeciive construction. The Owner shall be
responsible to the Contrector for costs the Contracter incurs because of e Separate Contractor’s delays, disruption of
work, improperly timed activities, damage to the Work or defective construction.

§ 6.2.4 The Contractor shall prompily remedy damage that the Contractor wrongfully causes to completed or partially
completed construction or to property of the Owner or Separate Contractor as provided in Section 10.2.5.

§ 6.2.5 The Owner and cach Separate Contractor shall have the same responsibilities for cutting and patching as are
described for the Contractor in Section 3,14,

§ 6.3 Owner's Right to Clean Up

If a dispute arises among the Contractor, Separate Controctors, and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish the
Ownér may clean up and the Architect will allocate the cost among those respongible.”

ARTICLE 7 CHANGES IN THE WORK

§ 7.1 General

§ 7.1.1 Changes in the Work 1nay be accomplished after execution of the Contract, and witheut invalidating the
Confract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the
limitations stated in this Article 7 and elsewhere in the Contract Docurnents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor, and Architect. A Construction
Change Directive requires agreement by the Ovwner and Architect and may or inay not be agreed to by the Contractor.
An order for aminor change in the Work may be issued by the Architect alone,

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents, The
Contractor shall proceed promptly with changes in the Work, urless otherwise provided in the Change Order,
Construction Change Directive, or order [or a minor change in the Work.

§ 7.2 Change Orders
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Gwner, Contractor, and
Architect stating their agreement upon all of the following:
1 The change in the Work;
.2 The amount of the adjustrent, if any, in the Contract Sum; GMP and any component of the GMP and
3 The extent of the adjustment, if any, in the Coniract Time.
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§ 7.3 Construction Change Directives

§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum, GMP or
Contract Time, or all of thetn. The Owner may by Construction Change Directive, without invalidating the Contract,
order changes in the Work within the general scope of the Contract consisting of additions, deletions, or other
revisions, the Contract Sum, GMP and Confract Time being adjusted accordingly,

§ 7.3.2 A Construction Change Directive shall be used in the absence of total apreement on the terms of a Change
Order,

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustinent shall be
based on one of the following methods:
A Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation;
.2 Unit prices stated in the Coutract Documents or subsequently agreed upon;
3 Costto be defermined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or
4 Asprovided in Section 7.3.4.

§ 7.3.4 [f the Contractor does not respond premptly or disagrees with the method for adjustment in the Contract Sum,
the Architect or Owner shall determine the adjustment on the basis of reasonable expenditures and savings of those
performing the Work attributable to the change, including, in case of an increase in the Contract Sutn, an amount for
overhead and profit as set forth in the Agreement, or'if no such amount is set forth in the Agreement, & reasonable
amount. In such case, and alse under Section 7.3.3.3, the Confractor shall keep and present, in such form as the
Architect may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise pravided
in the Contract Documents, costs for the purposes of this Section 7.53.4 shall be limited to the following:

1 Costs of labor, including applicable payroll fexes, fringe bencfits required by agreement ot custom,
waorkers’ compensation insurance, and other employee costs approved by the Owner and in line with
approved business {erms;

.2 Costs of materials, supplies, and equipment, including cost of transpottation, whether incorporated or
consumed;

.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor
o others;

4 Costs of premiums for all bonds and insurance, permit fees, and sales, use, or similar taxes, directly
related to the change; and ‘ ’ - )

5 Costs of supervision and field office personnel directly attributable to the change.

§ 7.3.5 If the Contractor disagrees with the adjustment in the Contract Time, GMP and/or Contract Sum, the
Contractor may make a Claim in accordance with applicable provisions of Article 15,

§ 7.3.6 Upon receipt of a Copstruction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Owner of the Contractor’s agreement or dizagreement with the method, if any,
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum, GMP or
Contract Time.

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Confractor’s égreelllent therewith,
including adjustment in Contract Sum, GMP and Contract Time ot the method for determining them. Such agreement
shall be effective immediately and shall be recorded as a Change Order,

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Contract Sum or GMP shall be actual net cost as confirmed by the Owner, When both additions and
credits covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be
figured on the basis ol net increase, if any, with respect to that change.

§ 7.3.8 Pending final determination of the total cost of a Construction Chenge Directive to the Owner, the Contractor
may request payment for Work completed under the Construction Change Directive in Applications for Payment. The
Architect will make an interim determination for purposes of monthly certification for payment for those costs and
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certify for payment the amount that the Architect determines, in the Architect’s professional judgment, to be
reasonably justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same basis as
a Chenge Order, subject to the right of either party te disagree and assert a Claim in accordance with Article 15.

§ 7.3.10 When the Owner and Contractor agree with a deterinination made by the Architect concerning the
adjustments in the Contract Sum and Centract Time, or otherwise reach apreement upon the adjustments, such
agreement shall be effective immediately and the parties will execute a Change Crder, Change Orders may be {ssued
for all or any part of a Construction Change Directive. All determinations by Architect may be disputed by Contractor
and addressed in accordance with Article 15,

§ 7.4 Minor Changes In the Work

The Architect may order miner changes in the Work that are consistent with the intent of the Contract Documents and
do not involve an adjustment in the Contract Sum or an extension of the Contract Time. The Architect’s order for
minor changes shall be in writing. If the Contractor believes that the propesed minor change in the Work will affect the
Contract Sum or Contract Time, the Contractor shall notify the Architect and shall not proceed to implement the
change in the Work. If the Contractor performs the Work set forth in the Architect’s erder for a minor change without
prior notice to the Architect that such change will affect the Contract Surn or Contract Time, the Contractor waives any
adjustment to the Contract Sum or extension of the Contract Time.

ARTICLE 8 TIME
§ 0.1 Definitions

§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work. Contracter acknowledges that completion of the
Work in a timely manner is of eritical imnportance te Owner and that Contractor’s failure (except to the extent such
delay is caused by Owner or otherwise excused es provided herein) to achieve Substantial Completion of the Work
within the Contract Time may cause Owner to suffer damages. The Contractor acknowledges responsibility to
maintain the schedule and use funds within the GMP Coniract appropriately (and with Owner's approval) to maintain
as well as correct any schedule deficiencies caused by Contractor or a Subcontractor,

§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.

§ 8.1.3 The date of Substantial Completion shall be the date on which Contractor obtains the Certlﬁcate of Oceupancy
in accordance with Section 9.8, -

§ 8.1.4 The term "day” as used in the Contract Documents shall mcan calendar day unless otherwise specifically
defined.

§ 8.2 Progress and Completion
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement,
the Contracter confirms that the Contract Tims is a reasonable period for performing the Work,

§ 8.2.2 The Contrector shall net knowingly, except by agreement or instruction of the Owner in writing, commence
the Work prior (o the effective date of insurance required to be furnished by the Contractor and Owner.

§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Comgpletion
within the Cotitract Tiine.

§ 8.3 Delays and Extensions of Time

§ 8.3.1 [ the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect
of the Owner or Architect, of an employee of either, or of a Separate Contractor; (2) by changes ordered in the Work;
{3) by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, adverse weather conditions documented
in accordance with Section 15,1,6.2, or ather causes beyond the Contractor’s conlrol; {4) by delay authorized by the
Owner pending mediation and binding dispute resoiution; or (5) by other causes that the Contractor asserts, and the
Owner determines, justify delay, then the Contract Time shall be extended for such reasonable time as the Owner may
determing.
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§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Documents or the under the iaw.

ARTICLE 9 PAYMENTS AND COMPLETION

§ 9.1 Contract Sum

§ 9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the fotal amount
payable by the Owner to the Contractor for performance of the Work under the Contract Documents,

§ 9.1.2 If unit prices are stated in the Contract Documents ot subsequently agreed upon, and if quantities originally
contemplated are materially changed so that application of such unit prices to the actual quantities causes substantinl
inequity to the Owner or Contractor, the applicable unit prices shall be equitably adjusted.

§ 9.1.3 The Contractor shall previde monthly updates as to the Contract Sum and overall status of the Guaranteed
Maximum Price. At a minimum, this report should include;

Executive Summary

Baseline budget along with current budpet and projected final costs {including Change Orders}

CM Contingency Status and planned/projected use

CM Buyout summarty noting budget, trade buyout amount, holds, savings/overrun, and status report.
Status of Allowances and holds

Summary of High-Risk Items, potential change erders, risk register status, and responsible party.
Milestones - Shewing Original schedule, current and profected,

e S i

§ 9.2 Schedule of Values

Where the Contract is based on a stipulated sum or Guaranteed Maximum Price, the Contractor shall submit a
schedule of values to the Owner and Architect before the first Application for Payment, allocating the entire Contract
Sutn to the various porticns of the Work. The schedule of values shall be prepared in the form, and supported by the
data to substantiate its accuracy, required by the Owner and Architect. This schedule, unless ebjected to by the Owner
or Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment Any changes to the
schedule of values shall be submitted to the Owner or Architect and supported by such data to substantiate its accuracy
as the Owner and Architect may require, and unless objected to by the Owner or Architect, shall be used as a basis for
reviewing the Contractor’s subsequent Applications for Payment.

§ 9.3 Applications for Payment

§ 9.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the
Architect an itemized Application for Payment prepared in accordance with the schedule of values, if required under
Section 9.2, for completed portions of the Work. The application shall be notarized, if required, and supported by all
data substantiating the Centractor’s right to payment that the Owner or Architect require, such as copies of
requisitions, and releases and waivers of liens from Subcontractors and suppliers, and shall reflect retainage if
provided for in the Contract Documents,

§ 9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in
the Work that have been properly authorized by Construction Change Directives, or by interim determinations of the
Architect, but not yet included in Change Orders,

§ 9.3.1.2 Applications for Payment shall net include requests for payinent for portions of the Werk for which the
Confractor does not intend to pay a Subcontractor or supplier, unless such Work has been performed by others whom
the Contractor infends to pay.

§ 9.3.2 Unless otherwise provided in the Contract Documenis, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. Tf approved in advance
by the Owner, payment may similarly be made for materials and equipiment suitably stored off the site at a location
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agresd upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon
compliance by the Contractor with procedures satisfactory to the Owner to establish the Owner’s title to such materials
and equipment or otherwise protect the Cwner’s interest, and shall include the costs of applicable insurance, storage,
and transportation to the site, for such materials and equipment stored off the site.

§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner no
later than the time of payment. The Contractor further warrants that upon submittal of an Applicaticn for Payment all
Work for which Certificates for Payment have been previously issued and payments received from the Owner shall, to
the best of the Contracter’s knowledge, information, and belief, be free and clear of liens, claims, security interests, or
encumbrances, {n favor of the Contractor, Subcontractors, suppliers, or other persens or entities that provided labor,
materials, and equipment relating to the Work, except for those claims or liens specifically noted in the Application
for Payment, Ifthe Contractor has knowledge of any claims or liens, the Contractor will certify as to what it knows of
the claiin or liens in the Application for Payment, and the Contractor will covenant to promptly bond or otherwise
discharge or expunge such liens to the extent Owner has paid the Contrastor for the Work in question. 1f any
Subcontracter, Sub-Subcontractor or supplier records or files, or maintains any action on er respecting a claim of
mechanics’ lien, stop payment notice, or lis pendens relating fo the Work, the Contractor will promptly procure
appropriate release bonds that will extinguish or expunge the mechanics’ lien, stop payment notice, or lis pendens,
provided that the Owner has paid the Contracter for the Work in question,

§ 9.4 Certificates for Paymant

§ 9.4.1 The Architect will, within seven days after receipt of the Contractor’s Application for Payment, either (1) issue
to the Owner a Certificate for Payment in the fuil amnount of the Application for Payment, with a copy to the
Coniractor; or {2} issue to the Owner a Certificate for Payment for such amount as the Architect determines is praperly
due, and notify the Contractor and Owner of the Architect’s reasons for withholding certification fn partas provided in
Section 9.5.1; or {3} withhold certification of the entire Application for Payment, and notify the Contractor and Owner
of the Architect’s reasen for withholding certification in whole as provided in Section 9.5.1. If Architect Fails to
respond within such seven-day period, the Contractor’s Application for Payment will be deemed certified as if
Architect had issued a Certificate for Payment in the full emount of the Application for Payment.

§ 9.4.2 The issuance of a Certificate for Payment will constitute a represcitation by the Architect to the Owner, based
ou the Architect’s evaluation of the Work and the date in the Application for Payiment, that, to the best of the
Architect’s knowledge, information, and belief, the Work has progressed to the point indicated, the quality of the
Work is in accordance with the Contract Documents, and that the Contractor is entitled to payment in the amount
certified. The foregoing representations are subject to an evaluation of the Work for conformanee with the Contract
Docurnents upon Substdntial Completion, t6 results of subsequent tésts and inspections, to'correction of minor
deviations from the Contract Documents prior to completfon, and to specific qualifications expressed by the Architect.
However, the issuance of a Certificate for Payment will not be a representation that the Architect has (1) made
exhaustive or continuous on-site inspections to check the quality er quantity of the Work; (2) reviewed construction
means, methods, techniques, sequences, or procedures; (3) reviewed copies of requisitions received from
Subcontractors and suppliers and other data requested by the Qwnes to substantiate the Contractor’s right fo payment;
or (4) made examinaticn to ascertain how or for what purpose the Contractor has used money previously paid on
account of the Contract Sum.

§ 9.5 Decisions to Withhold Certification
§ 9.5.1 The Architect may withhiold a Certificate for Payinent in whole or in pari, to the extent reasonably neccssary to
protect the Owner, ' in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the
Confractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised amount,
the Architect will promptly issue a Certificaie for Payment for the amount for which the Architect is able to make such
representations to the Owner. The Architect may also withhold a Cestificate for Payment or, because of subsequently
discovered evidence, may nuliify the whele or a part of a Certificate for Payment previously issued, to such extent as
may be necessary in the Architect’s rensenable opinion to protect the Owner from loss for whieh the Contracter is
responsible, including loss resuiting f¥om acts and omissions described in Section 3.3.2, because of
A defective Work not remedied; following written notice from the Owner or Architect and a reasonable
period of time.
2 third party claims filed or reasonable evidence indicating probable filing ofsuch claims, unless security
acceplable to the Owner is provided by the Contractor;
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3 failure of the Centractor fo make payments properly due to Subcontractors or suppliers for labor,
materials or equipment;

4 reasoneble evidence that the Wark cannot be completed for the unpaid balance of the Centract Sum;

£ dainage to the Owner or a Separate Contractor;

£ reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover , Consequential damages for the anticipated delay, unless the
anticipated delay is excusable under Section 8.3.; or '

J repeated failure to carry out the Work in accordance with the Contract Documents,

§ 9.5.2 When either party disputes the Architect’s decision regarding a Certificate for Payment under Section 9.5.1, in
whole or in part, that party may submit a Claim in accordance with Article 15,

§ 9.5.3 When the reasons for withholding certification are removed, certification will be made for amounts previously
withheld.

§ 9.5.4If the Architect withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option,
issue joint checks to the Contractor and to any Subcentracter or supplier to whom the Contractor failed to make
payment for Work properly performed or material or equipment suitably delivered. Lf the Owner makes payments by
joint check, the Owner shall notify the Architect and the Contractor shall reflect such payment on its next Application
for Payment,

§ 9.6 Progress Payments
§ 9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and
within the time provided in the Contract Documents, and shall so notify the Architect,

§ 9.6.2 The Contractor shall pay each Subcontractor, no later than seven days after receipt of payment from the Owner,
the amount to which the Subcontractor is entitled, reftecting percentages acinally retained from peyments fo the
Contractor ot account of the Subcontractor’s pertion of the Work. The Contractor shall, by appropriate agreement
with each Subcentractor, require each Subsontractor to make payments to Sub-subcontractors in a similar manner.

(Paragraph deleted)

§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and suppliers’ amousn(s paid by the Owner to the Contractor for subcontracted Work. If the Contractor
fails to furnish such evidence within seven days, the Owner shall have the right to contast Subcontractors and
suppliéts to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an obligation
to pay, or to see to the payment of money to, a Subcontrector or supplier, except as may otherwise be tequired by law,

§ 9.6.5 The Contractor’s payments to suppliers shall be treated in a manner similar to that provided in Sections 9.6.2,
963 and 9.6.4.

§ 9.6.6 A Cerificate for Payment, a progress payment, or pariial or entire use or occupancy of the Project by the
Owner shall net censtitute acceptance of Work not in accordance with the Contract Documents,

§ 9.6.7 Unless the Contractor provides the Owner with a payment bond in the full penal sum of the Contract Sum,
payments received by the Contractor for Work properly performed by Subcontractors or provided by suppliers shall be
held by the Contractor for those Subcontracters or suppliers whe performed Work or furnished materials, or both,
under contract with the Contractor for which payment was made by the Cwner. Nothing contained herein shall require
money to be placed in a separate account and not commingled with money of the Contractor, create any fiduciary
liability or tort linbility on the part of the Contractor for breach of trust, o entitle any person or entity to an award of
punitive damages against the Contractor for breach of the requirements of this provision.

§ 9.6.8 Provided the Owner has fulfilled its payment obligations under the Contract Documents, the Contracter shall
defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorney’s fees and
litigation expenses, arising out of any lien claim or other claim for payment by any Subcontracter or supplier of any
tier. Upon receipt of notice of a lien ¢laim or other claim for payment, the Owner shall notify the Contractor. If
approved by the applicable court, when required, the Contractor may substitute a surety bond for the property ngainst
which the lien or other claim for payment has been asserted.
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§ 8.7 Fallure of Payment

If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within seven days after
receipt of the Contractor’s Application for Payment, or if the Cwner does not pay the Contractor within seven days
after the date established in the Contract Documents, the amount certified by the Architect or awarded by binding
dispute resolution, then the Contractor may, upon seven additional days’ notice to the Owner and Architect, stop the
Work until payment of the amcunt owing has been recgived, The Contract Time shall be exiended appropriately and
the Contract Sum and GMP shall be increased by the amount of the Contractor’s reasonable costs of shutdown, delay
and start-up, plus interest as provided for in the Contract Documents.

§ 9,7.1 If Owner is entitled to reimbursement or payment from Contractor under or pursuant to the Contract
Documents, such payment will be made promptly upon demand by Owner, [f Contrector fails to promptly make any
payment owed to Owner, or if Owner incurs any costs and expenses to cure any default of Contractor or to correct
defective Work, Owner has an nbsolute right to offset such amount against the Contract Sum. Owner may also, in its
sole discretion, elect either to {1), deduct an amount equal to that which Owner is entitled from any payment then or
thereatter due Contractor from Owner, or (2} issue a written notice to Contractor reducing Contract Sum by an amount
equal to that which Owner is owed.

§ 9.8 Substantial Completion

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereofis
sufficiently complete in aceordance with the Contract Docurents so that the Owner can occupy or utilize the Work for
its intended use, and shall be defined by issuance of the Certificate of Occupancy by the AHT.. Owner expectations for
Substantinl Completion include full MEP system comgplete, operational, end balanced, all major work complete, and
very limited punch list/minor cosmetic work remaining.

Atthe date when the Contract is executed or as a future Addenduin included with the GMP, the Contractor and Owner
shall establish and mutually agree to the Project Schedule, which shall be set forth in the Agreement as an Exhibit
which shalt establish the total Allowable Contract Time. The Allewable Contract Time may, from time to time, be
adjusted by Change Order as allowed lor within the Agresment and approved by owner. The Project Schedule should
reflect a duration for construction activities that will allow essentially all construction activities to be 100% complete
at the time of "Substantial Completion", and to allow all punch list to be complete by Owner first patient dey.

Furthermore, for purposes of this Agreement, Centractor and Ownoer agree to meet and confer when the project is
approximately 75% cemplete, as established by the total compléted and stored to date on Contractor’s pay application,
te confirm final remaining duration (Time) allowed for Contractor to achieve Substantial Completion. This Contract
time will serve as the date thereafter that Damapes, as confemplated inl5.1.7 shall begin to accrue unless adjusted by
Change Order as allowed for within the Agreemnent and appreved by Owner,

§ 9.8.2 When the Contracter considers that the Work, or e portion thereof which the Owner agrees to accept
separately, is substantially complete, the Contractor shall prepate and submit to the Architect a comprehensive list of
items to be completed or corrected prior to final payment, Failure to include an item on such list does not alter the
responsibility of the Contractor to complete all Work in accordance with the Contract Documents.

§ 9.8.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to deterinine whether the Work or
designated porfion thereof is substantially complete. If the Architect’s inspection discloses any item, whether or not
included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so
that the Owner can occupy or utilize the Work or designated portion thereof for its intended nse, the Contractor shall,
before issuance of the Certificate of Substantial Completion, complete or correct such item upon notificetion by the
Architect. In such case, the Contractor shall then submit a request for another inspection by the Architect to determine
Substantial Completion,

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a Certificate
of Substantial Completion that shall es{ablish the date of Substantial Completion; establish responsibilities of the
Owner and Contractor for security, maintenance, heat, utilities, damage fo the Work and insurance; and fix the time
within which the Conlractor shall finish all items on the list accompanying the Certificate. Warranties required by the
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Contract Documents shall commence on the date of Substantial Cempletion of the Work or designated portion thereof
unless otherwise provided in the Certificate of Substantial Completion.

§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in the Certiffcate. In addition, the Contractor is required to obtain
temperary or permanent cerfificate of occupancy permits from the proper authorities having jurisdiction to be deemed
Substantinlly Complete. Upen such acceptance, and consent of surety if any, the Owner shall make payment of
retainage applying to the Wortk or designated portion thereof, Such payment shall be adjusted for Work that is
incomplete or not in accordance with the requirements of the Contract Documents as shown on the lists to be provided
pursuant to Section 9.8.4 by withholding no more than 150% of the reasonable ¢ost of completing or correcting such
Work.

§ 9.9 Partial Ccoupancy or Use

§ 9.9.1 The Owner may occupy or use any completed or pertially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to
by the insurer and authorized by public authorities having jurisdiction over the Project. Such partial occupancy or use
may commence whether or not the portion is substantially complete, provided the Owner and Contractor have
accepted in writing the responsibilities assigned to each of them for payments, refainage, if any, security, maintenance,
heat, utilities, damage te the Work and insurance, and have agreed in writing concerning the period for correction of
the Work and commencement of warranties required by the Contract Documents, When the Contractor considers a
portion substantially complete, the Contractor shail prepare and submit a list to the Architect as provided under
Section 9.8.2. Censent of the Contractor to pariial occupancy or use shall not be unreasonably withheld, The stage of
the progress of the Work shall be determined by written sgreement between the Owner and Contractor o, if no
agreement is reached, by decision of the Architect. For any partial oceupancy or use, the Owner shall reduce refainage
proportionately to the Contractor at the time of partial occupancy or use.

§ 9.9.2 Immediately prior to such partial occupaacy or use, the Owner, Contractor, and Architect shall jointly inspect
the area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work,

§ 9.9.3 Unless otherwise agreed upon, partial occupaney or use of a portion or portions of the Work shall not constitute
aceeptance of Work not complying with the requirements of the Contract Docurments.

§ 9.10 Final Completion and Final Payment

§ 9.10.1 Upon receipt of the Contractor’s netice that the Work is ready for final inspection and acceptance and upoa
teceipt of a final Application for Payment, the Architect will promptly make such inspection, When the Architect finds
the Work acceptable under the Contragt Doeuments and the Contract fully performed, the Architect will promptly
issue a final Certificate for Payment stating that to the best of the Architect’s knowledge, informaticn and belief, and
on the basis of the Architect’s on-site visits and inspections, the Work has been completed in accordance with the
Contract Documents and that the entire balance found fo be due the Contractor and noted in the final Certificate is due
and payeble. The Architect’s final Certificate for Payment will constitute a further representation that conditions listed
in Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been fulfilled.

§ 8.10.2 Neither final payment nor any remaining retained percentage shali become due until the Contractor submits to
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with
the Work for which the Owner ot the Owner’s property might be responsible or encumbered (less amounts withheld
by Owner} have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract
Documents to remain in force after final payment is currently in effect, (3) a written statement thaf the Contractor
knows of no reason that the insurance will not be renewable to cover the period required by the Contract Documents,
(4) consent of surety, if any, to final payment, (5) documentation of any special warranties, such as manufacturers’
warranties or specilic Subcontractor warranties, and (6) if required by the Qwner, other data establishing payment or
satisfaction of obligations, such as receipts and releases and waivers of liens, claims, secucity interests, or
encumbrances arising out of the Contract, to the extent and in such form as may be designated by the Owner, T a
Subcontractor refuses fo furnish a release or waiver required by the Owner, the Contractor may furnish a bond
satisfactory to the Owner to indemnify the Owner against such lien, claimn, security interest, or encumbrance, If a lien,
claim, security interest, or encumbrance remains unsatisfied after paymenis are made, the Contractor shall refund to
the Owner all money that the Owner may be compelled to pay in discharging the lien, claim, security interest, or
encumbrance, including all costs and reasonable attorneys’ fees.
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§ 9.40.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through ne fault
of the Contractor or by issuance of Change Crders affecting final completion, and the Architect so confirms, the
Ovwner shall, upon application by the Contractor and certification by the Architect, and without terminating the
Contract, make payment of the balance due for that portion of the Work fully completed, corrected, end nccepted, If
the remeining balance for Work not fully eompleted or corrected is less than retainage stipulated in the Contract
Documents, and if bonds have been furnished, the written consent of the surety to payment of the balance due for that
portioh of the Work fully completed and accepted shall be submitted by the Confractor to the Architect prior to
certification of such payment. Such payment shall be made under terms and conditions governing final payment,
except that it shall not constitute a waiver of Claims.

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
A liens, Claims, security interests, or encumnbrances arising out of the Contract and unsettled,
2 failyre of the Work to comply with the requirements of the Contract Documents,
3 terms of special warranties required by the Contract Documents; or
4 audits performed by the Owner, if permitted by the Contract Documents, after final payment.

§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontracter, or a supplier, shall constitute a waiver of
claims by that payee except those previously made in writing and identified by that payee os unsettled at the time of
final Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

§ 10.1 Safety Precautions and Programs

The Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions and programs in
connection with the performance of the Centract,

§ 10.2 Safety of Persons and Property
§ 10.21 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury, or loss to
.1 employees on the Work and other persons who may be affected thereby;
2 the Work and materials and equipment to be incorporated therein, whether in sterage on or off the site,
under care, custody, or control of the Contractor, a Subcontractor, or a Sub-subcontractor; and
3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways,
structures, and utilities not designated for removal, relocation, or replacement in Lhe course of
‘canstruction, ) ‘ o ‘ .

§ 10.2.2 The Contractor shall comply with, and give notices required by applicable laws, statutes, ordinances, codes,
rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property or their
protection from damage, injury, or loss.

§ 10.2.3 The Centractor shall implement, erect, and maintain, as required by existing conditions and performance of
the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings
apainst hazards; promulgating safety regulations; and notifying the owners and users of adjacent sites and utilities of
the safeguards.

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusua! methods are
necessary for execution of the Work, the Contractor shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel,

§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2,1.2 and 10.2.1.3 caused in
whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by
any of them, or by anyone for whose acts they may be liable and lor which the Centractor is responsible under
Sections 10.2.1.2 and 10.2.1.3. The Contractor may make a Claim for the cost to remedy the damage or [oss to the
extent such damage or loss is attributable to ects or omissions of the Owner or Architect or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, and not attributable to
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the fault or negligence of the Contractor. The foregoing obligations of the Contractor are in addition to the
Contractor’s obligations under Section 3.18,

§ 10.2.6 The Contractor shall designate a respensible member of the Contractor’s organization at the site whose duty
shall be the prevention of accidents, This person shall be the Contractor’s superintendent unless otherwise designated
by the Contractor in writing to the Owner and Architect,

§ 10.2.7 The Contractor shall not permit any part of the construction or siie to be loaded so as to cause damage or
create an unsafe condition,

§ 10.2.8 Injury or Damage to Person or Property

If either party suffers injury or damage to person or property because of an act or omission of the other party, or of
others for whose acts such party is legally responsible, notice of the injury or damage, whether or not insured, shall be
given fo the other party within a reasonable time not exceeding 21 days after discovery. The notice shall provide
sufficient detail to enable the other party to investigate the matter,

§ 10.2.9 In the event the Contractor identifies activities or conditions during performence of the Work or at the Project,
which, in the Contractor’s goad faith opinion, pose an unreasonable risk of bedily injury or property damage, whether
immediate or in the future, the Contractor shall have the right to immediately take steps to protect its personnel and
Subcantractors and stop Work and remove its personne! from the affected area,

§ 10.3 Hazardous Materials and Substances

§ 10.3.1 The Contractor is responsible for compliance with any requirements included in the Contract Documents
regarding hazardous materials or substances, If the Contractor encounters a hazardous material or substance not
addressed in the Contract Documents and if reasonable precautions will be inadequate to prevent foreseeable bedily
injury or death to persons resulting from a material or substance, including but not limitad to asbestos or
polychlorinated biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the
condition, immediately stop Work in the affected area and notify the Owner and Architect of the condition.

§ 10.3.2 Upon receipt of the Contractor’s notice, the Owner shall obtain the services of a licensed laboratory to vetify
the prasence ot absence of the material or substance reported by the Contractor and, in the event such material or
substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract
Documents, the Owner shall furnish in writing to the Contractor and Architect the names and qualifications of persons
or entities who are to perform tests verifying the presence or absence of the material or substance or who are (o
pérform the task ¢f removal or safe containment of the material or substance: The Contractor and the Architect will
promptly reply to the Owner in writing stating whether or not either has reasonable objection to the persons or entities
propesed by the Owner. If either the Contractor or Architect has an objection to a person or entity proposed by the
Owner, the Owner shell propose another to whom the Contractor and the Architect have no reasonable objection.
When the material or substance has been rendered harmless, Work in the affected area shall resume upon written
agreement of the Owner and Contractor, By Change Crder, the Contract Time shall be extended appropriately, and the
Contract Sum shall be increased by the arnount of the Contractor’s reasonnble additional costs of shutdown, delay, and
start-up.

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hald harmless the Contractor,
Subcontractors, Architect, Architect’s consultants, and agents end employees of any of thetn from and against elains,
damages, logses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from
performance of the Work in the affected area if'in fact the material or substance presents the risk of bodily injury or
death as described! in Section 10.3.1 and has not been rendered harmless, provided that such claim, damnage, loss, or
expense i3 attribulable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible property
(other than the Work itself}, except to the extent that such damage, loss, or expense is due to the fault or negligence of
the party seeking indemmity.

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for hazardous materials or substances the
Contractor brings to the site unless such inaterials or substances are required by the Contract Documents. The Owner
shall be respensible for hazardous materials or substances required by the Contract Docuents, except to the extent of
the Contractor’s fault or negligence in the use and handling of such materials or substances.
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§ 10.3.5 The Contractor shall reimburse the Owner for the cost and expense the Owner incurs (1) for remediotion of
hazardous materials or substances the Contractor brings to the site and negligently handles, or (2) where the
Contractor fzils to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due
to the Owner’s fault or negligence.

§ 10.3.8 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for
the cost of remedintion of a hazardous material or substnnce solely by reason of performing Work as required by the
Contract Documents, the Owner shall reimburse the Contractor for all cost and expense thereby incurred.

§ 104 Emergencles

In an emergency affecting safety of persons or property, the Contrector shall act, at the Contractor’s discretion, to
prevent threatened damage, injury, or loss, Additional compensation or extension of time claimed by the Contractor on
account of an emergency shali be determined as provided in Article 15 and Article 7.

ARTICLE 11  INSURANCE AND BONDS

§ 11.1 Contractor's insurance and Bonds

§ 11.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as deseribed in the Agreement or elsewhere in the Contract
Documents. The Contractor shall purchase and maintain the required insurance from an insurance company or
insurance companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The
Owner, Architect, Architect’s consultants, and Owner’s Consultant’s shall be named as additional insureds under the
Contractor’s commercial general liability policy or as otherwise described in the Contract Documents. Payment for
general liability insurance shall be consistent with the agreed upon business terms and shall be billed according to
work in place and not as an initfal lump swin. For project specific policies {including builder’s risk, Bonds, SDI, etc.),
Contractor shall be entitled (o bill at the time premium is paid,

§ 11.1.2 The Contractor shail provide surety bonds of the types, for such penal sums, and subject to such terms and
conditions as required by the Contract Documents. The Contractor shall purchase and maintain the required bonds
from a company or companies lawfully authorized to issue surety bonds in the jurisdiction where the Project is
located,

§ 11.1.3 Upon the request o' any person or entity appearing to be a potential beneficiary of bonds covering payment of
obligations arising uader the Contract, the Contractor shall promptly turnish a copy of the bonds or shall authorize a
copy to be furnished.

§ 11.1.4 Notice of Cancellation or Expiration of Contractor's Required Insurance. Within three (3) business days of the
date the Contractor becomes aware of an impending or actual cancellation or expiration of any insurance required by
the Contract Documents, the Contractor shall provide notice to the Owner of such impending or actual cancellation or
expiration. Upon receipt of notice from the Contractor, the Owner shall, unless the lapse in coverage arises from an act
ot omission of the Owner, have the right to stop the Work until the lapse in coverage has been cured by the
procurement of replacement covernge by the Contractor, The furnishing of notice by the Contractor shall not relieve
the Contractor of any contractial obligation to provide any required coverage.

§ 11.2 Owner's Insurance

§ T1.2.1 The Owner shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract
Documents. The Owner shall purchase and maintain the required insurance from an insurarce company or insurance
companies lawfully authorized to issue insuzance in the jurisdiction where the Project is located,

§ 11.2.2 Failure to Purchase Requlred Property Insurance. If the Owner fails to purchase and maintain the required
property jnsurance, with all of the coverages and in the amounis described in the Agreement or elsewhere in the
Contract Documents, the Owner shall inferm the Contractor in writing prior to commencement of the Work. Upoen
receipt of notice from the Owner, the Contractor may delay commencement of the Work and may obtain insurance
that will protect the interests of the Contractor, Subcontractors, and Sub-Subcontractors in the Work. When the failure
to provide coverage has been cured or resolved, the Contract Sum and Contract Time shall be equitably adjusted. In
the event the Owner fails fo progure coverage, the Owner waives all rights against the Contractar, Subcontractors, and
Sub-subcontractors to the extent the loss to the Owner would have been covered by the insurance to have been
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procured by the Owner. The cost of the insurance shall be charged to the Owner by a Change Order, If the Qwner does
not provide written notice, and the Contractor is damnaged by the failure or neglect of the Owner to purchase or
maintain the required insurance, the Owner shall reimburse the Contractor for all reasonable costs and damages
attributable thereto.

§ 11.2.3 Notice of Cancellation or Expiration of Ownei's Requlred Property Insurance, Within three (3) business days of
the date the Owner becomes aware of an impending or actual cancellation or expiration of any property insurance
required by the Contract Documents, the Owner shall provide notice to the Contractor of such impending or actual
cancellation or expiration. Unless the lapse in coverage arises from an act or omission of the Contractor: {1) the
Confractor, upon receipt of notice from the Owner, shall have the right to stop the Work until the lapse in coverage has
been cured by the procurement of replacement coverage by either the Owner or the Contractor; (2) the Contract Time
and Contract Sum shall be equitably adjusted; and (3) the Owner waives all rights against the Centractor,
Subcontractors, and Sub-subcontractors to the extent any loss to the Owner would have been covered by the insurance
had it not expired or been cancelled. If the Contractor purchases replacement coverage, the cost of the insurance shall
be charged to the Owner by an approprinte Change Order. The furnishing of notice by the Owner shall not relieve the
QOwner of any contractual obligation to provide required insurance.

§ 11.3 Walvers of Subrogation

§ 11.3.1 The Owner and Coniractor waive all rights agninst (1} each other and any of their subcontractors,
sub-subcontractors, agents, and employees, each of the ather; (2) the Architect and Architect’s consultants; and (3)
Separate Contracters, if any, and any of their subcontractors, sub-subcontraciors, agents, and employees, for damages
caused by firg, or other causes of loss, to the extent those losses are covered by property insurance required by the
Agreement or other property insurance applicable to the Project, except such rights as they have to proceeds of such
insurance. The Owner or Contractor, as appropriate, shall require simitar written waivers in favor of the individuals
and entities identified above from the Architect, Architect’s consultanis, Separnte Contractors, subcontractors, and
sub-subcontractors. The policies of insurance purchased and maintained by each person or entity agreeing to wrive
claims pursuant to this sectién 11.3.1 shall not prohibit this waiver of subrogation, This waiver of subrogation shall be
effective as to a persen or entity (1) even though that person or entity would otherwise have a duty of indeminification,
contractual er otherwise, {2) even though that person or entity did not pay the insurance premium directly or indirectly,
ar (3) whether or not the person or enfity had an insurable interest in the damaged property.

§ 11.3.2 It during the Project construction period the Owner insures properties, real or personal or both, at or adjacent
to the site by property insurance under policies separate from these insuring the Project, or if after final payment
property ingurance is to be provided onthe completed Project through a policy or pelicies other than those insuring the
Project during the construction petiod, to the extent permissible by such policies, the Owner waives all rights in
accordance with the terms of Section 11.3.1 for damages caused by fire or other causes of loss coverad by this separate
property insurance.

§ 114 Less of Use, Business Interruption, and Delay in Completlon Insurance

The Owner, at the Owner’s option, may purchase and maintain insurance that will protect the Owner against loss of
use of the Owner’s property, or the inability to conduct normal operations, due to fire er other causes of loss, The
Owner waives all rights of action against the Coentractor and Architect for loss of use of the Owner's property, due to
fire or other hazards however caused.

§11.5 Adjustment and Settlement of Insured Loss

§ 11.5.1 A loss insured under the property insurance required by the Agreement shall be adjusted by the Owner as
fidueiary and made payable to the Owner as fiduciary for the insureds, ag their interests may eppear, subject to
requirements of any applicable mortgagee clause and of Section 11.5.2. The Owuer shall pay the Architect and
Confractor their just shares of insurance proceeds received by the Owner, and by appropriate agreements the Architect
and Contracter shall make payments to their consultants and Subcentractors in similar manner.

§ 11.5.2 Prior to settlement of an insured loss, the Owner shall notify the Contractor of the terms of the proposed
seltlement as well as the proposed allocation of the insurance proceeds. The Contractor shail have 14 days from receipt
of notice to object to the proposed settlement or allocation of the proceeds. If the Contractor does not object, the
Owner shall settle the loss and the Contractor shall be bound by the settlement and allocation, Upon receipt, the Owner
shall deposit the insurance proceeds in a separate account and make the appropriate distributions, Thereafter, il no
other agreement is made or the Owner does not terminate the Contract for convenience, the Owner and Contractor
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shall execute a Change Order for reconstruction of the damaged or destroyed Work in the amount allocated for that
purpose. If the Contractor timely objects to either the terms of the proposed settlement or the allocation of the
proceeds, the Owner may proceed to settle the insured [oss, and any dispute between the Owner and Contractor arising
out of the settlement or allocation of the proceeds shall be resalved pursuant to Article 15, Pendling resolution of any
dispute, the Owner may issue a Construction Change Directive for the reconstruction of the damaged or destroyed
Work.

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

§ 12.1 Uncovering of Work

§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically
expressed in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the
Architect’s examination and be replaced aby Contracter without change in the Contract Time or GMP.

§ 12.1.2[f a portion of the Work has been covered that the Architect has not specifically requested to examine priot to
its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such
Work is in accordance with the Contract Documents, the Contractor shall be entitled to an equitable adjustment to the
Contract Sum and Contract Time as may be appropriate. If such Work is not in accordance with the Contract
Docutments, the costs of uncovering the Worl, and the cost of correction, shall be at the Contractor’s expense,

§ 12.2 Correction of Work

§ 12.2.1 Before Substantlal Completion

The Contractor shall promptly carrect Work rejected by the Architeet or failing to conform to the requirements of the
Contract Documents, discovered before Substantial Completion and whether or not fabricated, installed or completed,
Costs of correcting such rejected Work, including additional testing and inspections, the cost of uncovering and
replacement, and compensation for the Architect’s services and expenses made necessary thereby, shall be at the
Contractor’s expense.

§ 12.2.2 ARter Substantial Completion

§ 12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties esteblished
under Section 9.9,1, or by terms of any applicable special warranty required by the Contract Documents, any of the
Work is found to be not in accordence with the requirements of the Contract Documents, the Contractor shall correct it
promptly after receipt of notice from the Owner to do so, unless the Owner has previously given the Contractor a
written acceptance of such condition. The Owner shall give such notice premptly after discovery of the condition.
During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor
en opportunity to make the correction, the Owner waives.the rights to require correction by the Contractor and to make
a claim for breach of warranty. If the Contractor fails te correct nonconferming Work within 2 reasonable tine during
that period atter receipt of notice from the Owner or Architect, the Owner may correct it in accordance with

Section 2.5.

If prior to the date of Substantinl Completion the Contracter, a Subcentractor, or anyone for whom either is
responsible damages any pertion of the Work, incuding, without limitation, mechanical, electrical, plumbing, and
other building systems, machinery, equipment, or other mechanical device, the Contractor shall cause such item to be
restored to "like new" condition at no expense to the Owner. In addition, the Contractor shall promptly remedy
damage and loss arising in conjunction with the Project caused in whole or in part by the Contractor, a Subcontractor,
a Sub-subcontracior, or anyone directly or indirectly employed by any of them, or anyone for whose acts they may be
liable and fot which the Contactor is responsible.”

§ 12.2.2.2 The one-year period ot correction of Werk shall be extended with respect to portions of Werk first
performed after Substantial Completion by the period of tine between Substantial Completion and the actual
completion of that portion of the Worlk.

§ 12.2.2.3 The cne-year period for correction of Werk shall net be extended by corrective Work performed by the
Contractor pursuant to this Section 12.2,

§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the
requirements of the Contract Documents and are neither corrected by the Contractor nar accepted by the Owner,
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§ 12.2.4 The Contractor shall bear the cost of correcting destroved or damaged construction of the Owner or Separate
Contracters, whether completed or partially completed, caused by the Contractor’s correction or removal of Werk that
is not in accordance with the requirements of the Contract Documents,

§ 12.2,5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respact to
other obligations the Contractor has under the Contract Documents. Establishment of the one-year period for
correction of Worlk as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct the
Work, and has no relationship to the time within which the obligation to comply with the Centract Documents may be
sought to be enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s
liability with respect to the Cantractor’s obligations other than specifically to correct the Work.

§ 12.3 Acceptance of Nanconforming Work

IF the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documants, the
Owner may do 50 instead of requiring its removal and cortection, in which case the Contract Sum will be reduced as
appropriate and equitable, Such adjustment shall be affected whether or not final payment has been mede.

ARTICLE 13 MISCELLANEQUS PROVISIONS

§ 13.1 Governing Law

The Contract shall be governed by the law of the place where the Project is located, excluding that jurisdiction’s
cheice of law rules. If the parties have selected acbitration as the method of binding dispute resolution, the Federal
Arbitration Act shell govern Section 15.4.

§ 13.2 Suceessors and Assigns

§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns, and legal
representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as provided in
Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other.
If either parly aitempts to make an assignment without such consent, that party shall nevertheless remain legalty
responsible for all obligations under the Contract.

§ 13.2.2 The Owner may, without consent of the Contractot, assign the Contract to a lender providing construction
tinancing for the Project, if' the lender assumes the Owner’s rights and obligations under the Contract Documents. The
Contractor shall execute all consents reasonably required to facilitate the assignment.

§ 13.3 Rights and Remedies

§ 13.3.1 Duties and ebligations imposed by the Contract Documents and rights and remedies available thereunder
shall be in addition to and nof a limitation of duties, obligations, rights, and remedies otherwise imposed or available
by law.

§ 13.3.2 No action or failure te act by the Owner, Architect, or Contractor shall constitute a waiver of a right or duty
afforded them under the Contract, ner shall such action or failure to act constitute approval of or acquiescence in a
breach thereunder, except as may be spocifically agreed upon in writing.

§ 13,4 Tests and Inspections

§ 13.4.1 Tests, inspections, and approvals of pertions of the Work shall be made as required by the Contract
Documentis and by applicable laws, statutes, ordinances, codes, rules, and regulations or lawful orders of public
authorities. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections, and
approvals with an independent testing laboratory ot entity acceptable to the Owner, or with the appropriate public
authority, and shall bear all related costs of tests, inspections, and approvals, The Contractor shall give the Architect
timely notice of when and where tests and inspections are te be made so that the Architect may be present for such
procedures, The Owner shall bear costs of tests, inspections, or approvals that do not become requirements until after
bids are received or negetiations concluded. The Owner shall directly arrange and pay for tests, inspections, or
approvals where building codes or applicable laws or regulations so require,

§ 13.4.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspecticn, or approval not included under Section 13.4.1, the Architeet will, upon written
authorizatien from the Owner, instruct the Conlractor to make arrangements for such additional testing, inspection, or
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approval, by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when
and where tests and inspections are to be made so that the Architect may be present for such procedures, Such costs,
except as provided in Section 13.4,3, shall be at the Owner’s expense in addition to the GMP,

§ 13.4.3 If procechires for testing, inspection, or approval under Sections 13.4.1 and 13.4.2 reveal failure of the
portions of the Work to comply with requirenients established by the Contract Documents, all costs made necessary by
such failure, {ncluding these of repeated procedures and compensation for the Architect’s services and expenses, shall
be at the Contractor’s expense {n addition to the GMP.

§ 13.4.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect.

§ 13.4.51f the Architect is to observe tests, inspections, or approvals required by the Contract Documents, the
Architect will do so promptly and, where practicable, at the normal place of testing.

§ 13.4.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work.

§ 13.5 Interest

Payments due and unpaid under the Contract Doctiments shall bear interest from the date payment is due at the rate the
parties egree upon in writing or, in the absence thereof, at the legal rate prevailing from time to time at the place where
the Project is located.

ARTICLE 14 TERMINATION OR SUSPENSION OF THE GONTRACT

§ 14.1 Termination by the Confractor

§ 14.1.1 The Contractor may ferminate the Contract if the Work is stopped for s period of 30 consecutive days through
no act or fault of the Contractor, a Subcontractor, a Sub-subcontractor, their agents or employees, or any other persons
or entities performing portions of the Work, for any of the following reasons;

. Tssuance of an order of & court or other public authority having jurisdiction that requires all Work to be
stopped;

2 Anactof government, such as a declaration of national emergency, that requires ell Work fo be
stopped;

3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the
reason for withholding certification as provided in Section 9.4.1, or becanse the Cwner has not made
payment on a Certificdte for Payment within the time siaed in the Contract Documents: or

4 The Owner has faifed to furnish to the Contractor reesenabie evidence as required by Section 2.2,

§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor, a Subcontractor, a
Sub-subcentractor, their agents or employees, or any other persons or entities performing portions of the Wark,
repeated suspensions, delays, or interruptions of the entire Work by the Owner as described in Section 14.3, constitute
in the aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in any
365-day period, whichever is less,

§ 14.1.3 If one of the rensens described in Section 14.1,1 or 14.1.2 exists, the Contractor may, upon seven days” notice
to the Crwner and Architect, terminate the Contract and recover from the Owner payment for Work execaled, as we!l
as reasonable overheed and profit on Work not executed, and costs incurred by reason of such termination.

§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor, a
Subcontractor, a Sub-subcontractor, or their agents or employees or any other persons or entities performing portions
of the Work because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Controct Documents
with respect to matters important fo the progress of the Work, the Contractor may, upon seven additional days’ notice
to the Owner and the Architect, terminate the Contract and recover from the Owner as provided in Section 14.1,3,

§ 14.2 Termination by the Owner for Cause
§ 14,21 The Owner may terminate the Contract if the Contractor
A1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials;
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.2 fails to make payment to Subcentracters or suppliers in accordance with the respective agreements
between the Contractor and the Subcontrastors or suppliers,

3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful
orders of a public authority; or

4 otherwise is guilty of substantial breach of & provision of the Contract Documents.

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist, and upon certificaticn by the Architect that
sufficient cause exists to justify such action, the Owner may, witheut prejudice to any other rights or remedies of the
Owner and after giving the Contractor and the Contractor’s surety, if any, seven days’ notice, terminate employment
of' the Contractor and may, subject to any prior rights of the surety;
1 Exclude the Contractor frem the site and take possession of all matetials, equipment, tools, and
construction equipment and machinery thereon owned by the Contractor;
2 Accept assignment of subcontracts pursuant to Section 5.4; and
3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred
by the Owner in finishing the Work.

§ 14.2.3 When the Owner terminates the Cantract for one of the reasons stated in Seciion 14.2.1, the Contractor shall
not be entitled to receive further payment until the Work is finished.

§ 14.2.4 If the urpaid balznce of the Contract Sum exceeds costs of Cinishing the Work, including compensation for
the Architect’s services and expenses made necessary thereby, end other damages incurred by the Owner and not
expressly waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance,
the Contractar shall pay the difference to the Cwner. This obligation for payment shall survive termination of the
Cenlract,

§ 14.3 Suspension by the Owner for Convenience
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work, in
whole or in part for such period of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shel! be adjusted for increases in the cost and time caused by
suspension, delay, or interruption under Section 14.3,1. Adjustment of the Contract Sum shall include profit. Na
adjustment shall be made to the extent
.1 that performance is, was, or would have been, so suspended, deIayed or interrupted, by anather cause
for which the Contractor is responsible; or
.2 that an equitable adjustment is made or denied under another provisian of the Contract,

§ 14.4 Termination by the Qwner for Convenience
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner's convenience, the Contractor shall
.1 cease operations as directed by the Owner in the notice;
2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work
and
3 except for Work directed to be performed prior to the effsctive dats of termination stated in the notice,
terminate all existing subcontracts and purchase arders and enter inta no further subcontracts and
purchase orders.

§ 14.4.3 In case of such termination for the Owner’s convenience, the Owner shall pay the Contractor for Work
properly executed including a pro-rata pertion of profit and fee; costs incurred by reason of the termination, including
costs attributable to terminatior. of Subcontracts; and the termination fee, if any, sel forth in the Agreement,

ARTICLE 15 CLAIMS AND DISPUTES

§ 15.1 Claims

§ 15.1.1 Definition

A Claim is a demand o assertion by one of the parties seeking, as a matter of right, payment of money, a change in the
Contract Time, or other relief with respect to the terms of the Contract. The term "Claitm" also includes other disputes
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and matters in question between the Owner and Contractor arising out of or relating to the Contrnet. The responsibility
to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require the Cwner to
file a Claim in order to impose damages in accordance with the Contract Documents.

§ 15.4.2 Time Limits on Claims

The Gwner and Contractor shall commence all Claims and causes of action against the other and arising out of or
related to the Contract, whether in contract, tort, breach of warranty cr otherwise, in accordance with the requirements
of the binding dispute resolution method selected in the Apreement and within the period specified by applicable law,
but in any case not more than 10 years after the date of Substantial Completion of the Work. The Cwner and
Contractor waive all Claims and causes of action not commenced in accordance with this Section 15.1.2.

§ 15.1.3 Notice of Claims

§ 15.1.3.1 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
prior to expiration of the peried for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the
other party and to the Initial Decision Maker with a copy sent to the Architect, if the Architect is not serving as the
Initial Decision Maker. Claims by either party under this Section 15.1.3.1 shall be initiated within 21 days after
occurrence of the event giving rise to such Claim or within 21 days after the claimant first recognizes the conditien
giving rise to the Claim, whichever is later,

§ 15.1.3.2 Cleims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
after expiration of the period for correction of the Work set forth in Section 12.2.2, shall bg initiated by notice to the
other party. In such event, no decision by the Initial Decision Maker is required.

§ 15.1.4 Continuing Contract Performance

§ 15.1.41 Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7 and
Article 14, the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to
make payments in accordance with the Contract Doculnents.

§ 15.1.4.2 The Contract Sum and Contract Time shall be adjusted in accordance with the [nitia! Decision Maker's
decision, subject te the right of either party to proceed in accerdance with this Article 15. The Architect will issue
Certificates for Payment in accordance with the decision of the Initial Decision Maker.

§ 15.1.5 Claims for Additional Cost

If the Contractor wishes to make a Claim for an increase in the Contract Sum, netice as provided in Section 15.1.3
shall be given before proceeding to executé the pertion of the Work that is the subject of the Claim. Prior notice is not
required for Claims refating to an energency endangering life or property arising under Section 10.4.

§ 15.1.6 Claims for Additional Tima

§ 15.1.6.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, notice as provided in Section
15.1.3 shall be given. The Contractor’s Claim shall include an estimate of cost and of probable effect of delay on
progress of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 15.1.6.2If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented
by data substantiating that weather conditions were abnotmal for the period of time, could not have been reasonably
anticipated, and had an adverse effect on the scheduled censtruction.

(Paragraphs deleted)
§ 15.1.7 Waiver of Claims for Excess Consequential Damages

Contractor and Owner waive Claims against each other for Excass Consequential Damages arising out of'or relating to
this Contract, The above waiver does not apply to (i) to the extent such claims are covered and paid by general linbility
insurance required under this agreement or {ii) to any claims against a party that is in willful default of the Contract
Documents. For purposes of this Agresment, (i) "Excess Consequential Darmages” means damages incurred by a
party for lost profits, lost business opportunity and other indirect damages, With respect to the Owner, "Consequential
Demages" are defined as cost of onboarding staff, moving staff, patients, furniture and equipment (including storage
of equipment and furniture} and renting of replacement facilities due to the inability to use all or a portion of the
Project during the period in which the Project or portion of the Project is unsuitable for use due to a late Certificate of

AlA Document A201% - 2017, Capyright © 1811, 1945, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 18686, 1970, 1976, 1987, 1997, 2007 and 2017 by The

Amerlcan Instltute of Architects. All rights reserved. The "Amarican Institute of Architects.” "&1A," the AIA Loge, "A201 " and "AlA Contract Dacuments® ara a6
registeres] frademarks and may net be used without permission. This document was produced by AlA software al 16:51:42 ET on 07/2042020 under Order
No,2681862530 which explres on 08/15/2021, is not for resale, is licensed for one-time uae anly, and may enly be used In accordance with the AIA Contract
Documents® Terms of Service, Te report capyright vislatlons, a-mail copyright@ala.org,

User Notas: (1336663626}

JA0702



DocuSign Envelope ID: 9CBB7C3E-A885-453D-AAF 3-A0C3909D2B94

Init.

Qccupancy, late milestone for OQwner furnished equipment delivery, or delay in Ficst Patient Day resulting from the
fault of the Contractor. For the avoidance of doubt, the Parties herewith agree that the maximum amount of
Consequential Damages, of any type, to be paid by Contracter to Owner shall be capped at One Times (1X) of
Contractor’s Fee,

§ 15.2 Initlal Declsion

§ 15.2.1 Claims, excluding those where the condition giving rise to the Claim is first discovered after expiration of the
period for correction of the Work set forth in Section 12.2.2 or arising under Sections 10.3, 10.4, and 11.5, shall be
referred to the Initial Decision Maker for initial decision. The Architect will serve as the Initial Decision Maker, unless
otherwise indicated in the Agreement. Exeept for those Claims excluded by this Section 15.2.1, an initial decision
shall be required as & condition precedent to mediation of any Claim, If an initial decision has not been rendered within
30 days after the Claim has been referred to the Initial Decision Maker, the party asserting the Claim may demand
mediation and kinding dispute resolution without a decision having been rendered. Unless the Initial Decision Maker
and all affected parties agree, the Initial Decision Maker will not decide disputes between the Contractor and persons
or entities other than the Owner.

§ 15.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or more
of the fellowing actions; {1} request additiona! supperting data from the claimant or a response with supporting data
from the other party, (2} reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a comprotmise, or (5)
advise the parties that the Initial Decision Maker s unable to resolve the Claim if the Initial Decision Maker lacks
sufficient information to evaluate he merits of the Claim or if the Initial Decision Maker concludes that, in the Initial
Decision Maker’s scle discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim.

§ 15.2.3 In evaluating Claiins, the Initial Decision Maker may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision
Maker in rendering a decision, The Initial Degision Maker may request the Owner to authorize retention of such
persons at the Owner’s expense.

§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respond, within ten days after receipt of the request, and shall either (1) provide a
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supperling data
will be furnished, ¢r (3) advise the Initial Decision Maker that ne supporting data will be furnished, Upen receipt of
the response or supporting data, if any, the Tnitial Decision Maker will either reject or approve the Claim in whole or in
part. ’ : o o : T .

§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, ot indicating that
the Initial Decision Maker is unebte to resolve the Claim. This initial decision shall {1} be in writing; (2) state the
reasens therefor; and (3) notify the parties and the Architect, if the Architect is not serving as the Initial Decision
Maket, of any change in the Centract Sum er Contract Time or both. The initial decision shall be final and binding on
Lhe pacties but subject 1o mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute
resolution.

§ 15.2.6 Either party may file for mediation of an initial decision at any time, subjsct to the terms of Section 15,2.6.1.

§ 15.2.6.1 Either party may, within 30 days from the date of receipt of an initial decision, demand in writing (hat the
other party file for mediation. If such a demnend is made and the party receiving the demand Fails to file for mediation
within 30 days after receipt thereof, then both parties waive their rights to mediate or pursue binding dispute resolution
proceedings with respect to the initial decision.

§ 15.2.7 Inthe event of a Claim against the Contractor, the Cwner may, but is not obligated to, notify the surety, if any,
of the nature and amount of the Claim, If the Claim relates to a possibility of a Contractor’s default, the Owner may,
but is not obligated to, notify the surety and request the surety’s assistance in resolving the coniroversy.

§ 15.2.8 If a Claiin relates to or is the subject of a mechanic’s lien, the party asserting such Claitn may proceed in
accordance with applicable law to comply with the lien notice or filing dead!ines.
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§ 15,3 Mediation
Section 15,3 shall be deleted in its entirety, as the Parties desire to move directly to Arbitration,

{Paragraphs deleted)

§ 15.4 Arbitration

§ 15.4.1 Arbitration shall be utilized as the method for binding dispute resolution in the Agreement, any Claim subject
to, but not reselved by, inediation shall be subject to arbitration which, unless the parties mutually agree otherwise,
shall be administered by the American Arbitration Association in accordance with its Construction Tndustry
Arbitration Rules in effect on the date of the Agreement, The Arbitration shell be conducted in the place where the
Project is located, unless another location is mutually agreed upon, A demand for arbitration shall be made in writing,
delivered to the other party to the Centract, and filed with the person or entity administering the erbitration. The party
filing a notice of demend for arbitration must essert in the demand all Claims then known to that party on which
arbitration is permitted to be demended.

§ 154.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for
mediation, but in no event shall it be made after the date when the institution of legal or equitable proceedings based on
the Claim would be barred by the applicable statute of limitations, Fot statute of limitations purposes, receipt of a
written demand for arbitration by the person or entity administering the arbitration shall constitute the institution of
legal or equitable progeedings based on the Claim.

§ 15.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having jurisdiction thereof.

§ 15.4.3 The forepeing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly
consented to by parties to the Agreement, shall be specifically enforceable under applicable law in any court having
jurisdiction thereof.

§ 15.4.4 Consolidation or Joinder

§ 15.4.4.1 Bubject to the rules of the American Arbitration Association or other applicable arbitration rules, either
parly may vonsolidate an arbitration conducted under this Agreement with any other arbitration to which it is e party
proyided that (1) the arbitration agreement governing the other arbitration permits conselidation, (2) the atbitrations to
be consolidated substantially involve common questions of law or fact, and (3) the arbitrations employ materially
similar procedlural rules and methods for selecting arbitrator(s).,

§ 15.4.4.2 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either
party may include by joinder persons or entities substantially involved in a common question of law or fact whose
presence is required if complete relief is to be accorded in arbitration, provided that the party sought to be joined
consents in writing to such joinder. Censent to arbitration invelving an additional person or entity shall not constitute
consent to arbitration of any claim, dispute or other matter in question not described in the written consent,

§ 15.4.4.3 The Owner and Contractor grant to any person or entity made a party to an arbitration cenducted under this
Section 15.4, whether by joinder or consalidation, the same rights of joinder and consolidation as those of the Owner
and Contractor under this Agrecment.

§ 15.4.4.4 Arbitration, at the Contractor’s election, may include Subcentractors to Contractor that Contractor deems
relevent to the matter in dispute and upon Contractor’s request, the Arbitrator shall decide all or a particular portion of
o dispute between the Contractor and a Subcontractor and, as Contracter may request, the Arbitrator shall speak to the
extent to which the Arbitrator's decisions regarding a dispute between Centractor and Owner and the dispute between
Contractor and Subcontractor are inter-related.

18 Potential Incentive Program - Incentive programs will be evaluated on a case by case basis with input from the
Design and Construction teams and ultimately determined by the owner.

If Incentive Program is implemented, Owner and Centracter will mutually agree to incentives to stimulate increased
value and benefit to the Project in terms of qualily, patient safety, facility disruptions, schedule, budget, energy
etficiencies, and ether operational geals. Incentive program to be added as an Exhibit te the contract via an
Amendment, Change Order at or before the GMP.
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@AIA Document A201" - 2017

General Conditions of the Contract for Consfruction

ADDITIONS AND DELETIONS:

The author of this document has
added jnformation needed for its
completion. The auther may alsa
have revised the faxt of the ariginal
AlA standard form. An Additions and
Delelions Report that notes addad
information as well as revisions to the
standard form text is avallable from
the authar and should be reviewed, A
vertical Ine In the left margin of this
document indicates whare the author
has added necessary Infarmation
and where tha author has added to or
deleted from the original AlA text.

This document has important [agal
consequencas. Consultation with an
attorney is encouraged with respect
to its completion or modification,

For guidanes In modifying this
docuyment to includae supplementary
conditions, see AlA Document
AS03™, Guide for Supplementary
Conditions.
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Additions and Deletions Report for
AIA” Document A201® - 2017

This Additions and Deletions Report, as defined on page 1 of the assoclated dosument, reproduces below al| text the author has added
to the standard form AlA document In order to complata It, as well as any text the author may havae added to or daleted from the original
AlA taxt. Added text Is shown underlined, Deleted text is indicated with @ horlzontal line through the original AlA text.

Nota: This Additions and Delstions Report is provided for information purposes only and is not incorporated into or constitute any part
of the assocjated AlA document. This Additions and Deletions Report and Its associated document were generated simultanaously by
AlA software at 16:51:42 ET on 07/20/2020.
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Northern Nevada Sierra Medical Center
625 Innovation Drive
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King of Prussia, PA 19406
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Washville, Tennessee 37203
615-329-9445
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In the event that Contractor {s aware of inconsistencies within or between Coniract Documents and appligable
standards, codes and ordinances, provided the Centractor did not otherwise clarify or qualify such inconsisiency er
discrepancy in the GMP documents, the Contractor shall (i) provide the better quality or greater quantity of Work or
(ii) comply with the more stringent requirement. either or both in accordance with the Architect’s interpretation. The

terms and conditions of this Subparagraph shall not relieve the Contractor of aov other obligations set forth in the
Contract Documents,

The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other
information or documentation in digital form. The parties witkmay use AlA Document E203™-2013, Building
Information Modeling and Digital Data Exhibit, to establish the protocols for the development, use, transmission, and
exchange of digital data.

PAGE 12

Any use of, or reliance on, all or a portion of a building information model without agreement to protocols governing
the use of, and reliance on, the information contained in the model and without having those protocols set forth in AIA
Document E203™-2013, Building Information Modeling and Digital Data Exhibit, and the requisite ATA Docuinent
G202™-2013, Project Building Informetion Modeling Protocoi Forin, shall be at the using or relying party’s sole risk
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and without liability to the other party and its contractors or consultants, the authors of, or contributors to, the building
information model, and each of their agents and employees. The Architect promptly deliver to the Contractor a full
opereble copy of the Architect’s building and building system model(s) in order to facilitate the placement of the
features, systems and components that will be supplied by the Contractor’s personnel. suppliers and subcontractors.

The Construction Manager’s BIM shall be forwarded to Owner for Owner's exclysive use for operations and post
construction.

§ 1.9 Contractor Knowledge

The terms "knowledge", "recopnize”. and "discover”, their respective derivatives, and similar terms in the Contract
Documents as used it reference to the Contractor. shall be interpreted to mean facts and jinformation the Contractor
knows or reasonably should know. recognizes or reasonably should recognize, and discovers or reasgnably should
discover in exercising the care, skill, and diligence required by the Centract Documents, The term "reasonably
inferable” and similar terms in the Coniract shall mean reasonably inferable by a contractor familiar with the Profect
and exercising the due care. skill, and diligence. required of a Contractor by the Contract Documents."

PAGE 13

§ 2.3.5 The Owner shall furnish information or services required of the Owner by the Contract Documents with
reasonable prempiaess—prompiness so as not to delay the progress of the Work. The Owner shall also Furnish any
other information or services under the Owner’s control and relevant to the Contractor’s performance of the Work
with reasonable promptaess after receiving the Contractor’s written request for such information or services.

If the Coniractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails
within a ten-day-seven-day period after receipt of written notice frem the Owner to commence and continue correction
of such default er neglect with dili gem,e and pmmptness the Owner may, without prejudlce o othcr remedies the
Owner rmy hdve cotrect such de - 8

Additionalty if Contractor refuses, talls or is una_ble to supply encush properly sklllcd workmen materials or
equipment to perform the Work according to the schedule, Owner may, in its sole discretion, supplement the forces of
Contraclor to perform a portion of Contractor’s work upen forty eighit (48) hours’ notice to Contractor, anel charge

Contractor the actual reasonable costs associated with the supplementation. In guch ¢age an appropriate Change Qrder
shall b issued deducting from payments then or thereafter die the Contractor the reasonable cnst of corrécting such
defieieneiesdeficiencies and supplemnenting Contracters work, including Owner’s expenses and compensation for the

Architect’s additional services made necessary by such default, 5

neglect or failure,. If pavments Lhen or (hereafter due the Confractor are not sufﬁclem te cover such emounts, the
Contractor shall pay the difference to the Owner.
PAGE 14

The Contractor aceepts the relationship of trust and cenfidence established between the Centractor and the Owner by

the Agreement and the Conditions of the Contract. The Contractor covenants with the Qwner to furnish its best skill
and judgment and to cooperate in furthering the interests of the Owner, to furnish efficient business administration and
superintendence, to use its best effort to furnish at all times an adequate supply of skilled workers and materials. and to

perform the Work in the best way and in the most expeditious and econpmical manner consistent with the interests and
expectations of the Owner. Contractor represents that it is financially solvent, able to pay its debts as they mature, and

pogsesses sufficient working capital te complete the Work ang perform its obligations hereunder.

§ 3.23 The Contractor is not required to ascertain that the Contract Documents are in accordance with applicable laws,
statutes, ordinances, eades-codes as required by current law, rules and regulations, or fawful orders of public
authorities, but the Contractor shall promptly report to the Architect any nonconformity discovered by or made known
1o the Contractor as a request for information in such form as the Architect may require,
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§ 3.2.4 If the Contrector believes that additional cost or time is involved because of ¢larifications or instructions the
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 2.2.2 or 3.2.3
the Contracter shall submit Claims as provided in Article 15. If the Contractor fails to perform the obligations of
Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner, subject to Section 15.1.7, as
would have been avoided if the Contractor had performed such obligations. If the Contractor performs those
obligations, the Contracter shall not be lable to the Owner or Architect for damages resulting from errors,
inconsistencies or omissions in the Contract Documents, for differences between field measurements or conditions
and the Contract Documents, or for nonconformities of the Contract Pocuments to applicable laws, statutes,
ordinances, eedescades as required by current law, rules and regulations, and lawful orders of public authorities.
PAGE 15

L

§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s bestreasonable skill and attention.
The Centracter shall be solely responsible for, and have control over, construction means, methods, techniques,
sequences, and procedures, and for coordinating all portions of the Work under the Contract. If the Contract
Documents give specific instructions concerning construction means, methods, techniques, sequences, or procedures,
the Contractor shall evaluate the jobsite safety thereof and shall be solely responsitle for the jobsite safety of such
means, metheds, techniques, sequences, or procedures, If the Contractor determines that such means, methods,
techniques, sequences or procedures may not be safe, the Contractor shall give timely notice to the Owner and
Architect, and shall propase alternative means, metheds, techniques, sequences, or procedures. The Architect shall
evaluate the proposed alternative solely for conformance with the design intent for the completed construction. Unless
the Architect objects to the Contractor’s proposed mlternative, the Contractor shall perferm the Work nsing its
alternative means, methods, techaiques, sequences, or procedures.

preclude or limit reimbursement where otherwise permitted in the Apreement. For example, if thesg General

Conditions state to the effect that a cost shall be "at Contractor's expense", such a provision shall not preclude

reimbursement where otherwise permitted by the Agreement,

§ 3.5.1 The Contractor warrants to the Owner and-Architest-that materials and equipment furnished under the Contract
" will be of good quality end new unless the Contract Documents require or permit otherwise. The Contractor futther
warrants that the Werk will contorm to the requirements of the Contract Documents and will be free from defects,
except for those inherent in the quality of the Work the Coentract Docnments require or permit. Work, matecials, or
equipment not conforming to these requirements may be considered defective. The Contractor’s warranty excludes
remedy for damage or defect caused by abuse, alterations to the Work not executed by the Contrector, improper or
insufficient maintenance, improper operatien, or nortnal weer and tear and norinal usage. If tequired by the Architect,
the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.
PAGE 16

§ 3.7.2 The Contractor shall comply with and give notices required by applicable current Inws, statutes, ordinances,
codes, rules and regulations, and lawful orders of public authorities applicable to performance of the Work,

§ 3.8.1 The Contractor has included or shall include in the Sesteact-Sum-GMP _all allowances stated in the Contract
Documenis, ltems covered by allowances shall be supplied for such amounts and by such persons or entities os the
Owner may direct, but the Contractor shali not be required to employ persens or entities to whom the Contractor has
reasonable objection.
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2—GCentractor s-eo5ts-2Contractor’s cost for unloading and handling at the site, labor, installation costs,

—and other expenses shall also be covered by the Allowance. Provided the Allowance amount is
included in the total of the GMP, Contractor’s Fee shall be included in the GMP and not a part of the
Allewance .3 whenever costs are more than or less than allowances, the Centract Sum shall be
adjusted accordingly by Change Order. The amount of the Change Order shall reflect { 1) the difference
between actual costs and the allowances under Section 3.8.2.1 and (2) changes in Contractor’s casts
undler Section 3.8.2.2.

§ 3,8,3 Materials and equipment under an allowance shafl be selected by the Owner with reasonable
premptress-prompiness s¢ BS to not delay the Propress of the Work,

PAGE 17

3.10.4 From the Contractor”s initial construction schedule and other information ag developed. the Contractor, in
coopgrafion with the Owner, the Architect, and majer Subcontracters, will continuously monitor, and shall revise and
update monthly, the Scheduls. The construetion schedule shall be further revised or expanded to provide a fully
coordinated entire project schedule with more detafled information concerning the time requirements for all parts of
the Work (Including but not limited to design milestones, FFE, DOF/AH]T inspections, Substantial completion, first
patient-day. final completion, etc.) and other elements of the Project as such information {s developed. The Contragtor
gnd each Subcontractor, materialman, and supplier shall provide revised data in order to assist the Contractor in
determining the most appropriate and acceptable construction schedule and acceleration opportunities for the Work
and to update the Schedule. Submission of an updated Schedule, acceptable to the Owner, which aceeptance shall not
unreasonably be withbeld. shall be a condition precedent to recsiving progress payments. The Contractor shall provide
Schedule updates within ten (10} days following a request from the Owner. The Contractor shall sive specific notice
1o the Owner and its gonsultants of any change in the logic of the schedule or any part thereof, or the removal of any
resiraints, or the deduction of any duration. The Construction Sehedule shall cover all field tasks, significant material
deliveries, other off-site restraints such as permits, inspeciions, approvals and milestones for start dates, completion
dates and availability dates as requirad, Tasks shall be broken down into activities that allow monitoring menthly
progress
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§ 3.12.10.1 It professional design services or certifications by a design professional related to systems, materials, or
equipment are specificnlly required of the Contractor by the Contract Documents, the Owner and the Architect will
specity all performance and design eriteria that such services must satisfy. The Contractor shall be entitled to rely
upen the adequacy and accuracy of the performance and design criteria provided in the Contract Documents. The
Contractor shall cause such services or certifications to be provided by an appropriately licensed design professional,
whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop Drawings, and
other submittals prepared by such professional. Shop Drawings, and other submittals related to the Work, designed or
certified by such professional, if praparad by others, shall bear such professional’s written approval when submitted to
the Architect, The Owner and the Architect shall be entitled to rely upon the adequacy and accuracy of the services,
certifications, and approvals performed or provided by such design professionals, provided the Owner and Architect
have specified to the Contractor the performance and design criteria that such services must satisfy. Pursuant to this
Section 3.12.10, the Architect will review and approve or take other appropriate action on submittals only for the
limited purpose of checking for conformance with information given and the design concept expressed in the Contract

Documents. The Contractor shall not be responsible for the adequacy. accuracy or completeness of the services

certifications or approvals provided by such design professional or for any performance and design criteria provided
by such design professionals or by Architect. The Ceonstruction Manager, or its subconiractors. shall comment or

formally submit an RFI in regards (o any petential performance er design criteria which by the contractors knowledge

are not best practice or industry standards consistent with section "1.9 Contractors Knowledse",
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The Contractor shall pay all reyalties and license fees. The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architect harmless from loss on account thereof, but shall
not be responsible for defense er loss when a particular design, process, or product cf a particular menufacturer or
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manufacturers is required by the Contract Documents, or where the copyright or _patent violations are contained in
Drawings, Specifications, or other documents prepared by the Owner or Architect. However, if an infringement of a
copyright or patent is discovered by, or mads known to, the Centractor, the Contractor shall be responsible for the loss
unless the information is promptly furnished to the ArehitectOwner.

PAGE 20

expenses (including reasonable aftorneys’ fees) and any punitive damages arising out of or in counection with any

violation of or failure to comply with any law, statute, ordinance, rule, regulation. code or requirement of a public

autherity that bears upor the performance of the Work by the Contractor, Subcontractor, or any petson or gntity for
whom either is responsible. means. methods. procedures, techniques, or sequences of execution or performance of the
Work, and failure to secure and pay for permits, fees. approvals, licenses, and inspections as required under the
Contract Documents, or any violation of any permit or other approval of a public authority applicable to the Worl, by
the Contractor, a Subconfractor, or any person or entity for whom either is responsible. Notwithstanding the
foregoing, nothing under Section 3,18, including this section 3.18.3, requires Contractor to indemnify an indemnitee
for any less, penalty, damage. liability. cost or expense of any kind resulting from Indemnitee’s sole negligence or

willful misconduct.

§.3.18.4 Contractor shall indemnify and hold harmless all of the Indemnitees from and apainst any costs and expenses
(including reasonable attorneys’ fees) incurred by any of the Indemnitees in enforcing the Contractor’s defense

indemnity, and hold harmless obligations,

3.18.5 Neither final pavment by Owner nor acceptance of the Project shall constitute a waiver of the foregoin:
indemnities and. notwithstanding any provision in the Contract Documents to the contrary, the foregoing indemnity
obligations of Contractor shall survive termination, for any reason, of the Contract,

3.18.6 Indemnification hergunder is in addition to and not in liew of any common law indemnification to which

Indemnitees are entitled.
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§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and
quality of the portion of the Work completed, and promptly report to the Owner (1) known deviations from the
Contract Documents, {2) known deviations from the most recent construction schedule submitted by the Contractor,
and (3) defects and deficiencies observed in the Work. The Architect will not be responsible for the Contractor’s
failure to perform the Work in accordance with the requirements of the Contract Destments—Documents unless such
failure results from a directive of the Architest or a Faflure of Architect fo perform its responsibilities under the
Contract Documents,. The Architect will not have control over or charge ef-and-ofand will not be responsible for acts
or omissians of, the Contractor, Subcontractors, or their agents or employees, or any other persons or entities
performing portions of the Work.

The Owner and Contractor shall include the Architect in all communlcatlons that relate to or affect the Archltect '8
services or professional responsibilities.

cemmunisationsbattreen-the-Owaner-and the Conlractor etherwise relptineto

Communications by and with the Architect’s consultants shall be through the Architect Commumcations by and with
Subcontracters and suppliers shall be through the Contractor. Communications by and with Separate Contractors shall
be through the Owner. The Contract Documents may specifly other communication protocals,

§ 4.2.8 The Architect will prepare Change-Orders-and-Canstzuetion-Change-Direstivesaad-Construction Change
Directives.and may order minor changes in the Work as provided in Section 7.4. The Architect will investigate and
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make determinations and recommendations regarding concealed and unknown conditions as provided in
Section 3.7.4.
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§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents, The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with
reasonable prowmpiness—-prompiness so as to not delny the progress of the Work. If appropriate, the Architect will
prepare and issue supplemental Drawings and Specifications in response to the requests for information.

§ 8.2.1 Unless otherwise stated in the Contract Docusments, the Contractor, as soon as practicable after award of the
Contract, shall notify the Owner and Architect of the persons or entities proposed fot ench principal portion of the
Work, including those whe are to furnish materials or equipment fabrieated to a special design. Within 14 days of
receipt of the information, the Architect or Owner may notify the Contractor whether the Owner or the Architect (1)
has reasonable objection to any such proposed person or entity or (2) requires additional time for review. Failure of the
Owner or Architect to provide notice within the 14-day period shall constitute notice of no reasonable objection.
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§ 6.1.1 The term "Separate Contractor(s)" shall mean other contractors retained by the Owner under separate
agreements. The Owner reserves the right to perform construction or operations related to the Project with the
Owner’s own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar to
those of this Contract, including those provisions of the Conditions of the Contract related fo insurance and waiver of

subrogation. Owner’s Separate Contractor’s shall be required to adhere to the salety requirements of the Contractor,
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§ 6.2.1 The Contractor shall afford the Owner and Separate Contractors reasonable opportunity for intreduction and
storage of their meterials and equipment and performance of their astivities-activities and shall connect and
coordinate the Contractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.21f part of the Cantractor’s Work depends for proper execution er results upon construction or operations by the
Owner or a Separate Contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly
notify the Architect of apparent discrepancies ar defects discovered in the construction or operations by the Owner or
Separale Contractor that would render it unsuitable for proper execution and resuits of the Contractor’s Work, Failure
of the Contractor to notify the Architect of apparent discrepancies or defects prior to proceeding with the Werk shall
constitute an acknowledgment that the Owner’s or Separate Confractor’s completed or partially completed
construction is fit and proper te receive the Contractor’s Work. The Contractor shall not be responsible for
discrepancies or defects in the construction or eperations by the Owner or Separate Contractor that are not

apparentdiscovered.

§ 6.2.3 The Contractor shall reimburse the Owner for costs the Owner incurs that are payable to a Separate Contractor
because of the Contractor’s delays, improperly timed activities or defcelive construction. The Owner shall be
responsible to lhe Contractor for costs the Contractor incurs because of a Separate Contractor’s delays, disruption of
work, improperly timed activities, damage to the Work or defective construction.

.2 The amount of the adjustinent, if any, in the Contract Sum; GMP and any component of the GMP and
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§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work pricr to agreement on adjustment, if any, in the Contract Ssm-Sum, GMP or
Contraet Time, or boti-all of them, The Owner may by Construction Change Directive, without invalidating the
Contract, order changes in the Work within the general scope of the Coniract consisting of additions, deletions, or
other revisions, the Contract Sum-Sum, GMP and Contract Time being adjusted accordingly.
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§ 7.3.41fthe Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum,
the Architect or Owner shall determine the adjustment on the basis of reasonable expenditures and savings of those
performing the Work attributable fo the change, including, in ¢ase of an increase in the Contract Sum, an amount for
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable
amount. In such case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the
Architect may prescribe, an itemized accounting tegether with appropriate supporting data. Unless otherwise provided
in the Contract Documents, costs for the purposes of this Section 7.3.4 shall be limited to the Following:
A1 Costs of labor, including applicable payroll taxes, fringe benefits required by agreement or custom,
workers® compensation insurance, and other employee costs approved by the AeshiteskCwrer and in
line with approved business terms;

§ 7.3.5If the Contractor disagrees with the adjustment in the Contract Time, GMP and/or Contract Sum, the
Contractor may make a Claim in accordance with applicable provisions of Article 15,

§ 7.3.6 Upon receipt of a Coustruction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Aeehitest-Owner of the Contractor’s agreement or disagreement with the method, if
any, provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum
Sum, GMP or Contract Time.

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agreement therewith,
including adjustment in Contract Sws-Sum, GMP and Contract Time or the method for determining them. Such
agreement shall be effective immediately and shall be recorded as a Change Order.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Coniract Sum ar GMP shall be actual net cost as confirmed by the Asehitest-Owner. When both
additions and credits covering related Work or substitutions are involved in a change, the allowance for overhead and
profit shall be figured on the basis of net increase, if any, with respect to that change.
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§ 7.3.10 When the Owner and Contractor agree with a determination made by the Architect concerning the
adjustinents in the Contract Sum and Contract Tine, or otherwise reach egreement upon the adjustments, such
ggreement shall be effective immediately and the A;eh+tee-t~w+}~pfepa+e—gartles will execute a Change Order. Change
Orders may be issued for all or any part of a Constructicn Change Directive, All detenninations by Architect may be
disputed by Contractor and addressed {p accordance with Article 15

§ 8.1.1 Unless otherwise provided, Contract Time is the peried of time, including authorized adjustments, allotted in
the Contract Documents for Substantial Completion of the Work. Contractor acknowledges that completion of the
Work in a timely manner is of critical importance to Qwner and that Contractor’s failure (excepl to the extent such
delay is caused by Owner or otherwise excused as provided herein) to achieve Substantial Completion of the Work
within the Confract Time may cause QOwner to suffer damagas. The Contractor acknowledges responsibility to
maintain the scheduls and use funds within the GMP Contract appropriately {(and with Owner’s appreval) to maintain
as well as correct any schedule deficiencies caused by Contractor or & Subcentractor.

§ 8.1.3 The date of Substantial Completlon is-the-date-certified-bythe-Arehiteet-ghall be the date on which Contractor
obtaings the Certificate of Gecupancy in accordance with Section 9.8.

§ 8.3.1 Tf the Contractor is delayed at any time in the commencement or pregress of the Work by {1) an act ot neglect
of the Owner or Architect, of an employee of either, or of a Separate Contractor; (2) by changes ordered in the Wark;
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(3) by labor disputes, fire, unusual delay in deliveries, unavoidable cesualties, adverse weather conditions documented
in accordance with Section 15,1.6.2, or ather causes beyond the Contractor’s control; (4) by delay authorized by the
Owner pending mediation and binding dispute resolution; or (5) by other causes that the Contractor asserts, and the
Arehiteet-Owner determines, justify delay, then the Contract Time shall be extended for such reasonable time as the
Architest-Qwner may determine,
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§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by either party under other provisions of the
Contract Beeamests-Documents ot the under the law,

9.1.3 The Contractor shall provide monthly updates as to the Contract Sum and gverall status of the Guaranteed
Maximum Price. At a minimum, this report should include:

L.__Executive Summary
2. Baseline budget along with current budpet and projected final costs {including Change Orders)
3. CM Contingenecy Status and planned/projected use

4. CM Buyout summary noting budget, trade buyout amount, holds, savings/overrun, and status report.
5. _Status of Allowances and holds

6.__Summary of High-Risk [tems, potential change orders, risk register status, and responsible partv,
7. Milestones ~ Showing Original schedule, current and projected.

Where the Contract is based on a stipuiated sum or Guaranteed Maximum Price, the Contractor shall submit a
schedule of velues to the Owner and Architect before the first Application for Payment, allogating the entire Contract
Sumn to the various portions of the Work. The schadule of values shall be prepared in the form, and supported by the
data to substantiate its accuracy, required by the Owner and Architect, This schedule, unless objected te by the Owner
or Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment. Any changes to the
schedule of values shall be submitted to the Owner or Architect and supported by such data to substantiate its accuracy
as the Owner and Architect may require, and unless objected to by the Owner or Architect, shall be used as o basis for
reviewing the Contractor’s subsequent Applications for Payment.
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§ 9.3.3 The Centracter warrants that title to all Work covered by an Application for Payment will pass to the Owner no
later than the fime of payment, The Contractor further warrants that upon submitial of an Applicatien for Payment all
Work for which Certificates for Payment have been previousty {ssued and payments received from the Owaer shall, to
the best of the Contractor’s knowledge, information, and belief, be free and clear of liens, claiins, security interests, or
encumbrances, in favor of the Contractor, Subcentractors, suppliers, or other persons or entities that provided labor,
meterials, and equipment relating fo the WesleWork, except for those claims or liens specifically noted in the
Application for Payment. If the Contractor has knowledoe of any claims or liens, the Contractor will certify as to what
it knows of the claim or liens in the Application for Paymient, and the Contractor will covenant to promptly bond or
otherwise discharge or expunye such liens to the extent Owner has paid the Contractor for the Work in question. Ifany

Subcontractor, Sub-Subcentractor or supplier records or files, or maintaing any action on or respecting a claim of

mechanics” lien. stop payment notice, or lis pendens relating to the Work, the Contractor will prompily procure
apprapriate release bands that will extinguish or expunge the mechanics’ lien, stop payment notice, gr lis pendens
provided that the Qwner has paid the Contractor for the Work in question,

§ 94.1 The Architect will, within seven days after receipt of the Contractor’s Application for Payment, either (1) issue
to the Owner a Cetrtificate for Payment in the full amount of the Application for Payment, with a copy to the
Contractor; or (2) issue to the Owner a Certificate for Payment for such amount as the Architect determines is properly
due, and notify the Contractor and Owner of the Architect’s reasons for withholding certification in part as provided in
Section 9.3.1; or (3} withhold certification of the entire Application for Payment, and notify the Contractor and Owner
of the Architect’s reasen for withholding certification in whole as provided in Section 9.5.1. If Architect fails to
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respond within such seven-dav period, the Contractor’s Application for Payment will be deemed certified as if
Architect had issued a Certificate for Payment in the ful! amount of the Application for Payment.

§ 9.5.1 The Architect may withhold & Certificate for Payment in whole or in part, to the extent reasonably necessary to
protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on & revised amount,
the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to make such
representations to the Owner, The Architect may also withhold a Certificate for Payment or, because of subsequently
discovered evidence, may nullify the whole or a part of a Certificate for Payiment previously issued, to such extent as
may be necessary in the Architect’s reasonable opinion to protect the Owrer from loss for which the Contractor is
responsible, including loss resulting from ects and cmissions described in Section 3.3.2, because of

A defective Work not remedied; following written notice from the Owner or Architect and & reasonable

period of time.
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.3 failure of the Contractor to make payments properly due to Subcontractors or suppliers for labor,
materials or equipment;

8 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover 2

&e@a&l—%hq&ud&teekl&mages—fa;ﬂaem@ated-de{ay—
Consequential damages for the anticipated delay, unless the anticipated delay is excusable under
Section 8.3, or

prizid S RS,

§ 9.6.4 The Owner has the right fo request written evidence froin the Contractor that the Contractor has properly paid
Subcentractors and supphesssuppliers’ amounts paid by the Owner to the Contractor for subcontracted Work, If the
Contractor fails to furnish such evidence within seven days, the Owner shall have the right to contact Subcontractors
and suppliers to ascertain whether they have been properly paid. Neither the Cwner nor Architect shall have an
obligation to pay, er to see to the payment of money to, o Subconiractor or supplier, except as may otherwise be
required by law.
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If the Architect does not issue a Certificate for Payment, through no Fault of the Contractor, within seven days after
receipt of the Contractor’s Application for Payment, or il the Owner does not pay the Contractor within seven days
after the date established in the Contract Documents, the amount certified by the Architect or awarded by binding
dispuie resolution, then the Contractor mey, upon seven additional days’ notice to the Owner and Architect, stop the
Work until payment of the amount owing has been received, The Contract Time shall be extended appropriately and
the Conlract Sum and GMP shall be increased by the amount of the Centractor’s reasouable costs of shutdown, delay
and start-up, plus interest as provided for in the Coniract Documents,

£9.7.1 If Owner is entitled fo reimbursement or pavment from Contractor under or pursuant to the Contract
Documents, such payment wil} be made promptly upon demand by Owner, If Contractor fajls to promptly make any
pavment owed to Owner, or if Owner jngurs anv costs and expenses to cure any default of Contractor ot to correct
defective Work, Owner has an absolute right to offset such amount against the Contract Sum. Owner may also. in its
gole discretion, elect either to (1), deduct an amount equal to that which Cwner is entitled from any payment then or
thereafter due Contractor from Owner, or (2) issue a written notice to Contractor reducing Contract Sum by an amount
equal to that which Owner is owed,
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§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work for
its intended wse-yse, and shall be defined by issuance of the Certificate of Occupancy by the AHJ,. Owner expectations
for Substantial Completion include full MEP system complete, operational. and balanced; all major work complete
and very limited punch list/minor cosmetic work remaining,

At the date when the Contract fs executed or a5 a future Addendum included with the GMP. the Cantractor and Owner
shall establish and mutually agree to the Project Schedule, which shall be set forth in the Agreement as an Exhibit
which shall establish the total Allowable Contract Time. _The Allowable Contract Time may, from time to time, be
adjusted by Change Order as allowed for within the Apreement and approved by owner. The Project Schedule should
reflect a duration for construction activities that will allow essentially all construction ectivities to be 100% complete
at the time of "Substantial Completion”. and to allow all punch list to be complete by Qwner first patient day.

Furthermore, for purposes of this Agreement, Contractor and Owner agree fo meet and confer when the project is

approximately 75% complete, as established by the total completed and stored to date on Contracter’s pay application
to confirm final remaining duration {Time) allowed for Coniractor to achieve Substantial Completion, This Contract
time will serve as the date thereafter that Damages. as contemplated inl5.1.7 shall begin to accrue unless adjustad by

Change Order as allowed for within the Asreement and approved by Owner,
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§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in the Certificate. [n addition, the Contractor is required to obtain
temporary or permanent cerlificate of occupancy permits from the proper authorities having jurisdiction to be deemed
Substantially Camplete. Upon such acceptance, and consent of surety if any, the Owner shall make payment of
refainage applying to the Work or designated portion thereof. Such payiment shall be adjusted for Work that is
Incomplete ar not in accordance with the requirements of the Cantract BeewmentsDoocuments as shown on the lists fo
be provided pursuant to Section 9.8.4 by withholding no more than 150% of the reasonable cost of completing or
correcting such Work.

§ 991 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when
such portion is designated by separate agreement with the Conlractar, provided such occupancy or use is consented to
by the insurer and authorized by public authorities having jurisdiction over the Project, Such partial occupancy or use
may commence whether or not the portion is substantially complete, provided the Owner and Contractor have
accepted in writing the responsibilities assigned ta each of them for payments, retainage, if eny, seeurity, maintenance,
heat, utilities, damage to the Work and insurance, and have agreed in writing eoncerning the peried for correction of
the Work and commencement of warranties required by the Contract Documents, When the Contractor censiders a
portion substantially complete, the Contractot shall prepare and submit a list to the Architect as provided under
Section 9,8 2, Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld, The stage of
the pregress of the Work shall be determined by wrilten agreement between the Owner and Contractor or, if no
agreement is reached, by decision of the Architect. For any partial ocoupancy or use, the Qwner shall reduce retainage

proportionately to the Contrector at the time of partial occupancy or use,
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10.2.8 In the event the Contractor identifies activities or conditions during performance of the Work or at the Project
which, in the Contractor’s good faith opinion, pose an unreasenable risk of bodily injury et property damage, whether
immediate or in the future. the Contragtor shall have the right to immediately take steps to protect its personne] and
Subcentractors and stop Work and remove its personnel frotn the affected area,
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§ 10.3.2 Upon receipt of the Contractor’s notice, the Owner shall obtain the services of a licensed laboratory to verity
the presence or absence of the material or substance reported by the Contractor and, in the event such material or
substance is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract
Dacuments, the Owner shall furnish in writing to the Contractor and Architect the names and qualifications of persons
or entities who are to perform tests verifying the presence or absence of the material or substance or who are to
perform the task of removal or safe containment of the material or substance. The Contractor and the Architect will
promptly reply to the Owner in writing stating whether or not either hes reasonable cbjection to the persons or entities
proposed by the Owner, If either the Contractor or Architect hias an objection to a person or entity proposed by the
Owner, the Cwner shall propose another to whom the Contractor and the Architect have no reasonable objection,
When the material or substance has been rendered harmless, Work in the affected area shall resume upon written
agreement of the Owner and Contracter. By Change Order, the Contract Time shall be extended appropriately
appropriately, and the Contract Sum shall be increased by the amount of the Contractor’s reasonable additional costs
of shutdown, delay, and start-up,

PAGE 34

§ 11.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditicns, as described in the Agreement or elsewhere in the Contract
Documents. The Contractor shall purchase and maintain the required insurance from an insurance company or
insurence companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The
Owner, Architect, apd-frehitect s-consultants-Architect’s consultants, and Owner’s Consultant’s shall be named &s
addmonal insureds under the Contracter’s commercial general liability policy or as otherwise described in the
Contract Documents. Payment for general linbility insurance shell be consistent with the apreed upon business terms

and shall be billed according to work in place and not as an initial lump sum. For project specific policies (including
builder’s risk, Bonds, SDI, etc,), Contractor shall be entitled to bill at the time premium is paid.

PAGE 36

§ 12.1.1 [f a portion of the Work is covered contrary to the Architect’s request or to requirements specifically
expressed in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the

Architect’s examination and be replaced at-the-Geontraster s-exnense-aby Contractor without change in the Contract
Fime-Time or GMP

If prior to the date of Substantial Completion the Contracter. a Subcontractor, or anvene for whom either is
responsible damages aity portion of the Work, including, without limitation, mechanical, electrical, plumbing, and
other building systems. machinery, equipment, or other mechanical device. the Contractor shall cause such item to be
restored to "like new" condition at ne expense to the Owner. [n addition, the Contragior shall promptly remedy
damage and loss arising in conjunction with the Project caused in whole ot in part by the Contractor, a Subcontractor,

a Sub-subcontractor, er anyone directly or indirectlv employed by any of them, or anyone for whose acts they may be
liable and for which the Contactor is responsible."

PAGE 37

1f the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the
Owner may do so instead of requiring its removal and ¢orrection, in which case the Contract Sum will be reduced as
eppropriate and equitable. Such adjustment shall be effeeted-affected whether or not final payment has been made.

§ 13.4.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspection, or approval not included under Section 13.4.1, the Architect will, upon written
authorization from the Cwuer, instruct the Contractor te make arrangements for such additional testing, inspection, or
approval, by an entity acceptable to the Owner, and the Contractor shall give timely notice to the Architect of when
and where tests and inspections are to be made so that the Architect may be present for such procedures. Such costs,
except as provided in Sectien 13.4.3, shall be at the Owner’s expense-gxpense in addition to the GMP.
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§ 13.4.31f procedures for testing, Inspection, or approval under Sections 13.4.1 and 13.4.2 reveal failure of the
portions of the Work to comiply with requirements established by the Contract Documents, all costs made necessary by
such failure, including those of repeated procedures and compensation for the Architect’s services and expenses, shall

be at the Contractor’s expesase-expense in addition to the GMP.
PAGE 3%

§ 14.241f the unpaid balance of the Contract Sum exceeds costs of finishing the Work, including compensation for
the Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not
expressly waived, such excess shall be paid to the Contragtor, If such costs and damuges exceed the unpmd balance
the Contractor shall pay the dlf‘ference 1o the Owner, : a

survive termmatmn of the Contrnct

§ 14.4.3In case of such termination for the Owner’s convenience, the Owner shall pay the Contractor for Work
properly exeentedsexecuted including a pro-rata pertion of profit and fee; costs ingurred by reason of the termination,
including costs attributable to termination of Subcontracts; and the termination fee, if any, set forth in the Agreement,

A Claim [g a demand or assertion by one of the parties seeking, as o matter of ripht, payment of money, a change in the
Contract Time, or other relief with respect to the terms of the Contract. The term "Claim” also includes other disputes
and matters in question between the Owner and Contractor arising out of or relating to the Confract. The responsibility
te substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does rot require the Owner to
file a Claim in order to impose Lquidated-damages in accordance with the Contract Documents,

PAGE 40
The-Contractorand Ovaerwaive Claimssgainsteach-other for tuential-damagesarising outof orsolatng to-this

§ 15.1.7 Waiver of Clalms for Excess Consequential Damages

Contractor and Owner waive Claims against each other for Excess Consequential Damages arising oyt of or relating to
this Contract. The above waiver does not apply to {1 to the extent such elaims are covered and paid by general liability

insurance required under this agregment or (ii) to any ¢laims against a party that is in willful default of the Contract
Documents. For purposes of this Aoreement, (i} "Excess Consequential Dameges” means damapes incurred by a

party for lost profits. lost business opportunity and other indirect damages. With respect to the Cwner, "Consequential
Damages" are defined as cost of onbearding staff. moving staff, patients, furniture and gquipment {inciuding storage

of equipment and futniture) and renting of replacement facilities due to the inability to use all or a portion of the
Project during the period in which the Project ot portion of the Project i unsuitable for use due to a late Certificate of

Occupancy, late milestone for Owner furnished equipment delivery, or delay in First Patient Day resulting from the
fault of the Contractor. For the avoidance of doubt, the Parties herewith agree that the maximum ameunt of

Consequential Damages, of any type, to be paid by Contractor to Owner shall be capped at One Times {1X) of
Contractor’s Fee.
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PAGE 42

Section 15.3 shall be deleted in its entirety. as the Parties desire to move directly to Arbitration.

§ 154.1 Hthe-parties-hove-selected-arbitration-Arbitration shall be utilized s the method for binding dispute
resolution in the Agreement, any Claim subject to, but not resolved by, mediation shall be subject to arbitration which,
unless the parties mutually agree otherwise, shall be administered by the American Arbitration Association in
accoldance with its Construction Industry Arbitration Rules in effect on the date of the Agreement. The Arbitration
shall be‘conducted in the place where the Project {3 located, unless ancther location is mutually agreed upon. A
demand for arbitration shall be made in writing, delivered to the other party to the Contract, and filed with the person -
or entity administering the arbitration, The party filing 2 notice of demand for arbitration must assert in the demand all
Claims then known to that party on which arbitration is permitted to be detnanded.

relevant to the matter in dispute and upon Contracter’s request, the Arbitrator shall decide all or a particular portion of
a dispute between the Contractor and a Subcontractor and. as Contractor may request, the Arbitrator shall speak to the
extent to which the Arbitrator’s decisions regarding a dispute between Contractor and Owner and the dispute between
Contractor and Subcentractor are inter-related,

18 Potential Tncentive Program_- Incentive programs will be evaluated on a case by case basis with input from the
Design and Construction teams and ultimately determined by the owner,

If Incentive Program is implemented, Cwuoer and Contractor will mutuaily agree to incentives to stimulate increased
value and benefit te the Project in ferms of quality, patient safety, facilily disruptions, schedule. budset, energy
efficiencies, ang other operational goals. Incentive program to be added as an Exhibit to the contract via an
Amendment, Change Order at or before the GMP,

Additlans and Deletions Repert for AlA Document AZ01% — 2017. Copyright © 1811, 1915, 1918, 1625, 1937, 1851, 1988, 1861, 1863, 1966, 1970, 1976, 1987,
1967, 2007 and 2017 by The American Institute of Architects, Al rights reservad. The “American Institute of Architects,” "AIA” the AlA Loge, "A201" and "AlA 13
Contract Docurnents™ ara reglsiered trademarks and may not be used without perniisslon. This document was producad by AlA software at 18:51:42 ET on

07/20/2020 under Order No, 2681862530 which expires on 05/15/2021, Is not for rasale, s icensead for ane-time use only, and may only be used In accordance with

the AlA Contracl Documants® Terms of Service, To repert copyright viclations, s-mall copyright@aia.org,

User Notes: (1836663628)

JAO0718



DocuSign Envelope 1D: 8SCBB7C3E-ABBS-453D-AAF 3-A9C3906D2B94

Certification of Document’s Authenticity
AlA® Document D40T™ — 2003

I, , hereby certify, to the best of my knowledge, informatien and belief, that I ereated the attached final document
simultanecusly with its associated Additions and Deletions Report and this certification at 16:51:42 ET on 07/20/2020
under Order No. 2681862530 from AIA Contract Documents software and that in preparing the attached final
document I made no changes to the original text of AIA® Document A201™ - 2017, General Conditions of the
Contract for Construction, as published by the AIA in its software, other than those additions and deletions shown in
the mssociated Additions and Deletions Report.

[ bt Loridy

e FZECRA G b
(Sigre:

VP Operations
{Title)

7/20/2020
(Dated)

AlA Document D401 ™ — 2003, Capyright @ 1992 and 2003 by The Amerlcan Institute of Architecls. All rights reserved, Tha “American nstitule of Architacts.”
AR the AlA Logo. and "AlA Confrast Decumants® ara reglstersd trademarks and may nol be used without permission. This documant was produced by AlA
sottware at 16:51:42 ET on 07/20/2020 undar Ordar No.268 1862530 which expiras on 05/18/2021, Is nat for resals, is licansad for ane-time use cnly, and may only
be used in accardanca with the AlA Contracl Doguments® Terms of Service. To report copyright violations, a-mall copyright@@ala,org.

Usar Notes: {1836683626)

JAO0719



FILED
Electronically
CV20-01375

2021-04-22 10:40:26 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 8407718 : sacordag

EXHIBIT “4”

JA0720



Memo

Date: July 23, 2020

To: Travis Burton, Senior Operations Manager, SR Construction
From: Sean Applegate, Senior Regional Project Manager, UHS
Re: Peek Brothers Dispute

Travis,

I am following up in writing to summarize our discussion and position on the dispute with Peek
Brothers. It is my understanding that they are asserting that they are owed payment for bringing
additional import material (6,000 CY) to the site. Their assertion is that they were directed by SR
Construction to bring this additional material to the site to establish a building pad at elevation 43,
which, as | understand it, represents a change to their understood work plan of bringing the building
pad to an elevation of 42 and then using soils from the footing/grade-beam and utility trenches to
eventually reach subgrade.

Also, as | understand it, there was no real necessary change in their work plan as the construction
documents and subcontract agreement call for Peek Brothers to deliver a certified building pad at
elevation 43 and complete a rough graded site at the proper subgrade elevation as indicated on the
grading/site improvement drawings. Additionally, | understand that we now have additional fill that
will now need to be hauled away from the site (6,000 CY) as it was not truly necessary in the current
scope of work that is subsumed under their subcontract, and Peek Brothers are requesting a change
order for this extra work.

UHS is rejecting this change order, and we are directing SR Construction to initiate dispute resolution
on the matter. SR Construction shall not settle or otherwise authorize payment of all or any portion
of the disputed change request under the terms of the Prime Contract without written authorization
from UHS. It is our expectation that SR Construction will keep UHS fully apprised of any further
settlement discussions and/or dispute resolution proceedings until such time that a resolution has
been reached. UHS reserves all rights on this matter.

Thank you, and please let me know if you have any questions or comments regarding our stance on
this issue.
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IN THE SECCOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
HONCRABLE BARRY 1., BRESLOW
PEEK BROTHERS CONSTRUCTICN,
Plaintiff,
vs. Case No. CV20-01375
SR CONSTRUCTION, Department No. 8

Defendant.

TRANSCRIPT OF PROCEEDINGS
Hearing cn moticn to compel arbitration and stay litigaticn
January 14, 2021

LAPPEARANCES :

For the Plaintiff: Nathan Aman
Fmilee Hammond
ACtorneys at law
Reno, Nevada

For the Defendant: Noah Allison
Attorney at law
Las Vegas, Nevada

Reported by: Isolde Zihn, CCR #87

JAO0723




1¢

11

12

13

14

15

16

17

18

12

20

21

22

23

24

RENO, NEVADA, THURSDAY, JANUARY 14, 2021, 11:05 &.M.

THE COURT: Good morning, counsel.

If everybedy could turn on their wvideo and audic.

Okay. Geod morning.

I'm Judge Breslcw, presiding judge in Department 8§,

This is the time and place set for a hearing on
defendant's motion to compel arbitration and stay the
litigaticon in case number civil 20-1375, Peek Brothers
Construction versus SR Construction,

We are proceeding this morning virtuzlly, as we have
for several months, on account of the global COVID-19
pandemic. We are allowed to have court hearings this way,
that is, pursuant to simultanecus audiovisual means as
allowed by Nevada's Supreme Court Rule Subpart 9 and various
administrative orders of Nevada's Second Judicial District
Court.

The hearing this morning is open to the public via a
link on the court's website.

The Court recognizes its court clerk, Ms. DeGayner,
and its certified shorthand reporter, Ms. Zihn, who, like the
Court itself, are joining from Washce County, Nevada.

Starting with counsel for plaintiff, Peek Brothers.
And ladies first. Will you please identify yourself for the

record; alsc what county and state you're joining us from,
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Ms. Hammond.

M3, HAMMOND: Good afternocn, Your Honor.

Fmilee Hammond, on behalf of Peek Brothers
Construction. |

And I am Joining you frecm Washoe County.

THE COURT: Excellent. Thank you. Nice to see you.

Mr. Aman.

MR, AMAN: Nathan Aman, also joining from Washoe
County, on behalf of Peek Brothers.

THE COURT: Thank you very much.

Mr. Allison, on behalf of the defendant.

MR. ALLISON: Good morning, Your Honor.

Necah Allison, appearing on behalf of SR Construction;
joining from Clark County, Nevada.

THE CCURT: Excellent.. Thank you.

Well, it's defendant's motion to compel arbitratiocn
and stay, so let me hear, of course, first from the defense,
then plaintiff, and then we'll close up with defense.

I, of course, reserve my right to interrupt freely
and often to question, debate, challenge and better
understand your positions.

And let me say as a preface tc all sides that, first
of all, I apologize if this matter has been submitted for

over 60 days. T know you're waiting for an answer from this
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Court sc that you can either move forward, based on the
Court's decision, or 1f a party is sufficiently aggrieved,
take it to a different court for immediate appellate review.
But it's a product of, we had the holidays, and we'wve had
what's going on outside on many different levels.

So T apologize to all counsel and your respective
parties for the delay associated with the Court deciding that
a hearing would be beneficial, and then finding a date that
worked.

I also apologize that we started a few minutes late
because I accidentally knocked my camera off my laptop onto
the ground and had to put it back together quickly before the
hearing. But levity aside, I know this 1s an important
issue.

But, you know, unless I'm wrong, it really boils down
to the Court's view of the guestion of whether the dispute
between your clients involves an issue of fact or law which
the contractor is required tc arbitrate with the owner under
the prime contract., Because it seems like the language of
the subcontract indicates that the contractor and the sub are
not cbligated tec arbitrate, unless both A and B or 1 and 2
apply; one being that the prime contract has an arbitration
requirement. It does. Sc we're really left with part

two: that the particulsr dispute between the contractor and
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the sub involves issues of fact or law which the contractor
is required to arbitrate under the terms of the prime
centract.

30, I guess, by a show of hands, does anyone disagree
that's really what we're here to discuss? I mean, is it more
than that, less than that, or other than that? If you
disagree, please raise your hand.

All right. So we're on the same page on what we're
here to de. All right.

So the movant should please go forward, make argument
as to that point and anything elsz yeou believe would inform
the Court as tc their view.

Please procesd,

MR, ALLISON: 2All right. Thank vou, Your Honor.

I appreciate your remarksi And I'm going to try to
just cut to the issue that Your Honor referenced.

I know Your Honor understands very well the standards
and preferences for arbitraticn with respect to the case law
and NRS Chapter 38, so I'm not going to belabor that, but
that is important, I think, for the way you need tc approach
your decision.

THE COURT: There's a general -- I wouldn't use the
word "bias," but incentive, a general acceptance of the idea

that the parties have decided to agree to resolve their
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differences other than with access directly tc the Court.
That's te be enforced and generally encouraged.

Now, there's a whole body ¢f law -- not law -~
there’s a whole bunch of legal notes, law school notes,
papers by neutrals, litigants' counsel, who have said that
that's a ncoble idea gone astray over the last 25 years
because of the time and expense, savings that hasn't really
borne ocut particularly these very complex, heavy-lift,
three-arbitrator, JAMS arbitrations in San Francisco with
people from around the country and the werld. It cests just
as much, takes just as long. But it's a noble idea, and the
judiciary, by and large, seems to review these in a way to
encourage this.

So that's the law, and I generally accept that as
guiding this Court's principle, if it's a close call.

MR. ALLISON: Understcod. Thank you.

I'1ll set the table a little bit with just describing
the delivery method of the project. It's in my brief, but I
think it's important. I think it goes to the heart of why
this is required of the arbitrator under the prime contract.

This i1s for the construction of the hospital that's a
Sparks medical facility.

THE COURT: I've driven by it many times on my way to

the eye doctor, who offices 100 or 200 yards away from there.
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Big, giant project. 1It's going to serve this community,
hopefully, well for many years. And the people that live
here should be thrilled that people are investing this in
this community.

MR. ALLISON: Yes. And thank you.

And as 1s typical for very large projects like this,
the delivery method is a cost-plus-GMP method.

And, Your Honor, I den't want to insult -- if you're
familiar with how a ¢ost-plus-GMP contract differs from a
lump sum ccntract, I won't get into it too much, but that's
the key.

And that's why, when Peek Brothers makes the argument
that -- the way we're arguing is, that every time there's a
dispute between a sub and a general, it must be arbitrated,
that's not the case. But it 1s the case quite often when
it's a lump-sum -- when it's a cost-plus-GMP contract. And
I'll explain why,

In a cost-plus-GMP contract, the owner is obligated
to pay for the costs of construction, plus a fee to the
general contractor. It's limited to the guaranteed maximum
price. But the gcal and the hope and prayer of the owner is
that, whatever the project costs, and the fee of the general
contractor, 1is going to come in below the guaranteed maximum

price; meaning, you know, the project could be —-- the
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guaranteed maximum price could be a million dollars, and if

the cost of the project comes in at $800,000, it's great for
the owner. He only has ended up payinag for the cost cf the

project, plus the guaranteed maximum price.

The cost of the work includes everything that the
general contractor pays to the subcontractor. That includes
change orders, typically.

When there's a -- so let's take, for example, an
earthwork subcontractor like you would have for Peek
Brothers, and let's assume that it's -- I am going to use
round numbers -~ there's a hundred-thousand-dollar contract
with them. And that's the line item for earthwork in the
million-dollar-guaranteed-maximum-price contract.

If there's change orders to the earthwork contractor,
that line item goes up by whatever the change order is. So
let's say there's a $30,000 change order. So it's $150,000.
Well, where does that come from?

That comes from a contingency line item that's in the
contract. So 50,000 in centingency comes out and goes in the
line item for the earthwork contractor, which the owner has
to pay for.

Then, at the end of the project, you add up all the
costs, and 1f it's below the guaranteed maximum price, the

contingency item, what's left of it, is crossed out, and the
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owner doesn't have to pay that.

So my point 1is, and why this is sc¢ important to this
matter, 1s that when a subcontractor makes a change corder
request cn a guaranteed-maximum-price-~lump-sum —-- or
cost-plus project, the -~ lost my thought. The -- hang on a
second. I've got to get my —--—

THE COURT: That's ckay. I can have the court
reporter read back the beginning of the sentence, if you'd
like,

MR. ALLISON: No, thank you. That's not necessary.

So when there's ~-- when the subcontractor has a
change order on a guaranteed-maximum-price contract, and it
increases the line item for that work, that's extra meney out
cf the owner's pocket, no matter what. He's got to pay for
that.

So when a subcontractor's change order has merit,
obviously the owner is going to be happy to pay for that
because it's part ¢f the cost of the work, and it should be
increased.

When the subcontractor's change order lacks merit,
mezaning it's not based on -- it shouldn't be included as a
cost of the work because it was due to an error or a problem
caused by The subcontractor itself -- which is the

allegation -- our allegation in this case -- the owner should
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not have to pay for that. And that's exactly what has
happened in this case.

Peek Brothers has made a change order demand in this
matter. SR Construction is a general contractor, which kind

of is in the middle, and it kind of acts as an advocate for

both the sub, when necessary. The owner 1s an advocate for
the owner and the sub. That's what a good general contractor
does.

SR lodked at the change order and said, "This really
deoesn't have any merit," and it advised the owner as such
that: We're being asked to give a change order to the
subcontractor. It's goling to cost you, Mr, Owner, an extra,
whatever, hundred thousand dollars. What do you think? We
don't think it has merit.

.Well, the owner -—- and you saw the exhibit -- wrote a
memo and said: Absolutely not. We refuse to pay this change
order. SR, 1f you try to bring it to us, we are going to
tell you: Absolutely not.

So that now puts SR in the middle of this thing, so
what do we do? Peek Brothers meves forward and files —-
proceeds to demand its change orders. And now we have to

either agree to proceed with litigation in this forum, or we

go ahead and we -- recognizing that we have exposure to the
owner for exactly what we have exposure to -- the owner might
10
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not -- doesn't agree with it, we now have the need to bring
it into arbitration. So that's what we did: We demanded
arbitration.

We named the owner in the arbitration. And the
reason why you name the owner in the arbitration is because,
while we agree the owner and SR are completely on the same

page that it lacks merit, at the end of the day, the

arbitrater in this case is going to have to say, if things

go -- if things were to go, for example, Peek's way --

THE CQURT: They would award against the owner, and
the owner would back-charge the general,

MR. ALLISON: Right. So we would be stuck. &And if
this thing goes intec two different forums, if we have to go
through this forum with Peek Brothers, the arbitrator has no
obligation to do. what you say. If this goes through
arbitration with the owner, which is where we would have to
go on that issue, identical issue, you don't have to do what
the arbitrator says. So we have this complete disjunction
that is cured by the contract documents themselves, which is
why we get to the heart of the issue, why this involves
issues that must be arbitrated under the prime contract.

And then I'd refer you —-- because I think there was

another argument made by Peek Brothers that the prime

contract doesn't really speak to involving the subcontractor
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on claims,

Well, I'm geing to point to the section in the -- in
a201 -- which I'll give you the exhibit number in a
moment ~- Secticn 15.4.4.4 says, "Arbitration at the

contractor's election may include subcontractcecrs teo the
contractor that the contractor deems relevant to the matter
in dispute, and upon subcontractor's request, the arbitrator
shall decide all or a particular portion of a dispute between
the contractor and a subcontractor. B&And as the contractor
may request, the arbitrator shall speak to the extent that
the arbitrator's decisicn regarding a dispute between the
centractor and owner and the dispute between contractcr and
subcontractor are interrelated.®

That 1s the arbitrator’'s obligatien. That is also
standard AIA language. That's the standard AIA a201
language.

So it's not anything funky here, Judge. This is
what's normal and typical in a general condition to a
contract. And that is exactly what we want -- where we go.
If we get into arbitration, and Peek Brothers wants to go to
the arbitrator and say, "I want you to speak as to how these
are interrelated," the contract documents allow that —- allow
Peek Brecthers' owner, SR, to ask the arbitrateor to do that.

But that's something that everybody contracted to do.

12
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THE COURT: Well, let me ask you this, though. Not
to interrupt. Let's look at it for a minute from Peek
Brothers. They say, "Okay. First of all, our contract
doesn't have an arbitration agreement." And, I mean =-- no.
Let's back up,

The agreement that you have with the owner is between
you two. Now, I realize the jurisprudence suggests that a
third-party sub like this can be brought in, and that's one
of the bases that your client is suggesting the Court sheculd
look at this under.

But they say: The exception here -- it's rendered
meaningless; right? This is Peek Brothers: This doesn't
mean anything -- I'm pointing to my other screen here, where
I have a copy of Exhibit D, Section W, the subcontract
number, the dispute resoluticn -- right? -- that I went over.
It says you have to satisfy A and B or 1 and 2. "The
particular dispute between a contractor and sub involves
issues of fact or law which the contractor is required to
arbitrate under the terms of the prime contract."

Now, Peek Brothers says, 1f this Ccourt views it the
way you're suggesting it should, then that's pretty much
everything; that the exceptiocn subsumes the rule. This
should be: We don't have to arbitrate, you know, unless,

But 1f you're saying that just because the general is in the
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middle of it, they're always going Lo ke in the middle of it,
or they're often going to ke in the middle of it. And so if
you want us to agree to arbitrate all disputes, you should
say so. This just gokbles up almost everything in its sight.
So the Court 1s struggling with that a little bit.

How do you, Mr. Allison, respond to that?

MR, ALLISCN: I have a great response, Judge, and
that is: The illustration I gave you was for a cost-plus-GMP
delivery system.

THE COURT: Right.

MR. ALLISCN: There's other kinds. 1In fact,
remember, this master subcontract agreement that you're
referring to is intended to govern all contract relationships
between SR and Peek Brothers. The idea is that they enter
into this master agreement, and as projects_come along, a
work order is issued, which incorporates the terms and
conditions of the master contract.

Sc had this merriage not been dissolved five months
into it, and we were -- had been doing this for years and
years and years, we would have lots of successful proiects
under cur belts. 2And some of those, many of those, would
invelve lump-sum contract arrangements with the owner.

Ncw, a lump-sum i1s completely different than a

cost-plus contract. The owner pays -- promises to pay an
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amount of money irregardless of whether it's -- it has no
bearing or relation te what it actually costs. The owner is
just willing to pay a sum amount of money to get his
censtruction project delivered.

If that's the case, and there's a dispute between.

SR and the subcontractor over that, over a change crder, and
there's no -- we're not seeking -- there's no change between
the owner and the GC, the change order means nothing anymore.
It's meaningless, because the owner doesn't -- he's always
going to pay the lump-sum amount. So it doesn't mean
anything.

In that situation, which wcould be pretty common, Peek
Brothers would be absolutely correct to sav that that would
be something that doesn't involve --

THE COURT: That's not in play here, because we have
a cost-plus contract.

MR. ALLI3ON: Yes, this is a cost-plus contract.

THE COURT: I understand. But, so, I mean -- okay.
But the sub -- well, I'm just trying to think out loud here,
The sub is then, I guess, wedded to or stuck with the fact
that the general contractcr had a cost-plus contract with the
owner as opposed to a lump-sum. And 1if it was a lump-sum
centract, then the arbitration and dispute resolution

analysis might be different.
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All right. Let's do this, Mr. Allison. I'm going tc
get back to you. I'm going to make sure everyone has their
full opportunity to explain to the Court their view, and why
the Court should see it that way. But let me talk to thcse
opposing the moticn.

Who wcould like to address it first?

MR. AMAN: Nathan Aman, on behalf of Psek Brothers.

THE COQURT: Thank you.

MR. AMAN: I guess it's still morning, Your Honor.
Good morning.,

First of all, I want to talk about the very issue
that you started with: Why not arbitration? And in our
experience, just as Your Honor discussed, the triple A
arbitration for construction cases is cumbersome. The
discgvery rules are vague, hard to enforce. There's issues
throughout it. We've gone through this with my office on
multiple occasions, and you end up paying three different
arbitrators from all over the cocuntry that don't necessarily
understand the manner and practices of this particular
loccale, so it gets intc all sorts of issues. We do not want
to be involved there.

In many cases, arbitration is preferable, especially
in the Court's Arbitration Program. We like utilizing the

Arbitration Program because it does work out to be cheaper

le
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and more effective,.

But in our experience going through. triple A, that's
not the case. It was born with good intentions, but it has
morphed into an animal unto itself that becomes expensive,
cumbersome, time-consuming. And this case isn't necessary
for 1it.

Maybe i1if we had a delay damages cazse where it was
very important to discuss the coﬁstruction schedule and
everything that went wrong with the construction schedule
cases we've had before, then it might be important tec have
the experienced panel to really understand that process.
That's not what this case is about.

The question then becomes: Why does SR want 1it?

It has this, I want to say, improper idea that the
owner 1s going to be required to pay for this. - 2nd as I'll
explain, that's not the case.

And as Your Honor also peinted out, one of the most
important 1ssues here is the arbitration provision itself.
The arbitration provision here is the exception; not what is
mandated, but the exception. And once we discuss this a
little bit further, we'll talk about the language. But the
facts are important.

And in 3. R.'s pleading they essentially ignore the

facts and focus on the contractual relaticnship between the
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prime contractor, the owner, and it truly has no relevance to
this issue before us today.

THE COURT: Well, why not? Because you Jjust heard
Mr. Allison say, "Judge, if you dec not order arbitration
here, we're going to ke dual-tracking this.”

Maybe my response to Mr. Allison, then, along the
lines cof, "Well, maybe, then hit the pause button on the
arbitraticn, if this case goes to litigation, and see what
happens here before you have to go to arbitration.”

Because if Mr. Alliscon's client prevails, if this
matter goes to litigation, there's nothing to arbitrate with
the owner. On the other hand, if they don't prevail, well,
then that's a horse of a different ceolor. So what do you

think of his dual-tracking argument: "Judge, let's try to

avoid that, if we can"?

MR. AMAN: Well, Your Honor, I don't think there's
going to be a dual-tracking issue. I want to go into the
facts of this case because that's important, because that's
the entire arbitration provision right there. It's talking
about the facts that give rise to the arbitration provision
or the law. And at this point, there is ne law, there's no
NRS 624 provision that's mandating arbitration, so it's all
about the facts. And then you get into the very confusing

language that goes into the AIA 133 and the AIA 201,
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Let's talk about the facts here, We have a

contractual relationship between the cowner, which is UHS, and

SR Construction to build & project. Whatever their contract
|

is, it is.

Then you have Peek Brothers' Construction ceontract
with SR Construction, which the final c¢ontract was
approximately three million dollars.

So under that contract, our client, Peek Brothers, is
mass grading. So the mass grading involves essentially
getting all of the soils prepared, dealing with preparing the
building pad, dealing with preparing roadways, things along
those lines.

This issue is focused on the building pad. So when
Peek Brothers bids a project like this, they implied --
utilize their own means and methods to come to the end
result: It's going to cost this much because we are
utilizing this process to move the dirt, place the dirt, haul
the dirt, to store the dirt, and toc do all of this work.

So in deoing that, Peek Brothers, in relation tc the
building pad, bid this project in this way: Per the building
pad, vyou have the mass grading. And then, before the
foundation, the concrete goes in, you have what's called
subbase rcof. So Peek Brothers' plan, the way they bid this

is, you do the mass grading. And now you're a couple feet
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1 ||kelow the subgrade elevation, below where the concrete pad is
2 llgoing to go.

3 What Peek Brothers did is, once they trenched the

4 || footings, the ccncrete footings, the building pad, the

> flplumbing, the electrical, they pull out those spoils, set

& || them there. The plumber comes in, electrician, concrete

7 || foundation perscn come in, they do all of their work, and

8 || then some of the spoils go back inte those trenches. But

9 || then you have an extra amount of stockpile, spoils.

10 ff Peek Brothers' means and methods of bidding this in
11 ||doing projects like this is to use those spoils to bring the
12 ||pad up to subgrade. That's where the bid came from, and

13 I that's the process by which Peek Brothers bid the project.
14 Now you get intoc April, 2020. And these facts are
15 ||1aid cut in the Complaint, and those are to be accepted as
l6iltrue as part of this process.

17 April, 2020, you have a meeting at the project

18 || invelving various subcontractors, so there's various

19 ||witnesses that would be able to testify to these issues.
20 You have an individual named Fred Kravetz, who is

2l |la -- I believe his title was a general superintendent at the
22 | time, for SR Constructicn.
23 Mr. Kravetz at the meeting directs and reguires Peek

24 I Brothers to immediately bring the pad to subgrade levels.
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However, at theat point in time, the trenching had not been
done, so there are no spoils.

THE COURT: Any of it?

MR. AMAN: No. At that point in time, Jjust mass
graded, and they were going to go in next, do the trenching,
and then utilize that tec bring it up to subgrade.

TEE COURT: Well, I'm assuming ycu're suggesting that
what the evidence suggests he did, because he was in a bit of

hurry or wanted to move things alcng, he didn't want to wait;

right?

MR. AMAN: Correct, Your Henor.

THE COURT: Again, Mr. Allison, the fact that I'm
allowing this level of -- this has to do with the issue of

whether the issues of fact, you know, or law, are such that
the contractor is required to arbitrate them under the terms
of the prime contract. So I'm allowing this level of detail,
and I'm not -- you know, it's not a bench trial. I'm not
going to make any findings that somebody did what they
shouldn't have, or breached cr -- I'm just -- I want to hear
the background point of view of those opposing the motion.
I'm sure you will educate the Court as to points you think
are important. But please continue.

MR. AMAN: Yes, Your Honor.

And these are key issues in terms -- they're also
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pled in our Complaint, so --

THE COURT: Right to the point. Go ahead.

MR. BMAN: Sc we have this meeting in April, 2020
with Mr. Kravetz. He directs Peek Brothers. Peek Brothers
at that meeting says, "This is going to cost you. It's going
to be more expensive. We have to truck in these materials
that we would have used."”

He says, "No. 1T need to move on this timeline. I
need to get this done," and orders Peek Brothers to bring in
150,000 sqguare feet of material, bring the pad up to
subgrade. Peek Brothers has to go back and trench. So now
we have extra stockpiles, extra spoils, that have to either
be trucked off the project or utilized somewhere else on the
procject.

So this is going to be a big fact-intensive case
invelving Mr. Kravitz's misguided decision to tell them what
to do.

The background is geing to show that Mr. Kravetz had
various issues with Peek Brothers. He didn't understand the
process. He was reprimanded by superiors. There are various
issues that are gcing to come forth to the extent that he was
reprimanded for cussing at Peek Brothers' employees. There's
a lot of issues; so much sc that he‘was, my understanding,

completely divested of communicating with Peek Brothers, at
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all, after these transactions because of how sideways it got.

It appears that this was a demand by Mr. Kravetz not
understanding the process, demanding to keep some sort of
timeline, and that is the totality of the issue. It is a
misguided decision by Mr. Kravetz to order Peek Brothers to
do work that was unnecessary.

And this gets into the issue of change orders. This
is not your typical change order process, because your
typical change order process i1s done by the sub presenting a
change order. So it's scmething they ran into the field, and
saying, "This needs to be done. Can you get it approved?”
And then it goes to the cwner.

This was a situation where SR Construction, through
Mr. Kravetz, was demanding Peek Brothers do this work. Peek
Brothers_says, "It's going to cost you." My understanding,
he said he didn't care. They go forward and do the work., So
the change orders in this sgsituation are a little
disingenucus. They're really invecices to SR Construction.

This gets into the issue of: Does the owner have any
responsibility? Under those facts, absolutely nct. So the
owner's response is absolutely proper that this 1s an SR
Construction/Peek Brothers' issue, and has nothing to do with
facts or issues related to the prime contract becausse it was

a mistake, a misguided directicn by SR Construction., That's
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the totality of the issues here.

Sc then we have to move over and get into the
arbitration provision. Let's go back and go through exactly
what that says.

The arbitration provision cut of the master
subcontract agreement, Exhikbit D, paragraph W, states, "The
contractor and subcontractor shall not be obligated to
resolve disputes arising under this subcontract by
arbitration, unless" -- the Court pointed out -- "the prime
contract has an arbitration requirement, and a particular
dispute between the contracter and subcontractor involves
issues of facts or law which the contractor is required to
arbitrate under the terms of the prime contract.”

THE COURT: Well, Mr. Alliscn says it does. He says,
this is exactly the type of dispute that his client is
required to arbitrate with the owner, with the hespital.

And you heard me say, "Well, this is supposed to be
an exception. And it seems like, if I view it the way you,
Mr. Allison, are suggesting it should, the exception is sort
of swallcwed up by almost everything, you know, where the
general gets in the middle of it. Then it seems a little
broad."

Cn the other hand, he said, "Yeah, but, Judge,

that's" =-- my understanding, my takeaway from the comments --
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"Judge, this is sort of the world we're in with the cost-plus
contract here, as opposed tTo a fixed-price contract, and so
it is what it is. This is sort of a standard form,
experienced parties. This is just, unfortunately, the
agreement that they signed.”

How do you respond to that?

MR. AMAN: Your Honor, I would say this 1s not a
standard agreement, by any means. ATA contracts aren't
standard by any means. This contract is not standard.

As we're going into dissecting this language, you get
to the heart of it. It's ambiguous; it's confusing; it
doesn't make sense. And under our rules, that is construed
against the drafter, and that's SR Construction. If SR
Constructlion wanted everything arbitrated, it would say so.
If SR Construction wanted it arbitrated if it was a cost-plus
or GMP cr some cther type of contract, the arbitration
provision would say so. It does not say that.

THE COQURT: Well, again, T don't want to misstate Mr.
Allison's arguments. He didn't say, "Judge, everything."

I was just observing that it seems to me where we're
getting close to that, because a good-faith argument could be
made in the different scenarios the Court is envisioning,
that it would be a dispute, factual dispute, with the owner,

and 1f the sub is involved, well, we're arbitrating.
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So, you know, that's just my interpretation. I don't
think Mr. Allison conceded that. But he recognized the
Court's concern, is the wayv I put it.

MR. AMAN: Ycur Honor, it is a provision. This
provision is confusing. It's stating that arbitration is the
exception, not the rule. And then it gives this vague
discussion about what the rules are. And then it cites to
the prime contract.

Well, the prime contract does not require, is not
obligating Peek Brothers to arbitrate under it. Mr,
Allison's very secticon that he cited freom the AIA 201, which
is Exhibit 3 to our opposition to the motion to compel,
Section 15.4.4.4, that i1s all about the contractor's
election; he may request the subcontractor be involved. That
is nothing to mandate the subcontractor to be involved.__That
is the general contractor asking the subcontractor tc be
involved in the arbitration between the owner and the prime
contractor. There is nothing in AIA 133 or the AIA 201 that
mandates or even sheds any light on the provision that we
discussed on the master service agreement.

They don't link up; they don't make sense together,
at all. So we have to look at the master subcontract
agreement &s itself to try to evaluate what the facts are.

And whether SR Construction wants to try to take its
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mistake and gc against the owner, that's its right. But the
continued representation by SR Construction throughout its
pleadings that the owner is absolutely going to be liable for
this and the owner is liable for this is false.

The owner is never going te be liakle for this
because this 1s all stemming from an SR Construction mistake.
This isn't a change order type of issue in the normal sense.
This is & mistake by SR Construction, a misguided direction
by one of its employees to have Peek Brothers do
approximately $140,000 worth of work that was not required.

THE COURT: Well, let me —-- before I move on, what is
the amount in dispute here? I'm just talking in this case,
not any other issues that may exist between the general and
the cwner, between anybody else. How much is Pesek Brothers

seeking by way of its lawsuit here?

MR. AMAN: Your Honor, it was -- I'm going to call it
invoiced in two different change orders. One was
approximately 13 -- cne was approximately $4,000. That's

change order 13. And then you have change order 17, which
was the cost of the import, the cost of the trucking. That's
approximately $137,000. So we're talking a little ocver
$140,000 in this dispute.

So when we loock at this arbitration provision, we

have to again focus on, it's the exception, not the rule, and
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we have to focus on the facts. This is nothing to do about
the contract.

To me, it's telling that in none of the pleadings so
far about this issue, despite the fact that SR
continue =- or Peek Brothers continually points out the crux
of this case, the only facts that matter are the decision by
Mr. Kravetz. WNowhere in SR's pleadings do they once even
discuss Mr. Kravetz, at all, bring up his name; bring up a
meeting; bring up a discussion; bring up these allegations
that we are making in the Complaint that are going to he
supported throughout the case. That is very telling.

I don't know why we're going down this road of
GMPs. That's not addressed in the master subcontract or
agreement. We have the language that we have, to the extent
it's ambiguous and should be construed against the drafter,
which is SR Construction.

And in light of that conclusion, this noticn that the
owner is geing to be responsible for payving for these
invoices, that's never going to happen. Whether SR wants to
go through the zarbitration process and its prime contractor
try to prove that, it's not going to go anywhere,

This i1s a separate matter that should not be subsumed
inte the monster that is the triple A construction

arbitration. If SR Construction wants to get the $140, 000
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from anybody to pay Peek Brothers, they should look to
Mr. Kravetz.

THE COURT: Okay.

ME. AMAN: Thank you, Your Honor.

THE COURT: You're welcome. I understand your
1
position.

Mr, Allison, there's a lot to unpack there. I'm sure
every time you heard a statement that you didn't agree with
you made a mental note: When it's my turn, I'm going to jump
on that. Sc now is your turn.

Tell me anything yeou'd like in response to what
you've just heard, and then we'll button up why, despite what
we've just heard in argument, it is the type of dispute that
otherwise would be required, due toc the fact that the law
ought teo be arbitratedrbetween the general and the sub.

Mr. Alliscon.

MR. ALLISON: Thank you.

S0, Your Honor, are you ready to rule on the merits
of the case --

THE COURT: You heard what I said. I mean, I'm
not -- this is not a bench trial. I'm not going to decide
whether who wins and how much. I am just trying to stay in
my lane here, which is to determine if this is the type of

dispute which the general and the sub would be required to
il
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arbitrate under its contract.

You've heard passionately from those opposing that,
"It's not. 1It's not. It's a -- this rogue guy, this rogue
manager instructed something. And it's really not that type
of thing."

And I assume that you're going to say, "But it is.
Any way you cut it, it ends up being the same way."

But go ahead, Mr. Allison.

MR. ALLISON: Okay. Thank you.

Well, you know, I also want to just =-- thank you,
Your Honor. Peek Brothers filed a Complaint, and we filed a
motion tc compel arbitration, We haven't had a chance to
file an Answer or anything like that.

THE COURT: Right.

MR. ALLISON: So those facts, again, are te be
decided at arbitration.

But let me just quickly give you SR's view of the
world on this thing.

THE COQURT: Sure. Because a good lawyer never wastes
an opportunity to begin the art of persuasion.

MR. ALLISON: Sure.

THE CCOURT: So go ahead.

MR. ALLISON: Earthwork is like working in a giant

sandbox. Ycu have your site, it's like a sandbox. You have
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to achieve elevations threoughout the project, including the
building pad, including everything else around it, including
the parking lots, roads, everything that goes through there.

And you're given a survey at the beginning of that,
tells you what the existing elevations are. And a good
carthwork subcontractor will look at that survey and say --
and where it needs to go; he'll also know where they need to
get it to -- and he'll say to himself: I either need to
bring in material or I'll need to export material to achieve
the ultimate elevations on this project. And then, based on
that, a good earthwork subcontractor will get their bid.

Because on this project, unlike some earthwork
subcontracts, it was just, "I'm going to deliver you these
elevations for this lump-sum price. It wasn't based on
quantities, like 1if I have to bring in so much dirt, it's X
dollars a cubic yard. If I export this amount, it's this
much.

Well, the earthwork -- there's been disputes, and
there's also a dispute that is related to this, between SR
and Peek Brothers related to the overall elevations and
excavations on this project.

At the current time, now that Peek Brothers is off
the project, there are areas of this project that are three

feet too high, up to three feet too high. Not three inches
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too high; three feet too high. There's an enormous amount of
material that SR now has to hire another earthwork
subcontractor to export from the project to achieve the
elevations that Peek was supposed to achieve,

Why is that important? Because if I'm building a
building pad, and I have a superintendent tell me to build
the pad to elevation first, and do the -~ entrench it after
you've gotten it to elevation -- which is what is normal and
typical. We'll have experts that will say that's what you do
on most projects. You build a pad to elevation, then
excavate the trenches there.

If they needed to build that to elevation, why on
earth did they import material to get that pad elevation?
They could have gone somewhere else out on the site and
scraped up some dirt and moved it over. They imported more.

We're going to be able to demonstrate with
arbitration that Peek Brothers had absoclutely no
comprehension of what the elevations were on this project
when they did the work. So that's going to be our pesition,
and that's what we're going to argue about in front of an
arbitrator.

And I want to talk about triple A for a quick moment,
too. We're not asking for the legendary triple &

construction panel toc decide this, that's imported from the
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most expensive areas of San Francisco and Los Angeles to come
to Reno. This is going to be a local, somebody from either
Reno or Nevada that's going to be a construction lawyer that
knows this stuff, that knows how to read surveys, thalt knows
how the earthwork business works, and they're going to be the
ones —-- 1t's going to be a single arbitrater, and they're
going to decide this thing in a day or two.

If we go your route, Your Honor, the first thing I'd
de, 1f I'm Mr. Eman, is I would demand a jury trial because I
know I'm going tc lose if I have it in front of a triple A --

THE COURT: You know, it's funny you mention that.
I'll just hit the pause for a mcment.

An Administrative Order just went out either late

vesterday afternoon or this morning, you know, another

| Administrative Order from the Second Judicial District, and

it just pushed everything back., Courthouse remains closed
till March 14th, I think, or March 4th. Every trial that was
set te go in February is now in March. I mean, in the
pecking order, criminal justice trials where somebody is in
custody that has invoked their right to a speedy trial, they
go first; after that, and way down below, unfortunately, are
civil jury trials.

I'm not in any way, shape or form trying to, you

know, give the impression that these -- that businesses and
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people and entities that have bona fide disputes don't
deserve their day in court as promptly and safely as we
possibly can. But the reality is, 1if somebody demands a jury
now in a civil case, you're lcoking at 2023. It's just hard
to envisicn a scenario where it's other than that, even
though it's just January of 2021.

So usually what I'm seeing is, defendants in civil
litigation are the ones demanding the juries, not the
plaintiffs. Anyway, there you go.

Continue.

MR. ALLISON: Yeah. Well, in this case, I mean, I'wve
done enough trials to know, and so has everybody on this
screen, te know that, if I have a weak -- a case that's weak
on the facts, and I'm representing a local subcontractor, I'm
going to want to bring in a jury to have that decided against
a Las Vegas general contractcr, not -=-

THE CQURT: Well, no comment there. I'll concede we
have experienced, professional and reputable counsel all
invelved. In fact, it's a pleasure to have counsel at this
level.

MR. ALLISCN: Thank you.

So that's all I'll say about Lriple A.

and back to the idea that I think Your Honor was

struggling with me, that it seems like this contractual
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arrangement between SR and Peek is going to result in
arbitraticn every time, I'm going to -- I sat down, and I
kind cof did a diagram of that, you know, the four guadrants.
So you need to look at that provision, Exhibit W -- or
paragraph W.

And first off, i1f there's no arbitration provision in
the prime contract, there's no arbitration between the sub
and -- so there's half the contracts right there. Sc we
can't make Peek Brothers arbitrate with us if there's no
arbitration clause in the prime contract.

THE COURT: Good point.

MR, ALLISON: We can't make Peek Brothers arbitrate
with us on the lump-sum for the reason I explained on those
issues.

Now, there are issues on the lump-sum where I think
we could. And I did give two examples in my brief where on a
lump -- on a cost-plus, we would prcbably fail in a motiocn to
compel arbitration with a suk. And that would ke if there's
a trade damage dispute between two subcontractors, where Peek
Brothers runs over the scaffolding, and we had to back-charge
Peek and give the scaffold guy a change order. That's a

back-charge, and that's not going te touch the owner. So

that's -- that wouldn't ke decided.
And also, i1if SR is five miles into the -- over the
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GMP, meaning we are now paying for the project, and I have
now a change corder with a sub, that's not going to affect the
owner. The owner is not going to pay for that. So that
would be another example where we wouldn't -- I would fail in
a motion to compel arbitration.

This 1s the sweet spot we are talking about. This is
not all the time. This is kind of cne of those moments when
it is required. And that's because, as I explained our

position, where all Peek Brothers had to do is go scrape up

Esome dirt somewhere else on the project instead of importing
I

a ton of it and trying to make us pay for it.

You know, the owner is telling us, "I'm not paying
for that. Why didn't they go over there and scrape up the
material? Now I've got Lo pay to take off all this
additional material, too."

So that is why it involves issues of fact and law
related to the prime contract,

THE COURT: There's no counterclaim yet. It's
because we're not at that point in this case. You're still
determining —-

MR. ALLISON: Right.

THE COURT: -- the scope of the fight, but not yet
the merits of the case.

MR. ALLTISON: I would characterize it -- a
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counterclaim, I weculd call it as a setoff. It's a setoff
against their change order. Tt would be, you know, "We had
to do all these other things, so it's a setoff" argument.
And I think that's an appropriate thing to do anytime on a
project 1s, 1f you have setoffs, vou claim them when there's
a claim.

So that's going to happen no matter what, and that's
something that we think needs to occur in arbitration, which
will be decided in a day or two by somebody who really knows
this stuff.

I think I don't have anything else to say, unless
Your Honor has any additional guestions.

THE COURT: Well, here's what I'm going to do. I'm
going to give Mr. Aman two minutes to do a sur-opposition,
and then, since it's your motion, Mr. Allison, another minute
after that to respcnd to anything new he says.

Go ahead, Mr. Aman.

MR. AMAN: Your Honor, I'm going to take this
opportunity to simply say we're going to rest on where we're
at.

I think we've made it very clear that this is a
limited dispute involving a decision by one of SR
Construction's employees.

It's almost like the scenario counsel for SR
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Construction said: Backing over, it was a mistake, it was a
misguided direction. This is the means and methods that Peek
Brothers chose, and thereby this dispute has nothing to do
with the owner. And the master subcontract agreement, I
believe, supports cur position.

Thank vou, Your Honor.

THE COURT: Thank you.

Mr. Allison, anything final final?

MR. ALLISON: DNo. I'm good.

THE COURT: Okay. Give me just a moment here to
gather my thoughts. I'm going to just put you on mute, but
I'll still be here. It will be just about a minute and a
half,

(Off the record.)

THE COURT: All right. We're back on the record.

Two things. First thing: Motion tc compel
arbitration is denied.

The Court specifically finds that the dispute which
underlies the Complaint here does not involve an issue of
fact or law which the contractor is required to arbitrate
under the terms of the prime contract.

The Court adopts the analysis of the opposition, and
plaintiff shall prepare a short order, three pages or less,

consistent with its argument today, the Court's observations
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and guestions, and its briefing, run it by defense counsel as
to feorm only, consistent with our local rules on how much
time they get, and then submit an order hopefully that
defendant agrees as to form -- certainly not as to substance;
they've been arguing passionately against it -- and submit it
to the Court for review and entry. Submit it by e-mail to my
judicial assistant, both in Word form and BDF.

In the event parties cannot agree that the form
proposed by plaintiff accurately reflects what the Court has
just said, defendant shall contemporaneously, with plaintiffs
submitting the proposed order in Word and PDF, submit its
proposed order in PDF and Word as well, and then the Court
will merge or sign one or the other. That's number one.

Number two, as ilmportant as number one. The Court
exercises its discretion under Nevada Supreme Court Rule 252
and Second Judicial District Court Rule 6, I'm staying this
case, this litigation, other than the entry of this order,
for 90 days. ©No Answer 1s regquired; no dispositive motion is
required; no discovery; no nothing.

On or before April 30, parties are ordered to a
settlement conference with a neutral of their choosing;
presumably somebody with construction background, but doesn't
have to be.

If counsel cannot agree on a neutral after good-faith
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efforts, let the Court know by e-mail that you'rs at an
impasse even at that level, and I'll appoint someone from my
large Recledex of qualified neutrals, the cost of the event to
be shared equally, unless you're able to convince one of my
colleagues or a colleague in another judicial branch to
preside over your settlement conference, and move forward
with a settlement conference.

I'm going to set now a status hearing for 90 days or
so from now and see where everything stands. If you're
unable to resolve it after a settlement conference, I don't
need to know why, I don't need to know who was the stick in
the mud, or which side or who —-- "They cffered nothing." I
don't care. We're just going to go from that point forward
rules of engagement; how much time do you need for discovery?
We'll do it == we'll have a concierge judge for purposes of
streamlining the proceedings here; understanding that each
side has a different view factually ¢f what happened and
legally of what the facts that can be proven as applied to
the law, what kind of result. I get that.

I want toc have everyone bear in mind -- and I'm sure
they do -- that this Court's experience is, our system works
really well for $50,000-or-below claims because of the
mandatory Supreme Court Arbitration Program. And our system

works reasonably well for claims, you know, if you add
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ancther zerc and above,

But the middle, the 50 to 250, sometimes the cost of
the prccess can eat up the amount that's being argued, even
i1f there's a fee-shifting provisicn to the prevailer. But,
you know, I'm not trying to condescend here. Everyone Knows
that.

So I don't need to know 1f vou're unsuccessful. I
just need to know you tried in good faith, and you couldn't
do it. Then we will talk about what happens next the next
time I see you.

So, you know, 90 days, even in the pandemic world,
should be enough time to get this settlement done, settlement
conference done, like I said, by Zpril 30,

The case is stayed for 90 days. I'll set a status
hearing for, I guess, early May. And then game on.

MR. ALLISON: Your Honor --

THE COURT: BSo let's start with if either side has
any questicns.

Let me start with counsel for plaintiffs. B&ny
questions akout what I'm asking you to do with respect to
this order and what I'm asking you -- directing you to do
with respect to going through a settlement conference to try
really hard to work this matter out?

MR. AMAN: No, Your Honor. Perfectly understood.

41

JAO0763




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

THE COURT: All right. Thank you.

Mr. Alliscn, any questions from the defense?

MR. ALLISON: Just a timing issue, Your Honor.

I appreciate your crder. However, it's my
understanding of the law that, on a motion to deny a motion
to compel arbitration, that is immediately appealable to the
appellate level,

THE COURT: Well, the stay doesn't apply to that.

MR. ALLISON: I want to make sure my 30 days isn't
threatened. I need -- if I need to do that, I just need to
know —-- we could stay the entry of the order, which would
prevent me from having to worry about my appeal rights.

THE COURT: Okay. I like that opticn. I think
that's a splendid option as opposed to others.

We can stay entry of the order. Yeah. Since it's
fresh in everyone's minds, I would like the drafts on my
desk, you know, within a week or two.

And I'm not trying to have people work unnecessarily,
particularly when you're directed to a resolution event. On
the other hand, I don't want this to be something that has to
be dusted off and re-learned again 90 days from now if the
resolution is unsuccessful.

But, yes, for purposes of challenging for appellate

review this Court's decision to deny the request to order
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arkbitration,
the aggrieved.
Mr.

SO, Aman,

doesn't enter this order;

I don't want this order to affect the rights of

any objection if we -- the Court

it's just deemed held in abeyance

pending the

settlement conference?

MR. AMAN: No objecticn, Your Honor.

THE COURT: Mr. Allison, deces that address your
cencerns?

MR. ALLISON: Yes.

THE COURT: All right. BSo let me -- let's get some

dates then.

Settlement conference, let's say by April 15th.

That's 90 days from today, roughly. Tax day; right? An easy

day to remember.

And then, a week or two after that I'm going to give
you some proposed dates. If you c¢an quickly at least
preliminarily check your calendars and see if you're
avalilable; and, if not, we'll give you a new date. If you
say yes now, and 1t turns out there's a conflict you were not
But let me throw scme

aware o, we can pick a new date.

proposed dates out there the last two weeks of April, see if
that works.

Ms. DeGayner.

THE CLERK: Wednesday, April 21st, at 2:00 o'clock.
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counsel .

Court.

THE

MR.

THE

And

MR.

THE

COURT: OQkay. Let me start with plaintiff's

AMAN: That works for us, Your Honor.
COURT: Thank you.

defense counsel.

ALLISON: I'm cpen that day, ves.

COURT: Okay., That will be the order of the

Status hearing at that time.

Go ahead, Mr. Allison.

MR.

THE

MR.

ALLISON: One more gquestion.
COURT: Go ahead.

ALLISON: I'm processing your -- you know,

remember I have an owner UHS that I have to deal with, as

well.

. THE

MR.

conference?

THE

COURT: Well, they're not before me.

ALLISON: May I involve them in the settlement

COURT: Sure. At their discretion. I would

certainly encourage it, but they're not under the Court's

authority.

to be here.

Now,

They're not parties here, so0 I can't order them

if you want to truthfully tell them that "Judge

Breslow thinks it's a very good idea if they are available

and could participate because there might be issues that
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transcend this case,™ sure. I would think that would be a

very gcod idea., And I will not preciude them. But I'm not

ordering them because I don't have jurisdiction over them at

this time.

MR. ALLISCON: 0©Ckay. Thank you.
THE COURT: You're welcome.

All right. B8how of hands. Anybody else with a

gquestion or comment that they'd like to put on the record?

All right. Well, thank you very much, counsel. That

will conclude this hearing.

To you,

I wish everybody a pleasant rest of the afternoon.

your families, your staff, I hope you have a safe and

healthy rest of the winter.

The Court will be in recess.

Have a nice afternoon.

MR. ALLISON: Thank you, Your Honor.
MS. HAMMOND: Thank you, Your Honor.
THE COURT: Thank you.

(Recess. )
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STATE OF NEVADA )

COUNTY OF WASHOE )

I, ISCLDE ZIHN, a Certified Shorthand Reporter of the
Second Judicial District Court cof the State of Nevada, in and
for the County of Washoe, do hereby certify:

That I was present in Department 8 of the
above-entitled court on Thursday, January 14, 2021, at the
hour of 11:05 a.m. of said day, and took verbatim stenoctype
nctes of the proceedings had upon the matter of PEEK BROTHERS
CONSTRUCTION, Plaintiff, wversus SR CONSTRUCTION, Defendant,
Case No. CVZ0-01375, and thereafter reduced to writing by
means of computer-assisted transcription as herein appears;

That the foregcing transcript, consisting of pages 1
through 46, all inclusive{ contains a full, true and complete
transcript of my said stenotype notes, and is a full, true
and correct record of the proceedings had at said time and
place.

Dated at Renc, Nevada, this 19th day of January,

2021.

/s/ Isolde Zihn

Isolde Zihn, CCR #87
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Nevada Bar No. 8354

Emilee N. Harnmond, Esq.

Nevada Bar No. 14626

VILORIA, OLIPHANT,
OSTER & AMAN L.L.P.

327 California Ave.

Reno, Nevada 89509

(775) 284-88838

Attorneys for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

PEEK BROTHERS CONSTRUCTION,

INC., a Nevada Domestic Corporation. Case No.: CV20-01375

Dept. No.: 8
Plaintiff,

VS,

SR CONSTRUCTION, INC., a Nevada
Domestic Corporation; DOE Defendants 1 -
10.

Defendants.

ORDER DENYING DEFENDANT'S
MOTION TO COMPEL ARBITRATION AND STAY LITIGATION

Before the Court is a fully-briefed and submitted Motion to Compel Arbitration and Stay
Litigation ("Motion") filed on October 7, 2020 by Defendant SR CONSTRUCTION, INC. ("SR
Construction") by and through its counsel of record, The Allison Law Firm Chtd. The Court
issued an Order Setting Hearing on December 17, 2020 requesting oral argument on the
Motion. The Court heard oral arguments from the parties on January 14, 2021,

Accordingly, after consideration of the papers and pleadings on file in this case, the oral
argument presented by the parties, and the applicable law, the Court sets forth its written Order

as follows.
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I. FACTUAL BACKGROUND

This litigation arises out of a Master Subcontract Agreement ("Subcontract”) entered
into between SR Construction and PEEK BROTHERS CONSTRUCTION, INC. ("Peek
Brothers") in which Peek Brothers agreed to perform earthwork related to the construction of
the Northern Nevada Medical Center ("Project"). SR Construction is the prime contractor
("Contractor") on the Project, and Sparks Family Medical Center, Inc. ¢/o Universal Health
Services of Delaware ("UHS") is the owner of the Project.

During construction of the Project, a dispute arose between Peek Brothers and SR
Construction, which is the subject of the underlying Complaint. Tn the Complaint, Peck
Brothers alleges SR Construction directed Peek Brothers to import approximately 150,000
square feet of material ("material” or "structural fill") to bring the building pad to subgrade
elevation prior to Peek Brothers digging up the trenches and footings on the Project site. When
bidding the Project, Peek Brothers assumed it would use the material dug up from the trenches
and footings to bring said building pad to subgrade clevation. Peek Brothers maintains that,
despite importing the material and performing the work as directed by SR Construction, SR
Construction now refuses to pay the excess cost related to said work.

Accordingly, Peek Brothers filed a Complaint against SR Construction on September 2,
2020 for Breach of Contract, Attorneys' Fees, Unjust Enrichment, and Violation of NRS
Chapter 624. SR Construction now seeks an order of this Court compelling Peek Brothers to
arbitrate its claims pursuant to an arbitration provision contained under Exhibit D, § W of the
Subcontract.

II. STANDARD OF REVIEW AND APPLICABLE LAW

In Nevada, the district court has the authority to determine whether an agreement to
arbitrate exists or a controversy is subject to an arbitration agreement. See NRS 38.221; NRS

38.219(2); Philips v. Parker, 106 Nev. 415, 417, 794 P.2d 716 (1990). There must be an

agreement to arbitrate for there to be a presumption of arbitrability. Philips, 106 Nev. at 417,

794 P.2d at 716. Moreover, "arbitrability is usually a question of contractual construction,"
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which is, in turn, a question of law for the court's determination. State ex rel. Masto v. Second

Judicial Dist. Court ex rel. County of Washoe, 125 Nev. 37, 44, 199 P.3d 828, 832 (2009)
(citing Kennedy & Mitchell, Tnc. v. Anadarko Prod. Co., 243 Kan. 130, 754 P.2d 803, 805-06
(1988)).

Exhibit D, § W of the Subcontract contains a "Dispute Resolution" provision, which

provides as follows:

Contractor and Subcontractor shall not be obligated to resolve disputes arising
under this Subcontract by arbitration, unless: (i) the prime contract has an
arbitration requirement; and (ii) a particular dispute between Contractor and
Subcontractor involves issues of fact or law which the Contractor is required
to arbitrate under the terms of the prime contract.

Subcontract, Exhibit D, § W (emphasis added). Further, the prime contract only provides that
claims between the owner and the prime contractor shall be subject to binding arbitration. See
AIA Document A133 —2009, § 9.2 and ATIA Document A201 —2017, § 15.4.1.

Based on the foregoing, the Court finds that the dispute between Peek Brothers and SR
Construction does not involve issues of fact or law that must be arbitrated pursuant to the prime
contract because the dispute does not involve UHS. Therefore, the arbitration provision
contained in Exhibit D, § W of the Subcontract does not apply, and Peek Brothers is not
obligated to resolve the instant dispute by way of arbitration. As such, SR Construction's
request to compel Peek Brothers to submit its claims to the American Arbitration Association
("AAA") should be denied.

Accordingly, and good cause appearing,

IT IS HEREBY ORDERED the Motion to Compel Arbitration and Stay Litigation is
DENIED,

DATED this 13 day of hmmmEns2021.

April
Dyl L

BARRY L. BRESLOW
District Judge
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CONSTRUCTION ARBITRATION RULES

@
AMERICAN ARBITRATION ASSOCIATION DEMAND FOR ARBITRATION

Mediation: If you would like the AAA to contact the other parties and attempt to arrange a mediation, please check this box O,
There is no additional administrative fee for this service.

Name of Respondent: Peek Brothers Construction

Address: 2082 Resource Drive

City: Fernley State: Nevada Zip Code: 89408

Phone No.: 775-835-6472 Fax No.:

Email Address: travis@peekbrothers.net

Name of Representative (if known): Nathan Aman, Esq.

Name of Firm (if zpplicable}: Viloria, Oliphant, Oster & Aman LLP.

Representative's Address: 327 California Ave.

City: Reno State; Nevada Zip Code: 893509

Phone No.: 775-284-8888 Fax No,: 775-284-3838

Email Address: naman@renonvlaw.com

The named claimant, a party to an arbitration agreement dated  10/4/2019 (SR-Peck) -+ 5/6/20 (SR-UHS) , which provides for
arbitration under the Construction Industry Rules of the American Arbitration Association, hereby demands arbitration.

Arbitration Clause: Please indicate whether the contract containing the dispute resclution clause gaverning this dispute is a
standard industry form contract (such as AlA, ConsensusDOCS or AGC) or a customized contract for the specific project.

Contract Form: SR-Peek MSA, Exh D  W; SR-UHS ATA A133-2009, 4 9.2 and AIA A201-2017 154,

The Nature of the Dispute:

This involves the construction of the Nerthern Nevada Sierra Medical Center, There are three parties to this dispute: UHS is the owner, SR is the
general contractor, Peck Bros, is the excavation and grading subcontractor. Peek Bros. seeks payment for alleged changes to its scope of work.
SR disputes the change orders sought by Peck Bros, UHS has advised SR it also reiects Peek's chanse orders and advised it will not pav SR for the

Dallar Amount of Claim: $ 250,000.00

Other Relief Sought; & Attorneys Fees Ml Interest W Arbitration Costs O Punitive/Exemplary
O Other

Amount Enclosed: $ 2,650.00
In accordance with Fee Schedule: [l Flexible Fee Schedule I Standard Fee Schedule

Please describe appropriate qualifications for arbitrator(s) to be appointed to hear this dispute:

An attorney or construction industry professional with knowledgeable and experience in the presentation and defense of claims on a large
comnercial construction project. Ideally, the arbitrator should have experience in handling disputes involvin g the performance of site work,

Hearing Locale Requested: Reno, Nevada

Project Site: 625 Innovation Drive, Reno, Nevada 89511

Please visit our website at www.adr,org/support to file this case onfine.
AAA Customer Service can be reached at 800-778-7879.
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CONSTRUCTION ARBITRATION RULES

1}
AMERICAN ARBITRATION ASSOCIATION DEMAND EOR ARBITRATION

Estimated Time Needed for Hearings Overall: hours or 5 days ]

Specify Type of Business:

Claimant: General Contractor Respondent: Sitework Contractor

You are hereby notified that a copy of our arbitration agreement and this demand are being filed with the American Arbitration
Association with a request that it commence administration of the arbitration. The AAA will provide netice of your cpportunity to file
an answering statement,

Signa% {may be signed by a representative): Date:

oA P~

Name of Ciaimant: SR Construction, Inc.

Address {to be used in connection with this case): 3579 Red Rock Street

City: Las Vegas State: Nevada Zip Code: 89103

Phore No.: 702-877-6111 Fax No.:

Emall Address: tburton@srbuilt-usa.com

Name of Representative: Noah G. Allison, Esq.

Name of Firm {if applicable}. The Allison Law Firm Chtd,

Representative's Address: 3191 Fast Warm Springs Road

City: Las Vegas State: Nevada Zip Code: 89120

Phone No.: 702-933-4444 Fax No.: 702-933-4445

Email Address: neah@allisennevada.com

Notice: To begin proceedings, please file online at www.adr.org/flleonline. You will need to upload a copy of this Demand and the
Arbitration Agreement, and pay the appropriate fee.

* Please see attached sheet for information on additional
Regpondent,

Please visit our website at www.adr,org/support to file this case online.
AAA Customer Service can be reached at 800-778-7879.
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Name of Respondent: Sparks Family Medical Center, Inc, ¢f/o Universal Health Services of Delaware
Address: 367 South Gulph Road

City: King of Prussia

State: PA

Zip Code: 19406

Email Address: sean.applegate@uhsinc.com

Name of Representative {if known): Sean Applegate, Sr. Regional Project Manager
Name of Firm {if appliable): N/A

Representative’s Address: Same

City: Same

State: Same

Zip Code: Same

Phone No.; 267-496-2790

Fax No.:

Email Address; Same
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M{Hb Universal Health Services, Inc.
¥ [JHS of Delaware, Inc.

Memo

Date: July 23, 2020

To: Travis Burton, Senior Operations Manager, SR Construction
From: Sean Applegate, Senior Regional Project Manager, UHS
Re: Peek Brothers Dispute

Travis,

1 am following up in writing to summarize our discussion and position on the dispute with Peek
Brothers. It is my understanding that they are asserting that they are owed payment for bringing
additional import material {6,000 CY) to the site. Their assertion is that they were directed by SR
Construction to bring this additional material to the site to establish a building pad at elevation 43,
which, as | understand it, represents a change to their understood work plan of bringing the building
pad to an elevation of 42 and then using soils from the footing/grade-beam and utility trenches to
eventually reach subgrade.

Also, as | understand it, there was no real necessary change in their work plan as the construction
documents and subcontract agreement call for Peek Brothers to deliver a certified building pad at
elevation 43 and complete a rough graded site at the proper subgrade elevation as indicated on the
grading/site improvement drawings. Additionally, | understand that we now have additionai fill that
will now need to be hauled away from the site (6,000 CY) as it was not truly necessary in the current
scope of work that is subsumed under their subcontract, and Peek Brothers are requesting a change
order for this extra work.

UHS is rejecting this change order, and we are directing SR Construction to initiate dispute resolution
on the matter. SR Construction shall not settle or otherwise authorize payment of all or any portion
of the disputed change request under the terms of the Prime Contract without written authorization
from UHS. Itis our expectation that SR Construction will keep UHS fully apprised of any further
settlement discussions and/or dispute resolution proceedings until such time that a resolution has
been reached. UHS reserves all rights on this matter.

Thank you, and please let me know if you have any questions or comments regarding our stance on
this issue.

367 Sowth Gulph Road | King of Prussia, PA 19406.0958 | 610.768.330D | uhsinc.com
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Noah Allison

L A e ]

From: Auto-Receipt <noreply@mail.authorize.net>
Sent: Friday, September 11, 2020 10:52 AM
To: Noah Allison
Subject: Transaction Receipt from American Arbitration Association for $2650.00 (USD)

i.‘u_—ﬁx v b2 TR Sl D

Description: WebFile; Case 012000148368

Billing (nformation Shipping Information

Noah Allison

The Allison Law Firm Chtd
3191 E Warm Springs Rd
Las Vegas, Nevada 89120
Us
noah@ailisonnevada.com
7025334444

Total: $2650.00 (USD)

PR % CH e
11-5ep-2020 13:52:26 EDT
Transaction |D: 62554758325
Payment Method: Visa xxxx3528
Transaction Type: Purchase
Auth Code; 622713
¢
Al
New York, NY 10271
us

corpfinance@adr.org
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THE ALLISON LAW FIRM CHTD.

Noah G. Allison (Bar #6202)

Heather Caliguire Fleming (Bar #14492)
3191 East Warm Springs Road

Las Vegas, Nevada 89120-3147

Tel (702)933-4444

Fax  (702)933-4445
noah@allisonnevada.com

Attorneys for SR Construction, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA

PEEK BROTHERS CONSTRUCTION,

INC., a Nevada Domestic corporation, Case No.: CV20-01375

Plaintiff, Dept. No.: 8

VS.
[PROPOSED] ORDER SHORTENING

SR CONSTRUCTION, INC., a Nevada TIME
Domestic Corporation; DOE Defendants 1 -
10,
Defendants.
ORDER SHORTENING TIMEF,

Upon good cause shown, and pursuant to the Court’s order on April 13,2021, the Motion to Stay
Proceedings Pending Appeal shall be heard on a shortened time in the above-entitled Court on the

day of , 2021, at the hour of , in Department 8. Plaintiff’s Opposition

is due seven (7) days after the filing of the Motion. SR’s Reply is due seven (7) days after the filing of
Plaintiff’s Opposition.
Dated this day of , 2021,

DISTRICT COURT JUDGE

JA0780
Motion to Stay Proceedings, Page 1 of 1




THE ALLISON LAW FIRM CHTD.

3191 E. Warm Springs Road
Las Vegas, Nevada 89120-3147
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FILED
Electronically
CV20-01375

2021-04-29 04:22:55 PM
Alicia L. Lerud

Clerk of the Court
THE ALLISON LAW FIRM CHTD. Transaction # 8421290

Noah G. Allison (Bar #6202)

Heather Caliguire Fleming (Bar #14492)
3191 East Warm Springs Road

Las Vegas, Nevada 89120-3147

Tel  (702) 933-4444

Fax  (702) 933-4445
noah@allisonnevada.com

Attorneys for SR Construction, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF WASHOE, STATE OF NEVADA

PEEK BROTHERS CONSTRUCTION,

INC., a Nevada Domestic corporation, Case No.: CV20-01375

Plaintiff, Dept. No.: 8

VS.
SUPPLEMENT TO MOTION TO STAY
PROCEEDINGS PENDING APPEAL ON

SR CONSTRUCTION, INC., a Nevada ORDER SHORTENING TIME

Domestic Corporation; DOE Defendants 1 -
10.

Defendants.

COMES NOW Defendant SR Construction, Inc. (“SR”) by and through its counsel of record,
Noah G. Allison of the Allison Law Firm Chtd., and herein submits its Supplement to its Motion to Stay
Proceedings Pending Appeal on Order Shortening Time.

On April 28, 2021, the parties appeared before a settlement judge on the order of the Nevada
Supreme Court. Based on that appearance, the settlement judge recommended removal from the
settlement program. On April 29, 2021, the Nevada Supreme Court issued an order removing the case
from the settlement program and reinstating briefing. See Order Removing from Settlement Program and
Reinstating Briefing, attached hereto as Exhibit 1. The appeal is moving forward with all possible speed.
These events are further evidence that the appeal was not brought for improper purposes, such as to delay
the proceedings. Based on this, a stay is necessary so that the status quo is preserved until the Nevada

Supreme Court issues a decision on SR’s appeal.

JA0781
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THE ALLISON LAW FIRM CHTD.

3191 E. Warm Springs Road
Las Vegas, Nevada 89120-3147
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the social

security number of any person.

DATED this 29th day of April, 2021.

THE ALLISON LAW FIRM CHTD.

By: __ /s/ Heather Caliguire Fleming

Noah G. Allison (Bar #6202)

Heather Caliguire Fleming (Bar #14492)

3191 East Warm Springs Road
Las Vegas, Nevada 89120-3147
Attorneys for SR Construction, Inc.

Supplement to Motion to Stay Proceedings, Page 2 of 4
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THE ALLISON LAW FIRM CHTD.

3191 E. Warm Springs Road
Las Vegas, Nevada 89120-3147
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of THE ALLISON LAW

FIRM CHTD., and that on April 29th, 2021, I electronically filed the foregoing document with the Clerk

of the Court using the ECF system which served the following parties electronically:

Nathan J. Aman, Esq.

Emilee N. Hammond, Esq.

VILORIA, OLIPHANT, OSTER & AMAN, LLP
327 California Ave.

Reno, Nevada 89509

Attorneys for Peek Brothers Construction, Inc.

/s/ Nita MacFawn
Employee of The Allison Law Firm Chtd.

JA0783
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Exhibit #
Exhibit 1

INDEX OF EXHIBITS

Description

Nevada Supreme Court Order Removing from Settlement
Program and Reinstating Briefing

Supplement to Motion to Stay Proceedings, Page 4 of 4

# of Pages
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FILED
Electronically
CV20-01375

2021-04-29 04:13:14 PM

Alicia L. Lerud
Clerk of the Court

2645 Transaction # 8421261 : csulé

Nathan J. Aman, Esq.

Nevada Bar No. 8354

Emilee N. Hammond, Esq.

Nevada Bar No. 14626

VILORIA, OLIPHANT,
OSTER & AMAN L.L.P.

327 California Ave.

Reno, Nevada 89509

(775) 284-8888

Attorneys for Plaintiff

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

PEEK BROTHERS CONSTRUCTION,

INC., a Nevada Domestic Corporation. Case No.. CV20-01375

Dept. No.: 8
Plaintiff,

vs.
SR CONSTRUCTION, INC., a Nevada
Domestic Corporation; DOE Defendants 1 -
10.

Defendants.

PLAINTIFE'S OPPOSITION TO DEFENDANT SR CONSTRUCTION, INC.'S
MOTION TO STAY PROCEEDINGS PENDING APPEAL
ON ORDER SHORTENING TIME

COMES NOW, Plaintiff PEEK BROTHERS CONSTRUCTION, INC. ("Peek

Brothers"), by and through its counsel of record, the law firm of Viloria, Oliphant, Oster &
Aman L.L.P, and hereby opposes Defendant's Motion to Stay Proceedings Pending Appeal on
Order Shortening Time ("Motion to Stay™).

This Opposition is based on the following memorandum of points and authorities, any
exhibits attached thereto, any oral argument this Court wishes to entertain, and all other papers

and pleadings on file before this Court of utility in rendering a just decision.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

SR Construction seeks a stay from this Court pending the outcome of its appeal to the
Nevada Supreme Court of the Court's Order Denying Motion to Compel Arbitration and Stay
Litigation ("Order"). Despite thorough questioning and discussion of the parties' respective
positions during oral argument and a written order clearly delineating the basis for denial of SR
Construction's Motion to Compel Arbitration and Stay Litigation ("Motion to Compel"), SR
Construction now claims that this Court denied its Motion to Compel for "non-specified
reasons." However, the Court was exceedingly clear that, because this dispute does not involve
1ssues of fact or law that require arbitration pursuant to the prime contract and does not involve
the owner of the Project, UHS, the arbitration provision does not apply. Once again, arbitration
under the Subcontract is the exception, not the rule, and the Court's decision to deny SR
Construction's Motion to Compel is supported by both Nevada law and the express language of
the agreements in this case.

Peek Brothers absolutely did not agree—in the Subcontract or otherwise—to arbitrate a
dispute that does not involve UHS with the American Arbitration Association ("AAA").
Because it is extremely unlikely that SR Construction will prevail in its appeal, Peek Brothers
should not continue to be deprived of its right to properly prosecute its legitimate claims before
this Court. Additionally, the initial discovery process is generally the same in arbitration and
litigation — the same basic information will be exchanged. Consequently, any stay is merely a
delay tactic to prevent this matter from moving forward.

As such, Peek Brothers respectfully requests the Court deny SR Construction's Motion
to Stay and allow this case to proceed during the pendency of the appeal.

IL. FACTUAL AND PROCEDURAL BACKGROUND

Because Peek Brothers extensively laid out the facts of this case in its Opposition to
Motion to Stay, Peek Brothers incorporates those facts by reference herein and merely

summarizes those facts for the sake of judicial economy. The crux of this case is SR
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Construction's express directive to Peek Brothers to import structural fill to the Project site
rather than utilize the material excavated from the building footings and plumbing trenches
("spoils") to backfill those footings and build up the building pad. Despite performance and
substantial costs incurred by Peek Brothers, SR Construction refused to accept two Change
Orders for the additional material and labor that Peek Brothers expended in order to comply
with SR Construction's demands. Accordingly, Peek Brothers filed a Complaint against SR
Construction for Breach of Contract, Attorneys' Fees, Unjust Enrichment, and a Violation of
NRS Chapter 624.

After counsel for SR Construction accepted service of the summons and Complaint, SR
Construction filed a Demand for Arbitration with the American Arbitration Association
("AAA") on September 11, 2020. SR Construction then filed a Motion to Compel Arbitration
and Stay Litigation ("Motion to Compel") on October 7, 2020, requesting this Court compel
Peek Brothers to arbitrate its dispute based upon the fact that the owner of the Project, Sparks
Family Medical Center, Inc. c/o Universal Health Services of Delaware ("UHS" or "Owner"),
refuses to pay for SR Construction's mistake. Peek Brothers vehemently opposed the Motion to
Compel, and maintained that the instant dispute does not involves issues of fact or law that SR
Construction is required to arbitrate pursuant to its Prime Contract with UHS. See Plaintiff's
Opposition to Defendant SR Construction, Inc.'s Motion to Compel Arbitration and Stay
Litigation ("Opposition to Motion to Compel"), generally.

The Court entered an Order Setting Hearing on December 17, 2020, and the parties
appeared before this Court on January 14, 2020 to argue the merits of the Motion to Compel.
Throughout the hearing, the Court engaged in thorough and substantial questioning of counsel
during the parties' respective arguments and entered an oral ruling denying the Motion to
Compel. See January 14, 2021 Transcript of Proceedings of Hearing on Motion to Compel
Arbitration and Stay Litigation, attached hereto as Exhibit 1. The Court "specifically [found]
that the dispute which underlies the Complaint here does not involve an issue of fact or law

which the contractor is required to arbitrate under the terms of the prime contract." Exhibit 1,
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p. 38, Ins. 18-22. In addition, the Court expressly adopted the analysis outlined in Peek
Brothers' Opposition to Motion to Compel and directed Peek Brothers to prepare an order
"consistent with its argument today, the Court's observations and questions, and its briefing."
1d. at Ins. 22-24; p. 39, In. 1. The Court entered said Order Denying Defendant's Motion to
Compel Arbitration and Stay Litigation ("Order") on April 13, 2021.!

That same day, prior to entry of the Order, the Court held a status hearing in which the
Court discussed the outcome of the settlement conference and lifted its temporary stay of this
case. Immediately thereafter, SR Construction filed its Notice of Appeal with the Nevada
Supreme Court, seeking review of this Court's denial of its Motion to Compel. SR Construction
now seeks a stay with this Court pending the outcome of its appeal.

ImI. LEGAL ARGUMENT

Section 38.247 of the Nevada Rules of Civil Procedure ("NRCP") permits a party to
appeal a district court's order denying a motion to compel arbitration. NRCP 38.247(1)(a).
Should a party appeal such an order, that party may request that all proceedings be stayed
pending appeal. Pursuant to Rule 8 of the Nevada Rules of Appellate Procedure ("NRAP"), that
party must generally move for a stay in the District Court before seeking relief in the Supreme
Court or the Court of Appeals. Should a party seek relief in the Supreme Court or the Court of
Appeals, Rule 8(c) enumerates four factors that the court will consider in deciding whether to

issue a stay:

(1) whether the object of the appeal or writ petition will be defeated if the stay or
injunction is denied; (2) whether appellant/petitioner will suffer irreparable or
serious injury if the stay or injunction is denied; (3) whether respondent/real party
in interest will suffer irreparable or serious injury if the stay or injunction is
granted; and (4) whether appellant/petitioner is likely to prevail on the merits of
the appeal or writ petition.

NRAP 8(c).

1 At the January 14, 2021 hearing, the Court exercised its discretion to stay the litigation for ninety days, including
entry of the Order, pending the outcome of a settlement conference between the parties. See Exhibit 1, pp. 39-42.
That settlement conference was held on March 31, 2021. The settlement conference was ultimately unsuccessful
and the Court entered the Order thereafter. Consequently, there has already been a stay issued in this case, and an
additional stay would further delay Peek Brothers' ability to effectively and expediently prosecute its claims.
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In Mikohn Gaming Corp. v. McCrea, 120 Nev. 248, 250, 89 P.3d 36, 37 (2004), the

Nevada Supreme Court addressed a petitioner's motion for a stay pursuant to NRAP 8(a)(2)
after the petitioner appealed a district court order denying a motion to compel arbitration. The
court analyzed the factors outlined under NRAP 8(c), noting that the "the first stay factor—
whether the object of the appeal will be defeated if the stay is denied—takes on added
significance and generally warrants a stay of lower court proceedings" when the order appealed
from is an order refusing to compel arbitration. Id. Thus, "absent a strong showing that the
appeal lacks merit or that irreparable harm will result if a stay is granted," the Nevada Supreme
Court opined that "a stay should issue to avoid defeating the object of the appeal." Id., 120 Nev.
at 251-52, 89 P.3d at 38. However, the Nevada Supreme Court also made clear that a stay is not
automatic, and that the other factors must also be considered. Id., 120 Nev. at 253, 89 P.3d at

39.

A. NRAP 8(c) Enumerates Factors the Supreme Court—Not the District
Court—Must Consider

SR Construction relies entirely upon the Nevada Supreme Court's decision in Mikohn in
arguing that a stay is warranted in this case. SR Construction's reliance, however, is misguided,
as both the express language of NRAP 8(c) and the Supreme Court's opinion in Mikohn make
clear that the factors outlined therein are factors the Supreme Court—not the District Court—
must consider. See NRAP §(c) ("In deciding whether to issue a stay or injunction, the Supreme
Court or Court of Appeals will generally consider the following factors...") (Emphasis

added); see also Mikohn, 120 Nev. at 251, 89 P.3d at 38 ("[I]n determining whether to issue a

stay pending disposition of an appeal, this court considers the following factors...") (Emphasis
added). Thus, this Court is not bound by the decision in Mikohn is determining whether a stay
is warranted and may consider any factors that it deems appropriate to its analysis. However, to
the extent this Court finds the Mikohn factors persuasive, Peek Brothers addresses the Mikohn
decision as it relates to the facts of this case below.

1
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B. Mikohn Does Not Mandate a Stay Where the Appeal is Not Frivolous
or Brought for Dilatory Purposes

SR Construction maintains, without actually applying the Mikohn factors to the facts of
this case, that because its Motion to Compel is not frivolous or brought for dilatory purposes,
this Court must grant the instant Motion to Stay. See Motion to Stay, p. 7 ("Unless the appeal is
frivolous or the stay motion is brought purely for dilatory purposes, the Mikohn case mandates
a stay pending the outcome of the appeal"). Once again, this is an erroneous interpretation of
the Supreme Court's decision. The Mikohn decision explicitly states that, in light of the
significance of the first stay factor, a stay should be granted "absent a strong showing that the
appeal lacks merit or that irreparable harm will result." 1d., 120 Nev. at 251-52, 89 P.3d at 38
(emphasis added).

In analyzing the fourth NRAP factor—likelihood of success on the merits—the Supreme
Court recognized that "the party opposing the stay motion can defeat the motion by making a
strong showing that appellate relief is unattainable." Id., 120 Nev. at 253, 89 P.3d at 40. The
Supreme Court goes on to state that, "in particular, if the appeal appears frivolous or if the
appellant apparently filed the stay motion purely for dilatory purposes, the court should deny the
stay." Id. Quite contrary to SR Construction's representations, Supreme Court absolutely did
not state that unless an appeal is frivolous or the stay is brought for dilatory purposes, a stay is
mandated. The existence of those conditions merely weighs heavily in favor of a finding that
the appeal lacks merit.

Accordingly, the Nevada Supreme Court—or this Court—need not find that SR
Construction's appeal is "frivolous” or "brought for dilatory purposes" in order to deny SR
Construction's Motion to Stay. Rather, this Court should deny the Motion to Stay because its
denial of the Motion to Compel is not clearly erroneous, was based on substantial evidence, and
SR Construction is unlikely to prevail on the merits of its appeal.

11
1/
11
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C. SR Construction is Not Likely to Prevail on the Merits of Its Appeal.

Under Section 38.219 of the Nevada Revised Statutes, "[a]n agreement contained in a
record to submit to arbitration any existing or subsequent controversy arising between the
parties to the agreement is valid, enforceable and irrevocable except as otherwise provided in
NRS 597.995 or upon a ground that exists at law or in equity for the revision of a contract."
NRS 38.219. In Nevada, the district court has the authority to determine whether an agreement
to arbitrate exists or a controversy is subject to an arbitration agreement. See NRS 38.221; NRS

38.219(2); Philips v. Parker, 106 Nev. 415, 417, 794 P.2d 716 (1990). There must be an

agreement to arbitrate for there to be a presumption of arbitrability. Philips, 106 Nev. at 417,
794 P.2d at 716. "Nevada courts resolve all doubts concerning the arbitrability of the subject

matter of a dispute in favor of arbitration." Int'l Assoc. Firefighters v. City of Las Vegas, 104

Nev. 615, 618, 764 P.2d 478, 480 (1988). However, "[i]f the court finds that there is no
enforceable agreement, it may not...order the parties to arbitrate." NRS 38.221(3); see also

AT&T Technologies, Inc. v. Communication Workers of America, 475 U.S. 643, 648 (1986)

("arbitration is a matter of contract and a party cannot be required to submit to arbitration any
dispute which he has not agreed so to submit") (internal citations and quotations omitted).
"This axiom recognizes the fact that arbitrators derive their authority to resolve disputes only
because the parties have agreed in advance to submit such grievances to arbitration." AT&T
Technologies, 457 U.S. at 648-49.

"The question of whether an agreement to arbitrate 'exists is one of fact, requiring [the
Supreme Court] to defer to the district court's findings unless they are clearly erroneous or not

m"m

based on substantial evidence." Truck Ins. Exchange v. Palmer J. Swanson, Inc., 124 Nev. 629,

633, 189 P.3d 656, 659 (2008) (quoting May v. Anderson, 121 Nev. 668, 672-73, 119 P.3d

1254, 1257 (2005)). Substantial evidence is "'that which a reasonable mind might accept as

adequate to support a conclusion." McClanahan v. Raley's Inc., 117 Nev. 921, 924, 34 P.3d

573, 576 (2001) (quoting State, Emp. Security v. Hilton Hotels, 102 Nev. 606, 608, 729 P.2d

497, 498 (1986) (internal quotations omitted)).
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L The Dispute Between Peek Brothers and SR Construction Does
Not Involve UHS and Does Not Require Arbitration Pursuant to
the Prime Contract.

This Court is well aware of the arguments raised by Peek Brothers in its Opposition to
Motion to Compel and presented during oral argument. Thus, Peek Brothers incorporates those
arguments herein and reiterates such arguments only as relevant to the instant Motion to Stay.

Exhibit D, § W of the Master Subcontract Agreement ("Subcontract"), attached hereto as

Exhibit 2, contains a "Dispute Resolution" provision, which provides as follows:

Contractor and Subcontractor shall not be obligated to resolve disputes arising
under this Subcontract by arbitration, unless: (i) the prime contract has an
arbitration requirement; and (i) a particular dispute between Contractor and
Subcontractor involves issues of fact or law which the Contractor is required
to arbitrate under the terms of the prime contract.

Exhibit 2, Exhibit D, § W (emphasis added). This provision makes exceedingly clear that SR
Construction and Peek Brothers are not required to arbitrate unless certain conditions are met.
Arbitration is the exception, not the rule. Consequently, based on the express terms of the
Subcontract, Peek Brothers and SR Construction are not obligated to resolve disputes under the
Subcontract unless the prime contract both includes an arbitration requirement and the dispute
between Peek Brothers and SR Construction involves issues of fact or law that the prime
contract requires SR Construction to arbitrate.

In this case, the Prime Contract, which is comprised of AIA Document A133 — 2009,
attached hereto as Exhibit 3, and AIA Document A201 — 2017, attached hereto as Exhibit 4,
does provide for arbitration of disputes but only between UHS and SR Construction. It does not
include any language whatsoever regarding "issues of fact or law" which require SR
Construction to arbitrate disputes with its subcontractors. Therefore, the dispute between Peek
Brothers and SR Construction is not subject to arbitration.

As noted both in Peek Brothers' Opposition to Motion to Compel and by this Court
during oral argument, SR Construction's argument—that disputes involving payment for work
performed by subcontractors must be arbitrated because UHS is responsible for payment to SR

Construction—Ileads to the absurd and contrary conclusion that all disputes between SR
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Construction and its subcontractors be arbitrated. Had this truly been the result intended, SR
Construction could have and should have included an arbitration provision in the Subcontract
that required arbitration of all disputes.

In addition, while the Prime Contract allows a contractor to include as parties to an
arbitration "Subcontractors to Contractor that Contractor deems relevant to the matter in
dispute," this assumes that there actually is a dispute between SR Construction and UHS-—the
only parties to the Prime Contract. Despite including UHS as a "respondent" on an attached
page to its Demand for Arbitration, SR Construction has absolutely and unequivocally failed to
bring a claim against or allege a dispute with UHS. See Demand for Arbitration, attached
hereto as Exhibit 5. Rather, UHS was apparently included as a "respondent” solely as a
misguided attempt to force Peek Brothers into arbitrating a dispute that is not subject to the
arbitration provision.

Accordingly, the instant dispute does not involve UHS, is not required to be arbitrated
pursuant to the terms of the Subcontract or the Prime Contract, and may be properly litigated in

district court.

il This Court's Decision was Not Clearly Erroneous and Was
Based on Substantial Evidence.

Based on the foregoing substantial evidence, the Court adopted the arguments raised in

Peek Brothers' Opposition to Motion to Compel and explicitly found as follows:

[TThe Court finds that the dispute between Peek Brothers and SR Construction
does not involve issues of fact or law that must be arbitrated pursuant to the prime
contract because the dispute does not involve UHS. Therefore, the arbitration
provision contained in Exhibit D, § W of the Subcontract does not apply, and
Peek Brothers is not obligated to resolve the instant dispute by way of arbitration.
As such, SR Construction's request to compel Peek Brothers to submit its claims
to the American Arbitration Association ("AAA") should be denied.

Order, p. 3.
Because "the question of whether an agreement to arbitrate 'exists is one of fact," the

Nevada Supreme Court will "defer to the district court's findings unless they are clearly

m

erroneous or not based on substantial evidence.” Truck Ins. Exchange v. Palmer J. Swanson,
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Inc., 124 Nev. 629, 633, 189 P.3d 656, 659 (2008) (quoting May v. Anderson, 121 Nev. 668,

672-73, 119 P.3d 1254, 1257 (2005)). Here, the Court's decision was nof clearly erroneous, is
supported by the express terms of the agreements at issue and Nevada law, and was made after
thorough briefing of the issues and questioning of counsel for the parties during oral argument.
As such, it is extremely unlikely that SR Construction will succeed on the merits of its
appeal, and this Court should deny SR Construction's Motion to Stay. See Mikohn, 120 Nev. at
253, 89 P.3d at 40 ("[T]he party opposing the stay motion can defeat the motion by making a

strong showing that appellate relief is unattainable™).

D. Contrary to the Rationale Outlined in Mikohn, the Object of the
Appeal will Not be Defeated if this Court Declines to Stay the
Litigation Pending Appeal.

Not only is SR Construction unlikely to prevail in its appeal, Peek Brothers submits that
the first NRAP 8 factor actually weighs in favor of denying SR Construction's Motion to Stay.
The Supreme Court decided Mikohn almost exactly seventeen years ago in 2004. While the
undersigned counsel is unaware of how the AAA functioned at that time and whether it truly
was a less costly, more efficient alternative to litigation, the same certainly cannot be said today.
Arbitration with the AAA is currently cumbersome, devoid of rules, and is often more
expensive than litigation. Thus, the rationale espoused in Mikohn — namely that "[a]rbitration,
as an alternative dispute resolution mechanism, is generally designed to avoid the higher costs
and longer time periods associated with traditional litigation" — no longer holds water. Mikohn,
120 Nev. at 252, 89 P.3d at 39. Based on the undersigned's experience, there are no longer
"monetary and timesaving benefits" to proceeding with AAA rather than the courts.?

With that being said, the AAA rules — just like the Nevada Rules of Civil Procedure —

provide for the amendment of claims and counterclaims, the early exchange of documents in

2 The foregoing position must be evaluated based on experience, as every case is different and there is no case law
to support either position. However, there are numerous articles that discuss the increased cost of Arbitration versus
litigation. For example this Washington Post news item cites to a study by the nonprofit advocacy organization
Public Citizen, entitled Second Thoughts About Arbitration: It Can Be More Expensive Than Litigation in Contract
Disputes. https://www.washingtonpost.com/archive/realestate/2002/05/18/second-thoughts-about-arbitration-it-can-
be-more-expensive-than-litigation-in-contract-disputes/2 fbdf4df-a90a-484a-8 ffe-cSbfcd255838/
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discovery, participation at hearings, and the submission of dispositive motions to the arbitrator.
Given that this case is at its inception, the object of SR Construction's appeal would not be
defeated because the parties will simply proceed along the same procedural path as they would
if they were proceeding under the AAA arbitration without the expense of a AAA arbitrator
who bills at an hourly rate. In the event this litigation continues and SR Construction prevails
on appeal, the parties can simply utilize the documents and evidence they obtained in discovery
in the arbitration proceedings and will not be required to duplicate their efforts. If anything, the
parties will realize a cost savings by not having to pay an arbitrator for any hearings related to
the discovery in this case.

IV.  CONCLUSION

Based on the foregoing, Peek Brothers respectfully requests this Court deny SR
Construction's Motion to Stay Proceedings Pending Appeal on Shortened Time and allow this
litigation to proceed during the pendency of SR Construction's appeal.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding
document does not contain the social security number of any person.

DATED this___~ day of April, 2021.

VILORIA, OLIPHANT,
OSTER & AMAN L.L.P.

By:

Nathan J. Aman, Esq.
Nevada Bar No. 8354
Emilee N. Hammond, Esq.
Nevada Bar No. 14626
327 California Ave.

Reno, Nevada 89509
(775) 284-8888

Attorneys for Plaintiff
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IN THE SECCOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
HONCRABLE BARRY 1., BRESLOW
PEEK BROTHERS CONSTRUCTICN,
Plaintiff,
vs. Case No. CV20-01375
SR CONSTRUCTION, Department No. 8

Defendant.

TRANSCRIPT OF PROCEEDINGS
Hearing cn moticn to compel arbitration and stay litigaticn
January 14, 2021

LAPPEARANCES :

For the Plaintiff: Nathan Aman
Fmilee Hammond
ACtorneys at law
Reno, Nevada

For the Defendant: Noah Allison
Attorney at law
Las Vegas, Nevada

Reported by: Isolde Zihn, CCR #87
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RENO, NEVADA, THURSDAY, JANUARY 14, 2021, 11:05 &.M.

THE COURT: Good morning, counsel.

If everybedy could turn on their wvideo and audic.

Okay. Geod morning.

I'm Judge Breslcw, presiding judge in Department 8§,

This is the time and place set for a hearing on
defendant's motion to compel arbitration and stay the
litigaticon in case number civil 20-1375, Peek Brothers
Construction versus SR Construction,

We are proceeding this morning virtuzlly, as we have
for several months, on account of the global COVID-19
pandemic. We are allowed to have court hearings this way,
that is, pursuant to simultanecus audiovisual means as
allowed by Nevada's Supreme Court Rule Subpart 9 and various
administrative orders of Nevada's Second Judicial District
Court.

The hearing this morning is open to the public via a
link on the court's website.

The Court recognizes its court clerk, Ms. DeGayner,
and its certified shorthand reporter, Ms. Zihn, who, like the
Court itself, are joining from Washce County, Nevada.

Starting with counsel for plaintiff, Peek Brothers.
And ladies first. Will you please identify yourself for the

record; alsc what county and state you're joining us from,
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Ms. Hammond.

M3, HAMMOND: Good afternocn, Your Honor.

Fmilee Hammond, on behalf of Peek Brothers
Construction. |

And I am Joining you frecm Washoe County.

THE COURT: Excellent. Thank you. Nice to see you.

Mr. Aman.

MR, AMAN: Nathan Aman, also joining from Washoe
County, on behalf of Peek Brothers.

THE COURT: Thank you very much.

Mr. Allison, on behalf of the defendant.

MR. ALLISON: Good morning, Your Honor.

Necah Allison, appearing on behalf of SR Construction;
joining from Clark County, Nevada.

THE CCURT: Excellent.. Thank you.

Well, it's defendant's motion to compel arbitratiocn
and stay, so let me hear, of course, first from the defense,
then plaintiff, and then we'll close up with defense.

I, of course, reserve my right to interrupt freely
and often to question, debate, challenge and better
understand your positions.

And let me say as a preface tc all sides that, first
of all, I apologize if this matter has been submitted for

over 60 days. T know you're waiting for an answer from this
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Court sc that you can either move forward, based on the
Court's decision, or 1f a party is sufficiently aggrieved,
take it to a different court for immediate appellate review.
But it's a product of, we had the holidays, and we'wve had
what's going on outside on many different levels.

So T apologize to all counsel and your respective
parties for the delay associated with the Court deciding that
a hearing would be beneficial, and then finding a date that
worked.

I also apologize that we started a few minutes late
because I accidentally knocked my camera off my laptop onto
the ground and had to put it back together quickly before the
hearing. But levity aside, I know this 1s an important
issue.

But, you know, unless I'm wrong, it really boils down
to the Court's view of the guestion of whether the dispute
between your clients involves an issue of fact or law which
the contractor is required tc arbitrate with the owner under
the prime contract., Because it seems like the language of
the subcontract indicates that the contractor and the sub are
not cbligated tec arbitrate, unless both A and B or 1 and 2
apply; one being that the prime contract has an arbitration
requirement. It does. Sc we're really left with part

two: that the particulsr dispute between the contractor and
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the sub involves issues of fact or law which the contractor
is required to arbitrate under the terms of the prime
centract.

30, I guess, by a show of hands, does anyone disagree
that's really what we're here to discuss? I mean, is it more
than that, less than that, or other than that? If you
disagree, please raise your hand.

All right. So we're on the same page on what we're
here to de. All right.

So the movant should please go forward, make argument
as to that point and anything elsz yeou believe would inform
the Court as tc their view.

Please procesd,

MR, ALLISON: 2All right. Thank vou, Your Honor.

I appreciate your remarksi And I'm going to try to
just cut to the issue that Your Honor referenced.

I know Your Honor understands very well the standards
and preferences for arbitraticn with respect to the case law
and NRS Chapter 38, so I'm not going to belabor that, but
that is important, I think, for the way you need tc approach
your decision.

THE COURT: There's a general -- I wouldn't use the
word "bias," but incentive, a general acceptance of the idea

that the parties have decided to agree to resolve their
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differences other than with access directly tc the Court.
That's te be enforced and generally encouraged.

Now, there's a whole body ¢f law -- not law -~
there’s a whole bunch of legal notes, law school notes,
papers by neutrals, litigants' counsel, who have said that
that's a ncoble idea gone astray over the last 25 years
because of the time and expense, savings that hasn't really
borne ocut particularly these very complex, heavy-lift,
three-arbitrator, JAMS arbitrations in San Francisco with
people from around the country and the werld. It cests just
as much, takes just as long. But it's a noble idea, and the
judiciary, by and large, seems to review these in a way to
encourage this.

So that's the law, and I generally accept that as
guiding this Court's principle, if it's a close call.

MR. ALLISON: Understcod. Thank you.

I'1ll set the table a little bit with just describing
the delivery method of the project. It's in my brief, but I
think it's important. I think it goes to the heart of why
this is required of the arbitrator under the prime contract.

This i1s for the construction of the hospital that's a
Sparks medical facility.

THE COURT: I've driven by it many times on my way to

the eye doctor, who offices 100 or 200 yards away from there.
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Big, giant project. 1It's going to serve this community,
hopefully, well for many years. And the people that live
here should be thrilled that people are investing this in
this community.

MR. ALLISON: Yes. And thank you.

And as 1s typical for very large projects like this,
the delivery method is a cost-plus-GMP method.

And, Your Honor, I den't want to insult -- if you're
familiar with how a ¢ost-plus-GMP contract differs from a
lump sum ccntract, I won't get into it too much, but that's
the key.

And that's why, when Peek Brothers makes the argument
that -- the way we're arguing is, that every time there's a
dispute between a sub and a general, it must be arbitrated,
that's not the case. But it 1s the case quite often when
it's a lump-sum -- when it's a cost-plus-GMP contract. And
I'll explain why,

In a cost-plus-GMP contract, the owner is obligated
to pay for the costs of construction, plus a fee to the
general contractor. It's limited to the guaranteed maximum
price. But the gcal and the hope and prayer of the owner is
that, whatever the project costs, and the fee of the general
contractor, 1is going to come in below the guaranteed maximum

price; meaning, you know, the project could be —-- the
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guaranteed maximum price could be a million dollars, and if

the cost of the project comes in at $800,000, it's great for
the owner. He only has ended up payinag for the cost cf the

project, plus the guaranteed maximum price.

The cost of the work includes everything that the
general contractor pays to the subcontractor. That includes
change orders, typically.

When there's a -- so let's take, for example, an
earthwork subcontractor like you would have for Peek
Brothers, and let's assume that it's -- I am going to use
round numbers -~ there's a hundred-thousand-dollar contract
with them. And that's the line item for earthwork in the
million-dollar-guaranteed-maximum-price contract.

If there's change orders to the earthwork contractor,
that line item goes up by whatever the change order is. So
let's say there's a $30,000 change order. So it's $150,000.
Well, where does that come from?

That comes from a contingency line item that's in the
contract. So 50,000 in centingency comes out and goes in the
line item for the earthwork contractor, which the owner has
to pay for.

Then, at the end of the project, you add up all the
costs, and 1f it's below the guaranteed maximum price, the

contingency item, what's left of it, is crossed out, and the

JA0809




10

11

12

13

14

15

16

17

18

19

20

z1

22

23

24

owner doesn't have to pay that.

So my point 1is, and why this is sc¢ important to this
matter, 1s that when a subcontractor makes a change corder
request cn a guaranteed-maximum-price-~lump-sum —-- or
cost-plus project, the -~ lost my thought. The -- hang on a
second. I've got to get my —--—

THE COURT: That's ckay. I can have the court
reporter read back the beginning of the sentence, if you'd
like,

MR. ALLISON: No, thank you. That's not necessary.

So when there's ~-- when the subcontractor has a
change order on a guaranteed-maximum-price contract, and it
increases the line item for that work, that's extra meney out
cf the owner's pocket, no matter what. He's got to pay for
that.

So when a subcontractor's change order has merit,
obviously the owner is going to be happy to pay for that
because it's part ¢f the cost of the work, and it should be
increased.

When the subcontractor's change order lacks merit,
mezaning it's not based on -- it shouldn't be included as a
cost of the work because it was due to an error or a problem
caused by The subcontractor itself -- which is the

allegation -- our allegation in this case -- the owner should
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not have to pay for that. And that's exactly what has
happened in this case.

Peek Brothers has made a change order demand in this
matter. SR Construction is a general contractor, which kind

of is in the middle, and it kind of acts as an advocate for

both the sub, when necessary. The owner 1s an advocate for
the owner and the sub. That's what a good general contractor
does.

SR lodked at the change order and said, "This really
deoesn't have any merit," and it advised the owner as such
that: We're being asked to give a change order to the
subcontractor. It's goling to cost you, Mr, Owner, an extra,
whatever, hundred thousand dollars. What do you think? We
don't think it has merit.

.Well, the owner -—- and you saw the exhibit -- wrote a
memo and said: Absolutely not. We refuse to pay this change
order. SR, 1f you try to bring it to us, we are going to
tell you: Absolutely not.

So that now puts SR in the middle of this thing, so
what do we do? Peek Brothers meves forward and files —-
proceeds to demand its change orders. And now we have to

either agree to proceed with litigation in this forum, or we

go ahead and we -- recognizing that we have exposure to the
owner for exactly what we have exposure to -- the owner might
10
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not -- doesn't agree with it, we now have the need to bring
it into arbitration. So that's what we did: We demanded
arbitration.

We named the owner in the arbitration. And the
reason why you name the owner in the arbitration is because,
while we agree the owner and SR are completely on the same

page that it lacks merit, at the end of the day, the

arbitrater in this case is going to have to say, if things

go -- if things were to go, for example, Peek's way --

THE CQURT: They would award against the owner, and
the owner would back-charge the general,

MR. ALLISON: Right. So we would be stuck. &And if
this thing goes intec two different forums, if we have to go
through this forum with Peek Brothers, the arbitrator has no
obligation to do. what you say. If this goes through
arbitration with the owner, which is where we would have to
go on that issue, identical issue, you don't have to do what
the arbitrator says. So we have this complete disjunction
that is cured by the contract documents themselves, which is
why we get to the heart of the issue, why this involves
issues that must be arbitrated under the prime contract.

And then I'd refer you —-- because I think there was

another argument made by Peek Brothers that the prime

contract doesn't really speak to involving the subcontractor

11
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on claims,

Well, I'm geing to point to the section in the -- in
a201 -- which I'll give you the exhibit number in a
moment ~- Secticn 15.4.4.4 says, "Arbitration at the

contractor's election may include subcontractcecrs teo the
contractor that the contractor deems relevant to the matter
in dispute, and upon subcontractor's request, the arbitrator
shall decide all or a particular portion of a dispute between
the contractor and a subcontractor. B&And as the contractor
may request, the arbitrator shall speak to the extent that
the arbitrator's decisicn regarding a dispute between the
centractor and owner and the dispute between contractcr and
subcontractor are interrelated.®

That 1s the arbitrator’'s obligatien. That is also
standard AIA language. That's the standard AIA a201
language.

So it's not anything funky here, Judge. This is
what's normal and typical in a general condition to a
contract. And that is exactly what we want -- where we go.
If we get into arbitration, and Peek Brothers wants to go to
the arbitrator and say, "I want you to speak as to how these
are interrelated," the contract documents allow that —- allow
Peek Brecthers' owner, SR, to ask the arbitrateor to do that.

But that's something that everybody contracted to do.

12
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THE COURT: Well, let me ask you this, though. Not
to interrupt. Let's look at it for a minute from Peek
Brothers. They say, "Okay. First of all, our contract
doesn't have an arbitration agreement." And, I mean =-- no.
Let's back up,

The agreement that you have with the owner is between
you two. Now, I realize the jurisprudence suggests that a
third-party sub like this can be brought in, and that's one
of the bases that your client is suggesting the Court sheculd
look at this under.

But they say: The exception here -- it's rendered
meaningless; right? This is Peek Brothers: This doesn't
mean anything -- I'm pointing to my other screen here, where
I have a copy of Exhibit D, Section W, the subcontract
number, the dispute resoluticn -- right? -- that I went over.
It says you have to satisfy A and B or 1 and 2. "The
particular dispute between a contractor and sub involves
issues of fact or law which the contractor is required to
arbitrate under the terms of the prime contract."

Now, Peek Brothers says, 1f this Ccourt views it the
way you're suggesting it should, then that's pretty much
everything; that the exceptiocn subsumes the rule. This
should be: We don't have to arbitrate, you know, unless,

But 1f you're saying that just because the general is in the
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middle of it, they're always going Lo ke in the middle of it,
or they're often going to ke in the middle of it. And so if
you want us to agree to arbitrate all disputes, you should
say so. This just gokbles up almost everything in its sight.
So the Court 1s struggling with that a little bit.

How do you, Mr. Allison, respond to that?

MR, ALLISCN: I have a great response, Judge, and
that is: The illustration I gave you was for a cost-plus-GMP
delivery system.

THE COURT: Right.

MR. ALLISCN: There's other kinds. 1In fact,
remember, this master subcontract agreement that you're
referring to is intended to govern all contract relationships
between SR and Peek Brothers. The idea is that they enter
into this master agreement, and as projects_come along, a
work order is issued, which incorporates the terms and
conditions of the master contract.

Sc had this merriage not been dissolved five months
into it, and we were -- had been doing this for years and
years and years, we would have lots of successful proiects
under cur belts. 2And some of those, many of those, would
invelve lump-sum contract arrangements with the owner.

Ncw, a lump-sum i1s completely different than a

cost-plus contract. The owner pays -- promises to pay an
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amount of money irregardless of whether it's -- it has no
bearing or relation te what it actually costs. The owner is
just willing to pay a sum amount of money to get his
censtruction project delivered.

If that's the case, and there's a dispute between.

SR and the subcontractor over that, over a change crder, and
there's no -- we're not seeking -- there's no change between
the owner and the GC, the change order means nothing anymore.
It's meaningless, because the owner doesn't -- he's always
going to pay the lump-sum amount. So it doesn't mean
anything.

In that situation, which wcould be pretty common, Peek
Brothers would be absolutely correct to sav that that would
be something that doesn't involve --

THE COURT: That's not in play here, because we have
a cost-plus contract.

MR. ALLI3ON: Yes, this is a cost-plus contract.

THE COURT: I understand. But, so, I mean -- okay.
But the sub -- well, I'm just trying to think out loud here,
The sub is then, I guess, wedded to or stuck with the fact
that the general contractcr had a cost-plus contract with the
owner as opposed to a lump-sum. And 1if it was a lump-sum
centract, then the arbitration and dispute resolution

analysis might be different.
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All right. Let's do this, Mr. Allison. I'm going tc
get back to you. I'm going to make sure everyone has their
full opportunity to explain to the Court their view, and why
the Court should see it that way. But let me talk to thcse
opposing the moticn.

Who wcould like to address it first?

MR. AMAN: Nathan Aman, on behalf of Psek Brothers.

THE COQURT: Thank you.

MR. AMAN: I guess it's still morning, Your Honor.
Good morning.,

First of all, I want to talk about the very issue
that you started with: Why not arbitration? And in our
experience, just as Your Honor discussed, the triple A
arbitration for construction cases is cumbersome. The
discgvery rules are vague, hard to enforce. There's issues
throughout it. We've gone through this with my office on
multiple occasions, and you end up paying three different
arbitrators from all over the cocuntry that don't necessarily
understand the manner and practices of this particular
loccale, so it gets intc all sorts of issues. We do not want
to be involved there.

In many cases, arbitration is preferable, especially
in the Court's Arbitration Program. We like utilizing the

Arbitration Program because it does work out to be cheaper
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and more effective,.

But in our experience going through. triple A, that's
not the case. It was born with good intentions, but it has
morphed into an animal unto itself that becomes expensive,
cumbersome, time-consuming. And this case isn't necessary
for 1it.

Maybe i1if we had a delay damages cazse where it was
very important to discuss the coﬁstruction schedule and
everything that went wrong with the construction schedule
cases we've had before, then it might be important tec have
the experienced panel to really understand that process.
That's not what this case is about.

The question then becomes: Why does SR want 1it?

It has this, I want to say, improper idea that the
owner 1s going to be required to pay for this. - 2nd as I'll
explain, that's not the case.

And as Your Honor also peinted out, one of the most
important 1ssues here is the arbitration provision itself.
The arbitration provision here is the exception; not what is
mandated, but the exception. And once we discuss this a
little bit further, we'll talk about the language. But the
facts are important.

And in 3. R.'s pleading they essentially ignore the

facts and focus on the contractual relaticnship between the
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prime contractor, the owner, and it truly has no relevance to
this issue before us today.

THE COURT: Well, why not? Because you Jjust heard
Mr. Allison say, "Judge, if you dec not order arbitration
here, we're going to ke dual-tracking this.”

Maybe my response to Mr. Allison, then, along the
lines cof, "Well, maybe, then hit the pause button on the
arbitraticn, if this case goes to litigation, and see what
happens here before you have to go to arbitration.”

Because if Mr. Alliscon's client prevails, if this
matter goes to litigation, there's nothing to arbitrate with
the owner. On the other hand, if they don't prevail, well,
then that's a horse of a different ceolor. So what do you

think of his dual-tracking argument: "Judge, let's try to

avoid that, if we can"?

MR. AMAN: Well, Your Honor, I don't think there's
going to be a dual-tracking issue. I want to go into the
facts of this case because that's important, because that's
the entire arbitration provision right there. It's talking
about the facts that give rise to the arbitration provision
or the law. And at this point, there is ne law, there's no
NRS 624 provision that's mandating arbitration, so it's all
about the facts. And then you get into the very confusing

language that goes into the AIA 133 and the AIA 201,
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Let's talk about the facts here, We have a

contractual relationship between the cowner, which is UHS, and

SR Construction to build & project. Whatever their contract
|

is, it is.

Then you have Peek Brothers' Construction ceontract
with SR Construction, which the final c¢ontract was
approximately three million dollars.

So under that contract, our client, Peek Brothers, is
mass grading. So the mass grading involves essentially
getting all of the soils prepared, dealing with preparing the
building pad, dealing with preparing roadways, things along
those lines.

This issue is focused on the building pad. So when
Peek Brothers bids a project like this, they implied --
utilize their own means and methods to come to the end
result: It's going to cost this much because we are
utilizing this process to move the dirt, place the dirt, haul
the dirt, to store the dirt, and toc do all of this work.

So in deoing that, Peek Brothers, in relation tc the
building pad, bid this project in this way: Per the building
pad, vyou have the mass grading. And then, before the
foundation, the concrete goes in, you have what's called
subbase rcof. So Peek Brothers' plan, the way they bid this

is, you do the mass grading. And now you're a couple feet
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1 ||kelow the subgrade elevation, below where the concrete pad is
2 llgoing to go.

3 What Peek Brothers did is, once they trenched the

4 || footings, the ccncrete footings, the building pad, the

> flplumbing, the electrical, they pull out those spoils, set

& || them there. The plumber comes in, electrician, concrete

7 || foundation perscn come in, they do all of their work, and

8 || then some of the spoils go back inte those trenches. But

9 || then you have an extra amount of stockpile, spoils.

10 ff Peek Brothers' means and methods of bidding this in
11 ||doing projects like this is to use those spoils to bring the
12 ||pad up to subgrade. That's where the bid came from, and

13 I that's the process by which Peek Brothers bid the project.
14 Now you get intoc April, 2020. And these facts are
15 ||1aid cut in the Complaint, and those are to be accepted as
l6iltrue as part of this process.

17 April, 2020, you have a meeting at the project

18 || invelving various subcontractors, so there's various

19 ||witnesses that would be able to testify to these issues.
20 You have an individual named Fred Kravetz, who is

2l |la -- I believe his title was a general superintendent at the
22 | time, for SR Constructicn.
23 Mr. Kravetz at the meeting directs and reguires Peek

24 I Brothers to immediately bring the pad to subgrade levels.
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However, at theat point in time, the trenching had not been
done, so there are no spoils.

THE COURT: Any of it?

MR. AMAN: No. At that point in time, Jjust mass
graded, and they were going to go in next, do the trenching,
and then utilize that tec bring it up to subgrade.

TEE COURT: Well, I'm assuming ycu're suggesting that
what the evidence suggests he did, because he was in a bit of

hurry or wanted to move things alcng, he didn't want to wait;

right?

MR. AMAN: Correct, Your Henor.

THE COURT: Again, Mr. Allison, the fact that I'm
allowing this level of -- this has to do with the issue of

whether the issues of fact, you know, or law, are such that
the contractor is required to arbitrate them under the terms
of the prime contract. So I'm allowing this level of detail,
and I'm not -- you know, it's not a bench trial. I'm not
going to make any findings that somebody did what they
shouldn't have, or breached cr -- I'm just -- I want to hear
the background point of view of those opposing the motion.
I'm sure you will educate the Court as to points you think
are important. But please continue.

MR. AMAN: Yes, Your Honor.

And these are key issues in terms -- they're also

21

JA0822




10

11

12

13

14

15

16

17

18

19

z0

21

22

23

24

pled in our Complaint, so --

THE COURT: Right to the point. Go ahead.

MR. BMAN: Sc we have this meeting in April, 2020
with Mr. Kravetz. He directs Peek Brothers. Peek Brothers
at that meeting says, "This is going to cost you. It's going
to be more expensive. We have to truck in these materials
that we would have used."”

He says, "No. 1T need to move on this timeline. I
need to get this done," and orders Peek Brothers to bring in
150,000 sqguare feet of material, bring the pad up to
subgrade. Peek Brothers has to go back and trench. So now
we have extra stockpiles, extra spoils, that have to either
be trucked off the project or utilized somewhere else on the
procject.

So this is going to be a big fact-intensive case
invelving Mr. Kravitz's misguided decision to tell them what
to do.

The background is geing to show that Mr. Kravetz had
various issues with Peek Brothers. He didn't understand the
process. He was reprimanded by superiors. There are various
issues that are gcing to come forth to the extent that he was
reprimanded for cussing at Peek Brothers' employees. There's
a lot of issues; so much sc that he‘was, my understanding,

completely divested of communicating with Peek Brothers, at
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all, after these transactions because of how sideways it got.

It appears that this was a demand by Mr. Kravetz not
understanding the process, demanding to keep some sort of
timeline, and that is the totality of the issue. It is a
misguided decision by Mr. Kravetz to order Peek Brothers to
do work that was unnecessary.

And this gets into the issue of change orders. This
is not your typical change order process, because your
typical change order process i1s done by the sub presenting a
change order. So it's scmething they ran into the field, and
saying, "This needs to be done. Can you get it approved?”
And then it goes to the cwner.

This was a situation where SR Construction, through
Mr. Kravetz, was demanding Peek Brothers do this work. Peek
Brothers_says, "It's going to cost you." My understanding,
he said he didn't care. They go forward and do the work., So
the change orders in this sgsituation are a little
disingenucus. They're really invecices to SR Construction.

This gets into the issue of: Does the owner have any
responsibility? Under those facts, absolutely nct. So the
owner's response is absolutely proper that this 1s an SR
Construction/Peek Brothers' issue, and has nothing to do with
facts or issues related to the prime contract becausse it was

a mistake, a misguided directicn by SR Construction., That's
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the totality of the issues here.

Sc then we have to move over and get into the
arbitration provision. Let's go back and go through exactly
what that says.

The arbitration provision cut of the master
subcontract agreement, Exhikbit D, paragraph W, states, "The
contractor and subcontractor shall not be obligated to
resolve disputes arising under this subcontract by
arbitration, unless" -- the Court pointed out -- "the prime
contract has an arbitration requirement, and a particular
dispute between the contracter and subcontractor involves
issues of facts or law which the contractor is required to
arbitrate under the terms of the prime contract.”

THE COURT: Well, Mr. Alliscn says it does. He says,
this is exactly the type of dispute that his client is
required to arbitrate with the owner, with the hespital.

And you heard me say, "Well, this is supposed to be
an exception. And it seems like, if I view it the way you,
Mr. Allison, are suggesting it should, the exception is sort
of swallcwed up by almost everything, you know, where the
general gets in the middle of it. Then it seems a little
broad."

Cn the other hand, he said, "Yeah, but, Judge,

that's" =-- my understanding, my takeaway from the comments --
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"Judge, this is sort of the world we're in with the cost-plus
contract here, as opposed tTo a fixed-price contract, and so
it is what it is. This is sort of a standard form,
experienced parties. This is just, unfortunately, the
agreement that they signed.”

How do you respond to that?

MR. AMAN: Your Honor, I would say this 1s not a
standard agreement, by any means. ATA contracts aren't
standard by any means. This contract is not standard.

As we're going into dissecting this language, you get
to the heart of it. It's ambiguous; it's confusing; it
doesn't make sense. And under our rules, that is construed
against the drafter, and that's SR Construction. If SR
Constructlion wanted everything arbitrated, it would say so.
If SR Construction wanted it arbitrated if it was a cost-plus
or GMP cr some cther type of contract, the arbitration
provision would say so. It does not say that.

THE COQURT: Well, again, T don't want to misstate Mr.
Allison's arguments. He didn't say, "Judge, everything."

I was just observing that it seems to me where we're
getting close to that, because a good-faith argument could be
made in the different scenarios the Court is envisioning,
that it would be a dispute, factual dispute, with the owner,

and 1f the sub is involved, well, we're arbitrating.

25

JA0826




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

So, you know, that's just my interpretation. I don't
think Mr. Allison conceded that. But he recognized the
Court's concern, is the wayv I put it.

MR. AMAN: Ycur Honor, it is a provision. This
provision is confusing. It's stating that arbitration is the
exception, not the rule. And then it gives this vague
discussion about what the rules are. And then it cites to
the prime contract.

Well, the prime contract does not require, is not
obligating Peek Brothers to arbitrate under it. Mr,
Allison's very secticon that he cited freom the AIA 201, which
is Exhibit 3 to our opposition to the motion to compel,
Section 15.4.4.4, that i1s all about the contractor's
election; he may request the subcontractor be involved. That
is nothing to mandate the subcontractor to be involved.__That
is the general contractor asking the subcontractor tc be
involved in the arbitration between the owner and the prime
contractor. There is nothing in AIA 133 or the AIA 201 that
mandates or even sheds any light on the provision that we
discussed on the master service agreement.

They don't link up; they don't make sense together,
at all. So we have to look at the master subcontract
agreement &s itself to try to evaluate what the facts are.

And whether SR Construction wants to try to take its
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mistake and gc against the owner, that's its right. But the
continued representation by SR Construction throughout its
pleadings that the owner is absolutely going to be liable for
this and the owner is liable for this is false.

The owner is never going te be liakle for this
because this 1s all stemming from an SR Construction mistake.
This isn't a change order type of issue in the normal sense.
This is & mistake by SR Construction, a misguided direction
by one of its employees to have Peek Brothers do
approximately $140,000 worth of work that was not required.

THE COURT: Well, let me —-- before I move on, what is
the amount in dispute here? I'm just talking in this case,
not any other issues that may exist between the general and
the cwner, between anybody else. How much is Pesek Brothers

seeking by way of its lawsuit here?

MR. AMAN: Your Honor, it was -- I'm going to call it
invoiced in two different change orders. One was
approximately 13 -- cne was approximately $4,000. That's

change order 13. And then you have change order 17, which
was the cost of the import, the cost of the trucking. That's
approximately $137,000. So we're talking a little ocver
$140,000 in this dispute.

So when we loock at this arbitration provision, we

have to again focus on, it's the exception, not the rule, and
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we have to focus on the facts. This is nothing to do about
the contract.

To me, it's telling that in none of the pleadings so
far about this issue, despite the fact that SR
continue =- or Peek Brothers continually points out the crux
of this case, the only facts that matter are the decision by
Mr. Kravetz. WNowhere in SR's pleadings do they once even
discuss Mr. Kravetz, at all, bring up his name; bring up a
meeting; bring up a discussion; bring up these allegations
that we are making in the Complaint that are going to he
supported throughout the case. That is very telling.

I don't know why we're going down this road of
GMPs. That's not addressed in the master subcontract or
agreement. We have the language that we have, to the extent
it's ambiguous and should be construed against the drafter,
which is SR Construction.

And in light of that conclusion, this noticn that the
owner is geing to be responsible for payving for these
invoices, that's never going to happen. Whether SR wants to
go through the zarbitration process and its prime contractor
try to prove that, it's not going to go anywhere,

This i1s a separate matter that should not be subsumed
inte the monster that is the triple A construction

arbitration. If SR Construction wants to get the $140, 000
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from anybody to pay Peek Brothers, they should look to
Mr. Kravetz.

THE COURT: Okay.

ME. AMAN: Thank you, Your Honor.

THE COURT: You're welcome. I understand your
1
position.

Mr, Allison, there's a lot to unpack there. I'm sure
every time you heard a statement that you didn't agree with
you made a mental note: When it's my turn, I'm going to jump
on that. Sc now is your turn.

Tell me anything yeou'd like in response to what
you've just heard, and then we'll button up why, despite what
we've just heard in argument, it is the type of dispute that
otherwise would be required, due toc the fact that the law
ought teo be arbitratedrbetween the general and the sub.

Mr. Alliscon.

MR. ALLISON: Thank you.

S0, Your Honor, are you ready to rule on the merits
of the case --

THE COURT: You heard what I said. I mean, I'm
not -- this is not a bench trial. I'm not going to decide
whether who wins and how much. I am just trying to stay in
my lane here, which is to determine if this is the type of

dispute which the general and the sub would be required to
il
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arbitrate under its contract.

You've heard passionately from those opposing that,
"It's not. 1It's not. It's a -- this rogue guy, this rogue
manager instructed something. And it's really not that type
of thing."

And I assume that you're going to say, "But it is.
Any way you cut it, it ends up being the same way."

But go ahead, Mr. Allison.

MR. ALLISON: Okay. Thank you.

Well, you know, I also want to just =-- thank you,
Your Honor. Peek Brothers filed a Complaint, and we filed a
motion tc compel arbitration, We haven't had a chance to
file an Answer or anything like that.

THE COURT: Right.

MR. ALLISON: So those facts, again, are te be
decided at arbitration.

But let me just quickly give you SR's view of the
world on this thing.

THE COQURT: Sure. Because a good lawyer never wastes
an opportunity to begin the art of persuasion.

MR. ALLISON: Sure.

THE CCOURT: So go ahead.

MR. ALLISON: Earthwork is like working in a giant

sandbox. Ycu have your site, it's like a sandbox. You have
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to achieve elevations threoughout the project, including the
building pad, including everything else around it, including
the parking lots, roads, everything that goes through there.

And you're given a survey at the beginning of that,
tells you what the existing elevations are. And a good
carthwork subcontractor will look at that survey and say --
and where it needs to go; he'll also know where they need to
get it to -- and he'll say to himself: I either need to
bring in material or I'll need to export material to achieve
the ultimate elevations on this project. And then, based on
that, a good earthwork subcontractor will get their bid.

Because on this project, unlike some earthwork
subcontracts, it was just, "I'm going to deliver you these
elevations for this lump-sum price. It wasn't based on
quantities, like 1if I have to bring in so much dirt, it's X
dollars a cubic yard. If I export this amount, it's this
much.

Well, the earthwork -- there's been disputes, and
there's also a dispute that is related to this, between SR
and Peek Brothers related to the overall elevations and
excavations on this project.

At the current time, now that Peek Brothers is off
the project, there are areas of this project that are three

feet too high, up to three feet too high. Not three inches

31

JA0832




1c

11

12

13

14

15

16

17

18

19

20

21

22

23

24

too high; three feet too high. There's an enormous amount of
material that SR now has to hire another earthwork
subcontractor to export from the project to achieve the
elevations that Peek was supposed to achieve,

Why is that important? Because if I'm building a
building pad, and I have a superintendent tell me to build
the pad to elevation first, and do the -~ entrench it after
you've gotten it to elevation -- which is what is normal and
typical. We'll have experts that will say that's what you do
on most projects. You build a pad to elevation, then
excavate the trenches there.

If they needed to build that to elevation, why on
earth did they import material to get that pad elevation?
They could have gone somewhere else out on the site and
scraped up some dirt and moved it over. They imported more.

We're going to be able to demonstrate with
arbitration that Peek Brothers had absoclutely no
comprehension of what the elevations were on this project
when they did the work. So that's going to be our pesition,
and that's what we're going to argue about in front of an
arbitrator.

And I want to talk about triple A for a quick moment,
too. We're not asking for the legendary triple &

construction panel toc decide this, that's imported from the
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most expensive areas of San Francisco and Los Angeles to come
to Reno. This is going to be a local, somebody from either
Reno or Nevada that's going to be a construction lawyer that
knows this stuff, that knows how to read surveys, thalt knows
how the earthwork business works, and they're going to be the
ones —-- 1t's going to be a single arbitrater, and they're
going to decide this thing in a day or two.

If we go your route, Your Honor, the first thing I'd
de, 1f I'm Mr. Eman, is I would demand a jury trial because I
know I'm going tc lose if I have it in front of a triple A --

THE COURT: You know, it's funny you mention that.
I'll just hit the pause for a mcment.

An Administrative Order just went out either late

vesterday afternoon or this morning, you know, another

| Administrative Order from the Second Judicial District, and

it just pushed everything back., Courthouse remains closed
till March 14th, I think, or March 4th. Every trial that was
set te go in February is now in March. I mean, in the
pecking order, criminal justice trials where somebody is in
custody that has invoked their right to a speedy trial, they
go first; after that, and way down below, unfortunately, are
civil jury trials.

I'm not in any way, shape or form trying to, you

know, give the impression that these -- that businesses and
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people and entities that have bona fide disputes don't
deserve their day in court as promptly and safely as we
possibly can. But the reality is, 1if somebody demands a jury
now in a civil case, you're lcoking at 2023. It's just hard
to envisicn a scenario where it's other than that, even
though it's just January of 2021.

So usually what I'm seeing is, defendants in civil
litigation are the ones demanding the juries, not the
plaintiffs. Anyway, there you go.

Continue.

MR. ALLISON: Yeah. Well, in this case, I mean, I'wve
done enough trials to know, and so has everybody on this
screen, te know that, if I have a weak -- a case that's weak
on the facts, and I'm representing a local subcontractor, I'm
going to want to bring in a jury to have that decided against
a Las Vegas general contractcr, not -=-

THE CQURT: Well, no comment there. I'll concede we
have experienced, professional and reputable counsel all
invelved. In fact, it's a pleasure to have counsel at this
level.

MR. ALLISCN: Thank you.

So that's all I'll say about Lriple A.

and back to the idea that I think Your Honor was

struggling with me, that it seems like this contractual
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arrangement between SR and Peek is going to result in
arbitraticn every time, I'm going to -- I sat down, and I
kind cof did a diagram of that, you know, the four guadrants.
So you need to look at that provision, Exhibit W -- or
paragraph W.

And first off, i1f there's no arbitration provision in
the prime contract, there's no arbitration between the sub
and -- so there's half the contracts right there. Sc we
can't make Peek Brothers arbitrate with us if there's no
arbitration clause in the prime contract.

THE COURT: Good point.

MR, ALLISON: We can't make Peek Brothers arbitrate
with us on the lump-sum for the reason I explained on those
issues.

Now, there are issues on the lump-sum where I think
we could. And I did give two examples in my brief where on a
lump -- on a cost-plus, we would prcbably fail in a motiocn to
compel arbitration with a suk. And that would ke if there's
a trade damage dispute between two subcontractors, where Peek
Brothers runs over the scaffolding, and we had to back-charge
Peek and give the scaffold guy a change order. That's a

back-charge, and that's not going te touch the owner. So

that's -- that wouldn't ke decided.
And also, i1if SR is five miles into the -- over the
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GMP, meaning we are now paying for the project, and I have
now a change corder with a sub, that's not going to affect the
owner. The owner is not going to pay for that. So that
would be another example where we wouldn't -- I would fail in
a motion to compel arbitration.

This 1s the sweet spot we are talking about. This is
not all the time. This is kind of cne of those moments when
it is required. And that's because, as I explained our

position, where all Peek Brothers had to do is go scrape up

Esome dirt somewhere else on the project instead of importing
I

a ton of it and trying to make us pay for it.

You know, the owner is telling us, "I'm not paying
for that. Why didn't they go over there and scrape up the
material? Now I've got Lo pay to take off all this
additional material, too."

So that is why it involves issues of fact and law
related to the prime contract,

THE COURT: There's no counterclaim yet. It's
because we're not at that point in this case. You're still
determining —-

MR. ALLISON: Right.

THE COURT: -- the scope of the fight, but not yet
the merits of the case.

MR. ALLTISON: I would characterize it -- a
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counterclaim, I weculd call it as a setoff. It's a setoff
against their change order. Tt would be, you know, "We had
to do all these other things, so it's a setoff" argument.
And I think that's an appropriate thing to do anytime on a
project 1s, 1f you have setoffs, vou claim them when there's
a claim.

So that's going to happen no matter what, and that's
something that we think needs to occur in arbitration, which
will be decided in a day or two by somebody who really knows
this stuff.

I think I don't have anything else to say, unless
Your Honor has any additional guestions.

THE COURT: Well, here's what I'm going to do. I'm
going to give Mr. Aman two minutes to do a sur-opposition,
and then, since it's your motion, Mr. Allison, another minute
after that to respcnd to anything new he says.

Go ahead, Mr. Aman.

MR. AMAN: Your Honor, I'm going to take this
opportunity to simply say we're going to rest on where we're
at.

I think we've made it very clear that this is a
limited dispute involving a decision by one of SR
Construction's employees.

It's almost like the scenario counsel for SR
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Construction said: Backing over, it was a mistake, it was a
misguided direction. This is the means and methods that Peek
Brothers chose, and thereby this dispute has nothing to do
with the owner. And the master subcontract agreement, I
believe, supports cur position.

Thank vou, Your Honor.

THE COURT: Thank you.

Mr. Allison, anything final final?

MR. ALLISON: DNo. I'm good.

THE COURT: Okay. Give me just a moment here to
gather my thoughts. I'm going to just put you on mute, but
I'll still be here. It will be just about a minute and a
half,

(Off the record.)

THE COURT: All right. We're back on the record.

Two things. First thing: Motion tc compel
arbitration is denied.

The Court specifically finds that the dispute which
underlies the Complaint here does not involve an issue of
fact or law which the contractor is required to arbitrate
under the terms of the prime contract.

The Court adopts the analysis of the opposition, and
plaintiff shall prepare a short order, three pages or less,

consistent with its argument today, the Court's observations
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and guestions, and its briefing, run it by defense counsel as
to feorm only, consistent with our local rules on how much
time they get, and then submit an order hopefully that
defendant agrees as to form -- certainly not as to substance;
they've been arguing passionately against it -- and submit it
to the Court for review and entry. Submit it by e-mail to my
judicial assistant, both in Word form and BDF.

In the event parties cannot agree that the form
proposed by plaintiff accurately reflects what the Court has
just said, defendant shall contemporaneously, with plaintiffs
submitting the proposed order in Word and PDF, submit its
proposed order in PDF and Word as well, and then the Court
will merge or sign one or the other. That's number one.

Number two, as ilmportant as number one. The Court
exercises its discretion under Nevada Supreme Court Rule 252
and Second Judicial District Court Rule 6, I'm staying this
case, this litigation, other than the entry of this order,
for 90 days. ©No Answer 1s regquired; no dispositive motion is
required; no discovery; no nothing.

On or before April 30, parties are ordered to a
settlement conference with a neutral of their choosing;
presumably somebody with construction background, but doesn't
have to be.

If counsel cannot agree on a neutral after good-faith
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efforts, let the Court know by e-mail that you'rs at an
impasse even at that level, and I'll appoint someone from my
large Recledex of qualified neutrals, the cost of the event to
be shared equally, unless you're able to convince one of my
colleagues or a colleague in another judicial branch to
preside over your settlement conference, and move forward
with a settlement conference.

I'm going to set now a status hearing for 90 days or
so from now and see where everything stands. If you're
unable to resolve it after a settlement conference, I don't
need to know why, I don't need to know who was the stick in
the mud, or which side or who —-- "They cffered nothing." I
don't care. We're just going to go from that point forward
rules of engagement; how much time do you need for discovery?
We'll do it == we'll have a concierge judge for purposes of
streamlining the proceedings here; understanding that each
side has a different view factually ¢f what happened and
legally of what the facts that can be proven as applied to
the law, what kind of result. I get that.

I want toc have everyone bear in mind -- and I'm sure
they do -- that this Court's experience is, our system works
really well for $50,000-or-below claims because of the
mandatory Supreme Court Arbitration Program. And our system

works reasonably well for claims, you know, if you add
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ancther zerc and above,

But the middle, the 50 to 250, sometimes the cost of
the prccess can eat up the amount that's being argued, even
i1f there's a fee-shifting provisicn to the prevailer. But,
you know, I'm not trying to condescend here. Everyone Knows
that.

So I don't need to know 1f vou're unsuccessful. I
just need to know you tried in good faith, and you couldn't
do it. Then we will talk about what happens next the next
time I see you.

So, you know, 90 days, even in the pandemic world,
should be enough time to get this settlement done, settlement
conference done, like I said, by Zpril 30,

The case is stayed for 90 days. I'll set a status
hearing for, I guess, early May. And then game on.

MR. ALLISON: Your Honor --

THE COURT: BSo let's start with if either side has
any questicns.

Let me start with counsel for plaintiffs. B&ny
questions akout what I'm asking you to do with respect to
this order and what I'm asking you -- directing you to do
with respect to going through a settlement conference to try
really hard to work this matter out?

MR. AMAN: No, Your Honor. Perfectly understood.
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THE COURT: All right. Thank you.

Mr. Alliscn, any questions from the defense?

MR. ALLISON: Just a timing issue, Your Honor.

I appreciate your crder. However, it's my
understanding of the law that, on a motion to deny a motion
to compel arbitration, that is immediately appealable to the
appellate level,

THE COURT: Well, the stay doesn't apply to that.

MR. ALLISON: I want to make sure my 30 days isn't
threatened. I need -- if I need to do that, I just need to
know —-- we could stay the entry of the order, which would
prevent me from having to worry about my appeal rights.

THE COURT: Okay. I like that opticn. I think
that's a splendid option as opposed to others.

We can stay entry of the order. Yeah. Since it's
fresh in everyone's minds, I would like the drafts on my
desk, you know, within a week or two.

And I'm not trying to have people work unnecessarily,
particularly when you're directed to a resolution event. On
the other hand, I don't want this to be something that has to
be dusted off and re-learned again 90 days from now if the
resolution is unsuccessful.

But, yes, for purposes of challenging for appellate

review this Court's decision to deny the request to order
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arkbitration,
the aggrieved.
Mr.

SO, Aman,

doesn't enter this order;

I don't want this order to affect the rights of

any objection if we -- the Court

it's just deemed held in abeyance

pending the

settlement conference?

MR. AMAN: No objecticn, Your Honor.

THE COURT: Mr. Allison, deces that address your
cencerns?

MR. ALLISON: Yes.

THE COURT: All right. BSo let me -- let's get some

dates then.

Settlement conference, let's say by April 15th.

That's 90 days from today, roughly. Tax day; right? An easy

day to remember.

And then, a week or two after that I'm going to give
you some proposed dates. If you c¢an quickly at least
preliminarily check your calendars and see if you're
avalilable; and, if not, we'll give you a new date. If you
say yes now, and 1t turns out there's a conflict you were not
But let me throw scme

aware o, we can pick a new date.

proposed dates out there the last two weeks of April, see if
that works.

Ms. DeGayner.

THE CLERK: Wednesday, April 21st, at 2:00 o'clock.
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counsel .

Court.

THE

MR.

THE

And

MR.

THE

COURT: OQkay. Let me start with plaintiff's

AMAN: That works for us, Your Honor.
COURT: Thank you.

defense counsel.

ALLISON: I'm cpen that day, ves.

COURT: Okay., That will be the order of the

Status hearing at that time.

Go ahead, Mr. Allison.

MR.

THE

MR.

ALLISON: One more gquestion.
COURT: Go ahead.

ALLISON: I'm processing your -- you know,

remember I have an owner UHS that I have to deal with, as

well.

. THE

MR.

conference?

THE

COURT: Well, they're not before me.

ALLISON: May I involve them in the settlement

COURT: Sure. At their discretion. I would

certainly encourage it, but they're not under the Court's

authority.

to be here.

Now,

They're not parties here, so0 I can't order them

if you want to truthfully tell them that "Judge

Breslow thinks it's a very good idea if they are available

and could participate because there might be issues that

44

JA0845




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

transcend this case,™ sure. I would think that would be a

very gcod idea., And I will not preciude them. But I'm not

ordering them because I don't have jurisdiction over them at

this time.

MR. ALLISCON: 0©Ckay. Thank you.
THE COURT: You're welcome.

All right. B8how of hands. Anybody else with a

gquestion or comment that they'd like to put on the record?

All right. Well, thank you very much, counsel. That

will conclude this hearing.

To you,

I wish everybody a pleasant rest of the afternoon.

your families, your staff, I hope you have a safe and

healthy rest of the winter.

The Court will be in recess.

Have a nice afternoon.

MR. ALLISON: Thank you, Your Honor.
MS. HAMMOND: Thank you, Your Honor.
THE COURT: Thank you.

(Recess. )
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STATE OF NEVADA )

COUNTY OF WASHOE )

I, ISCLDE ZIHN, a Certified Shorthand Reporter of the
Second Judicial District Court cof the State of Nevada, in and
for the County of Washoe, do hereby certify:

That I was present in Department 8 of the
above-entitled court on Thursday, January 14, 2021, at the
hour of 11:05 a.m. of said day, and took verbatim stenoctype
nctes of the proceedings had upon the matter of PEEK BROTHERS
CONSTRUCTION, Plaintiff, wversus SR CONSTRUCTION, Defendant,
Case No. CVZ0-01375, and thereafter reduced to writing by
means of computer-assisted transcription as herein appears;

That the foregcing transcript, consisting of pages 1
through 46, all inclusive{ contains a full, true and complete
transcript of my said stenotype notes, and is a full, true
and correct record of the proceedings had at said time and
place.

Dated at Renc, Nevada, this 19th day of January,

2021.

/s/ Isolde Zihn

Isolde Zihn, CCR #87
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