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SUPREME COURT 

OF 

NEVADA 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

ADKT0522 IN RE THE MATTER OF CREATING A 
COMMITTEE TO UDPATE AND 
REVISE THE NEVADA RULES OF 

CIVIL PROCEDURE FILED 

FEB 10 2017 

ORDER ESTABLISHING COMMITTEE 

The Supreme Court has determined that the Nevada Rules of 

Civil Procedure and the associated district court and specialized rules 

should be reviewed and updated as appropriate. To that end, this court 

concludes that a committee should be appointed to consider these matters 

and to make such recommendations to this court as the committee deems 

appropriate. 

Accordingly, the Supreme Court hereby appoints a committee 

consisting of the Honorable Mark Gibbons, Supreme Court Justice, and 

the Honorable Kristina Pickering, Supreme Court Justice, as co­

chairpersons of the committee and the following members, Wesley M. 

Ayres, Discovery Commissioner, George T. Bochanis, Attorney, Bonnie A. 

Bulla, Discovery Commissioner, the Honorable Elissa F. Cadish, District 

Judge, Robert L. Eisenberg, Attorney, Graham A. Galloway, Attorney, 

Thomas Main, Professor, Boyd School of Law School, Steve Morris, 
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SUPREME COURT 

OF 

NEVADA 

(0) 1947A ..., 

Attorney, Daniel F. Polsenberg, Attorney, Don Springmeyer, Attorney, and 

the Honorable Kimberly A. Wank.er, District Judge. 

It is so ORDERED. 

_1 l __ £e._ ..... ��---+--'' J. 

Hardesty 

��-=---+-· , 4---��,. �: �---'' J. 
Stiglich 

cc: Hon. Elissa F. Cadish, District Judge 
Hon. Kimberly A. Wanker, District Judge 
Wesley M. Ayres, Discovery Commissioner 
Bonnie A. Bulla, Discovery Commissioner 
Thomas Main, Professor, Boyd School of Law 
George T. Bochanis 
Robert L. Eisenberg 
Graham A. Galloway 
Steve Morris 
Daniel F. Polsenberg 
Don Springmeyer 
Administrative Office of the Courts 
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

May	24,	2017	Meeting	

	

The	third	meeting	of	the	Nevada	Rules	of	Civil	Procedure	Revision	Committee	
(Committee)	was	held	on	May	24,	2017	at	3:00	p.m.	 	The	meeting	was	video	
conferenced	among	the	State	Bar	of	Nevada	Office	in	Reno,	the	Supreme	Court	
conference	 room	 in	Carson	City	 and	 the	 Supreme	Court	 conference	 room	 in	
Las	Vegas.	 	 Present	 from	Reno	were	Discovery	Commissioner	Wesley	Ayres	
and	Robert	Eisenberg.	 	Present	 in	Carson	City	were	Graham	Galloway,	Todd	
Reese,	 Kevin	 Powers	 and	 Justice	Mark	 Gibbons.	 	 Present	 in	 Las	 Vegas	were	
Justice	 Kristina	 Pickering,	 Discovery	 Commissioner	 Bonnie	 Bulla,	 Professor	
Thomas	 Main,	 Racheal	 Mastel,	 Daniel	 Polsenberg,	 Don	 Springmeyer,	 Steve	
Morris	and	George	Bochanis.	

Justices	 Pickering	 and	 Gibbons	 welcomed	 the	 two	 new	 members	 to	 the	
Committee,	Kevin	Powers	and	Todd	Reese.	

The	Committee	then	discussed	the	proposed	draft	amendments	 to	 the	NRCP	
submitted	 by	 the	 “no	 brainer”	 subcommittee	 consisting	 of	 Justice	 Kristina	
Pickering,	 Justice	Mark	 Gibbons	 and	 Todd	Reese.	 	 Racheal	Mastel	 discussed	
the	 current	 language	 of	 NRCP	 16.2,	 16.205	 and	 16.21.	 	 Ms.	 Mastel	 further	
recommended	 that	 NRCP	 16.21	 be	 amended	 to	 make	 references	 to	 the	
recently	 adopted	 versions	 of	NRCP	16.2	 and	16.205.	 	Ms.	Mastel	 stated	 that	
NRCP	16.3	should	cross‐reference	to	NRCP	16.21.	

Discussion	then	turned	to	NRCP	55	and	NRCP	4	and	whether	the	time	period	
for	default	notice	under	NRCP	55	should	be	 changed	 from	 three	 (3)	days	 to	
seven	(7)	days	to	conform	to	the	time	period	in	the	FRCP;	the	consensus	was	
that	 it	 should.	 	 Professor	 Main	 suggested	 that	 the	 proposed	 draft	 of	 NRCP	
55(b)(2)	delete	the	reference	to	the	term	“federal	statutory”;	Todd	Reese	and	
Justice	Pickering	 committed	 to	 reevaluate	whether	FRCP	55	pared	 the	prior	
rule’s	language	too	lean	as	far	as	damage	and	accounting	hearings.	

Robert	Eisenberg	had	a	question	 regarding	 certain	 terminology	 in	proposed	
NRCP	 61	 and	whether	 it	 signaled	 a	 substantive	 change	 in	 the	 rule.	 	 Justice	
Kristina	 Pickering	 referenced	 the	 prefatory	 comment	 stating	 that	 the	 rules	
listed	 in	 the	 comment	 have	 text	 changes	 that	 are	 stylistic,	 not	 substantive.		
Robert	 Eisenberg	 stated	 this	 addressed	 his	 concern.	 	 The	 committee	 also	
discussed	 NRCP	 44,	 NRCP	 80,	 and	 NRCP	 85.	 	 Kevin	 Powers	 stated	 that	 the	
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proposed	 language	of	NRCP	85	should	say	 the	rules	should	be	cited	without	
periods.		Steve	Morris	and	George	Bochanis	commented	that	NRCP	85	should	
be	deleted	completely.	

Dan	Polsenberg	moved	to	table	the	no	brainer	rules	to	the	Committee’s	next	
meeting,	 which	 is	 scheduled	 for	 June	 21,	 2017.	 	 It	 was	 agreed	 that	 all	
Committee	 members	 would	 re‐review	 the	 materials	 circulated	 by	 the	
subcommittee.	 	At	 that	meeting,	particular	attention	will	be	paid	 to	NRCP	1,	
16.2,	 16.205,	 16.21,	 16.215,	 16.3,	 44,	 55,	 78,	 80	 and	 85.	 	 The	 other	 NRCPs	
addressed	in	the	no‐brainer	subcommittee	report	were	non‐controversial.	

There	was	a	discussion	 to	confirm	membership	of	each	subcommittee	and	a	
chairperson	 of	 the	 subcommittee.	 	 The	members	 of	 the	 subcommittees	 and	
the	chairpersons	for	the	various	committees	were	established	as	follows:	

1) Judgment	and	Post‐Judgment	Rules	Subcommittee	(NRCP	50,	52,
54(b),	58,	59,	60,	and	writs)

Chair:	Dan	Polsenberg	
Members:	Robert	Eisenberg,	Kevin	Powers,	Don	Springmeyer	

2) Discovery	Subcommittee	(NRCP	16.1,	26‐37,	45)

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer	

3) Class	and	Derivative	Actions	Subcommittee	(NRCP	23,	23.1,	23.2)

Chair:	Prof.	Thomas	Main	
Members:	Dan	Polsenberg,	Don	Springmeyer	

4) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	5,	6)	(includes	all
e‐service	rules,	calculation	of	time,	and	time	to	perform	acts
throughout	the	NRCP)

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Don	Springmeyer,	Dan	
Polsenberg,	Todd	Reese,	Kevin	Powers	

5) Huneycutt	Subcommittee	(NRCP	62.1,	NRAP	12.1,	Huneycutt	v.
Huneycutt,	94	Nev.	79,	575	P.2d	585	(1978)	and	progeny)
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Chair:	Racheal	Mastel	
Members:	Justice	Kristina	Pickering,	Justice	Mark	Gibbons,	Todd	
Reese,	Dan	Polsenberg	

	
6) Special	Masters	and	Receivers	Subcommittee	(NRCP	53	and	66)	

No	subcommittee	established	at	this	time	

	

7) Approved	Forms	Subcommittee	(NRCP	84	and	forms)	

Chair:	Todd	Reese	
Members:	Steve	Morris,	Kevin	Powers	

	
8) NRCP	16.2,	16.205,	16.21,	16.215,	and	16.3	Subcommittee	
	

Chair:	Racheal	Mastel	
Members:	Todd	Reese	
	

9) No	Brainer	Subcommittee	(All	NRCP	Rules	not	otherwise	accounted	
for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	

	
10) Style	Subcommittee	(NRCP	1	and	other	rules	as	applicable)	

Chair:	Todd	Reese	
Members:	Kevin	Powers,	Steve	Morris,	Prof.	Thomas	Main	
	

11) NRCP	68	Subcommittee	

Chair:	Dan	Polsenberg	
Members:	Don	Springmeyer		
	

12) NRCP	12	and	56	Subcommittee		

Chair:	Judge	Elissa	Cadish	
Members: Justice	Kristina	Pickering,	Judge	Wanker,	Prof.	Thomas	
Main	
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The	 Committee	 then	 agreed	 to	 defer	 establishing	 a	 date	 for	 submission	 of	
subcommittee	 majority/minority	 reports	 until	 the	 Committee’s	 next	
scheduled	meeting	on	June	21,	2017.	

Racheal	Mastel	 addressed	additional	 issues	of	 concern	 in	Family	Court.	 	Ms.	
Mastel	said	there	is	a	question	as	to	whether	allegations	of	torts	committed	by	
one	spouse	against	another	should	be	litigated	in	Family	Court	in	conjunction	
with	divorce	litigation.	 	Ms.	Mastel	was	concerned	whether	there	would	be	a	
right	 to	 jury	 in	 family	 court	 since	 family	 court	 proceedings	 are	 generally	
equitable	in	nature.	 	 Justice	Gibbons	stated	that	a	possible	solution	would	be	
to	 file	 a	 separate	 law	 suit	 in	 civil	 court	 involving	 torts	 committed	 during	
marriage	and	this	may	resolve	the	jury	entitlement	issue.			

Justices	 Pickering	 and	 Gibbons	 provided	 a	 brief	 status	 regarding	 possible	
revisions	to	NRCP	68	regarding	offers	of	judgment.		Because	of	the	uncertainty	
regarding	legal	issues	based	upon	the	repeal	of	NRS	17.115,	Justices	Pickering	
and	 Gibbons	 stated	 that	 the	 Nevada	 Supreme	 Court	 would	 make	 any	 final	
decision	as	to	whether	NRCP	68	is	to	be	revised	at	this	time.	

A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.	 	 Justice	 Gibbons	 advised	 the	 Committee	 that	 based	 upon	 the	
background	 noise	 software	 utilized	 for	 video	 conferencing	 by	 the	 Nevada	
Supreme	Court,	members	of	 the	Committee	would	not	be	able	 to	participate	
by	telephone	in	the	event	they	are	unable	to	attend	from	one	of	the	 location	
for	video	conferencing.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	4:45	p.m.			

	
Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

June	21,	2017	Meeting	

	

The	 fourth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Revision	
Committee	(Committee)	was	held	on	June	21,	2017	at	3:00	p.m.		The	meeting	
was	video	conferenced	between	the	State	Bar	of	Nevada	Office	in	Reno	and	the	
Supreme	 Court	 conference	 room	 in	 Las	 Vegas.	 	 Present	 in	 Reno	 were	
Discovery	Commissioner	Wesley	Ayres,	Graham	Galloway,	Bill	Peterson,	Todd	
Reese,	 Kevin	 Powers,	 Justice	 Mark	 Gibbons,	 and	 Kristen	 Martini	 from	 the	
Washoe	County	Bar	Association.	 	 Present	 in	Las	Vegas	were	 Justice	Kristina	
Pickering,	 Discovery	 Commissioner	 Bonnie	 Bulla,	 Racheal	 Mastel,	 Don	
Springmeyer,	 George	 Bochanis,	 Judge	 Elissa	 Cadish,	 and	 Judge	 Kimberly	
Wanker.	

The	 Committee	 first	 approved	 the	 May	 24,	 2017	 meeting	 minutes,	 as	
amended.	

The	Committee	then	discussed	that	the	subcommittees	would	be	the	driver	of	
the	rule	proposals	and	would	present	rules	for	the	Committee	to	consider	at	
each	Committee	meeting.			

It	was	noted	that	the	AOC	has	created	a	link	on	its	website	and	the	Supreme	
Court’s	website	identifying	the	Committee	and	its	members	that	also	posts	the	
minutes	 once	 approved	 and	 gives	 the	 location	 and	 dates	 of	 the	 Committee	
meetings.	 	 An	 email	 address	will	 be	 established	 by	which	 comments	 can	 be	
submitted	 and	 routed	 to	 the	 Committee	 and	 its	 subcommittees	 under	
direction	of	Todd	Reese.	

The	 Committee	 addressed	 the	 proposed	 draft	 amendments	 to	 the	 NRCP	
submitted	 by	 the	 “no	 brainer”	 subcommittee	 consisting	 of	 Justice	 Kristina	
Pickering,	Justice	Mark	Gibbons	and	Todd	Reese.		After	discussion	of	whether	
the	 proposed	 NRCP	 43(a)	 should	 reference	 a	 statute,	 the	 NRCP	 rules,	 or	
simply	refer	 to	 “applicable	 law,”	NRCP	43	was	pulled	 from	consideration	 for	
further	work	by	the	“no	brainer”	subcommittee.		The	proposed	NRCP	64	was	
amended	to	number	the	bullet	points	 included	in	NRCP	64(b),	and	was	then	
approved	by	general	consent.		The	proposed	NRCP	69(b)	was	amended	to	fix	
the	article	usage,	and	was	then	approved	by	general	consent.	 	The	proposed	
NRCP	71	was	amended	 to	 conform	 to	 the	 federal	 rule,	 eliminating	 the	word	
“lawfully”	 and	 deleting	 the	 proposed	 comment.	 	 As	 amended,	 NRCP	 71	was	
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approved	by	general	consent.		The	proposed	NRCP	86(b)(12)	was	amended	to	
provide	a	blank	for	an	effective	date	to	be	filled	in,	and	was	then	approved	by	
general	 consent.	 	The	proposed	NRCP	2,	3,	18,	21,	42,	44.1,	46,	57,	63,	65.1,	
and	82	were	 approved	by	 general	 consent.	 	 The	proposed	NRCP	7.1	 and	84	
were	 pulled	 from	 the	 Committee’s	 consideration	 by	 the	 “no	 brainer”	
subcommittee	prior	to	the	meeting	for	further	work.	

Discussion	then	turned	to	the	subcommittees	and	subcommittee	reports.		Bill	
Peterson	was	added	to	the	Judgment	and	Post‐Judgment	Rules	Subcommittee	
and	the	Discovery	Subcommittee.	 	 Judge	Kimberly	Wanker	was	added	to	the	
NRCP	16.2,	16.205,	16.21,	16.215,	and	16.3	Subcommittee.	

1) Judgment	and	Post‐Judgment	Rules	Subcommittee	(NRCP	50,	52,	54(b),	58,	
59,	60,	and	writs)	

Chair:	Dan	Polsenberg	
Members:	Robert	Eisenberg,	Kevin	Powers,	Don	Springmeyer,	Bill	
Peterson.	

	
Don	Springmeyer	reported	that	the	Judgment	and	Post‐Judgment	Rules	
Subcommittee	would	have	proposed	rules	for	the	Committee	to	consider	at	
the	September	meeting.	
	
2) Discovery	Subcommittee	(NRCP	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
	

Graham	Galloway	reported	that	the	Discovery	Subcommittee	has	a	working	
draft	of	NRCP	35,	and	would	present	NRCP	35	to	the	Committee	at	the	July	
meeting.		The	subcommittee	will	split	presenting	the	remaining	rules	to	the	
Committee	at	the	August	and	September	meetings.	

	
3) 	Class	and	Derivative	Actions	Subcommittee	(NRCP	23,	23.1,	23.2)	

Chair:	Prof.	Thomas	Main	
Members:	Dan	Polsenberg,	Don	Springmeyer	
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Don	Springmeyer	reported	that	the	Class	and	Derivative	Actions	
Subcommittee	would	have	a	further	oral	report	for	the	Committee	at	the	July	
meeting.	
	
4) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	5,	6)	(includes	all	e‐

service	rules,	calculation	of	time,	and	time	to	perform	acts	throughout	the	
NRCP)	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Don	Springmeyer,	Dan	
Polsenberg,	Todd	Reese,	Kevin	Powers	

	
Judge	Cadish	reported	that	the	Time	and	Service	of	Process	Subcommittee	
would	propose	rules	for	the	Committee	to	consider	at	the	September	meeting.	
	
5) Huneycutt	Subcommittee	(NRCP	62.1,	NRAP	12.1,	Huneycutt	v.	Huneycutt,	

94	Nev.	79,	575	P.2d	585	(1978)	and	progeny)	

Chair:	Racheal	Mastel	
Members:	Justice	Kristina	Pickering,	Justice	Mark	Gibbons,	Todd	
Reese,	Dan	Polsenberg	

	
Racheal	Mastel	reported	that	the	Huneycutt	Subcommittee	would	propose	
rules	for	the	Committee	to	consider	at	the	August	meeting.	
	
6) Special	Masters	and	Receivers	Subcommittee	(NRCP	53	and	66)	

No	subcommittee	has	been	established	at	this	time	

7) Approved	Forms	Subcommittee	(NRCP	84	and	forms)	

Chair:	Todd	Reese	
Members:	Steve	Morris,	Kevin	Powers	

	
Todd	Reese	reported	that	the	work	of	the	Approved	Forms	Subcommittee	
often	depended	on	the	rules	proposed	by	the	other	subcommittees,	and	the	
subcommittee	would	propose	NRCP	84	and	the	forms	to	the	Committee	to	
consider	at	the	September	meeting.	
	
8) NRCP	16.2,	16.205,	16.21,	16.215,	and	16.3	Subcommittee	
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Chair:	Racheal	Mastel	
Members:	Todd	Reese,	Judge	Kimberly	Wanker	

	
Racheal	Mastel	reported	that	the	NRCP	16.2,	16.205,	16.21,	16.215,	and	16.3	
Subcommittee	had	met	and	would	propose	rules	for	the	Committee	to	
consider	at	the	July	meeting.	
	
9) No	Brainer	Subcommittee	(All	NRCP	Rules	not	otherwise	accounted	for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	

	
Justice	Pickering	reported	that	the	“No	Brainer”	Subcommittee	would	
continue	to	present	rules	at	each	Committee	meeting	with	the	goal	of	having	
all	rules	not	in	another	subcommittee	presented	to	the	Committee	by	
September.	
	
10) Style	Subcommittee	(NRCP	1	and	other	rules	as	applicable)	

Chair:	Todd	Reese	
Members:	Kevin	Powers,	Steve	Morris,	Prof.	Thomas	Main	

	
Todd	Reese	reported	that	the	Style	Subcommittee	would	give	its	feedback	
regarding	the	proposed	and	adopted	rules	at	each	meeting,	and	would	present	
any	final	rule	proposals	to	the	Committee	at	the	September	meeting.	
	
11) NRCP	68	Subcommittee	

Chair:	Dan	Polsenberg	
Members:	Don	Springmeyer		

	
Don	Springmeyer	reported	that	the	NRCP	68	Subcommittee	would	propose	a	
rule	for	the	Committee	to	consider	at	the	July	meeting.	
	
12) NRCP	12	and	56	Subcommittee		

Chair:	Judge	Elissa	Cadish	
Members: Justice	Kristina	Pickering,	Judge	Wanker,	Prof.	Thomas	Main	
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Judge	Cadish	reported	that	the	NRCP	12	and	56	Subcommittee	would	propose	
rules	for	the	Committee	to	consider	at	the	August	meeting.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.	 	 Justice	Gibbons	 advised	 the	Committee	 that	 Committee	meetings	
were	scheduled	for	July	26,	2017	at	3:00	pm,	August	16,	2017	at	3:00	pm,	and	
September	27,	2017	at	3:00	pm.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	4:15	p.m.			

	
Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

July	26,	2017	Meeting	

	

The	 fifth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	July	26,	2017	at	3:00	p.m.	 	The	meeting	was	video	
conferenced	among	the	State	Bar	of	Nevada	Office	in	Reno,	the	Supreme	Court	
conference	 room	 in	 Las	 Vegas,	 and	 the	 Supreme	 Court	 conference	 room	 in	
Carson	 City.	 	 Present	 in	 Reno	were	 Discovery	 Commissioner	Wesley	 Ayres,	
Graham	Galloway,	Bill	Peterson,	Todd	Reese,	and	Don	Springmeyer.		Present	in	
Carson	City	were	Kevin	Powers	and	Justice	Mark	Gibbons.		Present	in	Las	Vegas	
were	Justice	Kristina	Pickering,	Discovery	Commissioner	Bonnie	Bulla,	George	
Bochanis,	Judge	Elissa	Cadish,	Steve	Morris	and	Dan	Polsenberg.	

The	Committee	first	approved	the	June	21,	2017	meeting	minutes.	

The	 Committee	 then	 discussed	 publicity	 for	 NRCP	 revision	 process.	 	 Justice	
Pickering	 advised	 the	 Committee	 that	 the	 Supreme	 Court’s	 website	 for	 the	
Committee	would	soon	be	populated	and	that	the	State	Bar	would	be	contacted	
to	run	a	notice	of	the	Committee’s	work	in	the	Nevada	Lawyer	and	to	send	an	
email	to	members	of	the	State	Bar.		An	article	written	by	Kristen	Martini	would	
also	 be	 running	 in	 the	 Writ,	 a	 Washoe	 County	 Bar	 publication,	 and	 in	 the	
Communiqué,	a	Clark	County	Bar	publication.			

The	Committee	then	discussed	the	impact	of	the	NRCP	revisions	on	the	Nevada	
Justice	Court	Rules	of	Civil	Procedure.		Many	of	the	NRCP	are	adopted	wholesale	
in	the	NJCRCP.		Justice	Gibbons	will	notify	the	Chief	Justice	of	the	concerns,	with	
a	view	toward	possibly	appointing	a	committee	to	examine	the	NJCRCP	in	light	
of	any	changes	to	the	NRCP.	

Discussion	then	turned	to	the	subcommittees	and	subcommittee	reports	and	
rule	recommendations.	

1) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
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The	Committee	first	confirmed	that	NRCP	16	has	been	assigned	to	the	
Discovery	Subcommittee.		The	Committee	then	discussed	the	proposed	draft	
amendments	to	NRCP	16.1	and	35	submitted	by	the	Discovery	Subcommittee.			
	
As	to	NRCP	16.1,	the	subcommittee	recommended	that	“data	compilations”	be	
changed	to	“electronically	stored	information”	to	be	consistent	with	other	
jurisdictions.		Discussion	then	turned	to	the	standard	appropriate	for	a	party’s	
initial	disclosure	obligation.		The	subcommittee	recommended	changing	the	
current	broad	initial	disclosure	requirement	to	a	narrower	requirement	that	
the	party	disclose	any	information	that	the	party	“may	use	to	support	its	
claims	or	defenses,	including	for	impeachment	or	rebuttal.”		Some	present	
offered	that	this	was	a	significant	change,	in	that	a	party	would	have	no	
obligation	to	disclose	information	that	hurts	his	claims	or	defenses,	only	
information	the	party	intends	to	use	to	support	his	litigation	position	or	to	
impeach	his	opponent.		Supporters	of	the	change	noted	that	affirmative	
discovery	requests	can	flesh	out	information;	the	change	just	concerns	initial	
disclosures.		The	Committee	discussed	that,	if	the	change	is	made,	the	advisory	
committee	notes	should	make	clear	what	the	limitations	are.			
	
The	Committee	also	noted	that	initial	disclosure	obligations	do	not	apply	
when	cases	are	before	the	probate	commissioner	but	should	apply	when	a	
probate	case	reaches	district	court	and	discussed	whether	NRCP	16.1	and	the	
NRCP	need	revision	to	make	this	clear.		The	Committee	noted	that	NRCP	3	and	
81	come	into	play	because	probate	is	a	statutory	proceeding	commenced	by	
petition.			
	
The	Committee	decided	that	further	discussion	was	needed	and	that	drafter’s	
notes	in	rule	16.1	and	or	81	may	be	warranted	along	with	a	change	to	NRCP	3	
to	include	“petitions”	and	“applications”	in	NRCP3’s	language.		The	Committee	
passed	on	this	rule	pending	further	examination	by	the	Discovery	
Subcommittee	and	the	Everything	Else	Subcommittee	on	NRCP	3	and	81.	
	
As	to	NRCP	35,	the	Committee	discussed	the	observer	requirement	and	
whether	that	person	could	be	an	interested	party	or	an	attorney.		The	
subcommittee	reported	that	the	Audio	Recording	provision	was	new.		The	
Committee	also	expressed	concern	about	the	language	in	NRCP	35(b)(1)	and	
(3),	which	was	taken	directly	from	the	FRCP	counterpart,	noting	that	the	
language	was	confusing	regarding	who	would	be	requesting	what	from	whom,	
and	what	exams	must	be	produced.		The	Committee	also	discussed	how	this	
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rule	would	apply	to	minors	and	interact	with	other	rules	applicable	to	minors,	
and	the	Committee	recommended	adding	to	the	drafter’s	note	to	address	this	
concern.		The	Committee	also	noted	that	NRCP	35(a)(2)(B)	allowed	the	court	
to	impose	conditions	on	the	examination	to	protect	minors.		The	
subcommittee	will	reconsider	the	rule,	make	alterations,	and	present	the	rule	
at	the	August	meeting.	
	
2) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	4.1,	5,	6)	(includes	all	

e‐service	rules,	calculation	of	time,	and	time	to	perform	acts	throughout	
the	NRCP)	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Don	Springmeyer,	Dan	
Polsenberg,	Todd	Reese,	Kevin	Powers	

	
Judge	Cadish	reported	that	FRCP	4.1	has	been	assigned	to	the	Time	and	
Service	of	Process	Subcommittee	for	consideration.	
	
3) Huneycutt	Subcommittee	(NRCP	62.1,	NRAP	12.1,	Huneycutt	v.	Huneycutt,	

94	Nev.	79,	575	P.2d	585	(1978)	and	progeny)	

Chair:	Racheal	Mastel	
Members:	Justice	Kristina	Pickering,	Justice	Mark	Gibbons,	Todd	
Reese,	Dan	Polsenberg	

	
The	Committee	then	discussed	the	proposed	draft	addition	of	NRCP	62.1	and	
NRAP	12.1	and	accompanying	draft	committee	notes	submitted	by	the	
Huneycutt	Subcommittee.		The	Committee	generally	approved	of	the	rules	and	
comment,	but	discussed	altering	language	in	the	drafter’s	note	regarding	
whether	Huneycutt	and	its	progeny	would	be	overruled	by	the	adoption	of	
these	rules,	and	discussed	needed	changes	to	the	language	of	the	rule	
reference	federal	courts.		The	subcommittee	will	make	the	alterations	
requested	and	present	the	rules	at	the	August	meeting.	
	
4) Everything	Else	Subcommittee	(renamed	from	the	“No	Brainer”	

Subcommittee)	(All	NRCP	Rules	not	otherwise	accounted	for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	
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The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	5.1,	5.2,	7,	
7.1,	 8,	 9,	 and	 11	 submitted	 by	 the	 Everything	 Else	 Subcommittee.	 	 The	
Committee	approved	the	recommendation	to	reject	FRCP	5.1.		The	Committee	
considered	FRCP	5.2,	and	advised	against	 incorporating	the	Rules	on	Sealing	
and	Reacting	Court	Records	(SRCR)	into	Rule	5.2	because	the	SRCR	apply	more	
broadly	than	the	NRCP	do.		The	Committee	approved	rejecting	the	text	of	FRCP	
5.2,	 but	 advised	 adding	 Rule	 5.2	 to	 the	 NRCP	 with	 language	 directing	
practitioners	 to	 the	 SRCR	 for	 rules	 regarding	 sealing	 and	 redaction.	 	 The	
Subcommittee	will	 redraft	 NRCP	 5.2	 and	 submit	 it	 to	 the	 Committee	 for	 its	
consideration	at	 the	August	meeting.	 	The	Committee	approved	NRCP	7,	7.1,	
and	11	as	proposed.		The	Committee	agreed	with	changes	proposed	by	Racheal	
Mastel	to	Rules	7	and	8,	leaving	in	the	federal	language	regarding	pleading	the	
jurisdiction	of	the	court.	 	With	that	change,	the	Committee	approved	NRCP	7	
and	8.	

A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.		Concern	was	voiced	with	the	ambitious	pace	of	this	Committee	and	
the	scheduling	conflicts	occurring	with	the	subcommittees.		This	issue	will	be	
revisited	 in	 August.	 Justice	 Gibbons	 advised	 the	 Committee	 that	 Committee	
meetings	 are	 scheduled	 for	August	16,	2017	at	3:00	pm,	 and	September	27,	
2017	at	3:00	pm.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:00	p.m.			

Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada Rules of Civil Procedure Revision Committee Summary 

August 16, 2017 Meeting 

The sixth meeting of the Nevada Rules of Civil Procedure Committee 
(Committee) was held on August 16, 2017 at 3:00 p.m. The meeting was video 
conferenced between the State Bar of Nevada Office in Reno and the Supreme 
Court conference room in Las Vegas, until the videoconferencing failed, then 
proceeded by teleconference. Present in Reno were Discovery Commissioner 
Wesley Ayres, Bob Eisenberg, Todd Reese, and Kevin Powers. Present in Las 
Vegas were Justice Mark Gibbons, Justice Kristina Pickering, Judge Elissa 
Cadish, Discovery Commissioner Bonnie Bulla, Professor Tom Main, George 
Bochanis, Steve Morris, Dan Polsenberg, Don Springmeyer and Rachael Mastel. 

The Committee first approved the July 26, 2017 meeting minutes. 

The Committee then discussed the subcommittee rule recommendations. 

1) Everything Else Subcommittee (renamed from the "No Brainer" 
Subcommittee) (All NRCP Rules not otherwise accounted for) 

Chair: Justice Kristina Pickering 
Members: Justice Mark Gibbons, Todd Reese 

The Committee then discussed the proposed draft amendments to NRCP 13, 14, 
17, 19, 20, 22, and 25 submitted by the Everything Else Subcommittee. The 
Committee discussed proposed language changes to NRCP 13(d), regarding 
counterclaims against the state, suggested by Kevin Powers to specify 
additional persons or government entities, or whether such language should be 
more general with an explanatory Drafter's Note, and noted that similar issues 
are pending as to other rules, including NRCP 12. The Committee passed on 
NRCP 13 so that the subcommittee could consider the issue as it pertains to 
other rules as well and redraft the text or comment if appropriate. The 
Committee also discussed whether the "serve a summons and complaint" 
language in NRCP 14(a)(1) was limiting, considering the waiver procedures 
proposed for adoption in NRCP 4. The Committee passed on NRCP 14 so that 
the subcommittee could consider the issue and offer revisions to the rule. The 
Committee approved NRCP 17, with edits to make "State law" lowercase. The 
Committee approved NRCP 19, with the adding the subcommittee's notes to the 
committee, regarding the origin of certain subsections, in a Drafter's Note. 
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NRCP 20 was approved, with discussion of whether a definition of"person" was 
needed or a Drafter's Note should be added. The subcommittee will consider 
this issue. The Committee passed on NRCP 22 so that the subcommittee could 
consider whether reference to statutory interpleader should be retained and to 
redraft the rule. The Committee passed on NRCP 25, expressing concerns of 
when the 90 day period to substitute a person after a party's death or dismiss 
the case would be triggered and whether the district court had discretion to 
note the death on the record if a notice of death was not filed. Bob Eisenberg 
recommended that the word "action" be changed to "claims" so that the entire 
action would not have to be dismissed upon one party's death. The 
subcommittee will consider whether to redraft the rule or to further explain 
how the rule would work. 

2) Huneycutt Subcommittee (NRCP 62.1, NRAP 12.1, Huneycutt v. Huneycutt, 
94 Nev. 79, 575 P.2d 585 (1978) and progeny) 

Chair: Racheal Mastel 
Members: Justice Kristina Pickering, Justice Mark Gibbons, Todd 
Reese, Dan Polsenberg 

The Committee then discussed the proposed draft addition of NRCP 62.1 and 
NRAP 12.1 submitted by the Huneycutt Subcommittee. The Committee 
approved the rules, but with specified edits to change court of appeals to 
appellate court in the comment to Rule 62.1, and to fix the grammar in a 
sentence in the comment to NRAP 12.1. With the approval of these two rules 
and the comments to them, this subcommittee's work has finished. 

3) NRCP 68 Subcommittee 

Chair: Dan Polsenberg 
Members: Don Springmeyer, Prof. Thomas Main 

The Committee then discussed the proposed draft submitted by the NRCP 68 
Subcommittee. The consensus was that the draft represents a major 
improvement to existing Rule 68. The Committee noted that several 
substantive changes were being proposed and recommended that a Drafter's 
Note be added to the rule to explain the changes. The Committee also 
discussed how "before trial" was defined, how far in advance of trial the offer 
of judgment mechanism should end (10, 14, 28 or 30 days), and which offers 
were to be considered in the penalty phase when multiple offers were given. 
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The Committee passed the rule to the next meeting, and the subcommittee 
will consider language changes to the rule. 

4) Discovery Subcommittee (NRCP 16, 16.1, 26-37, 45) 

Chair: Graham Galloway 
Members: Steve Morris, Commissioner Wes Ayres, Commissioner 
Bonnie Bulla, Dan Polsenberg, George Bochanis, Don Springmeyer, Bill 
Peterson 

The Committee then discussed the proposed draft amendments to NRCP 16.1, 
26, and 35 submitted by the Discovery Subcommittee. As to Rule 35, Rachael 
Mastel requested time to get feedback on the rule from family law 
practitioners and to consider whether the Committee should develop a family 
law specific version of Rule 35. Bob Eisenberg also asked for time to 
distribute the proposed rule to various practitioners and to get feedback on 
the rule. Consideration of the rule was passed to the next meeting. 

Because time remaining was short, the co-chairs advised the Committee to 
review Rules 16.1 and 2 6 and to be prepared to discuss them at the next 
meeting. Commissioner Ayres circulated an email before the meeting setting 
out the policy issues that have divided the subcommittee, a copy of which is 
attached to these minutes, which Committee members are encouraged to 
review in preparing to discuss these rules. 

A discussion was then held of issues of general concern to the Committee 
members. The Committee discussed whether cut-off time/procedures should 
be developed for agendas for the Committee meetings so that the Committee 
members had time to consider the rules being proposed prior to the meeting. 
Committee members were also asked to come to the September meeting 
prepared to discuss a weekend session to discuss all recommended rule 
changes before forwarding them to the supreme court for its consideration. 

Last, the Committee discussed and agreed to use a date protocol in naming 
word documents being circulated before the meeting to make it easier to track 
the versions being discussed. A subcommittee should submit a proposed rule 
or comment to the Committee via word document. The word document should 
be named with the rule or rules being proposed, then a date. For example, the 
name of a circulated NRCP 68 draft should be "NRCP 68 (8-9-17)". If someone 
offers revisions or comments to a draft, the person should add his or her initials 
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to the draft and circulate that draft to the committee. For example, if Justice 
Pickering made edits to the proposed NRCP 68 draft, she would circulate a 
document titled "NRCP 68 (8-9-17) [KP]". If Don Springmeyer then made edits 
to the draft that Justice Pickering edited, he would circulate a document titled 
"NRCP 68 (8-9-17) [KP] [DS]" .  If the Committee passes a rule to the next session 
and a subcommittee reconsiders the rule and submits a new draft to the 
Committee for the following meeting, then the new draft should be titled with 
the new date. For example, the NRCP 68 subcommittee would submit a new 
draft entitled "NRCP 68 (9-10-17)". 

Justice Gibbons advised the Committee that a Committee meeting is scheduled 
for September 27, 2017 at 3:00 pm, and that the co-chairs will be scheduling 
further meetings. 

There being no further business to come before the Committee, the meeting 
was adjourned at 5:03 p.m. 

Respectfully submitted, 
Kristina Pickering and Mark Gibbons 
Co-Chairs 
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Reese, Todd 

From: Ayres, Wes 
Sent: Tuesday, August 15, 2017 4:31 PM 
To: 

Cc: 

Subject: NRCP 16.1 
Attachments: Proposed NRCP 16.1 with Edits (8-15-17).docx 

Committee Members: 

The NRCP Subcommittee on Discovery Rules is unable to make a specific recommendation regarding the scope of the 
parties' initial disclosure requirements. Essentially, the subcommittee believes that two points need to be resolved by 
the full committee before specific language can be included: (1) whether disclosure should extend to material that will 
be used solely for impeachment or rebuttal; and (2) whether disclosure should extend to material that the disclosing 
party may use in the case or, more broadly, material that any party may use. 

The language currently used in NRCP 16.1(a)(1) requires the initial disclosure of witnesses and documents/ESl/things 
that are "discoverable under Rule 26(b), including for impeachment or rebuttal." The subcommittee has discussed five 
other options that would limit disclosure to: 

(1) Material that the disclosing party may use, including for impeachment or rebuttal; 
(2) Material that the disclosing party may use, unless the use would be solely for impeachment or 

rebuttal; 
(3) Material that any party may use, including for impeachment or rebuttal; 
(4) Material that any party may use, unless the use would be solely for impeachment or rebuttal; and 
(5) Material that any party may use, unless the use would be solely for impeachment or rebuttal, in 

which case disclosure would be limited to material the disclosing party may use. 

The subcommittee requests that these points be discussed at the full committee's August meeting. Once the full 
committee provides guidance on these "philosophical" questions, specific language addressing initial disclosure 
obligations can be drafted. The subcommittee's most recent edited draft is attached. 

· Wes 
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

September	27,	2017	Meeting	

	

The	 seventh	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	September	27,	2017	at	3:00	p.m.		The	meeting	was	
video	 conferenced	 between	 the	 State	 Bar	 of	 Nevada	 Office	 in	 Reno	 and	 the	
Supreme	Court	conference	rooms	in	Las	Vegas	and	Carson	City.		Present	in	Reno	
were	Discovery	Commissioner	Wesley	Ayres,	Graham	Galloway,	Bob	Eisenberg,	
Dan	Polsenberg,	and	Don	Springmeyer.		Present	in	Carson	City	were	Judge	Jim	
Wilson,	Kevin	Powers,	and	Todd	Reese.		Present	in	Las	Vegas	were	Justice	Mark	
Gibbons,	 Justice	 Kristina	 Pickering,	 Judge	 Elissa	 Cadish,	 Discovery	
Commissioner	Bonnie	Bulla,	Judge	Kim	Wanker,	Professor	Tom	Main,	George	
Bochanis,	Steve	Morris,	and	Rachael	Mastel.	

The	Committee	first	approved	the	August	16,	2017	meeting	minutes.	

The	 Committee	 then	 welcomed	 Judge	 James	 E.	 Wilson,	 who	 was	 recently	
appointed	to	the	Committee.		Judge	Wilson	will	join	the	discovery;	NRCP	4,	5,	6;	
and	style	subcommittees.	

The	Committee	then	discussed	publicizing	its	work	and	seeking	comment	from	
practitioners.	 	 It	 was	 agreed	 that,	 unless	 otherwise	 approved	 by	 the	
subcommittee	chair,	comments	on	a	rule	being	developed	by	a	subcommittee	
should	not	be	sought	 from	the	bar	until	 the	subcommittee	has	 finished	their	
work	with	the	rule.	 	This	will	allow	the	subcommittee	to	completely	vet	and	
develop	their	work	and	to	prevent	an	incomplete	rule	from	being	scrutinized	
by	 the	 bar.	 	 After	 a	 subcommittee	 has	 presented	 a	 proposed	 rule	 to	 the	
committee,	 however,	 then	 the	 committee	 members	 are	 encouraged	 to	 seek	
comment	on	the	rule	from	any	desired	sources.		This	will	enable	the	committee	
to	have	as	much	input	as	possible	when	considering	the	Rules.	

The	Committee	then	discussed	the	subcommittee	rule	recommendations.	

1) NRCP	68	Subcommittee	

Chair:	Dan	Polsenberg	
Members:	Don	Springmeyer,	Prof.	Thomas	Main	
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The	subcommittee	reported	that	it	left	“before	trial”	as	is	because	a	better	
alternative	could	not	be	found	and	that	they	fixed	the	time	before	trial	at	21	
days.		The	subcommittee	also	reported	that	they	added	a	section	to	NRCP	
68(d)	to	clarify	that	a	party	may	pay	the	amount	of	the	offer	within	21	days	
without	an	adverse	judgment.		Todd	Reese	suggested	adding,	and	will	draft,	
language	to	NRCP	68(f)	to	clarify	how	to	calculate	the	penalty	when	multiple	
offers	have	been	given.		The	Committee	also	discussed	the	conflict	in	NRCP	68	
(d)	between	obtaining	a	judgment	after14	days	but	having	21	days	to	pay	
without	entry	of	a	judgment.		The	subcommittee	will	redraft	that	subsection	of	
the	rule.		The	Committee	passed	the	rule	to	the	November	meeting,	and	the	
subcommittee	will	consider	language	changes	to	the	rule.	
	
2) Everything	Else	Subcommittee	(All	NRCP	Rules	not	otherwise	accounted	

for)	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	

	
The	 Committee	 then	 discussed	 the	 revised	 proposed	 draft	 amendments	 to	
NRCP	5.2,	 22,	 and	25	 submitted	by	 the	Everything	Else	 Subcommittee.	 	 The	
Committee	approved	the	drafts	of	NRCP	5.2	and	22.		When	discussing	NRCP	25,	
the	Committee	expressed	concerns	regarding	who	may	file	a	notice	of	death,	
what	the	purpose	of	 the	district	court	noting	the	death	on	the	record	 is,	and	
whether	the	notice	of	death	trigger	a	trap	for	the	unwary	with	the	90	day	period	
to	 substitute	 a	 person	 after	 the	 notice	 is	 filed.	 	 The	 Committee	 discussed	
whether	the	dismissal	after	90	days	should	be	mandatory	or	discretionary.		The	
subcommittee	will	 reconsider	and	redraft	 the	rule,	 taking	 into	consideration	
the	Committee’s	concerns.	
	
3) Class	and	Derivative	Actions	Subcommittee	(NRCP	23,	23.1,	23.2)	
	

Chair:	Prof.	Thomas	Main	
Members:	Dan	Polsenberg,	Don	Springmeyer	

	
The	Class	and	Derivative	Actions	Subcommittee	reported	that	it	would	
present	proposed	rules	at	the	next	Committee	meeting.		(In	November	as	the	
October	meeting	will	focus	on	discovery.)	
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4) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	4.1,	5,	6)	
	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Judge	Jim	Wilson;	Don	
Springmeyer,	Dan	Polsenberg,	Racheal	Mastel,	Todd	Reese,	Kevin	
Powers	

	
The	Committee	then	discussed	the	proposed	draft	of	NRCP	5	submitted	by	the	
Time	and	Service	of	Process	Subcommittee.		The	Committee	approved	NRCP	5	
as	proposed.	
	
5) NRCP	12	and	56	Subcommittee	(NRCP	8,	12,	and	56)	

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Judge	Wanker,	Prof.	Thomas	Main	

	
The	Committee	then	discussed	the	proposed	draft	of	NRCP	8,	12,	and	56	
submitted	by	the	NRCP	12	and	56	Subcommittee.		The	Advisory	Committee	
Note	added	to	NRCP	8	was	approved.		The	Committee	discussed	the	addition	
to	NRCP	12	of	the	provisions	for	public	entities,	officers,	and	political	
subdivisions	to	answer	or	respond	and	whether	they	should	have	45	or	60	
days	to	or	answer	respond.		The	Committee	approved	the	rules	with	a	45	day	
time	period	subject	to	syncing	the	public	entities,	officers,	and	political	
subdivisions	provisions	with	NRCP	4.	The	Committee	also	discussed	
subsections	(d)	and	(e)	of	NRCP	56,	indicating	that	they	did	not	alter	and	were	
consistent	with	existing	law.		The	Committee	approved	NRCP	12	and	56	and	
the	Advisory	Committee	Note	proposed	for	NRCP	12.			
	
6) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
	

The	Committee	then	discussed	the	proposed	draft	amendments	to	NRCP	16.1,	
26,	30,	34,	and	35	submitted	by	the	Discovery	Subcommittee.		As	to	Rule	35,	
Rachael	Mastel	reported	that	the	family	law	bar	suggested	developing	their	
own	rule	to	address	the	unique	problems	regarding	medical	exams	in	family	
law.		Bob	Eisenberg	sent	the	committee	feedback	from	other	practitioners	on	
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the	rule.		Bob	also	stated	that	he	did	appreciate	the	work	of	the	discovery	
subcommittee,	but	that	he	did	not	support	the	rule	as	written.		His	concerns	
are,	among	other	things,	the	presence	of	an	observer	and	the	recording	of	the	
medical	exam.		Consideration	of	the	rule	was	passed	to	the	next	meeting,	
pending	further	public	comment	on	the	rule	and	the	development	of	a	
proposed	alternative	by	Bob	Eisenberg.		The	Committee	briefly	discussed	
NRCP	16.1,	its	approach	to	initial	disclosures,	and	its	approach	to	the	
testimony	of	treating	physicians.		The	Committee	also	discussed	whether	Rule	
26	should	refer	to	NRCP	16.2	and	16.205.		The	Committee	also	briefly	
discussed	NRCP	30	and	34,	not	mentioning	any	serious	concerns.		Because	
time	remaining	was	short,	the	co‐chairs	advised	the	Committee	to	review	the	
discovery	rules	and	to	be	prepared	to	discuss	them	at	the	next	meeting.		This	
set	of	rules	will	be	first	on	the	next	meeting	agenda	to	afford	sufficient	time	
for	their	discussion.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.	

Justice	Gibbons	advised	the	Committee	that	the	next	Committee	meetings	are	
scheduled	for	October	25,	2017	at	3:00	pm,	and	November	29,	2017	at	3:00	pm	
at	the	usual	times	and	locations.		The	next	Committee	meeting	in	October	will	
focus	exclusively	on	discovery.	

There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:03	p.m.			

Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

October	25,	2017	Meeting	

	

The	 eighth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	October	25,	2017	at	3:00	p.m.		The	meeting	was	video	
conferenced	between	the	State	Bar	of	Nevada	Office	in	Reno	and	the	Supreme	
Court	conference	rooms	in	Las	Vegas	and	Carson	City.	 	Present	in	Reno	were	
Discovery	Commissioner	Wesley	Ayres,	Graham	Galloway,	Bob	Eisenberg,	and	
Bill	 Peterson.	 	 Present	 in	 Carson	 City	were	 Justice	Mark	 Gibbons,	 Judge	 Jim	
Wilson,	 Kevin	 Powers,	 and	 Todd	 Reese.	 	 Present	 in	 Las	 Vegas	 were	 Justice	
Kristina	 Pickering,	 Judge	 Elissa	 Cadish,	 Judge	 Kim	 Wanker,	 Discovery	
Commissioner	 Bonnie	 Bulla,	 George	 Bochanis,	 Steve	Morris,	 Rachael	Mastel.	
Dan	Polsenberg,	Don	Springmeyer,	and	Professor	Thom	Main.			

The	Committee	first	approved	the	September	27,	2017	meeting	minutes.	

This	meeting	 focused	on	discovery.	 	 The	Committee	discussed	 the	 following	
subcommittee	rule	recommendations.	

1) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Steve	Morris,	Commissioner	Wes	Ayres,	Commissioner	
Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	Springmeyer,	Bill	
Peterson	
	

The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	16.1,	26,	
30,	34,	and	35	submitted	by	the	Discovery	Subcommittee.		As	to	Rule	35,	Bob	
Eisenberg	presented	an	opposing	proposed	amendment.		The	Committee	also	
considered	the	opposing	views	submitted	by	plaintiff	and	insurance	defense	
counsel	regarding	Rule	35.		Graham	Galloway	discussed	the	language	in	the	
committee	note	regarding	the	location	of	the	exam,	indicating	that	he	agreed	
that	the	language	should	be	changed	so	that	the	location	will	be	in	Nevada,	
unless	otherwise	stipulated	or	ordered.		The	Committee	also	discussed	that	
this	provision	was	substantive	and	should	be	in	the	text	of	the	rule.		The	
committee	then	discussed	audio	and	video	recordings	and	observers.		The	
issue	is,	generally,	how	to	address	issues	that	arise	during	an	examination	and	
whether	a	person	subject	to	an	exam	should	have	a	right	to	a	recording	or	an	
observer,	or	whether	a	court	should	be	required	to	order	a	recording	or	
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observer,	and	if	so	whether	that	should	be	for	just	cause.		Commissioner	Bulla	
emphasized	that	the	committee	draft	was	a	compromise	position.		Several	
members	of	the	subcommittee	felt	that	exams	should	be	video	recorded,	but	
Commissioner	Bulla	noted	her	opposition	to	video	recording	and	her	concerns	
that	such	videos	might	end	up	on	the	internet,	compromising	the	examinee’s	
privacy.		The	committee	and	the	subcommittee	agreed	with	the	language	in	
Bob	Eisenberg’s	draft	that	observers	should	not	obstruct	the	exam	and	that	
minors	and	incompetent	persons	should	be	entitled	to	a	parent	or	guardian	as	
an	observer.		Judge	Cadish	commented	that	a	person	subject	to	an	exam	might	
have	a	right	to	an	audio	recording	but	that	the	court	might	be	required	to	
order	an	observer.		The	Committee	also	acknowledged	its	lack	of	
understanding	whether	doctors	would	refuse	to	perform	exams	if	recorded	or	
if	an	observer	was	present,	or	if	performing	an	exam	with	a	recording	or	
observer	might	violate	doctors’	ethical	rules.		The	committee	noted	that	some	
attorneys	were	contacting	doctors	to	get	their	input	on	this	question.		The	
Committee	also	discussed	the	lack	of	an	insurance	defense	lawyer	on	the	
subcommittee	and	on	the	committee	as	a	whole.		Dan	Polsenberg	also	noted	
that	the	draft	from	Bob	Eisenberg	was	inconsistent	on	who	would	be	
requesting	what,	and	Bob	agreed	that	revisions	were	appropriate.		The	
Committee	passed	on	Rule	35	to	allow	Bob	Eisenberg	to	work	with	the	
subcommittee	to	edit	their	respective	drafts	as	needed,	and	to	attempt	to	
work	out	a	compromise	version	or	to	present	competing	version	to	the	
committee	at	the	next	meeting.			
	
The	Committee	next	discussed	NRCP	26,	noting	some	discrepancy	with	the	
cross‐citations	to	Rules	16.2	and	16.205.		Subject	to	correcting	those	citations,	
Justice	Pickering	moved	to	recommend	the	rule,	the	motion	was	seconded	by	
Justice	Gibbons,	and	the	Committee	voted	to	recommend	the	rule.	
	
The	Committee	next	discussed	Rule	30.		The	subcommittee	noted	that	the	rule	
tracked	FRCP	30	including	the	limitation	of	10	depositions	absent	stipulation	
or	leave	of	court.		The	subcommittee	noted	that	Rule	30(h)	was	kept	from	the	
existing	rule,	and	that	the	rule	was	not	intended	to	change	“7	hours	of	
testimony”	referring	to	7	hours	on	the	record	or	the	holding	in	Coyote	Springs	
Inv.,	LLC	v.	Eighth	Judicial	Dist.	Court,	131	Nev.,	Adv.	Op.	18,	347	P.3d	267	
(2015),	concerning	privileges	during	breaks	in	the	deposition.		Subject	to	
minor	edits	to	the	committee	note,	Don	Springmeyer	moved	to	recommend	
the	rule,	Judge	Cadish	seconded,	and	the	Committee	voted	to	recommend	the	
rule.	
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The	Committee	next	discussed	Rule	34,	specifically	the	edited	language	in	
Rule	34(b)(2)(E)(i)	pertaining	to	production	of	documents	as	they	are	kept	in	
the	usual	course	of	business,	unless	that	form	of	production	is	unreasonably	
burdensome	for	the	discovering	party.		The	Committee	recognized	that	while	
the	producing	party	should	not	be	permitted	to	simply	dump	documents	on	
the	discovering	party,	neither	should	the	discovering	party	be	permitted	to	
require	the	producing	party	to	organize	the	documents	in	a	form	preferred	by	
the	discovering	party	when	the	documents	are	produced	in	an	organized	
form.		Commissioner	Bulla	stressed	that	some	form	of	cost	shifting	or	further	
request	for	organization	was	required	to	address	discovery	abuses.		The	
Committee	passed	on	Rule	34	so	that	the	discovery	subcommittee	could	
address	the	language	in	Rule	34(b)(2)(E)(i).			
	
The	Committee	passed	on	Rule	16.1	so	that	the	subcommittee	could	make	
further	edits	to	the	rule.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.		The	Committee	Members	noted	that	the	link	on	the	Supreme	Court’s	
website	to	the	Committee	information	was	difficult	to	find,	and	the	Committee	
asked	if	it	could	be	made	easier	to	find.		The	Supreme	Court	staff	and	Justices	
will	 investigate	 this.	 	Bob	Eisenberg	asked	what	materials	he	could	print	 for	
presentations	concerning	the	Committee.		Any	materials	that	are	posted	on	the	
website	are	publicly	disseminated,	and	may	certainly	be	used.		These	include	
the	minutes,	agendas,	and	recommended	rules.		Similar	to	disclosure	of	other	
materials,	 drafts	 in	 subcommittee	 should	 not	 be	 disclosed	 to	 allow	 the	
subcommittees	 to	 perform	 their	 work,	 but	 any	 drafts	 circulated	 to	 the	
committee	as	a	whole	may	be	used.		The	Justices	cautioned	the	committee	not	
to	 disclose	 information	 about	 pending	 cases	when	 discussing	 hypotheticals.		
George	Bochanis	and	Graham	Galloway	agreed	to	work	on	redrafting	Rule	25	
with	the	Everything	Else	subcommittee.			
	
Justice	 Gibbons	 advised	 the	 Committee	 that	 the	 next	 Committee	meeting	 is	
scheduled	for	November	29,	2017	at	3:00	pm	at	the	usual	locations,	and	that	
the	Justices	would	set	a	December	meeting.	
	
There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:00	p.m.			
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Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada	Rules	of	Civil	Procedure	Revision	Committee	Summary	

November	29,	2017	Meeting	

	

The	 ninth	 meeting	 of	 the	 Nevada	 Rules	 of	 Civil	 Procedure	 Committee	
(Committee)	was	held	on	November	29,	2017	at	3:00	p.m.	 	The	meeting	was	
video	 conferenced	 between	 the	 State	 Bar	 of	 Nevada	 Office	 in	 Reno	 and	 the	
Supreme	Court	conference	rooms	in	Las	Vegas	and	Carson	City.		Present	in	Reno	
were	Discovery	Commissioner	Wes	Ayres,	Graham	Galloway,	Bob	Eisenberg,	
and	Bill	Peterson.		Present	in	Carson	City	were	Judge	Jim	Wilson,	Kevin	Powers,	
and	 Todd	 Reese.	 	 Present	 in	 Las	 Vegas	 were	 Justice	 Mark	 Gibbons,	 Justice	
Kristina	 Pickering,	 Judge	 Elissa	 Cadish,	 Judge	 Kim	 Wanker,	 Discovery	
Commissioner	Bonnie	Bulla,	Steve	Morris,	Don	Springmeyer,	Professor	Thom	
Main,	and	Loren	Young.	

The	Committee	first	approved	the	October	25,	2017	meeting	minutes.	

Justice	Gibbons	then	introduced	Loren	Young	as	a	new	committee	member.	

The	various	subcommittees	reported	that	they	would	attempt	to	have	Rules	4,	
23,	 23.1,	 23.1,	 25,	 and	 the	 rest	 of	 the	 discovery	 rules	 for	 the	 committee’s	
consideration	at	the	December	committee	meeting.	

The	Committee	discussed	the	following	subcommittee	rule	recommendations.	

1) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Judge	Jim	Wilson,	Steve	Morris,	Commissioner	Wes	Ayres,	
Commissioner	Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	
Springmeyer,	Bill	Peterson,	and	Loren	Young	
	

The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	16.1,	34,	
and	35	submitted	by	the	Discovery	Subcommittee.		As	to	Rule	16.1,	the	
subcommittee	indicated	that	the	proposed	rule	contained	broader	initial	
disclosure	requirements	than	the	federal	rule,	retaining	the	requirement	of	
disclosing	rebuttal	and	impeachment	evidence,	and	requiring	the	disclosure	of	
audio	or	video	records,	reports,	or	witness	statements	regarding	the	incident.		
Commissioner	Bulla	stated	that	the	subcommittee	felt	that	this	type	of	
information	should	be	disclosed	as	soon	as	possible.		Justice	Pickering	and	
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others	were	concerned	about	the	breadth	of	the	language	and	whether	it	
would	require	the	disclosure	of	internal	emails	or	recorded	phone	calls	
regarding	the	incident.		Bob	Eisenberg	commented	that	the	last	committee	to	
review	the	rules	favored	as	complete	a	disclosure	as	possible	to	encourage	
settlement.		The	committee	passed	on	the	rule,	pending	preparation	of	a	
redline	of	the	rule.	
	
The	committee	briefly	discussed	Rule	34,	noting	the	new	language	in	Rule	
34(b)(2)(E)(i)	requiring	that	the	production	of	electronic	documents	be	in	a	
form	not	unreasonably	burdensome	for	the	discovering	party	to	correlate,	and	
Rule	34(d)	regarding	the	reasonable	cost	of	copying	documents	and	storage	
media	devices.		Don	Springmeyer	moved	to	recommend	the	rule	as	written,	
the	motion	was	seconded	by	Judge	Cadish,	and	the	Committee	voted	to	
recommend	the	rule.	
	
As	to	Rule	35,	competing	proposals	were	put	forth	by	the	discovery	
subcommittee	and	by	Bob	Eisenberg.		Graham	Galloway	summarized	the	
disputed	points,	whether	audio	recording	and	an	observer	should	be	a	matter	
of	right	or	only	by	court	order.		Commissioner	Bulla	commented	that	the	
discovery	subcommittee	could	accept	the	language	in	Bob	Eisenberg’s	draft	
concerning	the	location	of	the	exam	and	the	conduct	of	observers.		She	also	
indicated	that	the	language	regarding	conduct	of	the	observers	was	in	the	
advisory	note	of	their	draft,	but	that	they	could	allow	for	it	being	moved	into	
the	text.		Judge	Cadish	supported	a	draft	giving	a	person	subject	to	an	exam	a	
right	to	an	audio	recording	but	requiring	that	they	seek	a	court	order	for	an	
observer.		Kevin	Powers	and	Judge	Wilson	agreed	with	this	approach.		Loren	
Young	reported	back	on	his	conversations	with	doctors	regarding	the	rule.		
The	doctors	said	that	this	version	of	the	rule	would	not	prohibit	them	from	
performing	medical	exams,	but	that	it	appeared	to	insinuate	that	they	were	
not	trustworthy,	that	it	might	intimidate	new	doctors	from	performing	exams,	
and	that	it	may	shift	the	focus	of	the	medical	exam	from	the	findings	to	the	
procedure	used.		The	Committee	passed	on	Rule	35	to	allow	the	different	sides	
to	incorporate	changes	and	present	three	final	drafts	to	be	forwarded	to	the	
Supreme	Court.		
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2) NRCP	68	Subcommittee	

Chair:	Dan	Polsenberg	
Members:	Don	Springmeyer,	Prof.	Thom	Main	

	
The	Committee	next	discussed	NRCP	68.		Subject	to	minor	language	and	
punctuation	changes,	Don	Springmeyer	moved	to	recommend	the	rule,	Judge	
Wilson	seconded	the	motion,	and	the	committee	voted	to	recommend	the	rule.	
	
3) Time	and	Service	of	Process	Subcommittee	(NRCP	4,	4.1,	5,	6,	and	NRAP	4,	

25,	and	26)		

Chair:	Judge	Elissa	Cadish	
Members:	Justice	Kristina	Pickering,	Judge	Jim	Wilson,	Don	
Springmeyer,	Dan	Polsenberg,	Racheal	Mastel,	Todd	Reese,	Kevin	
Powers	
	

The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	4.1	and	6,	
and	NRAP	26	submitted	by	the	Time	and	Service	of	Process	Subcommittee.		
The	Committee	first	discussed	FRCP	4.1,	and	agreed	that	it	was	not	necessary	
for	Nevada.		Judge	Cadish	moved	to	recommend	rejecting	the	rule,	Don	
Springmeyer	seconded	the	motion,	and	the	committee	approved	rejecting	the	
rule.			
	
The	Committee	next	considered	NRCP	6.		Todd	Reese	and	Judge	Cadish	
explained	that	the	proposed	rule	adopted	the	federal	method	of	counting	days,	
counting	all	days	and	not	excluding	weekends	and	holidays,	which	enabled	
“day	of	the	week”	counting.		The	ability	of	the	parties	to	stipulate	to	extensions	
of	time	subject	to	court	approval	was	retained	from	the	existing	NRCP,	and	the	
minimal	approach	to	NRCP	6(c)	was	proposed,	instead	of	incorporating	DCR	
13	into	the	rule.		The	Committee	elected	to	have	a	motion	filed	21	days	before	
a	hearing,	to	reference	the	district	court	rules	in	NRCP	6(c)(1)(B),	and	to	
require	the	opposing	affidavits	to	be	due	7	days	before	any	hearing.		This	14	
day	window	tracks	the	time	line	in	DCR	13.		The	committee	also	discussed	
eliminating	the	3	extra	day	allowance	after	electronic	service,	and	agreed	with	
the	change,	but	Justice	Pickering	noted	that	the	local	rules	need	to	be	changed	
as	well	for	consistency	across	all	Nevada	rules	to	prevent	traps	for	the	unwary	
who	might	think	that	they	get	an	extra	three	days	to	act.		Judge	Cadish	noted	
that	the	advisory	committee	notes	addressed	the	concern	about	inconsistent	
time	counting	and	rules	and	statutes	that	may	not	be	updated	quickly,	noting	
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that	the	note	suggested	allowing	additional	time	when	warranted	to	prevent	
any	prejudice	as	a	result	of	the	rule	change.		Subject	to	a	notation	in	the	
advisory	committee	note	regarding	the	need	to	alter	the	local	rules,	Judge	
Cadish	moved	to	recommend	the	rule,	Judge	Wilson	seconded	the	motion,	and	
the	committee	voted	to	recommend	the	rule.	
	
The	Committee	next	considered	NRAP	26.		NRAP	26	is	the	appellate	time	
calculation	rule.		In	order	to	have	one	system	of	counting	time,	it	should	be	
changed	as	well.		The	Committee	agree	with	the	need	to	change	the	rule	for	
consistency.		Kevin	powers	noted	an	inconsistency	with	the	language	of	NRAP	
26(c)	and	the	NEFCR,	and	the	rule	was	referred	back	to	subcommittee	to	
address	the	inconsistency.	
	
4) Everything	Else	Subcommittee	

Chair:	Justice	Kristina	Pickering	
Members:	Justice	Mark	Gibbons,	Todd	Reese	

	
The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	13,	14,	24,	
and	47	submitted	by	the	Everything	Else	Subcommittee.		The	Committee	
agree	with	the	changes	incorporated	into	Rule	47	that	were	suggested	by	
Judge	Wilson.			Judge	Cadish	agree	with	the	changes	to	Rules	13	and	14	to	
permit	third‐party	defendants	and	defendants	to	file	crossclaims	against	each	
other.		Todd	Reese	noted	that	Rule	13	was	proposed	subject	to	the	language	in	
13(d)	being	synced	with	the	language	in	Rules	4	and	12	concerning	the	state	
and	public	entities.		Subject	to	syncing	the	language,	Justice	Gibbons	moved	to	
recommend	the	rules,	Todd	Reese	seconded	the	motion,	and	the	committee	
voted	to	recommend	the	rules.	
	
5) Discovery	Subcommittee	(NRCP	16,	16.1,	26‐37,	45)	

Chair:	Graham	Galloway	
Members:	Judge	Jim	Wilson,	Steve	Morris,	Commissioner	Wes	Ayres,	
Commissioner	Bonnie	Bulla,	Dan	Polsenberg,	George	Bochanis,	Don	
Springmeyer,	Bill	Peterson,	and	Loren	Young	
	

The	Committee	discussed	the	proposed	draft	amendments	to	NRCP	37	and	45	
submitted	by	the	Discovery	Subcommittee.		Kevin	Powers	expressed	
reservations	about	the	short	timeframe	in	Rule	45(a)(4)	to	notify	other	
parties	about	a	third‐party	subpoena,	and	the	short	timeframe	to	object	and	
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file	a	motion.		The	committee	agreed	to	change	the	5	day	time	frame	to	7	days	
to	be	consistent	with	the	federal	method	of	counting	days.		The	committee	
elected	to	leave	the	3	day	time	frame	for	filing	a	motion	as	is.		The	15	day	time	
frame	in	Rule	45(b)(1)	was	also	change	to	14	days	for	consistency.		Justice	
Gibbons	Justice	Gibbons	moved	to	recommend	the	rule,	Don	Springmeyer	
seconded	the	motion,	and	the	committee	voted	to	recommend	the	rule.		Kevin	
Powers	voted	not	to	recommend	the	rule,	citing	the	minimal	3	day	time	frame	
to	file	a	motion	in	Rule	45(a)(4).			
	
Rule	37	was	not	acted	upon	and	was	passed	to	the	December	meeting.	
	
A	 discussion	 was	 then	 held	 of	 issues	 of	 general	 concern	 to	 the	 Committee	
members.	 	 Justice	 Gibbons	 advised	 the	 Committee	 that	 the	 next	 Committee	
meetings	are	scheduled	for	December	20,	2017,	January	17,	2018,	and	February	
21,	2018,	at	3:00	pm,	at	the	usual	locations.			
	
There	being	no	 further	business	 to	come	before	 the	Committee,	 the	meeting	
was	adjourned	at	5:05	p.m.			
	
Respectfully	submitted,	
Kristina	Pickering	and	Mark	Gibbons	
Co‐Chairs	
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Nevada Rules of Civil Procedure Revision Committee Summary 

December 20, 2017 Meeting 

 

The tenth meeting of the Nevada Rules of Civil Procedure Committee 

(Committee) was held on December 20 at 3:00 p.m.  The meeting was video 

conferenced between the State Bar of Nevada Office in Reno and the Supreme 

Court conference rooms in Las Vegas and Carson City.  Present in Reno were 

Discovery Commissioner Wes Ayres, Graham Galloway, Bob Eisenberg, and Bill 

Peterson.  Present in Carson City were Justice Mark Gibbons, Justice Kristina 

Pickering, Judge Jim Wilson, Kevin Powers, and Todd Reese.  Present in Las 

Vegas were Judge Elissa Cadish, Judge Kim Wanker, Discovery Commissioner 

Bonnie Bulla, Don Springmeyer, Racheal Mastel, and Don Polsenberg. 

The Committee first approved the November 29, 2017 meeting minutes with 

minor edits. 

The various subcommittees reported that they would attempt to have Rules 4, 

6, 23.1, 23.2, the rest of the discovery rules, the judgment and post-judgment 

rules, NRAP 26, and NEFCR 9 for the committee’s consideration at the January 

committee meeting.  Regarding NEFCR 9, the subcommittee reported that the 

clerk’s offices shed light on the procedure determining when electronic service 

is given and that the rules would need to be adjusted to reflect the procedure.  

The Committee discussed the following subcommittee rule recommendations. 

1) Discovery Subcommittee (NRCP 16, 16.1, 26-37, 45) 

Chair: Graham Galloway 

Members: Judge Jim Wilson, Steve Morris, Commissioner Wes Ayres, 

Commissioner Bonnie Bulla, Dan Polsenberg, George Bochanis, Don 

Springmeyer, Bill Peterson, and Loren Young 

 

The Committee discussed the proposed draft amendments to NRCP 16.1, 27, 

28, 29, 35, and 37 submitted by the Discovery Subcommittee.  As to Rule 16.1, 

the subcommittee indicated that there was a majority and minority position 

regarding broader or more restrictive initial disclosure requirements.  The 

committee passed this rule to the January meeting so that additional 

committee members could be present for the discussion. 
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The committee briefly discussed Rule 35, noting that three final proposals 

were complete and would be submitted to the Supreme Court.  The co-chairs 

asked the proponents of the proposals to draft summary statements 

advocating for their proposal. 

 

The committee also discussed Rule 37, noting the change in language in NRCP 

37(a)(4) to account for documents not in compliance with Rule 34(b)(2)(E)(i).  

The rule was approved as written. 

 

The committee next discussed Rules 27, 28, and 29.  The discovery committee 

proposed to adopt the federal rules without change for use in Nevada.  The 

committee expressed concern about whether Rule 29(b)’s language 

concerning “any form of discovery” would permit stipulations regarding 

depositions and whether that language conflicted with the existing rule or the 

Eighth Judicial District Court Rules.  After discussion, the committee believed 

that there was no conflict, or that any conflict could be resolved.  Justice 

Gibbons moved to recommend the rules as written, the motion was seconded 

by Justice Pickering, and the Committee voted to recommend the rules. 

 

2) Class and Derivative Actions Subcommittee (NRCP 23, 23.1, 23.2) 

Chair: Dan Polsenberg 

Members: Don Springmeyer and Professor Thomas Main 

 

The Committee next discussed competing proposals regarding Rule 23.  Dan 

Polsenberg proposed adopting FRCP 23, Don Springmeyer proposed retaining 

the existing NRCP 23 with edits, and Professor Main is agnostic on the 

proposals.  The Committee discussed sending both proposals to the Supreme 

Court, but noted the new appellate procedure in FRCP 23(f).  Nevada does not 

currently have an “appeal by permission” type of appeal and this would 

necessitate adopting new appellate rules.  Dan Polsenberg agreed to draft two 

alternative proposals, one retaining the new type of permissive appeal and 

one with an appeal as of right.  Pending the edited rules, the rule was passed 

to the next meeting. 

 

3) NRCP 25 Subcommittee (NRCP 25 and NRAP 43) 

Chair: Todd Reese 

Members: Justice Kristina Pickering, Graham Galloway, George 

Bochanis, and Loren Young 
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The Committee next discussed NRCP 25 and NRAP 43.  Todd Reese explained 

that the rule was adapted from the FRCP and the existing NRCP to give more 

flexibility to the district courts in dealing with a party’s death and to avoid the 

mandatory dismissal penalty.  The rule’s provisions are also garnered from 

the NRAP and other states rules.  The rule is not intended to violate due 

process or change probate law.  Justice Pickering noted that the Rule is set for 

review by probate attorneys to make sure that its provisions to not conflict 

with probate law.  Concerns were also raised regarding whether provisions of 

the rule permitting an action to proceed despite the party’s death would 

conflict with Rule 17(a).  The Committee passed on the rule pending review. 

 

4) Everything Else Subcommittee 

Chair: Justice Kristina Pickering 

Members: Justice Mark Gibbons, Todd Reese 

 

The Committee discussed the proposed draft amendments to NRCP 38, 39, 40, 

43, 44, 48, and 49 submitted by the Everything Else Subcommittee.  The 

committee discussed edits to Rule 38, 40, and 43.  The committee also 

discussed the passive wording of Rule 48, discussing where a jury of 8 

persons was authorized.  Rule 48 was passed for redrafting and research.  

Justice Gibbons moved to recommend the remaining rules, Judge Wilson 

seconded the motion, and the committee voted to recommend the rules. 

 

A discussion was then held of issues of general concern to the Committee 

members.  Justice Gibbons advised the Committee that the next Committee 

meetings are scheduled for January 17, 2018, and February 21, 2018, at 3:00 

pm.  The Reno location of the January meeting will be at a Washoe County 

District Court Room.  The other locations will be at the usual locations.   

 

There being no further business to come before the Committee, the meeting 

was adjourned at 4:35 p.m.   

 

Respectfully submitted, 

Kristina Pickering and Mark Gibbons 

Co-Chairs 
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SuPlleME CouRT 
OF 

Nev-

10) l'U7A ... 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

IN THE MATTER OF CREATING A 
COMMITTEE TO UPDATE AND 
REVISE THE NEVADA RULES OF 
CIVIL PROCEDURE. J 

No.ADKTO L D 
DEC 3 1 2018 

OEPl.JlY Cl.ERK 

ORDER AMENDING THE RULES OF CIVIL PROCEDU E, THE 
RULES OF APPELLATE PROCEDURE, AND THE NEVADA 

ELECTRONIC FILING AND CONVERSION RULES 

On February 2, 2017, this court established a committee to 
review and recommend updates to the Nevada Rules of Civil Procedure and 
the associated district court and specialized rules. The committee consisted 
of co-chairs Justice Mark Gibbons and Justice Kristina Pickering, Judge 
Elissa F. Cadish, Judge Kimberly A. Wanker, Judge James E. Wilson, 
Discovery Commissioner Wesley M. Ayres, Discovery Commissioner Bonnie 
A. Bulla, Professor Thom Main, and attorneys George T. Bochanis, Robert 
L. Eisenberg, Graham A. Galloway, Racheal Mastel, Steve Morris, William 
E. Peterson, Daniel F. Polsenberg, Kevin C. Powers, Don Springmeyer, 
Todd E. Reese, and Loren S. Young. The Nevada Supreme Court 
acknowledges and thanks the NRCP committee members for their 
dedication, time, and effort to comprehensively review and revise the NRCP 
and recommend the associated amendments to the NRAP and NEFCR. 

On August 17, 2018, the committee co-chairs, Justices Mark 
Gibbons and Kristina Pickering of the Nevada Supreme Court, filed a 
petition to amend the Nevada Rules of Civil Procedure, the Nevada Rules 
of Appellate Procedure, and the Nevada Electronic Filing and Conversion 
Rules. This court solicited public comment on the petition. received written 
public comment, and held a public hearing on October 19, 2018, in this 
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matter. This court reviewed the committee's recommendations, considered 
the public comment, and edited the rules. In particular, as to the proposed 
NRCP 32(a)(5), regarding the use of expert and treating physician 
deposition transcripts, the court agrees that the use of deposition 
transcripts would lower the cost of litigation and assist access to justice. 
The court, however, is reluctant to create by rule an additional exception to 
the hearsay rule, beyond those established in NRS Chapter 51. 
Establishing such a hearsay exception is the province of the Legislature. 

The revised Nevada Rules of Civil Procedure, Nevada Rules of 
Appellate Procedure, and Nevada Electronic Filing and Conversion Rules 
contain significant changes. These changes will necessitate the review and 
probable revision of other associated rules and forms, including, among 
others, the family court financial disclosure forms, the Nevada Justice 
Court Rules of Civil Procedure, and a more thorough review of the Nevada 
Rules of Appellate Procedure. The Nevada Supreme Court will address the 
need for review of these rules in 2019. 

For the benefit of the bench and the bar and to facilitate the 
transition from the existing rules to the new rules, the Nevada Supreme 
Court will create redlines of the new NRCP against the former NRCP and 
against the current FRCP. These redlines will be posted inADKT 0522 and 
will be available on the Nevada Appellate Courts' website located at: 
https://nvcourts.gov/AOC/Committees and Commissions/NRCP/Adopted 
Rules and Redlines/. If any discrepancies exist between the redlines and 
the attached exhibits, the attached exhibits control as they are the officially 
adopted rules. The committee's agendas and minutes are available on the 
committee's website and will also be posted to ADKT 0522. 
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Accordingly, 
WHEREAS, this court has solicited public comment on the 

petition, received written public comment, and held a public hearing on 
October 19, 2018; and 

WHEREAS, this court has determined that rule changes are 
warranted; 

IT IS HEREBY ORDERED that the Nevada Rules of Civil 
Procedure shall be amended and shall read as set forth in Exhibit A; and 

IT IS HEREBY ORDERED that the Nevada Rules of Appellate 
Procedure shall be amended and shall read as set forth in Exhibit B; and 

IT IS HEREBY ORDERED that the Nevada Electronic Filing 
and Conversion Rules shall be amended and shall read as set forth in 
Exhibit C. 

IT IS FURTHER ORDERED that this amendment to the 
Nevada Rules of Civil Procedure, the Nevada rules of Appellate Procedure, 
and the Nevada Electronic Filing and Conversion Rules shall be effective 
prospectively on March 1, 2019, as to all pending cases and cases initiated 
after that date. The clerk of this court shall cause a notice of entry of this 
order to be published in the official publication of the State Bar of Nevada. 
Publication of this order shall be accomplished by the clerk disseminating 
copies of this order to all subscribers of the advance sheets of the Nevada 
Reports and all persons and agencies listed in NRS 2.345, and to the 
executive director of the State Bar of Nevada. The certificate of the clerk of 
this court as to the accomplishment of the above-described publication of 
notice of entry and dissemination of this order shall be conclusive evidence 
of the adoption and publication of the foregoing rule amendments. 
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IT IS FURTHER ORDERED that on and after the effective 
date, these amended rules shall control when conflicts arise between these 
amended rules and the local rules or the district court rules. Time frames 
accruing before the effective date of these amended rules shall be calculated 
using the existing, unamended rules. Time frames accruing on or after the 
effective date of these amended rules shall be calculated under these 
amended rules. If a reduction in the time to respond or other adverse 
consequence results from the change in and application of these amended 
rules, an extension of time or other relief may be warranted to prevent 
prejudice. 

Dated thisal_ day of December 2018. 

P�c.J. 
Douglas 

Cherry�T '
J

. 

{1Ut,t ������������• J. Pickering J 

�. %v· ,J 
Parraguirre 

9::1.U 
Gibbo?s 

�'������· J. 
Hardesty 

cc: Richard Packer, President, State Bar of Nevada 
Kimberly Farmer, Executive Director, State Bar of Nevada 
All District Court Judges 
All Court of Appeal Judges 
Clark County Bar Association 
Washoe County Bar Association 
First Judicial District Bar Association 
Administrative Office of the Courts 
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EXHIBIT A 

AMENDMENT TO' THE NEV ADA RULES OF 
CML? PROCEDURE 

Advisory Committee Note-2019 Amendments 
Preface 

The 2019 amendments to the Nevada Rules of Civil Procedure are 

comprehensive. Modeled in part on the 2018 version of the Federal Rules of 

Civil Procedure, the 2019 amendments restyle the rules and modernize their 

text to make them more easily understood. Although modeled on the FRCP, 

the amendments retain and add certain Nevada-specific provisions. The 

stylistic changes are not intended to affect the substance of the former rules. 

The 2019 amendments to the NRCP affect and will require review and 

revision of other court rules. Because the amendments respecting filing, 

service, and time calculation directly impact the Nevada Electronic Filing 

and Conversion Rules and certain of the Nevada Rules of Appellate 

Procedure, amendments to those rules have been adopted to harmonize them 

with the NRCP. The job of reviewing and amending the District Court Rules 

and individual local rules, such as the Second and Eighth Judicial District 

Court Rules, to bring them into conformity with the 2019 amendments to the 

NRCP, NEFCR, and NRAP remains. 

I. SCOPE OF RULES; FORM OF ACTION 

Rule I. Scope and Purpose 

These rules govern the procedure in all civil actions and proceedings in 

the district courts, except as stated in Rule 81. They should be construed, 

administered, and employed by the court and the parties to secure the just, 

speedy, and inexpensive determination of every action and proceeding. 

1 
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form kept in the usual course of business, often electronically, that is wholly 

unrelated to the document requests. If it would be unreasonably burdensome 

for the requesting party to correlate the documents, the requesting party can 

request that the responding party specify the correlation. The identification 

of responsive documents may be assisted by the use of Bates numbering. Rule 

34(d) retains the former Nevada rule with provisions added to address 

electronically stored information. 

Rule 35. Physical and Mental Examinations 

(a) Order for Examination. 

(1) In General. The court where the action is pending may order 

a party whose mental or physical condition-including blood group-is in 

controversy to submit to a physical or mental examination by a suitably 

licensed or certified examiner. The court has the same authority to order a 

party to produce for examination a person who is in the party's custody or 

under the party's legal control. 

(2) Motion and Notice; Contents of the Order. 

(A) The order may be made only on motion for good cause 

and on notice to all parties and the person to be examined. 

(B) The order must specify the time, place, manner, 

conditions, and scope of the examination, as well as the person or persons 

who will perform it. The examination must take place in an appropriate 

professional setting in the judicial district in which the action is pending, 

unless otherwise agreed by the parties or ordered by the court. 

(3) Recording the Examination. On request of a party or the 

examiner, the court may, for good cause shown, require as a condition of the 

examination that the examination be audio recorded. The party or examiner 
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who requests the audio recording must arrange and pay for the recording and 

provide a copy of the recording on written request. The examiner and all 

persons present must be notified before the examination begins that it is 
being recorded. 

( 4) Observers at the Examination. The party against whom 

an examination is sought may request as a condition of the examination to 

have an observer present at the examination. When making the request, the 

party must identify the observer and state his or her relationship to the party 

being examined. The observer may not be the party's attorney or anyone 

employed by the party or the party's attorney. 

(A) The party may have one observer present for the 
examination, unless: 

(i) the examination 1s a neuropsychologica], 

psychological, or psychiatric examination; or 

(ii) the court orders otherwise for good cause shown. 

(B) The party may not have any observer present for a 

neuropsychological, psychological, or psychiatric examination, unless the 
court orders otherwise for good cause shown. 

( C) An observer must not in any way interfere, obstruct, or 
participate in the examination. 

(b) Examiner's Report. 

(1) Request by the Party or Person Examined. Unless 

otherwise ordered by the court or discovery commissioner for good cause, the 

party who moved for the examination must, upon a request by the party 

against whom the examination order was issued, provide a copy of the 

examiner's report within 30 days of the examination or by the date of the 

applicable expert disclosure deadline, whichever occurs first. 
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(2) Contents. The examiner's report must be in writing and 

must set out in detail the examiner's findings, including diagnoses, 

conclusions, and the results of any tests. 

(3) Request by the Moving Party. After delivering the reports, 

the party who moved for the examination may request-and is entitled to 

receive-from the party against whom the examination order was issued like 

reports of all earlier or later examinations of the same condition. But those 

reports need not be delivered by the party with custody or control of the 

person examined if the party shows that it could not obtain them. 

( 4) Waiver of Privilege. By requesting and obtaining the 

examiner's report, or by deposing the examiner, the party examined waives 

any privilege it may have-in that action or any other action involving the 

same controversy-concerning testimony about all examinations of the same 

condition. 

(5) Failure to Deliver a Report. The court on motion may 

order--on just terms-that a party deliver the report of an examination. If 

the report(s) is not provided, the court may exclude the examiner's testimony 

at trial. 

(6) Scope. Rule 35(b) also applies to an examination made by 

the parties' agreement, unless the agreement states otherwise. Rule 35(b) 

does not preclude obtaining an examiner's report or deposing an examiner 

under other rules. 

Advisory Committee Note-2019 Amendment 

Subsection (a). Rule 35(a) expressly addresses audio recording and 

attendance by an observer at court-ordered physical and mental 

examinations. A court may for good cause shown direct that an examination 
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be audio recorded. A generalized fear that the examiner might distort or 

inaccurately report what occurs at the examination is not sufficient to 

establish good cause to audio record the examination. In addition, a party 

whose examination is ordered may have an observer present, typically a 

family member or trusted companion, provided the party identifies the 

observer and his or her relationship to the party in time for that information 

to be included in the order for the examination. Psychological and 

neuropsychological examinations raise subtler questions of influence and 

confidential and proprietary testing materials that make it appropriate to 

condition the attendance of an observer on court permission, to be granted for 

good cause shown. In either event, the observer should not be the attorney or 

employed by the attorney for the party against whom the request for 

examination is made, and the observer may not disrupt or participate in the 

examination. A party requesting an audio recording or an observer should 

request such a condition when making or opposing a motion for an 

examination or at a hearing on the motion. 

Subsection (b). A Rule 35(b) report should contain op1mons 

concerning the physical or mental condition in controversy for which the 

examiner is qualified to render an opinion. The disclosure deadlines 

contemplate that the report will be provided by the initial expert disclosure 

deadline, assuming that deadline is within 30 days of the examination. There 

may be rare circumstances that would justify a rebuttal Rule 35 examination. 

Any report prepared from a rebuttal examination must be timely disclosed by 

the rebuttal expert disclosure deadline or within 30 days of the examination, 

whichever occurs first. If the expert disclosure deadlines have passed, a party 

seeking a Rule 35 examination must move to reopen the applicable expert 

disclosure deadlines unless otherwise stipulated in writing by the parties. To 
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reopen an expert disclosure deadline, the moving party must demonstrate 

excusable neglect or changed circumstances, such as where there has been an 

unanticipated change in a party's physical or mental condition. 

Rule 36. Requests for Admission 

(a) Scope and Procedure. 

(1) Scope. A party may serve on any other party a written 

request to admit, for purposes of the pending action only, the truth of any 

matters within the scope of Rule 26(b)(l) relating to: 

(A) facts, the application of law to fact, or opinions about 

either; and 

(B) the genuineness of any described documents. 

(2) Form; Copy of a Document. Each matter must be 

separately stated. A request to admit the genuineness of a document must be 

accompanied by a copy of the document unless it is, or has been, otherwise 

furnished or made available for inspection and copying. 

(3) Time to Respond; Effect of Not Responding. A matter is 

admitted unless, within 30 days after being served, the party to whom the 

request is directed serves on the requesting party a written answer or 

objection addressed to the matter and signed by the party or its attorney. A 

shorter or longer time for responding may be stipulated to under Rule 29 or 

be ordered by the court. 

(4) Answer. If a matter is not admitted, the answer must 

specifically deny it or state in detail why the answering party cannot 

truthfully admit or deny it. A denial must fairly respond to the substance of 

the matter; and when good faith requires that a party qualify an answer or 

deny only a part of a matter, the answer must specify the part admitted and 

165 

LEE 0059



LEE 0060



LEE 0061



LEE 0062



LEE 0063



LEE 0064



LEE 0065



LEE 0066



LEE 0067



LEE 0068



LEE 0069



LEE 0070



LEE 0071



LEE 0072



LEE 0073



LEE 0074



LEE 0075



LEE 0076



LEE 0077



LEE 0078



LEE 0079



LEE 0080



MINUTES OF THE 

SENATE COMMITTEE ON JUDICIARY 

Eightieth Session 
May 6, 2019 

The Senate Committee on Judiciary was called to order by 

Chair Nicole J. Cannizzaro at 8:21 a.m. on Monday, May 6, 2019, in 

Room 2135 of the Legislative Building, Carson City, Nevada. The meeting was 

videoconferenced to Room 4412E of the Grant Sawyer State Office Building, 

555 East Washington Avenue, Las Vegas, Nevada. Exhibit A is the Agenda. 

Exhibit B is the Attendance Roster. All exhibits are available and on file in the 

Research Library of the Legislative Counsel Bureau. 

COMMITTEE MEMBERS PRESENT: 

Senator Nicole J. Cannizzaro, Chair 

Senator Dallas Harris, Vice Chair 

Senator James Ohrenschall 

Senator Marilyn Dondero Loop 

Senator Melanie Scheible 

Senator Scott Hammond 

Senator Ira Hansen 

Senator Keith F. Pickard 

GUEST LEGISLATORS PRESENT: 

Assemblyman Jason Frierson, Assembly District No. 8 

Assemblywoman Daniele Monroe-Moreno, Assembly District No. 1 

STAFF MEMBERS PRESENT: 

Patrick Guinan, Committee Policy Analyst 

Nicolas Anthony, Committee Counsel 

Jeanne Mortimer, Committee Secretary 

OTHERS PRESENT: 

Sandy Anderson, Nevada State Board of Massage Therapy 

Bailey Bortolin, Washoe Legal Services 

Graham Galloway, Nevada Justice Association 

Alison Brasier, Nevada Justice Association 
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Senate Committee on Judiciary 
May 6, 2019 
Page 2 

Christian Morris, Nevada Justice Association 
Brad Johnson, Las Vegas Defense Lawyers 
Marla McDade Williams, Reno-Sparks Indian Colony 
Connor Cain, Nevada Association of Realtors; Nevada Bankers Association 
Hawah Ahmad, Pyramid Lake Paiute Tribe 
Chris Ferrari, Nevada Credit Union League 
Robert Teuten 

Edward Coleman 

Christine Saunders, Progressive Leadership Alliance of Nevada 
John J. Piro, Office of the Public Defender, Clark County; Office of the Public 

Defender, Washoe County 

CHAIR CANNIZZARO: 

The meeting is called to order and will begin with a presentation of 
Assembly Bill (A.B.) 248. 

ASS EMBLY BILL 248 (1st Reprint): Prohibits a settlement agreement from 
containing prov1s1ons that prohibit or restrict a party from disclosing 
certain information under certain circumstances. (BDR 2-1004) 

ASSEMBLYMAN JASON FRIERSON (Assembly District No. 8): 
I am here to present A.B. 248. This bill provides that under certain 
circumstances, settlement agreements are voidable. Settlement agreements are 
useful in civil litigation and help with timely settlement. Confidentiality 
provisions are often referred to as nondisclosure agreements (NDAs) within a 
NDAs settlement agreement. 

Settlement agreements were created for reasonable business purposes; more 
recently, the NDA provision has been used by high-profile individuals accused of 

sexual assault to prevent the alleged victim from testifying in a criminal 
proceeding. The NDA provision protects serial abusers by preventing the details 
of a case from becoming public. This enables further abuse. 

Most NDA provisions include a financial settlement between the accused and 
the accuser, barring the alleged victim from receiving a financial settlement and 
then talking about the allegations or revealing the amount of the settlement. The 
penalties for breaking the silence may be costly to an alleged victim, who may 
be forced to pay back monies he or she has received in a settlement agreement 
as well as legal fees for the adverse party. 
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ASSEMBLYMAN FRIERSON: 

No. This bill will not impact the ability of a vrctrm recervmg restitution or 

financial compensation. This bill presents many benefits. A serial perpetrator 

would be prohibited from entering into numerous illegal settlement agreements. 

This bill does not prohibit civil actions. 

SENATOR SCHEIBLE: 

Does this bill provide for protections for discrimination against a person based 

on sexual orientation? 

ASSEMBLYMAN FRIERSON: 

Protection for sexual orientation is not the intent of the bill; however, this bill 

will cover discrimination against a person's sexual orientation. 

SENATOR SCHEIBLE: 

I agree. There are factual instances where it is difficult because of different 

factors based on discrimination. This bill is good public policy. 

ASSEMBLYMAN FRIERSON: 

This bill does cover protections for discrimination based on sexual orientation, 

as does existing Nevada law. 

SANDY ANDERSON (Board of Massage Therapy): 
We support A.B. 248. There are repeat offenders who negotiate settlement 

agreements with alleged victims. Subsequently, victims are prohibited from 

testifying before the Board of Massage Therapy that sexual assault occurred at 

the hands of a licensed massage therapist. 

BAILEY BORTOLIN (Washoe Legal Services): 

We support A.B. 248. This bill is an important step to balance inequities. More 

employers conduct sexual harassment training as a result of similar legislation in 

other states. There will be positive outcomes if this bill is passed. 

CHAIR CANNIZZARO: 

The hearing on A.B. 248 is closed. The hearing on A.B. 285 is open. 

ASS EMBLY BILL 285 (1st Reprint): Enacts provisions relating to a mental or 

physical examination of certain persons in a civil action. (BDR 4-1027) 

LEE 0083



Senate Committee on Judiciary 
May 6, 2019 
Page 5 

ASSEMBLYMAN JASON FRIERSON (Assembly District No. 8): 

I am here to present A.B. 285 with the Nevada Justice Association. 

GRAHAM GALLOWAY (Nevada Justice Association): 
We have provided Article 35 Examinations Caselaw (Exhibit C contains 
copyrighted material. Original is available upon request of the Research Library). 
In a personal injury lawsuit, the defendant is entitled to file a motion requesting 
or requiring that the alleged victim attend a medical examination arranged by the 

defense. This is called an independent medical evaluation or a Nevada Rules of 

Civil Procedure (NRCP) Rule 35 examination. The NRCP Rule 35 allows this 
process to move forward. I have practiced law for 33 years, and this area of 
law has been controversial. 

The issue under NRCP Rule 35 is that the alleged victim is required to go to a 
medical examination and get questioned without any legal representation. This 
bill would provide and allow for alleged victims to have legal representation 
present during this medical examination. This bill would allow for an alleged 
victim to bring a friend or family member to the NRCP Rule 35 examination. This 
bill allows for the examination to be audio-recorded. 

The Nevada Supreme Court rules allow an observer to be present but will not 

allow a recording of the examination unless certain elements of good cause 
have been met. We do not believe this bill addresses procedural rules; this bill 
addresses substantive law, dealing with fundamental rights such as liberty and 
to control your own body. Assembly Bill 285 will allow the medical examination 
to be audio-recorded; however, the Nevada Supreme Court rules prohibit it. 

ALISON BRASIER (Nevada Justice Association): 
Assembly Bill 285 protects injured victims. The NRCP Rule 35 examination 
governs some of the practices in place but not enough to protect an alleged 
victim's rights and intrusion. This bill protects persons from being forced to 
attend and participate in the NRCP Rule 35 examination. This bill allows the 
audio recordings and a witness present to have an objective record available. 
The current rule provides that an audio recording is only permissible upon a 

showing of good cause to the court. This bill addresses more than a procedural 
law, it is a substantive law. Some states permit video recordings of the medical 
examination; however, most states allow audio recording. 
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CHRISTIAN MORRIS (Nevada Justice Association): 
Assembly Bill 285 allows for the alleged victim to have an observer present in 
the medical examination room. Doctors may not act in good faith. Perhaps the 
doctor may ask inappropriate questions that are outside the scope of the 
examination. Doctors may expose the alleged victim to intrusive questions. 

SENATOR SCHIEBLE: 

There is a presumption that the doctor is not biased. Does A.B. 285 undermine 
the goal that the doctor is unbiased? 

MR. GALLOWAY: 

Insurance companies want to win the lawsuit at all costs. Doctors will say what 
the insurance companies want them to say. Independence is no longer present. 

MS. MORRIS: 
The medical examination needs to be audio-recorded so that no one has to be a 
witness. The doctor knows that he or she will be creating a report and will be 
deposed about the medical examination. The attorneys agree on the parameters 
of the medical exam. 

SENATOR SCHEIBLE: 
In your testimony, you referenced how doctors may act inappropriately during a 
medical examination. There may be disputes on how a medical examination was 
conducted, so having a witness observe may alleviate disputed claims. Are you 
anticipating that plaintiff's counsel will be a witness in his or her own case? 

MS. MORRIS: 
No. That is why the medical examination must be recorded. Nobody needs to be 
a witness. An audio recording of the medical examination clarifies any disputes. 

MR. GALLOWAY: 
It is highly unlikely that the plaintiff's counsel would attend the medical 
examination, even if A.B. 285 allows the counsel to attend. If a lawyer attends 
the medical examination, this potentially could render the lawyer as a witness. 

SENATOR SCHEIBLE: 
What is the purpose of allowing attorneys in the medical examination room? 
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MS. MORRIS: 

Most clients prefer that their attorney accompany them to the medical 

examination. This bill allows the attorney to attend and is an option. The reality 
is that most attorneys would not attend the medical examination. This bill 
allows the client to have a friend or family member present. This medical 
examination would be audio-recorded. 

SENTOR 0HRENSCHALL: 

There are legal practitioners who have medical backgrounds. Is there an issue 
with the difference in sophistication regarding attending medical examinations? 

MR. GALLOWAY: 

The issue derives from alleged v1ct1ms who have never been through the 
process before. The alleged victim may not be a sophisticated individual and 
may not understand what is going on. Medical examiners are highly educated, 

and have completed many medical examinations. There is not a level playing 
field with this regard. 

SENATOR 0HRENSCHALL: 

The portion of the bill that deals with audio recording of the medical 
examination-is the medical examiner permitted to have such a recording? 

MR. GALLOWAY: 

It would go both ways. This bill allows either side to audio-record the medical 
examination. 

SENATOR HANSEN: 

If the plaintiff's attorney is present for the medical examination, is the attorney 
allowed to ask questions of the medical examiner during the exam? 

MR. GALLOWAY: 

The attorney is not permitted to ask questions or to interfere with the medical 
examination. The bill provides that if the observer interferes improperly, the 
medical examination can be stopped and sanctions can be leveled. If an attorney 
improperly conducted him or herself during the medical examination, the 
defense would bring a motion to impose sanctions on that attorney. 
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SENATOR HANSEN: 

The idea clarifies a gray area of the law. This is why we want the audio 

recording of the medical examination. Would this provision apply when an 

injured party has been to his or her own medical examiner? Would the injured 

party then have to provide this audio recording to the defense? 

MR. GALLOWAY: 

No. This only happens during the litigation process. When an injured party goes 

to the doctor, there is no litigation at that point. There is no defense counsel at 

that point. These medical examinations are done for treatment purposes. The 

bill covers medical examinations during litigation for personal injury claims. 

SENATOR HANSEN: 

What if an injured party decides to go to dispute resolution? Can there be other 

doctors? 

MR. GALLOWAY: 

This occurs frequently. 

SENATOR HANSEN: 

This is standard operating procedure for the injured party to see both the 

plaintiff's doctor and the defense's doctor? 

MR. GALLOWAY: 

Yes; however, it is not common in smaller personal injury cases because it is 

not economically feasible. Any time there is a large case, the NRCP Rule 35 

examination will occur. 

SENATOR PICKARD: 

Initially, the injured party is harmed, and he or she goes to see a doctor. 

Subsequently, the personal injury lawyer attempts to get compensation for the 

client's injuries. The insurance company then hires the doctor who is an expert 

witness to complete a medical examination under NRCP Rule 35? 

Ms. MORRIS: 

Yes, that is correct. Most doctors are consistent. The doctors hired by the 

insurance company evaluate the injured victim for purposes of litigation. These 

medical examinations are typically outside the scope of most doctors' practices. 
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SENATOR PICKARD: 

The insurance company hires the more experienced doctor for purposes of 

rebutting a claim. No provision disallows an injured party from bringing someone 
in; however, this bill allows the plaintiff's attorney to be in the room during the 
medical examination. The plaintiff's attorney can call an end to the exam, 
correct? 

Ms. MORRIS: 

This bill helps injured vrctrms. This is litigation-based deposition. The doctor 
anticipates that he or she will be called to the stand. Currently, there is no audio 
recording allowed, absent good cause. The doctors understand the process. 

Ms. BRASIER: 

This bill does not have a chilling effect on the injured party's claim. The audio 

recording provides an objective record of what has occurred. 

SENATOR SCHEIBLE: 

I have concerns that A.8. 285 permits the observer to stop the medical 
examination. This is a legal inquiry-this raises the issue of whether the exam 
has exceeded the scope of the agreement made by the two attorneys? If the 
defense attorney exceeds the scope, this objection will lead the doctor to be the 
legal representative of the defense. This is what your testimony says that 
happens currently. Should both attorneys be present in the room during the 

examination? 

MS. MORRIS: 

These medical examinations are costly. Stopping a medical examination is 
unlikely. Either side of the litigation would have to deal with that. This bill will 
provide for accurate audio recordings from an objective standpoint. The 
boundaries of the medical examination have already been established by the 
attorneys and the court. 

SENATOR SCHEIBLE: 

My reading of the bill differs from the statements made during testimony. 

MR. GALLOWAY: 

If the doctor conducts an appropriate medical examination, this bill will prevent 
inappropriate behavior. The goal is to terminate an examination where a doctor 
is acting inappropriately. 
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SENATOR PICKARD: 

ls this already the law regarding workers compensation lawsuits? 

Ms. MORRIS: 

Yes, the provision allowing an audio recording for purposes of a workers 
compensation claim is provided for in statute. 

SENATOR PICKARD: 
Have there been dilatory outcomes in those cases? 

MR. GALLOWAY: 

We have never experienced an issue attending a medical examination where the 
examination had to be terminated. 

SENATOR 0HRENSCHALL: 

Under the law, if the injured party feels that the examination is going wrong, is 
there any power for the injured party to stop the examination? 

MR. GALLOWAY: 

No. The law does not provide for the injured party to terminate the medical 
examination as it is occurring. 

SENATOR 0HRENSCHALL: 
Can the examination stop in the workers compensation claims if requested by 
the injured party? 

MR. GALLOWAY: 
Yes, that is correct. 

BRAD JOHNSON (Las Vegas Defense Lawyers): 
I have provided written testimony (Exhibit D). We oppose A.B. 285. The revised 

NRCP Rule 35 addresses the concerns that this bill brings forth. The current law 
permits that someone is allowed to attend the NRCP Rule 35 examination and 
that the exam can be audio-recorded, and the law is not one-sided with regard 
to the plaintiff. 

It is not the Legislative Body that makes a procedural rule; however, this bill 
does not address a substantive law. This bill violates the separation of powers. 

The state of litigation is not a matter that should be before the Legislative Body. 
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Doctors do not conduct examinations of people for free, and the doctor must be 

hired. The workers compensation process is a different system. As provided on 
page 4 of Exhibit D, doctors have one-stop-shops for patients where it can be 

determined if a patient has a claim. 

SENATOR PICKARD: 

With respect to the workers compensation, is there a panel of doctors paid 
independently by other people? 

MR. JOHNSON : 
No, there is not. 

MR. GALLOWAY: 

We want to emphasize that alleged victims are forced to undergo medical 
examinations to become whole again. The victims did not ask to be in this 
situation. This bil l protects fundamental rights. This bill is a substantive law, not 
just procedural law. 

CHAIR CANNIZZARO: 
The hearing on A.B. 285 is closed. The hearing on A.B. 393 is open. 

ASS EMBLY Bill 393 (1st Reprint) : Providing protections to certain 
governmental and tribal employees and certain other persons during a 
government shutdown. (BDR 3-1015) 

ASSEMBLYMAN JASON FRIERSON (Assembly District No. 8): 
This bill protects employees who are impacted by federal government 
shutdowns. Our Nation recently had a federal government shutdown and did not 
resume operations for many weeks. During that period, many federal employees 
did not receive paychecks. Federal law establishes an orderly process for a 
budget to be enacted by Congress and the U.S. President with outlined 

deadlines. If deadlines are not met, the budget will not be completed in time. 
Congress can pass a resolution to allow federal agencies to continue to spend 
money at current levels for a specified period of time. Sometimes, there is no 
resolution, resulting in a federal shutdown. 

In Nevada, there are approximately 1 1,500 federal civilian employees. During 
the most recent shutdown, about 3,500 of these employees did not receive 
paychecks. Many other Nevadans were negatively impacted, some who had 
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(b) The copying of all or part of the record and the delivery of the copies so made to the party or parties requesting 
them. 

2. If the record is delivered for the purpose of a deposition it shall be returned to the clerk immediately upon 
completion of the deposition, and in either case mentioned in subsection 1 it shall upon completion of the discovery 
proceeding be resealed by the clerk. 

(Added to NRS by 1973, 360) 

NRS 52.375 Fees for subpoenas; admissibility of medical records. NRS 52.320 to 52.365, inclusive, do not 
affect: 

1. Subpoena fee requirements provided by statute or rule of court. 
2. The admissibility of the contents of a medical record. 
(Added to NRS by 1973, 361) 

MENTAL OR PHYSICAL EXAMINATION 

NRS 52.380 Attendance by observer. 
1. An observer may attend an examination but shall not participate in or disrupt the examination. 
2. The observer attending the examination pursuant to subsection 1 may be: 
( a) An attorney of an examinee or party producing the examinee; or 
(b) A designated representative of the attorney, if: 

(1) The attorney of the examinee or party producing the examinee, in writing, authorizes the designated 
representative to act on behalf of the attorney during the examination; and 

(2) The designated representative presents the authorization to the examiner before the commencement of the 
examination. 

3. The observer attending the examination pursuant to subsection 1 may make an audio or stenographic recording of 
the examination. 

4. The observer attending the examination pursuant to subsection 1 may suspend the examination if an examiner: 
(a) Becomes abusive towards an examinee; or 
(b) Exceeds the scope of the examination, including, without limitation, engaging in unauthorized diagnostics, tests or 

procedures. 
5. An examiner may suspend the examination if the observer attending the examination pursuant to subsection l 

disrupts or attempts to participate in the examination. 
6. If the examination is suspended pursuant to subsection 4 or 5, the party ordered to produce the examinee may 

move for a protective order pursuant to the Nevada Rules of Civil Procedure. 
7. As used in this section: 
(a) "Examination" means a mental or physical examination ordered by a court for the purpose of discovery in a civil 

action. 
(b) "Examinee" means a person who is ordered by a court to submit to an examination. 
(c) "Examiner" means a person who is ordered by a court to conduct an examination. 
(Added to NRS by 2019, 966) 

DISPOSAL OF PHYSICAL EVIDENCE BEFORE CRIMINAL TRIAL 

NRS 52.385 Property evidencing crime: Return to person entitled to possession; admissibility of photographs 
in lieu of property; disposal of property not returned. 

1. At any time after property of any person other than the one accused of the crime of which the property is evidence 
comes into the custody of a peace officer or law enforcement agency, the rightful owner of the property or a person 
entitled to possession of the property may request the prosecuting attorney to return the property to him or her. Upon 
receipt of such a request, the prosecuting attorney may, before the property is released, require the peace officer or law 
enforcement agency to take photographs of the property. Except as otherwise provided in subsection 3, the peace officer 
or law enforcement agency shall return the property to the person submitting the request within a reasonable time after the 
receipt of the request, but in no event later than 180 days after the receipt of the request. 

2. In the absence of such a request, the prosecuting attorney may authorize the peace officer or law enforcement 
agency that has custody of the property to return the property to its owner or a person who is entitled to possession of the 
property. 

3. If the prosecuting attorney to whom a request for the release of property is made determines that the property is 
required for use as evidence in a criminal proceeding, the prosecuting attorney may deny the request for the release of the 
property. 

4. Photographs of property returned pursuant to the provisions of this section are admissible in evidence in lieu of the 
property in any criminal or civil proceeding if they are identified and authenticated in the proceeding by: 

(a) The rightful owner of the property or person entitled to possession of the property to whom the property was 
released; 

(b) The peace officer or representative of the law enforcement agency who released the property; or 
(c) A credible witness who has personal knowledge of the property, 

._. in accordance with the provisions ofNRS 52.185 to 52.295, inclusive. 
5. Any property subject to the provisions of this section which is not returned under the provisions of this section 

must be disposed of as provided in NRS 179.125 to 179.165, inclusive. 
(Added to NRS by 1975, 1183; A 1979, 694; 1985, 796; 1993, 279; 1999, 754) 
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