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CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG A. MUELLER & ASSOCIATES
723 S. Seventh Street

Las Vegas, NV 89101

702.382.1200

Facsimile: (702) 637-4817
receptionist@craigmuellerlaw.com
Attorney For Petitioner Ketchum

DISTRICT COURT

CLARK COUNTY, NEVADA
A-20-821316-W

THE STATE OF NEVADA, ) Dept. XVII
Plaintiff, g CASE NO. C-16-319714-1
VS. % DEPT. NO. XVII
JAVAR KETCHUM, ))
#1836597 )
Defendant. ))

PETITION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

TO: THE HONORABLE JUDGE OF THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR THE COUNTY OF CLARK

The Petition of Defendant JAVAR KETCHUM respectfully shows:

1. Petitioner is the Defendant in Case Number C-16-319714-1 before the Eighth Judicial
District Court in and for the County of Clark, State of Nevada;

2. Petitioner makes application herein for a Writ Of Habeas Corpus;

3. Petitioner waives the 60-day limitation for bringing an accused to trial,

4. If this Petition is not decided within fifteen (15) days before the date set for

trial, the Petitioner consents that the Court may, without notice or hearing, continue the

Case Number: C-16-319714-1

1




10

11

12

13

14

15

16

17

18

19

20

24

25

26

27

28

trial indefinitely, or to a date designated by the Court.

5. This Petition is founded on the grounds stated herein, the pleadings and records
on file herein, the Points and Authorities in support of said Writ, the Affidavit of
Petitioner’s counsel, and upon such other evidence and grounds as will be brought
forth at a hearing on the Writ.

WHEREFORE, Petitioner prays that this Honorable Court make and Order directing the
County Clerk to issue an Order directed to Calvin Johnson, Warden of High Desert State Prison,
Nevada Department of Corrections, commanding him to appear before your Honor and return the
cause for restraint of your Petitioner.

DATED this 11% Day Of September, 2020.

/s/Craig Mueller, Fsqg.

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG A. MUELLER & ASSOCIATES
723 S. Seventh Street

Las Vegas, NV 89101

702.382.1200

Facsimile: (702) 637-4817
receptionist@craigmuellerlaw.com

Attorney For Petitioner Ketchum
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MEMORANDUM OF POINTS AND AUTHORITIES

L

PROCEDURAL HISTORY OF THE CASE

The charges alleged in the Indictment arise from the September 25, 2016 shooting of
Ezekiel F. Davis outside the Top Notch Apparel store located in the 4200 block of South
Decatur Boulevard. The State of Nevada charged Mr. Ketchum in a five (5) count Indictment
together with co-defendants Antoine Bernard, Roderick Vincent and Marlo Chiles as follows:
one count of murder with use of a deadly weapon; one count of robbery with use of a deadly
weapon; and three counts of accessory to murder. Mr. Ketchum was only charged in the first
two counts of the Indictment. Jury trial began on May 23, 2017 and the jury returned a verdict of]
guilty as to both counts on May 26, 2017.

Petitioner was adjudged guilty in a judgment of conviction filed on May 5, 2018, wherein
Petitioner was adjudged guilty of Count 1, murder with use of a deadly weapon, and, Count 2,
robbery with use of a deadly weapon. On Count 1, Petitioner was sentenced to life with the
eligibility for parole after serving a minimum of twenty (20) vears plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six months for the
deadly weapon enhancement. On Count 2 Petitioner was sentenced to a maximum of one
hundred eighty (180) months with a minimum parole eligibility of forty-eight months, plus a
consecutive term of one hundred twenty (120) months with a minimum parole eligibility of
forty-eight (48) for the deadly weapon enhancement, concurrent to Count 1. Petitioner was
given credit for four hundred seventy-five (475) days served in custody.

Trial counsel timely filed a Notice Of Appeal on February 6, 2018. Trial counsel

continued on as appellate counsel as well. Petitioner’s direct appeal was denied on September
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12, 2019. Current counsel was recently retained and files the instant Petition For Writ Of Habeas
Corpus (Postconviction).
I1.

ISSUE PRESENTED

Was trial counsel (who was also appellate counsel) ineffective in his representation of
Petitioner?
111

SUMMARY OF RELEVANT FACTS

During the discovery phase of the case, trial counsel informed Chief Deputy District
Attorney Marc DiGiacomo that he wanted to view the original SWAN video from the incident in
question. On or about February 16, 2017, trial counsel viewed the original SWAN video
surveillance in possession of LVMPD. The original surveillance video was in evidence at the
evidence vault and could only be accessed by law enforcement. At the time and date set for the
review, LVMPD Det. Bunn and Chief Deputy DA DiGiacomo presented the video to trial
counsel in the Grand Jury room. Trial counsel had no control of the video while it was played,
and law enforcement personnel controlled the surveillance video. Trial counsel was only shown
parts of the video.

During the trial, and when the video was placed into evidence, portions of the video that
were played for the jury appeared to be the same portions trial counsel had reviewed with law
enforcement and the State in the Grand Jury room. Crucially, in the State’s Rebuttal, the State
presented two alleged segments of surveillance that trial counsel admittedly did not view prior to
the closing argument and that were not presented during the trial. This included video

surveillance of Petitioner purportedly having a lengthy “rap battle” outside the Top Notch with
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the victim and another video of Petitioner showing off his handgun in the presence of the victim.
These two never-before seen portions of video substantially undercut the defense theory that the
victim was unaware that Petitioner was carrying a firearm the night of the shooting.

On direct appeal trial counsel argued that the State’s conduct in presenting evidence during
closing arguments that was not previously identified to the defense undermined trial counsel’s
opening statement, trial strategy, credibility and rendered the trial fundamentally unfair. In
denying his direct appeal, the Nevada Supreme Court held:

...Ketchum contends for the first time on appeal that the State ambushed him
during closing argument with inculpatory video surveillance evidence that was
neither provided in discovery nor presented in the State’s case-in-chief. But the
State did not withhold the evidence because the record shows that Ketchum had
pretrial access to the entire DVR system memorializing the night’s events.

Further, the State playing video segments from those DVR systems during its
rebuttal closing argument was not plain warranting reversal because it appears
from the record that the entire video was admitted into evidence as a State exhibit
without objection, giving the jury access to view the segments Ketchum complains
of. See Valdez v. State, 124 Nev. 1172, 1190, 196 P.3d 4635, 477 (2008) (providing for
plain-error review for unpreserved errors).

Ketchum v. State, 2019 Nev. Unpub. Lexis 998, 448 P.3d 574, 2019 WL 4392486.
Iv.

STATEMENT OF APPLICABLE LAW

An accused has the right to effective assistance of counsel pursuant to the Sixth
Amendment to the United States Constitution, as well as the of the constitution of the State of
Nevada. The right to effective assistance of counsel attaches prior to a defendant’s decision to
plead guilty. McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441, 1449, 25 L..Ed.2d 763

(1970). The standard of review for “effective assistance of counsel” was enunciated by the U.S.
Supreme Court in Strickland v. Washingion, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984), and requires the court to determine whether 1) counsel’s representation fell below an
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objective standard of reasonableness, and 2) whether there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been different. /d. at
688-694. “Establishment of deficient performance requires a showing that counsel's
performance fell below an objective standard of reasonableness.” Lara v. State, 120 Nev. 177,
180, 87 P.3d 528, 530 (2004), citing Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107
(1996). To satisfv the second element, a defendant must demonstrate prejudice by showing "a
reasonable probability that, but for counsel's errors, the result of the trial would have been
different.” Id., citing Kirksey, 112 Nev. at 988, 923 P.2d at 1107.

"The constitutional right to effective assistance of counsel extends to a direct appeal." /d.,
citing Kirksey, 112 Nev. at 987, 923P.2d at 1107. This court reviews a claim of ineffective
assistance of appellate counsel under the Strickland test. /d., citing Kirksey, 112 Nev. at 998,
923 P.2d at 1113. "To establish prejudice based on the deficient assistance of appellate counsel,
the defendant must show that the omitted issue would have a reasonable probability of success
on appeal." /d., citing Kirksey, 112 Nev. at 998, 923 P.2d at 1114.

V.

ARGUMENT

A. Trial Counsel Was Ineffective In Multiple Ways In The Way
He Handled The Surveillance Video.

1. The Initial Viewing.

Trial counsel went to the Grand Jury room with Det. Bunn and Chief Deputy DA
DiGiacomo on or about February 16, 2017, to view the original surveillance video of the
incident. Trial counsel later reported that he was only shown parts of the video. This begs the
obvious question: why didn’t he insist on viewing the original, unaltered video in its entirety?
This video was obviously the single most important piece of evidence in the State’s arsenal. Yet

trial counsel left it to the bona fides of law enforcement and the chief prosecutor to be honest
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with him? Surely, trial counsel could have subpoenaed a whole and complete copy of the video.
Trial counsel could have filed a motion for discovery pursuant to NRS 174.235 and/or Brady v.
Maryland, 373 U.S. 83, 86-88 (1963)? It appears trial counsel did neither. Trial counsel's
performance thus fell below an objective standard of reasonableness. Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 80 1..Ed.2d 674 (1984), Lara v. State, 120 Nev. 177, 180, 87 P.3d
528, 530 (2004), citing Kirksey v. State, 112 Nev. 980, 987, 923 P.2d 1102, 1107 (1996).
2. Failure To Review The Video In Preparation For Trial.

Eventually, the State did provide trial counsel with a copy of the entire video before trial.
The problem is that trial counsel apparently did not bother to watch it. Petitioner’s defense
consisted entirely of self-defense: Petitioner shot the victim in self-defense when the victim tried
to rob him at gunpoint. Petitioner then immediately fled the scene because the Top Notch was
filled with the victim’s friends and associates; he fled because he feared retribution from these
people. The defense’s whole argument became completely thwarted by two unviewed portions
of video. In one portion of the video, Petitioner is seen showing off his handgun to a group of
men, including the victim, thus undercutting the defense’s argument that the victim did not know
Petitioner was armed. In another portion, Petitioner is seen laughing with, and greeting others at
the gathering at Top Notch, including participating in a rap contest with the victim. This gutted
the defense theory that Petitioner was among strangers, many of whom were friends or associates
of the victim, so Petitioner fled the scene in order to avoid possible retribution.

Trial counsel admitted to being caught completely by surprise by these videos. Yet trial
counsel constructed Petitioner’s entire defense on grounds that were completely discredited by a
few seconds of videotape. Surely a reasonably prudent attorney would have watched the video

in its entirety. Having discovered the incriminating evidence, a reasonably prudent attorney




10

11

12

13

14

15

16

17

18

19

20

24

25

26

27

28

would have altered or abandoned this defense before presenting it to a jury. Instead, due to trial
counsel’s failure to properly review the video while preparing for trial, trial counsel prepared and
presented a defense theory that was doomed to fail from its inception. Thus, Petitioner has
demonstrated actual prejudice by showing "a reasonable probability that, but for counsel's errors,
the result of the trial would have been different.” Lara, Supra, citing Kirksey, 112 Nev. at 988,
923 P.2d at 1107.

3. Failure To Object To Admittance Of Video Into Evidence And To Its Use In Rebuttal.

Trial counsel committed two critical errors in handling the State’s presentation of the
surveillance video. The first error was not objecting to the State’s motion to admit the
surveillance video. This was the State’s most critical piece of evidence. It was critical for trial
counsel to attempt to keep it out and preserve the issue for appeal. Yet trial counsel allowed it in
without objection. The reason for this might very well be that since he didn’t watch the whole
video prior to trial, he didn’t realize just how damning it was to his defense. The Supreme Court
noted trial counsel’s failure to object at trial, thus allowing the entire video into evidence, when it
affirmed Petitioner’s conviction. Ketchum, Supra.

The second error occurred when trial counsel failed to object to the “surprise” portion of
the video played by the State in its Rebuttal. These two videos were not played in the State’s
case-in-chief. Trial counsel could have objected that they were not in evidence and therefore
could not be used in Rebuttal. Trial counsel failed to preserve the issue on appeal. Of course,
had counsel objected, the State could have replied that the entire video, including the two
“surprise” segments, had already been admitted without objection from trial counsel. The two
“surprise” segments obviously destroyed Petitioner’s defense, yet trial counsel made absolutely

no effort to keep them from the jury. Again, the Supreme Court noted this in its order affirming
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Petitioner’s conviction.

Finally, trial counsel’s failures to object placed Petitioner in a worse position for his
appeal. Failure to object at trial is generally considered a waiver of the issue on appeal and then
is reviewable only for plain error. Valdez, Supra; Davis v. City of Reno, 113 Nev. 207,931 P.2d
207 (1997), Guy v. State, 108 Nev. 770, 839 P.2d 578 (1992); Davis v. State, 107 Nev. 600, 817
P.2d 1169 (1991). Again, Petitioner has demonstrated actual prejudice by showing "a reasonable
probability that, but for counsel's errors, the result of the trial would have been different.” id.,
citing Kirksey, 112 Nev. at 988, 923 P.2d at 1107.

B. Trial Counsel Was Ineffective In His Preparation And
Execution Of The Cross-Examination Of Antoine Bernard.

Antoine Bernard was an acquaintance of Petitioner. On the night in question, Petitioner
was dropped off at the Top Notch by a friend. He saw Antoine Bernard at the club, and Antoine
Bernard offered to give him a ride home after they were done. He drove Petitioner away from
the scene after the shooting. Later, Antoine Bernard was arrested and charged as an accessory in
the killing of Ezekial Davis. At the start of the trial Antoine Bernard took a plea deal in
exchange for his testimony.

Antoine Bernard had given an interview to Det. Bunn during the investigation of the
shooting. He told Det. Bunn that he didn’t hear or see anything. At trial he testified that he was
fiddling with the auxiliary cable to his car stereo when the shooting occurred and didn’t see
anything. He did, however, say that he heard Petitioner something to the effect of “Give me my
shit” or “Give me your shit” right before the gunshot. Antoine Bernard told Det. Bunn that
Petitioner had no ill will or animosity that night towards the victim. At trial, however, Antoine

Bernard testified that he knew something was about to go down when he saw Petitioner and the
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victim walk out of the club together. Trial counsel also appeared to be unprepared when during
rebuttal the State presented a clip of the video surveillance wherein a man in a white shirt walks
up to Antoine Bernard as he waited in his car immediately before the shooting. The man leans in
and tells Bernard something. Bernard immediately moves the car closer to where Petitioner and
the victim were located, apparently driving up onto the curb. The shot is fired and Petitioner is
seen jumping into the car and they drive away. This video is suggestive of planning or
coordination. A reasonably prudent attorney would have anticipated this testimony and evidence
and prepared for it. Trial counsel did not.
CONCLUSION
Based on the foregoing, Petitioner Javar Ketchum respectfully request that his Petition For
Writ Of Habeas Corpus be granted, that his conviction be reversed, and a new trial ordered.
Respectfully SUBMITTED this 11" day of September, 2020.
/s/Craig Mueller, Fsqg.

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG A. MUELLER & ASSOCIATES

723 S. Seventh Street

Las Vegas, NV 89101

702.382.1200

Facsimile: (702) 637-4817
receptionist@craigmuellerlaw.com

Attorney For Petitioner Ketchum

CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that service of the above and foregoing was made on the 11" day of
September, 2020, by electronic transmission through the District Court’s Odyssey efile system
to:

STEVE WOLFSON
Clark County District Attorney

By: _/s/ Rosa Ramos
Office Manager, Craig A. Mueller & Associates
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Electronically Filed
9/16/2020 4:58 PM
Steven D. Grierson

CLERK OF THE C(wh
DISTRICT COURT &;""A'

CLARK COUNTY, NEVADA
Aok ok
Javar Ketchum, Plaintiff(s) Case No.: A-20-821316-W
vs. Department 17

Nevada State of, Defendant(s)

NOTICE OF CHANGE OF CASE NUMBER

NOTICE IS HEREBY GIVEN that pursuant to NRS 34.730 the Petition for Writ of
Habeas Corpus filed into C-16-319714-1 has been filed into the Petitioner’s existing case
number A-20-821316-W currently assigned to Judge Michael Villani. Please include the
new case number on all future filings. The Petition for Writ of Habeas Corpus in the above
entitled matter is set for hearing as follows:

Date: 11-6-20 at 10:15am
Location: RJC Courtroom 11A
200 Lewis Ave

Las Vegas, NV 89155

STEVEN D. GRIERSON, CEQ/Clerk of the Court

By: /s/ Allison Behrhorst
Allison Behrhorst
Deputy Clerk of the Court

Case Number: A-20-821316-W

12




N = I R - Y e R N

| N I e R . e R N e e
[l B < B - - B N = N B ¥ e ™

22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that this 16th day of September, 2020

[X] The foregoing Notice of Change of Case Designation was electronically served to all
registered parties for case number A-20-821316-W.

/s/Allison Behrhorst
Allison Behrhorst
Deputy Clerk of the Court
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Electronically Filed
12/16/2020 12:48 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA

JAVAR KETCHUM,
#1836597

Petitioner, CASENO: A-20-821316-W

-vs- C-16-319714-1

THE STATE OF NEVADA, DEPTNQ: XVII

Respondent.

STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: FEBRUARY 3, 2021
TIME OF HEARING: 9:00AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN NIMAN, Deputy District Attorney, and hereby submits the
attached Points and Authorities in Response to Petitioner’s Petition for Writ of Habeas Corpus
(Post-Conviction).

This response 1s made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/
/

WCLARKCOUNTYDA NET\CRMCASE2\2016\589\881201658988C-RSPN-{KETCHUM, JAVAR)-001,DOCX

Case Number: A-20-821316-W

14
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On November 30, 2016, the State charged Javar Ketchum (hereinafter “Petitioner”) by
way of Indictment with one count each of Murder with a Deadly Weapon and Robbery with a
Deadly Weapon. On December 30, 2016, Petitioner filed a pre-trial Petition for Writ of Habeas
Corpus and Motion to Dismiss. The State filed its Return on January 4, 2017. Petitioner filed
a Reply on January 9, 2017. The district court denied the Petition on February 17, 2017.

On March 8, 2017, Petitioner filed a Motion in Limine, seeking to admit character
evidence of the victim, Ezekiel Davis. On May 9, 2017, the State filed a Motion in Limine,
asking that the district court preclude prior specific acts of violence by the murder victim. On
May 18, 2017, the State filed a Supplement to its Motion in Limine. The district court held a
Petrocelli Hearing on May 19, 2017, determining that Petitioner could only bring in opinion
testimony regarding the victim’s character and that witnesses were not to elaborate on that
opinion.

On May 22, 2017, Petitioner’s five-day jury trial commenced. At the end of the fifth
day of trial, the jury found Petitioner guilty of both charges. Following the verdict, Petitioner
entered into a stipulation and order, waiving the penalty phase and agreeing to a sentence of
life in prison with parole eligibility after twenty years, with the sentences for the deadly
weapon enhancement and the count of robbery with use of a deadly weapon to be argued by
both parties.

On June 2, 2017, Petitioner filed a Motion for New Trial pursuant to NRS 176.515 (4).
The State filed its Opposition on September 9, 2017. Petitioner filed a Reply on September 27,
2017 and a Supplement thereto on September 28, 2017. The district court, finding that
Petitioner’s disagreement with the court’s evidentiary rulings was not a basis for a new trial,
denied the Motion on October 17, 2017, Petitioner was adjudicated that same day. However,
the defense requested additional time to handle sentencing matters.

According to the stipulation, on February 1, 2018, the district court sentenced Petitioner

to an aggregate of life in the Nevada Department of Corrections with minimum parole

2

WCLARKCOUNTYDA NET\CRMCASE212016\589\881201658988C-RSPNKETCHUM, JAVAR)-001. DOCX
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cligibility after twenty-cight (28) years, with four hundred seventy- five (475} days credit for
time served. The Judgment of Conviction was filed on February 5, 2018.

Petitioner filed a Notice of Appeal on February 6, 2018. On September 12, 2019, the
Nevada Supreme Court affirmed Petitioner’s conviction. Remittitur issued on October 11,
2019.

On September 11, 2020, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (hereinafter “Petition”). The State responds as follows.

STATEMENT OF THE FACTS

At 6:22 a.m. on September 25, 2016, Officers Brennan Childers and Jacqulyn Torres
were dispatched to a shooting at 4230 S. Decatur Blvd, a strip mall with several businesses

including a clothing store. Jury Trial Transcript, Day 2, (“JTT Day 2”) May 23, 2017, at 20-

23, 29-32. When police arrived, they found a man—Ilater identified as Ezekiel Davis
(“Ezekiel” or “the victim”)}—upon whom another man was performing chest compressions.
Id. at 22-23, 32. Ezekiel was not wearing pants. Id. at 32. Several other people were in the
parking lot, and none of the businesses appeared opened. Id. at 22-23. Ezekiel was transported
to the hospital but did not survive a single gunshot wound to the abdomen. Id. at 66. Trial
testimony from Ezekiel’s fiancé, Bianca Hicks, and from Detective Christopher Bunn revealed
that missing from Ezekiel’s person was a belt which had a gold “M” buckle and a gold watch.
Jury Trial, Day 3, (“JTT Day 3”) May 24, 2017, at 17, 122; Jury Trial Transcript, Day 4, (“JTT
Day 4”) May 25, 2017, at 86, 90-92.

Top Knotch, the clothing store in front of which Ezekiel was shot, doubles as an after-
hours club. JTT Day 2, at 9. Ezekiel’s friend Deshawn Byrd—the one who had given him CPR
in an attempt to save his life—testified at trial that sometime after approximately 3:00 a.m.,
Ezekiel arrived at the club. Id. at 10-11. Byrd testified there was no indication that anything
had happened in the club which led to any sort of confrontation. Id. at 10-14.

Detective Bunn testified at trial that the day of the murder, as detectives and crime scene
analysts were documenting the scene, three individuals—Ilater identified as Marlo Chiles,

Roderick Vincent, and Samantha Cordero—exited Top Knotch. JTT Day 3, at 42-67. Chiles

3
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was the owner of Top Knotch, and Vincent owned a studio inside of Top Knotch. Id. at 68.
Vincent denied that there were any DVRs of the surveillance video for Top Knotch or the
recording studio. Id. at 73. Detective Bunn had noted a camera, however. Id. at 69. A
subsequent search warrant on the vehicles in the parking lot located two (2) DVR’s of the
surveillance footage from Top Knotch and the studio in Vincent’s car. Id. at 58-59, 63-64.

A review of the video footage, extensive portions of which were played at trial,
demonstrated that Petitioner entered the club at about 2:00 a.m. Id. at 91-92. At 3:25 a.m.,
Chiles, Vincent, Antoine Bernard, and several other people were in the back area of the
business when a person in a number 3 jersey, later identified as Petitioner, produced a semi-
automatic handgun from his pants and showed it to the group. Id. at 93-94.

The video also showed that at about 6:14 a.m., Petitioner and Ezekiel exited arm-in-
arm out the front of Top Knotch. Id. at 97. At that point, there was still a watch on Ezekiel’s
wrist. Id. at 98. The two walked to the front of Bernard’s black vehicle and appeared to
converse for a short time, then walked by the driver’s side of Bernard’s vehicle, where they
left camera view. Id. at 99-102. At about 6:16 a.m., the people on video all appeared to have
their attention drawn to the area where Petitioner and Ezekiel were. Id. at 99. Petitioner then
entered the view of the camera, removing Ezekiel’s belt from his body while holding the gun
in his other hand. Id. at 101-102. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Id. at 20. The video showed that Petitioner approached Bernard’s car, opened
the passenger door, placed the belt on the front seat, and returned to the area of Ezekiel’s body.
Id. at 102. Petitioner returned to Bernard’s vehicle, entered the passenger seat of the vehicle
and the vehicle fled the area. Id. at 102,

Despite contact with several witnesses in the parking lot including Chiles and Vincent,
the police had no information regarding the identity of the shooter. Id. at 107. After further
investigation, the shooter was identified as Petitioner and a warrant for his arrest was issued.
Id. at 107. Petitioner was apprehended at a border control station in Sierra Blanca, Texas,
whereupon he was brought back to Nevada to face charges. Id. at 108.

/
1

4
WCLARKCOUNTYDA NET\CRMCASE212016\589881201658988C-RSPN-(KETCHUM, JAVAR)-001 DOCX

17




O 1 SN kW N

[ T N T G T N T N T O e R O T I T e S e e e R S T T )
o o R = 4 TR - S N e o e - V. N S L =]

ARGUMENT
I. PETITIONER RECEIVED EFFECTIVE ASSITANCE OF COUNSEL

Petitioner claims that counsel was ineffective “in multiple ways in the way he handled
the surveillance video.” Petition, at 6. Specifically, Petitioner claims that counsel was
ineffective in three ways: 1) the initial viewing, 2) failing to review the video in preparation
for trial, and 3) failing to object to the State admitting the video and using it in rebuttal.
Petition, at 6-9.

The Sixth Amendment to the United States Constitution provides that, “[i]n all criminal
prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); see also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322,323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must show first that his counse¢l’s
representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State
Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-

part test). “[Tlhere is no reason for a court deciding an ineffective assistance claim to approach
the inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel

does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of

5
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competence demanded of attorneys in criminal cases.”” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determing
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that
counsel do what is impossible or unethical. If there is no bona fide defense to the charge,
counsel cannot create one and may disserve the interests of his client by attempting a usecless

charade.” United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”
Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after
thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
challenged conduct on the facts of the particular case, viewed as of the time of counsel’s
conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

Even if a defendant can demonstrate that his counsel’s representation fell below an

objective standard of reasonableness, he must still demonstrate prejudice and show a

6
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reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. {citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of

the evidence.” Means, 120 Nev. at 1012, 103 P.3d at 33. Furthermore, claims of ineffective

assistance of counsel asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id. NRS 34.735(6) states in relevant
part, “|Petitioner| must allege specific facts supporting the claims in the petition].] . . . Failure
to allege specific facts rather than just conclusions may cause your petition to be dismissed.”
(emphasis added).

A. Counsel was not ineffective in the initial viewing of the surveillance video

First, Petitioner alleges that counsel was ineffective in his initial viewing of the
surveillance video because counsel allegedly “reported he was only shown parts of the video.”
Petition, at 6. It must be noted that Petitioner has utterly failed to cite anything in the record
or otherwise present any evidence supporting this claim. Thus, this is a bare and naked claim.
Hargrove, 100 Nev. at 502, 686 P.2d at 225. Petitioner is simply complaining that counsel did
not view the video in its entirety without support. Additionally, the Nevada Supreme Court

already found that counsel had access to the entire surveillance video. Order of Affirmance,

No. 75097, at 3. The State cannot meaningfully respond to such a bare and naked claim, and
to the extent Petitioner is claiming that counsel did not have access to the entire surveillance
video, that claim is barred by law of the case. Therefore, this claim is without merit.

B. Counsel was not ineffective for failing to review the surveillance video

7
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Second, Petitioner similarly alleges that counsel failed to review the surveillance video
in preparation of trial. Petition, at 7-8. Petitioner claims that trial counsel “admitted to being
completely caught by surprise by these videos.” Petition, at 7. Petitioner’s claim that counsel
“admitted to being completely caught by surprise by these videos” is wholly unsupported, and
counsel’s supposed “admission” appears nowhere in the record. Petitioner simply assumes that
counsel “did not bother to watch” the surveillance videos. But, once again, Petitioner has failed
to cite anything in the record supporting this claim. Hargrove, 100 Nev. at 502, 686 P.2d at
225. Petitioner provides no reason to think that counsel failed to view the entire videotape
when it is an established fact that counsel had access to that tape. More importantly, in his
Opening Brief for Petitioner’s direct appeal, trial counsel admitted that he viewed the

surveillance video. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. Therefore,

this claim is without merit.

Even if counsel did not review the portions of the surveillance video that the State
played in rebuttal, he cannot demonstrate how this prejudiced. There was overwhelming
evidence of Petitioner’s guilt in the surveillance video—portions of the surveillance video that
counsel clearly knew about as he cross-examined witnesses regarding it. The surveillance
video showed that Petitioner and the victim were seen on video walking through the club arm-

in-arm mere minutes before Petitioner murdered and robbed the victim. Jury Trial Transcript,

Day 3, May 24, 2017, at 97. Petitioner robbing the victim was literally caught on the
surveillance video. Id. at 17, 100-102. Petitioner could be seen very clearly ripping the
expensive belt from the victim while the victim lay dying. Id. The victim’s property—

including his watch-—was also missing from his body. Id. at 17, 122; Jury Trial Transcript,

Day 4, May 25, 2017, at 86, 90-92. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Jury Trial Transcript, Day 3, May 24, 2017, at 20. The surveillance video

showed that Petitioner approached Bernard’s car, opened the passenger door, placed the belt
on the front seat, and returned to the area of the victim’s body. Id. at 102. Petitioner returned
to Bernard’s vehicle, entered the passenger seat of the vehicle and the vehicle fled the area. Id.

Petitioner does not present any alternative defense that would have worked better, or otherwise

8
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explain what counsel could have done differently. Therefore, Petitioner cannot demonstrate
how counsel was ineffective.

C. Counsel was not ineffective for failing to object to the surveillance video

Third, Petitioner argues that counsel was ineffective for failing to object to the State

admitting portions of the surveillance video in the State’s rebuttal. Petition, at 8-9. However,

Petitioner fails to explain on what basis counsel should have moved to exclude the portions of
the video. The surveillance video in its entirety was admitted into evidence, so any objection
to playing portions of the surveillance video in rebuttal would have been overruled. Because
counsel cannot be ineffective for failing to make frivolous objections, counsel here cannot be

ineffective for failing to object to the surveillance video in rebuttal. See Ennis, 122 Nev. at

706, 137 P.3d at 1103, Therefore, this claim is without merit.

D. Counsel was not ineffective for failing to object to the surveillance video

Lastly, Petitioner alleges counsel was ineffective because it put Petitioner in a worse
position for his appeal. Petition, at 9. Petitioner complains about appellate counsel’s deficient
performance on appeal. 1d.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of recasonable professional assistance.” See United States v.

Aguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S. Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test set

forth by Strickland. Kirksey v. State, 112 Nev. 980, 998, 923 P.2d 1102, 1114 (1996). In order

to satisfy Strickland’s second prong, the defendant must show that the omitted issue would
have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a

few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S. Ct. 3308, 3313 (1983). In

particular, a “brief that raises every colorable issue runs the risk of burying good arguments
... in a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S. Ct. at 3313.

“For judges to second-guess recasonable professional judgments and impose on appointed

9
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counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S. Ct. at 3314.

Here, objecting to the surveillance video in rebuttal would not have changed the
outcome of Petitioner’s appeal because there was no basis to exclude the surveillance video or
prevent the State from playing portions in rebuttal. As discussed supra, Section 1.C., the
surveillance video was admitted at trial, and it would have been futile for counsel to object to
it in rebuttal. Counsel cannot be ineffective for failing to object to the surveillance video in
rebuttal. See Ennis, 122 Nev. at 706, 137 P.3d at 1103. Because trial counsel did not have any
reason to object, there is no indication that an objection would have put appellate counsel in
any better position.

In his Opening Brief for Petitioner’s direct appeal, appellate counsel raised the issue
that he could not “control the video” when he viewed it at the evidence vault with law

enforcement. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. However, the he

was given a copy during discovery and admitted to viewing the surveillance video on appeal.
Id. Furthermore, the Nevada Supreme Court found that counsel had access to the entire

surveillance video. Order of Affirmance, No. 75097, at 3. Therefore, there was not any basis

for trial counsel to object to the surveillance video being played during rebuttal, and appellate
counsel found not have raised any stronger argument on appeal. As such, this claim is without
merit, and Petitioner cannot demonstrate how counsel was ineffective.

II. COUNSEL WAS NOT INEFFECTIVE IN HIS PREPARATION AND
CROSS-EXAMINATION OF ANTOINE BERNARD

Petitioner alleges that counsel was ineffective in his preparation and execution of the
cross-cxamination of Antoine Bernard. Petition, at 9-10. Petitioner raises this claim without
any citations to the record and fails to explain what counsel should have done differently that
would have changed the outcome at trial. As such, this claim is belied by the record and
suitable for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Although Petitioner chose not to cite to any lawful authority, construed liberally, the

State assumes he is arguing that there are discrepancies with Bernard’s initial police statement

10
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and what he testified to at trial. It is important to note that Bernard was originally charged as
a co-defendant in the instant case. Indictment, November 30, 2016, at 1-5. Thus, the State is
assuming that Petitioner is complaining regarding his initial police statement when he was a
suspect, and his testimony in front of the jury against Petitioner when his case was resolved.

Petitioner does not articulate how counsel was ineffective in his cross-examination, or
explain to this Court what counsel should have done differently that would have changed the
outcome of the trial. Petitioner slightly discusses the discrepancies in Bernard’s testimony,
then, once again, argues that counsel was unprepared for the surveillance video being
introduced during rebuttal. Petition, at 9-10. As discussed supra, Section 1., Petitioner’s claims
that counsel was ineffective for not being prepared for the surveillance video in rebuttal is
without merit.

Additionally, because Petitioner does not even cite to counsel’s cross-examination of
Bernard at trial, he overlooks counsel questioning him regarding his initial statement to police.

Jury Trial Transcript, Day 3, May 24, 2017, at 26-31. In fact, counsel even got Bernard to

admit that he had omitted information from the police in his original statement to them. Id. at
31. Then on recross-examination, counsel again got Bernard to admit that his testimony at trial
was different than his initial statement to the police. Id. at 36-37. As such, counsel was not
ineffective in his cross-examination of Antoine Bernard and this Petition must be dismissed.

CONCLUSION

Based on the foregoing, Petitioner’s Petition for Writ of Habeas Corpus (Post-
Conviction) should be DENIED.
DATED this _16th  day of December, 2020.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/JOHN NIMAN
JOHN NIMAN
Deputy District Attorney
Nevada Bar #14408
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CRAIG MUELLER, ESQ.

E-mail: receptionist@@craiemuellerlaw.com
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Secretary for the District Attorney's Office
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Electronically Filed
1/11/2021 2:44 PM
Steven D. Grierson

CLERK OF THE CO
MCNT C:ngiians-

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG MUELLER & ASSOCIATES
723 S. Seventh Street

Las Vegas, NV 89101

Office 702.382.1200
receptionist@craigmuellerlaw.com
Attorney For Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

JAVAR KETCHUM,
#1836597

Petitioner,
CASE NO. A-20-821316-W
C-16319714-1
VS.
DEPT, NO. XVII
THE STATE OF NEVADA,

N R

Respondent.

NOTICE OF MOTION AND MOTION TO CONTINUE REPLY BRIEF DEADLINE

AND HEARING DATE

COMES NOW, Defendant Javar Ketchum, by and through his attorney Craig A. Mueller,
Esq., of the law firm of Craig Mueller & Associates and hereby moves this Honorable Court to
continue the due date of his Reply Brief and the date for the hearing on his Petition For Writ Of
Habeas Corpus. This Motion is supported by the attached Declaration Of Craig A. Mueller,
Esq., and is made in good faith.
DATED this 11™ day of January, 2021.

/5/Craig A. Mueller
CRAIG A. MUELLER, ESQ.

Case Number: A-20-821316-W
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NOTICE OF MOTION

TO: Plaintiff STATE OF NEVADA, and to
TO: THE OFFICE OF THE CLARK COUNTY DISTRICT ATTORNEY, it’s counsel;

YOU ARE HEREBY NOTIFIED that Defendant’s Motion To Continue Reply Brief
Deadline And Hearing Date will be heard in District Court Department XVII onthe  day of
January, 2021, at the hour of a.m./p.m.

DATED this 11™ day of January, 2021,

/8/ Craig Mueller
CRAIG A. MUELLER, ESQ.
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DECLARATION OF CRAIG A. MUELLER, ESQ.

COMES NOW, Craig A. Mueller, Esq, and hereby states that;

1. lam an attorney duly licensed to practice before all courts in the state of Nevada.

2. lam the attorney of record for Petitioner Javar Ketchum in case number A-20-821316-W
currently pending in District Court Dept. XVII.

3. Respondent State of Nevada filed its Response to Petitioner’s Petition For Writ Of
Habeas Corpus (Post-Conviction) on December 16, 2020.

4, Defense counsel contacted High Desert State Prison (HDSP) to schedule a telephonic
meeting with Petitioner on December 17 and 24. Both times he was told that the facility was in
lock down and no telephonic meetings were being scheduled until further notice.

5. Defense counsel has been in regular contact with Petitioner’s mother, who has expressed
his desire to discuss his case with counsel prior to filing a Reply Brief, Petitioner’s Reply Brief
is currently due January 15, 2021.

6. Defense counsel was able to make contact with HDSP on January 11, 2021, and scheduled
a meeting with Petitioner on the facility’s next available date: January 19, 2021.

7. Defense counsel hereby requests a continuance of the due date for filing the Reply Brief
until January 29, 2021,

8. Defense counsel hereby requests a continuance of the February 3 hearing until February
17,2021,
9. This request to continue is made in good faith and not for purposes of delay.
DATED This 11™ Day Of January, 2021.

_ [8/Craig A. Mueller
CRAIG A. MUELLER, ESQ.

28



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

CERTIFICATE OF ELECTRONIC TRANSMISSION

lth

T hereby certify that service of the above and foregoing was made on the 11" day of

January 2021, by electronic transmission through the District Court’s Odyssey efile system to:

STEVE WOLFSON
Nevada Bar No. 01565
Clark County District Attorney

JOHN NIMAN
Nevada Bar No. 14408
Deputy District Attorney

By: _ /s/ Rosa Ramos
Legal Assistant
Craig A. Mueller & Associates
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Electronically Filed
1/13/2021 9:00 AM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
Javar Ketchum, Plaintiff(s) Case No.: A-20-821316-W
Vs.
Nevada State of, Defendant(s) Department 17
NOTICE OF HEARING

Please be advised that the Defendant's Motion to Continue Reply Brief Deadline and
Hearing Date in the above-entitled matter is set for hearing as follows:
Date: January 26, 2021
Time: 8:30 AM

Location: RJC Courtroom 11A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Allison Behrhorst
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Allison Behrhorst
Deputy Clerk of the Court

Case Number: A-20-821316-W
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Electronically Filed
2{9/2021 9:52 AM
Steven D. Grierson

CLERK OF THE CO!
RPLY i b

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG MUELLER & ASSOCIATES
723 S. Seventh Street

Las Vegas, NV 89101

Office 702.382.1200
receptionist@craigmuellerlaw.com
Attomey For Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

JAVAR KETCHUM,
#1836597

Petitioner,
CASE NO. A-20-821316-W
VS. C-16319714-1

DEPT. NO. XVII
THE STATE OF NEVADA,

Respondent.

R S N " A d

REPLY TO STATE’S RESPONSE TO PETITIONER’S PETITION FOR WRIT OF
HABEAS CORPUS (POST-CONVICTION)
COMES NOW, Defendant Javar Ketchum, by and through his attorney Craig A. Mueller,
Esq., of the law firm of Craig Mueller & Associates and submits the attached Memorandum Of
Points And Authorities as and for his Reply to the State’s Response To Petitioner’s Petition For
Writ Of Habeas Corpus (Post-Conviction).
DATED this 8" day of February, 2021,

/s/ Craig Mueller
CRAIG A. MUELLER, ESQ.

Case Number: A-20-821316-W
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MEMORANDUM OF POINTS AND AUTHORITIES
L
STATEMENT OF THE CASE
On November 30, 2016, the State charged Petitioner Javar Ketchum by way of Indictment

with one count each of Murder with a Deadly Weapon and Robbery. Petitioner was convicted of]
both counts after a five-day jury trial. He filed his Notice Of Appeal on February 6, 2018. The
Nevada Supreme Court affirmed Petitioner’s conviction on September 12, 2019, Petitioner
timely filed his Petition for Writ of Habeas Corpus (Post-Conviction) on September 11, 2020.
The State timely filed its Response on December 16, 2020. Petitioner replies as follows.

II.

ARGUMENT

A. Trial counsel was ineffective in the initial viewing of the surveillance video.

The State responds that Petitioner’s representations that trial counsel was initially shown
only portions of the surveillance video are unsupported by anything in the record. The State
alleges that it cannot respond in a meaningful way to such a “bare and naked” claim. Response,
p. 7. Because the initial viewing of the surveillance video was an extra-judicial event, there is no
record to cite. Petitioner is relying on what trial counsel told him. Present counsel is taking his
client at his word. Moreover, trial counsel stated in his Corrected Opening Brief to the Nevada
Supreme Court that; 1) the original SWAN Video surveillance was booked into evidence at the
LVMPD evidence vault, accessible only to law enforcement; 2) on or about February 16, 2017,
Detective Bunn and Chief Deputy District Attorney DiGiacomo presented the video to trial
counsel in the Grand Jury room; and 3) trial counsel was only shown parts of the video.

Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. Present counsel has no reason to
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believe that trial counsel would be anything but truthful to the Supreme Court, or any other court
for that matter. Petitioner requests an evidentiary hearing in this matter so that the individuals
present at the initial viewing can testify as to how much of the video was actually presented.

B. Trial counsel was ineffective for failing to review the surveillance video.

Petitioner submits that a reasonable attorney would have reviewed the entire video,
including the inculpatory segments that trial counsel was not shown in the initial presentation, in
preparation for trial. Trial counsel’s failure to review the entire video in preparation of trial had a
serious detrimental effect on trial counsel’s defense strategy. By failing to view the inculpatory
segments of the video, trial counsel failed to prepare for and address this evidence at trial.
Instead, by his own admission, trial counsel was taken by surprise and unprepared when the two
inculpatory video segments were presented during the trial. See, Bubak v. State, No. 69096,
Court of Appeals of Nevada, Slip Copy 2017 WL570931 at *5 (Feb. 8, 2017) (citing Land Baron
Inv., Inc. v. Bonnie Springs Family Ltd. Partnership, 131 Nev. 686, 701, n. 14, 356 P.3d 511,
522, 1n.14 (2015). In one segment Petitioner is seen showing off a firearm to a group of people,
including the victim, outside the club. One of trial counsel’s defense theories was that the victim
was unaware that Petitioner was armed. This theory was woven into the defense from opening
statement on. Because he was surprised and unprepared, the introduction of the unreviewed
video segments directly undermined trial counsel’s opening statement, trial strategy, and
credibility, all to Petitioner’s detriment,

“[Clounsel has a duty to make reasonable investigations or to make a reasonable decision
that makes particular investigations unnecessary. In any ineffectiveness case, a particular
decision not to investigate must be directly assessed for reasonableness in all the circumstances,

applying a heavy measure of deference to counsel’s judgments.” Strickland v. Washington, 466
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U.S. 668, 691, 104 S.Ct. 2052, 2066, 80 L.Ed.2d 674 (1984). Any competent attorney would
agree that reviewing a surveillance video of the crime is a necessary part of investigating a
case, and is essential to preparing a defense. Trial counsel’s failure to review the video for
inculpatory evidence cannot be dismissed as strategic or tactical decision worthy of deference.
Id.; See, Lara v. State, 120 Nev. 177, 180, 87 P.3d 528, 530 (2004), citing Doleman v. State, 112
Nev. 843 848, 921 P.2d 278, 280 (1996), (quoting Howard v. State, 106 Nev. 713, 722, 800 P.2d
175, 180 {1990). This is especially true where the unreviewed, unanticipated evidence
completely undercut trial counsel’s theory of the defense.
C. Trial counsel was ineffective for failing to object to the surveillance video.

Trial counsel’s failures to object placed Petitioner in a worse position for his appeal.
Failure to object at trial is generally considered a waiver of the issue on appeal and then
is reviewable only for plain error. Valdez, Supra; Davis v. City of Reno, 113 Nev. 207,931 P.2d
207 (1997); Guy v. State, 108 Nev. 770, 839 P.2d 578 (1992); Davis v. State, 107 Nev. 600, 817
P.2d 1169 (1991). Again, Petitioner has demonstrated actual prejudice by showing "a reasonable
probability that, but for counsel's errors, the result of the trial would have been different.” Id.,
citing Kirksey, 112 Nev. at 988, 923 P.2d at 1107. In this case trial counsel’s failure to object to
the State’s use of the unreviewed segments of video adversely effected Petitioner’s appeal. “The
constitutional right to effective assistance of counsel extends to a direct appeal. This court
reviews a claim of ineffective assistance of appellate counsel under the Strickland test. To
establish prejudice based on the deficient assistance of appellate counsel, the defendant must
show that the omitted issue would have a reasonable probability of success on appeal.”
Lara v. State, 120 Nev. 177, 184, 87 P.3d 528, 532 (2004), quoting Kirksey v. State, 112 Nev,

980, 998, 923 P.2d 1102, 1114 (1996).
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Based on the foregoing, Petitioner Javar Ketchum respectfully request that his Petition For
Writ Of Habeas Corpus be granted, that his conviction be reversed, and a new trial ordered.

Respectfully SUBMITTED this 8% day of February, 2021.

/s/Craig Mueller, Esq.

CONCLUSION

CRAIG A. MUELLER, ESQ.
Nevada Bar No. 4703

CRAIG A. MUELLER & ASSOCIATES

723 S. Seventh Street
Las Vegas, NV 89101
702.382.1200

Facsimile: (702) 637-4817
receptionist@craigmuellerlaw.com

Attorney For Petitioner Ketchum

CERTIFICATE OF ELECTRONIC TRANSMISSION
I hereby certify that service of the above and foregoing was made on the 8" day of
February, 2021, by electronic transmission through the District Court’s Odyssey efile system to:
STEVE WOLFSON
Nevada Bar No. 01565
Clark County District Attorney
JOHN NIMAN

Nevada Bar No. 14408
Deputy District Attorney

By:

/s/ Rosa Ramos
Senior Paralegal
Craig A. Mueller & Associates
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Electronically Filed
3/31/2021 1:59 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

wskskk
Javar Ketchum, Plaintiff(s) Case No.: A-20-821316-W
Vs.
Nevada State of, Defendant(s) Department 17

NOTICE OF HEARING

Please be advised that the Plaintiff's - Motion for Reconsideration,or in the Alternative
Motion for Rehearing of Petitioner's NRS Chapter 34 Petition in the above-entitled matter
is set for hearing as follows:

Date: May 04, 2021
Time: 8:30 AM
Location:  RJC Courtroom 11A

Regional Justice Center

200 Lewis Ave.

Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/Michelle McCarthy
Deputy Clerk of the Court

Case Number: A-20-821316-W
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Electronically Filed
03/31/2021 8,46 PM |

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA
JAVAR KETCHUM,
#1836597
Petitioner, CASE NO: A-20-821316-W
-v§- C-16-319714-1
THE STATE OF NEVADA, DEPT NO: XVII
Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: MARCH 12, 2021
TIME OF HEARING: 9:00AM

THIS CAUSE having come on for hearing before the Honorable MICHAEL VILLANI,
District Judge, on the 12th day of March, 2021, the Petitioner not being present,
REPRESENTED BY JOSE CARLOS PALLARES, ESQ., the Respondent being represented
by STEVEN B. WOLFSON, Clark County District Attorney, by and through JOHN
GIORDANI, Chief Deputy District Attorney, and the Court having considered the matter,
including briefs, transcripts, arguments of counsel, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law:

1
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FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On November 30, 2016, the State charged Javar Ketchum (hereinafter “Petitioner”) by
way of Indictment with one count each of Murder with a Deadly Weapon and Robbery with a
Deadly Weapon. On December 30, 2016, Petitioner filed a pre-trial Petition for Writ of Habeas
Corpus and Motion to Dismiss. The State filed its Return on January 4, 2017. Petitioner filed
a Reply on January 9, 2017. The district court denied the Petition on February 17, 2017.

On March 8, 2017, Petitioner filed a Motion in Limine, seeking to admit character
evidence of the victim, Ezekiel Davis. On May 9, 2017, the State filed a Motion in Limine,
asking that the district court preclude prior specific acts of violence by the murder victim. On
May 18, 2017, the State filed a Supplement to its Motion in Limine. The district court held a
Petrocelli Hearing on May 19, 2017, determining that Petitioner could only bring in opinion
testimony regarding the victim’s character and that witnesses were not to elaborate on that
opinion.

On May 22, 2017, Petitioner’s five-day jury trial commenced. At the end of the fifth
day of trial, the jury found Petitioner guilty of both charges. Following the verdict, Petitioner
entered into a stipulation and order, waiving the penalty phase and agreeing to a sentence of
life in prison with parole ¢ligibility after twenty years, with the sentences for the deadly
weapon enhancement and the count of robbery with use of a deadly weapon to be argued by
both parties.

On June 2, 2017, Petitioner filed a Motion for New Trial pursuant to NRS 176.515 (4).
The State filed its Opposition on September 9, 2017. Petitioner filed a Reply on September 27,
2017 and a Supplement thereto on September 28, 2017. The district court, finding that
Petitioner’s disagreement with the court’s evidentiary rulings was not a basis for a new trial,
denied the Motion on October 17, 2017. Petitioner was adjudicated that same day. However,
the defense requested additional time to handle sentencing matters.

According to the stipulation, on February 1, 2018, the district court sentenced Petitioner

to an aggregate of life in the Nevada Department of Corrections with minimum parole

2
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cligibility after twenty-cight (28) years, with four hundred seventy- five (475} days credit for
time served. The Judgment of Conviction was filed on February 5, 2018.

Petitioner filed a Notice of Appeal on February 6, 2018. On September 12, 2019, the
Nevada Supreme Court affirmed Petitioner’s conviction. Remittitur issued on October 11,
2019.

On September 11, 2020, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (hereinafter “Petition”). The State filed its Response on December 16, 2020,
Petitioner filed his Reply on February 9, 2021. Following a hearing on March 12, 2021, this
Court finds and concludes as follows:

STATEMENT OF THE FACTS

At 6:22 am. on September 25, 2016, Officers Brennan Childers and Jacqulyn Torres
were dispatched to a shooting at 4230 S. Decatur Blvd, a strip mall with several businesses

including a clothing store. Jury Trial Transcript, Day 2, (“JTT Day 27} May 23, 2017, at 20-

23, 29-32. When police arrived, they found a man-—later identified as Ezekiel Davis
(“Ezekiel” or “the victim”)—upon whom another man was performing chest compressions.
Id. at 22-23, 32. Ezekiel was not wearing pants. Id. at 32. Several other people were in the
parking lot, and none of the businesses appeared opened. Id. at 22-23. Ezekiel was transported
to the hospital but did not survive a single gunshot wound to the abdomen. Id. at 66. Trial
testimony from Ezekiel’s fiancé, Bianca Hicks, and from Detective Christopher Bunn revealed
that missing from Ezekiel’s person was a belt which had a gold “M” buckle and a gold watch.

Jury Trial, Day 3, (“JTT Day 3”) May 24, 2017, at 17, 122; Jury Trial Transcript, Day 4, (“JTT

Day 4”) May 25, 2017, at 86, 90-92.

Top Knotch, the clothing store in front of which Ezekiel was shot, doubles as an after-
hours club. JTT Day 2, at 9. Ezekiel’s friend Deshawn Byrd—the one who had given him CPR
in an attempt to save his life—testified at trial that sometime after approximately 3:00 a.m.,
Ezekiel arrived at the club. Id. at 10-11. Byrd testified there was no indication that anything
had happened in the club which led to any sort of confrontation. Id. at 10-14.

"
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Detective Bunn testified at trial that the day of the murder, as detectives and crime scene
analysts were documenting the scene, three individuals—Ilater identified as Marlo Chiles,
Roderick Vincent, and Samantha Cordero—exited Top Knotch. JTT Day 3, at 42-67. Chiles
was the owner of Top Knotch, and Vincent owned a studio inside of Top Knotch. Id. at 68.
Vincent denied that there were any DVRs of the surveillance video for Top Knotch or the
recording studio. Id. at 73. Detective Bunn had noted a camera, however. Id. at 69. A
subsequent search warrant on the vehicles in the parking lot located two (2) DVR’s of the
surveillance footage from Top Knotch and the studio in Vincent’s car. Id. at 58-59, 63-64.

A review of the video footage, extensive portions of which were played at trial,
demonstrated that Petitioner entered the club at about 2:00 a.m. Id. at 91-92. At 3:25 a.m.,
Chiles, Vincent, Antoine Bernard, and several other people were in the back area of the
business when a person in a number 3 jersey, later identified as Petitioner, produced a semi-
automatic handgun from his pants and showed it to the group. Id. at 93-94.

The video also showed that at about 6:14 a.m., Petitioner and Ezekiel exited arm-in-
arm out the front of Top Knotch. Id. at 97. At that point, there was still a watch on Ezekiel’s
wrist. Id. at 98. The two walked to the front of Bernard’s black vehicle and appeared to
converse for a short time, then walked by the driver’s side of Bernard’s vehicle, where they
left camera view. Id. at 99-102. At about 6:16 a.m., the people on video all appeared to have
their attention drawn to the areca where Petitioner and Ezekiel were. 1d. at 99. Petitioner then
entered the view of the camera, removing Ezekiel’s belt from his body while holding the gun
in his other hand. Id. at 101-102. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Id. at 20. The video showed that Petitioner approached Bernard’s car, opened
the passenger door, placed the belt on the front seat, and returned to the area of Ezekiel’s body.
Id. at 102. Petitioner returned to Bernard’s vehicle, entered the passenger seat of the vehicle
and the vehicle fled the area. Id. at 102.

Despite contact with several witnesses in the parking lot including Chiles and Vincent,
the police had no information regarding the identity of the shooter. Id. at 107. After further

investigation, the shooter was identified as Petitioner and a warrant for his arrest was issued.
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Id. at 107. Petitioner was apprchended at a border control station in Sierra Blanca, Texas,
whereupon he was brought back to Nevada to face charges. Id. at 108.
AUTHORITY
L PETITIONER RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL

Petitioner claims that counsel was ineffective “in multiple ways in the way he handled
the surveillance video.” Petition, at 6. Specifically, Petitioner claims that counsel was
ineffective in three ways: 1) the initial viewing, 2} failing to review the video in preparation
for trial, and 3) failing to object to the State admitting the video and using it in rebuttal.
Petition, at 6-9.

The Sixth Amendment to the United States Constitution provides that, “[1|n all criminal
prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); sce also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must show first that his counsel’s
representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State
Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-

part test). “[T]here is no reason for a court deciding an ineffective assistance claim to approach
the inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was

5
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ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.’” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that
counsel do what is impossible or unethical. If there is no bona fide defense to the charge,
counsel cannot create one and may disserve the interests of his client by attempting a useless

charade.” United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”

Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after

thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
challenged conduct on the facts of the particular case, viewed as of the time of counsel’s

conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.

6
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Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of
the evidence.” Means, 120 Nev. at 1012, 103 P.3d at 33. Furthermore, claims of ineffective
assistance of counsel asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. 1d. NRS 34.735(6) states in relevant
part, “[Petitioner| must allege specific facts supporting the claims in the petition[.] . . . Failure
to allege specific facts rather than just conclusions may cause your petition to be dismissed.”
(emphasis added).

A. Counsel was not ineffective in the initial viewing of the surveillance video

First, Petitioner alleges that counsel was ineffective in his initial viewing of the
surveillance video because counsel allegedly “reported he was only shown parts of the video.”
Petition, at 6. It must be noted that Petitioner has utterly failed to cite anything in the record
or otherwise present any evidence supporting this claim. Thus, this 1s a bare and naked claim.
Hargrove, 100 Nev. at 502, 686 P.2d at 225. Petitioner is simply complaining that counsel did
not view the video in its entirety without support. Additionally, the Nevada Supreme Court

already found that counsel had access to the entire surveillance video. Order of Affirmance,

No. 75097, at 3. The State cannot meaningfully respond to such a bare and naked claim, and
to the extent Petitioner is claiming that counsel did not have access to the entire surveillance

video, that claim is barred by law of the case. Therefore, this claim is without merit.

7
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B. Counsel was not ineffective for failing to review the surveillance video
Second, Petitioner similarly alleges that counsel failed to review the surveillance video
in preparation of trial. Petition, at 7-8. Petitioner claims that trial counsel “admitted to being

completely caught by surprise by these videos.” Petition, at 7. Petitioner’s claim that counsel

“admitted to being completely caught by surprise by these videos” is wholly unsupported, and
counsel’s supposed “admission” appears nowhere in the record. Petitioner simply assumes that
counsel “did not bother to watch” the surveillance videos. But, once again, Petitioner has failed
to cite anything in the record supporting this claim. Hargrove, 100 Nev. at 502, 686 P.2d at
225. Petitioner provides no reason to think that counsel failed to view the entire videotape
when it is an established fact that counsel had access to that tape. More importantly, in his
Opening Brief for Petitioner’s direct appeal, trial counsel admitted that he viewed the

surveillance video. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. Therefore,

this claim is without merit.

Even if counsel did not review the portions of the surveillance video that the State
played in rebuttal, he cannot demonstrate how this prejudiced. There was overwhelming
evidence of Petitioner’s guilt in the surveillance video—portions of the surveillance video that
counsel clearly knew about as he cross-examined witnesses regarding it. The surveillance
video showed that Petitioner and the victim were seen on video walking through the club arm-

in-arm mere minutes before Petitioner murdered and robbed the victim. Jury Trial Transcript,

Day 3, May 24, 2017, at 97. Petitioner robbing the victim was literally caught on the
surveillance video. Id. at 17, 100-102. Petitioner could be seen very clearly ripping the
expensive belt from the victim while the victim lay dying. Id. The victim’s property—

including his watch-—was also missing from his body. Id. at 17, 122; Jury Trial Transcript,

Day 4, May 25, 2017, at 86, 90-92. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Jury Trial Transcript, Day 3, May 24, 2017, at 20. The surveillance video

showed that Petitioner approached Bernard’s car, opened the passenger door, placed the belt
on the front seat, and returned to the area of the victim’s body. Id. at 102. Petitioner returned

to Bernard’s vehicle, entered the passenger seat of the vehicle and the vehicle fled the area. Id.

8
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Petitioner does not present any alternative defense that would have worked better, or otherwise
explain what counsel could have done differently. Therefore, Petitioner cannot demonstrate
how counsel was ineffective.

C. Counsel was not ineffective for failing to object to the surveillance video

Third, Petitioner argues that counsel was ineffective for failing to object to the State
admitting portions of the surveillance video in the State’s rebuttal. Petition, at 8-9. However,
Petitioner fails to explain on what basis counsel should have moved to exclude the portions of
the video. The surveillance video in its entirety was admitted into evidence, so any objection
to playing portions of the surveillance video in rebuttal would have been overruled. There is
no legal basis establishing a valid objection to the admission of the video, proper foundation
was established, and there was no argument during trial or in the Petition stating the video was
inadmissible evidence. Because counsel cannot be ineffective for failing to make frivolous
objections, counsel here cannot be ineffective for failing to object to the surveillance video in
rebuttal. See Ennis, 122 Nev. at 706, 137 P.3d at 1103, Therefore, this c¢laim is without merit.

D. Counsel was not ineffective for failing to object to the surveillance video

Lastly, Petitioner alleges counsel was ineffective because it put Petitioner in a worse
position for his appeal. Petition, at 9. Petitioner complains about appellate counsel’s deficient
performance on appeal. Id.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” See United States v.

Apguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S. Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test set

forth by Strickland. Kirksey v. State, 112 Nev. 980, 998,923 P.2d 1102, 1114 (1996). In order

to satisfy Strickland’s second prong, the defendant must show that the omitted issue would
have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a

few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S. Ct. 3308, 3313 (1983). In
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particular, a “brief that raises every colorable issue runs the risk of burying good arguments
... In a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S. Ct. at 3313.
“For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S. Ct. at 3314.

Here, objecting to the surveillance video in rebuttal would not have changed the
outcome of Petitioner’s appeal because there was no basis to exclude the surveillance video or
prevent the State from playing portions in rebuttal. As discussed supra, Section 1.C., the
surveillance video was admitted at trial, and it would have been futile for counsel to object to
it in rebuttal. Counsel cannot be ineffective for failing to object to the surveillance video in
rebuttal. See Ennis, 122 Nev. at 706, 137 P.3d at 1103. Because trial counsel did not have any
reason to object, there is no indication that an objection would have put appellate counsel in
any better position.

In his Opening Brief for Petitioner’s direct appeal, appellate counsel raised the issue
that he could not “control the video” when he viewed it at the evidence vault with law

enforcement. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. However, he was

given a copy during discovery and admitted to viewing the surveillance video on appeal. Id.
Furthermore, the Nevada Supreme Court found that counsel had access to the entire

surveillance video. Order of Affirmance, No. 75097, at 3. Therefore, there was not any basis

for trial counsel to object to the surveillance video being played during rebuttal, and appellate
counsel found not have raised any stronger argument on appeal. As such, this claim is without
merit, and Petitioner cannot demonstrate how counsel was ineffective.
II. COUNSEL WAS NOT INEFFECTIVE IN HIS PREPARATION AND
CROSS-EXAMINATION OF ANTOINE BERNARD
Petitioner alleges that counsel was ineffective in his preparation and execution of the

cross-cxamination of Antoine Bernard. Petition, at 9-10. Petitioner raises this claim without

any citations to the record and fails to explain what counsel should have done differently that

1
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would have changed the outcome at trial. As such, this claim is belied by the record and
suitable for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Although Petitioner chose not to cite to any lawful authority, construed liberally, the
State assumes he is arguing that there are discrepancies with Bernard’s initial police statement
and what he testified to at trial. It is important to note that Bernard was originally charged as
a co-defendant in the instant case. Indictment, November 30, 2016, at 1-5. Thus, the State is
assuming that Petitioner is complaining regarding his initial police statement when he was a
suspect, and his testimony in front of the jury against Petitioner when his case was resolved.

Petitioner does not articulate how counsel was ineffective in his cross-examination, or
explain to this Court what counsel should have done differently that would have changed the
outcome of the trial. Petitioner slightly discusses the discrepancies in Bernard’s testimony,
then, once again, argues that counsel was unprepared for the surveillance video being
introduced during rebuttal. Petition, at 9-10. As discussed supra, Section L., Petitioner’s claims
that counsel was ineffective for not being prepared for the surveillance video in rebuttal is
without merit.

Additionally, because Petitioner does not even cite to counsel’s cross-examination of

Bernard at trial, he overlooks counsel questioning him regarding his initial statement to police.

Jury Trial Transcript, Day 3, May 24, 2017, at 26-31. In fact, counsel even got Bernard to
admit that he had omitted information from the police in his original statement to them. Id. at
31. Then on recross-examination, counsel again got Bernard to admit that his testimony at trial
was different than his initial statement to the police. Id. at 36-37. The cross-examination of
Bernard brought up his statements to the police were incomplete or had omissions and he was
confronted with the differences in his trial testimony and his statements to the police, therefore
neither prong of Strickland has been established. As such, counsel was not ineffective in his
cross-examination of Antoine Bernard and this Petition is denied.

Lastly, Petitioner raised a new claim for the first time at the oral argument on the
Petition that trial counsel should have called a psychologist to testify as to his state of mind as

a robbery victim. He also requested an evidentiary hearing on this new claim. This Court
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declined to consider the claim or have an evidentiary hearing on the claim because it was not
raised in the underlying instant Petition. As such, an evidentiary hearing on this new claim
was not warranted.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief

shall be, and it is, hereby denied.
Dated this 31st day of March, 2021

Yot S

E28 OE3 17F9 EEF2
Michael Viliani
District Court Judge

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

/s/ JOHN NIMAN
BY
JOHN NIMAN
Deputy District Attorney
Nevada Bar #14408

CERTICATE OF ELECTRONIC FILING
I hereby certify that service of the above and foregoing, was made this 315" day of
March, 2021, by Electronic Filing to:
CRAIG MULLER, ESQ.

Email: receptionist@craigmullerlaw.com

By: /s/ Janet Hayes
Secretary for the District Attorney’s Office

16F16375A/IN/bs/jh/MVU
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DISTRICT COURT
CLARK COUNTY, NEVADA
Javar Ketchum, Plaintiff(s) CASE NO: A-20-821316-W
VS, DEPT. NO. Department 17

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/31/2021

Craig Mueller craigi@craigmeullerlaw.com

Craig Mueller receptionist@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com

John Niman JOHN NIMAN@CLARKCOUNTYDA.COM
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Electronically Filed
4152021 11:16 AM
Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
JAVAR KETCHUM,
Case No: A-20-821316-W
Petitioner, Dept No: XVII
VS.
STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 31, 2021, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is
mailed to you. This notice was mailed on April 5, 2021.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 5 day of April 2021, T served a copy of this Notice of Entry on the following:

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-
Public Defender’s Office

M The United States mail addressed as follows:

Javar Ketchum # 1192727 Craig A. Mueller, Esq. Jose Pallares, Esq.

P.O. Box 650 723 S. Seventh St. 808 S. Seventh St.,

Indian Springs, NV 89070 Las Vegas, NV 89101 Las Vegas, NV 89101
/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
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Electronically Filed
03/31/2021 8,46 PM |

CLERK OF THE COURT

FFCO

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA
JAVAR KETCHUM,
#1836597
Petitioner, CASE NO: A-20-821316-W
-v§- C-16-319714-1
THE STATE OF NEVADA, DEPT NO: XVII
Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: MARCH 12, 2021
TIME OF HEARING: 9:00AM

THIS CAUSE having come on for hearing before the Honorable MICHAEL VILLANI,
District Judge, on the 12th day of March, 2021, the Petitioner not being present,
REPRESENTED BY JOSE CARLOS PALLARES, ESQ., the Respondent being represented
by STEVEN B. WOLFSON, Clark County District Attorney, by and through JOHN
GIORDANI, Chief Deputy District Attorney, and the Court having considered the matter,
including briefs, transcripts, arguments of counsel, and documents on file herein, now
therefore, the Court makes the following findings of fact and conclusions of law:

1
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FINDINGS OF FACT, CONCLUSIONS OF LAW
STATEMENT OF THE CASE

On November 30, 2016, the State charged Javar Ketchum (hereinafter “Petitioner”) by
way of Indictment with one count each of Murder with a Deadly Weapon and Robbery with a
Deadly Weapon. On December 30, 2016, Petitioner filed a pre-trial Petition for Writ of Habeas
Corpus and Motion to Dismiss. The State filed its Return on January 4, 2017. Petitioner filed
a Reply on January 9, 2017. The district court denied the Petition on February 17, 2017.

On March 8, 2017, Petitioner filed a Motion in Limine, seeking to admit character
evidence of the victim, Ezekiel Davis. On May 9, 2017, the State filed a Motion in Limine,
asking that the district court preclude prior specific acts of violence by the murder victim. On
May 18, 2017, the State filed a Supplement to its Motion in Limine. The district court held a
Petrocelli Hearing on May 19, 2017, determining that Petitioner could only bring in opinion
testimony regarding the victim’s character and that witnesses were not to elaborate on that
opinion.

On May 22, 2017, Petitioner’s five-day jury trial commenced. At the end of the fifth
day of trial, the jury found Petitioner guilty of both charges. Following the verdict, Petitioner
entered into a stipulation and order, waiving the penalty phase and agreeing to a sentence of
life in prison with parole ¢ligibility after twenty years, with the sentences for the deadly
weapon enhancement and the count of robbery with use of a deadly weapon to be argued by
both parties.

On June 2, 2017, Petitioner filed a Motion for New Trial pursuant to NRS 176.515 (4).
The State filed its Opposition on September 9, 2017. Petitioner filed a Reply on September 27,
2017 and a Supplement thereto on September 28, 2017. The district court, finding that
Petitioner’s disagreement with the court’s evidentiary rulings was not a basis for a new trial,
denied the Motion on October 17, 2017. Petitioner was adjudicated that same day. However,
the defense requested additional time to handle sentencing matters.

According to the stipulation, on February 1, 2018, the district court sentenced Petitioner

to an aggregate of life in the Nevada Department of Corrections with minimum parole

2
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cligibility after twenty-cight (28) years, with four hundred seventy- five (475} days credit for
time served. The Judgment of Conviction was filed on February 5, 2018.

Petitioner filed a Notice of Appeal on February 6, 2018. On September 12, 2019, the
Nevada Supreme Court affirmed Petitioner’s conviction. Remittitur issued on October 11,
2019.

On September 11, 2020, Petitioner filed the instant Petition for Writ of Habeas Corpus
(Post-Conviction) (hereinafter “Petition”). The State filed its Response on December 16, 2020,
Petitioner filed his Reply on February 9, 2021. Following a hearing on March 12, 2021, this
Court finds and concludes as follows:

STATEMENT OF THE FACTS

At 6:22 am. on September 25, 2016, Officers Brennan Childers and Jacqulyn Torres
were dispatched to a shooting at 4230 S. Decatur Blvd, a strip mall with several businesses

including a clothing store. Jury Trial Transcript, Day 2, (“JTT Day 27} May 23, 2017, at 20-

23, 29-32. When police arrived, they found a man-—later identified as Ezekiel Davis
(“Ezekiel” or “the victim”)—upon whom another man was performing chest compressions.
Id. at 22-23, 32. Ezekiel was not wearing pants. Id. at 32. Several other people were in the
parking lot, and none of the businesses appeared opened. Id. at 22-23. Ezekiel was transported
to the hospital but did not survive a single gunshot wound to the abdomen. Id. at 66. Trial
testimony from Ezekiel’s fiancé, Bianca Hicks, and from Detective Christopher Bunn revealed
that missing from Ezekiel’s person was a belt which had a gold “M” buckle and a gold watch.

Jury Trial, Day 3, (“JTT Day 3”) May 24, 2017, at 17, 122; Jury Trial Transcript, Day 4, (“JTT

Day 4”) May 25, 2017, at 86, 90-92.

Top Knotch, the clothing store in front of which Ezekiel was shot, doubles as an after-
hours club. JTT Day 2, at 9. Ezekiel’s friend Deshawn Byrd—the one who had given him CPR
in an attempt to save his life—testified at trial that sometime after approximately 3:00 a.m.,
Ezekiel arrived at the club. Id. at 10-11. Byrd testified there was no indication that anything
had happened in the club which led to any sort of confrontation. Id. at 10-14.

"
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Detective Bunn testified at trial that the day of the murder, as detectives and crime scene
analysts were documenting the scene, three individuals—Ilater identified as Marlo Chiles,
Roderick Vincent, and Samantha Cordero—exited Top Knotch. JTT Day 3, at 42-67. Chiles
was the owner of Top Knotch, and Vincent owned a studio inside of Top Knotch. Id. at 68.
Vincent denied that there were any DVRs of the surveillance video for Top Knotch or the
recording studio. Id. at 73. Detective Bunn had noted a camera, however. Id. at 69. A
subsequent search warrant on the vehicles in the parking lot located two (2) DVR’s of the
surveillance footage from Top Knotch and the studio in Vincent’s car. Id. at 58-59, 63-64.

A review of the video footage, extensive portions of which were played at trial,
demonstrated that Petitioner entered the club at about 2:00 a.m. Id. at 91-92. At 3:25 a.m.,
Chiles, Vincent, Antoine Bernard, and several other people were in the back area of the
business when a person in a number 3 jersey, later identified as Petitioner, produced a semi-
automatic handgun from his pants and showed it to the group. Id. at 93-94.

The video also showed that at about 6:14 a.m., Petitioner and Ezekiel exited arm-in-
arm out the front of Top Knotch. Id. at 97. At that point, there was still a watch on Ezekiel’s
wrist. Id. at 98. The two walked to the front of Bernard’s black vehicle and appeared to
converse for a short time, then walked by the driver’s side of Bernard’s vehicle, where they
left camera view. Id. at 99-102. At about 6:16 a.m., the people on video all appeared to have
their attention drawn to the areca where Petitioner and Ezekiel were. 1d. at 99. Petitioner then
entered the view of the camera, removing Ezekiel’s belt from his body while holding the gun
in his other hand. Id. at 101-102. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Id. at 20. The video showed that Petitioner approached Bernard’s car, opened
the passenger door, placed the belt on the front seat, and returned to the area of Ezekiel’s body.
Id. at 102. Petitioner returned to Bernard’s vehicle, entered the passenger seat of the vehicle
and the vehicle fled the area. Id. at 102.

Despite contact with several witnesses in the parking lot including Chiles and Vincent,
the police had no information regarding the identity of the shooter. Id. at 107. After further

investigation, the shooter was identified as Petitioner and a warrant for his arrest was issued.
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Id. at 107. Petitioner was apprchended at a border control station in Sierra Blanca, Texas,
whereupon he was brought back to Nevada to face charges. Id. at 108.
AUTHORITY
L PETITIONER RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL

Petitioner claims that counsel was ineffective “in multiple ways in the way he handled
the surveillance video.” Petition, at 6. Specifically, Petitioner claims that counsel was
ineffective in three ways: 1) the initial viewing, 2} failing to review the video in preparation
for trial, and 3) failing to object to the State admitting the video and using it in rebuttal.
Petition, at 6-9.

The Sixth Amendment to the United States Constitution provides that, “[1|n all criminal
prosecutions, the accused shall enjoy the right ... to have the Assistance of Counsel for his
defense.” The United States Supreme Court has long recognized that “the right to counsel is
the right to the effective assistance of counsel.” Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 2063 (1984); sce also State v. Love, 109 Nev. 1136, 1138, 865 P.2d 322, 323
(1993).

To prevail on a claim of ineffective assistance of trial counsel, a defendant must prove
he was denied “reasonably effective assistance” of counsel by satisfying the two-prong test of
Strickland, 466 U.S. at 686-87, 104 S. Ct. at 2063-64. See also Love, 109 Nev. at 1138, 865
P.2d at 323. Under the Strickland test, a defendant must show first that his counsel’s
representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is a reasonable probability that the result of the proceedings would have
been different. 466 U.S. at 687-88, 694, 104 S. Ct. at 2065, 2068; Warden, Nevada State
Prison v. Lyons, 100 Nev. 430, 432, 683 P.2d 504, 505 (1984) (adopting the Strickland two-

part test). “[T]here is no reason for a court deciding an ineffective assistance claim to approach
the inquiry in the same order or even to address both components of the inquiry if the defendant
makes an insufficient showing on one.” Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel was
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ineffective. Means v. State, 120 Nev. 1001, 1011, 103 P.3d 25, 32 (2004). “Effective counsel
does not mean errorless counsel, but rather counsel whose assistance is ‘[w]ithin the range of
competence demanded of attorneys in criminal cases.’” Jackson v. Warden, 91 Nev. 430, 432,

537 P.2d 473, 474 (1975).

Counsel cannot be ineffective for failing to make futile objections or arguments. See

Ennis v. State, 122 Nev. 694, 706, 137 P.3d 1095, 1103 (2006). Trial counsel has the

“immediate and ultimate responsibility of deciding if and when to object, which witnesses, if
any, to call, and what defenses to develop.” Rhyne v. State, 118 Nev. 1, 8, 38 P.3d 163, 167
(2002).

Based on the above law, the role of a court in considering allegations of ineffective
assistance of counsel is “not to pass upon the merits of the action not taken but to determine
whether, under the particular facts and circumstances of the case, trial counsel failed to render

reasonably effective assistance.” Donovan v. State, 94 Nev. 671, 675, 584 P.2d 708, 711

(1978). This analysis does not mean that the court should “second guess reasoned choices
between trial tactics nor does it mean that defense counsel, to protect himself against
allegations of inadequacy, must make every conceivable motion no matter how remote the
possibilities are of success.” Id. To be effective, the constitution “does not require that
counsel do what is impossible or unethical. If there is no bona fide defense to the charge,
counsel cannot create one and may disserve the interests of his client by attempting a useless

charade.” United States v. Cronic, 466 U.S. 648, 657 n.19, 104 S. Ct. 2039, 2046 n.19 (1984).

“There are countless ways to provide effective assistance in any given case. Even the
best criminal defense attorneys would not defend a particular client in the same way.”

Strickland, 466 U.S. at 689, 104 S. Ct. at 689. “Strategic choices made by counsel after

thoroughly investigating the plausible options are almost unchallengeable.” Dawson v. State,

108 Nev. 112, 117, 825 P.2d 593, 596 (1992); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). In essence, the court must “judge the reasonableness of counsel’s
challenged conduct on the facts of the particular case, viewed as of the time of counsel’s

conduct.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066.
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Even if a defendant can demonstrate that his counsel’s representation fell below an
objective standard of reasonableness, he must still demonstrate prejudice and show a
reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev. 396, 403, 990 P.2d 1263, 1268 (1999) (citing
Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 687-
89, 694, 104 S. Ct. at 2064-65, 2068).

The Nevada Supreme Court has held “that a habeas corpus petitioner must prove the
disputed factual allegations underlying his ineffective-assistance claim by a preponderance of
the evidence.” Means, 120 Nev. at 1012, 103 P.3d at 33. Furthermore, claims of ineffective
assistance of counsel asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. 1d. NRS 34.735(6) states in relevant
part, “[Petitioner| must allege specific facts supporting the claims in the petition[.] . . . Failure
to allege specific facts rather than just conclusions may cause your petition to be dismissed.”
(emphasis added).

A. Counsel was not ineffective in the initial viewing of the surveillance video

First, Petitioner alleges that counsel was ineffective in his initial viewing of the
surveillance video because counsel allegedly “reported he was only shown parts of the video.”
Petition, at 6. It must be noted that Petitioner has utterly failed to cite anything in the record
or otherwise present any evidence supporting this claim. Thus, this 1s a bare and naked claim.
Hargrove, 100 Nev. at 502, 686 P.2d at 225. Petitioner is simply complaining that counsel did
not view the video in its entirety without support. Additionally, the Nevada Supreme Court

already found that counsel had access to the entire surveillance video. Order of Affirmance,

No. 75097, at 3. The State cannot meaningfully respond to such a bare and naked claim, and
to the extent Petitioner is claiming that counsel did not have access to the entire surveillance

video, that claim is barred by law of the case. Therefore, this claim is without merit.
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B. Counsel was not ineffective for failing to review the surveillance video
Second, Petitioner similarly alleges that counsel failed to review the surveillance video
in preparation of trial. Petition, at 7-8. Petitioner claims that trial counsel “admitted to being

completely caught by surprise by these videos.” Petition, at 7. Petitioner’s claim that counsel

“admitted to being completely caught by surprise by these videos” is wholly unsupported, and
counsel’s supposed “admission” appears nowhere in the record. Petitioner simply assumes that
counsel “did not bother to watch” the surveillance videos. But, once again, Petitioner has failed
to cite anything in the record supporting this claim. Hargrove, 100 Nev. at 502, 686 P.2d at
225. Petitioner provides no reason to think that counsel failed to view the entire videotape
when it is an established fact that counsel had access to that tape. More importantly, in his
Opening Brief for Petitioner’s direct appeal, trial counsel admitted that he viewed the

surveillance video. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. Therefore,

this claim is without merit.

Even if counsel did not review the portions of the surveillance video that the State
played in rebuttal, he cannot demonstrate how this prejudiced. There was overwhelming
evidence of Petitioner’s guilt in the surveillance video—portions of the surveillance video that
counsel clearly knew about as he cross-examined witnesses regarding it. The surveillance
video showed that Petitioner and the victim were seen on video walking through the club arm-

in-arm mere minutes before Petitioner murdered and robbed the victim. Jury Trial Transcript,

Day 3, May 24, 2017, at 97. Petitioner robbing the victim was literally caught on the
surveillance video. Id. at 17, 100-102. Petitioner could be seen very clearly ripping the
expensive belt from the victim while the victim lay dying. Id. The victim’s property—

including his watch-—was also missing from his body. Id. at 17, 122; Jury Trial Transcript,

Day 4, May 25, 2017, at 86, 90-92. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Jury Trial Transcript, Day 3, May 24, 2017, at 20. The surveillance video

showed that Petitioner approached Bernard’s car, opened the passenger door, placed the belt
on the front seat, and returned to the area of the victim’s body. Id. at 102. Petitioner returned

to Bernard’s vehicle, entered the passenger seat of the vehicle and the vehicle fled the area. Id.

8
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Petitioner does not present any alternative defense that would have worked better, or otherwise
explain what counsel could have done differently. Therefore, Petitioner cannot demonstrate
how counsel was ineffective.

C. Counsel was not ineffective for failing to object to the surveillance video

Third, Petitioner argues that counsel was ineffective for failing to object to the State
admitting portions of the surveillance video in the State’s rebuttal. Petition, at 8-9. However,
Petitioner fails to explain on what basis counsel should have moved to exclude the portions of
the video. The surveillance video in its entirety was admitted into evidence, so any objection
to playing portions of the surveillance video in rebuttal would have been overruled. There is
no legal basis establishing a valid objection to the admission of the video, proper foundation
was established, and there was no argument during trial or in the Petition stating the video was
inadmissible evidence. Because counsel cannot be ineffective for failing to make frivolous
objections, counsel here cannot be ineffective for failing to object to the surveillance video in
rebuttal. See Ennis, 122 Nev. at 706, 137 P.3d at 1103, Therefore, this c¢laim is without merit.

D. Counsel was not ineffective for failing to object to the surveillance video

Lastly, Petitioner alleges counsel was ineffective because it put Petitioner in a worse
position for his appeal. Petition, at 9. Petitioner complains about appellate counsel’s deficient
performance on appeal. Id.

There is a strong presumption that appellate counsel’s performance was reasonable and
fell within “the wide range of reasonable professional assistance.” See United States v.

Apguirre, 912 F.2d 555, 560 (2nd Cir. 1990); citing Strickland, 466 U.S. at 689, 104 S. Ct. at

2065. A claim of ineffective assistance of appellate counsel must satisfy the two-prong test set

forth by Strickland. Kirksey v. State, 112 Nev. 980, 998,923 P.2d 1102, 1114 (1996). In order

to satisfy Strickland’s second prong, the defendant must show that the omitted issue would
have had a reasonable probability of success on appeal. Id.

The professional diligence and competence required on appeal involves “winnowing
out weaker arguments on appeal and focusing on one central issue if possible, or at most on a

few key issues.” Jones v. Barnes, 463 U.S. 745, 751-52, 103 S. Ct. 3308, 3313 (1983). In
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particular, a “brief that raises every colorable issue runs the risk of burying good arguments
... In a verbal mound made up of strong and weak contentions.” Id. at 753, 103 S. Ct. at 3313.
“For judges to second-guess reasonable professional judgments and impose on appointed
counsel a duty to raise every ‘colorable’ claim suggested by a client would disserve the very
goal of vigorous and effective advocacy.” Id. at 754, 103 S. Ct. at 3314.

Here, objecting to the surveillance video in rebuttal would not have changed the
outcome of Petitioner’s appeal because there was no basis to exclude the surveillance video or
prevent the State from playing portions in rebuttal. As discussed supra, Section 1.C., the
surveillance video was admitted at trial, and it would have been futile for counsel to object to
it in rebuttal. Counsel cannot be ineffective for failing to object to the surveillance video in
rebuttal. See Ennis, 122 Nev. at 706, 137 P.3d at 1103. Because trial counsel did not have any
reason to object, there is no indication that an objection would have put appellate counsel in
any better position.

In his Opening Brief for Petitioner’s direct appeal, appellate counsel raised the issue
that he could not “control the video” when he viewed it at the evidence vault with law

enforcement. Appellant’s Opening Brief, August 29, 2018, No. 75097, at 46. However, he was

given a copy during discovery and admitted to viewing the surveillance video on appeal. Id.
Furthermore, the Nevada Supreme Court found that counsel had access to the entire

surveillance video. Order of Affirmance, No. 75097, at 3. Therefore, there was not any basis

for trial counsel to object to the surveillance video being played during rebuttal, and appellate
counsel found not have raised any stronger argument on appeal. As such, this claim is without
merit, and Petitioner cannot demonstrate how counsel was ineffective.
II. COUNSEL WAS NOT INEFFECTIVE IN HIS PREPARATION AND
CROSS-EXAMINATION OF ANTOINE BERNARD
Petitioner alleges that counsel was ineffective in his preparation and execution of the

cross-cxamination of Antoine Bernard. Petition, at 9-10. Petitioner raises this claim without

any citations to the record and fails to explain what counsel should have done differently that

1
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would have changed the outcome at trial. As such, this claim is belied by the record and
suitable for only summary denial under Hargrove, 100 Nev. at 502, 686 P.2d at 225.

Although Petitioner chose not to cite to any lawful authority, construed liberally, the
State assumes he is arguing that there are discrepancies with Bernard’s initial police statement
and what he testified to at trial. It is important to note that Bernard was originally charged as
a co-defendant in the instant case. Indictment, November 30, 2016, at 1-5. Thus, the State is
assuming that Petitioner is complaining regarding his initial police statement when he was a
suspect, and his testimony in front of the jury against Petitioner when his case was resolved.

Petitioner does not articulate how counsel was ineffective in his cross-examination, or
explain to this Court what counsel should have done differently that would have changed the
outcome of the trial. Petitioner slightly discusses the discrepancies in Bernard’s testimony,
then, once again, argues that counsel was unprepared for the surveillance video being
introduced during rebuttal. Petition, at 9-10. As discussed supra, Section L., Petitioner’s claims
that counsel was ineffective for not being prepared for the surveillance video in rebuttal is
without merit.

Additionally, because Petitioner does not even cite to counsel’s cross-examination of

Bernard at trial, he overlooks counsel questioning him regarding his initial statement to police.

Jury Trial Transcript, Day 3, May 24, 2017, at 26-31. In fact, counsel even got Bernard to
admit that he had omitted information from the police in his original statement to them. Id. at
31. Then on recross-examination, counsel again got Bernard to admit that his testimony at trial
was different than his initial statement to the police. Id. at 36-37. The cross-examination of
Bernard brought up his statements to the police were incomplete or had omissions and he was
confronted with the differences in his trial testimony and his statements to the police, therefore
neither prong of Strickland has been established. As such, counsel was not ineffective in his
cross-examination of Antoine Bernard and this Petition is denied.

Lastly, Petitioner raised a new claim for the first time at the oral argument on the
Petition that trial counsel should have called a psychologist to testify as to his state of mind as

a robbery victim. He also requested an evidentiary hearing on this new claim. This Court
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declined to consider the claim or have an evidentiary hearing on the claim because it was not
raised in the underlying instant Petition. As such, an evidentiary hearing on this new claim
was not warranted.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief

shall be, and it is, hereby denied.
Dated this 31st day of March, 2021

Yot S

E28 OE3 17F9 EEF2
Michael Viliani
District Court Judge

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

/s/ JOHN NIMAN
BY
JOHN NIMAN
Deputy District Attorney
Nevada Bar #14408

CERTICATE OF ELECTRONIC FILING
I hereby certify that service of the above and foregoing, was made this 315" day of
March, 2021, by Electronic Filing to:
CRAIG MULLER, ESQ.

Email: receptionist@craigmullerlaw.com

By: /s/ Janet Hayes
Secretary for the District Attorney’s Office

16F16375A/IN/bs/jh/MVU
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DISTRICT COURT
CLARK COUNTY, NEVADA
Javar Ketchum, Plaintiff(s) CASE NO: A-20-821316-W
VS, DEPT. NO. Department 17

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Findings of Fact, Conclusions of Law and Order was served via the
court’s electronic eFile system to all recipients registered for e-Service on the above entitled
case as listed below:

Service Date: 3/31/2021

Craig Mueller craigi@craigmeullerlaw.com

Craig Mueller receptionist@craigmuellerlaw.com

District Attorney motions@clarkcountyda.com

John Niman JOHN NIMAN@CLARKCOUNTYDA.COM
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Electronically Filed
4/23/2021 2:04 PM
Steven D. Grierson

CLERK OF THE CO
MWCN &Zn—ﬁ

CRAIG A. MUELLER, ESQ.

Nevada Bar No. 4703

CRAIG MUELLER & ASSOCIATES
808 S. Seventh Street

Las Vegas, NV 89101

Office 702.382.1200
receptionist@craigmuellerlaw.com

Attorney For Defendant
DISTRICT COURT
CLARK COUNTY, NEVADA
JAVAR KETCHUM, )
#1836597 )
)
Petitioner, ) CASE NO: A-20-821316-W
VS. )
) C-16-319714-1
THE STATE OF NEVADA, )
) DEPT NO: XVII
Respondent. )

COUNSEL’S NOTICE OF MOTION AND MOTION TO
WITHDRAW AS ATTORNEY OF RECORD

COMES NOW, Craig A. Mueller, Esq., attorney of record for Petitioner Javar
Ketchum, by and through his attorney and hereby moves this Honorable Court for an Order
allowing counsel to withdraw as attorney of record. This Motion is supported by the attached
Declaration of Craig A. Mueller, Esq., and is made in good faith and not for the purpose of delay,
DATED This 2157 Day Of April 2021,

_ /s/ Craig A. Mueller
CRAIG A. MUELLER, ESQ.

Case Number: A-20-821316-W
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NOTICE OF MOTION

TO: Plaintiff The State Of Nevada, and
TO: The Office Of The Clark County District Attorney, its counsel.
YOU ARE HEREBY NOTIFIED that Counsel’s Motion To Withdraw As Attorney Of
record will be heard in District Court Department 17 on April | 2021, at the hour of
a.m.
DATED this 2157 day of April, 2021,

/s/ Craig A. Mueller
CRAIG A. MUELLER, ESQ.

146




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DECLARATION OF CRAIG A. MUELLER, ESQ.

COMES NOW, Craig A. Mueller, Esq, and hereby deposes and states that;
1. Tam an attorney duly licensed to practice before all courts in the state of Nevada;

2. lam the attorney of record for Petitioner Javar Ketchum in case number A-20-821316-W
currently pending in District Court Dept. 17;

3. I'was retained to represent Petioner Ketchum regarding a petition for post-conviction
relief;

4. On March 12, 2021, the Court denied Petioner Ketchum’s petition;

5. OnMarch 31, 2021, Petitioner Ketchum filed with the clerk of the court a hand-written
document entitled “Motion For Reconsideration Or In The Alternative Motion For Rehearing Of
Petitioner’s NRS Chapter 34 Petition” signed by him and listing myself as “With Counsel Of
Record”;

6. Atno time did I or anyone at my firm consult with Petitioner Ketchum regarding
preparing this motion;

7. Atno time did I, or anyone at my firm, authorize Petitioner Ketchum to sign my name to
this motion;

8. On April 14, 2021, after conversations between myself, attorney Jose C. Pallares,
Petitioner Ketchum and his mother, Petitioner Ketchum requested that my office move to

withdraw from his case;

9. I hereby move to withdraw as attorney of record in order to allow Petitioner Ketchum to
proceed in proper person with his motion;

10. Granting of this Motion To Withdraw will not result in the continuance of a trial or other
hearing.

DATED This 215" Day Of April, 2021.

/5/ Craig A. Mueller
CRAIG A. MUELLER, ESQ.
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CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that service of the above and foregoing Motion To Withdraw As Counsel
was made on the 21°7 day of April, 2021, by electronic transmission through the District Court’s
efile system to:

STEVEN B. WOLFSON
Clark County District Attorney

JOHN NIMAN
Deputy District Attorney

By: _ /s/ Rosa Ramos
Office Manager
Craig A. Mueller & Associates

CERTIFICATE OF MAILING

COMES NOW, counsel of record CRAIG A. MUELLER, ESQ., and hereby states that a

copy of counsel’s NOTICE OF MOTION AND MOTION TO WITHDRAW AS COUNSEL

was mailed to Petitioner Javar Ketchum via USPS on April 21, 2021, at:

Javar Ketchum

Inmate No. 1192727
H.D.S.P

P.O. Box 650

Indian Springs, NV 89070

DATED this 215" day of April, 2021,

_ /s/ Jose C. Pallares
JOSE C. PALLARES, ESQ.
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Electronically Filed
4{23/2021 4:10 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE CC
CLARK COUNTY, NEVADA &;ﬁ*‘é ﬂh

ek
Javar Ketchum, Plaintiff(s) Case No.: A-20-821316-W
Vs.
Nevada State of, Defendant(s) Department 17
NOTICE OF HEARING

Please be advised that the Counsel's Notice of Motion and Motion to Withdraw as
Attorney of Record in the above-entitled matter is set for hearing as follows:
Date: May 04, 2021
Time: 8:30 AM

Location: RJC Courtroom 11A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 83101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the
Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Allison Behrhorst
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b) of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Allison Behrhorst
Deputy Clerk of the Court

Case Number: A-20-821316-W
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Electronically Filed
412712021 3:54 PM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JOHN NIMAN

Deputy District Attorney
Nevada Bar #14408

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Respondent
DISTRICT COURT
CLARK COUNTY, NEVADA

JAVAR KETCHUM,
#1836597

Petitioner, CASENO: A-20-821316-W

-vs- C-16-319714-1

THE STATE OF NEVADA, DEPTNO: XVII

Respondent.

STATE’S OPPOSITION TO PETITIONER’S MOTION FOR RECONSIDERATION
OR IN THE ALTERNATIVE MOTION FOR REHEARING OF PETITIONER’S
NRS CHAPTER 34 PETITION

DATE OF HEARING: MAY 4, 2021
TIME OF HEARING: 8:30AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JOHN NIMAN, Deputy District Attorney, and hereby submits the
attached Points and Authorities in Opposition to Petitioner’s Motion for Reconsideration or in
the Alternative Motion for Rehearing of Petitioner’s NRS Chapter 34 Petition.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
/
/
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On November 30, 2016, the State charged Javar Ketchum (hereinafter “Petitioner”) by
way of Indictment with one count each of Murder with a Deadly Weapon and Robbery with a
Deadly Weapon. On December 30, 2016, Petitioner filed a pre-trial Petition for Writ of Habeas
Corpus and Motion to Dismiss. The State filed its Return on January 4, 2017, Petitioner filed
a Reply on January 9, 2017. The district court denied the Petition on February 17, 2017.

On March 8, 2017, Petitioner filed a Motion in Limine, seeking to admit character
evidence of the victim, Ezekiel Davis. On May 9, 2017, the State filed a Motion in Limine,
asking that the district court preclude prior specific acts of violence by the murder victim. On
May 18, 2017, the State filed a Supplement to its Motion in Limine. The district court held a
Petrocelli Hearing on May 19, 2017, determining that Petitioner could only bring in opinion
testimony regarding the victim’s character and that witnesses were not to elaborate on that
opinion.

On May 22, 2017, Petitioner’s five-day jury trial commenced. At the end of the fifth
day of trial, the jury found Petitioner guilty of both charges. Following the verdict, Petitioner
entered into a stipulation and order, waiving the penalty phase and agreeing to a sentence of
life in prison with parole ¢ligibility after twenty years, with the sentences for the deadly
weapon enhancement and the count of robbery with use of a deadly weapon to be argued by
both parties.

On June 2, 2017, Petitioner filed a Motion for New Trial pursuant to NRS 176.515 (4).
The State filed its Opposition on September 9, 2017. Petitioner filed a Reply on September 27,
2017 and a Supplement thereto on September 28, 2017. The district court, finding that
Petitioner’s disagreement with the court’s evidentiary rulings was not a basis for a new trial,
denied the Motion on October 17, 2017. Petitioner was adjudicated that same day. However,
the defense requested additional time to handle sentencing matters.

According to the stipulation, on February 1, 2018, the district court sentenced Petitioner

to an aggregate of life in the Nevada Department of Corrections with minimum parole

2
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cligibility after twenty-cight (28) years, with four hundred seventy- five (475} days credit for
time served. The Judgment of Conviction was filed on February 5, 2018.

Petitioner filed a Notice of Appeal on February 6, 2018. On September 12, 2019, the
Nevada Supreme Court affirmed Petitioner’s conviction. Remittitur issued on October 11,
2019.

On September 11, 2020, Petitioner filed a Petition for Writ of Habeas Corpus (Post-
Conviction) (hereinafter “Petition™). The State filed its Response on December 16, 2020.
Petitioner filed his Reply on February 9, 2021. Following a hearing on March 12, 2021, this
Court denied Petitioner’s post-conviction Petition. The Findings of Fact, Conclusions of Law
and Order was filed on March 31, 2021.

On March 31, 2021, Petitioner filed the instant Motion for Reconsideration or in the
Alternative Motion for Rehearing of Petitioner’s NRS Chapter 34 Petition (hereinafter
“Motion”). The State responds as follows.

STATEMENT OF THE FACTS

At 6:22 am. on September 25, 2016, Officers Brennan Childers and Jacqulyn Torres
were dispatched to a shooting at 4230 S. Decatur Blvd, a strip mall with several businesses

including a clothing store. Jury Trial Transcript, Day 2, (“JTT Day 2”) May 23, 2017, at 20-

23, 29-32. When police arrived, they found a man—later identified as Ezekiel Davis
(“Ezekiel” or “the victim”)—upon whom another man was performing chest compressions.
Id. at 22-23, 32. Ez¢kiel was not wearing pants. Id. at 32. Several other people were in the
parking lot, and none of the businesses appeared opened. Id. at 22-23. Ezekiel was transported
to the hospital but did not survive a single gunshot wound to the abdomen. Id. at 66. Trial
testimony from Ezekiel’s fianc¢, Bianca Hicks, and from Detective Christopher Bunn revealed
that missing from Ezekiel’s person was a belt which had a gold “M” buckle and a gold watch.
Jury Trial, Day 3, (“JTT Day 3”) May 24, 2017, at 17, 122; Jury Trial Transcript, Day 4, (“JTT
Day 4”) May 25, 2017, at 86, 90-92.

Top Knotch, the clothing store in front of which Ezekiel was shot, doubles as an after-

hours club. JTT Day 2, at 9. Ezekiel’s friend Deshawn Byrd—the one who had given him CPR

3
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in an attempt to save his life—testified at trial that sometime after approximately 3:00 a.m.,
Ezekiel arrived at the club. Id. at 10-11. Byrd testified there was no indication that anything
had happened in the club which led to any sort of confrontation. Id. at 10-14.

Detective Bunn testified at trial that the day of the murder, as detectives and crime scene
analysts were documenting the scene, three individuals—Ilater identified as Marlo Chiles,
Roderick Vincent, and Samantha Cordero—exited Top Knotch. JTT Day 3, at 42-67. Chiles
was the owner of Top Knotch, and Vincent owned a studio inside of Top Knotch. Id. at 68.
Vincent denied that there were any DVRs of the surveillance video for Top Knotch or the
recording studio. Id. at 73. Detective Bunn had noted a camera, however. Id. at 69. A
subsequent search warrant on the vehicles in the parking lot located two (2) DVR’s of the
surveillance footage from Top Knotch and the studio in Vincent’s car. Id. at 58-59, 63-64.

A review of the video footage, extensive portions of which were played at trial,
demonstrated that Petitioner entered the club at about 2:00 a.m. Id. at 91-92. At 3:25 a.m.,,
Chiles, Vincent, Antoine Bernard, and several other people were in the back area of the
business when a person in a number 3 jersey, later identified as Petitioner, produced a semi-
automatic handgun from his pants and showed it to the group. 1d. at 93-94.

The video also showed that at about 6:14 a.m., Petitioncr and Ezckiel exited arm-in-
arm out the front of Top Knotch. Id. at 97. At that point, there was still a watch on Ezekiel’s
wrist. Id. at 98. The two walked to the front of Bernard’s black vehicle and appeared to
converse for a short time, then walked by the driver’s side of Bernard’s vehicle, where they
left camera view. 1d. at 99-102. At about 6:16 a.m., the people on video all appeared to have
their attention drawn to the area where Petitioner and Ezekiel were. 1d. at 99. Petitioner then
entered the view of the camera, removing Ezekiel’s belt from his body while holding the gun
in his other hand. Id. at 101-102. Bernard also testified at trial that he saw Petitioner take
Ezekiel’s belt. Id. at 20. The video showed that Petitioner approached Bernard’s car, opened
the passenger door, placed the belt on the front seat, and returned to the area of Ezekiel’s body.
Id. at 102, Petitioner returned to Bernard’s vehicle, entered the passenger seat of the vehicle

and the vehicle fled the arca. Id. at 102,
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Despite contact with several witnesses in the parking lot including Chiles and Vincent,
the police had no information regarding the identity of the shooter. Id. at 107. After further
investigation, the shooter was identified as Petitioner and a warrant for his arrest was issued.
Id. at 107. Petitioner was apprehended at a border control station in Sierra Blanca, Texas,

whereupon he was brought back to Nevada to face charges. Id. at 108.
ARGUMENT

PETITIONER IS NOT ENTITLED TO RECONSIDERATION

Petitioner requests this Court reconsider the denial of his post-conviction Petition and
grant him an Evidentiary Hearing, Motion, at 4-14, Petitioner cites to no authority to establish
why this Court should reconsider his Petition. NRS Chapter 34 does not provide for a Motion
for Reconsideration. NRS 34.750(5) specifically states, “No further pleadings may be filed
except as ordered by the court.” Petitioner has not requested, nor has this Court permitted, any
further pleadings. Additionally, Petitioner is still and was at the time of filing, represented by
counsel. That makes this pro per Motion a fugitive document which should be stricken. EDCR
3.70. Therefore, this Motion is procedurally improper under NRS Chapter 34.

This Motion is essentially a complaint that Petitioner’s counsel preformed deficiently.
Motion, at 4-14. Any complaints Petitioner has regarding his counsel and what counsel filed
is not a basis for reconsideration. Even if true, counsel has the decision to make the best

strategic choices as to what pleadings to file. Dawson v. State, 108 Nev. 112, 117, 825 P.2d

593, 596 (1992) (“Strategic choices made by counsel after thoroughly investigating the
plausible options are almost unchallengeable.”); see also Ford v. State, 105 Nev. 850, 853, 784

P.2d 951, 953 (1989). Counsel 1s presumed to be effective; but even if he were not, this is not
a capital case and Petitioner is not entitled to the effective assistance of post-conviction
counsel. Even assuming all of Petitioner’s allegations are true, they entitle him to neither

reconsideration nor relief. McKague v. Whitley, 112 Nev. 159, 164,912 P.2d 255, 258 {1996).

As well as being procedurally improper, this Motion is also without merit.
Petitioner’s Motion is simply a lengthy complaint regarding counsel’s filing of his post-

conviction Petition. Petitioner’s remedy is not a “Motion for Reconsideration.” Instead,

5

WCLARKCOUNTYDA NET\CRMCASE2\2016\4831311201648331C-OPPS-(KETCHUM, JAVAR)-001,DOCX

154




O 1 SN kW N =

[ T N N T N T N T N T T O T o N = T e S e S e S S N S T T = T =
W NN kR W N = O D Y R W = O

Petitioner’s remedy is to file a timely appeal, appealing the denial of the post-conviction
Petition. Therefore, this Court should deny the Motion for Reconsideration.

CONCLUSION

Based on the foregoing, Petitioner’s Motion for Reconsideration or in the Alternative
Motion for Rehearing of Petitioner’s NRS Chapter 34 Petition should be DENIED.
DATED this 27th day of April, 2021,

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/ John Niman
JOHN NIMAN
Deputy District Attorney
Nevada Bar #14408

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 27th day

of April, 2021 by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

Javar Ketchum # 1192727

HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89070-0650

BY: /s/Stephanie Johnson
Secretary for the District Attorney's Office

16F16375A/BS/APPEALS/saj/MVU
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ASTA

Electronically Filed
4/30/2021 1:01 PM
Steven D. Grierson

CLERS OF THE 002 5

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JAVAR KETCHUM,
Plaintiff(s),
VS.
THE STATE OF NEVADA,

Defendant(s),

Case No: A-20-821316-W
Dept No: XVII

CASE APPEAL STATEMENT

1. Appellant(s): Javar Ketchum
2. Judge: Michael Villani
3. Appellant(s): Javar Ketchum
Counsel:

Javar Ketchum #1192727

P.O. Box 650

Indian Springs, NV 89070
4. Respondent (s): The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-20-821316-W

1-

Case Number: A-20-821316-W
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: September 11, 2020
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 30 day of April 2021.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Javar Ketchum

A-20-821316-W -2-
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1 Eleétronically Filed: 'a' .
X ) 05/10/202 1
AAJ&LW“M #09z727 GLERK OF THE COLRT
.5 B/In Propria Personam
Post Ottice Box 650 [HDSP]
Indian Springs, Nevada 89018
/ | . :
/ - : - |
s
- !
INTHE__%'™ _ _ JUDICIAL DISTRICT COURT OF THE |
STATE OF NEVADA IN AND FOR THE COUNTY OF _ C.Aai. | .
NAAL VS Cead i .
P T |,
vs. | Case No, & “20 —was 20—
S of & vmoh ‘ Dept. No. ™1
BSLluloalT ) Docket
)
MOTION TO WITHDRAW COUNSEL,
Date of Heating:
Time of Hearing:
‘ORAL ARGUMENT REQUESTED, Yes No X_*
COMES NOW, Defendant, Sadad. U Tenttrpn , proceeding in proper person|

moves this Honorable Court for an ORDER Granting him permiésion to withdraw his present counsel
of record in the prbceeding action, namely,
Coac A Muelak (d3a; Jo: qTon
This Motion is made and based on all papers and pleadings on file with the Clerk of the Court

which are hereby incorporated by this reference, the Points and Authoritics herein, and attached
Affidavit of Defendant.

DATED: this (" day of_Ap0rC 2021
BY:

2P G e adan in #Fas
\. 27 2%7/In Propria Personam
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day of APox( 20 24, I maileda true and correct copy of the foregomg, “ ,
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by deposmng it in the High Desert State Prison, Legal Library, Fn'st-Class Postage fully prepaid,
addressed-as follnws ,
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Q,;—e.ﬁi 'S,@S'CJUET‘
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CC.FILE
DATED: this"(*"_day of apazt _ ,202(.
K“ ’Cﬂ.ﬁ-‘—'—"w .
w% A _#
c DrE P /In Propria Personam wa 7T
Post Oﬂice box 650 [H])SP] 1




AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

MOTuw) & 5 T0ran] Ounmet
(Title of Document)

filed in District Court Case number __ A=~ — K2t 346 ﬁ'd

¥ Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A A sbeciﬂ'c state or federal law, to wit:

(State specific law)
uor- f

B. For the administration of a public program or for an application
for a federal or state grant.

ﬁwm A (e F/ 202 (
Stghature _ : Date

Print Name

| G072
Title o
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CLARK COUNTY, NEVADA
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P TTlen S v g
) : ‘
Vs. ) Case No. A =20 —Ka(A16 ~
St o W[TUpaA DeptNo. __\7]__
eSS PnineST L) Docket
NOTI F M N
YOU WILL PLEASE TAKE N OTICE, that .
M Cen (o S mA st
will come on for hearing before the above-entitled Court on the day of 5, 20
atthehourof ___ o'clock . M.In Department ___, of said Court.
CCFILE
DATED: this\¢~ day of A2 202,
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Sherry Acey 12/23/2020

€«
to Chuck v

*ee

Hi Chuck did you receive the response from the
District Attorney Office? The response was due
December 18, 2020. Can you forward me a copy so
[ can send to my son?

Thank you
Sherry Acey

Chuck Pallares 12/23/2020
tome v

)

| am out of the office this week. | have not reviewed
the State’s response. I'll get back to you both.

Get Outlook for iOS

From: Sherry Acey <aceysherry@gmail.com>
Sent: Wednesday, December 23, 2020
9:27:26 AM o

To: Chuck Pallares
<chuck@craigmuellerlaw.com>

Subject: Javar Ketchum Appeal

Show quoted text

View entire message , ) )
11 O <
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< :
Javar Ketchum Appeal Addlabel v

Sherry Acey Jan7
o craig v

)

Hi Mr. Mueller,

| am concerned about my son Javar Ketchum'’s
Appeal due January 15, 2020. Chuck is working on
it. He has been out of the office for several weeks. |
want to make sure he has enough time to respond. |
have requested copies of the answer but | have not
received it. At this point an extension may be
necessary so he can speak with my son and have
sufficient time to respond.

Thank you for your time.

Sherry Acey
702-980-24071
€ Reply ' 4 Replyall ' > Forward
1l O <
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7:34 d . el @

& ww &

Javar Ketchum >  inbox i
Sherry Acey Jan 11 o
to Chuck v

Dear Chuck

Per our conversation this morning you will request
an extension to answer my sons appeal so that you
can have time to speak with him. Please also email
- a copy of the response and sent my son a copy at
High Desert State Prison.

We also discussed filing a Motion for Evidentiary
Hearing my son mailed you that information 3
weeks ago he wants to discuss it with you.
Thank you

Sherry Acey

Chuck Pallares Jan 11
fome v

That is all correct.

Get Outlook for iOS

From: Sherry Acey <aceysherry@gmail.com>
Sent: Monday, January 11, 2021 10:09:27 AM
To: Chuck Pallares
<chuck@craiamuellerlaw.com>

H O <
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Javar Ketenum Evidentiary
A;@Q%a] Y5 Inbox

Fffsh SITY AceY Jan 12
0 Chuck

N
U

Hi Chuek the docurmnent 20 pages was malled from
usps confirm whan you recelve I,

Regards

Crivuck Pallares Jan 21
Sharry | check my emall multiple times a day,
even from my phone. Nothing has come to my

Sharry Acey Jan 27.

to Chuek v
Iwill drop of & copy this morming to your office.
Show guoted text
1 . : |
' & Reply ; - % Replyall '! ~ Forward |
| i
i L.,-,-,A.,...,.,",.,L,....,...,.,,,,_,,.»’ B —_

FHI U {
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7:35 Gd Sl @

< B m@
Shérry Acey Jan 23 “
~ to Chuck v
Hi Chuck,

Javar is requesting you to view the attached
document in regards to his answer to the District
Attorney and discuss with him next week during
the telephone call.

Thank you
Sherry Acey

————— Forwarded message -——
From: Karla Moncayo
<karlamoncayo.114@gmail.com>
Date: Sat, Jan 23, 2021, 2:05 PM
Subject:

To: <aceysherry@gmail.com>

CoaRALG A, Mug )l

~Evans ,b_,u_u u‘:‘_":‘id .

CBATE AL Mudi Lt D,
Asencalaze

TA AL sEiEing Sty

MR VL | S vaan miol

202101231..18727.pdf ¥ 43

2

1} O | <
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< W & :

Evidentiary Hearing Motion
Add label

W

A Sherry Acey Feb 25
S’ . o Chuck v

Chuck per my son Javar Ketchum he is requesting
you to separately file the information he sent you
in case his appeal is denied. He wants to have this
paperwork on file he says for his best interest at
the Supreme Court.

| wanted you to schedule a call with him so he
could explain you did not response to that email. |
try to communicate for him.

If there is a separate charge for this filing let me
know he wrote it up all you have to do is transfer to
the legal paper and file.

Thank you

Shetry Acey

€\ Reply RN Reply ail — Forward
§ o '

H O <
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Sherry Acey 12/23/2020
to Chuck v |

A

o8d

Hi Chuck did you receive the response from the
District Attorney Office? The response was due
December 18, 2020. Can you forward me a copy so
| can send to my son?

Thank you
Sherry Acey

Chuck Pallares 12/23/2020
to me v

| am out of the office this week. | have not reviewed
the State's response. I'll get back to you both.

Get Qutlook for iOS

From: Sherry Acey <aceysherry@gmail.com>
Sent: Wednesday, December 23, 2020
9:27:26 AM

To: Chuck Pallares
<chuck@craigmuellerlaw.com>

Subject: Javar Ketchum Appeal

Show quoted text

_ View entire message

Hi O <
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Javar Ketchum Appeal Addibel 3¢

Sherry Acey Jan7
to craig v

)

Hi Mr. Mueller,

| am concerned about my son Javar Ketchum's
Appeal due January 15, 2020. Chuck is working on
it. He has.been out of the office for several weeks. |
~ want to make sure he has enough time to respond. |
have requested copies of the answer but | haVe not
received it. At this point an extension may be
necessary so he can speak with my son and have
sufficient time to respond.

Thank you for your time.

Sherry Acey

702-980-2401

€\ Reply .‘1 ¢ Reply all ’ ~> Forward |

| . _ e o __,‘__,._'l
Hi O <
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Javar Ketchum D  tnbox A
Sherry Acey Jan 11 « i
1o Chuck v

Dear Chuck

Per our conversation this morning you will request
an extension to answer my sons appeal so that you
can have time to speak with him. Please also email"
a copy of the response and sent my son a copy at
High Desert State Prison.

We also discussed filing a Motion for Evidentiary
Hearing my son mailed you that information 3
weeks ago he wants to discuss it with you.
Thank you

Sherry Acey

Chuck Pallares Jan 11
tome v

)

That is all correct.

Get Outlook for i0S

From: Sherry Acey <aceysherry@gmail.com>
Sent: Monday, January 11, 2021 10:09:27 AM
To: Chuck Pallares
<chuck@craigmuellerlaw.com>

i O <
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734 B ) = ol g

Javar Ketchum Evidantiary
AQQ@@] Sy Inbox

Sherry Acey Jan12

=)
1o Ghutk ~
Hi Chuek the document 20 pages was malled from
usps confirm when ycm receive i1,
Regards
Sherry

< Pallaras Jan 21
h ol my amail multipie times a day,
my phone. Nothi ﬁg has come to my

L‘*J L.@

Sherry N‘Q\/ Jan 21
1o Chugk ~

I will drop of a copy this morning to your office,

Show qupted taxt

) Reply | @ R@;@]y &l 3 ~ Forward

w0 <
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Sherry Acey Jan 23 “
to Chuck v

Hi Chuck,

Javar is requesting you to view the attached
document in regards to his answer to the District
Attorney and discuss with him next week during
the telephone call.

Thank you
Sherry Acey

--——- Forwarded message ——
From: Karla Moncayo
<karlamoncayo.114@gmail.com>
Date: Sat, Jan 23, 2021, 2:05 PM
Subject:

To: <aceysherry@gmail.com>

CamALE A ALV A

&EWA&,:(: “’f&';’ _,:Q'

CnlAYG &L Mad e D
Assncalre

LB G sEiEg SresyT

A VTSGR LB vaah =101

202101231..18727pdf % &

{1 O <
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Evidentiary Hearing Motion %
Add label | |
Sherry Acey Feb 25

€
to Chuck v

00

Chuck per my son Javar Ketchum he is requesting
you to separately file the information he sent you
in case his appeal is denied. He wants to have this
paperwork on file he says for his best interest at
the Supreme Court.

| wanted you to schedule a call with him so he
could explain you did not response to that email. |
try to communicate for him.

If there is a separate charge for this filing let me
know he wrote it up all you have to do is transfer to
. thelegal paper and file.

Thank you
Sherry Acey
[ 1 i’”” YT T T T
|« Reply ! & Replyal : | = Forward |
SRR A SNSRI SURI: I .
I c <
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