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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC; SJC VENTURES 
HOLDING COMPANY, LLC, 
 

Appellants 
 
vs. 
 
CBC PARTNERS I, LLC; CBC 
PARTNERS, LLC; 5148 SPANISH 
HEIGHTS, LLC; KENNETH ANTOS 
AND SHEILA NEUMAN-ANTOS; 
DACIA, LLC 
 

Respondents. 
 

Case No. 82868 
 
 
 
 
 

 
APPEAL 

from a decision in favor of Respondent  
entered by the Eighth Judicial District Court, Clark County, Nevada 

The Honorable Elizabeth Gonzalez, District Court Judge 
District Court Case No. A-20-813439-B 

 
 

APPELLANTS’ APPENDIX VOLUME XIX 
 

 

DATE DESCRIPTION VOLUME PAGES 

10/19/2020 

Appendix of Exhibits to 
Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction 

III/IV/V/VI AA0525-1282

12/24/2020 Appendix of Exhibits to 
Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 

X/XI/XII/XIII/XIV AA2178-3213 

Electronically Filed
Nov 10 2021 01:37 p.m.
Elizabeth A. Brown
Clerk of Supreme Court
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Preliminary Injunction on Order 
Shortening Time 

04/29/2021 Case Appeal Statement XVIII AA4238-4243 

04/09/2020 Complaint I AA0001-0010 

05/04/2021 Cost Bond on Appeal XVIII AA4244-4247 

06/04/2021 
Court Minutes for Motion to 
Reconsider 

XIX AA4432 

01/11/2021 

Court Minutes for Renewed Motion 
to Dismiss First Amended 
Complaint as to Dacia, LLC or in 
the Alternative Motion for 
Summary Judgment 

XVI AA3589 

12/24/2020 

Declaration of Alan Hallberg in 
Support of 
Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction on Order 
Shortening Time 

X AA2169-2171

11/09/2020 

Declaration of Kenneth M. Antos in 
Support of 
Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction 

VI AA1300-1327

12/24/2020 

Declaration of Kenneth M. Antos in 
Support of 
Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction on Order 
Shortening Time 

X AA2172-2177 

04/27/2020 
Defendant CBC Partners I, LLC’s 
Answer to Complaint and 

I AA0022-0045 
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Counterclaimants’ 5148 Spanish 
Heights, LLC and CBC Partners I, 
LLC Counterclaim Against Spanish 
Heights Acquisition Company, 
LLC, SJC Ventures, LLC, SJC 
Ventures Holding Company, LLC, 
and Jay Bloom 

06/10/2020 Defendants CBC Partners I, LLC, 
CBC Partners, LLC, and 5148 
Spanish Heights, LLC Answer to 
First Amended Complaint 

I AA0099-0116 

09/03/2020 Defendants Sheila Antos and 
Kenneth Antos, as Trustees fot he 
Kenneth & Sheila Antos Living 
Trust and the Kenneth M. Antos & 
Sheila M. Neumann-Antos Trust 
Answer to First Amended 
Complaint and Counterclaim 

I AA0136-0160 

10/19/2020 

Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction 

III AA0513-0524

12/24/2020 

Defendants/Counterclaimants’ 
Opposition to Plaintiffs’ Renewed 
Application for Temporary 
Restraining Order and Motion for 
Preliminary Injunction on Order 
Shortening Time 

X AA2145-2168

12/15/2020 

Exhibits in Support of Plaintiffs’ 
Renewed Application for 
Temporary Restraining Order and 
Motion for Preliminary Injunction 
on an Order Shortening Time 

VIII/IX/X AA1834-2144

12/10/2020 

Exhibits to Renewed Motion to 
Dismiss First Amended Complaint 
as to Dacia, LLC or in the 
Alternative Motion for Summary 
Judgment 

VI/VII/VIII AA1338-1804
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04/06/2021 
Findings of Fact and Conclusions of 
Law 

XVIII AA4165-4185 

05/15/2020 First Amended Complaint I AA0046-0065 

04/29/2021 Notice of Appeal XVIII AA4210-4237 

04/10/2020 Notice of Entry of Order I AA0015-0021 

05/29/2020 Notice of Entry of Order I AA0085-0090 

10/02/2020 Notice of Entry of Order I AA0177-0184 

11/03/2020 Notice of Entry of Order VI AA129-1299 

04/20/2021 Notice of Entry of Order XVIII AA4186-4209 

08/06/2021 

Notice of the Bankruptcy Court 
Finding That Defendants Violated 
the Stay of Litigation Resulting in 
Void FFCL 

XIX AA4433-4442 

05/18/2021 

Opposition to Plaintiffs’ Motion to 
Amend the Court’s Findings of 
Fact, Conclusions of Law, and 
Order, or Alternatively for 
Reconsideration 

XIX AA4325-4402 

11/03/2020 

Order Denying CBC Partners I, 
LLC and 5148 Spanish Heights, 
LLC’s Motion for Partial Summary 
Judgment and Denying CBC 
Partners I, LLC and 5148 Spanish 
Heights, LLC’s Motion for 
Appointment of Receiver 

VI AA1289-1292

09/29/2020 Order Granting in Part and Denying 
in Part Motion to Dismiss as to 
Dacia, LLC 

I AA0172-0176 

05/29/2020 Order Granting Plaintiffs’ Motion 
for Preliminary Injunction on a 
Limited Basis 

I AA0082-0084 

05/04/2021 

Plaintiffs’ Motion to Amend the 
Court’s Findings of Fact, 
Conclusions of Law, and Order or 
Alternatively for Reconsideration 

XVIII/XIX AA4248-4324 
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12/24/2020 

Plaintiffs’ Opposition to Renewed 
Motion to Dismiss First Amended 
Complaint as to Dacia, LLC or in 
the Alternative Motion for 
Summary Judgment 

XIV/XV/XVI AA3214-3551 

10/07/2020 
Plaintiffs’ Renewed Application for 
Temporary Restraining Order and 
Motion for Preliminary Injunction 

I/II/III AA0185-0512 

12/14/2020 

Plaintiffs’ Renewed Application for 
Temporary Restraining Order and 
Motion for Preliminary Injunction 
on an Order Shortening Time 

VIII AA1805-1833

05/28/2021 

Plaintiffs’ Reply in Support of 
Motion to Amend the Court’s 
Findings of Fact, Conclusions of 
Law, and Order, or Alternatively for 
Reconsideration 

XIX AA4427-4431 

11/02/2020 

Plaintiffs’ Reply in Support of 
Renewed Application for 
Temporary Restraining Order and 
Motion for Preliminary Injunction 

VI AA1283-1288

01/01/2021 

Plaintiffs’ Reply in Support of 
Renewed Application for 
Temporary Restraining Order and 
Motion for Preliminary Injunction 
on an Order Shortening Time 

XVI AA3552-3580 

02/01/2021 
Preliminary Injunction Hearing and 
Trial – Day 1 

XVI AA3592-3701 

02/01/2021 Preliminary Injunction Hearing and 
Trial – Day 2 

XVI/XVII AA3702-3967 

02/01/2021 Preliminary Injunction Hearing and 
Trial – Day 3 

XVII AA3968-3981 

03/15/2021 
Preliminary Injunction Hearing and 
Trial – Day 4 (Volume I) 

XVII/XVIII AA3982-4054 

03/15/2021 
Preliminary Injunction Hearing and 
Trial – Day 4 (Volume II) 

XVIII AA4055-4152 

12/10/2020 
Renewed Motion to Dismiss First 
Amended Complaint as to Dacia, 

VI AA1328-1337
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LLC or in the Alternative Motion 
for Summary Judgment 

01/05/2021 

Reply in Support of Renewed 
Motion to Dismiss First Amended 
Complaint as to Dacia, LLC or in 
the Alternative Motion for 
Summary Judgment 

XVI AA3586-3588 

09/28/2020 SJC Ventures Holding Company, 
LLC, d/b/a SJC Ventures, LLc’s 
Answer to Counterclaim Filed By 
Kenneth Antos and Sheila 
Neumann-Antos, as Trustees of the 
Kenneth & Sheila Antos Living 
Trust and the Kenneth M. Antos & 
Sheila M. Neumann-Antos Trust 

I AA0161-0171 

07/10/2020 

Spanish Heights Acquisition 
Company, LLC, SJC Ventures, 
LLC, SJC Ventures Holding 
Company, LLC, and Jay Bloom’s 
Answer to Counterclaim 

I AA0117-0135 

01/12/2021 
Stipulation Regarding Legal Issues 
to Be Decided by the Court at 
Bifurcated Trial Continuance 

XVI AA3590-3591 

05/26/2020 Summons I AA0066-0069 

05/26/2020 Summons I AA0070-0073 

05/26/2020 Summons I AA0074-0077 

05/26/2020 Summons I AA0078-0081 

06/04/2020 Summons  I AA0091-0094 

06/04/2020 Summons I AA0095-0098 

04/09/2020 Temporary Restraining Order I AA0011-0014 

01/05/2021 Temporary Restraining Order XVI AA3581-3585 

03/22/2021 
Transcript of Oral Ruling Re: First 
Motion to Dismiss Case with 
Certificate of Service Filed By 

XVIII AA4153-4164 
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Michael R. Mushkin on Behalf of 
5148 Spanish Heights, LLC 

05/18/2021 

Transcript of Oral Ruling Re: 
Motion for Sanctions for Violation 
of the Automatic Stay and Related 
Relief Filed By James D. Greene on 
Behalf of Spanish Heights 
Acquisition Company, LLC 

XIX AA4403-4426 
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CERTIFICATE OF SERVICE 

I certify that on the 10th day of November, 2021, this document was 

electronically filed with the Nevada Supreme Court.  Electronic service of the 

foregoing: APPELLANTS’ OPENING BRIEF and VOLUMES I – XIX of the 

APPENDIX shall be made in accordance with the Master Service List as follows: 

Michael R. Mushkin, Esq. 
MUSHKIN & COPPEDGE 

6070 S. Eastern Avenue, Suite 270 
Las Vegas, Nevada 89119 
Attorney for Respondents 

 

DATED this 10th day of November, 2021. 

 
 /s/ Natalie Vazquez 
 An Employee of MAIER GUTIERREZ & ASSOCITES
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amend, correct, resettle, modify, or vacate, as the case may be, an order previously made and entered 

on motion in the progress of the cause of proceeding”).   

Pursuant to NRCP 52, regarding findings and conclusions by the Court, “On a party’s motion 

filed no later than 28 days after service of written notice of entry of judgment, the court may amend 

its findings — or make additional findings — and may amend the judgment accordingly.”  Also, Rule 

59(e) permits the altering or amending of a prior judgment if the motion seeking such relief is filed 

“no later than 28 days after service of written notice of entry of the judgment.” Nev. R. Civ. P. 59(e); 

Nev. R. Civ. P. 52(b).  While Rule 59(e) does not itself provide standards for granting or denying a 

motion to alter or amend, in general, the basic grounds for a motion brought under this Rule include:  

(1) correcting manifest errors of law or fact; (2) newly discovered or previously unavailable evidence; 

(3) the need to prevent manifest injustice; (4) or a change in controlling law. AA Primo Builders, LLC 

v. Washington, 126 Nev. 578, 582, 245 P.3d 1190, 1193 (2010) (internal brackets and quotations 

omitted).       

Additional reconsideration authority is expressly recognized in NRCP 54(b).  Eighth Judicial 

District Rule 2.24 governs the rehearings locally and recognizes this Court’s authority to reconsider 

its own rulings.  A motion for reconsideration under EDCR 2.24 must be made within fourteen (14) 

days from the date of written notice of the order or judgment.  EDCR 2.24 (a)-(c). If the Court grants 

a motion for rehearing, it may either make a final disposition without re-argument or may set the 

matter for re-argument.  Id. 

Further, Rule 60 of the Nevada Rules of Civil Procedure authorizes a court to grant relief from 

an order based on mistake, newly discovered evidence, or fraud.  Nev. R. Civ. P. 60(b)(1)-(3).  Thus, 

“[a] district court may reconsider a previously decided issue if substantially different evidence is 

subsequently introduced or the decision is clearly erroneous.”  Masonry & Tile Contractors Ass’n of 

S. Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486, 489 (1997) (emphasis 

added); see also Kingvision Pay-Per-View Ltd. v. Lake Alice Bar, 168 F.3d 347, 350 (9th Cir. 1999)1 

                                                 

1 “Federal cases interpreting the Federal Rules of Civil Procedure ‘are strong persuasive 
authority, because the Nevada Rules of Civil Procedure are based in large part upon their federal 
counterparts.’”  Executive Mgmt., Ltd. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002) 

AA4251
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(The “mistake” component of Rule 60(b)(1) allows a court to correct its own mistake, inadvertence, 

or error of law).   

Notice of entry of the Court’s FFCL was filed on April 20, 2021.  This motion for amendment 

and in the alternative reconsideration is therefore timely and appropriate.  

B. DEFENDANTS’ CLAIMED INTEREST IN SHAC WAS DILUTED IN MARCH 2021 WHICH 

AFFECTS THE DECLARATORY RELIEF CLAIMS AND THE COUNTERCLAIM’S NINTH 

CLAIM FOR RELIEF 

The Court’s FFCL did not address the dilution event that occurred in March 2021 with respect 

to SHAC’s ownership.  On March 1, 2021, SJC, as manager of SHAC, circulated a notice of Capital 

Call to Antos Trust, CBC, and 5148 Spanish Heights, LLC (so as to cover all parties claiming to have 

a successor interest in SHAC).  That Capital Call was noticed pursuant to Section 3.0(C) of the SHAC 

Operating Agreement, and was admitted into the record at trial as Trial Exhibit 146, attached hereto 

as Exhibit 2.   

Specifically, the Capital Call notice indicated that “the Company is hereby making a 

$100,000.00 Additional Capital Call” as follows: 

 SJC is being requested to contribute Additional Capital of $51,000.00 to maintain its 

51% Membership Interest. 

 The Antos Trust successor, as “Unadmitted Transferee” is requested to contribute 

Additional Capital of $49,000.00 to maintain its 49% Membership Interest. 

Ex. 2 at PLTFS00990.  The Capital Call notice indicated that “Capital Contributions are to be wired 

no later than . . . Wednesday, March 10, 2021, with proof of transfer provided to the Manager on or 

before such deadline.”  Id. at PLTFS00991.  Further, and pursuant to Section 3.02(C) of the SHAC 

Operating Agreement, the Capital Call notice indicated that:  

A Member’s failure to provide (or the short funding of) such Additional Capital 
Contribution will result in the pro rata adjustment of such Member’s Membership 
Interests in the Company’s books and records by 5pm PST on March 10, 2021. 

 

                                                 

(quoting Las Vegas Novelty v. Fernandez, 106 Nev. 113, 119, 787 P.2d 772, 776 (1990)). 

AA4252
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Id. at PLTFS00991.   

 On March 10, 2021, the date that the additional capital was due per the Capital Call notice, 

Michael Mushkin, Esq. submitted correspondence on behalf of CBC which claimed in a conclusory 

fashion (without citing to any legal authority whatsoever) that the “capital call is violative of the 

Limited Liability Company Agreement of [SHAC].”  That correspondence was admitted as part of 

the record at trial as Trial Exhibit 147, attached hereto as Exhibit 3.   

 On March 11, 2021, after the time had expired for capital call contributions, SJC, as manager 

of SHAC, circulated correspondence confirming and providing proof that SJC had made its $51,000 

capital contribution in a timely manner on March 2, 2021.  SJC also confirmed that “CBC Partners, 

being duly noticed of the capital call, elected not to participate by the March 10, 2021 deadline.”  

Accordingly, as stated in the March 11, 2021 correspondence, “CBC Partners has been diluted to 0% 

ownership of SHAC, and SJC Ventures has obtained 100% ownership of SHAC.” That 

correspondence was admitted as part of the trial record as Trial Exhibit 148, attached as Exhibit 4. 

 Also attached for reference is the SHAC Operating Agreement, which was admitted into the 

trial record as Trial Exhibit 5, attached hereto as Exhibit 5. 

  The Court erred in failing to make any findings regarding CBC Partners (or its claimed 

successor in interest 5148 Spanish Heights, LLC) diluted claimed interest in SHAC, which left SJC 

as the 100% owner of SHAC as of March 11, 2021.  This error resulted in unjust rulings as it relates 

to Counterclaim’s claim for declaratory relief and the Ninth cause of action that relates to the Pledge 

Agreement.   

Specifically, there is no longer any interest in SHAC that is “pledged” to any of the Defendants 

in light of their failure to participate in the Capital Call as claimed membership interest holders.  This 

undisputedly resulted in SJC becoming the 100% owner of SHAC, and no testimony was set forth at 

trial refuting the Defendants’ failure to abide by the SHAC Operating Agreement which allows for 

Capital Calls to be made and for dilution of interests if additional requested capital is not made.  See 

Ex. 5 at Section 3.02(c), located on 5148SH000530.  Accordingly, a pro rata adjustment in SHAC 

membership took place in March of 2021, which precludes the “Pledge Agreement” from having any 

effect on SHAC’s membership.  

AA4253
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III. CONCLUSION 

Based on the foregoing, Plaintiffs request that the Court reconsider or in the alternative amend 

its FFCL regarding the March 2021 dilution event that occurred in SHAC’s membership interest, as 

a result of the Defendants failing to participate in the validly-noticed Capital Call.  Such non-

participation resulted in SJC becoming the 100% owner of SHAC. 

 DATED this 4th day of May, 2021. 

 Respectfully submitted, 

MAIER GUTIERREZ & ASSOCIATES 
 
 
_/s/ Danielle J. Barraza_________________ 
JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to Administrative Order 14-2, a copy of the PLAINTIFFS’ MOTION TO AMEND 

THE COURT’S FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER, OR 

ALTERNATIVELY FOR RECONSIDERATION was electronically filed on the 4th day of May, 

2021, and served through the Notice of Electronic Filing automatically generated by the Court's 

facilities to those parties listed on the Court's Master Service List as follows: 

Michael R. Mushkin, Esq. 
MUSHKIN & COPPEDGE 

6070 South Eastern Avenue, Suite 270 
Las Vegas, Nevada 89119 

Attorneys for Defendants CBC Partners I, LLC, CBC Partners, LLC,  
5148 Spanish Heights, LLC, and Dacia LLC 

 
 
 

  
 

 

 
 
 

/s/ Natalie Vazquez 
An Employee of MAIER GUTIERREZ & ASSOCIATES 
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FFCL 

 

 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

SPANISH HEIGHTS ACQUISITION 

COMPANY, LLC, a Nevada Limited Liability 

Company; SJC VENTURES HOLDING 

COMPANY, LLC, d/b/a SJC VENTURES, 

LLC, a Delaware Limited Liability Company, 

 

Plaintiffs, 

v. 

 

CBC PARTNERS I, LLC, a foreign Limited 

Liability Company; CBC PARTNERS, LLC, a 

foreign Limited Liability Company; 5148 

SPANISH HEIGHTS, LLC, a Nevada Limited 

Liability Company; KENNETH ANTOS AND 

SHEILA NEUMANN-ANTOS, as Trustees of 

the Kenneth & Sheila Antos Living Trust and 

the Kenneth M. Antos & Sheila M. Neumann-

Antos Trust; DACIA, LLC, a foreign Limited 

Liability Company; DOES I through X; and 

ROE CORPORATIONS I through X, 

inclusive, 

 

Defendants. 

 

Case No. A-20-813439-B 

 

Dept. No.: XI 

 

 

 

 

FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 

 
5148 SPANISH HEIGHTS, LLC, a Nevada 

limited liability company; and CBC 

PARTNERS I, LLC, a Washington limited 

liability company, 
 
Counterclaimants, 
 
v. 
 
SPANISH HEIGHTS ACQUISITION 

COMPANY, LLC, a Nevada Limited Liability 

Company; SJC VENTURES, LLC, a Delaware 

limited liability company; SJC VENTURES 

HOLDING COMPANY, LLC, a Delaware 

limited liability company; JAY BLOOM, 

individually and as Manager, DOE 

 

Case Number: A-20-813439-B

Electronically Filed
4/6/2021 12:19 PM
Steven D. Grierson
CLERK OF THE COURT

AA4257



 

Page 2 of 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

 

 

 

DEFENDANTS 1-10; and ROE 

DEFENDANTS 11-20, 
 
Counterdefendants. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
This matter having come on for preliminary injunction and consolidated non-jury trial on 

related issues pursuant to NRCP 65(a)(2)
1
 before the Honorable Elizabeth Gonzalez beginning 

on February 1, 2021, February 2, 2021 , February 3, 2021,
2
  and March 15, 2021; Plaintiffs 

SPANISH HEIGHTS ACQUISITION COMPANY, LLC, (“Spanish Heights”)
3
 and SJC 

VENTURES HOLDING COMPANY, LLC, d/b/a SJC VENTURES, LLC (“SJCV”) appearing 

by and through their representative Jay Bloom and their counsel of record JOSEPH A. 

GUTIERREZ, ESQ. and DANIELLE J. BARRAZA, ESQ. of the law firm of MAIER 

                                                 
1
  Pursuant to NRCP 65(a)(2), the parties have stipulated that the following legal issues surrounding the 

claims and counterclaims are advanced for trial to be heard in conjunction with the hearing on the preliminary 

injunction hearing: 

 

a) Contractual interpretation and/or validity of the underlying “Secured Promissory Note” between 

CBC Partners I, LLC, and KCI Investments, LLC, and all modifications (Counterclaim  First, Fourth, 

Ninth, and Twelfth Claim for Relief); 

b) Interpretation and/or validity of the claimed third-position Deed of Trust and all modifications 

thereto, and determination as to whether any consideration was provided in exchange for the Deed of Trust 

(Counterclaim  First, Fourth, Ninth, and Twelfth Claim for Relief); 

c) Contractual interpretation and/or validity of the Forbearance Agreement, Amended Forbearance 

Agreement and all associated documents/contracts (Counterclaim  First, Fourth, Ninth, and Twelfth Claim 

for Relief); 

d) Whether the Doctrine of Merger applies to the claims at issue (Amended Complaint Fourth, 

Seventh Cause of Action); and 

e) Whether the One Action Rule applies to the claims at issue (Amended Complaint Third Cause of 

Action). 

 

The injunctive relief claims are contained in the Amended Complaint Sixth Cause of Action. 

 
2
  The Court was advised on February 3, 2021, that Spanish Heights filed for bankruptcy protection.  The 

Court suspended these proceedings and stayed the matter for 30 days as to all parties for Defendants to seek relief 

from the stay.  As no order lifting the stay has been entered by the Bankruptcy Court, nothing in this order creates 

any obligations or liabilities directly related to Spanish Heights; however, factual findings related to Spanish Heights 

are included in this decision. The term “Plaintiffs” as used in these Findings of fact and Conclusions of Law is not 

intended to imply any action by this Court against the debtor, Spanish Heights. 

 
3
  As a result of the bankruptcy filing, Spanish Heights did not participate in these proceedings on March 15, 

2021.   
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GUTIERREZ & ASSOCIATES and Defendants CBC PARTNERS I, LLC, CBC PARTNERS, 

LLC, appearing by and through its representative Alan Hallberg (“Hallberg”); 5148 SPANISH 

HEIGHTS, LLC, KENNETH ANTOS and SHEILA NEUMANN-ANTOS, as Trustees of the 

Kenneth & Sheila Antos Living Trust and the Kenneth M. Antos & Sheila M. Neumann-Antos 

Trust; DACIA, LLC, (collectively “Defendants”)  all Defendants appearing by and through their 

counsel of record MICHAEL R. MUSHKIN, ESQ. and L. JOE COPPEDGE, ESQ. of the law 

firm of MUSHKIN & COPPEDGE; the Court having read and considered the pleadings filed by 

the parties; having reviewed the evidence admitted during the trial; having heard and carefully 

considered the testimony of the witnesses called to testify and weighing their credibility; having 

considered the oral and written arguments of counsel, and with the intent of rendering a decision 

on the limited claims before the Court at this time, pursuant to NRCP 52(a) and 58; the Court 

makes the following findings of fact and conclusions of law: 

I. Procedural Posture 

On April 9, 2020, the original complaint was filed and a Temporary Restraining Order 

was issued without notice by the then assigned judge.
4
  

Spanish Heights and SJCV initiated this action against CBC PARTNERS I, LLC, CBC 

PARTNERS, LLC, 5148 SPANISH HEIGHTS, LLC, KENNETH ANTOS AND SHEILA 

NEUMANN-ANTOS, as Trustees of the Kenneth & Sheila Antos Living Trust and the Kenneth 

M. Antos & Sheila M. Neumann-Antos Trust (“Antos Trust”); DACIA, LLC, with the First 

Amended Complaint being filed on May 15, 2020.   

By Order filed May 29, 2020, the Court granted Plaintiffs’ Motion for Preliminary 

Injunction on a limited basis that remained in effect until after expiration of the Governor’s 

                                                 
4
  This matter was reassigned to this department after an April 13, 2020, Request for Transfer to Business 

Court was made by the Defendants. 
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Emergency Directive 008.  

On June 10, 2020, defendants CBC PARTNERS I, LLC, CBC PARTNERS, LLC, and 

5148 Spanish Heights, LLC, filed their answer to the first amended complaint.   

Defendants CBC PARTNERS I, LLC, and 5148 Spanish Heights, LLC, have also filed a 

counterclaim against plaintiffs, and Jay Bloom.  

On September 3, 2020, Defendant Antos Trust filed an answer and counterclaim against 

SJCV, which SJCV answered on September 28, 2020.
5
   

II. Findings of Fact 

1. This action involves residential real property located at 5148 Spanish Heights 

Drive, Las Vegas, Nevada 89148, with Assessor’s Parcel Number 163-29-615-007 (“Property”).  

2. The original owners of the Property were Kenneth and Sheila Antos as joint 

tenants, with the original deed recorded in April 2007.   

3. On or about October 14, 2010, Kenneth M. Antos and Sheila M. Neumann-Antos 

(collectively, “Antos”) transferred the Property to Kenneth M. Antos and Sheila M. Neumann-

Antos, as Trustees of the Kenneth and Shelia Antos Living Trust dated April 26, 2007 (the 

“Antos Trust”, and together with “Antos”, the “Antos Parties”).  

4. Nonparty City National Bank is the beneficiary of a first-position Deed of Trust 

recorded on the Property.   

5. Nonparty Northern Trust Bank is the beneficiary of a second-position Deed of 

Trust recorded on the Property.   

6. The Property is currently owned by Spanish Heights
6
 which has entered into a 

                                                 
5
  The Antos have a pending motion for summary judgment. 

 
6
  The manager of Spanish Heights is SJCV. 
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written lease agreement with SJCV.
7
  

7. Although the Property is residential, it is not owner occupied, but is occupied by 

Jay Bloom (“Mr. Bloom”) and his family.  

8. On or about June 22, 2012, nonparty KCI entered into a Secured Promissory Note 

(the “Note”) with CBC Partners I, LLC, a Washington limited liability company (“CBCI”).  

9. The Note memorialized a $300,000 commercial loan that CBCI made to Antos’ 

restaurant company KCI to be used for the restaurant business.   

10. On or around June 22, 2012, Kenneth and Sheila Antos, in their individual 

capacities, signed a “Guaranty” in which they personally guaranteed payment of the Note.  

11. The Note was secured by a “Security Agreement” dated June 22, 2012, where the 

security interest includes KCI’s intellectual property, goods, tools, furnishings, furniture, 

equipment and fixtures, accounts, deposit accounts, chattel paper, and receivables.  

12. The Property was not included as collateral for the original Note. 

13. The Note was modified and amended several times.  

14. On November 13, 2013, a Fourth Modification to Secured Promissory Note 

(“Fourth Modification”) was executed.  

15. Paragraph 4 of the Fourth Modification amended Paragraph 6.12 of the Note as 

follows:  

6.12 Antos Debt. Permit guarantor Kenneth M. Antos (“Antos”) to incur, 

create, assume or permit to exist any debt secured by the real property 

located at 5148 Spanish Heights Drive, Las Vegas, Nevada 89148. 
 

16. Along with the Fourth Modification, the Antos Trust provided a Security 

Agreement with Respect to Interest in Settlement Agreement and Mutual Release (the “Security 

                                                                                                                                                             

 
7
  The manager of SJCV is Bloom. 
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Agreement”).  

17.  This Security Agreement not only granted a security interest in a Settlement 

Agreement, but also contained certain Representations, Warranties and Covenants of the Antos 

Parties, including: 

3.3 Sale, Encumbrance or Disposition.  Without the prior written consent 

of the Secured Party, Antos will not (a) allow the sale or encumbrance of 

any portion of the Collateral and (b) incur, create, assume or permit to 

exist any debt secured by the real property located at 5148 Spanish 

Heights Drive, Las Vegas, NV 89148, other than the first and second 

position deeds of trust or mortgages… 
 

18. KCI was acquired by Preferred Restaurant Brands, Inc. formerly known as Dixie 

Foods International, Inc. (“Dixie”). 

19. The Note was assumed by Dixie with the Antos Parties continuing to guaranty the 

obligation.  

20. On or about October 31, 2014, a Seventh Modification to Secured Promissory 

Note and Waiver of Defaults (“Seventh Modification”) was entered.  

21. CBCI determined that prior to extension of additional credit; additional security 

was required to replace a previously released security interest in other collateral. 

22. Paragraph 18(f) of the Seventh Modification provided for a condition precedent: 

Execution and delivery by Kenneth M. Antos and Sheila M. Neumann-

Antos, as Trustees of the Kenneth and Sheila Antos Living Trust dated 

April 26, 2007, and any amendments thereto (the “Antos Trust”) to Lender 

of a Deed of Trust on the real property located at 5148 Spanish Heights 

Drive, Las Vegas, Nevada 89148 (the “Real Property”), in form and 

substance satisfactory to Lender in its sole discretion. 
 

23. On or about December 17, 2014, the Antos Trust delivered to CBCI a Certificate 

of Trust Existence and Authority (“Certificate of Trust”).  

24. The Certificate of Trust provides in part: 

Kenneth M. Antos and Sheila M. Neumann-Antos, as trustees (each, a 
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“Trustee”) acting on behalf of the Trust, are each authorized and 

empowered in the name of the Trust without the approval or consent of the 

other Trustee, the beneficiaries, or any other person: 
 

To execute and deliver a Deed of Trust, Assignment of Rents, 

Security Agreement and Fixture Filing (the “Deed of Trust”), to 

secure (i) obligations owing to Lender by KCI Investments, LLC, a 

Nevada limited liability company, and Preferred Restaurant 

Brands, Inc., a Florida corporation (individually and collectively, 

“Borrower”), (ii) that certain Secured Promissory Note dated as of 

June 22, 2012, in the maximum principal amount of $3,250,000.00 

(the “Note”) executed by Borrower in favor of Lender, (iii) that 

certain Guaranty dated June 22, 2012, executed by the Grantors as 

individuals and not in their capacity as trustees, and (iv) the other 

documents and instruments executed or delivered in connection 

with the foregoing. 
 

25. The Certificate of Trust further provides:  

The Deed of Trust and Lender’s provision of credit under the terms of the 

Note will directly and indirectly benefit the Trust and its beneficiaries.  
 

The Trustees of the Trust have the authority to enter into the transactions 

with respect to which this Certificate is being delivered, and such 

transactions will create binding obligations on the assets of the Trust. 
 

26. On or about December 29, 2014, a Deed of Trust, Assignment of Rents, Security 

Agreement and Fixture Filing (the “Deed of Trust”) was recorded against the Property in the 

Clark County Recorder’s Office as Instrument No. 201412290002856 for the purpose of 

securing the Note.  

27. The revocable trust indirectly benefitted from this additional credit that was 

issued to Antos and his business by CBCI. 

28. The Deed of Trust is subordinate to the first mortgage to City National in the 

principal amount of approximately $3,240,000.00 with a monthly payment of $19,181.07, and a 

second mortgage to Northern Trust Bank in the principal amount of approximately $599,000.00 

with monthly payments of $3,034.00. 

29. On or about April 30, 2015, a Ninth Modification to Secured Promissory Note 
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and Waiver of Defaults (“Ninth Modification”) was executed.  

30. Paragraph 14(c) of the Ninth Modification provides for a condition precedent as 

follows: 

Execution by the Trustees of the Kenneth and Sheila Antos Living Trust 

dated April 26, 2007, and any amendments thereto, and delivery to Lender 

of the Correction to Deed of Trust Assignment of Rents, Security 

Agreement and Fixture Filing, in form and substance satisfactory to 

Lender.  
 

31. On July 22, 2015, a Correction to Deed of Trust, Assignment of Rent, Security 

Agreement and Fixture Filing (“Correction to Deed of Trust”) was recorded in the Clark County 

Recorder’s Office as Instrument No. 201507220001146.  

32. This Correction to Deed of Trust modified Paragraph One of the Deed of Trust to 

read: 

One: Payment of any and all amounts (collectively, the “Guarantied 

Obligations”) due and owing by Trustor under that certain Guaranty from 

Kenneth Antos and Sheila Antos (individually and collectively, 

“Guarantor”) dated June 22, 2012, in favor of Beneficiary (the 

“Guaranty”), guarantying the indebtedness evidenced by that certain 

Secured Promissory Note (and any renewals, extensions, modifications 

and substitutions thereof) (collectively, the “Note”), executed by KCI 

Investments, LLC, a Nevada limited liability company, and Preferred 

Restaurant Brands, Inc., a Florida corporation (individually and 

collectively, “Borrower”), dated June 22, 2012, as modified, in the 

maximum principal sum of THREE MILLION AND NO/100 DOLLARS 

($3,000,000.00), together with interest thereon, late charges and collection 

costs as provided in the Note. 

 

33. On or about December 2, 2016, CBCI sold a portion of the monetary obligations 

of the Note in the amount of $15,000.00 to Southridge Partners II, LP.  

34. On or about December 2, 2016, CBCI and KCI entered into a Forbearance 

Agreement.  

35. As part of the Forbearance Agreement, the Antos Trust executed a Consent, 

Reaffirmation, and General Release by the Trust wherein the Antos Trust agreed  
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to join in and be bound to the terms of the Representations and Warranties 

contained in Sections 4 and 7, and the General Release contained in 

Section 8 of the Agreement applicable as though the Trust were a Credit 

Party. 

 

36. On or about December 2, 2016, a Tenth Modification to Secured Promissory Note 

(“Tenth Modification”) was entered into.  

37. Paragraph 6(e) of the Tenth Modification provides for a condition precedent as 

follows:  

Delivery to Lender of a duly executed First Modification to Deed of Trust, 

Assignment of Rents, Security Agreement and Fixture Filing, by Kenneth 

M. Antos and Sheila M. Neumann-Antos, Trustees of the Kenneth and 

Sheila Antos Living Trust dated April 26, 2007, and any amendments 

thereto, as trustor, related to that certain Deed of Trust, Assignment of 

Rents, Security Agreement and Fixture Filing made December 17, 2014, 

and recorded in the Official Records of Clark County, Nevada, on 

December 29, 2014, as instrument number 20141229-0002856. 

 

38. On December 19, 2016, the First Modification to Deed of Trust, Assignment of 

Rents, Security Agreement and Fixture Filing was recorded in the Clark County Recorder’s 

Office as Instrument No. 201612190002739.  

39. On or about July 21, 2017, Mr. Bloom proposed to service the CBCI Note in 

exchange for the ownership in the Property. Specifically, Mr. Bloom wrote,   

My thought is that this proposal gets the 3rd lender: 

 a full recovery of its Note balance plus all protective advances past and future, 

 interim cash flow and 

 provides interim additional full collateral where, given the current value of the 

property, the 3rd position lender is currently unsecured. 

As to the Seller, he: 

 gets out from under a potential deficiency judgment from the 3rd position 

lender and 

 unburdens himself from any additional assets that may have been pledged. 

 

40. Spanish Heights was created to facilitate this transaction. 

41. On September 27, 2017, CBCI, the Antos Trust, Spanish Heights and Mr. 
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Bloom’s company, SJCV, entered into the 2017 Forbearance Agreement.  

42. The September 27, 2017 Forbearance Agreement indicates that Mr. Bloom’s 

company Spanish Heights intends to acquire the Property and make certain payments to CBCI 

pursuant to the terms of the 2017 Forbearance Agreement.  

43. Mr. Bloom testified that he was not provided with a complete set of documents 

reflecting the prior transactions between the Antos and KCI
8
 and that misrepresentations were 

made regarding the prior transactions by CBCI. 

44. In the 2017 Forbearance Agreement, the Antos Parties, Spanish Heights and 

SJCV acknowledged default and affirmed CBCI has fully performed.  

45. The 2017 Forbearance Agreement contains an acknowledgement that the prior 

agreements between the Antos and CBCI are valid.  

Par. 8.7 Enforceable Amended Note and Modified Deed of Trust/No Conflicts.  The 

Amended Note and Modified Deed of Trust and the Forbearance Agreement, are legal, 

valid, and binding agreements of Antos Parties and the SJCV Parties, enforceable in 

accordance with their respective terms, and any instrument or agreement required 

hereunder or thereunder, when executed and delivered, is (or will be) similarly legal, 

valid, binding and enforceable.  This Forbearance Agreement does not conflict with any 

law, agreement, or obligation by which Antos Parties and the SJCV parties is bound. 

 

46. In connection with the 2017 Forbearance Agreement, on November 3, 2017, the 

Antos Trust conveyed the Property to Spanish Heights. 

47. A lease agreement between Spanish Heights as the Landlord, and SJCV as the 

Tenant, was executed by both Spanish Heights and SJCV on or around August 15, 2017.   

48. The lease agreement between Spanish Heights and SJCV indicates that the lease 

term is two years, with an option for SJCV to exercise two additional consecutive lease 

                                                 
8
  The Court finds that regardless of whether all of the prior transactional documents were provided to Mr. 

Bloom, Mr. Bloom was on notice of the prior transactions.  The 2017 Forbearance Agreement clearly identifies the 

nature of the prior transactions in the section entitled “The Parties and Background” which begins on page 1 of the 

document. 
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extensions.   

49. Pursuant to the terms of the 2017 Forbearance Agreement, Spanish Heights was 

to make certain payments to CBCI and other parties. In addition, a balloon payment of the total 

amount owing, under the Note, was due on August 31, 2019. 

50. Pursuant to the 2017 Forbearance Agreement, SJCV affirmed all obligations due 

to CBCI under the Note and Modified Deed of Trust.  

51. The 2017 Forbearance Agreement provides in pertinent part, “CBCI is free to 

exercise all of its rights and remedies under the Note and Modified Deed of Trust…”  

52. The 2017 Forbearance Agreement states the rights and remedies are cumulative 

and not exclusive, and may be pursued at any time.  

53. As part of the 2017 Forbearance Agreement, there were certain requirements of 

Spanish Heights attached as Exhibit B to the 2017 Forbearance Agreement.  

54. Among the requirements was the understanding that the First Lien holder would 

pay the real property taxes, that CBCI would pay the 1st and 2nd Mortgage payments to prevent 

default, that Spanish Heights would make certain repairs and improvements to the Property, 

Spanish Heights would maintain the Property, and Spanish Heights would pay for a customary 

homeowner’s insurance policy and all Homeowner’s Association dues. 

55. In addition to the requirements of the 2017 Forbearance Agreement, there was 

additional security to be provided by Spanish Heights, SJCV, and others.  

56. Among the additional security was a Pledge Agreement, through which the 

members of Spanish Heights pledged 100% of the membership interest in Spanish Heights.
9
  

                                                 
9
  The Pledge Agreement states in pertinent part: 

 

THIS PLEDGE AGREEMENT dated 27
th

 (sic)(this “Agreement”) is made by Kenneth & Sheila Antos 
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57. The Pledge Agreement provides in pertinent part, “Secured Party shall have the 

right, at any time in Secured Party’s discretion after a Non-Monetary Event of Default … to 

transfer to or to register in the name of Secured Party or any of Secured Party’s nominees any or 

all of the Pledged Collateral.”  

58. Pursuant to the Pledge Agreement, upon an event of default, Pledgors (SJCV and 

Antos) appointed CBCI as Pledgors’ attorney-in-fact to execute any instrument which Secured 

Party may deem necessary or advisable to accomplish the purposes of the Pledge Agreement.  

59. The Pledge Agreement was signed on September 27, 2017, by the Antos and Mr. 

Bloom as purported manager on behalf of Spanish Heights.  No separate signature block for 

SJCV appears on the Pledge Agreement. 

60. Paragraph 17 of the Pledge Agreement contained a notice provision which 

required notice to the Pledgors to be given to Pledgors through Plaintiffs’ current counsel, Maier 

Gutierrez & Associates. 

61. As additional required security, SJCV agreed to a Security Agreement to grant 

CBCI a Security Interest in a Judgment described as: 

 
SJCV represents that First 100, LLC, and 1st One Hundred Holdings, 

LLC, obtained a Judgment in the amount of $2,221,039,718.46 against 

Raymond Ngan and other Defendants in the matter styled First 100, LLC, 

Plaintiff(s) vs. Raymond Ngan, Defendant(s), Case No, A-17-753459-C in 

the 8th Judicial District Court for Clark County, Nevada (the “Judgment”), 

SJCV represents It holds a 24,912% Membership Interest in 1st One 

Hundred Holdings, LLC. SJCV represents and warrant that no party, other 

                                                                                                                                                             

Living Trust (the Antos Trust”), SJC Ventures, LLC (“SJCV”)(collectively the “Pledgors”) to  CBC 

Partners I, LLC, a Washington limited-liability company (“Secured Party” or “CBCI”). 

 

*** 

 

WHEREAS, Pledgors are the owners of 100%, of the membership interests (the “Membership Interests”) 

of Spanish Heights Acquisition Company, LLC, a Nevada limited liability company (“SHAC”), which has 

been organized pursuant to the terms of the Limited Liability Company Agreement of Spanish Heights 

Acquisition Company, LLC. 

AA4268



 

Page 13 of 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

 

 

 

than the Collection Professionals engaged to collect the Judgment, have a 

priority to receive net Judgment proceeds attributable to SJCV before 

SJCV; and that SJCV shall receive Its interest at a minimum in pari passu 

with other parties who hold interests in the Judgment. 1st One Hundred 

Holdings, LLC, represents and warrant that no party, other than the 

Collection Professionals engaged to collect the Judgment and certain other 

creditors of 1st One Hundred Holdings, have a priority to receive net 

Judgment proceeds prior to distributions to 1st One Hundred Holdings 

Members; and that SJCV shall receive Its interest at a minimum in pari 

passu with other parties who hold interests in the Judgment. 
 

62. In addition to the other consideration in the 2017 Forbearance Agreement, the 

Antos Trust signed a Personal Guaranty Agreement, guaranteeing to CBCI the full and punctual 

performance of all the obligations described in the 2017 Forbearance Agreement.  

63. Pursuant to the Amendment to Forbearance Agreement and Related Agreements, 

dated December 1, 2019 (the “Amendment to 2017 Forbearance Agreement”), SJCV
10

 

acknowledged that it pledged its membership interest in Spanish Heights as collateral for the 

2017 Forbearance Agreement.
11

 

                                                 
10

  An argument has been made that SJCV did not pledge its stock under the original Pledge Agreement.  

Given the notice provision in the original Pledge Agreement, Mr. Bloom’s signature as manager on behalf of 

Spanish Heights, rather than SJCV, and the language of the Pledge Agreement reflecting a pledge of 100% of the 

interest in membership of Spanish Heights, it appears the signature line for Mr. Bloom may have been incorrect.  

Mr. Bloom is not the manager of Spanish Heights; Mr. Bloom is the manager of SJCV, which serves as the manager 

of Spanish Heights. The language in  paragraphs 5 and 9 of the Amendment to the 2017 Forbearance Agreement 

reaffirms SJCV’s pledge of its membership interest. 

 
11

  The Amendment to the 2017 Forbearance Agreement states in pertinent part: 

 

WHEREAS, on or about September 27, 2017, the parties executed a Forbearance Agreement whereby 

CBCI agreed to forbear from exercising the rights and remedies under certain loan documents executed by 

the “Antos Parties.”  In addition to the Forbearance Agreement, the parties executed “Exhibit B” to the 

Forbearance Agreement, a Lease Agreement, an Account Control Agreement, a Membership Pledge 

Agreement, an Assignment of Rents, and a Security Agreement (collectively “the Related Agreements”). 

 

*** 

 

5.  The Membership Pledge Agreement executed by SJCV and the Antos Trust shall remain in effect and 

the execution of this Amendment shall not be considered a waiver of CBCI’s rights under the Membership 

Pledge Agreement. 

 

*** 
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64. On or about December 1, 2019, CBCI, the Antos, Spanish Heights and SJCV 

entered into an Amendment to the 2017 Forbearance Agreement, extending the date of the 

balloon payment to March 31, 2020.    

65. The Amendment to 2017 Forbearance Agreement was signed by the Antos, 

Bloom as purported manager on behalf of Spanish Heights, and Bloom as manager of SJCV.  

66. Pursuant to the Amendment to 2017 Forbearance Agreement, the Security 

Agreement “shall remain in effect and the execution of this Amendment shall not be considered 

a waiver of CBCI’s rights under the Security Agreement…”  

67. Pursuant to the Amendment to 2017 Forbearance Agreement, any amendment 

must be in writing.  

68. On March 12, 2020, Spanish Hills Community Association recorded a Health and 

Safety Lien against the Property.  This Lien was for Nuisances and Hazardous Activities.  

69. On or about March 16, 2020, CBCI mailed a Notice of Non-Monetary Defaults to 

Spanish Heights and SJCV.  This Notice of Non-Monetary Default delineated the following 

defaults: 

1. Evidence of homeowner’s insurance coverage Pursuant to Paragraph 

1(A)(6) of Amendment to Forbearance Agreement and Related 

Agreements; 

2. Evidence of repairs pursuant to Paragraph 3(c)(1) of Exhibit B to 

Forbearance Agreement; 

3. Evidence of Bank of America account balance of $150,000.00 

pursuant to Paragraph 6(c) of Exhibit B to Forbearance Agreement; 

4. Opinion letter from SJC Ventures and 1st One Hundred Holdings 

counsel regarding the Judgment and Security Agreement pursuant to 

Paragraph 1(A)(12) of Amendment to Forbearance Agreement and 

Related Agreements; 

                                                                                                                                                             

9.  The Membership Pledge Agreement executed by SJCV and the Antos Trust shall remain in effect and 

the execution of this Amendment shall not be considered a waiver of CBCI’s rights under the Membership 

Pledge Agreement.    
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5. Evidence of corporate authority for SJC Ventures and 1st One 

Hundred Holdings pursuant to Paragraph 1(A)(13) of Amendment to 

Forbearance Agreement and Related Agreements; and 

6. Evidence of SJC Ventures filing of applications for mortgages to 

refinance 5148 Spanish Heights Drive, pursuant to paragraph 1(C) of 

Amendment to Forbearance Agreement and Related Agreements. 

 

70. On April 1, 2020, a Notice of Default and Demand for Payment was sent to 

Spanish Heights and SJCV.  This letter had a typo on the date of final balloon payment being due 

on March 31, 2021.  This was corrected and emailed to Spanish Height’s and SJCV’s counsel 

noting that the default date was corrected to March 31, 2020.  

71. On April 1, 2020, under separate cover, counsel for CBCI sent a Notice to 

Spanish Heights, SJCV, and Antos that CBCI would exercise its rights under the Pledge 

Agreement by transferring the pledged collateral to CBCI’s nominee CBC Partners, LLC.  

72. On April 1, 2020, CBC Partners received the Assignment of Company and 

Membership Interest of Spanish Heights from the Antos Trust.  

73. On April 3, 2020, a Notice to Vacate was sent to SJCV.  

74. On April 6, 2020, CBCI sold the Note and security associated with the Note, to 

5148 Spanish Heights, LLC.  

75. On May 28, 2020, the Assignment of Interest in Deed of Trust was recorded in 

the Clark County Recorder’s Office as Instrument No 202005280002508. 

76. On September 15, 2020, Notice of Breach and Election to Sell Under Deed of 

Trust was recorded in the Clark County Recorder’s Office as Instrument No 202009150001405.  

77. On December 15, 2020, Notice of Trustee’s Sale was recorded in the Clark 

County Recorder’s Office Instrument No 20201215-0000746. The Sale was scheduled for 

January 5, 2021. 

78. CBCI, through Hallberg, and Mr. Antos, both individually and as Trustee of the 
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revocable living trust as makers; confirm the original debt and the Deed of Trust as collateral for 

the Note.  

79. 5148 Spanish Heights, LLC, issued a new Notice of Default on January 4, 2021. 

80. NRS 107.080 sets forth the notice requirements that were followed by 5148 

Spanish Heights, LLC, and Nevada Trust Deed Services.  

81. Plaintiff has shown no defect or lack of adequate statutory notice in the current 

notice. 

82. NRS 47.240 provides for conclusive presumptions relevant to certain provisions 

of the relevant documents.
12

   

83. Nothing in the evidence presented during these proceedings provides any basis for 

departure from the conclusive presumptions recited in the agreements between the parties.
13

  

84. At this time, CBCI has acquired the Antos interest in Spanish Heights through the 

Pledge Agreement.  The membership interest in a limited liability company is not an interest in 

                                                 
12

  NRS 47.240  Conclusive presumptions.  The following presumptions, and no others, are conclusive: 

     

  *** 

 

2.  The truth of the fact recited, from the recital in a written instrument between the parties thereto, or their 

successors in interest by a subsequent title, but this rule does not apply to the recital of a consideration. 

 
13

  For purposes of this proceeding, the Court applies the conclusive presumptions of  NRS 47.240 to the 

following : 

 

From the Pledge Agreement:   

 

WHEREAS, Pledgors are the owners of 100%, of the membership interests (the “Membership Interests”) 

of Spanish Heights Acquisition Company, LLC, a Nevada limited liability company (“SHAC”), which has 

been organized pursuant to the terms of the Limited Liability Company Agreement of Spanish Heights 

Acquisition Company, LLC. 

 

From the Amendment to the 2017 Forbearance Agreement:  

 

WHEREAS, on or about September 27, 2017, the parties executed a Forbearance Agreement whereby 

CBCI agreed to forbear from exercising the rights and remedies under certain loan documents executed by 

the “Antos Parties.”  In addition to the Forbearance Agreement, the parties executed “Exhibit B” to the 

Forbearance Agreement, a Lease Agreement, an Account Control Agreement, a Membership Pledge 

Agreement, an Assignment of Rents, and a Security Agreement (collectively “the Related Agreements”). 
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real property.  Title to the Property remains in Spanish Heights. 

85. Plaintiff has not established unanimity of interest in title to the Property. 

86. Plaintiff has not established an intent on behalf of the creditor to merge their lien 

with equitable title. 

87. Plaintiff has provided no evidence that the 2017 Forbearance Agreement and 

Amendment to the 2017 Forbearance Agreement are vague or ambiguous. 

88. Plaintiff has provided no evidence of fraud or misrepresentation by any 

Defendant. 

89. If any findings of fact are properly conclusions of law, they shall be treated as if 

appropriately identified and designated. 

III. Conclusions of Law 

 

1. The legal standard for granting injunctive relief is set forth in NRS 33.010, which 

provides: 

Cases in which injunction may be granted. An injunction may be 

granted in the following cases: 
 
1. When it shall appear by the complaint that the plaintiff is 

entitled to the relief demanded, and such relief or any part thereof 

consists in restraining the commission or continuance of the act 

complained of, either for a limited period or perpetually. 
 
2. When it shall appear by the complaint or affidavit that the 

commission or continuance of some act, during the litigation, 

would produce great or irreparable injury to the plaintiff. 
 
3. When it shall appear, during the litigation, that the 

defendant is doing or threatens, or is about to do, or is procuring or 

suffering to be done, some act in violation of the plaintiff’s rights 

respecting the subject of the action, and tending to render the 

judgment ineffectual. 

 

 

2. Given the current bankruptcy stay, the Court extends the existing injunctive relief 
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entered January 5, 2021, pending further order from the Bankruptcy Court.  

3. The relevant documents, including, but not limited to, the 2017 Forbearance 

Agreement and Amendment to Forbearance Agreement and Related Agreements, dated 

December 1, 2019, are clear and unambiguous as a matter of law 

4. The Note is secured by the Property. 

5. As a condition precedent to the Fourth, Seventh, Ninth, and Tenth Modifications 

to the Note, a Deed of Trust encumbering the Property was required. 

6. The Antos Parties had authority, individually and as Trustees of the Antos Trust, 

to encumber the Property with the Deed of Trust to CBCI. 

7. Plaintiffs have waived any defects, acknowledged the encumbrance and agreed, in 

writing to pay twice; first in the 2017 Forbearance Agreement and second, in the Amendment to 

the 2017 Forbearance Agreement. 

8. Plaintiffs agreed in the 2017 Forbearance Agreements to pay the amounts in 

question by separate promise to the Antos Parties.  

9. The Antos Trust received an indirect benefit from the transactions related to the 

Deed of Trust. 

10. Mr. Antos testified that the Property was used as security in exchange for 

additional capital and release of other collateral from CBCI . 

11. Mr. Antos agrees with CBCI that Plaintiffs have failed to perform. 

12. NRS 107.500 is only required of owner-occupied housing.  

13. The doctrine of merger provides that “[w]henever a greater and a less estate 

coincide and meet in one and the same person, without any intermediate estate, the less is 

immediately merged in the greater, and thus annihilated.”  31 C.J.S. Estates § 153.  
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14. Plaintiffs have made no showing of the applications of the doctrine of merger in 

this case. As no interests have merged, and there is no showing of intent to merge 

15. The one-action rule “does not excuse the underlying debt.” Bonicamp v. Vazquez, 

120 Nev. 377, 382-83, 91 P.3d 584, 587 (2004).  

16. The One-Action Rule prohibits a creditor from “first seeking the personal 

recovery and then attempting, in an additional suit, to recover against the collateral.” Bonicamp, 

120 Nev. at 383, 91 P.3d at 587 (2004).  When suing a debtor on a secured debt, a creditor may 

initially elect to proceed against the debtor or the security.  If the creditor sues the debtor 

personally on the debt, the debtor may then either assert the one-action rule, forcing the creditor 

to proceed against the security first before seeking a deficiency from the debtor, or decline to 

assert the one-action rule, accepting a personal judgment and depriving the creditor of its ability 

to proceed against the security. NRS 40.435(3); Bonicamp, 120 Nev. at 383, 91 P.3d at 587 

(2004).  

17. The “One-Action Rule” was specifically waived by the debtor.  The Deed of Trust 

paragraph 6.21(a) states:  

Trustor and Guarantor each waive all benefits of the one-action 

rule under NRS 40.430, which means, without limitation, Trustor 

and Guarantor each waive the right to require Lender to (i) proceed 

against Borrower, any other guarantor of the Loan, any pledgor of 

collateral for any person’s obligations to Lender or any other 

person related to the Note and Loan Documents, (ii) proceed 

against or exhaust any other security or collateral Lender may 

hold, or (iii) pursue any other right or remedy for Guarantors’ 

benefit. 

 

18. The 2017 Forbearance Agreement paragraph 25 gives the benefit of cumulative 

remedies.  

The rights and remedies of CBCI under this Forbearance 

Agreement and the Amended Note and Modified Deed of Trust are 
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cumulative and not exclusive of any rights or remedies that CBCI 

would otherwise have, and may be pursued at any time and from 

time to time and in such order as CBCI shall determine in its sole 

discretion. 

 

19. The Court concludes as a matter of law that the Plaintiffs have not established 

facts or law to support the claim that the One-Action Rule bars recovery under the defaulted 

Note and Security documents.  

20. The Court’s Temporary Restraining Order, filed January 5, 2021, will remain in 

place pending further order of the Bankruptcy Court. 

21. If any conclusions of law are properly findings of fact, they shall be treated as if 

appropriately identified and designated. 

JUDGMENT 

 Based upon the foregoing Findings of Fact and Conclusions of Law, and other good 

cause appearing: 

  IT IS HEREBY ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares the third position Deed of Trust is a valid 

existing obligation against the Property.  

  IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the Note is a valid existing obligation. 

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the Pledge Agreement is a valid existing 

obligation of SJCV. 

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the acquisition of a membership interest in 

Spanish Heights does not merge the Defendants interests.  
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 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that there has been a valid waiver of the One-

Action Rule. 

Dated this 6
th

 day of April, 2021 

 

_________________________________ 

Elizabeth Gonzalez, District Court Judge 

 

 

Certificate of Service 

I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and 

Conclusions of Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in 

the Eighth Judicial District Court Electronic Filing Program.  

           /s/ Dan Kutinac  

         Dan Kutinac, JEA 
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Spanish Heights Acquisition Company, LLC 
5148 Spanish Heights Dr 

Las Vegas, NV 89148 
p. 702.423.0500   f. 702.974.0284 

 
 
The Kenneth and Sheila Antos Trust, 
CBC Partners, LLC, 
CBC Partners 1, LLC, 
5148 Spanish Heights, LLC 
c/o  Michael R. Mushkin, Esq.  
MUSHKIN & COPPEDGE  
6070 South Eastern Avenue, Suite 270  
Las Vegas, NV 89119  
Michael@mccnvlaw.com 
 

By: USPS Certified 7018 0360 0002 2277 7473 and  
Email to Michael@mccnvlaw.com 

         March 1, 2021 

 

Re: Spanish Heights Acquisition Company, LLC 
Additional Capital Call 

 

Dear Member, 

 Pursuant to the Company’s Operating Agreement, The Kenneth and Sheila Antos Trust 
(the “Antos Trust”) is (or was) the owner of a 49% Membership Interest in Spanish Heights 
Acquisition Company, LLC (the “Company”).   

 Upon information and belief, the Antos Trust purportedly attempted to transfer its 49% 
Membership Interest to CBC Partners, LLC and/or its nominee company, CBC Partners 1, LLC, 
potentially in violation of the Company’s Operating Agreement, section 7.01 which sets forth 
restrictions on transfers.  

The company is without sufficient information to know if a further successive transfer of the Antos 
Trust Membership Interest as transferred to some CBC Partners entity was then attempted to be 
reconveyed to 5148 Spanish Heights, LLC, in further violation of the Company’s Operating 
Agreement, section 7.01 which sets forth restrictions on such transfers as follows:  

 

Except as otherwise expressly permitted in this ARTICLE VII, no 
Member may Transfer all or any portion of its Membership Interest in the 
Company without the prior consent of the Manager, which consent may 
be granted or withheld in the sole and absolute discretion of the Manager. 
Members may not Transfer all or any portion of its Class A Units, except 
pursuant to a Transfer permitted by Sections 7.02, 7.09 or 7.10. Any 
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Transfer (whether voluntary or involuntary) or attempted Transfer by a 
Member in violation of the immediately preceding sentence shall result in 
the automatic voiding of any such unauthorized transfer. 
 

 Additionally, no documents or instruments of transfer have been conveyed to the Manager, 
as required by the Company’s Operating Agreement, Section 7.03 which sets forth:  

Notwithstanding any other provision of Section 7.01 or 7.02, no Transfer 
shall be permitted, except in the case of a Transfer on death or 
involuntarily by operation of law, unless the following additional 
conditions precedent are satisfied ( or waived by the Manager in its sole 
and absolute discretion): 
 
(a) The transferor and transferee shall execute and deliver to the 

Company such documents and instruments of conveyance as may be 
necessary or appropriate in the opinion of counsel to the Company 
to effect such Transfer and to confirm the agreement of the 
transferee to be bound by the provisions of this Agreement (including 
this ARTICLE VII); 
 

and 
 
(b)  At the request of the Manager, the transferor shall provide an 

opinion of counsel satisfactory to the Company to the effect that 
such Transfer will not violate any applicable securities laws 
regulating the transfer of securities or any of the provisions of any 
agreement to which the Company is a party. 

 

Accordingly, The Antos Trust is no longer recognized as a Member, pursuant to the Company’s 
Operating Agreement, Section 7.05 which sets forth: 

Following any Transfer of a Member's entire Membership Interest, the 
Member shall have no further rights as a Member of the Company. In 
addition, following any permitted Transfer of a portion of Member's 
Membership Interest, the Member shall have no further rights as a 
Member of the Company with respect to that portion Transferred. 

 

Whomever the indeterminant recipient may be is nevertheless hereby deemed an “Unadmitted 
Transferee”, pursuant to the Company’s Operating Agreement, Section 7.06, which sets forth: 

A transferee of a Membership Interest who is not admitted as a Member 
pursuant to Sections 7.03 and 7.04 shall be entitled to allocations and 
distributions attributable to the Membership Interest Transferred to the 
same extent as if the transferee were a Member, but shall have no right 
to vote or give a consent on any matter, if any, calling for the approval 
or consent of the Members (and notwithstanding anything in this 
Agreement to the contrary any requisite percentage or majority shall 
be computed as if the Transferred Membership Interest did not exist), 
shall have no right to any information or accounting of the affairs of 
the Company, shall not be entitled to inspect the books or records of 
the Company, and shall not have any of the other rights of a Member 
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under the Act or this Agreement. For the avoidance of doubt, if a 
Member Transfers or attempts to Transfer any Class A Units in 
violation of Section 7.01 of this Agreement, then such transfer shall 
automatically be voided. 

 

As you are aware, as a result of debts attributable to the Antos’ individually, approximately 10 
liens exist on the property at the time it was owned by the Antos Trust. 

In order to expeditiously and judicially address, through mitigation or elimination, the pre-existing 
improper liens, the Company has elected to restructure under 11 U.S. Code § 101, those 
encumbrances it deems improper against the Company’s real property single family residential 
asset. 

Accordingly, the Company has retained the Law Firm of Greene Infuso to prepare and file the Plan 
of Reorganization. 

The Company will require additional capital from its Members to effectuate such Plan of 
Reorganization. 

Pursuant to the Company’s Operating Agreement, Section 3.02(C), with respect to Additional 
Capital Contributions, sets forth as follows: 

… if a new or existing Member shall make additional Capital 
Contributions to the Company hereafter, which may be done only as 
permitted by the Manager and subject to compliance with this Agreement 
(including Section 3.02(a)), then (y) the number and class of Units of 
Membership Interest credited in recognition of such Capital 
Contribution shall be based upon, as determined by the Manager, in its 
sole discretion, the fair market value of the new Capital Contribution 
relative to the fair market value of the Company in its entirety (including 
the new Capital Contribution), determined after giving effect to a 
revaluation of Company assets to reflect Gross Asset Value pursuant to 
Section 3.05 and (z) an appropriate adjustment shall be made to the 
percentages set forth in Sections 5.01 (b )(II) and (III) of this Agreement 
so that the percentages to be issued in respect of such new Capital 
Contributions shall dilute, pro rata, the percentages attributable to the 
outstanding Class A Units immediately prior to such additional Capital 
Contributions. The Company will update its records to reflect the 
issuance of any additional Units and the admission of any new Member 
in accordance with the terms of this Agreement. 

 

Accordingly, the Company is hereby making a $100,000.00 Additional Capital Call as 
follows: 

• SJC Ventures is being requested to contribute Additional Capital of $51,000.00 to 
maintain its 51% Membership Interest. 

• The Antos Trust successor, as “Unadmitted Transferee” is requested to contribute 
Additional Capital of $49,000.00 to maintain its 49% Membership Interest. 
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Additional Capital Contributions shall be made by wire transfer to: 

 

It is determined by the Manager, in its sole discretion, pursuant to the Company’s Operating 
Agreement, Section 3.02(C), that, given the stipulated $6,200,000 value of the property, when 
compared to the debt asserted against the property, that the fair market value of the new Capital 
Contribution relative to the fair market value of the Company in its entirety (including the new 
Capital Contribution) is 100%.   

Accordingly, a Member’s failure to meet its Capital Call will result in the full dilution of a 
Members interest to 0%. 

Further, it is anticipated that additional Capital Calls will be made in the future to fund the 
Company’s ongoing expenses and the reorganization plan. 

Capital Contributions are to be wired no later than by 2pm PST on Wednesday, March 10, 2021, 
with proof of transfer provided to the Manager on or before such deadline. 

A Member’s failure to provide (or the short funding of) such Additional Capital Contribution will 
result in the pro rata adjustment of such Member’s Membership Interests in the Company’s books 
and records by 5pm PST on March 10, 2021. 

Thank you for your prompt attention to this matter. 

 

 

Very Truly Yours, 

 

Jay Bloom 
As Manager of  
SJC Ventures, LLC, 
As Manager of  
Spanish Heights Acquisition 
Company, LLC 
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Spanish Heights Acquisition Company, LLC 
5148 Spanish Heights Dr 

Las Vegas, NV 89148 
p. 702.423.0500   f. 702.974.0284 

 

March 11, 2021 

 
The Kenneth and Sheila Antos Trust 
CBC Partners, LLC 
CBC Partners I, LLC, 
5148 Spanish Heights, LLC 
c/o Michael R. Mushkin, Esq. 
Mushkin & Coppedge 
6070 South Eastern Avenue, Suite 270 
Las Vegas, NV 89119 
Michael@mccnvlaw.com 
 
By: USPS Certified 7018 0360 0002 2277 7480 and 
     Email to Michael@mccnvlaw.com 
 
Re:   Spanish Heights Acquisition Company, LLC 
 Capital Call Results 
 

Dear Member: 

As you are aware, on March 1, 2021, SJC Ventures, as Manager of Spanish Heights Acquisition Company, 
LLC (“SHAC”) sent out a capital call to the Membership, pursuant to the SHAC Operating Agreement, 
Section 3.02(C), in the amount of $100,000 as follows:  

• SJC Ventures was required to contribute additional capital of $51,000 to maintain its 51% 
Membership Interest in SHAC; 

• The Antos Trust successor, as “Unadmitted Transferee”, was required to contribute additional 
capital of $49,000 to maintain its claimed 49% Membership Interest. 

On March 2, 2021, SJC Ventures made its $51,000 capital contribution as follows:  
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CBC Partners, being duly noticed of the capital call, elected not to participate by the March 10, 2021 
deadline.   

Accordingly, as of 5pm PST on March 10, 2021, SJC has arranged to advance the remaining $49,000.00 
called from CBC Partners (and so declined) and a pro rata adjustment in SHAC Membership records took 
place.   

Pursuant to the Spanish Heights Operating Agreement, Section 3.02(C), CBC Partners has been diluted to 
0% ownership of SHAC, and SJC Ventures has obtained 100% ownership of SHAC. 

Any further representation of CBC Partners purporting to be Member of SHAC does not reflect the 
Membership Interests reflected in the books and records of SHAC and such act will constitute Fraud, and 
all appropriate actions will be taken as a result of the same. 

Kindly guide yourself accordingly. 

 

Very Truly Yours, 

 

Jay Bloom 
As Manager of SJC Ventures, LLC 
As Manager of Spanish Heights Acquisition Company, LLC 
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Michael R. Mushkin, Esq. 
Nevada Bar No. 2421 
L. Joe Coppedge, Esq. 
Nevada Bar No. 4954 
MUSHKIN & COPPEDGE 
6070 South Eastern Ave Ste 270  
Las Vegas, NV 89119 
Telephone: 702-454-3333 
Facsimile: 702-386-4979 
Michael@mccnvlaw.com  
jcoppedge@mccnvlaw.com 
 
Attorneys for Defendants/Counterclaimants 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC, a Nevada Limited Liability 
Company; SJC VENTURES HOLDING 
COMPANY, LLC, d/b/a SJC VENTURES, 
LLC, a Delaware Limited Liability Company, 
 

Plaintiffs, 
v. 
 
CBC PARTNERS I, LLC, a foreign Limited 
Liability Company; CBC PARTNERS, LLC, a 
foreign Limited Liability Company; 5148 
SPANISH HEIGHTS, LLC, a Nevada Limited 
Liability Company; KENNETH ANTOS AND 
SHEILA NEUMANN-ANTOS, as Trustees of 
the Kenneth & Sheila Antos Living Trust and the 
Kenneth M. Antos & Sheila M. Neumann-Antos 
Trust; DACIA, LLC, a foreign Limited Liability 
Company; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 
 

Defendants. 

 
Case No. A-20-813439-B 
 
Dept. No.: 11 
 
 
Hearing Date: June 4, 2021 
Hearing Time: Chambers 
 
 
 

OPPOSITION TO PLAINTIFFS’ 
MOTION TO AMEND THE COURT’S 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND 

ORDER, OR ALTERNATIVELY FOR 
RECONSIDERATION 

 

 
CAPTION CONTINUES BELOW 

 

 
 
 

Case Number: A-20-813439-B

Electronically Filed
5/18/2021 1:46 PM
Steven D. Grierson
CLERK OF THE COURT

AA4325



 

Page 2 of 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 
5148 SPANISH HEIGHTS, LLC, a Nevada 
limited liability company; and CBC PARTNERS 
I, LLC, a Washington limited liability company, 
 
Counterclaimants, 
 
v. 
 
SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC, a Nevada Limited Liability 
Company; SJC VENTURES, LLC, a Delaware 
limited liability company; SJC VENTURES 
HOLDING COMPANY, LLC, a Delaware 
limited liability company; JAY BLOOM, 
individually and as Manager, DOE 
DEFENDANTS 1-10; and ROE DEFENDANTS 
11-20, 
 
Counterdefendants. 

 

 
OPPOSITION TO PLAINTIFFS’ MOTION TO AMEND THE COURT’S  

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER,  
OR ALTERNATIVELY FOR RECONSIDERATION 

 
Defendants/Counterclaimants, (“Defendants”), by and through their attorney Michael R. 

Mushkin, of the law firm of Mushkin & Coppedge, hereby submit their Opposition to Plaintiffs’ 

Motion to Amend the Court’s Findings of Fact, Conclusions of Law, and Order, or Alternatively 

for Reconsideration. This Opposition is made and based upon the following Memorandum of 

Points and Authorities, the papers, pleadings, and records on file herein, and any and all arguments 

that may be allowed at the time of hearing of this motion. 

POINTS AND AUTHORITIES 

I. Introduction 

Once again, Plaintiffs are asserting arguments to the Court with gross misinterpretations 

of the underlying documents. Plaintiffs seek reconsideration of this Court’s Findings of Fact and 

Conclusions of Law, and in so doing, attempt to manipulate the facts for their own benefit and 

omit certain facts relevant for this Court’s consideration -- namely the “Pledge Agreement being 

a valid existing obligation of SJC Ventures, LLC (“SJCV”)”. See Findings of Fact and 
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Conclusions of Law (“FF&CL”) filed April 6, 2021 at 20:22-24, attached hereto as Exhibit A. As 

the Pledge Agreement is a valid existing obligation of SJCV and CBC Partners I, LLC (“CBCI”) 

exercised its rights under the Pledge Agreement in April of 2020, (transferring the pledged 

collateral to CBCI’s nominee CBC Partners, LLC) SJCV is no longer a member of Spanish 

Heights Acquisition Company, LLC (“SHAC”) and therefore, a membership dilution event could 

not have occurred. 

II. ARGUMENT 

EDCR 2.24 provides in part: 

(a)  No motions once heard and disposed of may be renewed in the same 
cause, nor may the same matters therein embraced be reheard, unless by 
leave of the court granted upon motion therefor, after notice of such motion 
to the adverse parties. 
(b)   A party seeking reconsideration of a ruling of the court, other than 
any order that may be addressed by motion pursuant to NRCP 50(b), 52(b), 
59 or 60, must file a motion for such relief within 14 days after service of 
written notice of the order or judgment unless the time is shortened or 
enlarged by order...  
 

Plaintiffs are correct that a motion for reconsideration may only be granted “if 

substantially different evidence is subsequently introduced or the decision is clearly erroneous.” 

Masonry and Tile Contractors Ass’n of Southern Nevada v. Jolly, Urga & Wirth, Ltd., 113 Nev. 

737, 741, 941 P.2d 486, 489 (1997). What Plaintiffs fail to do is demonstrate that the FF&CL was 

clearly erroneous or introduce additional evidence that was unavailable at the Consolidated Non-

Jury Trial. Plaintiffs’ Motion for Reconsideration fails as a matter of law and must be denied. 

As the Court Ordered, the Pledge Agreement is a valid existing obligation of SJCV. The 

Court also found that Pursuant to the Pledge Agreement, upon an event of default, Pledgors (SJCV 

and Antos) appointed the Secured Party (CBCI) as Pledgors’ attorney-in-fact to execute any 

instrument which Secured Party may deem necessary or advisable to accomplish the purposes of 

the Pledge Agreement, and upon an event of default, Secured Party shall have the right to transfer 

the Pledge Collateral to any of Secured Party’s nominees. See Paragraph 9 of the Pledge 

Agreement, Trial Exhibit 8 at 5148SH 000091, attached hereto as Exhibit B. See also, FF&CL 

Page 12, Paragraphs 57 and 58 and Page 13 footnote 10. 
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On April 1, 2020, CBCI exercised its rights under the Pledge Agreement by transferring 

the pledged collateral to CBCI’s nominee, CBC Partners, LLC. See Trial Exhibit 74 at 5148SH 

000887 attached hereto as Exhibit C and FF&CL Page 15 paragraph 71. Therefore, SJCV is no 

longer a member of SHAC and has no right to initiate a capital call. In addition, Plaintiffs grossly 

misstate the Limited Liability Company Agreement of SHAC. Paragraph 3.02(c) clearly states 

“No Member shall be obligated to make any Capital Contributions to the Company, except for 

the obligation of the Investor Member to make the Initial Capital Contributions as provided in 

Section 3.02(b)…” See Trial Exhibit 5 at 5148SH 000530, attached hereto as Exhibit D. 

III. Conclusion 

In a reoccurring theme, Plaintiffs follow the same roadmap by asserting arguments to the 

Court with appalling misrepresentations of the underlying documents. Plaintiffs have provided 

no new evidence in support of its Motion, nor have Plaintiffs provided any argument that this 

Court’s Findings of Fact and Conclusions of Law was clearly erroneous. Accordingly, Plaintiffs’ 

Motion should be denied. 

DATED this 18th day of May, 2021 

MUSHKIN & COPPEDGE 

 
/s/Michael R. Mushkin   
MICHAEL R. MUSHKIN, ESQ. 
Nevada Bar No. 2421 
L. JOE COPPEDGE, ESQ. 
Nevada Bar No. 4954 
6070 South Eastern Ave Ste 270  
Las Vegas, NV 89119 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Opposition to Plaintiffs’ Motion to Amend the 

Court’s Findings of Fact, Conclusions of Law, and Order, or Alternatively for 

Reconsideration was submitted electronically for filing and/or service with the Eighth Judicial 

District Court on this 18th day of May, 2021, Electronic service of the foregoing document shall 

be upon all parties listed on the Odyssey eFileNV service contact list:  

 

      /s/Karen L. Foley   
      An Employee of  

MUSHKIN & COPPEDGE 

AA4329



EXHIBIT “A”  

AA4330



 

Page 1 of 21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

  

 

 

 

FFCL 

 

 

DISTRICT COURT 

 

CLARK COUNTY, NEVADA 

 

SPANISH HEIGHTS ACQUISITION 

COMPANY, LLC, a Nevada Limited Liability 

Company; SJC VENTURES HOLDING 

COMPANY, LLC, d/b/a SJC VENTURES, 

LLC, a Delaware Limited Liability Company, 

 

Plaintiffs, 

v. 

 

CBC PARTNERS I, LLC, a foreign Limited 

Liability Company; CBC PARTNERS, LLC, a 

foreign Limited Liability Company; 5148 

SPANISH HEIGHTS, LLC, a Nevada Limited 

Liability Company; KENNETH ANTOS AND 

SHEILA NEUMANN-ANTOS, as Trustees of 

the Kenneth & Sheila Antos Living Trust and 

the Kenneth M. Antos & Sheila M. Neumann-

Antos Trust; DACIA, LLC, a foreign Limited 

Liability Company; DOES I through X; and 

ROE CORPORATIONS I through X, 

inclusive, 

 

Defendants. 

 

Case No. A-20-813439-B 

 

Dept. No.: XI 

 

 

 

 

FINDINGS OF FACT AND 

CONCLUSIONS OF LAW 

 
5148 SPANISH HEIGHTS, LLC, a Nevada 

limited liability company; and CBC 

PARTNERS I, LLC, a Washington limited 

liability company, 
 
Counterclaimants, 
 
v. 
 
SPANISH HEIGHTS ACQUISITION 

COMPANY, LLC, a Nevada Limited Liability 

Company; SJC VENTURES, LLC, a Delaware 

limited liability company; SJC VENTURES 

HOLDING COMPANY, LLC, a Delaware 

limited liability company; JAY BLOOM, 

individually and as Manager, DOE 

 

Case Number: A-20-813439-B

Electronically Filed
4/6/2021 12:19 PM
Steven D. Grierson
CLERK OF THE COURT
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DEFENDANTS 1-10; and ROE 

DEFENDANTS 11-20, 
 
Counterdefendants. 

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
This matter having come on for preliminary injunction and consolidated non-jury trial on 

related issues pursuant to NRCP 65(a)(2)
1
 before the Honorable Elizabeth Gonzalez beginning 

on February 1, 2021, February 2, 2021 , February 3, 2021,
2
  and March 15, 2021; Plaintiffs 

SPANISH HEIGHTS ACQUISITION COMPANY, LLC, (“Spanish Heights”)
3
 and SJC 

VENTURES HOLDING COMPANY, LLC, d/b/a SJC VENTURES, LLC (“SJCV”) appearing 

by and through their representative Jay Bloom and their counsel of record JOSEPH A. 

GUTIERREZ, ESQ. and DANIELLE J. BARRAZA, ESQ. of the law firm of MAIER 

                                                 
1
  Pursuant to NRCP 65(a)(2), the parties have stipulated that the following legal issues surrounding the 

claims and counterclaims are advanced for trial to be heard in conjunction with the hearing on the preliminary 

injunction hearing: 

 

a) Contractual interpretation and/or validity of the underlying “Secured Promissory Note” between 

CBC Partners I, LLC, and KCI Investments, LLC, and all modifications (Counterclaim  First, Fourth, 

Ninth, and Twelfth Claim for Relief); 

b) Interpretation and/or validity of the claimed third-position Deed of Trust and all modifications 

thereto, and determination as to whether any consideration was provided in exchange for the Deed of Trust 

(Counterclaim  First, Fourth, Ninth, and Twelfth Claim for Relief); 

c) Contractual interpretation and/or validity of the Forbearance Agreement, Amended Forbearance 

Agreement and all associated documents/contracts (Counterclaim  First, Fourth, Ninth, and Twelfth Claim 

for Relief); 

d) Whether the Doctrine of Merger applies to the claims at issue (Amended Complaint Fourth, 

Seventh Cause of Action); and 

e) Whether the One Action Rule applies to the claims at issue (Amended Complaint Third Cause of 

Action). 

 

The injunctive relief claims are contained in the Amended Complaint Sixth Cause of Action. 

 
2
  The Court was advised on February 3, 2021, that Spanish Heights filed for bankruptcy protection.  The 

Court suspended these proceedings and stayed the matter for 30 days as to all parties for Defendants to seek relief 

from the stay.  As no order lifting the stay has been entered by the Bankruptcy Court, nothing in this order creates 

any obligations or liabilities directly related to Spanish Heights; however, factual findings related to Spanish Heights 

are included in this decision. The term “Plaintiffs” as used in these Findings of fact and Conclusions of Law is not 

intended to imply any action by this Court against the debtor, Spanish Heights. 

 
3
  As a result of the bankruptcy filing, Spanish Heights did not participate in these proceedings on March 15, 

2021.   
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GUTIERREZ & ASSOCIATES and Defendants CBC PARTNERS I, LLC, CBC PARTNERS, 

LLC, appearing by and through its representative Alan Hallberg (“Hallberg”); 5148 SPANISH 

HEIGHTS, LLC, KENNETH ANTOS and SHEILA NEUMANN-ANTOS, as Trustees of the 

Kenneth & Sheila Antos Living Trust and the Kenneth M. Antos & Sheila M. Neumann-Antos 

Trust; DACIA, LLC, (collectively “Defendants”)  all Defendants appearing by and through their 

counsel of record MICHAEL R. MUSHKIN, ESQ. and L. JOE COPPEDGE, ESQ. of the law 

firm of MUSHKIN & COPPEDGE; the Court having read and considered the pleadings filed by 

the parties; having reviewed the evidence admitted during the trial; having heard and carefully 

considered the testimony of the witnesses called to testify and weighing their credibility; having 

considered the oral and written arguments of counsel, and with the intent of rendering a decision 

on the limited claims before the Court at this time, pursuant to NRCP 52(a) and 58; the Court 

makes the following findings of fact and conclusions of law: 

I. Procedural Posture 

On April 9, 2020, the original complaint was filed and a Temporary Restraining Order 

was issued without notice by the then assigned judge.
4
  

Spanish Heights and SJCV initiated this action against CBC PARTNERS I, LLC, CBC 

PARTNERS, LLC, 5148 SPANISH HEIGHTS, LLC, KENNETH ANTOS AND SHEILA 

NEUMANN-ANTOS, as Trustees of the Kenneth & Sheila Antos Living Trust and the Kenneth 

M. Antos & Sheila M. Neumann-Antos Trust (“Antos Trust”); DACIA, LLC, with the First 

Amended Complaint being filed on May 15, 2020.   

By Order filed May 29, 2020, the Court granted Plaintiffs’ Motion for Preliminary 

Injunction on a limited basis that remained in effect until after expiration of the Governor’s 

                                                 
4
  This matter was reassigned to this department after an April 13, 2020, Request for Transfer to Business 

Court was made by the Defendants. 
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Emergency Directive 008.  

On June 10, 2020, defendants CBC PARTNERS I, LLC, CBC PARTNERS, LLC, and 

5148 Spanish Heights, LLC, filed their answer to the first amended complaint.   

Defendants CBC PARTNERS I, LLC, and 5148 Spanish Heights, LLC, have also filed a 

counterclaim against plaintiffs, and Jay Bloom.  

On September 3, 2020, Defendant Antos Trust filed an answer and counterclaim against 

SJCV, which SJCV answered on September 28, 2020.
5
   

II. Findings of Fact 

1. This action involves residential real property located at 5148 Spanish Heights 

Drive, Las Vegas, Nevada 89148, with Assessor’s Parcel Number 163-29-615-007 (“Property”).  

2. The original owners of the Property were Kenneth and Sheila Antos as joint 

tenants, with the original deed recorded in April 2007.   

3. On or about October 14, 2010, Kenneth M. Antos and Sheila M. Neumann-Antos 

(collectively, “Antos”) transferred the Property to Kenneth M. Antos and Sheila M. Neumann-

Antos, as Trustees of the Kenneth and Shelia Antos Living Trust dated April 26, 2007 (the 

“Antos Trust”, and together with “Antos”, the “Antos Parties”).  

4. Nonparty City National Bank is the beneficiary of a first-position Deed of Trust 

recorded on the Property.   

5. Nonparty Northern Trust Bank is the beneficiary of a second-position Deed of 

Trust recorded on the Property.   

6. The Property is currently owned by Spanish Heights
6
 which has entered into a 

                                                 
5
  The Antos have a pending motion for summary judgment. 

 
6
  The manager of Spanish Heights is SJCV. 
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written lease agreement with SJCV.
7
  

7. Although the Property is residential, it is not owner occupied, but is occupied by 

Jay Bloom (“Mr. Bloom”) and his family.  

8. On or about June 22, 2012, nonparty KCI entered into a Secured Promissory Note 

(the “Note”) with CBC Partners I, LLC, a Washington limited liability company (“CBCI”).  

9. The Note memorialized a $300,000 commercial loan that CBCI made to Antos’ 

restaurant company KCI to be used for the restaurant business.   

10. On or around June 22, 2012, Kenneth and Sheila Antos, in their individual 

capacities, signed a “Guaranty” in which they personally guaranteed payment of the Note.  

11. The Note was secured by a “Security Agreement” dated June 22, 2012, where the 

security interest includes KCI’s intellectual property, goods, tools, furnishings, furniture, 

equipment and fixtures, accounts, deposit accounts, chattel paper, and receivables.  

12. The Property was not included as collateral for the original Note. 

13. The Note was modified and amended several times.  

14. On November 13, 2013, a Fourth Modification to Secured Promissory Note 

(“Fourth Modification”) was executed.  

15. Paragraph 4 of the Fourth Modification amended Paragraph 6.12 of the Note as 

follows:  

6.12 Antos Debt. Permit guarantor Kenneth M. Antos (“Antos”) to incur, 

create, assume or permit to exist any debt secured by the real property 

located at 5148 Spanish Heights Drive, Las Vegas, Nevada 89148. 
 

16. Along with the Fourth Modification, the Antos Trust provided a Security 

Agreement with Respect to Interest in Settlement Agreement and Mutual Release (the “Security 

                                                                                                                                                             

 
7
  The manager of SJCV is Bloom. 
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Agreement”).  

17.  This Security Agreement not only granted a security interest in a Settlement 

Agreement, but also contained certain Representations, Warranties and Covenants of the Antos 

Parties, including: 

3.3 Sale, Encumbrance or Disposition.  Without the prior written consent 

of the Secured Party, Antos will not (a) allow the sale or encumbrance of 

any portion of the Collateral and (b) incur, create, assume or permit to 

exist any debt secured by the real property located at 5148 Spanish 

Heights Drive, Las Vegas, NV 89148, other than the first and second 

position deeds of trust or mortgages… 
 

18. KCI was acquired by Preferred Restaurant Brands, Inc. formerly known as Dixie 

Foods International, Inc. (“Dixie”). 

19. The Note was assumed by Dixie with the Antos Parties continuing to guaranty the 

obligation.  

20. On or about October 31, 2014, a Seventh Modification to Secured Promissory 

Note and Waiver of Defaults (“Seventh Modification”) was entered.  

21. CBCI determined that prior to extension of additional credit; additional security 

was required to replace a previously released security interest in other collateral. 

22. Paragraph 18(f) of the Seventh Modification provided for a condition precedent: 

Execution and delivery by Kenneth M. Antos and Sheila M. Neumann-

Antos, as Trustees of the Kenneth and Sheila Antos Living Trust dated 

April 26, 2007, and any amendments thereto (the “Antos Trust”) to Lender 

of a Deed of Trust on the real property located at 5148 Spanish Heights 

Drive, Las Vegas, Nevada 89148 (the “Real Property”), in form and 

substance satisfactory to Lender in its sole discretion. 
 

23. On or about December 17, 2014, the Antos Trust delivered to CBCI a Certificate 

of Trust Existence and Authority (“Certificate of Trust”).  

24. The Certificate of Trust provides in part: 

Kenneth M. Antos and Sheila M. Neumann-Antos, as trustees (each, a 
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“Trustee”) acting on behalf of the Trust, are each authorized and 

empowered in the name of the Trust without the approval or consent of the 

other Trustee, the beneficiaries, or any other person: 
 

To execute and deliver a Deed of Trust, Assignment of Rents, 

Security Agreement and Fixture Filing (the “Deed of Trust”), to 

secure (i) obligations owing to Lender by KCI Investments, LLC, a 

Nevada limited liability company, and Preferred Restaurant 

Brands, Inc., a Florida corporation (individually and collectively, 

“Borrower”), (ii) that certain Secured Promissory Note dated as of 

June 22, 2012, in the maximum principal amount of $3,250,000.00 

(the “Note”) executed by Borrower in favor of Lender, (iii) that 

certain Guaranty dated June 22, 2012, executed by the Grantors as 

individuals and not in their capacity as trustees, and (iv) the other 

documents and instruments executed or delivered in connection 

with the foregoing. 
 

25. The Certificate of Trust further provides:  

The Deed of Trust and Lender’s provision of credit under the terms of the 

Note will directly and indirectly benefit the Trust and its beneficiaries.  
 

The Trustees of the Trust have the authority to enter into the transactions 

with respect to which this Certificate is being delivered, and such 

transactions will create binding obligations on the assets of the Trust. 
 

26. On or about December 29, 2014, a Deed of Trust, Assignment of Rents, Security 

Agreement and Fixture Filing (the “Deed of Trust”) was recorded against the Property in the 

Clark County Recorder’s Office as Instrument No. 201412290002856 for the purpose of 

securing the Note.  

27. The revocable trust indirectly benefitted from this additional credit that was 

issued to Antos and his business by CBCI. 

28. The Deed of Trust is subordinate to the first mortgage to City National in the 

principal amount of approximately $3,240,000.00 with a monthly payment of $19,181.07, and a 

second mortgage to Northern Trust Bank in the principal amount of approximately $599,000.00 

with monthly payments of $3,034.00. 

29. On or about April 30, 2015, a Ninth Modification to Secured Promissory Note 
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and Waiver of Defaults (“Ninth Modification”) was executed.  

30. Paragraph 14(c) of the Ninth Modification provides for a condition precedent as 

follows: 

Execution by the Trustees of the Kenneth and Sheila Antos Living Trust 

dated April 26, 2007, and any amendments thereto, and delivery to Lender 

of the Correction to Deed of Trust Assignment of Rents, Security 

Agreement and Fixture Filing, in form and substance satisfactory to 

Lender.  
 

31. On July 22, 2015, a Correction to Deed of Trust, Assignment of Rent, Security 

Agreement and Fixture Filing (“Correction to Deed of Trust”) was recorded in the Clark County 

Recorder’s Office as Instrument No. 201507220001146.  

32. This Correction to Deed of Trust modified Paragraph One of the Deed of Trust to 

read: 

One: Payment of any and all amounts (collectively, the “Guarantied 

Obligations”) due and owing by Trustor under that certain Guaranty from 

Kenneth Antos and Sheila Antos (individually and collectively, 

“Guarantor”) dated June 22, 2012, in favor of Beneficiary (the 

“Guaranty”), guarantying the indebtedness evidenced by that certain 

Secured Promissory Note (and any renewals, extensions, modifications 

and substitutions thereof) (collectively, the “Note”), executed by KCI 

Investments, LLC, a Nevada limited liability company, and Preferred 

Restaurant Brands, Inc., a Florida corporation (individually and 

collectively, “Borrower”), dated June 22, 2012, as modified, in the 

maximum principal sum of THREE MILLION AND NO/100 DOLLARS 

($3,000,000.00), together with interest thereon, late charges and collection 

costs as provided in the Note. 

 

33. On or about December 2, 2016, CBCI sold a portion of the monetary obligations 

of the Note in the amount of $15,000.00 to Southridge Partners II, LP.  

34. On or about December 2, 2016, CBCI and KCI entered into a Forbearance 

Agreement.  

35. As part of the Forbearance Agreement, the Antos Trust executed a Consent, 

Reaffirmation, and General Release by the Trust wherein the Antos Trust agreed  
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to join in and be bound to the terms of the Representations and Warranties 

contained in Sections 4 and 7, and the General Release contained in 

Section 8 of the Agreement applicable as though the Trust were a Credit 

Party. 

 

36. On or about December 2, 2016, a Tenth Modification to Secured Promissory Note 

(“Tenth Modification”) was entered into.  

37. Paragraph 6(e) of the Tenth Modification provides for a condition precedent as 

follows:  

Delivery to Lender of a duly executed First Modification to Deed of Trust, 

Assignment of Rents, Security Agreement and Fixture Filing, by Kenneth 

M. Antos and Sheila M. Neumann-Antos, Trustees of the Kenneth and 

Sheila Antos Living Trust dated April 26, 2007, and any amendments 

thereto, as trustor, related to that certain Deed of Trust, Assignment of 

Rents, Security Agreement and Fixture Filing made December 17, 2014, 

and recorded in the Official Records of Clark County, Nevada, on 

December 29, 2014, as instrument number 20141229-0002856. 

 

38. On December 19, 2016, the First Modification to Deed of Trust, Assignment of 

Rents, Security Agreement and Fixture Filing was recorded in the Clark County Recorder’s 

Office as Instrument No. 201612190002739.  

39. On or about July 21, 2017, Mr. Bloom proposed to service the CBCI Note in 

exchange for the ownership in the Property. Specifically, Mr. Bloom wrote,   

My thought is that this proposal gets the 3rd lender: 

 a full recovery of its Note balance plus all protective advances past and future, 

 interim cash flow and 

 provides interim additional full collateral where, given the current value of the 

property, the 3rd position lender is currently unsecured. 

As to the Seller, he: 

 gets out from under a potential deficiency judgment from the 3rd position 

lender and 

 unburdens himself from any additional assets that may have been pledged. 

 

40. Spanish Heights was created to facilitate this transaction. 

41. On September 27, 2017, CBCI, the Antos Trust, Spanish Heights and Mr. 
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Bloom’s company, SJCV, entered into the 2017 Forbearance Agreement.  

42. The September 27, 2017 Forbearance Agreement indicates that Mr. Bloom’s 

company Spanish Heights intends to acquire the Property and make certain payments to CBCI 

pursuant to the terms of the 2017 Forbearance Agreement.  

43. Mr. Bloom testified that he was not provided with a complete set of documents 

reflecting the prior transactions between the Antos and KCI
8
 and that misrepresentations were 

made regarding the prior transactions by CBCI. 

44. In the 2017 Forbearance Agreement, the Antos Parties, Spanish Heights and 

SJCV acknowledged default and affirmed CBCI has fully performed.  

45. The 2017 Forbearance Agreement contains an acknowledgement that the prior 

agreements between the Antos and CBCI are valid.  

Par. 8.7 Enforceable Amended Note and Modified Deed of Trust/No Conflicts.  The 

Amended Note and Modified Deed of Trust and the Forbearance Agreement, are legal, 

valid, and binding agreements of Antos Parties and the SJCV Parties, enforceable in 

accordance with their respective terms, and any instrument or agreement required 

hereunder or thereunder, when executed and delivered, is (or will be) similarly legal, 

valid, binding and enforceable.  This Forbearance Agreement does not conflict with any 

law, agreement, or obligation by which Antos Parties and the SJCV parties is bound. 

 

46. In connection with the 2017 Forbearance Agreement, on November 3, 2017, the 

Antos Trust conveyed the Property to Spanish Heights. 

47. A lease agreement between Spanish Heights as the Landlord, and SJCV as the 

Tenant, was executed by both Spanish Heights and SJCV on or around August 15, 2017.   

48. The lease agreement between Spanish Heights and SJCV indicates that the lease 

term is two years, with an option for SJCV to exercise two additional consecutive lease 

                                                 
8
  The Court finds that regardless of whether all of the prior transactional documents were provided to Mr. 

Bloom, Mr. Bloom was on notice of the prior transactions.  The 2017 Forbearance Agreement clearly identifies the 

nature of the prior transactions in the section entitled “The Parties and Background” which begins on page 1 of the 

document. 
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extensions.   

49. Pursuant to the terms of the 2017 Forbearance Agreement, Spanish Heights was 

to make certain payments to CBCI and other parties. In addition, a balloon payment of the total 

amount owing, under the Note, was due on August 31, 2019. 

50. Pursuant to the 2017 Forbearance Agreement, SJCV affirmed all obligations due 

to CBCI under the Note and Modified Deed of Trust.  

51. The 2017 Forbearance Agreement provides in pertinent part, “CBCI is free to 

exercise all of its rights and remedies under the Note and Modified Deed of Trust…”  

52. The 2017 Forbearance Agreement states the rights and remedies are cumulative 

and not exclusive, and may be pursued at any time.  

53. As part of the 2017 Forbearance Agreement, there were certain requirements of 

Spanish Heights attached as Exhibit B to the 2017 Forbearance Agreement.  

54. Among the requirements was the understanding that the First Lien holder would 

pay the real property taxes, that CBCI would pay the 1st and 2nd Mortgage payments to prevent 

default, that Spanish Heights would make certain repairs and improvements to the Property, 

Spanish Heights would maintain the Property, and Spanish Heights would pay for a customary 

homeowner’s insurance policy and all Homeowner’s Association dues. 

55. In addition to the requirements of the 2017 Forbearance Agreement, there was 

additional security to be provided by Spanish Heights, SJCV, and others.  

56. Among the additional security was a Pledge Agreement, through which the 

members of Spanish Heights pledged 100% of the membership interest in Spanish Heights.
9
  

                                                 
9
  The Pledge Agreement states in pertinent part: 

 

THIS PLEDGE AGREEMENT dated 27
th

 (sic)(this “Agreement”) is made by Kenneth & Sheila Antos 
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57. The Pledge Agreement provides in pertinent part, “Secured Party shall have the 

right, at any time in Secured Party’s discretion after a Non-Monetary Event of Default … to 

transfer to or to register in the name of Secured Party or any of Secured Party’s nominees any or 

all of the Pledged Collateral.”  

58. Pursuant to the Pledge Agreement, upon an event of default, Pledgors (SJCV and 

Antos) appointed CBCI as Pledgors’ attorney-in-fact to execute any instrument which Secured 

Party may deem necessary or advisable to accomplish the purposes of the Pledge Agreement.  

59. The Pledge Agreement was signed on September 27, 2017, by the Antos and Mr. 

Bloom as purported manager on behalf of Spanish Heights.  No separate signature block for 

SJCV appears on the Pledge Agreement. 

60. Paragraph 17 of the Pledge Agreement contained a notice provision which 

required notice to the Pledgors to be given to Pledgors through Plaintiffs’ current counsel, Maier 

Gutierrez & Associates. 

61. As additional required security, SJCV agreed to a Security Agreement to grant 

CBCI a Security Interest in a Judgment described as: 

 
SJCV represents that First 100, LLC, and 1st One Hundred Holdings, 

LLC, obtained a Judgment in the amount of $2,221,039,718.46 against 

Raymond Ngan and other Defendants in the matter styled First 100, LLC, 

Plaintiff(s) vs. Raymond Ngan, Defendant(s), Case No, A-17-753459-C in 

the 8th Judicial District Court for Clark County, Nevada (the “Judgment”), 

SJCV represents It holds a 24,912% Membership Interest in 1st One 

Hundred Holdings, LLC. SJCV represents and warrant that no party, other 

                                                                                                                                                             

Living Trust (the Antos Trust”), SJC Ventures, LLC (“SJCV”)(collectively the “Pledgors”) to  CBC 

Partners I, LLC, a Washington limited-liability company (“Secured Party” or “CBCI”). 

 

*** 

 

WHEREAS, Pledgors are the owners of 100%, of the membership interests (the “Membership Interests”) 

of Spanish Heights Acquisition Company, LLC, a Nevada limited liability company (“SHAC”), which has 

been organized pursuant to the terms of the Limited Liability Company Agreement of Spanish Heights 

Acquisition Company, LLC. 
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than the Collection Professionals engaged to collect the Judgment, have a 

priority to receive net Judgment proceeds attributable to SJCV before 

SJCV; and that SJCV shall receive Its interest at a minimum in pari passu 

with other parties who hold interests in the Judgment. 1st One Hundred 

Holdings, LLC, represents and warrant that no party, other than the 

Collection Professionals engaged to collect the Judgment and certain other 

creditors of 1st One Hundred Holdings, have a priority to receive net 

Judgment proceeds prior to distributions to 1st One Hundred Holdings 

Members; and that SJCV shall receive Its interest at a minimum in pari 

passu with other parties who hold interests in the Judgment. 
 

62. In addition to the other consideration in the 2017 Forbearance Agreement, the 

Antos Trust signed a Personal Guaranty Agreement, guaranteeing to CBCI the full and punctual 

performance of all the obligations described in the 2017 Forbearance Agreement.  

63. Pursuant to the Amendment to Forbearance Agreement and Related Agreements, 

dated December 1, 2019 (the “Amendment to 2017 Forbearance Agreement”), SJCV
10

 

acknowledged that it pledged its membership interest in Spanish Heights as collateral for the 

2017 Forbearance Agreement.
11

 

                                                 
10

  An argument has been made that SJCV did not pledge its stock under the original Pledge Agreement.  

Given the notice provision in the original Pledge Agreement, Mr. Bloom’s signature as manager on behalf of 

Spanish Heights, rather than SJCV, and the language of the Pledge Agreement reflecting a pledge of 100% of the 

interest in membership of Spanish Heights, it appears the signature line for Mr. Bloom may have been incorrect.  

Mr. Bloom is not the manager of Spanish Heights; Mr. Bloom is the manager of SJCV, which serves as the manager 

of Spanish Heights. The language in  paragraphs 5 and 9 of the Amendment to the 2017 Forbearance Agreement 

reaffirms SJCV’s pledge of its membership interest. 

 
11

  The Amendment to the 2017 Forbearance Agreement states in pertinent part: 

 

WHEREAS, on or about September 27, 2017, the parties executed a Forbearance Agreement whereby 

CBCI agreed to forbear from exercising the rights and remedies under certain loan documents executed by 

the “Antos Parties.”  In addition to the Forbearance Agreement, the parties executed “Exhibit B” to the 

Forbearance Agreement, a Lease Agreement, an Account Control Agreement, a Membership Pledge 

Agreement, an Assignment of Rents, and a Security Agreement (collectively “the Related Agreements”). 

 

*** 

 

5.  The Membership Pledge Agreement executed by SJCV and the Antos Trust shall remain in effect and 

the execution of this Amendment shall not be considered a waiver of CBCI’s rights under the Membership 

Pledge Agreement. 

 

*** 
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64. On or about December 1, 2019, CBCI, the Antos, Spanish Heights and SJCV 

entered into an Amendment to the 2017 Forbearance Agreement, extending the date of the 

balloon payment to March 31, 2020.    

65. The Amendment to 2017 Forbearance Agreement was signed by the Antos, 

Bloom as purported manager on behalf of Spanish Heights, and Bloom as manager of SJCV.  

66. Pursuant to the Amendment to 2017 Forbearance Agreement, the Security 

Agreement “shall remain in effect and the execution of this Amendment shall not be considered 

a waiver of CBCI’s rights under the Security Agreement…”  

67. Pursuant to the Amendment to 2017 Forbearance Agreement, any amendment 

must be in writing.  

68. On March 12, 2020, Spanish Hills Community Association recorded a Health and 

Safety Lien against the Property.  This Lien was for Nuisances and Hazardous Activities.  

69. On or about March 16, 2020, CBCI mailed a Notice of Non-Monetary Defaults to 

Spanish Heights and SJCV.  This Notice of Non-Monetary Default delineated the following 

defaults: 

1. Evidence of homeowner’s insurance coverage Pursuant to Paragraph 

1(A)(6) of Amendment to Forbearance Agreement and Related 

Agreements; 

2. Evidence of repairs pursuant to Paragraph 3(c)(1) of Exhibit B to 

Forbearance Agreement; 

3. Evidence of Bank of America account balance of $150,000.00 

pursuant to Paragraph 6(c) of Exhibit B to Forbearance Agreement; 

4. Opinion letter from SJC Ventures and 1st One Hundred Holdings 

counsel regarding the Judgment and Security Agreement pursuant to 

Paragraph 1(A)(12) of Amendment to Forbearance Agreement and 

Related Agreements; 

                                                                                                                                                             

9.  The Membership Pledge Agreement executed by SJCV and the Antos Trust shall remain in effect and 

the execution of this Amendment shall not be considered a waiver of CBCI’s rights under the Membership 

Pledge Agreement.    
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5. Evidence of corporate authority for SJC Ventures and 1st One 

Hundred Holdings pursuant to Paragraph 1(A)(13) of Amendment to 

Forbearance Agreement and Related Agreements; and 

6. Evidence of SJC Ventures filing of applications for mortgages to 

refinance 5148 Spanish Heights Drive, pursuant to paragraph 1(C) of 

Amendment to Forbearance Agreement and Related Agreements. 

 

70. On April 1, 2020, a Notice of Default and Demand for Payment was sent to 

Spanish Heights and SJCV.  This letter had a typo on the date of final balloon payment being due 

on March 31, 2021.  This was corrected and emailed to Spanish Height’s and SJCV’s counsel 

noting that the default date was corrected to March 31, 2020.  

71. On April 1, 2020, under separate cover, counsel for CBCI sent a Notice to 

Spanish Heights, SJCV, and Antos that CBCI would exercise its rights under the Pledge 

Agreement by transferring the pledged collateral to CBCI’s nominee CBC Partners, LLC.  

72. On April 1, 2020, CBC Partners received the Assignment of Company and 

Membership Interest of Spanish Heights from the Antos Trust.  

73. On April 3, 2020, a Notice to Vacate was sent to SJCV.  

74. On April 6, 2020, CBCI sold the Note and security associated with the Note, to 

5148 Spanish Heights, LLC.  

75. On May 28, 2020, the Assignment of Interest in Deed of Trust was recorded in 

the Clark County Recorder’s Office as Instrument No 202005280002508. 

76. On September 15, 2020, Notice of Breach and Election to Sell Under Deed of 

Trust was recorded in the Clark County Recorder’s Office as Instrument No 202009150001405.  

77. On December 15, 2020, Notice of Trustee’s Sale was recorded in the Clark 

County Recorder’s Office Instrument No 20201215-0000746. The Sale was scheduled for 

January 5, 2021. 

78. CBCI, through Hallberg, and Mr. Antos, both individually and as Trustee of the 
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revocable living trust as makers; confirm the original debt and the Deed of Trust as collateral for 

the Note.  

79. 5148 Spanish Heights, LLC, issued a new Notice of Default on January 4, 2021. 

80. NRS 107.080 sets forth the notice requirements that were followed by 5148 

Spanish Heights, LLC, and Nevada Trust Deed Services.  

81. Plaintiff has shown no defect or lack of adequate statutory notice in the current 

notice. 

82. NRS 47.240 provides for conclusive presumptions relevant to certain provisions 

of the relevant documents.
12

   

83. Nothing in the evidence presented during these proceedings provides any basis for 

departure from the conclusive presumptions recited in the agreements between the parties.
13

  

84. At this time, CBCI has acquired the Antos interest in Spanish Heights through the 

Pledge Agreement.  The membership interest in a limited liability company is not an interest in 

                                                 
12

  NRS 47.240  Conclusive presumptions.  The following presumptions, and no others, are conclusive: 

     

  *** 

 

2.  The truth of the fact recited, from the recital in a written instrument between the parties thereto, or their 

successors in interest by a subsequent title, but this rule does not apply to the recital of a consideration. 

 
13

  For purposes of this proceeding, the Court applies the conclusive presumptions of  NRS 47.240 to the 

following : 

 

From the Pledge Agreement:   

 

WHEREAS, Pledgors are the owners of 100%, of the membership interests (the “Membership Interests”) 

of Spanish Heights Acquisition Company, LLC, a Nevada limited liability company (“SHAC”), which has 

been organized pursuant to the terms of the Limited Liability Company Agreement of Spanish Heights 

Acquisition Company, LLC. 

 

From the Amendment to the 2017 Forbearance Agreement:  

 

WHEREAS, on or about September 27, 2017, the parties executed a Forbearance Agreement whereby 

CBCI agreed to forbear from exercising the rights and remedies under certain loan documents executed by 

the “Antos Parties.”  In addition to the Forbearance Agreement, the parties executed “Exhibit B” to the 

Forbearance Agreement, a Lease Agreement, an Account Control Agreement, a Membership Pledge 

Agreement, an Assignment of Rents, and a Security Agreement (collectively “the Related Agreements”). 
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real property.  Title to the Property remains in Spanish Heights. 

85. Plaintiff has not established unanimity of interest in title to the Property. 

86. Plaintiff has not established an intent on behalf of the creditor to merge their lien 

with equitable title. 

87. Plaintiff has provided no evidence that the 2017 Forbearance Agreement and 

Amendment to the 2017 Forbearance Agreement are vague or ambiguous. 

88. Plaintiff has provided no evidence of fraud or misrepresentation by any 

Defendant. 

89. If any findings of fact are properly conclusions of law, they shall be treated as if 

appropriately identified and designated. 

III. Conclusions of Law 

 

1. The legal standard for granting injunctive relief is set forth in NRS 33.010, which 

provides: 

Cases in which injunction may be granted. An injunction may be 

granted in the following cases: 
 
1. When it shall appear by the complaint that the plaintiff is 

entitled to the relief demanded, and such relief or any part thereof 

consists in restraining the commission or continuance of the act 

complained of, either for a limited period or perpetually. 
 
2. When it shall appear by the complaint or affidavit that the 

commission or continuance of some act, during the litigation, 

would produce great or irreparable injury to the plaintiff. 
 
3. When it shall appear, during the litigation, that the 

defendant is doing or threatens, or is about to do, or is procuring or 

suffering to be done, some act in violation of the plaintiff’s rights 

respecting the subject of the action, and tending to render the 

judgment ineffectual. 

 

 

2. Given the current bankruptcy stay, the Court extends the existing injunctive relief 
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entered January 5, 2021, pending further order from the Bankruptcy Court.  

3. The relevant documents, including, but not limited to, the 2017 Forbearance 

Agreement and Amendment to Forbearance Agreement and Related Agreements, dated 

December 1, 2019, are clear and unambiguous as a matter of law 

4. The Note is secured by the Property. 

5. As a condition precedent to the Fourth, Seventh, Ninth, and Tenth Modifications 

to the Note, a Deed of Trust encumbering the Property was required. 

6. The Antos Parties had authority, individually and as Trustees of the Antos Trust, 

to encumber the Property with the Deed of Trust to CBCI. 

7. Plaintiffs have waived any defects, acknowledged the encumbrance and agreed, in 

writing to pay twice; first in the 2017 Forbearance Agreement and second, in the Amendment to 

the 2017 Forbearance Agreement. 

8. Plaintiffs agreed in the 2017 Forbearance Agreements to pay the amounts in 

question by separate promise to the Antos Parties.  

9. The Antos Trust received an indirect benefit from the transactions related to the 

Deed of Trust. 

10. Mr. Antos testified that the Property was used as security in exchange for 

additional capital and release of other collateral from CBCI . 

11. Mr. Antos agrees with CBCI that Plaintiffs have failed to perform. 

12. NRS 107.500 is only required of owner-occupied housing.  

13. The doctrine of merger provides that “[w]henever a greater and a less estate 

coincide and meet in one and the same person, without any intermediate estate, the less is 

immediately merged in the greater, and thus annihilated.”  31 C.J.S. Estates § 153.  
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14. Plaintiffs have made no showing of the applications of the doctrine of merger in 

this case. As no interests have merged, and there is no showing of intent to merge 

15. The one-action rule “does not excuse the underlying debt.” Bonicamp v. Vazquez, 

120 Nev. 377, 382-83, 91 P.3d 584, 587 (2004).  

16. The One-Action Rule prohibits a creditor from “first seeking the personal 

recovery and then attempting, in an additional suit, to recover against the collateral.” Bonicamp, 

120 Nev. at 383, 91 P.3d at 587 (2004).  When suing a debtor on a secured debt, a creditor may 

initially elect to proceed against the debtor or the security.  If the creditor sues the debtor 

personally on the debt, the debtor may then either assert the one-action rule, forcing the creditor 

to proceed against the security first before seeking a deficiency from the debtor, or decline to 

assert the one-action rule, accepting a personal judgment and depriving the creditor of its ability 

to proceed against the security. NRS 40.435(3); Bonicamp, 120 Nev. at 383, 91 P.3d at 587 

(2004).  

17. The “One-Action Rule” was specifically waived by the debtor.  The Deed of Trust 

paragraph 6.21(a) states:  

Trustor and Guarantor each waive all benefits of the one-action 

rule under NRS 40.430, which means, without limitation, Trustor 

and Guarantor each waive the right to require Lender to (i) proceed 

against Borrower, any other guarantor of the Loan, any pledgor of 

collateral for any person’s obligations to Lender or any other 

person related to the Note and Loan Documents, (ii) proceed 

against or exhaust any other security or collateral Lender may 

hold, or (iii) pursue any other right or remedy for Guarantors’ 

benefit. 

 

18. The 2017 Forbearance Agreement paragraph 25 gives the benefit of cumulative 

remedies.  

The rights and remedies of CBCI under this Forbearance 

Agreement and the Amended Note and Modified Deed of Trust are 
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cumulative and not exclusive of any rights or remedies that CBCI 

would otherwise have, and may be pursued at any time and from 

time to time and in such order as CBCI shall determine in its sole 

discretion. 

 

19. The Court concludes as a matter of law that the Plaintiffs have not established 

facts or law to support the claim that the One-Action Rule bars recovery under the defaulted 

Note and Security documents.  

20. The Court’s Temporary Restraining Order, filed January 5, 2021, will remain in 

place pending further order of the Bankruptcy Court. 

21. If any conclusions of law are properly findings of fact, they shall be treated as if 

appropriately identified and designated. 

JUDGMENT 

 Based upon the foregoing Findings of Fact and Conclusions of Law, and other good 

cause appearing: 

  IT IS HEREBY ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares the third position Deed of Trust is a valid 

existing obligation against the Property.  

  IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the Note is a valid existing obligation. 

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the Pledge Agreement is a valid existing 

obligation of SJCV. 

 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that the acquisition of a membership interest in 

Spanish Heights does not merge the Defendants interests.  
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 IT IS FURTHER ORDERED, ADJUDGED AND DECREED that as to the 

Claims for Declaratory Relief, the Court declares that there has been a valid waiver of the One-

Action Rule. 

Dated this 6
th

 day of April, 2021 

 

_________________________________ 

Elizabeth Gonzalez, District Court Judge 

 

 

Certificate of Service 

I hereby certify that on the date filed, a copy of the foregoing Findings of Fact and 

Conclusions of Law was electronically served, pursuant to N.E.F.C.R. Rule 9, to all registered parties in 

the Eighth Judicial District Court Electronic Filing Program.  

           /s/ Dan Kutinac  

         Dan Kutinac, JEA 
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

(Proceedings commence at 10:05 a.m.)1

THE CLERK:  -- Rawling speaking from the courtroom. 2

We are now on record on the 10 a.m. calendar for the Honorable3

Natalie M. Cox, and the first matter on calendar is with4

regards to Spanish Heights Acquisition, Case Number 21-10501. 5

If we may have appearances, please?6

MR. GREENE:  Good morning, Your Honor.  This is James7

Greene.  I am general bankruptcy counsel for the Debtor, and I8

believe also on the line is Danielle Barraza, who works at9

Maier Gutierrez law firm, which is special counsel for the10

Debtor, to handle the state court litigation issues, and she11

may weigh in on some of the Court's inquiries about the12

so-called intertwined nature of the claims.13

THE COURT:  Thank you.14

MR. MUSHKIN:  Good morning, Your Honor -- good15

morning.  This is Mike Mushkin, Bar Number 2421, on behalf of16

5148, LLC, and related parties.17

MS. BARRAZA:  Good morning.  Danielle Barraza, Bar18

Number 13822.19

(Pause)20

THE COURT:  Okay, sorry about that.  I was on mute. 21

Good morning to everybody.22

MR. GREENE:  Good morning, Your Honor.23

THE COURT:  It wouldn't be the same if --24

MR. MUSHKIN:  Good morning.25

AA4404



3

          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

THE COURT:  -- it wouldn't be the same if I didn't do1

that before every hearing.  I am prepared to give my oral2

ruling; but before we do that, is there anything that we need3

to address?4

MR. GREENE:  Your Honor, this is James Greene for the5

Debtor.  I am prepared to address any questions if the Court6

has any after the supplemental briefing was done; but if the7

Court is prepared to go ahead and rule, then that's obviously8

the Court's discretion.9

THE COURT:  Thank you.  Mr. Mushkin, is there10

anything that we need to address before I proceed?11

MR. MUSHKIN:  No, Your Honor.12

THE COURT:  Okay.  All right.  Thank you.  Then I13

will proceed.  This is my proposed oral ruling -- sorry -- my14

oral ruling regarding the motion for sanctions at Docket 65.15

As I requested at the April 20, 2021 hearing, the16

parties filed supplemental briefs and related pleadings17

addressing the questions that I posed at the last hearing on18

this matter.  I have reviewed those papers, as well as all of19

the papers on the docket relating to this matter.  On20

February 10th, 2021, 5148 Spanish Heights, LLC, which I shall21

refer to as "Creditors" throughout this ruling, filed at22

Docket 17 an Emergency Motion to Dismiss the Case or, in the23

alternative, for Relief From the Automatic Stay.  24

Although Creditors' primary request for relief was25
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

dismissal of the entire bankruptcy case, Creditors' alternative1

request was for relief from the automatic stay, to permit2

Creditor to proceed with its rights and remedies under Nevada3

state law, including without limitation, proceeding with4

litigation pending in the Eighth Judicial District, Clark5

County, Nevada, designated as Case Number A-20-813439-C, and6

foreclosure of its deed of trust encumbering the real property7

located at 5184 [sic] Spanish Heights, Las Vegas, Nevada,8

81948.  And that is at Docket 17, Pages 1 and 2.9

On that same day, Creditor filed a motion for order10

shortening time, and a supporting declaration at Docket Numbers11

19 and 20.  In the supporting declaration of Creditors'12

counsel, Mr. Mushkin attested and (audio interference) as13

follows:14

At Paragraph 3.  "Creditor is a party to the15

litigation currently in process in the Eighth Judicial District16

Court, Clark County, Nevada, as Case Number A-20-81349-B, as17

well as the pending foreclosure of Debtors' real property."18

Paragraph 4.  "The property, the only real property19

and asset titled in the name of the Debtor, was in foreclosure,20

and had been noticed for a foreclosure pursuant to a notice of21

trustee sale recorded December 15th, 2020, which foreclosure22

sale was stayed by the filing of a motion for temporary23

restraining order and preliminary injunction in state court24

litigation."25
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

Paragraph 5.  "The judge advanced the legal issues1

relating to CBCI's note and deed of trust to a trial on the2

merits at the preliminary injunction hearing on February 1st,3

2021."4

Paragraph 6.  "On Day 3 of the trial, Debtor filed5

for Chapter 11 Bankruptcy."6

Paragraph 13.  "The movant asked that the Court hear7

the motion before February 26th, 2021, due to the pending court8

hearing scheduled for March 15, 2021, in the Eighth Judicial9

District, Clark County, Nevada, (indiscernible) Case Number10

A-20-813439-B."11

On February 11th, 2021, the Court granted Creditors'12

request at Docket 29 and scheduled the motion to dismiss and/or13

for stay relief on shortened time for March 9th, 2021.  At the14

March 9th hearing, the Court heard argument, and continued the15

matter to March 22nd for an oral ruling.  16

Despite the absence of a bankruptcy court order17

granting stay relief, on March 15th, 2021, Creditor18

nevertheless urged the state court to continue with the hearing19

and its ruling regarding the state court matter on which stay20

relief was requested, stating, quote:  "I," meaning Mr.21

Mushkin, "expected her," meaning me, Judge Cox, "to have22

submitted a ruling, at least to say to go ahead and go forward. 23

But I'm prepared, Judge.  I will try and make this as quick as24

possible, as you expressed your desire for us to hurry and25
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

finish." 1

That's at Docket 66-1 at Page 12, Lines 3 through 7.2

And while Creditor's counsel made statements during3

the state court hearings seemingly indicating that it was4

appropriate to proceed only against non-debtor parties, such5

comments fly in the case of Creditor's counsel's admission to6

the state court that, quote,7

"I am trying to get a straight line to foreclosure. 8

And as soon as I get the relief that I need from the9

Bankruptcy Court, then I'll have the ability to go10

forward.  That relief will have to go through the11

Bankruptcy Court, not through this Court, but your12

TRO should expire."13

That's at Docket 66-2, at Page 83, Lines 20 through14

24.15

And while Creditor's counsel urged the Court to16

proceed, while acknowledging that this Court had yet to issue17

its decision, Debtor's Counsel was strenuously objecting to18

proceeding with the trial.  19

On March 22nd, I read my oral ruling into the record20

denying without prejudice Creditor's Motion to Dismiss and/or21

Relief From the Automatic Stay.  I entered a formal order to22

that same effect on March 23rd at Docket 71.23

On April 6th, 2021, 14 days later, the state court24

entered its findings of fact and conclusions of law regarding25
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

the hearing conducted on March 15th.  In Footnote 2, the state1

court stated as follows:2

"The Court was advised on February 3rd, 2021, that3

Spanish Heights filed for bankruptcy protection.  The4

Court suspended these proceedings and stayed the5

matter for 30 days as to all parties, for Defendants6

to seek relief from stay.  As no order lifting the7

stay has been entered by the Bankruptcy Court,8

nothing in this order creates any obligations or9

liabilities directly related to Spanish Heights. 10

However, factual findings related to Spanish Heights11

are included in this decision.  The term "Plaintiff,"12

as used in the findings of fact and conclusions of13

law, is not intended to imply any action by this14

Court against the Debtor, Spanish Heights."15

Contrary to the Court's statement that nothing in its16

order creates any obligations or liabilities directly related17

to Spanish Heights, the state court issued the following order,18

which included:19

"It is hereby ordered, adjudged, and decreed that as20

to the claims for declaratory relief, the Court21

declares the third position deed of trust is a valid,22

existing obligation deed to the property.  It is23

further ordered, adjudged, and decreed that, as to24

the claims for declaratory relief, the Court declares25
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          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

that the note is a valid, existing obligation.1

"It is further ordered, adjudged, and decreed2

that as to the claims for declaratory relief, the3

Court declares that the pledge agreement is a valid,4

existing obligation of SJCV's.5

"It is further ordered, adjudged, and decreed6

that as to the claims for declaratory relief, the7

Court declares that the acquisition and membership8

interest in Spanish Heights does not moot the9

Defendant's interests.10

"It is further ordered, adjudged, and decreed11

that as to the claims for declaratory relief, the12

Court declares that there has been a valid waiver of13

the one action rule."14

While it appears that the state court did not15

actually find the Debtor obligated to Creditor, the ruling16

forecloses all of Debtor's defenses to liability, making a17

finding of liability a foregone conclusion.  As recently stated18

in In Re Moo Jeong, that's at 2020 WL 1277575 (9th Cir. B.A.P.19

March 16th, 2020).  As recently stated in that case,20

"To hold a party in contempt, the Movant must show by21

clear and convincing evidence that the party violated22

a specific and definite court order.  The automatic23

stay qualifies as a specific and definite court24

order.  The stay violation also must be willful.  For25
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purposes of finding contempt, willfulness does not1

depend on the party's intent or subjective belief. 2

All the Movant needs to show is that the contemnor3

knew of the automatic stay, and that he or she4

intended the actions that violated the stay."5

The Supreme Court recently clarified the legal6

standard governing contempt in a discharge context.  As held in7

Taggart v. Lorenzen, 139 S.Ct. 1795 in 2019, the Bankruptcy8

Court can exercise its discretion to impose civil contempt9

sanctions when the contemnor had, quote, "No objectively10

reasonable basis for concluding that its conduct might be11

lawful."  Put differently, when there was no fair ground of12

doubt as to whether the subject order barred the conduct the13

violator engaged in, the Court has the discretion to hold the14

violator in contempt of court.15

Although neither party raised the issue, this Court16

asked the parties to address in their supplemental briefs17

whether the state court's rulings involved causes of actions18

asserted by the Debtors and the counterclaims asserted by the19

Creditor.  Pursuant to the supplemental briefs, the Court was20

provided with the complaint and the counterclaims to allow it21

to compare the same to the state court judge's ruling.22

In pertinent part, Footnote 1 of the state court23

judge's rulings of fact and conclusions of law identifies the24

five issues that she was deciding.  The state court attributed25
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Issues A, B, and C to Creditor's counterclaim 14912, while1

attributing Issues D and E to Debtor's causes of action 3 and2

7.  3

As stated in Paxton, In Re Paxton, at 596 B.R. 6864

(Bankr. N.D. Cal. 2019), quote, "A party does not violate the5

stay by defending actions commenced by the Debtor," citing to6

In Re Palmdale Hills Property, LLC.  The stay -- which cited,7

"The stay does not prevent a defendant from protecting its8

interest against claims brought by the debtor."9

And also citing In Re Merrick, "An equitable10

principle of fairness requires a defendant to be allowed to11

defend itself from a Debtor's claims without imposing on him a12

gratuitous impediment.  The automatic stay does not tie the13

hands of a defendant while the plaintiff/debtor is given free14

rein to litigate."  And in In Re Smith, "The stay does not15

apply to actions commenced by the debtor against a third16

party."17

Based on the state court judge's attribution of18

Issues D and E to Debtor's complaint, and all amendments19

thereto, as well as my review of the same, Issues D and E20

involved Debtor's causes of action to which Creditor was21

defending itself.  Therefore, Creditor did not violate the22

automatic stay with regard to Issues D and E.23

However, Creditor did violate the automatic stay by24

proceeding on Issues A, B, and C, each of which the state court25
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judge determined related in pertinent part to Counterclaims 11

and 12 asserted against the Debtor.  The Court emphasizes that2

Issues A, B, and C clearly were issues relating to Creditor's3

counterclaims against the Debtor.  Creditor can hardly expect4

this Court to believe that it was unaware of its own5

counterclaims, or their relationship to the Debtor and the6

property of the estate.7

As stated in In Re Way, 229 B.R. 11 (9th Cir. B.A.P.,8

1998) "A counterclaim is an independent cause of action9

asserted under Federal Rule of Civil Procedure 13.  As such,10

the counterclaim is an action or proceeding against Debtor, and11

relief from the stay under Section 362(a)(1) must be sought in12

order to continue its prosecution post-petition."13

Applying the standard previously discussed regarding14

civil contempt, it is without doubt that the Creditor knew the15

automatic stay applied, as it filed a motion for relief from16

that automatic stay early on in this case, and prior to its17

March 15th hearing before the state court.18

The Court additionally finds that there was no fair19

ground of doubt regarding the applicability of the automatic20

stay.  First, the state court suspended its proceedings for 3021

days to allow Creditor to obtain relief from stay.  Then22

Creditor filed a motion for relief from the automatic stay for23

the purpose of proceeding with the March 15th state court24

hearing.  When I did not rule as quickly as Creditor wanted, it25

AA4413



12

          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

nevertheless decided to proceed with the state court hearing1

without insisting to the state court that the Debtor be severed2

from the action, or that absolutely no findings be entered3

whatsoever as to the Debtor.  It should have insisted that it4

wanted to limit the state court's ruling to only the causes of5

action asserted by the Debtor in its complaint.6

Instead, as I have stated already, despite the7

absence of a Bankruptcy Court order granting stay relief, on8

March 15, 2021, Creditor nevertheless urged the state court to9

continue with the hearing and its ruling regarding the state10

court matter on which stay relief was requested, repeating the11

same quote:12

"I," meaning Mr. Mushkin, "expected that" -- Judge13

Cox, "to have submitted a ruling, at least to say to14

go ahead and go forward.  But I'm prepared, Judge.  I15

will try and make this as quick as possible, as you16

expressed your desire for us to hurry and finish."17

And while Creditor's counsel made statements during18

the state court hearing seemingly indicating that it was19

appropriate to proceed only against non-debtor parties, such20

comments again, as I repeated, fly in the face of Creditor's21

counsel's admission to the state court that, "I am trying to22

get a straight line to foreclosure.  And as soon as I get the23

relief that I need from the Bankruptcy Court, then I'll have24

the ability to go forward.  That relief will have to go through25
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the Bankruptcy Court, not through this Court, but the TRO1

should expire."2

As is evident from the cases I have cited, it has3

been well-established law in the 9th Circuit for several years4

that proceeding on a counterclaim in a state court action5

against a debtor violates the automatic stay.  Furthermore,6

even after I entered an order denying the motion for relief7

from the automatic stay, there is nothing in the record8

indicating that Creditor informed the state court of this9

development at any time prior to the state court's entry of its10

findings of fact and conclusions of law entered on April 6th,11

2021.12

It appears that Attorney Mushkin knew Creditor was13

violating the stay.  The opposition raised the automatic stay,14

the state court was concerned about the automatic stay, and15

Attorney Mushkin on behalf of Creditor elected to proceed to a16

judgment without having obtained relief from stay.  For all17

these reasons, there is no fair ground of doubt that the18

automatic stay was being violated as to the counterclaims.  It19

is also without doubt that Creditor intended the actions that20

violated the stay by proceeding with the state court hearing on21

March 15th despite the fact that Creditor did not have an order22

from this Court granting relief from the automatic stay.23

In the words of Creditor's counsel, "the hearing24

proceeded in order to establish a straight line to foreclose25
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after obtaining stay relief from the Bankruptcy Court," yet1

it's difficult to imagine how Creditor would have a straight2

line to foreclosure after obtaining stay relief if, as the3

Creditor now alleges, the state court's findings of fact and4

conclusions of law had no effect whatsoever on Debtor or5

property of the estate.6

Additionally, and as alluded to by the state court7

judge's findings of fact and conclusions of law, Issues A, B,8

and C all require some interpretation of the forbearance9

agreement to which Debtor was a party.  Therefore, regardless10

of the limiting language that Creditor's counsel and/or the11

state court judge tried to inject into the March 15th hearing12

and the findings of fact and conclusions of law, the ultimate13

effect was that issues were tried and decided involving Debtor14

and property of the estate.15

For all of these reasons, the Court grants the motion16

in part with respect to Issues A, B, and C decided by the state17

court judge, and denies the motion in part with respect to18

Issues D and E decided by the state court judge.19

What I'd like to do is, Mr. Greene, I'd like for you20

to prepare an order.  I would also like to schedule a hearing21

regarding sanctions, and I want to discuss with the parties22

whether you'd like to set up a briefing schedule and then --23

and we can agree on a date in the future for hearing.24

MR. MUSHKIN:  Your Honor, if I may, I'd like to be25
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heard before we address those issues.1

THE COURT:  Okay, Mr. Mushkin.2

MR. MUSHKIN:  Your Honor, I believe the Court has3

made an error in two regards.  First, the Debtor is not a party4

to the forbearance agreements.  SJCV is the party that is5

obligated to the Antos parties, to CBC.  The Debtor is not a6

party to those agreements.  It didn't exist until those7

agreements were executed.8

The second is the repeated comments about "straight9

line to foreclosure."  I make that comment openly, and I make10

that comment to this judge as well as to the other judge. 11

There is -- the obligations and questions -- in question are12

those of SJCV.  SJCV is a party to the state court action.  13

I was clear.  The Court was clear.  Those actions14

were taken against those parties, and the fact that the Court15

did not dissolve its TRO is further evidence that I did, and16

the Court did, everything appropriate to make the findings17

against non-debtor parties who are the obligors, not SHAC.  18

The Debtor is merely the owner of the property.  Your19

Honor, I appreciate the Court's ruling.  I just wanted to make20

those two comments for the record.  I believe they are21

significant.  Thank you for the time.22

THE COURT:  And thank you, Mr. Mushkin.  I do want to23

be accurate.  My issue with the -- and without having the24

benefit of being able to look at (audio interference) very25
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quickly, but I am looking at my notes regarding the forbearance1

agreement, and with respect to both the breach of contract2

claim -- Counterclaim Number 1, as well as Counterclaim Number3

2, at least Counterclaim Number 2 specifically references the4

forbearance agreement, and Debtor is also listed at -- you5

know, the title of the claim is Breach of the Covenant of Good6

Faith and Fair Dealing, Forbear -- regarding Forbearance7

Agreement, and then it includes Debtor, SJCV and holdings, but,8

important --9

MR. MUSHKIN:  Your Honor, that is correct, because10

that is a required pleading.  They are the holder of the11

property.  They hold title.  But the obligations in the12

operating agreement, in the forbearance agreement, and in all13

of the transaction documents, are obligations of SJCV, and the14

"straight line to foreclosure" comment is specifically15

referencing one of the obligations of SJCV, which was to quiet16

title for all of those judgments and other liens, which they17

never even attempted.  So the only way to quiet title to those18

is going to be through a foreclosure.  That is why that19

reference was made.20

But rest assured, Your Honor, I said in Court, we21

have to come back to the Bankruptcy Court for relief against22

the Debtor; and respectfully, Judge, I did not intend to23

violate the stay.  I would never intentionally violate a stay,24

but the Debtor signed the stipulation -- excuse me.  SJCV25
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stipulated to these issues.  They rested their case.  For my1

client to not be able to finish is a violation of their due2

process rights.  They are clearly, clearly entitled to finish3

on the non-debtor parties.4

And so respectfully, Judge, I'll -- you know, I'm5

going to do whatever you want, but no way did we intend to6

create this problem.  As you recall from when we argued before7

the order, I asked you if you would allow us to go over and8

finish.  You said I denied your request.  The judge -- in front9

Judge Gonzalez, I asked for another date.  She said I can't10

give you one for a long time.  I said, Judge, we just need a11

few hours.  We're not going to do anything that affects the12

estate.13

And my last comment, Judge, the debt relief actions14

are the plaintiff's debt relief, trying to invalidate the15

agreements.  The counterclaims are simply saying that the16

agreements are valid.  The Debtor also makes those very same17

claims.  That's why she relates them to the debt relief.  Those18

are the Debtor's claims, not the counterclaims.  While the19

Court acknowledges they overlap, they overlap because they20

must.  We're trying to enforce the agreement, they're trying to21

invalidate the agreement.  22

Respectfully, Judge, we did not proceed on our23

counterclaims.  The bulk of our counterclaims are fraud based.24

THE COURT:  I have --25
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MR. GREENE:  Your Honor, this is James Greene.  May I1

heard really briefly?  I'll be much shorter.  Your Honor, I2

think the Court has made a ruling and Counsel -- oh, I'm sorry.3

THE COURT:  Mr. Greene.  Let me proceed first, and4

then I will get -- I want (audio interference) but I want to5

address a couple points raised by Mr. Mushkin.  6

Mr. Mushkin, I spent --7

MR. GREENE:  Okay.  I apologize, Your Honor.8

THE COURT:  That's okay.  9

Mr. Mushkin, I've spent a lot of time reviewing the10

record here, and I know that there was several indications that11

the Court was attempting in state court to attempt to rule12

around the automatic stay.  But the bottom line is, that that13

was not effective.  We can -- I don't have the ability right14

now to double-check every issue you've stated about the15

forbearance agreement, but it doesn't change my ruling.  16

The issues in -- of A, B, and C, even admitted to by17

the judge, she's the one that -- who actually wrote that in her18

order, those issues all revolve around counterclaims against19

the Debtor.  They certainly involve property of the estate, and20

they certainly affect the Debtor's ability to defend itself21

with respect to any action pending in the state court.22

So I don't -- I -- there's nothing that I'm going to23

change about my order today.  I disagree with -- you know, I24

read the transcript.  I disagree with your assertions.  There25
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was no strenuous effort to try to make sure that this did not1

proceed against the debtor, there being findings against2

debtor.  So again, I'm not going to continue to defend my3

decision, but I did want to address that.  4

Mr. Greene, you can speak now.5

MR. GREENE:  Your Honor, I apologize, I started to6

speak and then I didn't realize you were speaking.  That's why7

I kept going, and I apologize for that.8

Your Honor, you've made your rulings.  Mr. Mushkin9

seems to be trying to argue his motion after the fact, and I10

think we should just proceed with the briefing issue, and11

Mr. Mushkin knows what his remedies are.  So, let us know what12

your thoughts are on what you'd like from us as far as further13

briefing or evidence.14

THE COURT:  Well, I would -- so let's -- I guess15

let's talk about timing.  (Audio interference) Mr. Mushkin, are16

you going to want to have some discovery with respect to the17

damages issue?  That will obviously weigh in on how far out we18

set this for hearing.  19

I certainly want some briefings to address that.  And20

I would want it to be -- Mr. Greene, I would like to have your21

brief first.  I would like Mr. Mushkin to be able to respond to22

it.  You can then have a reply.  But I am open to setting this23

as an evidentiary hearing that would allow for discovery.24

MR. GREENE:  Your Honor, this is James Greene.  Your25
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Honor, the only damages that we have ever indicated we were1

requesting were the attorneys' fees for the Maier Gutierrez2

firm at the March 15th hearing and surrounding that, and then3

the attorneys' fees and costs for prosecuting this motion for4

sanctions.  So there are no damages beyond that, any5

consequential damages beyond that.  We are simply basically6

seeking the damages for the professional fees relating to7

enforcing the automatic stay.  So I'm not sure how much8

discovery would be necessary.9

We have already, in fact, filed fee applications that10

I think have a lot of the information, but I can certainly file11

a tailored declaration with the attorneys' fees, just relating12

to what we're asking for.  But that -- just so the Court knows,13

that's all the damages we're asking for.  We're not asking for14

any damages beyond that.  And under the 9th Circuit case laws I15

referenced in my original filing and the supplemental brief,16

under -- we don't have grounds under 362(k) because it's not an17

individual debtor, and there is no ground -- there are no18

grounds under 105 for punitive damages or anything, and we have19

never requested those.  So that should streamline any20

discovery, I would think.21

THE COURT:  I agree.  Mr. Mushkin, I'll let you weigh22

in on that in a second, but then I would just like to see from23

you, Mr. Greene, like you said, a more tailored motion that24

sets forth the (audio interference) supported by declarations. 25
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I would like counsel to be available at the hearing, though,1

for cross-exam if necessary, but that seems like that --2

MR. GREENE:  Of course.3

THE COURT:  -- that should be (audio interference).4

Mr. Mushkin, do you have an issue with that?  I would5

allow you to file an opposing brief, or an opposition, and we6

can just set the hearing out. 7

Mr. Greene, it doesn't sound like that's going to8

take very long.  We could set this hearing out for 30 days, and9

just have a normal, in the ordinary course, briefing?10

MR. GREENE:  This is James Greene.  Yes, Your Honor,11

I could have a declaration with our itemized fees by probably12

middle of next week.  I guess that would be May 9th?  Excuse13

me, May -- well, let me just -- maybe the 28th?  By the 28th?14

THE COURT:  Yeah, let's do that.  And then 30 days15

from the 28th, we can set it for hearing, and then it would16

just be -- the opposition would be due in the ordinary course,17

and any reply due in the ordinary course.18

MR. MUSHKIN:  Your Honor?19

THE COURT:  Let's set that -- yes, Mr. Mushkin?20

MR. MUSHKIN:  As much as I would like to streamline21

and get this quickly before the Court, I'm somewhat at a loss22

because I don't know what they're going to seek.  And until I23

know what they're going to seek, and the form in which they24

seek it, I don't know if I will need discovery to understand25
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what they've done.1

The -- and then that -- Your Honor, I guess I would2

also expect the Court to temper that by -- because of the parts3

of the ruling that are enforced by the Court -- that are not4

violative of the stay.  So I just don't know, but I'll do5

whatever the Court wishes.  I do want an opportunity, if I need6

it, to get some information about these billings.  We were in7

court --8

THE COURT:  And I --9

MR. MUSHKIN:  I'm sorry, Judge.  We were in court and10

in front of Judge Gonzalez for about three and a half hours.11

THE COURT:  Okay.  All right.  Well then, I will12

certainly entertain the request, once you've had a chance to13

see the motion, to -- you know, to get some discovery and14

continue the hearing if need be.  But right now, let's go ahead15

and set it.  Mr. Greene, I'd like to see your papers filed by16

the 28th of May.17

MR. GREENE:  Okay.  Thank you, Your Honor.18

THE COURT:  Sure.  Ms. Rawlings, what's 30 days after19

the 28th?20

THE CLERK:  Your Honor, are you looking for exactly21

30 days, or just a hearing after that?22

THE COURT:  A hearing after that.  It doesn't have to23

be on the -- it can be on the regular calendar, just -- it can24

be on a Tuesday calendar, just at -- ten o'clock would be fine.25
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THE CLERK:  We can use June 29th or July 6th.1

MR. MUSHKIN:  I'm not available July 6th, Your Honor.2

THE COURT:  Okay.  How about the following --3

MR. GREENE:  Your Honor, this is James Greene.4

THE COURT:  Go ahead.5

MR. GREENE:  Either of those dates work for me, if6

Mister -- June 29th is fine with me.7

THE COURT:  Well, let's go -- let's push it out just8

a little bit.  Is the 13th available, Ms. Rawlings?9

THE CLERK:  Yes, Your Honor.10

THE COURT:  Let's do -- let's set it right now for11

10 a.m. on the 13th.  And like I said, the opposition and12

replies would just be due in the ordinary course, pursuant to13

Local Rules.14

MR. MUSHKIN:  And you're going to take evidence on15

that date, Your Honor?16

THE COURT:  I will.17

MR. MUSHKIN:  Thank you, Your Honor.18

THE COURT:  Sure.19

MR. GREENE:  Your Honor, would you like me to put the20

appropriate dates in the order based on this hearing?21

THE COURT:  Yes, please.22

MR. GREENE:  And I, of course, will run it by23

Mr. Mushkin.24

THE COURT:  Absolutely.  Okay.  Well, (audio25

AA4425



24

          ACCESS TRANSCRIPTS, LLC                       1-855-USE-ACCESS (873-2223)

interference) conclude the hearing.  Thank you.1

MR. GREENE:  Thank you, Your Honor.2

MR. MUSHKIN:  Thank you, Your Honor.3

THE COURT:  Off record.4

THE CLERK:  Thank you, Your Honor.  Off record.5

(Proceedings concluded at 10:38 a.m.)6

* * * * *7

8

9

10

11

12

13

C E R T I F I C A T I O N14

15

I, Alicia Jarrett, court-approved transcriber, hereby16

certify that the foregoing is a correct transcript from the17

official electronic sound recording of the proceedings in the18

above-entitled matter.19

20

21

22
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RPLY 
JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
MAIER GUTIERREZ & ASSOCIATES 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Telephone: 702.629.7900 
Facsimile: 702.629.7925 
E-mail: jag@mgalaw.com     
 djb@mgalaw.com  
 
Attorneys for Plaintiffs 
 
 

 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC, a Nevada Limited Liability 
Company; SJC VENTURES HOLDING 
COMPANY, LLC, d/b/a SJC VENTURES, LLC, 
a Delaware Limited Liability Company, 
 
                                            Plaintiffs, 
vs. 
 
CBC PARTNERS I, LLC, a foreign Limited 
Liability Company; CBC PARTNERS, LLC, a 
foreign Limited Liability Company; 5148 
SPANISH HEIGHTS, LLC, a Nevada Limited 
Liability Company; KENNETH ANTOS AND 
SHEILA NEUMANN-ANTOS, as Trustees of 
the Kenneth & Sheila Antos Living Trust and the 
Kenneth M. Antos & Sheila M. Neumann-Antos 
Trust; DACIA, LLC, a foreign Limited Liability 
Company; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 
 
                                            Defendants. 

 

 
Case No.:   A-20-813439-B 

Dept. No.:  XI 

  

 
PLAINTIFFS’ REPLY IN SUPPORT OF 
MOTION TO AMEND THE COURT’S 
FINDINGS OF FACT, CONCLUSIONS OF 
LAW, AND ORDER, OR 
ALTERNATIVELY FOR 
RECONSIDERATION 
 
Hearing Date: June 4, 2021 
Hearing Time: In Chambers  

 
 AND RELATED CLAIMS. 

 

 

 Plaintiffs Spanish Heights Acquisition Company (“SHAC”) and SJC Ventures Holding 

Company, LLC, d/b/a SJC Ventures LLC (“SJC”) (collectively “Plaintiffs”), by and through their 

Case Number: A-20-813439-B
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attorneys of record, MAIER GUTIERREZ & ASSOCIATES, hereby file this reply in support of the motion 

to amend, or alternatively, for reconsideration of the Court’s Findings of Fact, Concluisions of Law, 

and Order (“FFCL”) filed on April 6, 2021, with notice of entry thereof filed on April 20, 2021.  

Specifically, the Court’s FFCL did not address the March 2021 dilution of Defendants’ claimed 

membership interest in SJC, which resulted in SJC becoming the 100% owner of SHAC, and how that 

ownership affects the declaratory relief claims that were adjudicated by the Court in the FFCL 

following the preliminary injunction hearing and non-jury trial that was held on February 1-3, 2021, 

and March 15, 2021. 

This reply is made and based upon the memorandum of authorities, the exhibits attached 

hereto, and the papers and pleadings on file in this matter.   

 DATED this 28th day of May, 2021. 

 Respectfully submitted, 

MAIER GUTIERREZ & ASSOCIATES 

 

_/s/ Danielle J. Barraza_________________ 

JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I.  LEGAL ARGUMENT 

In their opposition, Defendants argue that Plaintiffs have presented “gross misrepresentations 

of the underlying documents” before insisting that “SJCV is no longer a member of Spanish Heights 

Acquisition Company, LLC (“SHAC”)”. Opp. at p. 3. Ironically, that itself is a gross 

misrepresentation, as this Court never issued such a finding or conclusion in its Findings of Fact and 

Conclusions of Law (“FFCL”) filed on April 6, 2021.  

To the contrary, the Court merely ruled that the Pledge Agreement (that SJCV never executed) 

“is a valid existing obligation of SJCV.”  FFCL at p. 20.  The Pledge Agreement states that the 
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“Secured Party shall have the right, at any time in Secured Party’s discretion after a Non-Monetary 

Event of Default . . . to transfer to or to register in the name of Secured Party or any of Secured Party’s 

nominees any or all of the Pledged Collateral.”  FFCL at p. 12.   

But what is not addressed by the FFCL is whether SHAC or SJC actually ever incurred a “Non-

Monetary Event of Default,” especially in light of CBC Partners I, LLC admittedly materially 

defaulting on the Forbearance Agreement by failing to make payments on the first and second 

mortgage. 

Also unaddressed by the FFCL is whether CBC Partners I, LLC’s “notice” sent on April 1, 

2020 which stated that it was exercising its rights under the Pledge Agreement “by transferring the 

pledged collateral to [CBC Partners I, LLC’s] nominee CBC Partners, LLC” actually served to transfer 

SJC’s rights to SHAC to CBC Partners, LLC, again as that notice came after CBC Partners I, LLC 

had already defaulted on the Forbearance Agreement.  FFCL at p. 15, ¶ 71.  

All of this is pertinent to the claims for declaratory relief as to the Pledge Agreement, although 

a decision on this motion may need to be stayed until after trial has determined which party materially 

breached the Forbearance Agreement, and whether any alleged breach by Plaintiffs was excused due 

to a material breach committed by CBC Partners I, LLC. 

Further, this Court’s FFCL did not address the dilution event that occurred in March 2021 with 

respect to SHAC’s ownership.  Because SJC issued a capital call in March of 2021 which the 

Defendants declined to participate in, any membership interest that Defendants (including 5148 

Spanish Heights, LLC or CBC Partners I, LLC) claim to have in SJC under the Pledge Agreement has 

been diluted as a result of SJC becoming the 100% owner of SHAC.   

As the Court found, the only party that actually executed an Assignment of Company and 

Membership Interest in SHAC was the Antos Trust – not SJC.  FFCL at p. 15, ¶ 72.  It is therefore 

unclear how Defendants can legitimately argue that “SJCV is no longer a member” of SHAC, as the 

Court never found that SJC issued an assignment of its interest, and the Court never found that SJC 

or SHAC defaulted on the Amended Forbearance Agreement.  As such, the March 2021 capital call 

was in fact valid, and Defendants’ failure to participate in that capital call resulted in their claimed 

interest (received from the Antos Trust) was diluted. 
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The Court did not address the March 2021 dilution event in its FFCL.  As such, Plaintiffs are 

simply seeking clarification or reconsideration on that issue (especially as now the Defendants appear 

to be under the impression that SJC is no longer a member of SHAC) even if such direction from the 

Court indicates that this issue will be decided following trial on the remaining claims..  

II. CONCLUSION 

Based on the foregoing, Plaintiffs request that the Court reconsider or in the alternative amend 

its FFCL regarding the March 2021 dilution event that occurred in SHAC’s membership interest, as 

a result of the Defendants failing to participate in the validly-noticed Capital Call.  Such non-

participation resulted in SJC becoming the 100% owner of SHAC. 

 DATED this 28th day of May, 2021. 

 Respectfully submitted, 

MAIER GUTIERREZ & ASSOCIATES 
 
 
_/s/ Danielle J. Barraza_________________ 

JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 Pursuant to Administrative Order 14-2, a copy of the PLAINTIFFS’ REPLY IN SUPPORT 

OF MOTION TO AMEND THE COURT’S FINDINGS OF FACT, CONCLUSIONS OF LAW, 

AND ORDER, OR ALTERNATIVELY FOR RECONSIDERATION was electronically filed on 

the 28th day of May, 2021, and served through the Notice of Electronic Filing automatically 

generated by the Court's facilities to those parties listed on the Court's Master Service List as 

follows: 

Michael R. Mushkin, Esq. 
MUSHKIN & COPPEDGE 

6070 South Eastern Avenue, Suite 270 
Las Vegas, Nevada 89119 

Attorneys for Defendants CBC Partners I, LLC, CBC Partners, LLC,  
5148 Spanish Heights, LLC, and Dacia LLC 

 

 

 

  
 

 

 
 
 

/s/ Danielle Barraza 

An Employee of MAIER GUTIERREZ & ASSOCIATES 
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PRINT DATE: 06/07/2021 Page 1 of 1 Minutes Date: June 04, 2021 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
NRS Chapters 78-89 COURT MINUTES June 04, 2021 

 
A-20-813439-B Spanish Heights Acquisition Company LLC, Plaintiff(s) 

vs. 
CBC Partners I LLC, Defendant(s) 

 
June 04, 2021 3:00 AM Motion to Reconsider  

 
HEARD BY: Gonzalez, Elizabeth  COURTROOM: Chambers 
 
COURT CLERK: Valeria Guerra 
 
 

JOURNAL ENTRIES 

 
The Court having reviewed Motion to Amend FFCL or Alternatively Reconsider and the related 
briefing and being fully informed, states that the dilution event was not part of the scope described in 
footnote 1 and the issue will be decided following trial on the remaining claims or appropriate 
motion practice. Counsel for Movant is directed to submit a proposed order approved by opposing 
counsel consistent with the foregoing within ten (10) days and distribute a filed copy to all parties 
involved in this matter. Such order should set forth a synopsis of the supporting reasons proffered to 
the Court in briefing.  This Decision sets forth the Court s intended disposition on the subject but 
anticipates further order of the Court to make such disposition effective as an order. 
 
CLERK’S NOTE: A copy of this minute order was distributed via Odyssey File and Serve. - 
vg//6/7/21 
 
 

Case Number: A-20-813439-B

ELECTRONICALLY SERVED
6/7/2021 9:42 AM
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NOT 
JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
MAIER GUTIERREZ & ASSOCIATES 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Telephone: 702.629.7900 
Facsimile: 702.629.7925 
E-mail: jag@mgalaw.com     
 djb@mgalaw.com  
 
Attorneys for Plaintiffs 
 
 

 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 
SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC, a Nevada Limited Liability 
Company; SJC VENTURES HOLDING 
COMPANY, LLC, d/b/a SJC VENTURES, LLC, 
a Delaware Limited Liability Company, 
 
                                            Plaintiffs, 
vs. 
 
CBC PARTNERS I, LLC, a foreign Limited 
Liability Company; CBC PARTNERS, LLC, a 
foreign Limited Liability Company; 5148 
SPANISH HEIGHTS, LLC, a Nevada Limited 
Liability Company; KENNETH ANTOS AND 
SHEILA NEUMANN-ANTOS, as Trustees of 
the Kenneth & Sheila Antos Living Trust and the 
Kenneth M. Antos & Sheila M. Neumann-Antos 
Trust; DACIA, LLC, a foreign Limited Liability 
Company; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 
 
                                            Defendants. 
 

 
Case No.:   A-20-813439-B 
Dept. No.:  XI 
  
 
NOTICE OF THE BANKRUPTCY COURT 
FINDING THAT DEFENDANTS 
VIOLATED THE STAY OF LITIGATION 
RESULTING IN VOID FFCL 
 
 

 
AND RELATED CLAIMS. 

 

 

 Plaintiff SJC Ventures Holding Company, LLC, d/b/a SJC Ventures LLC (“SJC” or 

“Plaintiff”), by and through its attorneys of record, MAIER GUTIERREZ & ASSOCIATES, hereby files 

Case Number: A-20-813439-B

Electronically Filed
8/6/2021 3:31 PM
Steven D. Grierson
CLERK OF THE COURT
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this notice regarding the proceedings taking place in the SHAC Bankrupcy case.   

Debtor Spanish Heights Acquisition Company, LLC (“SHAC”) filed a petition under Chapter 

11 of the United States Bankruptcy Code on February 3. 2021 (“Petition Date”).  As a result of that 

filing, an Automatic Stay arose prohibiting any opposing parties in pending litigation from 

commencing or continuing litigation against SHAC.  11 U.S.C. §362(a)(1), (3) and (6).  Promptly 

thereafter, three entities that were parties in litigation with Debtor that was pending on the Petition 

Date (the “CBC Parties”) filed a motion seeking to dismiss SHAC’s bankruptcy case or to obtain relief 

from the Automatic Stay (“Stay Relief Motion”).  A hearing on the Stay Relief Motion was held on 

March 9, 2021 at which time the Bankruptcy Court took the matter under advisement.  As a result, the 

Automatic Stay remained in effect.    

Despite failing to obtain dismissal of SHAC’s case or relief from the Stay, the CBC Parties 

chose to proceed with trial in this instant action on March 15, 2021, in the hope of getting a “straight 

line to foreclose” on SHAC’s real property.   

Thereafter, SHAC filed a motion in the Bankruptcy Court asserting that the continuation of 

the state court trial on March 15, 2021 violated the Automatic Stay (“Stay Violation Motion”).  While 

the Stay Violation Motion was pending, this Court issued its FFCL on April 6, 2021, which adversely 

affected SHAC on at least three issues that were part of the CBC Parties’ counterclaims against SHAC 

(“FFCL”).  Those issues are: 

(a) Contractual interpretation and/or validity of the underlying “Secured Promissory Note 

between CBC Partners I, LLC, and KCI Investments, LLC, and all modifications;  

(b) Interpretation and/or validity of the claimed third-person Deed of Trust and all 

modifications thereto, and determination as to whether any consideration was provided in 

exchange for the Deed of Trust; and  

(c) Contractual interpretation and/or validity of the Forbearance Agreement, Amended 

Forbearance Agreement and all associated documents/contracts. 

See 4/6/2021 FFCL, on file, at fn. 1. 

At a hearing on May 18, 2021, the Bankruptcy Court issued its ruling regarding the Stay 

Violation Motion holding that “there is no fair ground of doubt that the automatic stay was being 
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violated as to the counterclaims.  It is also without doubt that Creditor [the CBC Parties] intended the 

actions that violated the stay by proceeding with the state court hearing on March 15th despite the fact 

that Creditor did not have an order from this Court granting relief from the automatic stay.”  See 

Exhibit 1 hereto, page 13, lines 16-23.  The Bankruptcy Court later held a hearing on appropriate 

sanctions for the stay violations and that issue remains under submission with the Bankruptcy Court. 

The law concerning the effect of the Automatic Stay on actions take in violation of the Stay 

has been crystal clear in the Ninth Circuit for at least 30 years:  Such actions are VOID.  The seminal 

Ninth Circuit case on this issue is Schwartz v. United States (In re Schwartz), 954 F.2d 569, 571 (9th 

Cir. 1992) (“Our decision today clarifies this area of the law by making clear that violations of the 

automatic stay are void, not voidable.”).  Since issuing the Schwartz ruling, the Ninth Circuit has 

repeatedly and clearly reiterated that actions taken in violation of the automatic stay are void.  Burton 

v. Infinity Capital Mgmt., 862 F.3d 740, 746 (9th Cir/ 2017); Contractors’ State License Bd. Of Calif. 

V. Dunbar (In re Dunbar), 245 F.3d 1058, 1062 (9th Cir. 2001); Gruntz v. County of Los Angeles (In 

re Gruntz), 202 F.3d 1074, 1081-1082 (9th Cir. 2000).   

Because actions taken in violation of the Automatic Stay are void (and not voidable), a debtor 

need take no action to have the action unwound or otherwise declared void.  It is as if the action simply 

had not occurred.  Gruntz, 202 F.3d at 1081 (“The automatic stay is self-effectuating, effective upon 

the filing of the bankruptcy petition.”).  The Bankruptcy Court has the exclusive jurisdiction to 

determine the scope of the automatic stay and whether to grant relief from the stay.  Id. (“Any state 

court modification of the automatic stay would constitute an unauthorized infringement upon the 

bankruptcy court’s jurisdiction to enforce the stay.”). 

In this case, the Bankruptcy Court has determined that the trial held on March 15, 2021 

violated the automatic stay specifically as it relates to the following issues: 

(a) Contractual interpretation and/or validity of the underlying “Secured Promissory Note 

between CBC Partners I, LLC, and KCI Investments, LLC, and all modifications;  

(b) Interpretation and/or validity of the claimed third-person Deed of Trust and all 

modifications thereto, and determination as to whether any consideration was provided in 

exchange for the Deed of Trust; and  

(c) Contractual interpretation and/or validity of the Forbearance Agreement, Amended 
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Forbearance Agreement and all associated documents/contracts. 

See Ex. 1 at p. 2.  As a result, the findings from that trial related to those issues are void and it is as if 

they never happened.  Id. at 1082 (“‘judicial proceedings in violation of the automatic stay are void.’”) 

(quoting Phoenix Bond & Indemnity Co. v. Shamblin (In re Shamblin), 890 F2d 123, 125 (9th Cir. 

1989)).  By logical extension, therefore, the majority of this Court’s FFCL issued on April 6, 2021 is 

similarly void, at least as to the issues identified by the Bankruptcy Court in its ruling.  SHAC submits 

that it is literally impossible to separate out the issues addressed at the March 15, 2021 trial and treat 

them as if they somehow avoid the effect of the automatic stay.  Therefore, to the extent that any 

subsequent ruling is based on the testimony and arguments made on March 15, 2021 and the resulting 

FFCL, those actions are void as well. 

 DATED this 6th day of August, 2021. 

 Respectfully submitted, 

MAIER GUTIERREZ & ASSOCIATES 

 

_/s/ Joseph A Gutierrez_________________ 

JOSEPH A. GUTIERREZ, ESQ. 
Nevada Bar No. 9046 
DANIELLE J. BARRAZA, ESQ. 
Nevada Bar No. 13822 
8816 Spanish Ridge Avenue 
Las Vegas, Nevada 89148 
Attorneys for Plaintiffs 

 

 

 

 

 

 

 

 

 

 

AA4436



 

5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
 

CERTIFICATE OF SERVICE 

 Pursuant to Administrative Order 14-2, a copy of the NOTICE OF THE BANKRUPTCY 

COURT FINDING THAT DEFENDANTS VIOLATED THE STAY OF LITIGATION 

RESULTING IN VOID FFCL was electronically filed on the 6th day of August, 2021, and served 

through the Notice of Electronic Filing automatically generated by the Court's facilities to those 

parties listed on the Court's Master Service List as follows: 

Michael R. Mushkin, Esq. 
MUSHKIN & COPPEDGE 

6070 South Eastern Avenue, Suite 270 
Las Vegas, Nevada 89119 

Attorneys for Defendants CBC Partners I, LLC, CBC Partners, LLC,  
5148 Spanish Heights, LLC, and Dacia LLC 

 

 

 

  
 

 

 
 
 

/s/ Brandon Lopipero 

An Employee of MAIER GUTIERREZ & ASSOCIATES 
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James D. Greene, Esq. 
Nevada Bar No. 2647      
GREENE INFUSO, LLP      
3030 South Jones Boulevard 
Suite 101 
Las Vegas, Nevada 89146 
Telephone: (702) 570-6000 
Facsimile: (702) 463-8401 
E-mail: jgreene@greeneinfusolaw.com 
 
Attorneys for Debtors-in-Possession 
 
 

 
UNITED STATES BANKRUPTCY COURT 

 
DISTRICT OF NEVADA  

 
In re:  
 
SPANISH HEIGHTS ACQUISITION 
COMPANY, LLC, 

 
Debtor. 

 

Bankruptcy No. BK-S-21-10501-NMC 

 

 

 Chapter 11 

 

ORDER GRANTING IN PART AND 

DENYING IN PART MOTION FOR 

SANCTIONS FOR VIOLATION OF 

AUTOMATIC STAY OF BANKRUPTCY 

CODE SECTION 362(a) AND RELATED 

RELIEF 

 

Hearing Date:  May 18, 2021 

Hearing Time:  10:00 a.m. 

 

 

Debtor’s Motion for Sanctions for Violation of the Automatic Stay of Bankruptcy Code 

§362(a) and Related Relief (“Sanctions Motion”) came on for hearing at the above date and time, 

the Honorable Natalie M. Cox, United State Bankruptcy Judge, presiding.  Debtor was 

__________________________________________________________________
Entered on Docket 
May 26, 2021

Case 21-10501-nmc    Doc 119    Entered 05/26/21 14:21:17    Page 1 of 4
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represented by James D. Greene, Esq. of Greene Infuso, LLP and Danielle J. Barraza, Esq. of 

Maier Gutierrez & Associates.  Parties 5148 Spanish Heights, LLC, CBC Partners I, LLC and 

CBC Partners, LLC (collectively “CBC Parties”) were represented by Michael R. Mushkin Esq. 

of Mushkin & Coppedge.  No other appearances were entered.  For the reasons stated on the 

record at the hearing and incorporating those findings of fact and conclusions of law herein 

pursuant to Federal Rule of Bankruptcy Procedure 7052, and with good cause appearing,  

IT IS HEREBY ORDERED that the Motion is Granted in part and the Court finds that the 

CBC Parties violated the automatic stay of 11 U.S.C. §362(a) with respect to the items designated 

as issues (a), (b), and (c) on ECF No. 79-2, page 3, note 1, lines 17-20; 

IT IS FURTHER ORDERED that the Motion is Denied with respect the issues designated 

as issues (d) and (e) on ECF 79-2, page 3, note 1, lines 21-23; 

IT IS FURTHER ORDERED that the Debtor is entitled to an award of sanctions against 

the CBC Parties for their stay violations under the standards of Taggart v. Lorenzen, 139 S. Ct. 

1795 (2019); 

IT IS FURTHER ORDERED that Debtor’s counsel shall submit briefing and evidence 

supporting its claims for damages as a result of the CBC Parties’ stay violations on or before May 

28, 2021;  

IT IS FURTHER ORDERED that the CBC Parties may file any opposition and related 

documents or evidence relating to the Debtor’s damage claims on or before June 29, 2021; 

IT IS FURTHER ORDERED that the Debtor may file a reply in support of its damages 

claim on or before July 6, 2021; 
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IT IS FURTHER ORDERED that a hearing regarding Debtor’s request for sanctions shall 

be held on July 13, 2021 at 10:00 a.m.  

Submitted by: 

GREENE INFUSO, LLP 

/s/ James D. Greene 
JAMES D. GREENE, ESQ. 
3030 South Jones Boulevard, Suite 101 
Las Vegas, Nevada 89146 

Approved by: 

MAIER GUTIERREZ & ASSOCIATES 

/s/ Danielle Barraza 

Danielle Barraza 

8816 Spanish Ridge Ave  

Las Vegas, Nevada 89148 

Approved by:  

MUSHKIN & COPPEDGE 

/s/ Michael R. Mushin 

Michael R. Mushkin, Esq. 

6070 South Eastern Ave Ste 270 

Las Vegas, Nevada 89119 
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LOCAL RULE 9021 CERTIFICATION 

 
In accordance with LR 9021, counsel submitting this document certifies that the order accurately 
reflects the court’s ruling and that (check one): 
 

 The court has waived the requirement set forth LR 9021(b)(1). 
 

 No party appeared at the hearing or filed an objection to the motion. 
 

 I have delivered a copy of this proposed order to all counsel who appeared at the 
hearing, and any unrepresented parties who appeared at the hearing, and each has approved or 
disapproved the order, or failed to respond, as indicated below [list each party and whether the 
party has approved, disapproved, or failed to respond to the document]:  
 

 I certify that this is a chapter 7 or 13 case, that I have served a copy of this order 
with the motion pursuant to LR 9014(g), and that no party has objected to the form or content of 
the order. 
 

# # # 
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