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JAMES A ORONOZ, ESQ. 

Nevada Bar No. 6769 

RACHAEL E. STEWART, ESQ. 

Nevada Bar No. 14122 

ORONOZ & ERICSSON, LLC 

1050 Indigo Drive, Suite 120 

Las Vegas, Nevada 89145 

Telephone: (702) 878-2889 

Facsimile: (702) 522-1542 

jim@oronozlawyers.com 

Attorneys for Petitioner 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 

JOSHUA BACHARACH, 

 

 Petitioner, 

 

 vs. 

 

WILLIAM GITTERE, in his official capacity 

as the Warden of the Ely State Prison; 

CHARLES DANIELS, in his official capacity 

as Director of the Nevada Department of 

Corrections; and the STATE OF NEVADA, 

 

 Respondents. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

CASE NO.    C-14-299425-1 

 

DEPT. NO.   IX 

 

 

 )  

 

REPLY TO STATE’S RESPONSE TO PETITIONER’S SUPPLEMENTAL POST-

CONVICTION PETITION FOR WRIT OF HABEAS CORPUS AND REQUEST FOR 

EVIDENTIARY HEARING  

 Petitioner, JOSHUA BACHARACH, by and through his counsel of record, JAMES A. 

ORONOZ, ESQ., and RACHAEL E. STEWART, ESQ., hereby files this Reply to State’s 

Response to Petitioner’s Supplemental Post-Conviction Petition for Writ of Habeas Corpus and 

Request for Evidentiary Hearing pursuant to NRS Chapter 34. This Reply, including the 

following Points and Authorities, is made upon the pleadings and papers already on file, and 
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any evidentiary hearing and oral argument of counsel deemed necessary by the Court. 

Petitioner, JOSHUA BACHARACH, alleges that he is being held in custody in violation of the 

Fifth, Sixth, and Fourteenth Amendments of the Constitution of the United States of America, 

as well as Articles I and IV of the Nevada Constitution. 

DATED this 7th day of April, 2020. 

   

/s/ James A. Oronoz                x 

James A. Oronoz, Esq. 

Nevada Bar No. 6769 

Rachael E. Stewart, Esq. 

Nevada Bar No. 14122 

1050 Indigo Drive, Suite 120 

Las Vegas, Nevada 89145 

Attorneys for Petitioner 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

I. The Trial Court created a structural error because the Trial Court threatened 

Eufrasia Nazaroff prior to her testimony in front of the jury. Trial Counsel was 

ineffective for failing to object to the Trial Court’s threats toward Ms. 

Nazaroff.  

 

In the Response, the State argues that Mr. Bacharach waived “any allegation of judicial 

error by failing to raise this claim on direct appeal.” State’s Response (“Response”), at 9. The 

State further argues that Mr. Bacharach cannot demonstrate good cause and prejudice to 

overcome this procedural default. Response, at 9.  

The State’s argument on this issue is mistaken. NRS 34.724 and NRS 34.810(1)(b)(2) 

allow a petitioner to raise claims of constitutional violations in post-conviction habeas 

proceedings. In fact, NRS 34.724 provides:  

(1) Any person convicted of a crime and under sentence of death or imprisonment who 

claims that the conviction was obtained, or that the sentence was imposed, in violation 

of the Constitution of the United States or the Constitution or laws of this State, or who 

claims that the time the person has served pursuant to the judgment of conviction has 

been improperly computed, may, without paying the filing fee, file a postconviction 

petition for writ of habeas corpus to obtain relief from the conviction or sentence or to 

challenge the computation of time that the person has served.  

 

NRS 34.810(1)(b)(2) precludes claims that could have been “Raised in a direct appeal 

or prior petition for a writ of habeas corpus or postconviction relief...” However, NRS 

34.810(1)(b)(2) does not contradict NRS 34.724 and preclude claims of constitutional 

violations. NRS 34.724 expressly permits a petitioner to challenge a conviction that violates the 

Constitution of the United States or the Constitution of Nevada. 

In support of its arguments, the State cites Evans v. State, 117 Nev. 609, 28 P.3d 498 

(2001) and Franklin v. State, 110 Nev. 750, 752, 877 P.2d 1058, 1059 (1994), disapproved of 

by Thomas v. State, 115 Nev. 148, 979 P.2d 222 (1999). In Evans, the Nevada Supreme Court 

held that “A court must dismiss a habeas petition if it presents claims that either were or could 

have been presented in an earlier proceeding, unless the court finds both cause for failing to 
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present the claims earlier or for raising them again and actual prejudice to the petitioner.” 

Evans, 117 Nev. at 646. Additionally, the Evans Court held that “Claims of ineffective 

assistance of counsel are properly presented in a timely, first post-conviction petition for writ of 

habeas corpus.” Id.  

Moreover, in Franklin, the Nevada Supreme Court dealt with a case where the 

petitioner filed a post-conviction petition for habeas corpus because his plea counsel did not 

inform him of his ability to file a direct appeal. The Franklin Court provided examples of 

situations where a defendant who pleaded guilty would need to appeal from his judgment of 

conviction and would be able to do so under Nevada law. The Franklin Court did not preclude 

constitutional claims from being raised in post-conviction proceedings.  

Here, Mr. Bacharach’s claim was properly raised in his post-conviction petition. As 

explained in Weaver v. Massachusetts, to raise a structural error under an ineffective-assistance 

claim, a petitioner must show both the attorney’s deficient performance and prejudice. 137 

S.Ct. 1899, 1910, 198 L.Ed.2d 420 (2017). In accordance with Weaver, Mr. Bacharach showed 

both deficient performance and prejudice in his Supplemental Petition. See, Supplemental 

Petition, at 13-14. Trial Counsel was deficient for failing to object to the threatening 

admonishment and protect Mr. Bacharach’s rights to due process and a fair trial. Counsel’s 

deficiency caused prejudice because Mr. Bacharach went to trial with a critical witness having 

been threatened by the Trial Court.  

Contrary to the State’s assertions, Mr. Bacharach properly raised this issue in his post-

conviction habeas proceedings. Trial Counsel did not object and protect the record. Moreover, 

Trial Counsel did not even recognize the impropriety of the threatening admonishment. 

Accordingly, Mr. Bacharach raised the issue at his first opportunity.  
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Next, the State argues that Mr. Bacharach’s claim is meritless. Response, at 10. The 

State argues that the Court admonished Eufrasia Nazaroff outside the presence of the jury to 

ensure that she did not testify to inadmissible evidence. Response, at 10-11.  

To be clear, the fact that the Court admonished Ms. Nazaroff against testifying about 

inadmissible evidence is not the issue at hand. The issue is the threatening manner in which the 

Court admonished Ms. Nazaroff.  

The State distinguishes Webb v. Texas, 409 U.S. 95, 93 S. Ct. 351, 34 L. Ed. 2d 330 

(1972), and argues that the threats made by the Trial Court in this case did not rise to the level 

of the trial court’s admonishment in Webb. Response, at 12. Moreover, the State argues 

“Indeed, the Court did not show any indication that he believed Nazaroff was going to lie on 

the stand.” Response, at 12. The State also argues “Further, the record does not indicate that the 

Court was attempting to convince Nazaroff not to testify.” Response, at 12.  

The State’s distinguishing of the Webb case is misguided. In Webb, the United States 

Supreme Court specifically explained that the problem with the trial court’s admonishment was 

that the court exerted “such duress on the witness’ mind as to preclude him from making a free 

and voluntary choice whether or not to testify.” Webb, 409 U.S. at 98. That same standard 

applies to the instant case as well. The Trial Court in this case admonished Ms. Nazaroff to the 

extent that he threatened that she would “go to jail” and threatened to have “somebody to come 

get your child.” Trial Tr. 137, November 2, 2015. The Trial Court’s admonishment clearly 

threatened Ms. Nazaroff’s personal liberty and her right to maintain custody of her own 

children. It would be inconceivable for these threats not to cause “such duress” on Ms. 

Nazaroff’s mind that would preclude her “from making a free and voluntary choice whether or 

not to testify.” See, Webb, 409 U.S. at 98.  
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Additionally, the State argues that the Court’s remarks were within the authorized 

powers of NRS 50.115(1) because both Trial Counsel and the State notified the Court that the 

witness was uncooperative. Response, at 12. The State also asserts that there was concern that 

the witness would testify to inadmissible evidence. Response, at 12. Finally, the State asserts 

that “Thus, in order to protect Petitioner’s rights to a fair trial, the Court appropriately 

admonished Nazaroff who was proven to be an uncooperative witness to both parties.” 

Response, at 12.  

The State’s argument about Ms. Nazaroff’s cooperativeness again misses the issue. 

There is no way to know whether Ms. Nazaroff testified truthfully, regardless of her willingness 

to cooperate. The Trial Court admonished Ms. Nazaroff before she testified in front of the jury. 

The admonishment caused a structural error because the Trial Court’s admonishment was so 

threatening that Ms. Nazaroff could not have made the “free and voluntary choice” to testify 

truthfully. Because of the Trial Court’s threatening admonishment and Trial Counsel’s failure 

to object to the threats, there is no way to know what Ms. Nazaroff would have said without the 

threats of incarceration or losing her children.  

Finally, the State incorrectly argues that Trial Counsel was not ineffective for failing to 

object to the Court’s admonishment because “any objection would have been futile.” Response, 

at 12. An objection by Trial Counsel would have protected the record as to Mr. Bacharach’s 

rights to due process and a fair trial. Trial Counsel’s failure caused Mr. Bacharach to suffer the 

prejudice of having a critical witness testify under duress based on fear of incarceration and 

losing her children. Therefore, Counsel was ineffective.  

For these reasons, the Trial Court and Trial Counsel caused a structural error in Mr. 

Bacharach’s case. This Court must now reverse Mr. Bacharach’s conviction and order a new 

trial.  
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II. Ineffective Assistance of Counsel 

 

a. Trial Counsel was ineffective for failing to object to Detective Jaeger’s 

improper expert testimony.  

 

Trial Counsel has a duty to provide effective assistance of counsel. U.S. Const. Amends. 

V, VI, and XIV; Nevada Const. Art. I. Counsel is ineffective when (1) counsel’s performance is 

deficient based on an objective standard of reasonableness, and (2) counsel’s deficiency caused 

prejudice to the defendant. Strickland v. Washington, 466 U.S. 668, 687–688, 104 S. Ct. 2052, 

80 L. Ed. 2d 674 (1984). Prejudice occurs when there is a reasonable probability that but for 

counsel’s errors, the result of the trial would have been different. Kirksey v. State, 112 Nev. 980, 

988, 923 P.2d 1102, 1107 (1996).  

NRS 50.275 provides:  

 

If scientific, technical or other specialized knowledge will assist the trier of fact to 

understand the evidence or to determine a fact in issue, a witness qualified as an expert 

by special knowledge, skill, experience, training or education may testify to matters 

within the scope of such knowledge. 

 

In its Response, the State argues that Detective Jaeger “offered proper lay testimony for 

each of the four subjects for which Petitioner takes issue.” Response, at 13. The State’s 

arguments fail for several reasons.  

First, the State argues that Detective Jaeger testified about gunshot residue based on his 

experience working “for the Las Vegas Metropolitan Police Department (LVMPD) for 

seventeen years and was within the past two years appointed as a Detective for the Force 

Investigation Team.” Response, at 13. The State further argues that Detective Jaeger’s 

testimony was based on “his seventeen years of law enforcement experience wherein he did not 

recall a single instance in which he had collected gunshot residue as it was his experience that it 

is not reliable.” Response, at 14.  
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 Essentially, the State argues that Detective Jaeger and his team did not request testing 

for gunshot residue because he believed it to be unreliable. During his testimony, Detective 

Jaeger admitted that he had not personally collected gunshot residue during his career. 

I don’t think I’ve ever collected gunshot residue because it’s just so erratic. It 

can be transferred really easily and it’s just not reliable. Trial Tr. 105, November 

4, 2015.  

 

 The State’s argument is belied by Detective Jaeger’s own admission at trial. The State 

argues that he did not collect the gunshot residue in this case because of his own experience as 

a detective, but Detective Jaeger testified that he had never collected gunshot residue. Clearly, 

his admission of never having collected gunshot residue undermines the State’s assertion that 

he had experience in doing so.  

 Furthermore, Detective Jaeger explained the properties of how gunshot residue behaves. 

He explained that it “spreads in the air.” Trial Tr. 106, November 4, 2015. He explained that it 

can get on equipment, hands, and clothes. Id. He explained that “as soon as someone’s touched 

that residue, it is passed.” Id. Finally, he explained that “it’s just not reliable and it’s just not 

something that’s used.” Id.  

 Again, this shows that Detective Jaeger had knowledge about the properties of gunshot 

residue, even though he had never collected or tested it himself. He could not have testified to 

those properties of gunshot residue based on his own experience. Therefore, he was testifying 

as an expert on gunshot residue because he gave scientific, technical, and specialized opinions 

that were not based on his experience and were offered to assist the jury with understanding the 

facts in issue.  

 Second, the State argues that Detective Jaeger relied on his own experience and 

common knowledge to testify about the characteristics of cartridge casings. Response, at 14. 
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Additionally, the State argues that it did not “inappropriately rely on Jaeger’s testimony and 

argue that “common sense” dictated the trajectory of the casings.” Response, at 14.  

 The State’s argument is mistaken. Detective Jaeger specifically addressed how cartridge 

casings would be ejected depending upon how a person held a handgun or leaned his body. 

Trial Tr. 109, November 4, 2015. Detective Jaeger further explained his own theory as to why 

they could not locate any of the casings at the scene.  

 While it is true that Detective Jaeger would have experience shooting his own firearms 

during the course of his career, his own experience does not explain his qualification to analyze 

how casings would react to another person shooting the gun. Additionally, Detective Jaeger’s 

own experience as an officer would not allow him to predict the behavior of cartridge casings 

based on the manner in which other individuals hold their guns, stand, or move. Id. at 109. 

These opinions would have come through scientific training. It is clear that the State offered 

Detective Jaeger’s testimony on this issue at trial to assist the jury with understanding the facts 

related to the behaviors of cartridge casings.   

 Furthermore, the State mischaracterized Mr. Bacharach’s argument about the State’s 

reliance on Detective Jaeger’s testimony at trial. Mr. Bacharach did not argue that the State 

“inappropriately” relied on Detective Jaeger’s testimony about the casings. To be clear, Mr. 

Bacharach argued that the State relied on Detective Jaeger’s testimony to support the closing 

arguments at trial. In other words, Detective Jaeger’s improper expert testimony was integral to 

the State’s theory of the case. Therefore, he should have been properly noticed and qualified as 

an expert before being allowed to testify about this evidence.   

Third, the State argues that Detective Jaeger testified about bullet proof vests because 

“he used his years of experience as a detective for LVMPD to explain the rating system for 

bulletproof vests.” Response, at 14. The State’s assertion is mistaken. At trial, Detective Jaeger 
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testified about the vest found in evidence and explained the rating systems for different types of 

vests. His explanation went beyond that of personal experience because he assisted the trier of 

fact with technical explanations to understand the facts in issue regarding the bullet proof vest 

in evidence.  

Fourth, the State argues that Detective Jaeger used common knowledge and his 

experience as an officer to explain “the trajectory of bullets.” Response, at 14. The State argues 

that this testimony was not “scientific, technical, and specialized.” Response, at 14. The State, 

however, is mistaken. At trial, Detective Jaeger used a tennis ball analogy to explain the angles 

and trajectory of bullets. Trial Tr. 117, November 4, 2015. Contrary to the State’s argument, it 

is not “common sense” to use an analogy to explain the scientific details of predicting and 

analyzing bullet trajectories. He explained technical terms and concepts to assist the trier of fact 

with understanding the evidence without being qualified as an expert.  

Accordingly, Detective Jaeger’s testimony was not lay testimony. He went beyond the 

scope of using his experience as an officer and common knowledge to explain scientific, 

technical, and specialized knowledge to assist the jury with understanding facts in issue. 

Therefore, Trial Counsel should have objected to this unqualified expert testimony.   

Thus, Trial Counsel was ineffective for failing to object to this improper expert 

testimony, and this Court should reverse Mr. Bacharach’s conviction.  

b. Trial Counsel was ineffective for failing to object to DDA Thompson’s 

improper argument regarding the definition of reasonable doubt.  

 

Criminal defendants are entitled to effective assistance of counsel. U.S. Const. Amends. 

V, VI, and XIV; Nevada Const. Art. I. Ineffective assistance of counsel occurs when (1) counsel’s 

performance is deficient based on an objective standard of reasonableness, and (2) counsel’s 

deficiency caused prejudice to the defendant. Strickland, 466 U.S. at 687–688. Prejudice occurs 
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when there is a reasonable probability that but for counsel’s errors, the result of the trial would 

have been different. Kirksey v. State, 112 Nev. 980, 988, 923 P.2d 1102, 1107 (1996).  

Nevada law provides a clear standard for reasonable doubt. NRS 175.211 provides:  

1. A reasonable doubt is one based on reason. It is not mere possible doubt, but is such a 

doubt as would govern or control a person in the more weighty affairs of life. If the 

minds of the jurors, after the entire comparison and consideration of all the evidence, 

are in such a condition that they can say they feel an abiding conviction of the truth of 

the charge, there is not a reasonable doubt. Doubt to be reasonable must be actual, not 

mere possibility or speculation. 

 

2. No other definition of reasonable doubt may be given by the court to juries in criminal 

actions in this State. 

 

Attorneys may not “quantify, supplement, or clarify the statutorily prescribed standard” 

for reasonable doubt. Daniel v. State, 119 Nev. 498, 521, 78 P.3d 890 (2003).  

In the Response, the State argues that the trial prosecutor’s comment on reasonable 

doubt during closing argument “was not improper or prejudicial.” Response, at 16. The State 

further argues that the jury was properly instructed with the Jury Instructions filed on 

November 5, 2015. Response, at 16. Finally, the State argues that the prosecutor did not 

quantify reasonable doubt, but rather, used the evidence “to argue that the element of 

identification as to who committed the crimes was established.” Response, at 17. In other 

words, the State argues that it “did not modify the standard of reasonable doubt.” Response, at 

17.  

 The State’s arguments misrepresent the issue. The State correctly asserts that the 

prosecutor was arguing the element of identity during the portion of the closing argument in 

question. However, during that argument, the prosecutor argued, “But, if we’ve proven beyond 

a reasonable doubt that he committed one of them then it must be his identity as to all of them.” 

Trial Tr. 166, November 4, 2015.  
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The State’s closing argument at issue was not about the evidence. The State argued that 

it could establish criminal liability by way of identity for multiple counts without having to 

prove the element of identity beyond a reasonable doubt for each count. In other words, the 

State’s argument effectively told the jury that the State did not have the burden to prove every 

element of every count beyond a reasonable doubt.  

Trial Counsel was ineffective for failing to object to the improper rendition of the 

reasonable doubt standard. Had Counsel objected, there is a reasonable probability that the result 

of the trial would have been different because the jury would not have convicted Mr. Bacharach 

on all of the counts. Therefore, this Court should reverse the conviction and grant Mr. Bacharach 

a new trial. 

III. Mr. Bacharach’s Pro Per Claims 

The State improperly argues that Mr. Bacharach “incorporates by reference” the claims 

he raised in his pro per petition. Response, at 17. The State relies on Evans v. State, 117 Nev. 

609, 647, 28 P.3d 498, 523 (2001) to assert that “the Nevada Supreme Court has rejected 

incorporation by reference in the habeas context.” Response, at 17.  

The State is mistaken. The situation in Evans is not applicable to the instant case.  The 

Evans Court dealt with a petitioner who included a section in his opening brief “that asserts that 

trial counsel were ineffective “for the reasons set forth” in the issues raised in the rest of the 

brief.” Evans, 117 Nev. at 647. The Evans Court held that it would not accept “such 

conclusory, catchall attempts to assert ineffective assistance of counsel.” Id. at 647.  

Here, Mr. Bacharach has not made any “catchall” attempt to raise his claims, nor has he 

incorporated his claims by reference. Mr. Bacharach filed his pro per Petition for Writ of 

Habeas Corpus on November 8, 2017. In the Supplemental Petition, Mr. Bacharach 

supplemented the pro per claims and specifically requested that the Court issue a written 
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decision on each claim. Mr. Bacharach’s pro per Petition is a valid legal document, and he has 

requested that the Court rule on each issue that he raised.  

1. The District Court violated Mr. Bacharach’s Sixth Amendment right to a fair trial 

for refusing to grant Trial Counsel’s request for a mistrial when witness Eufrasia 

Nazaroff testified regarding the LVMPD Gang Unit.  

 

The State argues that Mr. Bacharach’s claim must be rejected pursuant to the doctrines 

of law of the case and res judicata because it was rejected on direct appeal. Response, at 17. 

“Under the law of the case doctrine, issues previously determined by this court on appeal may 

not be reargued as a basis for habeas relief.” Pellegrini v. State, 117 Nev. 860, 888, 34 P.3d 519 

(2001).  

The State also argues that the Court has already denied the issue of judicial error by 

“denying the motion for mistrial.” Response, at 18. The State argues, “Re-litigation of this issue 

is precluded by the doctrine of res judicata.” Response, at 18. In support of this argument, the 

State cites Exec. Mgmt., Ltd. v. Ticor Title Ins. Co., 114 Nev. 823, 834, 963 P.2d 465, 473 

(1998), citing Univ. of Nevada v. Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994), 

holding modified by Exec. Mgmt., Ltd. v. Ticor Title Ins. Co., 114 Nev. 823, 963 P.2d 465 

(1998).  

While these cases provide a framework for analyzing issue preclusion under res 

judicata, the Nevada Supreme Court clarified both of these cases in Five Star Capital Corp. v. 

Ruby, 124 Nev. 1048, 1055, 194 P.3d 709 (2008), holding modified by Weddell v. Sharp, 131 

Nev. 233, 350 P.3d 80 (2015). The Nevada Supreme Court held that claims of issue preclusion 

must be analyzed under a four-factor test: “(1) the issue decided in the prior litigation must be 

identical to the issue presented in the current action; (2) the initial ruling must have been on the 

merits and have become final; ... (3) the party against whom the judgment is asserted must have 

been a party or in privity with a party to the prior litigation; and (4) the issue was actually and 
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necessarily litigated.” Five Star Capital Corp., 124 Nev. at 1055. In its Response, the State did 

not consider these four factors to argue that issue preclusion applies. Regardless,  the State’s 

argument for issue preclusion fails.  

The issue in Mr. Bacharach’s post-conviction Petition has not already been decided in a 

prior litigation. On direct appeal, Mr. Bacharach litigated the issue of judicial error for denying 

the mistrial under the abuse of discretion analysis. Here, Mr. Bacharach has raised a claim of 

constitutional error. Mr. Bacharach has not previously raised the issue of constitutional error in 

any proceedings. As the State cannot meet even the first factor for arguing issue preclusion, the 

argument must fail.  

Therefore, the doctrines of res judicata and law of the case do not apply because the 

constitutional error was not previously litigated. Therefore, Mr. Bacharach requests that the 

Court consider the merits of this claim and reverse his conviction. 

2. The District Court violated Mr. Bacharach’s Sixth Amendment right to a fair trial 

because the Court did not allow Trial Counsel to cross examine the LVMPD officer 

about the body camera video.  

 

The State argues that this claim is waived because Mr. Bacharach did not raise it on 

direct appeal. Response, at 19. The State’s argument is mistaken.  

NRS 34.724 provides:  

 

(1) Any person convicted of a crime and under sentence of death or imprisonment 

who claims that the conviction was obtained, or that the sentence was imposed, in 

violation of the Constitution of the United States or the Constitution or laws of this 

State, or who claims that the time the person has served pursuant to the judgment of 

conviction has been improperly computed, may, without paying the filing fee, file a 

postconviction petition for writ of habeas corpus to obtain relief from the 

conviction or sentence or to challenge the computation of time that the person has 

served.  

 

Although Mr. Bacharach did not raise this claim on direct appeal, NRS 34.724 does not 

preclude him from arguing this issue as a violation of his constitutional rights. Therefore, the 

Court should consider the merits of this claim and reverse Mr. Bacharach’s conviction. 
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3. Trial Counsel was ineffective for failing to “suppress or impeach” a witness who 

presented conflicting statements at trial.  

 

Under Strickland, Counsel has a duty to provide effective assistance of counsel. Counsel 

is ineffective when (1) the performance is deficient based on an objective standard of 

reasonableness, and (2) the deficiency prejudiced the defendant such that the result of the trial 

was rendered unreliable. Strickland, 466 U.S. at 687–688.  

 Here, Mr. Bachrach asserted that Trial Counsel had readily available evidence to 

impeach the witnesses who identified him at trial. However, Trial Counsel did not use this 

evidence. Mr. Bacharach requests that the Court reverse his conviction and grant him a new 

trial. At a minimum, this Court should grant Mr. Bacharach an evidentiary hearing to expand 

the record on this issue.  

4. The District Court violated Mr. Bacharach’s rights by admitting a “tainted” and 

“unreliable” in-court identification.  

 

The State argues that Mr. Bacharach has raised a “bare and naked claim” by not 

indicating “how the identifications were suggestive and tainted.” Response, at 26. This is 

mistaken.  

NRS 34.724 allows a petitioner to raise claims of constitutional violations. Mr. Bacharach 

has raised a claim that his rights were violated. Thus, the Court should grant him an evidentiary 

hearing to present testimony on the issue and expand the record on this claim. 

IV. Cumulative Error 

The State argues that the cumulative error analysis should not apply to “the post-

conviction Strickland context.” Response, at 26.  However, Nevada law does not preclude 

cumulative error review. Additionally, Mr. Bacharach has claimed cumulative error based on 

the numerous errors in this case—not just ineffective assistance of counsel. The State has not 

addressed any other error at all.  
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In Nevada, cumulative error analysis turns on the following factors: (1) whether the 

issue of guilt or innocence is close; (2) the quantity and character of the error; and (3) the 

gravity of the crime charged. DeChant v. State, 116 Nev. 918, 927, 10 P.3d 108 (2000).  

As Mr. Bacharach has demonstrated in his Petition and Supplement, the issue of guilt or 

innocence was close, the errors were numerous, and the crimes charged were severe. Thus, Mr. 

Bacharach requests that this Court find cumulative error in this case and reverse his conviction. 

V.  Evidentiary Hearing 

 The State argues that expanding the record is not necessary in this case because the 

Petition “can be disposed of with the existing record.” Response, at 28.  

The State’s argument is incorrect. Mr. Bacharach has, in fact, raised claims that would 

entitle him to relief in both his Petition and Supplemental Petition. Therefore, Mr. Bacharach 

requests that this Court grant an evidentiary hearing to allow him to present evidence to support 

his claims.  

CONCLUSION 

Mr. Bacharach’s conviction must be reversed. For the reasons outlined in Mr. 

Bacharach’s Petition and Supplemental Petition, this Court must vacate his conviction and 

grant him a new trial. In the alternative, Mr. Bacharach requests that this Court grant an 

evidentiary hearing to allow him to present evidence and expand the record in support of his 

claims.  

 DATED this 7th day of April, 2020. 

   

/s/ James A. Oronoz                x 

JAMES A. ORONOZ, ESQ. 

Nevada Bar No. 6769 

RACHAEL STEWART, ESQ. 

Nevada Bar No. 14122 

1050 Indigo Drive, Suite 120 

Las Vegas, Nevada 89145 

Attorneys for Petitioner 
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Clark County District Attorney 
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 Nevada Attorney General 

 100 N. Carson Street 
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 Ely State Prison 

 P.O. Box 1989 
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JAMES A. ORONOZ, ESQ. 
Nevada Bar No. 6769 
Oronoz & Ericsson, LLC 
1050 Indigo Drive, Suite 120 
Las Vegas, Nevada 89145 
Telephone: (702) 878-2889 
Facsimile: (702) 522-1542 
jim@oronozlawyers.com 
Attorney for Appellant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

JOSHUA BACHARACH,        ) 
           ) 
   Appellant,       )      CASE NO.  C-14-299425-1 
           ) 

v.      )      DEPT. NO. IX 
         ) 

THE STATE OF NEVADA,      )            
           )      NOTICE OF APPEAL 
   Respondent.       ) 
           ) 

 

NOTICE is hereby given that Appellant JOSHUA BACHARACH hereby appeals to the 

Nevada Supreme Court from the Findings of Fact, Conclusion of Law and Order rendered in this 

action on the 5th day of May, 2021.  

 DATED this 6th day of May, 2021. 

 

      ORONOZ & ERICSSON, LLC 
       

 
     /s/ James A. Oronoz, Esq.                    / 

JAMES A. ORONOZ, ESQ. 
Nevada Bar No. 6769 
1050 Indigo Drive, Suite 120 
Las Vegas, Nevada 89145 
Telephone: (702) 878-2889 
Attorney for Appellant 

  

Case Number: C-14-299425-1

Electronically Filed
5/6/2021 8:09 AM
Steven D. Grierson
CLERK OF THE COURT
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STEVEN B. WOLFSON 
Clark County District Attorney 
PDMotions@clarkcountyda.com 
 

CERTIFICATE OF MAILING  

The undersigned hereby certifies that service was completed by sending a copy of this 

Notice of Appeal via U.S. mail on this 6th day of May, 2021, to the following recipient pursuant 

to NRAP 3(d)(2).  

JOSHUA BACHARACH, ID# 090607 
c/o Ely State Prison 
P. O. Box1989  
Ely, NV 89301 
 
AARON FORD 
Nevada Attorney General  
100 N. Carson Street 
Carson City, NV 89701 
 

             
      /s/ Jan Ellison                                             / 

An Employee of Oronoz & Ericsson, LLC 
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