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CHRONOLOGICAL TABLE OF CONTENTS TO APPENDIX

This matter arises from an order denying Appellant’s
Petition for Judicial Review. The entire administrative record
was filed with the District Court below on November 9, 2020,

In order to provide a clearer index, the tables below list
administrative documents by the date they were filed in the
administrative forum (i.e. between January 16, 2020 and September
25, 2020), instead of the date that the administrative records
were filed in the district court (November 9, 2020).

All administrative records appear on the tables below with

(1) a “*”; (2) the date of filing in the administrative forum;

and (3) citations to the appropriate portion of the Record on
Appeal (pgs. October 14, 2020-November 2, 2020, vols. 1-2) filed

in district court on November 9, 2020.
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(b) and NRAP 30(f), I certify that I
am an employee of the State of Nevada, Nevada Attorney for
Injured Workers, and that on August **, 2021, the foregoing
APPELLANT’S APPENDIX was electronically filed with the Clerk of
Court for the Nevada Supreme Court by using the Nevada Supreme
Court’s e-filing system (Eflex). Participants in this case who
are registered with Eflex as users will be served by the E-flex

system as follows:

LISA WILTSHIRE ALSTEAD, ESQ.
Lwiltshire@mcdonaldcarano.com

LUCAS FOQLETTA, ESQ.
Lfcletta@mcdonaldcarano.com

DATED: _9)3b

SIGNED; @F“iw




In the matter of the Contested Hearing Number: 2001962-JL

Industrial Insuyance Claim of: Claim Number: 19493J090454
SUSAN HOPKINS WASHOE COUNTY
11660 ANTHEM DR ATTN: CELESTE WALLICK
SPARKS, NV 80441 1001 E 9TH ST, BLDG D, STE 120
RENO, NV 89512
/

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on December 20, 2019, and a
Hearing was scheduled for January 13, 2020. The Hearing was held on

January 13, 2020, in accordance with Chapters 616 and 617 of the Nevada
Revised Statutes.

The Claimant was present by telephone conference call. The Employer was

represented by Sharolyn Wilson by telephone conference call. The Insurer was
represented by Lidia Perez of CCMSI by telephone conference call.

The Claimant appealed the Insurer's determination dated December 5, 2019.
The issue before the Hearing Officer is claim denial.

DECISION AND QRDER
The determination of the Insurer is hereby AFFIRMED,

Pursuant to NRS 616.150, an injured employee is not entitled to receive
compensation unless the employee establishes by a preponderance of the
evidence that the injury arose out of and in the course of employment. For an
injury to arise out of employment, the Claimant must show there is a link
between the conditions of the workplace and how those conditions caused the
injury and how the origin of the injury is related to the risk involved within the
scope of employment. An injury at the job location is not sufficient to hold that
the injury arose out of and in the course and scope of employment. See Rio
Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 939 P.2d 1043 (1997); and
Mitchell v. Clark County Sch. Dist.,, 121 Nev. 179, at 182, 111 P.3d 1104 (20085).
In the instant matter, the Claimant was on a break and walking outside to get
some exercise, tripped, fell and fractured her toe, Having reviewed the
subrmitted evidence and in consideration of the representations made at today’s
hearing, the Hearing Officer finds the evidence fails to support that the injury
arose out of the Claimant’s employment and conditions thereof, As auch, the
Hearing Officer finds the Claimant has failed to meet the burden of proof to
support a compensable industrial injury.

An 1



In the Matter of the Qteawd .

Industrial Insurance Claim of: SUSAN HOPKINS
Hearing Number: 2001962-JL.
Page Two

APPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer.

IT IS SO ORDERED this 16th day of January, 2020,

Jagon Luis, Hearing Officer



The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DRCIBION ARD QRDER was
deposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mail system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of
Adminietration, Hearings Division, 1050 E. Williams Street, Suite 400, Carson
City, Nevada, to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

WASHOE COUNTY

ATIN: CELESTE WALLICK

1001 E 9TH ST, BLDG D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 E 9TH ST

RENO NV 89512

CCMSI

PO BOX 20068
RENO, NV 89515-0068

R L

Rebekah Higginbotham
Employee of the State of Nevada

Dated this 16th Jf:f uary, 2020,
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From: Washos County To: 6878441 Page: 7 14 Date: 2/714/2020 4:47:28 PM

REQUEST FOR HEARING BEFORE THE APPEALS OF
NEVADA DEPARTMENT OF ADMINISTRATION li"{E&EIVED
HEARINGE DIVISION

In th ted ring Number: 2001962 FEB 14 200
- In the matter of the Contes Hearing Number: 196241,
Industrisl Insurance Claim of: Claim Number:  19493J000NSmASE Bogisn "
SUSAN HOPKINS WASHOE COUNTY
11660 ANTHEM DR ATTN: CELESTE WALLICK
SPARKS, NV 89441 1001 E 9TH ST, BLDG D, STE 120

RENO, NV 89512

| WISH TO APPEAL THE HEARING OFFICER DECISION DATED: anuary 18,2020

(Please attach a copy of the Hearing Officer’s Declsion)

PERSON REGUESTING APPEAL: (chrols o) CLAIMANY/EMPLOYER/INSURER
REASON FORARPEAL: . ¢ oimuel o

if you are represanted by an attorney or other agent, plesse print the name and address balow.
Nama of Attomey or Representative Person requesting this heering {ptesse print)
Address Parson requesting this hasting (signature)

cl"r ma ww'

Tetaphone Number Telephone Number Dats
WILL AN INTERPRETER BE REQUIRED? VESI[ ) NO b(i
if 60, what language:

NOTICE

If the Heating Officer Declsion is appesiad, CLAIMANTS are antitted to fres lepgal representation by
the Nevada Attornsy for tnjured Waorkers {NAIW). I you want NAIW to represent you, please sign
below

“Alaows A ln( Mo N AN Y 1
Claimant’s signature Clsimant's Tetephane Numbar
if you are appealing the Hearing Officer's decision, file this form no later than thirty g) doye-:fter
that declslon at: 3
_ E ’30 P
NEVADA DEPARTMENT OF ADMINISTRATION =, 8
APPEALS OFFICE 2L @ fu_;ﬁ’,
1050 E. WILLIAMS STREET SUITVE 450 B §75
CARSON CITY, NV 89701 > 24 5
{776) 687-8420 & g%
@ 8
Fugd

w & o
90396 }M’ e,\

AA 4



From: Washoe County To; 687 441 Page: 8/14 Date; 271872020 4:47:28 PM

Request for Hearing Contested Clalm
’ ’ Attachment

This letter established my request for appeal of the ‘Notice of Claim Denial” regarding
Claim#198493)090454, for covarage of the injury ! sustained on Tuesday, September 24, 2019,
betwaen 9-9:30am at the Washoe County Complex located at 1001 East 9™ Street. The letter |
recelved dated January 16, 2020, stated it was denled due to NRS 616C.150.

This NRS states “An injured employee or the dependents of the injured employee are not
entltied to recelve compensation pursuant to the provisions of chaptars 6164 to 6160,
inclusive, of NRS unless the employee or the dependents establish by a preponderance of the
evidence that the employee's injury aro-e cut of and in the course of his or her employment.”

Employees of the Washoe County Health Distrlct are encouraged to walk during their breaks
and hold meetings outside while walking to Increase its employee health and fitness.
Employees, based on the WCEA Non Supervisory Labor Contract 20219-2022 are pald for their
breaks and are In fact required to take two (paid) breaks for every eight hours worked. As a
result of the encouragement by tha Washoe County Health District leadership; asking
employees to be more active during breaks and holding meetings outside; provides avidence
that the injury occurred during the course of my employment as ) was following 8 course of
action suggested by my leadership. In fact  received an email that also outlines safe places to
walk during breaks to my work emall address further establishing evidence that the injury
occurred out of the course of my employment.

in additions, as previously stated, there have been several incidents involving the same section
of sidewalk in which other Washoe County employees have also tripped. This has obviously
been established as a tripping hazard and nothing to date has been done to correct Iit. (Please
see attached photographs of the raised section of the walkway at the Washoe County Bullding.

Please provide any requests for additlonal information regarding my appeal In order to move
my request forward.

The information/evidence above establishes that | was well within the “course of my
employment” when | was injured.

AA 5
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CERIIFICATE OF MAILING
|
‘ The undersigned, an employee of the State of Nevada, Department of Administration,
Hmurgsbmon,doeihmbymﬁrlhntonmmdmnbelow a true and correct copy of
foregoing NOTICE L2 APPEAR was duly mailed, postage
p:epaldOR MhmaMmMWmeammtofAMmﬁm
Hearings Division, 1050 E. Williams Street, Carson City, Nevada, to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

NAIW
1000 E WILLLAM #208
CARSON CITY NV 89701

WASHOE COUNTY

ATTN: CELESTE WALLICK
1001 E9TH ST, BLDG D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 E9TH ST

RENO NV 89512

CCMSI
PO BOX 20068
| RENO,NV 89513-0068

Dated this_2\ day of February, 2020,

Brandy Puller, I
Employee of the State of Nevada




Pzom: Washoe County To: 6878441 Page: 9 14 Date: 2/14/2020 4:47:28 PM

l-logklns. Sue

From: Wast Benjamm

Sent: . Monday, September 23 2019 1105 AM

Tos Sth Street Employees: Victona L Er.ckson; Jukan Montoya: Jennie Shipp
Subject: Safety information for walkers at Livestock Events Center
Attachments: Walking Areas for Employees.pdf

for the safety of walkers on the property during breaks, Reno Sparks Livestock Events Center staff have
requested walkers avold the construction and stall areas of the RSLEC. These areas often have RSLEC staff and
others using vehicles and heavy equipment, and they are not anticipating walkers {often with
earbuds/headphones on) being inthe area. The attached map's red areas are to be avoided when walking at
the RSLEC. Green areas sre OK for walking. As always, use caution and be aware of your surroundings.



From: Washce County To: 6878441

RSLEC WALKING MA} )
PLEASE AVOID THE RED
AREAS FOR YOUR
SAFETY

=
— m————
- —
-

]

Vit
! 1:! i d
R *
Ak [

Raene: Sy

v

Date: 2/14 2020 4:87:28 oM

/s Livestack Events Lenter
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: 6878441
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From: Washoe County
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from: Wash e ounty To: 6876441 Page: 12 14 Date: 2 14 FE
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From: Washoe County To: 607 441 Page: 13 14 Date: 271472020 4:47:2% P

"ﬂ UNITED STATES ACCESS BOARD

wharndin Jod aissen bl

Hupw * GQudchos angd Standopde > Budhnos & Stiex ¢ Abgut She AQA Styidaeds » Guldnie the ADA Sauls
Suriates

Chapter 3: Flaor and Ground Surfaces

o Hppapess Stakiity, and Silp Rpyistance t 63Q2.)
» Carpet |§I02.32)

» Opemtngs | G"l,{-l_z.i'l I !
Change s In teyal F530.01
- Sepaen Quantiung

This gurde eapleing cecul en onte In the ADA standarsls f: floo andg v o sufaces Specficaton fr
ficor and grount surfacas address surface ~haracteristics, carpet ng  pent gs, and “hangesin eve T @
sppiy to.

1iterdar ana exterdor accessible routes mcuding walking s.a es, ramps. e evat s, a3d 1fts
« stainuays tht are part of 8 means of g ‘ess

+ 1equired clearan.es, §icluding clea Moo spa.e wwhee chais sediig spaces turming space, and d
manguvering clearances

v accessible parking sprces accass 3ls e5, and accossib ¢ passonge  oading 1ones.

Lhanges In Level [y 70 3]

Changaes In level can be up to &.* with ut treatment or "1 f bece ed vitr 2 lepe no steeper than 1:2.
Changes In level above a * ;" must be treated as a ramp or curb ran p or a watkway if a slepe o steeper

than 1:20 can be achieved®, The & spe \f au pply to a por-lons * accessible roules, Including
thrasholds and carpet tem,

174" Max Change In Lavel 172" Max Changa In Lave!
2
. 12 max
18" max
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From: Wash ¢ unty T:6 4l [ SR U | Date: 1 44

101182019

( Physicat Actvry

The Top 5 Free Ways to Increase Employee
Physical Activity:

1

. Encourage employees 1o use thewr breaks (o go for a walk, Provide @ inap

of 15-minute walking roules around the oflice and property.

. Encourage a "Minimum Distance Policy™ for email and phon.:. Encourage

employeas to email or phone a co worker only if they're bevord gasy

walking distance,

. Promole “tlevator Free Fridoys' and encourage empioyees to lake the

slairs on thal day. Move existing office atlwork or posters inlo the stairwe |l

to make ths space more invting.

. Take siand-and-stretch breaks dunng alf mestings  Boetier yel, with o small

group, have “wali-and-lalk” maelings nsiead of sitting down.

. Promote parlicipation in events that are already in the communily ik, Bike

to Work Week o other activilies tike i tundraising walldrun or competition

There are numerous other aphons avatlable. Use your imagination and

remember to lead by example

For more information on supporling physicat activity at your workplaco, visit the

Cenlers for Disease Conlrd! and Prevention's Healthier Worksite Initiafive
(HWH.

Cantact us, GetHeallhy@washoscounty.us
Calt at /70-328-6160 or 775328 24b%

qet Hgﬂlt@ M i s

hitps/hvww. washoocounty.usheativprogroms-and-services/ochuchronio-gdlsenso -praveninnbus inassas/physcal-aciv ty. php

AR 12
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1050 E. WILLIAM, SUITE 450
CARSON CITY, NV 89701 FILED
FEB 81 2020
L
In the Matter of the Contested
Industrial Insurance Claim of: Claim No: 19493090454
Hearing No: 2001962-JL
Appeal No:  2002596-ELO
SUSAN HOPKINS, ppeal
Claimant.

The Appeals Officer, having received and considered the Claimant's
written request for the appointment of the Nevada Attorney for Injured Workers;
finds the Claimant would be better served by legal representation and accordingly;

IT IS HEREBY ORDERED the Nevada Attorney for Injured Workers
. is hereby appointed, pursuant to NRS 616A.450 to represent the Claimant in this

IT IS SO ORDERED

%0 Dol

EDWARD L QUEILHE Il
APPEALS OFFICER

AA 13



1 DBEFORE THE APPEALS OFFICER
| FILED
2
| FEB 8 1 2020
| DEPT. 0N
1 RO
5| Inthe Matter of the Contested
¢l Industrial Insurence Claim of: Claim No: 194931090454
.| HearingNo:  2001962-JL
f Appeal No:  2002596-ELO
8. SUSAN HOPKINS,
9! Claimant. i

=)

1.

16 2.
17
18
194,
2
21 s,
2|
2

24 1,
25

27
28

ALL PARTIES IN INTEREST ARE HEREBY NOTIFIED that a hearing will be held
by the Appeals Officer, pursuant to NRS 616 and 617 on;

DATE: Fridsy, May 1, 2020

TIME: 11:00 AM

PLACE:  DEPT OF ADMINISTRATION, APPEALS OFFICE
1050 E. WILLIAMS STREET, SUITE 450
CARSON CITY, NV 89701

The INSURER shall comply with NAC 616C.300 for the provision of documents in the
Claimant’s file relating to the matter on appeal.

ALL PARTIES shall comply with NAC 616C.297 for the filing and serving of information to
be considered on appeal,

Pursuant to NRS 2398.030(4), any document/s filed with this agency must have all social
security numbers redacted or otherwise removed and an affirmation to this effect must be
attached. The documents otherwise may be rejected by the Hearings Division.

Pursuant to NRS 616C.282, any “my failing to comply with NAC 616C.274-.336 shall be
subject to the Appeals Officer’s as are necessary to direct the cousse of the Hearing.

An wishing to reschedule this hearing should consult with opposing counsel or partics,
hpnggdiately make such a request to the Appeals Office in writing supported by an amit.

g}emnmcured employee may be represented by a private attomey or seek assistance and advice

Nevada Attomey for Injured Workers,
IT IS SO ORDERED, (’Q @ 2‘8
EDWARD L OUEILHE [l
APPEALS OFFICER

AA 14
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DEYARTMENT OF ADMINISTRATION
SFORE THE APPEALS OFFICER IS
1050 E. WILLIAM, SUITE 450 ey

CARSON CITY, NV 89701 Juy

i In the Matter of the Contested
Industrial Insurance Claim of: Claim No:  19493J090454

Hearing No: 2001962-JL

Appeal No:  2002596-ELO
SUSAN HOPKINS,

Claimant.

ORDER

For good cause, this matter is reset for hearing on:
DATE: Thursday, August 6, 2020

TIME: 11:00 AM

IT IS SO ORDERED

EDWARD L OUEILHE III
APPEALS OFFICER

AA 15
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CERTIFICATE OF MAILING

- The undersigned, an employee of the State of Nevada, Department of
Administration, Hearings Division, does hereby certify that on the date shown
below, a true and comect copy of the foregoing ORDER was duly mailed, postage
prepaid OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. Williams Street, Carson City, Nevada,

to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

NAIW
1000 E WILLIAM #208
CARSON CITY NV 89701

WASHOE COUNTY

ATTN: CELESTE WALLICK
1001 E 9TH ST, BLDO D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 E9TH ST

RENO NV 89512

CCMSI
PO BOX 20068
RENO, NV 89515-0068

LISA WILTSHIRE ALSTEAD, BSQ

100 W, LIBERTY ST. 10™ FLOOR
RENO NV 89505

Detedthis_| > day of June, 2020.

Brandy Fuller, % %ﬂw i
Employee of the State-of Nevada

AA 16
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(715) 634-7555

NEVADA ATTORNEY FOR DUURED WORKERS

1000 Emst William Stroct, Syite 203

Carson City, NV 85701
2208 South Rencho Drive, Soile 230

v O © < &N e W N e

o  ORIGINAL

NEVADA DEPARTMENT OF ADMINISTRATION

' 1 HEVADA

BEFORE THE APPEALS OFFICER T O7 ADMINISTRATION

‘n the Matter of the
Industrial Insurance Claim

of

| SUSAN HOPKINS

;submitted

| evidence.

Hopkins'’

1.

ROCUMENTARY EVIDENCE

Claimant may rely on portions of any evidence packet

Claim No.:

HEARINS DIVISICN

AL-8 P 325

RECEIVED
ARD

FILED
19493J090454

Hearing No.: 2001962-JL

Appeal No.:

2002596-ELO

DOH: 08/06/20 at 11:00 a.m.

CLAIMANT'S HEARING STATEMENT

by the Insurer and/or Employexr, subject to objection,

2,

herein on Ms, Hopkins’ behalf.

3.

1. Did the injury arise out of and in the course of Ms.

E

I

SU

Claimant will also rely on evidence packets to be

Claimant reserves the right to file additional

employment?
I11
POSSIBLE WITNESSES
1, Claimant may testify by telephone.

2'

Any witness named or called by any other party.

AA 17



(775) 6887555
(702) 4362530
V)
=

NEVADA ATTORNEY FOR INJURED WORKERS

]
}

: g%
é;ﬁ; 26
531&27
81%3 20

N
[

i=— -t

no personal identifying information appears in this Hearing

Statement.

The undersigned affirms, pursvant to NAC 616C.303, that

RESPECTFULLY SUBMITTED this 7" day of July, 2020.

NEVADA ATTORNEY FOR INJURED WORKERS
(W Qorll]]

Clark G. Leslie, Esq., Sr. Deputy
Attorney for the Claimant

3. Impeaching or rebuttal witnesses as necessary.
v
’ STATEMENT QF FACTS
Ms. Hopkins was walking near her place of work when she
stumbled over a defect in the sidewalk, fell and fractured her
] ankle on September 24, 2019. The exercise was during a mandatory
:bteak, per union rules, and was within the “personal comfort”
:doctrine for purposes of AOE/COE issues.
A
ESTIVATED TIME
Estimated hearing time: one (1) hour.
AFFIRMATION

AA 18
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NEVADA ATTORNEY FOR IUORED WoRKKRS
1000 Eaxt Wiltiam Strect, Sultc 208
Carson City, NV 89701

2200 South Rencho Drive, Suite 230

Las Vegas, NV 59102
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| and that on this date,

P R N T S VI

{ Carson Messenger Service,

N
s

CERIIEICATE QF SERVICE
Pursuant to NRCP 5(b), I certify that I am an eamployee of

| the State of Nevada, Nevada Attorney for Injured Workers, and that
t on this date,

1 deposited for mailing at Carson City, Nevada, a
true and correct copy of the within and foregoing CLAIMANT'S

§ HEARING STATEMENT addressed to:
| SUSAN HOPKINS

160 ANTHEM DR

| SPARKS NV 89441

I prepared for hand delivery, via Reno

a true and correct copy of the

| aforementioned document to the following party at the address

below:

LISA WILTSHIRE ALSTEAD ESQ

MCDONALD CARANO WILSOM LLP

| 100 WEST LIBERTY STREET 10" FLOOR
RENO NV 89501

¥, 2020

AN

DATED:

Julk

!

SIGNED: J‘
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Las Vepss, NV 19102
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i avidence.

a
]

| SUSAN HOPKINS

1,

2.

3I

1. Did the injury arise ocut of and in the course of Ms,

1.

3.

DOH: 08/06/20 at 11:00 a.m.

CLAIMANT' S AMENDEQ HEARING STATEMENT
1
DOCUMENTARY EVIDENCE

Claimant may rely n p rticns of any evidence packet

E submitted by the Insurer and/or Employar, subject to objection.

Claimant will also rely on evidence packets

| submitted herein on Ms. Hopkins’ hehalf.

Claimant reserves the right to file additional

IX
STATEMENT OF THE 1SSUE

| Hopkins’ employment?

111

POSSTBLE WITNESSES
Claimant may testify by telephone.

Any witness named or called by any other party.

Impeaching or rebuttal witnesses as necessary.

B SVADA o
BEFORE THE APPEALS OFFICER V| paniice poman
BR JL20 P 3 Ih
RECEWVED
AND
FILED
In the Matter of the Claim No.: 194933090454
'ndustrial nsurance Claim
Hearing No.: 2001962-JL
of
Appeal No.: 2002596-ELO

to be
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stumbled over a defect in the sidewalk,
right great toe, proximal phalanx on September 24,
exercise was during a mandatory break, per union rules, and was

within the “personal comfort” doctrine for purposes of AOE/COE

issues.

v

v

SIATEMENT OF FACTS

Ms. Hopkins was walking near her place of work when she

ESTIMATED TIME
Estimated hearing time: one (1) hour.

AFFIRMATION
The undersigned affirms, pursuant to NAC 616C.303, that

fell and fractured her

2019.

no personal identifying information appears in this Hearing

Statement.

NEVADA

Clar~'G. Leslie, Efq., Sr. Deputy
Attorney for the Claimant

TO/NEY FOR IN “RED WORKERS

RESPECTFULLY SUBMITTED this 20" day of July, 2020,

The

AA 21
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CERTIFICATE OF SERVICE

Pursuant to NRCP S(b), I certify that I am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and that
on this date, I deposited for mailing at Carson City, Nevada, a
true and correct c. py of the within and foregoing CLAIMANT'S
HEARING STATEMENT addressed to:
SUSAN HOPKINS
160 ANTHEM DR
SPARKS NV 89441

and that on this date, I prepared for hand delivery, via Reno

Cars n Messenger Service, a true and coxrect copy of the
aforementioned document to the following party at the address
below:

LISA WILTSHIRE ALSTEAD E3Q

MCDONALD CARANO WILSON LLP

10 WEST LIBERTY STREET 10™ FLOOR
RENO NV 88501

AW

DATED:

SIGNED: \
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NEVADA ATTORNEY POR DOURED WORKERS
1000 Exst William Street, Suite 208
Carsoa Clty, NV 89701

2200 South Rancho Drive, Swite 230

Las Vegus, NV IR
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NEVADA DEPARTMENT OF ADMINISTRA.. N

BEFORE THE APPERLS OFFICER INGS DIVISION

BB 20 P 3
RECE
"
19493.30904?4
2001962-JL

20025 96-ELO
DOH: 08/06/20 at 11:00 a.m.

In the Matter of the
Industrial Insurance Claim

of

Claim No.:

Rearing No.:
Appeal No.:
SUSAN HOPKINS

Clark Leslie, Esq., Nevada Attorney for Injured Workers,

attorney for Susan Hopkins, Claimant, hereby corrects mistakes
contained within the Claimant’s Hearing Statement filed July 8,
2 20.

On page 2 at ‘'ne 6, th d scription of the claimant’s
in’ury was exr neous; Ms. H pkins fractured the proximal phalanx of
her right great t e. Thus, the word “ankle” should be rgplaced with
“right great toe, proxima/ pha anx”.

AFEIRMATION

The undersign: d affirms, pursuant to NAC 616C.303, that
no personal id ntifying informati n appears in this Hearing
Statement.

RESPECTFU LY SUBM TTED this 20*" day of July, 2020.

NEVAD!/ AT NEY FOR -/ NJURED WORKERS
s

Clark Leslie, [lsG., ur. Deputy

Attorney for the Claimant

ST vaDg
LEPT OF fp 4
TOrE rastRATioN

ﬁo
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Caoson Clty, NV 85701

2200 South Rencho Drive, Suite 230

Lat Vegee, NV 89102

N N w [ ]

(-] -3 wn

Nl b W N

™
-

L]

CERTIEICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of
| the State of Nevada, Nevada Attorney for Injured Workers, and that
j on this date, I deposited for malling at Carson City, Nevada, a
i true and correct copy of the within and foregoing ERRATUM
CLAIHANT'S HEARING STATEMENT addressed to:
SUSAN HOPKINS
160 ANTHEM DR
SPARKS NV 89441
and that on this date, I prepared for hand delivery, via Reno
Carson Messenger Service, a true and correct copy of the
aforementioned document to¢ the following party at the address
‘ below:
LISA WILTSHIRE ALSTEAD ESQ
i MCDONALD CARANO WILSON LLP

100 WEST LIBERTY STREET 10
RENO NV 89501

FLOOR

DATED:

SIGNED:
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In the Matter of the Contested Claim No: 194931090454
Industriel Insurance Claim of:

BEFORE THE APPEALS OFFICER

Hearing No:  200)962-JL
SUSAN HOPKINS, Appeal No:  2002596-ELO

Claimant,

PL \ EA TATEM
The Employer, WASHOE COUNTY (“Employer™), hereby submits the following

Prehearing Statement:
L
DOCUMENTARY EVIDENCE
The Employer may rely on the documentary evidence submitted by the Insurer and any
evidence submitted by any of the parties.
I
ISSUE STATEMENT
The issuc concems the Hearing Offices’s January 16, 2020 Decision and Order
(“Decision”) that affirmed the December 5, 2019 determination issued by Cannon Cochran
Management Services, Inc. (“CCMSI”), the Employer’s third-party administrator, that denicd
the claim.
It's the Employer’s position that the Claimant has not met her burden under
NRS 616C.150 in establishing a compensable industrial claim. Her injuries were incurred when
she tripped over a raised step in the sidewalk while she was on a break. She was not performing
any work for the Employer at the time of her injuries and the activity she was engaged in at the
time of her injuries was strictly voluntary.
"
"
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No evidence was submitied establishing the Employer requires its employces to exercise
as part of their job dutics or that the Claimant was performing an activity for her Employer.
Rather, the Claimant was injured while performing an activity of her own choosing.

The issue of whether the Claimant’s injuries were sustained while she was in the course
and scope of her employment was addressed by the Hearing Officer’s November 14, 2019
decision that remanded the Claimant to provide the insurer with documentation showing that she
was “...engaged in an activity that her employer recommended she engage in during her normal
work day.” The documentation the Claimant provided to the insurer was from the Washoe
County’s Public Website as a resource designed for “all aspects of the community,” not
specifically for employees of Washoe County. Accordingly, the insures denied the claim
pursuant to NRS 616C.150 and the court’s decision in Rio Suite Hotel & Casino vs. Gorsky.,
939 P.2d 1043 (1997) which requires evidence of a causal connection between the injury and the
employee’s work. The Claimant appealed this determination. Afier review of the evidence, the
Hearing Officer affirmed the insurer's determination to deny the claim on January 16, 2020
which is the issue of this appeal.

HIL.
WITNESSES

). Lidia Perez  Ms. Perez and or another representative of CCMSI may testify
concerning the administration of the claim;

2. Celeste Wallick - Ms. Wallick and/or another representative of the Employer may
testify concerning the Claimam's indusirial claim and/or employment;

3 Paula Valentin Ms. Valentin and/or another representative of the Employer may
testify conceming the Claimant’s industrial claim and/or employment;

4 Thomas Christensen, M.D.  Dr. Christensen may testify concemning the
Claimant’s medical condition; and

s. Rebuttal or impeachment witnesses as may be necessary.

1
II

Page 2 of 4
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Iv.
ESTIMATED HEARING TIME
Approximately one (1) hour,

AFFIRMATION
Pursuant to NRS 2398.030

The undersigned does hereby affirm that this document does not contain the social
security number of any person.
DATED this 31st day of July, 2020.
McDONALD CARANO LLP

,@ < =
My\___——'
LiSA WILTSHIRE ALSTEAD, ESQ.
LUCAS FOLETTA, ESQ.
P. 0. Box 2670
Reno, Nevada 89505-2670

Attomey for the Employer
WASHOE COUNTY

Page 3 of 4
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CERTIFICATE OF SERVICE
Pursuant t0 NRCP S(b), | hereby certify that 1 am an employee of McDONALD
CARANO LLP; and that on the 3181 day of July, 2020, I caused & truc and correct copy of the
EMPLOYER'S PREHEARING STATEMENT to be served on the following parties in the

manner referenced below:

U.S. Mail

Email Filing

FedEx

Hand Delivered Filing

x| U.S, Mai}
] Email
FedEx
Hand Delivered

U.S. Mail
Email
FedEx
{J Hand Delivered Filing

U.S. Mail
Email
[] FedEx
(_] Hand Delivered Filing

DO v 1jcw? 30 |

Appeals Officer

Department of Administration
1050 East William St., Suite 450
Carson City, NV 89701

Clark Leslie, Exq., deputy

Nevada Attorney for Injured Workers
1000 E. William Street, Suite 208
Carson City, NV 8970}

CCMSI

Lidia Perez

P.O. Box 20068

Reno, NV 89515-0068

WASHOE COUNTY

Atin: Celeste Wallick

Human Resources

1001 E. Ninth Street, Bidg. D, Suite 120
Reno, NV 89512

Aush ol

EmploVee of McDonald Carano LLP

Page 4 of 4
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NEVADA DEPARTMENT OF ADMINISTRATION
BEFORE THE HEARING OFFICER

AFFIRMATION
Pursuant to NRS 2398,030

The undersigned does hereby affitm that the preceding INSURER’S
DOCUMENTARY EVIDENCE filed in Nevada Department of Administration does not

number of any person.

3&%&%

Lisa Wiltshire Alstead, Esq. Date
Attorneys for Insurer ]

March 26, 2020
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD
CARANO LLP, and that on the 26th day of March, 2020, [ served true and correct copies of the
preceding INSURERS DOCUMENTARY EVIDENCE via U.S. Mail and Hand Delivery on

the following parties:

U.S. Mail
Email
| FedEx
Hand Delivered Filing

U.S. Mail

Email

FedEx

Hand Delivercd
[[] Facsimile

4849-5648-4836 v 1

Appeals Officer

Department of Administration
1050 East William 51., Suite 450
Carson City, NV 89701

NAIW
1000 E. William Street, Suite 208
Carson City, NV 89701

Carote Cete

An Employee of McDonald Carano LLP
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In the matter of the Contested Hearing Number: 2001962-JL

Industrial Insurance Clalm of: Claim Number: 19493J090454
SUBSAN HOPKINS WASHOE COUNTY

11660 ANTHEM DR ATTN: CELESTE WALLICK
SPARKS, NV 890441 1001 E 9TH 8T, BLDG D, 8TE 120

RENO, NV 89512

The Claimant's request for Hearing was filed on December 20, 2019, and a
Hearing was scheduled for January 13, 2020, The Hearing was held on

January 13, 2020, in accordance with Chapters 616 and 617 of the Nevada
Revised Statutes.

The Claimant was present by telephone conference call. The Employer was
represanted by Sharolyn Wilson by telephone conference call. The Insurer was
represented by Lidia Percz of CCMSI by telephone conference call.

The Claimant appealed the Insurer's determination dated December 5, 2019,
The lssue before the Hearing Officer is claim denial,

The determination of the Insurer is hereby AFFIRMED.

Pursuant to NRB 616.150, an injured employee is not entitled to receive
compensation unless the employee eatablishes by a preponderance of the

evidence that the injury arose out of and in the couras of employment. For an

Injury to arise out of employment, the Claimant muet show there is a link

between the conditions of the workplace and how those conditions caused the
injury and how the origin of the injury is related to the risk involved within the

gcope of employment. An Injury at the job location is not sufficient to hold that

the injury arose out of and in the course and scope of employment. Ses Rio

Suite Hotel & Casino v. Gorsky, 113 Nev. 600, 939 P.2d 1043 (1997); and

Mitchell v. Clark County Sch, Dist., 121 Nev. 179, at 182, 111 P.8d 1104 (2006).

In the instant matter, the Claimant was on a break and walking outside to get

some exercise, tripped, fell and fractured her toe. Having reviewed the

submitted evidence and in consideration of the representations made at umﬁcﬂvb, ;
hearing, the Hearing Officer finds the evidence falls to support that the

arose out of the Claimant’s employment and conditions thercof. As such, 84 22
Heaﬂngommﬂndomecmmtmmledmmeuthebmdenotpmof%
support a compensable industrial injury. 1. Reg,

AA 33



In the Mattor of the Contested

mdustrial Insurance Claim of: SUSAN HOPKINS
Hearing Number: 2001962-JL.
Page Two

ARPEAL RIGHTS

Pursuant to NRS 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer.

T 1S SO ORDERED this 16th day of January, 2020.

Jagon Luls, Bearing Officor

(."M’S?‘R%.
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CERTIVICATE OF MAILIGG
The undersigned, an employes of the State of Nevada, of
eV, Department

Administration, Division, does hereby certify that on the date
below, a true and correct copy of the feregoing RRCIBION AND ORDER was

into the Btate of Nevada Interdepartmental mail eyatem, OR with
the State of Nevada mail eystem for mailing via United States Postal Service,
mpwmmmmpﬂammMWmeatthemmmof
Administration, Hearings Divialon, 1050 E. Willilams Street, Suite 400, Careon
City, Nevada, to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

WASHOE COUNTY

ATTN: CELESTE WALLICK

1001 E 9TH ST, BLDG D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 E 9TH ST

RENO NV 89512

ccmsi
PO BOX 20068
RENO, NV 89515-0068

Dated this 16th day of January, 2020.
EROT

Rebekah Higginbotham
Employee of the State of Nevada
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CERTIFICATE OF MAILING

The undersigned, an emmployee of the State of Novada, Department of Administration,
: WDMMMWM@MMMW 8 trus and cozrect copy of
| the . )F APPEAL AND ORDER TO APPEAR was duly mailed, postags
MMME&WMWﬂbGMWde,
| Hearings Division, 1050 B. Williams Street, Carson City, Nevada, to the following:

| SUSAN HOPKINS

| 11660 ANTHEM DR

| SPARKS, NV 89441

| NAIW

1000 B WILLIAM #208

| CARSON CITY NV 89701

R WASHOR COUNTY

ATTN: CBLESTBE WALLICK
1001 E 9TH 8T, BLDG D, STE 120
RENO, NV 89512

| SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 B9TH ST

i RENONV 89512

COMSI

| POBOX 20068
| RENO,NV 895150058

Dated this_oi | ‘32,; of Pebruary, 2020,

Brandy Fulter, I
Bmployee of the State of Nevada

—fr
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Recsived: 11072018

. Raosived: 00/302019
' '
) *NOTICE OF INJURY OR OCCUPATIONAL DISEASE”?
. (incidat Repart)
Pursusnt to NRS 616C.015

Name of Employer Washos County Reaith Distrkt
Nerag of Exployes Sodtol Sesurity Number | TR OR—"

e Bt
DiteofAcddent  TimeofAccidant Pizeneizan Cezlam exerod flememss)

e s . e
Witpk U tha naturm of the ocospetions! issase? B mmmmnm

[ .nmumhmmuumwnmu ]

A A, Pt i, gt olhwer

Srtaly dasribe accident o7 croumatances al ocaupations] disaass;
ot Iy 418 g e SURCHIONN imass, Inflons 10 Ot € whh the exrployen (st eotron 738 0 She connustiin Betwen € conkion sud Gapioymast)
U SRy o0 an sweralk e Mgt ond ST eer s Fiied edgn n tho anidde of the Adesti

Nemn of winenas:

Mrknown

Didthe lwave yes, when H N
Ll mqiv:'n“ 6, v e, {date snd tima) s the employes [~ 1t yes, when (2ota and trna)?

muw Cw  [Som kllZ‘”lq reamad et R
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g | J
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Recaived: 110772019

Reoolved. 00/2572010

WASHOE COUNTY RISBK MANAGEMENT
1001 E. Nirth Sireet - Post Office Box 11130
Reno, Nevada 88520 - (T76) 828-2071
Fex (776) 326-2004
Insurance Safoly

SUPERVISOR'S REPORT OF INJURY

Department Washoe County Heallh Dlgldet Daton: EHE Supervisor: Eayla Valantin
Injured employee: Susen Hopking awwamumm

Date: p242018 Time:R AM Locstion: g
DESCRIBE ACCIDENT IN DETAIL: Emplg

conm:m oraqmp:mntmohed jaaha

Uneafe condilions nesding wmwmmmmmm.

Equipment other than employer's involved: _____

What apedific physics! ectiviy wes the injured worker dolng? Walking
Paracnai factora thet couid have contbutex to the accident:

7 improper alttude Daoduymtww. hearing, fatigue, stc)
[ Luck ot knowledge or sl (X] No unsale personal factr ([ Olher
Employee tmlnlng needed? Choose One i yes, desorbe:

Namo of wmuaeo pone

What are you doing to prevent his type of accident from ooourring apaln? Placing a work order
tosapalr sidewalk

Dato acitun taken; P242019

Doubt validity or aacident? No If yaa, explain: ___
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Reoalved; 002802019
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‘ i : ’ WASHOE COUNTY Pelntod: 9/28/2019 5:30148 PN
Initial Report

¢« M S0 Claim Numbef: 194931090454 Initral Report Number: 2003867535

QGeneral Information
Polloy Holder: WASHOE COUNTY - 4630001 |Department: HEALTH 2 RENO - 32
[Oste of Loss: 97242019 Time of Loas: 08:00
|owmgg Code: WG Report Type: CLAIM
Clalmant
Name: HOPKINS. SUSAN
Social Gecurity Number, Employee ID:
Physical Address:
11880 ANTHEM DRIVE |Home Phona: 775-745-1864
SPARKS, NV 69441 Work Phone: 775-328-2838
Unitad Stales
Mailing Addrescs:
Work Email: Other Emall:
[Date of Birth: 3/1/1868
|Marite) Status: Marrded {Gendor: Fomale
Cliant Specific Melde for WC
SUBRO DEADLINE DATE:
|SUBRO COLLECTION 8TATUS:
|SUBBO CLAIM STATUS:
- Ingldant lnlormeton
Cause Code: SLIP/TRIP/FALL SAME LEVEL - 487
Losg Type: MULTIPLE INJURIES - 52
[Body Part: MULTIPLE BODY PARTS - 0090
[Date Roported: 8/252019
Avcident State: NV State of Juripdietion: NV
Auttdent Location: Employer
Drivers License: Number: {saulng State:
Aotident Deaaription: TRIP/FALL ON SIDEWALK

|Clalm Summary:

Page 1 ar 8
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O

WASHOE COUNTY
Initial Report

Printed) 9/28/2019 $:120:40 PMe

CC™M ST Caim Number: 194933090454 In tial Report Number: 2003867635
TRIPPED ON SEAM OF SIDEWALK AND FELL
Typo of Compensation;
inkial Medical Treaiment: Physiclan Only [Physiclan Name:
HospitatPacliity Neme: ROC
Hospital/Faclity Address:
[ Witnesse }
Qroup/Analysic Codes
HEART/LUNQ/CANCER (Analysiat): N/A
Pollcs Agsdamy (Analysts2): WA
VOLUNTEER (Analysisd): NA
WORK CREW (Analyslog): N/A
SUBROGATION {AnalyalsB): NVA
Worket’s Compensation
Lost Time: Y [Date Last Worked: 8/24/2019
|Returmned to Work: N
Returned to Duty Date: |Ratumed to Fulltime Date:
Employeo Disd Bacsuso ot Accident: N |
Zipoode Injury Blte: B9520 |
Balery Continued in Llou of Com tlon: N Full W Pald Day injured: N
Employment: Full Time Hire Dato; 8/2/2016
[Rate of Pay: $23.25 Hourly
ﬁocoda: CLERICAL OFFICE EMPLOYEES NOC - [Job Tille (Carrler): OFFICE SUPT SPEC
State 8peglilo Flelda for NV
Part of Body injured 2:
{Part of Body Injury Side 2:
tPart of Body injured 3:
[Part of Body Injury Side 3:
[Part of Body tnjured 4:
[Part ot Body tnjury Side 4:
|updatos:
|update Desoription:
[Buspand Payment:
[Buspended Payment Type:
Page 2013
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c 7; WASMHOE COUNTY Printed: 9/25/1019 $:20:48 PN

Initial Repoart

cCCMmEeEt iam Number: 19493)0%0454 - Inibial Report Number: 2003867635

[Finsiized PPD Rating:

{Denta) Reversed;

{Cetastrophic Claim:

INRS Close Code:

[Re-opened Claim:

State/Province:

Foraign Zip Code:

Deaath Result of njury:

Place of Accident Addioss 1:

Place of Aocidont City:

[Ptace of Accident Stats:

IPiace of Accident Zip:

{08BHA Recordable: Yes |
Job Title: OFFICE SUPPORT SPECIALIST
Whove Event Ocoutred: SIDEWALK
Dasoribe | or liiness, Parts of Affoctad: MULTIPLE
Case Classification: Baye Awgy From Work Injury or Type of liineas: tnjury
[Privecy Case: N
[Was the empioyes hospitalized overnight as en In-patlant? No
Time employee began o work? 08:00
Tims of svem? 00:00
What was tho sm doing just befare the Incident coourred’?: WALKING
What happened?: TRIPFALL ON SIDEWALK
at was the injury or Biness?: SLIP/TRIP/FALL SAME LEVEL, MULTIPLE BODY PARTS
What obleot or subsience direotly harmed the employee? SEAM ON SIDEWALK

History
Nameo: CELESTE WALLICK [Cronted: ©/25/2010 04:33:00 PM - WALLICK, CELESTE (WASHOE1)
Yitle: RISK ANALYST
{Phone: 778-328-2662 RPO Submitted: N/A
| |Clolm Bubmitted: - {)

Page 3 0f 3
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Prom: Mashoe County Tot 4876441 Pagat 7713 0 hvte: 12/19/2019 4300310 tM

CCMST
Decernbsr 8, 2019 Notice of Clalm Denjal
SUSAN HOPKINS
11660 Anthem Dr
Sparks, NV 85441.8284
Re: CiximNo. 19483000454
poL 0B242010

Body Part/ condiion:  Right great toe fraciure

Deaar Ms, Hopkine;

Pureuant to the Hearing Officers decision & omder #2001191-8D, we have reviewed the
documentation you eubmitted.

Please be advised Health infistives are encouraged by Washoe County, bt are ol required.
Employee angagement Is voluntary, The page you presented to the Hearing Officar s actually from
Washoe County's Public Websle and is 8 resource from the Washoe County Health District
designed for "afi aspects of the community”, This information Is for the genem publis.

Supreme Counl decision Rio Suiles Hote! va Gomky states thal there must be a causal connection
batween the injury end the employee's work and that the clalmant must demonatrats that the Injury
oocurred beceuse of a viak involved within the scope of the employment. Engaging In & voluntary
ativly dufing @ personsl bresk period is unrelated to the purpose for which the empioyment
was created. The Employer, Washoe Countys encouragement io emplovess to
ricipate in such voluntary aciivities during thelr personal break times Is eimply o suggestion.
ore, you hava not met the burden of proof that your injury cocurred as a direct result of duties

that arouse out of or In the course of your employmant. Your olalm is denled pureuant to:

NRS 616C.180 requires that an employee must astablish by & preponderance of evidence that
injury arose out of and in the course of employment. = o

AA 47



yroa: Washos County . Tot 6978441 page: 8/13 ' -ate: 12/19/2019 4108:10 PM
Page 2

TEEIITuEA

fyoud with the above delermination, you do have the right to appea! by requasting
hearing & Hearlng Officer by complating the enclosed Form D-12a and sending Rt to the
State of Nevada, Depariment of Administration, Hearings Division. Your appeal must be filed
within seventy (T0) days after the date on which the notice of thia determination waa

Department of Adminlstration OR Department of Administration
Hearings Divislon Hearings Division
1080 E. Wiilam Street, Ste. 400 2200 §. Rancho Drive, 8te. 210
Carson City, NV 88701 Las Veges, NV 89102
{776) 8B7-5440 (702} 488-2828
if you have questions or wish to discuss thia matier, please condact me directly at 775-324.0158.
rely,
Claims Ropmanuﬁve;—
co.  Washoe Counly
ROC
DIRNIRS
Enc: D12a

UEC 5, 20y
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. Reosived: 10/01/2010

Proa ROCout Pr 27 Sep 2019 00:13: 03 AU POT Pagudof?
Reno Qrthopaedis Cinle September &7, 2018
858 North Allington Ave Reno, NV 85508 )
{775) T86-3040 Ofice
SUSAN M ROPKING Hame: (178) 4251062
Femalo DOB: 03011088 AGES! Yoas Old INSURANCE:

PATIENT it 83788

oa/aY200 - m-mmnmmvuu.uummhp
Provides: Kelile Kopp PA-C
Loocatian of Care: Reno Orthopasdio Clinlo

mw:%kmm"
MNmmmmmmmmm
Pufiont hdicated 6n lntake form thal ts e & work retated Injury.

gmlam pleﬂu?ﬂl-yéuoﬂhmdo today lor avaluaiion of right ool
l\my wha presents avi too end
feft hip that occumed todey, 8/24/2019. mammommnﬁmmm
e I e e L L T

. o on
denias any previous Halory of hip paln or traume.

Patent's curcant B s £8.01. Paln on a scale of 0 to 10 baseti on verhal rating numagnde scalo: 6
Pstientdoas not have &h Advenced Care Plan,

Mwolw
general heodlth Intely Darles: (atigue or goneral weaknass, fevare, obesity

% changes
Deninp: degrocsad haering, diffieuity swaliowing
:ulbnmhrmmwb:p:kmm.

ammulmw Dmm ol appetits, heartbum, , dizihes, nauses, abdominal pain
QGenRouriasry: Denles: winary urgency. irmnunw n mlm.pdw urination
llmml numlm back pain, nwkn:n foird nwalling, stifiniess, muscle weskness

mmm tizzinean, asltures, kes of batance
Paychtatris: Dulln.lm dapreaaton
Hmmgllo: Dcdn.mhrgodi xt::ﬁhmumw abnormat bruting
Allerglaimmunologiat Danton: l,onllaanll alargies, porsisterd

Past Medical, Femily & Sazlal Histery ..

mm-mg‘m:&wwmmmw R
Paﬁﬁlmam was CCMS] ~ Rengy

Medications: Patien's use ol preac/iptionfover-the-couniar medizetions wan reviewed,
TRAMADOL HOL 80 MG ORAL TABLET (TRAMADOL HGL) 1-2 Iab po gih pm pain; Route: ORAL

MEIFOHWNHOL%OMGOMLTMLET(METFOMNHOQ \ pobld
o femlly hiztory af: no known famly history

RBCRIVED
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. Raceived: 10/012019
From J0Coutd Fri 37 Sap 2010 00113131 AM POT Page § of 7

Rano Qrthopeedie Clinlc Suptember £7,
688 Noth Aw Rano, NV 9508 zrm:
(7re) Offics

BUSAN M HOPKING Homa: (778) 4281042
Female DOB: 08/01/1960 AGEST Yeurs Old  INSURANDE:
PATIENT ID: 80788

Naver a smokacAsser of ricotine
Ocneses caffsine.
Oaga rot drink alochot

Mley mwwunﬂnaw&mmm-wnmw Al mdqﬂmhﬂ

BExeminstian

Sdusoidasialetnl: Exam of dghl lower axtremity: mmummmmm Shae laable to
mmmwmwnnmw withno maotor daficliy. Shols
tandar to palpation at thg dorsum of the midfoct She la riso tandsr at the ight presd toe MTP nlunnl
an ot the nlplnhlllul:llF of har right greai toa. 8he doas have sachymosis n
tiorsusm of har fogt from the digit umlm'lmwd. ﬂuduuhnnpdnmml.
ectivaiion. Examination of her right hip: dosa not hava pain with iop roll of het hip. Ghe dosa have
painwih FADIR and FABER' mansuvee with radistion kdo the | do not hate ahy gross mator
m Na n with straight log mise, She clid have some mild tandzmsss 1o palpation althe greater
Weso ho akin abrasions or ecchymosis nofed.

WMMWOIMMIM Eha toas have an Intrasrticular imetume gt tha 1P jalnt of et
rigit grast too proxdme] phalani.

Muliiple views wore takan of harieh hip. {do not apprecialo any acute frechurea or disfocations, Shado
hmmwedmunﬂulmh&lhnd. Thlsdmnpmmh o

on RECEIVED

oy
8

3 Right foot paln, =
4 Leht hip strain. CCMSI ~Reno
l'llm

ahcnunhwundtmmum“waluthomwmhpmhmhan*udh
dnah ¢t boot. With regard to har laft hip, 1 do not sae any ecute ralras, Sha denfod direct
trauma to the hip, ml&alyln{myuomhbmwﬂhnm
mﬂlmmmhmlmmlhﬂnmttm a6 she does have (0 ambulate quito a bl
wott. 1w have her ofl the next couple 9 undll /7770010, lmnldlhhwtoml.h

Mﬂ.andhb inflammatory sna. lwﬂ her asmall far tramadol for acuts
pain. |wil m:&mwmm Pela Althausen ﬁ‘wm"mmumm.

mmdhmugmnm.umﬂanMﬂMRmmth
nwbdlnfﬂw hp,

DME/Casting/Suppiies:
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. Recelved: 10/0172018

From ROCout2 Pri 27 Sop 2019 09113:31 A JOT Paga Sof ?
Reno Orthopaedic Cine Septamber &7, 2018
863 North Adingion Ave  Reno, NV 69503 %
(776) 1869040 Offico
BUBAN &1 HOPKING Hame: (77E) 425-1048
Femalo DOS; B AGESI Yowo Old INSURANOE:

PATIENT i: 68780

Per Ordes
wm Boot presmiatichecuum - Pradeb OT8
Céat Yoch Commenta: fITTED FT WITH A TALL BOOT
Appiction: fitted whh

Finalized and approved by
Kalla Kopp, PA-C
WX ghate

MTID &: 6060197
DD: QAMR019 6:00 PM
OT: o/25/2010 BA2AM

Hsotronically signod by Alphe Villanusve on 00/28/2010 st 8:66 PM
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. Reosivad: 10012018
From ROCout2 Fri 27 Bap 2019 ON113:32 AN POV Pago T of ?

Reno GClinke Supamba
558 North Ariington Ave  Ramo, NV 89503 gt
(778) 786-8040 Work Glue

BUBAN 1 HOPKIND Home: {T78) 425-1042
Female DOB: 03/01/1068 AGEA1 Years Old  INBURANCE:
PATIENT it): 85785

08/724/2019 - Work Status: fud wo 8/R7 hp

Providsr Kallle Kopp PAD

Locstlon of Cam: Reno Osthepsadia Clinlo

Clalm Nzmber: PENDING

mamm and tandon of lelt Np inital encourter {GD10-878.01 nd| fracture of
proximal ghulanx of right ¢rant ton Initia) ongmrlwmmn (mmmu
Patient Statua:

mmuwm

PhysicalOceupationn) Therspy

Qther: DR REFERRAL

Nol Yet et M Wodleal improvament

“'The antcipated dats ts aubjact to chargs based on the patisnt's respones to treaiment™*
Restrictions:

Yhs pettent b anty reetricted to 0 folowing:

Additional Notes:

PAVIENT S8HOULD BE OFF WORK THIS WEEK, AND MAY AETURN MONDAY 8/30/2010, PATIENT
SHOULD BE LIGHT DUTY-SITTING/DESK WORK ONLY UNTR. FOLLOW UP IN 2 WEEKS TIME.
¢ Pording eungeryprocadyreioating we wiil submi request once clinlcals are avallable™

Per NAB clatute muw&mmwam at pvery office vialt
W&ﬂuww orkers mmmmm&mmmmm%m
be to wotkers' compensation adjuster and your employer. :t Is i injured worker's responaib@y
fo Tnfarme the employer of curmend work status

Digitally signed by: RECRIVED

$7870.)

Kol Kopp, PAC  Baplambird, 2019313 PM  NPL: 1320462185 CCMST ~ Rang

Elsatronloally afgnad by Heather Pace on 00/27/2010 a1 0:08 AM

AA 53



. Reosived: 110772016

Reovived: 02010

N

September 17, 2019

SUSAN HOPKINS,
11660 ANTHEM DRIVE
SPARKS, NV 89441

Clatm No: 19492090454
infuryDate: 092472019
Emploven Washos County

DesriMs. Nepidns,

We have recently recelved the accident report from your employer, conterning your Injury st work,
OCRASI is the thivd party administrator that hantdles the cheims for your employer. Our rale is 0o work
with you to ensure thit you reteive approprisic medice] treatment, onjoy & ulch end semisgs
tecovery, and provide prompt payment of benefits tor which you sre entitled.

Yo onsutm the best possible outcorne, plsase be surm to: 1) Foillaw doctor’s Instrytions, and keep il
sppointmanty; 2) Kaep yuir employet informed of your status; and 3} Keep In close contact with your
clalms ad]uster on your madicsl ond wark status.

i you have nat spokan to the undersigned by the time you have recaived this (etber, and if you have lost
fiva {3) days or mora from worlk 85 8 result of your injury, please call as soon a3 possibia o that your
*tiolm can be reviewad for any additional banefits dua.

Endlosed you will find the form D-365, w relative trestmant kistory form, and “Dadarotion of Madicsl
Providety® form, Plesse sign, date, end return the formi to this office within ten {10} days of tha data of
this lattor, Your signsture on these forms ecis o5 9 releass to aoquire infermation refated to your datm.
- NAC G16C.079 states In part, “sm injured employae musi sign ol medical refeates necessary for Un
Tnsurar to obiala spproptate Information and documentation to determine the nature and amoun of
benents 1o which he (s sntitled. if the injurad employew fafis to do 10, the insurer may withhold
cempensption from hm.”

Your sttention and cocperation B uppreciitad and we look forward to working with yau,

W,
A
ferez | Clalms R ntative
Phone: 775-324-0156
Fax 778-324-9893
Chanon Cothwan Management Services, (ie
70 Gox 20058  Rena, NV E351S

B568-831-6165 » 7759243301 » Pax: 775-324-9893 » www.0omsl .com
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Raceived:; 110772010

Recalved: 05302010

[ X2 ¥ B
Request for Additional Medical Information
And Medlicsal Release
(Pumumrt w NRS 846C, 1 77 & S18C.400(6)

fajeiod Magplapeohs Mzam, . 500
Clao Musder: Boulaf Seerity Hasbm
Idered Bopheycth Addmn: 5 i . Sam s ST
biurpOcsopmione Dlgents Meen N ee. e ttlaMacies W2
Sauress Ny Baphayer: , |
fomong’s Addnvgi Coplvpers Addeats . _
M o lofnisthe mwn.mmhu wnd chien Lo yoor lerwes, Yass digraiove oo (s

aofs 60 nisiinth ooty your thiln Thivmnowe Se rdusce pou tpnad

wu-mmmmmm-ammmmm

Prior History Information
Pivare chech e appropriote bar Selow and peovids the Wormodou neqarsied,

C7  diaveno prior coaditions, tafurtes o disabtftiles of whish 8 s ewsre ikt sighl ffect Oho
¢ ul the dein efavencet) ahove (ITyon chavked ths bey, 0o Rritr foferainilun b oocd il
8 ks profat)

£3 1 nare s prtor cundivion,Rfa sy e disol ity ol conlt nitvct o Elspestiion of iho risbat roloveared
sbare This cau lpciude hired delty, prior sangerion, Infitries, eta, whather wark rdaivd or ool (i
yosu ebetkdd (hls bos, (ndintixg » pre-mabting eodditian, phavo axplaln fo 31iatl ln ihe spoce bebww.
Mlmﬂmmdﬁlwhﬁbﬁm I noecszasy to fally eaplala the enndifien)

LI

»uas s mm X} i

denlowbick bt\lh\al’nvlmm#hi L Gk hmmiar 8 onde to
nm ! Qs of Wreasd's ’ Muh(m:' nhﬂgmwﬁu
mm m-ﬂ‘:& uﬂd'mwuwmm.wm
tethas tn ttdonsa v each o, wdﬂwﬁwﬂh@qhﬂ.hﬁpﬂu;ﬁlﬁ.
...umm., riomerjrin

mamm for ot :lummnﬂﬂim a'p)&uum
ﬁlhnﬂl‘nﬁ

)

- st ) ‘e -! M

Wt POy
#0 Box 2068 o mmmn
856-501-6163 » 775-924-9301 » For: 775-324-589] ¢ warw.comsloom
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. Reoelved: 1110772019

O

CCMs

SUSAN HOPYINS
Prgedefd

LIST ALL PAIOR RELATIVE CLAIMS FILED FOR ACCIDENTS/INJURIES — WHETHER INDUSTRIAL OR
NON-INDUSTRIAL, WKIGH YOU HAVE FLED THROUGHOUT YOUR LIFETIME.

{b¥m No: Date of tnjury:
Employer: Bodly Part(s} :
O industrtd O Non-industrial Settlemant/Amount Recetved: $

Attenting Physician's Nama/Address for shove-captinned injury

Calm No: Oste of injury:
Employer: BodyPartls) :
C tndustriad £ Noo-tadustriad Settiemert/Amount Recalved: §

Attanding Physiclan's Name/Address for sbove-captioned Injury

Chim Ne: Date of Injury:
Employer: 8ody Partls) ¢
Dindustrisl D Nondndusirtel Settlamomt/Amnount Receved:§

Atending Phyiltian's Nama/Address for sbove-captioned injury

Clalm No: Data of infury:
Employer; Bady Part(y) :
D industrial 13 Kon-Industrisl Settioment/AmountRacoved:$

Attending Physiclan’s Name/Address for above-captionad injury

Sprature Onte

Casnon Coduan Monagemant Services, ne.
PO Box 20068 & Reno, NV 83515
858-601-5185 » 775-324-3301 @ Fax: 7756-324-58593 » www.comel.com
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Rucaived: 110772019

Racaived: 02302010

i

SUSAN HOPIONS
Pagedcfd

Have you ever fitod 3 workery' compensation clstm tn this stste or any gthar before?
Yoo ____ Ko

H yes, hava you eves received » sattiement or buyowt for the ctatm?
Yes No

Pistse fist the body part{s) end the smount of the sattiement os bxiyout and the amployer under whom
the sward was received.

Thunk you for your cooparation.

{Uinjured Worker's Signature) {Date)

Cannon Cochran Managamant Servises, the,
#0 Bex 20088 s Remo, NV 89515
0666015188 o 775-324-9801 » Fax: T75-304-3851 » www.cemsloom
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Received: 140772019

=

cCCMaI

SUSAN HOPKINS

Pagndofa

DECLARATION OF MEDICAL PROVIDERS

L » hava recalved trantment, had medication prasaribed, or
Print Your Name

::aas;nw by the lolfowing doctors, ehiropracton, dentists or other practitioness during the last
yars,

List names end addresses and phone Dates of Tmstment

Cannon Cochron Monagemest Sendoes, tne.
PO Bax 20068 ¢ Reno, WV 83518
B856-£01-6105 o TV5-324-3301 ¢ P 775-374-8853 » wwnw comal com
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Reno Orthopsedic Clinic Septamber 30, 201
6070 ION DRIVE SUITE 100 SPARKS, NV 85438-1812 ”'Fm:
(778) 786-3040 Work Statue
SUSAN M HOPKING Homae: (775) 426-1042

Fomale DOB: 630111900 AGEST Yoarn OM  INSURANCE:
PATIENT [D: 60739

082072010 « Wark Btatus: Work Statue
Providor: Kollo Kopp PA-C
Location of Care: Reno Osthopaedis Clinls

Claim Numbsr: PENDING

Pain In lﬁﬂ. foot (ICD-720.8) (ICO10-M79.871)
Patient Blatus:
effective: 0W/30/2019,

Additional Notes:
PATIENT MAY RETURN TO WORK WITH LIMITED WALIONG UNTIL FOLLOW UP APPOINTMENT
WITH BPECIALIST

Digitally signed by:

Keiis Mopp, PA-C  Geplember 30, 2010 0:43AM  NPI: 1326482105

Hlectronically algned by eloey Slotager on CH/30/2010 at 0:45 AM
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WASHOE COUNYQ
HEALTH DISTRICT

ENHANCING QUALITY OF LIFE

Owta: September 30, 2019
To: Susan Hopldng
Re:  Offer of Temporary Light Duty Employmant Pursusnt to NRS 616C-475 {8)

Daar Susan:

Your trasting physiclan/medical facility has released you to light duty employment. The purpase of this
communication ks to document sn offer of temporary light duty employment immediately svalisble thet i compatible
with the physical fimitations imposed by your treating phyiltisn or chiropractor.

Light duty may be performed with a modification of your current dusties end at your cument work tocstion. Your work
hours will be substantially similer to those worked st the time of your Injuty. Your gross wage witl be equal to the
gross wege you wara aarning at the time of your injury, or substantiafly similar to the grass wage you weare sarning at
the time of your injury, shoutd you ba working in 8 differert classification of employment, This position hat the same
employmant benefits as the position you held ot the time of your injury,

You remain subject to all of Washos County’s terms and conditions of amploymani and sre to follow procedures and
polictes relatad to your employment as you would H you were not working a light duty assignmant.

Offered by: Charlena Albee
Title: Division Director Environmental Health Services

]

| admwlcdae that mv empbm -] plw!dlns ummrv lllht duw employment within the physical restrictions
outtines by my traating physician or chiropractor.

| understand my physical restrictions and acknowledga that | will work within those restrictions, st all times.

| ncknowledge that my doctor may change my physical restrictions and this may affect the ability of Washos County
to provide o temporary light duty msignment.

) scknowiedge It Is my vesponsibility to advise the emplayer of my restrictions following each doctor’s visitand that
my fallure to do so coukd affect my workers compensation claim adversely and could result in disciplinary action,
iunderstand this offer of temporary light duty employment is nol @ guarsntee of continued employment, nor does it
constitute an employment contect. Assignments may be changed or terminated based on employer needs. The offar
of temporary {igiht duty employment may also be terminated when tha treating physiclan or chiropractor determinas §
have reathed maximal madice!impravement, deterntines a change (n work abliity status, or determines | mey return
o unrestricted duty.

( understand that declining this offer of tamperary light duty employment may affect my Workers” Compensation
beneflis.

Pleasa indicste below if you sre acoepting or declining this offer of temporary light duty employment.
acceeen _ N DECUNED ____

Sgned_c DMUMo B, ontet Q- 2019
Pﬂnthm:__'.éLh....Q.r.\._ﬁnQ.MQ..\_

ENVIRONMENTAL HEALTH SERVICES @

1009 East Ninth Street, Bullding B, Reno, Nevada 89512

EHS Office; 775-328-2434 | Fax: 775-328-6176 1 washoecounty. usfhulth
Sarving Rano, Sparks and all of Washot County, Nevada. Washoe County 1t an Equal Oppontunity Employar. ~<loMepn
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CCMSi

October 3, 2015 Notice of Clalm Dental

SUSAN HOPKINS
11680 Antham Dr
Sparks, NV 89441.6284

Re:  Claim No.: 18483080454
Emplaysr Wasahoe County
D.0.1: 09/24/2019

Body Pert/ condition:  Right great o / feft hip

Dear Ms, Hopkins;

We are the third party administrator, handing ctaims on behaif of Washoe County. Wa are in recaipt
of the completad C-4 form, which indicatas you were on braak, walking when you tripped and fedl on
uneven sido waik. You have nol met the hurdan by preponderance of the evidenca that the injury
arose out of and in the course of your employment. Your claim Is denied pursusat lo.

NRS 616C.150 Compansatlon prohibited unless preponderance of ovidence
establishes that injury aross out of and In course of employment; rabuttable presumption
if notice of Injury Is filed after termination of employment.

1. An injured employee or the dependents of the injured employee sre nol entilled to
receive compensation pursuant to the provisions of chapters 616A to 818D, inciusive, of NRS
unless the employes of the dependents aslablish by a prapandarance of the evidence that the
employee’s injury arose owt of and in the course ot his o7 her employment.

2. For the purposes of chapiars 616A to 8180, inclusive, of NRS, if the employee fias &
nolice of an injury pursuant to NRE €16C 015 after his or her employmant has been term nated
for any reason, there is B rebuttable presumption that tha injury did not arise out of and in the
course of his or her employment.

(Added to NRS by 1893, §62) — (Svbstituted in revision for NRS 616.6016)

CANNON COCHRAN MANAGEMENT SERVICES, INC. « PO, Box 20063 - WV 855150068
075 243301 Fax mm wvwetnsl.com
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164937000454

If you disagree with the above determination, you do have the right 1o appos! by requesting &
hearing before a Hearing OMoer by completing the enclosed Form D-12a and sending it o the
State of Nevada, Department of Administration, Hearings Division. Your sppeat must be filed
within seventy (70) days after the date on which the natice of this detsrmination wes
matied.

of Administration OR Depariment of Adminisiration
Hearings Division Hearings Division
1050 E. Wiliam Street, Ste. 400 2200 S. Rendho Drive, Ste. 210
Carson Clly, NV 89701 Las Vegas, NV 89102
(776) 887-8440 (702) 480-252%

if you have queations or wish to discuss this matter, plaase contact me dvreclly at 775-324.0150.

W' ‘) -———
L4y !

?
Claims Represeniative
e Washoos County
ROC

DIRAIRS
Eno: D-120
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Recelved: 1106772010
Roosived: 10/00/2018

'

Requost for Additional Medfcal Information
And Medical Reloase
Qunvnet w0 MRS C16C.177 & G16CHND)

e \US: - S L Y- 1Y AT

catmter UG TTOADNG L . ool motyytipses.

mwmmmmmmmusgaaamqm
Mopuagpatuupimender., AR AD | nstNemn:_A: D) 2L

mmw By Ak \CA I 9T tceet Gldg 8
€l Pm.m;:a.qw Ceow v FASW

B mﬂlmm [ 1] txxfoniors sy, Yot saflhy

ﬁ%' ""’“"‘“‘"‘?:&F‘.‘:&: m-‘. &mm‘i&hﬁm

Priox Hilstory Information
Fiesecheck the agpropriaty Sox Beiow o provids Be Syforoeton rgutsted.

B0 tuve 0 ot coutitions, tafurb oo dtsubitfiies e whled 1o svees, thet salghl oo G
At e s s 7 odd b o rbar s b

(3 xtwveaprior contiton, Tujnvy or Siabiity ot ovedd aBve Bis dispasition of s shabn reftrenosd
muuuummwumm wisiorwork vebabed oract (I

Wmi nw uﬁmu&'&ﬁ:ﬁ&u&m -

PO Box 20063 & Renoy KV EISS
$56-603-6165 o TTS-224-8301 @ Fen: 775-824-5393 « wwrtomat.com CCMSI « Reng
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Raogived: 11/07/2019

Racahed: 100622010
CCMIT
FUTAN HOPRINS
Pamlcld
USTALL PRIDR RELATIVE CLAIMS FILED FOR ACCIDENTS/TNJURTES ~ WHETHER INDUSTRIAL Oft
NON-NDUSTRIAL, WHICH YOU HAVE FILED THRQUSHOUT YOUR LIFETIME.
Clafm No: Date of Injury:
Employer: Body Partls) :
D industt) L) Non-ndustrial Setttampnt/Amount Recalvad; $
Attending Physiclan's Neme/Address for sbove-chptioned Infury
Qaim No: Date of Injury:
Emgloyer: Body Partdy) :
O indurtria) D3 Nonindustria} Settioment/Amount Recelved: S ___
Sttending Physician's Name/Addrets for above-captionad bnfury
Chalin No: Oate of Infury:
Employen Bedy Port(s) :
O industrts] O3 Noneindustris) Sottiement/Amount Reosived:§
Attanding Physlclen's Nama/Addren for abova-captioned injury
Clatm #0: Date of Injury:
tmployer: Body Partfsl :
3 industlsl O3 Non-industyisl Settlement/Amount Recelved:$____
Attending Physician’s Namo/Address for above-captioned injury
o TV W T S 10-3-19
Signature o Dats RECEIVED
ocT 09 W1
Cennon Cochren Mansgament Sesvices, inc. -
PO Box 20068 » Renc, NV B9515 COVR! - Reno

B55-601-0163 » F73-324-3901 ¢ Fux: 775-324-9893 & warw.cernsl.com
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SUSAN HOPIINS
MY ofd

Naveyou over fliad » workons' compensation clakm in this state or any other befora?
No,

lmmmmmnmuHﬂhh"m
* Yes |

Plasse st the bodly parti) and the smount of the settisment oc buyout and the empioysr under whom
tha aweard was recoived,

Beoa ltveex .

Yhark you for your cooperstion.

(Tnduered Workar's Signature) (Pate)

0CT 00 2019

Cannan Cochron Mansgemont Servicer, the. (CMS) - Renn'

70 Box 20068 » Rane, WV 89515
556005168 o 775-824-3501 » Fax: 775-024-0893 ¢ www.comsl.com
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Reoeived: 1100772019
Received; 10002019

SUSAN HOPEINS

Pagedofa

BECLARATION OF MEDICAL PADVIDERS

L recalvad trastrent, hed madication preserided, er
Pint Your

::n pn’nmmmmmwnm dentists or other praciiioners during the lasg
yare,

List nasmes nad eddresses end phone Dutas of Treatmant

Repn ofTrupedle Evore s QA -]

RECBIVED
0CT 68 208
CCMY - Reno

Connon Coctumn Mazagenment Setvices, the.
£0 Box 20060 « Rene, NV E9515
B858-601-8183 & 774-924-8301 » Fant ¥75-324-5853 o www.comploom
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Request for Hearing ~ Contested Claim
Attachment

Thisfetter (5 ‘Request for Appeal of tha ‘Notice of Claim Denls! regerding Clsim #194931090454, for
coverage of my injury sustained on Tuasday, Saptember 24, batween 9-9:30sm at the Washoe County
complex focated at 2001 East 9™ Street. The letter | received dated Octaber 3, 2019, stated it was
dented dus to NRS 616C.150,

I am contesting this bacsuse [ was on pald tims as the ‘WCEA Non-Suparvisory Contract 2039-2022,
Article 9 - Mea| Petiod/Rest Srosks’ states. | was on bresk which is typically used to wa'k the Washea
County complex for axercise. This Incident occurred on pald time, thersfora should be covered. This
was not my lunch hour which Is not compensated for,

There have been incidents with ot least three Washoa County employees that have elso tripped over

this same uneven sidewalk portion. Luciily thelr experiences did not result in Injury. | cen provide
noterizad statements If reqUired. Waihoe County 1s responaible for any accldents thet oocur on thelr
property and Is responsible to maintain walking thoroughfares.

Please raspond with any addittonal requirements that are needed from me to move this request
forward.

L)

IO~ WS
\olholi19
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cCCcmMel
bete:a0fi0N089 | Clalotant Mzme:HOPKINS, SUSAN DOE 4/24/2019
CatmKucsber; SMI0I0LSS Provident Reno Orthopedie Clinfe DO%: OB/34/2040

The sttached bIKA) for cervicels) bs being retumed for the following rastom:
No eisitn it Deans ubwedibed foy ths name, data of injury sad/or body part. Payrent i dentad,

Our remrds indicate this invelos was not submittad within ninety (90) deys sftar trestment s3 remired by the Nevada Medical Fes
Schathds. Puymant It Senled uniess good cause can be peovided loe o lates hiling

I no svent may an Initisl billag for henlth care services be cubmitted laver than twelve (11) meaths aftar the
dyta of servien, o3 spacified by the Neveds Medical Fee Schaduls. Peyment iy danted.

A b submitted for reconsideration must be received by the incurer no sty than twelve {12) montia after the
date on which sarviees wers rendered, ualess good cutsn is shown, pursuant£o the Nevads Mufies) Fes Scheduls.
Papntnt is denked.

Purmmnt to NAC §26C.345 {2), medicel reparting U cequined with Bitt sybmission for af) services Sdied under codes 90000-00000
indhaiva. (Maxta resubemit this bt slong with madicsl reporting.

O 0o go

Within 14 drys sftar the date of sarvice ot the date of dischargs from e hospitl, 8 provider of kealth care rest
awbirit & raport of the servicas rendesed, purrisnt to the Meveda Medicel Fae Schedule.

Ponuant to NACSI6C.1R1{1}{b), an insumer cannot pay for disgnartic tmaging tf a satisfactosy report of the
Iimaging bs not reciived by the Innrer, Plaase resubmit this B along with e report of the imaging.

Purmnant o the Nevads Medical Fes Scheduta, sn Wnsuret may tequire the submission of st physican's or efropractor’s
medical reperting before peyment of s madiest b, Plysse resubmit this bl with nporting.

Our e 5588 ot 1eflect that thesa sevices ware requatted end/for suthorted, punticam 19 NAG 616G.129(S).
Puynant s derded.

This detm was closad effectiva Paymant Is donled.

Pursusnit to NRS 626C.090 and/or RAC €15C.129 (1), on'y one irexting phwsicien bs alowed ot any ona time.
Our fila 0oes not eefiect that Dr. is the trasting physician, Payrent b denled

A provider of hesith care may not charge the patient for sry trastment relatad to en tndestriat infury,
prsuar to MRS 6160128,

Qur recosds indleats that this b hes been paid. Pleass sas stteched or (nformation balow:
Chek No. Date lssued Amountpatd §

MO8 ol the deime administrator lor this employar. Measa resubmit clatm 1o Ue proper
InSrEAcs Corvies.

Flanta provide sn Ramited staterment: wa are unabls 10 prodass peynents on 8 "Balsate Forwarnd® or
Pitatement” b pursuant 1o NAC 516€.215 {1).

This caim hie bean denled for werkers' compansation benefits. Mease recitedl Bliling to the patlent snd/or
to thelr orivate of grovp hasith ngurants corvier. Payment b denlied,

Pizase provida CPT codes wnd ratum blll to us, pusrsaant to the Nevads Medical Fee Schaduly,

Provider of peovidder representathe’s signstuea o stamp resuired i tha bIT, pursuant bo NAC S15C.215 (3) (ah.
Piase fumish andd rasubmit the bt

This torvica Is batng denied pursusnt to NRS G15C.125 a3 u contract exints for prescription service extlutively through My of

. You will need to resulenit thraugh HPS {HaUora] Pharmaceutice Servicas) ot 2-300-B4&A4TT RECE
Heast provide HICTA with the medical reporting £0 wa can review for payment. WED
Other:

oD OO0 e 00 OODODAEO ODOO O QO

OCT 14 2010
Workart

Punuant to RACE18CAL7, 5 you disegras with the sbove dedslon, you hava the fighl to make & wrilten reqguest {or & review by tha
Comperation Section at 400 West King S¢., Sulte 400, Carcon Cty, NV 89703, Phone: (775} 684-7270 or {707) 4855080, CCMSI R
= Renp

Sacerely,
oMt n O21 File/latment: Susen Hophins 11650 Aathem Br, Sparks, N 9441
\)P Cannon Cochran Managament Services, Inc.

PO Box 20068 » Renp, NV 89515
866-601-6168 ¢ 775-324-3301 ¢ Fax: 775-324-8893 » www.oomsi,com
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In the matter of the Contested Hearing Number: 2001191-8D

Industrial Insurance Claim of; Claim Number:  19493J050454
SUSAN HOPKINSG WASHOE COUNTY

11660 ANTHEM DR ATTN: CELESTE WALLICK
SPARKS, NV 89441 1001 E 9TH ST, BLDG D, STE 1230

RENO, NV 89512
/

BEFORE THE HEARING OFFICER

The Claimant's request for Hearing was filed on October 15,2019 and a
Hearing was gcheduled for November 7, 2019. The Hearing was held on
November 7, 2019, in accordance with Chapters 616 and 617 of the Nevada
Revised Statutes.

The Claimant was present by telephone conference call. The Employer was not

present. The Insurer was represented by Lidia Perez of CCMSI by tetephone
conference call.

The Claimant appealed the Insurer's determination dated October 3, 2019,
The issue before the Hearing Officer Is claim denial.

DECISION AND ORDER
The determination of the Insurer is hereby REMANDED,

NRS8 616A.030 defines "accident” as “an unexpected or unforcseen event

happening suddenly and violently, with or without human fault, and producing

at the time objective symptoms of an injury”.

NRB 616A.268 defines an “injusy" as “a sudden and tangible happening of a RECg,V&
traumatic nature producing an immediate or prompt result which is M
established by medical evidence, including injuries to prosthetic devices”, Oy 15 20
NRS 616C.180]{1) provides the injured employee has the burden of proof (
to show, by a preponderance of the evidence, the injury arose out of and Msy. R

in the course of employment. ‘o

The Hearing Officer finds that the Claimant has met the criteria under NRS
616A.030 and NRS 616A.265, however, there remains a question aa to whether
she has met her burden under NRS 616C.150. The Claimant submittad into
evidence documentation in support of her contention that she was being paid
by her employer at the time of the injury and that she was engaged in an
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In the Matter of the Contested

Industrial Insurance Claim of SUSAN HOPKINS
Hearing Number: 2001191-3D
Page 2

activity that her employer recommended she engage in during her normal work
day. The insurer has not been provided with this documentation prior to the
hearing. Therefore, the Hearing Officer inetructs the insurer to review the
documentation submitted by the Claimant and after review of the same, render
a new determination, with appeal rights, regarding claim compenasability,

APFEAL RIGHTH
Pursuant to NRS 616C.345(1), shouid any party deaire to appeal this final

Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30) days of the date of the decision by
the Hearing Officer.

IT IS SO ORDERED this 14t» day of November, 2019.

RECRIVED

NOV 5 2009
CCMS] - Reno
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The undereigned, an employee of the State of Nevada, Department of
Administration, Hearings Divislon, does hereby ceﬂ.lﬁr that on the dabe chown
below, a true and correct copy of the foregoing DECIS ' DE
deposited into the State of Nevada lnterdepartmenul mail syahem on with
the Btate of Nevada maill system for mailing via United States Postal Service,
OR placed in the appropriate addressee runner file at the Department of
Administration, Hearings Division, 1050 E. Willlams Street, Suite 400, Carson
City, Nevada, to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 8944}

WASHOE COUNTY

ATTN: CELESTE WALLICK

1001 E 9TH 8T, BLDG D, S8TE 120
RENO, NV 89512

CCMaI

PO BOX 20068
RENO, NV 89515-0068

@ﬂus 144 of November. 2019,

Karen Dyer
Employee of the State of Nevada
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CCMST

December 5, 2018 Notice of Clalm Denlal

SUSAN HOPKINS
116860 Anthem Or
Sparks, NV 8944 1-6284

Re: ClaimNo. 19483080454
Employer: Washoa County
D.OJ: 00/24/2018

Body Part/ condtion.  Right great too fracture

Dear Ms. Hopkins;

Pursuent to the Hearing Officers decision & order #2001191-8D, we have reviawed the
documentation yau submiied.

Piease bo advised Heath initabves are encoursged by Washoe County, bhut ere ol required.
Employes engagement is vo untary. The page you presented ta the Hearing Officer is actually from
Washoe County's Pubiic Website end is & resource from {ha Washoe County Health District
designed for “all sspacts of the community”, This .nformation is for the genaral public.

Supreme Court dacision Rio Sultey Hatal ve Gorsky states that thero must be & causal connection
between the injury and the employee’s work and that the daimend muast demonsirate that the injury
occured because of a risk invoived within the scope of the employment. Engaging in a voluntary
aotivity durtnp & personal break periad is unmelated to the purposs far which the empioyment
relationship was crealed. The Employer, Washoe Counly's encouragement lo empicyaes o
participate in such vountary aciivities during thelr parsona’ break times ia eimpy a suggestion.
Therefore, you have not met the burden of proof that your injury cccurred o8 a dinect result of duties
that arcuse out of ar in the course of your employment Your claim I denled pursuant to:

NRS 618C.150 requires that an emplayas must establizh by a prapondaranca of evidencs that an
injury arose out of and In the course of employment.

CANNON COCHRAN MANAGEMENT SERVICES, INC. + P.O. Box 20058 - NV
779) 2243301 wyrw.eenuleem
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19483080454

fyoud mawim the above delarmination, you do have the right to appea by requesting 8
hearing o 8 Hearing Officer by complating the anclosed Form D-12a and sending i 1o the
State of Nevada, Department of Administration, Hearings D'vision. Your appaa) must be filed
within seveanty (70) daye after the dale on which the notice of this detormination wes
malied.

Depariment of Administration OR Deparment of Administration
Hearings Divialon Hearings Division
1050 E. Wallem Street, Ste. 400 2200 8. Rancho Drive, Ste. 210
Ceroon City, NV 89701 Las Veges, NV 89102
(775) 887-8440 (702) 486-2626
if you have questions or wish to d scuss this metter, pisase contact me directly &t 776-324-0156,
rely,
Claims Rapresentative
ec:  Washoa Counly
ROC
DIRAIRS
Enc; D-12
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REQUEST FOR HEARING - CONTESTED CLATM

(Pursuant 10 NAC 616C.274)
REPLY 10: Dopartment of Administration OR  Department of Adminfatration
ficarings Davislon lHemings Divisien
1050 K. William Stree, Ste. 400 2200 8. Rapcho Drive, Suite 210
Cargon Clty, NV 89701 Lus Vegas, NV 89102
{175) 681.8440 (702) 486-2525
{ Employes Information Employer laformation .
Envslerer's Name aod Addras  Ringioys?s Hes 2 Al e
BUBAN HOPKINS WASHOE COUNTY
11660 Anthem Dr 1101 E NINTH STREET
Sparks, NV 88441 RENO, NV 88520
Clopan's Tekeyhons Vactbts [ Eanglyare Telephons Mumbes rem—
e m o, 18463080454
f TT6-T45-1864 T75 328 2074
Deixof ey 0672472018 B T
rﬁmﬂ‘"’ | Sk l&lrﬂ-?y Admialstrator Informatton
Wyt iad Adudoes hind-Parey Adeni ) Nitne sad Addreny
Comst
PO BOX 20068
Reno, NV 883185
Iaarer’s Telephone Mambor Ui Perly Adeimonrnier's Tephons Woober
775-324 3304

Do Not Complete or Mail This Form Unless You Disagree With the Insurer's Determination.

REO ~ .
194 ) B A LR RLAFALNS ]

YOU MUST INCLUDE A COPY OF THE DETERMINATION LETTER OR A JIEARING WILL NOT

RE SCHEDULFED PURSUANT TO NRS 616C.)1S,

Dricefly explain the basis for this sppeal:

—

This request for hearing is filed by, or on beholfof: [0 Infured Employer

and is dated this day of _

- Employer
20

Signature of [njured EmployceMmployer

.
v’

injured Employec'sEmployer's Rep. (Advisor)
0-12s {Rev. 1072018)
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In the matter of the Contested Hearing Number: 2001962-JL

Industrial Insurancé Claim oft Claim Number: 19493J090454

SUSAN HOPKINS WASHOE COUNTY

11660 ANTHEM DR ATTN: CELESTE WALLICK

SPARKS, NV 89441 1001 E 9TH ST, BLDG D, STE 120
; RENO, NV 89512

The Claimant’s request for Hearing was filed on December 20, 2019, and a
Hearing was scheduled for January 13, 2020. The Hearing was held on

January 13, 2020, in accordance with Chaptere 616 end 617 of the Nevada
Revised Statutes.

The Claimant was present by telephone conference call. The Employer was

represented by Sharolyn Wilson by telephone conference call. The Insurer was
represented by Lidia Perez of CCMSI by telephone conference call.

The Claimant appealed the Insurer’s determination dated December 5, 2019,
The issue befors the Hearing Officer ie claim denial,

DRECISION AND ORDER
The determination of the Insurer is hereby AFFIRMED.

Pursuant to NRS 616,150, an injured employes is not entitled to receive
compensation uniess the employee cstablishes by & preponderance of the
evidence that the injury arose out of and in the course of employment. Por an
injury to arise out of employment, the Claimant must show there is a link
between the conditions of the workplace and how those conditions caused the
injury and how the origin of the injury is related to the risk involved within the
scope of employment. An injury at the job location is not suflicient to hold that
the injury arose out of and in the course and scope of employment. 8ee Rio
Suite Hotel & Casino v. Gorsky, 113 Nev, 600, 939 P.2d 1043 (1997); and
Mitchell v. Clark County Sch. Dist,, 121 Nev. 179, at 182, 111 P.3d 1104 {2005).
In the instant matter, the Claimant was on a break and walking outside to get
some exercise, tripped, fell and fractured her toe, Having reviewed the

submitted evidence and in consideration of the representations made at mg%‘ &y,

hearing, the Hearing Officer finds the evidence fails to support that the %
arose out of the Clalmant’s employment and conditions thereof. As such,

8¢
Hearing Officer finds the Claimant has failed to mest the burden of pmf&]ls, 2029

support a compensable industrial injury.

~Ren.
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in the Matter of the Contosted

Industrial Insurance Claim of: SUBAN HOPKINS
Hearing Number; 200196291,
Page Two

APFEAL RIGHTS

Purstiant to NR8 616C.345(1), should any party desire to appeal this final
Decision and Order of the Hearing Officer, a request for appeal must be filed

with the Appeals Officer within thirty (30} days of the date of the decislon by
the Hearing Officer.

IT 18 SO ORDERED this 16th day of January, 2020,

Jagon Luis, Hearing Officer

¥ g,

F
b2 4209
(e *
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The undersigned, an employee of ths State of Nevada, Department of
Administration, Hearings Divielon, does hereby certify that on the date shown
below, a true and correct copy of the foregoing DECISION AN RDEE
doposited into the State of Nevada Interdepartmental mail system, OR with
the State of Nevada mall system for mailing via United Btates Postal Sezxvice,
OR placed in the appropriate addrcssce runner file at the Department of
Administration, Hearings Division, 1050 E, Williams Stroet, Suite 400, Carson
City, Nevada, to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

WASHOE COUNTY

ATTN: CELESTE WALLICK

1001 E 9TH 8T, BLDG D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 E 9TH ST

RENO NV 89512

ceMsl
PO BOX 20068
RENO, NV 89515-0068

Dated this 16th jay of January, 2020.

e [

Rebekah Higginbotham
Employes of the State of Nevada

RECE]VED

F
894209
CcMSr .
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CERTIFICATE OF MAILING

. The undersigned, an employee of the Shuowanda,DopamumofAdminhuuﬁon,
‘ Hminss Dwislon. dm hereby urﬁfyﬂmoutbedmahmbe!ow 8 true and comect copy of
| the forego AL / R APFEAR was duly mailed, postage

pmpmd OR plaeed in tho appropnate nddmsce runer file at the Department of Administration,
Hearings Division, 1050 E. Williams Street, Carson City, Nevada, to the following:

| SUSAN HOPKINS
| 11660 ANTHEM DR
| SPARKS, NV 89441

] NATW
1000 E WILLIAM #208
CARSON CITY NV 89701

WASHOB COUNTY

| ATTN: CELESTE WALLICK

| 1001 ESTH ST, BLDG D, STB 120
RENQ, NV 89512

| SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 B9TH ST

| RENONV 89512

| ocMst
\ PO BOX 20068
| RENO, NV 89515-0068

Dated this_g21 ay of February, 2070,

-~

Bracdy Fuller, Legal Speretary IT
21 Employee of the State of Nevada
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NEVADA DEPARTMENT OF ADMINISTRATION
BEFORE THE APPEALS OFFICER F"-ED
AUS @ 4 2029
(L T
| In the Matter of the Claim No.:  19493J090454
Industrial Insurance Claim
¢ Hearing No.: 2001962~JL
o]
Appeal No.: 2002596-ELO
SUSAN HOPKINS i DOH: 08/06/2020 at 11:00 a.m.
CLAIMART’ S FIRST FXHIBIT
bBage #
001 E-mail 09/23/2019
002 Overhead view of work area and property
JOOS Defective sidewalk adjacent to workplace
| AEELRMATION
|

Pursuant to NAC 616C.303, I affirm that no personal
! information appears in this exhibit.
DATED this __ day of Aujust, 2020
NEVAA ORNE;: FO:/ IJURED WORKERS

Clar: 'G. Leslie, fsq', “r. Deputy
Attorney for Claimant
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1 Washoe County To 051 Oate /3072020 4 47 20 M

Wast, Bardamin

Monday, Soptember 23 2019 11.05 AM

$th Streon Employees; Victoria L Enckson, Sullan Montoys: Jennla Shipp
Sufery Information for walivers at Uvestock Events Cantar

Waelking Aress for Employssspd!

i‘gg 3
f r

Far the safety of weikers on the propeny during breaks, Reno Sperks Livestock Evants Centar staff have
requested watkers avaold the construction and stall sreas of tha RSLEC. These areas often have RSLEC staff and
cthors using vehices and heavy equipment, and thoy am not anticipating walkess {often with
qarbuds/mwadphonas ¢n) baing in the srea. The attathed mep's red arens are to be avolded when wali'ng ot
the RSLEC, Green orowd sre OK forwalking. As slways, ute raution snd be oware of your surroundings.
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{775) 634-7555

{702) 436-2K)0

1000 Tast Willizm Street, Suite 208
Carson City, NV 89201

NEVADA ATTORNEY FOR INSURED WORKERS
2200 South Reacho Drive, Suite 230

Las Vegas, NV 29102

v @ ol e Wty e

[
o

11
12
13
1¢
15
16
17
18
19
20
21
22
23
24
25

N W
o -

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee
of the State ofrﬂevada, Nevada Attorney for Injured Horkers, and
that on this date I deposited for mailing at Carson City, Nevada,
a true and correct copy of the within and foregoing CLAIMANT'S
FIRST EXHIBIT addressed to:

SUSAN HOPKINS

160 ANTHEM DR

SPARKS NV 89441

LISA WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSON LLP

100 WEST LIBERTY STREET 10% FLOOR
RENO NV 89501

DATED: Ax el

SIGNED: ‘
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FILED
SEP 8 6 2020

5 NEVADA DEPARTMENT OF ADMINISTRATION - ANeAs e ™
BEFORE THE APPEALS OFFICER

LR N

In the Matter of the Contested Claim No: 194931050454
Tndustris! Insurenca Clalm of:
Hearing No:  2001962-JL

| SUSAN HOPKINS, Appeal No:  2002396-ELO

An appeal hearing was conductod on August 6, 2020. The Claimant, Susan Hopking, was
represented by Clark G. Leslie, Bsq. of Nevada Atomney for Injured Workers (“Claimant™). The
solf-tnaufed employer Washoe County (“Employer™) was represented by Lucas Foleta of the law
firm McDonald Carano, LLP. The hearing was conducted pursuant to Chapters 616A through
617 and 233D of the Nevadas Revised Statutes.

The issue presented in this appeal is whether the Hearing Officer’s January 16, 2020
Declsion and Order (“Decision™) affirming the detemination by Canrion Cochran Management
Services, Inc. (“CCMSI™) denying the claim at issue should be affirmed. The evidence presented
at hearing consisted of 47 pages of exhibits identified a3 Insurer's Documentary Evidence,

| merked and entered into evidence ot the timo of hoaring. Witness testimony was provided by
| the Claimant. Having reviewed the documentary evidence submitied by the parties, considered
| the witness testimony at the appeal hearing, and considered the arguments of counsel, the

Appesls Officer makes the following findings of fact and conclusions of law. Any finding of

! facts If appropriste shall be construed as conclusions of law, end any conclusions of law if

sppropriste shall be construed as findings of fact.
"
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EINDINGS OF FACT
The Claimant, Susan Hopkins, works for the Washoe County Health District. ‘The Health
Distriot's office where the Clalmant worked was snd is still located at 1001 E. Ninth St. in Reno,
Nevada. The Clalmant Is an office-support-spooialist in the environmental health division. The

| Claimant chose to go on walks during scheduled mandatory breaks. The Health Districe’s offices
| are tocated in 8 Washoe County complex that Inoludes the Washoe County Fair Grounds and the
| Reno-Sparks Livestock Events Center “RSLEC"). On September 23,2019, Claimant’s employes
| vis an o-mall wamed 9th street employees who walked during breaks to avoid walking near the

RSLEC dus to construction and heavy equipment in the ereas around the RSLEC. Although the
e-mall wamed walkers, there s nothing in the e-mall requiring employees to walk during their

breaks. The e-mait wams “{a]s always use csution and be aware of your sumoundings.”

On Soptember 24, 2019, the Clalmant took her moming break. She chose to go for a

| walk during her moming break. The Claimant exited the back door where she worked, and she

began hor walk. The Claimant testified that about 50 to 75 feet from where she left her building,

| she tripped and felf forward on the sidewalk. The Claimant reported that her right foot hit the
| caised edge between sections of the concrete sidewalk causing her to fall. ‘The Claimant testified
| thet the raised edge was one inch in height. The ralsed sldewatk was in & publlo area of the
| Weshoo County Health District complex. Because it was difficult to walk, the Claimant returned
| toheroffice. A couplo of co-employecs helpod her to retum o hor desk.

Later that day the Claimant went to the Reao Orthopedio Clinic-Urgent Care (“ROC") In

{ Sparks, Novada. The Clsimant was diagnosed with tha non-displeced right great-toe fracture end
I a toft hip strain. The Claimant completed a request for compensation, a C-4, at the ROC.
| CCMSI dealed the olaim on Deceanber 5, 2019, conchuding that the Claimant had aot met her
| burden to demonstrato that her injury ocourred as a diroct result of duties that arose out of or In

the course of her employment.
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CONCLUSIONE OF LAW

Under NRS 616C.150, in order for a workers' compensation claim to be compensable, a
clalmant is required to “establish by a peeponderance of the evidence that the employee’s injury
' arose out of and in the course of Ms or her employment.” The Claimant evgued that whether her
! injury was compensable was 8 pure legel question. The Clalmant argued thet under the personal
comfort rule found in Bumav. Providence Corp. Dev., 135 Nev. Adv. Rep. 60 (Deo. 12, 2019)
i her Injury arose out of her employment; thus, Claimant’s claim is compensable under NRS
i 616C.150. The Claimant also argucs that her claim srose out of her employment under the
authority found in Dixon State Industrial Insurance System, 111 Nev. 994, 899 P.2d 571 (1995).

The Nevada Industrial Insurance Aot (*NIIA™) does not make an employer absolurely

lable. Wood v. Safeway, Inc., 121 Nev. 724, 733 121 P.34 1026, 1032 (2005).

| An Injury ia sald (0 arlse out of one's employment when there Is a causal connection
i betweon the employee’s injury and the nature of the work or workplece. Rio Swuite Hots! &
 Cosino v. Gorskv, 113 Nov, 600, 605, 939 P.2d 1043, 1046 (1997). In contrast, whether an
t injury ocours within the course of the employment sefers merely to the time and place of
smployment, fe., whethor the Injury occurs at work, during working hours, and while the
employed is reasonably performing his or her dutics. Goraky, 113 Nev. st 604, 939 P.2d ot 1046,

When the Clalmant was walking during her bresk, she was walking for her own personal
enjoyment and heatth. Claimant was not reascnably performing her work dutles when she fell,
| and she Was not in the course of her employment. Therefore, under Gorsty, Claimant's fall did
| not occur within the course of hee employment.
Under Buma v. Providence Corp. Dev., 135 Nov. Adv. Rep. 60 (Dec. 12, 2019), traveling
| employesa sre deemed to be in the course of employment for the purposes of the NIIA. /d, a1 6-
| 7. “Traveling employess are deemod In thelr employer's control, aa & practical matter for the
duration of thelr trips. Jd. at 7. The Court in Buma extended the personal comfort mle to

employces who are traveling In the course of employment continuous for the duration of a trip.
k|
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Id. 1 9. Durka permits o traveling employes to gensrally tond to thelr reasonable wecreation
noeds during downtime without leaving the course of employment. 4, at 10.

Biona does not apply to the Claimant. The Claimant was not traveling on behalf of her
employer at the time of her trip and fall Injury, Beceuse the Claimant was not traveling, she
caanct be deomed under the employer's control. The Claimant does qualify under the personal
comfort rule recited in Buma. Therefore, the Clsimant cannot rely upon Buma to mstisfy the
course of employment requirement in NRS 616C.150,

The Claimant argued that Claimeant's injury claim is compensable under Divon v. State
Industrial Insurance Systems, 11) Nev. 994, 998, 899 P.2d 571, 573 (1993). Dixon is o
recreations] ectivitios case, In Dixon, the claimant was injured during her lunoh hour while the
employee rode a bicycle provided by the laboratory eround the parking fot at the worksite and
fell and suffored o fractured wrist. The employer provided the bikes and encouraged the
claimant to ride them, Tho appeals officer directed SIIS to accept the employee's claim,
concluding that riding the bloyole waa a regular incident of emptoyment as it was of expeoted
custom and practice at the remote location and was sven encouraged by the laborstory. The
Court in Dixon, clting Nevada industrial Commission v. Holt, 83 Nev, 497, 434 P.2d 423 (1967)
aiated:

In Mols this court stated that & recreationa] activity could only be characterized as within
the course of employment if it is o regular incident of employment, or required by the
employer, or of benefit to the employer ‘beyond the intangidle value of employes health
and morale common to all kinds of vecreation end soclal life.’ /d. at 500, 434 P.2d at 424,

The appeals officer did make the finding required by Hol thet under the slrcumstances at
Los Alamos, tlding the bicycle was a reguler incident of employment. i,
In this case, the Claimant was not required to walk. Neither was Claimant provided with

equipment, such as ghoes, to walk or encoursged to use equipment to walk. Nor was the
Claimant living at her work location as in Dixon. Belng on a break and walking on one one’s
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| own volttion 1s not enough under Dizon 10 establish that Clalmant’s fnjuries ocoutred within the

courss of omployment.
The Claimant also argued that Costley v. Nevada Ind Ins. Com., 33 Nev. 219, 256 P,

1011 (1931) provides authority requiring that Claimant's claim be adjudged compensable,

| However, the istus In Costiy Is distingulshadle from this cass. Costly dealt with the question as
| to when an employes and employer relationship began, not whether Costly's infury arose out of

and in the course of his employment. In addition, Costly was decided upon principles of
common law which were overtuled under the ensctment of the NI1A in 1993. NRS 616A.,010. In

| addition, tho faw and facts In Costly were liberally construed in favor of the payment of

compensition which is aleo no longer the law under the NiIA.

In order for an Injury to arise out of employment, “the employee must show that the
origin of the injury s reinted to some risk involved within the scope of employment.” Rlo Al
Sulte Hotel & Casino v. Phillips, 126 Nev, 346, 350, 240 P.3d 2, § (2010) gquoting Mitcksll v.
Clark Cty. Sch, Dist, 121 Nev. 179, 182, 111 P.3d 1104, 1106 (2005). If the iqJury “is not fairly
traoeable ko the nature of the employment or workplece environment, then the injury cannot be

Unill recently an employes might encounter theeo types of riske ot work  that  were
relovant to Clalmant’s workers’ compensation, The Nevada Supreme Court in Baiguen v,
Harrah's Las Vegas, LLC, 134 Nev. Adv. Rep. 71, 426 P.3d 586, 588 (2018) recently announced
a fourth f workplace risk, mixed risk, and clarified the three other risks the Court applies to
workplace injuries. These three types of risiks were clarified and reststed in Baiguen and
include: (1) employment; (2) peceonal; and (3) neuteul lsks. Baiguen, 426 P.3d at 390,

Employmeont risks arles out of the employment. Jd. They are solely related to the
employmont and include obvious industrial injurles. Ses Phillips, 126 Nev. st 351, 240 P.3d at

s
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explosives exploding tractor tipping, fingers getting caught in gears, excavations caving in, end
20 on” as well a3 “vecupational discases™). Personal risks do not arise out of the employment.

| Phillips, 126 Nov, st 351, 240 P.3d ot 6. Personsl risks Include injuries caused by personat

conditions end 1linesses, such as fhlling at work dus to “a bad knes, epliepay, or multiple
aclerosis.” Phillips, 126 Nev. at 351, 240 P.3d at §; see also Larson supra § 4.02, 4-2 (examples
of personal risks include dying a natural desth the offects of disease or intomal weakness and

death by “mortal personal ensmy™).

A neutra) risk is a risk that is neither an employment risk nor s personal one, suchas o

| full that is not attributable to premise defects or a personal condition. Phillips, 126 Nev. at 351,
| 240 P.3d ot S; sco also Lamon, supra § 4.03, st 42 (examples of noutral risks Include

hit by & stray bullet out of nowhere, bit by a mad dog stabbed by a funatc srunning amuck,” scts

i of God and unknown causes), A neutral risk arises out of the employment if the employee was
| subjocted to a greater risk than the geners! public due to the employment. Ses Phillips, 126 Nev.

a1 333, 240 P.3d at 7 (adopting the increased-risk test).
Ciaimant's walking and tripping was not an employment related risk becauss the
Clalmant was walking for her own recreation and enjoyment. Thes Employer did not croate an

| omploynient related risk by permitting the Clalmant to walk around a public office facility that

was open o the public.

The Claimant did not argue neutral risk and the increased risk test should be applied to
aatisfy whether her injury arose out of her employment. Bven 0, the Claimant chose to walk on
sidewalkd outaide of public bullding where the public walks. It cannot be sustained that the
Claimant was exposed to the ralsed edge in the concrete more than (he general public using the
same sidowslk. Bocause the Claimant has not provided evidence of an employment related risk
ot a neutral risk that subjected her to a greater risk than the generel public dus her employment,
the Claimant falled (o prove her injury arose out of her employment.

The welght of the evidence and legal authority support legal conclusion that the Claimant
6
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fallod to satisfy NRS 616C.150(1), and sho did not suffer & compenssble industrial Injury on
September 24, 2019,

DECISION
The Hearing Officer decision dated January 16, 2020 Is hereby AFFIRMED.

DATED this f 202
APPEALS OFFICER
Submitted by:
LUCAS POLETTA
MCDONALD CARANO LLP
100 West Liberty 8t., 10* Floor
Reno, Novada 89501

Notice: Pursusnt to NRS 233B.130 should any party desire to appeal this final declsion of the
Appaals Officer, a Petition for Judiclal Review must be fited with the district court within thirty
(30) days after secvice by mall of this Declslon.
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The undersigned, an employee of the State of Nevada, Department of Administration,
Hearings Division, does hercby certify that on the date shown below, & true and correct copy of the
foregoing ORDER was deposited into the State of Nevada Interdepartmentat mail system, OR
mmmummnmmmﬂummmmmmpwm
the sppropriste addresses runner file at the Department of Administration, Hearings Division,
1050 B. Wiltiams Street, Sulte 450, Carson City, Nevada, 89701 to the following:

SUSAN HOPKINS
11660 ANTHEM DR
SPARKS, NV 89441

NAIW
1000 E WILLIAM #208
CARSONCITY NV 89701

WASHOE COUNTY

ATTN: CELESTE WALLICK
1001 B 9TH ST, BLDG D, STE 120
RENO, NV 89512

SHAROLYN P WILSON
CLAIMS/RISK ANALYST
1001 BSTHST

RENO NV 89512

CCMSI
PO BOX 20068
RENO, NV 89513-0068

LISA M WILTSHIRE ALSTEAD ESQ

100 W LIBERTY ST 10TH FLOOR
RENO NV 89505

Iy
Dated this 25 _day of Septomber, 2020.

Brandy Fulter, Sccretary Il
Employee of the of Nevada
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Caxson City, WV 09701 (775) G04-7355
2200 Bouth Runcho Drive, Scits 130
sz Vegas, WV 89202 {702) ¢B6-2830

1000 xast Williaa Steeet, Suite 209

Hemon Arvaene ok IR aRRE

FILED

cvaosiasy

2020-10-16 09 :27:3:‘ PM

2610 of

Even Beavers, Esq.(NV Bar #3399) Transaction # 8119953 ; ceulezic
Clark G. Leslie, Esq.(NV Bar #10124)
1000 EBast William Street, Suite 208
Carson cxz;, Nevada 89701

(775) 684-155%; (775) 684-7575
cleslie@naivw.nv.gov

Attorney for Petitioner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF
THE STATE OF NEVADA IN AND FOR THE
COUNTY OF WASHOB

SUSAN HOPKINS,
Petitioner,
va. CASE NO. CV20-01650

CANNON COCHRAN MANAGEMENT DEPT. NO. 15
SERVICES, INC. dba CCMSI; WASHOE

COUNTY; and APPEALS OFFICE of the

DEPARTMENT OF ADMINISTRATION,

Reapondenta.,

HOTACE QF ERTITION. NOR JUDKCIAL REVII!

T0: Edward L. Oueilhe
Appeals Officer
Department of Administration
1050 East William, Suite 450
Cars n City, Nevada 895701
YOU ARE HEREBY GIVEN NOTICE that on the 14** day of
October, 2020, a Petition for Judicial Review was filed in the
S8econd Judicial District Court of the State of Nevada, in and for
Washoe County. A copy is attached. Said petition seeks judicial
review of your Appeals Officer Decision xendered on the 25* day

of October, 2020, Please prepare, within thirty (30) days from
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(702) 406-2930

. NV 99102

1000 EZast william Street, Suite ii°
l:u:m City, WV 89701 (775} €84-7555
00 South Rancho Drive, Suite 130

Hzvana AFvomamy FOR IRREED WOIIERS

1) service hereof, the entire record or a certified copy of the

2 § entire record for transmiﬁz:l to the court.

3
4
5
6
7
8
8

10
il
12
13
14
158
16
17
18
195
20
21
22
23
24
25
26

vegas
()
e’

81 26

DATED this

day of October, 2020.

NEVAD aRNBY/g I RED WORKERS

Evan Beavers, Esq. {NV B r §#3399)
Clark G. Leslle, Esq. (NV Bar #10124)
1000 East William, Suite 208

Carson City, Nevada 69701

Attorneys for Petitioner,
Susan Hopkins
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(T02) 486-2830

Carson City, WV 99701 775/ €84~ "
2200 South Rancho Drave, “uite

1000 East William Street, Suite 208

Las Vagas, WV 89102

AFFIRMATION
Pursuant to NRS 2398.030
The undersigned does hereby atfirm that the

preceding Notice of Petition for Judicial Review, pertaining to
Nevada Department of Administration Hearings Division Appeal
Number 1903025-ELO, Second Judicial District Court Case Number
CvV20-01650:
X Does not contain the Social Security Number of any
person.

=0R=
Contains the Social security Number of a person as
required by:

A. A specific State or Federal law, to wit:

B. For the administration of a public program or

for an application for a Federal or State

grant.
% A {L 19/le/ 20
Clark G. Leslie, Esg., Sr. Deputy Datt:

Nevada Attorney for Injured Workers
Attorney for Petitioner
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Carson City, WY 89701 (775) 684-75S8
[ ]

1000 East Willism Street, Suite 208
2200 South Rancho Drive, Suite 130

HEvana ATIORMET FOR DEOGexd TROSSERS

Las Vegas, &V 89102

N
[- ]

CERTIFICATIE OF SERVICE

Pursuant to NRCP S(b), I certify that I am an employee
of the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date I deposited for mailing at Carson City, Nevada,
a true and correct copy of the within and foregoing NOTICE OF
PETITION FOR JUDICIAL REVIEW addressed to:
SUSAN HOPKINS
11660 ANTHEM DRIVE
SPARKS NV 89441
WASHOE COUNTY
ATTN: CELESTE WALLICK
1001 E 9™ ST, BLDG D, STE 120
RENO NV 89512
CCMSI
PO BOX 20068
RENO NV 89515-0068
and that on this date, I prepared for hand-delivery a true copy of
the within NOTICE OF PETITION FOR JUDICIAL REVIEW to the following
party at the address bhelow:
EDWARD L. OUEILHE
APPEALS OFFICER
DEPARTMENT OF ADMINISTRATION
1050 EAST WILLIAM STREET SUITE 450
CARSON CITY NV 89701
and that on this date, I prepared for hand delivery, via Reno
Carson Messenger Service, a true copy of the within NOTICE OF
PETITION FOR JUDICIAL REVIEW to the following party at the
address below:
LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSON LLP

100 WEST LIBERTY ST, 10™ FLOOR
RENO NV 89501
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{702) 486-2830

1000 East willism Street, Suitve 208
Carson City, WV B9701 (775) 604-733S
2200 South Rancho Drive, Suite 130

Las Vegas, WV 59102

1] and that on this date, I prepared for hand delivery, a true copy of
2 | the within NOTICE OF PETITION FOR JUDICIAL REVIEW by hand delivery
3fto the following parties via State Mail Room to the addresses
4 || below:

S | AARON D FORD ESQ
NEVADA ATTORNEY GENERAL
6 | 100 N CARSON ST
ICARSON CITY NV 89701

7
LAURA FREED
8 | DIRECTOR DEPT OF ADMINISTRATION
$15 E MUSSER ST RM 300
9 | CARSON CITY NV 89701

10
11 DATED: 10fiuf>0
12

13 SIGNED: L&ﬁ)&@«,
14

15

16

17

18

19

20

21

22

23

24
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ATTACHMENT
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Bvan Beavers g‘q. (Vv Bar 3399) Transaction A 8118120 : yvilora
Clark G. Lesiie, Eeq.(NV Bar 10124)

1000 Bast lm.llam Stuet. Suite 209
Carson cu; Nevada 89701

{773) 684-7558; (778) 684-1575
clealieimiw.nv.gov

Attorney for Petitioner, Susan Hopkine

IN THE S8ECOND JUDICIAL DISTRICT COURT OF
THE STATE OF HEVADA IN AND FOR THE
COUNTY OF WASHOE

SUSAN HOPKINS,
Petitiocner,
vs. CASE NO.
CANNON COCHRAN MANAGEMENT DEPT. NO.
SERVICES, INC. dba CCMSI; WASHOE
COUNTY; and APPERLS OFFICE of the
OEPARTMENT OF ADMINISTRATION,

Respondents.

ERILEION WOR JUDICIAY, REVIFH
SUSAN HOPKINS, Petitioner, by and through her attorney,

Clark 6. leslie, Esq., 8r. Deputy, Nevada Attorney for Injured
Workers, and pursuant to NRS 233B.130, hereby files this Petition
for Judicial Review of the Appeals Officer Decision of Appeals
Officer EBdward L. Oueilhe, filed Septembsr 25, 2020, a copy of
which ie attached hereto as Exhibit 1.

Thie petition is filed with the district court on the
grounds that Petitioner is aggrieved by the decision of the
appeals officer.
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The decision of the appeals officer was an abuse of
discretion, clearly erroneous and in error as a matter of law,

WHEREFORE, Petitioner prays as follows:

1. The court grant judicial review of the cecision of
the appeals officer issued September 25, 2020.

2. The court vacate and set aside the September 25,
2020, decision of the appeale officer and award Petitioner
HOPKINS the benefits to which SUSAN HOPKINS is entitled.

3. For such other and further relief as the court
deems Jjust.

4. Pursuant to NRS 233B.133(4), a hearing is reguested
in this matter.

DATED this _|X{ day of October, 2020.

NEVADA EY FOR IN D WORKERS

Evan Heavers, Esq. (NV Bar #3399)
Clark G. Leslie, Esq. (NV Bar #10124)
1000 East William, Suite 208

Carson City, Nevada 89701

Attorneys for Petitioner,
Susan Hopkins
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AFFIRMATION
Pursuant to NRS 2399.030
The undersigned does hereby affirm that the
preceding Petition for Judicial Review, filed in regard to Nevada
Department of Administration Hearings Division Appeal Number
2002596-ELO (Second Judicial District Court Case Number pending):
X Does not contain the Soclal Security Number of any
person.
=OR=

—— Containg the Social security Number of a person as
required by:

A. A specific State or Federal law, to wit:

T S R I TR TR T
O ® 3 0 un & W

For the administration of a public program or

for an application for a Federal or State

N
o

éZﬂ VB4
Clar . Leslie, ESQ., Sr. Deputy Dafle

Nevada Attorney for Injured Workers

{702) 4086-2030

Carson City, HV 89701 (77%3) 684-755%

1000 Bast Willism Street, Suite 208
2200 South Bancho Drive, Suite 130

Hevana. ASTORET R Innnen Wxakes

Las Vegas, WV 89102

N N N
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Attorney for Petitioner




w ® ~ &0 N e W N

(702} 486-2930
N NN NN ND R H MR

Careon Clity., BV 80701 (773) €94-0555
]
LS |

1000 Bast Willism Street, Sulte 208
2200 Sovth Rencho Drive, Suite 130
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}), I certify that I am an employee
of the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date I deposited for mailing at Carson City, Nevada,
a true and correct copy of the within and foregoing PETITION FOR
JUDICIAL REVIEW addressed to:

SUSAN HOPKINS

11660 ANTHEM DRIVE

SPARKS NV 89441

WASHOE COUNTY

ATTN: CELESTE WALLICK

1001 E 9% ST, BLDG D, STE 120

RENO NV 89512

CCMSI

PO BOX 20069

RENO NV 89515-0068

and that on thias date, 1 prepared for hand delivery, via Reno
Carson Messenger Service, a true copy of the within PETITION FOR
JUDICIAL REVIEW to the following party at the address below:
LISA M WILTSHIRE ALSTEAD ESQ

MCDONALD CARANO WILSON LLP

100 WEST LIBERTY ST, 10™ FLOOR
RENC NV 89501
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Carson Clty, WV 89701 (773) 604-71555

Ryvam, ATTORWEY yoit DERED Wi
1000 Bast Milliam Street, Suite 208
2200 South Rancho Drive, Suits 130
Les Veges, WO $9102

»
L]

and that on this date, I prepared for hand delivery, a true copy
of the within PETITION FOR JUDICIAL REVIEW by hand delivery to
the following parties via State Mail Room to the addresses below:

AARON D FORD ESQ
NEVADA ATTORNEY GENERAL
100 N CARSON 8T

CARSON CITY NV 89701

LAURA FREED

DIRECTOR DEPT OF ADMINISTRATION
515 E MUSSER ST RM 300

CARSON CITY NV 89701

DATED: loﬁth
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NEVADA DEPARTMENT OF ADMINISTRATION  AFRets g Ry
BEFORE THE APPEALS OFFICER

[ N N

| In the Matter of the Contosted ClimNo:  19453]090434
Todustrial Insurance Claim of
Hearing No:  2001962-0L

| SUSAN HOPKINS, AppeslNo:  2002896-ELO

Claimant. .

AITEALS OFFICER DRCISION

An appeal hoaring was condusted on Augnat 6,2020. The Claimant, Susan Elopking, wes
| roprosentsd by Clark G. Leslis, Baq. of Nevada Attorney for Injured Workers (*Clatmant”), The
self-insufed employer Washoo County (“Employer™) was represented by Luces Foletta of the law
{ firm MoDonald Garano, LLP, The heariag was conducted pursuant to Chaplers 616A through
| 6174n02338 of the Novada Revised Statutes.
The lssue presented In this appest fs whether the Heating Officer’s Janvary 16, 2020
15 || Doclslon and Order (“Dectalon”) affimulng the determination by Cannon Cochran Management
16 || Bervioes, ine. (“CCMSI™) douylig thecletm ot rus shoud bo eficmed. The evidenco prosonted
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EINDINGS OF FACT

The Claimant, Susan Hopkins, wotks for the Washoe County Health District., The Health
Districts office where the Clalmant worked was and is still located &t 1001 B. Ninth 8¢, in Reno,
Novads. The Clalmant is an office-support-spocialist in the envirenmental health Rivision. The
Clalmant choss to go on walks during scheduled mandatory breaks. The Health District's offices
are located in & Washoe County complex that includes the Washoe County Falr Grounds and the
Reno-Sparks Livestook Bvents Center “RELEC”). On September 23, 2019, Clsimant's smployer
via an omell wamed 9th strest employses who walked during breaks to avold walldng near the
RSLEC duse ¢ construstion snd heavy equipment in the areas around the RSLEC. Although the
o-mall warned walloers, there is nothing In the e-mall requiring employees to walk during thetr
breaks. The e-mall wams “fajs always use caution and be aware of your surroundings.”

On September 24, 2019, the Claimant took her morning break. She chose to go for a
walk during her moming break. The Claimant exited the back door where she worked, and sho
bogen her walk. The Clalmant testified that about 50 to 75 feet from wheee she loft her bullding,
sho tripped and fell forward on the sidewalk, The Claimant reported that her right foot hit the
ralsed edije beiween sectlons of the concrets sidewalk causing her to fall. The Clalmaent testified
that the ralsed edge was one inch In beight. The ralsed eldewalk was in a public area of the
Washoe County Health District complex. Bocause It was difficult 40 walk, the Claiment returned
to her office. A couple of co-employoes helped her to retum to hor desk.

Lator that day tho Cleimant went to the Reno Orthopedic Clinlo-Urgent Care ("ROC®) In
Sparks, Nevada. The Claimant was diagnosed with the non-dispisced right great-toe fracture and
& left hip stealn. The Cisimant completed a request for compensation, 8 C4, at the ROC.
COCMSI denled the clalm on December 5, 2019, concluding that the Cialmaat hed not met her
burden to demonstrate that her injury ooourved as a direct result of duties that aroze out of er In
the course of her employment.
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CONCLUSIONS OF LAW

Undes NRB 616C.150, in ordsr for a workers® compeasation claim to be coxnpensable, s
clsimant is required to “establish by & preponderance of the evidence that e employee's injury
oroso cut of and in the course of his or ber employment.™ Thoe Clalmant argued that whather her
injuxy was compensable was & pure legal question. ‘The Claimant ergued that under the persons)
comfort tule found in Buma v. Providemes Corp. Dev., 133 Nev. Adv. Rep. 60 (Dex. 12, 2019)
her Infury aroso out of her employment; thus, Clalmant’s clalm is compenssble under NRS
616C.150. The Claimant also argues that her claim arose out of her employment under the
authority found in Dixon State Industrial Insurance System, 111 Nev. 994, 899 P.2d 571 (1995).

The Novads Industrial Insurance Act ("NTIA™) does not make an employer sbsolutely
Lisble. Woody. Safewey, nc., 121 Nev. 724,733 121 P.3d 1026, 1032 (2005).

An Injury fs sald to arise out of one'’s employment when there is & causal conneotion
between the employee's injury and the nature of the work or workplace. Rio Swdts Kote] &
Catino v, Gorskv, 113 Nev. 600, 605, 939 P2d 1043, 1046 (1997). In contrast, whether an
Injury ocours within the course of the employment refers merely to the time and place of
employment, Le., whether the injury occurs at work, during wodking hours, and while the
employes is reasonably performing his or bes dutles, Gorsky, 113 Nev. et 604, 939 P.2d at 1046,

When the Claimant was walking during her break, she was walking for ber own personal
enjoyment and health. Claimant was not reasonably perfonming her work dutiss when she foll,
and ghe was not in the course of her employment. Therefore, under Gorshy, Claimant’s fall did
not asour within the course of her employment.

Under Buma v. Providence Corp. Dev., 135 Nev. Adv. Rep. 60 (Doe. 12, 2019), traveling
employees are desmed to bo in the course of omployment for the purposes of the NIIA. . at 6-
7. “Traveling employeos are deemed in their employer's control, as & practical matter for the
duretion of thelr trips, K. st 7. The Court in Buma extendod the personal comfort rule to

employees who are traveling in the course of employment continuous for tho durstion of a trip,
. 3
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. 9. Buma permits 8 traveling employee to generally tond to thelr reasonabloe rocreation
neods during downtime without leaving the cowrse of employment. M. at 10.

Biana dots not apply to the Claimant. The Clalmant was not traveling on belulf of her
employer at the time of her tlp and fall injury. Bocsuse the Claimant wes not traveling, she
canmot be doemed under the employer’s control. The Clalmant does qualify under the personal
comfost sule secited in Buma. Therefore, the Claimant cannot rely upon Buma to satisfy the
course of employment requirement tn NRS 616C.150.

The Clalmant arguod that Claimant's injury claim s compenssble under Divon v. Svate
Inchutrial Insurcmce System, 111 Nov. 994, 998, 899 P2d 571, 573 (1995). Dixon Is a
rocreational activitles case. In Divon, the claimant was injured during her lunch hour white the
employee rode a bicyole provided by the laboratory around the parking lot at the worksite end
foll and buffored a fluctured wrist. The employer providod the bikes and encouraged the
claimant to ride them. Tho appeals officer directed SIS to acospt the employee's claim,
concheding that riding the bicyele was a reguler incldent of employment as it was of expocted
custom dnd peactico at the romote location end was even encouraged by the laboratory, The
Court In Dixon, siting Nevada Industrial Commission v. Holr, 83 Nev. 497, 434 P.2d 423 (1967)
stated:

th Gouem of sxpioymers I o3 el AORs o oy ezod o widin
courss oyment 8 regu! ent of employment, or req the

, or of benefit to the employer ‘beyond the lntangible value of employee health
ﬂ%mhﬂl kinds of recreation and soolal life.” 74, et 500, 434 Po.gruuc.

The appeals officer did maks the finding required by Holr that under the circumstances st
Loa Alamos, riding the bloycle was a regulsr incident of employment. M,
1.

In'this cave, the Claimant was not required to walk, Nelther was Claimant provided with

equipment, such a3 shoos, to walk or encouraged to use equipment to walk. Nor was the
Claimant living st her work location as in Dixon. Being on a break and walking on one one's
L3

4
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| own volition is not enough under Déxom to establish that Claimant’s injurtes ccctirred within the
coure of employment.

The Claimant also argued that Costiey v. Nevada Ind he. Com, 33 Nov. 219, 296 P,
| 1011 (1931) provides suthorty vequiring that Clalmant's claim be adjudged componsable.
| However, tho issuo In Costly is distinguishable from this case. Conrly daslt with tho question as
to when en employee and employer relationship began, ot whether Costly's Injury aross out of
and in the course of his employment, In sddition, Costly was declded upon principles of
commondaw which were overruled under the enactment of the NIIA In 1993. NRS 616A.010. In
| eddilon, Ghe law and faots in Cortly were liberally construed In favor of the payment of
| compensition which is also no longer the law under the NITA.

It order for en Injury to arise out of employment, “the employee must show that the
origin of the injury is related to some risk involved within the ssope of employment® Rio ANl
| Suite Hotel & Casino v. Phillips, 126 Nov. 346, 350, 240 P.3d 2, $ (2010) quoting Michell v.
| Clark Cox Sch. Dist, 121 Nev. 179, 182, 111 P:34 1104, 1106 2005). Iftho Injucy *is noy fhirly
; traccablo ko the neture of the employment or warkplsce environment, then the infury cannot be
said to arise out of the claimant’s smployment” Goruy, 113 Nov. 8t 604, 939 P.2d a1 1046,

Until recently an employce might encounter thres types of risks st work  that  wepe
| relovant ¢o Claimant's worken® compensation. The Nevads Supreme Court In Batgumn v.
| Harrah's Las Vegas, LLC, 134 Nov. Adv, Rep, 71, 426 P.3d 586, 588 (2018) recently snnounced
-: 8 fourth of workplace risk, mixed tisk, and clarifiod the threo other risks the Court appliss to
workplaco injures. Theso three (ypes of risks wero olarified and restated In Bulguen and
Inolude: (1) employment; (2) personal; and (3) neutral cisks. Baiguen, 426 P.3d at 590,

Bmployment sisks aries out of the employment. 4, ‘They are solely related to the
| employment end include obvious Industrial injurias. See Phllijps, 126 Nov. st 351, 240 P.3d st
S.; 41 also ) Arthur Larson and Lex K. Larson, Larson's Workers' Compensation Law $4.01, at

42 (rov. ed. 2017) (classlc omployment risks Include “machinery broaking, objects falling,
L ] s
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explosives exploding traotor tpping, fingers getting caught in gears, excevations ca-ving in, and
50 on™ a3 well us “ocoupstions] diseases™). Personal risks do not arise out of the employruent,
| Phillips, 126 Nov, a1 351, 240 P3d at 6. Persona) risks includo Injurles caused by peesons)
mwmlmmmﬂmmnmmu&umeﬁw.umpu
lcluub."_' Philtips, mmv.ussl.mr.uus;md»mupnum,Lz(wg
of personal risks include dying a netural death the effects of disease or internal wealness and
| desth by “mortal personal enemy")
A nsutral flek ls o risk that is neither an employment risk nor & persenal one, such g3 &
fill that s niot atteibutable 8o premise defects or a personal condition. Philifps, 126 Nev, ot 351,
240 P3d et 5; soo0 also Larson, supra § 4.03, et 4-2 (examples of neutral 2isks include
hit by a stray bullet out of nowhere, bit by a med dog stabbed by a hinatic running amuck,” scts
| of God and unkunown causes). A neutal risk arises out of the employment if o eruploye was
| subjocted to 8 groater risk than the general public due to the employment. See Ph/lltps, 126 Nov.
| a1353, 240 P.3d at 7 (adopting the Increased-risk tes().
Claimant’s walking and tripping was not an employment related risk because the
L | Clsimant was walking for her own recrestion end enjoyment. Tho Bmployor did not creats an
e omploynzent related tisk by permitting the Claimant to walk around & public office facility that
was open to the publio.
Tho Clalmant did sot argus noutrs) risk and the Inoreased risk test should e applicd to
[ satisfy whether her Infury arase out of hee omployment. Even 20, the Claimant chose to walk on
sidownlks outeide of publio bullding where the public walks. It cannot be sustalned that the
Clalman was exposed to the raised edge in the concrete more than the genessl publio using the
| same sidowalk. Because tho Clalmant has not provided evidence of an employment related risk
or a neutsal risk that subjected her o & groater risk than the general public due her employment,
i the Claimiant fulled to prove her Injury arose out of her employment,

The welght of the evidence and legal authority support legal conolusion thes the Claimant
6
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| September 24, 2019,

100 West L, $t, 10® Floor
12 § mm%m

13 Notlos; Pursuant to NRS 2338.130 should any party desire to appeal this final declsion of the
| Appeals Offioer, & Petition for Judicla) Review must be filed with the diatrlot court within thirty
r (30) days aftor service by mall of this Declsion.
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LISA M WILTSHIRE ALSTEADESQ
100 W LIBERTY ST 10TH FLOOR
RENONV 89505,

Dmms_-ls_ﬁmrmw. 2020.

Brandy Fuller, sm' ]
Bumlwofﬂn of Nevada
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FILED

Etectronical
Cv20-016 LM
2020-10-20 12:62:48
Jacqueline Bryant
Clark of the Court
Transaction # 8124398
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
SUSAN HOPKINS,
Petitioner, Case No. CV20-01650
vs. Dept.No. 15

CANNON COCHRAN MANAGEMENT SERVICES,
INC. dba CCMSI; WASHOE COUNTY; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondentfs).

S — /

ORDER FOR BRIEFING SCHEDULE

On October 14, 2020, Petitioners filed a Petition for Judicial Review of the Decision
of Appeals Officer Edward L. Oueilhe, filed September 25, 2020.

Petitioner must serve the petition upon the Attorney General, or a person
designated by the Attorney General, at the Office of the Attorney General in Carson City;
and the administrative head of the named agency and every party within 45 days after the
initial filing. NRS 233B.130(5).

The agency and any party desiring to participate in the judicial review must file and
serve a statement of intent to participate within 20 days after receiving service of the
Petition for Judicial Review. NRS 233B.130(3).

Within 45 days Petitioner shall file an original or certified copy of the transcript of
the evidence resulting in the final decision of the agency. NRS 233B.131(1)(a). The agency
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that rendered the decision shall file the original or a certified copy of the remainder of the
record of the proceeding, within 30 days after service of the Petition for Judicial Review,
and shall give written notice of the transmittal. NRS 233B.131(1)(b). “The record may be
shortened by stipulation of the parties to the proceeding.” Id.

Petitioner must file and serve an opening brief (memorandum of points and
authorities) within 40 days after the agency has given written notice that the record has
been filed with the court. NRS 233B.133(1). Petitioner’s failure to file an opening brief
within the time limitation shall be deemed an admission the appeal was not well founded
and ghall constitute adequate cause for dismissal of this action.

Respondent shall file and serve an answering brief (memorandum of points and
authorities) within 30 days after service of Petitioner’s opening brief. NRS 233B.133(2).

Petitioner may file and serve a reply brief (memorandum of points and authorities)
within 30 days after service of Respondent’s answering brief. NRS 233B.133(3). Petitioner
will file a request for submission once the appeal is fully briefed to bring the matter to this
Court’s attention.

Any party may request a hearing within 7 days after expiration of the time within
which Petitioner is required to file a reply brief. NRS 233B.133(4).

i

Dated: October 2.C, 2020.
David A. Hardy/

District Court Judge
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FILED

Electro
CvV20-01
2020-10-20 11:26:02 AM
Jacqueline Bryant

3960 Clerk of the Court
Lucas M. Foletta Transaction # 8124088 : yvilorip
Nevada Bar No. 12154
Lisa Wiltshire Alstead
Nevada Bar No. 10470
McDONALD CARANO LLP
100 West Liberty Street, 10™ Floor
Reno, Nevada 89505

Telephone; (775) 788-2000
Attorneys for Respondents
Washoe County and Cannon Cochran
Management Services, Inc.
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
Vs, Case No: CV20-01650
WASHOE COUNTY, CANNON COCHRAN Dept. No: 15

MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

STATEMENT OF INTENT TQ PARTICIPATE

COMES NOW, pursusnt to NRS 233B.130(3), Respondents WASHOE COUNTY
(*WASHOE”) and CANNON COCHRAN MANAGEMENT SERVICES, INC. (“CCMSI"),
hereby notify the parties of their intent to participate in the above-entitled Petition for Judiciall
Review filed by Petitioner on October 14, 2020,
111
1t
111

' WASHOE COUNTY is a self-insured enflgloyer. CCMSI, Washoe County's third-partyf
administrator, was not a party to the Appeals Officer hearing and is not a real party in interest. This
statement of intent to participate identifies CCMSI out of an abundance of caution; however,
CCMSI hereby objects and reserves its right to challenge Petitioner improperly naming it as a
respondent in this matter.
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AFFIRMATION
(Pursuant to NRS 239B.030)

The yndersigned does hereby affirm that the preceding does not contain the social security|

number of any person.

DATED this 19th day of October, 2020,

McDONALD CARANOLLP

By:

Lucas M. Foletta, Esq,
Nevada Bar No. 12154

Lisa Wiltshire Alstesd, Esq.
Nevada Bar No. 10470

100 W. Liberty St., 10" Floor
P.O. Box 2670

Reno, Nevada 89505-2670
Atiorneys for Respondents

WASHOE CO. AND CANNON COCHRAN
MANAGEMENT SERVICES, INC.
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CERTIFICATE OF SERVICE
I centify that | am an employce of McDonald Carano, LLP and that on the 19th day o

October, 2020, a true and correct copy of the foregoing STATEMENT OF INTENT T
PARTICIPATE was clectronically filed with the Clerk of the Court by using CM/ECF, served o
parties on the electronic service list for this case, and I caused a true and correct copy to b

deposited with the U.S. Postal Service at Reno, Nevada addressed to the parties as follows:;

Clark G. Leslie, Esq.

Evan Beavers, Es?

Nevada Attorney for Injured Workers
1000 E. William St., Suite 208
Carson City, NV 89701

Attorney for Susan Hopkins

Nevada Department of Administration
Appeals Division

1050 E. William St., Suite 450
Carson City, NV 89701

Aaron Ford

Nevada Attorney General
100 N, Carson St.

Carson City, NV 89701

Laura Freed

Director Department of Administration
515 B. Musser St., Rm. 300

Carson City, NV 89701

An Employee of McDonald Carano LLP

4833-2718-0015, v. 1
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FILED
NOV ~8 2029

. BRFORE THR APPRALS OFFICER mmu

In the Matter of the: |
[Contested Industrial of | Claim No: 194933090454
Insurance Claim, |

HEVADA DEPARTVENT OF ADMINZSTRATION

| Hearing Wo: 2001962-01,
]
| Rppeal No: 2002596-£10
|
I

Claimant |

I

of
SUSAN HOPKINS,

TRANSCRIPT OF PROCEEDINGS
BEFORE THE
EDWARD L. OQUEILHE, APPEALS OFFICER

AUGUST 6, 2020
11:07 AN

2200 S8OUTH RANCHO DRIVE, SUITE 220
LAS VEGAS, NEVADA 89102

Ordered by:

Transcribed By: Wendy Letner, Precise Transcripts
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APPEARANCES

On behalf of the Claimant:
Clark G. Leslie, Esq.

994 Hidden Brook Ct.
Minden, NV 89423-5185

On behalf of the Insurer:
Lucas Foletta, Esq.
100 West Liberty Street, Tenth Floor

Reno, NV 89501
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EXAMINATION

Clark G. Leslie

Lucas Foletta

|EVIDENCE

Exhibit Number 1

Exhibit Number 2

I1NDEX
DIRECT  CROSS REDIRECT RECROSS
11 29

23

EXHIBITS

IDENTIFIED ENTEREI
4 4
4 5
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PROCEEDINGS

APPEALS OFFICER: Good day, gentlemen. Today
is August 6th, 2020. It is now 11:07 a.m. We are on the
record. I am appeals officer, Edward Oueilhe. This is
the date and time for the hearing in the matter of the
Contested Industrial Insurance Claim of Susan Hopkins,
appeal hearing number 2002596-ELO. Mr. Clark Leslie is
present representing the claimant, Susan Hopkins, by
telephone, and the claimant, Susan Hopkins, will be
testifying by telephone during, during witness testimony.
Appearing on behalf of the Employer, Washoe County, is
Lucas--Mr. Lucas Foletta. Mr. Foletta, is there anybody
present in your office or at your location with you?

LUCAS FOLETTA: No, there is not.

APPEALS OFFICER: Okay. And then I--as it was
indicated off the record, there will not be an employer
representative parti-ticipating by phone today. 1Is that
correct?

LUCAS FOLETTA: Correct, Your Honor.

APPEALS OFFICER: Okay. This particular appeal
hearing arises as follows. On December 20th, 2019, the
claimant, Susan Hopkins, filed a request for hearing with the
hearing’s division of CCMSI December 5th, 2019, claim denial
determination. The appeal at the hearing’s level was

designated as hearing officer number 2001962-JL. A hearing
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was held on January 13th, 2020. That was January 13th, 2020.
On‘January 16th, 2020, hearing officer Lewis entered a
decision and order affirming the claim denial. On February
18th, 2020, the claimant filed a request for hearing of
hearing officer Lewis’ January 16th, 2020, decision and order.
That appeal is designated as appeal number 2002596-ELO which
we are here on today. Mr. Leslie, are you and your client
ready to proceed with the hearing today?

CLARK G. LESLIE: Yes, Your Honor, we are.

APPEALS OFFICER: And likewise, Mr. Foletta, are
you and your client ready to proceed with the hearing today?

LUCAS FOLETTA: Yes, Your Honor.

APPEALS OFFICER: Okay. I have a tota. of tw:
exhibit packets, the first being from the--from the claimant
vwhich was filed on August 4th, 2020. 1It’s identified as
Claimant’s First--First Exhibit numbered pages one through
three. Are there any, any objections to Claimant’s First
Exhibit numbered pages one through three:

LUCAS FOLETTA: No, Your Honor.

APPEALS OFFICER: Claimant’s First Exhibit
numbered pages one through three is marked into ex-admitted as
Exhibit Number 1. 1In addition to that, on March 26th, 2020,
the employer filed a packet of documents with the appeals

office identified as Insurer’s Documented Evidence numbered
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pages one through 47. Are there any objections to Insurer’s
Docu@ented Evidence numbered pages one through 477

CLARK G. LESLIE: No, Your Honor.

APPEALS OFFICER: Insurer’s Documented Evidence
nunbered pages one through 47 is marked and admitted as
Exhibit Number 2. Mr. Leslie, are there any other evidence
packets or documents that the claimant has--wishes to be
submitted into evidence today?

CLARK G. LESLIE: No, Your Honor

APPEALS OFFICER: Mr. Foletta, are there any
other--other evidence packets or documents that the
employer wishes to have submitted into evidence today?

LUCAS FOLETTA: No, Your Honor.

APPEALS OFFICER: Okay. And as far as proposed
witnesses today, we have the Claimant, Susan Hopkins. Is
that correct?

CLARK G. LESLIE: Yes.

APPEALS OFFICER: And is there anybody going to
be testifying on behalf of the employer, Mr. Foletta?

LUCAS FOLETTA: No.

APPEALS OFFICER: All right. Let’s go ahead
and begin with opening statements. Mr. lLeslie, as soon as
you’ re ready.

CLARK G. LESLIE: Thank you, Your Honor. Very

briefly, the evidence will show that a work-related injury
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did occur on September the 24th that arose out of and in
the course of employment. There’s very little dispute
about the injury itself, but the real question here is one
of a pure legal fact, a pure legal question, I believe. We
will establish that the case of Dixon vs. SIIS which can be
found at 111 Nevada 994, 1995, case, held that Nevada still
honors the personal comfort doctrine. And in the Dixon
case it was established that you can be engaged in activity
that is of a personal comfort nature and still fall within
the confines of the Worker’s Compensation Act. Your Honor,
it--the evidence will show that on September the 24th of
2019 Miss Hopkins was taking a mandatory required break,
This was pursuant to her contract with Washoe County. She
had been about 50 feet to 75 feet from work when she
tripped over a documented defect in the sidewalk. Now she
had altered her route from where she usually walked during
this break period at the behest and the warning of her
employer, and we will do reference to the overhead diagram
of the plaintiff’s exhibit--or, excuse me, applicant’s
Exhibit 1, uh, which shows an overhead of the convention
area and other surrounding buildings. And the evidence
will show that the day before she was injured, the
employees were warned about construction going on at that
convention area and so she altered her route. Now, the

important thing about those facts is that the employer was
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aware, acquiesced, and was involved in this mandatory break
process w}th its employees. My client went to the d:ctor.
It was determined she had fractured her right toe and she
also sustained an injury to her left hip. Now again, I
don’t think there’s much at issue here medically. She has
out-of-pocket expenses and saw some physicians and w:- can
talk about that. But finally, Your Honor, and then I will
conclude, only eight months ago, Justice Pickering issued a
decision in Buma, B as in boy, U-M-A, versus Providen-e
Corporate Development and it’s at 553 Pacific Third, 904, a
December 12, 2019, case. And in that ase, in terms .:
determining course of employment issu-~: and dis--
determining whether or not the motivated activity is or is
not within or without the employment arrangement, it was
held that under the personal comfort rule you will be
within your course of employment unless, number one, the
departure is so substantial that an intent to abandon the
job temporarily may be inferred, or number two, the
personal comfort is so unusual or unreasonable as to not
deem the act incidental to employment. Your Honor, the
evidence will show that she clearly didn’t intend to
abandon her job, that she was only 50 feet away from her
work and she was engaging in an activity that her employer
encouraged and acquiesced in. And, of course, simply

taking a walk during a period of mandatory break cannot,
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under the law, be deemed unusual or unreasonable. That
concludes ogr comments, Your Honor. Thank you,

APPEALS OFFICER: Mr. Foletta?

LUCAS FOLETTA: Thank you, Your Honor. We
intend to show that the hearing office appropriately
concluded that the evidence in this case befere him (ph)
does support that the injury issue arose [unintelligible]
thereof, and we will show how neither Buma nor Dixon
applicable to the [unintelligible] case. Thank you.

APPEALS OFFICER: Thank you, gentleman. Just a
moment. All right. Let’s ago ahead and begin with witness
testimony. I’'m gonna go ahead and get Mr.--Miss Hopkins on
the phone--the--so she may testify. Mr. Leslie, do you
have a phone number for her?

CLARK G. LESLIE: Yes, sir. I do. 1It’s 775-
745-1964,

APPEALS OFFICER: All right. I’m gonna put
you both on hold., If--and get Miss Hopkins on the--on the
phone. And if something happens that the call gets
dropped, please do call back in.

CLARK G. LESLIE: Yes, sir.

APPEALS OFFICER: All right., It’ll be just a
moment, gentlemen. [dials, rings]

SUSAN HOPKINS: Hello?

APPEALS OFFICER: Is this Susan Hopkins?
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SUSAN HOPKINS: Yes, it is.

APPE§LS OFFICER: Miss Hopkins, this is Appeals
Officer, Edward Oueilhe. We are actually on the record.
Your hearing has begun. You’re attorney and the emplcyee’s
attorney have been already engaged in opening arguments,
We'’re--we’re at the witness testimony portion of the
hearing and you’re--you’re attorney’s indicated that you’re
going to be testifying today. I am g:ing to be
(unintelligible]) back in into a three--into, actually, a
four-person conference call. If something happens that the
call gets dropped with you, I will call you back.

SUSAN HOPKINS: Okay, perfect. Thank you.

APPEALS QFFICER: Just a moment. All right.
I'm--we’re all-~I think we‘re all, all four of us are back.
Mr. Leslie, are you still there?

CLARK G. LESLIE: Yes, Your Honor

APPEALS OFFICER: And Miss Fal--Mr. Foletta,
are you there?

LUCAS FOLETTA: I am, Your Honor.

APPEALS OFFICER: Okay. And Miss Hopkins, y.u

are there? 1Is that correct?

SUSAN HOPKINS: Yes, yeah. Thank you.
APPEALS OFFICER: And you can hear me?
SUSAN HOPKINS: Yes, I can. Thank you.
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APPEALS QFFICER: Okay. And you understand we
are on the record? We are--we’ve begun your hearing.
You understand that, correct?

SUSAN HOPKINS: Correct.

APPEALS OFFICER: Okay. Mr. Leslie has
indicated that he’s called you as a witness today to
testify on your behalf. Before we begin with your witness
testimony I have a couple things I have to do. I need to
swear you in and I have some instructions for you. So,
let’s start with swearing you in. Would you please raise
your right hand? Do you affirm or swear that the testimony
you’re about to give is the truth, the whole truth, and
nothing but the truth?

SUSAN HOPKINS: Yes.

APPEALS OFFICER: You can put your right hand
down. I want you to know an audio recording of this
hearing’s being--being made digitally today, so if a
transcript needs to be made in the future it can be. I
would ask you to please listen to the questions that you’ll}
be asked by the attorneys before you respond. Please give
an answer to the questions. If you do not hear the
question or do not understand the question, please ask the
attoxney to restate the question. If some time during this
process you’re unable to--we lose--we’re unable to hear

everybody on the--on this four-party conference call,
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please speak up and say so. If one of the attorneys makes
aq objection during your testimony and you hear that
objection being made, please wait until I have ruled upon
that objection. I also will want you know if an objection
is made and you begin to answer, I will interrupt you and
rule upon that objection. Do you understand these
instructions?

SUSAN HOPKINS: Yes, I do.

APPEALS OFFICER: Okay. And would you please
state and spell your whole name for the record, please?

SUSAN HOPKINS: Susan Marie Hopkins, S-U-S-A-
N M-A-R-I-E H-0-P-K-I-N-S.

APPEALS OFFICER: All right. Thank you, Miss
Hopkins. Counsel, your witness.

CLARK G, LESLIE: Thank you, Your Honor. Miss
Hopkins, we--you’ve just stated your name so that we can go
beyond that. But in September of 2019 were you employed?

SUSAN HOPKINS: Yes, I was.

CLARK G. LESLIE: Who was your employer?

SUSAN HOPKINS: Washoe County Health
District.

CLARK G. LESLIE: And roughly, can you describe
for us on or where your place of work was located? The

address and things around it and do so forth?
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SUSAN HOPKINS: We are at 1001 East 9th
StreFt, Building B as in boy. It is on--off of
(unintelligible] Avenue. Our building is off of
[unintelligible]) Avenue and it’s in between the Reno
Livestock Event Center and 9th Street.

CLARK G. LESLIE: Did--and just briefly, would
you describe for us what your job and job duties were with
Washoe County?

SUSAN HOPKINS: I am an office support
specialist with Washoe County and I work in environmental
health dealing with plans.

CLARK G. LESLIE: In the month of September,
did you take break time during your work hours?

SUSAN HOPKINS: I did. We--

CLARK G. LESLIE: Hold on. Hold on. Was there
a policy in place involving employees :nd Washo: (uunty as
the employer in terms of mandatory bre.k times?

SUSAN HOPKINS: Yes. We have a ci ntract
through the Washoe County Employee’s Association. We hav:
two paid 15-minutes breaks for every eight hours w.rked
that we just take, and--excuse me--in that eight~h-ur
timeframe.

CLARK G. LESLIE: All right. N.w, as a matter
of custom, where did you usually--or how did you enjoy

yourself during these 15-minute breaks:
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SUSAN HOPKINS: I would go walk and when I
would ?alk I would walk around the Reno Sparks Livestock
Event Center.

CLARK G. LESLIE: Stop there. Now, was there
something going on with the Reno Livestock Center that
prompted a warning from your employer?

SUSAN HOPKINS: Yes. Our security
administrator, Ben West, he sent out an e-mail the day
prior stating that for the safety of walkers during our
breaks that we are to avoid areas at the Reno Livestock
Event Center due to construction and heavy equipment.

CLARK G. LESLIE: All rxight. Now, we have
provided the judge with three documents, the overhead
picture of the livestcck area, a picture that shows the
sidewalk, but the first page is a memorandum from Benjamin
West dated September the 23rd, and I asked you to have this
in front of you. Do you have that in front of you?

SUSAN HOPKINS: Yes,

CLARK G. LESLIE: Is that the warning that you
are referencing--that you just referenced in your
testimony?

SUSAN HOPKINS: Yes.

APPEALS OFFICER: All right. Now,
unfortunately, we don’t have color, but we are talking

about red areas and green areas so that Judge Oueilhe can
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better understand what we’re talking about here. Put--if,
if I can PSk you, please, Miss Hopkins, put the diagram
overhead in front of you. So, do you have that in front of
you?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: All right. ©Now, as best you
can, and let’s not get too detailed, can you explain the
Judge Oueilhe where the red zones were marked by Mr. West?

SUSAN HOPKINS: The red zones are marked
around the rodeo arena, the main arena, and the livestock
pavilion.

CLARK G. LESLIE: Okay. Now, the green areas,
am I correct, they’re not really depicted here on this
overhead?

SUSAN HOPKINS: They’ re on the outside of
those areas.

CLARK G. LESLIE: All right. Does this diagram
show exactly where you fell?

SUSAN HOPKINS: No, it does not.

CLARK G. LESLIE: All right. Now, let’s talk
about the particular day in guestion. Were you at work on
September the 24th, 20197

SUSAN HOPKINS: Yes.

CLARK G, LESLIE: Did you take a mandatory 15~

minute break on that day?
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SUSAN BOPKINS: Yes.

CPARK G. LESLIE: And would you tell Judge
Oueilhe, please, what happened--which break was this, the
first or the second?

SUSAN HOPKINS: It was the first,

CLARK G. LESLIE: All right. 8o, this was in
the morning?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Okay. What kind of shoes
were you wearing?

SUSAN HOPKINS: Tennis shoes.

CLARK G. LESLIE: Okay. So, when you took your
morning break on September the 24th, did something happen?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Would you please describe for
Judge Oueilhe what happened to you while you were talking
on September the 24th.

SUSAN HOPKINS: I was walking and I tripped
over a sidewalk that was raised and fell.

CLARK G. LESLIE: I'1ll ask you to look at page
three of the documents we submitted to the judge. Can you
tell me what best fits in terms of the ruler and everything

else?
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SUSAN HOPKINS: So, the ruler shows how
raised that tﬁe sidewalk was, approximately about an inch
raised.

CLARK G. LESLIE: All right. Where in relation
to your--the place that you worked was it that you tripped?

SUSAN HOPKINS: It was approximately 50 to 75
feet outside the back door of our building. I walked out
the back door and it was, like I said, approximately 50 to
75 feet outside that door.

CLARK G. LESLIE: Okay. Had anyone ever told
you not to work there--not to walk there?

SUSAN HOPKINS: No.

CLARK G. LESLIE: Okay. When you tripped what
happened to your body? Did it hit the ground completely?
Or describe what happened.

SUSAN HOPKINS: When I tripped I actually
kind of moved forward and landed on the ground on my body--
with my body.

CLARK G. LESLIE: Which foot tripped on the
raised sidewalk?

SUSAN HOPKINS: My right toe and my right
foot is what hit that section.

CLARK G. LESLIE: Okay.

SUSAN HOPKINS: And then I moved forward.
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CLARK G. LESLIE: All right, Then did you
return to work after you--well, let me strike that. Were
you able to get up and move from the place where you fell?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: With difficulty?

SUSAN HOPKINS; Yes,

CLARK G. LESLIE: When you got to work was
anyone able--oh, let me strike that. Where did you go once
you picked yourself up and started moving?

SUSAN HOPKINS: I walked back to my office.

CLARK G. LESLIE: Okay. Was anyone there to
help you when you first walked in?

SUSAN BOPKINS: Yes.

CLARK G. LESLIE: Who hel;':d you and what did
you do after that?

SUSAN HOPKINS: It was u couple of employees
helped me to my desk [ph].

CLARK G. LESLIE: Okay. 0(id you seek medical
care on that day?

SUSAN HOPKINS: I did.

CLARK G. LESLIE: Would you please te:] the
judge where you went and what was provided to you?

SUSAN HOPKINS: I went to the Reno Orth pedic

Urgent Care off of Ion Drive in Sparks, Nevada.
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CLARK G. LESLIE: And what did they do for you
apd what did they tell you?

SUSAN HOPKINS: They took x-rays of my-~-they
took x-rays and they informed me that I had a nondisplaced
fracture of my right toe.

CLARK G. LESLIE: Did you also have complaints
or concerns about any other part of your body?

SUSAN HOPKINS: I--my hip--my left hip was
hurting and it kept giving out and they also took x-rays of
that and informed that I had a strain of muscle and tendon
of the left hip.

CLARK G. LESLIE: Following the treatment ang
discussions you had with medical care providers on
September the 24th, have you had to seek or have you
obtained other medical care since that date?

SUSAN HOPKINS: Yes. 1 had two follow-up
appointments with Reno Orthopedics off of North Arlington
Avenue. I had a follow-up with an x-ray and then I had
another follow-up after that where--on a--on a later date.
So, one of the dates was 11/14 and I have another date, I
believe, October 10.

CLARK G. LESLIE: All right. Thank you. Have
you had to pay out of pocket for any of the care or
treatment you’ve received?

SUSAN HOPKINS: Yes.
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CLARK G. LESLIE: Can you describe at least
appﬁoximately how much you are out of pocket for the
expenses that you believe you’ve incurred because of this
work injury?

SUSAN HOPKINS: Out of pocket would be 150
dollars.

CLARK G. LESLIE: All right. Thank you. Now,
do you anticipate having any further care or treatment of

any significance or are you pretty much through?

SUSAN HOPKINS: I believe I'm pretty much
through.

CLARK G. LESLIE: Did you miss any time from
work?

SUSAN HOPKINS: I did when I left that day.

I believe--I can’'t remember if I came back the next day or
not.

CLARK G. LESLIE: A week--

SUSAN HOPKINS: I think I was--I believe I
was off for three days.

CLARK G. LESLIE: All right. And then finally,
do you anticipate any significant treatment for the future?

SUSAN HOPKINS: No.
CLARK G. LESLIE: Your Honor, that concludes my

questions of Miss Hopkins at this time. I reserve the
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privilege of being able to ask further questions upon your
agreem?nt. Your Honor.

APPEALS OFFICER: All right. Okay. Mr.
Foletta, cross-examination.

LUCAS FOLETTA: Your Honor, I don't have any
questions for the witness.

APPEALS OFFICER: Okay. All right. Mr.
Leslie, do you have any additional questions?

CLARK G. LESLIE: No.

APPEALS OFFICER: Okay, and you’ve already
indicated you’re, you’re not calling any, any other
witnesses. 1Is that correct?

CLARK G. LESLIE: That is correct, sir

APPEALS OFFICER: 8o, that’s your ce .e in
chief?

CLARK G. LESLIE: It is, sir. We rest.

APPEALS OFFICER: Ch, you rest. Okay. And
then the employer’s already indicated they won’'t be calling
any witnesses, Is that correct?

LUCAS FOLETTA: Yes, sir.

APPEALS OFFICER: Miss Hopkins, you can remain
on the line--on, on this conference hearing call if you
wish. I‘m going to ask that you mute your phone.

Otherwise, you could hang up. TIt’s up to you.
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SUSAN HOPKINS: Okay. I will stay on and
just mut? my phone.

APPEALS OFFICER: All right. Thank you, ma’am.
Okay. Let’s go ahead and begin with closing arguments,
Mr. Leslie, as soon as you are ready.

CLARK G. LESLIE: Thank you, Your Honor. I
believe we achieved what we had set out for and that was
establish that we fall within the confines of the personal
comfort doctrine. Actually, one case I did not mentioned
to you this all arose back in 1931. There’'s a case called
Costley versus Nevada Industrial Insurance Commission at 53
Nevada 219, and in that case, a miner’s injury was deemed
to be arising out of the employment when he was erecting a
tent on the employer’s premises the day before he was
beginning work. The tent was for his personal comfort and
they held that being injured while providing that for
himself so that he could do work would be within the
arising out of employment requirement. Also, at Larson’s
[ph] in section 21.08, it’s very clear from this treatise
that incidental inc--activities for personal comfort are
compensable unless they are unreasonable or they ox of an
extraordinary duration or distance from work. And we
mentioned in, in the Buma case, the December 2019 decision
by Justice Pickering, that there were two things that had

to be established in order for the personal comfort
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doctrine to apply to a claim. First, that the departure
was not so ?ubstantial that an intent to abandon would be
inferred, and second, that the, the activity was not
unusual and unreasonable. Here we have Miss Hopkins who
was engaged in a mandatory contractual break of 15 minutes,.
The evidence, undisputed, stated that the day before she
was warned by a supervisor to not engage in any exercise or
personal comfort activities at the Reno Livestock Center
and her employer even went so far as to provide her with a
diagram marked in green and red as tc where one could or
could not go. Miss Hopkins, on September the 24th, took
her mandatory break in the morning. Without any disputed
testimony, we heard that she said she left the building.
She was wearing sensible shoes. She was beginning her walk
and within 50 feet of where she worked she came upon this
defective sidewalk, struck her foot, fell, and ultimately
it was learned she fractured her foot. Well, the question
is, was the act of taking that walk a departure so
substantial that we could infer that she was leaving the
job? Or did that work, that activity, could it be defined
as so0 unusual or unreasonable that it could not be deemed
incidental to the employment? Well, again, taking a walk
during a mandatory break is about as benign and normal and
usual and anticipated as any activity could be. We have

established the predicate elements for the comfort
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doctrine. We have shown that she was not intending to
abandon the j?b and she was not engaged in a weird type of
activity. So, starting from 1931 until as recent as efight
months ago, personal comfort doctrine has been a part of
Nevada law and I can’t think of a case that would more
squarely fit within the four corners of that doctrine than
the activities of Miss Hopkins. That concludes our closing
statement, Your Honor.

APPEALS OFFICER: All right. Mr. Foletta.

LUCAS FOLETTA: Thank you, Your Honor. The--
I think I’'1ll just start with the--where, where she left--
where we left off with [unintelligible] of that. Nothing
in Nevada case law makes the personal comfort doctrine
applicable in this instance. And [interposing]

APPEALS OFFICER: Mr., Mr. Foletta,
[intexrposing] I’m gonna stop--Mr. Foletta? I’m gonna stop
you because [interposing] I, I, I don’t know if you need to
get nearer, nearer your speaker or something but you’re
very low volume and I‘m straining to he--I'm straining to
hear you. So, my fear is, is that this will not be
recorded, so please get closer and please maybe raise your
volume a little bit,

LUCAS FOLETTA: Understood., Is that--is that

better, Your Honor?
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APPEALS OFFICER: Much better. Whatever you
did it worked. Go ahead.

LUCAS FOLETTA: Sure. [Interposing]

APPEALS OFFICER: And I'm, [interposing] I’m
gonna ask you to begin, start over, please, so we make sure
we have everything.

LUCAS FOLETTA: I will. I will. The
personal comfort doctrine is not applicable in this case,
and the--Mr. Leslie’s argument essentially boils down to
any injury that an employee incurs while on a mandatory
break is compensable, notwithstanding the fact that that
injury is not related in any way to the--to the employee’s
work. But it--it’s the fact that the employee is on the
break which is the nexus between the employee, the injury,
and the employee’s work which, in Mr, Leslie’s argum nt
makes it compensable under Nevada law. But that’s n.t the
case. The personal comfort doctrine arises out of travel
cases. There’s no case where that doctrine has been
applied in the instance of an employee who sustained an
injury engaging in a personal activity during a work break.
They, they only have been applied in cases where the
employee has been traveling for work purposes. And in
those cases, the Nevada Supreme Court has made it clcar
that the fact that the employee is traveling on account of

work is sufficient, in some cases, to establish a nexus
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between the employee being [unintelligible} the work such
tpat the injury would be compensable within, within certain
confines that the Supreme Court sets forth. The, the Buma
case--the [unintelligible] in the Buma case said
specifically the majority rule that traveling employees are
in the course of employment continuously [ph] during their
business trips except during [unintelligible] departures on
personal errands is the majority rule. [Unintelligible]
such an employee’s injury arising out of travel or work-
related risk including those associated [unintelligible]
personal need and navigating hazards necessary incidental
to the travel or work are usually compensable unless an
exception applies. In this case, the employee was not
traveling. The employee was simply at work in a normal
course and left to engage in a personal activity during the
break. The, the [unintelligible] because even if it were
arguable to apply, I don’t believe that this case meets
that standard. In the [unintelligible) to determine
whether a traveling employee left the course of employment
by distinctly departing on a personal errand which includes
focuses [ph] on whether the employee was, a) attending
reasonably to the needs of the personal comfort or
encountering hazards necessarily incidental to the travel
or work or alternatively pursuing strictly personal

amusement ventures. In this case, the claimant was on a
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work-related break. She was not mandated in any way by the
emp}oyer to, to walk in the area she walked in or to walk
at all. It was her personal choice to do that and she
exercised it. 8o, under the persconal comfort doctrine, it-
-this injury is not compensable. The, the injury is--
although Mr. Leslie didn’t really make these points, I want
to point on that he, under Gorsey [ph) the accident or
injury is said to arise out of employment when there’s a
positive connection between the injury and the employee’s
work. Gorsey further said a claimant must then
[unintelligible) that the origin of the injury is related
to some work involved within the scope of employment.
However, if an accident is not fairly traceable to the
nature of employment or the workplace environment, then the
injury cannot be said to arise out of the claimant’s
[unintelligible} employment. On the document we have here,
there is no--there is nothing about this injury that
related to & risk within the scope of the talk [ph] of
employment. It was~-it was a risk that manifested itself
to the extent that she chose to walk on her own during the
break. And the fact is (unintelligible] that the hearing
officer sided and found that this case fell within
[unintelligible] conditi¢ons of that case controls [ph]
here. The case really more is a coming and going case if

you want to think about it that way. And, of course,
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funintelligible] coming or going will preclude compensation
from Ehe employee’s injuries that occurred while away From
the workplace. That’s [unintelligible]. The, the case is
not--is also not analogous to the extent--extent is not a
personal comfort doctrine case in my reviewing of it.

It’s, it's a recreational activity case, and then--and as
you probably know, Dixon also sided with Holt which is a
kind of a--not really a companion but a related case. The,
the Holt court said recreational activity could only be
characterized within the course of employment if it is a
regular incident of employment or required by the employer
or a benefit to the employer, importantly beyond the
intangible value of the employee’s health and morale common
to all kinds of recreation [unintelligible]. This is, of
course {unintelligible] that effect and, and that, I think,
language is relevant here in this case but really having
the, the claimant exercise her [unintelligible) to engage
in recreational activity outside of her workplace. And
that, that actually did not--was not mandated by her
employer, was not--was not an incident of employment in
any, any way and, and there’s no evidence that it benefited
her employer in any way beyond the [unintelligible) the
value of the employee’s health. The case really is more--
to the extent that any case, you know, it--[unintelligible]

to either Dixon or Holt is relevant or, or has facts
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similar here or holding that relates to this. This is more
a Holt c'ase than Dixon. You know, Dixon, the employee,
made [unintelligible) testify out and, and not--the, the
employee [unintelligible] was mandated by the employee, by
the employer, you know. A bike was given to the employee
by the employer and the [unintelligible] of the employee to
ride the bike during breaks or in off time to recreate, in
part because of the [unintelligible] nature of, of where
the employee was living and doing their work. And so,
Dixon was--you know, it is not a personal comfort case in
my view but it’s closer to a personal comfort type
analysis. Whereas with Holt the, the employee chose to
live at its place of work, left the place of work to engage
in recreational activity, and became injured. And in Holt
the injury was deemed non-compensable., This is more of a
Holt scenario although there’s an even pretty critical
distinguishing factor even there which is that this
employee didn’t live near, near the worksite. I have not
read this case that Mr. Leslie [unintelligible] Costley,
but it seems to me that if, if the situation in Costley
that a miner going to live at the work site and setting up
a tent and then becoming injured, you know, that is more of
a Dixon type scenario. And, of course, here the claimant
wasn’t living on the, the worksite at all. She just went

there for work every day and, and during the break chose
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to--chose to leave and was injured with no relationship to
her employ@ent at all other than the fact that she was on a
break and that is not enough under Nevada law to make the
claim compensable. Thank you, Your Honor.

APPEALS QOFFICER: All right. Mr. Leslie, you
get the last word.

CLARK G. LESLIE: Thank you, sir. The first
comment I would like to address is when my honorable
opponent said that the personal comfort doctrine is limited
to travel. That cannot be more untrue if--than I if I
stood on a mountaintop and yelled that’s not true. One
needs to look no further than the Dixon case itself where
the employee had been assigned to the particular laboratory
and then they had a bicycle there and they gave that
individual a bicycle to ride in the parking lot and that
employee became injured. That employee was not traveling.
The employee in the Costley case was not traveling. He had
already done his traveling and he was setting up his tent
for his personal comfort when he became injured. S0, no,
this doctrine is not limited to travel and I would
challenge anyone to find a particular case or doc~-or
treatise that says otherwise and that’s equally true with
Larson. You will not find in Larson where that venerable
source says personal comfort doctrine is limited to the

travel cases. Anyway, we then heard an argument that,
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well, any injury that occurs on a break, according--y.u
know, my, ny ?pponent says Mr. Leslie is saying that it any
injury occurs on a break that the employer knows about then
it’s a Workers’ Compensation Claim. I didn’t say that and
I'm not asserting that and that’s not what happened here.
In here we have a specific instance where an employee must,
must take a break. That means that the employer is aware
for 15 minutes that employee’s going to be in--y-u know,
engaged in who knows what type of activity, but they were
aware that many employees took the time to walk arcund the
Reno Livestock Center. And being a good employer, i-
warned its employees that because of the construction g .irg
on there they may wish to walk elsewhere. Those facts
alone pretty much neutralize every argument that was posed
by Mr. Foletta because we are talking abut arising out of
in the course of employment. Now, there’s another argument
posed that says that the risk was not accepted by the
employer and then the ancillary argument to that is this
does not provide a benefit to the employer. And again, two
things couldn’t be more incorrect within the factual
context of this case. The employer did become aware that
there were risks involved with some of its employees
entertaining and exercising during the mandatory break, and
it took upon itself the responsibility of issuing a written

warning about where to walk and not walk to its employees,
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That is not only an acknowledgement but an acceptance of
the certain ris§ because they are trying to avoid the place
that they thought was the most dangerous for their
employees and that was the Reno Livestock Center. And
secondly, you’ve heard this argument before, Your Honor.
You'’ ve--you know, you’re a scholar. You’ve done the
reading. You know what the background is behind some of
these statues. The thought behind mandatory breaks is that
it does provide a benefit to the employer. The employee
wants to come to work more if he or she knows they’re gonna
get break. They get refreshed by the break. They, they
come back more bright-eyed and with more energy, so it’s
long been recognized that giving employees breaks do::
provide a benefit to the employer. Now, Mr. Foletta
correctly pointed out the Holt decision was mentioned in
Pixon. He didn’t mention that Dixon overruled Holt. But
agailn, the important things to discern from Dixon and from
Costley and from Buma, is that there is a two-element
process to go through, Was the departure so substantial
that a temporary job termination may be inferred or was the
activity so unusual as to not be incidental to the
employment? That can happen to a fixed-base employee just
as much as an employee that travels. And the attempt to
shoehorn this case into travel cases is not what this case

is about and I would remind my esteemed colleague that’s
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not what the hearing officer went upon. This hearing
?fficer went upon the usual evaluation under Rio and under
Gorsey and, you know, basically it was this arising out of
and in the course of employment, nothing to do with travel
or anything else. But we take all of the facts and I’'m,
I’'m wrapping up here, Judge. When we take all of the
facts, number one, I am not alleging that all employment
activity known by the employer would constitute a Workers’
Compensation c¢laim if an injury occurs. It has to fall
within the confines of Buma. Secondly, I challenge anyone
to find authority in Nevada that says that the personal
comfort doctrine is limited to traveling cases. That just
isn’t true. The fact that it happens on travel cases maybe
more than most doesn’t mean you can draw the conclusion
that only travel cases invoke the personal comfort
doctrine. This has nothing to do with coming and going and
that analysis doesn’t apply here. Dixon does apply as does
Buma, and there is a benefit to the employer. And in
these instances, every court has held that there is arising
out of the employment when all of the fact that Miss
Hopkins was faced with and presents to this court have
occurred. Finally, we can discern from Mr. Foletta’s
approach to this case that this is going to be a pure law
guestion. I, I think I agree with that. This is gonna

come down to how Your Honor interprets these cases and
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whether you believe that she falls within or without either
of Fhe personal doctrine--personal comfort doctrine or just
your understanding, Your Honor, of what arising out of and
in the course of employment means. When you look at all of
the connections between this injury and Miss Hopkins, her
employer, the contract, and where this injury occurred, how
it occurred, when it occurred, it is compelled that compels
the conclusion that this arose out of and in the course of
employment. 2nd with that, I’11 submit.

APPEALS OFFICER: All right. Thank you, Mr,
Leslie. That concludes the hearing. I’ll note that jit's
now 11:51 and we are off the record,

{end of reccord)
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PROCEEDINGS

APPEALS OFFICER: Good day, gentlemen. Today
is August 6th, 2020, It is now 11:07 a.m. We are on the
record. 1 am appeals officer, Edward Queilhe. This is
the date and time for the hearing in the matter of the
Contested Industrial Insurance Claim of Susan Hopkins,
appeal hearing number 2002596-ELO. Mr. Clark Leslie is
present representing the claimant, Susan Hopkins, by
telephone, and the claimant, Susan Hopkins, will be
testifying by telephone during, during witness testimony.
Appearing on behalf of the Employer, Washoe County, is
Lucas--Mr. Lucas Foletta. Mr. Foletta, is there anybody
present in your office or at your location with you?

LUCAS FOLETTA: No, there is not.

APPEALS OFFICER: OQOkay. And then I--as it was
indicated off the record, there will not be an employer
representative parti-ticipating by phone today. 1Is that
correct?

LUCAS FOLETTA: Correct, Your Honor.

APPEALS OFFICER: Okay. This particular appeal
hearing arises as follows. On December 20th, 2019, the
claimant, Susan Hopkins, filed a request for hearing with the
hearing’s division of CCMSI December 5th, 2019, claim denial
determination. The appeal at the hearing’s level was

designated as hearing officer number 2001962-JL. A hearing
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was held on January 13th, 2020. That was January 13th, 2020.
On'January 16th, 2020, hearing officer Lewis entered a
decision and order affirming the claim denial. On February
18th, 2020, the claimant filed a request for hearing of
hearing officer Lewis’ January lé6th, 2020, decision and order.
That appeal is designated as appeal number 2002596-ELO which
we are here on today. Mr. Leslie, are you and your client
ready to proceed with the hearing today?

CLARK G. LESLIE: Yes, Your Honor, we are,

APPEALS OFFICER: And likewise, Mr. Foletta, are
you and your client ready to proceed with the hearing today?

LUCAS FOLETTA: Yes, Your Honor.

APPEALS OFFICER: Okay. I have a total of two
exhibit packets, the first being from the--from the claimant
which was filed on August 4th, 2020. 1It’s identified as
Claimant’s First--First Exhibit numbered pages one through
three. Are there any, any objections to Claimant’s First
Exhibit numbered pages one through three?

LUCAS FOLETTA: No, Your Honor.

APPEBLS OFFICER: Claimant’s First Exhibit
numbered pages one through three is marked into ex~admitted as
Exhibit Number 1. In addition to that, on March 26th, 2020,
the employer filed a packet of documents with the appeals

office identified as Insurer’s Documented Evidence numbered

AA 168




W 00 N O wn bh W N

o B o T o R S I N R N R T T T S G
M-&WNHO\DW\]O\MhWN"O

pages one through 47. Are there any objections to Insurer’s
Docu@ented Evidence numbered pages one through 47?2

CLARK G. LESLIE: No, Your Honor.

APPEALS OFFICER: Insurer’s Documented Evidence
numbered pages one through 47 is marked and admitted as
Exhibit Number 2., Mr. Leslie, are there any other evidence
packets or documents that the claimant has--wishes to be
submitted into evidence today?

CLARK G. LESLIE: No, Your Honor

APPEALS OFFICER: Mr. Foletta, are there any
other--other evidence packets or documents that the
employer wishes to have submitted into evidence today?

LUCAS FOLETTA: No, Your Honor.

APPEALS OFFICER: Okay. And as far as proposed
witnesses today, we have the Claimant, Susan Hopkins. Is
that correct?

CLARK G. LESLIE: Yes.

APPEALS OFFICER: And is there anybody going to
be testifying on behalf of the employer, Mr. Foletta?

LUCAS FOLETTA: No.

APPEALS QFFICER: All right. Let’s go ahead
and begin with opening statements. Mr. Leslie, as soon as
you’ re ready.

CLARK G. LESLIE: Thank you, Your Honor. Very

briefly, the evidence will show that a work-related injury
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did occur on September the 24th that arose out of and in
the cogrse of employment. There’s very little dispute
about the injury itself, but the real question here is one
of a pure legal fact, a pure legal question, I believe. We
will establish that the case of Dixon vs. SIIS which can be
found at 111 Nevada 994, 1995, case, held that Nevada still
honors the personal comfort doctrine. And in the Dixon
case it was established that you can be engaged in activity
that is of a personal comfort nature and still fall within
the confines of the Worker’s Compensation Act. Your Honor,
it--the evidence will show that on September the 24th of
2019 Miss Hopkins was taking a mandatory required break.
This was pursuant to her contract with Washoe County. She
had been about 50 feet to 75 feet from work when she
tripped over a documented defect in the sidewalk. Now she
had altered her route from where she usually walked during
this break period at the behest and the warning of her
employer, and we will do reference to the overhead diagram
of the plaintiff’s exhibit--or, excuse me, applicant’s
Exhibit 1, uh, which shows an overhead of the convention
area and other surrounding buildings. And the evidence
will show that the day before she was injured, the
employees were warned about construction going on at that
convention area and so she altered her route. Now, the

important thing about those facts is that the employer was
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aware, acquiesced, and was involved in this mandatory break
process w}th its employees. My client went to the doctor.
It was determined she had fractured her right toe and she
also sustained an injury to her left hip. Now again, I
don’t think there’s much at issue here medically. She has
out-of-pocket expenses and saw some physicians and we can
talk about that. But finally, Your Honor, and then I will
conclude, only eight months ago, Justice Pickering issued a
decision in Buma, B as in boy, U-M-A, versus Providence
Corporate Development and it’s at 553 Pacific Third, 904, a
December 12, 2019, case. And in that case, in terms of
determining course of employment issues and dis--
determining whether or not the motivated activity is or is
not within or without the employment arrangement, it was
held that under the personal comfort rule you will be
within your course of employment unless, number one, the
departure is so substantial that an intent to abandon the
job temporarily may be inferred, or number two, the
personal comfort is so unusual or unreasonable as to not
deem the act incidental to employment. Your Honor, the
evidence will show that she clearly didn’t intend to
abandon her job, that she was only 50 feet away from her
work and she was engaging in an activity that her employer
encouraged and acquiesced in. And, of course, simply

taking a walk during a period of mandatory break cannot,

AA 171




O e 3 N o AW N =

[ I o N o R o R o T e S S Gy
h B W N =~ & © ® A O N hE B Ro= B

under the law, be deemed unusual or unreasonable. That
concludes o%r comments, Your Honor. Thank you.

APPEALS OQOFFICER: Mr. Foletta?

LUCAS FOLETTA: Thank you, Your Honor. We
intend to show that the hearing office appropriately
concluded that the evidence in this case before him [ph]
does support that the injury issue arose [unintelligible]
thereof, and we will show how neither Buma nor Dixon
applicable to the [unintelligible] case. Thank you.

APPEALS OFFICER: Thank you, gentleman. Just a
moment. All right. Let’s ago ahead and begin with witness
testimony. 1I’m gonna go ahead and get Mr.--Miss Hopkins on
the phone--the--so she may testify. Mr. Leslie, do you
have a phone number for her?

CLARK G. LESLIE: Yes, sir. I do. 1It’s 775-
745-1964.

APPEALS OFFICER: All right. I’m gonna put
you both on held. If--and get Miss Hopkins on the--on the
phone. And if something happens that the call gets
dropped, please do call back in.

CLARK G. LESLIE: Yes, sir.

APPEALS OFFICER: All right. 1It’ll be just a
moment, gentlemen. [dials, rings]

SUSAN HOPKINS: Hello?

APPEALS OFFICER: Is this Susan Hopkins?
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SUSAN HOPKINS: Yes, it is.

APPE?LS OFFICER: Miss Hopkins, this is Appeals
Officer, Edward Oueilhe. We are actually on the record.
Your hearing has begun. You’re attorney and the employee’s
attorney have been already engaged in opening arguments.
We’re--we’re at the witness testimony portion of the
hearing and you’re--you’re attorney’s indicated that you’re
going to be testifying today. I am going to be
(unintelligible) back in into a three--inteo, actually, a
four-person conference call. If something happens that the
call gets dropped with you, I will call you back.

SUSAN HOPKINS: Okay, perfect. Thank you.

APPEALS OFFICER: Just a moment. All right.
I'm--we’re all--I think we’re all, all four of us are back.
Mr. Leslie, are you still there?

CLARK G. LESLIE: Yes, Your Honor

APPEALS OFFICER: And Miss Fal--Mr. Foletta,
are you there?

LUCAS FOLETTA: I am, Your Honor.

APPEALS OFFICER: Okay. And Miss Hopkins, you

are there? 1Is that correct?

SUSAN HOPKINS: Yes, yeah. Thank you.
APPEALS OFFICER: And you can hear me?
SUSAN HOPKINS: Yes, I can. Thank you.
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APPEALS OFFICER: Okay. And you understand we
are on the record? We are--we’ve begun your hearing.
You understand that, correct?

SUSAN HOPKINS: Correct,

APPEALS OFFICER: Okay. Mr. Leslie has
indicated that he’s called you as a witness today to
testify on your behalf. Before we begin with your witness
testimony I have a couple things I have to do. I need to
swear you in and I have some instructions for you. So,

let’s start with swearing you in. Would you please raise

10

your right hand? Do you affirm or swear that the testimony

you’re about to give is the truth, the whole truth, and
nothing but the truth?

SUSAN HOPKINS: Yes.

APPEALS OFFICER: You can put your right hand
down. I want you to know an audio recording of this
hearing’s being--being made digitally today, so if a

transcript needs to be made in the future it can be., I

would ask you to please listen to the questions that you’ll

be asked by the attorneys before you respond. Please give
an answer to the questions. If you do not hear the

question or do not understand the guestion, please ask the

attorney to restate the question. If some time during this

process you’re unable to--we lose--we’re unable to hear

everybody on the--on this four-party conference call,
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please speak up and say so. If one of the attorneys makes
an objection during your testimony and you hear that

objection being made, please wait until I have ruled upon
that objection. I also will want you know if an objection
is made and you begin to answer, I will interrupt you and

rule upon that objection. Do you understand these

instructions?
SUSAN HOPKINS: Yes, I do.
APPEALS OFFICER: Okay. And would you please

state and spell your whole name for the record, please?

SUSAN HOPKINS: Susan Marie Hopkins, S-U-S-A-
N M-A-R-I-E H-0-P-K-I-N-S.

APPEALS OFFICER: All right. Thank you, Miss
Hopkins. Counsel, your witness.

CLARK G. LESLIE: Thank you, Your Honor. Miss
Hopkins, we--you’ve just stated your name so that we can go

beyond that. But in September of 2019 were you employed?

SUSAN HOPRINS: Yes, I was.

CLARK G. LESLIE: Who was your employer?

SUSAN HOPKINS: Washoe County Health
District.

CLARK G. LESLIE: And roughly, can you describe

for us on or where your place of work was located? The

address and things around it and do so forth?
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SUSAN HOPKINS: We are at 1001 East 9th
Stre?t, Building B as in boy. It is on--off of
{unintelligible) Avenue. Our building is off of
[unintelligible) Avenue and it’s in between the Reno

Livestock Event Center and 9th Street.

CLARK G. LESLIE: Did--and just briefly, would
you describe for us what your job and job duties were with
Washoe County?

SUSAN HOPKINS: I am an office support
specialist with Washoe County and I work in environmental
health dealing with plans.

CLARK G. LESLIE: In the month of September,
did you take break time during your work hours?

SUSAN HOPKINS: I did. We--

CLARK G. LESLIE: Hold on. Hold on. Was there
a policy in place involving employees and Washoe County as
the employer in terms of mandatory break times?

SUSAN HOPKINS: Yes. We have a contract
through the Washoe County Employee’s Association. We have
two paid 15-minutes breaks for every eight hours worked
that we just take, and--excuse me--in that eight-hour
timeframe.

CLARK G. LESLIE: All right. Now, as a matter
of custom, where did you usually~-or how did you enjoy

yourself during these 15-minute breaks?
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SUSAN HOPKINS: I would go walk and when 1
would Yalk I would walk around the Reno Sparks Livestock .
Event Center.

CLARK G. LESLIE: Stop there. Now, was there
something going on with the Reno Livestock Center that
prompted a warning from your employer?

SUSAN HOPKINS: Yes. Our security
administrator, Ben West, he sent out an e-mail the day
prior stating that for the safety of walkers during our
breaks that we are to avoid areas at the Renc Livestock
Event Center due to construction and heavy equipment.

CLARK G. LESLIE: All right. Now, we have
provided the judge with three documents, the overhead
picture of the livestock area, a picture that shows the
sidewalk, but the first page is a memorandum from Benjamin
West dated September the 23rd, and I asked you to have this
in front of you. Do you have that in front of you?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Is that the warning that you
are referencing--that you just referenced in your
testimony?

SUSAN HOPKINS: Yes.

APPEALS OFFICER: All right. Now,
unfortunately, we don’t have color, but we are talking

about red areas and green areas so0 that Judge Oueilhe can

AA 177




W 00 -~ s W N

[ R o R o R - T . T i ey —
G B W N = & v ® U O » B ®» R0 =~ B

14

better understand what we’re talking about here. Put--if,
if I can ?sk you, please, Miss Hopkins, put the diagram
overhead in front of you. So, do you have that in front of
you?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: All right. Now, as best you
can, and let’s not get too detailed, can you explain the
Judge Oueilhe where the red zones were marked by Mr. West?

SUSAN HOPKINS: The red zones are marked
around the rodeo arena, the main arena, and the livestock
pavilion.

CLARK G. LESLIE: Okay. ©Now, the green areas,
am I correct, they’re not really depicted here on this
overhead?

SUSAN HOPKINS: They’re on the outside of
those areas.

CLARK G. LESLIE: All right. Does this diagram
show exactly where you fell?

SUSAN HOPKINS: No, it does not.

CLARK G. LESLIE: All right. Now, let’s talk
about the particular day in question. Were you at work on
September the 24th, 2019872

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Did you take a mandatory 15-

minute break on that day?
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SUSAN HOPKINS: Yes.

CPARK G. LESLIE: And would you tell Judge
Oueilhe, please, what happened--which break was this, the
first or the second?

SUSAN HOPKINS: It was the first.

CLARK G. LESLIE: All right. So, this was in
the morning?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Okay. What kind of shoes
were you wearing?

SUSAN HOPKINS: Tennis shoes.

CLARK G. LESLIE: Okay. So, when you took your
morning break on September the 24%, did something happen?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Would you please describe for

Judge Oueilhe what happened to you while you were talking

on September the 24th.
SUSAN HOPKINS: I was walking and I tripped

over a sidewalk that was raised and fell.

CLARK G. LESLIE: I’1l1l ask you to look at page
three of the documents we submitted to the judge. Can you
tell me what best fits in terms of the ruler and everything

else?
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SUSAN HOPKINS: S0, the ruler shows how
raised that the sidewalk was, approximately about an inch
raised.
CLARK G. LESLIE: All right. Where in relation

to your--the place that you worked was it that you tripped?

SUSAN HOPKINS: It was approximately 50 to 75
feet outside the back door of our building. I walked out
the back door and it was, like I said, approximately 50 to
75 feet outside that door.

CLARK G. LESLIE: Okay. Had anyone ever told
you not to work there-—-not to walk there?

SUSAN HOPKINS: No.

CLARK G. LESLIE: Okay. When you tripped what
happened to your body? Did it hit the ground completely?
Or describe what happened.

SUSAN HOPKINS: When I tripped I actually
kind of moved forward and landed on the ground on my body--
with my body.

CLARK G. LESLIE: Which foot tripped on the
raised sidewalk?

SUSAN HOPKINS: My right toe and my right
foot is what hit that section.

CLARK G. LESLIE: Okay.

SUSAN HOPKINS: And then I moved forward.
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CLARK G. LESLIE: All right. Then did you
return to work after you--well, let me strike that. Were

you able to get up and move from the place where you fell?

SUSAN HOPKINS: Yes,

CLARK G. LESLIE: With difficulty?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: When you got to work was

anyone able--oh, let me strike that. Where did you go once
you picked yourself up and started moving?

SUSAN HOPKINS: I walked back to my office.

CLARK G. LESLIE: Okay. Was anyone there to
help you when you first walked in?

SUSAN HOPKINS: Yes.

CLARK G. LESLIE: Who helped you and what did
you do after that?

SUSAN HOPKINS: It was a couple of employees
helped me to my desk [ph].

CLARK G. LESLIE: Okay. Did you seek medical
care on that day?

SUSAN HOPKINS: I did.

CLARK G. LESLIE: Would you please tell the
judge where you went and what was provided to you?

SUSAN HOPKINS: I went to the Reno Orthopedic

Urgent Care off of Ion Drive in Sparks, Nevada.
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CLARK G. LESLIE: And what did they do for you
apd what did they tell you?

SUSAN HOPKINS: They took x-rays of my--they
took x-rays and they informed me that I had a nondisplaced
fracture of my right toce.

CLARK G. LESLIE: Did you also have complaints
or concerns about any other part of your body?

SUSAN HOPKINS: I--my hip--my left hip was
hurting and it kept giving out and they also took x-~rays of
that and informed that I had a strain of muscle and tendon
of the left hip.

CLARK G. LESLIE: Following the treatment and
discussions you had with medical care providers on
September the 24%F, have you had to seek or have you
obtained other medical care since that date?

SUSAN HOPRINS: Yes. I had two follow-up
appointments with Reno Orthopedics off of North Arlington
Avenue. I had a follow-up with an x-ray and then I had
another follow-up after that where--on a--on a later date.
So, one of the dates was 11/14 and I have another date, I
believe, October 10.

CLARK G. LESLIE: All right. Thank you. Have
you had to pay out of pocket for any of the care or
treatment you’ve received?

SUSAN HOPKINS: Yes.
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CLARK G. LESLIE: Can you describe at least
app{oximately how much you are out of pocket for the
expenses that you believe you’ve incurred because of this
work injury?

SUSAN HOPKINS: Out of pocket would be 150
dollars.

CLARK G. LESLIE: All right. Thank you. Now,
do you anticipate having any further care or treatment of
any significance or are you pretty much through?

SUSAN HOPKINS: I believe I'm pretty much
through.

CLARK G. LESLIE: Did you miss any time from
work?

SUSAN HOPKINS: I did when I left that day.

I believe—-I can’t remember if I came back the next day or
not.

CLARK G. LESLIE: A week--

SUSAN HOPKINS: I think I was--I believe I
was off for three days.

CLARK G. LESLIE: All right. And then finally,
do you anticipate any significant treatment for the future?

SUSAN HOPKINS: No.

CLARK G. LESLIE: Your Honor, that concludes my

questions of Miss Hopkins at this time. I reserve the
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privilege of being able to ask further questions upon your
agreem?nt, Your Honor.

APPERLS OFFICER: All right. Okay. Mr.
Foletta, cross-examination.

LUCAS FOLETTA: Your Honor, I don’t have any
questions for the witness.

APPEALS OFFICER: Okay. All right. Mr.
Leslie, do you have any additional questions?

CLARK G. LESLIE: No.

APPEALS OFFICER: Okay, and you’ve already
indicated you’re, you’re not calling any, any other

witnesses. Is that correct?

CLARK G. LESLIE: That is correct, sir.

APPEALS OFFICER: So, that’s your case in
chief?

CLARK G. LESLIE: It is, sir. We rest.

APPEALS OFFICER: Ch, you rest. Okay. And

then the employer’s already indicated they won’t be calling
any witnesses. Is that correct?

LUCAS FOLETTA: Yes, sir.

APPEALS OFFICER: Miss Hopkins, you can remain
on the line--on, on this conference hearing call if you
wish. I'm going to ask that you mute your phone.

Otherwise, you could hang up. It’s up to you.

AR 184




A=A~ - B~ R - N ¥ T N FE I S e

S - N o S = B S B N T

21

SUSAN HOPKINS: Okay. I will stay on and
just mut? my phone.

APPEALS OFFICER: All right. Thank you, ma’am.
OCkay. Let’s go ahead and begin with closing arquments.
Mr. Leslie, as soon as you are ready.

CLARK G. LESLIE: Thank you, Your Honor. I
believe we achieved what we had set out for and that was
establish that we fall within the confines of the personal
comfort doctrine. Actually, one case I did not mentioned
to you this all arose back in 1931, There’s a case called
Costley versus Nevada Industrial Insurance Commission at 53
Nevada 219, and in that case, a miner’s injury was deemed
to be arising out of the employment when he was erecting a
tent on the employer’s premises the day before he was
beginning work. The tent was for his personal comfort and
they held that being injured while providing that for
himself so that he could do work would be within the
arising out of employment requirement. Also, at Larson’s
(ph] in section 21.08, it’s very clear from this treatise
that incidental inc--activities for personal comfort are
compensable unless they are unreasonable or they or of an
extraordinary duration or distance from work. And we
mentioned in, in the Buma case, the December 2019 decision
by Justice Pickering, that there were two things that had

to be established in order for the personal comfort
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doctrine to apply to a claim. First, that the departure
was not so Fubstantial that an intent to abandon would be
inferred, and second, that the, the activity was not
unusual and unreasonable. Here we have Miss Hopkins who
was engaged in a mandatory contractual break of 15 minutes.
The evidence, undisputed, stated that the day before she
was warned by a supervisor to not engage in any exercise or
perscnal comfort activities at the Reno Livestock Center
and her employer even went so far as to provide her with a
diagram marked in green and red as to where one could or
could not go. Miss Hopkins, on September the 24th, took
her mandatory break in the morning. Without any disputed
testimony, we heard that she said she left the building.
She was wearing sensible shoes. She was beginning her walk
and within 50 feet of where she worked she came upon this
defective sidewalk, struck her foot, fell, and ultimately
it was learned she fractured her foot. Well, the question
is, was the act of taking that walk a departure so
substantial that we could infer that she was leaving the
job? Or did that work, that activity, could it be defined
as so unusual or unreasonable that it could not be deemed
incidental to the employment? Well, again, taking a walk
during a mandatory break is about as benign and normal and
usual and anticipated as any activity could be. We have

established the predicate elements for the comfort
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doctrine. We have shown that she was not intending to
abandon the j?b and she was not engaged in a weird type of
activity. So, starting from 1931 until as recent as eight
months ago, personal comfort doctrine has been a part of
Nevada law and I can’t think of a case that would more

squarely fit within the four corners of that doctrine than

statement, Your Honor.

APPEALS OFFICER: All right. Mr. Foletta.

I think I’1l1 just start with the--where, where she left--
where we left off with [unintelligible] of that. Nothing
in Nevada case law makes the personal comfort doctrine
applicable in this instance. And (interposing)

APPEALS OFFICER: Mr., Mr. Foletta,

[interposing] I’m gonna stop--Mr. Foletta? I'm gonna stop

get nearer, nearer your speaker or something but you’re
very low volume and I'm straining to he--I'm straining to
hear you. So, my fear is, is that this will not be
recorded, so please get closer and please maybe raise your

volume a little bit.

better, Your Honor?
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the activities of Miss Hopkins. That concludes our closing

LUCAS FOLETTA: Thank you, Your Honor. The--

you because [interposing] I, I, I don’t know if you need to

LUCAS FOLETTA: Understood. 1Is that--is that
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APPEALS OFFICER: Much better. Whatevex you
did it worked. Fo ahead.

LUCAS FOLETTA: Sure. [([Interposing]

APPEALS OFFICER: And I'm, [interposing] I’'m
gonna ask you to begin, start over, please, so we make sure
we have everything.

LUCAS FOLETTA: I will, I will. The
personal comfort doctrine is not applicable in this case,
and the--Mr. Leslie’s argument essentially boils down to
any injury that an employee incurs while on a mandatory
break is compensable, notwithstanding the fact that that
injury is not related in any way to the-~to the employee’s
work., But it--it’s the fact that the employee is on the
break which is the nexus between the employee, the injury,
and the employee’s work which, in Mr. Leslie’s argument
makes it compensable under Nevada law. But that’s not the
case. The personal comfort doctrine arises out of travel
cases. There’s no case where that doctrine has been
applied in the instance of an employee who sustained an
injury engaging in a personal activity during a work break.
They, they only have been applied in cases where the
employee has been traveling for work purposes. And in
those cases, the Nevada Supreme Court has made it clear
that the fact that the employee is traveling on account of

work 1s sufficient, in some cases, to estabklish a nexus
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between the employee being [unintelligible] the work such
tpat the injury would be compensable within, within certain
confines that the Supreme Court sets forth. The, the Buma
case--the [unintelligible] in the Buma case said
specifically the majority rule that traveling employees are
in the course of employment continuously [ph] during their
business trips except during [unintelligible] departures on
personal errands is the majority rule. ([Unintelligible)
such an employee’s injury arising out of travel or work-
related risk including those associated [unintelligible]
personal need and navigating hazards necessary incidental
to the travel or work are usually compensable unless an
exception applies. In this case, the employee was not
traveling. The employee was simply at work in a normal
course and left to engage in a personal activity during the
break. The, the [unintelligible] because even if it were
arguable to apply, I don’t believe that this case meets
that standard. 1In the [unintelligible] to determine
whether a traveling employee left the course of employment
by distinctly departing on a personal errand which includes
focuses [ph] on whether the employee was, a) attending
reasonably to the needs of the personal comfort or
encountering hazards necessarily incidental to the travel
or work or alternatively pursuing strictly personal

amusement ventures. In this case, the claimant was on a
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work-related break. She was not mandated in any way by the
emp}oyer to, to walk in the area she walked in or to walk
at all. It was her personal choice to do that and she
exercised it. So, under the personal comfort doctrine, it-
~this injury is not compensabie. The, the injury is—-
although Mr. Leslie didn’t really make these points, I want
to point on that he, under Gorsey (ph] the accident or
injury is said to arise out of employment when there’s a
positive connection between the injury and the employee’s
work. Gorsey further said a claimant must then
[unintelligible] that the origin of the injury is related
to some work involved within the scope of employment.
However, if an accident is not fairly traceable to the
nature of employment or the workplace environment, then the
injury cannot be said to arise out of the claimant’s
[unintelligible] employment. On the document we have here,
there is no--there is nothing about this injury that
related to a risk within the scope of the talk [ph] of
employment. It was--it was a risk that manifested itself
to the extent that she chose to walk on her own during the
break. And the fact is [unintelligible] that the hearing
officer sided and found that this case fell within
[unintelligible] conditions of that case controls [ph]
here. The case really more is a coming and going case if

you want to think about it that way. And, of course,
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[unintelligible] coming or going will preclude compensation
from Ehe employee’s injuries that occurred while away from
the workplace. That’s [unintelligible]. The, the case is
not--is also not analogous to the extent--extent is not a
personal comfort doctrine case in my reviewing of it.

It’s, it's a recreational activity case, and then--and as
you probably know, Dixon also sided with Holt which is a
kind of a--not really a companion but a related case. The,
the Holt court said recreational activity could only be
characterized within the course of employment if it is a
regular incident of employment or required by the employer
or a benefit to the employer, importantly beyond the
intangible value of the employee’s health and morale common
to all kinds of recreation [unintelligible]. This is, of
course [unintelligible] that effect and, and that, I think,
language is relevant here in this case but feally having
the, the claimant exercise her [(unintelligible] to engage
in recreational activity outside of her workplace. And
that, that actually did not--was not mandated by her
employer, was not--was not an incident of employment in
any, any way and, and there’s no evidence that it benefited
her employer in any way beyond the [unintelligible] the
value of the employee’s health. The case really is more--
to the extent that any case, you know, it~-[unintelligible]

to either Dixon or Holt is relevant or, or has facts
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similar here or holding that relates to this. This is more
a Holt c?se than Dixon. You know, Dixon, the employee,
made [unintelligible] testify out and, and not--the, the
employee [unintelligible] was mandated by the employee, by
the employer, you know. A bike was given to the employee
by the employer and the [unintelligible] of the employee to
ride the bike during breaks or in off time to recreate, in
part because of the [unintelligible] nature of, of where
the employee was living and doing their work. And so,
Dixon was—--you know, it is not a personal comfort case in
my view but it’s closer to a personal comfort type
analysis. Whereas with Holt the, the employee chose to
live at its place of work, left the place of work to engage
in recreational activity, and became injured. And in Holt
the injury was deemed non-compensable. This is more of a
Holt scenario although there’s an even pretty critical
distinguishing factor even there which is that this
employee didn’t live near, near the worksite. I have not
read this case that Mr. Leslie [unintelligible] Costley,
but it seems to me that if, if the situation in Costley
that a miner going to live at the work site and setting up
a tent and then becoming injured, you know, that is more of
a Dixon type scenario. And, of course, here the claimant
wasn’t living on the, the worksite at all. She just went

there for work every day and, and during the break chose
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to--chose to leave and was injured with no relationship to
her employ@ent at all other than the fact that she was on a
break and that is not encugh under Nevada law to make the
claim compensable. Thank you, Your Honor.

APPEALS OFFICER: All right. Mr. Leslie, you
get the last word.

CLARK G. LESLIE: Thank you, sir. The first
comment I would like to address is when my honorable
opponent said that the personal comfort doctrine is limited
to travel. That cannot be more untrue if--than I if I
stood on a mountaintop and yelled that’s not true. One
needs to look no further than the Dixon case itself where
the employee had been assigned to the particular laboratory
and then they had a bicycle there and they gave that
individual a bicycle to ride in the parking lot and that
employee became injured. That employee was not traveling.
The employee in the Costley case was not traveling. He had
already done his traveling and he was setting up his tent
for his personal comfort when he became injured. So, no,
this doctrine is not limited to travel and I would
challenge anycne to find a particular case or doc-—-or
treatise that says otherwise and that’s equally true with
Larson. You will not find in Larson where that venerable
source says personal comfort doctrine is limited to the

travel cases. Anyway, we then heard an argument that,
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well, any injury that occurs on a break, according--you
know, my, my ?pponent says Mr. Leslie is saying that if any
injury occurs on a break that the employer knows about then
it’s a Workers’ Compensation Claim. I didn’t say that and
I'm not asserting that and that’s not what happened here.
In here we have a specific instance where an employee nmust,
must take a break. That means that the employer is aware
for 15 minutes that employee’s going to be in--you know,
engaged in who knows what type of activity, but they were
aware that many employees took the time to walk around the
Reno Livestock Center. And being a good employer, it
warned its employees that because of the construction going
on there they may wish to walk elsewhere. Those facts
alone pretty much neutralize every argument that was posed
by Mr. Foletta because we are talking abut arising out of
in the course of employment. Now, there’s another argument
posed that says that the risk was not accepted by the
employer and then the ancillary argument to that is this
does.not provide a benefit to the employer. And again, two
things couldn’t be more incorrect within the factual
context of this case. The employer did become aware that
there were risks involved with some of its employees
entertaining and exercising during the mandatory break, and
it took upon itself the responsibility of issuing a written

warning about where to walk and not walk to its employees.
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That is not only an acknowledgement but an acceptance of
the certain risg because they are trying to avoid the place
that they thought was the most dangerous for their
employees and that was the Reno Livestock Center. And
secondly, you’ve heard this argument before, Your Honor.
You’ve--you know, you’re a scholar. You’ve done the
reading. You know what the background is behind some of
these statues. The thought behind mandatory breaks is that
it does provide a benefit to the employer. The employee
wants to come to work more if he or she knows they’re gonna
get break. They get refreshed by the break. They, they
come back more bright-eyed and with more energy, so it’s
long been recognized that giving employees breaks does
provide a benefit to the employer. Now, Mr. Foletta
correctly pointed out the Holt decision was mentioned in
Dixon. He didn’t mention that Dixon overruled Holt. But
again, the important things to discern from Dixon and from
Costley and from Buma, is that there is a two-element
process to go through. Was the departure so substantial
that a temporary job termination may be inferred or was the
activity so unusual as to not be incidental to the
employment? That can happen to a fixed-base employee just
as much as an employee that travels. And the attempt to
shoehorn this case into travel cases is not what this case

is about and I would remind my esteemed colleague that’s
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not what the hearing officer went upon. This hearing
?fficer went upon the usual evaluation under Rio and under
Gorsey and, you know, basically it was this arising out of
and in the course of employment, nothing t¢ do with travel
or anything else. But we take all of the facts and I’nm,
I'm wrapping up here, Judge. When we take all of the
facts, number one, I am not alleging that all employment
activity known by the employer would constitute a Workers’
Compensation claim if an injury occurs., It has to fall
within the confines of Buma. Secondly, I challenge anyone
to find authority in Nevada that says that the personal
comfort doctrine is limited to traveling cases. That just
isn’t true. The fact that it happens on travel cases maybe
more than most doesn’t mean you can draw the conclusion
that only travel cases invoke the personal comfort
doctrine. This has nothing to do with coming and going and
that analysis doesn’t apply here. Dixon does apply as does
Buma, and there is a benefit to the employer. And in
these instances, every court has held that there is arising
out of the employment when all of the fact that Miss
Hopkins was faced with and presents to this court have
occurred. Finally, we can discern from Mr. Foletta’s
approach to this case that this is going to be a pure law
question. I, I think I agree with that. This is gonna

come down to how Your Honor interprets these cases and
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whether you believe that she falls within or without either
of Fhe personal doctrine--personal comfort doctrine or just
your understanding, Your Honor, of what arising out of and
in the course of employment means. When you look at all of
the connections between this injury and Miss Hopkins, her
employer, the contract, and where this injury occurred, how
it occurred, when it occurred, it is compelled that compels
the conclusion that this arose out of and in the course of
employment. And with that, I’1ll submit.

APPEALS OFFICER: All right. Thank you, Mr.
Leslie. That concludes the hearing. 1I’1l1 note that it’s
now 11:51 and we are off the record.

[end of recoxrd]
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A. Basgis for District Court Jurisdiction

This appeal is brought before this Court because NRS
233&.130(2)(b) provides that appeals from administrative decisions
must be appealed to the district court, in this instance the Second
Judicial District Court, because the Petitioner resides within
Washoe County.

B. Relevant filing dates

A final decision in the matter now being appealed was
filed September 25, 2020. Thereafter, Claimant/Appellant filed a
Petition for Judicial Review on October 16, 2020.

C. Final Order

The appeals officer’s Decision and Order of September 25,
2020 was a final judgment and this Decision disposed of all issues
brought before the Appeals Officer in the underlying workers’

compensation claim.

II.
1. pid the appeals officer exr and violate NRS

233B.135(d){e) and (f) and NRS 616C.150 in ruling that the
Petitioner failed to establish by a preponderance of evidence that
she was injured in the course and scope of her employment?

2. Was it error for the appeals officer to conclude
that, "“]Petitioner) has not provided evidence of an employment
related risk or neutral risk that subjected her to a greater risk
than the general public due to her employment, [and therefore] the
Claimant failed to prove her injury arose out of her employment”?

3. Was it error for the appeals officer to categorize

the activity that injured the Petitioner as “recreational?”

1
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III.

A workers’ compensation claim was initiated on September
23, 2019 when a C-4 Form was filed by the treating medical
facility, Ren; Orthopedic Clinic - Urgent Care. (ROA 57}. .

A hearing before a hearing officer was conducted on
January 13, 2020 on the issue of the insurer’s determination
(CCMSI) of “claim denial.” (ROA 125). The hearing officer
“Affirmed” CCMSI’s determination to deny the claim, The Decision
and Order stated, in part: “the Hearing Cfficer finds the evidence
fails to support that the injury arose out of the Claimant’s
employment and conditions thereof.” Id.

A timely “Request for Hearing” was filed by Ms. Hopkins.
(ROA 116). A hearing was thereafter conducted on August 6, 2020
before the Hon. Edward Oueilhe, appeals officer. (ROA 1). On
September 25, 2020 the appeals officer issued and filed the
“Appeals Officrr Decision” setting forth the Findings of Fact ana
Conclusions of Law (ROA 1, et seq.).

Ms. Hopkins filed her timely Petition for Judicial Review
on October 16, 2020.
IV.  STATEMENT OF FACTS

The Claimant in this workers’ compensation claim is Susan
Hopkins who was employed by the Washoe County Health District
{(*Washoe”) on the date of her injury, September 23, 2019. Ms.
Hopkins provided ‘office-support’ services for her employer. (ROA
2).,

Ms. Hopkins’ union had secured for its employees two
mandatory break periods. (ROA 1, 21). Ms. Hopkins availed herself

of this accommodation by walking in an area adjacent to where she

2
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worked for Washoe. (ROA 22). The areas near Ms. Hopkins’ office
offered several places where a brief walk could be accomplished,
(ROA 22, 46, 120 [best reproduction)).

of sig;ificance (see infra), no evidence was presented by
Washoe that would have prevented it from denying outside access to
employees while they engaged in their break time. Washoe did not
prevent employees from walking any place they chose but did
“encourage” certain places to walk and places to avoid.

One such walking area, the Reno-Sparks Livestock Events
Center (“RSLEC”), was undergoing construction; the construction
activities were such that Ms. Hopkins’ employer warned 1its
employees of the possible dangers posed by the construction in an
e-mail dated September 23, 2019 -~ the day before Ms. Hopkins was
injured. (ROA 45).

Washoe sent an e-mail to all its employees that outlined,
in red ink, the areas to be avcided by emplovees who were walkers
during break time. In addition, this e-mail then mapped in a green
color an area where an employee on a break could walk safely. (ROA
120).'

The absence of coloring in the exhibit requires this
explanation: The areas marked in red extended from the bottom of
the chart extending north to the left of the Main Arxena and

Livestock Pavilion up and over to the east to the Cutting Arena and

! The copy of the exhibit that is part of the record does

not show the red or green colors that were mapped by Ms. Hopkins’
employer. However, the colors were not an issue at the hearing as
all parties and the appeals cofficer had copies that showed the
colors of red and green to indicate areas that should be avoided
and those that should be used for walking during a work break.

3
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Temporary Stalls then south and to the east of the Permanent Barns
to the Rodeo Office where there were locked gates. See Testimony of

Hopkins, ROA at 23,

Ms. Hopkins noted that the diagram had red zones around
“the rodeo arena, the main arena, and the livestock pavilion.” Id.
Also, the testimony was that the diagram did not indicate the place
where the injury occurred. The injury occurred “approximately 50 to

75 feet outside the back door of ocur building.” That building is

located south of the RSLEC Administration building shown on the
map.

The green areas deemed safe to walk included the areas
outside of the areas marked in red and the sidewalk that is located
at the bottom of the map near the “RSLEC Administration” building
that runs east to west. However, in an abundance of caution, Ms.
Hopkins avoided the RSLEC entirely and walked on a sidewalk just to
the south of the RSLEC approximately 50 to 75 feet. (ROA 25).

H Specifically, on September 23, 2019 Ms. Hopkins began her
morning break time by engaging in her usual walk. (ROA 3). 1In
accordance with her employer’s warning and suggestion, Ms. Hopkins
began her walk by avoiding the areas in red and, instead, walked on
a sidewalk adjacent to the RSLEC Administration Office outside of

Ilthe “red” zone. (ROA 120}.

In the course of walking on her mandatory break Ms.
Hopkins tripp:d over a defect in the sidewalk (1 inch rise in
cracksd aspha:t, see ROA 3, 121). After struggling back to the
workplace, Ms. Hopkins obtained assistance to seek treatment for

her in'ury. (ROA 26-27). Ms. Hopkins sustained a non-displaced
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right great toe fracture and left hip strain. (ROA 3, 27, 57, €9-
11).

On the date of the injury the treating medical facility,
Ren; Orthopedic Clinic - Urgent Care, generated a “C-4 Form” that,
inter alia, forms the foundaticn for a workers’ compensation claim.

(ROA 57).

It was reversible error to ignore the control and
influence Washoe had on the events leading up to Ms. Hopkins’
injury. It was arbitrary for the appeals officer to ignore facts
that demonstrated the presence of an employment risk and that
Washoe exerted an element of control over its employees during
their break time. And, specifically, it was reversible errxor to
find there was no liability “because the Claimant was walking for
her own recreation and enjoyment.”

Characterizing Ms. Hopkins’ act of walking during her

|mandatory break time as “recreation and enjoyment” is an erronecus

conclusion in view of the break time being a contractually mandated
event that the employer must provide to Ms. Hopkins in the course
of her employment with Washoe. This error is of such a fundamental
nature as to constitute grounds for reversal by itself.

In addition, this conclusion by the appeals officer
ignores the degree to which Washoe had insinuated itself into the
break time enjoyed by Ms. Hopkins and other employees.

The Decision and Order rendered this appeal one that
evaluates “risk.” See ROA 6. The ‘personal comfort’ rule and ‘going
and coming’ doctrine are subsumed by the decision of the appeals

officer that expressly frames the issue in terms of employment and

5
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neutral risks faced by Ms. Hopkins when compared with the general

public,

The situation that Ms. Hopkins faced on September 24,
2019 w;s an employment risk when she went for her morning walk. The
activity was conducted in her capacity as an employee while under
the control of the employer.

The court in Phillips counsels: “employment-related risks
are ‘all the obviocus kinds of injur[ies] that one thinks of at once
as industrial injur(ies]’ and are generally compensable. (Citation
omitted). Slips and falls that are due to employment risks ‘include
tripping on a defect at employer's premises or falling on uneven or
slippery ground at the work site {(emphasis added).” See Rio All
Suite Hotel & Casino v, Phillips, 126 Nev. 346, 351, 240 P.3d 2
(2010).

By influence and encouragement, Washoe limited the areas
where Ms. Hopkins would walk during her break. The facts supporting
this conclusion were both unchallenged and not considered by the
appeals officer. This was clear error in the context of an
employer’s risk and the question of whether an injury ‘arose out
of’ the employment.

The Decision and Order erroneously fails to find the fact
that Ms. Hopkins was “on the clock” when she was injured to be of
any significance thus missing entirely the importance of how her
employment status at the time of her injury demonstrates employer
control over the break time.

The appeals officer failed to perform the necessary
analysis that Phillips required, for example, a determination of

whether, in view of Ms. Hopkins being expressly advised by her

6
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employer of where to walk and what places were to be avoided, she
faced an employment risk because she was being influenced by Washoe
as to places where she could walk safely and places to avoid due to
danger aé and near the RSLEC.

The risk faced by Ms. Hopkins on September 24, 2019 arose
from her job with Washoe; Ms. Hopkins faced an employment risk
every time she took her break that was mandated by her employer
where Washoe acted to direct where its employees should walk. The
actions of Washoe put Ms. Hopkins in harms’ way by directly
influencing the path of her walk. The failure of the appeals
officer to factor in the control that the employer had of Ms.
Hopkins’ mandatory break was clear error.

Washoe argues that Ms. Hopkins was only required to take
a break, not to do so by walking.

However, this view is blind to the fact that Washoe knew
that Ms. Hopkins and other employees walked during their break
time. Washoe was aware of one potential area of risk and warned

people to avoid the RSLEC. Washoe did not discourage walking nor

Hdid it limit break times to specified areas, thus, Washoe had

control over the break time process.

1 It was clear error to not rule upon or even consider the

control element of Washoe’s involvement in Ms. Hopkins’ break time.

1A$ the case law below counsels, an employment risk that arises out

of the employment relationship is compensable when the risk is

I attributable to the injured worker’s job and workplace,

By not barring walking as an activity to be enjoyed by

employees during their break time (or to not specify specific

places to walk during a break) Washoe elected to accept an

7
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employment risk as to the environment where walking was conducted
by its employees. Washoe even took steps to warn of potential
danger yet it now argues it has no involvement with Ms. Hopkins’
injury. ] )

The Decision and Order expressly raises the question of
whether an employment risk existed at the time and place of Ms.
Hopkins’ injury. The facts that established the existence of
employment risks that were faced by Ms. Hopkins when she walked
near her workplace were never applied in the manner statutes and
case law required - this failure to apply the evidence in
accordance with the law violates NRS 233B.135.

Here, the entirety of the evidence determined that Ms.
Hopkins was engaged in a work activity when she was injured - a
contractually-mandated break. She faced an employment risk when she
sustained her injury on a public street on September 24, 2019. This
is not akin to an employee injured during a lunch break or while
engaged in an after-work exercise session. Rather, the injury at
issue occurred while Ms. Hopkins was “on the clock” and doing an
activity her employer was contractually required to provide,
VI.

A. Standard of Review

The court "reviews an administrative body's decision for
clear error or an arbitrary abuse of discretion." Constr. Indus.
Workers' Comp. Group v. Chalue, 119 Nev. 348, 74 P.3d 595, 597
(2003) . Purely legal questions are reviewed de novo but a decision
based on fact-based conclusions will not be disturbed if the
conclusions are supported by substantial evidence. Grover C. Dils

Med. Ctr. v. Menditto, 121 Nev. 278, 112 P.3d 1093 (2005).

8
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Our courts review the appeals officer's view of the facts

i deferentially, NRS 233B.135(3), but decide questions of law
d independently. Star Ins. Co. v. Neighbors, 122 Nev. 773, 776, 138

P.3d 507, 510 (2006). Questions of law include questions of
statutory interpretation. Id.

An appeals officer’s decisions and orders are not
reversible unless the Petitioner demonstrates that the decision
is clearly erroneous in view of the reliable, probative and

substantial evidence, or, that the decision was arbitrary,

:capricious or characterized by abuse of discretion. See NRS

233B.135 (d) (f).

A decision that lacks support in the form of substantial
evidence is arbitrary and capricious and, thus, an abuse of
discretion warranting reversal. NRS 233B.135(3); Cannon Cochran
Mgmt. Servs. v. Figu.r .a, 468 P.3d 827, 829, 136 Nev. Adv. Rep. 51,
(July 30, 20.0).

Here, Ms. Hopkins presented uncontested evidence that was
sufficient for a reasonable mind to conclude that she was entitled
to benefits an accordance with the NIIA. The uncontested testimony
under ocath established that she was mandated by her employer to
take breaks while at work and during work hours - unlike lunch time
breaks.

This iniury arose out of and in the course of Ms,
Hopkins’ emp oym nt. The authorities below establish that it was

error to ign:re the involvement of the employer in relation to the

{ break time activities of Ms. Hopkins. This key element, when

| properly applied, acts to support liability. Because Washoe’s

control over the break time was essentially ignored by the appeals

9
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officer a clear error occurred that warrants reversal or a remand
on the issue of employer’s control.

B. ‘Arose out of’ and ‘in the course of’ employment

f. ‘In the course of’ employment.

Here, the analysis of whether an injury arose out of and
in the course of employm:-nt is a two-pronged analysis. Determining
if the injury came about ‘in the course of’ the employment is a
simple determination of the time and place of the injury, i.e., did
the injury occur during work hours, at the work place, or while the
employee is performing work duties. See Wood v. Safeway, 121 Nev.
724, 121 P.3d 1026(2005).

In this claim, Ms. Hopkins was clearly ‘in the course’ of
her employment when exercising her mandatory break time by walking
in an area deemed safe by her employer who knew of, acquiesced and
even assisted its employees in their daily walking. The site of the
injury was a sidewalk adjacent to the workplace and was not an area
deemed a risk or dangerous by Washoe. See ROA 21-26.

2. ‘Arising out of’ employment

Determining this factor of liability requires a risk
analysis., Our appellate courts have established three types or
categories of risk: employment risk; personal risk; and, neutral
or mixed risk. See generally Baiguen v, Harrah’s Las Vegas LILC,
426 P.3d 586, 591, 134 Nev. Adv. Rep. 71 (2018):

Employment risk: a risk of harm is an “employment risk”
if it is one that is clearly linked to the job - "machinery
breaking, objects falling, explosives exploding, tractors tipping,
fingers getting caught in gears, excavations caving in, and so on";

Id. at 530-591.

10
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Personal risk: a risk of injury that is personal or
individual to the worker - “personal conditions and illnesses, such
as falling at work due to ‘a bad knee, epilepsy, or multiple

sclerosis.’'”; id.

Neutral or Mixed risk: risks that are “neither an
employment risk nor a personal one, such as a fall that is not
| attributable to premise defects or a personal condition.” id.
:Larson describes a “neutral” risk as a worker in the middle of a
| factory yard may be struck by lightening or struck by a stray
: bullet out of nowhere; a “mixed” risk example from Larson’s
| treatises would be “a person with a weak heart who dies because of
strain occasioned by the employment.”

Relative to ‘arising out of’ employment, several
| doctrines have been articulated to allow for liability if certain
facts are present. These doctrines are grounded in a risk analysis
ithat assists in determining whether the act leading to an injury
| was causally related to work. This inquiry is pertinent to the
:issue sub judice,

Two of these doctrines, the ‘personal comfort’ rule and
the ‘going and coming’ rule were voiced throughout the hearing by
| both parties and, later, the appeals officer in the Decision and
Order. However, the appeals officer has framed the issue as one of
| vhether there is, inter alia, an employment risk that affords
| liability in favor of Ms, Hopkins.
| Nonetheless, these doctrines offer concepts voiced by our

| judiciary that are instructive and applicable to Ms. Hopkins’

? Larson, Lars:n’s Workers’ Compensation Law, §8§3.03D, 4.03.

i1
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claim. The concepts expressed in the ‘personal comfort’ and ‘going
and coming’ rules have applicability in the determination that an
error occurred when the appeals officer mischaracterizes the
act;vity at issue as one of “recreation and enjoyment.”

The facts demonstrate that Washoe was contractually
required to provide Ms. Hopkins and others a break from work
duties. This fact means that Ms. Hopkins is still engaged in
employment activities when taking her break.

This evidence was erroneously applied to the claim and
improperly interpreted. Characterizing Ms. Hopkins’ walking
activity as “recreation” casts an incorrect 1light over the
activity that arose from a contractual mandate for a break time.
Ms. Hopkins’ activity when she was injured was not akin to a volley
ball game during lunch; it was, instead, a contractually compelled
activity that was acknowledged and acquiesced by Washoe.

The failure to weigh the impact of this acknowledgment
and acquiescence of the employer in the Decision and Order is clear
error and an arbatrariness as to the application of relevant
evidence.

Washo+- never successfully demonstrated why a “traveling”
employee 1like Buma, see infra, could engage in recreational
activities on a non-work day and obtain benefits while an employee
such as Ms. Hopkins, also away from the physical workplace but
injured on a work day, is not afforded a similar consideration as

to persona! comfrrt when, in the latter instance, the activity away

! See ROA 6: “Claimant was walking for her own recreation
and enjoyment.”)
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from work is both contractually required and known to the employer

as occurring.
(a) ‘Personal comfort’ rule

The p;rsonal comfort rule was recognized by our Supreme
Court in Buma v. Providence Corp. Dev. 453 P.3d 904, 135 Nev, Adv.
Rep. 60 (Dec. 12, 2019). In that matter the injured employee worked
from his home in Reno and routinely traveled on out-of-state
business. Mr. Buma‘’s work included going to an oil and gas
conference in Houston, Texas where he would stay with a
friend/affiliate of the employer as he had previously.

Prior to giving a presentation on Monday moxrning at 8:30
a.m., My, Buma and his friend, with whom he was staying, went on an
ATV ride arocund the property on Sunday, the day prior to the
presentation. While engaged in this recreational activity Mr. Buma
rolled the ATV and died at the scene. Id. at 906-907,

A workers’ compensation claim was filed and denied at the
hearing officer, appeals officer and district court levels, The
appeals officer analyzed the claim by utilizing the ‘going and
coming’ rule. Id. at 907.

NRS 616B.612(3) created a “traveling employee” rule and,
upon proper application of the statute, the Supreme Court found the
basis to conclude that the injury occurred while Mr. Buma was in
the course of his employment. The facts were likened to the
traveling employee who is injured while taking a walk around hotel
grounds when away from home or the home office. Id. at 908.

Buma provided guidance in several areas relevant to the
issuves raised by Ms. Hopkins’ appeal. The court in Buma stated that

its purpose for the opinion was to “define a principle which will

13
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tell us where the line is to be drawn” as to when an employee that
is traveling will be within the ambit of his or her employment.

Buma concluded that, “traveling employees are deemed in
their employers' control, as a practical matter, for the duration
of their ¢trips. Several courts have hence simplified the
traveling-employee inquiry ...to a question of general
reasonableness. (Citation omitted).” Id. at 908.

On a smaller but no less relevant scale, walking upon a
defective sidewalk while engaged in a mandatory work break is a
form of being away from the physical work place but still under the
control of the employer. The off-site walking by Ms. Hopkins was
somewhat similar to a traveling employee. This similarity allows
for recognizing the concept of “control” by the employer over the
employee during a period when the employee is not present at the
physical address of the employee.

The court in Buma then stated that “This court has
recognized that employees on special errands/missions may deviate
from the course of their employment (citations omitted).” Id.

Also, the Buma court was compelled to find that:

[A) traveling employee is in the course of

employment continuously for the duration of

the trip, excepting the employee's distinct

departures on personal errands. To determine

whether a traveling employee left the course

of employment by distinctly departing on a

personal errand, the inquiry focuses on

whether the employee was (a) tending

reasonably to the needs of personal comfort,

or encountering hazards necessarily

incidental to the travel or work: or,

alternatively, (b) pursuing . . . strictly

personal amusement ventures. (Citation

omitted). The focus is on the nature of the
activity and the activity's purpose,

An 218
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considered in the context of the work and the
trip, rather than the f[travel] status of the
employee (emphasis added).

Buma, at 909, internal punctuation omitted for clarity.

Ms. Hopkins was as encouraged by her employer to stop
work and leave the office itself as was the employee in Buma who
elected to attend a gas conference in Houston and then chose to
ride an ATV on a non-work day. The logic of Buma extends to Ms.
Hopkins’ claim in relation to focusing on the nature of the
activity and control over the employee by the employer when the
employee is physically absent from the workplace.

This court also expounded on the scope of the ‘personal

comfort’ doctrine when it stated:

[Ulnder the personal comfort rule, an
employee remains in the course of employment
during personal comfort activities unless the
departure from the employee's work-related
duties "is so substantial that an intent to
abandon the job temporarily may be inferred
or the method chosen™ to minister to cne's
personal comfort “is so unusual and
unreasonable that the act cannot be
considered incidental to the course of
employment." Ball Foster, 177 P.3d at 700.
Generally, "[tlhe personal comfort doctrine
applies to such acts as eating, resting,
drinking, going to the bathroom, smoking, and
seeking fresh air, coolness, or warmth." Id.
The class "of activities covered by the
personal comfort doctrine depends on the
particular circumstances of employment”

Buma at 909-910.

Once more, the language of the court is instructive as to
work activities that are not deemed a deviation from work when an
employee seeks to minster to his or her personal comfort. These

activities are within the employer-employee context in several

situations including that of the traveling employee, the going and

15
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coming employee (see infra) and an employee who is engaged in an
activity known to and acquiesced by the employer while under the
aegis of the employer.

In the context of the Decision and Order it is apparent
that these concepts of control of an employee by the employer and
an extension of that control when the employee is physically absent
from the workplace was not ruled upon or even considered by the
appeals officer. This error was of a nature to affect the outcome
of the decision and is therefore reversible.

(b) ‘Going and coming’ zrule.

The most recent iteration of the ‘going and coming’ rule
is set forth in Cannon Cochran Mgmt. Servs. V. Figueroa, 468 P.3d
827, 829, 136 Nev, Adv. Rep. 51, (July 30, 2020):

This court has recognized a general rule,

known as the "'going and coming' rule,

(which] preclud[ed]) compensation for most

employee injuries that occur during travel to

or from work." MGM Mirage v. Cotton, 121 Nev.

396, 399, 116 P.3d 56, 58 (2005). However,

the g:ing~and~coming rule has exceptions.

Tighe, 110 Nev. at 635-36, 877 P.2d at 1035.

One exception, known as the distinct-henefit

exception, provides that an employee may

still be in the course of employment when

going or coming if the employee's travel

*confers a distinct benefit upon the

employer." Id, at 635, 877 P.2d at 1035.

The record reflects the presence of a benefit to the
employer. For example, the employer provided a document to Ms.
Hopkins and other employees that was entitled The Top 5 Free Ways
to Increase Employee Physical Activity. See ROA 124, This
document’s header shows a date that it was downloaded (2/14/20) and

that it was “From: Washoe County.”
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3 | office and property.” Id. The employee is prompted to seek further

information from the Centers for Disease Control and Prevention’s
Healthier Worksite Initiative (BHWI). These programs are designed to
reduce time lost from work due to illness/disease and t¢ promote
work efficiency - all to the benefit of the employer.

The benefit incurred upon Washoe by the contractually
mandated break times was not referenced by the appeals officer.

In MGM Mirage v. Cotton, 121 Nev. 396, 116 P.3d 56 (2005)
the court offered further illustration of the going and coming rule
in this decision involving an employee who was injured while
walking through her employer’s parking lot 10 minutes before her
scheduled shift. She tripped over a curb in the employer’s parking
lot and sustained a fracture to her ankle.

Unlike Ms. Hopkins, the claimant in Cotton was injured
“prior to the claimant being on the clock.” Id. at 398, see e.g.
Ms. Hopkins’ testimony at ROA 96: “This incident occurred on paid
time...this was not my lunch hour which is not compensated for.”

But, similar to Ms. Hopkins, the injury to Ms. Cotton
occurred on the sidewalk and curb as it led to the entrance of the
MGM building. Ms. Hopkins was on a city sidewalk immediately
adjacent to her workplace when she injured herself.

In ruling in favor of the injured worker in Cotton the
Supreme Court noted:

When an employee has use of the employer's

premises, for example, for parking, the

employee must necessarily have a reasonable

margin of time and space in going and coming
between her automobile and work. (Citation

17
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omitted) Under a parking lot or

premises-related exception to the going and

coming rule, injuries sustained on the

employer's premises while the employee is

proceeding to or from work, within a
- reasonable time, are sufficiently connected

with the employment to have occurred "in the

course of employment. (Citations omitted)”

Cotton, 121 Nev. at 400.

Here we have a similar but beguiling wrinkle in the
facts. Ms. Hopkins was on a defective city street when injured. She
was intending to walk in a manner that would take her away from
work and then return her to the door of her workplace. She was in
an area that was known and acceptable to the employer. This
activity was engaged directly because Ms. Hopkins’ employer is
required to provide her with a break time.

These facts “are sufficiently connected with the
employment” to have arisen in the course of employment. The
Decision and Order, and therefore the decision to deny benefits to
Ms. Hopkins, is in error and should be reversed because the
totality of the circumstances evidenced a sufficient connection
with Ms. Hopkins’ employment as to allow for liability. These
factors demonstrating a “sufficient connection” to Ms. Hopkins’
employment with Washoe when she was in the act of taking her break
are patently absent in the Decision and Order.

3. The holding in Gorsky and Phillips
One decision cited to by Washoe as a rationale for

denying Ms. Hopkins’ claim is the decision in Rio Suite Hotel &
Casino v. Gorsky, 113 Nev. 600, 939 P.2d 1043 (1997). See ROA 92.
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In Gorsky, the claimant was a poker dealexr. While en
route to “clock out” from his work duties he fell in a hallway and
injured his knees and back. The claim was denied by the insurer. No
def;ct or third party led to the injury but it was offered that Mr.
Gorsky'’s preexisting multiple sclerosis caused his fall. Also, Mr.
Gorsky could not recall his condition at the time he fell and
others testified that they had seen him fall on previous occasions
for no apparent reason,

This decision bears no resemblance to Ms. Hopkins’ claim.
Here, the cause of the fall was a defective sidewalk and Ms.
Hopkins was in a zone of danger or risk because her employer was
required to provide her with time away from her work and she was
encouraged to walk in the area where the injury occurred. Unlike
Gorsky, who likely fell due to having multiple sclerosis, Ms.
Hopkins fell while on a break and purportedly walking in an area of
safety per the advice of Washoe.

However, in another fall and injury claim again involving
employer Rio Suite Hotel, a claim was filed and found to be within
the parameters of the Nevada Industrial Insurance Act. See
Phillips, supra. In Phillips the injury was deemed compensable
under facts similar to but also specifically different as to the
risk analysis, see supra.

In Phillips, as in Gorsky, the employee was a poker and
blackjack dealer. Ms. Phillips was in the course of taking her
first break (also mandatory by union rules) by walking down stairs
that led to the employees’ break room. While using the stairs Ms.
Phillips fell and fractured her ankle. Her claim for workers’

compensation benefits was denied at the hearing level but granted

19
AR 223




HEVADA ATTORMEY FOR INJURED WoOnkELS

1000 East William Street, Suite 208

{775) 684~-7555

2200 South Rancho Drive, Suite 230

Carson City, NV 89701

486-2830

{702)

Las Vegas, NV 89102

[
o

[
[

12 |

13

14 |
15

le

17 |

18
19
20
21

22

23

24 |

25

26 |

27

28 |

W O 3 0 m!m e W N M

upon appeal to the appeals officer. The district court affirmed the
Edecision of the appeals officer.

The court emphasized that “We take this opportunity to
clariéy that determining the type of risk faced by the employee is
an important first step in analyzing whether the employee's injury
| arose out of her employment.” Phillips, supra, at 350.

Critical to Phillips were several determinations made as
:to risk. First, the facts determined that Ms. Phillips was required

to use a specific staircase not accessible by the public for her

| staircase.

The risk analysis established that the claimant in
.Phillips was exposed to a risk far greater than that faced by the
public in the casino where the injury occurred. That determination
is no less true in this claim where Ms. Hopkins was essentially
‘funneled’ or ‘conveyed’ to the area where she was hurt by the
directives of her employer.

The question of whether mandated rest periods that put an
injured worker in an area of risk gives rise to an employment risk
| was not properly analyzed or decided. The requirement that Washoe
:provide two mandatory break periods and the employer’s knowledge
that there were areas of risk adjacent to the workplace where
employees were known to walk is a key factor favoring
compensability. This fact erroneously does not appear in the

Decision and Order.
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But it is the overall presentation of the facts and law
that compel a reversal or remand of this claim. A proper risk
analysis never occurred. The effort to try and fit this claim into
one catééory or another is not the proper approach to this claim.
It was error for the risk analysis to be applied when key facts are
ignored, when a mandated activity is carelessly labeled as
“recreational,” and, for the finding that the claim did not arise
out of the course of employment,

VII. CONCLUSION

The facts in this claim suggested the use of the
‘personal comfort’ doctrine but also had elements of the ‘going and
coming’ rule to support compensability. However, Ms. Hopkins was
not a ‘traveling’ employee nor was there a specified errand or
special work mission that was engaged in by the claimant at the
time of the injury.

A risk analysis was compelled by law; the appeals officer
erroneously did not provide a risk analysis that correctly and
properly consid-red the relevant evidence as to the employer’s
control and the mandatory nature of the break time.

The facts support recovery for workers’ compensation
benefits because when the proper risk analysis is utilized it
becomes apparent that the injury arose out of and in the course of
Ms. Hopkins’ employment.

Ms. Hopkins faced an employment risk that led directly to
the work injury she suffered on September 24, 2019. She was “on the
clock” when she sustained her injury and the facts of how and where

she was in'ured comp«l recovery of NIIA benefits.
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The appeals officer erred because the activity of Ms.
Hopkins when she was not injured cannot be dismissed as
“recreational” when the totality of the facts and evidence is
considered: The appeals officer ignored critical facts and evide&ce
demonstrating a causal link between the injury and Ms. Hopkins’
work.

The employer’s control, the mandatory nature of the break
time and the influence of the employer over the events that led to
the injury were improperly ignored. The finding of the activity at
issue as being “recreational” is clear error requiring reversal or

remand to correct the denial of benefits.

DATED this 21 ' day of December, 2020.

NEVA?;/AT,ORNEY FOR INJURED WORKERS

(arX' -, Leslie, Esq., Sr. Deputy

ada State Bar No. 10124

1000 E. William Street, Ste. 208

Carson City, Nevada 89701

775-684-7555

Attorneys for Petitioner, SUSAN HOPKINS
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because:
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relied on is to be found. I understand that I may be subject to
sanctions in the event that the accompanying brief is not in
conformity with the requirements of the Nevada Rules of Appellate
Procedure. -
Respectfully Submitted this 21 day of December, 2020.
NEVADA ATTORNEY FOR INJURED WORKERS

L

Cla ;. Leslie, Esq., . Deputy
Nevada State Bar No. 10124

1000 E. William Street, Ste. 208
Carson City, Nevada 89701
775~-684-7555

Attorney for Petitioner, SUSAN HOPKINS

AFFIRMATION
Pursuant to NRS 239B.030:

The undersigned does hereby affirm that the preceding
Petitioner’s Opening Brief filed in the Second Judicial District
Court of the State of Nevada does not contain Personal Information
as defined by NRS 603A.040.

DATED this 21* day of December, 2020.

NEVADA ATTCRNEY FOR INJURED [iORKERS
u(

Clary-{,7 Leslie, “sq., Sr. Deputy
Nevada State Bar No. 10124

1000 BE. William Street, Ste. 208
Carson City, Nevada 89701
775-684-7555

Attorneys for Petitioner,

SUSAN HOPKINS
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Pursuant to NRS 233B.133(5), NRAP 28, and NRAP 26.1, the undersigned counsel of
record certify that the following are persons and entities as described in NRAP 26.1(a), and
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With respect to the self-insured employer Washoe County (“Employer”), no disclosure
is necessary as it is a govemmental party.

With respect to Cannon Cochran Management Services, Inc. (“CCMSI"), it has no
parent companies and no party owns 10% or more in stock in the company.

These representations are made in order that the judges of this court may evaluate

possible disqualification or recusal.

Dated this 20th day of January, 2021.

McDONALD CARANO LLP

By /s/Lucas M. Foletta
Lucas M. Foletta
100 West Liberty St., 10" Floor
P.O. Box 2670
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Attorney for Respondents
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ISSUE STATEMENT

Petitioner Susan Hopkins (“Claimant™) petitions for judicial review of the decision inr
A02002596-ELO. At issue in AQO2002596-ELO was the Hearing Officer’s January 16, 2020
decision (“HO Decision™) affirming the December 5, 2019 determination issued by the self-insured|
Employer’s third party administrator, Cannon Cochran Management Services, Inc. (“CCMSI”),
denying the workers’ compensation claim at issue. The December 5, 2019 determination letter,
issued by CCMSI notified Claimant that her claim was denied pursuant to NRS 616C.150. NRS
616C.150 requires that an employee establish by preponderance of evidence that an injury arose out
of and in the course of employment. On September 25, 2020, the Appeals Officer issued a decision
affirming the HO Decision and affirming the underlying determination (“Decision™). The issue
here is whether the Appeals Officer erred by finding that Claimant had not met her burden under
NRS 616C.150(1) to demonstrate that her injury occurred as a direct result of the duties that arose
out of and in the course of her employment and therefore did not suffer a compensable industrial
injury.

STATEMENT OF THE CASE
This matter involves a workers’ compensation claim filed by Claimant for an injury that

occurred on September 24, 2019, at which time she was hurt while walking during a break from her

employment with Respondent Washoe County Health District “County”). Claimant appealed this
determination. On January 16, 2020, after a hearing, the Hearing Officer affirmed CCMSI'’s
determination. Claimant appealed. An appeal hearing was conducted on August 6, 2020 where
Claimant provided witness testimony and evidence admitted as Exhibits 1 and 2. The Appeals
Officer affirmed the Hearing Officer’s decision thereby affirming CCMSI’s determination denying
the workers’ compensation claim. Claimant now seeks judicial review of the Appeals Officer’s
order contending that the Appeals Officer misapplied the facts to the law and erroneously]
concluded that Claimant’s injury was not compensable.

i

i
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L BACKGROUND FACTS
A. Claimant’s Injury

Claimant works as an office support specialist for the Washoe County Health District in the

environmental health services division. (ROA 21.) The Health District offices are located adjacent

to the Washoe County Fairgrounds and the Reno-Sparks Livestock Events Center (“RSLEC").

(ROA 46.) Claimant often chose to walk at the RSLEC during her breaks. (ROA 21-22.) On|
September 23, 2019, the County wamed 9th Street employees, including Claimant, who walked
during breaks to avoid the area of the RSLEC due to construction and heavy equipment in and
around the area. (ROA 45-46,) The email did not require employees to walk during their breaks
and wamned “{a}s always use caution and be aware of your surroundings.” (ROA 45.)

On September 24, 2019, Claimant took her moming break from work. (ROA 21, 23-24.)
She chose to go for a walk during her break. (ROA 24.) She exited the back door of her workplace
and, approximately 50 to 75 feet outside the door, she tripped over a raised sidewalk and feli. (ROA
24-25.) Claimant then returned to her office and to her desk with the assistance of her co-workers.
(ROA 26.)

On the day of her injury, Claimant treated at Reno Orthopedic Clinic and completed a Form
C-4 claim for workers’ compensation and report of initial treatment. (ROA 57-58.) Her supervisor
completed notice of injury and report of injury forms. (ROA 59-61.) On September 27, 2019,
Claimant returned for follow-up at Reno Orthopedic Clinic and was diagnosed with left hip strain
and a non-displaced fracture of the right great toe. (ROA 69-72.) On October 3, 2019, CCMSI
issued a determination letter denying the workers’ compensation claim on the basis that Claimant
did not meet her burden to establish that the injury arose out of and in the course of her
employment. (ROA 80.)
II. PROCEDURAL HISTORY

Claimant appealed CCMSI’s October 3, 2019 determination to the Hearings Division of the

Department of Administration, and on November 14, 2019 the Hearing Officer entered a Decision|
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and Order remanding the determination and instructing the insurer to review new documentation
submitted by Claimant and issue a new determination regarding claim compensability. (ROA 38-
39.) Pursuant to the Hearing Officer Decision, CCMSI reviewed the documentation and issued

new determination letter on December 5, 2019, denying the claim under NRS 616C.150 for failure

to establish that the injury arose out of and in the course of employment. (ROA 92-93.)

Claimant appealed CCMSY's December 5, 2019 determination letter, and a hearing was
conducted before a2 Hearings Officer on January 13, 2020. (ROA 95.) The Hearing Officer issued
a Decision and Order affirming the determinations and finding “the evidence fails to support that
the injury arose out of the Claimant’s employment and the conditions thereof.” (ROA 95.)

An appeal hearing was held on August 6, 2020. (ROA 9-43.) Claimant provided witness
testimony at the appeal hearing and Exhibits 1 and 2 were admitted into evidence. (ROA 18-29,
44-98.) On September 25, 2020, the Appeals Officer issued a Decision finding no causal
connection between Claimant’s injury and the nature of her work or workplace. (ROA 3.) The|
Appeals Officer found Claimant’s “walking and tripping was not an employment related risk|
because the Claimant was walking for her own recreation and enjoyment. The Employer did not
create an employment related risk by permitting the Claimant to walk around a public office facility,
that was open to the public.” (ROA 6.) The Appeals Officer concluded that “[t]he weight of the
evidence and legal authority support legal conclusion that the Claimant failed to satisfy NRS
616C.150(1), and she did not suffer a compensable industrial injury on September 24, 2019.”
{(ROA 7.) On October 14, 2020, Claimant filed the instant petition for judicial review seeking
review by this Court of the September 25, 2020 Appeals Officer Decision,

ARGUMENT SUMMARY

At a threshold matter, Claimant mischaracterizes the Appeals Officer Decision claiming that]
Appeals Officer ignored facts demonstrating the Employer’s control over its employees during
breaks. (Opening Br. at 5.} The Decision includes a factual finding that Claimant walked during
“scheduled mandatory breaks” and further found that the Employer had warned employees via

email to avoid walking in certain areas due to construction and heavy equipment. (ROA 2)

AA 237




McDONALD m CARANO

100 WEST LIBERTY STREET TENTH FLOCR » RENO, NEVADA §9501

PHONE 775.768.2000 « FaY, 775.786.2020

00 =) M th B W BN

L N R o R R S T e T T S
0 = o L ha W N = OO0 -] B W R e O

(emphasis added). Claimant further contends that, because her break time was contractually|
mandated, the Appeals Officer erroneously concluded that she was walking for “recreation and|
enjoyment” and therefore it was error to find that Claimant’s injury was not compensable under]
NRS 616C.150(1). (Opening Br. at 5.) These factual findings and fact-based conclusions of law
cannot be disturbed on appeal and must be given deference. Claimant requests that this Court
substitute its opinion for that of the Appeals Officer as to the application of the evidence to the law.
This is impermissible when a mixed question of law and fact is at issue. See NRS 233B.135(3)
(“The court shall not substitute its judgment for that of the agency as to the weight of evidence on a
question of fact.”).

Claimant also asserts that the Appeals Officer failed to analyze whether Claimant faced anH
employment risk because she was influenced by the Employer as to where she could walk safely.
This is wrong. The Appeals Officer applied this fact to the four types of risks employees might
encounter at work under both Rio All Suites Hotel & Casino v, Phillips, 126 Nev. 346, 230 P.3d 2
(2010) and Baiguen v. Harrah's Las Vegas, LLC, 134 Nev. Adv, Rep. 71, 436 P.3d 586 (2018), and
concluded that Claimant had not provided evidence demonstrating that her injury was an
employment related risk or a neutral risk that subjected her to a greater risk than the general public
due to her employment.

The substantial evidence fully supports the Appeals Officer’s application of the facts to the
law. Although the Employer was contractually mandated to provide Claimant with scheduled
breaks and warned employees as to where they could walk safely, the Appeals Officer correctly|
applied the relevant statutes and case law to conclude that the Employer did not create an
employment related risk by permitting the Claimant to walk around a public office facility that was
open to the public. (ROA 6.)

Finally, the Appeals Officer correctly applied NRS 616C.150(1) in finding that Claimant
had not shown by preponderance of the evidence that her injury arose out of and in the course o
her employment. So, Claimant incorrectly insists that the Appeals Officer violated NRS

233B.135(3)(d)(e) and (f). Her contention that the Appeals Officer erred by failing to consider the

4
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facts evincing the Employer's control over the Claimant during mandatory break periods and that
she was “on the clock” is refuted by the plain language of the Decision. Thus, Claimant cannot
satisfy NRS 233B.135 Subsections (d), (e), and (f) which require a showing that the Appeals
Officer Decision is “[a]ffected by other error of law,” is “[c]learly erroneous in view of the reliable,

probative and substantial evidence on the whole record,” or is “[a]rbitrary or capricious or

characterized by abuse of discretion.” NRS 233B.135(3). With the Appeals Officer Decision
supported by the substantial evidence and the law, there is no basis to grant review and the Petition
for Judicial Review should be denied.
ARGUMENT

I. STANDARD OF REVIEW

A court may set aside a final decision of an agency if the decision is clearly erroneous in
view of the substantial evidence, arbitrary, capricious, in violation of statute, characterized by an|
abuse of discretion or affected by error of law, NRS 233B.135(3); Ranieri v. Catholic Community
Services, 111 Nev. 1057, 1061, 901 P.2d 158, 161 (1995). In reviewing a mixed question of law
and fact, an appellate court gives deference to the lower court’s findings of fact but independently
reviews whether those facts satisfy the applicable legal standard. See Hernandez v. State, 124 Nev.
639, 647, 188 P.3d 1126, 1132 (2008) (abrogated on other grounds by State v. Eighth Jud. Dist. Ct.,
134 Nev. 104, 412 P.3d 18 (2018)). An “agency's fact-based conclusions of law ‘are entitled to
deference, and will not be disturbed if they are supported by substantial evidence.”” Law Offices of
Barry Levinson, P.C. v. Milko, 124 Nev. 355, 362, 184 P.3d 78, 383.84 (2008) (internal citationL
omitted). “Substantial evidence exists if a reasonable person could find the evidence adequate to
support the agency’s conclusion, and [the court] may not reweigh the evidence or revisit an appeals
officer’s credibility determination.” Id. at 362, 184 P.3d at 384 (emphasis added). While a “district
court is free to decide purely legal questions without deference to an agency determination, the
agency's conclusions of law, which will necessarily be closely related to the agency's view of the
Jacts, are entitled to deference, and will not be disturbed if they are supported by substantiall

evidence.” Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986} (internal citation
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omitted) (emphasis added).

II. THE APPEALS OFFICER CORRECTLY CONCLUDED THAT CLAIMANT’S
INJURY DID NOT ARISE OUT OF AND IN THE COURSE OF HER
EMPLOYMENT

Under the Nevada Industrial Insurance Act (“NILIA™):

An injured employee or the dependents of the injured employee are not entitled to

receive comtpensation pursuant to the provisions of chapters 616A to 616D,

inclusive, of NRS wunless the employee or the dependents establish by a

preponderance of the evidence that the employee’s injury arose out of and in the

course of his or her employment.
NRS 616C.150(1). As the Appeals Officer observed in the Decision, the NIIA does not make an
employer absolutely liable. (ROA 3) (citing Wood v. Safeway, Inc., 121 Nev. 724, 733, 121 P.3d
1026, 1032 (2005)).

The Appeals Officer properly applied Rio Suite Hotel & Casino v. Gorsky, 113 Nev, 600,
939 P.2d 1043 (1997)' to determine whether the Claimant’s injury “arose out of”’ and *“in the course|
of” her employment. The Nevada Supreme Court has held that an injury arises out of one’s|
employment when there is a causal connection between the employee’s injury and the nature of the
work or workplace. Gorsky, 113 Nev. at 605, 939 P.2d at 1046. In contrast, whether an injury,
occurs within the course of the employment refers merely to the time and place of employment, i.e.,
whether the injury occurs at work, during working hours, and while the employee is reasonably
performing his or her duties. Gorsky, 113 Nev. at 604, 939 P.2d at 1046. Both of these factorsL
must be satisfied in order for an injury to be compensable under the NIIA. See MGM Mirage v.
Cotion, 121 Nev. 396, 400, 116 P.3d 56, 58 (2005) (explaining “that the inquiry is two-fold™),

A. The Appeals Officer properly applied the facts to the law in finding that Claimant’s|
injury did not “Arise Qut of”’ her employment.

In order for an injury to “arise out of* employment under NRS 616C.150(1), “the employee
must show that the origin of the injury is related to some risk involved within the scope of]

employment.” Rio All Suite Hotel & Casino v. Phillips, 126 Nev. 346, 350, 240 P.3d. 2, 5 {2010)]

! Claimant also argues that Gorsky is inapposite because the claimant’s fall in Gorsky was caused by preexisting
multiple sclerosis. However, the Appeals Officer did not compare the facts of Gorsky to the facts in this case. Rather,
he applied the Nevada Supreme Court’s holding Gorsky which set forth the facts to consider in determining when anﬂ
injury “arises out of” and is “in the course of”" employment.

6
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(quoting Mitchell v. Clark Cty. Sch. Dist,,121 Nev. 179, 182, 111 P.3d 1104, 1106 (2005)). To
“arise out of the claimant’s employment” the injury must be “fairly traceable to the nature of the
employment or workplace environment.” Gorsky, 113 Nev. at 604, 939 P.2d at 1046. The Appeals|
Officer properly applied these holdings to consider whether Claimant’s injury “arose of out” her|
employment. (ROA 5.)

The Appeals Officer considered the four types of workplace risk relevant to workers’
compensation under Nevada law: (1) employment risk, (2) personal risk, (3) neutral risk, and (4)
mixed risk. See Baiguen v. Harrah's Las Vegas, LLC, 134 Nev. Adv. Rep. 71, 426 P.3d 586, 588
{2018). Employment risks arise out of the employment. Id. at 590. They are solely related to the|
employment and include obvious industrial injuries. See Phillips, 126 Nev. at 351, 240 P.3d at 5;
see also 1 Arthur Larson and Lex K. Larson, Larson's Workers' Compensation Law § 4,01, at 4-2
(rev. ed. 2017) (classic employment risks include “machinery breaking, objects falling, explosives
exploding tractor tipping, fingers getting caught in gears, excavations caving in, and so on” as well
as “occupational diseases™). Personal risks do not arise out of the employment. Phillips, 126 Nev.

at 351, 240 P.3d at 6. Personal risks include injuries caused by personal conditions and illnesses,)

such as falling at work due to “a bad knee, epilepsy, or multiple sclerosis.” Phillips, 126 Nev. at
351, 240 P.3d at 5; see also Larson supra § 4.02, 4-2 (examples of personal risks include dying a
natural death the effects of disease or internal weakness and death by “mortal personal enemy™).

A neutral risk is a risk that is neither an employment risk nor a personal one, such as a fall
that is not attributable to premise defects or a personal condition. Phillips, 126 Nev. at 351, 240
P.3d at 5; see also Larson, supra § 4.03, at 4-2 (examples of neutral risks include
hit by a stray bullet out of nowhere, bit by a mad dog stabbed by a lunatic running amuck,” acts of
God and unknown causes). A neutral risk arises out of the employment if the employee was
subjected to a greater risk than the general public due to the employment. See Phillips, 126 Nev. al|
353, 240 P.3d at 7 (adopting the increased-risk test).

In Phillips, the claimant fell and broke her ankle on the stairs to the employee break room.

Id. The claimant was required to use that staircase by her employer and the staircase was not
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accessible to the general public. Id, at 354. Thus, the Nevada Supreme Court applied the neutral
risk analysis to the claimant’s injury and found that it arose out of her employment and wa
therefore compensable because “the frequency with which she was required to use the stairs
subjected her to a significantly greater risk of injury than the risk faced by the general public.” /.

Here, Claimant contends that, like the claimant in Phillips, she was “essentially ‘funneled’
or ‘conveyed’” to the sidewalk where she tripped and fell. (Opening Br. at 20.) This comparison is|
not apt. The sidewalk where the Claimant was injured was accessible to the public, and the
Employer did not require the Claimant to walk on that sidewalk for her mandatory break period.
Thus, Phillips is distinguishable, and the Appeals Officer did not err by finding that the Claimant
was not exposed to a neutral risk that subjected her to an increased risk of injury as compared with|
the general public.

Rather, the Appeals Officer properly found that the Employer did not create an employment
risk by permitting the Claimant to walk around an office complex in an area that was open to the
public. (ROA 6.) At the time of her injury, the Claimant was walking for her own recreation and
enjoyment outside of her workplace. (ROA 21-22.) While the Employer was aware that its
employees walked during break periods and warned of unsafe locations for walking, it neithen
required the Claimant to walk during her break, nor did it require her to walk in the area where she
was injured. (ROA 22, 45.) Thus, the Appeals Officer’s conclusion that the Claimant failed to
prove by preponderance of evidence that her injury “arose out of” her employment is supported by
the substantial evidence.

B. The Appeals Officer properly applied the facts to the law in finding that Claimant was

not “In the Course of Employment” when she was injured.

While Claimant contends she was in the course of her employment when walking during;

her mandatory break time, in an area deemed safe by the Employer who was aware that employees
walked during breaks, the Appeals Officer concluded that “when the Claimant was walking during
her break, she was walking for her own personal enjoyment and health.” (ROA 3.). The AppealsL

Officer found that, under Gorsky, the Claimant was not reasonably performing her work duties and
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therefore she was not in the course of her employment when the injury occurred. Jd. This is
supported by the substantial evidence which shows that Claimant chose to walk during her breaks
and the Employer did not require Claimant to walk during breaks. (ROA 24, 45.) Contrary to
Claimant’s assertion, the Appeals Officer did consider the fact that Claimant was on a mandatory
break when she was injured, and also the fact that the Employer had sent an email showing that it
was aware some employees chose to walk during their breaks and waming them that some areas|
near the workplace were unsafe for walking due to construction and the presence of heavy
equipment. These facts are not inconsistent with the Appeals Officer’s finding that Claimant was
not reasonably performing her work duties when she was injured. Thus, a reasonable person could
conclude that, under Nevada law, the Claimant was not in the course of her employment when the
injury occuired.

C. The Appeals Officer properly concluded that the personal comfort doctrine does not

apply here.

Claimant further argues that the personal comfort doctrine for traveling employees
recognized by the Nevada Supreme Court in Buma v. Providence Corp. Dev., 135 Nev. Adv. Rep.
60 (Dec. 12, 2019), applies to this case because walking while on a mandatory break is a form of
being away from the physical workplace but still under the control of the Employer. (Opening Br.
at 14.) This reading of Buma was properly rejected by the Appeals Officer.

In Buma, the Nevada Supreme Court adopted the personal comfort rule, which extends
coverage under workers’ compensation law, for a traveling employee “because of the risks
associated with travel away from home.” Buma, 135 Nev. Adv. Op. 60, 453 P.3d at 909 (citing
Ball-Foster Glass Container Co. v. Giovanelli, 163 Wash.2d 133, 177 P.3d 692, 701 (Wash.
2008)). “Under the personal comfort rule, an employee remains in the course of employment
during personal comfort activities unless the departure from the employee’s work-related duties ‘is
so substantial that an intent to abandon the job temporarily may be inferred . . . .’ Id. at 909
(quoting Ball-Foster, 177 P.3d at 700). Thus, Buma permits a traveling employee to tend to

reasonable recreation needs during downtime without leaving the course of employment.
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The Appeals Officer properly concluded that Buma does not apply to the Claimant. The
Claimant was not traveling on behalf of the Employer at the time of her trip and fall injury. The;
Claimant cannot be deemed under the employer’s control for purposes of qualifying for the
personal comfort doctrine because she was not traveling. Therefore, the Appeals Officer correctly
found the Claimant cannot rely upon Buma to satisfy the course of employment requirement in
NRS 616C.150. Claimant offers no case law --indeed there is none—to support her position that
the same personal comfort doctrine under Buma applies to employer control of a non-traveling|
employee. To the contrary, Claimant appears to admit that the case does not apply on its face,
conceding that “Ms. Hopkins was not a ‘traveling’ employee” like in Buma. (See Opening Br. at
21.) As such, Claimant requests that this Court make new law and apply the personal comfort
doctrine to a non-traveling employee. The facts and the law do not support deviating from the
Nevada Supreme Court’s precedent on this issue, and the Court should reject Claimant’s request
that it do so.

D. The employer benefit exception to the “Going and Coming” Rule does not apply here.

Claimant contends that her injury falls under an exception to the “‘going and coming’ rule”|
which “precludes compensation for most employee injuries that occur during travel to or from:
work,” because walking during her break conferred a benefit on the Employer. MGM Mirage, 121
Nev. at 399, 116 P.3d at 58. Claimant makes this request notwithstanding the fact that Claimant
concedes that Claimant was not on “a specified errand or special work mission” that would trigger
the benefits of the rule. (See Opening Br. at 21.)

In support of her position, Claimant cites a document provided to County employees which
advised employers to provide a map of walking routes around the office and prompted employees
to seek information from the Centers for Disease Control and Prevention’s Healthier Worksite]
Initiative programs designed to benefit the employer by reducing time lost from work due to illness
or disease. {See Opening Br. at 17, citing ROA 124.) This document, however, is from Washoe
County's public website and is a resource from the Washoe County Health District to provide
information to the general public. (ROA at 92.) While County employees are encouraged to
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participate in voluntary activities such as walking during their break times, they are not required by
the County to do so. Jd.

Perhaps more importantly, the going and coming case law Claimant cites does not support
the use of the doctrine on the facts presented. The employer benefit exception described in MGM|
Mirage v. Cotton does not extend to a benefit as far removed as reducing time lost from work due
to disease, Nevada Indus. Commission v. Holt, 83 Nev. 497, 500, 434 P.2d 423 (1967)
(“[R]ecreational activity should not be deemed within the course of employment unless a regular|
incident of employment, or required by the employer, or of direct benefit to the employer beyond|
the intangible value of employee health and morale common to all kinds of recreation and sociaIL
life.” (emphasis added)). Rather, the Nevada Supreme Court has applied this exception to cases of]
“distinct” benefit, such as an on-call employee driving his employer’s vehicle home for purposes of]
furthering the employer’s business. See Tighe v. Las Vegas Metro. Police Dep't, 110 Nev. 632,
635, 877 P.2d 1032 (Nev. 1994) (citing Evans v. Southwest Gas Corp., 108 Nev. 1002, 842 P.2d
719 (1992), overruled on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11 n.6
(2001)).

In Tighe, the employee was an on-call undercover police offer who suffered injuries in an
automobile accident while driving home in his employer’s vehicle. J/d. The court found that the
employer benefitted from having one of its undercover officers driving an undercover vehicle and
therefore the employee was subject to his employer’s control at the time of his accident. /d at 636.
Similarly, the claimant in Evans was an on-call service technician driving home in his employer’s|
van and was found to be within the course of his employment because he was furthering his
employer’s business in taking the van home. See Evans, 108 Nev. at 1006, 842 P.2d at 721-22.
Here, while there may have been an incidental benefit to the Employer in Claimant maintaining her
health by walking on her break, there was no “distinct” benefit. She was not on call. The Employer
did not require her to go for a walk. Therefore, she was not “in the course of” her employment]
under the employer benefit exception to the “going and coming” rule.

Finally, even if the Claimant was “in the course of’ her employment at the time of her

11
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II1. THE APPEALS OFFICER’S CONCLUSION THAT THE CLAIMANT HAS NOT

injury, which the County maintains she was not, the injury did not “arise out of* her employment,
as set forth supra. Both factors of the two-part inquiry must be satisfied for an injury to be|
compensable under NRS 616C.150(1). Because Claimant cannot satisfy both factors, she has failed
to demonstrate that the Appeals Officer’s conclusions of law were in error, arbitrary and capricious,
or unsupported by the substantial evidence. Like in the case of the personal comfort doctrine,
Claimant asks the Court to establish new law to support her claim because application of the going
and coming rule on its face does not apply. The Court must reject Claimant’s request to do so.
SHOWN BY PREPONDERANCE OF THE EVIDENCE THAT HER INJURY AROSE
OUT OF AND IN THE COURSE OF HER EMPLOYMENT UNDER NRS 616C.150(1)
IS SUPPORTED BY THE SUBSTANTIAL EVIDENCE.

Contrary to Claimant’s assertions, the Appeals Officer Decision is supported by substantial
evidence and may not be disturbed on appeal. See Law Offices of Barry Levinson, P.C. 124 Nev.
at 362, 184 P.3d at 384. “Substantial evidence exists if a reasonable person could find the evidence
adequate to support the agency’s conclusion.” Jd. The Appeals Officer Decision clearly applies
the relevant legal authority and carefully weighs all the evidence in concluding that Claimant failed
to satisfy NRS 616C.150(1).

Rather than ignoring, as Claimant would have it, the facts that suggest the Employer had
contro] over the Claimant at the time of her injury, the Appeals Officer considered those facts in|
arriving at the conclusion that the injury did not “arise out of” and “in the course of’ her
employment. The Appeals Officer weighed the fact that Claimant was on a contractwally mandated
break at the time of her injury, that the Employer was aware of employees walking during break
periods, and that the Employer had sent an email to Claimant waming of unsafe areas for walking,
(ROA 2, 4-6.) These facts do not undermine the substantial evidence tending to show that the
Claimant was not required to walk during her break, was not performing work duties, was walking
for her own recreation and enjoyment, and was walking in an area of her choice not mandated by
the Employer at the time of her injury. A reasonable person could find this evidence sufficient to

support the Appeals Officer’s conclusion that that the Claimant has not met her burden under
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NRS616C.150(1) to establish that her injury occurred as a direct result of the duties that arose out
of and in the course of her employment and therefore did not suffer a compensable industrial injury.
Accordingly, the Appeals Officer Decision is not “[a]ffected by other error of law,” is not “[c]learly
erroneous in view of the reliable, probative and substantial evidence on the whole record,” and is
not “[a]rbitrary or capricious or characterized by abuse of discretion.” NRS 233B.135(3). Thus, no
grounds exist for granting Claimant’s Petition for Judicial Review.
IV. CONCLUSION

For the foregoing reasons, Claimant has failed to demonstrate that any of the findings ofL
fact or conclusions of law she challenges are in error or unsupported by the substantial evidence.
Claimant’s Petition for Judicial Review must therefore be denied.

AFFIRMATION

The undersigned does hereby affirm that the preceding does not contain the social security
number of any person.

DATED this 20th day of January, 202].

McDONALD CARANO LLP

By:/s/Lucas M. Foletta
Lucas M. Foletta, Esq.
100 West Liberty Street, 10 Floor
P.O. Box 2670
Reno, Nevada 89505-2670
Attorneys for Respondents Washoe

County and CCMSI
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CER E OF COMPLIANCE

I hereby certify that I have read this RESPONDENTS® ANSWERING BRIEF and to the
best of my knowledge, information and belief, it is not frivolous or interposed for any improper
purpose. 1 further certify that this brief complies with all applicable Nevada Rules of Appellate
Procedure, in particular NRAP 28(e), which requires every assertion in the brief regarding matters
in the record to be supported by appropriate references to the record on appeal. I understand that 1
may be subject to sanctions in the event that the accompanying brief is not in conformity with the
requirements of the Nevada Rules of Appellate Procedure.

DATED this 20th day of January, 2021.

McDONALD CARANO LLP

By: fs/Lucas M. Foletta
Lucas M. Foletta, Esq.

100 West Liberty Street, 10" Floor
P.O. Box 2670

Reno, Nevada 89505-2670
Attorneys for Respondents Washoe

County and CCMSI
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RTIFICATE OF SERVICE

I certify that I am an employee of McDonald Carano, LLP and that on the 20th day of
January, 2021, a true and correct copy of the foregoing RESPONDENTS’ ANSWERING BRIEF,
was electronically filed with the Clerk of the Court by using CM/ECF, served on parties on the
electronic service list for this case, and I caused a true and correct copy to be deposited with the]

U.S. Postal Service at Reno, Nevada addressed to the parties as follows:

Nevada Department of Administration
Appeals Division

1050 E. William Street, Suite 450
Carson City, NV 89701

[s/Carole Davis
An Employee of McDonald Carano LLP

4840-2708-7832, v. 1
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,

vs. CASE NO. CV20-01650

CANNON COCHRAN MANAGEMENT DEPT.

SERVICES, INC. dba CCMSI; WASHOE
COUNTY; and APPEALS OFFICE of the
DEPARTMENT OF ADMINISTRATION,

Respondents.
/

NRAP 26.1 DISCLOSURE

NO. 15

The undersigned counsel of record certifies that the

following are persons and entities as described in NRAP 26.1(a) and

must be disclosed. These representations are made in order that the

judges of this court may evaluate possible disqualifications or

recusal.

Petitioner’s parent corporations: None.

Firms having appeared: Nevada Attorney for Injured Workers.

Petitioner’s pseudonyms: None.

Submitted this 18th day of Februvary, 2021.

NEVA TORNEY FOR INJUBED WORKERS

Clar . Leslie, Esq.; Sr\ Deputy
da State Bar No. 10124
Attorney for Petitioner, SUSAN HOPKINS
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I. SUMMARY OF ARGUMENT

Respondent CCMSI urges dismissal of this appeal for
five reasons, none of which survive the light of reason and legal
support:

1. Ms. Hopkins mischaracterizes the appeals officer’s
Decision and Order when she argues that the appeals officer
ignored important facts;

2. It was not error for the appeals officer to conclude
that Ms. Hopkins was engaged in a recreational activity when she
was injured;

3. Ms. Hopkins is asking this court to substitute its
opinion for that of the appeals officer;

4. Ms. Hopkins incorrectly argues that the appeals
officer failed to properly analyze whether she faced an
employment risk at the time of the injury: and

5. The appeals officer correctly applied NRS
616C.150(1) to the claim brought by Ms. Hopkins and the issues
she presented, i.e., Ms. Hopkins arguably did not show by a
preponderance of evidence that her injury arose out of and in the
course of her employment.

The Argument presented by Ms. Hopkins below directly
refutes each supposition made by CCMSI that it argues is
sufficient to uphold the Decision and Order. Furthermore, when
all the evidence is reviewed it is plain to see and conclude that
very substantial and significant errors arose.

When arguing the absence of factoring in important
facts by the appeals officer, Ms. Hopkins directs this court to
case law that denies a matter has been properly analyzed and

1
AA 260




[
®

486~-2830
N [}
N o

(775) 684-7555

(702)

N
W

2200 South Rancho Drive, Suite 230

1000 East william Street, Suite 208
Las Vagas, NV §%102

Carson City, NV 89701
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assessed just because it is mentioned in a Decision and Order. An
appeals officer does not properly analyze a fact or finding by
simply noting its existence in the Decision and Order.

Case law has determined that merely referencing a fact
or finding but then ignoring where and how that fact or finding
is or is not a relevant, probative factor in the overall decision
| is insufficient. To do s¢ abdicates one of the most important

‘ jobs of a trier of fact - analyzing all relevant facts within the

LI SEPE R S T R T I Y

! scheme of laws that define how each fact does or does not fit

into the particular legal situation now before the court,

=
o

Here, the Decision and Order is silent as to why the

[
-

| fact that she was ‘on the clock’ and was engaged in a break

-
M

' activity known to her employer was not sufficient to establish

W
w

that her injury ‘arose out of’ her employment. Simply

ot
B

acknowledging the fact, then moving on without appropriate

(™)
W

: analysis, is a violation of NRS 233B.135.

(¥
L]

The Argument below supports the following conclusions:

[
-]

1. The appeals officer did not properly analyze and

| interpret important facts about Ms. Hopkins’ status at the time

[
0

| she was injured and this was reversible error;

2. Given Ms. Hopkins’ employment status at the time she

[
P

was injured she could not legally be deemed to be engaged in a
| “recreational’ activity at the time she was injured and the
Decision and Order never mentions why this is not a dispositive
finding that warrants reversal;

3. This court can act when there is no substantial
: evidence to support a finding or conclusion of an administrative

| judicial officer; in this instance, there is no substantial

2
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evidence to support the conclusion that Ms. Hopkins was engaged
in a recreational activity at the time she was injured because
this conclusion ignores her ‘on the clock’ status when she was
injured;

4. The injury to Ms. Hopkins arose from an ‘employment
risk’ because the employer was required to allow its employees
compensated break times and, further, the employer knew that many
of its employees took walks in the area of the employer’s office
when these breaks were taken and the employer even warned of
places to avoid thus funneling its employees to specific areas;
no analysis by or from the appeals officer explains or even
references why these facts do not compel a decision to award NIIA
benefits to Ms. Hopkins; and

5. Ms. Hopkins demonstrated by a preponderance of
evidence that she was engaged in an aspect of her employment when
she was injured; conversely, CCMSI failed to fulfill its duty to
show by a preponderance of evidence that its defense (this was a
‘neutral risk’) is supported by sufficient, or any, evidence to
allow for a conclusion that Ms, Hopkins faced a neutral risk at
the time of her injury.

IXI. ARGUMENT

A. Statutory law allows for reversal or remand of a
conclusion that is not supported by substantial, or
any, avidencae,

NRS 233B.135(3) provides in pertinent part:

“The court shall not substitute its judgment for that

of the agency as to the weight of evidence on a question of fact.
The court may remand or affirm the final decision or set it aside

in whole or in part if substantial rights of the petitioner have

3
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been prejudiced...” The statute then lists six bases upon which
“prejudice” to the petitioner will allow for appellate relief.

In this appeal, subdivisions (b)[“in excess of
statutory authority of the agency”], (d)[“affected by other error
of law”), (e)([“clearly erroneous...”] and (f)(“arbitrary or
capricious or characterized by abuse of discretion”] all apply to
the erroneous conclusion that Ms. Hopkins’ activity at the time
she was injured was ‘recreational.’

The standard of proof in administrative matters remains
the preponderance of evidence standard. Nassiri v. Chiropractic
Physiclans' Bd. of Nev., 130 Nev. 245, 327 P.3d 487, 130 Nev.
Adv. Rep. 27, 2014 Nev. LEXIS 29 (Nev. 2014}). In reviewing
asserted reversible errors the limit on substituting judgment for
that of agencies is tempered by the statutory protections that
allow for review if the decision is clearly erroneous or
arbitrary when the substantial evidence on the whole record is
considered. See e.g. State ex rel. Department of Prisons v.
Jackson, 111 Nev. 770, 895 P.2d 1296, 111 Nev. Adv. Rep. 75, 1995
Nev. LEXIS 69 (Nev. 1995), overruled in part, O'Keefe v. State
DMV, 133 Nev. 1057, 431 P.3d 350, 134 Nev. Adv. Rep. 92, 2018

lNev. LEXIS 108 (Nev. 2018).

Also, before considering the state of the evidence

before the appeals court and this reviewing court, it bears

ll recalling that the appeals court has the power to remand matters

to the appeals officer for further fact-finding. General Motors
v, Jackson, 111 Nev. 1026, 900 P.2d 345, 111 Nev. Adv. Rep. 111,
1995 Nev. LEXIS 108 (Nev. 1995).
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The conclusion of the appeals officer to deem Ms.
Hopkins’ walk that led to her injury as ‘recreation’ is wholly
unsupported by the record. There was no evidence offered by CCMSI
to establish that the act of walking in a place identified as
safe by her employer as an activity that would not be work
related when the undisputed fact conclusively established that
the activity was contractually mandated.

When an employee is on a mandatory, paid break and is
walking where her employer recommended and was avoiding another
area her employer warned her to avoid and, while on this work-
related break time Ms. Hopkins falls and injures herself - then,
the NIIA is written to include such a claim as work related.

To rule otherwise was errocneous and reversible error
when CCMSI offered no evidence to contradict the status of the
employer-employee relationship at the time of the injury. At the
very least, a remand should be granted to allow the appeals
officer to reconsider the evidence relative to the nature of Ms,
Hopkins’ status at the time she fell and was injured.

The notion of an employee exercising in some fashion
while remaining ‘within the course of their employment’ is not a
“novel idea in workers’ compensation law. In ‘going and coming’
cases, the employee is deemed within the scope of his or her
“emp:oyment continuously during the trip except when there is a
distinct departure on a personal errand. See e.g. Buma v.
nProvidence Corp. Dev., 135 Nev. Adv. Rep. 60, 453 P.3d 904, 908
{2019},

In discussing the ‘going and coming’ rule, the court in

Buma also addressed the argument of CCMSI that Ms. Hopkins was

s
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not required to walk during her break time. In discussing the
extent of ‘arising out of’ the employment element for NIIA
liabjility to attach, the court noted:

A [traveling] employee may indeed have a

choice” of where to stay, but "that is not

the point."™ 2 Larson's, supra, § 25.02, at

25-2, "The point is that there is no choice

but to live [somewhere while] away from

home.” Id. For that reason, a traveling

employee is entitled to expanded coverage for

travel-related injuries.
Buma, 453 P.3d at 908.

This is not a ‘going and ceming’ claim or appeal. But
the logic of the holding in Buma does apply - Ms. Hopkins had to
go or do something during her contractually mandated break times,
So long as Ms. Hopkins did not radically depart from the
rationale behind the break time for which she was compensated
{and she did not), her election to walk was no different than the
choice made of where a traveling employee might stay when away
from home for his or her employment.

B. Ma. Hopkins was not engaged in a “recreational”

activity when she sustained her injury.

The characterization of Ms. Hopkins’ activity at the
time she was injured was deemed to be “recreational” (see ROA
3:17-19).! This ignores the compulsory nature of the “break time”

and fails to account for the undisputed fact that Ms. Hopkins was

LI

1 “When the Claimant was walking during her break, she was

walking for her own personal enjoyment and health. Claimant was
not reasonably performing her work duties when she fell, and she
was not in the course of her employment.” ROA 3:17-19,

€
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being paid when she tripped due to a defective sidewalk and
suffered an injury leading to medical bills in excess of $50,000.

When the substantial evidence is viewed in the proper
light (“substantial evidence” has been defined as that which "a
reasonable mind might accept as adequate to support a
conclusion." Richardson v. Perales, 402 U.S. 389 (1971)) it is
apparent that the injury is one that arises from an ‘employer
based’ risk, rather than a ‘neutral risk’ as argued by CCMSI in
its Responding Brief.

The distinction of being injured at the exact moment
when the injured worker is also receiving wages and engaging in a
paid break time acknowledged by the employer has not been ruled
upon in Nevada. No Nevada case has directly ruled on the question
of whether injuries that occur while engaged on a paid break time
arise out of the employee’s work. Neither Petitioner or
Respondent have cited to any Nevada law directly on point.

However, other jurisdictions have favorably concluded
that liability exists in the circumstance of an injury occurring
while on a paid break.

The matter of Royall v. Industrial Comm’n, 106 Ariz.
346, 476 P.2d 156 (1970) is illustrative. In Royall, the employee
was working as a telephone operator. During her shift she took a
30-minute lunch break that was compensated by her employer.

The claimant took the break because she wished to make
a personal telephone call. As she walked toward the telephone to
make the call, the claimant tripped over the legs of a person

sitting on a couch, fell to the floor and suffered an injury.

LI 2
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In concluding that the injury arose out of the
employment the Arizona Supreme Court focused on the facts that
the claimant was on a paid lunch break when she tripped while
intending to make a private telephone call. Royall, 106 Ariz. at
351. The court summarized by finding that

[Tlhe source of injury was sufficiently

associated with the employment as to

constitute a risk to which the claimant was

subjected to in the course of her employment

and to which she would not have been

subjected had she not been so employed. We

therefore hold that the accident was one

arising out of claimant’s employment.”

Id.

No such analysis exists in this matter. The appeals
officer did not make a determination as to the significance of
the facts that had Ms. Hopkins not been at her employment on the
day of the injury she would not have taken a break, walked where
directed by her employer and, then, become injured due to a
defective sidewalk. Why these facts were not dispositive, or not
determinative to any degree, is left to the imagination when
reviewing the Decision and Order. Thie is error.

C. Ms. Hopkins’ injury arose out of her employment

because she was exposed to an employment-based xisk.

As argued previously, to demonstrate that an injury
arose out of employment, an injured employee must establish the
causal connection between workplace conditions and how those
conditions caused the injury, based on the totality of the

circumstances. Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600,

604, 939 P.2d 1043, 1046 (1997).

LI
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Obvious industrial injuries such as slips, falls, and
trips due to conditions caused by the employer, as well as
injuries caused by employment-related risks are generally
compensable. See Rio All Suite Hotel & Casino v. Phillips, 126
Nev. 346, 240 P.3d 2, 5 (2010). Personal risks, such as falls
caused by bad knees or epilepsy, are pre-existing conditions that
cannot be attributed to employment, and are therefore not
compensable, Id.

Neutral risks, which are risks that cannot be
identified as distinctly employment risks or distinctly personal
risks. The fall and injury sustained by Ms. Hopkins was not the
result of a ‘neutral risk’ in the context of the facts on record.

The argument that CCMSI wishes this court to focus upon
and use to deny this appeal is the “fact” that Ms. Hopkins did
not have to walk during her contractually mandated break times.
See RAB, 12:23-25.

CCMSI also asserts, without appropriately acknowledging
the significance of the employment status at the time Ms. Hopkins
was engaged in her break time, that the appeals officer correctly
and adequately noted the break time as being one that was
required by her employment agreement when issuing the Decision
and Order.

Simply noting one of several disparate facts in a
Decision and Order without analysis, context or proper reference
is not coterminous with the conclusion that the appeals officer
duly “considered those facts...” Id. at 12:18.

CCMSI has confused the “qualification of evidence” as

sufficient when, in the final analysis, the focus should be upon
9
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whether the evidence offered satisfies the standard of proof
{“*preponderance of evidence”) to support the failure to conclude
that the injury to Ms. Hopkins arose out of her employment. See,
e.g. Nassiri v. Chiropractic Physicians' Bd. of Nev., 130 Nev.
245, 251, 327 P.3d 4687 (2014).

Where was the evidence to show, for example, that the
employer received no benefit from its employees having this break
time thereby undercutting an ‘arose out of’ the employment
argument? The record is replete with evidence that Ms. Hopkins’
employer was expressly aware of its employees engaging in walking
during the break times. Yet, the Decision and Order is devoid of
explaining how and why this undisputed fact that demonstrated
knowledge and control over the break activity does not compel a
conclusion that the injury arose out of her employment.

The failure by the appeals officer to establish a basis
for not sufficiently factoring in the required break time as one
where Ms. Hopkins would remain ‘on the clock’ and was therefore
in the course and scope of her employment was a matter considered
by the court in Asphalt Prods, Corp. V. All Star Ready Mix, 111
Nev. 799, 898 P.2d 699 (1995).

In Asphalt the distriet court had found that $10,400.00
per month to be the reasonable rental value of a tractor. The
court in Asphalt expressly found that the district court had
“ignored the evidence of the reasonable value” when it arrived at
this conclusion. Id. at 802. The court went further and noted
that the district court had apparently used the lease payment as

the reasonable value of the tractor’s rental value,

10
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In supporting the reversal of the district court’s
conclusions, the court in Asphalt held: “Although the district
Jjudge here included the $10,400.00 rental rate in his conclusions
of law, he provided no rationale for going against substantial
evidence that the remtal value should have been higher than the
amount he awarded.” Id. at 803.

So too with this appeal, the appeals officer offers no
rationale to not find Ms. Hopkins’ injury as not arising out of
her employment. The single most relevant fact of being paid while
on her break is tossed aside without explanation or analytic
thinking in the Decision and Order.

This is reversible error under NRS 233B.135. This
compels, at the very least, a remand for the employment status of
Ms. Hopkins at the precise moment of her injury to be properly
adjudicated.

III. CONCLUSION

Appellate review of administrative law matters is not
as restrictive as suggested by CCMSI. It is correct that the
standard of review is deference to the appeals officer and the
agency but this deference is limited to findings and conclusicns
supported by substantial evidence.

In this claim the appeals officer overlooked or
mischaracterizes the importance of the activity that led to the
subject injury as ‘recreation’ when, in fact and by law, the
activity was nothing less than a work activity for which she was
being paid wages., CCMSI offered no evidence, substantial or
otherwise, to support the conclusion that Ms. Hopkins was engaged

in a ‘recreational’ activity when she fell while ‘on the clock.’
11
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Reversal of the decision is warranted if it is
determined, as it should be, that as a matter of law Ms. Hopkins
sustained an injury ‘arising out of’ her employment. But, at the
very least, a remand should be ordered to allow for the
consideration of the law as it applies to these facts to
reformulate the Decision and Order to reflect her true employment

status at the time of her injury.

DATED this 18" day of February, 2021.

NEVA:ﬂﬁg;TORNEY FOR INJUREL) WORKERS
. ‘
By: ( z/g%/

apR“G. Leslie, Esqg., Sr. Deputy

evada State Bar No. 10124

00 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684 7555

Attorneys for Petitioner, SUSAN HOPKINS
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CERTIFICATE OF COMPLIANCE
(NRAP 28.2)

1. I hereby certify that this brief complies with the
formatting requirements of NRAP 32(a) (4), the typeface requirements
of NRAP 32(a) (5) and the type style requirements of NRAP 32(a) (6)
because:

— This brief has been prepared in a proportionally
spaced typeface using [state name and version of word processing
program] in font [state font size and name of type style] or

X This brief has been prepared in a monospaced
typeface using Word Perfect X3 with 10.5 characters

per inch in Courier New Font size 12,

2. I further certify that this brief complies with the
page-or type-volume limitations of NRAP 32(a) (7) because, excluding
the parts of the brief exempted by NRAP 32(a) (7) (C), it is either:
Proportionately spaced, has a typeface of 14 points

or more and contains words; or

Monospaced, has 10.5 or fewer characters per inch,

land contains ____ words or _____ lines of text; or

—X__ Does not exceed 30 pages.

3. Finally, I hereby certify that I have read this
appellate brief, and to the best of my knowledge, information, and
belief, it is not frivolous or interposed for any improper purpose.

I further certify that this brief complies with all applicable

Nevada Rules of Appellate Procedure, in particular NRAP 23 (e) (1},
which requires every assertion in the brief regarding matters in
the record to be supported by a reference to the page and volume
number, if any, of the transcript or appendix where the matter
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relied on is to be found. I understand that I may be subject to
sanctions in the event that the accompanying brief is not in
conformity with the requirements of the Nevada Rules of Appellate

Procedure.
Respectfully Submitted this 18** day of February, 2021.

NEVADA /ATTORNEY FOR INJURED WORKERS

¢ Leslie, v+ Sr. Deputy
Nevada State Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

{(775) €84 7555
Attorney for Petitioner, SUSAN HOPKINS
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AFFIRMATION
Pursuant to NRS 239B,030:
The undersigned does hereby affirm that the preceding
Petitioner’s Opening Brief filed in the First Judicial District

Court of the State of Nevada does not contain Personal Information

as defined by NRS 603A.040.
DATED this 18th day of February, 2021,

NEVA%EY FOR INJURED WORKERS
[ #3
b4

Clark-G. Leslle, Esq., Sr. Deputy
Nevada State Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684 7555

Attorneys for Petitioner, SUSAN HOPKINS
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, I certify that I am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, the foregoing PETITIONER’S REPLY BRIBPF was
electronically submitted to the clerk of the Court for the Second
Judicial District by using the eFlex system, resulting in
electronic service to the following user(s):

LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSON LLP

100 W LIBERTY ST 10™ FLOOR
RENO NV 89501

oatep: __FEBRVARY 1§ 202

SIGNED:  ALEX ANDPRACA
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Evan Beavers, Esg. (NV Bar #3399) ransaction # 8303484
Clark G. Leslie, Esq. (NV Bar #10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701
(775) 684-7555; (775) 684-7575
cleslie@naiw.nv.gov
Attorney for Petitloner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Cve0-01650
15

CASE NO,
DEPT. NO.

SUSAN HOPKINS,
Petitioner,
vs.
CANNON COCHRAN MANAGEMENT
SERVICES, INC. dba CCMSI; WASHOE
COUNTY; and APPEALS OFFICE of the
DEPARTMENT OF ADMINISTRATION,

Resprndonts,

Petitioner Susan H:pkins’ Petition for Judicial Review is
now fully briefed. Pctiticner’s Opening Brief was filed December
21, 2020; Respondents’ Answering Brief was filed Januaxy 20, 2021;
and Petitioner’s Reply Brief was filed February 18, 2021,

On Janvary 21, 2021, Respondents requested oral argument

on the Petition, und.r NRS 233B.133(4}.
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Therefore, Petitioner respectfully submits this matter
should be deemed submitted for decision.
DATED this | ' day of February, 2021.
NEVA ) ATTORNEY FOR, INJURED WORKERS

1

Clar . [{eslic}, sqd>;  S5r. Deputy
Nevida Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701
Attorneys for Petitioner

AFFIRMATION

Pursvant to NRS 239B.030, the undersigned affirms that
the preceding Request for Submission, pertaining to Case No. CV20-
01650, filed in the Second Judicial District Court of the State of
Nevada does not contain Personal Information as defined by NRS
603A.040.

DATED this ‘( day of February, 2021,

NEVADA QRNEY FOR INJURED WORKERS

. Lesl&e, Esq. (NV Bar #10124)
Attorneys for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and that
on this date, the foregoing REQUEST FOR SUBMISSION was
electronically submitted to the clerk of the Court for the Second
Judicial District by using the eFlex system, resulting in
electronic service to the following user:

LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSQON LLP

100 WEST LIBERTY ST, 10 FLOOR
RENO NV 89501

DATED: 2/a />y I

SIGNED: é’\"ﬂuxaﬂwm)
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Elaclronicalg
CV20-0165

2021-03-12 02:53:27 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 8340625

CASENO. CV20-01650 SUSAN HOPKINS VS. CANNON COCHRAN MGMT ETAL

DATE, JUDGE
OFFICERS OF

COURTPRESENT __  APPEARANCES-HEARI

3/3/2021
HONORABLE

DAVID A.
HARDY
DEPT. NO. 15
M. Merkouris
(Clerk)

L. Urmston
(Reporter)
Zoom
Webinar

- NG
ORAL ARGUMENTS
10:41 a.m. = Court convened via Zoom.
Clark Leslie, Esq., was present on behalf of Petitioner Susan Hopkins.
Lucas Foletta, Esq., was present on behalf of Respondents Washoe County, Cannon
Cochran Management Services, Inc., and Appeals Office of the Department of
Administration.

Pursuent to the national and local COVID-1g emergency response that caused temporary closure of the
courthouse located at 75 Court Street in Reno, Washoe County, Nevada, this hearing was conducted
remotely. This Court and all participants appeared electronically via Zoom Webinar. This Court was
physically located in Washoe County, Nevada.

COURT reviewed the procedural history of the case, noting that he was inclined to
vacate this hearing after reviewing the briefs and moving papers, however he decided he
would like to hear from counsel on the issue.

Counsel Leslie presented argument in support of the Petition for Judicial Review, filed
October 14, 2020.

Counsel Foletta responded; and he further argued in opposition of the Petition for
Judicial Review.

Counsel Clark replied; and he further argued in support of the Petition for Judicial
Review.

COURT thanked counsel for their excellent legal work and briefs on this issue.
COURT ORDERED: Matter taken under advisement; a transcript of this hearing shall
be filed.

11:20 a.m. — Court adjourned.
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FILED
Electronical
Cv20-016

2021-04-06 03:51:45 PM
Jacqueline Bryan
Clerk of the Court

Transaction # 8381141

THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
SUSAN HOPKINS, CaseNo.  CV20-01650

Petitioner, Dept.No. 15
V8.
CANNON COCHRAN MANAGEMENT
SERVICES, INC. dba CCMSI; WASHOE COUNTY;

and APPEALS OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondent(s).
/

ORDER AFTER HEARING
This Court has re-read the moving papers, record, and transcript of the arguments.
It renews its final comments regarding the well-written moving papers and counsels’
professionalism. The appeal is predicated upon a good-faith argument relating to Ms.
Hopkins’ compensation during contractual breaks. The question presented may implicate
policy issues beyond the instant dispute. But as the parties conceded, there is no direct

law compelling relief. The analytical framework of existing industrial insurance law

/77
/1
11/
11/
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compels affirmance of the Appeals Officers Decision. Mr. Foletta shall submit a proposed

order consistent with his moving papers and arguments.
IT IS SO ORDE

Dated: April 2021. ’)04 , [

David A. Hardy
District Court Iudge

Page 2 0f 2
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) () FILED
{ ; Electronicail
CV20-0165
2021-04-21 03:28:28 PM
: Jacqueline Bryant
2630 Clerk of the Court

Evan Beavers, Esq. (NV Bar #3399)

Clark G. Leslie, Esqg. (NV Bar #10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701

(77S) 684-7555; (775) 684-7575
cleslie@naiw.nv.gov

Attorney for Petitioner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
ve, CASE NO. CV20-0165¢0
CANNON COCHRAN MANAGEMENT DEPT. NO. 15
SERVICES, INC. dba CCMSI; WASHOE
COUNTY; and APPEALS OFFICE of the
DEPARTMENT OF ADMINISTRATION,

Respondents.,

Petitioner, Susan Hopkins, objects to the proposed
order as follows:

1. The Order should state that, “At all times relevant,
including the time and place where the subject injury occurred,
Petitioner was engaged in ‘paid time’ such that she was being
paid her employment wages at the time she tripped on a defective
sidewalk.”
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2. In fairness, the Order should reflect the arguments
and legal support argued by Petitioner’s counsel, to wit:

a. Ms. Hopkins argued that she was injured as a
result of an employment risk, not a ‘neutral’ or ‘mixed risk’;

b. The ‘going-and-coming’ rule and the ‘traveling
employee’ rule were closely akin to the subject injury and
reflect an intent by our legislature to provide workers’
compensation benefits for injuries such as those suffered by Ms.
Hopkins;

¢. The Buma decision reflects an expansive view by
our Nevada Supreme Court as to injuries “arising from”
employment-related activities, even those occurring away from the
workplace or during times when “work” is not being performed by
the injured employee.

3. The Order should reflect that it was the position of
the injured worker that the combination of being paid while
engaged in her break period and case law as to ‘going and coming’
and ‘traveling employee’ liability supported granting the appeal
as these facts and case holdings constituted substantial evidence
of liability under the circumstances of the injury to Ms.

Hopkins.
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4. Ms. Hopkins focused on the conclusion of the appeals
officer that at the time of her injury she was engaged in a
‘recreational’ activity. This conclusion, deemed reversible error
by Ms. Hopkins, should be reflected in the Order as a conclusion

that was focused upon in the briefs and at oral argument.

Respectfully Submitted,
DATED this 21** day of April, 2021.
NEVADA/ATIQORNEY FOR JURED WORKERS

)

Cla . Leslie, Esq7, Sr. Deputy
Nevada Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Petitioner, Susan Hopkins
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(702) 486-2830
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Pursuant te NRCP 5, I certify that - am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, the foregoing PETITIONER’S OBJECTION TO
PROPOSED ORDER was electronically submitted to the clerk of the
Court for the Second Judicial District by using the eFlex systenm,
resulting in electronic service to the feollowing user(s):

LUCAS FOLETTA, ESQ
MCDONALD CARANC WILSON LLP

100 W LIBERTY ST 10% FLOOR
RENO NV 89501

pateD:  APRIy 2| 2e2]

SIGNED: ALEX ANDRACA
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FILED
Electrorical
CVv20-016!

2021-04-21 04°58 24 P
Jacqueline Bryant

Clerk of the Co
CODE: 3860 Traneacton § G107000
Lucas Foletta, Esq., SBN 12154
McDONALD CARANO LLP
100 W. Liberty Street, Tenth Floor
Reno, NV 89501

(775) 788-2000
loteun « medonaldiarang ¢.m

Attorneys for Respondents
Washoe County and Cannon Cochran
Management Services Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS, CASE NO.: CV20-01650

Plaintiff, DEP1 NO.: 15
v.

CITY OF RENO, CANNON COCHRAN
MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY; and
APPCALS OTFICE of the DEPARTMENT
OF ADMINISTRATION,

Defendants. )

EQUEST FO N
Respondents Washoe County and Cannon Cochran Management Services, Inc., by an.:
through its undersigned counsel of record, hereby requests submission to the Court of it-
Propased Order Denying Petition for Judicial Review, attached hereto as Exhibit 1.
The undersigned does hereby affirm that the foregoing document, along with an

attached exhibits, do nol contain the social security number of any person.

DATED this 21st day of April, 2021,
MCDONALD CARANO LLP

By: _/fs/Lucas M. _Foletia
100 W. Liberty Street, Tenth Floor
Reno, NV 89501
{775) 788-2000
Attorneys for Respondents
Washoe County and Cannon Cochran
Managemen? Services, Inc.
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CERTIFICATE OF SERVICE

1 certify that 1 am an employee of McDonald Carano, LLP and that on the 21st day of
April. 2021, a true and correct copy of the foregoing REQUEST FOR SUBMISSION was

electronically filed with the Clerk of the Court by using CMFCF, served on parties on the

electronic service list for this case, and I caused a true and correct copy to be deposited with the

U.S. Postal Service at Reno, Nevada addressed to the parties as follows:

Clark Leslie, Esq.
Nevada Attorney for Injurcd Workers,

1000 (. William St., Su’te 208
Carson City, NV 89701

s Carole Davis
An | mployee «f McDonald C a-ano ! |.P
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Clerk of the Court
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Lucas Folelly

Nevadsa Bar No. 12154
McDONALD CARANOLLP

100 West Liberty Street, 10" Floor
Reno, Nevada 89505

Telephone: (775) 788-2000

Attorney for Respondents
Washoe County and Cammon Cochran
Management Scrvices, Inc

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SL.SAN HOPKINS,

Petitioner,
Vs, Case No; CV20-01650

CITY OF RENO, CANNON COCHRAN Dept. No: 15
MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY; and APPEALS
OFFICL of the DEPARTMENT OF
ADMINIS IRATION,

_Respondents.

PROPOSED] ORDER DENY ING PLTITION FOR JUDICIAL REVIEW

Presently before the Court is a Petition f.-r Judicial Review (“Petition™) filed by Petitionct
Susan Hopkins (“Hopkins” or **Petition.r") on October 14, 2020, sceking reversal of an Appeals
Officer Decision. The Petition ari-es .-ut . f 4 contesied industrial insurance claim. Petitioner filed
her Opening Brief on December 21, 1020. Respondents Washoe County ("County™ or
“Employer™) and its third-party administrator Cannon Cochran Management Services, Inc.
(“CCMSIL,” and together with the County, “Respondents”) filed their Answering Brief on lanuary
1.2020. Petitioner filed her Reply Brief on February 18, 2021. The Court heard oral argument on
March 3, 2021.

Upon carcful review of the record, written briefs, and oral argument. the Court finds go d
causc 10 deny the Petition. and affinms the Appeal- Officer Decision filed on Scptember 23, 2020
with the Nevada Department f Admini-trati. 1 Appeals Office regurding the denial of Petitione

workers’ compensation cluin,
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APPLICABLE FACIS

Petitioner works os an office suppont specialist for the Washoe County Ilealth District in the
environmental health services division. (ROA 21.) The Health District offices are located adjacen
to the Washoe County Fairgrounds and the Reno-Sparks Livestock Events Center {("RSLEC")
(ROA 46.) Petitioner often chose to walk at the RSLEC during her breaks. (ROA 21-22.) On
September 23, 2019, Employer wamed 9th Street employees, including Petitioner. who walked
during breaks 1o avoid the area of the RSLEC due to construction and heavy equipment in and
around the area. (ROA 45-46.) The email did not require employees to walk during their breaks
and warned *[a]s always usc caution and be awarc of your surroundings.” (ROA 45.)

On Scptember 24. 2019, Petitioner 100k her morning break from work. (ROA 21, 23-24.)
Petitioner's break was paid. (ROA at21.) She chose to go fora walk during her break. (ROA 24)
She exited the back door of her workplace and, approximately 50 to 75 fect outside the door, she
tripped over a raiscd sidewalk and fell. (ROA 24-25) Petitioner then returned to her office and to
her desk with the assistance of her co-workers. (ROA 26.)

On the day of her injury, Pctitioner treated at Reno Orthopedic Clinic and completed a Form
C-4 claim for workers™ compensation and report of initial treatment. (ROA 57-58.) Her supcrvisor
completed notice of injury and report of injury forms, (ROA 59-61.) On Scpiember 27, 2019,
Petitioner returned for follow-up at Reno Orthopedic Clinic and was diagaosed with lefl hip sirain
and a non-displuced fracture of the right great toe. (ROA 69-72.) On October 3, 2019, CCMSI
issued a determination letier denying the workers' compensation claim on the basis that Petitioner
did not meet her burden to establish that the injury avose out of and in the course of her
cmployment. (ROA 80.)

Petitioner appealed CCMSI’s October 3, 2019 determination to the llearings Division of the
Department of Administration, and on November 14, 2019 the Hearing Officer entercd a Decision
and Order remanding the determination and instructing the insurcr 10 review new documemation
submitted by Petitioner and issuc a new determination regarding claim compensability. (ROA 38-

39) Pursuant to the Hearing Officer Decision, CCMSI reviewed the documentation and issued a
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new detenmination letier on December 5, 2019, denying the claim under NRS 616C. 150 for “ail .re
1v establish that the injury arose out of and in the course of employment. (ROA 92-93.)

Petitioner appealed CCMSI*s December 5, 2019 determination letter, and a hearing was
conducted before a Hearings Officer on January 13, 2020. (ROA 95.) The Hearing Officer issucd
a Decision and Order affiming the determinations and finding “the evidence fails 10 supp.n that
the injury arose out of the Claimant’s employment and the conditions thereof.” (ROA 95.)

An appeal hearing was held on August 6, 2020, (ROA 9-43.) Petitioner provided wi ness
testimony at the appeal hearing and Cxhibits 1 and 2 were admitted into cvidence. (ROA 18-'9.
44-98) On September 25, 2020, the Appeals Officer issued a Decision finding no cau .l
connection between Claimant’s injury and the nature of her work or workplace. (ROA 3) The
Appeals Officer found Claimant’s “walking and tripping was not an employment related nisk
because the Petitioner was walking for her own recreation and enjoyment. The Cmployer did not
create an employment related risk by permitting the Petitioner to walk around & public . (fi ¢
facifity that was open to the public.” (ROA 6.) The Appeals Officer concluded that “|t}he wei hn
of the evidence and legal authorily support legal conclusion that the Petitioner failed to satisfy NRS
616C.150(1). und she did not suffer a compensable industrial injury on Seplember 24, 2019.
(ROA 7.) On October 14, 2020, Petitioner filed the instant petition for judicial review seckin
review by this Court of the September 25, 2020 Appeals Officer Decision.

STANDARD OF REVIEW

A court may set aside a final decision of an agency if the decision is clearly erroncous i
view of (he substantisl evidence, arbitrary, capricious, in violation of statute, characterized by an
abuse of discretion or affected by error of law. NRS 233B.135(3); Ranieri v. Catholic Commun 1)
Services, 111 Nev. 1057, 1061, 901 P.2d 158. 161 (1995). In reviewing a mixed question of law
and fact, an appeliate court gives deference to the lower court’s findings of fact but independentl,
reviews whether those facts satisty the applicable legal stundard. See Hernundez v. State, 124 Ney
639, 647, 188 P.3d 1126, 1132 (2008) (abrogated on other grounds by St v. Eighth Jud. Dist Ct..
134 Nev. 104, 412 P.3d 18 (2018)). An “agency's fact-based conclusions of law “are entitled 1

deference, and will not be disturbed if they are supported by substantial evidence.” Law Offices ¢
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Barry Levinson, P.C. v Milko, 124 Nev. 355, 362, 184 P.1d 78, 383-84 (2008) (intemal citation
omitied). “Substantial evidence exists if a reasonable per.on could find the evidence adcquate to
support the agency’s conclusion, and (the court] may not reweigh the evidence or revisit an appeals
officer’s credibility determination.” /d. ot 362, 184 P.3d at 384. While a “district court is frce to
decide purely legal questions without deference to an agency determination, the ugency’s
conclusions of law, which will necessarily be closely related to the agency’s view of the facts, are
entitled to deference, and Wil not be disturbed if they are supported by substantial evidence.’
Jones v Rosner, 102 Nev, 215,217, 719 P.2d 805. 806 (1986) (internal citation omitted).
DISCUSSION

A. The Appeals Officer correctly concluded that Petitianer’s injury did not arise
out of and in the course of her employment,

| nder the Nevada Industrial In.urance Act ("NIIA™:

An mjured employee or the dupendents of the injured employee are not entitled 10
receire compensation pursiant to the proviscns of chapters 616A to 616D,
inclusive, of NRS .nles, the employee or the dependents establish by a
preponderance of the evidence that the emp oyee’s injury arose out of and in the
course of his or her employment.

NRS 616C.150(1). As the Appeals Officer observed in the Decision. the NilA docs not make an
employer absolutely liable. (ROA 3) (citing Wood v. Safeway, Inc., 121 Nev, 724, 731, 121 P.5d
1026, 1032 (2005)).

The Appeals Officer properly applied Rio Sulte Hotel & Casino v Gorsh. 11+ ey 600,
939 P.2d 1043 (1997) to determine whether Petitioner's injury “arose out of*and “'ndec arse ("
her employment. The Nevada Supreme Courl has held that an injury darises oul i onc's
employment when there is a causal connection between the employce’s in'ury and the nat.re of the
work or workplace. Gorsky, 113 Nev. at 605, 939 P.2d a1 1046. In contrast, whether an injun
occurs within the course of the employment refers merety to the time and p ace of employment, ve
whether the injury occurs at work. during working hours. and while the employee is reasonably
performing his or her duties. « lorshy, | 13 Nev. m 604, 939 P.’d at 1046. Both ot these faciors
must be satisfied in order for an injury to be compensable under the N'1A. See MGM Mirage v

C'otton, 121 Nev. 396, 400, 116 P.3d 56, 58 (2005) (explaining “that the u . u'ry is mo-fold™),
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i. The Appeals Officer properly applied the facts to the law in finding that
Petitioner’s injury did not “Arise Out of” her employment.

In order for an injury to “arise out of" employment under NRS 616C.150(1), “the employce

must show that the origin of the injury is related to some risk involved within the scope ol

* employment.” Rio All Suite Hot ! & Casino v. Phllips, 126 Nev. 346, 350. 240 P.3d. 2, 5 (2010)

(qu-ting Mitchell v Clark Cty Sch Dist., 121 Nev, 179, 182, 111 P.3d 1104, 1106 (2005)). ‘lo
“arise out of the claimant’s cmployment” the injury must be “fairly traceable Lo the naturc of the
cmployment or wrkplice environment.” Gorsky, 113 Nev. at 604, 939 P.2d at 1046. The Appeals
Officer properly applied the-e h:ldings to consider whether Petitioner’s injury “arose of out™ her
employment, (ROA 5.)

The Appeals Officer considered the four types of workplace risk relevant to workers'
compensation under Nevada law: (1) employment risk, (2) personal risk, (3) neutra) risk, and (4)
mixcd risk. See Baiguen v. Harrah's Lus Vegas, LLC, 134 Nev. Adv, Rep. 71, 426 P.3d 586, 588
(2018). Employment risks arise out of the employment. /d. at 590. They are sotely related to the
employment and include obvious industrial injuries. See Phillips, 126 Nev. ul 351, 240 P.3d a1 5:
see also 1 Arthur Larson and Lex K. Larson, Larson's Workers' Compensaiion Law § 4.01, at 4-_
{rev. ed. 2017) (classic employment risks include “machinery breaking. objects falling, eaplosives
exploding tractor tipping, fingers getting caught in gears, excavations caving in, and so on™ as well
as “occupational diseases™). Personal risks do not arise out of the employment. Phiilips, 126 Nev.
at 351. 240 P.3d at 6. Personal risks include injurics caused by personal conditions and illncsses
such as falling at work due 10 “a bad knee, cpilepsy, or multiple sclerosis.” Phillipy, 126 Nev. a1
351, 240 P.3d at 5; see also Larson supra § 4.02, 4-2 (examples of personal risks include dying a
naturs! death the effects of disease or internal weakness and death by "mortal personal enciny™).

A neutral risk is a risk that is neither an employment risk nor a personal one, such as a fall
thar is not attributab ¢ to premise defects or a personal condition. Phillips. 126 Nev. at 351, 210
P3d at 5; see also Larson, supru § 4.03, at 4-2 (examples of neutral nisks include
hit by a stray bullet out of nowhere, bit by a mad dog stabbed by a lunatic running amuck,” acts of

God and unknown causes), A neutral risk arises out of the employment if’ the cmployce was
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subjected to a greater risk than the general public due to the employment. See Phillips, 126 Nev. .1
353, 240 P.3d at 7 (adopting the increased-risk test).

In Phillips, the claimant fell and broke her ankle on the stairs to the employee break room.
/4. The claimant was required to use that staircase by her employer and the staircase was nct
accessible 1o the gencral public. /d at 354. Thus, the Nevada Supreme Court applied the ne itr. |
risk analysis 10 the claimant’s injury and found that it arose out of her employment and wa
therefore compensable because “the frequency with which she was required to usc the stairs
subjected her to a significantly greater risk of injury than the risk faced by the general public.” id

Here, Petitioner contends that, like the claimant in Phillips, she was “essentially ‘funncle
or ‘conveyed®” to the sidewalk where she tripped and fell. (Opening Br. at 20.) This comparis 1 1
not apt, The sidewalk where Petitioner was injured was accessible to the public, and the Employet
did not require Petitioner to walk on that sidewalk for her mandatory break period. Thus, Phillips *
distinguishable, and the Appeals Officer did not eir by finding that Petitioner was not expused t
neutral risk that subjected her 1o an increased risk of injury as compared with the general public.

Rather, the Appeals Officer properly found that the Emp oyer did not create an cmploy ment
risk by permining Petitioner to walk around an office complex in an area thal was open to the
public. (ROA 6.) At the time of her injury, Petitioner was walking for her own recreation and
enjoyment outside of her workplace. (ROA 21-22,) While the Employer was awarc that its
employees walked during break periods and wamed of unsafe Jocations for walking, it neithet
required Petitioner to walk during her break. nor did it require her to walk in the area where h»
was injurcd. (ROA 22, 45.) Thus, the Appeals Officer’s conclusion that Petitioner failed 10 proyv.
by preponderance of evidence that her injury “urose vut of* her employment is ‘upported v 1

substantial evidence.

il. The Appeals Officer zrogerly applied the facts to the law in finding that
Petitioner was not “In the Course of Employment™ when she was injured,

While Petitioner conlends she was in the course of her employment when walking during
her mandatory break time, in an area deemed safe by the Employer who was aware that employees

walked during breaks, the Appeals Officer concluded that "when the Petitioner was walking during
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her break, she was walking for her own personal enjoyment and health.” (ROA 3.). The Appeals
Officer found that, under Gorshy, Petitioner was not reasonably performing her work dutics and
therefore she was not in the course of her employment when the injury occurred. fd This i

supported by the substantial evidence which shows that Petitioner chose to walk during her breaks
and the Employer did not require her to walk during breaks. (ROA 24, 45.) Contrany 10
Petitioner’s assertion, the Appeals Officer did consider the fact that Petitioner was on 1 mandatory
break when she was injured, and also the fact that the Employer had sent an email showing that it
was aware some employees chose to watk during their breaks and waming them that some arcas
near the workplace were unsafe for walking due to construction and the presence of hea )
equipment. These facts are not inconsistent with the Appeals Officer’s finding that Petitioner w 1s
not rea-anably performing her work duties when she was injured. Thus, a reasonable person coad
conclude that, under Nevads law. Pelitioner was not in the course of her employment when 1

injury . ccurred,

fil. The Appeals Officer properly concluded that the personal comfort ductrine
does not apply here.
Petitioner argues that the personal comfort doctrine for traveling employees recognized
Buma v. Providence Corp. Dev., 135 Nev, Adv. Rep. 60 (Dec. 12, 2019), applies 10 this v
becuuse walking while on a mandatory break is a form of being away from the physical workpl .
but still under the contyol of the Cmployer. (Opening Ber. at 14) This reading of Busa w.
properly rejecied by the Appeals Officer
In Buma, the Nevada Supreine Court adopted the personal comfort rule, which exten |
corverage under workers’ compensation law, for a travcling employce “becuuse of the rik
ussociated with travel away from home " Buma, 135 Nev Adv. Op. 60, 453 P.3d a1 909 (¢'\"
Bult Foster Glass Contamner Co. v. Grovanelli, 163 Wa-i..2d 133, 177 P.3d 692, 701 (Wash
2008)). “i. 'nder the personal comfort rule. an employee remains in the course of employme
during personal comfort aclivities unless the departure fran the employee’s work-related dutics

so -ub-tantial that an intent to abandon the ‘ob tempo.arily may be inferred . . . .™ Jd. a1 ¢
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(quoting Baii-Foster, 177 P.3d at 700). Thus, Buma permils a traveling employee 10 tend t.
rensonable recreation needs during downtime without leaving the course of employmeni.

The Appeals Officer properly concluded that Buma docs not apply (o the instant ¢a ¢
Petitioner was not traveling on behalf of the Employer at the time of her trip and fafl injur;.
Petitioner cannol be deemed under the employer's control for purposes of qualifying for te
personal comfort doclrine because she was not traveling. 1herefore. the Appeals Officer correct y
found the Petitioner cannot rely upon Buima to satisfy the course of employment requivement il

NRS 616C.150.
iv. The employer benefit exception to the “Going and Coming” Rule dues nof apply

here.

Petitioner contends that her injury falls under an exception to the *going and comin»’'
which “precludes compensation for most employee mjuries that occur during travel 10 or Ir m
work,™ because walking during her break conferred a benefit on the Employer. MGM Mirage. 121
Nev. at 399, 116 P.3d at 58. In support of her position, Petitioner cites & document provided to
County cmployces which advised employers to provide a map of walking routes around the office
and prompted employees to seek infonnation from the Cenmters for Disease Control and
Prevention's Healthier Works te Initiative programs designed to benefit the employer by reduciog
time lost from work due to ilness or disease. (See Opening Br. at 17. citing ROA 17 1) This
document, howerer, 15 from Washoe County's public web:ite and is a rcs wrce from the Washoe
County calth District to pr.-vidc information o the general public. (ROA ut 92.) While County
employces are encourazed t.: participate in voluntary activilies such as walking during their brenk
times, they are not required by the County to do so. /d

Perhaps morc importantly, the going and coming ca-¢ law Petitioner ciles does not supporn
the use of the doctrine on the facts presented. The employer benefit exception described in MGA/
Mirage v. Cotton does not extend to a benefit as far removed as reducing time lost from work duc
to discase. Nevada Indus. Commission v. Holt, 83 Nev. 497, 500. 34 P.2d 423 (1967)
(“[R]ecreational act:vity =, “uld not be deemed within the course of employ ment unless a regular

incident of employment. or requ'red by the employer, or of direst benefit 11 the employer beyond
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the intangibic value of employee health and morale commeon to all kinds of recreation and sacial
life.”). Rather, the Nevada Supreme Court has applied this exception to cases of “distinct” bencfit.
such as an on-call employce driving his employer's vehicle home for purposes of” furthering the
employer's business, See lighe v. Las Vegas Metro Polce Dep't, 110 Nev. 632, 635, 877 P.2d
1032 (Nev. 1994) (citing Evans v Southwest Gas Corp, 108 Nev. 1002, 842 P.2d 719 {1992),
overrided on other grounds by GES, Inc v. Corbitt. 117 Nev, 265, 21 P.3d 11 n.6 (2001)).

In lighe, the employee was an on call undercover palice offer who suffered injuries in an
automobile accident while driving home in his employer's vehicle. fd The court found that the
employer benefitted from having one of its undercover officers driving an undercover vehicle and
therefore the employee was subject 1o his employer’s control at the time of his accident. /d. at 636.
Simifarly. the Petitioner in Lvans was an on-call service technician driving home in his cimplover's
van and was found to be within the course of his employment because he was furthering his
employer’s busuiess i taking the van home. See Fvans, 108 Nev. at 1006, 842 P.2d at 721-22
Fere. while there may have been an incidental benefit to the Employer in Petitioner maintaining ho
health by walking on her break, there was no “distinct™ benefit. She was not on call. The Fmploye
did not require her to go for a walk. Therefore, she was not “in the course of* her employmen
under the employer benefit exception to the “going and coming” rule. Even if the Petitioner wa
“in the course of™ her employment at the time of her in'ury, the injury did not “arise ot of” he
emp oyment, as set forth here. Both factors of the two-part inquiry must be satisfied for an injury
to be compensable under NRS 616C.150(1). The Appeals Officer’s decision in this repaid |
theretore supported by substantial cvidence and was not the product of legal error.

B. The Appeals Officer’s conclusion that Petitioner did not show by a preponderance
of the evidence that her injury arose out of and in the course of her employment under
NRS 616C.150(1) is supported by substantial evidence.

The Appeals Officer Decision is supported by substantial cvidence and may not be
disturbed on appeal. See L (ffices of Burry Levinson, P.C. 124 Nev. ut 362, 184 P.3d a1 384,
*Substantial evidence exists if a reasonable person could find the evidence adequate < suppurt th

arency ‘s conclusion.” /d. The Appeals Officer Decision applies the relevant lega' .uthority ¢ nd
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carefully weighs all the evidence in concluding that Petitioner failed 1o satisfy NRS 616C.150(1).

The Appeals Officer did not ignore the facts that suggest the Employer had control over the
Petitioner at the time of her injury, as argued by Petitioner. Instead, the Appeals Officer connider |
those facts in arriving at the conclusion that the injury did not “arise out of* und *“in the course ot™
her employment. The Appeals Officer weighed the fact that Petitioner was on a contractua Iy
mandated break at the time of her injury, that the Employcr was aware of employces walking
during bresk periods, and that the Employer had sent an email to Petitioner warning of unsafe arcas
for walking. (ROA 2, 4-6.) These facts do not undermine the substantial evidence tending to show
that Petitioner was not required to walk during her break, was not performing work duties. was
walking for her own recrestion and enjovment, and was walking in an area of her chuice not
mandated by the bmployer at the time of her injury,

A rcasonable person could find this evidence sufficient to support the Appeals Otficer s
conclusion that that Petitioner has not met her burden under NRS616C.150(1) to cstablish that her
injury occurred as a direct result of the dutics that arose out of and in the course of her employment
and thesefore did not suffer a compensible industrial injury. Accordingly, the Appeals O er
Decision is not ** a}ffected by other error of law,” is not *[c]lcarly erroneous in view of the reliable,
probative and substantial evidence on the whole record,” and is not “[ajrbitrary or capricious v r
charucterized by ubuse of discretion.™ NRS 233B.135(3). Thus, no grounds exist for grantina
Claimant’s Pelition for Judicial Review

DECISION

\. Jticuated ab ve, the Appeas Officer’'s Deaision was supported by substuntial
evidence and was not clearly erroncous. Furthermore, the Appeals Officer’s Decision was not
an abuse of discretion nor was it based on un error of law.,

Accordingly, and good cau ¢ appesaring:
IT IS |ICREBY ORDFRED that Petitioner’s Petition for Judicial Review is DENILD.

The Appeals Otficer’s findings af fadts and conclusions of law are hereby uffirmed.
IT IS SCORNIRFD.
DATCD this day of . 2021,

10

AR 299



- RN T T T I C

e T N I T I T . I N o
B N N WM A W N = D S N AWM A W N = O

Respectfully submitted by:
McDONALD CARANO LLP

s Lucas Foletia

Lucas | oletta
Attorney for Respondents

4826-0801 3022, v 1

DAVID A. HARDY
District Judge

AA 300




\T- T TN B - T . .

NN NN NONN N - =
B 3 BB RV N EBE I &30 m =23

FILED

Elsctronicall
CV20-0165
202}-04-2?I 03:39:51th
acqueline Bryan
izggs Foletta T Cle t?f the Cr%ul‘t
Nevada Bar No, 12154 Ll Ik L e
McDONALD CARANO LLP
100 West Liberty Street, 10" Floor
Reno, Nevada 89505

Telephone: (775) 788-2000
Attorney for Respondents

Washoe County and Cannon Cochran
Management Services, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
VS, Case No: CV20-01650
CITY OF RENO, CANNON COCHRAN Dept. No: 15

MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

ORDER OF AFFIRMANCE DENYING PETITION FOR JUDICIAL REVIEW
Presently before the Court is a Petition for Judicial Review (“Petition”) filed by Petitionen

Susan Hopkins (“Hopkins” or “Petitioner”) on October 14, 2020, seeking reversal of an Appeals
Officer Decision. The Petition arises out of a contested industrial insurance claim. Petitioner filed
her Opening Brief on December 21, 2020. Respondents Washoe County (“County” or
“Employer”) and its third-party administrator Cannon Cochran Management ‘Services, Inc.
(“CCMSI,” and together with the County, “Respondents™) filed their Answering Brief on January
1,2020. Petitioner filed her Reply Brief on February 18, 2021. The Court heard oral argument on
March 3, 202}.

Upon careful review of the record, written briefs, and oral argument, the Court finds good
cause to deny the Petition, and affirms the Appeals Officer Decision filed on September 25, 2020
with the Nevada Department of Administration Appeals Office regarding the denial of Petitioner’s

workers' compensation claim.
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P E FACTS
Petitioner wotks as an office support specialist for the Washoe County Health District in the

environmental health services division. (ROA 21.) The Health District offices are located adjacent

to the Washoe County Fairgrounds and the Reno-Sparks Livestock Events Center (“RSLEC™).

(ROA 46.) Petitioner often chose to walk at the RSLEC during her breaks. (ROA 21-22.) On|
September 23, 2019, Employer wamned Sth Street employees, including Petitioner, who walked
during breaks to avoid the area of the RSLEC due to construction and heavy equipment in and
around the area. (ROA 45-46.) The email did not requirc employees to walk during their breaks
and warned “[a]s always use caution and be aware of your surroundings.” (ROA 45.)

On September 24, 2019, Petitioner took her moming break from work. (ROA 21, 23-24.)
Petitioner’s break was paid. (ROA at 21.) She chose to go for a walk during her break. (ROA 24.)
She exited the back door of her workplace and, approximately 50 to 75 feet outside the door, she
tripped over a raised sidewalk and fell. (ROA 24-25.) Petitioner then returned to her office and to
her desk with the assistance of her co-workers. (ROA 26.)

On the day of her injury, Petitioner treated at Reno Orthopedic Clinic and completed a Form
C-4 claim for workers’ compensation and report of initial treatment. (ROA 57-58.) Her supervisor|
completed notice of injury and report of injury forms. (ROA 59-61.) On September 27, 2019,
Petitioner returned for follow-up at Reno Orthopedic Clinic and was diagnosed with left hip strain
and a non-displaced fracture of the right great toe. (ROA 69-72.) On October 3, 2019, CCMSI
issued a determination letter denying the workers® compensation claim on the basis that Petitioner,
did not meet her burden to establish that the injury arose out of and in the course of her|
employment. (ROA 80.)

Petitioner appealed CCMSI’s October 3, 2019 determination to the Hearings Division of the
Department of Administration, and on November 14, 2019 the Hearing Officer entered a Decision
and Order remanding the determination and instructing the insurer to review new documentation
submitted by Petitioner and issue a new determination regarding claim compensability. (ROA 38-

39.) Pursuant to the Hearing Officer Decision, CCMSI reviewed the documentation and issued a
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new determination letter on December 5, 2019, denying the claim under NRS 616C.150 for failure
to establish that the injury arose out of and in the course of employment. (ROA 92-93.)

Petitioner appealcd CCMSI’s December 5, 2019 determination letter, and a hearing was
conducted before a Hearings Officer on January 13, 2020. (ROA 95.) The Hearing Officer issuedH
a Decision and Order affirming the determinations and finding “the evidence fails to support that
the injury arose out of the Claimant’s employment and the conditions thereof.” (ROA 95.)

An appeal hearing was held on August 6, 2020. (ROA 9-43.) Petitioner provided witnessu
testimony at the appeal hearing and Exhibits 1 and 2 were admitted into evidence. (ROA 18-29,
44-98) On September 25, 2020, the Appeals Officer issued a Decision finding no causal
connection between Claimant’s injury and the nature of her work or workplace. (ROA 3.) The
Appeals Officer found Claimant’s “walking and tripping was not an employment related risk
because the Petitioner was walking for her own recreation and enjoyment. The Employer did not
create an employment related risk by permitting the Petitioner to walk around a public office
facility that was open to the public.” (ROA 6.) The Appeals Officer concluded that “[tlhe weight
of the evidence and legal authority support legal conclusion that the Petitioner failed to satisfy NRS
616C.150(1), and she did not suffer a compensable industrial injury on September 24, 20195.”
(ROA 7.} On October 14, 2020, Petitioner filed the instant petition for judicial review seeking
review by this Court of the September 25, 2020 Appeals Officer Decision.

STANDARD QF REVIEW

A court may set aside a final decision of an agency if the decision is clearly emoneous in
view of the substantial evidence, arbitrary, capricious, in violation of statute, characterized by an
abuse of discretion or affected by error of law. NRS 233B.135(3); Ranieri v. Catholic Community|
Services, 111 Nev. 1057, 1061, 901 P.2d 158, 161 (1995). In reviewing a mixed question of law
and fact, an appellate court gives deference to the lower court’s findings of fact but independently
reviews whether those facts satisfy the applicable legal standard. See Hernandez v. Siate, 124 Nev.
639, 647, 188 P.3d 1126, 1132 (2008) (abrogated on other grounds by State v. Eighth Jud. Dist. Ci.,
134 Nev. 104, 412 P.3d 18 (2018)). An “agency's fact-based conclusions of law ‘are entitled to
deference, and will not be disturbed if they are supported by substantial evidence.”” Law Offices of
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Barry Levinson, P.C. v. Milko, 124 Nev. 355, 362, 184 P.3d 78, 383-84 (2008) (intemal citation
omitted). “Substantial evidence exists if a reasonable person could find the evidence adequate to
support the agency’s conclusion, and fthe court) may not reweigh the evidence or revisit an appeals
officer’s credibility determination.” Id at 362, 184 P.3d at 384. While a “district court is free to
decide purely legal questions without deference to an agency determination, the agency’sf
conclusions of law, which will necessarily be closely related to the agency’s view of the facts, are
entitled to deference, and will not be disturbed if they are supported by substantial evidence.”
Jones v. Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986) (internal citation omitted).
D SSION

A. The Appeals Officer correctly concluded that Petitioner’s injury did not arise
out of and in the course of her employment.

Under the Nevada Industrial Insurance Act (“NIIA™):

An injured employee or the dependents of the injured emfployee are not entitled to

receive compensation pursuant to the provisions of chapters 616Ato 616D,

inclusive, of NRS unless the employee or the dependents establish by a

preponderance of the evidence that the employee’s injury arose out of and in the

course of his or her employment.
NRS 616C.150(1). As the Appeals Officer observed in the Decision, the NIIA does not make an
employer absolutely liable. (ROA 3) (citing Wood v. Safeway, Inc., 121 Nev. 724, 733, 121 P.3d
1026, 1032 (2005)).

The Appeals Officer properly applied Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600,
939 P.2d 1043 (1997) to determine whether Petitioner’s injury “arose out of” and “in the course of”
her employment. The Nevada Supreme Court has held that an injury arises out of one’s
employment when there is a causal connection between the employee’s injury and the nature of the
work or workplace. Gorsky, 113 Nev. at 605, 939 P.2d at 1046. In contrast, whether an injury
occurs within the course of the employment refers merely to the time and place of employment, i.e.,

whether the injury occurs at work, during working hours, and while the employee is reasonably

performing his or her duties. Gorsky, 113 Nev. at 604, 939 P.2d at 1046. Both of these factors|

must be satisfied in order for an injury to be compensable under the NIIA. See MGM Mirage v.
Cotton, 121 Nev. 396, 400, 116 P.3d 56, 58 (2005) (explaining “that the inquiry is two-fold”).
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i. The Appeals Officer properly applied the facts to the law in finding that
Petitioner's injury did not “Arise Out of” her employment.

In order for an injury to “arise out of” employment under NRS 616C.150(1), *“the employee
must show that the origin of the injury is related to some risk involved within the scope o!|
employment.” Rio Al Suite Hotel & Casino v. Phillips, 126 Nev. 346, 350, 240 P.3d. 2, 5 (2010)
(quoting Mirchell v. Clark Cty. Sch. Dist.,121 Nev. 179, 182, 111 P.3d 1104, 1106 (2005)). To
“arise out of the claimant’s employment” the injury must be “fairly traceable to the nature of the
employment or workplace environment.” Gorsky, 113 Nev. at 604, 939 P.2d at 1046. The Appeal

Officer properly applied these holdings to consider whether Petitioner’s injury “arose of out” her
employment. (ROA 5.)

The Appeals Officer considered the four types of workplace risk relevant to workers’
compensation under Nevada law: (1) employment risk, (2) personal risk, (3) neutral risk, and (4)|
mixed risk. See Baiguen v. Harrah's Las Vegas, LLC, 134 Nev. Adv. Rep. 71, 426 P.3d 586, 588
(2018). Employment risks arise out of the employment. Id. at 590. They are solely related to the
employment and include obvious industrial injuries. See Phillips, 126 Nev. at 351, 240 P.3d at 5,
see also 1 Arthur Larson and Lex K. Larson, Larson's Workers' Compensation Law § 4.01, at 4-2
(rev. ed. 2017) (classic employment risks include “machinery breaking, objects falling, explosives
exploding tractor tipping, fingers getting caught in gears, excavations caving in, and so on” as well
as “occupational diseases™). Personal risks do not arise out of the employment. Phillips, 126 Nev.
at 351, 240 P.3d at 6. Personal risks include injuries caused by personal conditions and illnesses,
such as falling at work due to “a bad knee, epilepsy, or multiple sclerosis.” Phillips, 126 Nev. at
351, 240 P.3d at 5; see also Larson supra § 4.02, 4-2 (examples of personal risks include dying a
natural death the effects of disease or internal weakness and death by “mortal personal enemy”).

A neutral risk is a risk that is neither an employment risk nor a personal one, such as a fall
that is not attributable to premise defects or & personal condition. Phillips, 126 Nev. at 351, 240
P.3d at 5: see also Larson, supra § 4.03, at 4-2 (examples of neutral risks include
hit by a stray bullet out of nowhere, bit by a mad dog stabbed by a lunatic running amuck,” acts of]

God and unknown causes). A neuteal risk arises out of the employment if the employee was

AR 305



L'~ TN - - BN B - W Y A I I

NSO N RN R R R e — g e bt et e — - b
B0 =~ A B W N = S0 N N bR W N e D

subjected to a greater risk than the general public due to the employment. See Phillips, 126 Nev. at
353, 240 P.3d at 7 (adopting the increased-risk test).

In Phillips, the claimant fell and broke her ankle on the stairs to the employee break room.
Jd. The claimant was required to use that staircase by her employer and the staircase was not
accessible to the general public. Id at 354. Thus, the Nevada Supreme Court applied the neutral
risk analysis to the claimant’s injury and found that it arose out of her employment and was
therefore compensable because “the frequency with which she was required to use the stairsl
subjected her to a significantly greater risk of injury than the risk faced by the general public.” Id.

Here, Petitioner contends that, like the claimant in Phillips, she was “essentially ‘funneled’
or ‘conveyed’™ to the sidewalk where she tripped and fell. (Opening Br. at 20.) This comparison is
not apt. The sidewalk where Petitioner was injured was accessible to the public, and the Employer
did not require Petitioner to walk on that sidewalk for her mandatory break period. Thus, Phillips is
distinguishable, and the Appeals Officer did not err by finding that Petitioner was not exposed to a
neutral risk that subjected her to an increased risk of injury as compared with the general public.

Rather, the Appeals Officer properly found that the Employer did not create an employment

risk by permitting Petitioner to walk around an office complex in an area that was open to the
public. (ROA 6.) At the time of her injury, Petitioner was walking for her own recreation and
enjoyment outside of her workplace. (ROA 21-22.) While the Employer was aware that its
employees walked during break periods and warned of unsafe locations for walking, it neither
required Petitioner to walk during her break, nor did it require her to walk in the area where she
was injured. (ROA 22, 45.) Thus, the Appeals Officer’s conclusion that Petitioner failed to prove
by preponderance of evidence that her injury “arose out of” her employment is supported by the
substantial evidence.

ii. The Appeals Officer properly applied the facts to the law in finding that

Petitioner was not “In the Course of Employment” when she was injured.

While Petitioner contends she was in the course of her employment when walking during

her mandatory break time, in an area deemed safe by the Employer who was aware that employees

walked during breaks, the Appeals Officer concluded that “when the Petitioner was walking during
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her break, she was walking for her own personal enjoyment and health.” (ROA 3.). The Appeals
Officer found that, under Gorsky, Petitioner was not reasonably performing her work duties and
therefore she was not in the course of her employment when the injury occurred. Id. This is
supported by the substantial evidence which shows that Petitioner chose to walk during her breaks
and the Employer did not require her to walk during breaks. (ROA 24, 45) Contrary to
Petitioner’s assertion, the Appeals Officer did consider the fact that Petitioner was on a mandatory
break when she was injured, and also the fact that the Employer had sent an email showing that it
was aware some employees chose to walk during their breaks and waming them that some areas
near the workplace were unsafe for walking due to construction and the presence of heavy
equipment. These facts are not inconsistent with the Appeals Officer’s finding that Petitioner was
not reasonably performing her work duties when she was injured. Thus, a reasonable person could
conclude that, under Nevada law, Petitioner was not in the course of her employment when the
injury occurred.
iil. The Appeals Officer properly concluded that the personal comfort doctrine|
does not apply here.
Petitioner argues that the personal comfort doctrine for traveling employees recognized inJ
Buma v. Providence Corp. Dev., 135 Nev. Adv. Rep. 60 (Dec. 12, 2019), applies to this case
because walking while on a mandatory break is a form of being away from the physical workplace
but still under the control of the Employer. (Opening Br. at 14.) This reading of Buma wnsH
properly rejected by the Appeals Officer.
In Buma, the Nevada Supreme Court adopted the personal comfort rule, which extends

coverage under workers® compensation law, for a traveling employce “because of the risks
associated with travel away from home.” Buma, 135 Nev. Adv. Op. 60, 453 P.3d at 909 (citing
Ball-Foster Glass Container Co. v. Giovanelli, 163 Wash.2d 133, 177 P.3d 692, 701 (Wash.
2008)). “Under the personal comfort rule, an employee remains in the course of employment
during personal comfort activities unless the departure from the employee’s work-related duties ‘is

so substantial that an intent to abandon the job temporarily may be inferred . . . *” Jd. at 909
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(quoting Ball-Foster, 177 P.3d at 700). Thus, Buma permits a traveling employee to tend to
reasonable recreation needs during downtime without leaving the course of employment.

The Appeals Officer properly concluded that Buma does not apply to the instant case.
Petitioner was not traveling on behalf of the Employer at the time of her trip and fall injury.
Petitioner cannot be deemed under the employer’s control for purposes of qualifying for the
personal comfort doctrine because she was not traveling. Therefore, the Appeals Officer correctly
found the Petitioner cannot rely upon Buma to satisfy the course of employment requirement in
NRS 616C.150.

i]::r':‘he employer benefit exception to the “Going and Coming” Rule does not apply

Petitioner contends that her injury falls under an exception to the “*going and coming’ rule™
which “precludes compensation for most employee injuries that occur during travel to or fromr
work,” because walking during her break conferred a benefit on the Employer. MGM Mirage, 121
Nev. at 399, 116 P.3d at 58. In support of her position, Petitioner cites a document provided to
County employees which advised employers to provide a map of walking routes around the office
and prompted employees to seek information from the Centers for Disease Control and
Prevention’s Healthier Worksite Initiative programs designed to benefit the employer by reducing
time lost from work due to illness or disease. (See Opening Br. at 17, citing ROA 124.) This
document, however, is from Washoe County’s public website and is a resource from the Washoe
County Health District to provide information to the general public. (ROA at 92.) While County,
employees are encouraged to participate in voluntary activities such as walking during their break
times, they are not required by the County to do so. /d.

Perhaps more importantly, the going and coming case law Petitioner cites does not support
the use of the doctrine on the facts presented. The employer benefit exception described in MGM)|
Mirage v. Cotton does not extend to a benefit as far removed as reducing time lost from work due
to disease. Nevada Indus. Commission v. Holi, 83 Nev. 497, 500, 434 P.2d 423 (1967)
(“[R]ecreational activity should not be deemed within the course of employment unless a regular

incident of employment, or required by the employer, or of direct benefit to the employer beyond

AR 308



L-TEN- - B ST N L

NN RN ONORNONN R e e e s e e s e e
G ~ WM B W N =S W e N Nt bW N = O

the intangible value of employee health and morale common to all kinds of recreation and social
life.”). Rather, the Nevada Supreme Court has applied this exception to cases of “distinct” benefit,
stich as an on-call employee driving his employer’s vehicle home for purposes of furthering the
employer’s business. See Tighe v. Las Vegas Metro. Police Dep't, 110 Nev. 632, 635, 877 P.2d
1032 (Nev. 1994) (citing Evans v. Southwest Gas Corp., 108 Nev. 1002, 842 P.2d 719 (1992),
overruled on other grounds by GES, Inc. v. Corbitt, 117 Nev. 265, 21 P.3d 11 n.6 (2001)).

In Tighe, the employee was an on-call undercover police offer who suffered injuries in an
automobile accident while driving home in his employer’s vehicle. /d The court found that the
employer benefitted from having one of its undercover officers driving an undercover vehicle andj
therefore the employee was subject to his employer’s control at the time of his accident. /d. at 636.
Similarly, the Petitioner in Evans was an on-call service technician driving home in his employer’s
van and was found to be within the course of his employment because he was furthering hi
employer’s business in taking the van home. See Evans, 108 Nev. at 1006, 842 P.2d at 721-22.
Here, while there may have been an incidental benefit to the Employer in Petitioner maintaining her
health by walking on her break, there was no “distinct” benefit. She was not on call. The Employer,
did not require her to go for a walk. Therefore, she was not “in the course of” her employment
under the employer benefit exception to the “going and coming” rule. Even if the Petitioner was
“in the course of* her employment at the time of her injury, the injury did not “arise out of” her
employment, as sct forth here. Both factors of the two-part inquiry must be satisfied for an injury
to be compensable under NRS 616C.150(1). The Appeals Officer’s decision in this regard is|
therefore supported by substantia! evidence and was not the product of legal error.

B. The Appeals Officer’s conclusion that Petitioner did not show by a preponderance
of the evidence that her injury arose out of and in the course of her employment under,
NRS 616C.150(1) is supported by substantial evidence,

The Appeals Officer Decision is supported by substantial evidence and may not be!
disturbed on appeal. See Law Offices of Barry Levinson, P.C. 124 Nev. at 362, 184 P.3d at 384.
uSubstantial evidence exists if a reasonable person could find the evidence adequate to support the

agency’s conclusion™ Id. The Appeals Officer Decision applics the relevant legal authority and

AR 309



["- T "I B - A T T

NN RNNNRNRN N e e o et S ek s e s
B0 =~ ™ B W M e O 8 ) W B W N e O

carefully weighs all the evidence in concluding that Petitioner failed to satisfy NRS 616C.150(1).

The Appeals Officer did not ignore the facts that suggest the Employer had control over the
Petitioner at the time of her injury, as argued by Petitioner. Instead, the Appeals Officer considered
those facts in arriving at the conclusion that the injury did not “arise out of” and “in the course of”
her employment. The Appeals Officer weighed the fact that Petitioner was on a contractually
mandated break at the time of her injury, that the Employer was aware of employees walking
during break periods, and that the Employer had sent an email to Petitioner warning of unsafe areas
for walking. (ROA 2, 4-6.) These facts do not undermine the substantial evidence tending to show,
that Pctitioner was not required to walk during her break, was not performing work duties, was|
walking for her own recreation and enjoyment, and was walking in an area of her choice not
mandated by the Employer at the time of her injury.

A reasonable person could find this evidence sufficient to support the Appeals Officer’s
conclusion that that Petitioner has not met her burden under NRS616C.150(1) to establish that her|
injury occurred as a direct result of the duties that arose out of and in the course of her employment
and therefore did not suffer a compensable industrial injury. Accordingly, the Appeals Officer
Decision is not “[a]ffected by other error of law,” is not “[c]learly erroneous in view of the reliable,
probative and substantial evidence on the whole record,” and is not “[a)rbitrary or capricious or|
characterized by abuse of discretion.” NRS 233B.135(3). Thus, no grounds exist for granting|
Claimant’s Petition for Judicial Review.
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DECISION
As articulated above, the Appeals Officer’s Decision was supporied by substantial

evidence and was not clearly erroneous. Furthermore, the Appeals Officer’s Decision was not
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an abuse of discretion nor was it based on an error of law.

Accordingly, and good cause appearing:

IT IS HEREBY ORDERED that Petitioner’s Petition for Judicial Review
The Appeals Officer’s findings of facts and conclusions of law are hereby affirmed.

IT IS SO ORDERE

) t
DATEDﬂﬁsQ”dE:yof ,4#:; ,202#)0
L ﬂ-Ufl

is DENIED.

DAVID A. HARDY /
District Judge
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Affirmation

The undersigned does hercby affirm that pursuant to NRS 239B.030, the preceding

document does not contain the social security number of any person.

Dated: April 23, 2021.

McDONALD CARANO LLP

By.zs Lucas M Foletta ______
Lucas M. Foletta, Esq. (NSBN 12154)
Lisa Wiltshire Alstead, Esq. (NSBN 10470)
100 West Liberty Street, 10th Floor
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Attorney for Respondents
Washoe County and Cannon Cochran
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
Vs, Case No: CV20-01650

CITY OF RENO, CANNON COCHRAN Dept. No: 15
MANAGEMENT SERVICES, INC. dba

CCMSI; WASHOE COUNTY; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

Presently before the Court is a Petition for Judicial Review (“Petition™) filed by Petitioner]
Susan Hopkins (“Hopkins” or “Petitioner”) on October 14, 2020, secking reversal of an Appeals
Officer Decision. The Petition arises out of a contested industsial insurance claim. Petitioner filed
her Opening Brief on December 21, 2020. Respondents Washoe County (“County” on
“Employer”) and its third-party administrator Cannon Cochran Management Services, Inc.
(“CCMSI,” and together with the County, “Respondents”) filed their Answering Brief on January
1,2020. Petitioner filed her Reply Brief on February 18, 2021. The Court heard oral argument on
March 3, 2021.

Upon careful review of the record, written briefs, and oral argument, the Court finds good
cause to deny the Petition, and affirms the Appeals Officer Decision filed on September 25, 2020
with the Nevada Department of Administration Appeals Office regarding the denial of Petitioner’s

workers' compensation claim.
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Petitioner works as an office support specialist for the Washoe County Health District in the
environmental health services division. (ROA 21.) The Health District offices are located adjacent
to the Washoe County Fairgrounds and the Reno-Sparks Livestock Events Center (“RSLEC").
(ROA 46.) Petitioner ofien chose to walk at the RSLEC during her breaks. (ROA 21-22)) On
September 23, 2019, Employer warned 9th Street employees, including Petitioner, who walked
during breaks to avoid the area of the RSLEC due to construction and heavy equipment in and
around the area. (ROA 45-46.) The email did not require employees 1o walk during their breaks]
and wamed “[a]s always usc caution and be aware of your surroundings.” (ROA 45.)

On September 24, 2019, Petitioner took her moming break from work. (ROA 21, 23-24.)
Petitioner’s break was paid. (ROA at 21.) She chose to go for a walk during her break. (ROA 24.)
She exited the back door of her workplace and, approximately 50 to 75 feet outside the door, she
tripped over a raised sidewalk and fell. (ROA 24-25.) Petitioner then returned to her office and to
her desk with the assistance of her co-workers. (ROA 26.)

On the day of her injury, Petitioner treated at Reno Orthopedic Clinic and completed a Form
C-4 claim for workers' compensation and report of initial treatment. (ROA 57-58.) Her supervisor|
completed notice of injury and report of injury forms. (ROA 59-61.) On September 27, 2019,
Petitioner returned for follow-up at Reno Orthopedic Clinic and was diagnosed with left hip strain
and a non-displaced fracture of the right great toe. (ROA 69-72.) On October 3, 2019, CCMSI
issued a determination letter denying the workers® compensation claim on the basis that Petitioner,
did not meet her burden to establish that the injury arose out of and in the course of her
employment. (ROA 80.)

Petitioner appealed CCMS!’s October 3, 2019 determination to the Hearings Division of the|
Department of Administration, and on November 14, 2019 the Hearing Officer entered a Decision
and Order remanding the determination and instructing the insurer to review new documentation
submitted by Petitioner and issue a new determination regarding claim compensability. (ROA 38-

39.) Pursuant to the Hearing Officer Decision, CCMSI reviewed the documentation and issued a

Ap 318



L -2 - N Y- ST L

[ S S R I S - 2 - R R R S R I N L
W ~ AN b W N = O WV Ol st R W N = D

new determination letter on December 5, 2019, denying the claim under NRS 616C. 150 for failure
to establish that the injury arose out of and in the course of employment. (ROA 92-93)

Petitioner appealed CCMSI’s December 5, 2019 determination letter, and a hearing was
conducted before a Hearings Officer on January 13, 2020, (ROA 93.) The Hearing Officer issued
a Decision and Order affirming the determinations and finding “the evidence fails to support that
the injury arose out of the Claimant’s employment and the conditions thereof.” (ROA 95.)

An appeal hearing was held on August 6, 2020. (ROA 9-41.) Petitioner provided witness|
testimony at the appeal hearing and Exhibits 1 and 2 werc admitted into evidence. (ROA 18-29,
44-98.) On Seplember 25, 2020, the Appeals Officer issued a Decision finding no causal
connection between Claimant’s injury and the nature of her work or workplace. (ROA 3.) The
Appeals Officer found Claimant’s “walking and tripping was not an employment related risk
because the Petitioner was walking for her own recreation and enjoyment. The Employer did not]
create an employment related risk by permitting the Petitioner to walk around a public office
facility that was open to the public.” (ROA 6.) The Appeals Officer concluded that “{tlhe weight|
of the evidence and legal authority support legal conclusion that the Petitioner failed to satisfy NRS
616C.150(1), and she did not suffer a compensable industrial injury on September 24, 2019.”
(ROA 7.) On October 14, 2020, Petitioner filed the instant petition for judicial review seeking
review by this Court of the September 25, 2020 Appeals Officer Decision.

STANDARD OF REVIEW

A court may set aside a final decision of an agency if the decision is clearly erroncous in
view of the substantial evidence, arbitrary, capricious, in violation of statute, characterized by an
abuse of discretion or affected by error of law. NRS 233B.135(3); Ranieri v. Catholic Community
Services, 111 Nev. 1057, 1061, 901 P.2d 158, 16} (1995). In reviewing a mixed question of law}
and fact, an appellate court gives deference to the lower court's findings of fact but independently.
reviews whether those facts satisfy the applicable legal standard. See Hernandez v. State, 124 Nev.
639, 647, 188 P.3d 1126, 1132 (2008) (abrogated on other grounds by State v. Eighth Jud. Dist. Ct.,
134 Nev. 104, 412 P.3d 18 (2018)). An “agency's fact-based conclusions of law ‘are entitled ¢
deference, and will not be disturbed if they are supported by substantial evidence.” Law Offices o‘]

AA 319



L= T - - RS B - S I A T

SO IR S T C R SRR TR -
2 N BB RYVNEEESI®E I &aIETEE - B

Barry Levinson, P.C. v. Milko, 124 Nev. 355, 362, 184 P.3d 78, 383-84 (2008) (internal citation
omitted). “Substantial evidence exists if a reasonable person could find the evidence adequate to
support the agency’s conclusion, and [the court) may not reweigh the evidence or revisit an appeals
officer’s credibility determination.” Id. at 362, 184 P.3d at 384. While a “district court is free to
decide purely legal questions without deference to an agency determination, the agency’s
conclusions of law, which will necessarily be closely related to the agency’s view of the facts, are
entitled to deference, and will not be disturbed if they are supported by substantial evidence.”
Jones v Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986) (internal citation omitted).

DISCUSSION

A. The Appeals Officer correctly concluded that Petitioner's injury did not arise
out of and in the course of her employment.

Under the Nevada Industrial Insurance Act (“NIIA™):

An injured employee or the dependents of the injured employee are not entitled to

receive com tion pursuant to the provisions of chaplers 616A to 616D,

inclusive, of NRS unless the employee or the dependents establish by a

preponderance of the evidence that the employee’s injury arose out of and in the

course of his or her employment.
NRS 616C.150(1). As the Appeals Officer observed in the Decision, the NIIA does not make an|
employer absolutely liable. (ROA 3) (citing Wood v. Safeway, Inc., 121 Nev. 724, 733, 12]1 P.3d
1026, 1032 (2005)).

The Appeals Officer properly applied Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600,
939 P.2d 1043 (1997) to determine whether Petitioner’s injury “arose out of” and “in the course of”
her employment. The Nevada Supreme Court has held that an injury arises out of one’s
employment when there is a causal connection between the employee’s injury and the nature of the
work or workplace, Gorsky, 113 Nev. at 605, 939 P.2d at 1046. In contrast, whether an injury
occurs within the course of the employment refers merely to the time and place of employment, i.e.,
whether the injury occurs at work, during working hours, and while the employee is reasonably
performing his or her duties. Gorsky, 113 Nev. at 604, 939 P.2d at 1046. Both of these faclors*
must be satisfied in order for an injury to be compensable under the NlA. See MGM Mirage v.

Corton, 121 Nev. 396, 400, 116 P.3d 56, 58 (2005) (explaining “that the inquiry is two-fold™).
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i. The Appeals Officer properly applied the facts to the law in finding that
Petitioner’s injury did not “Arise Out of” her employment.

In order for an injury to “arisc out of* employment under NRS 616C.150(1), **the employee

must show that the origin of the injury is related to some risk involved within the scope 01
employment.” Rio Al Suite Hotel & Casino v. Phillips, 126 Nev, 346, 350, 240 P.3d. 2, 5 (2010)
{quoting Mitchell v. Clark Cty. Sch. Dist.,121 Nev. 179, 182, 111 P.3d 1104, 1106 (2005)). To
“arise out of the claimant’s employment” the injury must be “fairly traccable to the nature of thel
employment or workplace environment.” Gorsky, 113 Nev. at 604, 939 P.2d at 1046. The Appeals|
Officer properly applied these holdings to consider whether Petitioner’s injury “arose of out” her
employment. (ROA 5.)

The Appeals Officer considered the four types of workplace risk relevant to workers'
compensation under Nevada law;: (1) employment risk, (2) personal risk, (3) neutral risk, and (4)}
mixed risk. See Baiguen v Harrah's Las Vegas, LLC, 134 Nev. Adv. Rep. 71, 426 P.3d 586, 588
(2018). Employment risks arisc out of the employment. /d. at 590. They are solely refated to the
employment and include obvious industrial injuries. See Phillips, 126 Nev. at 351,240 P.3d at 5,
see also 1 Arthur Larson and Lex K. Larson, Larson’s Workers' Compensation Law § 4.01, at 4-2
(rev. ed. 2017) (classic employment risks include “machinery breaking, objects falling, explosive
exploding tractor tipping, fingers getting caught in gears, excavations caving in, and 3o on™ as welil
as “occupational diseases™). Personal risks do not arise out of the employment. Phillips, 126 Nev.
at 351, 240 P.3d at 6. Personal risks include injuries caused by personal conditions and ilinesses,
such as falling at work due to “a bad knee, epilepsy, or multiple sclerosis.” Phillips, 126 Nev. at
351, 240 P.3d at 5; see also Larson supra § 4.02, 4-2 (examples of personal risks include dying
natural death the effects of disease or internal weakness and death by “mortal personal enemy™).

A neutral risk is a risk that is neither an employment risk nor a personal one, such as a fall
that is not attributable to premise defects or a personal condition. Phillips, 126 Nev. at 351, 240
P.3d at 5; scc also Larson, supra § 4.03, at 4-2 (examples of neutral risks include
hit by a stray bullet out of nowhere, bit by a mad dog stabbed by & lunatic running amuck,” acts of

God and unknown causes). A neutral risk arises out of the employment if the employee wnsu
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subjected to a greater risk than the general public due to the employment. See Phillips, 126 Nev. at
353, 240 P.3d at 7 (adopting the increased-risk test).

in Phillips, the claimant fell and broke her ankie on the stairs to the employee break room.
Id The claimant was required (o use that staircase by her employer and the staircase was not
accessible to the general public. /4 at 354. Thus, the Nevada Supreme Court applied the neutral
risk analysis to the claimant’s injury and found that it arose out of her cmployment and was
therefore compensable because “the frequency with which she was required to use the stairs
subjected her to a significantly greater risk of injury than the risk faced by the general public.” /d

Here, Petitioner contends that, like the claimant in Phillips, she was “essentially ‘funneled’
or ‘conveyed™ to the sidewalk where she tripped and fell. (Opening Br. at 20.) This comparison is
not apt. The sidewalk where Petitioner was injured was accessible to the public, and the Employer
did not require Petitioner to walk on that sidewalk for her mandatory bregk period. Thus, Phillips is
distinguishable, and the Appeals Officer did not err by finding that Petitioner was not exposed to a
neutral risk that subjected her to an increased risk of injury as compared with the general public.

Rather, the Appeals Officer properly found that the Employer did not create an employment|
risk by permitting Petitioner to walk around an office complex in an area that was open to the|
public. (ROA 6.) At the time of her injury, Petitioner was walking for her own recreation and
enjoyment outside of her workplace. (ROA 21-22.) While the Employer was aware that its
employees walked during break periods and wamed of unsafe locations for walking, it neither,
required Petitioner to walk during her break, nor did it require her to walk in the area where she
was injured. (ROA 22, 45.) Thus, the Appeals Officer’s conclusion that Petitioner failed to prove
by preponderance of cvidence that her injury “arose out of” her employment is supported by the

substantial evidence.
ii. The Appeals Officer properly applied the facts to the law in finding that

Petitioner was not “In the Course of Employment” when she was jajured.
While Petitioner contends she was in the course of her employment when walking during
her mandatory break time, in an area deemed safe by the Employer who was aware that employees

walked during breaks, the Appeats Officer concluded that “when the Petitioner was walking during
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her break, she was walking for her own personal enjoyment and health.” (ROA 3.). The Appeals
Officer found that, under Gorsky, Petitioner was not reasonably performing her work duties and
therefore she was not in the course of her employment when the injury occurred. Jd. This is
supported by the substantial evidence which shows that Petitioner chose to walk during her breaks
and the Employer did not require her to walk during breaks. (ROA 24, 45) Contrary to
Petitioner’s assertion, the Appeals Officer did consider the fact that Petitioner was on a mandatory
break when she was injured, and also the fact that the Employer had sent an email showing that it
was aware some employees chose to walk during their breaks and wamning them that some areas
necar the workplace were unsafe for walking due to construction and the presence of heavy
equipment. These facts are not inconsistent with the Appeals Officer’s finding that Petitioner was
not reasonably performing her work dutics when she was injured. Thus, a reasonable person could
conclude that, under Nevada law, Petitioner was not in the course of her employment when the
injury occurred.

fii. The Appeals Officer properly concluded that the personal comfort doctrine

does not apply here,

Petitioner argues that the personal comfort doctrine for traveling employees recognized in
Buma v. Providence Corp. Dev., 135 Nev. Adv. Rep. 60 (Dec. 12, 2019), applies to this case
because walking while on a mandatory break is a form of being away from the physical workplace
but still under the control of the Employer. (Opening Br. at 14.) This reading of Buma was|
properly rejected by the Appeals Officer,

In Buma, the Nevada Supreme Court adopted the personal comfort rule, which extends
coverage under workers’ compensation law, for a traveling employee “because of the risks
associated with travel away from home.” Buma, 135 Nev. Adv. Op. 60, 453 P.3d at 909 (citing
Ball-Foster Glass Container Co. v. Giovanelli, 163 Wash.2d 133, 177 P.3d 692, 701 (Wash.
2008)). “Under the personal comfort rule, an employee remains in the course of employment
during personal comfort activities unless the departure from the employee’s work-related duties ‘is

so substantial that an intent to abandon the job temporarily may be inferred . . . . Id. at 909
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(quoting Ball Foster, 177 P.3d at 700). Thus, Buma permits a traveling employee to tend to
reasonable recreation needs during downtime without leaving the course of employment.

The Appeals Officer properly concluded that Buma does not apply to the instant case.
Petitioner was not traveling on behalf of the Employer at the time of her trip and fall injury.
Petitioner cannot be deemed under the employer’s control for purposes of qualifying for the
personal comfort doctrine because she was not traveling. Therefore, the Appeals Officer comrectly|
found the Petitioner cannot rely upon Buma (o satisfy the course of employment requirement in
NRS 616C.150.

:::r‘:‘.he employer benefit exception to the “Going and Coming” Rule does not apply

Petitioner contends that her injury falls under an exception to the “‘going and coming’ rule”
which “precludes compensation for most employee injuries that occur during travel to or from
work,” because walking during her break conferred a benefit on the Employer. MGM Mirage, 121
Nev. at 399, 116 P.3d at 58. In support of her position, Petitioner cites a document provided 1o
County employees which advised employers to provide a map of walking routes around the office
and prompted employees to seek information from the Centers for Disease Control andf
Prevention’s Healthier Worksite Initiative programs designed to benefit the employer by reducing]
time lost from work due to illness or disease. (See Opening Br. at 17, citing ROA 124.) Thi
document, however, is from Washoe County's public website and is a resource from the Washo
County Health District to provide information to the general public. (ROA at 92.) While County
employees are encouraged to participate in voluntary activities such as walking during their break
times, they are not required by the County to do so. Id.

Perhaps more importantly, the going and coming case law Petitioner cites does not support

the use of the doctrine on the facts presented. The employer benefit exception described in MG

Mirage v. Cotton does not extend to a benefit as far removed as reducing time lost from work due
10 disease. NMNevada Indus. Commission v. Holi, 83 Nev. 497, 500, 434 P.2d 423 (1967)
(“[R]ecreational activity should not be deemed within the course of employment unless a regular

incident of employment, or required by the employer, or of direct benefit to the employer beyond|
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the intangible value of employee health and morale common to all kinds of recreation and social

life.”). Rather, the Nevada Supreme Court has applied this exception to cases of “distinct” benefit,
such as an on-call employee driving his employer's vehicle home for purposes of furthering the
employer’s business. See Tighe v. Las Vegas Meiro. Police Dep't, 110 Nev. 632, 635, 877 P.2d
1032 (Nev. 1994) (citing Evans v Southwest Gas Corp., 108 Nev. 1002, 842 P.2d 719 (1992),
overruled on other grounds by GES, Inc. v. Corbitf, 117 Nev. 265, 21 P.3d 11 n.6 (2001)).

In Tighe, the employce was an on-call undercover police offer who suffered injuries in an
automobile accident while driving home in his employer’s vehicle. Jd. The court found that the
employer benefitted from having one of its undercover officers driving an undercover vehicle and
therefore the employee was subject to his employer’s control at the time of his accident. Id at 636.
Similarly, the Petitioner in Evans was an on-call service technician driving home in his employer’s
van and was found to be within the course of his employment because he was furthering his
employer’s business in taking the van home. See Evans, 108 Nev, at 1006, 842 P.2d at 721-22.
Here, while there may have been an incidental benefit to the Employer in Petitioner maintaining her,
health by walking on her break, there was no “distinct” benefit. She was not on call. The Employer
did not require her to go for a walk. Therefore, she was not “in the course of”’ her employment
under the employer benefit exception to the “going and coming” rule. Even if the Petitioner was
“in the course of” her employment at the time of her injury, the injury did not “arise out of™ her
employment, as set forth here. Both factors of the two-part inquiry must be satisfied for an injury
to be compensable under NRS 616C.150{1). The Appeals Officer’s decision in this regard is
therefore supported by substantial evidence and was not the product of legal eror.

B. The Appeals Officer’s conclusion that Petitioner did not show by a preponderance
of the evidence that her injury arose out of and in the course of her employment under;
NRS 616C.150(1) Is supported by substantial evidence.

The Appeals Officer Decision is supported by substantial evidence and may not be
disturbed on appeal. Sze Law Offices of Barry Levinson, P.C. 124 Nev. at 362, 184 P.3d at 384,
“Substantial evidence exists if a reasonable person could find the evidence adequate to support the

agency's conclusion.” Jd. The Appeals Officer Decision applies the relevant legal authority and
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carefully weighs all the evidence in concluding that Petitioner failed to satisfy NRS 616C.150(1).

The Appeals Officer did not ignore the facts that suggest the Employer had control over the
Petitioner at the time of her injury, as argued by Petitioner. Instead, the Appeals Officer considered
thosc facts in ariving at the conclusion that the injury did not “arise out of* and “in the course of”
her employment. The Appeals Officer weighed the fact that Petitioner was on a contractually
mandated break at the time of her injury, that the Employcr was aware of employees walking
during break periods, and that the Employer had sent an email to Petitioner waming of unsafe areas|
for walking. (ROA 2, 4-6.) These facts do not undermine the substantial evidence tending to show
that Petitioner was not required to walk during her break, was not performing work duties, was
walking for her own recreation and enjoyment, and was walking in an area of her choice not
mandated by the Employet at the time of her injury.

A reasoneble person could find this evidence sufficient to support the Appeals Olficcr’s]
conclusion that that Petitioner has not met her burden under NRS616C.150(1) to establish that her
injury occurred as a direct result of the duties that arose out of and in the course of her employment
and therefore did not suffer a compensable industrial injury. Accordingly, the Appeals Officer|
Decision is not “fa]ffected by other error of law,” is not *[c]learly erroneous in view of the reliable,
probative and substantial evidence on the whole record,” and is not “[a]rbitrary or capricious or
characterized by abuse of discretion.” NRS 233B.135(3). Thus, no grounds exist for granting
Claimant’s Petition for Judicial Review.
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DEC N
As articulated above, the Appeals Officer’s Decision was supported by substantial

evidence and was not clearly erroncous. Furthermore, the Appeals Officer’s Decision was not
an abuse of discretion nor was it based on an error of law.

Accordingly, and good cause appearing:

IT 1S HEREBY ORDERED that Petitioner’s Petition for Judicial Review is DENIED.
The Appeals Officer’s findings of facts and conclusions of law are hereby affirmed.

IT IS SO ORDERED.

1
DATED this 2 2"day of Af_&( ,202#)0
L 4-

DAVID A. HARDY /
District Judge
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Elecironicall
CvV20-0165
2021-04-26 04:52:29 PN
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Lucas Foletta Transea 9on #e %5
Nevada Bar No. 12154 o 8413504
McDONALD CARANO LLP

100 West Liberty Street, 10™ Floor
Reno, Nevada 89505
Telephone: (775) 788-2000

Attorney for Respondents
Washoe County and Cannon Cochran
Management Services, Inc.
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
Vs. Case No: CV20-01650
CANNON COCHRAN Dept. No: 15

MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY; and APPEALS
QFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

NOTICE OF CORRECTION TO CAPTION OF ORDER OF AFF NCE DENYING
PETITION FOR JUDICIAL REVIEW

The caption on the Order of Affirmance Denying Petition for Judicial Review entered on
April 22, 2021 contained an error. Line 11 of the caption erroneously included CITY OF RENO,
CITY OF RENO is deemed stricken from the caption as a named defendant.

\ M

Dated this &Jday of April, 2021
David A. Hardy

District Court Judge
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FILED
Electronically
CV20-01650

2021-04-27 11:35:17 AM
Alicia L. Lerud
Clerk of the Court

2630 : .
Evan Beavers, Esq.(NV Bar #3399) Transaction # 8414805 : csulez

Clark G. Leslie, Esq. (NV Bar #10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701

{775) 684-7555; (775) 684-7575
cleslie@naiw.nv.gov

Attorney for Petitioner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,

vs'
CASE NO. (CV20-01650
CANNON COCHRAN MANAGEMENT
SERVICES, INC. dba CCMSI; WASHOE DEPT. NO. 15
COUNTY; and APPEALS OFFICE of the
DEPARTMENT OF ADMINISTRATION,

Respondents.

Petitioner, Susan Hopkins, further objects to the order

as follows:
1. On April 22, 2012 the court indicated in handwritten

comments that: “The Court noted the objections to the proposed
order and concludes they are unnecessary because the arguments

are preserved for further review.”

2. The current iteration of the Order does not include
this language.
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3. Petitioner Susan Hopkins believes this language
should be included in the final order.

Petitioner respectfully requests that the final order
include the above-cited language so that the order accurately
reflects the entirety of the Court’s order.

AFPEIRMATION
Pursuant to NRS 239B.030, the undersigned affirms that

the preceding Petitioner’s Further Objections to Order,
pertaining to Case No. CV20-01650, filed in the Second Judicial
District Court of the State of Nevada does not contain Pexrsonal
Information as defined by NRS 603A.040.
Respectfully submitted,
DATED this 27" day of April, 2021.
NEVADA EY FOR INJURED WORKERS

G. Leslie,” Esq., Sr. Deputy
Nevada Bar No., 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Petitioner, Susan Hopkins
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Pursuant to NRCP 5, I certify that I am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, the foregoing PETITIONER’S FURTHER OBJECTION
TO ORDER was electronically submitted to the clerk of the Court
for the Second Judicial District by using the efFlex system,
resulting in electronic service to the following user(s):

LUCAS FOLETTA, ESQ
MCDONALD CARANO WILSON LLP

100 W LIBERTY ST 10™ FLOOR
RENO NV 83501

DATED: M.27-2024

SIGNED: ALEX ANOA(h
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FILED
Electronicall
CV204H853
2021-04-30 090:38:46 AM
Alicia L. Lerud
2490 Clark of th? 1g‘.:c»u_ﬂ
Evan Beavers, Esq.(NV Bar #3399) Transaction # 8421760 : ceu
Clark G. Leslie, Esq.{NV Bar #10124)
1000 East William Street, Suite 208
Carson City, Nevada 689701
(775) 684-7555; (775) 6B4-71575
cleslie@naivw.nv.gov
Attorney for Petitioner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,
Petitioner,
va,
CANNON COCHRAN MANAGEMENT
SERVICES, INC. dba CCMSI; WASHOE DEPT. NO. 156

COUNTY; and APPEALS OFFICE - f the
DEPARTMENT OF ADMINISTRATION,

CASE NO. CV20-01650

Respondents.
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2200 South Rancho Drive, Suite 230
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Nvana ATIORMEY Yo INJURED WORKERS
1000 East William Street, Suite 208
Cazson City, KV 89701

Las Vegas, NV 89102

»

Petitioner’s, Susan Hopkins, by and through her
attorney, Clark G. Leslie, Esq., Sr. Deputy, Nevada Attorney for
Injured Workers, and hereby withdraws “Petitioner’s Further
Objections to Order” filed on April 27, 2021.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned affirms that
the preceding Petitioner’s Motion to Withdraw Objection,
pertaining to Case No. CV20-01650, filed in the Second Judicial
District Court of the State of Nevada does not contain Personal

Information as defined by NRS 603A.040.

Respectfully submittged,
n
DATED this ,#ﬁ day of April, 2021.

NEV 71 ORNEY FOR IMSURED WORKERS

e A /S

Chark”G. Leslie, Esqg., Sr. Deputy
Nevada Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Petitioner, Susan Hopkins
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NEVADA ASTOSMEY FOR INJURED WORMERS
1000 East William Street, Suite 208
Carson City, NV 89701

Las Vegas, NV 89102

[
1]

CERTIFICATE OF SERVICE

pursuant to NRCP 5, I certify that I am an employee of
the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, the foregoing PETITIONER’S MOTION TO WITHDRAW
OBJECTION was electronically submitted to the clerk of the Court
for the Second Judicial District by using the eFlex system,
resulting in electronic service to the following user(s):
LUCAS FOLETTA ESQ
LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO WILSON LLP

100 W LIBERTY ST 10™ FLOOR
RENO NV 89501

DATED: j¢5aﬁ>;

SIGNED: @\I‘ﬁu,oé’awu
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FILED
Electronical

CV20-016
2021-05-06 01:16:00 PM
Alicia L. Lerud

2515 T g}am:%&ug
Evan Beavers, Esq. (NV Bar #3399) ransaction 9 : yvilo

Clark G. Leslie, Esqg., Sr. Deputy (NV Bar #10124)
1000 East William Street, Suite 208

Carson City, Nevada 89701

(775) 684-7555; (775) €84-7575
cleslie@naiw.nv.gov

Attorney for Petitioner, Susan Hopkins

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,
Petitioner,
vs. CASE NO. CV20-01650

CANNON COCHRAN MANAGEMENT DEPT. NO, 15
SERVICES, INC. dba CCMSI; WASHOE

COUNTY; and APPEALS OFFICE of the

DEPARTMENT OF ADMINISTRATION,

Respondents.,

NOTICE OF APPERL
Notice is hereby given that Susan BRopkins, Petitioner

above named, by and through her attorney, Clark G. Leslie, Esg.,
Sr. Deputy, Nevada Attorney for Injured Workers, hereby appeals
to the Supreme Court of Nevada from the Order Affirming Appeals
Officer’s Decision and Order entered in this action on the 22nd
day of April, 2021, wherein the subsequent Notice of Entry of
Order was filed on the 23 day of April, 2021, which is attached

hereto as Exhibit 1.
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The Nevada Attorney for Injured Workers is a state

agency exempt from fees and therefore is filing no cost bond.
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DATED this A day of May, 2021.

NBVADA;ﬁTTORNEY FOR INJURED WORKERS

W &-
ClaééfG. Leslie, Esq.Y” Sr. Deputy
Nevada Bar No. 10124
1000 E. William Street, Suite 208
Carson City, Nevada 89701
(775) 684-7555
Attorneys for Petitioner, Susan Hopkins
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AFFIRMATION
Puzsuant to NRS 239B.030
The undersigned does hereby affirm that the preceding:

NOTICE OF APPEAL filed in Case Number: Cv20-01650
X Does not contain the Social Security Number of any
person.

-0OR~-
Contains the Social security Number of a person as

required by:

A. A specific State or Federal law, to wit:

B. For the administration of a public program or
for an application for a Federal or State
,7 ) grant.
(4/(( /\Lf v_,é,\_ s /s [z
Signatire v Date

Clark G. Leslie, Esqg., Sr. Deputy
Nevada Attorney for Injured Workers
Attorney for Appellant, Susan Hopkins
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b)}, I certify that I am an employee
of the State of Nevada, Nevada Attorney for Injured Workers, and
that on this date, the foregoing NOTICE OF APPEAL was
electronically submitted to the Court for the Second Judicial
District by using the eFlex system, resulting in electronic
service to the following user:

LUCAS FOLETTA ESQ

LISA M WILTSHIRE ALSTEAD ESQ

MCDONALD CARANO LLP

100 W LIBERTY ST 10™ FLOOR

RENO NV 89501

and that on this date, I deposited for mailing at Carson City,

Nevada a true and correct copy of the attached document addressed

to:

SUSAN HOPKINS
11660 ANTHEM DRIVE
SPARKS NV 89441

and that on this date, I prepared for hand-delivery a true and
correct copy of the attached document addressed to:

APPEALS OFFICE

DEPARTMENT OF ADMINISTRATION

1050 EAST WILLIAM STREET, SUITE 450
CARSON CITY NV 89701

SIGNED: AL s
N T
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INDEX OF EXHIBITS

Exhibit Desoxiption
1 Notice of Entry of Order
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FILED
Electronicall

CVv20-018
2021-05-06 01:16:00 PM
Alicia L. Lerud

Clork of the Court
EXHIBIT 1 Transaction ¥ 8431549 - yviloria

EXHIBIT 1
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CODE: 2540
Lucas M, Foletta, Esq. (#12154)
Lisa Wiltshire Alstead, Esq (#10470)
M DONAI D CARANO LLP
100 West Li Street, 10th Floor
Reno, NV 8950

75) 788-2000
foletta@medonaldcarano.com
Iwiltshire@mcdonaldcarano.com

Aaomey r Respondems
and Cannon Cochran

Manqgcmm rvices, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

[ X B

SUSAN HOPKINS,

Petitioner, Case No.; CV20-01650

va. Dept. No.: 1§

CANNON COCHRAN MANAGEMENT
SERVICES, INC. dba CCMSI; WASHOE
COUNTY: and APPEALS OFFICE of the
DEPARTMENT OF ADMINI STRATION;

Respondents,

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on April 22, 2021, the above-entitled Court entered its

Order of Affirmance Denying Petition for Judicial Review. A true and correct copy of the

Order is attached hereto.
i
I/
/
/"
/"

FILED |
Eiectronical

CV20-0185
202}-04-23 11:856.17tAM
Clerk of the Om
Trensaction # 8409966
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Alllrmation
The undersigned does hereby affirm that pursuant to NRS 239B.030, the preceding

document does not contain the social security number of any person.

Dated: April 23, 2021,

McDONALD CARANO LLP
By: l; Lﬁgiu Foletia r
cas M. Foletta, Esq. (NSBN 12154)
Lisa Wiltshire Alst (NSBN 10470)
100 West Liberty Street, | Floor
Reno, NV 89501

Attorneys for Respondents
Washoe County and Cannon Cochran
Manragemem Services, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of McDONALD CARANO
LLP and that on April 23, 2021, [ certify that | electronically filed the foregoing with the Clerk of
the Court which served the following partics electronically:

Clark G. Lestie, Esq.

Nevada Attorney for Injured Workers

1000 E. William St., Ste. 208
Carson City, NV 89701

Ar. Employee o;' McDonald Carano LLP
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Nevada Bar No. 12154
McDONALD CARANOLLP

100 West Libegs%m, 10 Floor
Reno, Nevada 5
Telephone: (775) 788-2000
Attorney for Respondents
Washo? £ ’a,;d(.‘mmn Cochran
Management Services, Inc.

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA '

IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,

Petitioner,
vs. Case No: CV20-01650

CITY OF RENO, CANNON COCHRAN Dept. No: 15
MANAGEMENT SERVICES, INC. dba
CCMSI; WASHOE COUNTY;; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Presently before the Court is a Petition for Judicial Review ("Petition”) filed by Petitioner
Susan Hopkins (“Hopkins” or “Petitioner") on October 14, 2020, secking reversal of an Appeals
Officer Decision. The Petition arises out of a contested industrial insurance claim. Petitioner filed
her Opening Brief on December 21, 2020. Respondents Washoe County (“County” o |
“Employer™) and its third-party administrator Cannon Cochran Management Services, Inc.
(*CCMSL," and together with the County, “Respondents™) filed their Answering Brief on Januery
1, 2020. Petitioner filed her Reply Brief on February 18, 2021. The Court heard oral argument on
March 3, 2021,

Upon careful review of the record, written bricfs, and oral argument, the Court finds good
cause to deny the Petition, and affirms the Appeals Officer Decision filed on September 25, 2020
with the Nevada Department of Administration Appeals Office regarding the denial of Petitioner’s

workers' compensation claim.
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APPLICABLEFACTS
Petitioner works as an office support specialist for the Washoe County Health District in the]

environmental health services division. (ROA 21.) The Health District offices are located adjacent
to the Washoe County Fairgrounds and the Reno-Sparks Livestock Events Center (“RSLEC™).
(ROA 46.) Petitioner often chose to walk at the RSLEC during her breaks. (ROA 2)-22)) On
September 23, 2019, Employer warned 9th Strect employees, including Petitioner, who walked
during breaks to avoid the area of the RSLEC due to construction and heavy equipment in and
around the area, (ROA 45-46) The ¢mail did not require employees to walk during their break
and warned “{a]s always use caution and be aware of your surroundings.” (ROA 45.)

On September 24, 2019, Petitioner took her morning break from work. (ROA 21, 23-24,)
Petitioner’s break was paid. (ROA at 21.) She chose to go for a walk during her break. (ROA 24,
She exited the back door of her workplace and, approximately 50 to 75 feet outside the door, ahel
tripped over & raised sidewalk and fell. (ROA 24-25.) Petitioner then returned to her offics and to
her desk with the assistance of her co-workers. (ROA 26.)

On the day of her injury, Petitioncr treated at Reno Orthopedic Clinic and completed a Form
C-4 claim for workers’ compensation and report of initial treatment. (ROA 57-58.) Her supervisor]
completed notice of injury and report of injury forms. (ROA 59-61.) On September 27, 2019,
Petitioner returned for follow-up at Reno Orthopedic Clinic and was diagnosed with left hip atrainj
and a non-displaced fracture of the right great toe. (ROA 69-72.) On October 3, 2019, CCMS1
issued a detcrmination letter denying the workers' compensation claim on the basis that Petitioner
did not meet her burden to establish that the injury arose out of and in the course of her
employment. (ROA 80.)

Petitioner appealed CCMSI’s October 3, 2019 determination to the Hearings Division of the|
Department of Administration, and on November 14, 2019 the Hearing Officer entered a Decision
and Order remanding the determination and instructing the insurer 10 review new documentation
submitted by Petitioner and issue a new determination regarding claim compensability. (ROA 38-
39.) Pursuant to the Hearing Officer Decision, CCMS! reviewed the documentation and issued a]

2
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| to establish that the injury arose out of and in the course of employment. (ROA 92-93.)

| the injury arose out of the Claimant’s employment and the conditions thereof.” (ROA 95.)

O 0 A WL A W N e

| Appeals Officer found Claimant’s “walking and tripping was not an employment related risk
| because the Petitioner was walking for her own recreation and enjoyment. The Employer did not
| create an employment related risk by permitting the Petitioner to walk around a public o

| fachlity that was open to the public.* (ROA 6 The Appeals Officer conchded that “[the wei

| of the evidence and legal authority support legal conclusion that the Petitioner failed to satisfy NRS
.. 616C.150(1), and she did not suffer a compensable industrial injury on September 24, 2019."
-: (ROA 7.) On October 14, 2020, Petitioner filed the instant pefition for judicisl review sceking
| review by this Court of the September 25, 2020 Appeals Officer Decision.

| Services, 111 Nev. 1057, 1061, 501 P.2d 158, 161 (1995). In reviewing a mixed question of

.: and fact, an appellate court gives deference to the tower court’s findings of fact but independently
| reviews whether those facts satisfy the applicable legal standerd. See Hernandez v. State, 124 Nev,
| 639, 647, 188 P.3d 1126, 1132 (2008) (abrogated on other grounds by State v. Eighth Jud. Dist. Ct.,
{ 134 Nev. 104, 412 P.3d 18 (2018)). An “agency's fact-based conclusions of law ‘arc entitled ¢

| deference, and will not be disturbed if they are supported by substantial evidence.'” Law Offices o]

new determination letier on December 5, 2019, denying the claim under NRS 616C.150 for failure!

Petitioner appealed CCMSI’s December 5, 2019 determination letter, and 2 hearing was

| conducted before a Hearings Officer on January 13, 2020, (ROA 95.) The Hearing Officer issued

a Decision and Order affirming the determinations and finding “the evidence fails to support tha

An appeal hearing was held on August 6, 2020. (ROA 9-43.) Petitioner provided witness|
testimony at the appeal hearing and Exhibits | and 2 were admitied into evidence. (ROA 18-29,
44-98) On September 25, 2020, the Appeals Officer issued a Decision finding no causal
connection between Claimant’s injury and the nature of her work or workplace. (ROA 3.) 1‘heL

STANDARD OF REVIEW

A court may set aside a final decision of an agency if the decision is ¢learly erroneous i

| view of the substantial evidence, arbitrary, capricious, in violation of statute, characterized by

abuse of discretion or affected by error of law. NRS 233B.135(3); Ranieri v. Catholic Community
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Barry Levinson, P.C. v. Milko, 124 Nev, 355, 362, 184 P.3d 78, 383-84 (2008) (internal citatio
omitted). “Substantial evidence exists if a reasonable person could find the cvidence adequate
support the agency's conclusion, and [the court) may not reweigh the evidence or revisit an appeal
officer’s credibility determination.” Jd. at 362, 184 P.3d at 384. While a “district coust is free
decide purely legal questions without deference to an agoncy determination, the agency’
conclusions of law, which will necessarily be closely related to the agency's view of the facts,
entitled 10 deference, and will not be disturbed if they are supported by substantial evidence.",
Jones v Rosner, 102 Nev. 215, 217, 719 P.2d 805, 806 (1986) (intemal citation omitted).

A. The Appeals Officer correctly coneluded that Petitioner’s injury did not arise
out of and in the course of her employment.

Under the Nevada Industrial Insurance Act (“NIIA"):

s et e i el expoms e i

DT o o o

course of his or her employment.
NRS 616C.150(1). As the Appeals Officer observed in the Decision, the NI1A does not make an
employer absolutely liable. (ROA 3) (citing Wood v. Sqfeway, Inc., 121 Nev. 724, 733, 121 P.3d
1026, 1032 (2005)).

The Appeals Officer properly applied Rio Suite Hotel & Casino v. Gorsky, 113 Nev. 600,
939 P.2d 1043 (1997) to determine whether Petitioner’s injury “arose out of” and “in the course of”
her employment. The Nevada Supreme Court has held that an injury arises out of one’
employment when there is a causal connection between the employee’s injury and the nature of th:l
work or workplace. Gorsky, 113 Nev, at 605, 939 P.2d at 1046. In contrast, whether an injury

occurs within the course of the employment refers merely to the time and place of employment, i.e.,

pecforming his or her duties. Gorsky, 113 Nev. at 604, 939 P.2d at 1046. Both of these fac
must be satisficd in order for an injury to be compensable under the NLIA. See MGM Mirage v.
Cotton, 121 Nev. 396, 400, 116 P.3d 56, 58 (2005) (explaining “that the inquiry is two-fold™),

whether the injury occurs at work, during working hours, and while the employee is mmm::k
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L The is Officer properily applied the facts to the law in. finding that
l'edtiotz!"? injury did not “Arise Out of* her employment.

In order for an injury to “arise out of* employment under NRS 616C.150(1), “the employee
must show that the origin of the injury is related to some risk involved within the scope ol

employment.” Rio All Suite Hote! & Casino v. Phitlips, 126 Nev. 346, 350, 240 P.3d. 2, 5 (2010
(quoting Mitchell v. Clark Cty. Sch. Dist.,121 Nev. 179, 182, 111 P.3d 1104, 1106 {2008)). To
“arise out of the claimant’s employment™ the injury must be “fairly traceable to the mature of the
employment or workplace environment.” Gorsky, 113 Nev. at 604, 939 P.2d at 1046. The Appesls
Officer properly applied these holdings to consider whether Petitioner's injury “arose of out™ her
employment. (ROA §.)

The Appeals Officer considered the four types of workplace risk relevant to workers’
compensation under Nevada law: (1) employment risk, (2) personal risk, (3) neutral risk, and (4)
mixed risk. See Baiguen v Harrah s Las Vegas, LLC, 134 Nev. Adv. Rep. 7), 426 P.3d 586, 588
(2018). Employment risks arise out of the employment. /d. at 590. They are solely related to
employment and include obvious industrial injuries. See Phillips, 126 Nev. at 351, 240 P.3d a1 5;
see also 1 Arthur Larson and Lex K. Larson, Larson's Workers' Compensation Law § 4,01, at 4-2
(rev. ed. 2017) (classic employment risks include “machinery breaking, objects falling, explosives
exploding tractor lipping, fingers getting caught in gears, excavations caving in, and so on” as well
“occupational discases™). Personal risks do not arise out of the employment. Phillips, 126 Nev.
at 351, 240 P.3d at 6. Personal risks include injuries caused by personal conditions and ilinesses,
such as falling at work due to “a bad knee, epilepsy, or multiple sclerosis.” Phillips, 126 Nev. at
351, 240 P.3d at 5; see also Larson supra § 4.02, 4-2 (examples of personal risks include dying
natural death the effects of disease or intemal weakness and death by “mortal personal enemy™).

A neutral risk is a risk that is neither an employment risk nor a personal one, such as & fall
that is not attributable to premise defects or a personal condition. Phillips, 126 Nev, at 351, 240
P.3d at 5; see also Larson, supra § 4.03, at 4-2 (examples of neutra]l risks include
hit by a stray bullet out of nowhere, bit by a mad dog stabbed by a lunatic ruaning amuck,” acts o
God and unknown causes). A neutral risk arises out of the employment if the employee
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subjected to & greater risk than the general public due to the employment. See Phillips, 126 Nev. n“
353, 240 P.3d at 7 (adopting the increased-risk test).

In Phillips, the claimant fell and broke her ankle on the stairs to the employee break room.
Id The claimant was required to use that staircase by her employer and the staircase was not
accessible to the general public. /d &t 354. Thus, the Nevada Supreme Court applied the neutral
risk analysis to the claimant’s injury and found that it arose out of her employment and
therefore compenssble because “the frequency with which she was required to use the stal
subjected her to a significantly greater risk of injury than the risk faced by the general public.” /d

Here, Petitioner contends that, like the claimant in Phillips, she was “essentially ‘funneled’
ot ‘conveyed*™ to the sidewalk where she tripped and fell. (Opening Br. at 20.) This comparison isU
not apt. The sidewalk where Petitioner was injured was accessible to the public, and the Employer,
did not require Petitioner to walk on that sidewalk for her mandatory break period. Thus, Phiilips is
distinguishable, and the Appeals Officer did not err by finding that Petitioner was not exposed to a
neutral risk that subjected her to an increased risk of injury as compared with the general public,

Rather, the Appeals Officer properly found that the Employer did not create an employment
risk by permitting Petitioner to walk around an office complex in an area that was open to
public. (ROA 6.) At the time of her injury, Petitioner was walking for her own recreation and
enjoyment outside of her workplace. (ROA 21-22.) While the Employer was aware that its
employees walked during break periods and wamed of unsafe locations for walking, it neither]
required Petitioner 10 walk during her break, nor did it require her to walk in the area where she!
was injured. (ROA 22, 45,) Thus, the Appeals Officer’s conclusion that Petitioner failed to prove!
by preponderance of evidence that her injury “arose out of" her employment is supported by thel
substantial evidence.

{i. The Appeals Officer proj A d the facts to the law in finding that
Peﬁﬂone‘:l:vas not “In tge 8:' ?nggg.mployment" when she was lnju?red.

While Petitioner contends she was in the course of her employment when walking dm-ing|
her mandatory break time, in an area deemed safc by the Employer who was aware that employees'
walked during breaks, the Appeals Officer concluded that “when the Petitioner was walking during

6
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her break, she was walking for her own personal enjoyment and health.” (ROA 3.). The
Officer found that, under Gorsky, Petitioner was not neasonably performing her work duties
therefore she was not in the course of her employment when the injury occurred. /d. This is
supported by the substantial evidence which shows that Petitioner chose to walk during her break
and the Employer did not require her to walk during breaks. (ROA 24, 45) Contrary W
Petitioner's assertion, the Appeals Officer did consider the fact that Petitioner was on 8 mandatory
break when she was injured, and also the fact that the Employer had sent an email showing that i
was aware some employees chose to walk during their breaks and wamning them that some arcas
near the workplace were unsafe for walking duc to construction and the presence of heavy
equipment. These facts are not inconsistent with the Appeals Officer's finding that Petitioner
not reasonably performing her work duties when she was injured. Thus, a reasonabie person could
conclude that, under Nevada law, Petitioner was not in the course of her employnient when the
injury occurred.
ill. The Appesls Officer properly concluded that the personsl comfort doctrine
does not apply here.

Petitioner argues that the personal comfort doctrine for traveling employees recognized in
Buma v. Providence Corp. Dev., 135 Nev. Adv. Rep. 60 (Dec. 12, 2019), applies to this case
because walking while on a mandatory break is a form of being away from the physical workplace
but still under the control of the Employer. (Opening Br. at 14.) This reading of Buma was
properly rejected by the Appeals Officer.

In Buma, the Nevada Supreme Court adopted the personsl comfort rule, which extends
coverage under workers” compensation law, for a traveling employee “because of the risks
associated with travel away from home." Buma, 135 Nev. Adv. Op. 60, 453 P.3d at 909 (citing
Ball-Foster Glass Container Co. v. Giovanelll, 163 Wash.2d 133, 177 P.3d 692, 701 (Wash.
2008)). “Under the personal comfort rule, an employee remains in the course of employment
during personal comfort activities unless the depariure from the employee’s work-related duties ‘is
80 substantial that an intent to abandon the job temporarily may be inferred . . . " /d. at 909
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(quoting Ball Foster, 177 P.3d at 700). Thus, Buma permits a traveling employee to tend to
reasonable recreation needs during downtime without leaving the course of employment.

The Appeals Officer properly concluded that Buma does not apply to the instant case.
Petitioner was not traveling on behalf of the Employer at the time of her trip and fall injuryj
Petitioner cannot be deemed under the employer’s control for pwposes of qualifying for the]
personal comfort doctrine because she was not traveling. Therefore, the Appeals Officer correctly
found the Petitioner cannot rely upon Buma to satisfy the course of employment requirement inj

NRS 616C.150.
i':: The employer benefit exception to the “Going and Coming” Rule does not apply
re.

Petitioner contends that her injury falls under an exception to the “‘going and coming® rule”}
which “precludes compensation for most employee injuries that occur during travel to or from|
work,” because walking during her break conferred a benefit on the Employer. MGM Mirage, 121
Nev. at 399, 116 P.3d at 58. In support of her position, Petitioner cites a document provided to
County employees which advised employers to provide a map of walking routes around the offi
and prompled employees to seek informstion from the Centers for Disease Control and
Prevention's Healthier Worksite Initiative programs designed to benefit the employer by reducin
time lost from work due to illness or disease. (See Opening Br. at 17, citing ROA 124.) This
document, however, is from Washoe County’s public website and is a resource from the Washo:
County Health District to provide information to the generat public. (ROA at 92.) While County
employees are encouraged to participate in voluntary activities such as walking during their break
times, they are not required by the County to do so. Jd.

Perhaps more importantly, the going and coming case law Petitioner cites does not su
the use of the doctrine on the facts presented. The employer benefit exception described in MG.
Mirage v. Cotion does not extend 1o a benefit as far removed as reducing time lost from work due
to disease. Nevada Indus. Commission v. Holt, 83 Nev. 497, 500, 434 P.2d 423 (1967)
(*[R]ecreational activity should not be deemed within the course of employment unlcss a regular
incident of employment, or required by the employer, or of direct benefit to the employer beyond|
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the intangible value of employee health and morale common to all kinds of recreation and social
life.™). Rather, the Neveda Supreme Court has applied this exception to cases of “distinct” lmmeﬁi1
such es an on-call employee driving his employer's vehicle home for purposes of furthering the
employer's business. See Tighe v. Las Vegas Metro. Police Dept, 110 Nev. 632, 635, 877 P.2d
1032 (Nev. 1994) (citing Evans v Southwess Gas Corp., 108 Nev. 1002, 842 P.2d 719(1992),
overruled on other grounds by GES. Inc. v. Corbiit, 117 Nev. 265, 21 P.3d 11 n.6 (2001)).

In Tighe, the employce was an on-call undercover police offer who suffered injuries in
automobile accident while driving home in his employer’s vehicle. /d. The court found that the
employer benefitted from having one of its undercover officers driving an undercover vehicle and

therefore the cmployee was subject to his employer's control at the tine of his accident. /d. at 636,
Similarly, the Petitioner in Ewans was an on-call service technician driving home in his employer’s
van and was found to be within the course of his employment because he was furthering hlsl
employer's business in taking the van home. See Evans, 108 Nev. at 1006, 842 P.2d at 721-22.
Mere, while there may have been an incidental benefit to the Employer in Petitioner maintaining hey,
health by walking on her break, there was no “distinct” benefit. She was not on call. The Employer
did not require her to go for a walk. Therefore, she was not “in the course of” her employmen!

under the employer benefit exception to the “going and coming” rule. Even if the Petitioner wa:k
“in the course of” her employment at the time of her injury, the injury did not “arise out of” her.
employment, as set forth here. Both factors of the two-part inquiry must be satisfied for an injury,
to be compensable under NRS 616C.150(1). The Appeals Officer's decision in this regard is|
therefore supported by substantial evidence and was not the product of legal error.

B. The Appeals Officer’s conclusion that Petitioner did not show by a preponderan
of the evidence that her injury arose out of and in the course of her employment und
NRS 616C.150(1) ks supported by substantial evidence,

The Appeals Officer Decision is supported by substantial evidence and may not be
disturbed on appeal. See Law Offices of Barry Levinson, P.C. 124 Nev. at 362, 184 P.3d at 384.
“Substantial evidence exists if a reasonable person could find the evidence adequate to support the
agency's conclusion.” Id The Appeals Officer Decision applies the relevant legal authority andl
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carefully weighs all the evidence in concluding that Petitioner fajled to satisfy NRS 616C.150(1).

The Appeals Officer did not ignore the facts that suggest the Employer had control over the
Petitioner at the time of her injury, as argued by Petitioner. Instead, the Appeals Officer eonsidmdl
those facts in arriving at the conclusion that the injury did not “arise out of" and “in the course of”
her employment. The Appeals Officer weighed the fact that Petitioner was on a contractually|
mandated break at the time of her iajury, that the Employer was sware of employees walking|
during break periods, and that the Employer had sent an email to Petitioner wamning of unsafe
for walking. (ROA 2, 4-6.) These facts do not undenmine the substantial evidence iending to show
that Pelitioner was not required to walk during her break, was not performing work duties,
walking for her own recreation and enjoyment, and was walking in an area of her choice not
mandated by the Emplayer at the time of her injury.

A reasonable person could find this evidence sufficient to support the Appeals Officer's
conclusion that that Petitioner has not met her burden under NRS616C.150(1) to establish that her]
injury occurred as a direct result of the duties that arose out of and in the course of her employment
and therefore did not suffer a compensable industrial injury. Accordingly, the Appeals Officer,
Decision is not “[a]ffected by other error of law,” is not *[c]lcarly erroneous in view of the reliable,
probative and substantia) evidence on the whole record,” and is not “{a]rbitrary or capricious or|
characterized by abuse of discretion.™ NRS 233B.135(3). Thus, no grounds exist for granting
Claimant’s Petition for Judicial Review.
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As articulated above, the Appeals Officer’s Decision was supported by substantial
evidence and was not clearly erroneous. Furthermore, the Appeals Officer's Decision was not

an abuse of discretion nor was it based on an error of law.,
Accordingly, and good cause appearing:
IT 1S HEREBY ORDERED that Petitioner’s Petition for Judicial Review is DENIED.

The Appeals Officer’s findings of facts and conclusions of law are hereby affirmed.

IT IS SO ORD :

DATED this 22" ofA’!I_'t .m;)aﬂ U/7

T‘\\l, Covrt nolel tle olrectibns fo 4
,?refot.c.of ordvy end Conclydes T&7 apre
Varecessany becavsie tle aryvm{-g ane

rrﬁ)erwaﬁ Lov

ID A. HARDY /
District Judge
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Nevada Attorney for Injured Workers ransaction =

Evan Beavers, Esqg. (NV Bar 3399)
Clark G. Leslie, Esg. (NV Bar 10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) 684-7555; (775) 684-7575
Attorneys for Petitioner
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOCE
SUSAN HOPKINS
Petitioner,
vs. CASE NO. CV20-01650

CANNON COCHRAN MANAGEMENT DEPT. NO. 15
SERVICES, INC. dba CCMSI; WASHOE

COUNTY; and APPEALS OFFICE of the

DEPARTMENT OF ADMINISTRATION,

Respondents,

CASE APPEAL, STATEMENT

Petitioner/Appellant Susan Hopkins (“Ms. Hopkins”),
through her counsel - Evan Beavers, Esqg. and Clark G. Leslie,
Esq. from the office «f the Nevad: Attorney for Injured Workers
l+files this Case Appeal Statement:

1. Name of appe ant filing this case appeal
statement:

Susan Hopkins
” 2. Identify the 'udge issuing the decision, judgment,

or order appealed from:

The Honorable David A. Hardy
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HEvADA ATTORNEY FOR INJURED WOREERS
1000 East William Street, Suite
Las Vegaa, NV 99102

Carson City, NV 89701

N
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3., Identify each appellant and the pname and address of

counsel for each appellant:

Nevada Attorney for Injured Workers
Evan Beavers, Esqg. (NV Bar 3399)
Clark G. Leslie, Esq. (NV Bar 10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701

4. Identify each respondent and the name and address

of counsel for each respondent:

Appellate counsel unknown.

Counsel for administrative and District Court
proceedings:

McDonald Carano Wilson, LLP

Lisa M. Wiltshire Alstead, Esq.
100 West Liberty Street, 10 Floor
Reno, Nevada 89501

Appellate counsel unknown.

Counsel for administrative and District Court
proceedings:

McDonald Carano Wilson, LLP

Lisa M., Wiltshire Alstead, Esq.
100 West Liberty Street, 10" Floor
Renc, Nevada 89501

Did not appeasr, through counsel or otherwise, in
District Crurt proceedings (Case No. CV20-01650)

5. Indicate whether any attorney identified above in
response to question 3 or 4 is not licensed to practice law in
Nevada:

All attorn.ys identified in items 3 & 4 above are
licensed to practice law in Nevada.
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6. Indicate whether appellant was represented by
appointed or retained counsel in the district court:

Yes, Petitioner/Appellant was represented by appointed

counsel in the District Court.

7. Indicate whether appellant is represented by
appointed or retained counsel on appeal:

Yes, Petitioner/Appellant is represented by appointed

counsel on appeal.

8. Indicate whether appellant was granted leave to
proceed in forma pauperis, and the date of entry of the district
court order granting such leave:

No, Petitioner/Appellant did not proceed in forma

pauperis. However, the Nevada Attorney for Injured

Workers is a state agency exempt from fees, and

therefore, did not file a cost bond and did not pay a

filing fee.

9. Indicate th: dite the proceedings commenced in the
district court:

District Court proceedings commenced on October 14,

2020 when Petitioner/Appellant filed the Petition for

Judicial Review,

106, Provide a brief description of the nature of the
action and result in the district court, including the type of
judgment or order being appealed and the relief granted by the
distriet court:

The district court issued an “Orxder of Affirmance
Denying Petition for Judicial Review” following an appeal of an

appeals officer’s Decision and Order dated April 22, 2021 that
!denied workers’ compensation benefits to the Appellant.

L] [ *
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Revaoa ATToreey PO THIUPED WosNERS
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11. Indicate whether the case has previously been the
subject of an appeal to or original writ proceeding in the
Supreme Court:

No.

12: 1Indicate whether this appeal involves child
custody or visitation:

No.

13. 1If this is a civil case, indicate whether this
appeal involves the possibility of settlement:

Yes.

DATED this 10*" day of May, 2021,

NEVADA/A7TORNEY Fi;/}NJdRED WORKERS

e i(ers,ﬁq. ésar 3399)

Ev4n

Ccl G. Leslie, Esqg. (NV Bar 10124)
10 East William Street, Suite 208
Carson City, Nevada 89701

{775) 684-7555

Attorneys for the Petitioner

Ap 358




L[]

[ V]
]

426~2630

N
[V

(775) 684-7555
2200 South Rancho Drive, Suite 230
(102

[
[

N
Y

[ I ]
a un

N

1000 East William Street, Suite 208
~

REvara ATTORNEY Fom INJURED WORKERS
Carson City, NV 89701
Las Vegas, NV 83102

n
o0

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding:

filed in Case Number: CV20-01650

X Does not contain the Social Security Number of any
person.

~0OR~-

Contains the Social security Number of a person as
required by:

a, A specific State or Federal law, to wit:

B. For the administration of a public program or
for an application for a Federal or State

Siqn/;{’/t;ée( A v/( ;Z:!/ %

Clark G. Leslie, Esq., Sr. Deputy
Nevada Attorney for Injured Workers
Attorney for Appellant, Susan Hopkins
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CERTIFICATE OF SERVICE

Pursuant to NRAP 3(d) (l) and 25(d), as well as NRCP 5,
I certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on this date, the
foregoing CASE APPEAL STATEMENT was electronically submitted to
the clerk of the Court for the Second Judicial District by using
the eFlex system, resulting in electronic service to the
following user (s)
LUCAS FOLETTA ESQ
LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO LLP

100 W LIBERTY ST 10™ FLOOR
RENO NV 85501

DATED: 111N,

SIGNED: @w@w
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Evan Beavers, Esq.(NV Bar #3399)
Clark G. Leslie, Esq.{NV Bar #10124)
1000 East William Street, Suite 208
Carson City, Nevada 89701

(775) €B4-7555; (775) 6B4-71575
cleslie@naivw.nv,.gov

Attorney for Petitioner Susan Hopkins

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

SUSAN HOPKINS,
Petitioner,

vs, CASE NO, (Vve20-01650

CANNON COCHRAN MANAGEMENT DEPT. NO. 15
SERVICES, INC. dba CCMSI; WASHOE

COUNTY; and APPEALS OFFICE of the

DEPARTMENT OF ADMINISTRATION,

Respondents.

TO: LORI URMSTON, CCR #51

Petitioner SUSAN HOPKINS requests preparation of a

transcript of the proceedings before the district court as
follows:

Judge or officer hearing the proceeding:

Hon. David A. Hardy.

Date or dates of proceeding:

Marech 3, 2021.

Portions of the transcript requested:

Entire/complete transcript of oral arguments.

- - .
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Number of copies requested:
Two (2).
AFFIRMATION

Pursuant to NRS 239B.030, the undersigned affirms that

the preceding Request for Transcript of Proceedings pertaining to

Case No. CV20-01650 filed in the Second Judicial District does
not contain personal information as defined by NRS 603A.040.

DATED this 25th day of June, 2021.

NEVAPA/ ATTORREY FOR SAJUKED WORKERS
A
g~

Cl . Leslie, Esq., Sr. Deputy
Nevada Bar No. 10124

1000 East William Street, Suite 208
Carson City, Nevada 89701

Attorneys for Petitioner, Susan Hopkins
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CERTIFICATE OF SERVICE

Pursuant to NRAP 3(d) (1) and 25(d), as well as NRCP §5,
I certify that I am an employee of the State of Nevada, Nevada
Attorney for Injured Workers, and that on June 25, 2021, the
foregoing Request for Transcript of Proceedings was
electronically submitted to the clerk of the Court for the Second
Judicial District by using the eFlex system, resulting in
electronic service to the following user(s):
LUCAS M FOLETTA ESQ
LISA M WILTSHIRE ALSTEAD ESQ
MCDONALD CARANO LLP
Attorneys for Respondents CCMSI
& Washoe County
and that on this date I deposited for mailing at Carson City,
Nevada, a true and correct copy of the within and foregoing
Request for Transcript of Proceedings addressed to:
LORI URMSTON, CCR #51
SUNSHINE LITIGATION

151 COUNTRY ESTATES CIR
RENO NV 89511

DATED: H-05-202

SIGNED: ALEX Awnpric
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CODE: 4185

LORI URMSTON, CCR #51
Litigation Services

151 Country Estates Circle
Reno, Nevada 89511

{(775) 323-3411

Court Reporter

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY COF WASHOE

HONORABLE DAVID A. HARDY, DISTRICT JUDGE

SUSAN HOPKINS,

Petitioner,
Case No. CV20-01650
vs.
Dept. No. 15
CANNON COCHRAN MANAGEMENT
SERVICES, INC., dba CCMSI;
WASHOE COQUNTY; and APPEALS
OFFICE of the DEPARTMENT OF
ADMINISTRATION,

Respondents.

TRANSCRIPT CF PROCEEDINGS
ORAL ARGUMENTS
Wednesday, March 3, 2027

Reno, Nevada

Reported by: LORI URMSTON, CCR #51
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APPEARANCES:
FOR THE PETITIONER:

CLARK G. LESLIE, ESQ.

Nevada Attorney for Injured Workers
1000 E. Williams Street

Carson City, Nevada 89701

FOR THE RESPONDENTS:

LUCAS M. FOLETTA, ESOQ.
McDonald Carano

100 West Liberty Street
10th Floor

Reno, Nevada 89501
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RENQ, NEVADA; WEDNESDAY, MARCH 3, 2021; 10:40 A.M.
--000--

THE COQURT: Good morning. This is CV20-01650. It
is captioned as Susan Hopkins versus Cannon Cochran
Management Services and others. Mr. Leslie appears for
Ms. Hopkins, the petitioner. Mr. Lucas Foletta appears
for respondents, Washoe County and Cannon Cochran.

I thought about wvacating the arguments after
reading the moving papers, the briefs, and then I
didn't, because I have experience, I would say some
significant experience, in administrative appeals and
the Administrative Procedures Act, but I don't have
deep experience with work-related injuries. I mean,
I've been floating over SIIS and workers' comp for a
couple of decades. I've certainly read my share, 50 or
more cases over those years, but the cases that were
cited axe all contemporary in our modern time and
there's kind of an analytical framework to these cases
in that there are different elements and then
sub-concepts within elements. And when I reread the
briefs, I thought I would like to hear from counsel. I
hope it is not a waste of your time or inefficient,

I'm actually intrigued by respondents' very strong

assertion about my limited deferential role.
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Conceptually we all know my role is limited and
deferential, but there seems to be a disagreement as
to -- as to the existence of facts, the appeals
officer's analysis or recitation of facts, whether I'm
being invited to substitute my own judgment and so
forth.

And so in addition to the analytical framework of
this workers' compensation question, I invite you to
travel quickly over my standard of review. I have read
the cases you've cited. I have several questions here,
but I think I'll await your arguments just choosing to
emphasize what you think your strongest points are with
the understanding that I've read your briefs.

So, Mr. Leslie, you shall begin.

MR. LESLIE: Thank you, Your Honor. And good
morning.

THE COURT: Good morning.

MR. LESLIE: I'm Mr. Leslie, and it's my privilege
to represent the petitioner in this matter, Susan
Hopkins.

Last night, Judge, I was taking a walk and I looked
up at the sky and I looked at the stars and I
remembered my sister-in-law who is a vision therapist

telling me that you can't see all the stars when you
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focus on one, you have to move your head a little bit.
The rods in your eye pick up some of the light and the
cones pick up other. And I thought that was a perfect
description for this appeal in that it -- there is
liability here, but you have to take a slightly
different angle in order to see it.

Your Honor, what I had intended to establish this
morning, and I intend to do so, and I will also, of
course, address your concerns about whether there would
be deference or not, but I wanted to establish to your
satisfaction that, number one, this is an employment
risk and, number two, it is an employment risk because
as you saw this in my brief she was on the clock.

Just as there is liability and just as there are
stars you need to look at from a slightly different
angle, that's what we have here. Your Honor, you
may it seems like you were almost looking at my
outline of things to talk about, because I did want to
discuss the finer points of workers' compensation and
some of the things that you alluded to. And I'm glad
that you have a background.

But this case has liability aspects that are very

similar to other concepts in workers' compensation. We
have a "going and coming rule," for example. You can't
5
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receive benefits from the NIIA if you're going to work
or you're coming home, but there are exceptions to
that. And the rule is defined by the exceptions. If
you're on a special errand, if you're engaged in other
activities that are very work related, then even if
you're going to or coming from work you have liability.

If my boss said to me, for example, "Clark, could
you drop this off at the post office on your way home,"
if I went directly from work to the post office and in
the course of that was injured, well, I would have a
workers' compensation claim. But if I departed to have
a quick beer with a friend before I went to the post
office, during that departure period if I was injured I
would not have a workers' compensation claim.

There is the parking lot rule. You're coming to
work, but you're not quite at work yet, you're not
checked in, but if you're injured in the parking lot
you'll probably make a recovery. Similar to, but
eXactly once again like this case, it's a slight angle
off, we have traveling employee cases where 1f you're
traveling on behalf of your employer and you're walking
around the hotel one night and you're injured, you're
considered injured arising out of and in the course of

your employment,.
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We even have a recent case where an individual was
in Texas to go to a conference and he hooked up with a
client and on a Sunday they were riding ATVs, it
flipped over, he died. That was considered
compensable.

Here, Your Honor, what we have is an employee who
was granted in a contractual obligation from her
employer where she would continue to be on the clock
even if she was taking a 20-minute break, two of which
she was guaranteed in the course of her job. Here we
know that the employer was aware of the activities of
its employees during these break times because it even
sent out a warning to not go to certain places if you
are going to walk. That's what happened here.

So it's a little bit like a going and coming, it's
a little bit like a traveling employee, but it's not
quite either. But the defining factor here is that she
was working at the time that she was taking her break
in the sense that that was part of her employment
contract. Whether she sat at her desk or she took a
brief walk, that was part of the job.

It would be -- the situation would be much
different, and yet it would be the same in some ways,

if she decided to take her break by sitting in a chair,
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leaning back, taking a 20-minute power nap, falling
over because the chair was defective or she wasn't
watching what she was doing, falls and injures herself.
That would be compensable. But here because she was

70 feet away from the front door of her employer and
because her activity was characterized as recreational,
then it was determined that this incident did not arise
out of the employment.

Your Honor, I would harken back to your memories of
workers' compensation over the 20 years you mentioned.
You know that there are two primary concepts that have
to be established for liability. You have to show that
it was in the course of employment. And that's
basically time and place, were you at the job during
your work time and so forth. And then there's arising
out of. And that's the nexus or connection between the
actual job itself and then the injury.

This case is different from an employee who during
their unpaid work time at lunch goes out and has a
quick pickup basketball game with some friends and gets
injured. That is not work related. But here we have
an instance where that 20-minute period when she was
contractually guaranteed her break time, that was part

of work just as much it would be sitting at her desk or
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doing something that her employer asked her to do.

We have the additional fact here that the employer
was aware of the fact that its employees frequently
took walks. And it even took the extra step of warning
them about some problems at the convention center.

And as an aside, some day if anyone ever asks me

what is meant by the phrase "no good deed goes

unpunished,® I will point -- or cite this instance.
This was a good employer., It cared about its
employees. It saw that there was a concern and a worry

and a danger, so it warned its employees to stay away
from certain places. That involvement, plus the fact
that she was on the clock at the time that she was
injured, makes this a compensable case.

Now, my esteemed opponent, Mr. Foletta, says, well,
she didn’'t have to walk during that break time. And
that's certainly true. But it really is no different
than the case that we cited to you from Arizona where
the woman was on her paid break, she was in the break
room, she was going to go make a phone call to a
friend, she tripped, she fell, she got injured. The
Arizona Supreme Court found that that was compensable.
And we had to go ocutside of Nevada, because there is no

case directly on point.
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I do want to compliment Mr. Foletta. He's a fine
attorney. He wrote a very good brief. And he
articulates and argues that this is a neutral risk.
His brief is factual. It is accurate. It is
scholarly. And I'm going to keep his brief for the
explanation of neutral risk, because it's an excellent
presentation.

But you can't get around the facts on the record in
this case, Your Honor. And the fact and the law and
the record indicate that this was not a neutral risk.
Why? Because she was still under the employ of her
employer.

Now, just like the "going and coming rule," just
like the traveling employee rule, if there was any
evidence that she had departed, for example, she was
going to run to the drug store or she was going to see
a friend in a coffee shop, rather than just exercise as
she was known to do, and many other employees as well,
then that would be a departure and she would not be
entitled. But she was doing nothing more than walking
at a place that her employer said it's going to be
safe, and that's when she was injured.

So it doesn't really fly that she had options,

because regardless of where she exercised the option to
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enjoy her 20-minute break, that was a work activity,
Your Honor.

Now, let me, if I may, conclude my argument at this
point by addressing what you have stated, Your Honor.
Administrative law does present a lot of challenges to
an appealing party. I can't deny that. Great
deference is given to many of the decisions that are
made by an appeals officers. Again, I can argue that,
but I wouldn’'t win.

But we focus on the fact that the decision and
order characterizes my client's conduct at the time
that she was injured as a recreational activity. That
is inaccurate in the sense that she was engaged in an
activity that she was contractually guaranteed by her
employer and she was doing exactly what was
contemplated by the employer when she engaged in her
20-minute break time. That distinguished this claim
from any other citation that my opponent has brought to
the Court's attention.

Why is that significant? Because there is no
evidence in the record to support that conclusion that
this was a solely recreational act. When the appeals
officer determined that this was not a work activity,

that it was a recreational activity, there was no
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substantial evidence to support that conclusion. That
goes beyond the deference that we give to these
decisions and it does give Your Honor and this court
the power and the authority to make a ruling that
hopefully will rectify the error that occurred.

S0 there is deference, but like everything in the
law, when the mistake is egregious, when it's clear
error or when there, for example, is no substantial
evidence to support it, then 233B.135 says that this
Court has jurisdiction to render appellate relief. So
in that regard we presented it as an appealable issue.

One final note, Your Honor. To rule otherwise
would be to deny an entire class of otherwise qualified
injured workers from obtaining the benefits that they
have been statutory promised under the law. Every
employee who is on the clock when he or she has a break
time will not have the comfort of knowing that if
there's an injury that they'll be covered by workers'
compensation. Instead, if this decision is allowed to
remain, I don't know how many people are going to be
harmed because there will be a finding of no liability.
This case is a poster child in many ways for the type
of ¢laim that the defense bar would like to have

decided.
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We here at NAIW don't have the budget to take up
every case that we lose and we would like to see done,
but when we have a case that presents a wide range of
interests that would affect many of our clients down
the road, then we do decide to take an appeal. We
don't do it lightly and we don't do it often.

Here we are urging this Court to note the error
that was made, note that 233B.135 does grant this Court
jurisdiction to alleviate and to rectify a terrible
wrong that will occur not to just Ms. Hopkins but also
to many other classes of similar employees who have
every right to expect protection under the NIIA, but
this ruling might very well preclude that.

That concludes my comments at this time, Your
Honor.

THE COURT: Thank you.

MR. LESLIE: Thank you.

THE COURT: Mr. Foletta.

MR. FOLETTA: Thank you, Your Honor.

Not surprisingly I have a different view than
Mr. Leslie. And I think it's actually -- my view is
that Mr. Leslie has articulated the exact opposite of
what the impact of this decision will be.

Fundamentally what Ms. Hopkins via Mr. Leslie is

AA 374
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arguing is that activity that's undertaken by an
employee on a mandatory or contractually agreed-upon
break is any injury that occurs during that period of
time is per se compensable. And there is -- there is
simply no case law in our state to support that.

And as a consequence, we have to walk through, as
the appeals officer did, the fundamental workers'
compensation compensability analysis that Mr. Leslie
articulated. And that is determining whether the
injury arose out of and in the course of employment.
And appropriately the appeals officer concluded that
was not the case here.

But before, you know, walking through that, I think
what I would Jjust go back and say is that what
Mr. Leslie is asking you to do is establish new law in
the state of Nevada which would not it wouldn't
remedy a wrong here. It would in fact open up a whole
host of claims that have never before been compensable.

I mean, as we all know, there are any number of
thousands upon thousands of hourly workers in our state
who take, you know, contractually secured breaks or
lawfully entitled breaks at their employment. And this
would mean every single employee who walks to their car

at a break or walks around the block and trips and
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falls and breaks an ankle or breaks a toe, that that
injury would be compensable. And that's simply not the
case.

If it was the case, I think we would have seen
cases before now where the compensability of such
injuries had been established by the courts, but they
haven't.

Now, the fundamental reason they haven't is because
the going and coming doctrine, which is somewhat of a
misnomer, states that essentially when you're away from
work your claim -- injuries sustained away from the
workplace is not compensable unless there's a distinct
benefit associated with whatever you're doing away from
work for your employer.

THE COURT: I understand the Y“going and coming
rule," but when you're away from work you're not on the
clock. And that's the one -~ that's the one unusual
fact of this case. I don't know --

Ms, Clerk, start muting people, if you would,
please. I'm getting some feedback, a fairly
significant crackle and echo. It's almost as if I hear
a woman's voice right now.

I didn't interrupt Mr. Leslie, and I kind of feel

bad interrupting you, because I -- but I need you to
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confront the one fact that exists.

MR, FOLETTA: OCkay.

THE COURT: She was on the clock.

MR, FOLETTA: She was on the clock, but everyone
who takes a break is on the clock. And if they depart
from their place of employment and drive two miles and
get out of their car and fall in a pothole, that
doesn't -- that's not a compensable injury.

THE COURT: Held on. Somebody is calling in now.
I'm hearing buzzes.

We think it's you, Mr. Foletta. Everybody else is

muted.
MR. FOLETTA: Okay. My phone -- let's see. Let me
silence that. I don't hear any voices.

THE COURT: I hope I don't convey that I'm grouchy.
I'm not generally grouchy with COVID like the rest of
us. It just makes our work difficult. But I really
have to be able to hear.

I didn't interrupt Mr. Leslie. I could have. This
whole category of a traveling employee is difficult to
reconcile with a lunchtime employee who is ncot on the
clock. He's essentially made a concession regarding --

I'm just getting feedback.

S0 1if you'll answer my question I'll be gquiet again
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and, that is, she was on the clock. Now, I know that
she didn't have to walk. I might even disagree with
the argument that she was funneled into a certain
location for her walk, but it's not like she was
driving home, going to or coming from. So go ahead,
please.

MR. FOLETTA: So what Gorsky said, which is a case
cited, I believe, by both Mr. Leslie and us, is that in
order for an injury to arise out of emplcocyment, the
employee must be reascnably performing his or her
duties. And so there are many -- there are workplace
incidents where workers are injured while they're
literally at work working but are not compensable,
because, for example, the risk associated with that
injury is personal.

For example, this is -- this is Gorsky who had
epilepsy and falls at work. OQkay, he's working, he's
there, and whether he's on the clock is not the
dispositive factor in determining compensability,
because one has to be -- there's two parts to the test.
One has to be reasonably performing their duties and
they have to be -- the injury has to occur as a result
of an employment risk that is a risk inherent in

employment, or it has to be a neutral risk, the risk of

17

AA 38¢




[

o8]

W

Y

[&)]

[2)]

~J

o]

O

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

which is heightened because 0of the nature of the
employment.

And so -- and that's why I say that the fundamental
analysis is what you have to walk through here to
determine the outcome of the case. And sco if you walk
through that analysis and you ask, well, was this
person reasonably performing his or her duties, the
answer is clearly no. She was walking on a break.
That's not performing her duties as an employee of the
health district.

And then if you ask, well, what type of risk was
this, was this an employment risk, that is, a risk, you
know, inherent in the nature of the employment, that's
clearly not the case, because she tripped over a
portion of the sidewalk that was raised or, you know,
sort of out of -- you know, it was broken or busted or
however you want to characterize it. And so that's not
a risk that's inherent in the nature of her employment.

THE COURT: I understand what you're saying. I'm
having a hard time understanding how an ATV ride on
Sunday is performing services for the employer. I
understand that there is a traveling employee category
that concededly doesn't exist here. How does an

employee who rides an ATV on Sunday fall in the
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employer's work so that the conduct is related in some
way as you're asserting?

MR. FOLETTA: 1In a case of a traveling employee the
idea is that the employee is picking up their life at
the request of the employer and taking it somewhere
else. And so what the cases with the Nevada Supreme
Court have said is that attending to one's personal
comfort while you're a traveling employee does not take
you out of the course and scope of your employment
because you pick yourself up and all of your needs that
otherwise would be personal t¢ you and not -- you know,
have no relationship to the workplace, but you've
transferred them because your employer has asked you to
go to another place.

And so the courts have extended compensability in
those instances because of the nature of the request of
the employer to take your life somewhere else for a
week. Now, I have to say I don't particularly agree
with the idea that that ATV ride incident should have
been compensable. That seems to me to have gone too
far afield of the personal comfort doctrine, but
nonetheless, you know, it is compensable,

THE COURT: So the personal comfort rule is

narrowly confined to the traveling employee?
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MR. FOLETTA: Yes.

THE COURT: &nd has no spillover into the other
categories or concepts?

MR. FOLETTA: Correct. And the reason that -- the
reason -- I think the reason that it doesn't -- or that
is doesn't is evident by the fact that we have a
perscnal comfort rule in the first place. The personal
comfort rule extends liability for traveling employees
which implicitly means that it imposes liability for
instances that wouldn't —-- which would not otherwise be
compensable because the person was not traveling.

And so if you extend the personal comfort doctrine
to non-traveling employees, sort of the exception that
is the personal comfort doctrine now swallows the rule
which is that recreational activity or activity
unrelated to the workplace that results in an injury is
not compensable.

And what I would point you to is kind of one of the
boundaries here that's important to keep in mind is the
Holt case which we cite in which the Nevada Supreme
Court said, quote, "Recreational activities should not
be deemed within the course and scope of employment
unless a regular incident of employment, or required by

the employer, or of direct benefit to the employer
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beyond the intangible value of employee health and
morale common to all kinds of recreational and social
life."

That is the court -- s0 there's another category of
cases., There is going and coming, there is traveling
employee, and then there are these recreational cases.
And we have these cases where these people live on
their work site. And the gquestion in some of those
cases is, okay, if you live there and then you
undertake recreational activity and you get injured,
how do you analyze that. And then you get a series of
somewhat interesting fact patterns.

But what the court is saying —- the rule in Holt is
that, look, there are going to be certain instances
where recreational activity is undertaken in and arcund
the workplace, but what is not compensable are those
activities that have nothing more than intangible wvalue
to the employer.

And so the court is clearly trying to ensure in all
of these cases that there's a sufficient nexus between
the employee-employer relationship before establishing
compensability. And in this case the claimant is
asking to go much further thanm the Nevada Supreme Court

has ever gone.
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As far as we've gone are some recreational cases
where the employer has provided all the means of
undertaking the recreation and where the employee is
literally living at the job site, so where they give
them a bicycle and they ride it and they fall. That's
not what happened here.

They've extended it to traveling employees who g¢go
for a job and during a break perhaps trip, fall, break
their ankle. They've extended it with the exception to
the "going and coming rule" by saying, okay, if there's
distinct benefit to the employer you can get
compensability.

But as Mr. Leslie I think concedes, you can't apply
any of those tests to this case and determine
compensability. It has to be a new -- this would be
new law. And there's just nothing justifying it,
because when you walk through the core analysis it
doesn't work.

With that I think I would like to address the
standard of review., The standard of review is - I
mean, there's a couple points as you're already aware.
For one, on questions of law certainly you have de nova
review. You can determine that the appeals officer

made a legal error in the sense that he misunderstood
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or misstated the appropriate legal principle, but in
that case that is not the case here. BAnd I don't even
think Mr. Leslie is arguing that.

As to evidentiary matters, the issue is whether the
decision is based on substantial evidence. If there is
substantial evidence to support the factual findings
that the hearing officer made and he correctly stated
the law in applying the law to those findings, then
the result must be affirmed.

Now, here, as we say in our brief, our view is that
there clearly was substantial evidence. And if you
read through the appeals officer's order I think it's
hard to argue that there wasn't. As I understand
Mr. Leslie's argument, he is saying essentially that
the hearing officer or the appeals officer incorrectly
determined or that there was no substantial evidence to
support the idea that the claimant in this case
undertocok recreational activity.

I just -- I fundamentally disagree with that. And
we provide record cites in our brief relating teo the
portion of the decision where the hearing officer
addresses the nature of the activity. But I would also
say that while that is a factual finding, it is

somewhat derivative of the legal frameworks that we
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have. 1In other words, I don't think there is any
question that the claimant here was walking in a
recreational way in the sense that she was taking a
walk on her break. That's recreational activity.

The guestion is whether the law requires a
characterization of it as something else for purposes
of claimed compensability. And the hearing officer
correctly walked through all the various tests and
concluded that it was not the case. And he also
specifically referenced, you know, the map that was
given to the claimant and the nature of the break being
mandatory or contractually obligated.

And so all the fundamental facts that Mr. Leslie is
arguing here were specifically addressed by the appeals
officer. Mr. Leslie may not agree with the
characterization of those things, but the hearing
officer not only assessed them but there certainly was
substantial evidence to support the conclusions that he
reached.

So with that, Your Honor, I'll take any questions
or turn it back over to Mr. Leslie,

THE COURT: Thank you.

One thing that I really liked about your brief,

Mr. Leslie, is that your reply was actually a reply as
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opposed to a cut-and-paste cumulative argument. So I
trust that your rebuttal arguments, if any, will be
directly responsive to what was argued by Mr. Foletta.

MR. LESLIE: Am I okay? Can you hear me?

THE CCURT: Yes.

MR. LESLIE: Okay. Everything that Mr. Feletta has
brought up brings us to the gquestion of what were the
employees at this business supposed to do during their
contractually promised and mandated break. They didn't
provide a little cocoon where they were to sit for 20
minutes. They didn't provide a special break room
where they were to go for 20 minutes. And unlike some
of the cases we have, the employer didn't say that you
can't leave the building during the period of time that
you're engaged in your break.

And in the Phillips case that was exactly the case
where the casino required its employees to use its
break room during their break times and they couldn't
leave the casino. They could have done that, but they
didn't.

The benefit that is referenced by Mr. Foletta that
that is necessary for this activity to be deemed
arising out of employment does exist here. The benefit

to the employer is that it complies with a contract
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that it executed that promised its employees a break
time. This is not a situation where there was a
departure.

So when Mr. Foletta tries to open up the dam and he
says that this is going to open up all kinds of
liability, no, it is going to be a decision that is
consistent with the law, because as you pointed out
from the very beginning, Your Honor, the overriding
differential fact in this claim is that she was on the
clock.

And so when you ask the question what are you
supposed to do during your break, she was doing exactly
what was contemplated by her employer. How do we know
that? Because the employer sent out a warning to all
of the people that it knew walked where they should and
where they shouldn't go.

Also in terms of the nexus and that the judge
found -- the appeals officer found that this was a
recreational type of an activity, that's in the eye of
the beholder. Again, I come back to my original point,
what were the employees supposed to do during this
20-minute --

THE COURT: But if it's in the eye of the beholder,

which it may be, and you and I might disagree with that
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factual characterization, do I have the authority to
disagree and say it was not recreaticnal?

MR. LESLIE: Yes, you do, Your Honor. We cite you
to several cases, but a decision that lacks substantial
evidence, for example, is subject to appellate review,
That's the Cannon Cochran case that we cite to you. We
can have our courts review decisions that are made.

And to that we cite you to the Star Insurance case and
so forth.

It is not just in the eye of the beholder, Your
Honor, because as you pointed out, we have a record and
we have undisputed facts that show that she was
contractually promised the 20-minute period. The
employer knew that many of its employees took walks.
The employer actively engaged into suggesting to the
employees where to walk and whatnot.

Those facts take this out of the usual situation
where there is an injury that occurs that's not
immediately on the job site. You have the power to
correct that mistake, because contrary to what my
esteemed opponent says, there were no facts to support
that this was a recreational activity. Also, this was
& benefit to the employer because it allowed the

employer to abide by the terms of the contract.
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With that, Your Honor, if you have any questions I
would be happy to answer them,

THE COURT: Well, I want to comment on something
else that Mr. Leslie said. Mr. Leslie was gracious in
the way he described Mr. Foletta's brief. I have a
note here to compliment both attorneys about their
written work. I wish every lawyer could be a judge for
a short period of time just to see the wide range of
professional services that are reflected in lawyering.

I sometimes read briefs and moving papers where I
wonder where the law is and where -- I'm saying this to
be absurd and illustrate, not to be literal or mean,
but I wonder when Jerry Springer is going to come on to
the show, because it's just this -- it's just this
diversion away from the narrow, limited role of the
court.

And I just thought the tone of your briefs were
really good and I thought your research and your
writing style was really good. I wish that every one
of my cases had these written papers. And then your
oral arguments today certainly follow the standard you
set. So I have to pick a winner and loser in these
types of cases. It is what it is. But you've both

embodied the professionalism that is so important in
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our work and in this department, so thank you,

I'll have a transcript of this proceeding,
Ms. Reporter.

I don't always order that, but I'm going to. I
would like to reflect a little more. My sense is that
Mr. Leslie acknowledges the challenge of the appeal and
my sense is that it's not as clear as Mr. Foletta
suggests. I really want to be true to my role as set
forth in the procedures act and not substitute my
judgment, but I want to reengage in this analytical
framework. So I1I'll have a transcript.

That's my signal, counsel, that the decision is not
coming tomorrow,

MR. LESLIE: Thank you, Your Honor.

THE COURT: All right. Thanks, everybody. Court
will be in recess.

(The proceedings were concluded at 11:19 a.m.)
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STATE OF NEVADA }
) ss8.
COUNTY OF WASHCE )

I, LORI URMSTON, Certified Court Reporter, in andg
for the State of Nevada, do hereby certify:

That the foregoing proceedings were taken by me
at the time and place therein set forth; that the
proceedings were recorded stenographically by me and
thereafter transcribed via computer under my
supervision; that the foregoing is a full, true and
correct transcription of the proceedings to the best
of my knowledge, skill and ability.

I furthexr certify that I am not a relative nor an
employee of any attorney or any of the parties, nor am
I financially or otherwise interested in this action.

I declare under penalty of perjury under the laws
of the State of Nevada that the foregoing statements
are true and correct.

DATED: At Reno, Nevada, this 11th day of

March, 2021.

LORI URMSTON, CCR #51
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