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IN THE SUPREME COURT OF THE STATE OF NEVADA 

*** 

AEROGROW INTERNATIONAL, 
INC.,  

Petitioner,  
vs.  

EIGHTH JUDICIAL DISTRICT 
COURT OF THE STATE OF 
NEVADA, IN AND FOR CLARK 
COUNTY, THE HONORABLE 
ELIZABETH GONZALEZ, 

                    Respondents, 

and  

BRADLEY LOUIS RADOFF, FRED 
M. ADAMCYZK, THOMAS C. 
ALBANESE, WILLIAM A. 
ALMOND, III, MICHAEL S. 
BARISH, GEORGE C. BETKE, JR. 
2019 TRUST, DIANA BOYD, ANNE 
CAROL DECKER, THOMAS H. 
DECKER, THE DEUTSCH FAMILY 
TRUST, JOHN C. FISCHER, 
ALFREDO GOMEZ, ALFREDO 
GOMEZ FMT CO CUST IRA 
ROLLOVER, LAWRENCE 
GREENBERG, PATRICIA 
GREENBERG, KAREN HARDING, 
H.L. SEVERANCE, INC. PROFIT 
SHARING PLAN & TRUST, H.L. 
SEVERANCE, INC. PENSION PLAN 
& TRUST, DANIEL G. HOFSTEIN, 
KEVIN JOHNSON, CANDICE 
KAYE, LAURA J. KOBY, CAROLE 

Case Number:  

District Court Case Number:  
A-21-827665-B (Lead Case), Dept. XI 

PETITIONERS’ APPENDIX 
(VOLUME 3 OF 12) 

FOR WRIT OF MANDAMUS TO 
REVERSE DISTRICT COURT’S 

ORDER GRANTING JOINT 
MOTION TO COMPEL 

Electronically Filed
May 13 2021 11:44 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82895   Document 2021-13780
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L. MCLAUGHLIN, BRIAN PEIERLS, 
JOSEPH E. PETER, ALEXANDER 
PERELBERG, AMY PERELBERG, 
DANA PERELBERG, GARY 
PERELBERG, LINDA PERELBERG, 
THE REALLY COOL GROUP, 
RICHARD ALAN RUDY 
REVOCABLE LIVING TRUST, 
JAMES D. RICKMAN, JR., JAMES 
D. RICKMAN, JR. IRREVOCABLE 
TRUST, PATRICIA D. RICKMAN 
IRREVOCABLE TRUST, ANDREW 
REESE RICKMAN TRUST, SCOTT 
JOSEPH RICKMAN IRREVOCABLE 
TRUST, MARLON DEAN 
ALESSANDRA TRUST, BRYAN 
ROBSON, WAYNE SICZ IRA, 
WAYNE SICZ ROTH IRA, THE 
CAROL W. SMITH REVOCABLE 
TRUST, THOMAS K. SMITH, 
SURAJ VASANTH, CATHAY C. 
WANG, LISA DAWN WANG, 
DARCY J. WEISSENBORN, THE 
MARGARET S. WEISSENBORN 
REVOCABLE TRUST, THE 
STANTON F. WEISSENBORN IRA, 
THE STANTON F. WEISSENBORN 
REVOCABLE TRUST, THE 
STANTON F. WEISSENBORN 
IRREVOCABLE TRUST, THE 
NATALIE WOLMAN LIVING 
TRUST, ALAN BUDD 
ZUCKERMAN, JACK WALKER, 
STEPHEN KAYE, THE MICHAEL S. 
BARISH IRA, AND THE 
ALEXANDER PERELBERG IRA, 

Real Parties in Interest.    
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BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

KIRK B. LENHARD, ESQ.  
NV Bar No. 1437 
MAXIMILIEN D. FETAZ, ESQ. 
NV Bar No. 12737 
TRAVIS F. CHANCE, ESQ.  
NV Bar No. 13800 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614

JONES DAY  

MARJORIE P. DUFFY, ESQ.  
(pro hac vice submitted) 
325 John H. McConnell Boulevard, 
Suite 600 
Columbus, OH 43215 
Telephone:  614.469.3939 

ASHLEY F. HEINTZ, ESQ. 
(admitted pro hac vice) 
1420 Peachtree Street, N.E.,  
Suite 800 
Atlanta, GA 30309 
Telephone:  404.521.3939
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CERTIFICATE OF SERVICE 

Pursuant to Nev. R. App. P. 25, I certify that I am an employee of Brownstein 

Hyatt Farber Schreck, LLP, and that on this 13th day of May, 2021, I electronically 

filed, served, and sent via United States Mail a true and correct copy of the above 

and forgoing that, in accordance therewith, I caused a copy of the PETITIONERS’ 

APPENDIX (VOLUME 3 of 12) FOR WRIT OF MANDAMUS TO REVERSE 

DISTRICT COURT’S ORDER GRANTING JOINT MOTION TO COMPEL

to be hand delivered, in a sealed envelope, on the date and to the addressee(s) shown 

below: 

Court: 

Judge Elizabeth Gonzalez 
Eighth Judicial District of Clark County 
Regional Justice Center 
200 Lewis Ave.  
Las Vegas, NV 89155 

Real Parties in Interest: 

Terry A. Coffing, Esq.  
Marquis Aurbach Coffing 
10001 Park Run Drive 
Las Vegas, Nevada 89145 

Attorneys for Real Party in 
Interest BRADLEY LOUIS 
RADOFF

J. Robert Smith 
SIMONS HALL JOHNSTON PC  
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 

Attorneys for Real Parties in Interest 
FRED M. ADAMCYZK, THOMAS C. 
ALBANESE, WILLIAM A. ALMOND, 
III, MICHAEL S. BARISH, GEORGE 
C. BETKE, JR. 2019 TRUST, DIANA 
BOYD, ANNE CAROL DECKER, 
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THOMAS H. DECKER, THE 
DEUTSCH FAMILY TRUST, JOHN C. 
FISCHER, ALFREDO GOMEZ, 
ALFREDO GOMEZ FMT CO CUST 
IRA ROLLOVER, LAWRENCE 
GREENBERG, PATRICIA 
GREENBERG, KAREN HARDING, 
H.L. SEVERANCE, INC. PROFIT 
SHARING PLAN & TRUST, H.L. 
SEVERANCE, INC. PENSION PLAN 
& TRUST, DANIEL G. HOFSTEIN, 
KEVIN JOHNSON, CANDICE KAYE, 
LAURA J. KOBY, CAROLE L. 
MCLAUGHLIN, BRIAN PEIERLS, 
JOSEPH E. PETER, ALEXANDER 
PERELBERG, AMY PERELBERG, 
DANA PERELBERG, GARY 
PERELBERG, LINDA PERELBERG, 
THE REALLY COOL GROUP, 
RICHARD ALAN RUDY REVOCABLE 
LIVING TRUST, JAMES D. 
RICKMAN, JR., JAMES D. RICKMAN, 
JR. IRREVOCABLE TRUST, 
PATRICIA D. RICKMAN 
IRREVOCABLE TRUST, ANDREW 
REESE RICKMAN TRUST, SCOTT 
JOSEPH RICKMAN IRREVOCABLE 
TRUST, MARLON DEAN 
ALESSANDRA TRUST, BRYAN 
ROBSON, WAYNE SICZ IRA, WAYNE 
SICZ ROTH IRA, THE CAROL W. 
SMITH REVOCABLE TRUST, 
THOMAS K. SMITH, SURAJ 
VASANTH, CATHAY C. WANG, LISA 
DAWN WANG, DARCY J. 
WEISSENBORN, THE MARGARET S. 
WEISSENBORN REVOCABLE 
TRUST, THE STANTON F. 
WEISSENBORN IRA, THE STANTON 
F. WEISSENBORN REVOCABLE 
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TRUST, THE STANTON F. 
WEISSENBORN IRREVOCABLE 
TRUST, THE NATALIE WOLMAN 
LIVING TRUST, ALAN BUDD 
ZUCKERMAN, JACK WALKER, 
STEPHEN KAYE, THE MICHAEL S. 
BARISH IRA, AND THE ALEXANDER 
PERELBERG IRA

/s/  Wendy Cosby 
An employee of Brownstein Hyatt Farber Schreck, LL



Case Number: A-21-829854-B

Electronically Filed
3/24/2021 8:13 AM
Steven D. Grierson
CLERK OF THE COURT

PA00274



1 Severance, Inc. Profit Sharing Plan & Trust, H.L. Severance, Inc. Pension Plan & Trust, Daniel G. 

2 Hofstein, Kevin Johnson, Candice Kaye, Laura J. Koby, Carole L. McLaughlin, Brian Peierls, 

3 Joseph E. Peter, Alexander Perelberg, Amy Perelberg, Dana Perelberg, Gary Perelberg, Linda 

4 Perelberg, The Really Cool Group, Richard Alan Rudy Revocable Living Trust, James D. Rickman, 

5 Jr., James D. Rickman, Jr. Irrevocable Trust, Patricia D. Rickman Irrevocable Trust, Andrew Reese 

6 Rickman Trust, Scott Joseph Rickman Irrevocable Trust, Marlon Dean Alessandra Trust, Bryan 

7 Robson, Wayne Sicz IRA, Wayne Sicz Roth IRA, The Carol W. Smith Revocable Trust, Thomas 

8 K. Smith, Suraj Vasanth, Cathay C. Wang, Lisa Dawn Wang, Darcy J. Weissenborn, The Margaret

9 S. Weissenborn Revocable Trust, The Stanton F. Weissenborn IRA, The Stanton F. Weissenborn

10 Revocable Trust, The Stanton F. Weissenborn Irrevocable Trust, The Natalie Wolman Living Trust, 

11 and Alan Budd Zuckerman ( collectively herein "Plaintiff-Intervenors") hereby respectfully submit 

12 their Motion to Intervene on an Order Shortening Time. This Motion is based upon NRCP 24, NRS 

13 12.130 and NRS 30.130, the following memorandum of points and authorities, the pleadings and 

14 papers on file in this action, the accompanying exhibits, and any oral argument the Court may wish 

15 to entertain. 
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SIMONS HALL JOHNSTON PC 

MIT (NSB #10992) 

PSEN (NSB #14065) 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Telephone: (775) 785-0088 

Attorney for Proposed Plaintiff-Intervenors 
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12th April

a9:00

April 6, 2021.

April 9, 2021.

DATED this 24th day of March, 2021.
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Marquis Aurbach Coffing 

Terry A. Coffing, Esq. 

Nevada Bar No. 4949 

Alexander K. Calaway, Esq. 

Nevada Bar No. 15188 

10001 Park Run Drive 

Las Vegas, Nevada 89145 

Telephone: (702) 382-0711 

Facsimile: (702) 382-5816 

tcoffing@maclaw.com  

acalaway@maclaw.com  

Attorneys for Plaintiff  

Additional Counsel on Signature Page 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

BRADLEY LOUIS RADOFF, 

Plaintiff, 

vs. 

CHRIS HAGEDORN, an individual; H. 
MACGREGOR CLARKE, an individual; 
DAVID B. KENT, an individual; CORY 
MILLER, an individual; PATRICIA M. 
ZIEGLER, individual; JAMES 
HAGEDORN, an individual; PETER 
SUPRON, an individual; AEROGROW 
INTERNATIONAL, INC., a Nevada 
Corporation; AGI ACQUISITION SUB, 
INC., a Nevada Corporation; SMG 
GROWING MEDIA, INC., an Ohio 
Corporation; THE SCOTTS MIRACLE-
GRO COMPANY, an Ohio Corporation; 
DOES I through X, inclusive; and ROE 
CORPORATIONS I through X, inclusive. 

Defendants. 

Case No.: A-21-829854-B 
Dept. No.: 13 

 

 

 

HEARING REQUESTED 

 
PLAINTIFF’S AND PLAINTIFF-INTERVENORS’ JOINT MOTION TO 

COMPEL/DETERMINE COMPLIANCE WITH NRS 92A, OR ALTERNATIVELY, 
INJUNCTIVE RELIEF, ON AN ORDER SHORTENING TIME 

 / / 

/ / 

/ / 
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Electronically Filed
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Steven D. Grierson
CLERK OF THE COURT
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Plaintiff Bradley Louis Radoff (“Plaintiff”), by and through his attorneys, Marquis 

Aurbach Coffing, and Plaintiff-Intervenors,1 by and through their attorneys Simons Hall & 

Johnston, hereby submit their Joint Motion to Compel/Determine Compliance with NRS 92A, or 

Alternatively, Injunctive Relief on an Order Shortening Time.  This Motion is made and based 

upon the pleadings and papers on file herein, the Memorandum of Points & Authorities attached 

hereto, and any oral argument allowed by counsel at the time of hearing.  

MARQUIS AURBACH COFFING 

By /s/ Terry A. Coffing      
Terry A. Coffing, Esq. 
Nevada Bar No. 4949 
Alexander K. Calaway, Esq. 
Nevada Bar No. 15188 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorney(s) for Plaintiff 

 

SIMONS HALL JOHNSTON PC 

 
 

By /s/ J. Robert Smith     
J. Robert Smith 
Nevada Bar No. 10992 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Attorneys for Plaintiff-Intervenors 

  
 

 
 
 
 
 
 
 
 
 
 
 
 

 
1 Plaintiff-Intervenors are 52 stockholders of AeroGrow International, Inc. who are similarly 
situated to Plaintiff and who recently filed a Motion to Intervene in this action in light of claims 
and issues herein that will affect their rights and obligations. The names of the Plaintiff-Intervenors 
are set forth in the Motion to Intervene. 
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ORDER SHORTENING TIME 

Upon the Declaration of Terry A. Coffing, Esq., and good cause appearing therefore, 

IT IS HEREBY ORDERED, ADJUDGED, and DECREED that the time for hearing of the 

above-entitled matter will be shortened and will be heard on the ____ day of March, 2021 at the 

hour of ____________ ____.m. in Department 13 of the Eighth Judicial District Court, located at 

the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155. 

Opposition Briefs will be due:      

Any Reply Briefs will be due:      

       
DISTRICT COURT JUDGE 
 

Submitted by: 
 
MARQUIS AURBACH COFFING 

By  Terry A. Coffing  
Terry A. Coffing, Esq. 
Nevada Bar No. 4949 
Alexander K. Calaway, Esq. 

Nevada Bar No. 15188 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Plaintiff 

 

SIMONS HALL JOHNSTON PC 

 
 
By  J. Robert Smith  
J. Robert Smith 
Nevada Bar No. 10992 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Attorneys for Plaintiff-Intervenors 
  

April
15th

9:00 a

DATED this 24th day of March, 2021.

April 7, 2021.

April 13, 2021.
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DECLARATION OF TERRY A. COFFING, ESQ. IN SUPPORT OF ORDER 
SHORTENING TIME 

Terry A. Coffing, Esq. declares as follows: 

1. I am a shareholder with the law firm of Marquis Aurbach Coffing, counsel for 

Plaintiff in the above-stated action. 

2. I am duly licensed to practice law in the State of Nevada and have personal 

knowledge of and I am competent to testify concerning the facts herein. 

3. Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the 

State of Nevada that the foregoing is true and correct. 

4. Along with my co-counsel, I represent Plaintiff who was the owner of 559,299 

shares of AeroGrow International, Inc. (“AeroGrow”) common stock.  In November of 2020, 

AeroGrow announced that it was going to be acquired by The Scotts Miracle-Gro Company 

(“SMG”) who already owned 80.5% of the outstanding shares of AeroGrow.   

5. As part and parcel of this merger, AeroGrow provided notice to the public that there 

are dissenter’s rights pursuant to NRS 92A et seq.   

6. Pursuant to this notice, the undersigned provided a Notice of Intent to Demand 

Payment for Shares (attached hereto as Exhibit A) on February 19th, well in advance of the 

proposed merger date of February 23rd.  

7. Pursuant to NRS 92A.430, AeroGrow was required to send a Dissenter’s Notice 

package. AeroGrow failed to do so. Upon information and belief, AeroGrow may have provided 

notice to some dissenters, an example is attached hereto as Exhibit B.  

8. On March 15, 2021, Plaintiff filed a First Amended Complaint (“FAC”) specifically 

alleging AeroGrow’s violation of the statute and seeking declaratory relief that any deadlines 

imposed upon Plaintiff would be tolled or otherwise reset until the Court could resolve the issue.   

9. Subsequently on March 17, 2021, I received the attached correspondence (attached 

hereto as Exhibit C), from counsel on behalf of AeroGrow indicating that they did not believe that 

my client maintained any dissenter’s rights by virtue of the fact that there was no consent from the 

transfer agent attached to the Notice of Intent to Dissent.   
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10. In taking this erroneous position, my client is effectively precluded from 

proceeding forward with the appraisal/valuation process that is specifically provided for by statute.  

11. An order shortening time is necessary for this court to correct AeroGrow’s 

misinterpretation of the statute and reset any deadlines until proper notice is provided.  

Alternatively, Plaintiff further requests injunctive relief to prevent the Defendants from further 

denying Plaintiff its rights.   

Dated this 24th day of March, 2021. 

/s/ Terry A. Coffing      
Terry A. Coffing, Esq. 
 
 

MEMORANDUM OF POINTS & AUTHORITIES 

I. NATURE OF THE ACTION 

AeroGrow entered into an Agreement and Plan of Merger (“Merger Agreement”) with 

SMG, its wholly owned subsidiary, SMG Growing Media, Inc. (“SMG Growing Media”), and 

AGI Acquisition Sub, Inc. (“Merger Sub”), a direct, wholly owned subsidiary of SMG Growing 

Media (collectively “Scotts”), for the grossly inadequate consideration of $3.00 per share.  

At the time, SMG owned approximately 80.5% of AeroGrow’s common stock through 

SMG Growing Media. As controlling stockholder, Scotts owes fiduciary duties to minority 

stockholders. However, as described in in the FAC, Scotts violated its duties by forcing a Merger 

that was fundamentally flawed and unfair to minority shareholders (including Plaintiff). Among 

other things, Scotts engaged in manipulative conduct in order to acquire AeroGrow at a substantial 

discount to its true value.  

Separate and apart from Plaintiff’s breach of fiduciary duty claims, Plaintiff has also 

asserted that AeroGrow violated Nevada’s Dissenter’s Rights Statute, NRS 92A.300, et seq.  

Nevada’s Dissenter’s Rights Statute (hereinafter the “Statute”) allows stockholders to dissent from 

certain corporate actions, such as a merger, and seek the fair value of their shares. That statute sets 

forth an orderly process for initial notices, demand, payment, and ultimately fair value 

determination for the shares. Because AeroGrow was merging with another corporation, it was 
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required to notify its stockholders about a shareholder’s meeting to vote on the merger, and to state 

whether its stockholders would have dissenter’s rights. 

On or about January 22, 2021, AeroGrow provided public notice of the meeting to vote on 

the merger by filing a Schedule 14A with the United States Securities and Exchange Commission 

(the “Proxy”). See Exhibit F, attached hereto. In that Proxy, AeroGrow announced the 

shareholder’s meeting to vote on the merger would be February 23, 2021 at 10:00 a.m.  Id. at pg. 

9. AeroGrow also confirmed that its stockholders are entitled to assert dissenters’ rights under 

NRS 92A. Id. at pgs. 9, 80, 91, Annex C-1. The vote was a fait accompli as Defendants failed to 

structure it in any way that would have protected the rights of minority stockholders – which is 

entirely consistent with what they are doing now. 

Under Nevada’s Dissenter’s Rights Statute, before a stockholder can actually exercise 

dissenter’s rights, a stockholder must first notify the corporation (in this case AeroGrow) in writing 

of the stockholder’s “intent” to demand payment for shares “before the [merger] vote is taken.”  

NRS 92A.420(1)(a) (emphasis added). This is merely a “prerequisite” notice to allow the 

corporation to, among other things, ascertain the universe of possible dissenting stockholders and 

to estimate how much of a cash payment may be required.2 As NRS 92A.420 states in pertinent 

part:   

1.  If a proposed corporate action creating dissenter’s rights is submitted to a 

vote at a stockholders’ meeting, a stockholder who wishes to assert dissenter’s 

rights with respect to any class or series of shares: 

      (a) Must deliver to the subject corporation, before the vote is taken, written 

notice of the stockholder’s intent to demand payment for his or her shares if 

the proposed action is effectuated.  (emphasis added). 

Importantly, this is not the deadline to actually assert dissenter’s rights, but is merely a perquisite 

notice of intent that a stockholder may assert dissenter’s rights at a later date.   

 Nevada’s Dissenter’s Rights Statute also distinguishes between “stockholders of record” 

and “beneficial stockholders.” NRS 92A.305 and 92A.330. Stockholders of record are those in 

whose name shares are registered in the records of the corporation, while beneficial stockholders 

are those whose shares are held in a voting trust or by a nominee as the stockholder of record. Id.  

 
2 C.f. Model Business Corporation Act, Section 13.21, official comments, attached hereto as 
Exhibit E.  
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In general, stockholders of record hold stock certificates while beneficial stockholders purchased 

their shares through brokerages and other financial institutions, but whose legal title to the shares 

are registered in the name of Cede & Co., which is the nominee of the Depository Trust Company 

(“DTC”) (hereinafter “DTC/Cede”). The vast majority of stockholders in publicly traded 

corporations are beneficial stockholders, as they purchased the shares through brokerages.  

Plaintiff and the Plaintiff-Intervenors are all beneficial stockholders. All stockholders (which is 

defined as both stockholders of record and beneficial stockholders in NRS 92A.325) must deliver 

a written intent to demand payment prior to the merger vote. See NRS 92A.420. 

After receiving the prerequisite notices of intent to demand payment of shares from its 

stockholders, AeroGrow was required to send Dissenter Notice packets to those who delivered the 

notices of intent.  NRS 92A.430.  The stockholders (including beneficial owners) then must decide 

whether to exercise dissenter’s rights by making a Demand for Payment. NRS 92A.440. Unlike 

stockholders of record, beneficial stockholders, however, have an additional obligation. They must 

also provide a letter of consent from the stockholders of record, such as DTC/Cede, “not later than 

the time the beneficial stockholder asserts dissenter’s rights.” NRS 92A.400(2)(a)(emphasis 

added).3   

After receiving the Demand for Payment, and a consent letter from the beneficial 

stockholders, AeroGrow is supposed to then pay the merger consideration. NRS 92A.460.  If a 

dissenting stockholder is dissatisfied with the amount paid, the dissenter must then submit their 

own estimate of fair value of the shares.  NRS 92A.480.  If the parties cannot agree on the fair 

value, then AeroGrow is required to file an action in the Nevada District Court. NRS 92A.490.   

That is how this process was supposed to work.  AeroGrow, however, has ignored the 

Statute and failed to follow this process.  

 
3 NRS 92A.400(2)(a) provides:    

2.  A beneficial stockholder may assert dissenter’s rights as to shares held on his 
or her behalf only if the beneficial stockholder: 

      (a) Submits to the subject corporation the written consent of the stockholder of 
record to the dissent not later than the time the beneficial stockholder asserts 
dissenter’s rights. (emphasis added). 
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Remarkably, AeroGrow, is taking the position that it was not obligated to send Dissenter 

Notices to beneficial stockholders or the stockholders of record who held shares on the 

stockholder’s behalf, if the beneficial stockholder did not submit a letter of consent from the 

stockholder of record before to the vote on the merger, rather than when they “assert dissenter’s 

rights.” See Exhibit C.   

Specifically, despite Plaintiff and Plaintiff-Intervenors providing timely Notices of Intent 

to Demand Payment of Shares, AeroGrow has disregarded those Notices and the plain language 

of the Statute, and unilaterally and prematurely paid the merger consideration of $3.00 per share 

to the brokers in which Plaintiff’s and Plaintiff-Intervenors’ shares were held. By prematurely 

paying Plaintiff and Plaintiff-Intervenors within a day or two of the effective date of the merger, 

AeroGrow has prevented Plaintiff and Plaintiff-Intervenors from obtaining the letters of consent 

from the stockholders of record.  Both DTC/Cede and brokers have stated that they cannot provide 

consent letters because they no longer hold the shares as a result of AeroGrow’s improper and 

premature repurchase of the shares. See Exhibit D.  

Moreover, based on AeroGrow’s erroneous position, AeroGrow failed to send Plaintiff and 

Plaintiff-Intervenors the Dissenter’s Notice as required by NRS 92A.430, preventing Plaintiff and 

Plaintiff-Intervenors from making a Demand for Payment under NRS 92.440.   

In sum, AeroGrow’s misconduct has adversely and substantially prejudiced the rights of 

Plaintiff and Plaintiff-Intervenors, who are now at risk of losing their dissenter’s rights unless the 

Court corrects AeroGrow’s unlawful actions. Therefore, given AeroGrows’ misconduct, this 

Court’s immediate intervention is needed in order to preserve Plaintiff’s rights pursuant to Nevada 

law.     

II. SUMMARY OF FACTS.  

1. Subsequent to the public announcement of the Merger in November in 2020, the 

Plaintiff and Plaintiff-Intervenors believed that the Merger consideration of $3.00 per share was 

woefully inadequate largely due to the manipulations and failings of the Defendants. Plaintiff and 

Plaintiff-Intervenors, therefore, retained counsel and began preparation to protect their rights as 

dissenters under NRS 92A.   
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2. On February 13, 2021, Plaintiff, through counsel, notified AeroGrow of his 

beneficial ownership, his number of shares and his intent to demand payment for shares as required 

by NRS 92A.420.  Exhibit A, attached hereto.  Plaintiff-Intervenors did the same.4 As expected 

in light of Defendants’ failure to institute the appropriate protections for minority shareholders, on 

February 23, 2021,5 the Merger was a fait accompli and approved by approximately 85% of the 

votes of eligible shareholders.  

3. Almost immediately thereafter, and prematurely, AeroGrow tendered the $3.00 per 

share price that they determined to be the Fair Value of the shares to Plaintiff’s and Plaintiff-

Intervenors’ brokers thereby eliminating their status as shareholders.   

4. AeroGrow also failed to provide Plaintiff and Plaintiff Intervenors with the required 

Dissenter’s Notice package and demand for payment form as required by NRS 92A.430.  Upon 

information and belief, AeroGrow did provide shareholders who held certificated shares a 

dissenter’s notice, an example of which is attached hereto as Exhibit B.  The Dissenter’s Notice 

is important because it triggers timelines for the Plaintiff and Plaintiff-Intervenors to act in order 

to preserve their right to contest AeroGrow’s value of the shares under NRS 92A. 

5. On March 17, 2021, AeroGrow’s counsel sent a letter to Plaintiff’s and Plaintiff-

Intervenor’s counsel.  Exhibit C.6  In those letters, AeroGrow has taken the erroneous position 

that Plaintiff and Plaintiff-Intervenors, despite providing their notice of Intent to Demand Payment 

for Shares, are not entitled to assert their rights under NRS 92A because they did not provide a 

Consent Letter from the stockholder of record, which is Cede & Company, Inc., the nominee of 

DTC, at the time of submitting his notice. This interpretation of the statute is completely erroneous, 

candidly makes no sense, and is now impossible.   

6. As the plain language of the makes clear, and explained more thoroughly below, 

the Consent Letter is not due until the Plaintiff actually “asserts” his right to dissent, which is when 

the Demand for Payment is due, not before the vote on the merger when the Notice of Intent to 

Demand Payment of Shares was due. NRS 92A.440. Indeed, providing this Consent Letter now is 

 
4 See Exhibits A-D, attached to Plaintiff-Intervenors’ Motion to Intervene, on file herein. 
5 The effective date was February 26, 2021.  
6 See also Exhibit F to Plaintiff-Intervenors’ Motion to Intervene, on file herein. 
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impossible as AeroGrow has unilaterally and prematurely paid the Plaintiff’s broker their 

estimation of fair value and repurchased the shares.   

7. Consequently, the shares are no longer owned by the Plaintiff or the stockholder of 

record, DTC/Cede.  As a result, DTC/Cede has refused to (and indeed cannot) provide a letter of 

consent as evidenced by the email from the Plaintiff’s broker attached hereto as Exhibit D.  Similar 

communications were sent to Plaintiff-Intervenors.7 Thus, not only has AeroGrow failed to comply 

with their requirements under the NRS 92A, they have precluded the Plaintiff and Plaintiff-

Intervenors from being able to assert their rights under the Statute and will likely take the position 

that the failure to assert any other further rights is untimely.8    

8. Based upon the foregoing, the Plaintiff and Plaintiff-Intervenors seek an order from 

this Court: (1) declaring AeroGrow in violation of the provisions of NRS 92A; (2) waiving the 

obligation of beneficial stockholders to obtain the consent letters – which is has now become 

impossible due to AeroGrow’s unlawful conduct; and (3) compelling the Defendants’ performance 

with the statute and providing the requisite Dissenter’s Notice so that there can be an orderly 

resolution and determination of fair value.   

III. LEGAL ARGUMENT. 

AeroGrow’s position that the letters of consent were due before the merger vote was taken 

is patently wrong.9 AeroGrow is attempting to blur the deadline to deliver the prerequisite Notice 

of Intent to Demand Payment for Shares under NRS 92A.420(1)(a), with the deadline to actually 

“assert dissenter’s rights,” which is the date the Demand for Payment is due under NRS 92A.440.  

As explained above, AeroGrow is taking the nonsensical position that notwithstanding the clear 

language of the Statute, letters of consent were due before the merger vote was taken, as opposed 

to the when the beneficial stockholder asserts dissenter’s rights. AeroGrow’s position and conduct 

 
7 See Exhibit E to Plaintiff-Intervenors’ Motion to Intervene, no file herein. 
8 In fact, as can be seen by Exhibit C, AeroGrow clearly (but wrongly) believes they have no 
further obligations to the Plaintiff under any theory of recovery based upon their breaches of 
fiduciary duty as well.   
9 This is AeroGrow’s stated position as set forth in correspondence attached hereto as Exhibit C.  
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based thereon are not only contrary to the plain language of the Statute, other principles of statutory 

construction, and the Model Business Corporation Act upon which Nevada’s Dissenter’s Statute 

is based, but AeroGrow’s conduct can only be considered a willful violation of the Statute. The 

Court should not allow such egregious behavior that has disrupted the dissenter’s rights process 

and forced Plaintiff and Plaintiff’s counsel to incur substantial time and expense to protect their 

rights.   

A. THE DEADLINE TO DELIVER A LETTER OF CONSENT FROM THE 
STOCKHOLDER OF RECORD IS THE DATE THE DEMAND FOR 
PAYMENT IS DUE, NOT THE DATE OF THE VOTE ON THE MERGER. 

1. The Plain Language of the Statute Makes it Clear that the Deadline to 

Submit the Consent Letter is When the Demand for Payment is Due. 

 

AeroGrow is attempting to equate the language “before the vote is taken” in NRS 

92A.420(1)(a), with the language “not later than the time the beneficial stockholder asserts 

dissenter’s rights” in NRS 92A.400(2).  These deadlines, however, are two separate time periods. 

“‘The goal of statutory interpretation is to give effect to the Legislature's intent.’” 

Figueroa-Beltran v. United States, 136 Nev. Adv. Op. 45, 467 P.3d 615, 621 (2020) (quoting 

Williams v. State, Dep't of Corr., 133 Nev. 594, 596, 402 P.3d 1260, 1262 (2017)) (internal 

quotations omitted). “‘To ascertain the Legislature's intent, [courts] look to the statute's plain 

language.’” Id.  “[W]hen a statute’s language is clear and unambiguous, the apparent intent must 

be given effect, as there is no room for construction.” Edgington v. Edgington, 119 Nev. 577, 582–

83, 80 P.3d 1282, 1286 (2003). Williams v. State Dep't of Corr., 133 Nev. 594, 596, 402 P.3d 1260, 

1262 (2017). “‘[Courts] avoid statutory interpretation that renders language meaningless or 

superfluous.’” Figueroa-Beltran, 467 P.3d at 621 (quoting Hobbs v. State, 127 Nev. 234, 237, 251 

P.3d 177, 179 (2011)). “‘If the statute's language is clear and unambiguous, [courts] will enforce 

the statute as written.’” Id. 
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The plain language of NRS 92A.400 shows that the prerequisite notice was merely a notice 

of “intent” to demand payment in the event the merger was approved, as opposed to actually 

asserting dissenter’s rights, which is the language used in NRS 92A.400.   

First, it is axiomatic that an “intent” is not an “assertion.”  Second, because NRS 

92A.420(1)(a) uses the language “if the proposed action is effectuated,” it is contemplated that 

there may not even be a merger.  In such instance, it would be nonsensical for a stockholder to 

actually exercise dissenter’s rights prior to a failed vote, and thus no merger. Simply stated, a 

stockholder cannot exercise dissenter’s rights when there is no merger. As a result, the plain 

language in the statutes make it clear that the deadline to deliver the prerequisite notice of intent 

to demand payment of shares could not be the same deadline to actually assert dissenter’s rights.  

Therefore, based on the plain language in the statute the Court should declare the deadline to 

deliver the consent letter to be the deadline to submit the Demand for Payment form.   

2. Even if Ambiguous, Other Principles of Statutory Interpretation Show the 

Deadline to Deliver the Consent Letter is When the Demand for Payment is 

Due, Not the Date of the Merger Vote. 

 

Even if the Court believed the different deadline language in NRS 92A.400(2) and NRS 

92A.420(1)(a) to be ambiguous, principles of statutory construction still mandate the conclusion 

that the deadlines are different.  “‘Only when the statute is ambiguous, meaning that it is subject 

to more than one reasonable interpretation, do [courts] look beyond the language [of the statute] 

to consider its meaning in light of its spirit, subject matter, and public policy.’” Figueroa-Beltran, 

467 P.3d at 621 (alteration in original) (internal quotations omitted); see e.g. State v. Lucero, 127 

Nev. 92, 95, 249 P.3d 1226, 1228 (2011) (explaining that when a statute is ambiguous, this court 

may then look to legislative history and construe the statute in a manner consistent with reason 

and public policy). “Likewise, [a] court will interpret a rule or statute in harmony with other rules 
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and statutes.” Id. quoting Clay v. Eighth Judicial Dish Court, 129 Nev. 445, 451, 305 P.3d 898, 

902 (2013) (internal quotations omitted).   

The use of different terminology in a statute “evinces the legislature’s intent that different 

meanings apply to the two terms” Labastida v. State, 115 Nev. 298, 302–03, 986 P.2d 443, 446 

(1999); see also Garnett v. ADT LLC, 74 F. Supp. 3d 1332, 1335 (E.D. Cal. 2015) (“It is a ‘well-

established canon of statutory interpretation’ that the use of different words or terms within a 

statute demonstrates an intent to convey a different meaning for those words.”) 

Here, the Nevada Legislature chose to use the language “before the vote is taken” with 

respect to the Notice of Intent (NRS 92A.420(2)), while using the language “not later than the time 

the beneficial stockholder asserts dissenter’s rights” (NRS 92A.400(2)) with respect to the consent 

letters. The legislature’s use of different language makes it clear that these two (2) times periods 

are different.  In fact, if the Legislature intended the deadlines to be the same, it could have easily 

used the same language of “before the vote is taken” with respect to the deadline for the consent 

letters in NRS 92.400(2). But the fact that different language was used is dispositive. 

Moreover, it is telling that NRS 92A refers to those holding shares in the corporation as 

“stockholders” prior to the time of submitting the Demand for Payment under NRS 92.440, then 

switches to identifying them as “dissenters” after they deliver the Demand for Payment.  Such 

change in terminology further reflects the Nevada Legislature’s intent that the actual assertion of 

dissenter’s rights occurs when the Demand for Payment is made, not when the Intent to Demand 

Payment for Shares is submitted.   

In addition, NRS 92A.440(3) explains that once a stockholder “makes a demand for 

payment, that stockholder loses all rights as a stockholder, unless the stockholder withdraws 

pursuant to subsection 4.”  Thus, this section further demonstrates that it is when the demand for 

payment is made that the stockholder is electing to exercise dissenter’s rights, and is no longer a 

stockholder.   
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Finally, this interpretation naturally makes sense and is consistent with public policy.  Most 

beneficial stockholders who purchase their shares through brokerages, are unaware that their 

shares are actually in the name of DTC/Cede.  It takes time for a beneficial stockholder to contact 

a broker to request the consent letter, who must then prepare its own letter to DTC/Cede to request 

the consent letter.  DTC/Cede must then prepare the actual consent letter to submit to the 

corporation. Often, beneficial owners do not become aware that they may have the right to dissent 

until shortly before the merger vote.  Some never even received proxy materials.   

In such instances it would be impossible for them to obtain a consent letter prior to the vote 

on the merger. By making the deadline to deliver the consent letter as the date the beneficial 

stockholder delivers the demand for payment form, and thus actually exercises dissenter’s rights, 

the legislature provided time for the beneficial stockholders to not only decide whether to exercise 

dissenter’s rights, but time to obtain the consent letters from the stockholders of record, such as 

DTC/Cede.   

3. The Model Corporation Business Act, Upon Which Nevada’s Dissenter’s 

Rights Statute is Based, Makes Clear that the Deadline to Submit the Consent 

Letter is when the Demand for Payment is Due. 
 

Perhaps most telling of when the consent letter is due comes from the Model Corporation 

Business Act.  The provisions of NRS 92A.300–92A.500 “are patterned after, or are identical to, 

the provisions of the 1984 Model Business Corporation Act (“Model Act”).” Cohen v. Mirage 

Resorts, Inc., 119 Nev. 1, 10, 62 P.3d 720, 726 (2003).  Chapter 13 of the Model Act sets forth 

“Appraisal Rights.”  See Exhibit E.    

Just like NRS 92A.440, Section 13.21 of the Model Act requires a shareholder to submit, 

“before the vote is taken, written notice of the shareholder’s intent to demand payment if the 

proposed action is effectuated.”  (emphasis added).  Likewise, Section 13.03 of the Model Act is 

virtually identical to NRS 92A.400(b).  That section of the Model Act states: 
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(b) A beneficial shareholder and a voting trust beneficial owner may assert 
appraisal rights as to shares of any class or series held on behalf of the shareholder 
only if such shareholder: 

(1) submits to the corporation the record shareholder’s written consent to the 
assertion of such rights not later than date referred to in Section 13.22(b)(2)(ii); 
. . . (Emphasis added). 

 
Section 13.22 of the Model Act is virtually equivalent to NRS 92A.420, which requires the 

corporation to send an “appraisal notice” – which is equivalent to a Dissenter’s Notice under NRS 

92A.420 – to the stockholders along with a form containing instructions on where and where to 

deliver the form.  Significantly, Section 13.22(b)(2)(ii) states that the appraisal notice must 

provide: “a date by which the corporation shall receive the form, which date may not be fewer than 

40 nor more than 60 days after the date the subsection (a) appraisal notice is sent . . .” 

Therefore, the deadline to submit the consent letter under Section 13.03 is the deadline to 

submit the form under Section 13.22(b)(2) – which is the date set by the corporation after the 

appraisal notice is sent (aka the deadline to submit the Demand for Payment Form), and well 

after, and completely different from, the deadline to submit the Notice of Intent to Demand 

Payment (aka. the merger vote date).   

Therefore, given that Nevada’s Dissenter’s Rights Statute is based on, and virtually 

identical to, the Model Act, there can be no question that the deadline to submit the consent letter 

under NRS 92A.400(2) is the date set by AeroGrow in its Dissenter’s Notice packet to submit the 

Demand for Payment Form under NRS 92A.440.  Consequently, AeroGrow’s erroneous 

interpretation of the deadline in NRS 92A.400(2) is completely inconsistent with the plain 

language of the statute, other principles of statutory construction, and the Model Act upon which 

Nevada’s law is based.  Any attempt by AeroGrow to now argue that Plaintiff and Plaintiff-

Intervenors had to submit a consent letter before the merger vote can only be considered 

completely disingenuous and in bad faith – yet not entirely surprising given the level of disdain 

that Defendants have shown to minority stockholders during this entire merger process.   
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In light of the foregoing, and consistent with the language of the statute, the Model Act and 

the Nevada Legislature’s intent, the Court should declare that the deadline for beneficial owners 

to submit a letter of consent from the stockholder of record under NRS 92A.400(2) is the time the 

Demand for Payment forms are due, and not at the time the vote on the merger is taken.   

B. AEROGROW’S IMPROPER INTERPRETATION OF THE STATUTE AND 
CONDUCT HAS MADE IT IMPOSSIBLE FOR BENEFICIAL STOCKHOLDERS 
TO COMPLY WI TH NRS 92A.400 

As explained above, and below, not only has AeroGrow never sent a Dissenter’s Notice 

packet to Plaintiff or Plaintiff-Intervenors that would trigger certain deadlines, but its conduct in 

misapplying the law has made it impossible for Plaintiff and Plaintiff-Intervenors to obtain the 

consent letters.  Because AeroGrow unilaterally decided to repurchase the stock of beneficial 

stockholders without their authorization, the shares no longer exist.  Despite numerous requests by 

beneficial owners to their brokers to obtain the consent letters, and many hours by counsel 

communicating with brokers and DTC to obtain the consent letters, the response was the same: 

neither the brokers nor DTC/Cede could provide the consent letters because the shares were sold.  

Therefore, because AeroGrow unlawfully repurchased the shares in violation of NRS 92A, 

the beneficial stockholders are unable to obtain the consent letters under NRS 92A.400(2).  In fact, 

it is now impossible to obtain the consent letters as a consequence of AeroGrow’s wrongful 

violation of the provisions of NRS 92A.  The Court should therefore recognize this impossibility 

(as well as Defendants’ role in creating it) and waive the requirement for Plaintiff and Plaintiff-

Intervenors to submit a consent letter.   

 

C. THE COURT SHOULD ISSUE AN ORDER: (1) DECLARING AEROGROW IN 

VIOLATION OF NRS 92A; (2) WAIVING THE OBLIGATION TO OBTAIN THE 

CONSENT LETTERS; AND (3) COMPELLING AEROGROW TO PROVIDE 

BENEFICIAL OWNERS WITH DISSENTERS NOTICES WITH NEW 

DEADLINES 

Because AeroGrow not only prematurely sold Plaintiff’s and Plaintiff-Intervenors’ shares 

making it impossible for them to obtain the consent letters prior to the deadline to “assert” 

dissenter’s rights (aka the deadline to deliver the Demand for Payment Form), AeroGrow failed to 

send them Dissenter’s Notices as required by NRS 92A.430.  

AeroGrow is represented by sophisticated counsel, and one of the largest law firms in the 

United States (Jones Day).  AeroGrow cannot argue that it simply did not understand the statute, 
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or that it merely made a mistake.  In fact, the Proxy that it filed with the SEC repeatedly stated that 

stockholders must follow, comply with, and strictly adhere to, the Dissenter’s Rights Statutes or 

they will lose their rights, and that due to the complexity of the Statutes they should consult legal 

counsel.  As their proxy stated: 

A copy of the full text of the Dissenter’s Rights Statutes is included as Annex C 
to this proxy statement. Failure to follow the procedures set forth in the 
Dissenters’ Rights Statutes will result in forfeiture of dissenter’s rights.  You 
are encouraged to read these provisions carefully and in their entirety. Moreover, 
due to the complexity of the procedures for exercising dissenter’s rights, 
stockholders who are considering exercising such rights are encouraged to seek 
the advice of legal counsel. 

Exhibit F, at 9 (emphasis added). 

Stockholders intending to exercise dissenter’s rights should carefully review 
Annex C to this proxy statement and strictly adhere to the Dissenter’s Rights 
Statutes.  Failure to follow any of the statutory procedures precisely may result in 
termination or waiver of these rights. 

 
Id. at 81 (emphasis added).  Similarly, and in all capitals and bold, AeroGrow stated: 
 

ANY HOLDER WHO WISHES TO BE DEEMED A DISSENTING 
STOCKHOLDER AND BE ENTITLED TO EXERCISE DISSENTER’S 
RIGHTS, OR WHO WISHES TO PRESERVE SUCH HOLDER’S RIGHT 
TO DO SO, SHOULD CAREFULLY REVIEW THE FOREGOING 
SUMMARY AND ANNEX C BECAUSE FAILURE TO TIMELY AND 
PROPERLY COMPLY WITH THE PROCEDURES SPECIFIED 
THEREIN WILL RESULT IN THE LOSS OF DISSENTER’S RIGHTS.  
MOREOVER, BECAUSE OF THE COMPLEXITY OF THE 
PROCEDURES FOR EXERCISING THE RIGHT TO SEEK APPRAISAL 
OF SHARES, THE COMPANY BELIEVES THAT, IF A STOCKHOLDER 
CONSIDERS EXERCISING SUCH RIGHTS, SUCH STOCKHOLDER 
SHOULD SEEK THE ADVICE OF SUCH STOCKHOLDER’S LEGAL 
COUNSEL. 

 
Id. at 82 (emphasis in original). 
 

Remarkably, despite AeroGrow’s admonitions, it is AeroGrow that failed to follow, 

comply with and strictly adhere to the Dissenter’s Rights Statutes.  AeroGrow and its counsel 

cannot argue that they did not understand the Statutes.  AeroGrow and its counsel knew what was 

required by the Dissenter’s Rights Statutes. They simply and intentionally chose not to comply 

with them.  Consequently, this Court should issue an order declaring AeroGrow in violation of the 

provision of NRS 92A.  Otherwise, they will continue to flaunt the requirements of the Statutes.   

PA00429



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  18                    MAC:16419-001 4307577_3 3/24/2021 2:19 PM 

 

In addition, given AeroGrow’s failure to comply with the provision of NRS 92A, and their 

unlawful conduct that made it impossible for beneficial stockholders to obtain consent letters from 

the stockholders of record, the Court should issue an order waiving the requirement that beneficial 

owners submit a letter of consent from the stockholders of record.  Such letters cannot be obtained 

as result of AeroGrow’s premature and unlawful repurchase of their shares. At minimum, and to 

the extent AeroGrow has become the stockholder of record of those shares, the Court should 

compel AeroGrow to issue consent letters on behalf of the beneficial owners. 

Finally, because AeroGrow has failed to provide Dissenter’s Notices to the beneficial 

owners who filed a Notice of Intent to Demand Payment of Shares as required by NRS 92A.430, 

the Court should compel AeroGrow to send Dissenter’s Notices to them. In addition, the new 

Dissenter’s Notices must identify new deadlines by which the Demand for Payment forms must 

be submitted.  This is the only process to get the dissenter’s rights action back on track so that 

Plaintiff’s and Plaintiff-Intervenor’s rights are protected and the fair value of AeroGrow’s shares 

can eventually be determined.   

 

IV. CONCLUSION 

In light of the foregoing, the Court should grant Plaintiff and Plaintiff-Intervenors’ Joint 

Motion to Compel/Determine Compliance with NRS 92A, Or Alternatively, Injunctive Relief on 

an Order Shortening Time. 

Dated this 24th day of March, 2021. 

 
Respectfully submitted, 

MARQUIS AURBACH COFFING 

/s/ Terry A. Coffing  
Terry A. Coffing, Esq.  
Nevada Bar No. 4949  
Alexander K. Callaway, Esq. 
Nevada Bar No. 15188 
10001 Park Run Drive  
Las Vegas, NV 89145 
Telephone: (702) 382-0711 
Facsimile: (702) 382-5816 
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BAKER BOTTS LLP 
Danny David (pro hac vice to be filed) 
910 Louisiana Street 
Houston, TX 77002 
Telephone: (713) 229-4055 
Facsimile: (713) 229-2855 

Michael Calhoon (pro hac vice to be filed) 
700 K Street, NW 
Washington, DC 20001 
Telephone: (202) 639-7954 
Facsimile: (202) 585-1096 

Brian Kerr (pro hac vice to be filed) 
30 Rockefeller Plaza 
New York, NY 10112 
Telephone: (212) 408-2543 
Facsimile: (212) 259-2543 

Attorneys for Plaintiff 

SIMONS HALL JOHNSTON PC 

 

  /s/ J. Robert Smith     
J. Robert Smith 
Nevada Bar No. 10992 
Kendra Jepsen 
Nevada Bar No. 14065 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Attorneys for Plaintiff-Intervenors 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing PLAINTIFF’S AND PLAINTIFF-INTERVENORS’ JOINT 
MOTION TO COMPEL/DETERMINE COMPLIANCE WITH NRS 92A, OR 
ALTERNATIVELY, INJUNCTIVE RELIEF, ON AN ORDER SHORTENING TIME was 
submitted electronically for filing and/or service with the Eighth Judicial District Court on the 24th 
day of March, 2021.  Electronic service of the foregoing document shall be made in accordance with 
the E-Service List as follows:10 

 
OTHER SERVICE CONTACTS:  

 
Travis Chance  tchance@bhfs.com 
Wendy Cosby  wcosby@bhfs.com 
Maximillen Fetaz mfetaz@bhfs.com 

 Pamela Montgomery p.montgomery@kempjones.com 
Don Springmeyer d.springmeyer@kempjones.com 
M Magali Mercera mmm@pisanellibice.com  

James J Pisanelli lit@pisanellibice.com 
Cinda Towne cct@pisanellibice.com 

 
I further certify that I served a copy of this document by mailing a true and correct copy thereof, 
postage prepaid, addressed to: 
 
 

Aerogrow International Inc. United Registered Agents 
Inc. - 701 S. Casron St. 
#200, Casron City, NV 
89701 

 
 /s/ Skylar P. Cataneo      
Skylar P. Cataneo, an employee of 
Marquis Aurbach Coffing 

 

 
10 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing 
System consents to electronic service in accordance with NRCP 5(b)(2)(D). 
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From: Mainiero, Ronald <rmainiero@btig.com>
Sent: Thursday, March 18, 2021 7:26 AM
To: Greg Lempel; Brad Radoff
Subject: RE: AERO-Dissenters Notices

Hi Greg, 
 
As discussed, due to the fact the merger consideration has been paid, the AERO shares are no longer held at Cede & Co. 
Goldman is unable to retro actively provide these letters. As stated below, the merger payment would have to be 
returned to the company and Goldman would need something from the company stating the shares would also be 
returned to the client. 
 
Goldman replied: It’s generally not possible to exercise dissent after the merger has already paid in the market and there 
is usually a dissenters deadline before a merger completes. Did your client get approval from company or agent to do 
so? Essentially, are they looking to return the merger payment? Any additional info here would be helpful. 
 
Regards, 
 
Ron Mainiero 
Senior Vice President, Prime Brokerage 
 
BTIG 
office: 212.527.3517 
rmainiero@btig.com  

www.btig.com 
 
Disclaimer: https://www.btig.com/disclaimer.aspx 

 
 
 

From: Greg Lempel <greg@fondrenlp.com>  
Sent: Wednesday, March 17, 2021 5:02 PM 
To: Mainiero, Ronald <rmainiero@btig.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: [ext] RE: AERO‐Dissenters Notices 
 
Ron, Can Goldman provide letters for Brad and Radoff Family Foundation similar to attached?  We have been advised 
merger consideration was received for Wolman shares similar to Brad and Radoff Family Foundation. 
 
Please advise what is necessary to have Goldman send these letters on our behalf.   
 
Thank you, Greg  
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
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Greg Lempel 
Fondren Management LP 
greg@fondrenlp.com 
713 482 2196 (o) 
713 480 5519 (m) 
 

From: Mainiero, Ronald <rmainiero@btig.com>  
Sent: Thursday, March 11, 2021 4:15 PM 
To: Greg Lempel <greg@fondrenlp.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: RE: AERO‐Dissenters Notices 
 
Hi Greg, 
 
Goldman replied: It’s generally not possible to exercise dissent after the merger has already paid in the market and there 
is usually a dissenters deadline before a merger completes. Did your client get approval from company or agent to do 
so? Essentially, are they looking to return the merger payment? Any additional info here would be helpful. 
 
Regards, 
 
 
Ron Mainiero 
Senior Vice President, Prime Brokerage 
 
BTIG 
office: 212.527.3517 
rmainiero@btig.com  

www.btig.com 
 
Disclaimer: https://www.btig.com/disclaimer.aspx 

 
 
 

From: Greg Lempel <greg@fondrenlp.com>  
Sent: Thursday, March 11, 2021 3:56 PM 
To: Mainiero, Ronald <rmainiero@btig.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: [ext] RE: AERO‐Dissenters Notices 
 
Ron, Please have goldman instruct DTC for AERO shares previously held in Bradley L. Radoff and Radoff Family 
Foundation account. Thank you, Greg 
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Greg Lempel 
Fondren Management LP 
greg@fondrenlp.com 
713 482 2196 (o) 
713 480 5519 (m) 
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From: Mainiero, Ronald <rmainiero@btig.com>  
Sent: Thursday, March 11, 2021 1:48 PM 
To: Greg Lempel <greg@fondrenlp.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: RE: AERO‐Dissenters Notices 
 
Hi Greg, 
 
 
Goldman replied: Template is attached. First letter is GS instruction to DTC, and second letter is the one DTC/CEDE & Co 
will return back to us. 
 
Regards, 
 
Ron Mainiero 
Senior Vice President, Prime Brokerage 
 
BTIG 
office: 212.527.3517 
rmainiero@btig.com  

www.btig.com 
 
Disclaimer: https://www.btig.com/disclaimer.aspx 

 
 
 

From: Greg Lempel <greg@fondrenlp.com>  
Sent: Thursday, March 11, 2021 2:03 PM 
To: Mainiero, Ronald <rmainiero@btig.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: [ext] RE: AERO‐Dissenters Notices 
 
Ron,  I contacted DTC and they referred us back to broker (BTIG/Goldman) to access forms referenced in note 
below.  We need forms to exercise Dissenters/Appraisal rights: 
 
PARTICIPANTS WISHING TO EXERCISE DISSENTERS/APPRAISAL RIGHTS THROUGH THE DEPOSITORY TRUST COMPANY 
(DTC) SHOULD ACCESS DTC S WEBSITE AT WWW.DTCC.COM CLICK ON THE ASSET SERVICES CATEGORY, THEN CLICK ON 
THE USER DOCUMENTATION FILE TO RETRIEVE THE REQUIRED FORMS UNDER PROXY SERVICE LETTERS. THE EXECUTED 
FORMS SHOULD BE SUBMITTED TO DTC S PROXY DEPARTMENT. 01/25/21: PARTICIPANTS MAY OBTAIN A COPY OF THE 
SCHEDULE 14A BY VISITING DTC S WEBSITE AT: WWW.DTCC.COM/LENS ‐ LG20210125‐077 
 
Please reply with these forms. Thank you, Greg 
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Greg Lempel 
Fondren Management LP 
greg@fondrenlp.com 
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713 482 2196 (o) 
713 480 5519 (m) 
 

From: Mainiero, Ronald <rmainiero@btig.com>  
Sent: Thursday, March 11, 2021 9:18 AM 
To: Greg Lempel <greg@fondrenlp.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: RE: AERO‐Dissenters Notices 
 
Hi Greg, 
 
Goldman replied: 
 
We show the below event has paid. Is there any additional information that you needed for the below query, so that we 
may research further.  
 

Notification Announcement ID: 79232564 

Event Information : Merger - Mandatory Event  
 
Security: AERO GROW INTERNATNL INC CMN 

Offer By: SMG GROWING MEDIA IN 

Security ID:  Cusip: 00768M202  
 Isin: US00768M2026  
 Sedol:  

Meeting Date: Feb 23 2021 

Pay Date: Mar 1 2021 
 
Term 1:  
CASH DISTRIBUTION  

 PayDate : Mar 1 2021  
 3.000000000000 USD per 1.000000000000 of holding.  

 

02/25/21: PARTICIPANTS ARE ADVISED THE CASH MERGER WAS APPROVED AT THE MEETING WE HAVE NOT RECEIVED THE FINAL 
EFFECTIVE DATE AT THIS TIME. WE WILL CONTINUE TO MONITOR AND UPDATE ACCORDINGLY. XT‐CREATE DATE AND TIME:2020‐11‐
16T13:42:20 XT‐UPDATE DATE AND TIME:2021‐02‐25T16:59:40 XT‐ASSET TYPE DTCASSTTP:S010 XT‐EVENT RDP REFERENCE 
NUMBER:C7200000768M20200000000000000010 OPTION:(1) RDP REFERENCE 
NUMBER:C7200000768M2020000000000000001001/26/21‐PARTICIPANTS WISHING TO EXERCISE DISSENTERS/APPRAISAL RIGHTS 
THROUGH DTC CAN OBTAIN THE REQUIRED FORMS AND INFORMATION ON SUBMITTING THE REQUEST AT DTCC S WEBSITE: 
DTCC.COM/SETTLEMENT‐AND‐ASSET‐SERVICES/ISSUER‐SERVICES/PROXY‐DOCUMENTATION. THE EXECUTED FORMS SHOULD BE 
SUBMITTED TO DTC S PROXY DEPARTMENT VIA THE PORTAL. 11/16/20: PARTICIPANTS, AEROGROW INTERNATIONAL, INC. ENTERED INTO 
AN AGREEMENT AND PLAN OF MERGER WITH SMG GROWING MEDIA, INC., AN OHIO CORPORATION AGI ACQUISITION SUB, INC., A 
NEVADA CORPORATION AND DIRECT, WHOLLY‐OWNED SUBSIDIARY OF PARENT ( MERGER SUB AND, TOGETHER WITH PARENT, THE 
PURCHASER PARTIES ), AND, SOLELY FOR THE PURPOSES STATED IN SECTION 6.4 OF THE MERGER MERGER AGREEMENT, THE SCOTTS 
MIRACLE‐GRO COMPANY, AN OHIO CORPORATION RELATING TO THE PROPOSED ACQUISITION OF THE COMPANY BY PARENT. THE 
MERGER AGREEMENT PROVIDES THAT, UPON THE TERMS AND SUBJECT TO THE CONDITIONS SET THEREIN, MERGER SUB WILL BE 
MERGED WITH AND INTO THE COMPANY (THE MERGER ) WITH THE COMPANY CONTINUING AS THE SURVIVING CORPORATION IN THE 
MERGER, AND, AT THE EFFECTIVE TIME OF THE MERGER EACH SHARE OF COMMON STOCK OF THE COMPANY PAR VALUE 0.001 PER 
SHARE (THE COMMON STOCK ) (OTHER THAN EXCLUDED SHARES AND DISSENTING SHARES (EACH AS DEFINED IN THE MERGER 
AGREEMENT), ISSUED AND OUTSTANDING IMMEDIATELY PRIOR TO THE EFFECTIVE TIME WILL BE AUTOMATICALLY CONVERTED INTO THE 
RIGHT TO RECEIVE 3.00 IN CASH, WITHOUT INTEREST THEREON AND SUBJECT TO ANY REQUIRED WITHHOLDING OF TAXES (THE MERGER 
CONSIDERATION ), 02/15/21: PARTICIPANTS ARE ADVISED THERE ARE NO UPDATES AT THIS TIME. DTC WILL CONTINUE TO MONITOR THE 
EVENT FOR ANY NEW INFORMATION. 01/25/21: PARTICIPANTS THE MEETING HAS BEEN SET FOR FEBRUARY 23, 2021, ANY STOCKHOLDER 
WHO DOES NOT VOTE IN FAVOR OF THE MERGER AGREEMENT PROPOSAL WILL HAVE THE RIGHT TO DISSENT FROM THE MERGER AND, 
IN LIEU OF RECEIVING THE CONSIDERATION PRESCRIBED UNDER TH E MERGER AGREEMENT, OBTAIN PAYMENT OF THE FAIR VALUE OF 
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THE STOCKHOLDER S SHARES, BUT ONLY IF (1) THE STOCKHOLDER DELIVERS TO THE COMPANY, BEFORE THE VOTE ON THE MERGER 
AGREEMENT PROPOSAL IS TAKEN AT THE SPECIAL MEETING, WRITTEN NOTICE OF THE STOCKHOLDER S INTENT TO DEMAND PAYMENT 
FOR THE STOCKHOLDER S SHARES IF THE MERGER IS EFFECTUATED, AND (2) THE STOCKHOLDER COMPLIES WITH ALL OTHER APPLICABLE 
REQUIREMENTS OF NEVADA LAW, WHICH ARE SUMMARIZED IN THE PROXY STATEMENT AND REPRODUCED IN THEIR ENTIRETY IN ANNEX 
C TO THE PROXY STATEMENT. YOU ARE ENCOURAGED TO READ THE PROXY STATEMENT AND ITS ANNEXES, INCLUDING ALL DOCUMENTS 
INCORPORATED BY REFERENCE INTO THE PROXY STATEMENT, CAREFULLY AND IN THEIR ENTIRETY. IF YOU HAVE ANY QUESTIONS 
CONCERNING THE MERGER, THE SPECIAL MEETING OR THE PROXY STATEMENT, WOULD LIKE ADDITIONAL COPIES OF THE 
ACCOMPANYING PROXY STATEMENT OR NEED HELP VOTING YOUR SHARES, PLEASE CONTACT THE COMPANY AT: AEROGROW 
INTERNATIONAL, INC. ATTENTION: SENIOR VICE PRESIDENT OF FINANCE AND ADMINISTRATION 5405 SPINE ROAD BOULDER, COLORADO 
80301 GREYATAEROGROW.COM (303) 444‐7755 PARTICIPANTS WISHING TO EXERCISE DISSENTERS/APPRAISAL RIGHTS THROUGH THE 
DEPOSITORY TRUST COMPANY (DTC) SHOULD ACCESS DTC S WEBSITE AT WWW.DTCC.COM CLICK ON THE ASSET SERVICES CATEGORY, 
THEN CLICK ON THE USER DOCUMENTATION FILE TO RETRIEVE THE REQUIRED FORMS UNDER PROXY SERVICE LETTERS. THE EXECUTED 
FORMS SHOULD BE SUBMITTED TO DTC S PROXY DEPARTMENT. 01/25/21: PARTICIPANTS MAY OBTAIN A COPY OF THE SCHEDULE 14A BY 
VISITING DTC S WEBSITE AT: WWW.DTCC.COM/LENS ‐ LG20210125‐077  

 
This corporate action event information is based upon our records and information as of today's date. Should this information, your 
relevant holdings, or entitlement terms change, we will notify you as soon as possible. Any entitlement details are provided for 
information only and are based upon a full election and are subject to adjustment based upon your reply.  

 

 
 
Ron Mainiero 
Senior Vice President, Prime Brokerage 
 
BTIG 
office: 212.527.3517 
rmainiero@btig.com  

www.btig.com 
 
Disclaimer: https://www.btig.com/disclaimer.aspx 

 
 
 

From: Greg Lempel <greg@fondrenlp.com>  
Sent: Tuesday, March 09, 2021 6:18 PM 
To: Mainiero, Ronald <rmainiero@btig.com> 
Cc: Brad Radoff <brad@fondrenlp.com>; Pontecorvo, Nicholas <npontecorvo@btig.com> 
Subject: [ext] AERO‐Dissenters Notices 
 
Ron, Please check we have received any dissenters holdings for AERO holdings.  Thank you, Greg  
 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Greg Lempel 
Fondren Management LP 
greg@fondrenlp.com 
713 482 2196 (o) 
713 480 5519 (m) 
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