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Other Matters

If you hold your shares in certificated form, you should not return your stock certificate or send documents representing shares with the proxy
card. If the Merger is completed, the Paying Agent for the Merger will send you a letter of transmittal and instructions for exchanging your shares for the
Merger Consideration. If the Merger is completed and if your shares are held in book-entry form, the Paying Agent will issue and deliver to you a check
or wire transfer for your shares.

Questions and Additional Information

If you have any questions concerning the Merger, the Special Meeting or this proxy statement, would like additional copies of this proxy statement
or need help voting your shares, please contact the Company at:

AeroGrow International, Inc.
Attention: Senior Vice President of Finance and Administration

5405 Spine Road
Boulder, Colorado 80301

grey@aerogrow.com
(303) 444-7755
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THE MERGER AGREEMENT

The following section describes the material terms and provisions of the Merger Agreement. The description of the Merger Agreement in this
section and elsewhere in this proxy statement are not complete and are qualified in their entirety by reference to the complete text of the Merger
Agreement, a copy of which is attached to this proxy statement as Annex A and is incorporated by reference into this proxy statement. We encourage
you to read the Merger Agreement carefully and in its entirety because this summary may not contain all the information about the Merger Agreement
and the Merger that is important to you. The rights and obligations of the parties are governed by the express terms of the Merger Agreement and not
by this section or any other information contained in this proxy statement. This section is not intended to provide you with any factual information
about us. That information can be found elsewhere in this proxy statement and in the public filings we make with the SEC, as described in “Where You
Can Find More Information.” Capitalized terms in this section but not defined in this proxy statement have the meaning ascribed to such terms in the
Merger Agreement.

Explanatory Note Regarding the Merger Agreement

The following summary of the Merger Agreement, and the copy of the Merger Agreement attached as Annex A to this proxy statement, are
intended to provide information regarding the terms of the Merger Agreement and are not intended to provide any factual information about the
Company or modify or supplement any factual disclosures about the Company in its public reports filed with the SEC. The representations, warranties,
covenants and agreements described in this section and made in the Merger Agreement by the Company, Parent, Merger Sub and Scotts Miracle-Gro:
(i) were made only for purposes of the Merger Agreement and as of specific dates; (ii) were made solely for the benefit of the parties to the Merger
Agreement; and (iii) may be qualified and subject to important qualifications, limitations and supplemental information agreed to by the parties to the
Merger Agreement in connection with negotiating the terms of the Merger Agreement. The representations and warranties may also be subject to a
contractual standard of materiality different from those generally applicable to reports and documents filed with the SEC and, in some cases, were
qualified by matters disclosed to Parent and Merger Sub by the Company in the Company Disclosure Schedule, which disclosures were not reflected in
the Merger Agreement. In addition, the representations and warranties may have been included in the Merger Agreement for the purposes of allocating
contractual risk between the parties to the Merger Agreement, rather than to establish matters as facts, and may be subject to standards of materiality
applicable to such parties that differ from those applicable to investors. Stockholders are not third-party beneficiaries under the Merger Agreement (other
than to enforce payment of the Merger Consideration after the Effective Time) and should not rely on the representations, warranties, covenants and
agreements or any descriptions thereof as characterizations of the actual state of facts or condition of the Company, Parent, or Merger Sub or any of their
respective affiliates or businesses. Moreover, information concerning the subject matter of the representations and warranties may have changed after
the date of the Merger Agreement, which subsequent information may or may not be fully reflected in the Company’s public disclosures, and such
representations and warranties do not purport to be accurate as of the date of this proxy statement. Accordingly, you should not rely on such
representations and warranties as characterizations of the actual state of facts at the time they were made or as of the date of this proxy statement. In
addition, you should not rely on the covenants in the Merger Agreement as actual limitations on the respective businesses of the Company, Parent and
Merger Sub because the parties may take certain actions that are consented to by the appropriate party, which consent may be given without prior notice
to the public. The Merger Agreement is described below, and included as Annex A to this proxy statement, only to provide you with information
regarding its terms and conditions, and not to provide you with any other factual information regarding the Company, Parent or Merger Sub or their
respective businesses or affiliates. Accordingly, the representations, warranties, covenants and other agreements in the Merger Agreement should not
be read alone and should be read in conjunction with the information provided elsewhere in this proxy statement and in our periodic and current reports,
proxy statements and other documents filed with the SEC regarding us and our business. For additional information, please refer to “The Special Meeting
—Questions and Additional Information.”
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Additional information about us may be found elsewhere in this proxy statement and our other public filings. Please see “The Special Meeting—
Questions and Additional Information” and “Where You Can Find More Information.”

Form and Effects of the Merger; Articles of Incorporation and Bylaws; Directors and Officers

Upon the terms and subject to the conditions of the Merger Agreement, if the Merger is completed, the Merger Agreement provides that, at the
Effective Time, Merger Sub will merge with and into the Company and the separate corporate existence of Merger Sub will cease. The Company will be
the surviving corporation in the Merger (the “surviving corporation”) and will continue its corporate existence as a Nevada corporation after the Merger,
and all properties, rights, privileges, powers and franchises of the Company and Merger Sub, and all claims, obligations, liabilities, debts and duties of the
Company and Merger Sub, shall become the claims, obligations, liabilities, debts and duties of the surviving corporation.

The surviving corporation will be a direct, wholly-owned subsidiary of Parent and an indirect, wholly-owned subsidiary of Scotts Miracle-Gro, and
our current stockholders will cease to have any ownership interest in the surviving corporation or rights as stockholders of the Company. Therefore, our
current stockholders will not participate in any future earnings or growth of the surviving corporation and will not benefit from any appreciation in value
of the surviving corporation that could be realized as a result of improvements to the surviving corporation’s operations following the Effective Time.

The articles of incorporation of the Company as in effect immediately prior to the Effective Time will be amended and restated to read in their
entirety as set forth in Exhibit A to the Merger Agreement, which, as so amended and restated, will be the articles of incorporation of the surviving
corporation, until thereafter amended in accordance with their terms and applicable law. The bylaws of the Company in effect as of immediately prior to
the Effective Time will be amended and restated to read in their entirety as the bylaws of Merger Sub immediately prior to the Effective Time (except all
references therein to the name of Merger Sub will be replaced with the name of the Company), which, as so amended and restated, will be the bylaws of
the surviving corporation until thereafter amended in accordance with the terms of the articles of incorporation, such bylaws and applicable law.

Subject to applicable law, the directors of Merger Sub immediately prior to the Effective Time will be the directors of the surviving corporation, and
the officers of Merger Sub immediately prior to the Effective Time will be the officers of the surviving corporation.

Following the completion of the Merger, the Company’s common stock will no longer be publicly traded or quoted on the OTCQB. In addition, the
Company’s common stock will be deregistered under the Exchange Act, and the Company will no longer file periodic or current reports with the SEC.

Closing and Effective Time of the Merger

The Closing of the Merger will take place remotely by the exchange of documents by facsimile, PDF or other electronic means at 10:00 a.m. Eastern
Time on the third business day following the satisfaction or waiver of the conditions set forth in in the Merger Agreement to be satisfied (other than
those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permitted by law, waiver of those
conditions) or at such other date, time and place as the Company and Parent may agree in writing.

Pursuant to NRS 92A.240, the Merger will become effective at the date and time when the articles of merger relating to the Merger have been duly
filed with and accepted by the Nevada Secretary of State, or such later date and time as may be agreed by the parties to the Merger Agreement in writing
and specified in the articles of merger in accordance with the NRS. We expect to complete the Merger as promptly as practicable after our stockholders
approve the Merger Agreement Proposal (assuming the prior satisfaction or (to the extent
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permitted by applicable law) of the other closing conditions to the Merger as described below under the caption “ —Conditions to Completion of the
Merger”). As of the date of this proxy statement, we expect to complete the Merger in the first calendar quarter of 2021; however, consummation of the
Merger is subject to the satisfaction or (to the extent permitted by applicable law) waiver of the conditions to the completion of the Merger more fully
described below under the caption “ —Conditions to Completion of the Merger” and we cannot specify when, or assure you that, the Company, Parent
and Merger Sub will satisfy or waive all or any conditions to the Merger. There may be a substantial amount of time between the date of the Special
Meeting and the consummation of the Merger and it is possible that factors outside the control of the Company or Parent could delay the consummation
of the Merger, or prevent the Merger from being consummated.

Merger Consideration

Effect of the Merger on the Company’s Common Stock

At the Effective Time, except as noted below:
 

 

•  Each share of common stock (other than the Excluded Shares and Dissenting Shares (each as defined below)) issued and outstanding
immediately prior to the Effective Time (such shares, the “Eligible Shares”) will be automatically converted into the right to receive $3.00 in
cash, without interest thereon and subject to any required withholding of taxes, will cease to be outstanding, will be cancelled and will cease
to exist, and each certificate representing Eligible Shares, and each book-entry account formerly representing non-certificated Eligible
Shares (a “book-entry share”), will thereafter only represent the right to receive $3.00 in cash, without interest thereon and subject to any
required withholding of taxes (the “Merger Consideration”).

 

 •  Shares of common stock owned by Parent and any shares of common stock owned by the Company (collectively, the “Excluded Shares”)
will be cancelled without payment of any consideration and shall cease to exist.

 

 

•  Shares of common stock (the “Dissenting Shares”) outstanding immediately prior to the Effective Time and held immediately prior to the
Effective Time by a person which (i) immediately prior to the Effective Time is the holder of Dissenting Shares and (ii) has duly preserved,
demanded and perfected, and has not withdrawn or otherwise waived or lost, dissenter’s rights pursuant to NRS 92A.300 through NRS
92A.500, inclusive (such person, a “Dissenting Stockholder”), will be cancelled without payment of any consideration and shall cease to
exist. No Dissenting Stockholder will be entitled to receive the Merger Consideration with respect to the Dissenting Shares formerly owned
by such Dissenting Stockholder. Each Dissenting Stockholder will be entitled to receive only the payment of the fair value (as defined in
NRS 92A.320) of the Dissenting Shares formerly owned by such Dissenting Stockholder in accordance with the Dissenter’s Rights Statutes,
solely to the extent such Dissenting Stockholder has perfected and not withdrawn or otherwise lost, and is otherwise entitled to, dissenter’s
rights in accordance with the Dissenter’s Rights Statutes. However, if any Dissenting Stockholder withdraws its assertion or demand for
dissenter’s rights or otherwise waives or loses its dissenter’s rights under the Dissenter’s Rights Statutes with respect to any Dissenting
Shares, such Dissenting Shares will be deemed to have been Eligible Shares and thereupon be converted into the right to receive, without
any interest thereon, the Merger Consideration with respect to such Eligible Shares pursuant to the Merger Agreement.

 

 •  Each share of common stock of Merger Sub issued and outstanding immediately prior to the Effective Time will be automatically converted
into one share of common stock, par value $0.001 per share, of the surviving corporation.

Treatment of Equity Awards

The Company has no outstanding equity awards.
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Exchange and Payment Procedures

As promptly as practicable after the Effective Time, but on the Closing Date, Parent will deposit, or cause to be deposited, with a paying agent
selected and engaged by Parent prior to the Closing Date that is reasonably acceptable to the Special Committee (the “Paying Agent”), an amount in cash
in immediately available funds sufficient in the aggregate to provide all funds necessary for the Paying Agent to make payments in respect of the Eligible
Shares upon the surrender thereof in exchange for the Merger Consideration (the aggregate amount of cash deposited, the “Exchange Fund”).

As promptly as reasonably practicable after the Effective Time (but in any event within three business days thereafter), Parent will cause the Paying
Agent to mail or otherwise provide each former holder of record of Eligible Shares that are held in the form of certificates or book-entry shares not held
through DTC notice advising such holders of the effectiveness of the Merger, which notice will include (i) appropriate transmittal materials (including a
customary letter of transmittal) specifying that delivery will be effected, and risk of loss and title to such certificates and book-entry shares will pass only
upon delivery of the certificates (or affidavits of loss in lieu of the certificates) or the surrender of such book-entry shares, as applicable, to the Paying
Agent and (ii) instructions for effecting the surrender of the certificates (or affidavits of loss in lieu of the certificates) or such book-entry shares (which
will be deemed to have been effected upon the delivery of a customary “agent’s message” with respect to such book-entry shares or such other
reasonable evidence, if any, of such surrender as the Paying Agent may reasonably request) to the Paying Agent in exchange for the Merger
Consideration that such holder is entitled to receive as a result of the Merger.

With respect to book-entry shares held of record through DTC, Parent and the Company will cooperate to establish procedures with the Paying
Agent, DTC and such other necessary or desirable third-party intermediaries to ensure that the Paying Agent will transmit to DTC or its nominees as
promptly as practicable after the Effective Time, upon surrender of book-entry shares held of record by DTC or its nominees in accordance with DTC’s
customary surrender procedures and such other procedures as agreed by Parent, the Company, the Paying Agent, DTC and such other necessary or
desirable third-party intermediaries, the Merger Consideration to which the beneficial owners thereof are entitled pursuant to the terms of the Merger
Agreement.

Upon surrender to the Paying Agent of certificates or book-entry shares in accordance with the instructions set forth in the Merger Agreement, as
applicable, the holder of such certificate or book-entry share will be entitled to receive in exchange therefor, and Parent shall cause the Paying Agent to
pay and deliver, out of the Exchange Fund, as promptly as practicable to such holder, an amount in cash in immediately available funds (after giving
effect to any required tax withholdings as provided in the Merger Agreement) equal to the aggregate Merger Consideration that such holder is entitled to
receive as a result of the Merger.

For the avoidance of doubt, no interest will be paid or accrued for the benefit of any former holder of Eligible Shares on any amount payable upon
the surrender of any certificates or book-entry shares.

In the event of a transfer of ownership of any certificate that is not registered in the stock transfer books or ledger of the Company, or if the
consideration payable is to be paid in a name other than that in which the certificate or certificates surrendered or transferred in exchange therefor are
registered in the stock transfer books or ledger of the Company, a check for any cash to be exchanged upon due surrender of any such certificate or
certificates may be issued to such a transferee if the certificate is or the certificates are properly endorsed and otherwise in proper form for surrender and
presented to the Paying Agent, accompanied by all documents required to evidence and effect such transfer and to evidence that any applicable transfer
taxes have been paid or are not applicable, in each case, in form and substance reasonably satisfactory to Parent and the Paying Agent. Payment of the
Merger Consideration with respect to book-entry shares will only be made to the person in whose name such book-entry shares are registered in the
stock transfer books or ledger of the Company.
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YOU SHOULD NOT FORWARD YOUR STOCK CERTIFICATES TO THE PAYING AGENT WITHOUT A LETTER OF TRANSMITTAL, AND
YOU SHOULD NOT RETURN YOUR STOCK CERTIFICATES WITH THE ENCLOSED PROXY CARD.

At the Effective Time, we will close our stock transfer books. After our stock transfer books are closed, there will be no transfer of shares of
common stock that were outstanding immediately prior to the Effective Time on the stock transfer books of the Company. If, after the Effective Time, any
certificate or acceptable evidence of book-entry share formerly representing any Eligible Shares is presented to the surviving corporation, Parent or
Paying Agent for transfer, it will be cancelled and exchanged for payment of the Merger Consideration to which the holder of such Eligible Shares would
be entitled.

Any portion of the Exchange Fund (including the proceeds of any investments thereof (if any)) that remains unclaimed by the holders of shares of
common stock for one year from and after the Closing Date will be delivered to Parent or the surviving corporation, as determined by Parent. Any former
holder of Eligible Shares who has not theretofore complied with the procedures, materials and instructions contemplated above will thereafter look only to
the surviving corporation as a general creditor thereof for such payments (after giving effect to any required tax withholdings) in respect thereof.

The letter of transmittal will include instructions if you have lost the share certificate or if it has been stolen or destroyed. If you have lost a stock
certificate, or if it has been stolen or destroyed, you will have to provide an affidavit to that fact and, if required by Parent or the Paying Agent, post a
bond in customary amount or an indemnity on terms reasonably requested by Parent or the Paying Agent.

Representations and Warranties

In the Merger Agreement, the Company has made customary representations and warranties to Parent and Merger Sub that are subject, in some
cases, to specified exceptions and qualifications contained in the Merger Agreement and the matters contained in the Company Disclosure Schedule
delivered by the Company in connection with the Merger Agreement. These representations and warranties relate to, among other things:
 
 •  corporate matters, such as organization, good standing and qualification to do business;
 
 •  that we do not have any subsidiaries;
 
 •  our capital structure and absence of any outstanding equity awards, including stock options;
 

 
•  our corporate power and authority to carry on our businesses, to enter into the Merger Agreement and to consummate the transactions

contemplated by the Merger Agreement, the due execution and delivery of the Merger Agreement by, and enforceability of the Merger
Agreement against, us, as well as our receipt of the fairness opinion from Stifel;

 

 
•  governmental and other filings and the absence of any breaches or violations of, or a default under our articles of incorporation or bylaws,

applicable laws and orders and certain agreements to which we are a party, as a result of entering into and performing under the Merger
Agreement and consummating the transactions contemplated by the Merger Agreement;

 
 •  our compliance with certain laws and receipt and maintenance of certain licenses;
 
 •  our filings with and other documents furnished to the SEC;
 
 •  our disclosure controls and procedures and internal control over financial reporting;
 
 •  our financial statements, the absence of any undisclosed liabilities and “off-balance sheet arrangements” and our books and records;
 
 •  absence of certain litigation;
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 •  absence of certain changes;
 
 •  our material contracts;
 
 •  absence of affiliate transactions;
 
 •  employee benefit matters;
 
 •  labor and employment matters;
 
 •  environmental matters;
 
 •  tax matters;
 
 •  our leased real property and the absence of owned real property;
 
 •  title to tangible property;
 
 •  intellectual property;
 
 •  insurance;
 
 •  the inapplicability of state takeover statutes or regulations to the Merger; and
 

 •  absence of any brokers, finders or investment banks employed by us in connection with the Merger, and fees or commissions payable
thereto, other than the employment of Sitfel by us as a financial advisor to the Special Committee.

In the Merger Agreement, Parent and Merger Sub have made customary representations and warranties to the Company that are subject, in some
cases, to specified exceptions and qualifications contained in the Merger Agreement. These representations and warranties relate to, among other things:
 
 •  corporate matters, such as organization, good standing and qualification to do business;
 

 
•  corporate power and authority to carry on Parent’s and Merger Sub’s respective businesses, to enter into the Merger Agreement and to

consummate the transactions contemplated by the Merger Agreement and the due execution and delivery of the Merger Agreement by, and
the enforceability of the Merger Agreement against, Parent and Merger Sub;

 

 
•  governmental and other filings and the absence of any breaches or violations of, or a default under the organizational documents of Parent

and Merger Sub, applicable laws and orders and certain agreements to which Parent and Merger Sub are a party, as a result of entering into
and performing under the Merger Agreement and consummating the transactions contemplated by the Merger Agreement;

 
 •  absence of certain litigation;
 

 •  sufficiency of funds to satisfy the obligations of Parent and Merger Sub under the Merger Agreement and in connection with the
consummation of the transactions contemplated by the Merger Agreement; and

 

 •  absence of any brokers, finders or investment banks employed by Parent in connection with the Merger, and fees or commissions payable
thereto.

Material Adverse Effect Definitions

Many of the representations and warranties made by the Company to Parent and Merger Sub in the Merger Agreement are qualified by what is
material or what may cause a Material Adverse Effect.

For purposes of the Merger Agreement, a “Material Adverse Effect” means any event, change, effect, development, state of facts, condition,
circumstance or occurrence that has a material adverse effect on the business, assets, liabilities, condition (financial or otherwise) or results of operation
of the Company; provided,
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however, in no event will any of the following events, changes, effects, developments, states of facts, conditions, circumstances or occurrences be
deemed to constitute, nor be taken into account in determining whether there has been or may be, a Material Adverse Effect:
 
 •  changes in or affecting general political or economic conditions or the financial, credit, or securities markets in the United States;
 
 •  changes in or conditions generally affecting the industry in which the Company operates; or
 
 •  resulting from or arising out of:
 

 •  the announcement of, or taking any action expressly required by the Merger Agreement or the transactions contemplated by the
Merger Agreement;

 
 •  any taking of any action at the written request of Parent or Merger Sub, solely to the extent so requested;
 
 •  change in law, GAAP, or accounting standards or interpretations thereof after the date of the Merger Agreement;
 

 
•  any outbreak or escalation of hostilities or acts of war or terrorism or epidemics or pandemics (including the novel coronavirus

COVID-19 but only to the extent that there is a material worsening of such outbreak that actually occurs after the date of the Merger
Agreement in the markets in which the Company operates);

 
 •  weather or climate conditions, including any earthquakes, floods, hurricanes, tropical storms, fires or other natural disasters;
 

 
•  any action initiated or threatened on or after the date of the Merger Agreement by any stockholder of the Company against the

Company or any of its directors or officers arising out of the Merger Agreement or the transactions contemplated by the Merger
Agreement;

 

 

•  any change in the pricing or trading volume of the Company’s common stock or the failure of the Company to meet any projections or
forecasts (provided in the case of this sub-bullet, the event, change, effect, development, condition, circumstance, cause or
occurrence underlying such change or failure will not be excluded and may be taken into account, in determining whether there has
been or may be a Material Adverse Effect);

provided, that any event, change, effect, development, state of facts, condition, circumstance or occurrence referred to in the first and second
bullets and the third, fourth and fifth sub-bullets of the third bullet will not be excluded, and may be taken into account, in determining whether there has
been or may be a Material Adverse Effect to the extent the Company is adversely affected thereby in a disproportionate manner relative to other similarly-
situated participants in the industry in which the Company operates.

Some of the representations and warranties made by Parent and Merger Sub to the Company in the Merger Agreement are qualified by what is
material or what may cause a Parent Material Adverse Effect. For purposes of the Merger Agreement, a “Parent Material Adverse Effect” means, any
event, change, development, circumstance, fact or effect that, individually or taken together with any other events, changes, developments,
circumstances, facts or effects, is or would reasonably be expected to prevent, materially delay or materially impair the consummation by Parent or Merger
Sub of the Merger or the transactions contemplated by the Merger Agreement.

Covenants and Agreements

Interim Operations

We have agreed in the Merger Agreement that, from the date of the Merger Agreement and until the Effective Time (unless Parent otherwise
approves in writing, with such approval not to be unreasonably withheld,
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conditioned or delayed), and except as otherwise expressly required by the Merger Agreement or as required by applicable law, we will conduct our
business in the ordinary course of business consistent with past practice and, to the extent consistent therewith, use reasonable best efforts to preserve
our business organization intact and maintain satisfactory relations and goodwill with governmental entities, customers, suppliers, licensors, licensees,
distributors, creditors, lessors, employees and business associates, and to keep available the services of our present employees and agents

From the date of the Merger Agreement to the Effective Time, we are subject to customary operating covenants and restrictions, including
restrictions relating to our ability to:
 
 •  adopt or propose any change to our articles of incorporation or bylaws;
 

 •  merge or consolidate with any other person or restructure, reorganize or liquidate or enter into any agreement imposing material changes or
restrictions on our assets, operations or business;

 

 •  acquire assets from any other person, except for acquisitions of raw materials, inventory, equipment, tooling and supplies in the ordinary
course of business consistent with past practice;

 

 •  issue, sell, pledge, dispose of, grant, transfer, lease, license, guarantee, encumber, or otherwise enter into any contract or understanding
with respect to the voting of, any shares of our capital stock, subject to certain exceptions;

 

 •  enter into any contract with any director or officer of the Company or certain beneficial owners of one percent or more of the outstanding
shares of our common stock, subject to certain exceptions;

 
 •  create or incur any encumbrance that is not incurred in the ordinary course of business consistent with past practice on any of our assets;
 
 •  make any loans, advances, guarantees or capital contributions to or investments in any person;
 

 •  declare, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise, with respect to our common
stock;

 

 •  reclassify, split, combine, subdivide or redeem, purchase or otherwise acquire, directly or indirectly, any shares of our common stock or
securities convertible or exchangeable into or exercisable for any shares of our common stock;

 
 •  incur any indebtedness;
 
 •  enter into any material contract;
 

 •  terminate or amend, modify, supplement or waive, or assign, convey, encumber or otherwise transfer, in whole or in part, rights or interest
pursuant to or in any material contract, subject to certain exceptions;

 
 •  cancel, modify or waive any debts or claims held by us or waive any material rights;
 

 •  amend, modify, terminate, cancel or let lapse an insurance policy, unless simultaneous with such termination, cancellation or lapse, a
replacement self-insurance program is established, subject to certain exceptions, terms and conditions;

 

 •  settle or compromise any proceeding for an amount in excess of $100,000 individually or $250,000 in the aggregate during any calendar year,
subject to certain exceptions;

 
 •  make any changes with respect to our legal structure or accounting policies or procedures, except as required by changes in GAAP or law;
 

 •  enter into any line of business in any geographic area other than existing lines of business and lines of products and services reasonably
ancillary to an existing line of business;

 
 •  make any material changes to existing lines of business or adopt or make any material modifications to our strategic plan;
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•  make, change or revoke any tax election, change an annual tax accounting period, adopt or change any tax accounting method, file any
amended tax return, enter into any closing agreement with respect to taxes, settle any tax claim, audit, assessment or dispute, surrender any
right to claim a refund or take any action which would be reasonably expected to result in an increase in our tax liability, or, in respect of any
taxable period (or portion thereof) ending after the Closing Date, the tax liability of Parent or its affiliates;

 

 
•  transfer, sell, lease, divest, cancel, allow to lapse or expire, or otherwise dispose of or transfer, or permit or suffer to exist the creation of any

encumbrance upon, any assets (tangible or intangible, including any intellectual property rights), licenses, product lines or business of the
Company, subject to certain exceptions;

 
 •  cancel, abandon or otherwise allow to lapse or expire any intellectual property rights, subject to certain exceptions;
 
 •  adopt or implement any shareholder rights plan or similar arrangement;
 

 

•  subject to certain exceptions, (i) increase in any manner the compensation or fees, bonus, pension, welfare, fringe or other benefits,
severance or termination pay of any employee, except reasonable holiday bonuses payable to all employees, reasonable compensation
adjustments for customer service employees, and reasonable compensation adjustments required for exceptional performance or specific
needs not to exceed $100,000 in the aggregate unless approved in advance by the Board, (ii) become a party to, establish, adopt, amend,
commence participation in or terminate any benefit plan or any arrangement, (iii) grant any new awards, or amend or modify the terms of any
outstanding awards, under any benefit plan, (iv) take any action to accelerate the vesting or lapsing of restrictions or payment, or fund or in
any other way secure the payment, of compensation or benefits under any benefit plan, (v) forgive any loans or make any extensions of
credit in the form of a personal loan to any employee (other than routine travel advances issued in the ordinary course of business), (vi) hire
any employee or engage any independent contractor (who is a natural person) with an annual salary or wage rate or consulting fees and
target cash bonus opportunity in excess of $100,000 or (vii) terminate the employment of any executive officer other than for cause;

 

 •  become a party to, establish, adopt, amend, commence participation in or terminate any collective bargaining agreement or other agreement
with a labor union, labor organization, works council or similar organization;

 

 
•  fail to maintain policies and procedures designed to ensure compliance with the U.S. Foreign Corrupt Practices Act of 1977 and all other

anti-bribery, anti-corruption, anti-money-laundering and similar applicable laws of each jurisdiction in which we operate or have operated
and in which any agent of ours is conducting or has conducted business involving us;

 

 

•  fail to maintain policies and procedures designed to ensure compliance with all applicable sanctions and export control laws in jurisdictions
in which we do business or are otherwise subject to jurisdiction, including the Export Administration Regulations and U.S. sanctions laws
and regulations administered by the U.S. Department of the Treasury’s Office of Foreign Assets Control in each jurisdiction in which we
operate or are otherwise subject to jurisdiction;

 
 •  take any action or fail to take any action that is reasonably expected to result in any of the conditions to the Merger not being satisfied;
 
 •  create a subsidiary; or
 
 •  agree, authorize or commit to do any of the foregoing.
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Acquisition Proposals; Change of Recommendation

No Solicitation

As used in this proxy statement:
 

 

•  “Acquisition Proposal” means any proposal, offer, inquiry or indication of interest (other than one made or submitted to the Company by
Scotts Miracle-Gro, Parent or Merger Sub) relating to (i) a merger, joint venture, partnership, consolidation, dissolution, liquidation, tender
offer, recapitalization, reorganization, spin-off, share exchange, business combination or similar transaction involving the Company, (ii) a
sale, lease or other disposition, directly or indirectly, of any business or assets of the Company outside of the conduct that is (a) consistent
in nature, scope and magnitude with the past business practices of the Company prior to the date of the Merger Agreement and taken in the
ordinary course of normal, day-to-day operations of the Company and (b) similar in nature, scope and magnitude to actions customarily
taken, without any separate or special authorization, in the ordinary course of normal, day-to-day operations of other companies of similar
size to the Company, or (iii) any issuance, sale or other disposition, directly or indirectly, to any person (or the stockholders of any person)
or group (as such term is defined in Rule 13d-3 under the Exchange Act) of securities representing five percent (5%) or more of the voting
power of the Company (or options, rights or warrants to purchase, or securities convertible into or exchangeable for, such securities).

 

 
•  “Alternative Acquisition Agreement” means any letter of intent, memorandum of understanding, agreement in principle, acquisition

agreement, merger agreement, option agreement, joint venture agreement, partnership agreement or other similar agreement (other than a
Permitted Confidentiality Agreement (as defined below)) relating to any Acquisition Proposal.

 

 

•  “Superior Proposal” means an unsolicited, bona fide written Acquisition Proposal (provided that for purposes of this definition of “Superior
Proposal”, all references to 5% contained in the definition of “Acquisition Proposal” shall be deemed to be references to 75%) which the
Special Committee determines in good faith, after consultation with outside legal counsel and its financial advisor, that (i) if consummated,
would result in a transaction more favorable to the holders of outstanding shares of common stock, other than Excluded Shares, from a
financial point of view than the Merger (after taking into account any revisions to the terms of the Merger Agreement proposed by Parent
pursuant to the terms thereof) and (ii) for purposes of any determination to be made or action to be taken by the Special Committee pursuant
to the Merger Agreement, is reasonably likely to be consummated on the terms proposed, taking into account all legal, financial, regulatory
and approval requirements (including receipt of the requisite approval of the holders of shares of common stock), the sources, availability
and terms of any required financing and the existence of a financing contingency, and the identity of the person or persons making the
proposal. For the avoidance of doubt, if the transactions contemplated by the Merger Agreement (after taking into account any revisions to
the terms of the Merger Agreement proposed by Parent pursuant to the terms thereof) contain substantially identical financial and other
terms and conditions to those contained in an Acquisition Proposal, such Acquisition Proposal cannot be deemed by the Special
Committee to be a “Superior Proposal” as compared to the proposal then provided by Parent.

The Merger Agreement provides from the execution of the Merger Agreement and that until the earlier of the termination of the Merger Agreement
and the Effective Time, we will not, and we will cause each of our subsidiaries and our respective directors, officers and employees, not to, and will direct
our directors, employees (including officers) and representatives not to, directly or indirectly:
 

 •  initiate, solicit, propose or knowingly encourage or otherwise knowingly facilitate any inquiry or the making of any proposal or offer that
constitutes, or would reasonably be expected to lead to, an Acquisition Proposal;

 

 •  engage in, continue or otherwise participate in any discussions or negotiations relating to any Acquisition Proposal or any inquiry,
proposal or offer that would reasonably be expected to lead to an
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 Acquisition Proposal (other than to inform any person who has made any inquiry with respect to, or who has made, an Acquisition
Proposal of the provisions of this covenant);

 

 
•  provide any information or data concerning the Company or access to the Company’s properties, books and records to any person in

connection with any Acquisition Proposal or any inquiry, proposal or offer that would reasonably be expected to lead to an Acquisition
Proposal;

 
 •  enter into any Alternative Acquisition Agreement;
 

 •  take any action to exempt any third party from the restrictions on “business combinations” or acquisitions or voting of shares of common
stock under any applicable takeover statutes or otherwise cause such restrictions to not apply;

 
 •  grant any waiver, amendment or release under any standstill or confidentiality agreement concerning an Acquisition Proposal; or
 
 •  agree, authorize or commit to do any of the foregoing.

Window Shop Exceptions

Notwithstanding the foregoing, prior to, but not after, the approval of the Merger Agreement by the holders of a majority of the outstanding shares
of common stock entitled to vote on such matter at the Special Meeting (the “Requisite Company Vote”) is obtained, in response to an unsolicited, bona
fide written Acquisition Proposal, the Company (only through the Special Committee and its representatives) may, subject to the conditions described
below:
 

 

•  provide non-public Company and other information and data concerning the Company and access to the Company’s properties, books and
records to the person who made such Acquisition Proposal; provided that such information or data has previously been made available to
Parent or its representatives in connection with the transactions contemplated by the Merger Agreement, or if not previously made
available to Parent or its representatives, such information or data is made available to Parent not later than 24 hours after the time such
information and data is made available to such person, and that, prior to furnishing any such information, the Company receives from the
person making such Acquisition Proposal an executed confidentiality agreement with terms not less restrictive to the other party than the
terms in the Confidentiality Agreement, dated as of June 3, 2020, by and between The Scotts Company LLC and the Company are on Parent
(it being understood that such confidentiality agreement need not contain any “standstill” or other similar provisions, and provided that
such confidentiality agreement will not include any restrictions that could restrain the Company from satisfying its information and Parent
notification obligations contemplated by the Merger Agreement) (any confidentiality agreement satisfying such criteria, a “Permitted
Confidentiality Agreement”); and

 

 •  engage or otherwise participate in any discussions or negotiations with any such person who made such Acquisition Proposal regarding
such Acquisition Proposal (including to request clarification of the terms and conditions of such Acquisition Proposal).

The prior actions may be taken if, and only if, prior to taking any action described in the first two bullets above, the Special Committee determines in
good faith, after consultation with outside legal counsel that (i) based on the information then available and after consultation with its financial advisor,
that such Acquisition Proposal either constitutes a Superior Proposal or is reasonably expected to result in a Superior Proposal and (ii) based on the
information then available (including the terms and conditions of such Acquisition Proposal and the Merger Agreement), the failure to take such action
would violate the fiduciary duties of the Company’s directors constituting the Special Committee under applicable law.
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Notice of Acquisition Proposals

The Company is also required to promptly (but, in any event, within 48 hours) give notice to Parent of:
 

 •  any inquiries, proposals or offers with respect to an Acquisition Proposal or that would reasonably be expected to lead to an Acquisition
Proposal received by the Company or the Special Committee (or its representatives);

 

 
•  any request for non-public information or data concerning the Company or access to the Company’s properties, books or records in

connection with any Acquisition Proposal or any inquiry, proposal or offer that would reasonably be expected to lead to an Acquisition
Proposal received by the Company, the Special Committee (or its representatives); or

 

 

•  any new substantive developments or discussions or negotiations relating to an Acquisition Proposal or any inquiry, proposal or offer that
would reasonably be expected to lead to an Acquisition Proposal, setting forth in such notice, to the extent not theretofore publicly
disclosed or previously disclosed to Parent, the name of the applicable persons who made the Acquisition Proposal and the material terms
and conditions of any such Acquisition Proposal or inquiry, proposal or offer and the request for the information or data (including, if
applicable, correct and complete copies of any written Acquisition Proposals and other proposed transaction documentation (or where no
written proposed transaction documentation have been provided to the Company, a reasonably detailed written summary of the proposed
transaction terms then-known by the Company or Special Committee), and thereafter keep Parent reasonably informed, on a prompt basis
(but, in any event, within 24 hours of any substantive development or change in status) of the status and terms and conditions of any such
Acquisition Proposals, inquiries, proposals or offers, or information requests (including any amendments or supplements thereto) and the
status of any such substantive developments or discussions, or negotiations.

The Company is required to provide to Parent as soon as practicable after receipt or delivery thereof copies of all correspondence and other written
material sent by or provided to the Company or the Special Committee (or their representatives) from any person that describes any of the terms or
conditions of any Acquisition Proposal.

Change of Recommendation Permitted in Certain Circumstances

The Merger Agreement provides that, except as provided below, none of the Board, the Special Committee, or any other committee of the Board
will:
 

 •  withhold, withdraw, qualify or modify (or publicly propose or resolve to withhold, withdraw, qualify or modify) the Company
Recommendation in a manner adverse to Parent;

 
 •  fail to include the Company Recommendation in the Proxy Statement (as defined in “ —Proxy Statement”);
 

 
•  at any time following the receipt of an Acquisition Proposal (other than a tender or exchange offer as contemplated by the following bullet

that has been publicly disclosed), fail to reaffirm its approval or recommendation of the Merger Agreement and the Merger as promptly as
practicable (but in any event within five business days) after receipt of any written request to do so from Parent;

 

 

•  fail to recommend rejection (pursuant to Rule 14e-2(a)(1) under the Exchange Act and under cover of Schedule 14D-9 filed by the Company
with the SEC)) of any tender offer or exchange offer for outstanding shares of common stock that has been commenced by any person
(other than by Parent or an affiliate of Parent) pursuant to Rule 14d-2 under the Exchange Act on or prior to the 10th business day after such
commencement;

 

 •  approve, authorize or recommend (or determine to approve, authorize or recommend) or publicly declare advisable any Acquisition Proposal
or other proposal that would be reasonably expected to lead to an Acquisition Proposal or any Alternative Acquisition Agreement; or
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 •  agree, authorize or commit to do any of the foregoing (any such action, a “Change of Recommendation”).

Notwithstanding the foregoing, at any time prior to the time the Requisite Company Vote is obtained, the Special Committee may make a Change of
Recommendation and the Company may terminate the Merger Agreement if:
 

 •  an unsolicited, bona fide written Acquisition Proposal that was not obtained in breach of the Merger Agreement is received by the
Company and not withdrawn; and

 

 

•  the Special Committee determines in good faith, after consultation with outside legal counsel and its financial advisor, that such Acquisition
Proposal constitutes a Superior Proposal; provided, however, that (i) a Change of Recommendation and termination by the Company of the
Merger Agreement may not be made unless and until prior to taking such action, the Company gives Parent four business days’ advance
written notice that that the Special Committee intends to convene a meeting of the Special Committee to consider or take any other action
with respect to making such Change of Recommendation together with a reasonably detailed description of the Superior Proposal (the
“Superior Proposal Notice Period”); (ii) during the pendency of the Superior Proposal Notice Period, if requested by Parent, the Special
Committee and its representatives must negotiate in good faith with Parent and its representatives to revise the Merger Agreement (in the
form of a proposed binding amendment) to enable the Special Committee to determine in good faith, after consultation with its outside legal
counsel and its financial advisor, that after giving effect to such modifications, such Acquisition Proposal would no longer constitute a
Superior Proposal; and (iii) at the expiration of the Superior Proposal Notice Period, and at such meeting of the Special Committee, the
Special Committee, after having taken into account the modifications to the Merger Agreement proposed by Parent, has determined in good
faith, after consultation with outside legal counsel and its financial advisor, that a failure to make a Change of Recommendation and
terminate the Merger Agreement and abandon the Merger would violate the fiduciary duties of the Company’s directors constituting the
Special Committee under applicable law (it being understood that any revisions to the financial terms of, or any material revisions to any of
the other substantive terms of, any Acquisition Proposal will be deemed to be a new Acquisition Proposal for purposes of the foregoing,
including for purposes of commencing a new Superior Proposal Notice Period, except that subsequent to the initial Superior Proposal Notice
Period, the subsequent Superior Proposal Notice Period will be reduced to two business days).

Certain Permitted Disclosure

Notwithstanding our non-solicitation obligations, we are not prohibited from:
 

 
•  making any disclosure to the holders of shares of common stock if the Special Committee determines in good faith, after consultation with

its outside legal counsel, that the failure to make any such disclosure would violate the fiduciary duties of the Company’s directors
constituting the Special Committee under applicable law;

 
 •  disclosing a position contemplated by Rule 14d-9, Rule 14e-2(a)(2) or (3) or Item 1012(a) of Regulation M-A under the Exchange Act; or
 
 •  making any “stop, look and listen” communication of the type contemplated by Rule 14d-9(f) under the Exchange Act.

For the avoidance of any doubt, notwithstanding any provision of the Merger Agreement, a factually accurate public or other statement or
disclosure made by us (including in response to any unsolicited inquiry, proposal or offer made by any person to the Company not in violation of the
Merger Agreement) that describes the existence and operation of the terms and provisions of the non-solicitation obligations or related portions of the
Merger Agreement will not, in itself, constitute a Change of Recommendation for any purpose of the Merger
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Agreement; provided that if any disclosures or communications of the type described in the two bullets above fail to expressly reaffirm therein the
Company Recommendation, such disclosure or communication will constitute a Change of Recommendation for all purposes of the Merger Agreement.

Special Meeting

The Merger Agreement provides that, unless a Change of Recommendation is made by the Special Committee, or the Merger Agreement has been
terminated in accordance with its terms, we will, as promptly as practicable after the later of (i) the 10-day waiting period under Rule 14a-6(a) under the
Exchange Act and (ii) the date on which the SEC’s staff orally confirms that it has no further comments on the Proxy Statement (such later date, the
“Clearance Date”), duly call, give notice of and convene the Special Meeting for the purpose of submitting the Merger Agreement to the holders of
common stock for their consideration and to seek to obtain the Requisite Company Vote. The date of the Special Meeting will not be less than 30 days
after notice of the Special Meeting is first published, sent or given by us to the holders of common stock.

In connection with the foregoing, we will as promptly as reasonably practicable after the Clearance Date and the setting of the Record Date, cause
the Proxy Statement (and all related materials) to be mailed in definitive form to holders of common stock and use our reasonable best efforts to solicit
proxies from the holders of shares of common stock to seek to obtain the Company Requisite Vote.

The record date for holders of common stock entitled to notice of and to vote at the Special Meeting (the “Record Date”) will be mutually agreed to
by Parent and us. Once the Record Date has been established, we cannot change the Record Date or establish a different such date without the prior
written consent of Parent, which consent must not be unreasonably withheld, conditioned or delayed. Notwithstanding anything in the Merger
Agreement to the contrary, nothing will prohibit us from postponing, adjourning or otherwise delaying the Special Meeting if (and only if) the Special
Committee has determined in good faith, after consultation with its outside counsel, that we are required to postpone, adjourn or delay the Special
Meeting pursuant to any request by the SEC’s staff or in order to update, correct or otherwise make any necessary additional disclosures to the holders
of common stock such that the Proxy Statement does not contain any untrue statement of material fact, or omit to state any material fact necessary, in
order to make the statements made, in the light of the circumstances under which they were made, not misleading; provided, however, that the Special
Meeting will not be postponed, adjourned or delayed for more than 10 business days in the aggregate without the prior written consent of Parent, which
consent shall not be unreasonably withheld, conditioned or delayed.

We have agreed to provide Parent reasonably detailed periodic updates concerning proxy solicitation results on a timely basis.

Parent Vote

So long as there has been no Change of Recommendation, Parent is required to vote or cause to be voted any shares of common stock beneficially
owned by it or any of its affiliates or with respect to which it or any of its affiliates has the power (by agreement, proxy or otherwise) to cause to be voted,
in favor of the approval of the Merger Agreement Proposal at the Special Meeting and at all adjournments, recesses or postponements thereof.

Proxy Statement

The Merger Agreement provides that, as promptly as reasonably practicable after the date of the Merger Agreement, but in any event within fifteen
business days after the date of the Merger Agreement, (i) the Company will prepare and file with the SEC a proxy statement in preliminary form relating to
the Special Meeting (such proxy statement, including any amendments or supplements thereto, the “Proxy Statement”) and (ii) the Company and Parent
will jointly prepare and file with the SEC and the Rule 13e-3 Transaction Statement on Schedule 13E-3 jointly prepared by the Company and Parent and
filed with the SEC relating to the Merger
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(such Rule 13e-3 Transaction Statement, including any amendments or supplements thereto, the “Schedule 13E-3”). Except as provided in the Merger
Agreement, the Proxy Statement will include the Company Recommendation.

Other Regulatory Matters

The Merger Agreement provides that, except to the extent a different standard of efforts has been expressly agreed to and set forth in any
provision of the Merger Agreement, the Company and Parent will cooperate with each other and use (and will cause their respective affiliates to use) their
respective reasonable best efforts to take or cause to be taken all actions necessary or advisable on its part under the Merger Agreement and applicable
laws to consummate the transactions contemplated by the Merger Agreement as promptly as practicable, including preparing and filing, as promptly as
practicable, documentation to effect all necessary notices, reports, consents, registrations, approvals, permits, authorizations, expirations of waiting
periods and other filings and to obtain, as promptly as practicable, all consents, registrations, approvals, permits and authorizations necessary or
advisable to be obtained from any governmental entity in order to consummate the transactions contemplated by the Merger Agreement.

Notwithstanding anything to the contrary set forth in the Merger Agreement:
 

 

•  in no event will (i) any party to the Merger Agreement or any of their respective affiliates be required to agree to any term, condition,
liability, obligation, requirement, limitation, qualification, remedy, commitment, sanction or other action imposed, required or requested by a
governmental entity in connection with its grant of any consent, registration, approval, permit or authorization necessary or advisable in
order to consummate the transactions contemplated by the Merger Agreement to be obtained from any governmental entity that is not
conditioned upon the consummation of the transactions contemplated by the Merger Agreement or (ii) the Company or any of its affiliates
agree to any term, condition, liability, obligation, requirement, limitation, qualification, remedy, commitment, sanction or other action in
connection with the obtaining of any such consent, registration, approval, permit or authorization necessary that is not conditioned upon
the consummation of the transactions contemplated by the Merger Agreement or that would result in any restrictions, limitations or
requirements on the Company or its business or assets following the consummation of the transactions contemplated by the Merger
Agreement without the prior written consent of Parent and subject to the following bullet; and

 

 

•  the Parties agreed that neither the foregoing nor the “reasonable best efforts” standard will require, or be construed to require, Parent or any
of its affiliates, (i) to resist, vacate, limit, reverse, suspend or prevent, through litigation, any actual, anticipated or threatened order seeking
to delay, restrain, prevent, enjoin or otherwise prohibit or make unlawful the consummation of the transactions contemplated by the Merger
Agreement or (ii) in order to obtain any consent, registration, approval, permit or authorization necessary or advisable in order to
consummate the transactions contemplated by the Merger Agreement to be obtained from any governmental entity, to agree to any term,
condition, liability, obligation, requirement, limitation, qualification, remedy, commitment, sanction or other action that would be reasonably
likely to have a material adverse effect on the anticipated benefits to Parent and its affiliates of the transactions contemplated by the Merger
Agreement; provided that Parent may compel the Company to agree to any such term or condition or take any such actions (or agree to take
such actions) so long as the effectiveness of such term or condition or action is conditioned upon the consummation of the Merger.

Parent has the right to direct all matters with any governmental entity consistent with its obligations under the Merger Agreement; provided that
Parent and the Company will have the right to review in advance and, to the extent practicable, each will consult with the other on and consider in good
faith the views of the other in connection with, all of the information relating to Parent or the Company, as the case may be, any of their respective
affiliates and any of their respective representatives, that appears in any filing made with, or written
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materials submitted to any governmental entity in connection with the transactions contemplated by the Merger Agreement. Neither the Company nor
Parent will permit any of its or its affiliates or representatives to participate in any discussions or meetings with any governmental entity in respect of any
documentation to effect all necessary notices, reports, consents, registrations, approvals, permits, authorizations, expirations of waiting periods and other
filings or any investigation or other inquiry relating thereto or to the transactions contemplated by the Merger Agreement unless it consults with the
other in advance and, to the extent permitted by such governmental entity, gives the other the opportunity to attend and participate. Each of the
Company and Parent, as applicable, will (and will cause their respective affiliates to) promptly provide or cause to be provided to each governmental
entity furnish all non-privileged or protected information and documents reasonably requested by any governmental entity or that are necessary or
advisable to permit consummation of the transactions contemplated by the Merger Agreement.

Status and Notifications

The Company and Parent each will keep the other reasonably apprised of the status of matters relating to the consummation of the transactions
contemplated by the Merger Agreement (including in connection with the Proxy Statement and Schedule 13E-3) and will, as promptly as practicable:
 
 •  notify the other of any notices or communication from or with any governmental entity concerning such transactions;
 

 •  furnish the other with copies of written notices or other communications received from any third party, including any governmental entity,
with respect to such transactions; and

 
 •  furnish the other with all information as may be necessary or advisable to effect such notices and communications.

The Company and Parent will give prompt notice to each other of any events, changes, developments, circumstances or facts that individually or in
the aggregate, has had or would reasonably be expected to:
 

 •  in the case of the Company, have a Material Adverse Effect or prevent, materially delay or materially impair the consummation by the
Company of the transactions contemplated by the Merger Agreement;

 
 •  in the case of Parent, have a Parent Material Adverse Effect; or
 

 

•  in the case of either the Company or Parent, result in any non-compliance or violation of any of the respective representations, warranties or
covenants of the Company, Parent or Merger Sub, as applicable, set forth in the Merger Agreement, to the extent that any such
non-compliance or violation would reasonably be expected to result in a failure of certain of the conditions to the Closing, as discussed in
further detail in “ —Conditions to Completion of the Merger.”

Employee Benefits

The Merger Agreement provides that, prior to making any written or oral communications to any current or former employee, director or
independent contractor of the Company (“Company Employees”) pertaining to compensation or benefit matters that are affected by the transactions
contemplated by the Merger Agreement, the Company will provide Parent with a copy of the intended communication, Parent will have a reasonable
period of time to review and comment on the communication, and the Company will consider any such comments in good faith. Parent and Merger Sub
agreed that all rights in effect as of the date of the Merger Agreement (or the benefits provided by the plans) under the Company’s Long Term Incentive
Plan and Bonus Plan (including the Retention Memorandum implementing those plans) and the Company’s Severance Policy will be assumed by the
surviving corporation in the Merger, without further action, and will not be modified or terminated by the surviving corporation within 12 months after the
Closing unless otherwise required by applicable law.
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Indemnification; Directors’ and Officers’ Insurance

Pursuant to the Merger Agreement, Parent and Merger Sub agreed that all rights to exculpation, indemnification or advancement of expenses
arising from, relating to or otherwise in respect of, acts or omissions occurring prior to the Effective Time existing in favor of the current or former
directors or officers of the Company as provided in the Company’s articles of incorporation or bylaws, that certain Indemnification Agreement, dated
April 12, 2019, between the Company and David Kent, and that certain Indemnification Agreement, dated April 12, 2019, between the Company and Greg
Clarke, will be assumed by the surviving corporation in the Merger, without further action, at the Effective Time, and will survive the Merger and continue
in full force and effect in accordance with their terms. Furthermore, for a period of no less than six years from the Effective Time, Parent is required to
maintain in effect the exculpation, indemnification and advancement of expenses provisions of the Company’s articles of incorporation or bylaws in effect
as of the date of the Merger Agreement, and cannot amend, repeal or otherwise modify any such provisions in any manner that would adversely affect
the rights thereunder of any individuals who immediately before the Effective Time were current or former directors or officers of the Company.

At or prior to the Effective Time, the Company will purchase a prepaid (or “tail”) directors’ and officers’ insurance and indemnification policy that
provides coverage for events occurring prior to the Effective Time for an aggregate period of not less than six years from the Effective Time, that does not
result in gaps or lapses of coverage with respect to matters occurring prior to the Effective Time and that is no less favorable with respect to limits,
deductibles and other terms compared to the Company’s existing directors’ and officers’ insurance and indemnification policy or policies or, if such
insurance coverage is unavailable, the best available similar coverage (the “D&O Insurance”).

Access and Reports

Subject to certain exceptions and limitations, throughout the period from the date of the Merger Agreement until the Effective Time, the Company
must, subject to certain exceptions, afford to the officers and other representatives of Parent reasonable access to the Company Employees and the
Company’s agents, properties, offices and other facilities, contracts, and books and records, and, during such period, the Company is required to furnish
promptly to Parent all information and documents (to the extent not publicly available) concerning or regarding its business, properties, assets (including
intellectual property rights) and personnel as may reasonably be requested by Parent.

The Company and Parent each will keep the other reasonably apprised of the status of matters relating to the consummation of the transactions
contemplated by the Merger Agreement and will, as promptly as practicable, (i) notify the other of any notices or communication from or with any
governmental entity concerning such transactions, (ii) furnish the other with copies of written notices or other communications received by Parent or the
Company, as the case may be, or any of its affiliates from any third party, including any governmental entity, with respect to such transactions and
(iii) furnish the other with all information as may be necessary or advisable to effect such notices and communications.

Other Covenants

The Merger Agreement contains additional agreements between the Company, Parent and Merger Sub relating to, among other things:
 
 •  causing the deregistration of the common stock under the Exchange Act as promptly as practicable after (and only after) the Effective Time;
 

 
•  upon any takeover statutes becoming applicable to the transactions contemplated by the Merger Agreement, each of Parent and the

Company, their respective boards of directors and the Special Committee granting such approvals and taking such actions as are necessary
to consummate the
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 transactions contemplated by the Merger Agreement as promptly as practicable and using their best efforts to eliminate or minimize the
effects of such takeover statutes;

 

 

•  the Company and the Board taking actions to cause to the transactions contemplated by the Merger Agreement and any other dispositions
of equity securities of the Company (including derivative securities) in connection with the transactions contemplated by the Merger
Agreement by any individual who is subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the
Company to be exempt under Rule 16b-3 promulgated under the Exchange Act; and

 

 •  notification of, consultation with and participation by Parent in connection with the defense or settlement of any stockholder litigation
against the Company, its directors or officers relating to the transactions contemplated by the Merger Agreement.

Conditions to Completion of the Merger

The respective obligations of each party to consummate the Merger are subject to the satisfaction or waiver at or prior to the Effective Time of each
of the following conditions:
 
 •  the Requisite Company Vote having been obtained at the Special Meeting;
 

 •  no order or law (whether temporary, preliminary or permanent) being in effect which enjoins, prevents or otherwise prohibits, restrains or
makes unlawful the consummation of the Merger and the other transactions contemplated by the Merger Agreement; and

 

 

•  all authorizations, consents, orders, declarations or approvals of, notifications to or filings or registrations with, or terminations or
expirations of waiting periods imposed by governmental entities in connection with the Merger having been obtained, made or occurred, as
the case may be, in each case, without the imposition by the applicable governmental entity of any material condition thereto that has not
been waived by Parent in its sole discretion.

The obligations of Parent and Merger Sub to effect the Merger are also subject to the satisfaction or waiver by Parent at or prior to the Effective
Time of the following conditions:
 
 •  each of the representations and warranties of the Company:
 

 

•  with respect to organization, good standing and qualification; capital structure; and corporate authority, approval and fairness must
have been true and correct as of the date of the Merger Agreement and must be true and correct at and as of the Closing Date as
though made on and as of such date and time (except to the extent that any such representation and warranty expressly speaks as of
a particular date or period of time, in which case such representation and warranty must be so true and correct as of such particular
date or period of time);

 

 

•  with respect to governmental filings, no violations, certain contracts, etc.; Company reports; disclosure controls and procedures and
internal control over financial reporting; financial statements, no undisclosed liabilities, “off-balance sheet arrangements”; books and
records; absence of certain changes; takeover statutes; and brokers and finders must have been true and correct in all material
respects as of the date of the Merger Agreement and must be true and correct in all material respects at and as of the Closing Date as
though made on and as of such date and time (except to the extent that any such representation and warranty expressly speaks as of
a particular date or period of time, in which case such representation and warranty must be so true and correct in all material respects
as of such particular date or period of time) (without giving effect to any qualification by “materiality” or “Material Adverse Effect”
and words of similar import set forth therein); and

 

 •  other than those set forth in the foregoing sub-bullets, must have been true and correct as of the date of the Merger Agreement and
must be true and correct at and as of the Closing Date as
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though made on and as of such date and time (except to the extent that any such representation and warranty expressly speaks as of
a particular date or period of time, in which case such representation and warranty must be so true and correct as of such particular
date or period of time), except, in the case of this sub-bullet, for any failure of any such representation and warranty to be so true and
correct (without giving effect to any qualification by “materiality” or “Material Adverse Effect” and words of similar import set forth
therein) that would not have a Material Adverse Effect;

 

 •  the performance or compliance by the Company in all material respects with its agreements and covenants required by the Merger
Agreement to be performed or complied with by it on or prior to the Effective Time;

 

 •  since the date of the Merger Agreement, the nonoccurrence of any event, change development, circumstance, fact or effect that has had or
would reasonably be expected to have a Material Adverse Effect;

 

 •  Parent has received at the Closing a certificate signed on the Company’s behalf by its Chief Executive Officer certifying that the conditions
set forth in the foregoing three bullets have been satisfied; and

 

 

•  we have delivered to (i) Parent a statement executed on behalf of the Company, dated as of the Closing Date, satisfying the requirements of
Treasury Department regulations Section 1.1445-2(c)(3) (and complying with Treasury Department regulations Section 1.897-2(h)) in a form
reasonably acceptable to Parent certifying that the Company is a U.S. person, and that the shares of common stock do not represent United
States real property interests within the meaning of Section 897 of the Code and the Treasury Department regulations promulgated
thereunder; and (ii) the Internal Revenue Service the notification required under Treasury Department regulation Section 1.897-2(h)(2) on
the date of the Merger Agreement, which notification must be (a) be in a form reasonably satisfactory to Parent, (n) satisfy the requirements
of Treasury Department regulation Section 1.897-2(h), and (c) indicate that the certificate described in clause (i) above is provided to Parent
pursuant to Treasury Regulation Section 1.1445-2(c)(3) in connection with the Merger on the date of the Merger Agreement.

The obligation of the Company to effect the Merger is also subject to the satisfaction or waiver by the Company at or prior to the Effective Time of
the following conditions:
 
 •  each of the representations and warranties of Parent and Merger Sub with respect to:
 

 

•  organization, good standing and qualification; corporate authority; and available funds must have been true and correct as of the
date of the Merger Agreement and must be true and correct at and as of the Closing Date as though made on and as of such date and
time (except to the extent that any such representation and warranty expressly speaks as of a particular date or period of time, in
which case such representation and warranty must be so true and correct as of such particular date or period of time); and

 

 

•  each of the other representations and warranties of Parent and Merger Sub (other than those sections set forth in the foregoing
sub-bullet) must have been true and correct as of the date of the Merger Agreement and must be true and correct at and as of the
Closing Date as though made on and as of such date and time (except to the extent that any such representation and warranty
expressly speaks as of a particular date or period of time, in which case such representation and warranty must be so true and correct
as of such particular date or period of time), except, in the case of this clause sub-bullet, for any failure of any such representation and
warranty to be so true and correct (without giving effect to any qualification by “materiality” or “Parent Material Adverse Effect” and
words of similar import set forth therein) that would not have a Parent Material Adverse Effect;

 

 •  the performance or compliance by Parent and Merger Sub in all material respects with each of its agreements and covenants required by the
Merger Agreement to be performed or complied with by it on or prior to the Effective Time; and
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 •  Parent has delivered to us a certificate signed on behalf of Parent and Merger Sub by an executive officer of Parent certifying that the
conditions set forth in the foregoing two bullet points have been satisfied.

Termination of the Merger Agreement

The Merger Agreement may be terminated and the transactions contemplated by the Merger Agreement may be abandoned at any time prior to the
Effective Time, whether before or after the Requisite Company Vote has been obtained, by mutual written consent of the Company and Parent.

The Merger Agreement may be terminated and the transactions contemplated by the Merger Agreement may be abandoned at any time prior to the
Effective Time, by action of either the Company or Parent, if:
 

 
•  the Merger is not consummated by 5:00 p.m. local time on March 31, 2021 (the “Outside Date”); provided, that the right to terminate the

Merger Agreement pursuant to this provision will not be available to any party if it is then in material breach of any of its representations,
warranties, obligations or agreements under the Merger Agreement; or

 

 

•  any order permanently restraining, enjoining or otherwise prohibiting consummation of the Merger has become final and non-appealable;
provided that the right to terminate pursuant to this provision will not be available to any party that has breached in any material respect its
obligations set forth in the Merger Agreement in any manner that has proximately contributed to the occurrence of the failure of a condition
to the consummation of the Merger.

The Merger Agreement may be terminated and the transactions contemplated by this Agreement may be abandoned by the Company:
 

 

•  if either Parent or Merger Sub breaches or fails to perform in any material respect any of its representations, warranties, covenants or
agreements in the Merger Agreement, or if any representation or warranty of Parent or Merger Sub in the Merger Agreement has become
untrue following the date of the Merger Agreement, in either case, such that the conditions to our obligation to effect the Merger would not
be satisfied (and such breach or failure to be true and correct is not curable prior to the Outside Date, or if curable prior to the Outside Date,
has not been cured within the earlier of (i) 30 days after the giving of notice thereof by the Company to Parent and (ii) three business days
prior to the Outside Date); provided, however, that the right to terminate the Merger Agreement pursuant to this provision will not be
available to the Company if it is then in material breach of any of its representations, warranties, obligations or agreements under the Merger
Agreement; or

 

 
•  following a Change of Recommendation if the Requisite Company Vote has not yet been obtained, but only if (i) the Company is not then in

breach of its non-solicitation obligations under the Merger Agreement and (ii) such Change of Recommendation is made in accordance with
the applicable terms and conditions of the Merger Agreement.

The Merger Agreement may be terminated and the transactions contemplated by this Agreement may be abandoned by the board of directors of
Parent:
 

 

•  if the Company breaches any of its representations, warranties, covenants or agreements in the Merger Agreement, or if any representation
or warranty of the Company in the Merger Agreement has become untrue following the date of the Merger Agreement, in either case such
that the conditions to Parent’s obligation to effect the Merger would not be satisfied (and such breach or failure to be true and correct is not
curable prior to the Outside Date, or if curable prior to the Outside Date, has not been cured within the earlier of (i) 30 days after the giving
of notice thereof by Parent to the Company and (ii) three business days prior to the Outside Date); provided, however, that the right to
terminate the Merger Agreement pursuant to this provision will not be available to Parent if it is then in material breach of any of its
representations, warranties, obligations or agreements under the Merger Agreement; or

 
111

PA01520



Table of Contents

 •  following a Change of Recommendation if the Requisite Company Vote has not yet been obtained at the Special Meeting.

Treatment of Expenses

Whether or not the Merger is consummated, all costs, fees and expenses incurred in connection with the Merger Agreement and the transactions
contemplated thereby, including all costs, fees and expenses of its representatives, will be paid by the party incurring such cost, fee or expense, except as
otherwise expressly provided in the Merger Agreement.

Modification or Amendment; Waiver

Subject to applicable law, at any time prior to the Effective Time, the Merger Agreement may be modified or amended only by an instrument in
writing that is executed by each of the parties.

The conditions to each of the respective parties’ obligations to consummate the transactions contemplated by the Merger Agreement may be
waived by such party in whole or in part to the extent permitted by applicable law; provided, however, that any such waiver will only be effective if made
in writing and executed by the party against whom the waiver is to be effective. No failure or delay by any party in exercising any right, power or privilege
hereunder or under applicable law will operate as a waiver of such rights and, except as otherwise expressly provided in the Merger Agreement, no single
or partial exercise thereof shall preclude any other or further exercise thereof or the exercise of any other right, power or privilege. The rights and remedies
in the Merger Agreement will be cumulative and not exclusive of any rights or remedies provided by law.

Governing Law

The Merger Agreement was made in and in all respects will be interpreted, construed and governed by and in accordance with the internal
procedural and substantive laws of the state of Nevada without regard to the conflict of laws rules or principles thereof (or any other jurisdiction) to the
extent that such laws, rules and principles would direct a matter to another jurisdiction.

Specific Performance

Each party to the Merger Agreement may specifically enforce the terms and provisions of the Merger Agreement and obtain an injunction
restraining any breach or violation or threatened breach or violation of the provisions of the Merger Agreement without posting a bond or other form of
security. In the event that any proceeding is brought in equity to enforce the provisions of the Merger Agreement, no party may allege, and each party
waives the defense, that there is an adequate remedy at law.
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PROPOSAL 1: APPROVAL OF THE MERGER AGREEMENT AND THE TRANSACTIONS CONTEMPLATED THEREBY (INCLUDING THE
MERGER)

We are asking you to approve the Merger Agreement and the transactions contemplated thereby (including the Merger).

For a summary of and detailed information regarding this proposal, see the information about the Merger Agreement and the Merger throughout
this proxy statement, including the information set forth in “Special Factors” and “The Merger Agreement.” A copy of the Merger Agreement is attached
to this proxy statement as Annex A. You are urged to read the Merger Agreement carefully in its entirety.

For us to complete the Merger, under NRS 92A.120, holders of a majority of the outstanding shares of common stock at the close of business on
the Record Date must vote “FOR” the Merger Agreement Proposal. The transaction has not been structured to require the approval of the holders of at
least a majority of the shares of common stock beneficially owned by security holders unaffiliated with the Purchaser Parties and their respective affiliates
(including Scotts Miracle-Gro and our directors who are affiliated with Scotts Miracle-Gro, to the extent such directors beneficially own any shares of
common stock). Furthermore, such approval is not required under Nevada law for us to complete the Merger. As of the Record Date, there were [●]
shares of common stock outstanding, of which the Purchaser Parties and their respective affiliates (including Scotts Miracle-Gro) beneficially owned [●]
shares of common stock, representing approximately [●]% of the outstanding shares of common stock. Subject to the terms of the Merger Agreement,
Parent has agreed to vote all shares of common stock it beneficially owns in favor of the Merger Agreement Proposal. See “Special Factors—Parent’s
Obligation to Vote in Favor of the Merger.” If you abstain from voting, fail to cast your vote, via the Virtual Special Meeting Website or by proxy, or fail
to give voting instructions to your broker, bank, trustee or other nominee, it will have the same effect as a vote “AGAINST” the Merger Agreement
Proposal.

The Board unanimously recommends that you vote “FOR” the Merger Agreement Proposal.
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OTHER IMPORTANT INFORMATION REGARDING THE COMPANY

Directors and Executive Officers of the Company

The Board presently consists of five members. The persons listed below are the directors and executive officers of the Company as of the date of
this proxy statement. The Merger Agreement provides, however, that the directors of Merger Sub immediately prior to the Effective Time of the Merger
will be the directors of the surviving corporation immediately following the Merger and serve, in each case, until their successor is duly elected or
appointed and qualified or until his or her death, resignation or removal, as the case may be. The Merger Agreement provides that the officers of Merger
Sub immediately prior to the Effective Time of the Merger will be the officers of the surviving corporation immediately following the Merger. Following
the Merger, each officer will serve, in each case, until their successor is duly elected or appointed and qualified or until his or her death, resignation or
removal, as the case may be.

Neither any of these persons nor the Company has been convicted in a criminal proceeding during the past five years (excluding traffic violations
or similar misdemeanors), and none of these persons have been a party to any judicial or administrative proceeding (except for matters that were
dismissed without sanction or settlement) during the past five years that resulted in a judgment, decree or final order enjoining the person from future
violations of, or prohibiting activities subject to, federal or state securities laws or a finding of any violation of federal or state securities laws.

All of the directors and executive officers can be reached c/o AeroGrow International, Inc., 5405 Spine Road, Boulder, Colorado 80301, and each of
the directors and executive officers is a citizen of the United States.

Directors
 
Name   Age  Position
H. MacGregor Clarke   60   Director
Chris J. Hagedorn   36   Director, Chairman of the Board
David B. Kent   62   Director
Cory T. Miller   47   Director
Patricia M. Ziegler   55   Director

H. MacGregor Clarke has been a director since April 2019 and previously served as a director from July 2009 to March 2013. Mr. Clarke has served
as President, Insulation Systems of Johns Manville, a Berkshire Hathaway company, since September 1, 2020. Prior to that time, Mr. Clarke served as
Senior Vice President and Chief Financial Officer of Johns Manville, from March 2013 until August 2020. Mr. Clarke also previously served as our Chief
Financial Officer from May 2008 through March 2013. From 2007 to 2008, Mr. Clarke was President and Chief Executive Officer, and from 2006 to 2007,
Chief Financial Officer, of Ankmar, LLC, a garage door manufacturer, distributor and installer. From 2003 to 2006, Mr. Clarke was a senior investment
banker with FMI Corporation (“FMI”), a management consulting and investment banking firm serving the building and construction industry. At FMI,
Mr. Clarke was responsible for delivering consulting and investment banking services to clients, and for marketing to prospective clients in the financial
services industry. The Board believes that Mr. Clarke’s extensive financial and executive experience, in particular his prior service as an executive officer
of four companies, among other factors, qualifies him to serve as a director.

Chris J. Hagedorn has been a director since 2013 and Chairman of the Board since November 2016. Mr. Hagedorn was appointed the General
Manager of The Hawthorne Gardening Company (“Hawthorne”), a wholly-owned subsidiary of Scotts Miracle-Gro, in October 2014 and was previously
appointed Director of Indoor Gardening at Scotts Miracle-Gro in May of 2013. From 2011 to 2013, Mr. Hagedorn served as a Marketing Manager for the
North Region at Scotts Miracle-Gro. Mr. Hagedorn was initially appointed to the Board by Scotts Miracle-Gro pursuant to a provision of the Securities
Purchase Agreement (as defined below) between AeroGrow and Scotts Miracle-Gro which allowed Scotts Miracle-Gro, as holder of the Series B
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Preferred Stock (as defined below), to appoint one member to the Board for so long as the convertible stock remained outstanding. For more details
regarding the Securities Purchase Agreement, the Series B Preferred Stock and the other agreements we have entered into with the Purchaser Parties and
their respective affiliates (including Scotts Miracle-Gro), please see “Other Important Information Regarding the Purchaser Parties and Scotts
Miracle-Gro—Significant Past Transactions and Contracts.” The Board believes that Mr. Hagedorn’s business experience and ties to Scotts Miracle-Gro,
particularly in light of AeroGrow’s strategic alliance with Scotts Miracle-Gro, qualifies him to serve as a director.

David B. Kent has been a director since April 2019. Mr. Kent has served in various senior managerial roles and is currently Co-Founder of Darcie
Kent Vineyards. Mr. Kent served as a Brand Manager for Procter & Gamble, the world’s foremost consumer package goods company. Mr. Kent served as
Chief Executive Officer of the Wine Group LLC from 2001 to 2012. The Board believes that Mr. Kent’s extensive experience in mergers, acquisitions,
marketing and brand management, among other factors, qualifies him to serve as a director.

Cory T. Miller has been a director since April 2019. Cory Miller joined the Board in 2020 and is currently the interim Chief Financial Officer of
Scotts Miracle-Gro. Mr. Miller began his career at Scotts Miracle-Gro in 2000 and has held several roles of increasing responsibility. Previous leadership
roles at Scotts include Vice President, Hawthorne Finance and Information Technology; Vice President, Hawthorne Finance; Vice President, Hawthorne,
Merger & Acquisition Finance Integration; Chief Internal Auditor; and Vice President, Finance and Business Development. Prior to joining Scotts
Miracle-Gro, Mr. Miller was a member of the audit practice of Ernst and Young. The Board believes that Mr. Miller’s business experience and ties to
Scotts Miracle-Gro, particularly in light of AeroGrow’s strategic alliance with Scotts Miracle-Gro, qualifies him to serve as a director.

Patricia M. Ziegler has been a director since April 2019. Ms. Ziegler joined the Board in 2020 and is currently the Chief Digital and Marketing
Services Officer at Scotts Miracle-Gro. Patti began her career at Scotts Miracle-Gro in 2011 and has held several roles within the marketing team with
brand, advertising, and digital leadership responsibilities. Currently, Patti is responsible for driving growth with direct to consumer. Before joining the
company, Patti held several leadership positions within an advertising agency holding company across a broad range of categories including Consumer
Packaged Goods, Retail, Financial Services, Spirits, Healthcare, Restaurants, Utilities, and Tourism. The Board believes that Ms. Ziegler’s marketing and
advertising experience, creativity and entrepreneurial approach, and ties to Scotts Miracle-Gro, particularly in light of AeroGrow’s strategic alliance with
Scotts Miracle-Gro, qualifies her to serve as a director.

Executive Officers
 
Name   Age  Position
J. Michael Wolfe   62   President and Chief Executive Officer
Grey H. Gibbs   54   Senior Vice President of Finance and Administration
John K. Thompson   59   Executive Vice President, Sales and Marketing, and Secretary

J. Michael Wolfe became our Chief Operating Officer in January 2010, our President on February 9, 2011, and our Chief Executive Officer on
March 31, 2011. He previously served as Vice President of Operations since April 2006. Prior to joining AeroGrow, Mr. Wolfe was an independent
consultant. From 1992 to 2002, he was President and Chief Operating Officer of Concepts Direct and was its Chief Executive Officer from 2000 to 2001. At
Concepts Direct, Mr. Wolfe oversaw the development, launch and operations of seven independent catalogues. From 1987 to 1992, Mr. Wolfe served as
Vice President of Wiland Services, Inc., a database management company, where he oversaw the redesign of the company’s product line, its sales and
investor relations.

Grey H. Gibbs has been employed by AeroGrow since November of 2007. He has served as Senior Vice President – Finance and Accounting since
May 2015 and previously served as: (i) Vice President of Finance and Accounting from June 2014 to May 2015; (ii) Vice President of Accounting from
February 2011 to June 2014;
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and (iii) Controller from November 2007 to June 2011. Before joining AeroGrow, Mr. Gibbs was employed by Swift Company, an animal protein processor,
as Director of Sarbanes-Oxley Compliance from 2006 to 2007 and Assistant Corporate Controller from 2004 to 2006. From 2003 to 2004, Mr. Gibbs was the
Chief Financial Officer of JCIT International, an educational and consulting firm in lean manufacturing. From 1994 to 2002, Mr. Gibbs served in a range of
strategic and financial roles for Agilent Technologies and Hewlett Packard, including New Product Introduction Program Manager, Outsourcing Program
Manager, Site Finance Manager, Planning and Reporting Analyst and Senior Internal Auditor. Mr. Gibbs was also an Audit Supervising Senior for KPMG
LLP from 1991 to 1994.

John K. Thompson became Executive Vice President of Sales and Marketing in April 2014. Mr. Thompson joined AeroGrow in 2002 and has served
in a variety of senior management positions at AeroGrow, including his position as Vice President of Marketing from October 2009 to April 2014.
Mr. Thompson also served as the Company’s International Division General Manager and Vice President of Investor Relations, and was instrumental in
the research activities leading to the development and launch of the Company’s AeroGarden product line. Prior to joining AeroGrow, Mr. Thompson was
Director of Marketing for Productivity Point International, a direct marketing and direct sales company, and Sales and Marketing Manager for
CareerTrack, a direct marketing company that sold personal and professional growth products to the consumer and commercial markets.

Selected Historical Consolidated Financial Data

Set forth below is certain selected historical consolidated financial data relating to the Company. The historical selected financial data as of and for
the six months ended September 30, 2020 and 2019 and the fiscal years ended March 31, 2020, 2019, 2018, 2017 and 2016 has been derived from our
consolidated financial statements, which, for the annual periods, have been audited by Plante & Moran, PLLC, an independent registered public
accounting firm.

This information is only a summary and should be read in conjunction with the Company’s Annual Report on Form 10-K for the fiscal year ended
March 31, 2020, filed with the SEC on June 23, 2020, and the Company’s Quarterly Reports on Form 10-Q for the quarterly periods ended June 30, 2020
and September  30, 2020, filed with the SEC on August 11, 2020 and November  16, 2020, respectively, each of which is incorporated by reference into this
proxy statement. More comprehensive financial information is included in such reports, including management’s discussion and analysis of financial
condition and results of operations, and other documents filed by the Company with the SEC, and the following summary is qualified in its entirety by
reference to such reports and other documents and all of the financial information and notes contained within such reports. See “Where You Can Find
More Information.” Results of interim periods are not necessarily indicative of the results expected for a full fiscal year or for future periods.
 
   Year Ended March 31,   

Six Months Ended
September 30,  

($ in thousands, except per share data)   2020    2019   2018   2017   2016   2020    2019  
STATEMENT OF OPERATIONS DATA:           
Net Sales   $39,214   $34,366  $ 32,298  $ 23,609  $ 19,612  $ 30,721   $ 8,898 
Gross profit   $14,029   $11,971  $ 10,700  $ 8,565  $ 6,994  $ 13,264   $ 2,921 
Operating income (loss)   $ 308   $ 7  $ (449)  $ (346)  $ (1,299)  $ 3,986   $ (2,125) 
Net income (loss)   $ 57   $ (291)  $ 92  $ (4,766)  $ (1,228)  $ 3,914   $ (2,184) 
Basic and diluted net income (loss) per share   $ 0.00   $ (0.01)  $ 0.00  $ (0.14)  $ (0.18)  $ 0.11   $ (0.06) 
PER SHARE DATA:           
Weighted average common shares used for basic earnings per

share    34,328    34,328   34,328   33,477   6,666   34,328    34,328 
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   Year Ended March 31,    
Six Months Ended

September 30,  
($ in thousands, except per share data)   2020    2019    2018    2017    2016    2020    2019  
BALANCE SHEET DATA:               
Current assets   $ 18,920   $ 15,814   $ 17,614   $ 14,993   $ 6,570   $ 27,060   $ 18,289 
Noncurrent assets   $ 3,127   $ 1,045   $ 553   $ 521   $ 778   $ 4,054   $ 2,649 
Current liabilities   $ 7,140   $ 4,144   $ 5,222   $ 3,596   $ 5,147   $ 12,662   $ 8,155 
Noncurrent liabilities   $ 1,498   $ 263   $ 190   $ —     $ —     $ 1,129   $ 1,569 
Cash, cash equivalents and restricted cash   $ 9,061   $ 1,756   $ 7,497   $ 8,819   $ 1,416   $ 3,830   $ 1,012 
Working capital   $ 11,780   $ 11,670   $ 12,392   $ 11,397   $ 1,423   $ 14,398   $ 10,134 
Total assets   $ 22,047   $ 16,859   $ 18,167   $ 15,514   $ 7,348   $ 31,114   $ 20,938 
Long-term debt and capital leases, net of current portion   $ 900   $ 72   $ 12   $ 19   $ —     $ 900   $ 946 
Stockholders’ equity   $ 12,509   $ 12,452   $ 12,743   $ 11,899   $ 2,201   $ 16,423   $ 10,268 

We are not providing any pro forma data giving effect to the Merger because we do not believe such information is material to our stockholders in
evaluating the Merger Agreement Proposal since the Merger Consideration is all cash and our common stock would cease to be registered with the SEC
and quoted on the OTCQB if the Merger is completed.

No separate financial information has been provided for Parent or Merger Sub since Parent is a holding company that does not have substantive
operations and Merger Sub is a newly-formed entity formed in connection with the Merger and has no independent operations and such financial
statements are not material to our stockholders in evaluating the Merger Agreement Proposal since the Merger Consideration is all cash, there is no
financing condition and our common stock will no longer be quoted on the OTCQB following consummation of the Merger.

Book Value Per Share

As of September 30, 2020, the book value per share of our common stock was $0.4781. Book value per share is computed by dividing total equity of
approximately $16,423,000 by 34,328,036, the total shares of common stock outstanding on that date.

Market Price of the Company’s Common Stock and Dividends

Market Price

Our common stock is listed for trading on the OTCQB under the symbol “AERO.” As of the Record Date, there were [●] shares of our common
stock outstanding, held by approximately [●] stockholders of record.

The table below shows, for the periods indicated, the high and low sales prices for our common stock, as reported by the OTCQB:
 

   Common Stock Price  
   High    Low  
Fiscal Year Ended March 31, 2019     
First quarter   $ 2.93   $ 2.16 
Second quarter   $ 3.40   $ 2.25 
Third quarter   $ 3.19   $ 2.10 
Fourth quarter   $ 2.49   $ 1.55 
Fiscal Year Ended March 31, 2020     
First quarter   $ 2.00   $ 1.12 
Second quarter   $ 1.66   $ 0.92 
Third quarter   $ 1.11   $ 0.74 
Fourth quarter   $ 1.72   $ 0.61 

 
117

PA01526



Table of Contents

   Common Stock Price  
   High    Low  
Fiscal Year Ending March 31, 2021     
First quarter   $ 3.81   $ 1.20 
Second quarter   $ 6.09   $ 2.81 
Third quarter   $ 3.10   $ 2.75 
Fourth quarter (through January 11, 2021)   $ 3.04   $ 2.95 

The closing price of our common stock on the OTCQB on November 11, 2020, the last trading day prior to the announcement of the Merger, was
$2.82 per share. On [●], 2021, the most recent practicable date before this proxy statement was mailed to our stockholders, the closing price for our
common stock on the OTCQB was $[●] per share. You are encouraged to obtain current market quotations for our common stock in connection with
voting your shares. The Merger Consideration is fixed at $3.00 per share of our common stock, without interest and subject to any required withholding
of taxes.

Any over-the-counter market quotations reflect inter-dealer prices, without retail mark-up, mark-down or commission and may not necessarily
represent actual transactions.

Dividends

On November 29, 2016, the Board declared a cash distribution of $1.21 per share of common stock as a special one-time dividend based on Parent’s
exercise of the Warrant (as defined in “Other Important Information Regarding the Purchaser Parties and Scotts Miracle-Gro—Significant Past
Transactions and Contracts”). The dividend was paid on January 3, 2017 to stockholders of record on December 20, 2016. Otherwise, we have never
declared or paid dividends or distributions on our common stock. We have agreed in the Merger Agreement not to declare, set aside, make or pay any
dividend or other distribution, payable in cash, stock, property or otherwise on our common stock.

Security Ownership of Certain Beneficial Owners and Management

The following table sets forth certain information with respect to the beneficial ownership of our common stock, in each case, as of December 31,
2020, by: (i) each of our named executive officers and directors; (ii) all executive officers and directors as a group; and (iii) each person known by us to
beneficially own more than 5% of our common stock. All such information provided by the stockholders who are not executive officers or directors
reflects their beneficial ownership as of the dates specified in the relevant footnotes to the table.

Applicable percentage ownership for our common stock in the following table is based on 34,328,036 shares of common stock outstanding as of
December 31, 2020.

Beneficial ownership is determined in accordance with the rules of the SEC. Shares of common stock, if any, that the beneficial owner has the right
to acquire beneficial ownership of within 60 days December 31, 2020, such as any right to acquire through the exercise of any option, warrant or right, are
deemed to be outstanding for calculating the number and percentage of outstanding shares of the person holding such securities, but are not deemed to
be outstanding for purposes of calculating the percentage ownership of any other person. Beneficial ownership or voting power representing less than
1.00% is denoted with an asterisk (*).

The information provided in the table is based on our records, information publicly filed with the SEC and other information provided to us as of the
date of this proxy statement, except where otherwise noted. Unless otherwise noted, these persons, to our knowledge, have sole voting and investment
power over the shares listed, and the principal address for each such stockholder is c/o AeroGrow International, Inc., 5405 Spine Road, Boulder, Colorado
80301.
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   Shares of Common Stock Beneficially Owned  
Name of Beneficial Owner   Shares    Percentage  
Greater than 5% Stockholders     
SMG Growing Media, Inc. (1)    27,639,294    80.5% 
Named Executive Officers and Directors     
H. MacGregor Clarke    —      * 
Chris J. Hagedorn (2)    —      * 
David B. Kent    —      * 
Cory T. Miller (2)    —      * 
Patricia M. Ziegler (2)    —      * 
J. Michael Wolfe    106,790    * 
Grey H. Gibbs    6,000    * 
John K. Thompson    42,647    * 
All Directors and Executive Officers as Group (8

persons)    155,437    * 
 
(1) Based on a Schedule 13D/A filed with the SEC on November 12, 2020. SMG Growing Media, Inc. is a wholly-owned subsidiary of Scotts

Miracle-Gro. The address of SMG Growing Media, Inc. and The Scotts Miracle-Gro Company is 14111 Scottslawn Road, Marysville, Ohio 43041.
(2) Ms. Ziegler and Messrs. Hagedorn and Miller are affiliated with SMG Growing Media, Inc. None of Ms. Ziegler and Messrs. Hagedorn and Miller

holds voting or investment power over the shares owned by SMG Growing Media, Inc. and, therefore, disclaim beneficial ownership over such
shares.

Prior Public Offerings

None of the Company, Parent, Merger Sub nor any of their respective affiliates have made an underwritten public offering of the shares of the
Company’s common stock for cash during the past three years that was registered under the Securities Act or exempt from registration under Regulation
A promulgated thereunder.

Transactions in the Company’s Common Stock

Transactions in the Company’s Common Stock During the Past 60 Days

Other than the Merger Agreement, as discussed in “The Merger Agreement,” the Company, the Purchaser Parties, Scotts Miracle-Gro and their
respective affiliates have not executed any transactions with respect to the shares of the Company’s common stock within 60 days of the date of this
proxy statement.

Transactions in the Company’s Common Stock by the Company During the Past Two Years

Neither the Company nor any of its affiliates has purchased any shares of the Company’s common stock during the past two years, except as set
forth below:

J. Michael Wolfe (President and Chief Executive Officer):
 

Quantity  Price ($)  Transaction Date   Transaction Description
3,000    1.7520(1)   02/22/2019   Open market purchase
7,000    1.7771   02/25/2019   Open market purchase

 
 (1) The price is a weighted average price.
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John K. Thompson (Executive Vice President, Sales and Marketing, and Secretary):
 

Quantity  Price ($)   Transaction Date   Transaction Description
1,000    1.75    02/25/2019   Open market purchase

Transactions in the Company’s Common Stock by the Purchaser Parties and Scotts Miracle-Gro During the Past Two Years

None of the Purchaser Parties, Scotts Miracle-Gro nor any of their respective affiliates (including our directors who are affiliated with Scotts
Miracle-Gro, to the extent such directors beneficially own any shares of common stock) has purchased any shares of the Company’s common stock
during the past two years.
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OTHER IMPORTANT INFORMATION REGARDING THE PURCHASER PARTIES AND SCOTTS MIRACLE-GRO

Identity and Background of Scotts Miracle-Gro, Parent and Merger Sub

Under the SEC rules governing “going private” transactions, each of the Purchaser Parties and their respective affiliates (including Scotts
Miracle-Gro) may be deemed to be an “affiliate” (as defined under Rule 13e-3 of the Exchange Act) of the Company engaged in the “going private”
transaction. As of December 31, 2020, the Purchaser Parties and their respective affiliates (including Scotts Miracle-Gro) may be deemed to beneficially
own approximately 80.5% of the outstanding shares of our common stock.

Scotts Miracle-Gro

Scotts Miracle-Gro, an Ohio corporation, is the leading manufacturer and marketer of branded consumer lawn and garden products in North
America. Scotts Miracle-Gro products are marketed under some of the most recognized brand names in the industry. Scotts Miracle-Gro’s key consumer
lawn and garden brands include Scotts® and Turf Builder® lawn and grass seed products; Miracle-Gro® soil, plat food and insecticide, LiquaFeed® plant
food, and Osmocote® (Osmocote® is a registered trademark of Everris International B.V., a subsidiary of Israel Chemicals Ltd.) gardening and landscape
products; and Ortho®, , Home Defense® and Tomcat® branded insect control, weed control and rodent control products. Scotts Miracle-Gro is the
exclusive agent of Monsanto, a subsidiary of Bayer AG, for the marketing and distribution of certain of Monsanto’s consumer Roundup® branded
products within the United States and certain other specified countries. Scotts Miracle-Gro has a presence in similar branded consumer products in
China. Scotts Miracle-Gro’s common shares are listed on the NYSE under the symbol “SMG.”

Scotts Miracle-Gro’s principal executive office is located at 14111 Scottslawn Road, Marysville, Ohio 43041, and its telephone number is (937)
644-0011.

Directors and Executive Officers of Scotts Miracle-Gro

The names and material occupations, positions, offices or employment during the past five years of Scotts Miracle-Gro’s directors and executive
officers are set forth below. During the past five years, none of Scotts Miracle-Gro nor any of Scotts Miracle-Gro’s directors or executive officers have
been (i) convicted in a criminal proceeding (excluding traffic violations and similar misdemeanors) or (ii) party to any judicial or administrative proceeding
(except for matters that were dismissed without sanction or settlement) that resulted in a judgment, decree or final order enjoining such person from future
violations of, or prohibiting activities subject to, federal or state securities laws, or a finding of any violation of federal or state securities laws. Unless
otherwise indicated, the address for Scotts Miracle-Gro and each of Scotts Miracle-Gro’s listed directors and executive officers is c/o The Scotts
Miracle-Gro Company, 14111 Scottslawn Road, Marysville, Ohio 43041, and the phone number for Scotts Miracle-Gro and each of Scotts Miracle-Gro’s
listed directors and executive officers is (937) 644-0011.
 

Name   
Position with Scotts Miracle-Gro and Current Occupation of
Employment and Five-Year Employment History

Cory T. Miller

  

Interim Chief Financial Officer; Mr. Miller was named interim Chief Financial Officer of Scotts
Miracle-Gro on January 6, 2021. Prior to this appointment, Mr. Miller had served as Vice President,
Hawthorne Finance and Information Technology since December 2018. Previously, Mr. Miller
served as Vice President, Hawthorne Finance from February 2017 to December 2018; Vice President,
Hawthorne Merger & Acquisition Finance Integration from May 2016 to February 2017; Chief
Internal Auditor from April 2015 to May 2016; and Vice President, Finance and Business
Development from October 2013 to April 2015.
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Name   
Position with Scotts Miracle-Gro and Current Occupation of
Employment and Five-Year Employment History

David C. Evans

  

Director; Mr. Evans is a director of Cardinal Health Inc. Mr. Evans served as the Interim Chief
Financial Officer of Cardinal Health Inc., a global, integrated healthcare services and products
company, from September 2019 until May 2020, after a transition role beginning in July 2019.
Mr. Evans previously served as Executive Vice President and Chief Financial Officer of Battelle
Memorial Institute (“Battelle”), a private research and development organization with revenue of
$5 billion, from March 2013 until January 2018. Mr. Evans’ responsibilities at Battelle included
strategy, IT and cyber security. Prior to joining Battelle, Mr. Evans served in various managerial
roles at Scotts Miracle-Gro, including, most recently, Chief Financial Officer and Executive Vice
President, Strategy and Business Development.

Brian D. Finn

  

Director; Mr. Finn is a director of WaveGuide Corporation, a health care technology company, Owl
Rock Capital Corporation, an investment private equity firm specializing in mezzanine loan
investments in middle-market companies, and X-Vax Technology, Inc. an early stage biotechnology
company. Mr. Finn is also the Chairman of Star Mountain Capital LLC, a private equity firm.
Mr. Finn served as the Chief Executive Officer and Chairman of Asset Management Finance
Corporation. Mr. Finn was Chairman and Head of Alternative Investments at Credit Suisse Group
(“Credit Suisse”). Mr. Finn has held many positions within Credit Suisse and its predecessor firms,
including President of Credit Suisse First Boston (“CSFB”), President of Investment Banking,
Co-President of Institutional Securities, Chief Executive Officer of Credit Suisse USA and a member
of the Office of the Chairman of CSFB. He was also a member of the Executive Board of Credit
Suisse. Mr. Finn served as principal and partner of private equity firm Clayton, Dubilier & Rice.

James Hagedorn

  

Director, Chairman and Chief Executive Officer; Mr. Hagedorn was named Chairman of the Board of
Scotts Miracle-Gro’s predecessor in January 2003 and Chief Executive Officer of Scotts
Miracle-Gro’s predecessor in May 2001. He also served as President of Scotts Miracle-Gro (or its
predecessor) from October 2015 until February 2016. Mr. Hagedorn serves on Scotts Miracle-Gro’s
Board of Directors, a position he has held with Scotts Miracle-Gro (or its predecessor) since 1995.

Adam Hanft

  

Director; Mr. Hanft is the founder and Chief Executive Officer of Hanft Projects LLC (“Hanft
Projects”), a strategic consultancy that provides marketing advice and insight to leading consumer
and business-to-business companies as well as many leading digital brands. He writes broadly
about the consumer culture for numerous publications and is the co-author of “Dictionary of the
Future.” He is also a frequent commentator on marketing and branding issues. Prior to starting
Hanft Projects, Mr. Hanft served as founder and Chief Executive Officer of Hanft Unlimited, Inc., a
marketing organization created in 2004 that included an advertising agency, strategic consultancy
and custom-publishing operation. Mr. Hanft also serves as a director for 1 800 FLOWERS COM Inc.
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Name   
Position with Scotts Miracle-Gro and Current Occupation of
Employment and Five-Year Employment History

Stephen L. Johnson

  

Director; Mr. Johnson is the President and Chief Executive Officer of Stephen L. Johnson and
Associates Strategic Consulting, LLC, a strategic provider of business, research and financial
management and consulting services formed in 2009. Prior to forming Johnson and Associates,
Mr. Johnson worked for the U.S. Environmental Protection Agency for 30 years, where he became
the first career employee and scientist to serve as Administrator, a position he held from January
2005 through January 2009. Mr. Johnson serves as a director of Frederick Memorial Hospital and as
a Trustee of Taylor University.

Thomas N. Kelly Jr.

  

Director; Mr. Kelly is a former director of GameStop Corp., where he chaired the Compensation
Committee. Mr. Kelly also served as Executive Vice President, Transition Integration of Sprint
Nextel Corporation (now known as Sprint Communications, Inc. (“Sprint”)), a global
communications company, from December 2005 until April 2006. He served as the Chief Strategy
Officer of Sprint from August 2005 until December 2005. He served as the Executive Vice President
and Chief Operating Officer of Nextel Communications, Inc., which became Sprint, from February
2003 until August 2005, and as Executive Vice President and Chief Marketing Officer of Nextel
Communications, Inc. from 1996 until February 2003.

James D. King

  

Executive Vice President, Chief Communications Officer; Mr. King was named Executive Vice
President, Chief Communications Officer of Scotts Miracle-Gro in April 2019. Prior to this
appointment, Mr. King had served as Senior Vice President, Chief Communications Officer from
June 2008 to April 2019.

Katherine Hagedorn Littlefield

  

Director; Ms. Littlefield is a general partner of the Hagedorn Partnership, L.P. She also serves on
the board for the Hagedorn Family Foundation, Inc., a charitable organization. She is the sister of
James Hagedorn, Scotts Miracle-Gro’s Chief Executive Officer and Chairman of the Board.
Ms. Littlefield is a member of the Board of Trustees at Delaware Valley University.

Michael C. Lukemire

  

President and Chief Operating Officer; Mr. Lukemire was named President and Chief Operating
Officer of Scotts Miracle-Gro in February 2016. He served as Executive Vice President and Chief
Operating Officer from December 2014 until February 2016.

Nancy G. Mistretta

  

Director; Ms. Mistretta is a director of HSBC North America Holdings, Inc., HSBC USA Inc., and
HSBC Bank USA, N.A., where she serves on the Audit Committee, Risk Committee and the
Nominating & Governance Committee. In addition, Ms. Mistretta is a member of the Board of
Directors of GAM Holding AG in Zurich, Switzerland, where she chairs the Compensation
Committee and serves on the Governance and Nominating Committee. Ms. Mistretta is a retired
partner of Russell Reynolds Associates (“Russell Reynolds”), an executive search firm, where she
served as a partner from February 2005 until June 2009. She was a member of Russell Reynolds’
Not-For-Profit Sector and was responsible for managing executive officer searches for many large
philanthropic organizations, with a particular focus on educational
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Name   
Position with Scotts Miracle-Gro and Current Occupation of
Employment and Five-Year Employment History

  

searches for presidents, deans and financial officers. Based in New York City, she also was active in
the CEO/Board Services Practice of Russell Reynolds. Prior to joining Russell Reynolds,
Ms. Mistretta was with JPMorgan Chase & Co. and its heritage institutions for 29 years and served
as a Managing Director in Investment Banking from 1991 to 2005.

Ivan C. Smith

  

Executive Vice President, General Counsel, Corporate Secretary and Chief Compliance Officer;
Mr. Smith was named Executive Vice President, General Counsel and Corporate Secretary of Scotts
Miracle-Gro in July 2013 and Chief Compliance Officer of Scotts Miracle-Gro in October 2013.

Denise S. Stump

  

Executive Vice President, Global Human Resources and Chief Ethics Officer; Ms. Stump was named
Executive Vice President, Global Human Resources of Scotts Miracle-Gro in February 2003 and
Chief Ethics Officer of Scotts Miracle-Gro in October 2013.

Peter E. Shumlin

  

Director; Governor Shumlin is a director of Putney Student Travel, National Geographic Student
Expeditions and New York Times Student Journeys which provides educational summer programs
for students around the globe. He is a principal in numerous real estate partnerships specializing in
commercial and residential properties. Governor Shumlin served three terms as the 81st Governor of
the State of Vermont, having held office from 2011 to 2017. Prior to serving as Governor, he served
two terms in the Vermont House of Representatives and 14 non-consecutive years in the Vermont
Senate, serving on the Rules Committee, the Finance Committee, the Transportation Committee, the
Appropriations Committee and as Senate President Pro Tempore.

LTG (Retired) John Randolph Vines

  

Director; Lieutenant General (retired) Vines has been a partner of McChrystal Group since 2016 and
was previously a Senior Advisor to McChrystal Group beginning in 2011. General Vines retired in
2007 from the U.S. Army after 35 years active service. He was in continuous command for his last
six years of service, including Commander, U.S. Army’s XVIII Airborne Corps and Multi-National
Corps Iraq. In addition, he commanded the Combined Joint Task Force 180 Afghanistan. General
Vines also served as the Senior Defense Representative to Afghanistan and Pakistan and
previously commanded the 82nd Airborne Division, which included a year-long deployment in
Afghanistan. Following retirement, General Vines has acted as a Department of Defense Senior
Mentor to U.S. Army and joint senior leadership and deploying combat units, a member of the
Defense Service Board and a member of the Army DARPA Senior Advisory Group.

Parent

Parent is an Ohio corporation that was incorporated in 2005 and a direct, wholly-owned subsidiary of Scotts Miracle-Gro and serves as a holding
company for Scotts Miracle-Gro’s growing media and hydroponic businesses.

Parent’s principal executive office is located at 14111 Scottslawn Road, Marysville, Ohio 43041, and its telephone number is (937) 644-0011.
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Directors and Executive Officers of Parent

The names and material occupations, positions, offices or employment during the past five years of Parent’s directors and executive officers are set
forth below. During the past five years, none of Parent nor any of Parent’s directors or executive officers have been (i) convicted in a criminal proceeding
(excluding traffic violations and similar misdemeanors) or (ii) party to any judicial or administrative proceeding (except for matters that were dismissed
without sanction or settlement) that resulted in a judgment, decree or final order enjoining such person from future violations of, or prohibiting activities
subject to, federal or state securities laws, or a finding of any violation of federal or state securities laws. Unless otherwise indicated, the address for
Parent and each of Parent’s listed directors and executive officers is c/o The Scotts Miracle-Gro Company, 14111 Scottslawn Road, Marysville, Ohio
43041, and the phone number for Parent and each of Parent’s listed directors and executive officers is (937) 644-0011.
 

Name   
Position with Parent and Current Occupation of Employment and
Five-Year Employment History

James Hagedorn

  

Director and Chief Executive Officer; Mr. Hagedorn was named Chairman of the Board of Scotts
Miracle-Gro’s predecessor in January 2003 and Chief Executive Officer of Scotts Miracle-Gro’s
predecessor in May 2001. He also served as President of Scotts Miracle-Gro (or its predecessor)
from October 2015 until February 2016. Mr. Hagedorn serves on Scotts Miracle-Gro’s Board of
Directors, a position he has held with Scotts Miracle-Gro (or its predecessor) since 1995.

Michael C. Lukemire

  

President; Mr. Lukemire was named President and Chief Operating Officer of Scotts Miracle-Gro in
February 2016. He served as Executive Vice President and Chief Operating Officer from December
2014 until February 2016.

Ivan C. Smith

  

Executive Vice President, General Counsel, Corporate Secretary and Chief Compliance Officer;
Mr. Smith was named Executive Vice President, General Counsel and Corporate Secretary of Scotts
Miracle-Gro in July 2013 and Chief Compliance Officer of Scotts Miracle-Gro in October 2013.

Denise S. Stump

  

Executive Vice President; Ms. Stump was named Executive Vice President, Global Human Resources
of Scotts Miracle-Gro in February 2003 and Chief Ethics Officer of Scotts Miracle-Gro in October
2013.

Merger Sub

Merger Sub is a Nevada corporation and a direct, wholly-owned subsidiary of Parent. Merger Sub was incorporated in 2020 by Parent solely for the
purpose of entering into the transactions contemplated by the Merger Agreement, and has not entered into any business activities other than in
connection with the transactions contemplated by the Merger Agreement. Upon completion of the Merger, Merger Sub will cease to exist as a separate
entity and the Company will continue as the surviving corporation in the Merger.

Merger Sub’s principal executive office is located at 14111 Scottslawn Road, Marysville, Ohio 43041, and its telephone number is (937) 644-0011.

Directors and Executive Officers of Merger Sub

The names and material occupations, positions, offices or employment during the past five years of Merger Sub’s directors and executive officers
are set forth below. During the past five years, none of Merger Sub nor any of Merger Sub’s directors or executive officers have been (i) convicted in a
criminal proceeding (excluding
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traffic violations and similar misdemeanors) or (ii) party to any judicial or administrative proceeding (except for matters that were dismissed without
sanction or settlement) that resulted in a judgment, decree or final order enjoining such person from future violations of, or prohibiting activities subject
to, federal or state securities laws, or a finding of any violation of federal or state securities laws. Unless otherwise indicated, the address for Merger Sub
and each of Merger Sub’s listed directors and executive officers is c/o The Scotts Miracle-Gro Company, 14111 Scottslawn Road, Marysville, Ohio 43041,
and the phone number for Merger Sub and each of Merger Sub’s listed directors and executive officers is (937) 644-0011.
 

Name   
Position with Merger Sub and Current Occupation of Employment
and Five-Year Employment History

Ivan C. Smith

  

Director; Executive Vice President, General Counsel, Corporate Secretary and Chief Compliance
Officer of Scotts Miracle-Gro; Mr. Smith was named Executive Vice President, General Counsel and
Corporate Secretary of Scotts Miracle-Gro in July 2013 and Chief Compliance Officer of Scotts
Miracle-Gro in October 2013.

Michael C. Lukemire

  

President; Mr. Lukemire was named President and Chief Operating Officer of Scotts Miracle-Gro in
February 2016. He served as Executive Vice President and Chief Operating Officer from December
2014 until February 2016.

Peter S. Supron

  

Vice President; Mr. Supron has served as Chief of Staff to the President of Scotts Miracle-Gro since
2015. Prior to that, he served as Senior Vice President of Business Development, Vice President of
Purchasing, and in various finance and strategy roles.

Significant Past Transactions and Contracts

On April 22, 2013, the Company entered into a Securities Purchase Agreement (the “Securities Purchase Agreement”) with Parent, pursuant to
which Parent acquired 2,649,007 shares of the Company’s Series B Convertible Preferred Stock, par value $0.001 per share (the “Series B Preferred Stock”),
and a warrant to purchase shares of the Company’s common stock (as amended to date, the “Warrant”) for an aggregate purchase price of $4,000,000.

On August 5, 2014, the Company issued 390,092 shares of common stock to Parent, of which: (i) 199,148 shares were issued as a dividend on the
shares of Series B Preferred Stock pursuant to the Certificate of Designations (as defined below); (ii) 123,907 shares were issued as payment under the
Technology License Agreement (as defined below); and (iii) 67,037 shares were issued as payment under the Brand License Agreement (as defined
below)

On April 24, 2015, the Company issued 136,895 shares of common stock to Parent for the payment of interest under the 2014 Term Loan (as defined
below), based upon the conversion price of the Series B Preferred Stock.

On July 14, 2015, the Company issued 799,553, of which (i) 211,921 shares were issued as a dividend on the shares of Series B Preferred Stock
pursuant to the Certificate of Designations; (ii) 237,246 shares were issued as payment under the Technology License Agreement; and (iii) 350,386 shares
were issued as payment under the Brand License Agreement.

On May 9, 2016, the Company issued 196,044 shares of common stock to Parent for the payment of interest under the 2015 Term Loan (as defined
below), based upon the conversion price of the Series B Preferred Stock.

On July 1, 2016, the Company issued 878,362 shares of common stock to Parent, of which: (i) 211,921 shares were issued as a dividend on the shares
of Series B Preferred Stock pursuant to the Certificate of
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Designations; (ii) 259,763 shares were issued as payment under the Technology License Agreement; and (iii) 406,678 shares were issued as payment
under the Brand License Agreement.

On December 16, 2016, the Company issued 125,250 shares of common stock to Parent, which reflected accrued dividends on the Series B Preferred
Stock pursuant the Certificate of Designations.

On August 29, 2017, the Company issued 850,749 shares of common stock to Parent, of which: (i) 312,708 shares were issued as payment under the
Technology License Agreement; and (ii) 539,041 shares were issued as payment under the Brand License Agreement, less 1,000 shares that the Company
had previously issued to Parent as an inadvertent overpayment.

On November 29, 2016, Parent fully exercised the Warrant resulting in its acquisition of 21,613,342 shares of common stock.

Warrant

The Warrant entitled, but did not obligate, Parent to purchase a number of shares of common stock that constitutes, on a “fully diluted basis” (as
defined in the Warrant), 80% of the Company’s outstanding capital stock (when added to all other shares owned by Parent), as calculated as of the date
or dates of exercise. The Warrant was exercisable at any time and from time to time for a period of five years between April 22, 2016 and April 22, 2021. In
addition, the Warrant was exercisable in any increment with no obligation to exercise the entire Warrant at one time. On November 29, 2016, Parent fully
exercised the Warrant resulting in its acquisition of 21,613,342 shares of common stock and the Company received proceeds of $47.8 million. Also on
November 29, 2016, the Board declared a cash distribution of $40.5 million, or $1.21 per share of common stock, as a special one-time dividend based on
Parent’s exercise of the Warrant. The dividend was paid on January 3, 2017 to stockholders of record on December 20, 2016. The remaining proceeds were
used to repay principal and accrued interest on the 2016 Term Loan (as defined below) and for operations related to the Company’s existing lines of
business and working capital. The exercise price of the Warrant was equal to the quotient obtained by dividing: (a) an amount equal to (i) 1.34 times the
Company’s trailing twelve months adjusted net sales, which equaled (A) the net sales of the Company under U.S. GAAP plus, (B) the cost to The Scotts
Company, LLC or its affiliates for products that exploit the Hydroponic IP (as defined in the Technology License Agreement) but are not included in the
net sales of the Company, plus (ii) the aggregate exercise price of outstanding in-the-money options and warrants (excluding the Warrant) based on the
market price of the common stock as of the business day immediately preceding the date of exercise (“In-The-Money Derivative Securities”), minus
(iii) the total liabilities of the Company under U.S. GAAP, less those liabilities associated with working capital (such as accounts payable of the Company)
under U.S. GAAP, plus (iv) cash and cash equivalents, by (b) the total shares of capital stock outstanding, including outstanding In-The-Money
Derivative Securities.

Series B Preferred Stock

On November 29, 2016, pursuant to the terms of the Company’s Certificate of Designations of Series B Preferred Stock (the “Certificate of
Designations”), the Series B Preferred Stock automatically converted into common stock upon Parent owning at least 50.1% of the issued and
outstanding shares of common stock.

Investor’s Rights Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, the Company and Parent entered into an Investor’s Rights Agreement
(the “Investor’s Rights Agreement”). The terms of the Investor’s Rights Agreement include the following:

Registration Rights. If at any time when it is eligible to use a Form S-3 registration statement, the Company receives a request from holders of at
least 10% of the Registrable Securities (as defined in the Investor’s Rights Agreement) then outstanding, that the Company file a registration statement
on Form S-3 with respect to
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outstanding Registrable Securities of such holders having an anticipated aggregate offering price, net of selling expenses, of at least $1 million, then the
Company shall (i) within 10 days after the date such request is given, give notice thereof (the “Demand Notice”) to all holders other than the initiating
holders, and (ii) as soon as practicable, and in any event within 45 days after the date such request is given by the initiating holders, file a registration
statement on Form S-3 under the Securities Act, covering all Registrable Securities requested to be included in such registration by any other holders, as
specified by notice given by each such holder to the Company within 20 days of the date the Demand Notice is given, subject to the terms and
conditions of the Investor’s Rights Agreement. The registration rights provision under the Investor’s Rights Agreement no longer applies.

Right of First Offer. Subject to the terms and conditions of the Investor’s Rights Agreement and applicable securities laws, if the Company
proposes to offer or sell any equity securities, the Company must first offer such equity securities to Parent.

Equity-Based Compensation. Beginning with the fiscal year that started on April 1, 2013, from April 1, 2013 unless otherwise approved by the
Board, the Company may not grant any equity-based compensation during any fiscal year that would cause the aggregate annual Fair Value Transfer (as
defined in the Investor’s Rights Agreement) amount of all equity-based compensation granted in such fiscal year to exceed $182,500 per fiscal year;
provided, however, that for the fiscal year beginning April 1, 2013, the following options granted to the Company’s former directors were excluded from
the calculation of the aggregate annual Fair Value Transfer for purposes of the covenant: (i) options to purchase 100,000 shares of common stock with an
exercise price of $1.10 per share; and (ii) options to purchase 50,000 shares of common stock with an exercise price of $1.21. Beginning with the date of the
Investor’s Rights Agreement, any request for approval of an equity-based grant submitted to the Board must include the calculation of the Fair Value
Transfer amount for all equity-based compensation granted for such fiscal year, giving effect to the grants proposed for approval. Since April 1, 2013, all
grants meeting the foregoing criteria were approved by the Board.

Voting Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, Parent entered into a Voting Agreement (the “Voting Agreement”) with J.
Michael Wolfe, the Company’s current President and Chief Executive Officer, H. MacGregor Clarke, a member of the Board, John K. Thompson, the
Company’s current Executive Vice President, Sales and Marketing, and Secretary, Grey H. Gibbs, the Company’s current Senior Vice President of Finance
and Administration, Jack J. Walker, The Peierls Foundation, Inc., Lazarus Investment Partners LLLP, and Michael S. Barish. The purpose of the Voting
Agreement was to set forth parties’ agreements and understandings with respect to how shares of the Company’s capital stock held by them would be
voted on in connection with an increase in the number of shares of common stock required to provide for (i) the conversion of the Series B Preferred
Stock, (ii) issuance of common stock as dividends on the Series B Preferred Stock, (iii) issuance of common stock upon exercise of the Warrant,
(iv) issuance of common stock as payment in accordance with the Brand License Agreement, and (v) issuance of Common Stock as payment in
accordance with the Technology License Agreement. On November 29, 2016, the Voting Agreement terminated upon the conversion of all outstanding
shares of Series B Preferred Stock into shares of common stock.

Brand License Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, OMS and the Company entered into a Brand License Agreement (the
“Original Brand License Agreement”). On March 28, 2018, the parties entered into a new Brand License Agreement (the “2018 Brand License Agreement”
and, together with the Original Brand License Agreement, as amended to date, the “Brand License Agreement”), dated as of April 1, 2018, in order to
extend the term of the Original Brand License Agreement to March 31, 2023, add additional territory for sales of the Company and alter the calculation of
license fees from the Original Brand License Agreement. Pursuant to the terms of the Brand License Agreement, OMS granted to the Company a
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non-exclusive license (the “Brand License”) to use certain trademarks on and in connection with certain hydroponic and aeroponic products in North
America and certain European countries in exchange for the Company’s payment to OMS of an amount equal to 5% of incremental growth in annual net
sales for the then-current fiscal year, as compared to net sales during the fiscal year ended March 31, 2013 (the “License Fee”). For contract years one
through four, the License Fee was payable in shares of commons stock at the then-current Series B Preferred Stock conversion price.

For subsequent contract years, the License Fee is payable in cash. If the License Fee owed to OMS for the fourth contract year was less than
$500,000, then the Company would pay an additional fee in shares of common stock equal to the difference between $500,000 and the License Fee due. If
the License Fee owed to OMS for the fifth contract year or any subsequent contract year is less than $1,000,000, then the Company must pay OMS an
additional fee in cash equal to the difference between $1,000,000 and the License Fee due for such contract year. The Brand License Agreement contains
representations, warranties, covenants and indemnification customary for agreements of this type. The initial term of the Original Brand License
Agreement was from April 22, 2013 to March 31, 2018 and the initial term of the 2018 Brand License Agreement is from April 1, 2018 to March 31, 2023.
The Company may renew the Brand License Agreement for consecutive five-year renewal terms by notifying OMS at least six months in advance of the
then-current term, provided that the Company is not then in default thereunder. The Brand License Agreement contains a termination provision
customary for agreements of this type. The Brand License may not be assigned or sub-licensed.

OMS assigned to Parent all future payments due or to become due under the Brand License Agreement that are payable in shares of common stock.

During the fiscal year ended March 31, 2020, the Company accrued, and paid subsequent to fiscal year end, payables of approximately $469,000,
and during the six months ended September 30, 2020, the Company accrued payables of approximately $559,000, in each case, to OMS, and issued no
shares of common stock under the Brand License Agreement. As of September 30, 2020, the Company had issued an aggregate of 662,990 shares of
common stock to OMS (which were assigned to Parent) under the Brand License Agreement.

Technology License Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, OMS and the Company entered into a Technology License Agreement (as
amended to date, the “Technology License Agreement”). Pursuant to the terms of the Technology License Agreement, OMS granted the Company an
exclusive license (the “Technology License”) to use certain hydroponic intellectual property in North America and certain European countries in
exchange for a royalty of 2% of the Company’s net sales (the “Royalty”), as determined at the end of each fiscal year. For contract years one through
four, the Royalty was payable in shares of common stock at the then-current Series B Preferred Stock conversion price. For subsequent contract years,
the Royalty is payable in cash. The Technology License Agreement contains representations, warranties, covenants and indemnification customary for
agreements of this type. The initial term of the Technology License Agreement was five years from April 1, 2013. The Company may renew the
Technology License Agreement for consecutive five-year renewal terms by notifying OMS at least six months in advance of the then-current term,
provided that the Company is not then in default thereunder. On March 28, 2018, the Company, pursuant to a waiver granted by OMS, renewed the
Technology License Agreement for an additional five-year term ending on March 31, 2023. The Technology License Agreement contains a termination
provision customary for agreements of this type. The Technology License may not be assigned or sub-licensed.

OMS assigned to Parent all future payments due or to become due under the Technology License Agreement that are payable in shares of common
stock.

During the fiscal year ended March 31, 2020, the Company accrued, and paid subsequent to fiscal year end, payables of approximately $784,000,
and during the six months ended September 30, 2020, the Company
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accrued payables of approximately $777,000, in each case, to OMS, and issued no shares of common stock under the Technology License Agreement. As
of September 30, 2020, the Company had issued an aggregate of 1,363,142 shares of common stock to OMS (which were assigned to Parent) under the
Technology License Agreement.

Intellectual Property Purchase Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, OMS and the Company entered into an Intellectual Property Purchase
Agreement (the “Intellectual Property Purchase Agreement”). Pursuant to the terms of the Intellectual Property Purchase Agreement, we agreed to sell all
intellectual property associated with our hydroponic products (the “Hydroponic IP”) developed prior to April 1, 2013, other than the AeroGrow and
AeroGarden trademarks, free and clear of all encumbrances, to Scotts Miracle-Gro for $500,000 and we also agreed to pay 2% of our revenue to Scotts
Miracle-Gro for a defined period, as discussed under “ —Technology License Agreement.” Scotts Miracle-Gro has the right to use the AeroGrow and
AeroGarden trademarks in connection with the sale of products incorporating the Hydroponic IP.

Supply Chain Services Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, The Scotts Company LLC (“TSC”), a direct, wholly-owned subsidiary of
Scotts Miracle-Gro, OMS (and, together with TSC, the “Supply Chain Parties”) and the Company entered into a Supply Chain Services Agreement (as
amended to date, the “Supply Chain Services Agreement). Pursuant to the terms of the Supply Chain Services Agreement, the Supply Chain Parties will
pay the Company an annual fee equal to 7% of the cost of goods of all products and services requested by the Supply Chain Parties during the term of
the Technology License Agreement, thereby assisting the Company in exploiting the Hydroponic IP internationally, subject to certain exceptions.

During the fiscal year ended March 31, 2020 and the six months ended September 30, 2020, there were no payments made under the Supply Chain
Services Agreement.

Collaboration Services Agreement

In connection with the Securities Purchase Agreement, on April 22, 2013, TSC, OMS (and, together with TSC, the “Collaboration Parties”) and the
Company entered into a Collaboration Services Agreement (as amended to date, the “Collaboration Services Agreement”) under which AeroGrow and
TSC may request the other to provide it with certain enumerated services. Pursuant to the terms of the Collaboration Services Agreement, , (i) the
Company will reimburse TSC (or the applicable affiliate) for all reasonable out-of-pocket costs incurred by TSC (or the applicable affiliate) in performing
the Services for the Company and (ii) TSC will reimburse the Company for (x) all reasonable out-of-pocket costs incurred by the Company in performing
the AeroGrow Information Services and (y) pay the Company all service fees for the AeroGrow DTC Services and AeroGrow Development Services as set
forth therein.

During the fiscal year ended March 31, 2020 and the six months ended September 30, 2020, the Collaboration Parties paid the Company
approximately $203,000 and approximately $31,000, respectively, under the Collaboration Services Agreement.

2014 Term Loan and Security Agreement

On July 10, 2014, the Company, as borrower, and Parent, as lender, entered into a $4.5 million Term Loan and Security Agreement (as amended, the
“2014 Loan Agreement”). Under the 2014 Loan Agreement, Parent loaned the Company an aggregate of $4.5 million (the “2014 Term Loan”). The funding
provided capital solely to fund the acquisition of inventory by the Company. The proceeds were made available as needed in three advances of up to
$1.0 million, $1.5 million, and $2.0 million in July 2014, August 2014, and September 2014,
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respectively, with a due date of February 15, 2015 (the “Maturity Date”). The unpaid principal balance of the 2014 Term Loan bore interest at a rate equal
to 10% per annum through February 15, 2015 and 20% per annum thereafter. Interest on the 2014 Term Loan was payable in shares of common stock at
the then-current Series B Preferred Stock conversion price. The principal was paid in cash before the Maturity Date. On April 24, 2015, all outstanding
amounts owed by the Company to Parent under the 2014 Loan Agreement were paid. The largest aggregate amount of principal outstanding during the
period of the 2014 Loan Agreement was $4.5 million, the Company paid $4.5 million of principal during the period of the 2014 Loan Agreement and the
Company paid approximately $201,000 of interest during the period of the 2014 Loan Agreement.

2015 Term Loan and Security Agreement

On July 6, 2015, the Company, as borrower, entered a $6.0 million Term Loan and Security Agreement with Parent, as lender (the “2015 Loan
Agreement”). The funding provided capital solely to fund the acquisition of inventory by the Company. The proceeds were made available as needed in
three advances of up to $2.0 million, $2.5 million, and $1.5 million in July 2015, August 2015, and September 2015, respectively, with a due date of April 15,
2016. Interest was charged at the stated rate of 10%, but was paid in shares of common stock, valued at a price per share equal to the Series B Preferred
Stock conversion price on May 9, 2016 (the date all outstanding amounts owed by the Company to Parent under the 2015 Loan Agreement were paid in
full). The largest aggregate amount of principal outstanding during the period of the 2015 Loan Agreement was $6.0 million, the Company paid $6.0 million
of principal during the period of the 2015 Loan Agreement and the Company paid approximately $293,000 of interest during the period of the 2015 Loan
Agreement.

2016 Term Loan and Security Agreement

On July 15, 2016, the Company, as borrower, entered a $6.0 million Term Loan and Security Agreement with Parent, as lender (the “2016 Loan
Agreement”). The funding provided capital solely to fund operations related to the Company’s existing lines of business. The proceeds were made
available as needed in increments of $500,000, not to exceed $6.0 million, with a due date of April 15, 2017. Interest was charged at the stated rate of 10%.
The largest aggregate amount of principal outstanding during the period of the 2016 Loan Agreement was $5.25 million, the Company paid $5.25 million of
principal during the period of the 2016 Loan Agreement and the Company paid approximately $104,000 of interest during the period of the 2016 Loan
Agreement.

2017 Term Loan and Security Agreement

On September 13, 2017, the Company, as borrower, entered a $2.0 million Term Loan and Security Agreement with TSC, as lender (the “2017 Loan
Agreement”). The funding provided capital solely to fund operations related to the Company’s existing lines of business. The proceeds were made
available as needed in increments of $500,000, not to exceed $2.0 million, with a due date of March 30, 2018. Interest was charged at the stated rate of 10%.
The largest aggregate amount of principal outstanding during the period of the 2017 Loan Agreement was $1.0 million, the Company paid $1.0 million of
principal during the period of the 2017 Loan Agreement and the Company paid approximately $19,000 of interest during the period of the 2017 Loan
Agreement.

2018 Term Loan and Security Agreement

On June 6, 2018, the Company, as borrower, entered a $6.0 million Term Loan and Security Agreement with TSC, as lender (the “2018 Loan
Agreement”). The funding provided capital solely to fund operations related to the Company’s existing lines of business. The proceeds were made
available as needed in increments of $500,000, not to exceed $6.0 million, with a due date of March 29, 2019. Interest was charged at the stated rate of 10%.
The largest aggregate amount of principal outstanding during the period of the 2018 Loan Agreement was $6.0 million, the Company paid $6.0 million of
principal during the period of the 2018 Loan Agreement and the Company paid approximately $293,000 of interest during the period of the 2018 Loan
Agreement.
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2019 Term Loan and Security Agreement

On June 20, 2019, the Company, as borrower, entered a $10.0 million Term Loan and Security Agreement with TSC, as lender (the “2019 Loan
Agreement”). The funding provided capital solely to fund operations related to the Company’s existing lines of business. The proceeds were made
available as needed in increments of $500,000, not to exceed $10.0 million, with a due date of March 31, 2020. Interest was charged at the stated rate of
10%. The largest aggregate amount of principal outstanding during the period of the 2019 Loan Agreement was $4.5 million, the Company paid
$4.5 million of principal during the period of the 2019 Loan Agreement and the Company paid approximately $163,000 of interest during the period of the
2019 Loan Agreement.

2019 Real Estate Term Loan and Security Agreement

On June 21, 2019, the Company, as borrower, entered into a $1.5 million Real Estate Term Loan and Security Agreement with TSC, as lender (the
“2019 Real Estate Term Loan and Security Agreement”), with a due date of March 31, 2022. The funding provides capital to fund real estate related
expenses of the Company, including, but not limited to, lease payments. The proceeds are available as needed in increments of $100,000, not to exceed
$1.5 million. Interest is charged at the stated rate of 10% per annum. The largest aggregate amount of principal outstanding during the period of the 2019
Real Estate Term Loan and Security Agreement through September 30, 2020 was approximately $900,000, approximately $900,000 of principal was
outstanding as of September 30, 2020, the Company had not paid any principal as of September 30, 2020 and the Company paid approximately $94,000 of
interest as of September 30, 2020.

2020 Term Loan and Security Agreement

On August 3, 2020, the Company, as borrower, entered a $7.5 million Term Loan and Security Agreement with TSC, as lender (the “2020 Loan
Agreement”). The funding provides capital solely to fund operations related to the Company’s existing lines of business. The proceeds are available as
needed in increments of $500,000, not to exceed $7.5 million, with a due date of June 30, 2021. Interest is charged at the stated rate of 10% and paid
quarterly in arrears on each of September 30, 2020, December 30, 2020, March 31, 2021 and June 30, 2021. The largest aggregate amount of principal
outstanding during the period of the 2020 Loan Agreement through September 30, 2020 was $2.0 million, $2.0 million of principal was outstanding as of
September 30, 2020, the Company had not paid any principal as of September 30, 2020 and the Company paid approximately $21,000 of interest as of
September 30, 2020.
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OTHER MATTERS FOR ACTION AT THE SPECIAL MEETING

According to our bylaws, the only business that may be considered at a special meeting is that which is contained in the notice of such meeting.
Therefore, the only matter for consideration at the Special Meeting is the Merger Agreement Proposal. No other business will be presented or eligible for
consideration at the Special Meeting.
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FUTURE STOCKHOLDER PROPOSALS

We have not historically held annual meetings of stockholders. Our directors have been appointed to their respective positions to fill board
vacancies in accordance with our bylaws. If the Merger is consummated, we will be a wholly-owned subsidiary of Parent, will not have public
stockholders and there will be no public participation in any future stockholder meetings. However, if the Merger is not consummated or if we are
otherwise required to do so under applicable law or exchange requirements, we may hold an annual meeting of stockholders.

If held, stockholders interested in submitting a proposal for inclusion in the proxy materials for the next annual meeting of stockholders may do so
by following the procedures prescribed in Rule 14a-8 of the Exchange Act. To be eligible for inclusion, stockholder proposals must be received a
reasonable time before we begin to print and mail our proxy materials. Stockholder proposals should be addressed to:

AeroGrow International, Inc.
Attention: Secretary

5405 Spine Road
Boulder, Colorado 80301

In addition, our bylaws permit stockholders to nominate directors for election at an annual meeting of stockholders. Nominations of persons for
election to the Board may be made at a meeting of stockholders by any stockholder who is a stockholder of record at the time of giving of notice provided
for in this paragraph, who shall be entitled to vote for the election of directors at the annual meeting of stockholders and who complies with the notice
procedures set forth in this paragraph. Such nominations, other than those made by or at the direction of the Board, shall be made pursuant to timely
notice in writing to the Secretary. To be timely, a stockholder’s notice must be delivered to or mailed and received at our principal executive offices not
later than 90 days prior to the anniversary date of the immediately preceding annual meeting of stockholders of the corporation. Such stockholder’s
notice to the Secretary shall set forth (i) as to each person whom the stockholder proposes to nominate for election or re-election as a director, all
information relating to the person that is required to be disclosed in solicitations for proxies for election of directors, or is otherwise required, pursuant to
Regulation 14A under the Exchange Act (including the written consent of such person to be named in the proxy statement as a nominee and to serve as a
director if elected); and (ii) as to the stockholder giving the notice (a) the name and address, as they appear on our books, of such stockholder, and
(b) the class and number of shares of capital stock of the Company which are beneficially owned by the stockholder. At the request of the Board, any
person nominated by the Board for election as a director must furnish to the Secretary that information required to be set forth in a stockholder’s notice
of nomination which pertains to the nominee.

You may contact our Secretary at our principal executive offices for a copy of the relevant bylaw provisions regarding the requirements for
nominating director candidates.
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HOUSEHOLDING

We have adopted a practice called “householding.” Unless we have received contrary instructions, this practice allows us to send a single copy of
this proxy statement and certain related materials to all stockholders of record who share an address. Each stockholder in the household will continue to
receive a separate proxy card. This process reduces the volume of duplicate information received at your household, helps to reduce our printing costs
and mailing expenses and also helps reduce the impact of our stockholder meetings on the environment.

If you would like to receive your own set of our disclosure documents in connection with the Special Meeting or in future years, if the Merger is
not consummated, please follow the instructions described below. Upon request, we will promptly deliver a separate copy to you. Similarly, if you share
an address with another stockholder and together both of you would like to receive only a single set of our disclosure documents, please follow these
instructions.

If you are a stockholder of record and would like to receive your own set of our disclosure documents in connection with the Special Meeting or in
future years, if the Merger is not consummated, you may contact us by writing to AeroGrow International, Inc., Attention: Secretary, 5405 Spine Road,
Boulder, Colorado 80301, or calling our Secretary at (303) 444-7755. Eligible stockholders of record receiving multiple copies of this proxy statement can
request householding by contacting us in the same manner. If a broker, bank, trustee or other nominee holds your shares, please contact your broker,
bank, trustee or other nominee directly.
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WHERE YOU CAN FIND MORE INFORMATION

The SEC allows us to “incorporate by reference” information into this proxy statement, which means that we can disclose important information to
you by referring you to other documents filed separately with the SEC. The information incorporated by reference is deemed to be part of this proxy
statement, except for any information superseded by information in this proxy statement or incorporated by reference subsequent to the date of this
proxy statement. This proxy statement incorporates by reference the documents set forth below that we have previously filed with the SEC. These
documents contain important information about us and our financial condition and are incorporated by reference into this proxy statement.

The following filings with the SEC are incorporated by reference herein:
 
 •  our Annual Report on Form 10-K for the fiscal year ended March 31, 2020, filed with the SEC on June 23, 2020;
 

 •  our Quarterly Reports on Form 10-Q for the quarterly periods ended June 30, 2020 and September 30, 2020, filed with the SEC on August 11,
2020 and November 16, 2020, respectively; and

 
 •  our Current Reports on 8-K, filed with the SEC on August 7, 2020, October  8, 2020 and November 12, 2020.

We also incorporate by reference any documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act and
before the date of the Special Meeting. These documents include periodic reports, such as Annual Reports on Form 10-K and Quarterly Reports on Form
10-Q, as well as Current Reports on Form 8-K, proxy soliciting materials and any amendments thereto. Any information furnished under Item 2.02 or Item
7.01 of any Current Report on Form 8-K, including related exhibits, is not, and will not be, incorporated by reference into this proxy statement.

Because the Merger is a “going private” transaction, the Company, the Purchaser Parties and Scotts Miracle-Gro have filed with the SEC a
transaction statement on Schedule 13E-3 with respect to the Merger. The Schedule 13E-3, including any amendments and exhibits filed or incorporated by
reference as a part of it, is available for inspection as set forth above. The Schedule 13E-3 will be amended to report promptly any material changes in the
information set forth in the most recent Schedule 13E-3 filed with the SEC.

Statements contained in this proxy statement, or in any document incorporated by reference into this proxy statement, regarding the contents of
any contract or other document are not necessarily complete and each such statement is qualified in its entirety by reference to the full text of that
contract or other document filed as an exhibit with the SEC.

We file annual, quarterly and current reports, proxy statements and other information with the SEC. The SEC maintains an Internet site that contains
reports, proxy and information statements, and other information regarding issuers that file electronically with the SEC, including us, which you can
access, free of charge, at www.sec.gov. In addition, you may obtain free copies of the documents we file with the SEC by going to our Internet website at
www.aerogrow.com. Our Internet website address is provided as an inactive textual reference only. The information provided on our Internet website is
not part of this proxy statement and, therefore, is not incorporated herein by reference. You may also obtain any of the documents we file with the SEC,
without charge, by requesting them in writing or by telephone from us at AeroGrow International, Inc., Attention: Secretary, 5405 Spine Road, Boulder,
Colorado 80301.

Any person, including any beneficial owner, to whom this proxy statement is delivered may request copies of our annual, quarterly and current
reports, our proxy statements or other information concerning us, without charge, by written or telephonic request directed to our Secretary at 5405 Spine
Road, Boulder, Colorado 80301, or (303) 444-7755.
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If you have any questions concerning the Merger, the Special Meeting or this proxy statement, would like additional copies of this proxy statement
or need help voting your shares, please contact the Company at:

AeroGrow International, Inc.
Attention: Senior Vice President of Finance and Administration

5405 Spine Road
Boulder, Colorado 80301

grey@aerogrow.com
(303) 444-7755
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MISCELLANEOUS

Parent has supplied all of the information relating to Parent, Merger Sub and Scotts Miracle-Gro in this proxy statement exclusively concerning
Parent, Merger Sub and Scotts Miracle-Gro. You should rely only on the information contained in this proxy statement, the annexes to this proxy
statement and the documents we refer to in this proxy statement to vote on the Merger. We have not authorized anyone to provide you with information
that is different from what is contained in this proxy statement. This proxy statement is dated [●], 2021. You should not assume that the information
contained in this proxy statement is accurate as of any date other than that date (or as of an earlier date if so indicated in this proxy statement) and the
mailing of this proxy statement to stockholders does not create any implication to the contrary. This proxy statement does not constitute a solicitation of
a proxy in any jurisdiction where, or to or from any person to whom, it is unlawful to make a proxy solicitation.
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Annex A

AGREEMENT AND PLAN OF MERGER

by and among

AEROGROW INTERNATIONAL, INC.,

SMG GROWING MEDIA, INC.

and

AGI ACQUISITION SUB, INC.

Dated as of November 11, 2020
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AGREEMENT AND PLAN OF MERGER

This AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of November 11, 2020, is entered into by and among AeroGrow
International, Inc., a Nevada corporation (the “Company”), SMG Growing Media, Inc., an Ohio corporation (“Parent”), and AGI Acquisition Sub, Inc., a
Nevada corporation and Wholly Owned Subsidiary of Parent (“Merger Sub” and, together with the Company and Parent, the “Parties” and each, a
“Party”).

RECITALS

WHEREAS, the Parties intend that, subject to the terms and conditions of this Agreement, Merger Sub shall merge with and into the
Company (the “Merger”), with the Company surviving the Merger, pursuant to the provisions of the NRS;

WHEREAS, pursuant to NRS 78.125(1) and resolutions of the Company Board heretofore adopted and currently in effect, the Company
Board has granted the Special Committee the power to review the proposed Merger and any alternative transaction among the Company, Parent and
Merger Sub, and the Company has engaged Stifel, Nicolaus & Company, Incorporated to provide financial advice to the Special Committee to assist in
that review;

WHEREAS, the Special Committee has unanimously (a) determined that this Agreement and the transactions contemplated by this
Agreement (including the Merger) are fair to, and in the best interests of, the Company and the Unaffiliated Stockholders, and (b) recommended that the
Company Board approve this Agreement and the Merger;

WHEREAS, the Company Board has unanimously (a) adopted, pursuant to NRS 92A.120, and approved this Agreement and the
transactions contemplated by this Agreement (including the Merger), (b) determined that this Agreement and the transactions contemplated by this
Agreement (including the Merger) are fair to, and in the best interests of, the Company and the Unaffiliated Stockholders, (c) directed that this Agreement
and the Merger be submitted for approval by a vote of the holders of Shares at the Company Stockholders’ Meeting, and (d) recommended that the
holders of Shares affirmatively vote to approve this Agreement and the Merger;

WHEREAS, the board of directors of Merger Sub has unanimously (a) adopted, pursuant to NRS 92A.120, and approved this Agreement
and the transactions contemplated by this Agreement (including the Merger), (b) determined that this Agreement and the transactions contemplated by
this Agreement (including the Merger) are fair to, and in the best interests of Merger Sub and Parent (as Merger Sub’s sole stockholder), and
(c) recommended that Parent (as Merger Sub’s sole stockholder) approve this Agreement and the Merger;

WHEREAS, the board of directors of Parent has unanimously authorized and approved the entry by Parent into this Agreement;

WHEREAS, Parent owns 27,639,294 shares of Common Stock, which represents approximately 80.5% of the shares of Common Stock
outstanding as of the date hereof; and

WHEREAS, the Parties desire to make certain representations, warranties, covenants and agreements in connection with the transactions
contemplated by this Agreement.
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NOW, THEREFORE, in consideration of the foregoing premises and the representations, warranties, covenants and agreements set forth in
this Agreement, the Parties, intending to be legally bound, agree as follows:

ARTICLE I
Definitions; Interpretation and Construction

1.1. Definitions. For the purposes of this Agreement, except as otherwise specifically provided herein, the following terms have meanings set forth
in this Section 1.1:

“Acquisition Proposal” means any proposal, offer, inquiry or indication of interest (other than one made or submitted to the Company by
Ultimate Parent, Parent or Merger Sub) relating to (a) a merger, joint venture, partnership, consolidation, dissolution, liquidation, tender offer,
recapitalization, reorganization, spin-off, share exchange, business combination or similar transaction involving the Company, (b) a sale, lease or other
disposition, directly or indirectly, of any business or assets of the Company outside of the Ordinary Course of Business, or (c) any issuance, sale or other
disposition, directly or indirectly, to any Person (or the stockholders of any Person) or group (as such term is defined in Rule 13d-3 under the Exchange
Act) of securities representing five percent (5%) or more of the voting power of the Company (or options, rights or warrants to purchase, or securities
convertible into or exchangeable for, such securities).

“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling, controlled by, or under common control
with such Person as of the date on which, or at any time during the period for which, the determination of affiliation is being made (for purposes of this
definition, the term “control” (including the correlative meanings of the terms “controlled by” and “under common control with”), as used with respect to
any Person, means the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of such Person,
whether through the ownership of voting securities, by Contract or otherwise); provided, that (i) with respect to Parent, the term “Affiliate” means only
Ultimate Parent and its Subsidiaries (and, for the avoidance of doubt, does not include the Company or any other Persons that are not controlled by
Ultimate Parent) and (ii) with respect to the Company, the term “Affiliate” does not include Ultimate Parent or its Subsidiaries.

“Agreement” has the meaning set forth in the Preamble.

“Alternative Acquisition Agreement” means any letter of intent, memorandum of understanding, agreement in principle, acquisition
agreement, merger agreement, option agreement, joint venture agreement, partnership agreement or other similar agreement (other than a Permitted
Confidentiality Agreement) relating to any Acquisition Proposal.

“Applicable Date” means March 31, 2020.

“Affiliated Group” means an affiliated group as defined in Section 1504 of the Code (or any analogous combined, consolidated or unitary
group defined under any state, local or non-U.S. Law) of which the Company is or has been a member.

“Articles of Merger” means the articles of merger pursuant to NRS 92A.200 relating to the Merger to be filed at or prior to the Effective
Time with the Nevada Secretary of State.

“Audit Committee” means the audit committee of the Company Board.

“Bankruptcy and Equity Exception” has the meaning set forth in Section 5.4(a).

“Book-Entry Share” means each book-entry account formerly representing any non-certificated Eligible Shares.
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“Business Day” means any day ending at 11:59 p.m. (New York time) other than a Saturday or Sunday or a day on which (a) banks in Las
Vegas, Nevada or New York, New York are required or authorized by Law to close, or (b) for purposes of determining the Closing Date only, the Nevada
Secretary of State is required or authorized by Law to close or has indicated that it will be unable to accept or process, or will be materially delayed in
accepting or processing, filings of a nature including the Articles of Merger.

“Bylaws” has the meaning set forth in Section 3.2.

“Certificate” means each certificate formerly representing any of the Eligible Shares.

“Change of Recommendation” has the meaning set forth in Section 7.2(d)(i)(F).

“Charter” has the meaning set forth in Section 3.1.

“Chosen Courts” means the state courts and federal courts sitting in Clark County, Nevada.

“Closing” means the closing of the transactions contemplated by this Agreement.

“Closing Date” means such date on which the Closing actually occurs.

“Code” means the Internal Revenue Code of 1986, as amended.

“Common Stock” means the common stock, par value $0.001 per share, of the Company and any other class of securities into which such
stock may hereafter be reclassified or changed.

“Company” has the meaning set forth in the Preamble.

“Company 401(k) Plan” means the AeroGrow International 401(k) Plan, effective March 31, 2014.

“Company Benefit Plan” means any benefit or compensation plan, program, policy, practice, Contract or other obligation, whether or not in
writing and whether or not funded, in each case, which is sponsored or maintained by, or required to be contributed to, or with respect to which any
potential liability is borne by, the Company, including “employee benefit plans” within the meaning of Section 3(3) of ERISA (“ERISA Plans”),
employment, consulting, retirement, severance, termination or “change of control” agreements, deferred compensation, equity-based, incentive, bonus,
supplemental retirement, profit sharing, insurance, medical, welfare, fringe or other benefits or remuneration of any kind.

“Company Board” means the board of directors of the Company.

“Company Compensation Committee” means the compensation committee of the Company Board.

“Company Disclosure Schedule” has the meaning set forth in Article V.

“Company Employee” means any current or former employee (whether full- or part-time and, including any officer), director or independent
contractor (who is a natural person) of the Company.

“Company Intellectual Property Rights” means any and all Intellectual Property Rights that are held or owned by or exclusively licensed to
the Company, or claimed or purported to be held or owned by or exclusively licensed to the Company.

“Company Material Contract” has the meaning set forth in Section 5.12(a)(xix).

“Company Option” means any outstanding option to purchase Shares granted under the Equity Plan.
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“Company Recommendation” has the meaning set forth in Section 5.4(b).

“Company Reports” means the forms, statements, certifications, reports and documents required to be filed with or furnished by the
Company to the SEC pursuant to the Exchange Act or the Securities Act since the Applicable Date (other than any documents filed by the Company with
the SEC on a voluntary basis by means of a Current Report on Form 8-K and other than the Schedule 13E-3 and the Proxy Statement; such excepted
filings being referred to collectively as the “Excluded Filings”), including financial statement notes, exhibits and schedules thereto and all other
information incorporated by reference therein and any amendments and supplements thereto and those forms, statements, certifications, reports and
documents filed with or furnished to the SEC by the Company subsequent to the date of this Agreement (other than the Excluded Filings), including
financial statement notes, exhibits and schedules thereto and all other information incorporated by reference and any amendments and supplements
thereto.

“Company Stockholders Meeting” means the special meeting of stockholders of the Company to be held for the purpose of submitting this
Agreement to the holders of record of the Common Stock entitled to vote thereon for their consideration and approval.

“Confidentiality Agreement” means the Confidentiality Agreement, dated as of June 3, 2020, by and between The Scotts Company LLC
and the Company.

“Contract” means any legally binding contract, agreement, lease, license, note, mortgage, indenture, arrangement or other obligation.

“Covered Tax Returns” means, with respect to the Company, Tax Returns other than any Scotts Consolidated Return.

“Covered Taxes” means, with respect to the Company, Taxes other than income or franchise Taxes reflected on a Scotts Consolidated
Return

“Data Security Requirements” means, collectively, all of the following to the extent relating to personal, sensitive, or confidential
information, including, without limitation, Personal Information, or data or otherwise relating to privacy, security, or security breach notification
requirements and applicable to the Company, the conduct of its business, or any system: (i) the Company’s rules, policies, and procedures (whether
physical or technical in nature, or otherwise), (ii) all applicable Laws, and all industry standards applicable to the Company’s industry (including the
Payment Card Industry Data Security Standard (PCI DSS)), and (iii) agreements the Company has entered into or by which it is bound.

“D&O Insurance” has the meaning set forth in Section 7.13(b).

“Dissenter’s Rights Statutes” means NRS 92A.300 through NRS 92A.500, inclusive.

“Dissenting Share” means each Share outstanding immediately prior to the Effective Time and held immediately prior to the Effective Time
by a Dissenting Stockholder.

“Dissenting Stockholder” means a Person which (i) immediately prior to the Effective Time is the holder of Dissenting Shares and (ii) has
duly demanded and perfected, and has not withdrawn or otherwise waived or lost, dissenter’s rights pursuant to the Dissenter’s Rights Statutes.

“DTC” means The Depositary Trust Company.

“Effective Time” means the date and time when the Articles of Merger have been duly filed with and accepted by the Nevada Secretary of
State, or such later date and time as may be agreed by the Parties in writing and specified in the Articles of Merger in accordance with the NRS.
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“Eligible Shares” has the meaning set forth in Section 4.1(a).

“Encumber” has the meaning set forth in the definition of “Encumbrance.”

“Encumbrance” means any pledge, lien, charge, option, hypothecation, mortgage, security interest, adverse right, prior assignment, or any
other encumbrance of any kind or nature whatsoever, whether contingent or absolute, or any agreement, option, right or privilege (whether by Law,
Contract or otherwise) capable of becoming any of the foregoing (and any action of correlative meaning, to “Encumber”).

“Environmental Law” means any Law relating to: (a) the protection, investigation, remediation or restoration of the environment, health,
safety or natural resources; (b) the handling, labeling, management, recycling, generation, use, storage, treatment, transportation, presence, disposal,
release or threatened release of any Hazardous Substance; or (c) any noise, odor, indoor air, employee exposure, wetlands, pollution, contamination or
any injury or threat of injury to persons or property relating to any Hazardous Substance.

“Equity Awards” has the meaning set forth in Section 5.3(e).

“Equity Plan” means the Company’s 2005 Equity Compensation Plan, as amended.

“ERISA” means the Employee Retirement Income Security Act of 1974.

“ERISA Plans” has the meaning set forth in the definition of “Company Benefit Plan.”

“Exchange Act” means the Securities Exchange Act of 1934.

“Exchange Fund” has the meaning set forth in Section 4.2(a)(i).

“Excluded Filings” has the meaning set forth in the definition of “Company Reports.”

“Excluded Shares” means, collectively, (a) the Shares owned by Parent and (b) any Shares owned by the Company.

“Export and Sanctions Regulations” means all applicable sanctions and export control Laws in jurisdictions in which the Company does
business or is otherwise subject to jurisdiction, including the Export Administration Regulations and U.S. sanctions Laws and regulations administered
by the U.S. Department of the Treasury’s Office of Foreign Assets Control.

“FCPA” means the U.S. Foreign Corrupt Practices Act of 1977.

“GAAP” means the generally accepted accounting principles set forth in the opinions and pronouncements of the Accounting Principles
Board of the American Institute of Certified Public Accountants and statements and pronouncements of the Financial Accounting Standards Board, as
applicable, as of the time of the relevant financial statements referred to herein.

“Governmental Entity” means any U.S., non-U.S., or supranational governmental (including public international organizations), quasi-
governmental, regulatory or self-regulatory authority, agency, commission, body, department or instrumentality, or any court, tribunal or arbitrator or
other entity or subdivision thereof or other legislative, executive or judicial entity or subdivision thereof, in each case of competent jurisdiction.

“Hazardous Substance” means any substance that (a) is listed, designated, classified or regulated pursuant to any Environmental Law;
(b) is a petroleum product or by-product, asbestos-containing material, lead-containing paint or plumbing, polychlorinated biphenyls, mold, radioactive
material or radon; and (c) poses a risk of harm or may be the subject of regulation or liability in connection with any Environmental Law.
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“Indebtedness” means, with respect to the Company, without duplication, all obligations or undertakings by the Company (a) for borrowed
money (including deposits or advances of any kind to the Company), (b) evidenced by bonds, debentures, notes or similar instruments, (c) for capitalized
leases (as determined in accordance with GAAP) or to pay the deferred and unpaid purchase price of property or equipment, (d) pursuant to
securitization or factoring programs or arrangements, (e) to maintain or cause to be maintained the financing, financial position or covenants of others or
to purchase the obligations or property of others, (f) net cash payment obligations of the Company under swaps, options, forward sales contracts,
derivatives and other hedging Contracts, financial instruments or arrangements that will be payable upon termination thereof (assuming termination on
the date of determination), (g) letters of credit, performance bonds, bank guarantees, and other similar Contracts or arrangements entered into by or on
behalf of the Company, (h) all obligations under conditional sale or other title retention agreements relating to property or assets or (i) pursuant to
guarantees and arrangements having the economic effect of a guarantee of any obligation or undertaking of any other Person contemplated by the
foregoing clauses (a) through (h) of this definition, in each case including all interest, penalties and other payments due with respect thereto.

“Indemnification Agreements” means that certain Indemnification Agreement, dated April 12, 2019, between the Company and David Kent
and that certain Indemnification Agreement, dated April 12, 2019, between the Company and Greg Clarke.

“Insurance Policies” means any insurance policy pursuant to which the Company is a party, an insured or a beneficiary or that pertains to
the Company’s assets, employees or operations, other than the insurance policies maintained by Ultimate Parent or any of its Subsidiaries for the benefit
of the Company.

“Intellectual Property Rights” means all rights anywhere in the world, in or to: (a) Trademarks; (b) patents, patent applications,
registrations and invention disclosures, including divisionals, revisions, supplementary protection certificates, continuations, continuations-in-part,
renewals, extensions, substitutes, re-issues and re-examinations; (c) Trade Secrets; (d) published and unpublished works of authorship, whether
copyrightable or not (including software, website and mobile content, data, databases and other compilations of information), copyrights therein and
thereto, and registrations and applications therefor, and all renewals, extensions, restorations and reversions thereof; (e) Internet domain names and
URLs; and (f) rights of privacy, publicity and all other intellectual property, industrial or proprietary rights.

“IRS” means the U.S. Internal Revenue Service.

“Knowledge” or any similar phrase means the collective actual knowledge of; (a) J. Michael Wolfe, Grey H. Gibbs, John Thompson and
Jessica Hodge; (b) any individuals that, following the date of this Agreement, replace or share the employment responsibilities of any such individuals, in
each case after reasonable inquiry of such individuals’ direct reports; and (c) solely with respect to Sections 5.10 and 7.16, the members of the Special
Committee.

“Law” means any U.S. or non-U.S. federal, state, provincial, local, municipal or other law, statute, constitution, principle of common law,
ordinance, code, standard, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or
under the authority of any Governmental Entity or any Order.

“Leased Real Property” means all leasehold or subleasehold estates and other rights to use and occupy any land, buildings, structures,
improvements, fixtures or other interest in real property held by the Company.

“Licenses” means all licenses, permits, certifications, approvals, registrations, consents, authorizations, franchises, variances and
exemptions issued or granted by a Governmental Entity.
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“Material Adverse Effect” means any event, change, effect, development, state of facts, condition, circumstance or occurrence that has a
material adverse effect on the business, assets, liabilities condition (financial or otherwise), results of operation of the Company; provided, however, in
no event shall any of the following events, changes, effects, developments, states of facts, conditions, circumstances or occurrences be deemed to
constitute, nor be taken into account in determining whether there has been or may be, a Material Adverse Effect: (a) changes in or affecting general
political or economic conditions or the financial, credit, or securities markets in the United States; (b) changes in or conditions generally affecting the
industry in which the Company operates; or (c) resulting from or arising out of (i) the announcement of, or taking any action expressly required by this
Agreement or the transactions contemplated by this Agreement, (ii) any taking of any action at the written request of Parent or Merger Sub, solely to the
extent so requested, (iii) change in Law, GAAP, or accounting standards or interpretations thereof after the date hereof, (iv) any outbreak or escalation of
hostilities or acts of war or terrorism or epidemics or pandemics (including the novel coronavirus COVID-19 but only to the extent that there is a material
worsening of such outbreak that actually occurs after the date hereof in the markets in which the Company operates), (v) weather or climate conditions,
including any earthquakes, floods, hurricanes, tropical storms, fires or other natural disasters, or (vi) any action initiated or threatened on or after the date
hereof by any stockholder of the Company against the Company or any of its directors or officers arising out of this Agreement or the transactions
contemplated by this Agreement, (vii) any change in the pricing or trading volume of the Company’s Common Stock or the failure of the Company to
meet any projections or forecasts (provided in the case of this clause (vii), the event, change, effect, development, condition, circumstance, cause or
occurrence underlying such change or failure shall not be excluded and may be taken into account, in determining whether there has been or may be a
Material Adverse Effect); provided, that any event, change, effect, development, state of facts, condition, circumstance or occurrence referred to in
clauses (a), (b) or (c)(iii), (iv), or (v) shall not be excluded, and may be taken into account, in determining whether there has been or may be a Material
Adverse Effect to the extent the Company is adversely affected thereby in a disproportionate manner relative to other similarly-situated participants in the
industry in which the Company operates.

“Material Licenses” has the meaning set forth in Section 5.6(b).

“Merger” has the meaning set forth in the Recitals.

“Merger Sub” has the meaning set forth in the Preamble.

“NRS” means the Nevada Revised Statutes.

“Order” means any order, award, judgment, injunction, writ, decree (including any consent decree or similar agreed order or judgment),
directive, settlement, stipulation, ruling, determination, decision or verdict, whether civil, criminal or administrative, in each case, that is entered, issued,
made or rendered by any Governmental Entity.

“Ordinary Course of Business” means conduct that is (a) consistent in nature, scope and magnitude with the past business practices of
the Company prior to the date of this Agreement and taken in the ordinary course of normal, day-to-day operations of the Company and (b) similar in
nature, scope and magnitude to actions customarily taken, without any separate or special authorization, in the ordinary course of normal, day-to-day
operations of other companies of similar size to the Company.

“Organizational Documents” means (a) with respect to any Person that is a corporation, its articles or certificate of incorporation,
memorandum and articles of association, as the case may be, and its bylaws, or comparable documents, (b) with respect to any Person that is a
partnership, its certificate of partnership, if any, and partnership agreement, or comparable documents, (c) with respect to any Person that is a limited
liability company, its certificate of formation or articles of organization and limited liability company or operating agreement, or comparable documents
and (d) with respect to any other Person that is not an individual, its comparable organizational documents.
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“Other Anti-Bribery Laws” means, other than the FCPA, all anti-bribery, anti-corruption, anti-money-laundering and similar applicable laws
of each jurisdiction in which the Company operates or has operated and in which any agent thereof is conducting or has conducted business involving
the Company.

“Outside Date” has the meaning set forth in Section 9.2(a).

“Parent” has the meaning set forth in the Preamble.

“Parent Disclosure Schedule” has the meaning set forth in Article VI.

“Parent Material Adverse Effect” means any event, change, development, circumstance, fact or effect that, individually or taken together
with any other events, changes, developments, circumstances, facts or effects, is or would reasonably be expected to prevent, materially delay or
materially impair the consummation by Parent or Merger Sub of the Merger or the transactions contemplated hereby.

“Parties” and “Party” have the meanings set forth in the Preamble.

“Paying Agent” has the meaning set forth in Section 4.2(a)(i).

“Paying Agent Agreement” has the meaning set forth in Section 4.2(a)(ii).

“Per Share Merger Consideration” means $3.00 per Share in cash.

“Permitted Confidentiality Agreement” has the meaning set forth in Section 7.2(b)(i).

“Person” means any individual, corporation (including not-for-profit), general or limited partnership, limited liability company, joint venture,
estate, trust, association, organization, Governmental Entity or other entity of any kind or nature.

“Personal Information” means any information that identifies or could reasonably be used to identify an individual, and any other personal
information that is subject to any applicable Laws or the Company’s privacy policies, including an individual’s first and last name, address, telephone
number, fax number, email address, social security number or other identifier issued by a Governmental Entity (including any state identification number,
driver’s license number, or passport number), geolocation information of an individual or device, biometric data, medical or health information, payment or
credit card or other financial information (including bank account information), cookie identifiers, or any other browser- or device-specific number or
identifier, or any web or mobile browsing or usage information that is linked to the foregoing.

“Preferred Stock” means the preferred stock of the Company, par value $0.001 per share.

“Proceeding” means any action, cause of action, claim, controversy, complaint, demand, litigation, suit, investigation, review, mediation,
grievance, citation, summons, subpoena, inquiry, audit, hearing, originating application or legal proceeding of any nature (whether sounding in Contract,
tort or otherwise, and whether civil or criminal or brought at law or in equity) that is brought, asserted, instituted, commenced, tried, heard or reviewed by
a Governmental Entity.

“Proxy Statement” has the meaning set forth in Section 7.6(a)(i).

“Registered” means issued by, registered with, renewed by or the subject of a pending application before any Governmental Entity.

“Representative” means, with respect to any Person, any director, principal, partner, manager, member (if such Person is a member-managed
limited liability company or similar entity), employee (including any officer), consultant, investment banker, financial advisor, legal counsel, authorized
attorneys-in-fact, accountant or other advisor, agent or representative of such person, in each case acting in their capacity as such.
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“Requisite Company Vote” means the approval of this Agreement by the holders of a majority of the outstanding Shares entitled to vote on
such matter at a meeting of the holders of Common Stock duly called, noticed and held for such purpose.

“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002.

“Schedule 13E-3” has the meaning set forth in Section 7.6(a)(i).

“Scotts Consolidated Return” means any federal or state income or franchise Tax Return that was filed on a unitary, combined or
consolidated basis for the Affiliated Group the common parent of which is the Ultimate Parent, and which Tax Return included the Company (and the
separate tax return for the Company filed in Missouri) for a taxable period beginning after Nov. 29, 2016.

“SEC” means the U.S. Securities and Exchange Commission.

“Securities Act” means the Securities Act of 1933.

“Share” means a share of Common Stock.

“SMG Transaction Documents” means: (a) the Technology License Agreement, dated April 22, 2013, between the Company and OMS
Investments, Inc., as amended; (b) the Supply Chain Services Agreement, dated April 22, 2013, among the Company, The Scotts Company LLC and OMS
Investments, Inc., as amended; (c) the Collaboration Services Agreement, dated April 22, 2013, among the Company, The Scotts Company LLC and OMS
Investments, Inc., as amended; (d) the Brand License Agreement, dated April 1, 2018, between the Company and OMS Investments, Inc.; (e) the Real
Estate Term Loan Agreement, dated June 20, 2019, between the Company and Ultimate Parent; and (f) the Term Loan and Security Agreement, dated
August 3, 2020, between the Company and The Scotts Company LLC.

“Special Committee” means the special committee of independent and disinterested directors of the Company Board heretofore
constituted, established and authorized on March 26, 2020, pursuant to duly adopted resolutions of the Company Board and NRS 78.125(1) for the
purposes of reviewing any proposed transaction between the Company and Parent, and engaging Stifel, Nicolaus & Company, Incorporated to provide
financial advice in connection with the review.

“Subsidiary” means, with respect to any Person, any other Person of which at least a majority of the securities or ownership interests
having by their terms ordinary voting power to elect a majority of the board of directors or other individuals performing similar functions is directly or
indirectly owned or controlled by such Person and/or by one or more of its Subsidiaries; provided, that with respect to Ultimate Parent and its
Subsidiaries, the term “Subsidiary” does not include the Company.

“Superior Proposal” means an unsolicited, bona fide written Acquisition Proposal (provided that for purposes of this definition of
“Superior Proposal”, all references to 5% contained in the definition of “Acquisition Proposal” shall be deemed to be references to 75%) which the
Special Committee determines in good faith, after consultation with outside legal counsel and its financial advisor, that (a) if consummated, would result
in a transaction more favorable to the Unaffiliated Stockholders from a financial point of view than the Merger (after taking into account any revisions to
the terms of this Agreement proposed by Parent pursuant to Section 7.2(d)(ii)) and (b) for purposes of any determination to be made or action to be taken
by the Special Committee pursuant to Sections 7.2(d)(ii) and 9.3(b), is reasonably likely to be consummated on the terms proposed, taking into account all
legal, financial, regulatory and approval requirements (including receipt of the requisite approval of the holders of Shares), the sources, availability and
terms of any required financing and the existence of a financing contingency, and the identity of the Person or Persons making the proposal. For the
avoidance of doubt, if the transactions contemplated by this Agreement (after taking into account any revisions to
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the terms of this Agreement proposed by Parent pursuant to Section 7.2(d)(ii)) contain substantially identical financial and other terms and conditions to
those contained in an Acquisition Proposal, such Acquisition Proposal cannot be deemed by the Special Committee to be a “Superior Proposal” as
compared to the proposal then provided by Parent.

“Superior Proposal Notice Period” has the meaning set forth in Section 7.2(d)(ii).

“Surviving Corporation” has the meaning set forth in Section 2.1.

“Takeover Statute” means any “fair price,” “moratorium,” “interested stockholder,” “control share acquisition,” “business combination” or
other anti-takeover Law or similar Law enacted under state or federal Law, including NRS 78.378 through 78.3793, inclusive, and NRS 78.411 through
78.444, inclusive.

“Tax” means any (a) federal, state, provincial, local or non-U.S. income, gross receipts, franchise, estimated, alternative minimum, add-on
minimum, sales, use, transfer, registration, value added, excise, natural resources, severance, stamp, occupation, premium, windfall profit, environmental,
customs, import duties and fees, real property, personal property, escheat, unclaimed and abandoned property, capital stock, social security,
unemployment, disability, payroll, license, employee or other withholding, or other tax, fee, assessment, levy, tariff, charge or duty, of any kind
whatsoever, including any interest, penalties or additions to tax or additional amounts in respect of the foregoing, imposed, assessed or collected by or
under the authority of any Governmental Entity, or (b) liability of any other Person for the payment of any amounts of the type described in the foregoing
clause (a) arising as a result of being (or ceasing to be) a member of any Affiliated Group, and (c) liability of any other Person for the payment of any
amounts of the type described in the foregoing clause (a) as a result of any express or implied obligation to indemnify or otherwise assume or succeed to
the liability of any other Person.

“Tax Returns” means returns, declarations, reports, claims for refund, information returns or other documents or information (including any
related or supporting schedules, statements or information and any amendments thereof) filed with or submitted to, or required to be filed with or
submitted to, any Governmental Entity in connection with the determination, assessment, collection or payment of any Tax of any party or in connection
with the administration, implementation or enforcement of or compliance with any Law relating to any Tax.

“Taxing Authority” means any Governmental Entity having competent jurisdiction over the assessment, determination, collection or
imposition of any Tax.

“Trade Secrets” means, collectively, confidential or proprietary trade secrets, inventions, discoveries, ideas, improvements, information,
know-how, data and databases, including processes, schematics, business methods, formulae, drawings, specifications, prototypes, models, designs,
customer lists and supplier lists, that, in each case, is protected under applicable trade secret Law.

“Trademarks” means, collectively, trademarks, service marks, brand names, certification marks, collective marks, d/b/a’s, logos, symbols,
trade dress, trade names, and other indicia of origin, all applications and registrations for the foregoing, and all goodwill associated therewith and
symbolized thereby, including all renewals of the same.

“Transaction Litigation” has the meaning set forth in Section 7.16.

“Ultimate Parent” means The Scotts Miracle-Gro Company, an Ohio corporation.

“Unaffiliated Stockholders” means the holders of outstanding Shares, other than Excluded Shares.

“Wholly Owned Subsidiary” means, with respect to any Person, any other Person of which all of the equity or ownership interests of such
other Person are directly or indirectly owned or controlled by such first Person.
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1.2. Other Terms. Each of the other capitalized terms used in this Agreement has the meaning set forth where such term is first used or, if no
meaning is set forth, the meaning required by the context in which such term is used.

1.3. Interpretation and Construction.

(a) The table of contents and headings herein are for convenience of reference only, do not constitute part of this Agreement and shall not
be deemed to limit or otherwise affect any of the provisions of this Agreement.

(b) All Preamble, Recital, Article, Section, Subsection, Schedule, and Exhibit references used in this Agreement are to the preamble, recitals,
articles, sections, subsections, schedules and exhibits to this Agreement unless otherwise specified herein.

(c) Unless the context expressly otherwise requires, for purposes of this Agreement:

(i) if a term is defined as one part of speech (such as a noun), it shall have a corresponding meaning when used as another part of
speech (such as a verb);

(ii) the terms defined in the singular have a comparable meaning when used in the plural and vice versa;

(iii) words importing the masculine gender shall include the feminine and neutral genders and vice versa;

(iv) whenever the words “includes” or “including” are used, they shall be deemed to be followed by the words “without limitation”;

(v) the words “hereto,” “hereof,” “hereby,” “herein,” “hereunder” and similar terms in this Agreement shall refer to this Agreement as
a whole and not any particular provision of this Agreement; and

(vi) the word “extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing extends and such phrase
shall not mean simply “if.”

(d) Except as otherwise specifically provided herein or the context expressly otherwise requires, the term “dollars” and the symbol “$” mean
United States Dollars and all amounts in this Agreement shall be paid in United States Dollars.

(e) Except as otherwise specifically provided herein, to the extent this Agreement refers to information or documents having been “made
available” (or words of similar import) by or on behalf of one or more Parties to another Party or Parties such obligation shall be deemed satisfied if
(i) such Parties or Representatives thereof made such information or document available to such other Party or Parties or its or their Representatives,
including by posting the information in a virtual data room, or (ii) such information or document is publicly available without substantive redactions in
the Electronic Data Gathering, Analysis and Retrieval (EDGAR) database of the SEC, in each case, at least one Business Day prior to the date of this
Agreement.

(f) Except as otherwise specifically provided herein, when calculating the period of time within which, or following which, any action is to be
taken pursuant to this Agreement, the date that is the reference day in calculating such period shall be excluded. References to a number of days shall
refer to calendar days unless Business Days are specified.
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(g) Except as otherwise specifically provided herein, (i) all references to any statute in this Agreement include the rules and regulations
promulgated thereunder, and unless the context otherwise requires, all applicable guidelines, bulletins or policies made in connection therewith, and (ii) all
references to any Law in this Agreement shall be a reference to such Law as amended, re-enacted, consolidated or replaced as of the applicable date or
period of time.

(h) Except as otherwise specifically provided herein, (i) all references in this Agreement to any Contract, other agreement, document or
instrument (excluding this Agreement) mean such Contract, other agreement, document or instrument as amended, supplemented or otherwise modified
from time to time in accordance with the terms thereof and, unless otherwise specified therein, include all schedules, annexes, addendums, exhibits and
any other documents attached thereto or incorporated therein, and (ii) all references to this Agreement mean this Agreement (taking into account the
provisions of Section 10.10(a)) as amended, supplemented or otherwise modified from time to time in accordance with Section 10.4.

(i) The Company Disclosure Schedule or the Parent Disclosure Schedule may include items and information the disclosure of which is not
required either in response to an express disclosure requirement set forth in a provision of this Agreement or as an exception to one or more
representations or warranties or covenants set forth in this Agreement. Inclusion of any such items or information shall not be deemed to be an
acknowledgement or agreement that any such item or information (or any non-disclosed item or information of comparable or greater significance) is
“material” or has had a Material Adverse Effect.

(j) The Parties have participated jointly in negotiating and drafting this Agreement. In the event that an ambiguity or a question of intent or
interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties, and no presumption or burden of proof shall arise favoring or
disfavoring any Party by virtue of the authorship of any provision of this Agreement.

ARTICLE II
The Merger; Closing; Effective Time

2.1. The Merger. Subject to the terms and conditions of this Agreement and the applicable provisions of the NRS, (a) at the Effective Time, Merger
Sub shall be merged with and into the Company and the separate corporate existence of Merger Sub shall thereupon cease; (b) the Company shall be the
surviving corporation in the Merger (sometimes referred to as the “Surviving Corporation”) and, from and after the Effective Time, shall be a Subsidiary
of Parent and the separate corporate existence of the Company with all of its rights, privileges, immunities, powers and franchises shall continue
unaffected by the Merger; and (c)  the Merger shall have such other effects as provided in the NRS.

2.2. Closing. The Closing will take place by the exchange of documents by facsimile, PDF or other electronic means at 10:00 a.m. Eastern Time on the
third Business Day following the satisfaction or waiver of the last of the conditions set forth in Article VIII to be satisfied (other than those conditions
that by their nature are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permitted by Law, waiver of those conditions) or at
such other date, time and place as the Company and Parent may agree in writing.

2.3. Effective Time. As promptly as practicable following the Closing, but on the Closing Date, the Parties shall cause the Articles of Merger to be
executed and filed with the Nevada Secretary of State as provided in NRS Chapter 92A. The Merger shall become effective at the Effective Time.

ARTICLE III
Articles of Incorporation and Bylaws; Directors and Officers of the Surviving Corporation

3.1. Articles of Incorporation of the Surviving Corporation. At the Effective Time, the articles of incorporation of the Company as in effect
immediately prior to the Effective Time shall be amended and restated
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to read in their entirety as set forth in Exhibit A hereto, which, as so amended and restated, shall be the articles of incorporation of the Surviving
Corporation (the “Charter”), until thereafter amended in accordance with their terms and applicable Law.

3.2. The Bylaws of the Surviving Corporation. At the Effective Time, the bylaws of the Company as in effect immediately prior to the Effective Time
shall be amended and restated to read in their entirety as the bylaws of the Merger Sub immediately prior to the Effective Time (except all references
therein to the name of Merger Sub shall be replaced with the name of the Company), which, as so amended and restated, shall be the bylaws of the
Surviving Corporation (the “Bylaws”), until thereafter amended in accordance with the terms of the Charter, such bylaws and applicable Law.

3.3. Directors and Officers of the Surviving Corporation. At the Effective Time, (i) the directors of Merger Sub immediately prior to the Effective
Time shall become and constitute the only directors of the Surviving Corporation, each to hold office until his or her successor has been duly elected or
appointed and qualified or until his or her death, resignation or removal in accordance with the Organizational Documents of the Surviving Corporation
and applicable Law, and (ii) the officers of Merger Sub immediately prior to the Effective Time shall become and constitute the only officers of the
Surviving Corporation, each to hold office until his or her successor has been duly elected or appointed and qualified or until his or her earlier death,
resignation or removal in accordance with the Organizational Documents of the Surviving Corporation and applicable Law. The Parties shall take all
actions necessary to give effect to the foregoing provision, including the delivery of all applicable instruments and notices of resignation.

ARTICLE IV
Effect of the Merger on Capital Stock; Exchange of Certificates

4.1. Effect of the Merger on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of the holder of any
capital stock of the Company or on the part of Parent, in its capacity as the sole stockholder of Merger Sub:

(a) Common Stock. Each Share (other than the Excluded Shares and Dissenting Shares) issued and outstanding immediately prior to the
Effective Time (such Shares, the “Eligible Shares”) shall be automatically converted into the right to receive the Per Share Merger Consideration in cash,
without interest thereon and subject to any required withholding of Taxes, shall cease to be outstanding, shall be cancelled and shall cease to exist, and
each Certificate representing Eligible Shares, and each Book-Entry Share representing Eligible Shares, shall thereafter only represent the right to receive
the Per Share Merger Consideration, payable pursuant to Section 4.2.

(b) Treatment of Excluded Shares. Each Excluded Share shall cease to be outstanding, shall be cancelled without payment of any
consideration therefor and shall cease to exist.

(c) Treatment of Dissenting Shares. Each Dissenting Share shall cease to be outstanding, shall be cancelled and shall cease to exist, and
shall be subject to the provisions of Section 4.2(g).

(d) Merger Sub. Each share of common stock, without par value per share, of Merger Sub, issued and outstanding immediately prior to the
Effective Time shall be automatically converted into one share of common stock, without par value per share, of the Surviving Corporation.

4.2. Exchange of Certificates and Delivery of Merger Consideration.

(a) Deposit of Merger Consideration and Paying Agent.
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(i) As promptly as practicable after the Effective Time, but on the Closing Date, Parent shall deposit, or cause to be deposited, with a
paying agent selected and engaged by Parent prior to the Closing Date that is reasonably acceptable to the Special Committee (the “Paying Agent”), an
amount in cash in immediately available funds sufficient in the aggregate to provide all funds necessary for the Paying Agent to make payments in
respect of the Eligible Shares pursuant to Section 4.2(b) (the aggregate amount of cash deposited, the “Exchange Fund”).

(ii) The agreement pursuant to which Parent appoints the Paying Agent (the “Paying Agent Agreement”) shall be in form and
substance reasonably acceptable to the Company (such acceptance not to be unreasonably conditioned, withheld or delayed). Pursuant to the Paying
Agent Agreement, among other things, the Paying Agent shall (A) act as the paying agent for the payment and delivery of the Per Share Merger
Consideration pursuant to the terms of this Agreement and (B) invest the Exchange Fund, if and as directed by Parent; provided, however, that any
investment shall be in obligations of or guaranteed as to principal and interest by the U.S. government in commercial paper obligations rated A-1 or P-1 or
better by Moody’s Investors Service, Inc. or Standard & Poor’s Financial Services, LLC, respectively, in certificates of deposit, bank repurchase
agreements or banker’s acceptances of commercial banks with capital exceeding $10 billion (based on the most recent financial statements of such bank
that are then publicly available), or in money market funds having a rating in the highest investment category granted by a recognized credit rating
agency at the time of acquisition or a combination of the foregoing and, in any such case, no such instrument shall have a maturity exceeding 30 days. To
the extent that there are losses with respect to such investments, or the Exchange Fund diminishes for any other reason below the level required to make
prompt payment and delivery of the aggregate Per Share Merger Consideration as contemplated by Section 4.1(a), Parent shall promptly replace or restore
or cause the replacement or restoration of the cash in the Exchange Fund lost through such investments or other events so as to ensure that the
Exchange Fund is at all times maintained at a level sufficient to make such cash payments in full as required by this Agreement. Any interest and other
income resulting from such investment (if any) in excess of the amounts payable pursuant to Section 4.2(b) and Section 4.3(b) shall be promptly returned
to Parent or the Surviving Corporation, as determined by Parent in accordance with the terms and conditions of the Paying Agent Agreement.

(b) Procedures for Surrender.

(i) As promptly as reasonably practicable after the Effective Time (but in any event within three Business Days thereafter), Parent
shall cause the Paying Agent to mail or otherwise provide each former holder of record of Eligible Shares that are held in the form of (A) Certificates or
(B) Book-Entry Shares not held through DTC notice advising such holders of the effectiveness of the Merger, which notice shall include (1) appropriate
transmittal materials (including a customary letter of transmittal) specifying that delivery shall be effected, and risk of loss and title to such Certificates
and Book-Entry Shares shall pass only upon delivery of the Certificates (or affidavits of loss in lieu of the Certificates, as provided in Section 4.2(e)) or
the surrender of such Book-Entry Shares, as applicable, to the Paying Agent such materials to be in such form and have such other provisions as Parent
and the Company may reasonably agree and (2) instructions for effecting the surrender of the Certificates (or affidavits of loss in lieu of the Certificates,
as provided in Section 4.2(e)) or such Book-Entry Shares (which shall be deemed to have been effected upon the delivery of a customary “agent’s
message” with respect to such Book-Entry Shares or such other reasonable evidence, if any, of such surrender as the Paying Agent may reasonably
request pursuant to the terms and conditions of the Paying Agent Agreement) to the Paying Agent in exchange for the Per Share Merger Consideration
that such holder is entitled to receive as a result of the Merger pursuant to Section 4.1.

(ii) With respect to Book-Entry Shares held through DTC, Parent and the Company shall cooperate to establish procedures with the
Paying Agent, DTC and such other necessary or desirable third-party intermediaries to ensure that the Paying Agent will transmit to DTC or its nominees
as promptly as practicable after the Effective Time, upon surrender of Book-Entry Shares held of record by DTC or its nominees in accordance with
DTC’s customary surrender procedures and such other procedures as agreed by Parent, the
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Company, the Paying Agent, DTC and such other necessary or desirable third-party intermediaries, the Per Share Merger Consideration to which the
beneficial owners thereof are entitled pursuant to the terms of this Agreement.

(iii) Upon surrender to the Paying Agent of Certificates or Book-Entry Shares in accordance with the instructions set forth in
Section 4.2(b)(i) and Section 4.2(b)(ii), as applicable, the holder of such Certificate or Book-Entry Share shall be entitled to receive in exchange therefor,
and Parent shall cause the Paying Agent to pay and deliver, out of the Exchange Fund, as promptly as practicable to such holder, an amount in cash in
immediately available funds (after giving effect to any required Tax withholdings as provided in Section 4.2(f)) equal to the aggregate Per Share Merger
Consideration that such holder is entitled to receive as a result of the Merger pursuant to Section 4.1.

(iv) For the avoidance of doubt, no interest will be paid or accrued for the benefit of any former holder of Eligible Shares on any
amount payable upon the surrender of any Certificates or Book-Entry Shares.

(v) In the event of a transfer of ownership of any Certificate that is not registered in the stock transfer books or ledger of the
Company, or if the consideration payable is to be paid in a name other than that in which the Certificate or Certificates surrendered or transferred in
exchange therefor are registered in the stock transfer books or ledger of the Company, a check for any cash to be exchanged upon due surrender of any
such Certificate or Certificates may be issued to such a transferee if the Certificate is or the Certificates are properly endorsed and otherwise in proper
form for surrender and presented to the Paying Agent, accompanied by all documents required to evidence and effect such transfer and to evidence that
any applicable transfer Taxes have been paid or are not applicable, in each case, in form and substance reasonably satisfactory to Parent and the Paying
Agent. Payment of the applicable Per Share Merger Consideration with respect to Book-Entry Shares shall only be made to the Person in whose name
such Book-Entry Shares are registered in the stock transfer books or ledger of the Company.

(c) Transfers. From and after the Effective Time, there shall be no transfers on the stock transfer books or ledger of the Company of any
Shares. If, after the Effective Time, any Certificate or acceptable evidence of a Book-Entry Share formerly representing any Eligible Shares is presented to
the Surviving Corporation, Parent or the Paying Agent for transfer, it shall be cancelled and exchanged for the cash amount in immediately available
funds to which the holder thereof is entitled pursuant to this Article IV and in accordance with Section 4.2(b)(v).

(d) Termination of Exchange Fund.

(i) Any portion of the Exchange Fund (including the proceeds of any investments thereof (if any)) that remains unclaimed by the
holders of Shares for one year from and after the Closing Date shall be delivered to Parent or the Surviving Corporation, as determined by Parent. Any
former holder of Eligible Shares who has not theretofore complied with the procedures, materials and instructions contemplated by this Section 4.2 shall
thereafter look only to the Surviving Corporation as a general creditor thereof for such payments (after giving effect to any required Tax withholdings as
provided in Section 4.2(f)) in respect thereof.

(ii) Notwithstanding anything to the contrary set forth in this Article IV, none of the Surviving Corporation, Parent, the Paying Agent
or any other Person shall be liable to any former holder of Eligible Shares or Company Options for any amount properly delivered to a public official
pursuant to applicable abandoned property, escheat or similar Laws.

(e) Lost, Stolen or Destroyed Certificates. In the event any Certificate shall have been lost, stolen or destroyed, upon the making of an
affidavit of that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, the posting by such Person of a
bond in customary amount and upon such terms as may be required by Parent as indemnity against any claim that may be made against it or the
Surviving Corporation with respect to such Certificate, the Paying Agent shall issue in exchange for such Certificate an
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amount in cash (after giving effect to any required Tax withholdings as provided in Section 4.2(f)) equal to the product obtained by multiplying (i) the
number of Eligible Shares formerly represented by such lost, stolen or destroyed Certificate by (ii) the Per Share Merger Consideration.

(f) Withholding Rights. Each of Parent, the Surviving Corporation and the Paying Agent (and any of their Affiliates) shall be entitled to
deduct and withhold from the consideration otherwise payable pursuant to this Agreement to any Person such amounts as it is required to deduct and
withhold with respect to the making of such payment under any applicable Tax Law. To the extent that amounts are so withheld, such withheld amounts
(i) shall be remitted to the applicable Governmental Entity, and (ii) shall be treated for all purposes of this Agreement as having been paid to the Persons
in respect of which such deduction and withholding was made.

(g) Dissenter’s Rights. No Dissenting Stockholder shall be entitled to receive the Per Share Merger Consideration with respect to the
Dissenting Shares formerly owned by such Dissenting Stockholder. Each Dissenting Stockholder shall be entitled to receive only the payment of the fair
value (as defined in NRS 92A.320) of the Dissenting Shares formerly owned by such Dissenting Stockholder in accordance with the NRS, solely to the
extent such Dissenting Stockholder has perfected and not withdrawn or otherwise lost, and is otherwise entitled to, dissenter’s rights in accordance with
the NRS. The Company shall give Parent (i) prompt notice and copies of any written demands for dissenter’s rights, attempted or purported withdrawals
of such demands and any other instruments received by the Company relating to any Person’s assertion of or demand for dissenter’s rights and (ii) the
opportunity to participate in and, if Parent elects, direct all negotiations and Proceedings with respect to any such assertions and demands. The
Company shall not, except with the prior written consent of Parent, make any payment with respect to any demands for dissenter’s rights, offer to settle
or settle any such demands or approve any withdrawal of any such demands, or agree, authorize or commit to do any of the foregoing. If any Dissenting
Stockholder withdraws its assertion or demand for dissenter’s rights or otherwise waives or loses its dissenter’s rights under the Dissenter’s Rights
Statutes with respect to any Dissenting Shares, such Dissenting Shares shall be deemed to have been Eligible Shares and thereupon be converted into
the right to receive, without any interest thereon, the aggregate Per Share Merger Consideration with respect to such Eligible Shares pursuant to this
Article IV.

4.3. Treatment of Company Options.

No Company Options are outstanding.

4.4. Adjustments to Prevent Dilution. Notwithstanding anything to the contrary set forth in this Agreement, if, from the date of this Agreement to
the earlier of the Effective Time and the termination of this Agreement pursuant to Article IX, the issued and outstanding Shares or securities convertible
or exchangeable into or exercisable for Shares shall have been changed into a different number of Shares or securities of a different class by reason of any
reclassification, stock split (including a reverse stock split), stock dividend or distribution, recapitalization, merger, issuer tender or exchange offer, or
other similar transaction, or a stock dividend with a record date within such period shall have been declared, then the Per Share Merger Consideration
shall be appropriately adjusted to provide the holders of Shares the same economic effect as contemplated by this Agreement prior to such event, and
such items so adjusted shall, from and after the date of such event, be the Per Share Merger Consideration; provided, however, that nothing in this
Section 4.4 shall be construed to permit the Company or any other Person to take any action except to the extent consistent with, and not otherwise
prohibited by, this terms of this Agreement.

ARTICLE V
Representations and Warranties of the Company

The Company hereby represents to Parent and Merger Sub that, except as set forth in (i) the corresponding sections of any confidential
Disclosure Schedule delivered to Parent by the Company prior to or concurrently with the execution and delivery of this Agreement (the “Company
Disclosure Schedule”) (it being
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agreed that for the purposes of the representations and warranties made by the Company in this Agreement, disclosure of any item in any section of the
Company Disclosure Schedule shall be deemed disclosure with respect to any other section to the extent the relevance of such item is reasonably
apparent on its face), (ii) the SMG Transaction Documents, or (iii) any Company Report filed by the Company with the SEC after March 31, 2020:

5.1. Organization, Good Standing and Qualification. The Company is a corporation duly incorporated and organized, validly existing and in good
standing under the Laws of the State of Nevada and has all requisite corporate power and authority to own, lease and operate its properties and assets
and to carry on its business as currently conducted and is qualified to do business and, to the extent such concept is applicable, is in good standing as a
foreign corporation in each jurisdiction where the ownership, leasing or operation of its assets or properties or conduct of its business requires such
qualification. The Company has made available to Parent correct and complete copies of the Company’s Organizational Documents in the forms that are
in full force and effect as of the date of this Agreement.

5.2. Subsidiaries. The Company does not own, directly or indirectly, any capital stock, voting securities, partnership interests or equity securities of
any Person.

5.3. Capital Structure.

(a) The authorized capital stock of the Company consists of 750,000,000 shares of Common Stock and 20,000,000 shares of Preferred
Stock. As of the date of this Agreement, the only issued and outstanding capital stock of the Company consists of 34,328,036 shares of Common
Stock. All of the outstanding shares of Common Stock have been duly authorized and are validly issued, fully paid and nonassessable and are free and
clear of any Encumbrance. No shares of Common Stock are available for issuance under the Equity Plan, and the Company currently has no shares of
Common Stock reserved for future issuance. The Company does not have outstanding any bonds, debentures, notes or other obligations under which
the holders thereof have the right to vote or that are convertible into or exercisable for securities having the right to vote with the stockholders of the
Company on any matter. There are no equity awards outstanding under the Equity Plan.

(b) None of the outstanding shares of capital stock of the Company was issued in violation of any preemptive rights or similar rights to
subscribe for, purchase or otherwise acquire securities. There are no stockholders agreements, voting agreements or other similar agreements with
respect to the Company’s capital stock to which the Company is a party or, to the Knowledge of the Company, between or among any of the Company’s
stockholders.

(c) There are no outstanding Company Options. There are no preemptive or other outstanding rights, options, warrants, conversion rights,
stock appreciation rights, redemption rights, repurchase rights, agreements, arrangements, calls, commitments or rights of any kind that obligate the
Company to issue or to sell any shares of capital stock or other securities of the Company or any securities or obligations convertible or exchangeable
into or exercisable for, valued by reference to or giving any Person a right to subscribe for or acquire, any securities of the Company, and no securities or
obligations evidencing such rights are authorized, issued or outstanding. There are no outstanding securities or instruments of the Company that contain
any redemption or similar provisions, and there are no contracts, commitments, understandings or arrangements by which the Company is or may become
bound to redeem a security of the Company. Since the close of business on August 30, 2017, the Company has not issued any capital stock.

(d) The Equity Plan is the only plan or program maintained by the Company under which stock options, restricted stock, restricted stock
units, stock appreciation rights or other compensatory equity or equity-based awards (“Equity Awards”) have been granted. No Equity Awards have
been granted under the Equity Plan and remain outstanding. The Equity Plan expired pursuant to its terms on August 30, 2015 and no further action or
authorization on the part of the Company, the Company Board or the Company Compensation Committee is necessary to terminate the Equity Plan.
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5.4. Corporate Authority; Approval and Fairness Opinion.

(a) The Company has all requisite corporate power and authority and has taken all corporate action necessary to execute, deliver and
perform its obligations under this Agreement and to consummate the transactions contemplated by this Agreement, subject only to obtaining the
Requisite Company Vote. This Agreement has been duly executed and delivered by the Company and constitutes a valid and binding agreement of the
Company enforceable against the Company in accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization,
moratorium and similar Laws of general applicability relating to or affecting creditors’ rights and remedies and to general equitable principles (the
“Bankruptcy and Equity Exception”).

(b) At a meeting duly called and held on or prior to the date hereof, the Special Committee duly adopted resolutions whereby the Special
Committee (i) unanimously (A) determined that this Agreement and the transactions contemplated by this Agreement (including the Merger) are
advisable, fair to and in the best interests of the Company and the Unaffiliated Stockholders, and (B) recommended that the Company Board adopt and
approve this Agreement and the transactions contemplated by this Agreement (including the Merger). As of the date hereof, such resolutions have not
been withdrawn or modified.

(c) At a meeting duly called and held on or prior to the date hereof, the Company Board duly adopted resolutions whereby the Company
Board (A) adopted, pursuant to NRS 92A.120, and approved this Agreement and the transactions contemplated by this Agreement, (B) directed that this
Agreement be submitted for approval by a vote of the holders of Shares at the Company Stockholders Meeting and (C) recommended that the holders of
Shares vote affirmatively at the Company Stockholders Meeting to approve this Agreement and the Merger (the “Company Recommendation”). As of the
date hereof, such resolutions have not been withdrawn or modified.

(d) The Special Committee has received a fairness opinion from Stifel, Nicolaus & Company, Incorporated, financial advisor to the Special
Committee, in such form as is acceptable to the Special Committee and to the effect that, as of the date of such opinion, and subject to the qualifications,
exceptions and limitations set forth therein, the Per Share Merger Consideration to be paid by Parent under this Agreement is fair, from a financial point of
view, to the Unaffiliated Stockholders. A copy of such opinion will be delivered to Parent solely for informational purposes not later than 24 hours after
the execution and delivery of this Agreement.

5.5. Governmental Filings; No Violations; Certain Contracts.

(a) Other than the filing of the Articles of Merger with the Nevada Secretary of State and the expirations of waiting periods and the filings,
notices, reports, consents, registrations, approvals, permits and authorizations with, to or from any Governmental Entity under the Exchange Act and
pursuant to the rules and regulations of OTC Markets Group Inc., as applicable, no expirations of waiting periods are required and no filings, notices,
reports, consents, registrations, approvals, permits or authorizations are required to be made by the Company with, nor are any required to be made or
obtained by the Company with or from, any Governmental Entity in connection with the execution, delivery and performance of this Agreement by the
Company and the consummation of the transactions contemplated by this Agreement, or in connection with the continuing operation of the business of
the Company following the Effective Time, except where the failure to satisfy such waiting period or to make, give or obtain such filing, notice, report,
consent, registration, approval, permit or authorization would not have a Material Adverse Effect or prevent, materially delay or materially impair the
ability of the Company to consummate the transactions contemplated by this Agreement.

(b) The execution, delivery and performance of this Agreement by the Company do not, and the consummation of the transactions
contemplated by this Agreement will not, constitute or result in (i) a breach or violation of, or a default under the Organizational Documents of the
Company, (ii) with or without notice, lapse of time or both, a breach or violation of, a termination (or right of termination) of or default under, the loss of
any
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benefit under, the creation or acceleration of any obligations under or the creation of an Encumbrance on any of the rights or assets of the Company
pursuant to, or any change in the substantive rights or obligations of any party under any Contract binding upon the Company or (iii) under any Law or
Order applicable to the Company, except, in the case of clause (ii) or (iii) of this Section 5.5(b), any such items that, individually or in the aggregate, have
not have, and would not have, a Material Adverse Effect (it being agreed that for purposes of this Section 5.5(b), effects resulting from or arising in
connection with the matters set forth in clause (c) of the definition of the term “Material Adverse Effect” shall not be excluded in determining whether a
Material Adverse Effect has occurred) or prevent, materially delay or materially impair the ability of the Company to consummate the transactions
contemplated by this Agreement.

5.6. Compliance with Laws; Licenses.

(a) Compliance with Laws.

(i) To the Knowledge of the Company, the business of the Company has not been, and is not being, conducted in violation of any
applicable Law. No investigation, review or Proceeding by any Governmental Entity with respect to the Company, any of its assets or properties or any of
its officers or directors arising out of their service to the Company is pending or, to the Knowledge of the Company, threatened.

(ii) Neither the Company nor any of its Affiliates has made, arranged or modified (in any material respect) any extensions of credit in
the form of a personal loan to any executive officer or director of the Company.

(b) Licenses. To the Knowledge of the Company, the Company has obtained, holds and is in compliance in all material respects with all
Licenses necessary to conduct its business as currently conducted (collectively, “Material Licenses”). The Company has not received any notice of
Proceedings relating to the revocation or modification of any Material License.

5.7. Company Reports.

(a) The Company has filed with or furnished to the SEC, as applicable, on a timely basis (giving effect to all extensions of any periods to so
file that were obtained pursuant to filings by the Company on Form 12b-25 under the Exchange Act), all Company Reports.

(b) Each of the Company Reports, at the time of its filing with or being furnished to the SEC complied, or if not yet filed or furnished, will
comply, with the applicable requirements of the Securities Act, the Exchange Act and the Sarbanes-Oxley Act. As of their respective dates (or, if amended
or supplemented, as of the date of such amendment or supplement), the Company Reports did not, and any Company Reports filed with or furnished to
the SEC subsequent to the date of this Agreement, will not, contain any untrue statement of a material fact or omit to state a material fact required to be
stated therein or necessary to make the statements made therein, in light of the circumstances in which they were made, not misleading.

5.8. Disclosure Controls and Procedures and Internal Control Over Financial Reporting.

(a) The Company maintains disclosure controls and procedures (as defined in the Exchange Act) reasonably designed to ensure that all
information required to be disclosed by the Company is recorded and reported on a timely basis to the individuals responsible for the preparation of the
Company’s filings with the SEC and other public disclosure documents.

(b) The Company maintains internal controls over financial reporting (as such term is defined in the Exchange Act) designed to provide
reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with
GAAP.
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(c) The Company’s management has completed an assessment of the effectiveness of the internal control over financial reporting of the
Company in compliance with the requirements of Section 404 of the Sarbanes-Oxley Act for the fiscal year ended March 31, 2020, and such assessment
concluded that such system was effective. Since such date, there have been no changes in the internal control over financial reporting of the Company
that have materially affected, or would reasonably be likely to materially affect, the internal control over financial reporting of the Company.

(d) Since the Applicable Date, the Company has not become aware of (i) any significant deficiencies or material weaknesses in the design or
operation of its internal controls over financial reporting that are reasonably expected to adversely affect the Company’s ability to record, process,
summarize and report financial information and has identified for the Company’s auditors and Audit Committee any material weaknesses in internal
control over financial reporting, (ii) any allegation of fraud, whether or not material, that involves management or other employees who have a significant
role in the Company’s internal control over financial reporting or (iii) any material violation of or failure to comply in all material respects with United
States federal securities laws.

(e) The Company has made available to Parent (i) a summary of all written disclosures made by management to the Company’s auditors and
Audit Committee since the Applicable Date and (ii) any material communication since the Applicable Date made by management or the Company’s
auditors to the Audit Committee required or contemplated by the Audit Committee’s charter or professional standards of the Public Company
Accounting Oversight Board. Since the Applicable Date, no material complaints from any source regarding accounting, internal accounting controls or
auditing matters, and no concerns from Company Employees regarding questionable accounting or auditing matters, have been received by the
Company. The Company has made available to Parent a summary of all material complaints or concerns made since the Applicable Date through the
Company’s whistleblower hotline or equivalent system for receipt of employee concerns regarding possible violations of Law.

5.9. Financial Statements; No Undisclosed Liabilities; “Off-Balance Sheet Arrangements”; Books and Records.

(a) Financial Statements. Each of the balance sheets included in or incorporated by reference in the Company Reports fairly presents, or, in
the case of Company Reports filed after the date of this Agreement, will fairly present the financial position of the Company as of its date and each of the
statements of operations, comprehensive loss, changes in stockholders’ (deficit) equity and cash flows included in, or incorporated by reference in, the
Company Reports fairly presents, or, in the case of Company Reports filed after the date of this Agreement, will fairly present the results of operations,
retained earnings (loss), changes in financial position and cash flows, as the case may be, of the Company for the periods set forth therein (subject, in the
case of unaudited statements, to notes and normal year-end audit adjustments that are not or will not be material in amount or effect), in each case in
accordance with GAAP consistently applied during the periods involved.

(b) No Undisclosed Liabilities. Except for obligations, liabilities and Indebtedness (i) reflected or reserved against in the Company’s most
recent balance sheets included in or incorporated by reference in the Company Reports filed prior to the date of this Agreement, (ii) that would be
incurred in connection with the transactions contemplated by this Agreement, or (iii) incurred in the Ordinary Course of Business since the date of such
balance sheet, there are no obligations, liabilities or Indebtedness of the Company, whether or not accrued, contingent or otherwise and whether or not
required to be disclosed or any other facts or circumstances that would reasonably be expected to result in any material claims against, or obligations,
liabilities or Indebtedness of, the Company.

(c) “Off-Balance Sheet Arrangements”. The Company is not a party to, and is not subject to any commitment to become a party to, any joint
venture, off-balance sheet partnership or any similar Contract or any “off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K of the
Securities Act).
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(d) Books and Records. The books of account of the Company have been kept accurately in all material respects in the Ordinary Course of
Business, the transactions entered therein represent bona fide transactions, and the revenues, expenses, assets and liabilities of the Company have been
properly recorded therein in all material respects. The corporate records and minute books of the Company have been maintained in accordance with all
applicable Laws in all material respects, and such corporate records and minute books are correct and complete in all material respects. The financial
statements of the Company have been prepared in a manner consistent in all material respects with the books of account and other records of the
Company.

5.10. Litigation.

(a) There are no Proceedings pending or, to the Knowledge of the Company, threatened against the Company (except as set forth in 5.10(c)
below).

(b) The Company is not a party to or subject to the provisions of any Order that restricts the manner in which the Company conduct its
business in any material respect, or that would, individually or in the aggregate, reasonably be expected to prevent, materially delay or materially impair
the ability of the Company to consummate the transactions contemplated by this Agreement.

(c) None of the Company, or any director or officer thereof, is or has been the subject of any Proceeding involving a claim of violation of or
liability under federal or state securities laws or a claim of breach of fiduciary duty nor, to the Knowledge of the Company, is any such Proceeding
threatened. Since the Applicable Date, the Company has not been the subject of any investigation by the SEC involving the Company or any current or
former director or officer of the Company, nor, to the Knowledge of the Company, is any such investigation threatened. The Company shall inform Parent
of any such investigation promptly after it receives any notice thereof.

5.11. Absence of Certain Changes. Since the Applicable Date and through the date of this Agreement, (i) the Company has conducted its business
only in the Ordinary Course of Business; and (ii) there has not occurred any event, change, development, circumstance or fact that, individually or taken
together with any other events, changes, developments, circumstances, facts or effects, have had or could reasonably be expected to have a Material
Adverse Effect.

5.12. Company Material Contracts.

(a) Except for this Agreement, the SMG Transaction Documents, the compensation for the Special Committee approved by resolution of the
Company Board on June 5, 2020, and the Contracts provided to Parent by the Company in connection with the due diligence related to this Agreement,
including any Company Benefit Plan, as of the date of this Agreement, the Company is not a party to, bound by or subject to any Contract:

(i) related to any settlement of any Proceeding within the past three years;

(ii) constituting a collective bargaining arrangement or with a labor union, labor organization, works council or similar organization;

(iii) evidencing financial or commodity hedging or similar trading activities, including any interest rate swaps, financial derivatives
master agreements or confirmations, or futures account opening agreements and/or brokerage statements or any similar Contract to which the Company
is a party;

(iv) for any Leased Real Property or the lease of personal property providing, in each case, for annual payments thereunder of $50,000
or more, individually, or $250,000 or more, in the aggregate;

(v) involving the payment or receipt of (x) royalties, licensing fees or advances of more than $50,000 in the aggregate or (y) any other
amounts of more than $25,000 in the aggregate, in each case in the 12-month period ending on March 31, 2020 and March 31, 2019, or reasonably expected
to be paid or received in the 12-month period ending on March 31, 2021;
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(vi) with any equity holder of the Company;

(vii) between the Company, on the one hand, and any director or officer of the Company or any Person beneficially owning five
percent or more of the outstanding Shares, on the other hand;

(viii) relating to Indebtedness of the Company of $100,000 or more;

(ix) containing any standstill or similar agreement pursuant to which the Company has agreed not to acquire assets or securities of
another Person or any of its affiliates;

(x) providing for indemnification by the Company of any Person or pursuant to which any indemnification obligations of the
Company remain outstanding or otherwise survive as of the date of this Agreement;

(xi) that grants any right of first refusal, right of first offer or similar right with respect to any material assets, rights or properties of the
Company;

(xii) relating to the acquisition or disposition of any assets or business (whether by merger, purchase or sale of stock, purchase or
sale of assets or otherwise) pursuant to which the Company reasonably expects to be required to pay any earn-out, deferred or other contingent
payments;

(xiii) that prohibits the payment of dividends or distributions in respect of the capital stock of the Company, the pledging of the
capital stock of the Company or the incurrence of Indebtedness by the Company;

(xiv) that (1) purports to limit in any material respect either the type of business in which the Company may engage or the manner or
locations in which any of them may so engage in any business, (2) could require the disposition of any material assets or line of business of the
Company, (3) grants “most favored nation” status or (4) prohibits or limits the right of the Company in any material respect to make, sell or distribute any
products or services or use, transfer, license, distribute or enforce any of their respective Intellectual Property Rights;

(xv) that contains a put, call or similar right pursuant to which the Company could be required to purchase or sell, as applicable, any
equity interests of any Person or assets that have a fair market value or purchase price of more than $100,000;

(xvi) providing for a joint venture, partnership, limited liability company or similar arrangement involving the sharing of profits, losses,
costs or liabilities with any third party;

(xvii) that includes a “change in control” provision or similar provision that that would be “triggered” by the consummation of the
transactions contemplated by this Agreement or that requires the approval or consent of any other party thereto in connection with the consummation of
the transactions contemplated by this Agreement or that will terminate or result in the loss of benefits to the Company thereunder as a result of such
transactions;

(xviii) that would be binding on Parent or any Affiliate of Parent or effect of the properties, assets or business of Parent or any
Affiliate of Parent after the Effective Date; or

(xix) any other Contract or group of related Contracts not otherwise described in the foregoing clauses (i) through (xviii) of this
Section 5.12(a) that is material to the Company, taken as a whole (together with each Contract constituting any of the foregoing types of Contract
described in clauses (i) through (xviii) of this Section 5.12(a) and together with any Contract that has been or would be required to be filed by the
Company as a “material contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act or disclosed as a “material contract” on a
Current Report on Form 8-K or pursuant to Item 404 of Regulation S-K under the Securities Act, the “Company Material Contracts” and, each, a
“Company Material Contract”).
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(b) A correct and complete copy of each Company Material Contract has been made available to Parent. Each Company Material Contract is
valid and binding on the Company and, to the Knowledge of the Company, each other party thereto, and is in full force and effect, except as would not
have a Material Adverse Effect or prevent, materially delay or materially impair the ability of the Company to consummate the transactions contemplated
by this Agreement. Except as, individually or in the aggregate, has not had, and will not have, a Material Adverse Effect and will not prevent, materially
delay or materially impair the ability of the Company to consummate the transactions contemplated by this Agreement, there is no breach or event of
default under any Material Company Contract by the Company or, to the Knowledge of the Company, any other party thereto, and no event has occurred
that with the lapse of time or the giving of notice or both would constitute a default thereunder by the Company or, to the Knowledge of the Company,
any other party thereto.

5.13. Affiliate Transactions.

As of the date hereof, no relationship, direct or indirect (including any transaction or series of transactions, taken as a whole), exists
between the Company, on the one hand, and any officer, director or Affiliate (other than Parent and its Affiliates) of the Company, on the other hand, that
is required to be described under Item 404 of Regulation S-K under the Securities Act in Company Reports, which is not described therein.

5.14. Employee Benefits.

(a) The Company has provided to Parent in connection with the due diligence related to this Agreement a correct and complete list of each
Company Benefit Plan.

(b) With respect to each Company Benefit Plan, the Company has made available to Parent, to the extent applicable, (i) if any material
Company Benefit Plan is not set forth in a written document, a written description of such plan; and (ii) correct and complete copies of, (A) the Company
Benefit Plan document, including any amendments or supplements thereto, and all related trust documents, insurance contracts or other funding vehicles,
(B) the most recently prepared actuarial report and (C) all material correspondence to or from any Governmental Entity received in the last three years with
respect to any Company Benefit Plan.

(c) (i) Each Company Benefit Plan (including any related trusts) has been established, operated and administered in material compliance with
its terms and applicable Laws, including ERISA and the Code, (ii) all material contributions or other material amounts payable by the Company with
respect to each Company Benefit Plan in respect of current or prior plan years have been paid or accrued in accordance with GAAP, and (iii) there are no
claims or Proceedings (other than routine claims for benefits) pending or, to the Knowledge of the Company, threatened, by, on behalf of or against any
Company Benefit Plan or any trust related thereto which could reasonably be expected to result in any material liability to the Company.

(d) With respect to each ERISA Plan, the Company has made available to Parent, to the extent applicable, correct and complete copies of
(i) the most recent summary plan description together with any summaries of all material modifications and supplements thereto, (ii) the most recent IRS
determination or opinion letter and (iii) the two most recent annual reports (Form 5500 or 990 series and all schedules and financial statements attached
thereto).

(e) Each ERISA Plan that is intended to be qualified under Section 401(a) of the Code has received a favorable determination letter, opinion
letter, or advisory letter from the Internal Revenue Service upon which it may rely as to its qualification and, to the Knowledge of the Company, nothing
has occurred that would adversely affect the qualification or tax exemption of any such ERISA Plan. With respect to any ERISA Plan, the Company has
not engaged in any transaction in connection with which the Company reasonably could be subject to either a material civil penalty assessed pursuant to
Section 409 or 502(i) of ERISA or a material tax imposed pursuant to Section 4975 or 4976 of the Code.
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(f) Except as required by applicable Law, no Company Benefit Plan provides retiree or post-employment medical, disability, life insurance or
other welfare benefits to any Person, and the Company has no obligation to provide such benefits. To the extent that the Company sponsors such plans,
the Company has reserved the right to amend, terminate or modify at any time each Company Benefit Plan that provides retiree or post-employment
disability, life insurance or other welfare benefits to any Person.

5.15. Labor Matters.

(a) The Company is not a party to any collective bargaining agreement or other agreement with a labor union, labor organization, works
council or similar organization, and to the Knowledge of the Company, there are no activities or Proceedings by any individual or group of individuals,
including representatives of any labor unions, labor organizations, works councils or similar organizations, to organize any employees of the Company.

(b) There is no, and has not been any, strike, lockout, slowdown, work stoppage, unfair labor practice or other labor dispute, arbitration or
grievance pending or, to the Knowledge of the Company, threatened, that has interfered or may interfere in any material respect with the business
activities of the Company. The Company is in compliance with all applicable Laws respecting labor, employment and employment practices, terms and
conditions of employment, wages and hours (including classification of employees and equitable pay practices) and occupational safety and health. The
Company has not incurred any liability or obligation under the Worker Adjustment and Retraining Notification Act and the regulations promulgated
thereunder or any similar state or local Law that remains unsatisfied.

(c) To the Knowledge of the Company, in the last ten (10) years, (i) no allegations of sexual harassment have been made against any officer
of the Company, and (ii) the Company has not entered into any settlement agreements related to allegations of sexual harassment or misconduct by an
officer of the Company.

5.16. Environmental Matters.

(a) To the Knowledge of the Company, the Company (i) has complied at all times with all applicable Environmental Laws; (ii) has received all
permits, licenses or other approvals required of it under applicable Environmental Laws to conduct its business and is in compliance in all material
respects with all terms and conditions of any such permit, license or approval; (iii) does not own, occupy or operate any property (including soils,
groundwater, surface water, buildings and surface and subsurface structures) and, to the Knowledge of the Company, has not previously owned,
occupied or operated and property that is contaminated with any Hazardous Substance; (iv) is not subject to liability for any Hazardous Substance
disposal or contamination on any third-party property; (v) has not received any notice, demand, letter, claim or request for information alleging that the
Company may be in violation of or subject to liability under any Environmental Law and is not subject to any pending or threatened Proceeding relating
to Environmental Law; and (vi) is not subject to any Order or other agreement with any Governmental Entity or any indemnity or other agreement with
any third party relating to liabilities or obligations under any Environmental Law.

(b) The Company has no Knowledge of any other circumstances or conditions involving the Company that could reasonably be expected
to result in any claim, liability, investigation, cost or restriction on the ownership, use, or transfer of any property pursuant to any Environmental Law.

5.17. Tax Matters.

(a) The Company (i) has prepared in good faith and duly and timely filed (taking into account any extension of time within which to file) all
Covered Tax Returns required to be filed by the Company with the appropriate Taxing Authority and all such filed Covered Tax Returns are true, correct
and complete in all respects, (ii) has paid all Covered Taxes that are required to have been paid by the Company (whether or not shown on any Covered
Tax Return), (iii) has withheld and paid all Taxes required to have been withheld and paid by the Company in connection with amounts paid or owing to
any employee, stockholder, creditor, independent
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contractor, director or other third party (each as determined for Tax purposes), (iv) has complied with all information reporting (and related withholding)
and record retention requirements, (v) has not consented to, or been requested to consent to, give a waiver or extension (or is subject to a waiver or
extension that has been given by, or would be subject to a waiver or extension that has been requested from, any other Person) of time in which any
Covered Tax may be assessed or collected by any Taxing Authority, and (vi) has not requested or been granted an extension of time for filing any
Covered Tax Return which has not yet been filed.

(b) No federal, state, provincial, local, or non-U.S. tax audits or administrative or judicial Proceedings for or relating to Covered Taxes have
been threatened are pending or being conducted with respect to the Company, there are no matters under discussion with the IRS or other Taxing
Authority relating to any Covered Tax Return of the Company, and all such past audits, Proceedings and other matters have been fully and irrevocably
settled and/or satisfied without any pending, ongoing or future liability. The Company has not received from any federal, state, provincial, local, or
non-U.S. Taxing Authority any (i) notice indicating an intent to open an audit or other review with respect to Covered Taxes or (ii) notice of deficiency,
proposed adjustment or other claim for any amount of Covered Tax proposed, asserted, or assessed by any Taxing Authority against the Company.

(c) No written claim has ever been made by any Governmental Authority in a jurisdiction where the Company does not file Tax Returns
claiming that the Company is or may be subject to Taxes assessed by such jurisdiction.

(d) The Company has made available to Parent correct and complete copies of any private letter ruling requests, closing agreements or gain
recognition agreements with respect to Taxes requested or executed in the prior six-year period.

(e) There are no Encumbrances for Taxes (except for current Taxes not yet due and payable) on any of the assets of the Company.

(f) The Company is not a party to and is not bound by any Tax sharing, allocation or indemnification agreement or arrangement (other than
(i) such an agreement or arrangement between the Company and a member of the Affiliated Group the common parent of which is the Ultimate Parent, or
(ii) such an agreement entered into in the ordinary course of business, the principal purpose of which is not to indemnify for Taxes).

(g) The Company (i) has not been a member of an Affiliated Group filing a consolidated federal income Tax Return (other than an Affiliated
Group the common parent of which was the Ultimate Parent) and (ii) does not have any liability for the Taxes of any other person (other than a member of
the Affiliated Group the common parent of which is the Ultimate Parent) under Treasury Regulation Section 1.1502-6 (or any similar provision of law), as a
transferee or successor, by Contract or otherwise.

(h) The Company has not distributed stock of another Person, or had its stock distributed by another Person, in a transaction that was
purported or intended to be governed in whole or in part by Sections 355 or 361 of the Code.

(i) The Company has not agreed, and is not required, to make any adjustment under Section 481 of the Code, and no Taxing Authority has
proposed any such adjustment or change in accounting method.

(j) The Company has not executed or entered into a closing agreement pursuant to Section 7121 of the Code or any similar provision of
state, local or foreign law, and the Company is not subject to any private letter ruling of the IRS or comparable ruling of any other Taxing Authority.

(k) The Company is not the beneficiary of any Tax incentive, Tax rebate, Tax holiday or similar arrangement or agreement with any Taxing
Authority.
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(l) The Company is not formed, and is not resident for Tax purposes, outside of the United States. The Company does not have, and has
never had, a permanent establishment within the meaning of any applicable Tax treaty, an office or fixed place of business or any other presence in a
country other than the United States that subjects it to taxation by such country.

(m) The Company is not a party to a joint venture, partnership or other arrangement that is treated as a partnership for Tax purposes.

(n) Except for powers of attorney granted to KPMG in connection with certain state filings, the Company has not granted, and no other
Person on behalf of the Company has granted, to any Person any power of attorney that is currently in force with respect to any Tax matter.

(o) The Company is not, and has never been, a party to any “reportable transaction” or “listed transaction” as defined in Treasury
Regulation Section 1.6011-4(b)(1) and (2), respectively.

(p) At no time during the past five years has the Company been a United States real property holding corporation within the meaning of
Section 897(c)(2) of the Code.

(q) The Company will not be required to include any item of income in, or exclude any item of deduction from, taxable income for any taxable
period (or portion thereof) ending on or after the Closing Date as a result of any: (i) change in method of accounting for a taxable period (or portion
thereof) ending prior to the Closing Date; (ii) use of an improper method of accounting for a taxable period (or portion thereof) ending prior to the Closing
Date, (iii) installment sale or open transaction disposition made on or prior to the Closing Date; (iv) prepaid amount received on or prior to the Closing
Date; or (v) as a result of any election under Section 108(i) of the Code (or any similar provision of state, local or foreign law) with respect to the
discharge of any indebtedness on or prior to the Closing Date.

(r) The information provided by the Company for purposes of preparing the Scotts Consolidated Returns was true, correct and complete in
all respects and the Company is not aware of any changes or corrections to such information that have not been reported to Parent or Ultimate Parent and
adequately reserved for in the Company’s financial statements.

5.18. Real Property.

(a) The Company does not own any real property.

(b) With respect to the Company’s Leased Real Property, (i) the lease or sublease for such property is valid, legally binding, enforceable
and in full force and effect in accordance with its terms, (ii) the Company is not in breach of or default under such lease or sublease, and no event has
occurred, which, with notice, lapse of time or both, would constitute a breach or event of default by the Company or permit termination, modification or
acceleration by any third party thereunder, or prevent, materially delay or materially impair the consummation of the transactions contemplated by this
Agreement, (iii) there are no written or oral subleases, concessions or other Contracts or arrangements granting to any Person other than the Company
the right to use or occupy any such property, and (iv) such property and all buildings, structures, improvements and fixtures located thereon have been
maintained in accordance with normal industry practice, are in good operating condition and repair, and are suitable for the purposes for which they are
currently used.

(c) The Company has not received any notice of any pending or threatened condemnation of any Leased Real Property by any
Governmental Entity, nor, to the Knowledge of the Company, are there any public improvements or re-zoning measures proposed or in progress that
could result in special assessments against or otherwise adversely affect the Leased Real Property, in each case, that would reasonably be expected to
materially interfere with the business or operations of the Company as currently conducted.
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5.19. Title to Tangible Property.

(a) The Company has good and valid title to, or a valid leasehold interest in, all the tangible properties and assets which it purports to own
or lease, including all the tangible properties and assets reflected on balance sheets included in or incorporated by reference in the Company Reports
filed with the SEC and publicly available prior to the date of this Agreement.

(b) All tangible properties and assets reflected in the balance sheets included in or incorporated by reference in the Company Reports filed
with the SEC are held free and clear of all Encumbrances, except for Encumbrances reflected on such balance sheets, Encumbrances for current Taxes not
yet due and other Encumbrances that do not and will not materially impair the use or value of the property or assets subject thereto.

(c) The machinery, equipment, furniture, fixtures and other tangible personal property and assets owned, leased or used by the Company
are sufficient to carry on its business in all material respects as conducted as of the date of this Agreement, and the Company is in possession of and has
good title to, or valid leasehold interests in or valid rights under contract to use, all machinery, equipment, furniture, fixtures and other tangible personal
property and assets that are material to the business of the Company, free and clear of all Encumbrances, except for Encumbrances that do not and will
not materially impair the use or value of such property and assets.

5.20. Intellectual Property.

(a) The Company has provided to Parent in connection with the due diligence under this Agreement a true and complete list of all
registrations and applications for registration for all Registered Company Intellectual Property Rights. All registration, maintenance and renewal fees and
filings in respect of the Registered Company Intellectual Property Rights have been paid to and/or filed with, if and when due, the relevant Governmental
Entities for the purpose of registering, maintaining and renewing such Registered Company Intellectual Property Rights.

(b) To the Knowledge of the Company, the business of the Company does not infringe on and has not infringed on the Intellectual Property
Rights of any Person, and there is no Proceeding pending against, or, to the Knowledge of the Company, threatened alleging any of the foregoing.

(c) To the Knowledge of the Company, no Person is infringing, misappropriating or otherwise violating or has infringed, misappropriated or
otherwise violated any Company Intellectual Property Right and no Company Intellectual Property Right is subject to any outstanding Order adversely
affecting or restricting the validity or enforceability of, or the Company’s ownership or use of, or rights in or to, any such Company Intellectual Property
Right.

(d) To the Knowledge of the Company, the Company owns or otherwise has sufficient and valid rights to use all Intellectual Property
Rights material to, and used in or necessary for, the conduct of its business as currently conducted and as currently planned to be conducted, all of
which rights will survive the consummation of the transactions contemplated by this Agreement, without modification, cancellation, termination,
suspension of, or acceleration of any right, obligation or payment with respect to any such Intellectual Property Right. The Company solely and
exclusively owns, free and clear of any Encumbrances, all Company Intellectual Property Rights.

(e) The Company (i) has taken reasonable steps in accordance with normal industry practice to maintain the confidentiality of any Company
Intellectual Property Rights which require confidentiality for the preservation of such rights and (ii) has obtained and is in possession of written
agreements from all Persons, including all past and current employees and independent contractors, who have contributed to, developed or conceived
any Company Intellectual Property Rights requiring that such Persons assign such Company Intellectual Property Rights to the Company and prohibiting
such Persons from disclosing the Trade Secrets of the Company.
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(f) The Company (i) maintains written policies and procedures reasonably designed to ensure the security, integrity and privacy of Personal
Information, and card account, bank account and other financial information collected from consumers and customers that is received, transmitted or
stored by the Company in accordance with Data Security Requirements and that are commercially reasonable; and (ii) is in material compliance with, and
since January 1, 2017 has materially complied with, all applicable Data Security Requirements. The Company has not experienced any incident in which
Personal Information was or may have been stolen or improperly accessed, including any breach of security and the Company has not received any
written notices or complaints from any Person with respect thereto.

(g) The Company uses commercially reasonable efforts to protect the confidentiality, integrity and security of the information technology
systems used by the Company from any unauthorized use, access, interruption, or modification.

5.21. Insurance. All Insurance Policies are maintained with reputable insurance carriers. The Insurance Policies, together with the insurance policies
maintained by Ultimate Parent or any of its Subsidiaries for the benefit of the Company, provide full and adequate coverage for all normal risks incident to
the business of the Company and its properties and assets, and are in character and amount at least equivalent to that carried by Persons engaged in
similar businesses and subject to the same or similar risks. Each Insurance Policy is in full force and effect and, to the extent applicable, all premiums due
with respect to all Insurance Policies have been paid, and, to the extent applicable, the Company has not taken any action or failed to take any action that
(including with respect to the transactions contemplated by this Agreement), with notice or lapse of time or both, would constitute a breach or event of
default, or permit a termination of any of the Insurance Policies.  The Company has made available to Parent correct and complete copies or summary
descriptions of the Insurance Policies.

5.22. Takeover Statutes. The Company has taken all action, if any, necessary to render inapplicable any control share acquisition, business
combination, or other similar anti-takeover provision under the Company’s Organizational Documents or any applicable Takeover Statute that is or could
become applicable to Parent, Merger Sub, this Agreement, the Merger or the other transactions contemplated hereby. The Company does not have a
shareholder rights plan, poison pill or similar plan.

5.23. Brokers and Finders. Neither the Company nor any of its directors or employees (including any officers) has employed any broker, finder or
investment bank or incurred any liability for any brokerage fees, commissions or finders fees in connection with the transactions contemplated by this
Agreement, except that the Company has employed Stifel, Nicolaus & Company, Incorporated as financial advisor to the Special Committee, whose fees
and expenses will be paid by the Company. The Company has made available to Parent a correct and complete copy of each Contract pursuant to which
Stifel, Nicolaus & Company, Incorporated is entitled to any fees and expenses in connection with the transactions contemplated by this Agreement. Prior
to or at the Closing, Parent and Merger Sub shall have no obligation with respect to any fees or with respect to any claims made by or on behalf of other
Persons for fees of a type contemplated in this Section 5.23 that may be due in connection with the transactions contemplated by this Agreement.

5.24. No Other Representations or Warranties. Except for the express written representations and warranties made by the Company, neither the
Company nor any of its Representatives or any other Person makes any express or implied representation or warranty with respect to the Company or any
of its Affiliates or any of their respective businesses, operations, assets, liabilities, conditions (financial or otherwise) or prospects in connection with
this Agreement, the Merger or any of the other transactions contemplated by this Agreement, and the Company hereby expressly disclaims making any
such other representations or warranties. Notwithstanding the foregoing provisions of this Section 5.24, nothing in this Section 5.24 shall limit Parent’s or
Merger Sub’s remedies with respect to claims against the Company for fraud or intentional or willful misrepresentation by the Company or any of its
Affiliates in connection with, arising out of or otherwise related to this Agreement and the transactions contemplated by this Agreement.
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ARTICLE VI
Representations and Warranties of Parent and Merger Sub

Except as set forth in the corresponding sections of the confidential Disclosure Schedule delivered to the Company by Parent prior to or
concurrently with the execution and delivery of this Agreement (the “Parent Disclosure Schedule”) (it being agreed that for the purposes of the
representations and warranties set forth in this Agreement, disclosure of any item in any section of the Parent Disclosure Schedule shall be deemed
disclosure with respect to any other section to the extent the relevance of such item is reasonably apparent on its face), Parent and Merger Sub each
hereby represent and warrant to the Company that:

6.1. Organization, Good Standing and Qualification. Each of Parent and Merger Sub is a legal entity duly organized, validly existing and, to the
extent such concept is applicable, in good standing under the Laws of its respective jurisdiction of organization and has all requisite corporate or similar
power and authority to consummate the transactions contemplated by this Agreement. Merger Sub has been organized for the sole purpose of
consummating the Merger and the other transactions contemplated by this Agreement and, since its date of incorporation, has conducted no business
activities or operations other than as necessary to facilitate the consummation of the Merger and the other transactions contemplated by this Agreement.

6.2. Corporate Authority.

Each of Parent and Merger Sub has all requisite corporate power and authority and has taken all corporate action necessary in order to execute,
deliver and perform its obligations under this Agreement and to consummate the transactions contemplated by this Agreement, subject only to approval
of this Agreement by Parent (as the sole stockholder of Merger Sub). This Agreement has been duly executed and delivered by Parent and Merger Sub
and constitutes a valid and binding agreement of Parent and Merger Sub, enforceable against them in accordance with its terms, subject to the
Bankruptcy and Equity Exception.

6.3. Governmental Filings; No Violations; No Litigation.

(a) Other than the expirations of waiting periods and the filings, notices, reports, consents, registrations, approvals, permits and
authorizations with, to or from any Governmental Entity pursuant to the NRS or under the Exchange Act, no expirations of waiting periods are required
and no filings, notices, reports, consents, registrations, approvals, permits or authorizations are required to be made or obtained by Parent or Merger Sub
with, nor are any required to be obtained by Parent or Merger Sub from, any Governmental Entity, in connection with the execution, delivery and
performance of this Agreement by Parent and Merger Sub and the consummation of the transactions contemplated by this Agreement, except where the
failure to comply with such waiting period or to make or obtain such filing, notice, report, consent, registration, approval, permit or authorization would
not have a Parent Material Adverse Effect.

(b) The execution, delivery and performance of this Agreement by Parent and Merger Sub do not, and the consummation by Parent or
Merger Sub of the transactions contemplated by this Agreement, will not, constitute or result in (i) a breach or violation of, or a default under, the
Organizational Documents of Parent or Merger Sub, (ii) a breach or violation of, or default under, any Contract binding upon Parent or Merger Sub, or
(iii) conflict with or result in a violation of any Law or Order to which either Parent or Merger Sub is subject, except in the case of clauses (ii) or (iii) as
would not have a Parent Material Adverse Effect.

(c) There are no Proceedings pending or, to the knowledge of Parent or Merger Sub, threatened against Parent or Merger Sub that would,
individually or in the aggregate, reasonably be expected to prevent, materially delay or materially impair the ability of Parent or Merger Sub to
consummate the transactions contemplated by this Agreement.

6.4. Available Funds. At the Closing, Parent will have available to it, or will cause Merger Sub to have available to it, immediately available cash
funds sufficient to pay, in full, all amounts required to be paid by
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Parent and Merger Sub pursuant to Article IV of this Agreement and otherwise to consummate the transactions contemplated by this Agreement
(including the payment of all fees and expenses payable by Parent and Merger Sub in respect thereof). Ultimate Parent is executing this Agreement solely
for the purpose of guaranteeing (a) the representation of Parent set forth in the immediately preceding sentence and (b) the performance of the
obligations of (i) the Company and the Surviving Corporation under the Indemnification Agreements and the exculpation, indemnification and
advancement of expenses provisions of the Company’s Organizational Documents in effect as of the date of this Agreement and (ii) the insurer under the
D&O Insurance. The foregoing notwithstanding, Ultimate Parent may assert as a defense to such payment and performance any defense to any such
payment and performance that Parent, the Company, the Surviving Corporation or the insurer could assert pursuant to the terms of this Agreement, the
Indemnification Agreements, the Company’s Organizational Documents or the D&O Insurance, as applicable. Except for the guarantee of Ultimate Parent
set forth in this Section 6.4, Ultimate Parent does not make any express or implied guarantee, representation or warranty with respect to itself, any of its
Affiliates or any of their respective businesses, operations, assets, liabilities, conditions (financial or otherwise) or prospects in connection with this
Agreement or the transactions contemplated by this Agreement. Ultimate Parent expressly disclaims any such other guaranties, representations or
warranties, and the Company acknowledges and agrees that none of the Company or its Affiliates or Representatives has relied on or are relying on any
such other guaranties, representations or warranties.

6.5. Brokers and Finders. Neither Parent nor any of its directors or employees (including any officers) has employed any broker, finder or
investment bank or incurred any liability for any brokerage fees, commissions or finders, fees in connection with the transactions contemplated by this
Agreement.

6.6. No Other Representations or Warranties. Except for the express written representations and warranties made by Parent and Merger Sub, none
of Parent, Merger Sub or any of their Representatives or any other Person makes any express or implied representation or warranty with respect to Parent,
Merger Sub or any of their Affiliates or any of their respective businesses, operations, assets, liabilities, conditions (financial or otherwise) or prospects
in connection with this Agreement, the Merger or any of the other transactions contemplated by this Agreement, and Parent and Merger Sub each
hereby expressly disclaims making any such other representations or warranties. Notwithstanding the foregoing, nothing in this Section 6.6 shall limit the
Company’s remedies against Parent or Merger Sub with respect to claims against Parent or Merger Sub for fraud or intentional or willful
misrepresentation by Parent, Merger Sub or any of their Affiliates in connection with, arising out of or otherwise related to this Agreement and the
transactions contemplated by this Agreement.

ARTICLE VII
Covenants

7.1. Interim Operations.

(a) The Company shall, from and after the date of this Agreement and prior to the Effective Time (unless Parent shall otherwise approve in
writing, with such approval not to be unreasonably withheld, conditioned or delayed), and except as otherwise expressly required by this Agreement or
as required by applicable Law, conduct its business in the Ordinary Course of Business and, to the extent consistent therewith, shall use its reasonable
best efforts to, preserve its business organization intact and maintain satisfactory relations and goodwill with Governmental Entities, customers,
suppliers, licensors, licensees, distributors, creditors, lessors, employees and business associates and keep available the services of its present
employees and agents. Without limiting the generality of and in furtherance of the foregoing sentence, from the date of this Agreement until the Effective
Time, except as otherwise expressly required by this Agreement, required by applicable Law, required by the express terms of any Company Material
Contract made available to Parent prior to the date of this Agreement, or approved in writing by Parent, the Company shall not:

(i) adopt or propose any change in its Organizational Documents;
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(ii) merge or consolidate the Company with any other Person or restructure, reorganize or completely or partially liquidate or
otherwise enter into any agreements or arrangements imposing material changes or restrictions on its assets, operations or business;

(iii) acquire assets from any other Person, other than acquisitions of raw materials, inventory, equipment, tooling, and supplies in the
Ordinary Course of Business;

(iv) issue, sell, pledge, dispose of, grant, transfer, lease, license, guarantee, Encumber, or otherwise enter into any Contract or
understanding with respect to the voting of, any shares of capital stock of the Company, securities convertible or exchangeable into or exercisable for
any such shares of capital stock, or any options, warrants or other rights of any kind to acquire any such shares of capital stock or such convertible or
exchangeable securities (other than in respect of Company Options outstanding as of the date of this Agreement in accordance with their terms and, as
applicable, the Equity Plan as in effect on the date of this Agreement);

(v) enter into any Contracts or other arrangements between the Company, on the one hand, and any director or officer of the
Company or any Person beneficially owning one percent or more of the outstanding Shares, on the other hand, except for compensatory arrangements
entered into in the Ordinary Course of Business with Company Employees consistent with Section 7.1(a)(xxiii) and transactions with Parent or its
Affiliates;

(vi) create or incur any Encumbrance that is not incurred in the Ordinary Course of Business on any of the assets of the Company;

(vii) make any loans, advances, guarantees or capital contributions to or investments in any Person;

(viii) declare, set aside, make or pay any dividend or other distribution, payable in cash, stock, property or otherwise, with respect to
its Common Stock;

(ix) reclassify, split, combine, subdivide or redeem, purchase or otherwise acquire, directly or indirectly, any of its Common Stock or
securities convertible or exchangeable into or exercisable for any shares of its Common Stock;

(x) incur any Indebtedness (including the issuance of any debt securities, warrants or other rights to acquire any debt security);

(xi) enter into any Contract that would have been a Company Material Contract had it been entered into prior to this Agreement;

(xii) other than with respect to Company Material Contracts related to Indebtedness, which shall be governed by Section 7.1(a)(x),
terminate or amend, modify, supplement or waive, or assign, convey, Encumber or otherwise transfer, in whole or in part, rights or interest pursuant to or
in any Company Material Contract, except for (x) expirations of any such Contract in the Ordinary Course of Business and in accordance with the terms of
such Contract with no further action by the Company or other party to such Contract, except for any ministerial actions, (y) non-exclusive licenses under
Intellectual Property Rights owned or purported to be owned by the Company granted in the Ordinary Course of Business or (z) terminations,
amendments, modifications, assignments, conveyances, transfers or expirations where, concurrent therewith, the Company enters into a replacement
Contract providing substantially similar property, products or services on substantially similar terms;

(xiii) cancel, modify or waive any debts or claims held by the Company or waive any material rights;
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(xiv) except as expressly provided for by Section 7.13, amend, modify, terminate, cancel or let lapse an Insurance Policy, unless
simultaneous with such termination, cancellation or lapse of any such Insurance Policy, a replacement self-insurance program is established by the
Company or a replacement policy underwritten by an insurance company of nationally recognized standing is in full force and effect, in each case,
providing coverage equal to or greater than the coverage under the terminated, canceled or lapsed Insurance Policy for substantially similar premiums, as
applicable, as in effect as of the date of this Agreement;

(xv) other than with respect to Transaction Litigation, which shall be governed by Section 7.16, and settlement of trade accounts
payable in the Ordinary Course of Business, settle or compromise any Proceeding for an amount in excess of $100,000 individually or $250,000 in the
aggregate during any calendar year;

(xvi) make any changes with respect to the legal structure of the Company or to the Company’s accounting policies or procedures,
except as required by changes in GAAP or Law;

(xvii) enter into any line of business in any geographic area other than the existing lines of business of the Company and lines of
products and services reasonably ancillary to any existing line of business;

(xviii) make any material changes to the existing lines of business of the Company or adopt or make any material modifications to the
Company’s strategic plan;

(xix) make, change or revoke any Tax election, change an annual Tax accounting period, adopt or change any Tax accounting method,
file any amended Tax Return, enter into any closing agreement with respect to Taxes, settle any Tax claim, audit, assessment or dispute, surrender any
right to claim a refund or take any action which would be reasonably expected to result in an increase in the Tax liability of the Company, or, in respect of
any taxable period (or portion thereof) ending after the Closing Date, the Tax liability of Parent or its Affiliates;

(xx) transfer, sell, lease, divest, cancel, allow to lapse or expire, or otherwise dispose of or transfer, or permit or suffer to exist the
creation of any Encumbrance upon, any assets (tangible or intangible, including any Company Intellectual Property Rights), Licenses, product lines or
business of the Company, except in connection with services provided in the Ordinary Course of Business or sales of obsolete assets;

(xxi) cancel, abandon or otherwise allow to lapse or expire any Company Intellectual Property Rights, except in the Ordinary Course of
Business with respect to Company Intellectual Property Rights that are not material to any business of the Company;

(xxii) adopt or implement any shareholder rights plan or similar arrangement;

(xxiii) except as required pursuant to the terms of any Company Benefit Plan in effect as of the date of this Agreement or as required
by Law, (A) increase in any manner the compensation or fees, bonus, pension, welfare, fringe or other benefits, severance or termination pay of any
Company Employee, except reasonable holiday bonuses payable to all employees, reasonable compensation adjustments for customer service
employees, and reasonable compensation adjustments required for exceptional performance or specific needs not to exceed $100,000 in the aggregate
unless approved in advance by the Board, (B) become a party to, establish, adopt, amend, commence participation in or terminate any Company Benefit
Plan or any arrangement that would have been a Company Benefit Plan had it been entered into prior to the date of this Agreement, (C) grant any new
awards, or amend or modify the terms of any outstanding awards, under any Company Benefit Plan, (D) take any action to accelerate the vesting or
lapsing of restrictions or payment, or fund or in any other way secure the payment, of compensation or benefits under any Company Benefit Plan,
(E) forgive any loans or make any extensions of credit in the form of a personal loan to any Company Employee (other than routine travel advances
issued in the Ordinary Course of Business), (F) hire any employee or engage any independent contractor (who is a natural person) with an annual salary
or wage rate or consulting fees and target cash bonus opportunity in excess of $100,000 or (G) terminate the employment of any executive officer other
than for cause;
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(xxiv) become a party to, establish, adopt, amend, commence participation in or terminate any collective bargaining agreement or other
agreement with a labor union, labor organization, works council or similar organization;

(xxv) fail to maintain policies and procedures designed to ensure compliance with the FCPA and Other Anti-Bribery Laws;

(xxvi) fail to maintain policies and procedures designed to ensure compliance with the Export and Sanctions Regulations in each
jurisdiction in which the Company operates or is otherwise subject to jurisdiction;

(xxvii) take any action or fail to take any action that is reasonably expected to result in any of the conditions to the Merger set forth in
Article VIII not being satisfied;

(xxviii) create a Subsidiary of the Company; or

(xxix) agree, authorize or commit to do any of the foregoing.

(b) Nothing set forth in this Agreement shall give Parent, directly or indirectly, the right to control or direct the Company’s operations prior
to the Effective Time

7.2. Acquisition Proposals; Change of Recommendation.

(a) No Solicitation. At all times during the period commencing with the execution and delivery of this Agreement and continuing until the
earlier to occur of the termination of this Agreement pursuant to Article IX and the Effective Time, except as expressly permitted by this Section 7.2, the
Company shall not, and shall direct its directors, employees (including officers) and Representatives not to, directly or indirectly:

(i) initiate, solicit, propose or knowingly encourage or otherwise knowingly facilitate any inquiry or the making of any proposal or
offer that constitutes or, would reasonably be expected to lead to, an Acquisition Proposal;

(ii) engage in, continue or otherwise participate in any discussions or negotiations relating to any Acquisition Proposal or any
inquiry, proposal or offer that would reasonably be expected to lead to an Acquisition Proposal (other than to inform any Person who has made any
inquiry with respect to, or who has made, an Acquisition Proposal of the provisions of this Section 7.2);

(iii) provide any information or data concerning the Company or access to the Company‘s properties, books and records to any
Person in connection with any Acquisition Proposal or any inquiry, proposal or offer that would reasonably be expected to lead to an Acquisition
Proposal;

(iv) enter into any Alternative Acquisition Agreement;

(v) take any action to exempt any third party from the restrictions on “business combinations” or acquisitions or voting of Common
Stock under any applicable Takeover Statute or otherwise cause such restrictions not to apply;

(vi) grant any waiver, amendment or release under any standstill or confidentiality agreement concerning an Acquisition Proposal; or

(vii) agree, authorize or commit to do any of the foregoing.

(b) Window Shop Exceptions. Notwithstanding anything to the contrary set forth in Section 7.2(a), but subject to the provisions of
Section 7.2(c), prior to the time, but not after, the Requisite Company Vote is
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obtained, in response to an unsolicited, bona fide written Acquisition Proposal, the Company (only through the Special Committee and its
Representatives) may:

(i) provide non-public Company and other information and data concerning the Company and access to the Company’s properties,
books and records in response to a request to the Person who made such Acquisition Proposal; provided that such information or data has previously
been made available to Parent or its Representatives in connection with the transactions contemplated by this Agreement, or if not previously made
available to Parent or its Representatives, such information or data is made available to Parent not later than 24 hours after the time such information and
data is made available to such Person, and that, prior to furnishing any such information, the Company receives from the Person making such Acquisition
Proposal an executed confidentiality agreement with terms not less restrictive to the other party than the terms in the Confidentiality Agreement are on
Parent (it being understood that such confidentiality agreement need not contain any “standstill” or other similar provisions, and provided that such
confidentiality agreement shall not include any restrictions that could restrain the Company from satisfying its information and Parent notification
obligations contemplated by Section 7.2(c)) (any confidentiality agreement satisfying such criteria, a “Permitted Confidentiality Agreement”); and

(ii) engage or otherwise participate in any discussions or negotiations with any such Person who made such Acquisition Proposal
regarding such unsolicited, bona fide written Acquisition Proposal (including to request from such Person or its Representatives clarification of the terms
and conditions of such Acquisition Proposal to the extent necessary for the Special Committee and its Representatives to become fully informed with
respect to such proposed terms and conditions), if, and only if, prior to taking any action described in clause (i) or clause (ii) of this Section 7.2(b), the
Special Committee determines in good faith, after consultation with outside legal counsel, that (A) based on the information then available and after
consultation with its financial advisor, that such Acquisition Proposal either constitutes a Superior Proposal or is reasonably expected to result in a
Superior Proposal and (B) based on the information then available, including the terms and conditions of such Acquisition Proposal and those of this
Agreement, the failure to take such action would violate the fiduciary duties of the Company’s directors constituting the Special Committee under
applicable Law.

(c) Notice of Acquisition Proposals. The Company shall promptly (but, in any event, within 48 hours) give notice to Parent of (i) any
inquiries, proposals or offers with respect to an Acquisition Proposal or that would reasonably be expected to lead to an Acquisition Proposal received
by the Company or the Special Committee (or its Representatives), (ii) any request for non-public information or data concerning the Company or access
to the Company’s properties, books or records in connection with any Acquisition Proposal or any inquiry, proposal or offer that would reasonably be
expected to lead to an Acquisition Proposal received by the Company, the Special Committee (or its Representatives), or (iii) any new substantive
developments or discussions or negotiations relating to an Acquisition Proposal or any inquiry, proposal or offer that would reasonably be expected to
lead to an Acquisition Proposal, setting forth in such notice, to the extent not theretofore publicly disclosed or previously disclosed to Parent, the name
of the applicable Persons who made the Acquisition Proposal and the material terms and conditions of any such Acquisition Proposal or inquiry,
proposal or offer and the request for the information or data (including, if applicable, correct and complete copies of any written Acquisition Proposals
and other proposed transaction documentation (or where no written proposed transaction documentation have been provided to the Company, a
reasonably detailed written summary of the proposed transaction terms then-known by the Company or Special Committee), and thereafter shall keep
Parent reasonably informed, on a prompt basis (but, in any event, within 24 hours of any substantive development or change in status) of the status and
terms and conditions of any such Acquisition Proposals, inquiries, proposals or offers, or information requests (including any amendments or
supplements thereto) and the status of any such substantive developments or discussions, or negotiations. The Company shall provide to Parent as
soon as practicable after receipt or delivery thereof copies of all correspondence and other written material sent by or provided to the Company or the
Special Committee (or their Representatives) from any Person that describes any of the terms or conditions of any Acquisition Proposal.

(d) Change of Recommendation Permitted in Certain Circumstances.
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(i) Except as permitted by Section 7.2(d)(ii) and Section 7.2(e), none of the Company Board, the Special Committee or any other
committee of the Company Board shall:

(A) withhold, withdraw, qualify or modify (or publicly propose or resolve to withhold, withdraw, qualify or modify) the
Company Recommendation in a manner adverse to Parent;

(B) fail to include the Company Recommendation in the Proxy Statement;

(C) at any time following receipt of an Acquisition Proposal (other than a tender or exchange offer as contemplated by clause
(D) below that has been publicly disclosed), fail to reaffirm its approval or recommendation of this Agreement and the Merger as promptly as practicable
(but in any event within five Business Days) after receipt of any written request to do so from Parent;

(D) fail to recommend rejection (pursuant to Rule 14e-2(a)(1) under the Exchange Act and under cover of Schedule 14D-9 filed
by the Company with the SEC) of any tender offer or exchange offer for outstanding Shares that has been commenced by any Person (other than by
Parent or an Affiliate of Parent) pursuant to Rule 14d-2 under the Exchange Act on or prior to the 10th Business Day after such commencement;

(E) approve, authorize or recommend (or determine to approve, authorize or recommend) or publicly declare advisable any
Acquisition Proposal or other proposal that would be reasonably expected to lead to an Acquisition Proposal or any Alternative Acquisition Agreement;
or

(F) agree, authorize or commit to do any of the foregoing (any action described in clauses (A) through (E) of this
Section 7.2(d)(i) being referred to as a “Change of Recommendation”).

(ii) Notwithstanding anything to the contrary set forth in this Section 7.2(d) or elsewhere in this Agreement, at any time prior to the
time the Requisite Company Vote is obtained, the Special Committee may make a Change of Recommendation and the Company may terminate this
Agreement pursuant to Section 9.3(b) if: (A) an unsolicited, bona fide written Acquisition Proposal that was not obtained in breach of Section 7.2 is
received by the Company and has not been withdrawn, and (B) the Special Committee determines in good faith, after consultation with outside legal
counsel and its financial advisor, that such Acquisition Proposal constitutes a Superior Proposal; provided, however, that (x) a Change of
Recommendation and termination by the Company of Agreement pursuant to Section 9.3(b) may not be made unless and until the Company has given
Parent written notice that the Special Committee intends to convene a meeting of the Special Committee to consider or take any other action with respect
to making such Change of Recommendation together with a reasonably detailed description of the Superior Proposal (it being hereby acknowledged and
agreed that the provision to Parent of all proposed definitive transaction documentation providing for such Superior Proposal shall be deemed to satisfy
such description requirement pursuant to this Section 7.2(d)(ii)) at least four Business Days in advance of convening such meeting of the Special
Committee or taking such other action (the “Superior Proposal Notice Period”), which notice shall also comply with the provisions of Section 7.2(c);
(y) during the pendency of the Superior Proposal Notice Period, if requested by Parent, the Special Committee shall, and shall authorize and instruct its
Representatives to, negotiate in good faith with Parent and its Representatives to revise this Agreement (in the form of a proposed binding amendment to
this Agreement) to enable the Special Committee to determine in good faith, after consultation with its outside legal counsel and its financial advisor, that
after giving effect to the modifications contemplated by such proposed amendment, such Acquisition Proposal would no longer constitute a Superior
Proposal; and (z) at the expiration of the Superior Proposal Notice Period, and at such meeting of the Special Committee, the Special Committee, after
having taken into account the modifications to this Agreement proposed by Parent in the manner and form described in clause (y) above, shall have
determined in good faith, after consultation with outside legal counsel and its financial advisor, that a failure to make a Change of Recommendation and
to terminate this Agreement pursuant to Section 9.3(b) and to abandon the Merger would violate the fiduciary duties of the Company’s directors
constituting the Special Committee under applicable Law (it being understood that any revisions to the financial terms of, or any material revisions
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to any of the other substantive terms of, any Acquisition Proposal shall be deemed to be a new Acquisition Proposal for purposes of Section 7.2(c) and
this Section 7.2(d)(ii), including for purposes of commencing a new Superior Proposal Notice Period, except that subsequent to the initial Superior
Proposal Notice Period, the subsequent Superior Proposal Notice Period shall be reduced to two Business Days).

(e) Certain Permitted Disclosure. Nothing set forth in this Section 7.2 or elsewhere in this Agreement shall prohibit the Company from
(i) making any disclosure to the holders of Common Stock if the Special Committee determines in good faith, after consultation with its outside legal
counsel, that the failure to make any such disclosure would violate the fiduciary duties of the Company’s directors constituting the Special Committee
under applicable Law, (ii) disclosing a position contemplated by Rule 14d-9, Rule 14e-2(a)(2) or (3) or Item 1012(a) of Regulation M-A under the Exchange
Act, or (iii) making any “stop, look and listen” communication of the type contemplated by Rule 14d-9(f) under the Exchange Act. For the avoidance of
any doubt, notwithstanding any provision of this Agreement, a factually accurate public or other statement or disclosure made by the Company
(including in response to any unsolicited inquiry, proposal or offer made by any Person to the Company not in violation of Section 7.2(a)) that describes
the existence and operation of the terms and provisions of this Section 7.2 shall not, in itself, constitute a Change of Recommendation for any purpose of
this Agreement; provided that if any disclosures or communications of the type described in clauses (i) and (ii) of this Section 7.2(e) fail to expressly
reaffirm therein the Company Recommendation, such disclosure or communication shall constitute a Change of Recommendation for all purposes of this
Agreement.

(f) Existing Discussions. The Company (i) has, as of the date hereof, ceased and caused to be terminated any activities, solicitations,
discussions and negotiations with any Person conducted prior to the date hereof with respect to any Acquisition Proposal, or proposal that would
reasonably be expected to lead to an Acquisition Proposal, and (ii) shall promptly (but in any event within 24 hours of the execution and delivery of this
Agreement) (A) deliver a written notice to each such Person (1) providing that the Company is ending all discussions and negotiations with such Person
with respect to any potential transaction and (2) if such Person has executed a confidentiality agreement, requesting the prompt return or destruction of
all confidential information concerning the Company pursuant to the terms of such agreement, and (B) if applicable, terminate any physical and electronic
data or other diligence access previously granted to such Persons.

(g) Anti-Takeover and Standstill Provisions. From the date of this Agreement and continuing until the earlier to occur of the termination of
this Agreement pursuant to Article IX and the Effective Time, the Company shall not take any action to exempt any Person (other than Ultimate Parent,
Parent and Merger Sub) from the restrictions, prohibitions and provisions of any Takeover Statute or to terminate, amend or otherwise modify or waive
any provision of any confidentiality, “standstill” or similar agreement to which the Company is a party and shall enforce, to the fullest extent permitted
under applicable Law, the provisions of any such agreement, including by seeking to obtain injunctions to prevent any breaches of such agreements and
to enforce specifically the terms and provisions thereof; provided that irrespective of the foregoing, the Company shall be permitted to exempt any such
Person from the restrictions, prohibitions and provisions of any Takeover Statute and to terminate, amend or otherwise modify, waive or fail to enforce
any provision of any such confidentiality, “standstill” or similar agreement if the Special Committee determines in good faith, after consultation with its
outside legal counsel, that the failure to take such action would violate the fiduciary duties of the Company’s directors constituting the Special
Committee under applicable Law.

7.3. Company Stockholders Meeting.

(a) Unless a Change in Recommendation shall have been made by the Special Committee in accordance with Section 7.2(d) or this
Agreement shall have been terminated pursuant to Article IX, the Company shall, as promptly as practicable after the later of (x) the 10-day waiting period
prescribed by Rule 14a-6(a) under the Exchange Act and (y) the date on which the SEC’s staff orally confirms to the Company or its Representatives that
the SEC will not have any, or that it has no further, comments with respect to the Proxy Statement (such later date, the “Clearance Date”), duly call, give
notice of and convene (in accordance with the
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Company’s Organizational Documents and applicable Law, including NRS 92A.120(4) and all applicable provisions of the Dissenter’s Rights Statutes,
including NRS 92A.410(1)) the Company Stockholders Meeting for the purpose of submitting this Agreement to the holders of Common Stock for their
consideration and to seek to obtain the Requisite Company Vote; it being hereby acknowledged and agreed that the date of the Company Stockholders
Meeting shall not be less than 30 days after notice of the Company Stockholders Meeting is first published, sent or given by the Company to the holders
of Common Stock. The Company shall, as promptly as reasonably practicable after the Clearance Date and the setting of the Record Date (as defined
below), cause the Proxy Statement (and all related materials) to be mailed in definitive form to holders of Common Stock and, subject to Section 7.2(d), use
its reasonable best efforts (including by means of engagement by the Company of a nationally recognized proxy solicitation firm) to solicit proxies from
the holders of Shares to seek to obtain the Company Requisite Vote.

(b) The record date for holders of Common Stock entitled to notice of and to vote at the Company Stockholders Meeting (the “Record
Date”) shall be mutually agreed to by Parent and the Company. Once the Record Date has been established, the Company shall not change the Record
Date or establish a different such date without the prior written consent of Parent, which consent shall not be unreasonably withheld, conditioned or
delayed. Notwithstanding anything in this Section 7.3(b) or elsewhere in this Agreement to the contrary, nothing shall prohibit the Company from
postponing, adjourning or otherwise delaying the Company Stockholders Meeting if (and only if) the Special Committee has determined in good faith,
after consultation with its outside counsel, that the Company is required to postpone, adjourn or delay the Company Stockholders Meeting pursuant to
any request by the SEC’s staff or in order to update, correct or otherwise make any necessary additional disclosures to the holders of Common Stock
such that the Proxy Statement does not contain any untrue statement of material fact, or omit to state any material fact necessary, in order to make the
statements made, in the light of the circumstances under which they were made, not misleading; provided, however, that the Company Stockholders
Meeting shall not be postponed, adjourned or delayed for more than ten Business Days in the aggregate without the prior written consent of Parent,
which consent shall not be unreasonably withheld, conditioned or delayed. The Company agrees that, unless the Special Committee has made a Change
of Recommendation pursuant to and in accordance with the terms and conditions of Section 7.2(d) or this Agreement is terminated pursuant to Article IX,
its obligations to hold the Company Stockholders Meeting pursuant to this Section 7.3 shall not be affected by the commencement, announcement or
disclosure of or communication to the Company of any Acquisition Proposal, and the Company shall continue to take all lawful action to obtain the
Requisite Company Vote in the manner set forth in this Section 7.3.

(c) The Company agrees to provide Parent reasonably detailed periodic updates concerning proxy solicitation results on a timely basis.

(d) Without the prior written consent of Parent, which consent shall not be unreasonably withheld, conditioned or delayed, matters related
to the approval of this Agreement and matters required by SEC regulations shall be the only matters that the Company may propose to be acted on by the
Company’s stockholders at the Company Stockholders Meeting.

7.4. Parent Vote. So long as there has been no Change of Recommendation, Parent shall vote or cause to be voted any Shares beneficially owned
by it or any of its Affiliates or with respect to which it or any of its Affiliates has the power (by agreement, proxy or otherwise) to cause to be voted in
favor of the approval of this Agreement at any meeting of stockholders of the Company at which this Agreement shall be submitted for approval and at
all adjournments, recesses or postponements thereof.

7.5. Approval of Sole Stockholder of Merger Sub. As promptly as practicable after the execution and delivery of this Agreement, Parent (in its
capacity as Merger Sub’s sole stockholder) shall execute and deliver, in accordance with applicable Law and Merger Sub’s Organizational Documents, a
written consent or similar binding authorization approving Merger Sub’s execution and delivery of this Agreement and the consummation by Merger Sub
of the transactions contemplated by this Agreement, including the Merger.
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7.6. Disclosure Documents; Other Regulatory Matters.

(a) Disclosure Documents.

(i) As promptly as reasonably practicable after the date of this Agreement, but in any event within fifteen Business Days after the
date of this Agreement, (A) the Company shall prepare and file with the SEC a proxy statement in preliminary form relating to the Company Stockholders
Meeting (such proxy statement, including any amendments or supplements thereto, the “Proxy Statement”) and (B) the Company and Parent shall jointly
prepare and file with the SEC a Rule 13e-3 Transaction Statement on Schedule 13E-3 relating to the Merger (such Rule 13e-3 Transaction Statement,
including any amendments or supplements thereto, the “Schedule 13E-3”). Except under the circumstances expressly permitted by Section 7.2(d)(ii), the
Proxy Statement shall include the Company Recommendation.

(ii) The Company shall ensure that the Proxy Statement at the time it is first mailed to the holders of Common Stock complies in all
material respects as to form and substance with the provisions of the Exchange Act, and the Company and Parent shall ensure that the Schedule 13E-3
complies in all material respects as to form and substance with the provisions of the Exchange Act. The Company shall ensure that the Proxy Statement
complies in all respects with the applicable provisions of the NRS, including NRS 92A.120(4) and all applicable provisions of the Dissenter’s Rights
Statutes, including NRS 92A.410(1).

(iii) The Company and Parent each shall ensure that none of the information supplied by it or any of its Affiliates for inclusion or
incorporation by reference in the Proxy Statement and the Schedule 13E-3 will contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which they were made, not
misleading (A) in the case of the Proxy Statement, at the date of mailing to stockholders of the Company and at the time of the Company Stockholders
Meeting, and (B) in the case of the Schedule 13E-3, at the time of filing with the SEC; provided, however, that the Company, on the one hand, and Parent
and Merger Sub, on the other hand, assume no responsibility with respect to information supplied by or on behalf of the other Party or its Affiliates for
inclusion or incorporation by reference in the Proxy Statement or Schedule 13E-3.

(iv) If at any time prior to the Company Stockholders Meeting, any information relating to the Company or Parent, or any of their
respective Affiliates, is discovered by a Party, which information should be set forth in an amendment or supplement to the Proxy Statement or the
Schedule 13E-3 so that either the Proxy Statement or the Schedule 13E-3 would not include any misstatement of a material fact or omit to state any material
fact necessary to make the statements therein, in light of the circumstances under which they are made, not misleading, the Party that discovers such
information shall as promptly as reasonably practicable following such discovery notify the other Party or Parties. After any such notification relating to
the Proxy Statement, the Company shall, as and to the extent required by applicable Law, promptly (A) prepare and file an amendment or supplement to
the Proxy Statement and (B) cause the Proxy Statement as so amended or supplemented to be disseminated to its stockholders. After any such
notification relating to the Schedule 13E-3, the Company and Parent shall, to the extent required by applicable Law, promptly prepare and file with the SEC
an amendment or supplement to the Schedule 13E-3.

(v) Prior to filing or mailing the Proxy Statement and any other documents and communications related to the Company Stockholders
Meeting or filing the Schedule 13E-3, the Company and Parent (as the case may be) shall provide the other Party and its outside legal counsel and other
Representatives with a reasonable opportunity to review and comment on drafts of such documents and shall consider in good faith all such comments
promptly and reasonably proposed by the other Party.

(vi) Without limiting the generality of the provisions of Section 7.7, the Company and Parent shall (A) promptly notify the other Party
of the receipt of all comments from the SEC with respect to the Proxy Statement and Schedule 13E-3 and of any request by the SEC for any amendment or
supplement to the Proxy
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Statement or Schedule 13E-3 or for additional information, (B) as promptly as practicable following receipt thereof provide the other Party with copies of
all correspondence with the SEC with respect to the Proxy Statement and Schedule 13E-3 and (C) provide the other Party’s outside legal counsel and its
other applicable Representatives a reasonable opportunity to participate in any discussions or meetings with the SEC relating to the Proxy Statement or
Schedule 13E-3. Each of the Company and Parent shall, as applicable and subject to the requirements of Section 7.6(a)(v), use its best efforts to promptly
provide responses to the SEC with respect to all comments and requests received on the Proxy Statement and Schedule 13E-3 by the SEC.

(b) Other Regulatory Matters.

(i) Except to the extent a different standard of efforts has been expressly agreed to and set forth in any provision of this Agreement,
the Company and Parent shall cooperate with each other and use (and shall cause their respective Affiliates to use) their respective reasonable best
efforts to take or cause to be taken all actions necessary or advisable on its part under this Agreement and applicable Laws to consummate the
transactions contemplated by this Agreement as promptly as practicable after the date of this Agreement, including preparing and filing, as promptly as
practicable after the date of this Agreement, documentation to effect all necessary notices, reports, consents, registrations, approvals, permits,
authorizations, expirations of waiting periods and other filings and to obtain, as promptly as practicable after the date of this Agreement, all consents,
registrations, approvals, permits and authorizations necessary or advisable to be obtained from any Governmental Entity in order to consummate the
transactions contemplated by this Agreement.

(ii) Notwithstanding anything to the contrary set forth in this Agreement:

(A) in no event shall (1) any Party or any of its Affiliates be required to agree to any term, condition, liability, obligation,
requirement, limitation, qualification, remedy, commitment, sanction or other action imposed, required or requested by a Governmental Entity in
connection with its grant of any consent, registration, approval, permit or authorization necessary or advisable in order to consummate the transactions
contemplated by this Agreement to be obtained from any Governmental Entity that is not conditioned upon the consummation of the transactions
contemplated by this Agreement or (2) the Company or any of its Affiliates agree to any term, condition, liability, obligation, requirement, limitation,
qualification, remedy, commitment, sanction or other action in connection with the obtaining of any such consent, registration, approval, permit or
authorization necessary that is not conditioned upon the consummation of the transactions contemplated by this Agreement or that would result in any
restrictions, limitations or requirements on the Company or its business or assets following the consummation of the transactions contemplated by this
Agreement without the prior written consent of Parent and subject to Section 7.6(b)(ii)(B); and

(B) the Parties hereby acknowledge and agree that neither this Section 7.6(b) nor the “reasonable best efforts” standard shall
require, or be construed to require, Parent or any of its Affiliates, (1) to resist, vacate, limit, reverse, suspend or prevent, through litigation, any actual,
anticipated or threatened Order seeking to delay, restrain, prevent, enjoin or otherwise prohibit or make unlawful the consummation of the transactions
contemplated by this Agreement or (2) in order to obtain any consent, registration, approval, permit or authorization necessary or advisable in order to
consummate the transactions contemplated by this Agreement to be obtained from any Governmental Entity, to agree to any term, condition, liability,
obligation, requirement, limitation, qualification, remedy, commitment, sanction or other action that would be reasonably likely to have a material adverse
effect on the anticipated benefits to Parent and its Affiliates of the transactions contemplated by this Agreement; provided that Parent may compel the
Company to (and to cause its Subsidiaries to) agree to any such term or condition or take any such actions (or agree to take such actions) so long as the
effectiveness of such term or condition or action is conditioned upon the consummation of the Merger.

(iii) Cooperation. Parent shall have the right to direct all matters with any Governmental Entity consistent with its obligations
hereunder; provided that Parent and the Company shall have the right to review in advance and, to the extent practicable, each will consult with the other
on and consider in good faith the views of
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the other in connection with, all of the information relating to Parent or the Company, as the case may be, any of their respective Affiliates and any of
their respective Representatives, that appears in any filing made with, or written materials submitted to any Governmental Entity in connection with the
transactions contemplated by this Agreement. Neither the Company nor Parent shall permit any of its or Affiliates or Representatives to participate in any
discussions or meetings with any Governmental Entity in respect of any documentation to effect all necessary notices, reports, consents, registrations,
approvals, permits, authorizations, expirations of waiting periods and other filings or any investigation or other inquiry relating thereto or to the
transactions contemplated by this Agreement unless it consults with the other in advance and, to the extent permitted by such Governmental Entity,
gives the other the opportunity to attend and participate. Each of the Company and Parent, as applicable, shall (and shall cause their respective Affiliates
to) promptly provide or cause to be provided to each Governmental Entity furnish all non-privileged or protected information and documents reasonably
requested by any Governmental Entity or that are necessary or advisable to permit consummation of the transactions contemplated by this Agreement.

7.7. Status and Notifications.

The Company and Parent each shall keep the other reasonably apprised of the status of matters relating to the consummation of the
transactions contemplated by this Agreement (including in connection with the Proxy Statement and Schedule 13E-3) and shall, as promptly as
practicable, (i) notify the other of any notices or communication from or with any Governmental Entity concerning such transactions, (ii) furnish the other
with copies of written notices or other communications received by Parent or the Company, as the case may be, or any of its Affiliates from any third
party, including any Governmental Entity, with respect to such transactions and (iii) furnish the other with all information as may be necessary or
advisable to effect such notices and communications. The Company and Parent shall give prompt notice to each other of any events, changes,
developments, circumstances or facts that individually or in the aggregate, has had or would reasonably be expected to (x) in the case of the Company,
have a Material Adverse Effect or prevent, materially delay or materially impair the consummation by the Company of the transactions contemplated by
this Agreement, (y) in the case of Parent, have a Parent Material Adverse Effect, or (z) in the case of either the Company or Parent, result in any
non-compliance or violation of any of the respective representations, warranties or covenants of the Company, Parent or Merger Sub, as applicable, set
forth in this Agreement, to the extent that any such non-compliance or violation would reasonably be expected to result in a failure of any of the
conditions set forth in Sections 8.2(a), 8.2(b), 8.3(a) or 8.3(b), as applicable.

7.8. Third-Party Consents and Encumbrance Terminations.

(a) No notices, acknowledgments, waivers, amendments or other modification are required under any Company Material Contract to which
Company is a party or otherwise bound (the “Third-Party Consents”) in connection with the Transactions contemplated by this Agreement.

(b) No Encumbrances exist other than Encumbrances created by or resulting from the SMG Transaction Documents.

7.9. Information and Access.

(a) The Company shall, upon reasonable prior notice, afford Parent and its Representatives reasonable access throughout the period prior
to the Effective Time, to the Company Employees, agents, properties, offices and other facilities, Contracts, books and records, and, during such period,
the Company shall furnish promptly to Parent all other information and documents (to the extent not publicly available) concerning or regarding its
business, properties and assets (including Intellectual Property Rights) and personnel as may reasonably be requested by Parent; provided, however,
that subject to compliance with the obligations set forth in Section 7.9(b), the Company shall not be required to provide such access or furnish such
information and documents to the extent it reasonably determines in good faith, after consultation with the Company’s outside
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counsel, that doing so would be reasonably likely to (i) result in a violation of applicable Law or (ii) waive the attorney-client privilege or similar
protections.

(b) In the event that the Company objects to any request submitted pursuant to Section 7.9(a) on the basis of one or both of the matters set
forth in the proviso in Section 7.9(a), it must do so by providing Parent, in reasonable detail, the nature of what is being withheld and the reasons and
reasonable support therefor, and prior to preventing such access or withholding such information or documents from Parent and its Representatives, the
Company shall cooperate with Parent to make appropriate substitute arrangements to permit reasonable disclosure that does not suffer from any of the
impediments expressly set forth in the proviso in Section 7.9(a), including using reasonable best efforts to take such actions and implement appropriate
and mutually agreeable measures to permit such access, including through appropriate “counsel-to-counsel” disclosure, clean room procedures,
redaction and other customary procedures.

7.10. Deregistration. Prior to the Closing Date, the Company shall cooperate with Parent and use reasonable best efforts to take, or cause to be
taken, all actions necessary or advisable on its part under applicable Laws to enable the deregistration of the Shares under the Exchange Act as promptly
as practicable after (and only after) the Effective Time and the Surviving Corporation shall file with the SEC a Form 15 on or as promptly as practicable
following the Effective Time.

7.11. Publicity. The initial press release with respect to the transactions contemplated by this Agreement shall be a joint press release. Subject to
7.2(e), and unless and until a Change of Recommendation has occurred and has not been rescinded, Parent and the Company shall consult with each
other before issuing, and give each other the reasonable opportunity to review and comment upon, any press release or other public statements with
respect to the transactions contemplated by this Agreement, including the Merger, and shall not issue any such press release or make any such public
statement prior to such consultation, except as such Party may reasonably conclude may be required by applicable Law or court process. Nothing in this
Section 7.11 shall limit the ability of any Party to make internal announcements to their respective employees in accordance with Section 7.12 that are
consistent in all material respects with the prior public disclosures regarding the transactions contemplated by this Agreement.

7.12. Employee Benefits.

Prior to making any written or oral communications to Company Employees pertaining to compensation or benefit matters that are affected
by the transactions contemplated by this Agreement, the Company shall provide Parent with a copy of the intended communication, Parent shall have a
reasonable period of time to review and comment on the communication, and the Company shall consider any such comments in good faith. Parent and
Merger Sub agree that all rights in effect as of the date of this Agreement (or the benefits provided by the plans) under the Company’s Long Term
Incentive Plan and 2021 Annual Bonus Plan (including the Employee Retention Memorandum implementing those plans) and the Company’s Severance
Policy shall be assumed by the Surviving Corporation in the Merger, without further action, and shall not be modified or terminated by the Surviving
Corporation within 12 months after the Closing unless otherwise required by applicable Law.

7.13. Indemnification; Directors’ and Officers’ Insurance.

(a) Parent and Merger Sub agree that all rights to exculpation, indemnification or advancement of expenses arising from, relating to or
otherwise in respect of, acts or omissions occurring prior to the Effective Time now existing in favor of the current or former directors or officers of the
Company as provided in the Company’s Organizational Documents or the Indemnification Agreements shall be assumed by the Surviving Corporation in
the Merger, without further action, at the Effective Time, and shall survive the Merger and shall continue in full force and effect in accordance with their
terms. For a period of no less than six years from the Effective Time, Parent shall, or shall cause the Surviving Corporation to, maintain in effect the
exculpation,
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indemnification and advancement of expenses provisions of the Company’s Organizational Documents in effect as of the date of this Agreement, and
shall not amend, repeal or otherwise modify any such provisions in any manner that would adversely affect the rights thereunder of any individuals who
immediately before the Effective Time were current or former directors or officers of the Company.

(b) At or prior to the Effective Time, the Company shall purchase a prepaid (or “tail”) directors’ and officers’ insurance and indemnification
policy that provides coverage for events occurring prior to the Effective Time for an aggregate period of not less than six years from the Effective Time,
that does not result in gaps or lapses of coverage with respect to matters occurring prior to the Effective Time and that is no less favorable with respect
to limits, deductibles and other terms compared to the Company’s existing directors’ and officers’ insurance and indemnification policy or policies or, if
such insurance coverage is unavailable, the best available similar coverage (the “D&O Insurance”).

(c) If Parent, the Surviving Corporation or any of their respective successors or assigns (i) consolidates with or merges into any other
Person and is not the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or conveys all or substantially all of
its properties and assets, then, and in each case, Parent and the Surviving Corporation (or their respective successors or assigns) shall ensure that such
surviving corporation or entity or the transferees of such properties or assets assume the obligations set forth in this Section 7.13.

(d) The rights of each indemnified party under this Section 7.13 shall be in addition to any rights such indemnified party may have under
any agreement of any indemnified party with the Company in effect as of immediately prior to the Effective Time, or under applicable Law. Except as
otherwise set forth herein, these rights shall survive consummation of the Merger in accordance with their terms and are intended to benefit, and shall be
enforceable by, each indemnified party.

7.14. Takeover Statutes. If any Takeover Statute is or may become applicable to the transactions contemplated by this Agreement, each of Parent
and the Company, the respective members of their boards of directors and the Special Committee shall grant such approvals and take such actions as are
necessary so that such transactions may be consummated as promptly as practicable on the terms contemplated by this Agreement and shall use their
reasonable best efforts to otherwise act to eliminate or minimize the effects of such Takeover Statute on such transactions.

7.15. Section 16 Matters. The Company, and the Company Board (or a duly formed committee thereof consisting of non-employee directors, as such
term is defined for the purposes of Rule 16b-3 promulgated under the Exchange Act), shall, prior to the Effective Time, take all such actions as may be
necessary or appropriate to cause the transactions contemplated by this Agreement and any other dispositions of equity securities of the Company
(including derivative securities) in connection with the transactions contemplated by this Agreement by any individual who is subject to the reporting
requirements of Section 16(a) of the Exchange Act with respect to the Company to be exempt under Rule 16b-3 promulgated under the Exchange Act, to
the extent permitted by applicable Law.

7.16. Transaction Litigation. In the event that any stockholder litigation (whether asserted derivatively in the name and right of the Company,
directly by any holder of Shares, in the nature of a class action, or otherwise) arising out of or in connection with the transactions contemplated by this
Agreement is brought, or, to the Knowledge of the Company, threatened, against the Company, the officers of the Company, or any members of the
Company Board from and following the date of this Agreement and prior to the Effective Time (such litigation, “Transaction Litigation”), the Company
shall as promptly as practicable notify Parent of such Transaction Litigation and shall keep Parent reasonably informed with respect to the status
thereof. The Company shall give Parent a reasonable opportunity to participate in the defense and/or settlement of any Transaction Litigation and shall
consider in good faith Parent and its outside legal counsel’s advice with respect to such Transaction Litigation unless the Company determines in good
faith, after consultation with its outside
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counsel or counsel to the Special Committee, that there may be certain defenses available to it and/or to one or more of the Company’s officers or
directors that are different from or in addition to the defenses available to Parent and its Affiliates such that it would not be appropriate for all such
defendants to participate jointly in the defense of such Transaction Litigation or to be represented jointly by the same legal counsel in such Transaction
Litigation; provided that, the Company shall not settle or agree to settle any Transaction Litigation without the prior written consent of Parent. In the
event that any stockholder litigation arising out of or in connection with the transactions contemplated by this Agreement is brought, or, to the
knowledge of Parent, threatened, against Parent or any of its Affiliates, Parent shall as promptly as practicable notify the Company of such litigation or
threatened litigation and shall keep the Company reasonably informed with respect thereto. Parent shall consider in good faith the Company and its
outside legal counsel’s advice with respect to such litigation or threatened litigation.

ARTICLE VIII
Conditions

8.1. General Conditions.

The respective obligation of each Party to effect the Merger is subject to the satisfaction or waiver at or prior to the Effective Time of each
of the following conditions:

(a) Company Stockholder Approval. The Requisite Company Vote shall have been obtained at the Company Stockholders Meeting.

(b) No Legal Prohibition. No Order or Law (whether temporary, preliminary or permanent) shall be in effect which enjoins, prevents or
otherwise prohibits, restrains or makes unlawful the consummation of the Merger and the other transactions contemplated by this Agreement.

(c) Regulatory Approvals. All authorizations, consents, orders, declarations or approvals of, notifications to or filings or registrations with,
or terminations or expirations of waiting periods imposed by Governmental Entities in connection with the Merger shall have been obtained, shall have
been made or shall have occurred, as the case may be, in each case, without the imposition by the applicable Governmental Entity of any material
condition thereto that has not been waived by Parent in its sole discretion.

8.2. Conditions to Obligations of Parent and Merger Sub.

The obligations of Parent and Merger Sub to effect the Merger are also subject to the satisfaction or waiver by Parent at or prior to the
Effective Time of the following conditions:

(a) Representations and Warranties. Each of the representations and warranties of the Company set forth in: (i) Section 5.1 (Organization,
Good Standing and Qualification), Section 5.3 (Capital Structure), and Section 5.4 (Corporate Authority; Approval and Fairness) shall have been true
and correct as of the date of this Agreement and shall be true and correct at and as of the Closing Date as though made on and as of such date and time
(except to the extent that any such representation and warranty expressly speaks as of a particular date or period of time, in which case such
representation and warranty shall be so true and correct as of such particular date or period of time); (ii) Section 5.5(a) (Governmental Filings; No
Violations; Certain Contracts, Etc.), Section 5.7 (Company Reports), Section 5.8 (Disclosure Controls and Procedures and Internal Control Over
Financial Reporting), Section 5.9 (Financial Statements; No Undisclosed Liabilities; “Off-Balance Sheet Arrangements”; Books and Records),
Section 5.11 (Absence of Certain Changes), Section 5.22 (Takeover Statutes) and Section 5.23 (Brokers and Finders) shall have been true and correct in
all material respects as of the date of this Agreement and shall be true and correct in all material respects at and as of the Closing Date as though made on
and as of such date and time (except to the extent that any such representation and warranty expressly speaks as of a particular date or period of time, in
which case such representation and warranty shall be
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so true and correct in all material respects as of such particular date or period of time) (without giving effect to any qualification by “materiality” or
“Material Adverse Effect” and words of similar import set forth therein); and (iii) Article V (other than those sections set forth in the foregoing clauses
(i) and (ii) of this Section 8.2(a)) shall have been true and correct as of the date of this Agreement and shall be true and correct at and as of the Closing
Date as though made on and as of such date and time (except to the extent that any such representation and warranty expressly speaks as of a particular
date or period of time, in which case such representation and warranty shall be so true and correct as of such particular date or period of time), except, in
the case of this clause (iii), for any failure of any such representation and warranty to be so true and correct (without giving effect to any qualification by
“materiality” or “Material Adverse Effect” and words of similar import set forth therein) that would not have a Material Adverse Effect.

(b) Performance of Obligations of the Company. The Company shall have performed or complied in all material respects with its agreements
and covenants required by this Agreement to be performed or complied with by it on or prior to the Effective Time.

(c) No Material Adverse Effect. Since the date of this Agreement, there shall not have occurred any event, change, development,
circumstance, fact or effect that has had or would reasonably be expected to have a Material Adverse Effect.

(d) Company Closing Certificate. Parent shall have received at the Closing a certificate signed on behalf of the Company by the Chief
Executive Officer of the Company certifying that the conditions set forth in Section 8.2(a), Section 8.2(b) and Section 8.2(c) are satisfied.

(e) FIRPTA Certification.

(i) Parent shall have received a statement executed on behalf of the Company, dated as of the Closing Date, satisfying the
requirements of Treasury Department regulations Section 1.1445-2(c)(3) (and complying with Treasury Department regulations Section 1.897-2(h)) in a
form reasonably acceptable to Parent certifying that the Company is a U.S. person, and that the Company Shares do not represent United States real
property interests within the meaning of Section 897 of the Code and the Treasury Department regulations promulgated thereunder.

(ii) The Company shall deliver to the Internal Revenue Service the notification required under Treasury Department regulation
Section 1.897-2(h)(2) on the date hereof, which notification shall (A) be in a form reasonably satisfactory to Parent, (B) satisfy the requirements of
Treasury Department regulation Section 1.897-2(h), and (C) indicate that the certificate described in clause (i) above is provided to Parent pursuant to
Treasury Regulation Section 1.1445-2(c)(3) in connection with the Merger on the date hereof

8.3. Conditions to Obligation of the Company.

The obligation of the Company to effect the Merger is also subject to the satisfaction or waiver by the Company at or prior to the Effective
Time of the following conditions:

(a) Representations and Warranties. Each of the representations and warranties of Parent and Merger Sub set forth in (i) Section 6.1
(Organization, Good Standing and Qualification), Section 6.2 (Corporate Authority) and Section 6.4 (Available Funds) shall have been true and correct
as of the date of this Agreement and shall be true and correct at and as of the Closing Date as though made on and as of such date and time (except to
the extent that any such representation and warranty expressly speaks as of a particular date or period of time, in which case such representation and
warranty shall be so true and correct as of such particular date or period of time); and (ii) Article VI (other than those sections set forth in the foregoing
clause (i) of this Section 8.3(a)) shall have been true and correct as of the date of this Agreement and shall be true and correct at and as of the Closing
Date as though made on and as of such date and time (except to the extent that any such
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representation and warranty expressly speaks as of a particular date or period of time, in which case such representation and warranty shall be so true
and correct as of such particular date or period of time), except, in the case of this clause (ii), for any failure of any such representation and warranty to be
so true and correct (without giving effect to any qualification by “materiality” or “Parent Material Adverse Effect” and words of similar import set forth
therein) that would not have a Parent Material Adverse Effect.

(b) Performance of Obligations of Parent and Merger Sub. Each of Parent and Merger Sub shall have performed or complied in all material
respects with its agreements and covenants required by this Agreement to be performed or complied with by it on or prior to the Effective Time.

(c) Parent and Merger Sub Closing Certificate. The Company shall have received at the Closing a certificate signed on behalf of Parent and
Merger Sub by an executive officer of Parent certifying that the conditions set forth in Section 8.3(a) and Section 8.3(b) are satisfied.

ARTICLE IX
Termination

9.1. Termination by Mutual Written Consent. This Agreement may be terminated and the transactions contemplated by this Agreement may be
abandoned at any time prior to the Effective Time, whether before or after the Requisite Company Vote has been obtained, by mutual written consent of
the Company and Parent.

9.2. Termination by Either Parent or the Company. This Agreement may be terminated and the transactions contemplated by this Agreement may be
abandoned at any time prior to the Effective Time, by action of either the Company or Parent if:

(a) the Merger shall not have been consummated by 5:00 p.m. local time on March 31, 2021 (the “Outside Date”); provided, that the right to
terminate this Agreement pursuant to this Section 9.2(a) shall not be available to any Party if it is then in material breach of any of its representations,
warranties, obligations or agreements hereunder; or

(b) any Order permanently restraining, enjoining or otherwise prohibiting consummation of the Merger shall become final and
non-appealable; provided that the right to terminate this Agreement pursuant to this Section 9.2(b) shall not be available to any Party that has breached
in any material respect its obligations set forth in this Agreement in any manner that shall have proximately contributed to the occurrence of the failure of
a condition to the consummation of the Merger.

9.3. Termination by the Company. This Agreement may be terminated and the transactions contemplated by this Agreement may be abandoned by
the Company:

(a) if either Parent or Merger Sub breaches or fails to perform in any material respect any of its representations, warranties, covenants or
agreements in this Agreement, or if any representation or warranty of Parent or Merger Sub in this Agreement shall have become untrue following the
date of this Agreement, in either case such that the condition in Section 8.3(a) or Section 8.3(b) would not be satisfied (and such breach or failure to be
true and correct is not curable prior to the Outside Date, or if curable prior to the Outside Date, has not been cured within the earlier of (i) thirty days after
the giving of notice thereof by the Company to Parent and (ii) three Business Days prior to the Outside Date); provided, however, that the right to
terminate this Agreement pursuant to this Section 9.3(a) shall not be available to the Company if it is then in material breach of any of its representations,
warranties, obligations or agreements hereunder; or

(b) prior to the time the Requisite Company Vote is obtained, following a Change of Recommendation, but only if (i) the Company is not
then in breach of Section 7.2 of this Agreement and (ii) the Change of Recommendation occurred pursuant to and in accordance with the terms and
conditions of Section 7.2(d)(ii).
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9.4. Termination by Parent. This Agreement may be terminated and the transactions contemplated by this Agreement may be abandoned by the
board of directors of Parent:

(a) if there has been a breach of any representation, warranty, covenant or agreement made by the Company set forth in this Agreement, or
if any representation or warranty of the Company shall have become untrue following the date of this Agreement in either case such that the conditions
in Section 8.2(a) or Section 8.2(b) would not be satisfied (and such breach or failure to be true and correct is not curable prior to the Outside Date, or if
curable prior to the Outside Date, has not been cured within the earlier of (i) thirty days after the giving of notice thereof by Parent to the Company and
(ii) three Business Days prior to the Outside Date); provided, however, that the right to terminate this Agreement pursuant to this Section 9.4(a) shall not
be available to Parent if it is then in material breach of any of its representations, warranties, obligations or agreements hereunder; or

(b) following a Change of Recommendation, if the Requisite Company Vote has not yet been obtained at the Company Stockholders
Meeting.

9.5. Effect of Termination and Abandonment.

In the event of termination of this Agreement pursuant to this Article IX, this Agreement shall become void and of no effect with no liability to any
Person on the part of any Party (or any of its Representatives or Affiliates); provided, however, that (i) no such termination shall relieve any Party of any
liability or damages to any other Party resulting from any knowing and intentional breach of this Agreement and (ii) the provisions set forth in this
Section 9.5 and the second sentence of Section 10.1 shall survive the termination of this Agreement.

ARTICLE X
Miscellaneous and General

10.1. Survival. Article I, this Article X and the agreements of the Company, Parent and Merger Sub set forth in Article IV, Section 5.24 (No Other
Representations or Warranties; Non-Reliance), Section 6.6 (No Other Representations or Warranties; Non-Reliance), Section 7.12 ( Employee Benefits),
Section 7.13 (Indemnification; Directors’ and Officers’ Insurance), Section 10.3 (Expenses), and the provisions that substantively define any related
defined terms not substantively defined in Article I and those other covenants and agreements set forth in this Agreement that by their terms apply, or
that are to be performed in whole or in part, after the Effective Time, shall survive the Effective Time. Article I, this Article X, the agreements of the
Company, Parent and Merger Sub set forth in Section 10.3 (Expenses), Section 9.5 (Effect of Termination and Abandonment) and the provisions that
substantively define any related defined terms not substantively defined in Article I and the Confidentiality Agreement shall survive the termination of
this Agreement. All other representations, warranties, covenants and agreements in this Agreement or in any instrument or other document delivered
pursuant to this Agreement, including rights arising out of any breach of such representations, warranties, covenants and agreements, shall not survive
the Effective Time or the termination of this Agreement.

10.2. Notices. All notices, requests, instructions, consents, claims, demands, waivers, approvals and other communications to be given or made
hereunder by one or more Parties to another Party shall be in writing and shall be deemed to have been duly given or made on the earliest of: (a) the date
of transmission, if such notice or communication is delivered via email (i) at or prior to 5:30 p.m. (New York City time) on a Business Day or (ii) on a day
that is not a Business Day or after 5:30 p.m. (New York City time) on a Business Day if such transmission is confirmed by the recipient, (b) the second
Business Day following the date of mailing, if sent by U.S. nationally recognized overnight courier service or (c) upon actual receipt by the Party to whom
such notice is required to be given. Such communications must be sent to the respective Parties at the following street
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addresses, facsimile numbers or email addresses (or at such other address or number previously made available as shall be specified in a notice given in
accordance with this Section 10.2):
 
(A) If to the Special Committee, to:

c/o AeroGrow International, Inc.
5405 Spine Road
Boulder, CO 80301
Attention:    Special Committee
Email:          chris.hazlitt@bclplaw.com

with a copy to (which shall not constitute notice pursuant to this Section 10.2) to:

Bryan Cave Leighton Paisner LLP
1801 13th Street, Suite 300
Boulder, CO 80302
Attention:    Chris Hazlitt
Email:          chris.hazlitt@bclplaw.com

 
(B) If to the Company, to:

AeroGrow International, Inc.
5405 Spine Road
Boulder, CO 80301
Attention:     J. Michael Wolfe
                     President and Chief Executive Officer
Email:          mike@aerogrow.com

with a copy to (which shall not constitute notice pursuant to this Section 10.2):

Hutchinson Black and Cook, LLC
921 Walnut, Suite 200
Boulder, CO 80302
Attention:    James L. Carpenter, Jr.
Email:          carpenter@hbcboulder.com

and to the Special Committee and to its counsel indicated in Section 10.2(A) above
 
(C) If to Parent or Merger Sub, to:

SMG Growing Media, Inc.
AGI Acquisition Sub, Inc.
c/o The Scotts Miracle-Gro Company
14111 Scottslawn Road
Marysville, Ohio 43041
Attention:    Bernard K. Asirifi, Esq.
Facsimile:    937-578-5031
Email:          bernard.asirifi@scotts.com

with a copy to (which shall not constitute notice pursuant to this Section 10.2):

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street
Columbus, Ohio 43215
Attention:     Adam L. Miller, Esq.
Facsimile:    (614) 464-6250
Email:          almiller@vorys.com
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10.3. Expenses. Whether or not the Merger is consummated, all costs, fees and expenses incurred in connection with this Agreement and the
transactions contemplated by this Agreement, including all costs, fees and expenses of its Representatives, shall be paid by the Party incurring such
cost, fee or expense, except as otherwise expressly provided herein.

10.4. Modification or Amendment; Waiver.

(a) Subject to the provisions of applicable Law, at any time prior to the Effective Time, this Agreement may be modified or amended only by
an instrument in writing that is executed by each of the Parties.

(b) The conditions to each of the respective Parties’ obligations to consummate the transactions contemplated by this Agreement are for
the sole benefit of such Party and may be waived by such Party in whole or in part to the extent permitted by applicable Law; provided, however, that any
such waiver shall only be effective if made in writing and executed by the Party against whom the waiver is to be effective. No failure or delay by any
Party in exercising any right, power or privilege hereunder or under applicable Law shall operate as a waiver of such rights and, except as otherwise
expressly provided herein, no single or partial exercise thereof shall preclude any other or further exercise thereof or the exercise of any other right, power
or privilege. The rights and remedies herein provided shall be cumulative and not exclusive of any rights or remedies provided by Law.

10.5. Governing Law and Venue; Submission to Jurisdiction; Selection of Forum; Waiver of Trial by Jury.

(a) THIS AGREEMENT SHALL BE DEEMED TO BE MADE IN AND IN ALL RESPECTS SHALL BE INTERPRETED, CONSTRUED AND
GOVERNED BY AND IN ACCORDANCE WITH THE INTERNAL PROCEDURAL AND SUBSTANTIVE LAWS OF THE STATE OF NEVADA
WITHOUT REGARD TO THE CONFLICT OF LAWS RULES OR PRINCIPLES THEREOF (OR ANY OTHER JURISDICTION) TO THE EXTENT THAT
SUCH LAWS, RULES AND PRINCIPLES WOULD DIRECT A MATTER TO ANOTHER JURISDICTION.

(b) Each of the Parties agrees that: (i) it shall bring any Proceeding in connection with, arising out of or otherwise relating to this Agreement
or the transactions contemplated by this Agreement exclusively in the Chosen Courts; and (ii) solely in connection with such Proceedings,
(A) irrevocably and unconditionally submits to the exclusive jurisdiction of the Chosen Courts, (B) irrevocably waives any objection to the laying of
venue in any such Proceeding in the Chosen Courts, (C) waives any objection that the Chosen Courts are an inconvenient forum or do not have
jurisdiction over any Party, (D) agrees that mailing of process or other papers in connection with any such Proceeding in the manner provided in
Section 10.2 or in such other manner as may be permitted by applicable Law shall be valid and sufficient service thereof and (E) it shall not assert as a
defense any matter or claim waived by the foregoing clauses (A) through (D) of this Section 10.5(b) or that any Order issued by the Chosen Courts may
not be enforced in or by the Chosen Courts.

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY BE CONNECTED WITH, ARISE OUT OF
OR OTHERWISE RELATE TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT IS EXPECTED TO INVOLVE
COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH PARTY KNOWINGLY AND INTENTIONALLY, TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH
RESPECT TO ANY PROCEEDING, DIRECTLY OR INDIRECTLY, CONNECTED WITH, ARISING OUT OF OR OTHERWISE RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT. EACH PARTY HEREBY ACKNOWLEDGES AND CERTIFIES
THAT (i) NO REPRESENTATIVE OF THE OTHER PARTIES HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTIES
WOULD NOT, IN THE EVENT OF ANY PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER, (ii) IT UNDERSTANDS AND HAS
CONSIDERED THE
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IMPLICATIONS OF THIS WAIVER, (iii) IT MAKES THIS WAIVER VOLUNTARILY AND (IV) IT HAS BEEN INDUCED TO ENTER INTO THIS
AGREEMENT AND THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS,
ACKNOWLEDGMENTS AND CERTIFICATIONS SET FORTH IN THIS SECTION 10.5(c).

10.6. Specific Performance.

(a) Each of the Parties acknowledges and agrees that the rights of each Party to consummate the transactions contemplated by this
Agreement are special, unique and of extraordinary character and that if for any reason any of the provisions of this Agreement are not performed in
accordance with their specific terms or are otherwise breached, immediate and irreparable harm or damage may be caused for which money damages
would not be an adequate remedy. Accordingly, each Party agrees that, in addition to any other available remedies a Party may have in equity or at law,
each Party shall be entitled to enforce specifically the terms and provisions of this Agreement and to obtain an injunction restraining any breach or
violation or threatened breach or violation of the provisions of this Agreement, consistent with the provisions of Section 10.5(b), in the Chosen Courts
without necessity of posting a bond or other form of security. In the event that any Proceeding should be brought in equity to enforce the provisions of
this Agreement, no Party shall allege, and each Party hereby waives the defense, that there is an adequate remedy at law.

10.7. Third-Party Beneficiaries. Except, from and after the Effective Time, for the rights of the indemnified parties as provided in Section 7.13, the
Parties hereby agree that their respective representations, warranties and covenants set forth in this Agreement are solely for the benefit of the other,
subject to the terms and conditions of this Agreement, and this Agreement is not intended to, and does not, confer upon any Person other than the
Parties and their respective successors, legal representatives and permitted assigns any rights or remedies, express or implied, hereunder, including the
right to rely upon the representations and warranties set forth in this Agreement.

10.8. Non-Recourse. Other than in any Proceeding for fraud or intentional or willful misrepresentation, this Agreement may only be enforced
against, and any Proceeding in connection with, arising out of or otherwise resulting from this Agreement, any instrument or other document delivered
pursuant to this Agreement or the transactions contemplated by this Agreement may only be brought against the Persons expressly named as Parties (or
any of their respective successors, legal representatives and permitted assigns) in, and who have executed and delivered, this Agreement, and then only
with respect to the specific obligations set forth herein with respect to such Party. No past, present or future director, employee (including any officer),
incorporator, manager, member, partner, stockholder, other equity holder or persons in a similar capacity, controlling person, Affiliate or other
Representative of any Party or of any Affiliate of any Party, or any of their respective successors, legal representatives and permitted assigns, shall have
any liability or other obligation for any obligation of any Party under this Agreement or for any Proceeding in connection with, arising out of or otherwise
resulting from this Agreement or the transactions contemplated by this Agreement; provided, however, that nothing in this Section 10.8 shall limit any
liability or other obligation of any Party for any breaches by any such Party of the terms and conditions of this Agreement.

10.9. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors, legal
representatives and permitted assigns. Except as may be required to satisfy the obligations contemplated by Section 7.13, no Party may assign any of its
rights or interests or delegate any of its obligations under this Agreement, in whole or in part, by operation of Law or otherwise, without the prior written
consent of the other Parties not seeking to assign any of its rights or interests or delegate any of its obligations, and any attempted or purported
assignment or delegation in violation of this Section 10.9 shall be null and void; provided, however, that Parent may designate any of its Affiliates to be a
constituent corporation in lieu of Merger Sub, in which event all references to Merger Sub in this Agreement shall be deemed references to such other
Affiliate of Parent, except that all representations and warranties made in this Agreement with respect to Merger Sub as of the date of this Agreement
shall be deemed representations and warranties made with respect to such other Affiliate as of the date of such designation.
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10.10. Entire Agreement.

(a) This Agreement (including Exhibits), any Company Disclosure Schedule, the Parent Disclosure Schedule and the Confidentiality
Agreement constitute the entire agreement among the Parties with respect to the subject matter of this Agreement and supersede all other prior and
contemporaneous agreements, negotiations, understandings, representations and warranties, whether oral or written, with respect to such subject matter,
except for the SMG Transaction Documents, which shall remain in full force and effect to the extent provided in this Agreement.

(b) In the event of any inconsistency between the statements in the body of this Agreement, on the one hand, and any of the Exhibits, any
Company Disclosure Schedule, the Parent Disclosure Schedule (other than an exception expressly set forth in any Company Disclosure Schedule or the
Parent Disclosure Schedule) and the Confidentiality Agreement, on the other hand, the statements in the body of this Agreement shall control.

10.11. Severability. The provisions of this Agreement shall be deemed severable and the illegality, invalidity or unenforceability of any provision
shall not affect the legality, validity or enforceability of the other provisions of this Agreement. If any provision of this Agreement, or the application of
such provision to any Person or any circumstance, is illegal, invalid or unenforceable, (a) a suitable and equitable provision shall be substituted therefor
in order to carry out, so far as may be legal, valid and enforceable, the intent and purpose of such legal, invalid or unenforceable provision, and (b) the
remainder of this Agreement and the application of such provision to other Persons or circumstances shall not be affected by such illegality, invalidity or
unenforceability, nor shall such illegality, invalidity or unenforceability affect the legality, validity or enforceability of such provision, or the application
of such provision, in any other jurisdiction.

10.12. Counterparts; Effectiveness. This Agreement may be executed in any number of counterparts, each such counterpart being deemed to be an
original instrument, and all such counterparts shall together constitute the same agreement. A signed copy of this Agreement delivered by facsimile,
email or other means of electronic transmission shall be deemed to have the same legal effect as delivery of an original signed copy of this
Agreement. This Agreement shall become effective when each Party shall have received one or more counterparts hereof signed by each of the other
Parties.

[Signature Pages Follow]
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered by the duly authorized officers of the Parties as of the date first
written above.
 

AEROGROW INTERNATIONAL, INC.

By:  /s/ J. Michael Wolfe
 Name:   J. Michael Wolfe
 Title:  President and Chief Executive Officer

 
SMG GROWING MEDIA, INC.

By:  /s/ Michael C. Lukemire
 Name:   Michael C. Lukemire
 Title:  President

 
AGI ACQUISITION SUB, INC.

By:  /s/ Pete Supron
 Name:   Pete Supron
 Title:  Vice President

Ultimate Parent executes this Agreement solely for the purpose of guaranteeing the representation of Parent under Section 6.4.
 

THE SCOTTS MIRACLE-GRO COMPANY

By:  /s/ Michael C. Lukemire
 Name:   Michael C. Lukemire
 Title:  President and Chief Operating Officer
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Exhibit A

FORM OF AMENDED AND RESTATED ARTICLES OF INCORPORATION OF THE SURVIVING CORPORATION

ARTICLE I
NAME

The name of the corporation is AeroGrow International, Inc. (the “Corporation”).

ARTICLE II
PURPOSE

The Corporation is formed for the purpose of engaging in any lawful activity for which corporations may be organized under the laws of the State
of Nevada.

ARTICLE III
AUTHORIZED CAPITAL STOCK

A. The total authorized capital stock of the Corporation shall consist of One Hundred (100) shares of common stock, without par value (“Common
Stock”).

B. Except as otherwise provided by the Nevada Revised Statutes (“NRS”), a record holder of Common Stock shall be entitled to one vote for each
share of Common Stock so held. No holder of Common Stock shall have the right to cumulate votes. The holders of Common Stock shall not have any
conversion, redemption or preemptive rights.

ARTICLE IV
DIRECTORS

The members of the governing board of the Corporation are styled as directors. The Board of Directors shall be elected in such manner as shall be
provided in the bylaws of the Corporation. The number of directors may be changed from time to time in such manner as provided in the bylaws of the
Corporation.

ARTICLE V
INDEMNIFICATION; EXCULPATION

The liability of directors and officers of the Corporation shall be eliminated or limited to the fullest extent permitted by the NRS. If the NRS is
amended to further eliminate or limit or authorize corporate action to further eliminate or limit the liability of directors or officers, the liability of directors
and officers of the Corporation shall be eliminated or limited to the fullest extent permitted by the NRS, as so amended from time to time. Any repeal or
modification of this Article V approved by the stockholders of the Corporation shall be prospective only, and shall not adversely affect any limitation on
the liability of a director or officer of the Corporation existing as of the time of such repeal or modification. In the event of any conflict between this
Article V and any other article of the Corporation’s articles of incorporation, the terms and provisions of this Article V shall control.
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ARTICLE VI
SPECIAL PROVISIONS

Notwithstanding Article V above and without derogation of the provisions thereof, the following provisions shall be in effect through the sixth
anniversary of the Effective Time (as defined in that certain Agreement and Plan of Merger, dated as of November 11, 2020, by and among the
Corporation, The Scotts Miracle-Gro Company, an Ohio corporation (solely for purposes of Section 6.4 thereof), SMG Growing Media, Inc., an Ohio
corporation, and AGI Acquisition Sub, Inc., a Nevada corporation (the “Merger Agreement”)), and shall be applicable to indemnified parties under
Section 7.13 of the Merger Agreement and this Article VI shall not be amended, repealed or otherwise modified in any manner and shall remain in effect
through the sixth anniversary of the Effective Time for the benefit of such indemnified parties:

No director or officer of the Corporation shall be personally liable to the Corporation or any of its stockholders for damages for breach of
fiduciary duty as a director or officer involving any act or omission of any such director or officer; provided, however, that the foregoing
provision shall not eliminate or limit the liability of a director or officer (i) for acts or omissions which involve intentional misconduct, fraud
or a knowing violation of law, or (ii) the payment of dividends in violation of Section 78.300 of the Nevada Revised Statutes. Any repeal or
modification of this Article by the stockholders of the Corporation shall be prospective only, and shall not adversely affect any limitation
on the personal liability of a director or officer of the Corporation for acts or omissions prior to such repeal or modification.

ARTICLE VII
INAPPLICABILITY OF CERTAIN NEVADA STATUTES

At such time, if any, as the Corporation becomes a “resident domestic corporation” (as defined in NRS 78.427), the Corporation shall not be subject
to, or governed by, any of the provisions in NRS 78.411 to 78.444, inclusive, as amended from time to time, or any successor statutes. In accordance with
the provisions of NRS 78.378, the provisions of NRS 78.378 to 78.3793, inclusive, as amended from time to time, or any successor statutes, relating to
acquisitions of controlling interests in the Corporation, shall not apply to the Corporation or to any acquisition of any shares of the Corporation’s capital
stock.

ARTICLE VIII
SPECIAL PROVISIONS REGARDING DISTRIBUTIONS

Notwithstanding anything to the contrary in the articles of incorporation or the bylaws of the Corporation, the Corporation is hereby specifically
allowed to make any distribution that otherwise would be prohibited by NRS 78.288(2)(b).
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Annex B
 

November 11, 2020

Special Committee of the Board of Directors of
AeroGrow International, Inc. (in its capacity as such)
5405 Spine Road
Boulder, Colorado 80301

Members of the Special Committee:

Stifel, Nicolaus & Company, Incorporated (“Stifel” or “we”) has been advised that AeroGrow International, Inc., a Nevada corporation (the “Company”),
is considering entering into an Agreement and Plan of Merger (the “Merger Agreement”) with SMG Growing Media, Inc., an Ohio corporation (“Parent”),
and AGI Acquisition Sub, Inc., a Nevada corporation and wholly-owned subsidiary of Parent (“Merger Sub”), pursuant to which, among other things,
(i) Merger Sub will be merged with and into the Company with the Company continuing as the surviving corporation, and (ii) each issued and
outstanding share of Common Stock, par value $0.001 per share, of the Company (the “Company Common Stock”) (such shares, excluding Dissenting
Shares (as defined in the Merger Agreement) and shares of the Company Common Stock held in the treasury of the Company or owned by Parent or an
affiliate of Parent, the “Shares”) will be converted into the right to receive $3.00 in cash (the “Merger Consideration”), on terms and conditions more fully
set forth in the Merger Agreement (the “Merger”).

The Special Committee of the Board of Directors of the Company (the “Committee”), in its capacity as such, has requested Stifel’s opinion, as investment
bankers, as to the fairness, from a financial point of view, as of the date of this opinion, to the holders of the Shares of the Merger Consideration to be
received by such holders from Parent in the Merger pursuant to the Merger Agreement (the “Opinion”).

In rendering our Opinion, we have, among other things:
 

 (i) discussed the Merger and related matters with the Company’s counsel and reviewed a draft copy of the Merger Agreement, dated
November 11, 2020, such draft being the latest draft of the Merger Agreement provided to us;

 

 
(ii) reviewed the audited consolidated financial statements of the Company contained in its Annual Report on Form 10-K for the fiscal years

ended March 31, 2020, March 31, 2019 and March 31, 2018 and unaudited consolidated financial statements of the Company contained in its
Quarterly Report on Form 10-Q for the quarter ended June 30, 2020;

 
 (iii) reviewed and discussed with the Company’s management certain other publicly available information concerning the Company;
 

 (iv) reviewed certain non-publicly available information concerning the Company, including internal financial analysis and forecasts prepared
by its management and held discussions with the Company’s senior management regarding recent developments;

 

 (v) reviewed and analyzed certain publicly available financial and stock market data relating to selected public companies that we deemed
relevant to our analysis;
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Special Committee of the Board of Directors
AeroGrow International, Inc.
November 11, 2020
Page 2
 

 (vi) reviewed and analyzed certain publicly available information concerning the terms of selected merger and acquisition transactions that we
considered relevant to our analysis;

 
 (vii) reviewed the reported prices and trading activity of the equity securities of the Company;
 
 (viii) performed a discounted cash flow analysis;
 

 (ix) considered the results of our efforts, at the direction of the Special Committee, to solicit indications of interest from selected third parties
with respect to a merger or other transaction with the Company;

 

 (x) conducted such other financial studies, analysis and investigations and considered such other information as we deemed necessary or
appropriate for purposes of our Opinion; and

 

 (xi) taken into account our assessment of general economic, market and financial conditions and our experience in other transactions, as well as
our experience in securities valuations and our knowledge of the Company’s industry generally.

In rendering our Opinion, we have relied upon and assumed, without independent verification, the accuracy and completeness of all of the financial and
other information that was provided to Stifel by or on behalf of the Company, or that was otherwise reviewed by Stifel, and have not assumed any
responsibility for independently verifying any of such information. With respect to the financial forecasts supplied to us by the Company, we have
assumed, at the direction of the Company, that they were reasonably prepared on the basis reflecting the best currently available estimates and
judgments of the management of the Company as to the future operating and financial performance of the Company and that they provided a reasonable
basis upon which we could form our Opinion. Such forecasts and projections were not prepared with the expectation of public disclosure. All such
projected financial information is based on numerous variables and assumptions that are inherently uncertain, including, without limitation, factors
related to general economic and competitive conditions and, in particular, assumptions regarding the widespread disruption, extraordinary uncertainty
and unusual volatility arising from the effects of the COVID-19 pandemic, including the effect of evolving governmental interventions and non-
interventions. Accordingly, actual results could vary significantly from those set forth in such projected financial information. Among other things, such
projected financial information assumes that the ongoing COVID-19 pandemic will have a favorable impact on the Company. Stifel has relied on this
projected financial information without independent verification or analyses and does not in any respect assume any responsibility for the accuracy or
completeness thereof.

We also assumed that there were no material changes in the assets, liabilities, financial condition, results of operations, business or prospects of the
Company since the date of the last financial information of the Company made available to us. We did not make or obtain any independent evaluation,
appraisal or physical inspection of the Company’s assets or liabilities, nor have we been furnished with any such evaluation or appraisal. Estimates of
values of companies and assets do not purport to be appraisals or necessarily reflect the prices at which companies or assets may actually be sold.
Because such estimates are inherently subject to uncertainty, Stifel assumes no responsibility for their accuracy.

We have assumed, with your consent, that there are no factors that would materially delay or subject to any material adverse conditions any necessary
regulatory or governmental approval and that all conditions to the Merger will be satisfied and not waived. In addition, we have assumed that the
definitive Merger Agreement will not differ materially from the draft we reviewed. We have also assumed that the Merger will be consummated
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substantially on the terms and conditions described in the Merger Agreement, without any waiver of material terms or conditions by the Company or any
other party and without any adjustment to the Merger Consideration, and that obtaining any necessary regulatory approvals or satisfying any other
conditions for consummation of the Merger will not have an adverse effect on the Company, Parent or the Merger. We have assumed that the Merger will
be consummated in a manner that complies with the applicable provisions of the Securities Act of 1933, as amended, the Securities Exchange Act of 1934,
as amended, and all other applicable federal and state statutes, rules and regulations. We have further assumed that the Company has relied upon the
advice of its counsel, independent accountants and other advisors (other than Stifel) as to all legal, financial reporting, tax, accounting and regulatory
matters with respect to the Company, the Merger and the Merger Agreement.

Our Opinion is limited to the fairness of the Merger Consideration to the holders of the Shares, from a financial point of view, and does not address any
other terms, aspects or implications of the Merger, including, without limitation, the form or structure of the Merger, any consequences of the Merger on
the Company, its stockholders, creditors or any other constituency or otherwise, or any terms, aspects or implications of any voting, support,
stockholder or other agreements, arrangements or understandings contemplated or entered into in connection with the Merger or otherwise. Our Opinion
also does not consider, address or include: (i) any other strategic alternatives currently (or which have been or may be) contemplated by the Board of
Directors of the Company (the “Board”) or the Company; (ii) the legal, tax or accounting consequences of the Merger on the Company or the holders of
Company Common Stock; (iii) the fairness of the amount or nature of any compensation to any of the Company’s officers, directors or employees, or
class of such persons, relative to the compensation to the holders of the Company’s securities; (iv) the effect of the Merger on, or the fairness of the
consideration to be received by, holders of any class of securities of the Company other than the Shares, or any class of securities of any other party to
any transaction contemplated by the Merger Agreement; (v) whether Parent has sufficient cash, available lines of credit or other sources of funds to
enable it to pay the Merger Consideration; or (vi) the treatment of, or effect of the Merger on, Company Options (as defined in the Merger Agreement).
Furthermore, we are not expressing any opinion herein as to the prices, trading range or volume at which the Company’s or Parent’s securities will trade
following public announcement or consummation of the Merger.

Our Opinion is necessarily based on economic, market, financial and other conditions as they exist on, and on the information made available to us by or
on behalf of the Company or its advisors, or information otherwise reviewed by Stifel, as of the date of this Opinion. It is understood that subsequent
developments may affect the conclusion reached in this Opinion and that Stifel does not have any obligation to update, revise or reaffirm this Opinion,
except in accordance with the terms and conditions of Stifel’s engagement letter agreement with the Company. Our Opinion is for the information of, and
directed to, the Committee for its information and assistance in connection with its consideration of the financial terms of the Merger. Our Opinion does
not constitute a recommendation to the Committee or the Board as to how the Committee or the Board should vote on the Merger or to any stockholder
of the Company as to how any such stockholder should vote at any stockholders’ meeting at which the Merger is considered, or whether or not any
stockholder of the Company should enter into a voting, support, stockholders’, or affiliates’ agreement with respect to the Merger, or exercise any
dissenters’ or appraisal rights that may be available to such stockholder. In addition, the Opinion does not compare the relative merits of the Merger with
any other alternative transactions or business strategies which may have been available to the Company and does not address the underlying business
decision of the Board or the Company to proceed with or effect the Merger.
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We are not legal, tax, regulatory or bankruptcy advisors. We have not considered any potential legislative or regulatory changes currently being
considered or recently enacted by the United States Congress, the Securities and Exchange Commission (the “SEC”), or any other regulatory bodies, or
any changes in accounting methods or generally accepted accounting principles that may be adopted by the SEC or the Financial Accounting Standards
Board. Our Opinion is not a solvency opinion and does not in any way address the solvency or financial condition of the Company, Parent, Merger Sub
or any other party.

Stifel, as part of its investment banking services, is regularly engaged in the independent valuation of businesses and securities in connection with
mergers, acquisitions, underwritings, sales and distributions of listed and unlisted securities, private placements and valuations for estate, corporate and
other purposes. We have acted as financial advisor to the Company in connection with the Merger and will receive a fee for our services, a substantial
portion of which is contingent upon the completion of the Merger (the “Advisory Fee”). We have also acted as a financial advisor to the Committee and
will receive a fee upon the delivery of this Opinion, which is not contingent upon consummation of the Merger, but one-half of which is creditable against
any Advisory Fee. We will not receive any other significant payment or compensation contingent upon the successful consummation of the Merger. In
addition, the Company has agreed to reimburse certain of our expenses and indemnify us for certain liabilities arising out of our engagement. There are no
material relationships that existed during the two years prior to the date of this Opinion or that are mutually understood to be contemplated in which any
compensation was received or is intended to be received as a result of the relationship between Stifel and any party to the Merger. Stifel may seek to
provide investment banking services to Parent or its affiliates in the future, for which we would seek customary compensation. In the ordinary course of
business, Stifel, its affiliates and their respective clients may transact in the securities of each of the Company and Parent and may at any time hold a long
or short position in such securities.

Stifel’s Fairness Opinion Committee has approved the issuance of this Opinion. Our Opinion may not be published or otherwise used or referred to, nor
shall any public reference to Stifel be made, without our prior written consent, except in accordance with the terms and conditions of Stifel’s engagement
letter agreement with the Company.

Based upon and subject to the foregoing, we are of the opinion, as investment bankers, that, as of the date hereof, the Merger Consideration to be
received by holders of the Shares from Parent in the Merger pursuant to the Merger Agreement is fair to such holders of the Shares, from a financial point
of view.

Very truly yours,

/s/ Stifel, Nicolaus & Company, Incorporated

STIFEL, NICOLAUS & COMPANY, INCORPORATED
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Annex C

RIGHTS OF DISSENTING OWNERS

NRS 92A.300 Definitions. As used in NRS 92A.300 to 92A.500, inclusive, unless the context otherwise requires, the words and terms defined in
NRS 92A.305 to 92A.335, inclusive, have the meanings ascribed to them in those sections.

(Added to NRS by 1995, 2086)

NRS 92A.305 “Beneficial stockholder” defined. “Beneficial stockholder” means a person who is a beneficial owner of shares held in a voting trust
or by a nominee as the stockholder of record.

(Added to NRS by 1995, 2087)

NRS 92A.310 “Corporate action” defined. “Corporate action” means the action of a domestic corporation.

(Added to NRS by 1995, 2087)

NRS 92A.315 “Dissenter” defined. “Dissenter” means a stockholder who is entitled to dissent from a domestic corporation’s action under NRS
92A.380 and who exercises that right when and in the manner required by NRS 92A.400 to 92A.480, inclusive.

(Added to NRS by 1995, 2087; A 1999, 1631)

NRS 92A.320 “Fair value” defined. “Fair value,” with respect to a dissenter’s shares, means the value of the shares determined:

1. Immediately before the effectuation of the corporate action to which the dissenter objects, excluding any appreciation or depreciation in
anticipation of the corporate action unless exclusion would be inequitable;

2. Using customary and current valuation concepts and techniques generally employed for similar businesses in the context of the
transaction requiring appraisal; and

3. Without discounting for lack of marketability or minority status.

(Added to NRS by 1995, 2087; A 2009, 1720)

NRS 92A.325 “Stockholder” defined. “Stockholder” means a stockholder of record or a beneficial stockholder of a domestic corporation.

(Added to NRS by 1995, 2087)

NRS 92A.330 “Stockholder of record” defined. “Stockholder of record” means the person in whose name shares are registered in the records of a
domestic corporation or the beneficial owner of shares to the extent of the rights granted by a nominee’s certificate on file with the domestic corporation.

(Added to NRS by 1995, 2087)

NRS 92A.335 “Subject corporation” defined. “Subject corporation” means the domestic corporation which is the issuer of the shares held by a
dissenter before the corporate action creating the dissenter’s rights becomes effective or the surviving or acquiring entity of that issuer after the
corporate action becomes effective.
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(Added to NRS by 1995, 2087)

NRS 92A.340 Computation of interest. Interest payable pursuant to NRS 92A.300 to 92A.500, inclusive, must be computed from the effective date
of the action until the date of payment, at the rate of interest most recently established pursuant to NRS 99.040.

(Added to NRS by 1995, 2087; A 2009, 1721)

NRS 92A.350 Rights of dissenting partner of domestic limited partnership. A partnership agreement of a domestic limited partnership or, unless
otherwise provided in the partnership agreement, an agreement of merger or exchange, may provide that contractual rights with respect to the partnership
interest of a dissenting general or limited partner of a domestic limited partnership are available for any class or group of partnership interests in
connection with any merger or exchange in which the domestic limited partnership is a constituent entity.

(Added to NRS by 1995, 2088)

NRS 92A.360 Rights of dissenting member of domestic limited-liability company. The articles of organization or operating agreement of a
domestic limited-liability company or, unless otherwise provided in the articles of organization or operating agreement, an agreement of merger or
exchange, may provide that contractual rights with respect to the interest of a dissenting member are available in connection with any merger or exchange
in which the domestic limited-liability company is a constituent entity.

(Added to NRS by 1995, 2088)

NRS 92A.370 Rights of dissenting member of domestic nonprofit corporation.

1. Except as otherwise provided in subsection 2, and unless otherwise provided in the articles or bylaws, any member of any constituent
domestic nonprofit corporation who voted against the merger may, without prior notice, but within 30 days after the effective date of the merger, resign
from membership and is thereby excused from all contractual obligations to the constituent or surviving corporations which did not occur before the
member’s resignation and is thereby entitled to those rights, if any, which would have existed if there had been no merger and the membership had been
terminated or the member had been expelled.

2. Unless otherwise provided in its articles of incorporation or bylaws, no member of a domestic nonprofit corporation, including, but not
limited to, a cooperative corporation, which supplies services described in chapter 704 of NRS to its members only, and no person who is a member of a
domestic nonprofit corporation as a condition of or by reason of the ownership of an interest in real property, may resign and dissent pursuant to
subsection 1.

(Added to NRS by 1995, 2088)

NRS 92A.380 Right of stockholder to dissent from certain corporate actions and to obtain payment for shares.

1. Except as otherwise provided in NRS 92A.370 and 92A.390 and subject to the limitation in paragraph (f), any stockholder is entitled to
dissent from, and obtain payment of the fair value of the stockholder’s shares in the event of any of the following corporate actions:

(a) Consummation of a plan of merger to which the domestic corporation is a constituent entity:

(1) If approval by the stockholders is required for the merger by NRS 92A. l 20 to 92A. 160, inclusive, or the articles of
incorporation, regardless of whether the stockholder is entitled to vote on the plan of merger;
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(2) If the domestic corporation is a subsidiary and is merged with its parent pursuant to NRS 92A.180; or

(3) If the domestic corporation is a constituent entity in a merger pursuant to NRS 92A.133.

(b) Consummation of a plan of conversion to which the domestic corporation is a constituent entity as the corporation whose subject
owner’s interests will be converted.

(c) Consummation of a plan of exchange to which the domestic corporation is a constituent entity as the corporation whose subject
owner’s interests will be acquired, if the stockholder’s shares are to be acquired in the plan of exchange.

(d) Any corporate action taken pursuant to a vote of the stockholders to the extent that the articles of incorporation, bylaws or a
resolution of the board of directors provides that voting or nonvoting stockholders are entitled to dissent and obtain payment for their shares.

(e) Accordance of full voting rights to control shares, as defined in NRS 78.3784, only to the extent provided for pursuant to NRS
78.3793.

(f) Any corporate action not described in this subsection pursuant to which the stockholder would be obligated, as a result of the
corporate action, to accept money or scrip rather than receive a fraction of a share in exchange for the cancellation of all the stockholder’s outstanding
shares, except where the stockholder would not be entitled to receive such payment pursuant to NRS 78.205, 78.2055 or 78.207. A dissent pursuant to this
paragraph applies only to the fraction of a share, and the stockholder is entitled only to obtain payment of the fair value of the fraction of a share.

2. A stockholder who is entitled to dissent and obtain payment pursuant to NRS 92A.300 to 92A.500, inclusive, must not challenge the
corporate action creating the entitlement unless the action is unlawful or constitutes or is the result of actual fraud against the stockholder or the
domestic corporation.

3. Subject to the limitations in this subsection, from and after the effective date of any corporate action described in subsection 1, no
stockholder who has exercised the right to dissent pursuant to NRS 92A.300 to 92A.500, inclusive, is entitled to vote his or her shares for any purpose or
to receive payment of dividends or any other distributions on shares. This subsection does not apply to dividends or other distributions payable to
stockholders on a date before the effective date of any corporate action from which the stockholder has dissented. If a stockholder exercises the right to
dissent with respect to a corporate action described in paragraph (f) of subsection 1, the restrictions of this subsection apply only to the shares to be
converted into a fraction of a share and the dividends and distributions to those shares.

(Added to NRS by 1995, 2087; A 2001, 1414, 3199; 2003, 3189; 2005, 2204; 2007, 2438; 2009, 1721; 2011, 2814; 2019, 109)

NRS 92A.390 Limitations on right of dissent: Stockholders of certain classes or series; action of stockholders not required for plan of merger;
shares of stock not issued and outstanding on date of first announcement of proposed action.

1. There is no right of dissent pursuant to paragraph (a), (b), (c) or (f) of subsection 1 of NRS 92A.380 in favor of stockholders of any class
or series which is:

(a) A covered security under section 18(b)(1)(A) or (B) of the Securities Act of 1933, 15 U.S.C. § 77r(b)(l)(A) or (B), as amended;
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(b) Traded in an organized market and has at least 2,000 stockholders and a market value of at least $20,000,000, exclusive of the value
of such shares held by the corporation’s subsidiaries, senior executives, directors and beneficial stockholders owning more than 10 percent of such
shares; or

(c) Issued by an open end management investment company registered with the Securities and Exchange Commission under the
Investment Company Act of 1940, 15 U.S.C. §§ 80a-1 et seq., as amended, and which may be redeemed at the option of the holder at net asset value,

 unless the articles of incorporation of the corporation issuing the class or series or the resolution of the board of directors
approving the plan of merger, conversion or exchange expressly provide otherwise.

2. The applicability of subsection 1 must be determined as of:

(a) The record date fixed to determine the stockholders entitled to receive notice of and to vote at the meeting of stockholders to act
upon the corporate action requiring dissenter’s rights; or

(b) The day before the effective date of such corporate action if there is no meeting of stockholders.

3. Subsection 1 is not applicable and dissenter’s rights are available pursuant to NRS 92A.380 for the holders of any class or series of
shares who are required by the terms of the corporate action to accept for such shares anything other than:

(a) Cash;

(b) Any security or other proprietary interest of any other entity, including, without limitation, shares, equity interests or contingent
value rights, that satisfies the standards set forth in subsection 1 at the time the corporate action becomes effective; or

(c) Any combination of paragraphs (a) and (b).

4. There is no right of dissent for any holders of stock of the surviving domestic corporation if the plan of merger does not require action of
the stockholders of the surviving domestic corporation under NRS 92A.130.

5. There is no right of dissent for any holders of stock of the parent domestic corporation if the plan of merger does not require action of the
stockholders of the parent domestic corporation under NRS 92A. 180.

6. There is no right of dissent with respect to any share of stock that was not issued and outstanding on the date of the first announcement
to the news media or to the stockholders of the terms of the proposed action requiring dissenter’s rights.

(Added to NRS by 1995, 2088; A 2009, 1722; 2013, 1285; 2019, 110, 2495)

NRS 92A.400 Limitations on right of dissent: Assertion as to portions only to shares registered to stockholder; assertion by beneficial
stockholder.

1. A stockholder of record may assert dissenter’s rights as to fewer than all of the shares registered in his or her name only if the
stockholder of record dissents with respect to all shares of the class or series beneficially owned by any one person and notifies the subject corporation
in writing of the name and address of each person on whose behalf the stockholder of record asserts dissenter’s rights. The rights of a partial dissenter
under this subsection are determined as if the shares as to which the partial dissenter dissents and his or her other shares were registered in the names of
different stockholders.
 

C-4

PA01612



Table of Contents

2. A beneficial stockholder may assert dissenter’s rights as to shares held on his or her behalf only if the beneficial stockholder:

(a) Submits to the subject corporation the written consent of the stockholder of record to the dissent not later than the time the
beneficial stockholder asserts dissenter’s rights; and

(b) Does so with respect to all shares of which he or she is the beneficial stockholder or over which he or she has power to direct the
vote.

(Added to NRS by 1995, 2089; A 2009, 1723)

NRS 92A.410 Notification of stockholders regarding right of dissent.

1. If a proposed corporate action creating dissenter’s rights is submitted to a vote at a stockholders’ meeting, the notice of the meeting must
state that stockholders are, are not or may be entitled to assert dissenter’s rights under NRS 92A.300 to 92A.500, inclusive. If the domestic corporation
concludes that dissenter’s rights are or may be available, a copy of NRS 92A.300 to 92A.500, inclusive, must accompany the meeting notice sent to those
stockholders of record entitled to exercise dissenter’s rights.

2. If the corporate action creating dissenter’s rights is taken by written consent of the stockholders or without a vote of the stockholders,
the domestic corporation shall notify in writing all stockholders of record entitled to assert dissenter’s rights that the action was taken and send them the
dissenter’s notice described in NRS 92A.430.

(Added to NRS by 1995, 2089; A 1997, 730; 2009, 1723; 2013, 1286; 2019, 111)

NRS 92A.420 Prerequisites to demand for payment for shares.

1. If a proposed corporate action creating dissenter’s rights is submitted to a vote at a stockholders’ meeting, a stockholder who wishes to
assert dissenter’s rights with respect to any class or series of shares:

(a) Must deliver to the subject corporation, before the vote is taken, written notice of the stockholder’s intent to demand payment for
his or her shares if the proposed action is effectuated; and

(b) Must not vote, or cause or permit to be voted, any of his or her shares of such class or series in favor of the proposed action.

2. If a proposed corporate action creating dissenter’s rights is taken by written consent of the stockholders, a stockholder who wishes to
assert dissenter’s rights with respect to any class or series of shares must not consent to or approve the proposed corporate action with respect to such
class or series.

3. A stockholder who does not satisfy the requirements of subsection l or 2 and NRS 92A.400 is not entitled to payment for his or her
shares under this chapter.

(Added to NRS by 1995, 2089; A 1999, 1631; 2005, 2204; 2009, 1723; 2013, 1286)

NRS 92A.430 Dissenter’s notice: Delivery to stockholders entitled to assert rights; contents.

1. The subject corporation shall deliver a written dissenter ‘s notice to all stockholders of record entitled to assert dissenter’s rights in
whole or in part, and any beneficial stockholder who has previously asserted dissenter’s rights pursuant to NRS 92A.400.
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2. The dissenter’s notice must be sent no later than 10 days after the effective date of the corporate action specified in NRS 92A.380, and
must:

(a) State where the demand for payment must be sent and where and when certificates, if any, for shares must be deposited;

(b) Inform the holders of shares not represented by certificates to what extent the transfer of the shares will be restricted after the
demand for payment is received;

(c) Supply a form for demanding payment that includes the date of the first announcement to the news media or to the stockholders
of the terms of the proposed action and requires that the person asserting dissenter’s rights certify whether or not the person acquired beneficial
ownership of the shares before that date;

(d) Set a date by which the subject corporation must receive the demand for payment, which may not be less than 30 nor more than 60
days after the date the notice is delivered and state that the stockholder shall be deemed to have waived the right to demand payment with respect to the
shares unless the form is received by the subject corporation by such specified date; and

(e) Be accompanied by a copy of NRS 92A.300 to 92A.500, inclusive.

(Added to NRS by 1995, 2089; A 2005, 2205; 2009, 1724; 2013, 1286)

NRS 92A.440 Demand for payment and deposit of certificates; loss of rights of stockholder; withdrawal from appraisal process.

1. A stockholder who receives a dissenter’s notice pursuant to NRS 92A.430 and who wishes to exercise dissenter’s rights must:

(a) Demand payment;

(b) Certify whether the stockholder or the beneficial owner on whose behalf he or she is dissenting, as the case may be, acquired
beneficial ownership of the shares before the date required to be set forth in the dissenter’s notice for this certification; and

(c) Deposit the stockholder’s certificates, if any, in accordance with the terms of the notice.

2. If a stockholder fails to make the certification required by paragraph (b) of subsection 1, the subject corporation may elect to treat the
stockholder’s shares as after-acquired shares under NRS 92A.470.

3. Once a stockholder deposits that stockholder’s certificates or, in the case of uncertified shares makes demand for payment, that
stockholder loses all rights as a stockholder, unless the stockholder withdraws pursuant to subsection 4.

4. A stockholder who has complied with subsection 1 may nevertheless decline to exercise dissenter’s rights and withdraw from the
appraisal process by so notifying the subject corporation in writing by the date set forth in the dissenter’s notice pursuant to NRS 92A.430. A
stockholder who fails to so withdraw from the appraisal process may not thereafter withdraw without the subject corporation’s written consent.

5. The stockholder who does not demand payment or deposit his or her certificates where required, each by the date set forth in the
dissenter’s notice, is not entitled to payment for his or her shares under this chapter.

(Added to NRS by 1995, 2090; A 1997, 730; 2003, 3189; 2009, 1724)
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NRS 92A.450 Uncertificated shares: Authority to restrict transfer after demand for payment. The subject corporation may restrict the transfer of
shares not represented by a certificate from the date the demand for their payment is received.

(Added to NRS by 1995, 2090; A 2009, 1725)

NRS 92A.460 Payment for shares: General requirements.

1. Except as otherwise provided in NRS 92A.470, within 30 days after receipt of a demand for payment pursuant to NRS 92A.440, the subject
corporation shall pay in cash to each dissenter who complied with NRS 92A.440 the amount the subject corporation estimates to be the fair value of the
dissenter’s shares, plus accrued interest. The obligation of the subject corporation under this subsection may be enforced by the district court:

(a) Of the county where the subject corporation’s principal office is located;

(b) If the subject corporation’s principal office is not located in this State, in the county in which the corporation’s registered office is
located; or

(c) At the election of any dissenter residing or having its principal or registered office in this State, of the county where the dissenter
resides or has its principal or registered office.

 The court shall dispose of the complaint promptly.

2. The payment must be accompanied by:

(a) The subject corporation’s balance sheet as of the end of a fiscal year ending not more than 16 months before the date of payment,
a statement of income for that year, a statement of changes in the stockholders’ equity for that year or, where such financial statements are not
reasonably available, then such reasonably equivalent financial information and the latest available quarterly financial statements, if any;

(b) A statement of the subject corporation’s estimate of the fair value of the shares; and

(c) A statement of the dissenter’s rights to demand payment under NRS 92A.480 and that if any such stockholder does not do so
within the period specified, such stockholder shall be deemed to have accepted such payment in full satisfaction of the corporation’s obligations under
this chapter.

(Added to NRS by 1995, 2090; A 2007, 2704; 2009, 1725; 2013, 1287)

NRS 92A.470 Withholding payment for shares acquired on or after date of dissenter’s notice: General requirements.

1. A subject corporation may elect to withhold payment from a dissenter unless the dissenter was the beneficial owner of the shares before
the date set forth in the dissenter’s notice as the first date of any announcement to the news media or to the stockholders of the terms of the proposed
action.

2. To the extent the subject corporation elects to withhold payment, within 30 days after receipt of a demand for payment pursuant to NRS
92A.440, the subject corporation shall notify the dissenters described in subsection 1:

(a) Of the information required by paragraph (a) of subsection 2 of NRS 92A.460;

(b) Of the subject corporation’s estimate of fair value pursuant to paragraph (b) of subsection 2 of NRS 92A.460;
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(c) That they may accept the subject corporation’s estimate of fair value, plus interest, in full satisfaction of their demands or demand
appraisal under NRS 92A.480;

(d) That those stockholders who wish to accept such an offer must so notify the subject corporation of their acceptance of the offer
within 30 days after receipt of such offer; and

(e) That those stockholders who do not satisfy the requirements for demanding appraisal under NRS 92A.480shall be deemed to have
accepted the subject corporation’s offer.

3. Within 10 days after receiving the stockholder’s acceptance pursuant to subsection 2, the subject corporation shall pay in cash the
amount offered under paragraph (b) of subsection 2 to each stockholder who agreed to accept the subject corporation’s offer in full satisfaction of the
stockholder’s demand.

4. Within 40 days after sending the notice described in subsection 2, the subject corporation shall pay in cash the amount offered under
paragraph (b) of subsection 2 to each stockholder described in paragraph (e) of subsection 2.

(Added to NRS by 1995, 2091; A 2009, 1725; 2013, 1287)

NRS 92A.480 Dissenter’s estimate of fair value: Notification of subject corporation; demand for payment of estimate.

1. A dissenter paid pursuant to NRS 92A.460 who is dissatisfied with the amount of the payment may notify the subject corporation in
writing of the dissenter’s own estimate of the fair value of his or her shares and the amount of interest due, and demand payment of such estimate, less
any payment pursuant to NRS 92A.460. A dissenter offered payment pursuant to NRS 92A.470 who is dissatisfied with the offer may reject the offer
pursuant to NRS 92A.470 and demand payment of the fair value of his or her shares and interest due.

2. A dissenter waives the right to demand payment pursuant to this section unless the dissenter notifies the subject corporation of his or
her demand to be paid the dissenter’s stated estimate of fair value plus interest under subsection 1 in writing within 30 days after receiving the subject
corporation’s payment or offer of payment under NRS 92A.460 or 92A.470 and is entitled only to the payment made or offered.

(Added to NRS by 1995, 2091; A 2009, 1726)

NRS 92A.490 Legal proceeding to determine fair value: Duties of subject corporation; powers of court; rights of dissenter.

1. If a demand for payment pursuant to NRS 92A.480 remains unsettled, the subject corporation shall commence a proceeding within 60
days after receiving the demand and petition the court to determine the fair value of the shares and accrued interest. If the subject corporation does not
commence the proceeding within the 60-day period, it shall pay each dissenter whose demand remains unsettled the amount demanded by each dissenter
pursuant to NRS 92A.480 plus interest.

2. A subject corporation shall commence the proceeding in the district court of the county where its principal office is located in this State.
If the principal office of the subject corporation is not located in this State, the right to dissent arose from a merger, conversion or exchange and the
principal office of the surviving entity, resulting entity or the entity whose shares were acquired, whichever is applicable, is located in this State, it shall
commence the proceeding in the county where the principal office of the surviving entity, resulting entity or the entity whose shares were acquired is
located. In all other cases, if the principal office of the subject corporation is not located in this State, the subject corporation shall commence the
proceeding in the district court in the county in which the corporation’s registered office is located.
 

C-8

PA01616



Table of Contents

3. The subject corporation shall make all dissenters, whether or not residents of Nevada, whose demands remain unsettled, parties to the
proceeding as in an action against their shares. All parties must be served with a copy of the petition. Nonresidents may be served by registered or
certified mail or by publication as provided by law.

4. The jurisdiction of the court in which the proceeding is commenced under subsection 2 is plenary and exclusive. The court may appoint
one or more persons as appraisers to receive evidence and recommend a decision on the question of fair value. The appraisers have the powers described
in the order appointing them, or any amendment thereto. The dissenters are entitled to the same discovery rights as parties in other civil proceedings.

5. Each dissenter who is made a party to the proceeding is entitled to a judgment:

(a) For the amount, if any, by which the court finds the fair value of the dissenter’s shares, plus interest, exceeds the amount paid by
the subject corporation; or

(b) For the fair value, plus accrued interest, of the dissenter’s after-acquired shares for which the subject corporation elected to
withhold payment pursuant to NRS 92A.470.

(Added to NRS by 1995, 2091; A 2007, 2705; 2009, 1727; 2011, 2815; 2013, 1288)

NRS 92A.500 Assessment of costs and fees in certain legal proceedings.

1. The court in a proceeding to determine fair value shall determine all of the costs of the proceeding, including the reasonable
compensation and expenses of any appraisers appointed by the court. The court shall assess the costs against the subject corporation, except that the
court may assess costs against all or some of the dissenters, in amounts the court finds equitable, to the extent the court finds the dissenters acted
arbitrarily, vexatiously or not in good faith in demanding payment.

2. The court may also assess the fees and expenses of the counsel and experts for the respective parties, in amounts the court finds
equitable:

(a) Against the subject corporation and in favor of all dissenters if the court finds the subject corporation did not substantially
comply with the requirements of NRS 92A.300 to 92A.500, inclusive; or

(b) Against either the subject corporation or a dissenter in favor of any other party, if the court finds that the party against whom the
fees and expenses are assessed acted arbitrarily, vexatiously or not in good faith with respect to the rights provided by NRS 92A.300 to 92A.500,
inclusive.

3. If the court finds that the services of counsel for any dissenter were of substantial benefit to other dissenters similarly situated, and that
the fees for those services should not be assessed against the subject corporation, the court may award to those counsel reasonable fees to be paid out
of the amounts awarded to the dissenters who were benefited.

4. In a proceeding commenced pursuant to NRS 92A.460, the court may assess the costs against the subject corporation, except that the
court may assess costs against all or some of the dissenters who are parties to the proceeding, in amounts the court finds equitable, to the extent the
court finds that such parties did not act in good faith in instituting the proceeding.

5. To the extent the subject corporation fails to make a required payment pursuant to NRS 92A.460, 92A.470 or 92A.480, the dissenter may
bring a cause of action directly for the amount owed and, to the extent the dissenter prevails, is entitled to recover all expenses of the suit.
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6. This section does not preclude any party in a proceeding commenced pursuant to NRS 92A.460 or 92A.490 from applying the provisions
of NRS 17.117 or N.R.C.P. 68.

(Added to NRS by 1995, 2092; A 2009, 1727; 2015, 2566; 2019, 276)
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James J. Pisanelli, Esq., Bar No. 4027 
JJP@pisanellibice.com 
M. Magali Mercera, Esq., Bar No. 11742 
MMM@pisanellibice.com 
PISANELLI BICE PLLC 
400 South 7th Street, Suite 300 
Las Vegas, NV 89101 
Telephone: 702.214.2100 
Facsimile: 702.214.2101 
 
Timothy R. Beyer (pro hac vice forthcoming) 
tim.beyer@bclplaw.com 
BRYAN CAVE LEIGHTON PAISNER LLP 
1700 Lincoln Street, Suite 4100 
Denver, Colorado 80203-4541 
Telephone: 303.861.7000 
Facsimile: 303.866.0200 
 
Attorneys for H. MacGregor Clarke and  
David B. Kent 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
OVERBROOK CAPITAL, LLC, on Behalf of 
Itself and All Others Similarly Situated, 
 
 Plaintiff, 
v. 
 
AEROGROW INTERNATIONAL, INC., a 
Nevada Corporation; AGI ACQUISITION 
SUB, INC., a Nevada Corporation; CHRIS 
HAGEDORN, H. MACGREGOR CLARKE, 
DAVID B. KENT, CORY MILLER, 
PATRICIA M. ZIEGLER, PETER SUPRON, 
SMG GROWING MEDIA, INC., and 
SCOTTS MIRACLE-GRO COMPANY, 
 Defendants. 
 

Lead Case No.: A-21-827665-B 
Department No.: XI 
 
(Consolidated with Case Nos. A-21-827745-B, 
and A-21-829854-B) 
 
 
DEFENDANTS H. MACGREGOR 
CLARKE AND DAVID B. KENT'S 
JOINDER TO AEROGROW 
INTERNATIONAL, INC.'S OPPOSITION 
TO JOINT MOTION TO 
COMPEL/DETERMINE COMPLIANCE 
WITH NRS 92A, OR ALTERNATIVELY, 
INJUNCTIVE RELIEF ON AN ORDER 
SHORTENING TIME 
 

AND ALL RELATED CLAIMS. 
 

 
/ / / 
 
  

Case Number: A-21-827665-B

Electronically Filed
4/7/2021 2:19 PM
Steven D. Grierson
CLERK OF THE COURT
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 Defendants H. Macgregor Clarke and David B. Kent (collectively, "Defendants"), by and 

through their counsel of record, the law firms of PISANELLI BICE PLLC and Bryan Cave 

Leighton Paisner LLP, hereby file their Joinder to Defendant Aerogrow International, Inc.'s 

("AeroGrow") Opposition to Joint Motion to Compel/Determine Compliance with NRS 92A, or 

Alternatively, Injunctive Relief on an Order Shortening Time (the "Motion to Compel"). 

 As an initial matter, Plaintiff and Plaintiff-Intervenors do not bring the Motion to Compel 

against Defendants. See Mot. to Compel at 5:23-24 ("Plaintiff has also asserted that AeroGrow 

violated Nevada's Dissenter's Rights Statute"); 18:8-14 (requesting this Court compel only 

AeroGrow's compliance with Nevada's dissenter's rights statutes). Nor could they properly bring 

the Motion to Compel against Defendants. First, no plaintiff asserts declaratory relief against 

Defendants related to the dissenter's rights statute. See id. at 5:23-24. First Am. Compl., filed in 

Case No. A-21-829854-B on March 15, 2021, ¶ 201 (requesting declaratory judgment that only 

AeroGrow has violated the dissenter's rights statute). Second, even if any plaintiff sought 

declaratory relief against the Defendants, such a claim and related relief would not be proper in any 

event because only AeroGrow is responsible for the dissenter's process to its shareholders. See, e.g., 

NRS § 92A.335 (defining a "subject corporation" as "the domestic corporation which is the issuer 

of the shares held by a dissenter before the corporate action creating the dissenter's rights becomes 

effective"); NRS § 92A.430 (requiring the subject corporation to deliver dissenter's notices to 

certain stockholders); NRS § 92A.460 (requiring the subject corporation to pay for shares of 

shareholders that have met certain statutory requirements and deadlines). As a result, Defendants 

need not respond to or oppose the Motion to Compel. 

 To the extent Defendants are required to respond or oppose the Motion to Compel, pursuant 

to EDCR 2.20, Defendants hereby join, in full, the arguments and points and authorities briefed in 

the above-referenced Opposition. Defendants hereby incorporate by reference the arguments and 

evidence set forth in and attached to the Opposition, as if fully set forth herein, and any oral 

argument of counsel at the time of the hearing. 
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 Defendants further dispute each and every one of the allegations of and claims for breaches 

of fiduciary duty and/or aiding and abetting breach of fiduciary duty related to the Transaction.1 

Those allegations and claims are irrelevant to the narrow issues before this Court via the Motion to 

Compel. Defendants will respond to those allegations and claims in their forthcoming Motion to 

Dismiss to be filed on or before April 16, 2021, as set forth in the stipulation and order setting a 

briefing schedule, entered on March 17, 2021 in the Lead Case.2 

 Further, Defendants otherwise dispute each and every other one of the allegations contained 

in any pleading filed against the Defendants in any of the consolidated Nicoya, Overbrook, and 

Radoff actions. Defendants expressly reserve all rights, defenses, arguments, or claims, including 

those related to the Court's jurisdiction over them, that they may have to the Consolidated 

Complaint and any other pleading filed in any of the consolidated Nicoya, Overbrook, and Radoff 

actions. 

 DATED this 7th day of April 2021. 

PISANELLI BICE PLLC 
 
 
By:  /s/ M. Magali Mercera   

James J. Pisanelli, Esq., Bar No. 4027 
M. Magali Mercera, Esq., Bar No. 11742 
PISANELLI BICE PLLC 
400 South 7th Street, Suite 300 
Las Vegas, NV 89101 

 
Timothy R. Beyer (pro hac vice forthcoming) 
BRYAN CAVE LEIGHTON PAISNER LLP 
1700 Lincoln Street, Suite 4100 
Denver, Colorado 80203-4541 
 

Attorneys for H. MacGregor Clarke and David B. Kent 
 

 

 
1 Capitalized terms not otherwise defined herein have the same meaning as defined in the 
Opposition to the Motion to Compel. 
 
2 On March 25, 2021, pursuant to the February 18, 2021 consolidation stipulation and order, 
this Court entered an order upon the stipulation of Lead Plaintiff and all Defendants that states that 
Defendants need not answer or respond to the first three counts in the Radoff First Amended 
Complaint.  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC and that, on this 

7th day of April 2021, I caused to be served a true and correct copy of the above and foregoing 

DEFENDANTS H. MACGREGOR CLARKE AND DAVID B. KENT'S JOINDER TO 

AEROGROW INTERNATIONAL, INC.'S OPPOSITION TO JOINT MOTION TO 

COMPEL/DETERMINE COMPLIANCE WITH NRS 92A, OR ALTERNATIVELY, 

INJUNCTIVE RELIEF ON AN ORDER SHORTENING TIME electronically via the Court's 

e-filing/e-service system to all parties currently on the electronic service list as of this date. 

 
 

 /s/ Cinda Towne    
An employee of PISANELLI BICE PLLC 
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JOPP 
KIRK B. LENHARD, ESQ., NV Bar No. 1437
klenhard@bhfs.com
MAXIMILIEN D. FETAZ, ESQ., NV Bar No. 12737 
mfetaz@bhfs.com
TRAVIS F. CHANCE, ESQ., NV Bar No. 13800 
tchance@bhfs.com
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

MARJORIE P. DUFFY, ESQ. (pro hac vice submitted) 
mpduffy@jonesday.com
JONES DAY  
325 John H. McConnell Boulevard, Suite 600 
Columbus, OH 43215 
Telephone:  614.469.3939 

ASHLEY F. HEINTZ, ESQ. (pro hac vice) 
aheintz@jonesday.com
JONES DAY  
1420 Peachtree Street, N.E., Suite 800 
Atlanta, GA 30309 
Telephone:  404.521.3939

Attorneys for Defendants AeroGrow International, Inc., 
AGI Acquisition Sub, Inc., SMG Growing Media, Inc., The 
Scotts Miracle-Gro Company, Chris Hagedorn, Cory 
Miller, Patricia M. Ziegler, James Hagedorn, and Peter 
Supron

DISTRICT COURT 

CLARK COUNTY, NEVADA 

OVERBROOK CAPITAL LLC, on Behalf of 
Itself and All Others Similarly Situated, 

Plaintiffs, 

v. 

AEROGROW INTERNATIONAL, INC., 
CHRIS HAGEDORN, H. MACGREGOR 
CLARKE, DAVID B. KENT, CORY MILLER, 
PATRICIA M. ZIEGLER, SMG GROWING 
MEDIA, INC., and SCOTTS MIRACLE-GRO 
COMPANY,  

Defendants.  

CASE NO.:  A-21-827665-B (Lead Case)
DEPT NO.:  XI 

THE SCOTTS DEFENDANTS’ 
JOINDER TO AEROGROW 
INTERNATIONAL, INC.’S 

OPPOSITION TO JOINT MOTION TO 
COMPEL/DETERMINE 

COMPLIANCE WITH NRS 92A, OR 
ALTERNATIVELY, INJUNCTIVE 

RELIEF ON AN ORDER 
SHORTENING TIME 

Hearing Date: April 19, 2021 
Hearing Time: 9:00 A.M. 

Case Number: A-21-827665-B

Electronically Filed
4/7/2021 1:42 PM
Steven D. Grierson
CLERK OF THE COURT
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NICOYA CAPITAL, LLC, on behalf of itself 
and all other similarly situated, 

Plaintiffs, 

v. 

CHRIS HAGEDORN, H. MACGREGOR 
CLARKE, DAVID B. KENT, CORY MILLER, 
PATRICIA M. ZIEGLER, JAMES 
HAGEDORN, PETER SUPRON, 

and 

AEROGROW INTERNATIONAL, INC., a 
Nevada Corporation, and AGI ACQUISITION 
SUB, INC., a Nevada Corporation, SMG 
GROWING MEDIA, INC., an Ohio 
Corporation, and SCOTTS MIRACLE-GRO 
COMPANY, an Ohio Corporation,  

Defendants.

CASE NO.:  A-21-827745-B

BRADLEY LOUIS RADOFF,

Plaintiff, 

v. 

CHRIS HAGEDORN, an individual; H. 
MACGREGOR CLARKE, an individual; 
DAVID B. KENT, an individual; CORY 
MILLER, an individual; PATRICIA M. 
ZIEGLER, individual; JAMES HAGEDORN, 
an individual; PETER SUPRON, an individual; 
AEROGROW INTERNATIONAL, INC., a 
Nevada Corporation; AGI ACQUISITION 
SUB, INC., a Nevada Corporation; SMG 
GROWING MEDIA, INC., an Ohio 
Corporation; THE SCOTTS MIRACLE-GRO 
COMPANY, an Ohio Corporation; DOES I 
through X, inclusive; and ROE 
CORPORATIONS I through X, inclusive. 

Defendants.

CASE NO.: A-21-829854-B

Defendants AGI ACQUISITION SUB, INC., SMG GROWING MEDIA, INC., THE 

SCOTTS MIRACLE-GRO COMPANY, CHRIS HAGEDORN, CORY MILLER, PATRICIA M. 

ZIEGLER, JAMES HAGEDORN, and PETER SUPRON (collectively, the “Scotts Defendants”), 

by and through their counsel of record, the law firms of Brownstein Hyatt Farber Schreck, LLP and 

Jones Day, hereby file their Joinder to Defendant AEROGROW INTERNATIONAL, INC.’s 
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(“AeroGrow”) Opposition to Joint Motion to Compel/Determine Compliance with NRS 92A, or 

Alternatively, Injunctive Relief on an Order Shortening Time (the “Motion to Compel”). 

As an initial matter, Plaintiff and Plaintiff-Intervenors do not bring the Motion to Compel 

against the Scotts Defendants. See Mot. to Compel, at 5:23-24 (“Plaintiff has also asserted that 

AeroGrow violated Nevada’s Dissenter’s Rights Statute”); 18:8-14 (requesting this Court compel 

only AeroGrow’s compliance with Nevada’s dissenter’s rights statutes). Nor could they properly 

bring the Motion to Compel against the Scotts Defendants. First, no plaintiff asserts declaratory 

relief against the Scotts Defendants related to the dissenter’s rights statute. See id., at 5:23-24. First 

Am. Compl., filed in Case No. A-21-829854-B on March 15, 2021, at ¶ 201 (requesting declaratory 

judgment that only AeroGrow has violated the dissenter’s rights statute). Second, even if any 

plaintiff sought declaratory relief against the Scotts Defendants, such a claim and related relief 

would not be proper in any event because only AeroGrow is responsible for the dissenter’s process 

to its shareholders. See, e.g., NRS 92A.335 (defining a “subject corporation” as “the domestic 

corporation which is the issuer of the shares held by a dissenter before the corporate action creating 

the dissenter’s rights becomes effective”); NRS 92A.430 (requiring the subject corporation to 

deliver dissenter’s notices to certain stockholders); NRS 92A.460 (requiring the subject 

corporation to pay for shares of shareholders that have met certain statutory requirements and 

deadlines). As a result, the Scotts Defendants need not respond to or oppose the Motion to Compel. 

To the extent the Scotts Defendants are required to respond or oppose the Motion to 

Compel, pursuant to EDCR 2.20, the Scotts Defendants hereby join, in full, the arguments and 

points and authorities briefed in the above-referenced Opposition. The Scotts Defendants hereby 

incorporate by reference the arguments and evidence set forth in and attached to the Opposition, as 

if fully set forth herein, and any oral argument of counsel at the time of the hearing. 

The Scotts Defendants further dispute each and every one of the allegations of and claims 

for breaches of fiduciary duty and/or aiding and abetting breach of fiduciary duty related to the 

Transaction.1  Those allegations and claims are irrelevant to the narrow issues before this Court via 

1  Capitalized terms not otherwise defined herein have the same meaning as defined in the 
Opposition to the Motion to Compel. 
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the Motion to Compel. The Scotts Defendants will respond to those allegations and claims in their 

forthcoming Motion to Dismiss to be filed on or before April 16, 2021, as set forth in the stipulation 

and order setting a briefing schedule, entered on March 17, 2021 in the Lead Case.2

Further, the Scotts Defendants otherwise dispute each and every other one of the allegations 

contained in any pleading filed against the Scotts Defendants in any of the consolidated Nicoya, 

Overbrook, and Radoff actions. The Scotts Defendants expressly reserve all rights, defenses, 

arguments, or claims, including those related to the Court’s jurisdiction over them, that they may 

have to the Consolidated Complaint and any other pleading filed in any of the consolidated Nicoya, 

Overbrook, and Radoff actions. 

DATED this 7th day of April, 2021. 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 

BY: /s/ Maximilien D. Fetaz
KIRK B. LENHARD, ESQ. 
MAXIMILIEN D. FETAZ, ESQ. 
TRAVIS F. CHANCE, ESQ.  

MARJORIE P. DUFFY, ESQ. 
(pro hac vice submitted) 
ASHLEY F. HEINTZ, ESQ. 
(pro hac vice) 
JONES DAY 

Attorneys for Defendants AeroGrow International, Inc., 
AGI Acquisition Sub, Inc., SMG Growing Media, Inc., 
The Scotts Miracle-Gro Company, Chris Hagedorn, 
Cory Miller, Patricia M. Ziegler, James Hagedorn, and 
Peter Supron

2 On March 25, 2021, pursuant to the February 18, 2021 consolidation stipulation and order, this 
Court entered an order upon the stipulation of Lead Plaintiff and all Defendants that states that 
Defendants need not answer or respond to the first three counts in the Radoff First Amended 
Complaint. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP and 

pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a true and 

correct copy of the foregoing THE SCOTTS DEFENDANTS’ JOINDER TO AEROGROW 

INTERNATIONAL, INC.’S OPPOSITION TO JOINT MOTION TO 

COMPEL/DETERMINE COMPLIANCE WITH NRS 92A, OR ALTERNATIVELY, 

INJUNCTIVE RELIEF ON AN ORDER SHORTENING TIME to be submitted electronically 

to all parties currently on the electronic service list on April 7, 2021.   

/s/ Wendy Cosby 
an employee of Brownstein Hyatt Farber Schreck, LLP 
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SUPPL 
J. ROBERT SMITH 
Nevada Bar No. 10992 
KENDRA J. JEPSEN 
Nevada Bar No. 14065 
SIMONS HALL JOHNSTON PC 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Telephone: (775) 785-0088 
 
Attorneys for Proposed Plaintiff-Intervenors 
 
 
 
 
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

BRADLEY LOUIS RADOFF, 

Plaintiff, 

v. 

AEROGROW INTERNATIONAL, INC. 

Defendants. 

Case No.: A-21-829854-B (Sub) 

 A-21-827665-B (Lead) 

  A-21-827745-B (Sub) 

Department 11 

 

SUPPLEMENT TO MOTION TO INTERVENE 

 Plaintiff-Intervenors, by and through their counsel of record, Simons Hall Johnston, hereby 

submit the following supplement to the Motion to Intervene (‘the Motion”).  Counsel inadvertently 

failed to include two additional Plaintiff-Intervenors:  Jack Walker and Stephen Kaye.  Mr. Walker 

and Mr. Kaye are beneficial owners of certain shares of AeroGrow International, Inc.’s stock who 

are similarly situated to that of the other Plaintiff-Intervenors.1  Plaintiff-Intervenors hereby 

 
1 Mr. Walker and Mr. Kaye are also stockholders of record with respect to other blocks of stock, and 
therefore seek to intervene in this action only with respect to their beneficially owned shares.  

Case Number: A-21-827665-B

Electronically Filed
4/8/2021 5:09 PM
Steven D. Grierson
CLERK OF THE COURT
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supplement their Motion to Intervene to include Jack Walker and Stephen Kaye as additional 

Plaintiff-Intervenors.   

AFFIRMATION:  The undersigned do hereby affirm that the preceding document does 

not contain the social security number of any person. 

DATED this 8th day of April, 2021. 

SIMONS HALL JOHNSTON PC 

_________________________________ 
J. ROBERT SMITH (NSB #10992)
KENDRA J. JEPSEN (NSB #14065)
6490 S. McCarran Blvd., Ste. F-46
Reno, Nevada 89509
Telephone:  (775) 785-0088

Attorneys for Proposed Plaintiff-Intervenors 

/s/ J. Robert Smith
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CERTIFICATE OF SERVICE 

I, Kiley P. Rasmussen, declare: 

I am employed in the City of Reno, County of Washoe, State of Nevada by the law offices 

of Simons Hall Johnston PC.  My business address is 6490 S. McCarran Blvd., Ste. F-46, Reno, 

Nevada 89509.  I am over the age of 18 years and not a party to this action. 

On April 8, 2021, I served the foregoing SUPPLEMENT TO MOTION TO INTERVENE 

by causing the document to be served via electronic service through the Court’s CM ECF electronic 

filing system, addressed as follows: 

Terry A. Coffing 
Alexander K. Calaway 
Marquis Aurbach Coffing 
10001 Park Run Drive 
Las Vegas, NV 89145 
(702) 942-2136

M. Magali Mercera
mmm@pisanellibice.com

James J. Pisanelli 
lit@pisanellibice.com 

Cinda Towne 
cct@pisanellibice.com  

DATED this 8th day of April, 2021. 

. 
An Employee of Simons Hall Johnston PC 

/s/ Kiley P. Rasmussen
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MARQUIS AURBACH COFFING 

Terry A. Coffing, Esq. 

Nevada Bar No. 4949 

Alexander K. Calaway, Esq. 

Nevada Bar No. 15188 

10001 Park Run Drive 

Las Vegas, Nevada 89145 

Telephone: (702) 382-0711 

Facsimile: (702) 382-5816 

tcoffing@maclaw.com  

acalaway@maclaw.com  

Attorneys for Plaintiff  

 

SIMONS HALL JOHNSTON PC 
J. Robert Smith, Esq.  
Nevada Bar No. 10992 
Kendra J. Jepsen, Esq.   
Nevada Bar No. 14065 
6490 S. McCarran Blvd., Ste. F-46 
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I through X, inclusive. 

Defendants. 

 
 

PLAINTIFF BRADLEY LOUIS RADOFF AND PLAINTIFF-INTERVENORS’ 
JOINT REPLY IN SUPPORT OF THEIR MOTION TO COMPEL/DETERMINE 

COMPLIANCE WITH NRS 92A, OR ALTERNATIVELY, INJUNCTIVE RELIEF, 
ON AN ORDER SHORTENING TIME 

Plaintiff Bradley Louis Radoff and Plaintiff-Intervenors (hereinafter “Movants”) 

hereby submit their Reply in Support of their Motion to Compel/Determine Compliance with 

NRS 92A, or Alternatively, Injunctive Relief, on an Order Shortening Time (the “Motion”). 

I. INTRODUCTION 

Movants seek a determination from this Court on when a beneficial stockholder must 

submit a letter of consent from Cede & Co. under NRS 92A.400(2).  That statute states that 

the consent must be submitted “not later than the time the beneficial stockholder asserts 

dissenter’s rights.” Id.  Movants maintain that the statute’s plain language, other statutory 

interpretation principles, and the Model Business Corporation Act (the “Model Act”) upon 

which NRS 92A is based, all support the conclusion that the deadline is the same as the 

deadline to submit a demand for payment. AeroGrow, on the other hand, maintains that the 

deadline to submit the consent is “before the vote [on the merger] is taken.” AeroGrow either 

fails to understand Nevada’s dissenter’s rights statute or is intentionally misleading this Court. 

And given the sophistication of its counsel, it is highly unlikely that it misunderstands the 

statute. The Court should not be misled by AeroGrow’s misrepresentations, false assumptions, 

and irrelevant arguments.  Instead, the Court should see such arguments for what they are: a 

disingenuous and desperate attempt to avoid a finding that AeroGrow violated the provisions 

of NRS 92A.  Because AeroGrow’s opposition does nothing to counter Movants’ arguments, 

the Court should grant Movants’ Motion.   

/ / / 

/ / / 
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II. ARGUMENT 

 

It is well established that the “dissenters' rights statute exists to protect minority 

shareholders from oppressive conduct by the majority.” Pueblo Bancorporation v Lindoe, 

Inc., 63 P 3d 353, 365 (2003); accord Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 10, 62 P.3d 

720, 726-727 (2003) (the Model Act and Nevada’s dissenter’s rights statute are designed to 

protect “minority shareholders from being unfairly impacted by the majority shareholders’ 

decision to approve a merger”).  Significantly, “dissenter's rights statutes are construed 

favorably toward the shareholder” and are to be “given a reasonable construction rather than 

a rigid and technical one.”  Matter of Fair Value of Shares of Bank of Ripley, 184 W. Va. 96, 

100, 399 S.E.2d 678, 682 (1990) (citations omitted).  “Doubts arising from a lack of precision 

or accuracy in the statute should, where possible, be resolved in favor of the dissenting 

shareholder.” Id; see also Sarrouf v. New England Patriots Football Club, Inc., 397 Mass. 

542, 552, 492 N.E.2d 1122, 1129–30 (1986) (dissenter’s rights statutes are “designed to 

provide an equitable, simple, and expeditious remedy to dissenting stockholders” and “should 

not be construed strictly against them”). With these principles in mind, there can be no doubt 

that AeroGrow’s position on when the consent letters are due is not only grossly erroneous, 

but intended to suppress the rights of beneficial stockholders in contravention of the law.  As 

explained below, each of AeroGrow’s arguments is without merit and should be rejected.     

A. AEROGROW’S OPPOSITION CONTAINS MISREPRESENTATIONS AND 

FAILS TO ADDRESS KEY ARGUMENTS PRESENTED BY MOVANTS 

 
1. AeroGrow Falsely States That the Plain Language in NRS 92A.400(2) 

Requires Written Consent “Before the Vote” on the Merger. 

 
AeroGrow and Movants agree that the Court should first look to the plain language of 

the statute to determine the deadline when beneficial stockholders are required to deliver the 

consent letters.  AeroGrow, however, intentionally misleads this Court on that plain language. 

Specifically, AeroGrow repeatedly makes the untrue statement that “As the plain language of 

NRS 92A.400(2)(a) and 420(1)(a) make clear, the time for submission of the written consent 
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is ‘before the vote’ on the corporate transaction.  Opp., at 1:6-8 (emphasis added).  Yet, a 

plain reading of both of these statutes reveals that AeroGrow’s statement is a blatant and 

egregious misrepresentation.  

In reality, NRS 92A.400(2)(a) states that the consent letter is due “not later than the 

time the beneficial stockholder asserts dissenter’s rights.”  While NRS 92A.420(1)(a) uses 

the language “before the vote is taken,” it only does so in the context of filing an intent to 

demand payment of shares if the merger is approved.  Thus, despite AeroGrow’s efforts to 

conflate these two different statutory deadlines, the plain language actually reveals otherwise.   

2. AeroGrow Fails to Address Several Critical Arguments in Movants’ 

Motion That Are Fatal to AeroGrow’s Position. 

 

As this Court is aware, it is often more telling what a party fails to say than what it 

does say.  AeroGrow has failed to address several key arguments by Movants.  This comes as 

no surprise, however, because Movants’ arguments cannot be refuted and are fatal to 

AeroGrow’s interpretation of the deadlines in NRS 92A.   

a. A Stockholder Cannot Assert Dissenter’s Rights Before the Merger. 

AeroGrow maintains that the deadline to “assert dissenter’s rights” under NRS 

92A.400(2) is the same as the deadline to submit a notice of intent to demand payment of 

shares under NRS 92A.420(1)(a), which is to occur “before the [merger] vote is taken.”  In 

their Motion, Movants correctly argue that it is impossible to assert dissenter’s rights before 

the merger vote because the vote to approve the merger may fail.  Simply put, until the merger 

is approved, there are no dissenter’s rights.  Therefore, the Legislature could not have intended 

that the deadline to assert dissenter’s rights run before anyone knows if there will even be a 

merger. Accordingly, the deadline to submit the consent letters must be after the merger.  The 

next and only other deadline for stockholders is the deadline to submit the demand for 

payment.  Thus, the only logical deadline to submit the consent letters is the deadline to 

demand payment of shares under NRS 92A.440.   
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In its opposition, AeroGrow fails to explain how a stockholder could assert dissenter’s 

rights on an unknown contingent outcome, when the possibility exists that no dissenter’s rights 

may arise.  In fact, AeroGrow fails to even address this point.  As a result, AeroGrow concedes 

that Movants’ argument is meritorious.  Ozawa v. Vision Airlines, Inc., 125 Nev. 556, 563, 

216 P.3d 788, 793 (2009) (treating a party’s failure to respond to an argument as a concession 

that the argument is meritorious). AeroGrow’ is silent on this issue because it knows that it 

would be nonsensical and absurd for the Legislature to require stockholders to assert 

dissenter’s rights when there may never be a merger. It would be a waste of time and resources.   

 Similarly, and further demonstrating the illogical position taken by AeroGrow, it 

would be a waste of time and resources to require a beneficial stockholder to obtain a consent 

letter from the stockholder of record, DTC/Cede & Co. (hereinafter “Cede”), prior to even 

knowing whether the merger will be approved.  Under AeroGrow’s interpretation, a beneficial 

stockholder must take the time to contact his broker and request that the broker obtain a 

consent letter from Cede.  The broker must then spend time and money preparing a request 

letter to Cede for the consent letter.  Cede must then prepare a consent letter to AeroGrow 

regarding the beneficially owned shares.  This would all be for naught if the merger vote fails, 

which is always possible.  Thus, the only reasonable interpretation is that the consent letters 

are due when the demand for payment forms are due. No other interpretation makes sense.  

b. The Statute Refers to Stockholders as “Dissenters” Only After They 

Submit Their Demand for Payment Forms. 

In their Motion, Movants also point out that NRS 92A refers to stockholders as either 

“stockholders,” “stockholders of record,” or “beneficial stockholders” prior to them 

submitting demand for payment forms under NRS 92A.440.  After the deadline to submit the 

demand for payment forms, the language in the statute changes and refers to the stockholders, 

stockholders of record, and beneficial stockholders as “dissenters.”   Such drastic change in 

language further demonstrates the Legislature’s intent that it is the submission of the demand 

for payment forms under NRS 92A.440 that is the triggering event for the assertion and/or 
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exercise of dissenter’s rights.  AeroGrow also fails to address this argument.  Again, that is 

because AeroGrow otherwise cannot explain this change in language.     

c. AeroGrow Is Silent on the Word “Intent” in NRS 92A.420.   

Movants also argued that the language “before the merger vote is taken” is only used 

in connection with a stockholder (both stockholders of record and beneficial stockholders) 

submitting a “notice of intent to demand payment” of shares under NRS 92A.420(1)(a).  

Movants explained what should be obvious, which is that an intent and an assertion are not 

the same thing.  To be sure, intending to do something is not the equivalent of actually doing 

or asserting it.  Although this should be axiomatic, “intent” is defined as “the act, fact, or an 

instance of intending: purpose, design.” Webster’s Third New International Dictionary 

(1993).  “Intending” is defined as “prospective, aspiring.” Id. In contrast, “assert” is defined 

as “to state or affirm positively, assuredly, plainly or strongly; to demonstrate the existence 

of.” Id. For example, a person’s intent to run for mayor is not the same as asserting they are 

now running for mayor.  

Of course, AeroGrow conveniently fails to mention anywhere in its opposition that the 

deadline set forth in NRS 92A.420 is merely a deadline of “intent,” rather than the deadline 

to “assert” or “exercise” dissenter’s rights.  This is likely because the word “intent” in NRS 

92A.420 entirely undermines AeroGrow’s arguments.  

Moreover, as the Model Act makes clear, and as pointed out in the Motion, the notice 

of intent is simply to allow the corporation to ascertain the universe of potential dissenters, 

who then may or may not elect to assert dissenter’s rights when the demand for payment form 

is due (at least 40 days later).  That is it. The intent deadline is not the same deadline to exercise 

or assert dissenter’s rights.  It is illogical to interpret a deadline to submit one’s notice of intent 

to demand payment as the same deadline to actually assert dissenter’s rights.  Therefore, given 

the foregoing, the deadline to “assert” dissenter’s rights set forth in NRS 92A.400(2) cannot 

be the same deadline as the one to submit the notice of intent to demand payment of shares 
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under NRS 92A.420.  AeroGrow’s silence on this point is telling.   

B. AEROGROW TAKES A CONVOLUTED AND TORTURED PATH IN AN 

ATTEMPT TO CLAIM THE DEADLINE TO ASSERT DISSENTER’S 

RIGHTS IS PRIOR TO THE MERGER VOTE. 

 

As has been stated for centuries, the simplest explanation is usually the right one.1  

Movants have explained Nevada’s dissenter’s rights statute in a logical straightforward 

manner.  AeroGrow, on the other hand, has taken a convoluted and illogical approach in 

attempting to interpret NRS 92A.400(2). Specifically, AeroGrow equates two different 

deadlines with different language, misinterprets different statutory provisions, and disregards 

the Model Act upon which Nevada’s Act is based.  The Court should see through AeroGrow’s 

tortuous and absurd interpretation that the deadline to “assert” dissenter’s rights under NRS 

92A.400(2) is the same deadline to submit a “notice of intent” to demand payment under NRS 

92A.420(1)(a) 

1. AeroGrow’s Reliance on NRS 92.430 Is Not Only Misplaced, it is 

Inconsistent with Nevada Case Law. 

 

Initially, since because AeroGrow cannot reconcile the Legislature’s use of different 

language within the same statute, AeroGrow makes an illogical argument that has already 

been rejected by the Nevada Supreme Court.  Specifically, AeroGrow desperately latches on 

to a clause in NRS 92A.430 as support for its convoluted interpretation.  That statute states 

that the corporation “shall deliver a written dissenter’s notice to all stockholders of record 

entitled to assert dissenter’s rights in whole or in part, and any beneficial stockholder who has 

previously asserted dissenter’s rights pursuant to NRS 92A.400.” AeroGrow contends that 

because it only needs to deliver dissenter notices to those beneficial stockholders who 

previously provided consent letters under NRS 92A.400, that this somehow means the 

deadline for beneficial owners to deliver the consent letter was prior the merger vote.  Not 

only does the statute not say that, but AeroGrow’s interpretation is just plain wrong.   

 
1 Occam’s Razor. 
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NRS 92A.430 simply requires a corporation who has obtained the notices of intent 

from stockholders to then deliver dissenter notice packets to: (i) the stockholders of record; 

and (ii) any beneficial stockholders who had obtained consent letters from Cede before the 

corporation mails the dissenter’s notice. Significantly, with respect to those beneficial 

stockholders who had not yet obtained a consent letter from Cede, the corporation is still 

required to send the dissenter’s notice packet to Cede (as the stockholder of record on behalf 

of the beneficial stockholder). Cede is then supposed to provide the dissenter notice packet to 

the beneficial stockholder.  The beneficial stockholder can then request that Cede provide the 

consent letter required by NRS 92A.400(2).  That is how the process is supposed to work.  

In fact, the Nevada Supreme Court has already explained this process in Smith v. 

Kisorin USA, Inc., 127 Nev. 444, 254 P.3d 636, 641 (2011).  In Kisorin, the Nevada Supreme 

Court declared that the proper procedure under NRS 92A.430 is for the corporation to deliver 

the dissenter notice packet to Cede (as the stockholder of record for the beneficial owners who 

submitted their notices of intent to demand payment of shares), who is then supposed to 

deliver the dissenter notice packet to the beneficial owners.  As the Court stated: 

 
[W]e conclude that the Legislature, in NRS 92A.410 and NRS 92A.430, 
could not have intended to require corporations to send notices to 
stockholders for whom they have no information. Thus, the only 
reasonable interpretation of those statutes is that they require 
corporations to send dissenters' rights notices only to record 
stockholders, who then, in turn, can provide notice to 
the beneficial stockholders for whom they hold the stock in street name. 
[Emphasis added]. 
 

 In Kisorin, the issue before the Court was whether the corporation properly provided 

the dissenter notices.  The Nevada Supreme Court concluded that it had.  In affirming the 

district court’s order granting summary judgment, the Nevada Supreme Court stated: “we 

affirm the summary judgment of the district court because Kisorin properly provided 

the dissenters' rights notice to Cede & Co. as required by Nevada law.” Id. (emphasis added).  
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This process was reiterated in China Energy Corp. v. Hill, No. 3:13-CV-00562-MMD, 

2014 WL 4831940, at *4 (D. Nev. Sept. 29, 2014).  Although this decision is unpublished, 

there the United States District Court for the District of Nevada addressed solely the issue of 

sending the dissenter notice packet under NRS 92.430(2) – the statute AeroGrow hangs its hat 

on.  There the court stated: 

Section 92A.430 specifies that “no later than 10 days after the effective 
date of the corporate action” giving rise to dissenter's rights, the 
corporation must send a “dissenter's notice.” NRS § 92A.430(2). 
Corporations “need only ... directly provide[ ] [these notices] to the holder 
of record, who holds the stock in trust for or as an agent of the beneficial 
stockholder.”  
 

Id. (quoting Kisorin, at 640) (emphasis added).   

The foregoing cases demonstrate that with respect to the beneficial stockholders who 

had submitted their notices of intent to demand payment of shares, but not yet obtained the 

consent letter, the proper process was for AeroGrow to send dissenter notice packets to Cede 

(as the stockholder of record), who was then supposed to provide the dissenter notice to the 

beneficial stockholders. The beneficial stockholders could then request the consent letters 

from Cede.  This of course makes logical sense, which the Nevada courts have recognized.  

AeroGrow’s interpretation is directly at odds with the Nevada Supreme Court’s holding, and 

Nevada law.   

It must also be pointed out that under AeroGrow’s interpretation, there would never 

be a circumstance in which a corporation needed to send a dissenter’s notice packet to Cede 

on behalf of a beneficial stockholder. That is because, according to AeroGrow, if the beneficial 

stockholder did not obtain the consent letter prior to the merger vote, they lose their dissenter’s 

rights. But if that were the case, then the Nevada Supreme Court’s holding in Kisorin– that 

the corporation must send dissenter notice packets to Cede – would be meaningless.  It is not.  

The Nevada Supreme Court is correct.  Unlike the corporation in Kisorin who “properly 

provided the dissenter rights notice to Cede as required by Nevada law,” AeroGrow failed to 

dos so.  In fact, AeroGrow not only failed to deliver the dissenter notice packets to Cede, 
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AeroGrow immediately paid the merger consideration to the beneficial stockholders to 

prevent the beneficial stockholders from obtaining the consent letters.   

Furthermore, AeroGrow’s reliance on NRS 92A.420(3) is equally baseless. That 

statute merely states that a stockholder who does not provide a notice of intent to demand 

payment of shares, votes in favor of the merger, or does not provide a consent letter (with 

respect to a beneficial stockholder), is not entitled to payment for their shares.  That statute 

says nothing about, or even suggests, when the consent letter is due.   

It also cannot be overlooked that under AeroGrow’s interpretation, a beneficial 

stockholder must assert dissenter’s rights before stockholders of record are required to assert 

dissenter’s rights. For example, a stockholder of record who holds certificated shares does not 

need to turn in their shares until a demand for payment is due.  But strangely, under 

AeroGrow’s interpretation, a beneficial owner must still provide a consent letter and assert 

dissenter’s rights prior to the merger vote.  Such interpretation would subject beneficial 

stockholders to shorter deadlines and more stringent requirements. That cannot be the 

Legislature’s intent.  Rather, the timing for the submission of a consent letter for beneficial 

owners and the submission of certificates for stockholders of record should be the same 

deadline – when the demand for payment is due.  No other interpretation makes sense.   

2. AeroGrow’s Attempt to Distinguish Between the Words “Assert” and 

“Exercise” also Fails.   

 

Next, AeroGrow attempts to make a distinction between the words “assertion” and 

“exercise.”  AeroGrow contends that “assertion” involves how to invoke a right, while 

“exercise” involves how to use the right once invoked.  First, AeroGrow is improperly 

comparing a noun (assertion) and a verb (exercise).  Instead, it must compare the two verbs 

“assert” and “exercise.” In doing so, it can only be concluded that they are essentially the 

same.  To “assert” one’s rights and “exercise” one’s rights are synonymous in this context.  

Thus, to “assert dissenter’s rights” and “exercise dissenter’s rights” are the same thing, no 

matter how AeroGrow tries to spin it.  Second, even if AeroGrow’s philosophical contention 
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that to “assert” one’s rights involves how to invoke a right while the “exercise” of rights 

involves how to use the rights once invoked were correct, the argument still fails.  Under such 

interpretation, the deadline to assert dissenter’s rights can still only be the deadline to demand 

payment.  That is because one cannot invoke dissenter’s rights if the corporate conduct giving 

rises to those rights does not yet exist.  As explained above, those rights only come into play 

after the merger is approved, not before.  Consequently, AeroGrow’s argument fails even 

based on its bizarre interpretation.   

Additional support that AeroGrow’s position is absurd comes from the statutory 

language itself.  The language in NRS 92A.430 demonstrates that the dissenter notice packets 

from AeroGrow are to be sent “to all stockholders of record entitled to assert dissenter’s 

rights.” The language “entitled to assert” can only mean that such rights have not yet been 

asserted. Similarly, NRS 92A.440(1) states that “[a] stockholder who receives a dissenter’s 

notice pursuant to NRS 92A.440 and who wishes to exercise dissenter’s rights must: . . . .”  

The language “wishes to exercise” further demonstrates that even at the time a stockholder 

receives a dissenter’s notice packet they have not yet exercised dissenter’s rights.  They still 

have a choice, they can either: (1) make a demand for payment; or, (2) even if they submitted 

a notice of intent to demand payment, they “may nevertheless decline to exercise dissenter’s 

rights.”  The fact that a stockholder can either elect or decline to exercise dissenter’s rights 

after receiving a dissenter notice packet from AeroGrow unequivocally establishes that the 

initial deadline to deliver a written notice of intent to demand payment cannot be the same 

deadline to assert or exercise dissenter’s rights.  Any other interpretation is illogical. 

 

3. The Fact That Stockholders Can Purchase Shares Immediately Prior to 

the Merger Vote Is Also Fatal to AeroGrow’s Position. 

 

 Finally, to further demonstrate the absurdity of AeroGrow’s position, and which if not 

already done should put this matter to rest, the Court only need consider NRS 92A.470, which 

involves “after acquired” shares.  That statute allows a stockholder to purchase shares after 

the announcement of the merger, and up until the vote on the merger and still exercise 
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dissenter’s rights.  Of course, those beneficial stockholders must still provide a written notice 

of intent to demand payment of shares prior to the vote.  But it would be an impossibility to 

have beneficial stockholders who purchase shares shortly before the vote to also provide 

consent letters from Cede prior to the vote. The Nevada Legislature could not have intended 

to allow beneficial stockholders who purchased shares shortly before the merger vote to 

exercise dissenter’s rights, but then subject them to the impossible task of obtaining consent 

letters from Cede prior to the vote.   

 In fact, as was held in Sarrouf v. New England Patriots Football Club, Inc., it is unduly 

burdensome for beneficial owners to provide their initial notice prior to the merger vote even 

if a corporation gives them 30 days notice.  There the court pointed out that because the 

corporation is required to send the proxy to the record owner and broker, “the broker would 

have only thirty days to duplicate and distribute copies of the materials, to receive word from 

the beneficial owners, and to notify the corporation.”  397 Mass. at 552.  In reversing the trial 

court’s decision that the beneficial owner failed to timely submit their initial notice, the court 

held that: 

The extra burden imposed by the procedure is not justified by any more 

important advantage. The decision denying appraisal to those stockholders 

whose shares were held in a “street name” on the corporation's list must be 

reversed. 

Id.  In fact, the Sarrouf court even declared that obtaining notice from the record owner (i.e., 

Cede) was not required because of the corporation’s conduct in providing only 30 days notice.  

The Sarrouf court reasoned that, “[t]he practical difficulties created by the defendant for the 

beneficial owner (and his agent) weigh against requiring notice from the record owner.”   

 Given that a stockholder in Nevada can purchase shares up until the merger vote, the 

undue burden and practical difficulties are even worse for these beneficial stockholders. There 

would be no possible way for such beneficial stockholder to obtain written consent from the 

record holder (Cede) prior to the vote on the merger.  The Legislature could not have intended 

such an impossible and absurd result.  Yet under AeroGrow’s interpretation, that is precisely 

the result. It is not for AeroGrow to rewrite the statute and create a subclass of beneficial 
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stockholders that are unable to assert dissenter’s rights, when the Legislature has clearly 

decided otherwise. 

C. REQUIRING CONSENT LETTERS PRIOR TO THE VOTE ON THE 

MERGER DEFIES PRINCIPLES OF STATUTORY CONSTRUCTION AND 

PRACTICAL CONSIDERATIONS AND WOULD CREATE 

IMPRACTICABLE AND ABSURD RESULTS. 

 

AeroGrow spends considerable effort arguing that Movants’ interpretation would 

make compliance impracticable for the beneficial stockholders and would result in absurd 

results. Such contention is preposterous. The Movants’ interpretation contains the same 

deadlines and follows the same process as that of the Model Act.  According to AeroGrow 

then, the Model Act creates impracticable and absurd results.  And all the states that follow it 

must likewise be wrong.  Such argument cannot be taken seriously.  The reality is that 

AeroGrow’s interpretation that consent letters are due prior to even knowing whether 

dissenter’s rights exist is absurd and impracticable.  As explained below, AeroGrow’s 

desperate and immaterial arguments, only highlight the absurdity of its position.   

1. AeroGrow’s Opposition is Full of Immaterial Arguments and False 

Assumptions.   

 

a. The Fact That Some Stockholders Were Able To Obtain Consent 

Letter Prior to the Merger Vote is Immaterial. 

 

AeroGrow contends that because a handful of beneficial stockholders were able to 

obtain consent letters prior the merger vote, that their early submission belies any argument 

by Movants that the deadline was unclear.  Such argument is nonsense and immaterial. The 

fact that a few beneficial stockholders contacted their brokers, who then contacted Cede & 

Co., who then provided consent letters prior to the merger vote does not mean the deadline 

for submitting the consent letter is before the merger vote.  These stockholders simply 

provided the consent letters early.  The deadline to submit a consent letter is still the deadline 

to demand payment. Whether or not a consent letter was submitted early does nothing to 

change the deadline for submitting a consent letter. 
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b. AeroGrow Falsely Assumes It Must Pay the Merger Consideration 

Immediately. 

 

 AeroGrow also maintains that if Movants’ position is correct, then each time there is 

cash-out merger, beneficial stockholders would be unable to obtain a consent letter because 

the corporation paid them shortly after the merger.  According to AeroGrow, this 

interpretation “undercuts Nevada’s goal of allowing appraisal to ‘protect[] minority 

stockholders from being unfairly impacted by the majority shareholders’ decision to approve 

a merger,’ and sure creates an ‘absurd result.’”2  Once again, AeroGrow either fails to 

understand Nevada’s dissenter’s rights statute or is intentionally misleading the Court.   

Contrary to AeroGrow’s contention, there is no obligation under the Nevada statute 

for a corporation to immediately pay the merger consideration to beneficial stockholders 

following a merger.  In fact, AeroGrow fails to identify any authority that requires a 

corporation to pay the merger consideration to beneficial stockholders prior to the deadline to 

submit the demand for payment forms.  That is because under the Nevada statute there is no 

obligation, requirement, or duty by a corporation, including AeroGrow, to make payments to 

beneficial stockholders immediately following the merger, or even before the demand for 

payment forms are due.   

In fact, the timing of payment is to occur only after the executed demand for payment 

forms are received by the corporation.  See NRS 92A.460.  And the demand for payment 

forms are not due until at least 30 days after receipt by the stockholders of the dissenter notice 

packets.  NRS 92A.430(2)(d).  The dissenter notices packets are to be sent to the record 

stockholders (including Cede) within 10 days of receiving the Notices of Intent to Demand 

Payment forms, who then are supposed to send the notices to the beneficial stockholders.  See 

Kisorin USA, 127 Nev. at 451.  The beneficial stockholders could then request a consent letter 

from Cede.   

 
2 Citing Cohen, 62 P.3d at 726-27 and City Plan Dev., Inc., 121 Nev. At 435. 
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Then, the beneficial stockholder makes a demand for payment and submits the consent 

letter.  Stockholders of record make a demand for payment and submit their stock certificates.  

The corporation then tenders the merger consideration to the stockholders of record and the 

beneficial stockholders who submitted their demand for payment forms.  If the stockholders 

are dissatisfied, then they provide the corporation with their estimate of fair value.  If the 

parties cannot agree, the corporation files a dissenter’s rights action.  That is how it was 

supposed to work under the statute. 

But the dissenter notice packets were never sent by AeroGrow to the Movants or to 

Cede.  Instead, AeroGrow prematurely and improperly paid the merger consideration in an 

attempt to prevent the beneficial stockholders from obtaining the consent letters.  Thus, it is 

AeroGrow’s failure to follow this process by improperly and prematurely paying the 

beneficial stockholders that has caused this mess.  AeroGrow cannot now rely on its own 

misconduct to claim the Movants’ position, which follows the plain language of the statute 

and Model Act, is impracticable, impossible or absurd.  Had AeroGrow simply followed the 

statutory scheme, there would be no impracticability, impossibility, or absurdity.  

Accordingly, such argument must be rejected 

c. AeroGrow’s Time and Expense Argument Also Fails.  

AeroGrow erroneously argues that it does not make sense for it to expend time and 

resources to send dissenter notice packets to beneficial stockholders who may be excluded 

from the dissenter’s process for failing to obtain consent letters.  First, AeroGrow is presuming 

that consent letters were mandated before the merger vote.  As explained above, that is not the 

case.  Second, the dissenter notice packets are all identical.  It is not as if they are each 

personalized for each stockholder.  It is simply a mass mailing.  At most, there would be 

minimal time and expense.  Third, as set forth in Kisorin and explained above, AeroGrow is 

required to send the dissenter notice packets to Cede as the stockholder of record on behalf of 

the beneficial owners who submitted their written notices of intent to demand payment of 

shares.  Consequently, AeroGrow was required to send out these notices anyway.  As a result, 
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there is no additional time or expense.  It is the submission of the notices of intent to demand 

payment of shares that provides AeroGrow with the universe of possible dissenters for whom 

they must send dissenter notices.  AeroGrow does not get to decide on its own who may or 

may not be excluded from the dissenter’s process, as its argument suggests. 

2. AeroGrow Cannot Rely on Its Own Proxy Materials to Support Its 

Interpretation. 

 

 Aerogrow baselessly asserts that providing consent letters prior to the merger vote 

allows a corporation to not only identify the number of dissenters, but to promptly pay the 

merger consideration to those entitled to it, and then administer the dissenter’s rights process 

to those who have property asserted dissenter’s rights.  Remarkably, AeroGrow relies on its 

own Proxy as support for this proposition, arguing that because the Proxy statement states a 

stockholder’s shares will be immediately converted into the right to receive $3.00 per share, 

except for excluded and dissenting shares, that this somehow gives them cover for their 

improper conduct.  It does not.  As explained above, the correct process was for AeroGrow to 

wait until after it received the stockholders’ executed Demand for Payment forms to make the 

payments.  By prematurely paying Movants, AeroGrow undercut their ability to obtain 

consent letters and never sent them, or Cede, the Demand for Payment forms as required by 

Nevada law.  AeroGrow cannot rely on its own Proxy, which is inconsistent with Nevada law, 

to save themselves from their error.   

 AeroGrow also argues that stockholders had 81 days from the time AeroGrow first 

publicly announced the merger to obtain consent letters.  Again, AeroGrow relies on when it 

filed its Preliminary Proxy Statement with the SEC on December 4, 2020.  Even assuming 

beneficial stockholders are sophisticated enough to review SEC filings, or that their brokers 

sent them such Proxy, the timing of filing the Proxy is irrelevant (particularly for investors 

who acquired their shares right up until the time of the vote).  Moreover, the Final Proxy 

Statement was not filed until January 22, 2021, only 31 days prior to the merger vote.  

Regardless, the proxies contained a copy of NRS 92A.  The plain language of NRS 92A.420 
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stated that the initial step was for the stockholders to provide written notice of their intent to 

demand payment of their shares.  Movants did that.  The second step was for the beneficial 

stockholders to obtain and provide a consent letter no later than the time to assert dissenter’s 

rights.  Accordingly, the plain language of the statute included with the Proxy made it clear 

that the consent letter was due with the written demand for payment, just like stock certificates 

are due from the stockholders of record with the demand for payment.  That is the only 

reasonable interpretation.  Therefore, and ultimately, what matters is what is set forth in NRS 

92A.  Not what is in AeroGrow’s Proxy Statement.  Accordingly, AeroGrow’s reliance on its 

Proxy, which is inconsistent with NRS 92A, to support is nonsensical arguments must be 

rejected.   

3. AeroGrow’s Hypothetical Argument That A Stockholder of Record Such 

as Cede May Not Provide Consent Letters is Confusing and Wrong. 

 

AeroGrow strangely asserts that a stockholder of record may refuse to provide a 

consent letter to a beneficial owner who requests such letter.  AeroGrow then suggests that if 

Cede refused to provide the consent letter until the demand for payment is due, that this will 

cause the beneficial stockholder to suffer unreasonable delay in receiving the merger 

consideration.  This argument does not even make sense.   

First, AeroGrow fails to cite to any authority that the stockholder of record, such as 

Cede, who holds shares for the benefit of the beneficial stockholder can refuse to provide a 

consent letter.  Such refusal could subject the stockholder of record to liability for numerous 

claims, including breach of fiduciary duty.   

Second, as explained above, the beneficial stockholders, like the record stockholders, 

are not entitled to payment until they deliver the executed demand for payment forms.  As a 

result, there is no unreasonable delay by not paying them immediately after the merger vote.   

Third, Movants do not claim that the record stockholders have up to 70 days to consent 

to the dissent.  Rather, Movants claim that beneficial stockholders must submit consent letters 

by the deadline identified in the dissenters notice packets, which “may not be less than 30 nor 
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more than 60 days after the date the notice is delivered.”  This allows beneficial stockholders 

at least 30 days after the merger is approved to obtain the consent letters.  AeroGrow is again 

under the mistaken, or intentionally misleading, assumption that it had to pay beneficial 

stockholders prior to the timing requirements set forth in NRS 92A.   

D. AEROGROW’S FINAL TWO ARGUMENTS ONLY DEMONSTRATE THE 

WEAKNESS AND DISINGENUOUS NATURE OF THEIR POSITION. 

 

1. Nevada Follows the Model Act, Including the Deadline to Submit Consent 

Letters. 

 

As explained in Movant’s Motion, the Model Act provides that the deadline for the 

consent letter is the same time as the deadline to demand payment for shares.  Recognizing 

this fact is fatal to their argument, AeroGrow takes the absurd position that Nevada follows 

the Model Business Act . . . except for the deadline when consent letters are due.  Remarkably, 

despite acknowledging that Nevada follows the Model Act, and that the Legislature even 

amended NRS 92A in 1995 to bring it more in line with the Model Act, the Legislature decided 

– for unspecified and unknown reasons – not to follow the Model Act with respect to the 

deadline to submit consent letters.  Even more absurd, under AeroGrow’s contention, the 

Court would need to accept that the Legislature not only: (1) wanted to carve out the consent 

letter deadline from the Model Act; but (2) decided to make the deadlines to submit a consent 

letter and to file a notice of intent to demand payment the exact same time, yet for some 

mysterious reason decided to use two entirely different sets of terminology to describe the 

deadlines. (Compare “before the vote is taken” with “not later than the time to assert 

dissenter’s rights”).   The reality is that if the Legislature intended to make the deadline to 

submit a consent letter to be “before the vote is taken” it would have (and could have) said so.  

The fact the Legislature used “not later than the time to assert dissenter’s rights” for the 

consent letters unequivocally demonstrates a different legislative intent. AeroGrow’s 

unpersuasive attempt to refute the Model Act’s deadline to submit consent letters again 

demonstrates the weak and disingenuous nature of its position.    
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It also should not be overlooked that the heading to §13.23 of Model Act, which is 

equivalent to NRS 91A.440, refers to the time of making the demand for payment as 

“Perfection of Rights.”  See Motion, at Ex. E (§13.23 The fact that it is the demand for payment 

that is deemed the time for the “perfection” of dissenter’s rights, as opposed to submitting a 

notice of intent to demand payment of shares, further demonstrates dissenter’s rights are not 

asserted until the demand for payment.   

2. Movants Did Not Waive Their Dissenter’s Rights. 

Finally, recognizing that its statutory interpretation arguments are baseless, AeroGrow 

argues that Movants waived their dissenter’s rights by purportedly accepting the merger 

consideration of $3.00 per share.  Such argument is outrageous, and frankly, should be 

offensive to this Court.  It is basic Blackletter law that “waiver requires the 

intentional relinquishment of a known right.”   Nevada Yellow Cab Corp. v. Eighth Jud. Dist. 

Ct. ex rel. Cty. of Clark, 123 Nev. 44, 49, 152 P.3d 737, 740 (2007).   

It is undisputed that within a day or two of the effective date of the merger, AeroGrow, 

without the knowledge or consent of any of the beneficial stockholders, unilaterally 

repurchased all of its shares held in brokerages.  Movants simply woke up the next morning 

to find their shares were gone and replaced with $3.00 per share.  This was a complete surprise 

to the undersigned counsel, as well as Movants, given that Movants had each timely filed their 

Notice of Intent to Demand Payment of Shares putting AeroGrow on notice that they intended 

to demand payment for their shares and follow the process established in NRS 92A.   

Moreover, there was no way for Movants to send the money back. Thus, even if they 

wanted the reject the payment, there was no method in which to return the money.  Of course, 

if AeroGrow wishes to return the shares to Movants in exchange for a return of the payment, 

Movants will gladly accept such offer.  Such process would be a waste of time, however, 

because AeroGrow will still need to subsequently pay Movants the merger consideration after 

receiving the Demand for Payment forms.  Lastly, AeroGrow’s reliance on Delaware law for 

its waiver argument is woefully misplaced.  Not only is Delaware’s appraisal rights statute 
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significantly different than Nevada’s dissenter’s rights statute,3 but the cases cited by 

AeroGrow involve entirely different scenarios than in this case.  For instance, in Gilliland v. 

Motorola, Inc., 873 A.2d 305 (Del. Ch. 2005) a stockholder brought a class action lawsuit 

against the corporation after he failed to timely opt in to Delaware’s appraisal process.  The 

Court pointed out that under Delaware’s appraisal process, “a stockholder who seeks appraisal 

must forego all of the transactional consideration and essentially place his investment in limbo 

until the appraisal action is resolved.”  Id., at 312. 

Such requirement is entirely different than Nevada’s dissenter rights statute.  Under 

92A.460, the corporation must pay each stockholder who submitted a demand for payment 

under NRS 92A.440 the amount the corporation estimates to be the fair value of the shares.4  

As that statute states in relevant part: 

[W]ithin 30 days after receipt of a demand for payment pursuant to NRS 

92A.440, the subject corporation shall pay in cash to each dissenter who 

complied with NRS 92A.440 the amount the subject corporation estimates to 

be the fair value of the dissenter’s shares, plus accrued interest. 

 

Therefore, AeroGrow’s reliance on the Delaware class action case of Gilliland is misplaced. 

 Likewise, AeroGrow’s reliance on Tiberius Cap., LLC v. PetroSearch Energy Corp., 

485 F. App'x 490 (2d Cir. 2012) is equally without merit.  In this federal case from the Second 

Circuit Court of Appeals, a stockholder brought suit against corporations involved in a merger 

alleging breach of fiduciary duty and violation of Nevada's dissenters' rights statute arising 

from refusal to provide rights of appraisal to dissenting shareholders.  There the Second 

Circuit found that the stockholder acquiesced in the merger under Nevada law, precluding 

claims for violation of Nevada's dissenters' rights statute and breach of fiduciary duty.  Unlike 

the Movants here, the stockholder in Tiberius did not file a notice of intent to demand payment 

of shares, but instead tendered his shares and accepted the merger consideration before 

 
3 Delaware’s appraisal statute does not follow the Model Act.  

4 The only exception is that a corporation may withhold payment to stockholders who acquired shares 
after the announcement of the merger.  NRS 92A.470. 
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objecting to the merger.  Notably, the Court relied on Cohen to support its conclusion.   

 In Cohen the Nevada Supreme Court stated that, “a dissenting shareholder generally 

loses the right to challenge a merger's validity if he or she tenders the stock and receives the 

merger price before initiating a suit disputing the validity of the merger.” 119 Nev. at 15, 62 

P.3d at 730.  Here, not only did the plaintiff bring suit prior to the merger, but Movants all 

filed notices of intent to demand payment prior to the merger, thus reflecting they did not 

approve of it.    

 Finally, AeroGrow’s reliance on Cohen is also misplaced.  Cohen involved the validity 

of asserting claims outside of the appraisal process.  Id. at 19, 732. The Court in Cohen 

explained that when a stockholder asserts common law claims against a corporation and its 

directors for breach of fiduciary duty and fraud, the stockholder must challenge the merger 

before the merger is approved.  If the stockholder does not challenge the merger, but accepts 

the merger consideration, the stockholder may not bring the common law claims under the 

doctrine of acquiescence. Id. at 18, 731. Notably, however, the Court in Cohen qualified this 

rule upon a defendant’s ability to prove that the “shareholder voted for the merger or tendered 

his or her shares with full knowledge of the wrongful acts.” Id. at 17, 731 (emphasis added). 

Thus, Cohen undermines AeroGrow’s backdoor attempt to apply the doctrine of acquiescence, 

since the Court in Cohen ultimately refused to apply the doctrine of acquiescence and denied 

the defendant’s motion to dismiss. Suffice it to say, the situation in Cohen is entirely different 

than the present action, and AeroGrow’s reliance on this case must be disregarded.  

III. CONCLUSION 

In light of the foregoing and the arguments set forth in Movants’ motion, the Court 

should grant Movants’ Motion. 

AFFIRMATION:  The undersigned do hereby affirm that the preceding document 

does not contain the social security number of any person. 
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Dated this 13th day of April, 2021. 
Respectfully submitted, 
 

MARQUIS AURBACH 
COFFING 

/s/ Terry A. Coffing  
Terry A. Coffing, Esq.  
Nevada Bar No. 4949  
Alexander K. Callaway, Esq. 
Nevada Bar No. 15188 
10001 Park Run Drive  
Las Vegas, NV 89145 
Telephone: (702) 382-0711 
Facsimile: (702) 382-5816 

 
BAKER BOTTS LLP 
Danny David (pro hac vice to be 
filed) 
910 Louisiana Street 
Houston, TX 77002 
Telephone: (713) 229-4055 
Facsimile: (713) 229-2855 

Michael Calhoon (pro hac vice to be 
filed) 
700 K Street, NW 
Washington, DC 20001 
Telephone: (202) 639-7954 
Facsimile: (202) 585-1096 

Brian Kerr (pro hac vice to be filed) 
30 Rockefeller Plaza 
New York, NY 10112 
Telephone: (212) 408-2543 
Facsimile: (212) 259-2543 

Attorneys for Plaintiff 

 
SIMONS HALL JOHNSTON PC 

 
  /s/ J. Robert Smith    

J. Robert Smith 
Nevada Bar No. 10992 
Kendra Jepsen 
Nevada Bar No. 14065 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Attorneys for Plaintiff-Intervenors 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing PLAINTIFF’S AND PLAINTIFF-

INTERVENORS’ JOINT REPLY IN SUPPORT OF THEIR MOTION TO 

COMPEL/DETERMINE COMPLIANCE WITH NRS 92A, OR ALTERNATIVELY, 

INJUNCTIVE RELIEF, ON AN ORDER SHORTENING TIME was submitted 

electronically for filing and/or service with the Eighth Judicial District Court on the 13th 

day of April, 2021.  Electronic service of the foregoing document shall be made in 

accordance with the E-Service List as follows:5 

 
OTHER SERVICE CONTACTS:  

 
Travis Chance  tchance@bhfs.com 
Wendy Cosby  wcosby@bhfs.com 
Maximillen Fetaz mfetaz@bhfs.com 

 Pamela Montgomery p.montgomery@kempjones.com 
Don Springmeyer d.springmeyer@kempjones.com 
M Magali Mercera mmm@pisanellibice.com  

James J Pisanelli lit@pisanellibice.com 
Cinda Towne cct@pisanellibice.com 

Marjorie Duffy  mpduffy@jonesday.com 
Elizabeth Benshoff  ebenshoff@jonesday.com 

 
 
 
 

 
 
 /s/ Skylar P. Cataneo    
Skylar P. Cataneo, an employee of 
Marquis Aurbach Coffing 

 

 
5 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System 
consents to electronic service in accordance with NRCP 5(b)(2)(D). 
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OGM 
J. ROBERT SMITH 
Nevada Bar No. 10992 
KENDRA JEPSEN 
Nevada Bar No. 14065 
SIMONS HALL JOHNSTON PC 
6490 S. McCarran Blvd., Ste. F-46 
Reno, Nevada 89509 
Telephone: (775) 785-0088 
 
Attorneys for Proposed Plaintiff-Intervenors 
 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 

 

Lead Case No.: A-21-827665-B 

Dept. No.: 11 

 

 

 

Case No.:  A-21-829854-B 

 

 

 

 
 

Case No.:  A-21-827745-B 
 
 
 
 
 
 
 
 
 

OVERBROOK CAPITAL, LLC, 

Plaintiff,  

vs. 

AEROGROW INTERNATIONAL, INC., 

Defendants. 

 

BRADLEY LOUIS RADOFF, 

Plaintiff,  

v. 

CHRIS HAGEDORN, ET AL. 

Defendants.  

 

NICOYA CAPITAL, LLC,  

Plaintiff,  

vs. 

CHRIS HAGEDORN, ET AL., 

Defendants. 

Electronically Filed
04/28/2021 12:45 PM

Case Number: A-21-827665-B

ELECTRONICALLY SERVED
4/28/2021 12:46 PM
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[PROPOSED] ORDER GRANTING PLAINTIFF-INTERVENORS’ MOTION TO 

INTERVENE 

 Currently before the Court is Plaintiff-Intervenors’ Motion to Intervene on an Order 

Shortening Time filed on March 23, 2021.  Defendants failed to file an opposition.  Pursuant to 

D.C.R. 13(3):  
  Within 10 days after the service of the motion, the opposing party shall  
  serve and file his written opposition thereto, together with a memorandum 
  of points and authorities and supporting affidavits, if any, stating facts  
  showing why the motion should be denied. Failure of the opposing party 
  to serve and file his written opposition may be construed as an admission 
  that the motion is meritorious and a consent to granting the same. 

 Based upon the foregoing and good cause appearing,  

 IT IS HEREBY ORDERED that Plaintiff-Intervenors’ Motion to Intervene on an Order 

Shortening Time is GRANTED. 

 DATED this ___ day of April, 2021. 

 
      ______________________________ 
      ELIZABETH GONZALEZ 
      DISTRICT JUDGE 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-21-827665-BOverbrook Capital, LLC, 
Plaintiff(s)

vs.

Aerogrow International, Inc., 
Defendant(s)

DEPT. NO.  Department 11

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/28/2021

Ali Augustine a.augustine@kempjones.com

Michael Gayan m.gayan@kempjones.com

Travis Chance tchance@bhfs.com

Maximillen Fetaz mfetaz@bhfs.com

Terry Coffing tcoffing@maclaw.com

Sherri Mong smong@maclaw.com

Andrew Muehlbauer andrew@mlolegal.com

Sean Connell sean@mlolegal.com

Pamela Montgomery p.montgomery@kempjones.com

Witty Huang witty@mlolegal.com
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Alexander Calaway acalaway@maclaw.com

Kirk Lenhard klenhard@bhfs.com

Don Springmeyer d.springmeyer@kempjones.com

Skylar Cataneo scataneo@maclaw.com

M Mercera mmm@pisanellibice.com

James Pisanelli lit@pisanellibice.com

Cinda Towne cct@pisanellibice.com

James Pisanelli lit@pisanellibice.com

J. Smith rsmith@shjnevada.com

Kendra Jepsen kjepsen@shjnevada.com

Ashley Heintz aheintz@jonesday.com

Marjorie Duffy mpduffy@jonesday.com

Michael Paslavsky mpaslavsky@jonesday.com

Elizabeth Benshoff ebenshoff@jonesday.com

Roxanne Argabrite rfargabrite@jonesday.com

Patricia Avery pavery@wolfpopper.com

Chet Waldman cwaldman@wolfpopper.com

Antoinette Adesanya aadesanya@wolfpopper.com
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