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RSPN 
STEVEN B. WOLFSON 
District Attorney 
CIVIL DIVISION 
State Bar No. 001565 
By: LAURA C. REHFELDT 
Deputy District Attorney 
State Bar No. 005101 
500 South Grand Central Pkwy. 
Las Vegas. Nevada 89155-2215 
(702) 455-4761 
Fax (702) 382-5178 
E-Mail: Laura.Rehfeldt(t1JClarkCountvDA.com 
Attorneys for Defendant 
Clark County Coroner Medical Examiner 

DISTRICT COURT 
CLARK COUNTY, NEV ADA 

LAS VEGAS REVIEW JOURNAL, ) 

Petitioner, 

vs. 

CLARK COUNTY OFFICE OF THE 
CORONER/MEDICAL EXAMINER, 

) 
) 
) 
) 
) 
) 
) 
) 

_______ _,R=e=s=p=on=d=e=n=t. ___ __ ) 

Case No: 
Dept. No: 

A-17-758501-W 
XXIV 

RESPONSE TO PETITION AND MEMORANDUM SUPPORTING WRIT FOR 
MANDAMUS FOR ACCESS TO AUTOPSY REPORTS OF JUVENILE DEATHS 

COMES NOW Defendant CLARK COUNTY OFFICE OF THE CORONER/MEDTCAL 

EXAMINER. by its attorney STEVEN B. WOLFSON, Dist1ict Attorney, through Laura C. Rehfoldt 

Deputy District Attorney, and hereby files its Response to Petition and Memorandum Supporting Writ 

for Mandamus for Access to Autopsy Reports of Juvenile Deaths. This response is based upon the 

pleadings and papers on file in the above-entitled action, the attached memorandum of points and 

authorities, and oral argument of counsel at the time of hearing. 

DATED this 29th day of August, 2017. 

STEVEN B. WOLFSON 
DISTRICT ATTORNEY 

By ~(~~ 
LAURA C. REHFBDT 
District Attorney 
State Bar No. 00510 l 
Las Vegas, Nevada 89155-2215 

· Attorney for Defendant 
Clark County Coroner Medical Examiner 
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1 I. INTRODUCTION 

2 

3 

A. Duties and Purpose of the Clark County Coroner Medical Examiner (NRS 
Chapter 259 and Clark County Code Chapter 2.12) 

4 The purpose of the Coroner is to investigate deaths within Clark County that are violent, 

5 suspicious, unexpected or unnatural in order to identify and report on the cause and manner of death. 

6 This may include those reported as unattended by a physician, suicide, poisoning or overdose, 

7 occasioned by criminal means, resulting or related to an accident. Clark County Code ("CCC") § 

8 2.12.060; Declaration of John Fudenberg, attached as Exhibit A. 

9 When the Coroner is notified of a death. a Coroner investigator responds lO the scene and 

10 conducts a medico legal investigation. Information is gathered from the scene and persons, such as 

11 witnesses, law enforcement officers and family members, the decedent is identified, the next of kin 

12 is notified, and property found on or about the decedent is secured. The investigation often entails 

13 obtaining medical records or health information of the decedent. Most often the body is transported 

14 to the Coroner's Office for a physical examination known as an autopsy, which is conducted by a 

15 Medical Examiner who is a forensic pathologist. CCC §§ 2. 12.060, 2.12.280. Exhibit A. ~ 2(b ). 

16 In conducting the autopsy, the Medical Examiners perform an external and internal exam of 

17 the body of the decedent. They review investigative findings, medical records, health history p1ior 

18 to commencing the exam. The organs are examined, and histology samples along with blood is 

19 submitted to a laboratory for analysis. It is the responsibility of the medical examiner to determine 

20 the cause and manner of death. CCC~~ 2.12.040, 2. 12.060: Exhibit A,, 2(c). 

21 The manner of death is the method by which someone died. The five manners of death are 

22 homicide, suicide., natural, accident and undetermined. The cause of death is the circumstance that 

23 triggers a death such as a gunshot wound, heart attack, or drug overdose. The Medical Examiner 

24 docwnents findings, including the cause and manner of death in an autopsy report ("Autopsy 

25 Report"). CCC§§ 2.12.060, 2.12.040, 2.12.250; Exhibit A,, 2(d). 

26 After completion of the autopsy, the body is released to a mortuary and the person with 

27 rights to the body takes over the handling of the body. CCC§§ 2.12.270, 2.1 2.280; Nev. Rev. Stat. 

28 ("NRS") § 451.024. The death of the decedent, including the cause and manner are documented in a 
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death certificate which is generated and maintained by the Department of Vi tal Statistics. CCC~ 

2 2.12.250, ,r 2(e). 
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B. Content of Autopsy Reports 

As stated, Autopsy Reports consist of the findings resulting from the autopsy, including 

those related to the cause and manner of death of the decedent. Additionally, the name, age, sex and 

date of death are identified. Exhibit A, ,r 3(a). 

The external examination is described in the Autopsy Report, and includes an ana lysis as to 

the medical/health status or condition of the exterior parts of the body. These :findings could range 

from observations about the genitalia to recent medical treatment to a hidden tattoo. Exhibit A, ,r 

3(b). 

The findings related to the internal examination are also included in the Autopsy Report. 

This may inc lude radiographic findings. detailed descriptions of medical evaluations as to the 

condition of organs and functions which may incl ude the neck (i .e. th yroid . cricoid. prevertebral 

tissue and muscles); cardiovascular system (i.e. aorta, coronary arteries, heart); respiratory system 

(i.e. treachea, major bronchi, pulmonary vessels, lungs); hepatobiliary system (i.e. liver); 

bemolymphatic system (i.e. spleen); gastrointestinal system (i.e. esophagus, stomach, appendix, 

intestines); genitourinary system (i.e. renal and genetalia); endocrine system (i.e. thyroid and adrenal 

glands); central nervous system (i.e. brain). Exhibit A, ,r 3(c). 

The fluids, tissue and organ samples retained and submitted for testing are included in the 

Autopsy Report along with the types of tests ordered. The test results and any microscopic 

examinations are also included. Exhibit A, ,r 3(d). 

References to specific medical records, specific medical or health info1mation and personal 

characteristics about the decedent may also be included in the Autopsy Report. This could include 

sexual orientation of the decedent. and types of di sease such as venereal, HIV, liver, cancer. mental 

illness, or drug or alcohol addiction or overdoses. This information may not be publicly known, or 

desired by the decedent or its family to be public, and its dissemination may result in unwanted 

social stigmas or embaiTassment to a family. Exhibit A , 1 3(e). 

28 / I I 
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1 C. Coroner Policy with Respect to the Release of Autopsy Reports 

2 The Coroner's policy with respect to the release of Autopsy Reports is to release them, upon 

3 request, to the legal next of kin, an administrator or executor of an estate, law enforcement officers 

4 in performing their official duties, and pursuant to a subpoena. 

5 The Coroner's policy not to release the Autopsy Reports to the general public is based on the 

6 legal analysis in 1982 Nev. Op. Atty. Gen. No. 12 (hereinafter "AGO 82-12"). This opinion 

7 concludes that the Autopsy Report is a public record but not for public dissemination based on 

8 public policy and law treating the subject matter in an Autopsy Report confidential. However, the 

9 Coroner does make public information related to the fulfillment of its statutory duties. such as the 

10 identification of a decedent, location and date of death, cause and manner of death, which is 

11 consistent with AGO 82-12. Exhibit A, ,r 4. 

12 II. 

13 

STATEMENT OF FACTS RELATING TO RJ'S REQUEST FOR AUTOPSY 
REPORTS OF JUVENILE DECEDENTS 

On April 13, 2017, Arthur Kane and Brian Joseph, Investigative Reporters for the Las Vegas 
14 

Review-Journal ("R.J''), emailed a public records request to the Coroner for: 
15 

.. . all autopsy reports. notes and other documentation of al I autopsies 
16 performed by the Clark County Coroner's office from Jan. I 20 12 to 

present on anyone who was younger than the age of 18 when he or she 
I 7 died. L VRJ 1 006 

18 On the same day, Nicole Charlton, Administrative Secretary, of the Coroner, responded by stating 

19 that there were hundreds of these cases and asked if they wanted all manners of death ( suicide, 

20 homicide, accidents, etc.) or just certain types. The RJ was informed that the Coroner could not 

21 provide Autopsy Reports, notes or other documents, but could provide a spreadsheet of data 

22 consisting of the Coroner case number, name of decedent, date of death, gender, age, race, location 

23 of death, and cause and manner of death .. L VRJ 004-005; Exhibit A, i[6. 2 

24 Mr. Kane verified the desire for spreadsheets in addition to the Autopsy Reports and asked 

25 for confirmation as to whether the cases went to full autopsy. LVRJ 004. Ms. Charlton explained 

26 

27 

28 

1 RJ's Appendix of Exhibits in Support or Petition for Wri1 of Mandamus. 
2 A few months earl ier the RJ had asked for a listing or all homicides da1 ing bad , to 2006. The Coroner provided a 
spreadsheet of publ ic information, pursuant to CCC§ 2. 12.060, cons isting ol' name .. Coroner case number, date of death. 
age, gender, race, cause and manner of death going back to January 20 12. Exhibit A, ,16. 
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that autopsies are not conducted on all decedents involved in the Coroner·s Office. and that she 

could not separate cases that were not autopsied from ones that were. She also provided an 

explanation as to why the Coroner does not release Autopsy Reports. 

Autopsy reports are public records but not open to any member of the 
public for inspection, copying, and dissemination. The reasoning is 
that the rep01ts contain medical information and confidential 
information about the deceased's body. There may be a situation 
when a particular report would be available for a particular patty who 
bas sufficient interest to justify access. AGO 82- 12 (6-15-82). This 
decision may preclude the dissemination of an autopsy report to 
members of the decedent's immediate family without following the 
correct procedures of law. i.e. , a court order. In that situation, it may 
be appropriate to require the decedent's fan1i ly to sign a release form 
in exchange for the autopsy report. L VRJ 002-003 ( emphasis added). 

Mr. Kane was emailed detailed spreadsheets listing all Clark County juvenile deaths dating back to 

January 2012 that involved the Coroner. . (Spreadsheets appear to be marked as LVRJ 009-014; 

034-046). 

Later that day, April 13, 2017, Mr. Kane emailed the Civil Division, District Attorney's 

("D.A.") Office stating: 

I requested all autopsies for any deaths between 2012 and present of 
people younger than 18 years old from the Clark County Coroner's 
office this morning. The response is below. I do not see any legal 
citation to deny these records, the Coroner admits they're public just 
not available and they cite a privacy right which does not exist for 
deceased people. 

Can you consult with them and let them know these are public 
documents that they are required to produce. Conversely. i r yo u 
believe they are not. please cite a statute that exempts them from 
release. L VRJ 0 15 

The D.A.'s Office responded to Mr. Kane on April 14, 2017, stating that the basis for nondisclosure 

of the Autopsy Reports is the legal analysis in AGO 82-12 as previously expressed by the Coroner. 

Specifically, the D.A.'s Office stated: 

As I believe you are aware, the Nevada Attorney General. in Opinion 
No. 82-12, bas opined that the autopsy report is a public record but not 
open to public inspection. The opinion setting forth the legal analysis 
of the attorney general is attached. 

It is the practice of the Clark County Coroner to release the autopsy 
reports to the next of kin, if desired. It is my belief that the Nevada 
Supreme Court would agree with the practice of the Coroner. 
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Notably, there is Jeg:islation pendin£. AB57, which. if enacted. will 
specifically state to whom the Coroner may prov ide a report (parents, 
guardians, adult children or custodians of a decedent). The analysis 
behind this bi.II is also compatible with the cuITent practice. L VRJ O 18 
(emphasis added). 

On Sunday, May 7, 2017, Coroner John Fudenberg met in person with Mr. Joseph and Mr. 

Kane at the Coroner's Office. Mr. Fudenberg explained the office policy on the release of Autopsy 

Reports to them. He tried to determine the information they wanted and to understand their request. 

Mr. Joseph emailed Mr. Fudenberg after that meeting. Based on that email it became apparent that 

Mr. Joseph was interested in deaths of children who were involved in the Clark County Department 

of Child and Family Services ("DFS") as he was trying to match up DFS cases with Coroner cases. 

See Exhibit A. ,r 7, Attachment 1. 

After the meeting and email from Mr. Joseph, Mr. Fudenberg compiled a second spreadsheet 

consisting of tlhe same data as the spreadsheet sent on April 13, 2017, but listed only the cases on 

which autopsies were conducted. Exhibit A; LVRJ 033, 047-071. This was sent to the RJ Reporters 

on May 9, 2017.3 Exhibit A, ,r 7. 

The RJ did not contact the Coroner again about May 23, 2017, when counsel for the RJ. 

Maggie McLetchie, wrote to the Coroner and the D.A. ' s Office. In that letter it is alleged that the 

Coroner failed to establish the existence of a privilege protecting the documents, or that any interest 

in nondisclosure outweighed the public interest to access. LVRJ025-028. Additionally, the purpose 

of the RJ became obvious as it was revealed that it was investigating the handling of child deaths, 

"which of course implicates important child welfare and public policy interests." LVRJ027; Exhibit 

A, 18. 

The D.A. 's Office responded to Ms. McLetchie on May 26. 20 17 sett ing l'onh the Coroner·s 

legal position with respect to the release of the Autopsy Reports. This letter essentially repeated the 

analysis of the policy and law stated within AGO 82-12. Additionally, due to the specific expressed 

interest in DFS cases, the response cited to the statutory privilege, NRS 432B.407, with respect to 

the Autopsy Reports accessed by the Child Death Review ("CDR") team, of which the Coroner is a 

28 3 The previous spreadsheet provided to the reporters included all deaths of chi ldren that were addressed by the Coroner. 
whether autopsied or not. 
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1 representative. The D.A. 's Office, on behalf of the Coroner, offered to consider redacting Autopsy 

2 Reports, pursuant to NRS 239.010(3), provided the RJ identified pa11icular cases. LVRJ 031-033. 

3 Later in the day on May 26, 2017, Mr. Kane requested redacted Autopsy Reports of approximately 

4 126 specific deaths. LVRJ 073; See Exhibit A, ~9. On May 31 , 20 17, the D.A. 's Office responded: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 
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27 

28 

We are in receipt of your records request. Due to the magnitude of 
the request and the review involved. we wi ll be unable to have the 
records avai lable by the end of the fifth business day. Each record 
has to be reviewed individually by experienced personnel. and. of 
course, those subject to privilege will not be 
disclosed. Additionally, it will take time to redact content of the 
records that are not subject to privi lege. Because of the detail 
involved in this request, we are unable to determine at this time 
when they will be ready. As we progress, we will have a better 
idea of the timeframe. We will keep you updated as to the 
timeframe and the charges. L VRJ 072 ( emphasis added). 

On June 12, 20 17, as suggested, Mr. Kane provided a list of prioritized cases. LVRJ075-

076. At this time the Coroner was ascertaining which Autopsy Reports involved cases not reviewed 

by the CDR team and therefore could be disclosed in redacted fo1m. Exhibit A. ~110-1 1. On .J uly 

7, 20 17, Mr. Kane inquired as to an update on the redacted records. LVRJ083. On July 9, 2017 Mr. 

Kane was informed of the progress: 

We have researched the cases going back to January L 2012 and 
identified those that are not child death review committee cases 
and subject to privilege under NRS 43?8.407. The cases listed 
below are not child death review committee cases. We are 
commencing the redaction process with respect to these cases. I 
will check with the Coroner tomon-ow with respect to a time 
frame, but I would think the redaction process and delivery to you 
could occur within the next 30 days . Again, I will verify 
tomorrow. LVRJ080-082 (emphasis added). 

All of the cases involving the Coroner listed on the RJ' s May 26, 2017 and June 12, 201 7 

lists had been reviewed by the CDR and were therefore privileged. Additionally, researching back 

to January 2012, per the RJ's overall request, it was determined that all but 49 deaths were reviewed 

by the CDR. Exhibit A, 1~ I 0-11. 

The D.A. 's Office fo llowed up with Mr. Kane on Ju ly 1 I. 2017 informing him that ii was 

expected to take 30 days to redact the Autopsy Reports involv ing deaths that were not reviewed by 

the CDR. Mr. Kane was also advised as to the significant work and time involved in compiling 
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1 spreadsheets, setting redaction parameters, and testing the redaction. Mr. Kane was provided with 

2 three samples of redacted Autopsy Reports so that the RJ could review them and determine if it 

3 wanted the Coroner to proceed with redaction of the remaining reports that were not privileged. 

4 While the Coroner did not intend to seek costs for this preliminary work, it would charge the RJ for 

5 the use of extraordinary personal in redacting remaining reports in cases not reviewed by the CDR. 

6 This was due to the time, level of detail and necessity for experienced personnel. It was determined 

7 that it would take 10-1 2 hours to redact the remaining reports and cost $45.00 per hour for 

8 extraordinary use of personnel. The RJ was advised of this cost and asked for a commitment before 

9 it proceeded allocating further time and resources to thi s task. LVRJ 087-088: Exh ibit A. ii~ I 0-1 4. 

10 With respect to the three sample redacted Autopsy Reports. the RJ was advised as to the 

1 l basis for the rndactions as follows: 

12 Attached please find samples of redacted autopsy reports. 1l1e 
language that is redacted consists of information that is medical, 

13 relates to the status of the decedent' s health (or the mother of a baby), 
could be marked with stigmata or considered an invasion of privacy by 

14 the family . With respect to the autopsy reports of children decedents, 
most of the redacted information is related to medical or health 

15 related. Statements of diagnosis or opinion that are medical or health 
related that go to the cause of death are not redacted. Note that there is 

16 not much more information in the redacted documents than in the 
spreadsheets the Coroner' s Office provided you. LVRJ 087-088. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The RJ subsequently filed its Petition for Mandamus alleging that the Autopsy Reports are 

not privileged or confidential, and the Coroner violated NRS 239.0107. 

III. LEGAL ARGUMENT 

A. Nevada Public Records Law 

Books and records kept by government entities are public "unless otherwise declared by law 

to be confidential." NRS § 239.010(1 ). If a record contains confidential information. it should be 

redacted, but only "if the governmental entity can redact, delete, conceal or separate the confidential 

information from the information included in the public book or record that is not otherwise 

confidential." NRS § 239.010(3). 

If any material is deemed confidential, the District Attorney must explain why. NRS 239.0107 

provides, in pertinent part, that the public official must respond to the public records request within 

five days, and if a document is claimed to be privi leged or confidential. the request must say so with 
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I ' '[a] citation to the specific statute or other lega l authority that makes the public book or record. or a 

2 part thereof, confidentiaJ : · 

3 Beyond statutory privileges, Nevada law recognizes common law privileges. The seminal 

4 Nevada Supreme Court decision interpreting the Nevada Public Records Act is Donrey of Nev., Inc. 

5 v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990). In that case, Donrey and Reno Newspapers 

6 petitioned for writ of mandamus pursuant to NRS 239.010, seeking disclosure by the Reno Police 

7 Department of a report prepared following investigation into the circumstances sunounding 

8 dismissal of charges against Joe Conforte for contributing to the delinquency of a minor. The 

9 Supreme Court concluded that the report was not expressly made confidential by statute, and turned 

l O to a balancing of interests test to consider the question of whether there was a common law 

11 limitation on disclosure of the records sought. Id. at 635, 147 (citing Carlson v. Pima Countv, 141 

12 Ariz. 487, 490. 687 P.2d 1242, 1245 ( 1984)). The court weighed the pri vacy and law enforcement 

13 policy justifications of nondisclosure against what jt characterized as the general pol icy in favor of 

14 open government. The Bradshaw decision, by implication, recognized that any limitation on the 

15 general disclosure requirements of NRS 239.010, must be based upon balancing or "weighjng,, of 

16 the interests of non-disclosure against the general policy in favor of open government. See DR 

17 Partners v. Bd. of Cnty Comm'rs, 116 Nev. 616,621 , 6 P.3d 465,468 (2000). 

18 The Nevada Supreme Court has clearly stated that the purpose of NPRA 1s to ensure 

19 accountability of the governrnent to the public by facilitating public access to "vital info1mation" about 

20 governmental activities. Id. The Court has also ruled therein that if a public agency declines to produce 

21 records or information, it is the public official or agency that bears the burden of establishing the 

22 existence of privilege based upon confidentiality. Id. ; see also NRS § 239.0113. Where no statute provides 

23 an absolute privilege against disclosure, the establishment of a privilege based upon confidentiality must 

24 be satisfied pursuant to a baJancing of interests test, described by the Court as fol lows: 

25 In balancing the interests .... the scales must reflect the fundamental ri ght 
of a citizen to have access to the public records as contrasted with the 

26 incidental right of the agency to be free from wu-easonable interference . . 
. . The citizen's predominant interest may be expressed in terms of the 

27 burden of proof which is applicable in thls class of cases; the burden is 
cast upon the agency to explain why the records should not be furnished. 

28 
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1 DR Partners, 116 Nev. at 621, 6 P.3d at 468 (citing MacEwan v. Holm, 226 Or. 27, 46,359 P.2d 413, 

2 422 (1961); and referencing Bradshaw, 106 Nev. at 635-36, 798 P.2d at 147-48). 

3 More recently, in Reno Newspapers. Inc. v. Gibbons, 127 Nev. 873 .. 880. 266 P.3d 623, 628 

4 (2011 ), the Nevada Supreme Court walked through its hi storical ana lysis of the ba lancing ol' interests 

5 test. The Court noted that the analysis begins with the presumption that all government-generated 

6 records are open to disclosure, see Reno Newspapers v. Halev, 234 P.3d 922, 924 (Nev. 2010), and DR 

7 Partners, 116 Nev. at 621 , 6 P.3d at 468, and noted that the State may overcome this presumption by 

8 proving, by a preponderance of the evidence, that the requested records are confidential. NRS § 239.0113 ; 

9 DR Partners, 116 Nev. at 621, 6 P.3d at 468. Next, absent a statutory provision that explicitly declares a 

10 record to be confidential, limitations on disclosure must be based upon a broad balancing of the interests 

11 involved. DR Partners, 116 Nev. at 622, 6 P.3d at 468; Bradshaw, 106 Nev. at 635, 798 P.2d at 147. 

12 Although the state entity bears the burden to prove that its interest in nondisclosure clearly outweighs the 

13 public' s interest in access, that burden will clearly be met in the right circumstance. In sum, under Nevada 

14 law, the duty to disclose is not unlimited. Pub. Emps. ' Ret. Sys. v. Reno Newspapers. Inc. , 313 P.3d 

15 221. 225 (Nev. 2013) (citing Gibbons) . 

16 As set forth in this brief. the Coroner will establish by a preponderance or the evidence that 

17 Autopsy Reports presented and accessed by the CDR team are confidential pursuant to NRS 432B.407, 

18 and therefore, barred from public disclosure. Additionally, the Coroner will establish that applying 

19 the balance of the interests shows that the privacy interests in all Autopsy Reports dearly outweigh 

20 public access, and on those grounds are barred from public disclosure. 

21 B. Statutory Privilege: NRS 432B.407 

22 The RJ is requesting Autopsy Records from a County department, the Clark County Coroner. 

23 which are presented and accessed by the CDR team, of which the Coroner is a representative. NRS 

24 432B.407 exp licitly states that information acquired by the CDR team is confidential and privileged. 

25 Therefore, based on NRS 432B.407, the Coroner must invoke the privilege and deny disclosure of 

26 Autopsy Reports involved in cases reviewed by the CDR. 

27 NRS 432B.405 provides for a multidisciplinary team to review the death of a child and 

28 assess and analyze the circumstances surrounding the death. NRS 4328 .406 provides for the 
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1 composition of CDR teams and lists the representatives of such a team. which includes a 

2 representative from the Coroner' s Office. Additionally, the members of the team include other 

3 County representatives from the D.A. 's Office, the Department of Family Services, the Depa1tment 

4 of Juvenile Justice Services, and University Medical Center. The purpose of this team is to make 

5 recommendations for improving laws, policy and practice, supporting the safety of children and 

6 preventing future deaths of children. NRS § 432B.403. 

7 The Coroner has an integral role on the CDR team. Medical Examiner Dr. Alane Olson is 

8 the Coroner representative, and the meetings are held at the Coroner" s Office. Dr. Olson has 

9 previously chaired the team, and actively participates and represents the Coroner's Office. Dr. 

1 O Olson attends the meeting with tbe Coroner documents, including the Autopsy Report, and makes a 

I 1 presentation as to the Coroner' s involvement and investigation in a child death. Dr. Olson explains 

12 and presents the Coroner's findings, and interprets the Autopsy Report as it relates to each case 

13 reviewed by the Child Death Review committee. Exhibit A, ~ 9. 

14 NRS 432B.407(1) states that the documents that the CDR team has access to includes 

15 autopsy reports relating to death, as well as and medical or mental health records. NRS 432B.407(2) 

16 states that each organization represented on the CDR shall share with the team information in its 

17 possession concerning the child that is the subject of the review, any siblings of the chi ld, any person 

18 responsible for the welfare of the child and other pertinent information. NRS 432B.407(6) strictl y 

19 prohibits the disclosure of information acqu ired by and records of the chi ld death review committee. 

20 which would include information acquired from Autopsy Reports. NRS 432B.407 states: 

21 

22 

23 

24 

25 

26 

27 

28 

Except as otherwise provided in this section, information acquired by, 
and the records of, a multidisciplinary team to review the death of a 
child are confidential, must not be disclosed and are not subject to 
subpoena, discovery or introduction into evidence in any civil or 
criminal proceeding. 

NRS 432B.407 is related to the federal Child Abuse and Prevention Treatment Act of 1996 

(CAPT A) disclosure requirements. CAPT A requires states to preserve the confidentiality of records 

in order to protect the rights of the child and of the child's parents or guardians. CAPT A enumerates 
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limited exceptions to this confidentiality requirement, of which the media is not included.4 42 

U.S.C. § 5106a(a)(2)(A) and (b)(2)(B)(viii, ix, x). NRS Chapter 432B1 is consistent with CAPT A. 

In fact, failure to comply with the confidentiality requirements could impact the County's federal 

grant eligibi li ty requirements. 42 U.S.C. § 5106a(b); NRS § 432B.290( l ). 

In an email from the RJ to the Coroner dated May 8, 2017, and in con-espondence from the 

RJ's attorney dated May 23, 2017, it become apparent that the RJ was interested in Autopsy Reports 

pertaining to juvenile deaths relating to DFS cases. Information relating to children is one of the 

most, if not the most protected in terms of confidentiality under the NPRA. 5 Because the RJ 

expressed this interest in Autopsy Reports connected to children in the DFS system, it became 

necessary for the Coroner to apply the privilege under NRS 4328.407. 

All of the Autopsy Reports that the RJ specifically requested on May 26, 20 17 and .lune 12. 

2017 that involved deaths reviewed by the CDR. With respect to the child deaths going back to 

January 2012, the vast majority were cases reviewed by the CDR. When the RJ expressed specific 

interest in confidential DFS matters, the Coroner, as a representative on the CDR team, invoked the 

CDR privilege and would not consider redaction. The RJ cannot use the Coroner to obtain Autopsy 

Reports consisting of confidential infonnation accessible and acquired by the CDR team. 

Otherwise, the statutory protections provided to shield information concerning chi ldren from public 

dissemination would be completely undermined by their back door approach. Further, the Coroner 

cannot risk violating the non-disclosure requirements of CAPT A and NRS 432B.407 not just in 

terms of protecting privacy interests of chi ldren, their families, persons who report abuse, etc., but in 

terms of jeopardizing federal grant eligibility requirements under CAPT A. 

Thus. based on privilege established in NRS 4328.407. the confidenti ality required in 

CAPTA and the Coroner's involvement on the CDR team. it has been demonstrated by a 

4Specifically CAPT A allows disclosure to individuals who are the subject of the report, governmental agencies, chi Id 
abuse panels, child fatality review panels, a grand jury or a court, and other entities or individuals authorized by state law 
to receive such information. See 42 U.S.C. § 5106a(a)(2)(A) and (b)(2)(B)(viii, ix, x). 
5 NRS Chapter 432B, titled "Protection of Children", strictly protects the privacy interests in such infonnation and 
specifically provides what type of information and to whom it can be disseminated. See NRS §§ 432B.290(2) (limiting 
disclosure ofDfS records to specified individuals, including parents or legal guardian of the child, law enforcement and 
the CDR, but not the media); 432B. l 75 (specifying certain data that can be made available to the public relat ing to a 
cnild that is the subject of reported abuse or neglect and suffers a fatality); 432B.2.80 (crimina l liabi lity for release 
confidential DFS in fonnation); 432B.290(2) (limiting disclosure of infonnation to spec ified ind ividuals). 
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preponderance of the evidence that Autopsy Reports involved in cases reviewed by the CDR are 

confidential. 

C. The Privacv Interest in Autopsy Reports Clearly Outweighs Public Access 

In the event this Court finds that the privi lege pw-suant to NRS 432B.407 was not established 

by a preponderance of the evidence with respect to Autopsy Reports in cases reviewed by the CDR, 

then the balancing of the interests will clearly show that those Autopsy Reports are confidential. 

Likewise, with respect to ALL of the Autopsy Reports requested by the RJ, the balancing of the 

interests demonstrates that these rep01ts are not for public disclosure. The privacy interests in the 

Autopsy Reports, as demonstrated by law and policy relating to children (as established above), 

medical and health information, informat ion that may be socially stigmatic, as well as a statutory 

amendment stating specific private individuals who may receive Coroner reports, clearly outweigh 

public interest. 

I. Protecting Medical and Health Information from Public Access is 
Consistent with Public Policy set forth in HJP AA and State Law 

15 As discussed, the vast majority of the information contained in an Autopsy Report consists of 

16 medical and health information. Confidentiality, protection and limited disclosure of medical and 

17 health information is addressed in the federal Health 1J1Sw-ance Portability and Accountability Act of 

18 1996 (HIP AA). With respect to health information of decedents, HIP AA generally prohibits health 

19 care providers and other covered entities from disclosing a decedent ' s protected health information 

20 to anyone other than the decedent' s personal representative. 45 C.F.R. § 164.502(t}(g). Fu11her, 

2 1 HIP AA requires that covered entities protect this information for 50 years. 6 Id. 

22 There are certain exceptions to HIP AA, and one of them allows for disclosure to a coroner, 

23 for purposes of exercising its duties, including identifying a decedent and determining the cause and 

24 manner of death. 45 C.F.R. § 164.512(g). While the Coroner is not a covered entity under HIP AA 

25 or a provider of health care, the fact that federal law stringently protects such informat ion in the 

26 health care context, and the fact that such information is conta ined in Autopsy Reports. demonstrates 

27 privacy interests in health infonnation contained in Autopsy Reports. Since an Autopsy Report 

28 
6 This is contrary to the RJ's position that deceased persons do not have a privacy right. RJ O 15. 
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contains the same type of information HIP AA protects in the health care context, the only 

responsible position that the Coroner can take is to limit further exploitation of that information by 

allowing limited access to only the next of kin, law enforcement and by subpoena. This is consistent 

with HIP AA requiring health information of a decedent be disclosed only to a personal 

representative and protecting it for 50 years. With the privacy interests that federal law attaches to 

health information, even of those who have passed, it is only prudent to apply the same privacy 

interests to the same information contained in Autopsy Reports when dealing with public 

dissemination of Autopsy Reports. 

As discussed in AGO 82-12, state law also protects medical and health informat ion. 1'.TRS 

49.225 provides that communications between a patient and a physician are privileged. NRS 

Chapter 629 restricts inspection of health care records to certain circumstances. See AGO 82-12. p. 

3 ( opining that in Nevada there is strong pub I ic policy that the secrets of a person· s body are very 

private and confidential and any intrusion in the interest of public health or adjudication is nruTOwl y 

circumscribed). As set forth below, other jurisdictions have extended this protection to Autopsy 

Reports. Additionally, this position has been outright adopted in other jurisdictions. Globe 

Newspaper Co. v. Chief Medical Exam'r, 404 Mass. 132,135,533 N.E.2d 1356, 1358 (1989) 

addressed the public policy favoring confident~ality as to medical data about a person's body. Like 

the legal analysis in AG 82-12, that case emphasized that the policy is evident in the confidentiality 

of hospital records, records pertaining to venereal disease, records concerning Reyes Syndrome and 

reports of infectious disease. Ultimately, the case held that Autopsy Reports contain medical 

information, are diagnostic in nature and contain intimate details about a person's body and medical 

info1mation and are exempt from disclosure. The Supreme Court of South Cru·olina also holds that 

Autopsy Reports are incorporated into the meaning of a medical record. Perrv v. Bullock. 409 S.C. 

137, 142, 761 S.E.2d 251 , 253 (2014). In Perry. the court stated: 

[T]he medical information gained from the autopsy and indicated in 
the report is not confined to how the decedent died. Instead, an 
autopsy, which is performed by a medical doctor, is a thorough and 
invasive inquiry into the body of the decedent which reveals extensive 
medical information, such as the presence of any diseases or 
medications and any evidence of treatments received, regardless of 
whether that information pertained to the cause of death. 

Page 14 of 29 

JA0209



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Likewise, the Nevada Attorney General also opined: 

While cognizant that public inspection is the rnle and secrecy the 
exception, we can ascertain no public interest in disclosure 
sufficient to outweigh the public policy of confidentiality of 
personal medical information. The fact that a person dies in an 
accident, is drowned, or meets his death in any of a number of 
ways which may require an autopsy is no justification for enabling 
public knowledge of that which was closely guarded throughout 
his lifetime. 

AGO 82-12, p. 3. 

While it is not necessary to change the meaning of "health records" 7 in Nevada to include 

Autopsy Reports, it is clear that the protection of such information pursuant to policy and law 

logically apples to Autopsy Reports. Since the vast majority of subject matter in an Autopsy Report 

consists of medical and health information, and HIPAA and Nevada law limit dissemination of such 

information, it is logical to limit the rel ease to the next of kin. consistent with HI PAA ' s release to an 

executor of an estate. Autopsy Reports contain the sensitive medical and personal information that 

the law protects in other contexts and, therefore, in the context of Autopsy Reports it only makes 

sense that the privacy interests also outweigh public dissemination. 

2. Other Nevada Laws Protect Privacv Interests in Subject Matter 
Contained in an Autopsy Report 

18 Other Nevada statutes demonstrate the public policy behind confidentiality of the type of 

19 subject matter in an Autopsy Report. 

20 As discussed in detail previously, with respect to juveniles, the law closely guards the release 

21 of information relating to children. See NRS Chapter 432B, particularl y § 432B.407(6). supra. The 

22 public policy of closely guarding information relating to children is also evident in the laws 

23 protecting juvenile justice records. See NRS §§ 62H.020 ()imitation on the publication of name or 

24 race of child and nature of charges) ; 62H.025 (confidentiality and limited release of juvenile justice 

25 

26 

27 

28 

7"Health care records" means any reports, notes, orders, photographs, X-rays or other recorded data or information 
whether maintained in written, electronic or other form which is received or produced by a provider of health care. or 
any person employed by a provider of health care, and contains information relating to the medical history, examination, 
diagnosis or treatment of the patient. NRS 629.021. 
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1 information); 62H. l 00-170 (procedure for sealing criminal records of a child); 62H.210-220 

2 (juvenile justice information collected by DFS has restricted public access). 

3 The law protects other subject matter that may be included in Autopsy Reports. One 

4 example is the release of data contained in vital statistics. NRS 440.170 restricts disclosure or data 

5 contained in vital statistics except as authorized by statute or the State Board of Health. In 01her 

6 words, the public does not have the right of access to this information. As discussed in AGO 82-1 2, 

7 details about vital statistics is consistent with information in Autopsy Reports. 

8 Another area of protection is with respect to death certificates. The public' s access to death 

9 certificates is limited under certain circumstances. NRS 440.650(2) restricts the issuance of a 

10 certified copy of a record of death by State Registrar unless the applicant has a direct and tangible 

11 interest in the manner recorded. Additionally, NAC 440.021 ( I )(b) states that the State Registrar 

12 may allow examination of a certificate if it is determjned not to contain confidential information. or 

13 the disclosure would not constitute an unwarranted invasion of privacy whjch would result in 

14 irreparable harm to the person named on the ce1tificate or members of the immediate family. See 

15 AGO 82-12. p. 3. Logically, if access to a death certificate is not open to the public, neither should 

16 an Autopsy Report. 

17 Certain infonnation that may be socially stigmatic should al so not be available for public 

18 access. Disclosure of data in vital statistics indicating that a birth occurred out of wedlock is 

19 prohibited except by court order. See NRS § 440.170(2). Info1mation relating to communicable 

20 disease is confidential medical information which must not be disclosed except under very limjted 

21 circumstances. NRS § 441A.220; AGO 82-12, p. 3. Likewise, the case of Haley, 234 P.2d at 927, 

22 recognized "that an individual's privacy is also an important interest, especially because private and 

23 personal information may be recorded in government files." Thus the policy imbedded in statutes, 

24 restricting public access to info1mation relating to children, and other subject matter that could be 

25 contained in all Autopsy Reports such as pre-existing illness, sexual or other communicable 

26 diseases, terminal illness, drug or alcohol addition, medical information or other details is consistent 

27 with the Coroner ' s policy and AGO 82-12 that Autopsy Reports are not for public dissemination. 

28 
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1 Autopsy Reports contain very private, personal and sensitive info1mation, that decedent's, when 

2 they were alive, or their grieving families, may not want publicly exploited. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

,, 
.) . AB57 Demonstrates Legislative Intent to Protect the Privacy Interests in 

Autopsy Reports 

AB57 was introduced and enrolled by the 2017 Nevada Legislatme. A.B. 57, 79th Sess. 

(Nev. 2017), attached hereto as Exhibit B. It became effective on July 1, 2017 and did two things. 

First, it made provisions relating to notification of a death consistent with NRS 451.024, which 

provides a hierarchy as to who has the right to the body aner death. as well as listing certain other 

persons who may be notified to include parents. adult children. guard ian or custodian. Second. it 

also provided that this very group of persons may be provided a copy of the repo,1 of the coroner 

regardless of whether they bad the right to the body under NRS 451.024. Id. It is this second 

change that is relevant to this case for it is further evidence that Autopsy Reports are confidential but 

may be released to specific persons consisting of the person with the right to the body, parents, adult 

children, guardians and custodians. 

AB57 was discussed at the Meeting of the Assembly Committee on Government AJfai rs on 

February 16, 2017. Coroner John Fudenberg was present as were representatives of other public 

entities, private citizens, and the Nevada Press Association. The RJ was not present and the Nevada 

Press Association did not present testimony or documentation.8 

The language in AB 57 that references the release of a report to the parents, adult children, 

guardians or custodians, whether or not they have the right to the body under NRS 451.024 is based 

on the principle that the reports of coroners in Nevada are not for public access. and as a matter o!' 

practice are generally released only to next of kin. Note that Washoe and Elko Counties have the 

same policy as the Clark county Coroner. 9 1n other words, the practice of the Coroner with respect 

8 Revised provisions relating to coroners: Hearing on AB. 57 Before the Assemb. Comm. On GOv't Affairs, 2017 Leg., 
79th Sess. 1-2 (Nev., Mar. 8, 2017) (statement of John Fudenberg, Coroner, Office of the Coroner/Medica l Exam iner, 
Clark County. 
9 The Coroner's policy of limiting the disclosure of Autopsy Reports to next of kin is consistent with other counties in 
the State of Nevada. See Washoe County Code 35.160(4) for the purpose of demonstrating that the Washoe County 
Coroner has adopted the saine practice as the Coroner, and www.washoecounrv.us./coroner/fag/autopsy report.php. 
For Elko County see www.elkosheriff.com/coroner.html (reports generated by the Elko County Coroner's Office are 
not subject to pub lic view. These reports are available to the legal next of kin but on ly at the conclusion of the 
investigation (inc luding district attorney's review) and upon written request, and appropriate fees being forwarded. The 
reports do not included protected health information and repo1ts or documents obtained from other agenc ies.) 

Page 17 of29 

JA0212



1 

2 
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4 

5 

6 

7 
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12 

13 

14 

15 
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27 

28 

to the limited release of Autopsy Reports to next of kin was implied, accepted and incorporated into 

AB 57. AB 57 then expanded this practice to include a specific enumerated group of individuals. 

Exhibit A, ,1 l 5-17. This is discussed at a legislative hearing. 

We have been working on this bill for well over a year. I want to thank 
Rose Floyd. She is in Las Vegas today. She will be testifying in 
support. Rose tragically lost three family members in 20 15. As a resul t 
of old statutes, she had problems with being notified and potentially 
receiving copies of the Office of the Coroner/Medical Examiner reports 
at the time because she was not considered legal next of kin. Her 
daughter's next of kin was her husband, who was the suspect in the 
murder. This bill will take care of that issue. Additionally, it will 
ensure that coroners statewide will be allowed to re lease reports to 
someone who is not necessarilv the legal next of kin when the legal 
next of kin is a suspect in the death. Need less to say. this is a no­
brainer. The non legal next of kin under these circumstances should be 
entitled to reports of thei r fam il y members. (emphasis added) 111 

* * * 

Under the circumsta nces, if the legal next of kin is the suspect, then the 
nonlegal next of kin - the parents in this scenario - would be entitled to 
the report. A real-life example, Rose Floyd's daughter and two other 
family members were murdered by her daughter's husband. By law, 
the daughter's husband was the legal next of kin, so Rose was not 
notified right away. This will minimize that from happening in the 
future. 

Rose would not have been entitled to receive coroner's reports because 
she was not the legal next of kin. I do not want to speak for the other 
16 counties in the state, but in Clark County under these circumstances. 
we would release the reports to her although it is not clearly outlined in 
s tatute. In section 3, subsection 2, the bill allows us to legally release 
the reports to her as the nonlegal next of kin when the legal next of kin 
is a suspect in a murder. 11 

AB57 was not expanded to allow release to just anybody (unless pursuant to NRS 451.024); 

not the press a nd not the general public. This is consistent with we ll-sett led application of statutory 

interpretation in 1evada. When tht:! legislature specificall y includl:s or enumerates panicular things. 

it must be inte rpreted to mean that all other things were intended to be exc luded. Ramsey v. Citv or 

10 Revised provi sions relating to coroners: Hearing on A.B. 57 Before the Assemb. Comm. On GOv't Affairs, 20 17 
Leg., 79°1 Sess. 4 (Nev., Mar. 8, 2017) (statement of John Fudenberg, Coroner, Office of the Coroner/ Medical Examiner, 
Clark County. 
11 Revised provisions relating to coroners: Hearing on A.B. 57 Before the Assemb. Comm. On GOv't Affairs, 2017 
Leg., 79th Sess. 5 (Nev., Mar. 8, 2017) (statement of John Fudenberg, Coroner, Office of the Coroner/ Medical Examiner, 
Clark County. 
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I N. Las Vegas, 392 P.3d 614, 619 (Nev. 2017) (the maxim expressio unius est exclusfo alterius the 

2 expression of one thing is the exclusion of another, long adhered to in this state, instructs that the 

3 failure to acknowledge or include one thing demonstrates the intent to exclude, or allow no other): 

4 Galloway v. Truesdell, 83 Nev. 13 , 26, 422 P.Jd 237, 246 ( I 967) (the principle has been repeatedly 

S confirmed in Nevada): Silvers v. Sony Pictures Entm't, Inc., 402 F.3d 881, 885 (9th Cir. 2005) 

6 (under traditional principles of statutory interpretation, the docnine creates the presumption that 

7 when a statute designates ce1tain persons, things, or manners of operation, all omissions should be 

8 understood as exclusions, citation omitted). 

9 The Nevada Legislature could have stated that Autopsy Repo1ts were open to the public and 

1 O not confidential, but it did not do that. Instead, AB57 furthered the policy of coroners in Nevada by 

11 accepting the limited release of the reports to the immediate next of kin and then providing that 

12 certain other persons associated with the decedent may also receive a report. The reason for 

13 specifying other persons related to the decedent was so that, in the event the direct next of kin under 

14 NRS 451.024 was responsible for the death of a loved one. other next of kin would he able to be 

I S notified and obtain an Autopsy Report. By enumerating such a small number of individuals entit led 

16 to notification and a report, AB57 recognizes and respects the privacy interests in information 

17 pertaining to a decedent and its family. 

18 Thus, AB 57, now statutory law, is consistent with the Coroner's release of Autopsy Reports 

19 and c1ear1y demonstrates that these reports are not for public disclosure. AB 57 all but explicitly 

20 states that Autopsy Reports are not for public disclosure, and further demonstrates that the p1ivacy 

2 1 interests in the Autopsy Report by limiting dissemination to a specific persons associated with the 

22 decedent. 

23 

24 

26 

27 

28 

4. Other Jurisdictions Respect Privacy Interest in Autopsy Reports 

As the RJ points out, some states treat Autopsy Reports as public record available for public 

access. However. many jurisdictions respect the privacy interests and classify them as confidential 

but subject to release to certain specified individuals. such as the next of kin, which does not include 

the media or the general pub1ic. In the case of Reid v. Pierce Countv, 136 Wash. 2d 195. 198. 96 1 

P.2d 333, 335 (1998), relatives of deceased persons sued a county for common law invasion of 
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privacy with respect to allegations of appropriation and display of photographs of deceased relatives. 

2 In that case the court discussed the privacy interest in autopsy records and held that: " ... the 

3 immediate relatives of a decedent have a protectable privacy interest in the autopsy records of the 

4 decedent. That p.rotectable privacy interest is grounded in maintaining the dignity of the deceased." 

5 Id. at 212, 342; see also Galvin v. Freedom of Info. Com., 201 Conn. 448,461, 518 A.2d 64._ 71 

6 (1986) (autopsy reports are not accessible to the general public as information in autopsy reports 

7 could cause embaiTassment or unwanted attention to the fami ly of the deceased); Larry S. Baker. 

8 P.C. v. City of Westland, 627 N.W.2d 27, 15 (Mich.App. 2001) 12 (notions of privacy in state law 

9 applied to deceased individuals and their families and outweighed public interest in accidents and 

10 injuries information). 

11 Statutes in other jurisdictions also exempt Autopsy Repo1i from public disc losure except to 

12 certain specified persons such as next of kin. See Iowa Code§ 22.7(41) (Iowa) (expressly exempts 

13 autopsy reports from disclosure except to the decedent's immediate next of kin); Mass. Ann. Laws 

14 ch. 38, § 2 (Massachusetts) (the chief medical examiner is required to promulgate rules for the 

15 disclosure of autopsy repo11s, which are deemed not to be public records, to those who are legally 

16 entitled to receive them); N.H. Rev. Stat. A1m. § 61 1-B:21,III (New Hampshire) (autopsy reports are 

17 confidential, but available to the next of kin, law enforcement. decedenf s physician and 

18 organizations for education or research): N.D. Cent. Code§ 23-01-05 .5 (Norih Dakota) (autopsy 

19 reports are confidential but may be disclosed to certain specified persons such as next of kin) ; Okla. 

20 Stat. tit. 63, § 949(0) (Oklahoma) (repo11s of medical examiner may be furnished to next of kin or 

21 others having need upon written statement); Or. Rev. Stat. Ann. § 146.035(5)(a) (Oregon) (autopsy 

22 reports are generally exempt from public disclosure except next of kin or person liable for the death 

23 may examine copies of the autopsy report); Utah Code Ann.§ 26-4-17(3) (Utah) (despite being 

24 confidential medical examiner shall deliver copies ofreports to next of kin or decedent's physicians 

25 upon request); Wash. Rev. Code Ann. § 68.50.105 (Washington) (autopsy reports are confidential, 

26 but available to certain specified persons such as family members, decedent's physicians or law 

27 enforcement). 

28 
12 Distinguishing Swickard v. Wayne Medical Examiner. 475 N. W.2d 304 ( 1991 ), cited by the RJ . 
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1 Consistent with Nevada legislative intent, these out of state statutes further demonstrate that 

2 the privacy interests clearly outweigh public access. Further. they validate and reinforce the legal 

3 analysis in AGO 82-12, and the policy of the Coroner, with respect to the release of Autopsy 

4 Reports. 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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28 

D. The Coroner's Compliance with NRS 239.0107 is Not Deficient 

1. AGO 82-12 constitutes legal authoritv for nondisclosure of 
Autopsy Reports. 

NRS 239.0107(1)(d) states that if the governmental entity must deny a request for a record 

on grounds of confidentiality, it must state in writing notice of that fact and a citation to a specific 

statute or legal authority that makes the record confidential. 

The RJ claims that AGO 82-12 is not a legal authority justifying nondisclosure of the Autopsy 

Reports, is not binding authority and is outdated. To suggest the AGO 82- 12 is not legal authority is 

incorrect. When one actually reads AGO 82-12, it becomes obvious that it contains thorough legal 

analysis with respect to the issue of public disclosure of Autopsy Reports. The basis fo r the 

conclusion of the opinion is Nevada statutory law and laws of other jurisdictions adopting policy 

protections applicable to the type of subject matter contained within the Autopsy Reports. AGO 82-

12, p. 3. 

Importantly, AGO 82-12 also opinions what information should be public: 

The official register, labeled 'Coroner Register,' sets forth the 
fulfillment of the coroner's statutory duties including identification 
of the dead person, inventory of any personal prope1iy of the 
deceased, disposal of the remains, notification of the next of kin 
and the date and cause of death .... Thus, the apparent intent is to 
have a register, open to public inspection. and a file containing 
detailed medical information maintained away from the public eye. 

AGO 82-12, p .. 2-3. The Coroner' s preparation and release of the spreadsheets on April 13, 2017 

and May 9, 2017 are consistent with this analysis. The legal analysis in the AGO is the best logical 

way to address Autopsy Reports in the context ofNPRA. 

Specifically, AGO 82-12 analyzes whether an Autopsy Report is a public record and 

concludes in the affinnative. The analysis then goes into detail as to whether it is subject to public 

inspection. The opinion also analyzes NRS 239.010, which states that unless otherwise determined 
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1 confidential by law a record is open to public inspection. The opinion acknowledged that the 

2 Autopsy Reports have not been declared to be confidential. AGO 82-12, p. 2. However, it cited to 

3 laws of other states where public policy constituted grounds for denial of public inspection. The 

4 opinion then analyzes Nevada statutes that as a matter of public policy make certain medical/health 

5 related matters confidential or of limited disclosure (reporting of venereal disease. doctor-patient 

6 privilege, health care records and medical history, as discussed previously herein). Since 

7 medical/health matters are included in Autopsy Reports, the opinion concluded that public policy 

8 constituted grounds for denial of public inspection. AGO 82-12, p. 3. 

9 AGO 82-12 foreshadowed future rulings of the Nevada Supreme Court when it applied the 

10 balancing test and concluded that the privacy interests would outweigh the public's right to access. 

11 Specifically, the opinion states: 

12 
While cognizant that public inspection is the rule and secrecy the 

13 exception, we can asce1tain no public interest in disclosw-e sufficient 
to outweigh the public policy of confidentiality of personal medical 

14 infonnation. The fact that a person dies in an accident, is no 
justification for enabling public knowledge of that which was closely 

15 guarded throughout his lifetime. 

16 AGO82-12p.3. 

17 While the RJ cites to law stating an Attorney General Opinion is not binding on the court, 

18 such opinions provide legal interpretations on important areas of law. such as public record and open 

19 meeting law, and are of assistance to state and local agencies. In fact, in the case of Donrev v. 

20 Bradshaw, 106 Nev. at 636, 798 P.2d at 148, the Nevada Supreme Court gave credence to an Attorney 

21 General Opinion when it recognized public policy considerations in 83 Op. Att'y Gen. 3 (1983) 

22 relating to the disclosure of a police report. 

23 With respect to the allegation that the AGO is outdated, that argument is also incorrect. 

24 While NPRA has become more comprehensive and consistent with the policy of open and 

25 transparent government, laws and policy pertaining to the subject maner and inlom1ation contained 

26 in an Autopsy Report, particularly as they related to health information and review ofjuvenile 

27 deaths, have !become more strict, detailed and comprehensive in te1:11s of confidentiality. This is 

28 
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evident with HIP AA and CAPT A, both of which became federal law in 1996, 14 years after the 

2 AGO, and NRS 432B.407 was not enacted until 2003. 

3 This issue is riot the first time the RJ has made a records request for Autopsy Reports. In 

4 fact, the RJ has made such requests many times and many times the Coroner has cited to the legal 

5 analysis in AGO 82-12 as the legal basis for nondisclosure. Exhibit A, 11 5-6. Even if it were 

6 dete1mined that citing AGO 82-12 is not a legal basis for nondisclosure, the RJ has become familiar 

7 with the issue over the years and it has sufficient infonnation to present its full legal argument, as it 

8 has done so in its opening brief. See Reno Newspapers, 127 Nev. at 88 1. 266 P.3d at 629 (when 

9 addressing documents withJ1eld it stated that Vaughn index not required when requesting party has 

10 sufficient information to present a fuJI legal argument). 

11 Likewise, if it were determined that citing AGO 82-12 in response to the April 13, 2017 

12 request did not constitute legal authority for nondisclosure, such a defect was surely cured on May 

I 3 26, 2017 when the D.A. 's Office responded to the formal request dated May 23, 2017 by the RJ's 

14 attorney. 13 In its response on May 26, 2017, the D.A.' s Office practically mi1Tored the legal analysis 

15 in AGO 82-12 with similar arguments that statutory provisions demonstrate that public policy 

16 supports the limited disclosure of medical information, which is contained in Autopsy Reports. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2. The RJ asse11s that the Coroner did not cite to NRS 432B.407(6) in a 
timely fashion. 

RJ complains that the Coroner did not cite to NRS 432B.407 timely, when it fi rst responded 

to the request on April 13. 2017. However, it was not apparent that the RJ was trying to use the 

Coroner to obtain confidential information acquired by the CDR team unti l the May 8. 2017 emai l 

from Mr. Joseph to Mr. Fudenberg and the May 23 , 2017 correspondence from the R.I 's attorney. 

Exhibit A, 17; LVRJ 027. Once the "red flag" was raised it became apparent it was imperative that 

the Coroner assert the privilege, as it did in its response dated May 26, 2017 (LVRJ 032 - NRS 

432B.407 privilege applies to Coroner participation on CDR team), and thereafter on May 31, 2017 

28 13 After being den ied the Autopsy Repo11s, being provided AGO 82-12. 1wo seLs of spreadsheets. a meeting with Coroner 
Fudenberg, the RJ , on May 23 , 2017, essentia lly renewed its request via correspondence by its anomey. 
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1 (LVRJ 072 - repo1is subject to the privilege wou ld not be redacted) and on July 9. 201 7 (LV RJ 080-

2 082 - non CDR cases are not subject to privilege). 

3 After the RJ asked for redacted Autopsy Reports on May 26, 2017, and due to the RJ's 

4 attempt to use the Coroner as a way to obtain privileged information relating to children, the 

5 Coroner had to determine what juvenile death cases were not reviewed by the CDR. This took 

6 several weeks since the request on April 13, 2017 entailed cases going back to January 2012, of 

7 which there are hundreds. It was determined that all of the cases listed in the RJ's emails on May 

8 31 , 2017 and June 13· 2017 that involved the Coroner were reviewed by the CDR. With respect to 

9 the RJ's original request of reports going back to January 2012, the vast majority of the cases were 

10 reviewed by CDR. Those that did not go to the CDR were provided to the RJ on July 9, 20 17 when 

11 the information was available. LVRJ 080-082. Exhibi t A . ~ I 0. 

12 When the Coroner became aware of the RJ' s moti vation to use the Coroner as a means 10 get 

13 around CDR protections, the Coroner had no choice but to invoke the CDR privilege to guard 

14 against the release of confidential information about children. Further, by not invoking the privilege 

15 it places at risk the County's eligibility for federal funding. 

16 3. Redacted Sample Autopsy Reports Provided to the RJ 

17 The RJ complains that the Coroner did not provide sufficient legal basis for the redaction of 

18 language in the sample Autopsy Reports provided. That is simply not true. First, the three samples 

19 provided on July 11, 2017 were provided only as a courtesy for the RJ to detennine whether it 

20 wanted the Coroner to proceed redacting the reports that did not go to CDR. Second, a detailed legal 

21 basis for the redaction was provided that made it crystal clear that the medical information was what 

22 was redacted from the sample redacted reports . LVRJ 087-088. Third, through communications 

23 between the Coroner and the RJ over the last few months. and over the years. the RJ has been 

24 info1med as to the Coroner's policy which protects medical and health info rmation contained in 

25 these Autopsy Reports, which is largely the legal analysis on which AGO 82-12 sets forth its basis 

26 against disclosure. Exhibit A, ,i ,r 5-6. 

27 As stated, this is not the first time the RJ has dealt with this issue. Mr. Fudenberg has been 

28 the assistant coroner and the Coroner for the past 14 years and over the years received dozens of 
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1 requests for Autopsy Reports from the media, including the RJ. The Coroner's policy with respect 

2 to the release of the reports and the reasoning in AG 82-12 has been provided and explained to 

3 reporters, including those from the RJ many times. 14 Exhibit A . ~~ 4-5. AGO 82- 12 has been 

4 provided many times. The RJ has sufficient information and more than enough familiarity with 

5 NPRA to make a legal argument. This consistent with the ruling in Gibbons, which dealt with the 

6 non-disclosure of a record, not a redacted record: 

7 While requester may generally be entitled to a log, it would be 
unnecessary when "the requesting party has sufficient information to 

8 meaningfully contest the claim of confidentiality without a log·'. ·· ... 
It is sufficient to simply explain that in most cases, in order to preserve 

9 a fair adversarial environment, this log should contain, at a minimum, 
a general factual description of each record withheld and a specific 

1 O explanation for nondisclosure." 

11 Id. at 883, 629. The email dated July 11, 2017 to the RJ clearly states what the subject matter is 

12 that was redacted and why. L VRJ 087-088. 

13 The RJ also complains that the redacted reports were overly redacted. 15 However, redaction 

14 was consistent with Nevada Supreme Court cases. AGO 82-12 and public policy limi ting publicity 

15 of health info1111ation. NRS 239.010(3) provides that the govemmental enti ty shall not deny a 

16 request for a record that contains confidential information if the entity can redact. delete. conceal or 

17 separate the confidential information from the non-confidential info1mation. 

18 While the Coroner "can" redact the Autopsy Reports on child deaths that were not reviewed by 

19 the CDR, the redacted material will largely consist of medical and health information which is the 

20 basis for the non-disclosure to begin with. Additionally, the information in the redacted reports will 

21 consist of the public information on the spreadsheets already provided to the Coroner. 

22 4. The RJ's Waiver Argument Fails 

23 As a result of the Coroner's alleged defective notice under NRS 239.0107, as claimed by the 

24 RJ which the Coroner has established as unfounded, as set forth above, the RJ says that the Coroner 

25 

26 

27 

28 

14 The RJ's knowledge of this issue is demonsrrated by the fact that the request it made for the homicides earl ier this year 
was limited to the public data included in the spreadsheets. 
15 If s imply the name of the decedent was deleted from the report and the health information remained, the private health 
information on the report could be linked to the name of the decedent based on data avai lable to the public. which 
violates public policy. 
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1 has waived its ability to assert a privilege or position of nondisclosure. There is not a provision in 

2 NPRA for a waiver, except in NRS 239.052 where it states the public entity may waive a fee. 

3 The RJ references an Eighth Judicial District Court Order from one of its own cases16 in 

4 support of this argument. However, reference to that case, even for instructive purposes, is flawed 

5 as in that case more than 45 days passed after the request was made and the public entity essentially 

6 failed to respond at all until a lawsuit was filed. Deel. of Margaret A. McLetchie. Ex. I, p.2 , ,i,i 1. 3, 

7 4, 5. If that is the case, then that fact alone is so distinguishable from the present case it is hardl y 

8 worth mentioning. In the present case the Coroner and the D.A."s Office responded timely, and, in 

9 some cases immediately, after receiving emails relating to requests from the RJ. 17 Further, the RJ 

10 wants us to believe that the Court in Case No.A-17-750151-W dete1mined the records should be 

11 disclosed solely on the school district's failure to respond as required by NRS 239.0107, and due to 

12 notice deficiencies the school district waived its right to assert a privilege. Importantly. the fai lure to 

13 timely assert a claim of confidentiality was not in itself sufficient to be the basis of the Court Order. 

14 The Order does not even mention a waiver and addresses substantive reasons for disclosure. Deel. 

15 of Margaret A. McLetchie, Ex. 1, p.5, ,i,i 32 (CCSD failed to prove by a preponderance of evidence 

16 that the records were confidential), 33 (CCSD filed to establish privacy interests outweigh interest in 

17 disclosure). 

18 Even if it were assumed that the Coroner's notice was technical ly not compliant with NRS 

19 239.0 107, to suggest that alone is the basis for di sclosure is inaccurate and would be unrair to 

20 families of decedents, undermine confidentiality limitations relating to information about children. 

21 contrary to public policy with respect to protecting medical and health, and place the County's 

22 eligibility for federal grants under CAPT A at risk. 

I 

I 

I 

I 

23 I 

24 I 

25 

26 16 Las Vegas Review-Journal v. Clark County School District, Dist. Ct. Case No.A-17-750151-W. 

27 

28 

17 See LVRJ 002-003 (Coroner cited to AGO 82-12 and provided initial spreadsheets within hours of April I 3, 2017 
request); RJ O 18 (D.A. Office responded to RJ the following day); Exhibit A, 17 (Coroner Fudenberg met personally 
with RJ reporters on a Sunday); LVRJ 031-033 (D.A. Office responded three days after renewed request in May 23, 
2017 correspondence from RJ attorney); LVRJ 072 (D.A. Office responded to May 26, 2017 request for redacted 
records 3 business days later); LVRJ 080-082 (D.A. Office responded to RJ's request for update two days later). 
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1 E. Public Record Fees 

2 The RJ asserts that NRS 239.055, which provides for an additional fee when extraordinary 

3 use of personnel or resources is required, limits costs associated with extraordinary use of personnel 

4 up to 50 cents per page. While it does not make sense that actual costs for extraordinary use of 

5 personnel can't exceed 50 cents per age, it appears that this interpretation is reasonable with the 

6 plain language of the statute, which was amended to include the 50 cent limitation in 2013. 

7 The RJ also asserts that the Coroner is trying to charge for the cost of detennining whether or 

8 not to redact info1mation based on grounds of confidentiality. This is not true. The Coroner has 

9 determined, based on AGO 82-12, public policy, and Nevada law. what material should be redacted. 

1 O It already knows. Thus, the RJ's reliance on another Order in one of its cases in Eighth Judicial 

11 District Court Case No. A54386 I 18 is inapplicable in this context. It is the exercise of studying the 

12 document and identifying the information itsel f in the document and redacting it that constitutes 

13 extraordinary use of personnel. 

14 NRS 239.052 allows the governmental entity to charge a fee for copying public records. 

l 5 NRS 239.055 allows an additional fee to be charged when "extraordinary use of personnel ... is 

16 required by the public entity." The term "extraordinary use of personnel" is not discussed by statute, 

17 but as a guideline AGO 2002-32 opines that that expending staff time of more than thirty minutes 

18 may constitute extraordinary use. As discussed, review of individual Autopsy Reports for redaction 

19 of health infom1ation requires expertise and knowledge of the subject matter, public policy and the 

20 law. It is not suitable for inexperienced employees or those not involved in the autopsy 

21 investigation, or fami liar with the autopsy reports and what they contain. and puhlic policy. It has 

22 been determined that by using the appropriately qualified personnel. 4-5 reports could be redacted in 

23 one hour and it would take about 8-10 hours to redact reports on cases not reviewed by the CDR, 

24 thus constituting extraordinary use of personnel. Exhibit A, ~ 10-12. 

25 The RJ request potentially requires the Coroner to review and redact numerous Autopsy 

26 Reports. Thus, 50 cents per page for extraordinary use of personnel is certainly reasonable based on 

27 actual costs incurred. Further, if done in accordance with law and policy, redaction of an Autopsy 

28 
18 Gray v. Clark County School District, et. al. , Dist. Ct. Case No. AS4386 I. 
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20 
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27 

Report will not contain much information, if any, in addition to that provided on the spreadsheets. 

for whjcb the Coroner is waiving NRS 239.052 fees. 

The actuaJ costs for the Coroner' s Office is $1.00 per page. Each Autopsy Report is 

approximately IO pages long. Therefore, if the RJ's interpretation ofNRS 239.055 is true, the actual 

cost, pursuant to NRS 239.052 is $1 per page and .050 per page for production of the redacted 

Autopsy Reports for extraordinary use of personnel, rather than the $45.00 hourly rate. Again, the 

Coroner waives the fees associated with the spreadsheets and redacted reports that have al ready been 

provided. Exhibit A, il 13-14. 

F. Attornevs' Fees are Not Warranted 

Pursuant to NRS 239.012, the Coroner cannot be liable for fees, no matter the Court's decision 

on the RJ's Petition. That statute provides: 

Immunity for good faith disclosure or refusal to disclose information. 
A public officer or employee who acts in good faith in disclosing or 
refusing to disclose information and the employer of the public officer 
or employee are immune from liability for damages. either to the 
requester or to the person whom the information concerns. 

NRS § 239.0 12. 

The Coroner has acted in good faith with respect to the RJ's request for Autopsy Reports of 

juvenile deaths going back to January 20 12. The Coroner has responded timely, maintained open 

and professional communication, provided spreadsheets consisting of public data relating to these 

deaths, and provided continuous discussion regarding the legal basis for non-disclosure. One 

especial point of contention of the RJ is the Coroner's reliance on AGO 82-12. However this is 

addressed in Cannon v. Taylor, 88 Nev. 89, 92,493 P.2d 1313, 1314 (1972) (where government 

officials are entitled to rely on opinions of the Attorney General, and do so in good faith, they are 

not responsible for damages if the opinion is mistaken). 19 

Therefore. the Coroner is immune from liability for damages. even i r that damage is in the 

form of attorney's fees and costs for which there is no specific statutory entitlement . Ac<.:ordingly. the 

L VRJ's claim for attorney's fees and costs must be denied. 

28 19 The Nevada Revised Statutes, classified, arranged, revised, indexed and published by the Legislative Counsel Bureau, 
include Attorney General Opinions as a .list of legal references to a statute. This is particu larly true with NRS 239.0 10. 
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1 IV. 

2 

CONLUSION 

Based on the foregoing, the Coroner respectfully requests that this Court deny the RJ's 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petition for Writ of Mandamus on the following grounds: 

1. The Coroner has established by a preponderance of the evidence that the Autopsy Reports 

involving cases reviewed by the CDR are privileged pursuant to NRS 432B.407; and 

2. That with respect to all Autopsy Reports, the application of the balance of interest test 

demonstrates that the privacy interests in Autopsy Reports clearly outweighs the public i.nterest. 

DA TED this 29lh day of August. 2017. 

STEVEN B. WOLFSON 
DISTRICT ATTORNEY 

By ,if;fiW(l~411/r-
LWRA C. ~EHFED 
District Attorney 
State Bar No. 005101 
500 South Grand Central Pkwy. 5th Fir. 
Las Vegas, Nevada 89155-2215 
Attorney for Defendant 

Clark County Coroner Medical Examiner 

CERTIFICATE OF ELECTRONIC SERVICE 

I hereby certify that I am an employee of the Office of the Clark County District Attorney 

and that on this 30th day of August, 2017, I served a true and con-ect copy of the fo regoing 

RESPONSE TO PETITION AND MEMORANDUM SUPPORTING WRIT FOR 

MANDAMUS FOR ACCESS TO AUTOPSY REPORTS OF JUVENILE DEATHS (United 

States District Couii Pacer System or the Eighth Judicial District Wiznet), by e-mailing the same to 

the following recipients . Service of the foregoing document by e-mail is in place of service via the 

United States Postal Service. 

Margaret A. McLetchie, Esq, 
Alina M. Shell, Esq. 
McLetchie Shell LLC 
701 East Bridger Avenue #520 
Las Vegas, NV 89101 
Attorney for Petitioner 
alina@nvlitigation.com 

Q\k ~-Lt> Ji Qt_.,_ 
An Employee of the Clark County District Attorney" s 
Office - Civil Division 
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1 

2 

3 1. 

DECLARA TIO'N OF JOHN FUDE);BERG 

John Fudenberg makes the fo lloV\ting declaration: 

That I am the Clark County Coroner / Medical Examiner ("Coroner") in Clark County, 

4 Nevada and have been so since 2015. From 2003 to 2015 I was the Assistant Coroner in Clark 

5 County. 

6 2. 

7 

8 

9 

lO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 3. 

28 

That the general ·duties and purpose of the Coroner are summarized as follows: 

a To investigate deaths within Clark County that are violent, suspicious, unexpected or 
not natural for the purpose of identifying and reporting on the cause and manner of death. 
More specifically, these deaths include those reported to be unattended by a physician, 
suicide, poisoning or overdose, occasioned by criminal means, resulting or related to an 
accident. The duties oftbe Coroner are codified in NRS Chapter 259 and Clark County 
Code Chapter 2.12. 

b. When a death has been reported to the Coroner, in most cases a Coroner investigator 
responds to the scene and conducts a medico legal investigation. The investigator gathers 
information from the scene and persons, such as witnesses, law enforcement officers and 
family members, identifies the decedent, notifies the next of kin, and secures property found 
on or about the decedent. The investigation often entails obtaining medical records or health 
information of the decedent. In most cases the body is transported to the Coroner's Office 
and the investigator presents its investigative information to the Coroner medical examiner 
assigned to the case. 

c . The medical examiners are forensic pathologists who conduct examinations of the 
body of a decedent. The medical examiner's review includes investigative findings, medical 
records, and health history prior to commencing the exam. Most often an autopsy is 
conducted. An autopsy involves a complete physical examination, internally and externally, 
on the decedent. The exam consists of examining organs, talcing histology and blood 
samples, and reviewing lab results of said samples. Based on the investigative findings and 
autopsy, it is the responsibility of the medical examiner to determine the cause and manner of 
death. 

d. The manner of death is the method by whkh someone died. The five manners of 
death are homicide, suicide, natural, accident and undetennined. The cause of death 
constitutes the circumstance that triggers a death such as a gunshot wound, heart attack, or 
drug overdose. The medical examiner documents its findings, including the cause and 
manner of death in an autopsy report ("Autopsy Report"). 

e. After the autopsy is complete, the body of a decedent is released to a mortuary and 
the persort with rights to the body talces over the handling of the body. The death of the 
decedent, including the cause and manner are documented in a death certificate which are 
generated and maintained by the Department of Vital Statistics. 

That Autopsy Reports generally include the following information: 
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a. The findings resulting from the autopsy, including those related to the findings as-to 
the cause and manner of death of the decedent. Along with the cause and manner of death, 
the name, age, sex, race, gei:i.der and date of death are identified. 

b. A description of the external examination is described in the Autopsy Report, which 
includes an analysis as to the medical/health status or condition of the exterior of different 
parts of the body. These findings could range from observations about the genitalia to recent 
medical treatment to a hidden tattoo. 

c. Findings related to the internal examination are also included in the report. This 
includes radiographic findings as well as detailed descriptions and medical evaluations of the 
condition of the internal exam which may include the neck (i.e. thyroid, cricoid, prevertebral 
tissue and muscles); cardiovascular system(i.e. aorta, coronary arteries, heart); respiratory 
system (i.e. treachea, major bronchi, pulmonary vessels, lungs); hepatobiliary system (i.e. 
liver); hemolymphatic system (i.e. spleen); gastrointestinal system (Le. esophagus, stomach, 
appendix, intestines); genitourinary system (i.e. renal and genetalia); endocrine system (i.e. 
thyroid and adrenal glands); central nervous system (i.e. brain). 

d. The fluids, tissue and organ samp1es retained and submitted for testing are also 
included in the report along with the types oft_ests ordered. The test results and any 
microscopic examinations are also be included. 

e. Descriptions of individual injuries, references to specific medical r~cords, specific 
medical or health information and personal c~aracteristics about the decedent is also included 
in tbe Autopsy Report. This could include the sexual orientation of the decedent, pre­
existing conditions and other types of disease such as hepatitis, venereal, HIV, liver, cancer, 
mental illness, or drug or alcohol ·addiction, or overdoses. Jbis information may not be 
publicly known, or desired by the decedent or its family to be public, and its dissemination 
may result in unwanted social stigmas. 

4. The Coroner's policy with respect to the release of Autopsy Reports is to release them, upon 

request, to the legal next ofkin, an administrator or executor of an estate, law enforcement officers 

in performing their official duties, and pursuant to a subpoena. The Coroner's policy not to release 

the Autopsy Reports to the general public, and to limit the release to private individuals (except 

pursuant to a subpoena) is based on the reasons set forth in Attorney General Opinion, 82-12 ("AGO 

82-12"). This AG Opinion, opines that the Autopsy Report is a public record but is not for public 

dissemination. This opinion is based on public policy and laws protecting the release of certain 

information relating to a person's body, mostly medical and health information. It also opines that 

material, such as identification of decedent, date of death, cause and manner of death, relating to the 

fulfillment of the Coroner's duties is open to the public. 
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1 5. That I am familiar with the records request that Las Vegas Review-Journal ("RJ") 

2 investigative reporters made to the Coroner's Office: on or about April 13, 2017, with respect to all 

3 Autopsy Reports pertaining to deaths of children going back to January 2012, which involves 

4 hundreds of reports. The position the Coroner took with respect to this particular request is 

5 consistent -with its policy that Autopsy Reports are not releaqed to the public. In fact, over the years, 

6 RJ reporters have made dozens of requests for Autopsy Reports and the Coroner's Office has 

7 consistently taken the same position based on rhe legal analysis in the AG 82-12, which has been 

8 explained and provided to the RJ many times. 

9 6. I am also familiar with the communications relating to the RJ's request, and on April 13, 

10 2017, the Coroner's Office provided a spreadsheet listing the names of all child deaths (plus date of 

11 death, cause and manner of death, gender, race, location of death and age), whether autopsied or not, 

12 that involved the Coroner's Office from January 2012 to the present.1 Release of this information is 

13 consistent with the analysis in AGO 82-12. 

14 7. On Sunday, May 7, 2017, I met in person with RJ investigative reporters Brian Joseph and 

15 Art Kane at the Coroner's Office. As I discussed their request with them, I tried to understand and 

16 determine what they wanted. As I have with other RJ investigators, I explained to them the policy 

17 and practice of the Coroner's Office with respect to the release of the Autopsy Reports. Mr. Joseph 

18 emailed me on May 8, 2017, and in that email said he was trying to match up deaths of children 

19 involved with the Clark County Department of Child and Family Services with Coroner cases. On 

20 yfay 9, 2017, I emailed him a spreadsheet consisting of the cases involving children on which the 

21 Coroner performed autopsies. It was my belief that the information I provided on May 9, 2017 

22 would be satisfactory to the investigative reporters. Attached to this Declaration as Attachment 1 are 

23 the emails dated May 8-9, 2017 between me and Mr. Joseph. 

24 8. I am familiar with correspondence from Maggie McLetchie, dated May 23, 2017, and Clark 

25 County District Attorney Civil Division Attorney Laura Rehfeldt dated May 26, 2017. In the 

26 County's correspondence dated May 26, 2017, it was stated that the County would consider the 

27 
1On December 21, 2016, Investigative Reporter Art Kane requested for the same data in the same format for all 

28 homicides going back to January I, 2006. The Coroner provided these spreadsheers with same data back to January 
2012. 
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I redaction of Autopsy Reports, if desired by the RJ. Subsequent to that correspondence, on the same 

2 day, the RJ asked for redacted Autopsy Reports and specified approximately126 particular cases. 

3 9. Pursuant to state law, the Coroner is a representative of the Child Death Review team. The 

4 Coroner has an integral role on the CDR team. Medical Examiner Dr. Alane Olson is the Coroner 

5 representative, and the meetings are held at the Coroner's Office. Dr:Olson has previously chaired 

6 the team, and actively participates and represents the _Coroner's Office. Dr. Olson attends the 

7 meeting with the Coroner documents, including the Autopsy Report, and makes a presentation as to 

8 the Coroner's involvement and investigation in a child death. Dr. Olson explains and presents the 

9 Coroner's findings, and in~erprets the Autopsy Report as it relates to each case reviewed by the 

10 Child Death Review committee. Pursuant to state law regarding confidentiality of information 

11 accessed and acquired by that committee, the Coroner's role on that committee, and the RJ's 

12 expressed interest in the Department of Family Services cases, it was determined that the Autopsy 

13 Reports of child deaths reviewed by that committee would not be released, even in redacted form, to 

14 the RJ. 

15 10. After review of approximately126 specific cases listed on Mr. Kane's email dated May 26, 

16 2017, it was detennined that all of those cases involving the Coroner were reviewed by the Child 

17 Death Review team. I am also familiar with the "priority list'' that Mr. Kane submitted in an email 

18 on June 12, 2017 to Laura Rehfeldt All of the cases on that list that involved the Coroner were also 

19 reviewed by the Child Death Review team. Additionally the Coroner's Office researched all the 

20 child deaths reviewed by the team going back to January 2012 (consistent with the RJ's initial 

21 request on April 13, 2017), and it was determined that all but 49 of those cases were reviewed by 

22 the Child Death Review commjttee. Those 49 cases are listed in an email dated July 11, 2017 from 

23 Laura Rehfeldt to Art Kane. It took several weeks to ascertain the death cases that were reviewed by 

24 the Child Death Review team. 

25 11. With respect to the 49 cases not reviewed by the Child Death Review team, and in effort to 

26 provide the RJ with the reports, we took considerable ti.me in contemplating the process of the 

27 redaction of infonnation and decided that, at minimum, the language consisting of medical and 

28 health inf onnation should be redacted. The information that was determined would not be redacted 
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1 for the most part comprises that listed on the spreadsheets provided to the RJ on April 13, 2017 and 

2 Yray 9, 2017, and facts that, in my jµdgment, could not be considered private by a family of a 

3 decedent, and not considered private by AG 82-12. 

4 12. The redaction process is tedious and requires employees of appropriate experience, who have 

5 knowledge of the subject matter, and pay attention to detail. It requires more than simple clerical 

6 work as it requires thought and analysis. I participated in the preparation and thought process of the 

7 sample redacted Autopsy Reports provided to RJ investigative reporters. The ptupose of providing 

8 the samples was so that the RJ could review the redacted work and determine if they wanted the 

9 rem~g Autopsy Reports redacted, that are part of the 49 not reviewed by the Child Death Review 

10 team. 

11 13. With respect to responding to public records requests that merely require providing copies of 

12 records, the Coroner charges $1.00 per page per copy and $15.00 per compact disk under NRS 

13 239.052. 

14 14. While I and Laura Rehfeldt intended to perform the redaction of the Autopsy Reports 

15 requested ~y the RJ that did not go through the Child Death Review team, it was determined that the 

16 County would charge the RJ the hourly rate of $45 .00 for extraordinary use of personnel pursuant to 

17 NRS 239.055. $45.00 per hour is commensurable to the pay rate of a mid-level employee of the 

18 Coroner, such as an investigator. Each.Autopsy Report is approximately ten pages, and, based on 

19 the sample redacted reports, it is estimated 4-5 Autopsy Reports could be redacted an hour. Thus, it 

20 would take about 8-10 hours to redact the remaining 49 Autopsy Reports in cases that were not 

21 reviewed by the Child Death Review team. It was determined not to seek fees for the copies of the 

22 spreadsheets, sample redactions and preliminary work. 

23 15. During the 2015 and 2017 Nevada Legislature Sessions) I served as a lobbyist for Clark 

24 County. I represented the County's position with respect to legislation impacting the County and of 

25 interest to the County. I am very familiar with AB57 which was introduced in the 2017 Session and, 

26 after amendments, became effective on July 1, 2017. AB57 made changes to NR.S Chapter 259 that 

27 require a coroner to notify the next of kin with the right to the body of the decedent under NRS 

28 451.024 in that it provided that a coroner may also notify certain other next of kin consisting of 
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1 parents, guardians, adult children or custodians as defined in NRS 432B.060. Additionally, that bill 

2 provided that a copy of the coroner's report may be released to certain indivjduals (parents, adult 

3 children, guardian or custodian as defined in NRS 432B.060) regardless of whether they have the 

4 right to the body under NRS 451.024. 

5 16. It is my understanding that the policy of the Coroner with respect to limiting dissemination 

6 of Autopsy Reports to the next of kin is consistent with that of other coroners in Nevada. See 

7 Washoe County Code 35.160(4). In fact,. this policy and practice was the premise under which AB 

8 57 was adopted. 

9 17. The County supported AB57 and I testified on its behalf. At no time was there any 

10 discussion or contemplation that the legislation intended for Autopsy Reports to be publicly 

11 

12 

13 

14 

15 

16 
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26 

27 

28 

released, such as to the RJ. 

I declare under penalty of perjury that the foregoing is true and correct. (NRS 53.045) 

EXECUTED on this >0 day of August, 2017. 
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From: John Fudenberg 
Sent: Tuesday, May 09, 2017 4:17 PM 
To: 'Brian Joseph' 
Subject: RE: Following up 

Brian, 

Please see the requested report. 

John Fudenberg, D-ABMDI, Coroner 
Clark County Offke of the Coroner/Medical Examiner 
1704 Pinto Lane 
Las Vegas, NV 89106 
702-455-3210 
fud@ClarkCountyNV.gov 
www.ClarkCountyNV.gov 

Accredited by: 

From: Brian Joseph [mailto :bjoseph@reviewjournal.com] 
Sent: Monday, May 08, 2017 10:37 AM 
To: John Fudenberg 
Subject: Following up 

Hi, Mr. Fu.den berg. Brian Joseph here with the Review-Journal newspaper. You met with Art Kane 
and I yesterday morning at your office. It was great spealcing with you; you were very helpful. 

I'm just following up on some of the outstanding matters we discussed yesterday. You had said you 
would send us the report of deceased chikh-en under the age of 18 who had been autopsied from 
2012 to present. Please send it to me at bjoseph(a),:reviewjoumaLcom 

Second, we had told you about 11 cases we were aware of in which DCFS had produced a ch ild 
death disclosure but we could not match them up to the list of deceased chi ldren your oftice had 
provided. The attached Zip file, Reviews_but_no_death_records.zip, contains the 11 disclosures we 
were unable to match up with your records. You had said you'd be interested in reconciling those 
records for us. 

Third, we also told you about two chi Id deaths recorded on the L VMPD's homicide log that we were 
also unable to match up with your Ii.st of deceased children. Both of those names can be found in 
2016HomicideLog_fina1. The two names that we were unable to match were Jasmine Sherfield 
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(page 5) and Henry Martinez (page 4). 

lncidentally, we have been able to link up Jasmine Sherfield's information to one of the 11 
disclosures mentiot1ed above (2016-I0-18_ID-1407241_30-Day.pdf, contained in the Zip·file) 

Really appreciate your help. Thank you so much. 

Sincerely, 

Brian Joseph 
Staff reporter. Review-Journal 
Office: 702-3 87-5208 
Cell: 916-233-9681 
E-mail: bjoseph@reviewjoumal.com 
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Assembly Bill No. 57-Committee 
on Government Affairs 

CHAPTER. ..... ... . 

AN ACT relating to coroners; requmng coroners to make a 
reasonable effort to notify the next of kin who is authorized 
to order the burial or cremation of a decedent of the 
decedent's death; authorizing a coroner to notify certain other 
persons of the death of the decedent; authorizing a coroner to 
provide a coroner's report to such persons; and providing 
other matters properly relating thereto. 

Legislative Counsel's Digest: 
Existing law requires a coroner to notify the next of kin of a decedent of the 

decedent's death. (NRS 259.045) Existing law also establishes the order of priority 
of persons authorized to order the burial or cremation of the human remains of a 
deceased person. (NRS 451.024) Section 3 of this bill requires a coroner to make a 
reasonable effort to notify the next of kin who is authorized to order the burial or 
cremation of the human remains of a decedent of the death of the decedent. Section 
3 also authorizes a coroner to notify the parents, guardians, adult children or 
custodians of the decedent of the decedent's death and provide a copy of the report 
of the coroner to the parents, guardians. adult children or custodians, as applicable. 
Sections 1 and 2 of this bill make conforming changes. This bill is known as 
·'Veronica's Law" after Veronica Caldwell. 

EXPLANA TlON- Mauer in holded italics is new; matter between brackets femiuetl me,.,ioll is material to be omitted. 

THE PEOPLE OF THE ST A TE OF NEV ADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1. NRS 244.163 is hereby amended to read as follows: 
244.163 l. The boards of county commissioners in their 

respective counties may create by ordinance the office of the county 
coroner, prescribe the qualifications and duties of the county 
coroner and make appointments to the office. 

2. Any coroner so appointed is governed by the ordinances 
pertaining to such office which may be enacted by the board of 
county commissioners, and the provisions of NRS 259.025 , 
259. 045 and 259 .150 to 259 .180, inclusive. 

3. The boards of county commissioners shall require that the 
county coroner make a reasonable effort to notify a decedent's next 
of kin who is authorized to order the burial or cremation of the 
human remains of the decedent pursuant to NRS 451.024 of the 
fact oftl,e decedent's death without unreasonable delay. 

4. For any offense relating to the violation or willful disregard 
of such duties or trusts of office as may be specified by the 
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respective boards of county commissioners, all coroners holding 
office by appointment pursuant to this section are subject to such 
fines and criminal penalties, including misdemeanor penalties and 
removal from office by indictment, accusation or otherwise, as the 
ordinance prescribes. This subsection applies to all deputies, agents, 
employees and other persons employed by or exercising the powers 
and functions of the coroner. 

Sec. 2. NRS 259.010 is hereby amended to read as follows: 
259.010 1. Every county in this State constitutes a coroner's 

district, except a county where a coroner is appointed pursuant to 
the provisions ofNRS 244.163. 

2. The provisions of this chapter, except NRS 259.025 , 
259.045 and 259.150 to 259.180, inclusive, do not apply to any 
county where a coroner is appointed pursuant to the provisions of 
NRS 244.163. 

Sec. 3. NRS 259.045 is hereby amended to read as follows: 
259.045 1. The coroner shal] make a reasonable effort to 

notify a decedent's next of kin who is authorized to order the burial 
or cremation of the human remains of the decedent ptusuant to 
NRS 451.024 of the fact of the decedent's death without 
unreasonable delay. 

2. The coroner may notify the parents, guardians, adult 
children or custodians of a decedent of the fact of the decedent's 
dead, and provide a copy of the report of the coroner to the 
parents, guardians, adult children or custodians regardless of 
whether they are the next of kin authorized to order the burial or 
cremation of the human remains of the decedent pursuant to 
NRS451.024. 

3. As used in this section, "custodian" has the meaning 
ascribed to it in NRS 432B.060. 

Sec. 4. This act becomes effective on July I, 2017. 

20 -- 17 
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