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STEWART L. BELL F“_ED
DISTRICT ATTORNEY
Nevada Bar #000477 =
200 S. Third Street Ru 15 1D oy M '95
Las Vegas, Nevada 89155
(702) 455-4711 e
Attorney for Plaintiff (Al et
THE STATE OF NEVADA GLERK

I.A. 8/16/95

9:00 a.m.
PD
DISTRICT COURT
cD Y D
THE STATE OF NEVADA, } CASE NO. C129824
)
Plaintiff, ) DEPT. NO. Vil
)
~V5- ) DOCKET NO. P
)
GARY LYNN LEWIS, )
#1302110, )
)
) INFORMATION
Defendant. )
)
)

STATE OF NEVADA )
)ss:
COUNTY OF CLARK )

STEWART L. BELL, District Attorney within and for the County
of Clark, State of Nevada, in the name and by the authority of the
State of Nevada, informs the Court:

That GARY LYNN LEWIS, the Defendant, having committed the
crime of BEXUAL ASSAULT WITH A MINOR UNDER S8IXTEER YEARS OF AGE
(PELONY = NRS 200.364, 200.366), on or about the 10th day of July,
1995, at and within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada,

did then there wilfully, unlawfully, and feloniously sexually
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assault and subject LARENZO RICHIE-BORRELL, a male child under

sixteen years of age, to sexual penetration, to-wit: anal

intercourse, by inserting his penis into the anus of the said
LARENZO RICHIE~BORRELL, against his will, or under conditions in
which Defendant knew, or should have known, that the said LARENZO
RICHIE-BORRELL was mentally or physically incapable of resisting or
understanding the nature of Defendant’s conduct,

. STEWART L. BELL

DISTRICT ATTORNEY
Nevada Bar #000477

BY M%M
TERESA M. LOWRY 7 i;V

peputy District Attorne
Nevada Bar #003901

ADDRESS
SUNRISE HOSPITAL

NAME
CUSTODIAN OF RECORDS

1325 N. 23rd Street
Las Vegas, NV 89101

GAITOR, CHRISTOPHER

ERRICHETTO, LINDA OR DESIGNEE LVMPD P#1471

1208 Elenor ave.
Las Vegas, NV 89106

GAITOR, SEON

" 1208 Elenor Ave.
Las Vegas, NV 89106

GAITOR, DORA

1325 N, 23rd Street
Las Vegas, NV 89101

GAITOR, VANESSA

KNUDSEN, AUGUST

MILLER, G. LOYAL
MONIOT, TIMOTHY

OLSEN, DR. K.

PHILLIP, DR. T.

LVMPD P#329
LVMPD P#1787
LVMPD P#4664
SUNRISE HOSPITAL

SUNRISE HOSPITAL
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RICHIE-BORRELL, LARENZO
RICHIE, LADONNA

SCOTT, JON MARK
SIMMONS, CASANDRA
SKYES, RAYANDO

WYSOCKI, DALE CLIFFORD

DAFOSF06244X/ajc
LVMPD DR#9507100130
S/A MINOR UNDER 16 -F
(TK3)

16

800 Reed Pl.
Las Vegas, NV 85106

800 Reed Pl.
Las Vegas, NV 89106

LVMPD P#4532

1704 Carey

North Las Vegas, NV 89030
800 Reed P1.

Las Vegas, NV 89106

LVMPD P#1416
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IN THE JUSTICE'S COURT OF LAS VEGAS TQEMGHIP

COUNTY OF CLARK, STATE OF NEVADA

STATE OF NEVADA,

Plaintiff,

ve. CASE NO, 95F06244X
GARY LYNN LEWIS,

pefendant.

et it T S WA Tt St " St

REPORTER'S TRANSCRIPT
OF
PRELIMINARY HEARING
BEFOkE THE HONORABLE THOMAS L. LEEN
JUSTICE OF THE PEACE

TUESDAY, AUGUST 1, 19935

APPEARANCES:

For the State: TERESA M. LOWRY, ESQ. .
Deputy Distrxict Attorney

For the Defendant: ROBERT CARUSO, ESQ.

Deputy Public Defender

Reported by: Robert A. Surowiec, CCR #243, RFR

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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STATE'S DIRECT CROSS

LORENZO RICHIE-BORRELL

By Ms. Lowry 7

By Mr. Caruso 14
LADONNA RICHIE

By Ms. Lowry 29
By Mxr. Caruso 35

* * & * *

EXHBIBITS
None.

* * % * %

CSR ASSOQOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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LAS VEGAS, NEVADA, AUGUST 1, 1995, 9:00 A.M.

* * * * L

THE COURT: Before I call the Gary
lLewis case, I am going to aak that the correction
officers take the other inmates out of the
courtroom.

Let the record reflect that the
courtroom has been cleared of other inmates at this
time.

This is the time set for the
preliminary hearing in case 95F6244, State versus
Gary Lewis,

Are you Mr. Gary Lewis, sir?

THE DEFENDANT: Yes, sir.

PHE COURT: The record will reflect the
presence of the defendant in custody with his
attorney, Mr. Caruso, from the Public Defender's
Office, and Miss Lowry for the State, and all
officers of the court,

'Are you ready to proceed,

Miss lLowry?
MS. LOWRY: Yes.
TEE COURT: Call your first witness.

MS. LOWRY: Your Honor, I would just ask

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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for a small accommodation. My victim is my first
witness., He is seven years old. His mother is also
a witness, so I have to ask her, to exclude her from
the courtroom.

She did tell me that he is afraid
to sit up there by himself. Apparently, some adult
in the neighborhood has told this child that this
man will get out. And all I am basically asking is
that one of my advocates be able to sit next to him
while he is testifying.

THE COURT: Okay. This person is an
adult person who is an employee of the District
Attorney's Office but is not going to be a witness
in this case; is that correct?

MS. LOWRY: Correct.

THE COURT: And what you are proposing
is that this witness will not be communicating with
this young person in any way or suggest any answers
or anything like that; is that correct?

MS. LOWRY: Correct.

THE COURT: That is either verbally or
nonverbally, correct?

MS. LOWRY: Ceorrect.

TEE COURT: Mr. Caruso, do you have any

objection to an adult person who is sort of a

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015

20



| T o

W

10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

[or] -1 [~5]

o ® :

substitute parent or a substitute guardian type
person sitting with this young man while he is
testifying?

MR. CARUSO: No, your Homor. Just for
clarification, I appreciate the Court's conditions,.
Would the Court also agree that the advocate would
not be touching the child.

THE COURT: TIs that all right with you?

MS. LOWRY: That's fine.

THE COURT: Fine. If during the
proceedings either side and especially the defense,
if you see anything about any centact or any
relationship between the advocate and the witness,
anything that is bothering you, please bring that to
my attention. We will take it up at that time.
Ckay?

MR. CARUSO: Thank you.

THE COURT: With those ground rules in
place, let's call the witnesses.

MS. LOWRY: The State calls Larenzo
Richie-Borrell.

THE CQOURT: We also ought to have the
name of the advocate and the status of that person.

MS. LOWRY: That will be Kathy
paldinattc. She is an advocate with the District

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702} 382-35015
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Attorney's Victim Witness.

THE COURT: We have two chairs side by

side over on the witness stand.
You are Larenzo?

THE WITNESS: Yes,

THE COURT: Come on up here, Larenzo,
and have -- don't sit down just yet. You have to
stand up for a minute, I want you to loock over here
and see this lady over here, she is the clerk.
Okay. She is going to swear you in at this time.
pay attention to her right now.

THE CLERK: Would you raise your right
hand.

LARENZO RICHIE~BORRELL,
having been first duly sworn, was

examined and testified as follows:

THE CLERK: Be seated.

THE COURT: Have a seat. And that lady
that came into the courtrcom with you will sit down
beside you. I want youn not to pay attention to her,
Larenzo. I want you to pay attention to the lawyers
in this case. You got me? Is that yes?

THE WITNESS: Yes.

CSR ASSOCIATES OF NEVADA
ILAS VEGAS, NEVADA [702) 382-5015
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THE CLERK: Can you tell us your name.

THE WITNESS: Larenzo.

THE COURT: What is your full namne,

first and last name.

THE WITNESS: Richie.

THE CLERK: Richie is your first name.

And your last name?

that?

THE WITNESS: Sharnell.

THE COURT: Do you know how to spell

THE DEFENDANT: (Witness shakes head.)

THE COURT: Let the record reflect that

the young man is shaking his head in the negative,

Miss Lowry.

DIRECT EXAMINATION

BY MS. LOWRY:

Q.
A.
Ql
A-
Q.
Al
Q.
A.

Larenzo, is Larenzo your name?
(Witness shakes head.)

You have to answer out loud, Larenzo.
Yeah.

Bow old are you?

Seven.

You are seven years old?

(Witness shakes head.)

CSR ASSOCIATES OF NEVADA
LAS VEGAS, REVADA (702) 382-5015
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Can you answer out loud?
Seven.

You are seven years old. What is your

mama's name?

A.
Q.
A.
Q.
have?
aA.
Q.
A.
Q.
A,
Q.
grade?
A,
Q.
A.
Q.
A.
Q.
A.

Q.

Donna.
Do you have any brothers or sistexrs?
Yeah.

How many brothers or sisters do you

Three.

What are their names?

Ray Ray, Punky, and Tasha.
What grade are you in?
FPirst.

what school did you go to in the first

Madison.

You went to Madison school?

(Witness shakes head.)

Is that a yes?

(Witness shakes head.)

Larenzo, I naed you to answer out loud.
Yes.

When you raised up your right hand, you

promised to tell the truth. Do you understand that?

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA {702) 382-5015
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A.

Q.

Yeah.

Do you know 1f a lie is a good thing or

a bad thing?

A. A bad thing.

Q- A lie is a bad thing?

A. (Witness shakes head.)

Q. Ys that a yes? Answer out loud.

A, Yes.

Q. Wwhat happens if you tell a lie, Larenzo?

A. You are a liar.

Q. Do you get in trouble? Do you get
punished?

A. Yeah.

Q. How do you get punished?

A. You told a lie.

C. If you tell a lie, you get punished?

A. (Witness shakes head.)

Q. Is that a yes?

A. Yeah,

Q. 1f I said your name was Fred, would that
be true or would that be a lie?

A, A lie.

Q. If I said my jacket were black, would
that be true or would that be a lie?

A. A lie.

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702} 382-5015
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Q. why, what coler is my Jjacket?
A. (Witness shakes head.)
0. It is kind of a hard color. 1It's not

black, is it?

A. (Witneass shakes head.)

Q. Is that a no? Would you answer out
loud?

A. No.

MS. LOWRY: May the record reflect that
my jacket is a tealish, greenish coler but ie not
black.

THE COURT: Sort of light greenish
color, yes.

Also I would like the record to
reflect as the gquestions have been posed so far by
Miss Lowry to young Larenzo, she has prompted him
for the answers.

Prior to the time she has prompted
him for the answers, that he has shaken or nodded
his head in the same way as he unltimately answered,
either shaking his head in the negative or nodding
his head in the affirmative.

t would appreciate it if
Miss Lowry would continue to try to get from him a
verbal response sc¢ the record will be clear.

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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MS. LOWRY: Yes, sir.
BY MS. LOWRY:
Q. Larenzo, did you tell the police about

something bad that happened to you?

A. Yeah.

Q. And did something bad happen to you?

A. Yeah.

Q. Do you see the person who did something

bad to you here?

A. Yeah,

Q. Can you point to that person?

A, {(Indicating.)

Q. Can you say what color shirt that person
has on?

A, Elue,

MS. LOWRY: May the record reflect the
identification of the defendant.
THE COURT: The record will so reflect.
BY MS. LOWRY:
Q. Larenzo, where were you when this bad
thing happened?
A, At Westwood.
Q. And what kind of place is Westwood? 1Is
it a house?

A. (Witness shakes head.,)

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (70z) 382-5015
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Q.
A.
Q.
to you?
A.
Q.

Is that a no?

Yeah.

Tell the judge what bad thing happened

He put his thing in my butt.

When you say he put his thing in your

butt, is a thing the same thing as a penis?

a.
Ql

Yeah.

And the person that put his penis into

your butt, that's this man right here with the blue

shirt?
A,
Q.
A.
Q.

when that
A.
Q.
A.
Q.

right?

Q.

Qﬂ

Yeah.

Where were you when this happened?
At Westwood.

And did this man say anything to you

happened?

Yeah. He would kill me.
What did he say to you?
He would kill me.

He said he would kill you? Is that

Yes.
Pid he hit you when this happened?
Yeah.

Where did he hit you?

CSR ASSOCIATES OF NEVADA

LAS VEGAS, NEVADA (702) 382-5015
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A.
Q.
A.
Q.
body?
A.
Q.
A.
Q.
A.

Q.

On my eye.
On your eye?
Yeah.

Did he hit you any place else on your

He threw me.

He what?

He pushed me.

He pushed you?
Yeah, and threw me.

When this man put his penis in your

butt, did he put it inside of the hole in your butt?

a,
Q.
A.
Q.
Larenzo?
A.
Q.
A.
Q.
A.
Q.
told?

Yeah.
How did that feel?
Bad.

After this happened, what did he do,

I went to go tell my brother.

Which brother did you tell?

Ray Ray.

Where were you when you told Ray Ray?
At Westwood.

Then who was the next person that you

My mama.

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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Q. Where were you when yocu told your mama?
A. At Westwood.

Q. Is Westwood here in Las Vegas?

A. (Witness shakes head.)

Q. Do you know where Westwood is?

a. It's by my house,.

Q. It is by your house. Okay.

pid you show the police, did you

the police that this man bhurt you, Larenzo?

A. Yeah.
Q. And did you show them which man hurt
Did you point to him for the police?
A, Yes.
MS. LOWRY: I pass the witness,
Honoxr.

THE COUPRT: Cross—examination.

CROSS-EXAMINATION

BY MR. CARUSO:

will

Q. Thank you.
Larenzo, my name is Bob Caruso., I
stand over here and talk to you,.

Is that okay? Can you hear me all

right?

A. Yeah.

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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Now, when you say Westwood, is that near

your home where you live?

A.
Q.
a.
Q.
a.
Q.
A.
0.
A,
Q.
A.

atairs.

It's across the street.

Is it a market?

{Witness shakes head.)

That was a no. Say yes or no.
No.

What is Westwood exactly?

It's a -~ it is ~--

Is it an apartment house?
{Witness shakes head.) It got stalrs.
There is a Sears there?
Stairs.

MS. LOWRY: I'm sorry. I think he said

MR. CARUSO: Stairs. All right.

BY MR. CARUSO:

Q.
stairse?
A,
Q.
A.

Q.

And how did you get to Westwood by the
pid you walk over there by yourself?

Wwith my brother.

Ray Ray?

He went home.

So let me just understand. You are at

the stairs with your brother; is that right?

Al

(Witness shakes head.)
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Q. He went home?
A. (Witness shakes head.)
Q. And then, you know Gary. You know this

gentleman here is Gary, right?

A. Yes.

Q. when did Gary come over to you?

aA. When it got dark.

Q. When it was getting kind of dark?

A. Yeah.

Q. You are by the stairs?

A. By the house that he pulled me in.

Q. Okay. #He pulled you in a house?

A, Yeah.

Q. Bnd this house, do you know where the

house is?

A. Yeah.

Q. Where is the house?

A. It's down the stairs.

Q. Down the stairs?

A. Yeah. 1It's an empty house.

Q. It is an empty house down the stairxs.

And did he walk over to you before he pulled you
daown the stairs?

A. Wwhat?

Q. Did he walk over to you before he went
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down the stairs?

B (Witness shakes head). Yeah.

Q. Wwhere was he before then?

B, Up there.

Q. Up where?

B. Up there (indicating), up the stairs.
Q. He was up the stairs. Do you recall if

he wag with anyone that you know?

A. Uh=huh.

Q. Do you remember who he was with?

A. (Witness shakes head.)

Q. Was he with anyone that you saw? You

have to say Yyes Or no.

A. No,
Q. You didn't see him with anyone then?
B. - No.
Q. pid you see him come down the stairs?
A. No.
Q. Now, think real hard now. You are down
the stairs with Gary. And is the sunshine out? Can

you see the sun, or is it dark?

A, It s dark.

Q. Do you have any idea, how long was it
before the sun went down? How long ago before the
sun went down, do you remember?
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Q.
aA.
me in.
Q.
A.

Q.

‘. 18

No.
And he pulled you down the stairs?

When I got right by the house, he pulled

Pulled you imn the house?
(Witness shakes head.)

And you say he did something to you.

pid you have your clothes on when he did something

to you?
A.
QI

What?

Did you have your clothing on when he

did something?

A.
Q.
A.
Q.
have on?
A,
Q.
shirt on?

A.

My clothes?
Yes.
Yes.

You had your clothing on. What did you

Uh?

What did you have on? Did you have a

A shirt and some pants and some shoes

and some socks.

Q.

You had on a shirt and some pants and

some shoes and some socks?

n.

Yeah.
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Do you remember the colox of the shirt?

Was it green, was it orange?

A.
Q.
A.

Q.

(#itness shakes head.)
You don't remember the color?
No.

Were you wearing, what kind of shoes

were you wearing, tennis shoes, cowboy boots?

A,
Q.
they are?
A.
Q.
A.
Q.

OP's.

OP's? Those are Reeboks, is that what

No, Shawnees.

You had on that pair of shoes?
Yes.

Do you recall --

THE COURT: Excuse me, counsel., The

record will reflect that the young man Larenzo is

saying, pointing and showing that he has the same

shoes on today that he had on during the incident he

is testifying about.

BY MR. CARUSO:

Q.
A.
0.
A.

Q.

I believe they are Shawnee shoes?
What?

¥ou call them Shawnees?

Ra. Shawnee shoes.

Do you recall what coler pants you had
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on?

A, What?

Q. Do you recall what color pants you had
on, or did you have on shorts?

A. I had some blue jeans on.

Q. Blue Jjeans on. Okay. ¥Now, when you
said he did a bad thing to you, you had your blue
jeans on?

A. Yeah.

Q. I have, like I have a belt on. Aand I
have it about my waist. 1Is that where you had your

blue jeane on? Were you wearing a belt?

A. No.,

Q. Were they about on your waist?

A. No.

Q. Where were they then?

A. Down here (indicating).

Q. When you aay here, can you stand up and

point so I can see. I can't see. With your arm.

A. Right here (indicating).

Q. That's about your hips.

A, (Witness shakes head.)

Q. You had your pants on about at your
hips?

A. (Witness ashakes head.)
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0. When he was doing this bad thing to you?
a. ¥eal.
Q. How many times? Did this happen once he

did this bad thing to you? Did he do a bad thing to

you one time or two times?

A. One.
Q. One time?
A, (Witness shakes head.)

MS. LOWRY: T will lodge an objection
and ask for some foundation. As far as the bad
thing goes, since he testified to a sexual act and
also some physical abuse, clarify which bad thing we
are talking about.

THE COURT: That is sustained. Why
don't you get a little bit more. You realize that
you are talking to a child witness. Why don't you
try to get a little bit more descriptive, counsel.
It is okay if you use euphemisms. Be a little bit
more descriptive.

MR. CARUSO: I shall.

BY MR. CARUSO:

Q. Larenzo, he hit you?
A. Yeah.

Q. Where d4id he hit you?
A. On my eyes.
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Q.
A,
Q.
A.

a.

Qu

Q.

A.

Q.

A.

Q.
butt?

A.

Q.
his penis
on, where
hips?

A,

Q.

In your eye?

Yeah.

When he hit you, then he --
Pushed me.

Pushed you on your shoulders?
(Witness shakes head.)

Ia that yes?

Yes.

Into what did he push you?
What?

Did you fall down?

Yeah.

Then you say he stuck his penis up your

Yeah.
Now, when I say a bad thing, when he put
up your butt, you said you had your pants

18 that, by your hips, up around your

Right here (indicating).

Can you stand up. Maybe that is a

little bit lower than your hips. You are pointing

to about the middle of ycur?

A'

Q.

Pocket,

About where I have my pockets?
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A. Yes.
Q. That's roughly three inches below my
hips, would you say.

So now, when he put his penis in
your butt, you had your pants so that the top of
your pants was about where I'm right now, at my
fingers right now; is that rxight?

A. Yeah.
Q. That's about three inches below your
hips; is that right?
A. Yeah.
MR. CARUSO: Qkay. No further
gquestions at this time, your Honor.
THE COURT: Redirect?
MS. LOWRY: No, your Ronor.
‘ THE COURT: I have some guestions,
Larenzo. Did you tell the police what happened?
THE WITNESS: Yes.
THE COURT: What words did you use when
you told the police to say what he did to you?
THE WITNESS: He put penis in my butt.
THE COURT: Did you use those words or
did you use some other words to them?
THE WITNESS: I used those words.
THE COURT: You used those words?
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THE WITNESS:

THE COURT:

e 24

Yeah.

Do you have a name that you

call your penis, your own? Do you call it penis or

do you call it something else?

THE WITNESS:
THE COURT:
THE WITNESS:
THE COURT:
THE WITNESS:

THE COURT:

Penis.

Is that right?
Yes.

Is that yes?
Yes.

Okay. Let me ask you this.

When he did this, were your pants on or were your

pants off when he put his penis in your butt?

TRE WITNESS:
THE COURT:
THE WITNESS:

THE COURT:

Off.
How did they get off?
He made the thing,

Can you show me what he did?

Can you stand up and show me what he did?

THE WITNESS:

THE COURT:

THE WITNESS:
my Jjeans.

THE COURT:

THE WITHESS:

THE COURT:

THE WITNESS:

Put his in my zipper,.
Did what now?

He pushed this down and

He pulled his pants down?
No.
He pulled your pants down?

Yes, and then right
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TEE COURT: Okay. How far down? Did he

pull them down all the way over your butt?

THE WITNESS: No, to right there

{indicating).

THE COURT: Stand up and show me. Right

there?
THE WITNESS: Right here (indicating).
THE COURT: Okay. The record will
reflect that -- I want you, counsel, to come up and

see this.

L,arenzo.

panta?

witness is

your pants

he put his

shirt on?

So show me. Don't get nervous,

Point again how far down did he pull your

THE WITNESS: Right there (indicating).
THE COURT: He is indicating, the
indicating below his knee level.

And after he did that, did you put
back on, or did he put them back on?
THE WITNESS: Me.
THE CQURT: You pulled them back up?
THE WITNESS: Yeah.
THE COURT: How about your shirt, when

penis in your butt, did you have your
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THE
THE
THE
THE
underpants?
THE
THE
that day?

MS.

WITHNESS:

COURT:

WITNESS:

CGURT:

WITNESS:

COURT:

LOWRY:

called them drawers.

THE
under drawers?

THE

THE
down too?

THE

THE

THE

THE

COURT:

WITNESS:

COURT:

WITNESS:

COURT:

WITNESS

COURT:

"’ 26

Yeah.
¥You had that on?
Yeah.

Okay. Did you have on

What?

Were you wearing underpants
Judge, if I might., He
You were wearing drawers,

It's -~

You were. Did he pull those

Yeah.
The same with your jeans?
Yes.

I don't know 1f counsel

from either side has any further guestions in view

of my questions.

The reason I asked these guestions

is because this witness, who is seated up here in

the witness stand, during the guestioning was

pointing to various parts of his legs as far as
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where things were, pulled down, and so forth.

I couldn't see really well where

he was pointing to. I wanted to have the record

clarify what he was indicating.

If either counsel want to ask more

gquestions based on that.

MS. LOWRY: The 5tate does not, Judge.
THE COURT: Mr. Caruso?

MR. CARUSC

No, not at this time,

your Honor.

THE COURT: All right. This witness is
excused.

Miss Baldinatto, I would ask youn
to take him outside and keep him with you. Be sure
he does not discuss anything with anybody.

I would alsoc like the record to
reflect so that everybody knows ~-- Mr. Caruso, if I
am wrong on this, sir, feel free to disagree --
that while this young man was testifying,

Miss Baldinatto was seated over two or three feet
away to his right. And to my knowledge, she did not

speak to him or whisper te him or touch him during

his testimony. 1Is that your recollection?

MR. CARUSQ: Consistent with my

observations as well, your Honor,.
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THE COURT: Thank you.

MS. LOWRY: In fact, I think that there
wasn't even any eye contact between the two of them.

THE COURT:; Right. He was seated
approximately three feet in front of Miss Baldinatto
so there was ho eye contact. I wanted to establish
the record.

MS. LOWRY: Thank you.

THE COURT: Okay. Do you have any more
witnesses?

MS. LOWRY: One, your Honor, lLaDonna
Richie.

THE CQURT: Ma'am, would you come up
here and face the clerk. She is going to swear you
in. Right up here, ma'am, and she will swear you

in. We have some questions for ycu.

LaDONNA RICHIE,
having been first duly sworn, was

examined and testified as follows:

P?HE CLERK: Please be seated, State
your name and spell youxr last name, please.

TRE WITNESS: LaDonna Richie,
R-I-C-A~I-E,
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THE CLERK: Can you spell your first

name .
THE WITNESS: L~A-D-0O-N-N-A.

THE CLERK: Thank you.

DIRECT EXAMINATION
BY MS. LOWRY:

Q. Miss Richie, do you have a son named

Larenzo Richie~Borrell?

A. Yes.,

Q. In fact, did he just leave the
courtroom?

A. Yes.

Q. Wwhat is your date of birth?

A. 2-10-88.

Q. And where do you live?

A. 800 Reed Place.

Q. Is Reed Place here in Clark County,
Vegas?

A, Yes.

Q. Are you familiar with an area or a

location called Westwood?

A, Yes.,
Q. What is Westwood?
A, It's an apartment. Like it has been

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015

29

Las

45




w 0 =~ A u bW

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

® o 50

over there five years. I used to stay ovexr there in

Westwood. Five years,

Q. Is Westwood an apartment complex?

A. Apartment complex, yes. Projaects.

. Project?

A. Yeah.

Q. Where is it in relation to your home on
Reed?

A, It's across the street from my back
door,

Q. Did your son Larenzo live with you at

the Reed address?

A. Yes.

Q. And were you all living there on July
9th of this year?

A. Yes.

Q. Did there come a point in the later
evenings hours about 10:00 on July 9th, that you

found out that something had happened to Larenzo?

A, Yes.
Q. Where were you when you found out?
A. I was on my way to the store. They was

coming from over there.
Q. When you say they, who are you talking
about?
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A.

3l

I'm talking about Ray Ray, my son, and

my little son, Larenzo.

Q.
A.
Q.
A.
Q.
A.

Q‘

How old is Ray Ray?

Ray Ray is 12 years old.

You said they were coming from where?
From on Westwood, from Westwood.

From that Westwood area?

Yes.

pid you have a conversation with Larenzo

that evening where you found out something bad had

happened?
A, Yes.
Q. Where were you when this conversation

took place?

A.
Q.
you had
A.
me what

scared.

I was in my froat room.

And describe Larenzo's appearance when
that conversation with him?

Be wae scared. He didn't want to tell
had happened to him because he was really

And he was crying because he was hurting.

And he was ashamed. He didn't want to tell me

because
Q.
A

Q.

he was so ashamed.
You said he was crying?
Uh-huh.
And you said he was hurting. How could
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you tell that your child was hurting?

A. Because he had this feeling on his face
that something was really wrong.

Q. Did you notice anything about the way he
was walking?

A. No, I did not.

Q. Did you notice any marks or bruises or
anything or cuts on his face or body?

A. Yes. His lip was busted. He had a knot

on the back of his head.

Q. Was there any blood?
A. Yes, it was on his shirt.
Q. And did you ask your child what had

happened to him?

A, Yes.
Q. What did he tell you?
A. He had told me that this man had gave

him some sunflower seeds and took him in an
abandoned apartment, hit him, slapped him, and hit
him with some kind of, I don't knpow, item in his
eye, and gtuck his thing in his behind.

Q. Were you able to figure out where this
abandoned apartment was that Larenzo was telling you
about?

A. Yes.
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Q. Where was it?

A. It was down the street. It was up on
the first floor. 1It's two floors, on the first
floor. And the man stayed upstairs. He showed him

where he lived.

Q. Did Larenzo show you where this
happened?
A. Uh-huh.

THE COURT: Ma'am, you have to answer
yes or no.

Tﬂﬁ WITNESS: Yes.

THE COURT: Because if you say ub-huh,
the court reporter ~- let me explain. The court
reporter is taking everything down. And to some
people uh-huh means yes and to some people it means
no. If you would just specify, I would appreciate
it.

BY MS. LOWRY:

Q. When Larenzo told you that this man had
put his thing in his behind or in his butt, did you
understand him to mean a penis when you were talking

about a thing?

A. Yes.
Q. What did you do after your child told
you this?
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A,

Q.
where Laren
who did thi

A.

Q.

A.

Q.
pointed out
A,

Q.
what color

A.

identificat

the witness

witness.

Mr. Caruso,

T el
T ML
e e

" 34

I called the police.

Pid there come a point later that night
zo identified or pointed out the person
s to him?

Yes.,

Were you with him when he did this?

Yes.

And did you see the man that Larenzo

that night?

Yes.

Can you point to him and tell the Judge
clothes he has got on today?

Blue, dark blue.

MS. LOWRY: May the record reflect the
ion of the defendant.

THE COURT: The record will reflect that

has identified the defendant.

MS. LOWRY: Thank you. I will pass the
THE COURT: Cross-examination,

MR. CARUSO: Yes.
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CROSS~-EXAMINATION
BY MR. CARUSO:

Q. Briefly. Miss Richie, do you recall the
time of the day that you first saw Larenzo when he
described these incidents to you?

A. I did not look at the time at that time,
but I knew it was about that time, it being about
10:00 or 11:00.

Q. 10:00 or 11:007?

A, Yes.

THE COURT: Excuse me, counsel.
You are talking about in the
evening, at night?
THE WITNESE: Yes.
BY MR. CARUSO:

Q. Sometime between 10:00 and 11:00 is when
you saw Larenzo and Ray Ray?

A. Yes.

Q. Did Larenzo tell you about what time
these events, these incidents occurred?

A. No, because he cannot tell time.

Q. Did he qive you an idea about how long
ago it was; five minutes, ten minutes, an hour?

A. No, he couldn't tell me, you know, the
time. He canncot tell time,
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/

Q. He didn't tell you how long ago it was,
like use words like it just happened?

A. It just happened. It was fast. No, no,
I don't remember.

Q. Based upon what he told you, were you
able to, in your mind, get an idea as to when this

may have occurred based upon what Larenzo told you?

A, Yes.

Q. What time was your impression that it
happened? _

A. It had happened between 10:00 to 11:00,

about 15 minutes, because he was missing for 15 or

20 minutes.

Q. It happened between 10:00 and 11:007?

A. Yes,

Q. Be was missing about 15, 20 minutes?

A, Yes.

Q. When did you first notice him missing?
A, My son, Ray Ray, had came in the house.
Q. Do you recall if you were watching

television at that time? If so, what you were

watching?
A, No.
Q. Do you recall what time Ray Ray came in

the house?
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A. He came in the house, and I asked him
where is Larenzo.

Q. Do you recall what time it may have
been?

A. (Witnese shakes head.)

MS. LOWRY: You need to answer out loud.

BY MR. CARUSO:

Q. It would have been somewhere batween

10:00 and 11:007

A. 10:00 or 11:00, yes.

Q. Between 10:08 and 11:00 or 10:00 or
11:00?

A. I will not know because the time that

the police got there, the time that I had called,
those are the times ~-- no, I do not. I was upset.
No, I did not know nothing about the time.

MR. CARUSO: The Court's indulgence,
please.

Thank you, your Honor. No further
guestions at this time.

THE COURT: Okay. Ma‘'am, you are
excused as a witness. You still have to wait
outside the courtrocom. Be suxe not to discuss your
tegtimony with anybody else. Somebody will be out

to contact you very soon and tell you when you can
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take off.

THE WITNESS: fThank you.

THE COURT: Any more witnesses, State?

MS. LOWRY: HNo, your Honor.

THE COURT: Defense? Mr. Lewis, you and
your attormey at this time have the opportunity to
present any evidence that you may have, any
Wwitnesses that you may have. And, of course, it's
your right to either testify or not testify as you
wish. 80 T will hear from your attorney what you
want to do in that regard.

MR. CARUSO: We have no witnesses,

Honor. Your I would strongly urge Mr. Lewis not to

testify,
| THE DEFENDANT: ©No.
MR. CARUSO: I did regquest several
witnesses to come into today. They did not. I

would suggest he does not testify.

THE COURT: Are you going to rest?

MR. CARUSO: Yes. He will not testify.

THE COURT: You rest?

MR. CARUSO: Yes.

THE COURT: Either side want to argue
this?

MR. CARUSQ: No, we would submit it,

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015

54




<Y

o ~N A U

10
11
12
13
14
1s
16
17
18
19
20
21
22
23
24
25

" 1.' 39

your Honor.

MS. LOWRY: Submit it, your Honor.

THE COURT: Okay. It appearing to me
from the Complaint eon file herein and from the
evidence adduced at the preliminary hearing that a
crime has been committed as alleged, in re: Sexual
assault with a minor under 16 years of age; and
there being abundant probable cause to believe that
the defendant committed said crime, that the
defendant is held to answer to said charge in the
Eighth Judicial District Court, State of Nevada, in
and for the County of Clark.

I wounld like to talk, have counsel
talk to me about the matter of bail because I look
back in the records here, and it looks like the bail
was set at $10,000 in this case.

MS. LOWRY: I wanted to address that
matter, your Honor. I would ask for a substantial
bail increase. I would ask for at least $100,000.

THE COURT: What kind of record does the
defendant have?

MS. LOWRY: The defendant was just
placed on probation for lewdness with a minor where
the facts are that he had apal intercourse with a
boy.

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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THE COURT: Placed on probation in what
state?

MS. LOWRY: Nevada.

THE COURT: 1In 19957

MS. LOWRY: Department VII, just within
the last couple of months. 8Hig revocation on that
case is pending.

Furthermore, now we have got a
new law. Sexual assault with a minor carries life
without the possibility of a parole.

THE COURT: Mr. Caruso, do you want ta
say anything? Does he have a prior conviction?

MR. CARUSO: Yes, your Honor. To my
knowledge, he has. And in terms of the scenario of
the events, the criminal history is accurate as she
degcribed it.

However, we submit $10,000 is an
amount that he would have great difficulty finding
if at all. I would ask the Court to leave it at
$10,000.

THE COURT: Well, the U.S. Supreme Court
ruled about a little more than five years ago that
the provisions of the Federal Bail Reform Act had as
a part of that Act the concept that the court can
consider someone's dangerousness or the threat they

CSR ASSOCIATES OF NEVADA
LAS VEGAS, NEVADA (702) 382-5015
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might pose to society as a factor in setting bail
is significant becanse that aspect of the Bail
Reform Act was held to be constitutional.,

I note that the Nevada statutory
scheme that talks aboont factors to consider for bail
includes a factor that has to do with the likelihood
of recidivism and/or threat to the community.

I find Mr. Lewis based on his 1995
convietion and the facts adduced today is an
unbridled, unspeakable threat to the community. And
I will at this time set his bail at $250,000, cash
or surety in this case. Be is remanded in custody
in lieu of bail and is held to answer as previously
announced.

THE CLERK: August 16, 9:00 a.m.,
District Court VII.
* * * K %
Atteat: Full, true, accurate transcript of

proceedings.

Hhod (bdinose,

Robert A. Surowiec, CCR #243, RPR
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STEWART L. BELL FILED
DISTRICT ATTORNEY

Nevada Bar #000477

200 S. Third Street Oer 27 10 50 a1 5
Las Vegas, Nevada 89155

(702) 455-4711 aﬁzagh o
Attorney for Plaintiff e e v
THE STATE OF NEVADA CLERK

DISTRICT CQURT

CLARK. COUNTY, NEVADA
THE STATE OF NEVADA, ) CASE NO, Cl129824

}

Plaintiff, ) DEPT. NO. VI
)

-ve- ) DOCKET NO. p
)
GARY LYNN LEWIS, )
#1302110 ;
)
Defendant. )
)
)

ORDER. _FOR PRODUCTION OF INMATR
DATE OF HEARING: 1-31-56
TIME OF HEARING: 5:00 A.M.

TO: SHERMAN HATCHER, Warden of the Southern Degert
Correctional Center;

TO: JERRY KELLER, Sheriff of Clark County, Nevada:

Upon the ex-parte Motion of THE STATE OF NEVADA, Plaintiff, by
STEWART L. BiilL, District Attorney, through TERESA M. LOWRY, Deputy
District Attorney, and good cauge appearing therefore,

IT IS HEREBY ORDERED that SHERMAN HATCHER, Warden of the
Southern Desert Correctional Center, shall be, and he is hereby
directed to produce GARY LYNN LEWIS, Defendant in Case No. C129824,

on a charge of SEXUAL ASSAULT WITH A MINOR UNDER SIXTEEN YEARS OF
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AGE (F), wherein THE STATE OF NEVADA is the Plaintiff, inasmuch as
the said Defendant is currently incarcerated in the Southern Desert
Correctional Center located in Indian Springs, Nevada, and hia
presence will be required in Las Vegas, Nevada, commencing on the
31st day of January, 1996, at the hour of 9:00 o'clock a.m., and
continuing until completion of the Prosecution's case against the
said Defendant.

IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark
County, Nevada, shall accept and retain custody of the said
Defendant in the Clark County Detention Center, Las Vegas, Nevada,
pending completion of said matter in Clark County, or until the
further Order of this Court; or in the altexnative shall make all
arrangements for the transportation of the said Defendant to and
from the Nevada State Prison facility which are necessary to insure
the Defendant's appearance in Clark County pending completion of
said matter, or until furthercyig r of this Court.

DATED this 111‘ day of S:;tZ;La;y 1995.

(B Witho oy

DISTRICT JUDGE

STEWART L. BELL
District Attorney
Nevada Bar #000477

BY“"‘L*“L';jb’L "5‘?

TERESA M. LOWRY
Deputy District Attorney
Nevada Bar #003901

/kih
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STEWART L. BELL jeo W 02
DISTRICT ATTORNEY E)
Nevada Bar #000477 - D e
200 S, Third Street Ao et
Las Vegas, Nevada 89155 Vi ey LR
(702) 455-4711
Attomney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, g
Plaintiff, %
-Vs- Case No. C129824
Dept. No. VIl
GARY LEWIS, } Docket p
#1302110 )
%
Defendant. ;
)

ORDER FOR PRODUCTION OF INMATE
DATE OF HEARING: 1/31/96
TIME OF HEARING: 9:00 AM.

TO: SHERMAN HATCHER, Warden of the Southern Desert Correctional Center;

TQ: JERRY KELLER, SherifT of Clark County, Nevada

Upon the ex partc application of THE STATE OF NEVADA, Plaintiff, by STEWART L. BELL,
District Attorney, through TERESA M. LOWRY, Deputy District Atiomey, and good cause appearing
therefore,

IT IS HEREBY ORDERED that SHERMAN HATCHER, Warden of the Southermn Desert
Correctional Center shall be, and is, hereby directed to prodice GARY LEWIS, Defendant in Case No.
C129824, on a charge of SEXUAL ASSAULT WITH A MINOR UNDER FOURTEEN YEARS OF
AGE (Felony - NRS 200,364, 200.366) wherein THE STATE OF NEVADA is the Plaintiff, inasmuch
as the said GARY LEWIS is currently incarcerated in the Southern Desert Correctional Center located

in Indian Springs, Nevada and his presence will be required in Las Vegas, Nevada commencing on

ii-'iiunl
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January 31, 1996, at the hour of 9:00 o'clock A.M. and continuing until compietion of the prosecution’s
case apainst the said GARY LEWIS.

IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, shall
accept and retain custody of the said GARY LEWIS in the Clark County Detention Center, Las Vegas,
Nevada, pending completion of said matter in Clark County, or unti! the further Order of this Coutt; or
in the alternative shall make all arrangements for the transportation of the said GARY LEWIS to and
from the Nevada State Prison facility which are necessary to insure the GARY LEWIS's appearance in
Clark County pending comgietion of said matter, or until further Order of this Court.

DATED this day of November, 1995.

(Dbl Ao

L DISTRICT JUDGE

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

sendaega . Fguere

TERESA M. LOWRY ' q’ ~
Deputy District Altorney {v
‘ Nevada Bar #003901

/lib

I
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{ ¢

O\ sesess Sakbde
“ "’
FILED  *
" ns? IN THE DISTRICT COWRT R
THE ETGHTH JUDTCIAL DISTRECT OF THE STATE OF NEVADA IN AND FOR JHE GOUATY OF A
_ THE STATE OF NEVADA }
' PLAINTIFF ‘5&' 2 ireaenis
Vs CASE NUMBER DR ""*&LER':{‘“‘ DATE DEPT
LEWISs GARY LYNN *tfuzoaz« 9507100130 0:
DEFENDANT
THE STATE OF NEVADA SENOS GREETINGS ¥Os
| MILLER, © LOYAL
. WPL78? _ SEXA
METRB POLICE
WK (702) 229-3421
| YOU ARE COMMANDEDy THAT ALL AND SINGULAR BUSINESS AND EKCUSE BEING LAID ASIOE
IS A T ENSCAND ABPEAR BEFORE THE DISTRICT COURT OF THE EIGHTH JUOICIAL 0ISTRICT
OF THE STATE OF NEVADAs IN AND FDR YHE COUNTY OF CLARKy AT 2 OR TRoak oF
lg} (COWT, AT 200 SOUTH TWIRD STREET, IN THE CITY OF LAS VEGASy SAID COUNTY AND
 TRENCAND ﬂns‘%%ﬁﬂ%ﬂ%ﬁ%ﬁ%ﬁ?ﬂ!ﬂm IN A ’

- CRIMINAL &Cflﬂﬂ PROSECUTED BY THE STAYE OF- HEVADA AGAINST-
. LENMISy GARY LYNN
DUCES TECUM: PLEASE BRING ANY AND ALL EVIDENCE UNDER YOUR HAND.

GIVEN UNDER MY HAND ANO SEAL OF THE SAID C__IJ'URI' THES 11TH DAY OF  JANUARY, 1996

STEMARY L. BEL
OISI’RICT A'H'DRNEY ar CLARK COUNTY

leoneiam coury SCHEDULE MITHIN 12 HOGURS 8Y TERESA M LONRY

PRIOR SCHEOULED APPEARANCE BY CALL- DEPUTY DISTRICTY ATTORNEY.

e o a3 a5k DAY OR NIGHT.
STATE OF NEVADA

* GOUNTY OF CLARK
| HEREBY GERTIEY THAT O n/ ,/ .19 2 . ) SERVED THE WITHIN SUBPOENA
ON T AR Y. T , BEING THE WITNESS NAMED THEREIN iN
CLARK COUNTY NEVADA BY SHOW!NG THE OHIGINAL TO SAID WITNESS PERSONALLY AND INFORMING
SAID WITNESf T/QC'E ONTENTS THEREOQOF. -

I 7

B ’ . T T e
DATED / / ﬂ’-' FICER

CHARGES: SEXUAL ASSAULT VICTIM <14~~LVNPD

CE31
OFF DUFY__ PRE-TRIAL CONFERENCE_ .. _____._._ l
SUPERVISOR ‘ DeDaAe
- JOVAL MILES FROM T0
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: . SUBPOENA
- IN THE o;llg’r;n'f.c't}'éouar EEL?W
p o oo 12
THE- ETGHTA JUDICTAL DISTRICY DF THE STATE DF"NEVADA TR ANG FOR WE COUNTY OF CLARK
THE STATE OF NEVADA, [ § 4725 U
PLAINTIFF CASENUMBER: . AGENCY NUMBER:
vs 95129824 -/ 9507100130
DEPARTMENT NUMBER( LER S
LEWISy GARY LYNN 07

THE STATE OF NEVADA SENDS GREETINGS TO:

MILLERs G LOYAL
HpP) 787 SEXA
MEVRO POLICE
. WK (702) 229-3421
" YOU ARE COMMANDED, THAT ALL ANO SINGULAR BUSINESS AND EXCUSE HEING LAID ASIDE
YoYU AT ENG AND DEDe IHRL Ak THE DISTRICT COURT OF THE EIGHTH JUDTCIAL DISTRICT
T A e D TR DF NEVADAs IN AND EOR THE COUNTY OF CLARKy AT THE COURTROOM OF
§?{QE°°B§7}HE';ZES SOUTH THIRD STREET, 5@ THE Clii.GEiLAS VEGAE: snxuugagxgg szg
- s - ! L 3
FHEN AND THERE 15 TE§¥TQ$ xeninede-At schithroftvhé ??z?i AACReE %3 N A ’
CATRINAL ACTION PROSECUTED By THE STATE OF NEVADA AGAINSTS

LEWISy GARY LYNN

YOU ARE REQUIRED ALSC TO BRING WITH YOU THE FOLLOWING:

ANY AND ALL EVIDENCE UNDER YOUR HAND.
CASE NUMBER: R AR A K AEABACE AU R SR KEEERT S EEG R ku bk
95129824 X « PLEASE CONTACT TERESA M LOWRY *
. PEROAVERE Al D A ERENC .
SUBPOENA NUMBER: occezvcatcgztttﬂktt-#t-t:ttgtvtttcttaata
CONFIRM COURT SCHEDULE |  STEWARTL. BELL
WITHIN 12 HOURS PRIOR TO DISTRICT ATTORNEY OF CLARK COUNTY
SCHEDULED APPEARANCE: RY
CALL:391-8B88% TERESA M LOWRY
DEPUTY DISTRICT ATTORNEY
STATE OF NEVADA
‘ S8
COUNTY OF CLARK
[ HEREBY CERTIFY THAT ON }} 2

1994 _ .1 (SERVED)

(TELEPHONICALLY CONTACTED) A
LISTED WITNESS BY MEANS QF

PERSON WHO IDENTIFIED HIMSELF/HERSELF AS THE ABOVE

1 THEREUPON IDENTIFIED MYSELF
CONTENTS OF THE SUBPDENA. THE
THE DATE AND TIME INDICATED ON THE SUBPOENA.

BY NAME AND OCCUPATION AND INFORMED HIM/HER OF THé
WITNESS THEREAFTER (DID) (DID NOT) PROMISE TO APPEAR AT

——B%J 71_25 BY: > ﬂ,—/
DAT QO
CHARGES: SEXUAL ASSAULT ¥ICTIM <Her4LVHPD

4

. OFF DUTY. . ..o .
SUPERVISOR e emcme D oD e

PRE~-TRIAL CORFERENCE_  ______.._

" FOVAL MILES_ .o oooeces e emeeFROM

-
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v STEWART L. BELL L £p

DISTRICT ATTORNEY &”&’ ,
Nevada Bar #000477 '8, 9

200 S. Third Street > o
Las Vegas, Nevads 89155 e

(702) 455.4711 2y
Attorney for Plaintiff & £p /r"‘*- .

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

W e ~ O W s W N

_—
o

Case No. £1293824
Dept. No. Vil
Docket P

-yG-

GARY LEWIS,
#1302110

—
.

Defendant.

L —
“N
L/WVWN—/ St " st N vt Nt

—
S

-
A

ORDER FORPRODUCTION OF INMATE
DATE OF HEARING: 03/20/96
TIME OF HEARING: 9:00 AM.
TO: SHERMAN HATCHER, Warden of the Soushern Desert Correctional Center,
TO. JERRY KELLER, Sheriff of Clark County, Nevada
Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEWART L.

N e e e
< W e 1 O

21 || BELL, District Attorney, through TERESA LOWRY, Deputy District Attorney, and good cause
22 |} appearing therefor,

yx} IT (S HEREBY ORDERED that SHERMAN HATCHER, Warden of the Southern Desert
24 !} Correctional Center shall be, and is, hereby directed to produce GARY LEWIS, Defendant in Case No.
25 | C129824. on a charge of SEXUAL ASSAULT WITH A MINOR UNDER FOURTEEN YEARS OF
26 | AGE (Felony - NRS 200.364, 200.366) wherein THE STATE OF NEVADA is the Plaintiff, inasmuch
27 | as the said Defendant is currently incarcerated in the Southern Desent Cotrectional Center located in

28 [i Indian Springs, Nevada and his presence will be required in Las Vegas, Nevada commencing on March

Mvaa]
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1 [| 20, 1996, at the tour of 9:00 o'clock A.M. and continuing until completion of the prosecution's case
2 || against the said Defendant.
3 IT IS FURTHER ORDERED that JERRY KELLER, Sheriff of Clark County, Nevada, shall
4}l accept and retain custody of the said Defendant in the Clark County Detention Center, Las Vegas,
5 | Nevada, pending completion of said matter in Clark County, or until the further Order of this Court, or
6 [l in the alternative shall make all arvangements for the transportation of the said Defendant to and from the
7| Nevada State Peison facitity which are necessary to insure the Defendant's appearance in Clark County
8 [| pending completion of said matter, or until further Order of this Coutt.
9 DATED this_s£ £ _day of February, 1996.

10

“ o,

2 * DISTRICT JUDGE

13

14)) STEWART L. BELL

15 | Mevada Bar 4000477

16

17} BY Ll NP ehodg

TERESALOWRY  / /
18 Deputy District Attorney
Nevada Bar #003901

19

20
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26

27

28 )1
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STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477
200 8. Third Street

Las Vegas, Nevada 89155
(702} 455-4711
Attorney for Plaintiff r R
THE STATE OF NEVADA —FILED fg&!'l:)l?E& .
JUH § 2 199 .
LOR QYARAN,
DISTRICT COURT F:
THE STATE OF NEVADA, ) CASE NO. €129824X
)
Plaintiff, ) DEPT. NO. VIT
)
—va- ) DOCKET NO. P
)
GARY LYNN LEWIS, )
#1302110, )
} AMENDED
) INFORMATTION
Defendant . )
)
)

STATE OF NEVADRA }
}ss:
COQUNTY OF CLARK }

STEWART L. BELL, District Attorney within and for the County
of Clark, State of Nevada, in the pame and by the authority of the
State of Nevada, informs the Court:

That GARY LYNN LEWIS, the Defendant, having committed the
crime of SEXUAL ASSAULT {(PELONY - NRS 200.364, 200.366), on or
about the 10th day of July, 1995, at and within the County of
Clark, State of Nevada, contrary to the form, force and effect of
statutes in such cases made and provided, and against the peace and
dignity of the State of Nevada, did then and there wilfully,
unlawfully, and feloniously sexually assault and subject LARENZO

RICHIE-BORRELL, to sexual penetration, to-wit: anal intercourse,

{c€is|
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by inserting his penis into the anus of the said LARENZO RICHIE-
BORRELL, against his will.

STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

gy \JecearTh .677j;¢4~47?;,_1

TERESA M. LOWRY
Deputy District Attorney
Nevada Bar #003901

12

13

14

15

16|

17

18
19
20
21
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24
25
26
DAK/95-129824%/ajc
271 LvMPD DR#9507100130

sS/A - F
28| (TK3)
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AMENDED BY ORDER OF THE COURT
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STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

200 S. Third Street

Las Vegas, Nevada 89155

N
[

DIGINAL

(702) 455-4711 o
Attorney for Plaintifr —FILED i OrEM COURT—
THE STATE OF NEVADA JUN § 2 w96 "
LORETTA BOWAAN, CLERK
L

DISTRICT COURT AY—>

é /,,- Deputy
CLARK COUNTY EVAD
THE STATE OF NEVADA, ) CASE NO. C129824X
}
Plaintiff, ) DEPT. NO. VII
)
~-vs- ) DOCKET NO. P
}
GARY LYNN LEWIS, )
#1302110, }
)
)
Defendant. )
)
)
GUILT AGREEMENT PURSUANT TO _ALFORD DECISION

I hereby agree to plead guilty, pursuant to North Carolina v.
Alford, 400 U.S. 25 (1970), to: SEXUAL ASSAULY (FELONY =~ 200,364,
200,366), as more fully alleged in the charging document attached
hereto as Exhibit "1".

My decision to plead guilty by way of the plford decision is
based upon the plea agreement in this case which is as follows:

The State retains the right to argjﬁrst the renditlion eof

RECOM prend
& @me between this
CONSEQUENCES OF THE PLEA

C..C L
By pleading guilty pursuant to the plford decision, it is my

sentence. The State will

case and Case No. C122079X.

desire to avoid the possibility of being convicted of more offenses

£ry 3
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or of a greater offense if I were to proceed to trial on the
original charge and of also receiving a greater penalty. I
understand that my decision to plead guilty by way of the Alford
decision does not require me to admit guilt, but is based upon my
balief that the State would present sufficient evidence at trial
that a jury would return a verdict of guilty of a greater offense
or of more offenses than that to which I am pleading guilty to.

I understand that the consequences of my plea of guilty by way
of the Alford decision are that I will be imprisoned for a period
of LIFE, with the possibility of parole; or twenty-five (25) years;
with a mandatory minimum of ten (10} years being served before I am
eligible for parcle. I understand that the law requires me to pay
an Administrative Assessment Fee.

I understand that, if appropriate, I will be cordered to make
restitution to the victim of the offense to which I am pleading
guilty and to the victim of any related offense which is being
dismissed or not prosecuted pursuant to this agreement. I will
also be ordered to reimburse the State of Nevada for any expenses
related to my extradition, if any.

I understand that I am not eligible for probation for the
offense to which I am pleading guilty.

I understand that if more than one sentence of imprisonment is
imposed and I am eligible to serve the sentences concurrently, the
sentencing judge has the discretion to order the sentences served
concurrently or consecutively.

I also understand that information regarding charges not
filed, dismissed charges, or charges to ke dismissed pursuant to
this agreement may be considered by the judge at sentencing.

_2_
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I have not been promised or guaranteed any particular
sentence by anyone. I know that my sentence is to be determined by
the Court within the limits prescribed by statute, I understand
that if my attorney or the State or hoth recommend any specific
punishment to the Court, the Court is not obligated to accept the
recos:endation.

I also understand that the Division of Parole and Probation
will prepare a report for the sentencing judge prior to sentencing,
This report will "include matters relevant to the issue of
sentencing, including my criminal history. This report may contain
hearsay information regarding my background and criminal histery.
My attorney and I will each have the opportunity to comment on the
information contained in the report at the time of sentencing,
Unless the District Attorney has specifically agreed otherwise,
then the Pistrict Attorney may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty pursuant to the Alford decision,
T understand that I am waiving and forever giving up the following
rights and privileges:

1., The constitutional privilege against self-incrimination,
including the right to refuse to testify at trial, in which event
the prosecution would not be allowed to comment to the jury about
my refusal to testify.

2. The constitutional right to a speedy and public trial by
an impartial jury, free of excessive pretrial publicity prejudicial
to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial

the State would bhear the burden of proving beyond a reasonable

-3
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doubt each element of the offense charged.

3. The constitutional right to confront and cross-examine any
witnesses who would testify against me.

4. The constitutional right to subpoena witnesses to testify
on my behalf.

5. The constitutional right to testify in mny own defense.

6. The right to appeal the conviction, with the assistance of
an attorney, either appointed or retained, unless the appeal is
based upon reasonable constitutional Jjurisdictienal or other
grounds that challénge the legality of the proceedings and except
as otherwise provided in subsection 3 of NRS 174.035.

O TARINESS OF PL

I have discussed the elements of all of the original charge
with my attorney, and I understand the nature of these charge
against me,.

I understand what the State would have to prove each element
of the charge against me at trial.

I have discussed with my attorney any possible defenseas,
defense strategies and circumstances which might be in my favor,

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by my
attorney.

I believe that pleading guilty by way of the Alfcrd decision
and accepting this plea bargain is in my best interest, and that a
trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation
with my attorney, and I am not acting under duress, coercion, or by
virtue of any promises of leniency, except for those set forth in

-
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this agreement.

I am not now under the influence of any intoxicating liquor,
a controlled substance or other drug which would in any manner
impair my akility to comprehend or understand this agreement or the
proceedings surrounding my entry of this plea.

My attorney has answered all my gquestions regarding this
guilty plea agreement and its conééquences to my satisfaction and

I am satisfied with the services provided by my attorney.

1%
DATED this _{ L~ day of Juet) vl 4

GARY %ﬁEN LEWIS

Defendant
AGREED TO BY:
\w2244H£A~;Z27- C7%Z:c*~bq
Deputy District Attdérney ;7f

-5_
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CERTIFICATE OF COUNSEL:

I, the undersigned, as the attorney for the Defendant named
herein, as an officer of the court hereby certify that:

1. I have fully explained to the Defendant the allegations
contained in the charge to which guilty plea are being entered and
the entry of a guilty plea pursuant to the Alford decision.

2. T have advised the Defendant of the penalties for each
charge and the restitution that the Defendant will be ordered to

pay.

3. All pleas of guilty offered by the Defendant pursuant to
this agreement and the Alford decision are consistent with the
facts known toc me and are made with my advice to the Defendant,

4. To the best of my knowledge and belief, the Defendant:
a. 1Is competent and understands the charges and the
consequences of pleading guilty as provided in this
agreement.
b. Executed this agreement and will enter all guilty
pleas pursuant hereto voluntarily.
c. Was no under the influence of intoxicating liquor, a
controlled substance or other drug at the time I
consulted with the defendant as certified in paragraphs
1 and 2. -

| - Sunt e, 1596
Dated: This day of Aueast, 1295.
ATTORNEY FOR DEFENDANT
ajc
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IN THE mﬂg;@’s’; COURT
THE E1GKTH JUDICIAL OISTRICT OF THE STA " OF NEVADA IN AND FoFlrEEan OF CLARK

-8
- e

THE STATE OF NEVADA,
PLAINTIFF CASE NUMBER: AGENEY ,rumsm i
v 95129024X 95071001/ o4 4K '35
DEPARTMENT NUMBER: aﬁ# -4
LEWLSy GARY LYNN o3 oty
CLERK

-

YHE STATE OF NEVADA SENDS GREETINGS TO:

PL. MILLERy G LOYAL
. -MFLI8? SEXA
. METRU POLICE
S WK (702) 229-3421
“WOU ARE COMMANOEDs THAT ALL AM SIAGULAR BUSINESS ANL EXCUSE BEING LAJID ASIDE
10 AFIENG ANC APPEAR BEFORE THE UISIRICY COURT OF TrE EIGHTH JUDICIAL CISIRICT
OFf IHE STATE OF NEVADAy IN ANC FOR THE COUNTY OF CLARKe AT THE CGURTRQOM OF
;g%igeccggr*HéTLZGS Saudr ThRIRD Sfﬂfﬁfa‘ﬁﬁ Igg czri ff.%AS gfsnsg éﬁ!uognggis ﬁﬁ?
"JHEN AMC T hERE iﬁ 12%‘1 t'ﬁ%'iiigggﬁ'uu uEHALE‘Eé ?hi‘s?iqi h?‘uzviﬁA IN A '
CRININAL ACTION PRGSECULTIED BY [HE STATE OF NEVADA AGAIAST:
o LEW1Sy GARY LYAMN
YOU ARE REQUIRED ALSO TO BRING WITH YOU THE FOLLOWING:
ANY AND ALL EVILENCE UNLER YQUR HAND.
CASE NUMBER:
951296Z 4X . '
SUBRPQENA NUMBER: " .
CALL 391~B88 7 STEWART Lo BELL
AFTER 8:00 P.M. THE DAY CISTRICT ATTORNEY OF CLARK COUNTY
BEFORE COURT BY TERESA 4 LOWRY
MONDAY THROUGH FRIDAY CEPUTY DISTRICT ATIGRNEY
STATE OF NEVADA 5
COUNTY OF CLARK / é
1 HEREBY CERTIFY THAT ON (= .19 7 { (SERVED)

(TELEPHONICALLY CONTACTED) A PERSON WH ENTIFIED HIMSELF/HERSELF AS THE ABOVE

LISTED WITNESS BY MEANS OF L )
I THEREUPON IDENTIFIED MYSELF BY NAME AND OCCUPATION AND INFORMED HIM/HER OF THE
CONTENTS OF THE SUBPOENA, THE WITNESS THEREAFTER DID PROMISE TO APPEAR AT THE DATE
AND TIME INDICATED ON THE SUBPOENA.

gleo/o Y2/

DATED
06/0&/%6
CHARGES: SEXUAL ASSAULLTY VICTIN <l6--L
OFF oYy __ .. PRE~TR 1AL CONFERENCE (e @E
SUPERVISOR DaDeAa_ —-—— P

TGTAL MILES o e mec—em e FROP U ¥ ¢
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WILL FOLLOW VIA
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JOCP
STEWART L. BELL FILED
DISTRICT ATTORNEY

Nevada Bar 77 "
200 S. Third Street huog 1410 02 i '3
A

Atiomey for Plaintift Anctte oo

CLEAK
DISTRICT COURT
CLARK COUNTY, NEVADA

-~y

-

THE STATE OF NEVADA,
Plaintiff,

W o = Yy b W
=

st
L=

CaseNo. C129824
Dept.No. VI
Docket P

-V§-

GARY LYNN LEWIS,
#1302110

P  pwd
]

Defendant,

—
ul
LIWV\J\-"W\.J\-—’\-J\_I\-I

- -
vi

JUDGMENT OF CONVICTION (PLEA)
WHEREAS, on the 12th day of June, 1996, the Defendant GARY LYNN LEWIS, appeared

p—
~N o

before the Court herein with his counsel and entered a plea of guilty to the crime of SEXUAL
ASSAULT (CATEGORY A FELONY), committed on the 9th day of July, 1996, in viclation of NRS
200.364, 200.366 and

WHEREAS, thereafier on the 2nd day of August, 1996, the Defendam being present in court
with his counsel ROBERT D. CARUSO, and WILLIAM D. KEPHART, Deputy District Attomey, also

[ S TR % B B
N = O W oo

being present; the above entitled Court did adjudge the Defendant guilty thereof by reason of his plea

[
W

of guilty and, in addition to the $25.00 Administrative Asscssment Fee, sentenced Defendant to the
Nevada Department of Prisons for a term of LIFE WITH THE POSSIBILITY OF PAROLE, to be
25 || served CONCURRENTLY with C122079. Defendant is to reccive ZERO days credit for time served.
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THEREFORE, the Clerk of the above entitled Court is hereby directed to enter this Judgment

of Conviction as part of the record in the above entitled matter,

DATED this & day of August, 1996, in the City of Las Vegas, County of Clark, State of

Nevada.
&m (“v"‘.\-l

fJDlSTRICT JUDGE

DA#ISF06244Xib
LVYMPD DR#9507100130
SxAssli-F

(TK3)
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CLERK
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PHILIP J. KOHN, PUBLIC DEFENDER FILED
NEVADA BAR NO. 0556
309 South Third Street, Suite 226

Las Vegas, Nevada 89155 Fes 4 Jus A 08
(702) 455-4618)5
At fi fendant e
omey for Defendan . f/{’g é,;;‘:_//
DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, g
Plaintiff, ; CASE NQ. C129824X
) DEPT. NO. Xl
)
GARY LYNN LEWIS )l
#1302110 )
Defendant. )
)
CERTIFCATE OF MAILING
THIS is to certify that on the 4th day of February, 2009 a true and correct copy of the
following documents:
1. Temporary Custody Record.
2. Las Vegas Metropolitan Police Department — Officer’s Report,
3. Declaration of Arrest.
4, Incident Report.
5. Property Report.
6. Forensic Laboratory Examination Request.
7. Arrest Report.
8. Declaration for the Withdrawal of Whole Blood Sample.
9. Medical Records.
10.  Police Reports including statements of Larenzo Ritchie-Burrell, Raynaldo Sykes,
Ladonna Richie, Cassandra Simmons, Gary Lewis, and conversation with Tanya and
Sabrina.
11.  Reporter’s Transcript of Preliminary Hearing,
12.  Guilty Plea Agreement Pursuant to Alford Decision.
13, Amended Information.
14.  Presentence Investigation Report.
15.  Certificate of Mailing — filed with the Court.
‘ were deposited in the United States mail in Las Vegas, Nevada, in a sealed envelope, postage
E’tﬁé@a to:
g 4 2003
¢ TriE COURT
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Gary Lynn Lewis #47615
Nevada State Prison
P.O. Box 607

Carson City, NV 89702

Jmﬁﬂww/

An emplofee of the Clark Ccﬁy

Public Defender’s Office
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DISTRICT COURT
CLARK COUNTY, NEVADA
Gned Linn Lowoi=
Plaintiff
[/U Zé Case No. C/Z?C?ZL/
QUAM Dept. No.
Goress f Hy Warden R
Defendant, Docket
ORDER

Upon reading the motion of defendant, / 012 LY/UD AZLu[ 5 , requesting

[e,@uesé/ﬁé, ﬁ/’ﬁﬁ/n {7»%6 6£ g—unsg,ﬁ,, As AL
/S5 Illiterato D mente L Challintas,

DATED and DONE this day of .20

DISTRICT COURT JUDGE

3/3/e9
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FEB 26 2008 '§-

ORDR BﬂIG'NAE\— ED DEPT. 12
Clark County District A

ark County District Attorney
Nevada Bar #002781 Wiz 9 216 PH 03
%RIST]%\} KRA};/IER i

eputy District Attorney —
Nevace; Bar #0010112 é// ,2%?2}*::;11_ /
200 Lewis Avenue QK OF T PR
Las Vegas, NV 89155-2212 CLERA ’

(702) 671-2500
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,

-Vs- Case No. C129824

Dept No. XIL
GARY L. LEWIS,
#1302110

Defendant.

1]
N Nt v vt gt Nt st et et vt e’

ORDER GRANTING DEFENDANT'S PRO PER MOTION TO

WITHDRAW ATTORNEY OF RECORD

DATE OF HEARING: FEBRUARY 17, 2009
TIME OF HEARING: 8:30 A.M.

THIS MATTER having come on for hearing before the above entitied Court on the

17TH day of February, 2009, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by DAVID ROGER, District Attorney, through KRISTEN
KRAMER, Deputy District Attorney, and the Court having heard the arguments of counsel

and good cause appearing therefor,

/
/ RECE‘VED

MAR - 9 2008

QUURT

/ o
QLI gr e

PAWPDOCS\ORDR\FORDR\506\50624402.doc

2.
L

<

116




»

O 00 2 Y R W N e

BB NN N RN N NN e e e e e e e em
0 1y R W =S 0 S N R W N = O

IT IS HEREBY ORDERED that the DEFENDANT'S PRO PER MOTION TO
WITHDRAW ATTORNEY OF RECORD, shall be, and is, GRANTED. ‘

DATED this ﬁé day of kebruary=2009.

{
ALY

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

District Attorney

Ada Bar #0010112
hjc/SVU
2 PAWPDOCS\ORDR\FORDR\506\50624402.doc
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JOCP :
STEWART L. BELL ,
DISTRICT ATTORNEY : o TR T e
Nevada Bar #000477 o . ‘on & .
200 S. Third Street o hug 14 10 02 44 '3
Las Vegas, Nevada 89155 S U
(702) 455-4711 St el ./ A4
Attomey for Plaintiff . J" el ELE{I('
DISTRICT COURT oo,
CLARK COUNTY, NEVADA

THE STA’I'E OF NEVADA,
Plamuff
~-V§-

GARY LYNN LEWIS,
#1302110

Defendant. .

-

‘..:W_ NP NN

JUDGMENT OF CONVICT!ON (PLEA)
WHEREAS on the 12th day of June, 1996 lhe Defendant GARY LYNN LEWI
before the Court hercin with his counsel and entered a plea of guilty to lhe crime of SEXUAL
ASSAULT (CATEGORY A FELONY), committed on the 9th day of July, 1996 m wolatwn of NRS
200.364, 200.366 and o




27

Nevada.

DA#95F06244XAib
LVMPD DR#9507100130

SxAsslt - F Y

(TK3)

Clark, State of

o -

26D

.

ISTRICT JUDGE




STEWART L. BELL
DISTRICT ATTORNEY
Nevada Bar #000477

200 S. Third Street

Las Vegas, Nevada 39155
(702) 455-4711 . :
Attorney for Plalntiff
THE STATE OF NEVADA

I.A. 8/16/95
9:00 a.m.
PD
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, _ CASE NO, 129824
Plaintiff, Vi1

#1302110,

)

)

)

)

;

GARY LYNN LEWIS, - o)
. R )

)

EDefendant.’ )}

i ;

o e e
STATE OF NEVADA )
)ss:.
COUNTY OF CLARK }

STEWART L. BELL, District Attorney within and for the COunty, 'f

of Clark, State of Nevada, in the name and by the authcrity of the

State of Nevada, informs the Court:

That GARY LYNN LEWIS, the Defendant, having committed the

;erime of SEXUAL ABSAULT- WITH A MIKOR unnzn~sxzwzns—2ﬁhns OF AGE
(PELONY - NRS 200.364, 200.366), on or about the i0th day.ot Ju;y,&‘
1995, at and within the County of Clark, State of Nevada, contrary
to the form, force and effect of statutes in such caaes ma&e and

provided, and against the peace and dignity of the Stata of Navada,




' : A4

1| STEWART L. BEL!

- Il DISTRICT ATTORNEY
2} Nevada Bar #000477
200 S. Third Street
Las Vegas, Nevada 89155
“{702) 455-4711
Attorney for Plaintiff
THE STATE OF NEVADA

COTUTNAD

W

[y

THE STATE OF NEVADA,

)
ss
)

,STATE OF NEVADA

COUNTY OF CLARK

18
.119
2OJState of Nevada, informs the Court

That GARY LYNN LEWIS, the Defendant

crime of SEXUAL ASSAULT (FELONY - NRS 200.364,

1995,

about the 10th day of July,

)
: )
10 Plaintiff, ) DEPT. NO.. VII
} , C
11 -vs- } DOCKET NO.. P-:
) ) o
12| GARY LYNN LEWIS, )
#1302110, )
13 ) AMENDED -
) INFORMATI ON -
14 -Defendant. ) - - Dy
)
)

STEWART L. BELL, Dlstrlct Attorney wzthln and for_the County

200.366),'

at and withln the Cot

on or:




by inserting his penis into t

BORRELL, against his will.

DA#/95-129824X/ajc
LUMPD DR#9507100130
S/A -
(TK3)

' 27

4

he anus of tHe said LARENZO RICHIE-

STEWART L. BELL
'DISTRICT ATTORNEY
Nevada Bar: #000477

:BY M—W M/-\
" TERESA M. LOWRY {

" Deputy District Attorney
‘Nevada Bar #003901

N
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STEWART L. B!!L

DISTRICT ATTORNEY -
Nevada Bar #000477 |
200 S. Third Street - : - Biag
Las Vegas, Nevada 89155 . ;
(702) 455-4711 ‘ o &
Attorney for Plaintiff C e "“Hl[D m OPENJ_COURT

THE STATE OF NEVADA

v

DISTRICT COURT

CLARK_COUNTY, NEVAS% :
THE STATE OF NEVADA, | ' CASE NO.  C129824)

Plaintiff,

Y
) .
) DEPT. NO. VII
) ‘
-vs- ) DOCKET NO. P
) .
GARY LYNN LEWIS, )
#1302110, )
)
Defendant. ) .
*N;.;{ ) &
)
GUIL GREEMEN SUANT TO_ ALFORD SIO '

I hereby agree to plead guilty, pursuant to uo:th ngglin !.
Alford, 400 U.S. 25 (1970), to: SEXUAL ASSAULT (FELONY - 200 364,_

200.366), as more fully alleged in the charging document attachedﬁ

hereto as Exhibit "1iv,

‘ : v et
My decision to plead guilty by way of the alﬁggg decision is

based upon the plea agreement in this case which is as follows."*

The State retains the right to argﬂ%?gt the rendition of“

: FCOM prond :
sentence. The State will n@gocppesgeemmnt me. between thiSj

.4
case and Case No. C122079X.

c

S
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or of a greater offense if I were to proceed to trial on the
original charge and of also receiving a greater penalty. I
understand that my decision to plead guilty by way of the Alford
decision does not require me to admit guilt, but is based upon my
belief that the State would present sufficient evidence at trial
that a jury would return a verdict of guilty of a greater offense
or of more offenses than that to which I am pleading guilty to.

I understand that the consequences of my plea of guilty by way
of the Alford decision are that I will be imprisoned for a period
of LIFE, with the possibility of parole; or twenty-five (25) years;
with a mandatory minimum of ten (10) years being served before I am
eligible for parole. I understand that the law requires me to pay
an Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make
restitution to the victim of the offense to which I am pleading
guilty and to the victim of any related offense which is being
dismissed or not prosecuted pursuant to this agreement. I will
also be ordered to reimburse the State of Nevada for any expenses
related to my extradition, if any.

I understand that I am not eligible for probation for the
offense to which I am pleading guilty.

I understand that if more than one sentence of imprisonment is
imposed and I am eligible to serve the sentences concurrently, the
sentencing judge has the discretion to order the sentences served
concurrently or consecutively.

I also understand that information regarding charges not
filed, dismissed charges, or charges to be dismissed pursuant to
this agreement may be considered by the judge at sentencing.

_2.-.
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I have not been promised or guaranteed any particular
sentencé by anyone. I know that my sentence is to be determined by
the Court within the limits prescribed by statute. T understand
that if my attorney or the State or both recommend any specific
punishment to the Court, the Court is not obligated to accept the
recommendation.

I also understand that the Division of Parole and Probation
will prepare a report for the sentencing judge prior to sentencing.
This report will include matters relevant to the issue of
sentencing, including my criminal history. This report may contain
hearsay information regarding my background and criminal history.
My attorney and I will each have the opportunity to comment on the
information contained in the report at the time of sentencing.
Unless the District Attorney has specifically agreed otherwise,
then the District Attorney may also comment on this report.

WAIVER OF RIGHTS

By entering my plea of guilty pursuant to the Alford decision,
I understand that I am waiving and forever giving up the following
rights and privileges: -

1. The constitutional privilege against self-incrimination,
including the right to refuse to testify at trial, in which event
the prosecution would not be allowed to comment to the jury about
my refusal to testify.

2. The constitutional right to a speedy and public trial by
an impartial jury, free of excessive pretrial publicity prejudicial
to the defense, at which trial I would be entitled to the
assistance of an attorney, either appointed or retained. At trial
the State would bear the burden of proving beyond a reascnable

-3-
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doubt each element of the offense charged.

3. The constitutional right to confront and cross—examine any
witnesses who would testify against me.

4. The constitutional right to subpoena witnesses to testify
on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of
an attorney, either appointed or retained, unless the appeal is
based upon reasonable constitutional jurisdictional or other
grounds that challenge the legality of the proceedings and except
as otherwise provided in subsection 3 of NRS 174.035.

VOLUNTARINESS OF PLEA

I have discussed the elements of all of the original charge
with my attorney, and I understand the nature of these charge
against me.

I understand what the State would have to prove each element
of the charge against ﬁe at trial.

I have discussed with my attorney any possible defenses,
defense strategies and circumstances which might be in my faQor.

All of the foregoing elements, consequences, rights, and
waiver of rights have been thoroughly explained to me by my
attorney.

I believe that pleading guilty by way of the Alford decision
and accepting this plea bargain is in my best interest, and that a
trial would be contrary to my best interest.

I am signing this agreement voluntarily, after consultation
with my attorney, and I am not acting under duress, coercion, or by
virtue of any promises of leniency, except for those set forth in

-4~
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this agreement.

I am not now under the influence of any intoxicating liguor,
a controlled substance or other drug which would in any manner
impair my ability to comprehend or understand this agreement or the
proceedings surrounding my entry of this plea.

My attorney has answered all my questions regarding this
guilty plea agreement and its consequences to my satisfaction and

I am satisfied with the services provided by my attorney.

DATED this day of August, 1995.

GARY LYNN LEWIS

Defendant
AGREED TO BY:
Deputy District Attdrney /7f

_5—
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CERTIFICATE OF COUNSEL:

I, thé undersigned, as the attorney for the Defendant named
herein, as an officer of the court hereby certify that:

1. I have fully explained to the Defendant the allegations
contained in the charge to which guilty plea are being entered and
the entry of a guilty plea pursuant to the Alford decision.

2. I have advised the Defendant of the penalties for each
charge and the restitution that the Defendant will be ordered to

pay.

3. All pleas of guilty offered by the Defendant pursuant to
this agreement and the Alford decision are consistent with the
facts known to me and are made with my advice to the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. Is competent and understands the charges and the
consequences of pleading guilty as provided in this
agreement.

b.  Executed this agreement and will enter all guilty
pleas pursuant hereto voluntarily.

C. Was no under the influence of intoxicating liquor, a
controlled substance or other drug at the time I
consulted with the defendant as certified in paragraphs
1 and 2.

Dated: This day of August, 1995.

ATTORNEY FOR DEFENDANT

ajc
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. PAGE: 001 . MINUTES DATE: 08/16/95

CRIMINAL COURT MINUTES

95-C-129824-C STATE OF NEVADA vs Lewis, Gary L

08/16/95 09:00 AM 00 INITIAL ARRAIGNMENT
HEARD BY: A. William Maupin, Judge; Dept. 7

OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
004515 Tobiasson, Melanie A. Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
001631 Caruso, Robert D. Y
DEFT. LEWIS ARRAIGNED, PLED NOT GUILTY to SEXUAL ASSAULT WITH A MINOR UNDER
SIXTEEN YEARS OF AGE (F), AND WAIVED THE 60 DAY RULE. COURT ORDERED, this
matter SET for trial.
CUSTODY
1-3-96 9:00 A.M, CALENDAR CALL
2-5-96 10:00 A.M. JURY TRIAL
01/31/96 09:00 AM 00 CALENDAR CALL
HEARD BY: A. William Maupin, Judge; Dept. 7
OFFICERS: TINA HURD, Court Clerk
PATSY SMITH, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
005152 Togliatti, Jennifer Y
0001 D1 Lewis, Gary L N
PUBDEF Public Defender Y
001631 Caruso, Robert D. Y

Mr. Caruso requested a continuance and stated he does not believe Ms. Lowry
will have any opposition. COURT ORDERED, matter TRAILED for Ms. Lowry to
appear.

LATER: Matter recalled with all present as before. Ms. Lowry not present.
COURT ORDERED, trial date VACATED AND RESET; State to prepare an order to
transport for March 20.

CUSTODY (COC-NDP)

3-20-96 9:00 AM CALENDAR CALL

CONTINUED ON PAGE: 002
PRINT DATE: 10/04/07 PAGE: 001 MINUTES DATE: 01/31/96
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. PAGE: 002 . MINUTES DATE: 01/31/96

CRIMINAL COURT MINUTES
95-C-129824-C STATE OF NEVADA vs Lewis, Gary L
CONTINUED FROM PAGE: 001

3-25-96 10:00 AM JURY TRIAL

03/20/96 09:00 AM 00 CALENDAR CALL
HEARD BY: A. William Maupin, Judge; Dept. 7

OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
003901 Lowry, Teresa Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
001631 Caruso, Robert D. Y
Per stipulation of counsel, COURT ORDERED, trial date of 3-25-96 VACATED and
RESET in the ordinary course, as deft. has previously waived his 60 day
rights. Mr. Caruso requested that deft. be REMANDED to the custody of the
Clark County Detention Center, as there is difficulty contacting the deft.
while in the Nevada Department of Prisons. COURT SO ORDERED.
CUSTODY
6—12—96 9:00 A.M. CALENDAR CALL
6-17-96 10:00 A.M. JURY TRIAL
06/12/96 09:00 AM 00 CALENDAR CALL
HEARD BY: A. William Maupin, Judge; Dept. 7
OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
0039201 Lowry, Teresa Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
001631 Caruso, Robert D. Y

AMENDED INFORMATION, charging Deft. Lewis with COUNT I - SEXUAL ASSAULT (F),
and GUILTY PLEA AGREEMENT FILED IN OPEN COURT. NEGOTIATIONS: The State
.retains the right to argue at the time of sentencing, but will recommend
that time is concurrent with the probation violation deft. is presently
serving. DEFT. LEWIS ARRAIGNED and PLED GUILTY PURSUANT TO THE ALFORD
DECISION to SEXUAL ASSAULT (F). Penalty stated. Ms. Lowry recited the

CONTINUED ON PAGE: 003
PRINT DATE: 10/04/07 PAGE: 002 MINUTES DATE: 06/12/96
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. PAGE: 003 . MINUTES DATE: 06/12/96

CRIMINAL COURT MINUTES
95-C-1298824-~C STATE OF NEVADA ‘ vs Lewis, Gary L
CONTINUED FROM PAGE: 002

facts which the State would rely upon for conviction. Court accepted plea,
referred matter to P & P and ORDERED set for sentencing. At the request of
Mr. Caruso, COURT ORDERED, Deft. to be transported back to Jean, where he is
in custody on other charges. FURTHER, trial date VACATED.

CUSTODY
7-24-96 9:00 A.M. SENTENCING

CLERK'S NOTE: Guilty Plea Agreement Amended by Interlineation on page 1,
line 24, changing "not oppose concurrent" to "recommend. "

07/24/96 09:00 AM 00 SENTENCING
HEARD BY: A. William Maupin, Judge; Dept. 7

OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
003901 Lowry, Teresa Y

0001 D1 Lewis, Gary L
PUBDEF Public Defender
001631 Caruso, Robert D.

o

Tom Tatten of the Division of Parole & Probation present. Upon inquiry of
the Court, Mr. Caruso advised he is not ready to proceed this date, as deft.
is 1111terate and was just transported from Jean this morning. Therefore,
additional time is needed in order for the PSI Report to be read to him.
COURT ORDERED, matter CONTINUED. FURTHER, Deft. Lewis REMANDED TO the CLARK
COUNTY DETENTION CENTER pending sentencing to enable Mr Caruso to review
the PSI Report with him.

CUSTODY
CONTINUED TO: 07/31/96 09:00 AM 01

CONTINUED ON PAGE: 004
PRINT DATE: 10/04/07 PAGE: 003 MINUTES DATE: 07/24/96
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. PAGE: 004 . MINUTES DATE: 07/31/96

CRIMINAL COURT MINUTES

95-C-129824-C STATE OF NEVADA vg Lewis, Gary L
B CONTINUED FROM PAGE: 003
07/31/96 09:00 AM 01 SENTENCING
HEARD BY: Stephen Huffaker, Senior Judge; Dept. VJ35
OFFICERS: TINA HURD, Court Clerk
TOM MERCER, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
003649 Kephart, William D. Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
003447 Immerman, Stephen M. Y
Roy Evans of the Division of Parole & Probation present. Mr. Immerman
agreed to a continuance to Friday. COURT ORDERED, CONTINUED.
CUSTODY
CONTINUED TO: 08/02/96 09:00 AM 02
08/02/96 09:00 AM (02 SENTENCING
HEARD BY: A. William Maupin, Judge; Dept. 7
OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
003649 Kephart, William D. Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
001631 Caruso, Robkert D. Y
Michael R.P. Leoni of the Division of Parole & Probation present.
Conference at the bench between Court and counsel. DEFT. LEWIS ADJUDGED
GUILTY of SEXUAL ASSAULT (F). Matter submitted. COURT ORDERED, in addition
to the $25.00 Administrative Assessment Fee,, Deft. SENTENCED to Nevada
Department of Prisons for a term of LIFE WITH THE POSSIBILITY OF PAROLE, to
be served CONCURRENTLY with C122079; and is to receive ZERO Days Credit for
Time Served. At the request of Mr. Caruso, Deft. REMANDED to the prison in
Jean. |
CONTINUED ON PAGE: 005
PRINT DATE: 10/04/07 PAGE: 004 MINUTES DATE: 08/02/96
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"DATE: 12/29/08

® ¢

I NDEX
QASE NO. 95-C-129824-C
STATE OF NEVADA { ] vs Lewis, Gary L

0001 D1 Gary L Lewis

NO. FILED/REC

0001
gooz2
0003
0004
0005
00086

0007
0008
0002

0010
0011
0012

0013
0014
0015
0016
0017

08/03/95
08/04/95
08/15/95
08/16/95
08/16/95
09/01/95

10/27/95
12/14/95
01/17/96

01/31/96
01/31/96
02/08/96

02/23/96
03/20/96
03/20/96
06/12/96
06/12/96

~—-0018~06/12/96

0019
0020

0021
0022
0023
0024

0025
0026

06/12/96
06/14/96

08/14/96
08/14/96
07/13/07
07/13/07

07/13/07
07/19/07

CODE REASON/DESCRIPTION

CBO /CRIMINAL BINDOVER Fee $0.00

ARRN/INITIAL ARRATIGNMENT.

INFO/INFORMATION

CALC/CALENDAR CALL

JURY/TRIAL BY JURY (VJ 1-31-96)

TRAN/REPORTER'S TRANSCRIPT OF PRELIMINARY
HEARING

ORDR/ORDER FOR PRODUCTION OF INMATE

ORDR/ORDER FOR PRODUCTION OF INMATE

SUBP/SUBPOENA

CALC/CALENDAR CALL
JURY/TRIAL BY JURY {VJ 3-20-96)
SUBP/SUBPOENA

ORDR/ORDER FOR PRODUCTICN OF INMATE

CALC/CALENDAR CALL

JURY/TRIAL BY JURY

SENT/SENTENCING

INFO/AMENDED INFORMATION

MEMO/GUILTY PLEA-AGREEMENT -PURSUANT TO ALFORD
DECISION

INFO/AMENDED INFORMATION

SUBP/SUBPOENA

(VJ 6-12-96)

JUDG/JUDGMENT OF CONVICTION - PLEA

JMNT/ADMINISTRATION/ASSESSMENT FEE

CASQ/CASE (RE)OPENED

ASSG/REASSIGNMENT QF JUDGE Maupin TO JUDGE
Leavitt

HEAR/DEFT'S REQUEST TO WDRAW PD AS ATTORNEY

CSCL/CASE CLOSED

FOR OC SCH/PER C

0001.

0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001
0001

0001
c00o1

vC

SC
SV

vC

sC
SV

vC
GR

sC
5V

GR

08/16/95
08/15/95
01/31/96
02/05/96
08/01/95

02/05/96
01/16/96
03/20/96
03/25/96
03/25/96
02/07/96

06/12/96
06/17/96
08/02/96
06/12/96

06/12/96
06/17/96
06/10/96

08/15/96
07/13/07

07/19/07
07/19/07

{

TIME 7:52 AM
JUDGE: Leavitt, Michelle

]
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. . _ PAGE: 006 .g\ MINUTES DATE: 02/26/09
CRIMINAL COURT MINUTES

95+fC-129824-C STATE OF NEVADA vg Lewis, Gary L
CONTINUED FROM PAGE: 005

02/26/09 09:00 AM 00 MINUTE ORDER RE: DENYING DEFT'S PETITION
' FOR WRIT OF HABEAS CORPUS

HEARD BY: Michelle Leavitt, Judge; Dept. 12
OFFICERS: April Watkins, Court Clerk
PARTIES: NO PARTIES PRESENT

The Court is without jurisdiction to hear this petition because it is time
barred. NRS 34.726 provides that: "Unless there is good cause shown for
delay, a petition that challenges the validity of a judgment or sentence
must be filed within one year after entry of the judgment or conviction, or
if an appeal has been taken from the judgment, within 1 year after entry the
Supreme Court issues its remittitur." Judgment was entered and petitioner
was sentenced on August 2, 1996. Thus, he has failed to meet the one year
period of limitation for filing a habeas petition challenging his
confinement.

A time barred petition may be permitted where good cause is shown. Good
cause exists where (1) delay is not the fault of the petitioner, and (2)
dismissal of the petition as untimely would be unduly prejudicial to the
petitioner. NRS 34.726(1) (a)-(b). Petitioner has made no attempt to
demonstrate good cause as required by NRS 34.726(1) (a)-(b).

CLERK'S NOTE: The above minute order has been distributed to: David Roger,
District Attorney and Deft. Gary Lynn Lewis #47615, P.O. Box 607, Carson
City, NV 89702. aw

PRINT DATE: 02/26/09 PAGE: 006 MINUTES DATE: 02/26/0%
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. PAGE: 006 . MINUTES DATE: 02/26/09
CRIMINAL COURT MINUTES

-C- - is, Gary L
CONTINUED FRCM PAGE: 005

02/26/09 09:00 AM 00 MINUTE ORDER RE: DENYING DEFT'S PETITION
FOR WRIT QOF HABEAS CORPUS

HEARD BY: Michelle Leavitt, Judge; Dept. 12
OFFICERS: April Watkins, Court Clerk
PARTIES: NO PARTIES PRESENT

The Court is without jurisdiction to hear this petition because it is time
barred. NRS 34.726 provides that: "Unless there is good cause shown for
delay, a petition that challenges the validity of a judgment or sentence
must be filed within one year after entry of the judgment or conviction, or
if an appeal has been taken from the judgment, within 1 year after entry the
Supreme Court issues its remittitur."” Judgment was entered and petitioner
was sentenced on August 2, 1996. Thus, he has failed to meet the one year
period of limitation for filing a habeas petition challenging his
confinement.

A time barred petition may be permitted where good cause is shown. Good
cause exists where (1) delay is not the fault of the petitioner, and (2)
dismissal of the petition as untimely would be unduly prejudicial to the
petitioner. NRS 34.726(1) (a)-(b). Petitioner has made no attempt to
demonstrate good cause as required by NRS 34.726(1) (a)-(b).

CLERK'S NOTE: The above minute order has been distributed to: David Roger,
District Attorney and Deft. Gary Lynn Lewis #47615, P.0O. Box 607, Carson
City, NV 89702. aw

05/01/09 09:00 AM 00 MINUTE ORDER RE: DENYING FIRST AMENDMENT
PETITION

HEARD BY: Michelle Leavitt, Judge; Dept. 12 -
OFFICERS: April Watkins, Court Clerk
PARTIES: NO PARTIES PRESENT

The Court is without jurisdiction to consider the pleading styled
Petitioner's "First Amendment Petition Writ of Habeas Corpus” filed on March
23, 2009. This pleading appears intended to amend and supplement a petition
that was denied by minute order on February 26, 2009. There is no basis
under the statute for this Court to consider an amendment or supplement to a
previcusly denied petition for habeas corpus. Petitioner is referred to the
February 26, 2009, minute order denying his petition for habeas corpus.

CLERK'S NOTE: The above minute order has been distributed to: Gary Lynn
Lewis $#47615; P.0. Box 607, Carson City, NV 89702. aw

PRINT DATE: 05/01/09 PAGE: 006 MINUTES DATE: 05/01/09
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DISTRICT COURT yr
¢ AT et
CLARK COUNTY, NEVADA et e Tre CouAT
STATE OF NEVADA, )
) Case No: C129824
Plaintiff(s), ) DeptNo: XII
)
vs. )
)
GARY L. LEWIS, )
)
Defendant(s), )
)
CASE APPEAL STATEMENT
1. Appellant(s): GARY L. LEWIS
2. Judge: MICHELLE LEAVITT
3. All Parties, District Court:
Plaintiff, THE STATE OF NEVADA
Defendant(s), GARY L. LEWIS
4. All Parties, Appeal:
Appellant(s), GARY L. LEWIS
Respondent, THE STATE OF NEVADA
5. Appellate Counsel:
Appellant/Proper Person Respondent
Gary Lewis # 47615 David Roger, District Attormey
P.O. Box 607 200 Lewis Ave.

Carson City, NV 89702

Las Vegas, NV §9101
(702) 671-2700
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District Court Attorney, Appointed
Attorney On Appeal, N/A
Forma Pauperis, N/A
Date Commenced in District Court: August 3, 1995
Dated This 12 day of May 2009.
Edward A. Friedland, Clerk of the Court

Heather Lofqu1st De v Clerk
200 Lewis Ave
PO Box 551601
Las Vegas, Nevada 89155-1601
(702) 671-0512
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS NV 89155
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FILED
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ORDR
ORIGINAL
EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

i

v

L

THE STATE OF NEVADA,
Plaintiff,
C129824

V8. CASE NO.:

GARY LYNN LEWIS, DEPT.NO.: XII

Defendant.

R N N N

ORDER DENYING DEFENDANT’S PETITION FOR WRIT OF
HABEAS CORPUS

IT IS HEREBY ORDERED, the Court is without jurisdiction to hear this
petition because it is time barred. NRS 34.726 provides that: “Unless there is good
cause shown for delay, a petition that challenges the validity of a judgment or sentence
must be filed within one year after entry of the judgment or conviction, or if an appeal
has been taken from the judgment, within one year after entry the Supreme Court issues
its remittitur.” Judgment was entered and petitioner was sentenced on August 2, 1996.
Thus, he has failed to meet the one year period of limitation for filing a habeas petition
challenging his confinement.
iy
111/

/1

—
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|
A time barred petition may be permitted where good cause is shown. Good
2
3 cause exists where (1) delay is not the fault of the petitioner, and (2) dismissal of the
4 petition as untimely would be unduly prejudicial to petitioner. NRS 34.726(1)(a)-(b).
5|1 Petitioner has made no attempt to demonstrate good cause as required by the statute.
6|l NRS 34.726(1)(a)-(b).
7
8
9
10
11 DEPARTMENT XII
5]
12 19
13 CERTIFICATE OF SERVICE
14 I hereby certify that on the date filed, [ mailed a copy of this Order Denying
Defendant’s Petition for Writ of Habeas Corpus via U.S. Mail, postage-prepaid to the
15! following:
16| Gary Lynn Lewis, #47615
17 P.O. Box 607
Carson City, NV 89702
18
I hereby certify that on the date filed, I placed a copy of this Order Denying
19 Defendant’s Petition for Writ of Habeas Corpus in District Attorney, David Roger’s
20 mail folder on the third floor, Regional Justice Center, County Clerk’s Office.
! Sy K
oud Ko Deand
22 Sue K. Deaton
23 Judicial Executive Assistant, Dept. XII
24
C129824
25
26
27
28
MICHELLE LEAVITT
DISTRICT JUDGE
CEPARTMENT TWELVE
LAS VEGAS NV 89155
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DISTRICT COURT
JUN -2 2009
CLARK COUNTY, NEVADA
oy =
GARY LYNN LEWIS, ™
Petitioner,
VS. Case No: C129824
> Dept No: X1
THE STATE OF NEVADA,
Respondent, NOTICE OF ENTRY OF
DECISION AND ORDER
S/

PLEASE TAKE NOTICE that on May 29, 2009, the court entered a decision or order in this matter, &
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, youl
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice i
mailed to you. This notice was mailed on June 2, 2009.

EDWARD OF THE COURT

Brandi [}, Wendel, Deputy Clérk

CERTIFICATE OF MAILING

I hereby certify that on this 2 day of June 2009, { placed a copy of this Notice of Entry of Decision and
Order in: ‘

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Anomey General’s Office — Appellate Division

E The United States mail addressed as follows:
Gary Lynn Lewis # 47615
P.O. Box 607
Carson City, NV 89702

Brandi J. \jﬂendel, Deputy Clerk

1

s7
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1
|| OROR FILED
3 M‘ 10 iy 5
4 EIGHTH JUDICIAL DISTRICT COURT
5 CLARK COUNTY,NEVADA
6
7 THE STATE OF NEVADA, )
8 )
; Plaintiff, )
9 )
10 VS. ) CASE NO.: C129824
' )
11} GARY LYNN LEWIS, ) DEPT.NO.: Xl
1l )
12 Defendant. )
13 )
14 ORDER DENYING DEFENDANT’S PETITION FOR WRIT OF
' HABEAS CORPUS
15
16 IT1S HEREBY ORDERED, the-Court is without jurisdiction to hear this
17: petition because it is time barred. NRS 34.726 provides that: “Uniéss there is:good

18; cause'shown for delay, a petition that-challenges the validity-of a judgment or sentence
194 must be filed within one year after entry of the judgment or conviction, or if an-appeal

204 has been taken from the judgment, within one year afier entry the‘Supreme Court issues

214
22‘ its remittitur.” Judgment was-entered and petitioner was'sentenced on August 2, 1996.
_ :,-‘% £3 Thus,-he has failed to meet the one year period of limitation:for filing a‘habeasypetition
- o= ;
€ = (’%4 «<challenging hisconfinement.
F oD
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= O,
27
I
28

MICHELLE LEAVITT
OISTRICT JUDGE

DEPARTMENT TWELVE S —_—
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MICHELLE LEAVITT
OSTRICT AJDGE

DEPARTMENT TWELVE
LAS VEGAS NV 85155
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A time barred petition may be permitted where good cause is shown. Good
cause exists where (1) delay is not the fault of the petitioner, and (2) dismissal of the
petition as untimely would be unduly prejudicial to petitioner. NRS 34.726(1)Xa)-(b).
Petitioner has made no attempt t0 demonstrate good cause as required by the statute.

NRS 34.726(1)(a)-(b).

LE LEAVI
DISTRICT COURT JUDGE
DEPARTMENT XII

sla%

I hereby certify that on the date filed, ] mailed a copy of this Order Denying
Defendant’s Petition for Writ of Habeas Corpus via U.S. Mail, postage-prepaid to the
following:

CERTIFICATE OF SERVICE

Gary Lynn Lewis, #47615
P.O. Box 607
Carson City, NV 89702

I hereby certify that on the date filed, 1 placed a copy of this Order Denying
Defendant’s Retition for Writ of Habeas Corpus in District Attorney, David Roger’s
mail folder on the third floor, Regional Justice Genter, County Clerk’s Office.

.

& yl

. S : ‘
L)\U/) J\'\: . \Défﬁjﬂfo

Sue K. Deaton
Judicial Executive Assistamt, Dept. X1I -

C129824
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IN THE SUPREME COURT OF THE STATE OF NEVADA
DEC 0 1 2009

GARY LYNN LEWIS, Supreme Court No. 53779 %%@%&m
ppellant,

VS,
THE STATE OF NEVADA,

District Court Case No. (129824
Respondent.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

1, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in this
matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and decreed,
as follows: "ORDER the judgment of the district court AFFIRMED."

Judgment, as quoted above, entered this 28th day of October, 2009.

IN WITNESS WHEREQF, | have subscribed my name and affixed
the seal of the Supreme Court at my Office in Carson City,

Nevada, this 24th day of November, 2009.

Tracie Lindeman, Supreme Court Clerk

By SOAL
Deputy Clerk

RECEIVED
NOV 30 2009

CLERK OF THE COURT

Fyag ot
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, No. 53779

Appellant,
FILED
THE STATE OF NEVADA,
Respondent. 0CT 28 2009
TRACIE K. LINDEMAN
CLERK OF SUPREME COURT
I.JEPUT\’ CLER
ORDER OF AFFIRMANCE

This is a proper person appeal from an order of the district
court denying a post-conviction petition for a writ of habeas corpus.
Eighth Judicial District Court, Clark County; Michelle Leavitt, Judge.

On August 14, 1996, the district court convicted appellant, by
a plea pursuant to North Carolina v. Alford, 400 U.S. 25 (1970), of one
count of sexual assault. The district court sentenced appellant to serve a
term of life in the Nevada State Prison with the possibility of parole. No
direct appeal was taken.

On February 19, 2009, appellant filed a proper person post-
conviction petition for a writ of habeas corpus in the district court.
Pursuant to NRS 34.750 and 34.770, the district court declined to appoint
counsel to represent appellant or to conduct an evidentiary hearing. On

February 26, 2009, the district court orally denied the petition, and on

RECEIVED
NEV:N CLERK OF THE COUR}F

(©0) 19474 <ZPw q.2c93q
| _d-
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May 29, 2009, the district court entered a written order denying the
petition. This appeal followed.!

In his petition appellant claimed: (1) the criminal complaint
was defective because the justice court has no jurisdiction over a felony
criminal complaint; (2) the information was untimely and defective
because it arose from the defective criminal complaint; (3) the judgment of
conviction set forth the incorrect date for the offense and this meant he
was actually acquitted of committing a crime on the date set forth in the
criminal complaint and the information; (4) his trial counsel was
ineffective for failing to raise a jurisdictional argument based upon the
allegedly defective criminal complaint and information; (5) his trial
counsel was ineffective for failing to have him evaluated for competency;
(6) his trial counsel was ineffective for failing to advise him of the
weaknesses in the State’s case; and (7) his trial counsel was ineffective for
failing to investigate his background and present mitigating evidence.

Appellant filed his petition more than thirteen years after
entry of the judgment of conviction. Thus, appellant’s petition was
untimely filed. See NRS 34.726(1). Appellant’s petition was procedurally
barred absent a demonstration of cause for the delay.and prejudice. See

id.

10n March 23, 2009, appellant submitted an amended or
supplemental petition. On May 1, 2009, the district court determined that
the petition was not a proper amendment or supplement as the original
petition had already been orally denied by the court. We conclude that the
district court did not abuse its discretion in declining to permit the
original petition to be amended or supplemented after it was denied. See
NRS 34.750(5).

2
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Appellant did not attempt to demonstrate good cause for the
delay in filing his petition, although he appeared_ to argue that claims one
and two presented jurisdictional issues that could be raised any time.
Claims one and two are patently without merit and do not implicate the
jurisdiction of the district court; thus, claims one and two do not overcome
the procedural time bar. Nev. Const. art. 6, § 8 (setting forth that the
Legislature shall determine the limits of the criminal jurisdiction of the
justices of the peace); NRS 4.370(3) (providing that the justice courts have
jurisdiction over “all misdemeanors and no other criminal offenses except
as otherwise provided by specific statute”); NRS 171.196 (providing for a
preliminary examination in the justice court); NRS 171.202 (providing
that when the offense involves a felony or gross misdemeanor, the district
T attorney of the proper county shall be present and conduct the preliminary
‘examination); NRS 171.206 (providing that the magistrate shall bind a
defendant over to the district court if from the evidence presented there is
probable cause to believe that an offense has been committed and the
defendant has committed it); NRS 173.035(1), (3) (providing for the filing
of an information in the district court when a defendant has been bound
over after a preliminary examination before a justice of the peace and the
information is filed within 15 days after the holding of the preliminary
examination). The judgment of conviction contained a clerical error
regarding the date of the offense.? Therefore, we affirm the order of the

district court denying the petition as procedurally barred. »

2A clerical error may be corrected pursuant to NRS 176.565.

SuPReEME CouRT
OF
NEVADA

3
©) 19974
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Having reviewed the record on appeal, and for the reasons set
forth above, we conclude that appellant is not entitled to relief and that
briefing and oral argument are unwarranted. See Luckett v. Warden, 91
Nev. 681, 682, 541 P.2d 910, 911 (1975). Accordingly, we

ORDER the judgment of the district court AFFIRMED.
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cc:  Hon. Michelle Leavitt, District Judge
Gary Lynn Lewis
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

GARY LYNN LEWIS, Supreme Court No. 53779
Appellant,
VS,
THE STATE OF NEVADA, District Court Case No. (129824
Respondent.
REMITTITUR

TO: Steven D. Grierson, Clark District Court Clerk
Pursuant to the rules of this court, encicsed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: November 24, 2009

Tracie Lindeman, Clerk of Court

By: ... ... \I%Q,( AAL. .
’ Deputy Cierk Q' >

cc (without enclosures):
Hon. Michelle Leavitt, District Judge

Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Gary Lynn Lewis

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on DEC 0 1 2008

HEATHER 13
Daputy District Court Clerk

RECEIVED
NOV 30 2009

CLERK OF THE COURT

0 -28340
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Gary Lymn Lewi§ i '#4/é/f

- Petitioner/In Propia Persona \ FM'ED g,
Post Office Box 208, SDCC wor o SEP
Indian Springs, Nevada 89070 gM‘%t;%n . J 20]0
1

LT

IN THE JUDICIAL DISTRICT COURT OF

13

L~ - T~ . T V. T - N S R 8 )

|
|
|

—
[\S S =

13

| THE STATE oF NEV3da,

14
15
16
17
18
19
20
21
22
23

24

THE STATE OF NEVADA IN AND FOR THE
COUNTY OF (IARK

Plaintiff,
V8.

Gary Lynn Lewis,
Defendant.

Case No. ﬂﬁ&l_‘}y

Dept. No. ¥l l
Docket %

-
' e N vt et s st st et st

_ MOTION TO APPOINT COUNSEL
DATE OF HEARING:

TIME OF HEARING:

COMES NOW the Defendant 64" {/({VUU Lews in proper persona and moves
this court for an Order granting him counsel in the proceeding action.

This motion is made and based upon all papers and pleadings on file herein and attached

points and authorities.

Dated this __L.3 day of _S€ff¢mbe 2010

Respectfully Submitted,
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POINTS AND AUTHORITIES

NRS 34.750 Appointment of Counsel for indigents; pleading supplemental to petition;
response to dismiss.

“If the Court is satisfied that the allegation of indigency is true and the petition is not
dismissed summarily, the Court may appoint counsel to represent the petitioner.”

NRS 171.188 Procedure for appointment of attorney for indigent defendant.

“Any defendant charged with a public offense who is an indigent may, be oral statement to ti
District Judge, justice of peace, municipal judge or master, request the appointment of an attorney ti
represent him.”

NRS 178.397 Assignment of counsel.

“Every defendant accused of a gross misdemeanor or felony who is financially unable
to obtain counsel is entitled to have counsel assigned to represent him at every. stage of the
proceedings from his initial appearance before a magistrate or the court through appeal, unless he
waives such appointment.” :

WHEREFORE, petitioner prays the Court will grant his motion for éppointment of counsel t:
allow him the assistance that is needed to insure that justice is served.

Dated this {2 _day of _S €€ mber 2010

Respectfully submitted,
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(ORR L EXhibit A

STEWART L. Bgﬂ .
DISTRICT ATTORNEY
Nevada Bar #000477

200 S. Third Street

Las Vegas, Nevada 89155
(702) 455-~4711
Attorney for Plaintiff
THE STATE OF NEVADA

* —FILED iH OPEN COURT—-—
JN121%6 g o

DISTRICT COURT

THE STATE OF NEVADA,

CASE NO.  C129824X .=

)
Plaintiff, ) DEPT. NO. VII

)]

-Vs- ) DOCKET NO. P
)
GARY LYNN LEWIS, )
#1302110, )
)
)
Defendant. )
)
)

GUILT A AGRE N URS 0 D CISIO

I hereby agree to plead guilty, pursuant to ngzgn_gg;gling_!;
Alford, 400 U.S. 25 (1970), to: SEXUAL ASSAULT (FELONY - 200.364,
200.366), as more fully alleged in the charging document attached-

hereto as Exhibit "1".

My decision to plead guilty by way of the Alford decision is

based upon the plea agreement in this case which is as follows:

The State retains the right to a:?%%?st the rendition of‘

LRGCOM prenm

sentence. ‘The State will noézoppose-eeneuiaent me between this
C’.(_,-‘.— ) e

case and Case No. Cl122079X. : ﬁ

CONSEQUENCES OF THE PLEA

By pleading guilty pursuant to the Alford decision, it is my'

desire to avoid the possibility of being convicted of more otfenses

.ZEEZEZ 'ﬁg
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or of a greafir offense if I were to proceed to trial on the
orlgmal charge and of also recewin’a greater penalty. I
understand that my decision to plead guilty by way of the A;;g;g
decision does not require me to admit guilt, but is based upon my
belief that the State would present sufficient evidence at trial
that a jury would return a verdict of guilty of a greater offense
or of more offenses than that to which I am pleading guilty to.

I understand that the consequences of my plea of guilty by way
of the Alford decision are that I will be imprisoned for a period
of LIFE, with the possibility of parole; or twenty-five (25) years;
with a mandatory minimum of ten (10) years being served before I am
eligible for parole. I understand that the law requires me to pay
an Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make
restitution to the victim of the offense to which I am pleading
guilty and to the victim of any related offense which is being
dismissed or not prosecuted pursuant to this agreement. I will
also be ordered to feimburse the State of Nevada for any expenses
related to my extradition, if any. _ .

I understand that I am not eligible for probation for the
offense to which I am pleading guilty. ‘%JF&

I understand that if more than one sentence of imprisonment ié?
imposed and I am eligible to serve the sentences concurrently, the

sentencing judge has the discretion to order the sentences . served

concurrently or consecutively.
I also understand that information regarding charges not

filed, dismissed charges, or charges to be dismissed pursuant to

this agreement may be considered by the judge at sentencing.
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s.D.C.C.

P.O. BOX 208 “escrzenzg T ————
Mort

:Indian Springs, Nv 88070

Gary Lynn Lewis #47615 . j

Motion

e e

DISTRICT COURT _ RF

CLARK COUNTY, NEVADA

GARY LYNN LEWIS,

Petitioner, CASE NO. (C129824X
vs. DEPT. NO. ’W/I
THE STATE OF NEVADA, DOCKET NO. P

Respondent.

MOTION FOR AN EVIDENTIARY HEARING

Comes Now Gary Lynn Lewis, Petitioner in proper person, and moves
this Honorable Court in a Motion.for an Evidentiary Hearing pursuant
to NRS 34,770,
This MOtion is based on all facts, pleadings, papers and the
attached Points and Authorities.
Dated this [3  day of Sepfember , 2010, '
Respectfully Submitted, ‘

ﬂ@fﬁ‘—@mﬁm

Gary Lynn Lewis-Petitoiner/ Pro per

RECEIVED
SEP 2 3 2010
CLERK OF i+ig GOURT
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.NOTICE OF MOTION

i YOU AND ALL OF YOU WILL PLEASE TAKE NOTICE, that Gary Lynn Lewis
Petitoiner in a Motion For an Evidentiary Hearing in the abovesentitled
action Motion this court for a hearing before this Honorable Court

on the [3 day of Lerfember 20120, at a.m, of said day, or

as soon as thereafter this court dceems appropriate, to decide the merits

of the above-entitled motio.

Dated this |3 day of Jégﬂkmkeﬂ , 2010.

- .
¥

BY: M,%M

Gary Lynn Lewis-Petitoner/ Pro per
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EAnhikrT R

PRE-SENTENCE REPORT . .

GARY LYNN LEWIS
CC# Cl129824 PAGE 3

ADULT PROBATION ADJUSTMENT: On February 10, 1995, the defendant was sentenced
to a period of community supervision following his conviction for the felony
offense of Lewdness With a Minor. The defendant was only on probation for
five months before he was arrested for the instant offense. At that time,
a probation hold was placed and the defendant's probation was subsequently
revoked.

OFFENSE REPORT: Records of the Las Vegas Metropolitan Police Department and
the Clark County District Attorney's Office reflect that the instant offense
occurred substantially as follows:

on July 10, 1995, a detective with the Las Vegas Metropolitan Police
Department was requested to meet with uniformed officers in reference to a
sexual abuse of a minor with the apparent suspect being in custody at that
location. Upon arrival the uniformed officers indicated that they had the
defendant, Gary Lynn Lewis, in custody for the sexual assault of a seven year
old male juvenile. The mother of the victim was contacted, who indicated
that she had a conversation with her son because of his actions and he stated
that he had been raped. The victim indicated that he had been playing at a
local address at 10:00 p.m. on the ninth of July and that he returned home
about 11:10 p.m. The victim then told his mother that the defendant offered
him some sunflower seeds if he would.go into the vacant downstairs apartment
and lay on the mattress. The victim went into the vacant apartment and upon
entry, the defendant began kissing the victim on the lips. The defendant
then told the victim to take all of his clothes off and due to the fact that
the victim was scared he complied. The victim indicated that the defendant

took his penis and put it into his anus. According to the victim the
defendant then "humped" him. The defendant then got dressed and told the
victim "don't tell anyone or I'll kill you". The victim then left the vacant

apartment and returned home. At this time the victim's mother was informed
of the incident and she called 911. The defendant was located, identified by
the victim and transported to the Clark County Detention Center where he was
charged with Sexual Assault and Lewdress With a Minor.

DEFENDANT STATEMENT: The defendant was interviewed telephonically from the
Southern Nevada Correctional Center on July 16, 1996. The defendant related
that he pled guilty per the Alford decision and denies committing the instant
offense.

VICTIM INFORMATION: Information received from the victim's mother on June 22,
1996, reveal that the victim has problems sleeping and has nightmares.
Additionally, he has problems in school. She further indicated that the
victim goes to counseling and is required to take prescription drugs because
he is depressed. Apparently the whole family is in counseling and the
instant offense has been extremely traumatic for not only the victim but his
family as well. They are not requesting any restitution.
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’ \ EXhibit
f*:' PAGE: 004 . MINUTES DATE: 07/31/96

CRIMINAL COURT MINUTES

95-C-129824-C STATE OF NEVADA vs Lewis, Gary L
i CONTINUED FROM PAGE: 003

07/31/96 09:00 AM 01 SENTENCING
HEARD BY: Stephen Huffaker, Senior Judge; Dept. VJ35

OFFICERS: TINA HURD, Court Clerk
TOM MERCER, Reporter/Recorder

PARTIES: STATE OF NEVADA Y
003649 Kephart, William D. Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
003447 TImmerman, Stephen M. Y
Roy Evans of the Division of Parcle & Probation present. Mr. Immerman
agreed to a continuance to Friday. COURT ORDERED, CONTINUED.
CUSTODY
ZONTINUED TO: 08/02/96 09:00 AM 02
08/02/96 09:00 AM 02 SENTENCING
HEARD BY: A. William Maupin, Judge; Dept. 7
OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder
PARTIES: STATE OF NEVADA Y
003649 Kephart, William D. Y
0001 D1 Lewis, Gary L Y
PUBDEF Public Defender Y
001631 Caruso, Robert D. Y

Michael R.P. Leoni of the Division of Parole & Probation present.

Conference at the bench between Court and counsel. DEFT. LEWIS ADJUDGED
GUILTY of SEXUAL ASSAULT (F). Matter submitted. COURT ORDERED, in addition
to the $25.00 Administrative Assessment Fee,, Deft. SENTENCED to Nevada
Department of Prisons for a term of LIFE WITH THE POSSIBILITY OF PAROLE, to
be served CONCURRENTLY with C122079; and is to receive ZERO Days Credit for
Time Served. At the request of Mr. Caruso, Deft. REMANDED to the prison in
Jean.

CONTINUED ON PAGE: 005
'RINT DATE: 10/04/07 PAGE: 004 MINUTES DATE: 08/02/96
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GCarv _Lynn Lewis

Petitioner/In Propria Personam

Post Office Box 208 S.D.C.C.]
Indian Springs, Nevada .89070. F M. E.D
: SEp
3 209
DISTRICT COURT (5 %4z
RKO%‘CTH‘T
CLARK COUNTY, NEVAD A-—ﬁ\__“ﬂ
966129824
PWHC
Petition for Writ of Haheas Corpus
846668
) g
Petitioner, ;
Ve state OF NEVADA Tron 5 Case No. 120824
SOUTHERN DESERT CORREC ) Dept. No. Xu
CENTER: WARDEN _BRIAN ) P
YITLLTAMS ) Docket P
)
Respondent(s). )
)
PETITION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)
INSTRUCTIONS:
(1) This petition must be legibly handwritten or typewritten signed by the petitioner and verified.
(2) Additional pages are not permitted except where noted or with respect to the facts which you

rely upon to support your grounds for relief. No citation of authorities need be furnished. If briefs
Or arguments are submitted, they should be submitted in the form of a separate memorandum.

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to
Proceed in Forma Pauperis. You must have an authorized officer at the prison complete the
certificate as to the amount of money and securities on deposit to your credit in any account in the
institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are
in a specific institution of the department of corrections, name the warden or head of the institution.
If you are not in a specific institution of the department within its custody, name the director of the

department of corrections.

(5) You mgst include all grounds or claims for relief which you may have regarding your
conviction and sentence. A
Aerivep
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Failure to raise all grounds I this petition may preclude you from filing future petitions
challenging your conviction and sentence.

(6) You must allege specific facts supporting the claims in the petition you file seeking relief
from any conviction or sentence. Failure to allege specific facts rather than just conclusions may
cause your petition to be dismissed. If your petition contains a claim of ineffective assistance of
counsel, that claim will operate to waive the attorney-client privilege for the proceeding in which
you claim your counsel was ineffective.

(7) If your petition challenges the validity of your conviction or sentence, the original and one
copy must be filed with the clerk of the district court for the county in which the conviction
occurred. Petitions raising any other claim must be filed with the clerk of the district court for the
county in which you are incarcerated. One copy must be mailed to the respondent, one copy to the
attorney general’s office, and one copy to the district attorney of the county in which you were
convicted or to the original prosecutor if you are challenging your on‘%ina] conviction or sentence.
Copies must conform n all particulars to the original submitted for fi ing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and who you

are presently restrained of your liberty: Southern Desert Correction Center.

2. Name the location of court which entered the judgment of conviction under attack:
is Ave)
EIENTH JUDICIAL DISTRICT COURT (Las Vegas, Nv 200 Lewis

3. Date of judgment of conviction: __Approximately July 9, 1996

4. Case number: _C129824

3. (a) Length of sentence:

Life with Possiblity of Parole

(b) If sentence is death, state any date upon which execution is scheduled:  **

6. Are you presently serving a sentence for a conviction other than the conviction under attack in
this motion:

Yes No If “Yes”, list crime, case number and sentence being served at this time:

7. Nature of offense involved in conviction being challenged:

Sexual Assault
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8. What was your plea? (Check one)
(a)Notguilty
(b) Guilty
(c¢) Nolo contendere ><_

9. If you entered a guilty plea to one count of an indictment or information, and a not guilty plea
to another count of an indictment or information, or if a guilty plea was negotiated, give details: ____

|L"muv1'w indvenned e e f“w agrvemetuiue fpe 0} yeo manimen.

@Juy
(b) Judge without a jury X

11. Did you testify at trial? Yes ___ No i

12, Did you appeal from the judgment of conviction?
Yes _/_‘O_ No__

13. If you did appeal, answer the following:

(a) Name of court: f@.ﬁ%ﬁ\luw.ﬂ_@m{: _Courd___

(b) Case number or citation: - (/29824
(¢) Result: %.cm ved o
(d) Date of appeal: . oZ007

(Attach copy of order or decision, if available).

J
Ni{ﬂur&\fbf’ 4 LSAE {Cﬂhn/' +’ P 54‘& -S;’#I:ﬁb'\Cc NV'H’\-— 'tﬂ')ﬂ /I') "/'7 hﬁ {PM?[!.(
10. If you were found guilty after a plea of not guilty, was the fi ndmg made by: (check one)

14.) If you did not appeal, explain briefly why you did not: J'u/[#

federal? Yes é No
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15. Other than a direct appeal from the judgment of conviction and sentence, have you previously

filed any petitions, applications or motions with respect to this judgment in any court, state or
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16. If your answer to No 15 was “Yes”, give the following information:
(a) (1) Name of court: d@iﬁ% Juclizinl Disl, downt
(2) Nature of proceedings’ Jube o s ("WJ\A 4.

(3)Gfroundsraised:Q)g/%hmw wee never chorie d withn fhe

Crvne. indy coded 1 vhlrﬁ Urztlulf C?'. 199 ¢ &/Lfta‘l.\j/{}/\’w.}’ JJ_ (‘mwchm

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes_ No_XJ

(5) Result: _Al/ &

(6) Date of res/ult: f\J / 2}

(7) If known, citations of any written opinion or date of orders entered pursuant to each
result: A/ }#
(b) As to any second petition, application or motion, give the same information:
(1) Name of Court: J&/]ﬁ
(2) Nature of proceeding: ;\// B
(3) Grounds raised: AJ /J} :

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes_ No v

(5)Result: _pf /A

(6) Date of result: _p/ / A

(7) If known, citations or any written opinion or date of orders entered pursuant to each

result: pJ !/ﬂ

(c) As to any third or subsequent additional application or motions, give the same

information as above, list them on a separate sheet and attach.
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(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion?
Yes X0 No
Citation or date of decision:_{Y) c%u /5 y 20

(2) Second petition, application or motion?

Yes No X
Citation or date of decision: f\/ //J}

(e) If you did not appeal from the adverse action on any petition, application or motion,
explain briefly why you did not. (You may relate specific facts in response to this question. Your
response may be included on paper which is 8 % x 11 inches attached to the petition. Your response
may not exceed five handwritten or typewritten pages in length). ‘5 ce gitac Nlemprimelym.

17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion or application or any other post-conviction
proceeding? If so, identify: N g

(a) Which of the grounds is the same: A[ / 8

(b) The proceedings in which these grounds were raised: A// 4

(c) Briefly explain why you are again raising these grounds. (You must relate specific facts
in response to this question. Your response may be included on paper which is 8 Y2 x 11 inches

attached to the petition. Your response may not exceed five handwritten or typewritten pages in

length). 1&6&]
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18. If any of the grounds listed in Nos. 23(a), (b), (¢), and (d), or listed on any additional pages
you have attached, were not previously presented in any other court, state or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. {You must relate
specific facts in response to this question. Your response may be included on paper which is 8 ¥z x
11 inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length). 6&&- G J‘/Mt\ Memeron i nn ooy

19. Are you filing this petition more than one (1) year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay.
(You must relate specific facts in response to this question. Your response may be included on
paper which is 8 2 x 11 inches attached to the petition. Your response may not exceed five
handwritten or typewritten pages in length).\ ju Measran dynn ) .

20. Do you have any petition or appeal now pending in any court, either state or federal, as to the
judgment under attack?

Yes _ No w_

If “Yes”, state what court and the case number:

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct appeal: Iff)‘ﬂm” Caruso (({/W(( (leVn(fl'f Jw[)b ¢

;Sz\efmu{w) :

22. Do you have any future sentences to serve after you complete the sentence imposed by the
Jjudgment under attack?
Yes No X_ If“Yes”, specify where and when it is to be served, if you know: ____
/

208




N0 N N B W N e

NNMI\JMNMN
® I & L E O S =38 % ® 3 EELLD S S

Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
additional grounds and facts supporting same.
23. (a) GROUND ONE: Goocf Covge Vzm st (‘)Qr‘ Aelay «ﬁblm,,‘,
\jjrﬂmﬁuus. Qo ! J
V 550} MNeworyeon L.urw)

(a) SUPPORTING FACTS (Tell your story briefly without citing cases or law):
- ép r{ ﬁ\"“fﬁdL\tr)\) heang Cord wim )
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23.  (b) GROUND TWO: G()mm 1 wio in Lc/‘f'l.(/{’l Je Cﬁr‘ Mg represehi

J
\zﬂw F‘Iﬁwﬂ ConelGpcnce A ‘MM Dﬂu/ﬂ’zlf \}hlezh /L)('ij,MLWJ'

j& (b) SUPPORTING FACTS (Tell your story briefly without citing cases or law):
e

o fthedh  Wemerpeduns ) ,

T
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23.  (c) GROUND THREE: (Jmm ne/j Was __neffecfive d()/\r— r/Cdf»(/*

T call Nibrecies Avmlﬁg Pebrhmec

23, (c) SUPPORTING FACTS (Tell your story briefly without citing cases or law):

\/\61(7 adtach e mg_mﬂ‘!”ﬂdm).
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WHEREFORE, ) tibongr , prays that the court grant \,Z) st—eonwichip

relief to which he may be entitled in this proceeding,

EXECUTED at _S[I({' /7). Box 208 Twdian Springs, Nev. g0
onthe £3 day ofv(géfof . 20};@.

Signaturéhf Pefitionér

VERIFICATION

Under penalty of perjury, pursuant to N.R.S. 208.165 et seq., the undersigned declares that he is
the Petitioner named in the foregoing petition and knows the contents thereof; that the pleading is

true and correct of his own personal knowledge, except as to those matters based on information and

L
Signalt%é of %etiti%ner

Jebbmc /0 e

Atttorney for Fetitioner

belief, and to those matters, he believes them to be true.

10
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CERTFICATE OF SERV ICE BY MAILING

—

2 1, (;w lu an /)L;outf; , hereby certify, pursuant to NRCP 5(b), that on this

3 | day of";’ - . '__;j_:{ 2030, 1 mailed a true and correct copy of the foregoing, “

4 f/\jnl-\a Qﬁfm‘aem ///r‘[?w //éi#’/umwcth) ?

5 | by placing document in a sealed pre-postage paid envelope and deposited said envelope in the

6 | United State Mail addressed to the following:

7

8 Wt Coonp, @!d# Htoree s ﬂ,ﬁ.% erne. Cocdrez Mysh A ,

avid__Redees [ : / 6
9# 2an denicV B yin! Carom. 5,
doas Vegae (Js Fu<s— @rim Cobey, phy,
10 VA [ S -7
11
12 /A_lf/rwl e gr‘lon W llgey,.
sevd Covvypidomn Cond—,
13 (p 0, B g
m S hrveg J\/v’
14 L\’ d%070
15
16
17§ CC:FILE
18
191  DATED:this | dayof Sest~ 2070
20 -
21 j{@,y # ‘f F6IS
22 /In Propria Personam
Post Office Box 208,S.D.C.C.
23 Indian Springs, Ngvggg 89018
IN FORMA PAUPERIS:

24
25
26
27
28 13
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PRE-SENTENCE REPORT . .

GARY LYNN LEWIS
CC# C129824 . PAGE 3

ADULT PROBATION ADJUSTMENT: On February 10, 1995, the defendant was sentenced
to a period of community supervision following his conviction for the felony
offense of Lewdness With a Minor. The defendant was only on probation for
five months before he was arrested for the instant offense. At that time,
a probation hold was placed and the defendant's probation was subsequently
revoked.

OFFENSE REPORT: Records of the Las Vegas Metropolitan Police Department and
the Clark County District Attorney's Office reflect that the instant offense
occurred substantially as follows:

on July 10, 1995, a detective with the Las Vegas Metropolitan Police
Department was requested to meet with uniformed officers in reference to a
sexual abuse of a minor with the apparent suspect being in custody at that
location. Upon arrival the uniformed officers indicated that they had the
defendant, Gary Lynn Lewis, in custody for the sexual assault of a seven year
old male juvenlle. The mother of the victim was contacted, who indicated
that she had a conversation with her son because of his actions and he stated

that he had been raped. The victim indicated that he had been playing at a
local address at 10:00 p.m. on the ninth of July and that he returned home
about 11:10 p.m. The victim then told his mother that the defendant offered
him some sunflower seeds if he would.go into the vacant downstairs apartment
and lay on the mattress. The victim went into the vacant apartment and upon
entry, the defendant began kissing the victim on the lips. The defendant
then told the victim to take all of his clothes off and due to the fact that
the victim was scared he complied. The victim indicated that the defendant
took his penis and put it into his anus. According to the wvictim the
defendant then "humped" him. The defendant then got dressed and told the
victim "don't tell anyone or I'll kill you". The victim then left the vacant
apartment and returned home. At this time the victim's mother was informed
of the incident and she called 911. The defendant was located, identified by
the victim and transported to the Clark County Detention Center where he was
charged with Sexual Assault and Lewdness With a Minor.

DEFENDANT STATEMENT: The defendant was interviewed telephonically from the
Southern Nevada Correctional Center on July 16, 1996. The defendant related
that he pled guilty per the Alford decision and denies committing the instant
offense.

VICTIM INFORMATION: Information received from the victim's mother on June 22,
1996, reveal that the victim has problems sleeping and has nightmares.
Additionally, he has problems in school. She further indicated that the
victim goes to counseling and is required to take prescription drugs because
he is depressed. Apparently the whole family is in counseling and the
instant offense has been extremely traumatic for not only the victim but his
family as well. They are not requesting any restitution.

- -
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; PAGE: 004 MINUTES DATE: 07/31/96

CRIMINAL COURT MINUTES

95-C-129824-C STATE OF NEVADA vs Lewis, Gary L
S CONTINUED FROM PAGE: 003

07/31/96 09:00 AM 01 SENTENCING
HEARD BY: Stephen Huffaker, Senior Judge; Dept. VJ35

OFFICERS: TINA HURD, Court Clerk
TOM MERCER, Reporter/Recorder

PARTIES: STATE OF NEVADA
003649 Kephart, William D.

0001 D1 Lewis, Gary L
PUBDEF Public Defender
003447 Immerman, Stephen M.

Roy Evans of the Division of Parole & Probation present. Mr. Immerman
agreed to a continuance to Friday. COURT ORDERED, CONTINUED.

CUSTODY

CONTINUED TO: 08/02/96 09:00 AM 02

08/02/96 09:00 AM 02 SENTENCING
HEARD BY: A. William Maupin, Judge; Dept. 7

OFFICERS: LORI BROWN, Court Clerk
PATSY SMITH, Reporter/Recorder

PARTIES: STATE OF NEVADA
003649 Kephart, William D.

0001 D1 Lewis, Gary L
PUBDEF Public Defender
001631 Caruso, Robert D.

Michael R.P. Leoni of the Division of Parole & Probation present.

Conference at the bench between Court and counsel. DEFT. LEWIS ADJUDGED
GUILTY of SEXUAL ASSAULT (F). Matter submitted. COURT ORDERED, in addition
to the $25.00 Administrative Assessment Fee,, Deft. SENTENCED to Nevada
Department of Prisons for a term of LIFE WITH THE POSSIBILITY OF PARQLE, to
be served CONCURRENTLY with €122079; and is to receive ZERO Days Credit for
Time Served. At the request of Mr. Caruso, Deft. REMANDED to the prison in
Jean.

CONTINUED ON PAGE: Q05
PRINT DATE: 10/04/07 004 MINUTES DATE: 08/02/96
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GARY LYNN LEWIS,

THE STATE OF NEVADA

® ®
FILED

PPOW

NOV 05 20
3 :
DISTRICT COURT C?%Oégc?ﬁﬁ
CLARK COI{NTY, NEVADA

Petitioner,

Case No: 129824
VS, Dept No: 12

SOUTHERN DESERT CORRECTION ORDER FOR PETITION FOR
CENTER: WARDEN BRIAN WILLIAMS., WRIT OF HABEAS CORPUS
Respondent,
J

Petitioner filed a petition for writ of habeas corpus (Post-Conviction Relief) on

September 23, 2010. The Court has reviewed the petition and has determined that a response would
assist the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty,

and good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive,

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the a I t day of OQ[\Q WohM , 208\ A, at the hour of

C

mn.

@ 30 ﬂ“o’clock for further proceedings.

120824 !

9%
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Electronically Filed
12/30/2010 10:09:55 AM

RSPN m » W
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, g CASE NO: (129824
-Vs- % DEPT NO: XII
GARY L. LEWIS, g
#1302110 )
Defendant. %

STATE'S RESPONSE AND MOTION TO DISMISS DEFENDANT'S PETITION
FOR WRIT OF HABEAS CORPUS (POST-CONVICTION) AND OPPOSITION
A A A
AND FOR APPOINTMENT OF COUNSEL

DATE OF HEARING: JANUARY 27,2011
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the attached

Points and Authorities in Response to Defendant's Petition for Writ of Habeas Corpus (Post-
Conviction) and Motions for an Evidentiary Hearing and Appointment of Counsel.

This response and motion to dismiss is made and based upon all the papers and
pleadings on file herein, the attached points and authorities in support hereof, and oral
argument at the time of hearing, if deemed necessary by this Honorable Court.

/
/
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On August 15, 1995, Gary Lewis (hereinafter “Defendant”) was charged by way of
Information with one (1) count of Sexual Assault with a Minor Under Sixteen Years of Age
(Felony — NRS 200.364, 200.366). Thereafter, Defendant entered into negotiations with the
State and on June 12, 1996, the State filed an Amended Information charging Defendant
with one (1) count of Sexual Assault.

Defendant entered into a Guilty Plea Agreement with the State on June 12, 1996,
whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25 (1970),

to the charge as alleged in the Amended Information. In exchange for Defendant’s Alford
plea, the State agreed to recommend concurrent time between this case and Defendant’s
other case, C122079. The State retained the right to argue at the rendition of sentence.
Defendant was present in court with counsel on August 2, 1996, and sentenced to LIFE with
the possibility of parole to be served concurrently with C122079. Defendant received no
credit for time served. The Judgment of Conviction was filed on August 14, 1996.
Defendant did not file a direct appeal.

Defendant filed a “First Amendment Petition” Writ of Habeas Corpus on February
19, 2009. The district court held a hearing on Defendant’s petition on February 26, 2009.
The Court ultimately concluded that Defendant’s petition was time-barred and that
Defendant made no attempt to demonstrate good cause. The Order denying Defendant’s
petition was filed on May 29, 2009." Defendant filed a Notice of Appeal on May 11, 2009.
The Nevada Supreme Court affirmed the denial of Defendant’s petition on October 28, 2009.
Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28, 2009). Remittitur
issued on November 24, 2009.
/

! Defendant filed an additional petition on March 23, 2009. On May 1, 2009, the district court determined that this petition was not a proper
amendment or supplement as the original petition had been denied by the court. The Nevada Supreme Court determined that the district court did not
abuse its discretion in declining to permit the original petition to be amended or supplemented after it was denied. Lewis v. Nevada, Docket No. 53779
(Order of Affirmance, Oct. 28, 2009).

2 C:\Program Files\Neevia.Com\Document Converter\temp\1428450-1665797.DOC
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Defendant filed the instant petition and motions for an evidentiary hearing and
appointment of counsel on September 23, 2010. The State’s response and motion to dismiss
is as follows.

ARGUMENT
L DEFENDANT’S PETITION IS TIME BARRED

Defendant’s petition is time-barred. The mandatory provisions of NRS 34.726 state:

1. Unless there is good cause shown for delay, a petition that
challenges the Valigity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
alpl)peal has been taken from the judgment, within 1 year after
the supreme court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner

demonstrates to the satisfaction of the court:
(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly
prejudice the petitioner. . .

NRS 34.726(1) (emphasis added).

The one-year time bar is strictly construed. In Gonzales v. State, 118 Nev. 590, 593,

590 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition that was
filed two days late, pursuant to the “clear and unambiguous” mandatory provisions of NRS
34.726(1). Gonzales reiterated the importance of filing the petition with the district court
within the one year mandate, absent a showing of “good cause” for the delay in filing.
Gonzales, 118 Nev. at 593, 590 P.3d at 902.

Here, Defendant’s Judgment of Conviction was filed on August 14, 1996. Defendant
did not file a direct appeal. Thus, Defendant had until Thursday, August 14, 1997, to file his
post-conviction habeas petition.

Defendant filed his first Petition for Writ of Habeas Corpus (Post-Conviction) on
February 19, 2009. This petition was denied as time-barred with no good cause shown on
May 29, 2009. The Nevada Supreme Court subsequently affirmed the district court’s denial
of Defendant’s petition as time-barred on October 28, 2009. Lewis v. Nevada, Docket No.
53779 (Order of Affirmance, Oct. 28, 2009). Remittitur issued on November 24, 2009.

3 C:\Program Files\Neevia.Com\Document Converter\temp\1428450-1665797.DOC
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Defendant filed the instant petition on September 23, 2010, more than fourteen (14)
years after the one-year time limitation had passed. Therefore, Defendant’s petition is
untimely and must be dismissed. Gonzales, 118 Nev. at 593, 590 P.3d at 902.

II.  APPLICATION OF PROCEDURAL BARS IS MANDATORY

The Nevada Supreme Court has specifically held that the district court has a duty to
consider whether the procedural bars apply to a post-conviction petition and not arbitrarily

disregard them. In State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070

(2005), the Nevada Supreme Court held as follows:

Given the untimely and successive nature of [defendant’s]
petition, the district court had a duty imposed by law to consider
whether any or all of [defendant’s] claims were barred under
NRS 34.726, NRS 34.810, NRS 34.800, or by the law of the case
. . . [and] the court’s failure to make this determination here
constituted an arbitrary and unreasonable exercise of discretion.

121 Nev. at 234 (emphasis added); see also State v. Haberstroh, 119 Nev. 173, 180-
81, 69 P.3d 676, 681-82 (2003) (wherein the Nevada Supreme Court held that parties cannot

stipulate to waive, ignore or disregard the mandatory procedural default rules nor can they
empower a court to disregard them). Defendant is required to show good cause to overcome
the procedural bars before his petition may be considered on the merits. Thus, a Defendant’s
petition will not be considered on the merits if it is subject to the procedural bars and no

good cause is shown. Id.

III. DEFENDANT HAS NOT DEMONSTRATED GOOD CAUSE OR
ACTUAL PREJUDICE SUFFICIENT TO OVERCOME THE ONE-
YEAR TIME BAR

“In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural
default rules.” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003); citing
Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 769 P.2d
72, 41 (1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997);
Phelps v. Director, 104 Nev. 656, 764 P.2d 1303 (1988). Such an external impediment could

4 C:\Program Files\Neevia.Com\Document Converter\temp\1428450-1665797.DOC
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be “that the factual or legal basis for a claim was not reasonably available to counsel, or that

”

‘some interference by officials’ made compliance impracticable.

252, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 2645

Hathaway, 119 Nev. at

(1986)). Clearly, any delay in filing of the petition must not be the fault of the petitioner.
NRS 34.726(1)(a).

Defendant does explain, as good cause, why it took him over thirteen (13) years to
file the instant petition. Rather, as good cause Defendant raises additional claims of
ineffective assistance of counsel. Since Defendant does not offer an explanation as to why
he could not comply with the procedural rules, he does not demonstrate good cause for his
delay in filing his petition. Pellegrini, 117 Nev. at 886-87, 34 P.3d at 537. Defendant’s
petition should be dismissed.

IV. DEFENDANT’S MOTION IS PRECLUDED BY LACHES AS PER NRS

34.800

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute also
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The
State pleads laches in the instant case.

Defendant’s Judgment of Conviction was filed on August 14, 1996, and he did not
file a direct appeal. Since over five (5) years have elapsed between the filing of the
Judgment of Conviction and the filing of the instant petition, NRS 34.800 directly applies in
this case. NRS 34.800 was enacted to protect the State from having to go back years later to
re-prove matters that have become ancient history. There is a rebuttable presumption of
prejudice for this very reason and the doctrine of laches must be applied in the instant matter.
If courts required evidentiary hearings for long delayed petitions such as in the instant
matter, the State would have to call and find long lost witnesses whose once vivid

recollections have faded and re-gather evidence that in many cases has been lost or destroyed

5 C:\Program Files\Neevia.Com\Document Converter\temp\1428450-1665797.DOC
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because of the lengthy passage of time. Based on the State’s arguments above, this Court
should summarily deny the instant petition according to the doctrine of laches pursuant to
NRS 34.800, as the delay of more than fourteen (14) years in filing is unexcused.
V.  DEFENDANT IS NOT ENTITLED TO APPOINTMENT OF AN
ATTORNEY
In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court

ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.

In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court

similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.”

NRS 34.750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or
(c) Counsel is necessary to proceed with discovery.”

(emphasis added).

Under NRS 34.750, it is clear that the court has discretion in determining whether to
appoint counsel. McKague specifically held that with the exception of NRS 34.820(1)(a)
[entitling appointed counsel when petition is under a sentence of death], one does not have
“[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings. Id.
at 164.

/
I
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The Nevada Supreme Court has observed that a defendant “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.

Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS

177.345(2)). Defendant has failed to make this requisite showing since his petition is time-
barred and should be dismissed summarily. Therefore, Defendant’s request for appointment
of counsel should be denied.
VI. DEFENDANT IS NOT ENTITLED TO AN EVIDENTIARY HEARING
A defendant is entitled to an evidentiary hearing if his petition is supported by
specific factual allegations, which, if true, would entitle him to relief unless the factual

allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603,

605 (1994). “The judge or justice, upon review of the return, answer and all supporting
documents which are filed, shall determine whether an evidentiary hearing is required.” NRS
34.770(1). However, “[a] defendant seeking post-conviction relief is not entitled to an
evidentiary hearing on factual allegations belied or repelled by the record.” Hargrove, 100
Nev. at 503, 686 P.2d at 225 (1984); citing Grondin v. State, 97 Nev. 454, 634 P.2d 456

(1981). Defendant’s petition is time-barred and Defendant does not present any claims that
would entitle him to an evidentiary hearing. Therefore, Defendant’s motion for an
evidentiary hearing should be denied.

CONCLUSION

Based on the foregoing arguments, the State respectfully requests that Defendant's
petition be dismissed.
DATED this 30th day of December, 2010.

Respectfully submitted,
DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/ JAMES R. SWEETIN

JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
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CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing, was made this 30th day of
December, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

GARY LEWIS, BAC#47615
S.D.C.C.

P.O. BOX 208

INDIAN SPRINGS, NV 89070

/sy HOWARD CONRAD
Secretary for the District Attorney's Office

hjc/SVU
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CLARK COUNTY, NEVADA I

THE STATE OF NEVADA, )
Plaintiff, CASE NO: C129824
-vs- DEPT NO: XII
s
| Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: 01/27/2011
TIME OF HEARING: 8:30 A M.

THIS CAUSE having come on for hearing before the Honorable MICHELLE

LEAVITT, District Judge, on the 27th day of January, 2011, the Petitioner not being present,
proceeding IN FORMA PAUPERIS, the Respondent being represented by DAVID ROGER,
District Attorney, by and through FRANK M. PONTICELLO, Chief Deputy District
Attorney, and the Court having considered the matter, including briefs, transcripts, no
arguments of counsel, and documents on file herein, now therefore, the Court makes the
following findings of fact and conclusions of law:

I
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FINDINGS OF FACT

1. On August 15, 1995, Gary Lewis (hereinafter “Defendant”) was charged by
way of Information with one (1) count of Sexual Assault with a Minor Under Sixteen Years
of Age (Felony — NRS 200.364, 200.366). Thereafier, Defendant entered into negotiations
with the State and on June 12, 1996, the State filed an Amended Information charging
Defendant with one (1) count of Sexual Assault.

2. Defendant entered into a Guilty Plea Agreement with the State on June 12,

1996, whereby he agreed to plead guilty pursuant to North Carolina v. Alford, 400 U .S. 25

(1970), to the charge as alleged in the Amended Information. In exchange for Defendant’s
Alford plea, the State agreed to recommend concurrent time between this case and
Defendant’s other case, C122079. The State retained the right to argue at the rendition of
sentence. Defendant was present in court with counsel on August 2, 1996, and sentenced to
LIFE with the possibility of parole to be served concurrently with C122079. Defendant
received no credit for time served. The Judgment of Conviction was filed on August 14,
1996. Defendant did not file a direct appeal.

3. Defendant filed a “First Amendment Petition” Writ of Habeas Corpus on
February 19, 2009. The district court held a hearing on Defendant’s petition on February 26,
2009. The Court ultimately concluded thét Defendant’s petition was time-barred and that
Defendant made no attempt to demonstrate good cause. The Order denying Defendant’s
petition was filed on May 29, 2009.! Defendant filed a Notice of Appeal on May 11, 2009.
The Nevada Supreme Court affirmed the denial of Defendant’s petition on October 28, 2009.
Lewis v. Nevada, Docket No. 53779 (Order of Affirmance, Oct. 28, 2009). Remittitur
issued on November 24, 2009. -

4. Defendant filed the instant petition and motions for an evidentiary hearing and
appointment of counsel on September 23, 2010. The State filed its response and motion to

dismiss on December 30, 2010.

' Defendant filed an additional petition on March 23, 2009. Cn May 1, 2009, the district court determined that this petition was not a proper
amendment or supplement as the original petition had been denied by the court, The Nevada Supreme Court determined that the district court did not
abuse its discretion in deciining to permit the original petition to be amended or supplemented after it was denied. Lewis v. Nevada, Docket No. 53779
(Order of Affirmance, Oct. 28, 2009).
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5. This Court held a hearing on Defendant’s petition on january 27, 2011.
Defendant was not present and the Court entertained no argument by the State.

6. Since Defendant’s Judgment of Conviction was filed on August 14, 1996, and
Defendant did not file a direct appeal, Defendant had until Thursday, August 14, 1997, to
file his post-conviction habeas petition.

7. Defendant filed the instant petition on September 23, 2010, more than thirteen
(13) years after the one-year time limitation had passed.

8. Defendant’s petition is time barred as outside the one-year time limitation.

9. A petition subject to procedural bars may be considered on its merits if good
cause is shown.

10.  Defendant fails to demonstrate to the satisfaction of the court that good cause
for delay exists sufficient to overcome the one-year time bar.

11.  Furthermore, the State specifically pled laches in its response and motion to
dismiss Defendant’s petition.

12.  Defendant failed to overcome the presumption that his delay of over fourteen
(14) years in filing the instant petition has prejudiced the State.

13.  Since Defendant’s petition is time-barred with no good cause shown, he is not
entitled to the appointment of an attorney or an evidentiary hearing on his claims.

CONCLUSIONS OF LAW

1. The mandatory provisions of NRS 34.726 read:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
supreme court issues its remittitur. For the Ipu oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

§a% That the delay is not the fault of the petitioner; and

b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.

y (Emphasis added).

/
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2. In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada

Supreme Court rejected a habeas petition that was filed two days late, pursuant to the “clear
and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the district court within the one year mandate, absent a
showing of “good cause” for the delay in ﬁling‘ Id, at 593, 590 P.3d at 902. The one-year
time bar is therefore strictly construed.

3. The Nevada Supreme Court has found that “application of the statutory
procedural default rules to post-conviction habeas petitions is mandatory.” State v. Eighth
Judicial Dist. Court ex rel. County of Clark (Riker), 121 Nev. 225, 231, 112 P.3d 1070,
1074 (2005) (citing State v. Haberstroh, 119 Nev. 173, 180, 69 P.3d 676, 681 (2003)).

“Habeas corpus petitions that are filed many years after conviction are an unrecasonable
burden on the criminal justice system. The necessity for a workable system dictates that
there must exist a time when a criminal conviction is final.” Riker, 121 Nev. at 231, 112 P.3d

at 1074 (quoting Groesbeck v. Warden, 100 Nev. 259, 261, 679 P.2d 1268, 1269 (1984).

4, “In order to demonstrate good cause, a petitioner must show that an
1mped1ment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 (2003); c1tmg
Pellegrini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72
(1989); see also Crump v. Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelpé V.
Director, 104 Nev. 656, 764 P.2d 1303 (1988).

5. Such an external impediment could be “that the factual or legal basis for a
claim was not reasonably available to counsel, or that ‘some interference by officials’ made
compliance impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v. Carrier, 477 U.S.
478, 488, 106 S.Ct. 2639, 2645 (1986); see also Gonzales, 118 Nev. at 595, 53 P.3d at 904,
citing Harris v. Warden, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998). Clearly, any

delay in filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).
/"
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6. In addition, to find good cause there must be a “substantial reason; one that
affords a legal excuse.” Hathaway, 71 P.3d at 506; quoting Colley v. State, 105 Nev. 235,
236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.

1981). The lack of the assistance of counsel when preparing a petition, and even the failure
of trial counsel to forward a copy of the file to a petitioner, have been found to be non-
substantial, not constituting good cause. See Phelps v. Director Nevada Department -of
Prisons, 104 Nev. 656, 660, 764 P.2d 1303 (1988); Hood v. State, 111 Nev. 335, 890 P.2d
797 (1995).

7. NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a]
period exceeding five years between the filing of a judgment of conviction, an order
imposing a sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgment of
conviction....” The statute also requires that the State plead laches in its motion to dismiss
the petition. NRS 34,800.

8. In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Suprémc

Court ruled that the Sixth Amendment provides no right to counsel in post-conviction

proceedings. In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada

Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United
States Constitution.” | |

9. NRS 34.750 provides, in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that tﬁe allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a) The issues are difficult;

(b) The Defendant is unable to comprehend the proceedings; or
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Ec) Counsel is necessary to proceed with discovery.”
emphasis added).

10.  Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel. McKague specifically held that with the exception of NRS
34.820(1)(a) [entitling appointed counsel when petition is under a sentence of death], one
does not have “[a]ny constitutional or statutory right to counsel at all” in post-conviction
proceedings. Id. at 164.

11.  The Nevada Supreme Court has observed that a defendant “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)).

12. A defendant is entitled to an evidentiary hearing if his petition is supported by

specific factual allegations, which, if true, would entitle him to relief, unless the factual
allegations are repelled by the record. Marshall v. State, 110 Nev. 1328, 1331, 885 P.2d 603,
605 (1994), Hargrove, 100 Nev. at 503, 686 P.2d at 225. “The judge or justice, upon review
of the return, answer and all supporting documents which are filed, shall determine whether
an evidentiary hearing is required.” NRS 34.770(1). Defendant’s claims were all resolved
based on the record without the need to take further evidence so he is not entitled to an
evidentiary hearing.
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ORDER |
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and it is, denied.

DATED thisa?g_ day of February, 2011.

DAVID ROGER
DISTRICT ATTORNEY
Nevada Bar #002781

NK M. PONTI
Deputy District
yfida Bar #000370

CLL
Attorney

hje/SVU
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NOTICE OF APPEAL
NOTICE IS HEREBY GIVEN, That the Petitioner/Defendant,

Gargy £, Lew:s » in and through his proper person, hereby
19 § appeals to the Supreme Court of Nevada from the ORDER denying and/or

20| dismissing the Letidvons for Cdeit-0F f’zéw—s ConppitS | Metroin
Ao Lhymooicit CWUSL/ Notrons v Eviclbvrtizr .ZMM _
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23| ruled on the 277 _day of caueiary 2001
Dated this _5/** day of M2/ ,200//.
Respectfully Submntted,
X
. & ;.,,,70 C', Leensds
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