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Plaintiff/Respondent Betsy Whipple (“Respondent”) submits this Motion to dismiss appeal 

for lack of jurisdiction.  In support thereof, Respondent states as follows. 

I. INTRODUCTION 

The jurisdiction of this Court to adjudicate matters is strictly limited by statutes and court 

rules; in most instances, a failure of a litigant to timely invoke the jurisdiction of the Court 

precludes the exercise of jurisdiction.  This is one of those instances.   

Unfortunately, Appellants have created added and unnecessary confusion with this case.  

This case is related to case number 82994, where a renewed motion to dismiss is already pending.  

This case was docketed before this Court on June 1, 2021; case number 82994 was docketed on 

June 3, 2021.  There is no real difference between the two cases.  In this appeal, Appellants purport 

to challenge a May 5, 2021 District Court Order denying reconsideration of a January 27, 2021, 

Order granting reconsideration; in the 82994 appeal, Appellants seek to directly challenge the 

January 27, 2021 Order granting reconsideration.  Since Appellants did not file their 82994 appeal 

until May of 2021, they clearly did not raise a challenge to the January 27, 2021 order within 30 

days.  See NRAP 3A(b)(6).  On its face, the 82994 appeal is meritless.   

As it relates to this appeal, the appeal is also improper where Appellants seek to appeal 

from an order denying reconsideration of an order granting reconsideration.  The motion for 

reconsideration of an order granting reconsideration does not toll the time to appeal; further, 

Appellants purport to challenge a decision of the District Court to transfer the case to business 

court, which is not appealable on an interlocutory basis. 

Appellants have appealed to this Court pursuant to NRAP 3A(b)(6), contending that they 

are challenging an order refusing to change the place of trial.  In reality, however, Appellants are 
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appealing an order denying reconsideration of an order granting reconsideration.  This is improper 

and precludes the exercise of jurisdiction by this Court. 

At first blush, the facts of this case appear complicated.  As to the jurisdictional issue, 

however, the facts are quite simple.  The district court entered an initial order granting a change of 

venue.  Under NRAP 3A(b)(6), that order was immediately appealable, provided a notice of appeal 

was filed within 30 days.  Rather than appeal, Respondent filed a timely motion for 

reconsideration, identifying clear errors made by the district court.  Under relevant precedent, that 

timely motion for reconsideration was itself directed at an appealable order and tolled the time to 

appeal.  Eventually, the district court granted reconsideration, reversing its prior order granting a 

change of venue.  At that point, the appellate clock again commenced ticking, permitting an appeal 

under NRAP 3A(b)(6) within 30 days.   

Rather than appeal, however, Appellants moved for reconsideration of an order granting 

reconsideration.  In other words, Appellants sought reconsideration of a non-appealable order.  

Upon denial of their motion for reconsideration of the non-appealable reconsideration order, 

Appellants then filed multiple notices of appeal.  The notices were untimely.  Under applicable 

precedent, this Court lacks jurisdiction to hear this appeal, and the appeal must be dismissed. 

II. STATEMENT OF FACTS 

By way of background, on August 27, 2019, Appellants filed a motion renewed to change 

venue based on forum non conveniens, which Respondent opposed.   Initially, the district court 

granted the motion.  (Ex. A, Order Granting Motion to Change Venue, hereinafter, the “Venue 

Order”).  Respondent timely moved for reconsideration of the Venue Order.   

On reconsideration, by order entered January 27, 2021, the district court granted 

reconsideration and denied Appellants’ motion to change venue.  (Ex. B, Order granting 
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Respondent’s Motion for Reconsideration).  Appellants did not appeal that decision, which finally 

determined that venue would not be changed. 

Instead, Appellants moved for reconsideration of the order granting reconsideration.  (Ex. 

C, Appellants’ Motion for Reconsideration).  Specifically, Appellants’ motion was entitled a 

“motion to reconsider” and provided a general standard governing motions for reconsideration.  

(Ex. C, pp. 1, 9).  Appellants’ motion neither cited to nor relied upon any other court rules.  The 

district court denied reconsideration of the order granting reconsideration.  (Ex. D, May 5, 2021 

Order Denying Reconsideration of Order Granting Reconsideration).  The district court found that 

Appellants merely tried to supply information that was always available as opposed to “new 

evidence” or a change in law justifying reconsideration and found that Appellants failed to 

establish clear error.  Thereafter, Appellants filed multiple notices of appeal.  This renewed motion 

to dismiss now follows. 

III. LEGAL ARGUMENT 

This Court is a court of limited jurisdiction, and unless a litigant timely and properly 

invokes its jurisdiction, this Court cannot adjudicate a matter.  As previously held based on case 

law spanning over a century: 

This court has jurisdiction to consider an appeal only when the appeal is authorized 

by statute or court rule. . . . “No order of the lower court, no sanction, or permit, 

can authorize this court to take cognizance of a matter on appeal unless the right of 

appeal clearly appears as a matter of law.”  

 

Nelson v. Nelson, 136 Nev. Adv. Op. 36, 466 P.3d 1249, 1251 (2020) (quoting State v. State Bank 

& Tr. Co., 36 Nev. 526, 538, 137 P. 400, 403 (1913)). 

A. An order denying reconsideration of an order granting reconsideration does not 

extend the time to appeal. 
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 In this case, Appellants did not seek leave to appeal from a final judgment; instead, 

Appellants have sought leave to appeal an interlocutory order regarding venue.  “Although 

appellate review is generally appropriate at the conclusion of a district court case, to promote 

judicial efficiency, . . . other types of orders have been designated by the Legislature and this court 

as independently appealable, before entry of a final judgment.”   Sicor, Inc. v. Sacks, 127 Nev. 

896, 899, 266 P.3d 618, 620 (2011).  Specifically, under NRAP 3A(b)(6), “[a]n appeal may be 

taken from the following judgments and orders of a district court in a civil action: . . . An order 

changing or refusing to change the place of trial only when a notice of appeal from the order is 

filed within 30 days.”   Thus, the key issue is whether Appellants filed an appeal within 30 days 

of “the order.”  They did not.  

 In this case, the district court initially entered the Venue Order granting a change of venue 

at Appellant’s request.  Under NRAP 3A(b)(6), as a party aggrieved by that order, Respondent 

clearly could have sought an immediate appeal to this Court within 30 days.  Instead of burdening 

this Court, Respondent noted clear errors in the district court’s decision, and timely moved for 

reconsideration of the Venue Order.  Upon review, the district court reversed the Venue Order by 

order dated January 27, 2021.  Under this Court’s precedent, Appellants then had the right to appeal 

under NRAP 3A(b)(6) because “a motion to alter or amend any appealable order will generally 

toll the time to appeal from that order.”  Lytle v. Rosemere Estates Prop. Owners, 129 Nev. 923, 

314 P.3d 946 (2013).  Appellants, however, did not seek leave to appeal within 30 days of the 

January 27, 2021 Order.   

 Instead, Appellants moved for reconsideration of the order granting reconsideration of the 

prior appealable Venue Order.  However, “an order denying a motion for reconsideration is not 

independently appealable.”  Shivak v. Houston, 133 Nev. 1073, 397 P.3d 20 (2017) (citing Arnold 
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v. Kip, 123 Nev. 410, 417, 168 P.3d 1050, 1054 (2007), as amended (Nov. 21, 2007)).  In other 

words, Appellants moved for reconsideration of a non-appealable order granting reconsideration.  

In so doing, Appellants did not toll the 30-day period for appealing the Venue Order. 

 The Court’s decision in Ditech Fin. LLC v. JJND Enterprises, LLC, 471 P.3d 751 (Nev. 

2020) in informative.  In that case, the appellant sought to challenge an order granting summary 

judgment.  A question arose whether the appellant timely appealed.  Appellant contended that a 

timely filed motion for reconsideration of an order denying a motion for leave to amend an answer 

tolled the time to appeal.  Id.  The Court rejected that argument:   

A timely motion for reconsideration may toil [sic] the time to appeal an appealable 

judgment. . . . Here, however, the motion for reconsideration was as to a non-

appealable order - the order denying the motion for leave to amend the answer. 

Accordingly, the motion for reconsideration did not toll the time to appeal the final 

order granting summary judgment, and the notice of appeal from that order is 

untimely. 

 

Id. (citing Lytle, 314 P.3d at 946) (emphasis in original). 

In this case, the district court issued the Venue Order, granting a change of venue.  That 

Order was instantly appealable, provided a notice of appeal was filed within 30 days.  However, a 

timely motion for reconsideration was filed, challenging that appealable order, and thus extending 

the time to appeal.  The motion for reconsideration was granted.  At that time, Appellants had 30 

days to appeal under NRAP 3A(b)(6).  Appellants did not, however, appeal within 30 days of that 

order.  Instead, Appellants moved for reconsideration of the order granting reconsideration.  As 

stated above, an order on reconsideration is not independently appealable; it merely tolls the time 

to appeal an otherwise appealable order.  The Appellants’ motion for reconsideration sought 

reconsideration of a non-appealable order.  Just as in Dietech, because the motion for 

reconsideration was directed at a non-appealable order, it did not serve to toll the time for taking 
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an appeal of the appealable order.  Accordingly, this Court lacks jurisdiction over this appeal, and 

the appeal must be dismissed. 

B. Appellants cannot appeal a transfer to business court at this time because it is not 

a venue challenge. 

 

 It is uncontested that transfer of a case within the same District Court to the business court 

division is not a final order.  Additionally, it is not a venue issue subject to appeal under NRAP 

3A(b)(6).  First, this case was in one particular venue and assigned to the business court in that 

same venue.  Second, Appellants filed two motions to resume briefing (one in this case and one in 

case number 82994).  In both cases, Appellants argued that their appeal does not just involve venue 

decisions but other matters (the other matter involving assignment to business court).  (Ex. E, 

Appellants’ Motion to resume briefing schedule).  This concession makes clear that the challenge 

to the business court assignment is not appealable.  Finally, NRAP 17 provides a division between 

cases that go to the COA and those that go to the Supreme Court; appeals from the business court 

go to the Supreme Court; venue appeals go to the COA.  That the Rules make a distinction between 

business court and venue in that way is further support that simply having a case assigned to the 

business court does not permit appeal of such an order on an interlocutory basis. 

… 

… 

… 

… 

… 

… 

… 

… 
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IV. CONCLUSION 

WHEREFORE, Plaintiff/Respondent respectfully requests this Honorable Court DISMISS 

this appeal for lack of jurisdiction. 

DATED: January 31, 2022.          

 HOWARD & HOWARD ATTORNEYS PLLC 

 

 

 

 

/s/ Cami M. Perkins 

 Cami M Perkins, Esq. 

Nevada Bar No. 9149 

3800 Howard Hughes Parkway, Suite 1000 

Las Vegas, NV 89169 

 

Attorneys for Appellant 
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CERTIFICATE OF SERVICE 

I hereby certify a true and correct copy of RESPONDENT’S MOTION TO DISMISS 

APPEAL FOR LACK OF JURISDICTION was served by electronic filing via the Supreme 

Court’s eFlex electronic filing system. 

DATED: January 31, 2022. 

     /s/ Joshua Daor      

     An employee of Howard & Howard Attorneys, PLLC 



 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

 

INTENTIONALLY LEFT BLANK
EXHIBIT PAGE ONLY

EXHIBIT A











 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
  

 

INTENTIONALLY LEFT BLANK
EXHIBIT PAGE ONLY

EXHIBIT B



 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

 

 
ADRIANA ESCOBAR 
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ORDG 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
 

BETSY L. WHIPPLE, individually and as  
shareholder of WHIPPLE CATTLE  
COMPANY, Inc., a Nevada Corporation, 
 

                                      Plaintiff, 
 
vs. 
 

BRET O. WHIPPLE, individually AND as President 
and Director of WHIPPLE CATTLE COMPANY, 
INC., a Nevada Corporation;  CODY K. WHIPPLE, 
individually and as Treasurer of WHIPPLE CATTLE 
COMPANY, INC., a Nevada Corporation; KIRT R. 
WHIPPLE,  
individually and as Secretary of WHIPPLE CATTLE 
COMPANY, INC., a Nevada Corporation;  JANE E. 
WHIPPLE, individually and as Director of WHIPPLE 
CATTLE COMPANY, INC., a Nevada Corporation; 
JANE WHIPPLE, trustee of JANE WHIPPLE 
FAMILY TRUST and as managing member of KENT 
WHIPPLE RANCH LLC; JANE WHIPPLE FAMILY 
TRUST; KENT WHIPPLE RANCH LLC.; KATHRYN 
WETZEL, individually, WHIPPLE CATTLE 
COMPANY, INC., a Nevada Corporation; DOE 
INDIVIDUALS I through X; and ROE 
CORPORATIONS I through X, 
 

                                         Defendants. 

CASE NO.: A-19-790929-B 
DEPT NO.: 27 
 
DEPT NO.: 14 (only for limited 
purpose of this Order) 
 
 
ORDER GRANTING 
PLAINTIFF’S MOTION FOR 
RECONSIDERATION 

 

The matter of Plaintiff’s Motion for Reconsideration (“Motion”) came on for 

hearing before Department 14 of the Eighth Judicial District Court, the Honorable 

Adriana Escobar presiding, on January 14, 2021.  Plaintiff Betsy Whipple (“Betsy”) 

appeared by and through her counsel of record, Cami Perkins, Esq.  Defendants 

appeared by and through their counsel of record, Bret O. Whipple (“Defendants”).  All 

parties appeared via Blue Jeans. Upon further review, this Court, having considered 

the Motion, opposition, reply brief, and supplemental briefing, and being fully apprised 

of the issues, issues the following findings of fact, conclusions of law, and order:    

Electronically Filed
01/27/2021 9:59 PM
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I. FINDINGS OF FACT 

1. On August 27, 2019, Defendants filed a Motion Renewed to Change 

Venue ( “Motion to Change Venue”), which Plaintiff opposed.   

2. On January 6, 2020, this Court entered an Order Granting Defendants’ 

Motion Renewed to Change Venue ( “Venue Order”).  

3. This Court, in part, based is Venue Order on several declarations from 

Defendants which all stated, in relevant part, that (i) this matter concerns real 

property situated in Lincoln County, Nevada; (ii) this matter is best heard in Lincoln 

County based on prior litigation involving the same facts and defendants; (iii) they 

wish the matter to be heard in Lincoln County, Nevada for the convenience of the 

witnesses and the fact the ends of justice will be promoted by the change 

(collectively, the “Declarations”).  The Declarations also set forth the county of 

residency of each of the Defendants.  

4. Upon further review of the Declarations, the Declarations do not present 

any factors that would establish exceptional circumstances sufficient to permit a 

transfer of venue from Clark County, Nevada to Lincoln County, Nevada.  Defendants 

relied on general allegations concerning inconvenience.  The Declarations did not 

provide specific information as to the number of witnesses and did not state any 

specific hardship as to accessing evidence.   

5. Because the Declarations and the pleadings relied on general allegations 

regarding inconvenience and hardship, Defendants failed to make a specific factual 

showing to support venue transfer.  

II. CONCLUSIONS OF LAW 

1. “A district court may reconsider a previously decided issue if substantially 

different evidence is subsequently introduced or the decision is clearly erroneous.” 

Masonry & Tile Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 741 (1997). 
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2. In cases other than those set forth in NRS 13.010, an “action shall be tried in 

the county in which the defendants, or any one of them, may reside at the 

commencement of the action.” NRS 13.040.  

3.  The Court may, on motion or stipulation, change the place of the proceeding 

when the convenience of the witnesses and the ends of justice would be promoted by 

the change. NRS 13.050(2)(c). 

4. “[A] plaintiff's selected forum choice may only be denied under exceptional 

circumstances strongly supporting another forum.” Mt. View Rec., Inc., v. 

Imperial Commercial Cooking Equip. Co., 129 Nev 413, 419 (2013) (emphasis 

added). Furthermore, “[a] motion for change of venue based on forum non 

conveniens must be supported by affidavits so that the district court can assess 

whether there are any factors present that would establish such exceptional 

circumstances.” Id. General allegations regarding inconvenience or hardship are 

insufficient because a specific factual showing must be made. Id. 

5. “The doctrine [of non conveniens] involves a balancing approach using several 

other factors, including public and private interests, access to sources of proof, and 

the availability of a view of the premises, if necessary. Additional factors include the 

availability of compulsory process for unwilling witnesses, the cost of obtaining 

testimony from willing witnesses, and the enforceability of a judgment.” Eaton v. 

Second Judicial Dist. Court, 96 Nev. 773, 774 (1980), overruled on other grounds by 

Pan v. Eighth Judicial Dist. Court, 120 Nev. 222 (2004). “[A]ffidavits in support of a 

forum non conveniens motion must be carefully examined to determine the existence 

of the factors mentioned above. The moving party may not rely on general allegations 

concerning inconvenience, a view of the premises, or hardship. A specific factual 

showing must be made.” Eaton, 96 Nev. 773, 775. 

6. This action is a business dispute specifically relating to the rights and interests 

of Plaintiff with regard to WCC, a corporation, versus a dispute over the real property 
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owned by WCC located in Lincoln County, Nevada. Therefore, the grounds set forth 

in NRS 13.010 do not apply.  Instead, NRS 13.040 applies. At least one Defendant 

resided in Clark County when this action commenced. Therefore, venue was proper 

in Clark County under NRS 13.040.  

7. In the Motion to Change Venue, Defendant did not provide affidavits (or 

declarations) that established exceptional circumstances sufficient to warrant a 

change of venue from Clark County, Nevada to Lincoln County, Nevada.  

8. Accordingly, the Venue Order was clearly erroneous.  

III. ORDER 

IT IS HEREBY ORDERED, that Plaintiff’s Motion for Reconsideration is 

GRANTED. 

IT IS FURTHER ORDERED THAT Defendants’ Renewed Motion to Change 

Venue is DENIED.  

IT IS FURTHER ORDERED THAT this Court’s January 6, 2020, Order 

Granting Defendants’ Renewed Motion to Change Venue is VOID.  

 
 
 
    
        
 __________________________ 

THE HON. ADRIANA ESCOBAR 
       DISTRICT COURT JUDGE 
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DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO: A-19-790929-BBetsy Whipple, Plaintiff(s)

vs.

Bret Whipple, Defendant(s)

DEPT. NO.  Department 27

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District 
Court. The foregoing Order Granting was served via the court’s electronic eFile system to all 
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 1/27/2021

Jeanne Metzger jeannem@justice-law-center.com

Bret Whipple admin@justice-law-center.com

Michael Mee michaelm@justice-law-center.com

Cami Perkins cperkins@howardandhoward.com

L. Christopher Rose lcr@h2law.com

Dianna Simeone dsimeone@howardandhoward.com

Kirill Mikhaylov kvm@h2law.com

C. Scroggins CBS@cbscrogginslaw.com

If indicated below, a copy of the above mentioned filings were also served by mail 
via United States Postal Service, postage prepaid, to the parties listed below at their last 
known addresses on 1/28/2021
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L. Christopher Rose, Esq. Nevada Bar No. 7500 
Cami M. Perkins, Esq., Nevada Bar No. 9149 
Kirill V. Mikhaylov, Esq., Nevada Bar No. 13538 
Howard & Howard Attorneys PLLC 
3800 Howard Hughes Parkway, Suite 1000 
Las Vegas, NV 89169 
Telephone:  (702) 257-1483 
Facsimile:  (702) 567-1568 
E-Mail: lcr@h2law.com; cp@h2law.com; kdb@h2law.com 
 
Attorneys for Plaintiff Betsy Whipple 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

BETSY L. WHIPPLE, individually and as  
shareholder of WHIPPLE CATTLE  
COMPANY, Inc., a Nevada Corporation, 
 

Plaintiff, 
 
vs. 
 

BRET O. WHIPPLE, individually AND as 
President and Director of WHIPPLE CATTLE 
COMPANY, INC., a Nevada Corporation;  CODY 
K. WHIPPLE, individually and as Treasurer of 
WHIPPLE CATTLE COMPANY, INC., a Nevada 
Corporation; KIRT R. WHIPPLE,  
individually and as Secretary of WHIPPLE 
CATTLE COMPANY, INC., a Nevada 
Corporation;  JANE E. WHIPPLE, individually 
and as Director of WHIPPLE CATTLE 
COMPANY, INC., a Nevada Corporation; JANE 
WHIPPLE, trustee of JANE WHIPPLE FAMILY 
TRUST and as managing member of KENT 
WHIPPLE RANCH LLC; JANE WHIPPLE 
FAMILY TRUST; KENT WHIPPLE RANCH 
LLC.; KATHRYN WETZEL, individually, 
WHIPPLE CATTLE COMPANY, INC., a Nevada 
Corporation; DOE INDIVIDUALS I through X; 
and ROE CORPORATIONS I through X, 
 

Defendants. 

CASE NO.: A-19-790929-B 
DEPT NO.: 27 
 
DEPT NO.: 14 (only for limited purpose of 
this Order)  
 
 
ORDER DENYING DEFENDANTS’ 
MOTION TO RECONSIDER ORDER 
DENYING MOTION TO CHANGE 
VENUE  

 

The matter of Defendants’ BRET O. WHIPPLE, CODY K. WHIPPLE, KIRT R. 

WHIPPLE, JANE E. WHIPPLE, JANE WHIPPLE FAMILY TRUST, KENT WHIPPLE 

RANCH LLC and KATHRYN WETZEL’s (the “Non-Corporate Defendants”) Motion to 

Reconsider Order Denying Renewed Motion to Change Venue to Lincoln County (the “Motion”), 

which Motion was joined pursuant to a Joinder (the “Joinder”) filed by Defendant WHIPPLE 
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CATTLE COMPANY (“WCC”) was scheduled for a hearing before Department 14 of the Eighth 

Judicial District Court, the Honorable Adriana Escobar presiding, on April 15, 2021.  Pursuant to 

Administrative Order 21-03 and preceding administrative orders, the Motion may be decided after 

a hearing, decided on the pleadings, or continued. In an effort to comply with Covid-19 

restrictions, and to avoid the need for hearings when possible, the Court determined that it would 

be appropriate to decide the Motion based on the pleadings submitted.    

Upon review, the Court, having considered the Motion, the Joinder, the opposition, and 

the reply brief, and being fully apprised of the issues and good cause appearing, makes the 

following findings of fact, conclusions of law, and order:    

I. FINDINGS OF FACT 

The Motion to Change Venue and the Venue Order  

1. On August 27, 2019, Defendants filed a Motion Renewed to Change Venue (the 

“Motion to Change Venue”), which Plaintiff Betsy Whipple (“Betsy” or “Plaintiff”) opposed.   

2. On January 6, 2020, the Court entered an Order Granting Defendants’ Motion 

Renewed to Change Venue (the “Venue Order”).  

3. The Court, in part, based the Venue Order on several declarations from Defendants 

which all stated, in relevant part, that (i) this matter concerns real property situated in Lincoln 

County, Nevada; (ii) this matter is best heard in Lincoln County based on prior litigation involving 

the same facts and defendants; and (iii) they wish the matter to be heard in Lincoln County, 

Nevada for the convenience of the witnesses and the fact the ends of justice will be promoted by 

the change (collectively, the “Declarations”). The Declarations also set forth the county of 

residency of each of the Defendants. 

Plaintiff’s Motion for Reconsideration and Granting of Same  

4. Plaintiff filed a Motion for Reconsideration of the Venue Order (“Plaintiff’s 

Motion for Reconsideration”), which came on for hearing before Department 14 of the Eighth 

Judicial District Court on January 14, 2021.   

5. The Court considered Plaintiff’s Motion for Reconsideration, the opposition, reply 

brief, and supplemental briefing, and being fully apprised of the issues, made the following 
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findings of fact: 

a. that upon further review of the Declarations, the Declarations did not 

present any factors that would establish exceptional circumstances sufficient to permit a transfer 

of venue from Clark County, Nevada to Lincoln County, Nevada;  

b. Defendants relied on general allegations concerning inconvenience;  

c. the Declarations did not provide specific information as to the number of 

witnesses and did not state any specific hardship as to accessing evidence; and  

d. Because the Declarations and the pleadings relied on general allegations 

regarding inconvenience and hardship, Defendants failed to make a specific factual showing to 

support venue transfer.  See Order Granting Plaintiff’s Motion for Reconsideration dated January 

27, 2021 (“Order Granting Plaintiff’s Motion for Reconsideration”).  

6. In the Order Granting Plaintiff’s Motion for Reconsideration, the Court made the 

following Conclusions of Law:  

a. “A district court may reconsider a previously decided issue if substantially 

different evidence is subsequently introduced or the decision is clearly erroneous.”  Id.  

b. In cases other than those set forth in NRS 13.010, an “action shall be tried 

in the county in which the defendants, or any one of them, may reside at the commencement of 

the action.” NRS 13.040. Id. 

c. The Court may, on motion or stipulation, change the place of the 

proceeding when the convenience of the witnesses and the ends of justice would be promoted by 

the change. NRS 13.050(2)(c). Id. 

d. “[A] plaintiff’s selected forum choice may only be denied under 

exceptional circumstances strongly supporting another forum.” Mt. View Rec., Inc., v. 

Imperial Commercial Cooking Equip. Co., 129 Nev 413, 419 (2013) (emphasis added). 

Furthermore, “[a] motion for change of venue based on forum non conveniens must be supported 

by affidavits so that the district court can assess whether there are any factors present that would 

establish such exceptional circumstances.” Id. General allegations regarding inconvenience or 

hardship are insufficient because a specific factual showing must be made. Id. Masonry & Tile 
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Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 741 (1997). Id. 

e. “The doctrine [of non conveniens] involves a balancing approach using 

several other factors, including public and private interests, access to sources of proof, and the 

availability of a view of the premises, if necessary. Additional factors include the availability of 

compulsory process for unwilling witnesses, the cost of obtaining testimony from willing 

witnesses, and the enforceability of a judgment.” Eaton v. Second Judicial Dist. Court, 96 Nev. 

773, 774 (1980), overruled on other grounds by Pan v. Eighth Judicial Dist. Court, 120 Nev. 222 

(2004). “[A]ffidavits in support of a forum non conveniens motion must be carefully examined to 

determine the existence of the factors mentioned above. The moving party may not rely on general 

allegations concerning inconvenience, a view of the premises, or hardship. A specific factual 

showing must be made.” Eaton, 96 Nev. 773, 775.  Id. 

f. This action is a business dispute specifically relating to the rights and 

interests of Plaintiff with regard to WCC, a corporation, versus a dispute over the real property 

owned by WCC located in Lincoln County, Nevada. Therefore, the grounds set forth in NRS 

13.010 do not apply. Instead, NRS 13.040 applies. At least one Defendant resided in Clark County 

when this action commenced. Therefore, venue was proper in Clark County under NRS 13.040. 

Id. 

g. In the Motion to Change Venue, Defendant did not provide affidavits (or 

declarations) that established exceptional circumstances sufficient to warrant a change of venue 

from Clark County, Nevada to Lincoln County, Nevada. Id. 

7. Accordingly, the Court concluded that the Venue Order was clearly erroneous and 

granted Plaintiff’s Motion for Reconsideration, denied Defendants’ original Renewed Motion to 

Change Venue, and ordered its January 6, 2020 Order Granting Defendants’ Motion to Change 

Venue Void.  Id.   

The Instant Motion  

8. The Non-Corporate Defendants filed the Motion, seeking reconsideration of the 

Order Granting Plaintiff’s Motion for Reconsideration, which maintains venue in Clark County, 

Nevada. WCC filed the Joinder.   
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9. Defendants primarily seek reconsideration of the Order Granting Plaintiff’s 

Motion for Reconsideration on the grounds of alleged new factual information and evidence.  

Specifically, Defendants argue that they have obtained additional and more specific evidence, 

which shows that the change of venue to Lincoln County, Nevada is warranted. This “new 

information and evidence” is primarily in the form of detailed affidavits from numerous witnesses 

Defendants expect to testify in this case (the “New Affidavits”).   

10. The information and evidence set forth in the New Affidavits was available when 

Defendants filed their Renewed Motion to Change Venue on August 27, 2019.  The information 

and evidence set forth in the New Affidavits was available to Defendants prior to the Court ruling 

on Plaintiff’s Motion for Reconsideration in January of 2021. At no time prior to the Court’s 

determination of Plaintiff’s Motion for Reconsideration did Defendants seek to file an amended 

or supplemental pleading to include this additional information or evidence.  

11. Defendants also seek reconsideration of the Order Granting Plaintiff’s Motion for 

Reconsideration on the ground that they believe this action is a dispute over the real property 

owned by WCC located in Lincoln County and therefore NRS 13.010 applies over NRS 13.040.  

II. CONCLUSIONS OF LAW 

1. “A district court may reconsider a previously decided issue if substantially 

different evidence is subsequently introduced or the decision is clearly erroneous. Masonry & Tile 

Contractors v. Jolley, Urga & Wirth, 113 Nev. 737, 741 (1997). 

2. Evidence is not “newly discovered” if it was in a party’s possession at the time the 

Court ruled on a matter.  See Bank of New York Mellon as Tr. Of Registered Holders of Alternative 

Loan Tr. 2006-OC6, Mortg. Pass-through Certificates Series 2006-OC6 v. Holm Int’l Properties, 

LLC, 2021 WL 977698 at *3 (Nev. App. 2021); Pitzel v. Softward Dev. & Inv. Of Nevada, 2008 

WL 6124816 at *3 (Nev. 2008).  Therefore, Defendants have not introduced substantially 

different evidence.  

3. The Court’s ruling that NRS 13.040 applies over NRS 13.010 was not clearly 

erroneous.  
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III. ORDER 

IT IS HEREBY ORDERED, that the Motion and Joinder are DENIED.  

 Dated this ______ day of April, 2021. 

            
    DISTRICT COURT JUDGE 

Respectfully submitted by: 
 

HOWARD & HOWARD ATTORNEYS PLLC 
 
/s/ Cami M. Perkins     
L. Christopher Rose (#7500) 
Cami M. Perkins (#9149) 
Kirill V. Mikhaylov (#13538)  
3800 Howard Hughes Pkwy., Suite 1000 
Las Vegas, NV 89169 
 
Attorneys for Plaintiff  
 
Approved as to form and content:           
 
JUSTICE LAW CENTER 
 
 
/s/ Bret O. Whipple, Esq.    
Bret O. Whipple, Esq., Nevada Bar No. 6168 
1100 South Tenth Street 
Las Vegas, Nevada 89104 
 
Attorneys for Defendants Bret O. Whipple, 
Cody K. Whipple, Kirt R. Whipple, Jane E. 
Whipple, Jane Whipple Family Trust, Kent 
Whipple Ranch, LLC, and Kathryn Wetzel 
 

LAW OFFICE OF BENJAMIN C. 
SCROGGINS 
     
/s/       
Benjamin C. Scroggins, Esq., Nevada Bar No. 
7902 
629 S. Casino Center Blvd., Suite 5 
Las Vegas, Nevada 89101 
 
Attorney for Defendant Whipple Cattle 
Company Incorporated  
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BRET O. WHIPPLE, ESQ. 
Nevada Bar No. 6168 
JUSTICE LAW CENTER 
1100 S. 10th Street 
Las Vegas, NV  
admin@justice-law-center.com  
Fax: 702-974-4008  
Attorney for Non-WCC Defendants  
 
 

IN THE SUPREME COURT OF THE STATE OF NEVADA 
 

***** 
 

BETSY L. WHIPPLE, an individual and as 
majority shareholder of WHIPPLE CATTLE  
COMPANY, INC., a Nevada Corporation,   
 
                                 Plaintiff, 
 
vs. 
 
BRET O. WHIPPLE, individually AND AS 
President and Director of WHIPPLE 
CATTLE COMPANY, INC., a Nevada 
Corporation; CODY K. WHIPPLE, 
individually and as a Treasurer of WHIPPLE 
CATTLE COMPANY, INC. a Nevada 
Corporation; KIRT R. WHIPPLE, 
individually and as Secretary of WHIPPLE 
CATTLE COMPANY, INC., a Nevada 
Corporation; JANE E. WHIPPLE, trustee of 
JANE WHIPPLE FAMILY TRUST  
and as managing member of KENT 
WHIPPLE RANCH, LLC; JANE WHIPPLE 
FAMILY TRUST; KENT WHIPPLE RANCH 
LLC; KATHRYN WETZEL, individually, 
WHIPPLE CATTLE COMPANY, INC., a 
Nevada Corporation, DOE I thru X 
inclusive, and ROE I thru X 
inclusive.  
  
                                 Defendants. 
 

 
 
SUPREME COURT CASE NO.:  
82994 / 82964  
 
DISTRICT COURT CASE NO.: 
A-19-790929-B 
 
 
 
 
 

MOTION TO RESUME BRIEFING 
SCHEDULE AND/OR FOR FULL 

BRIEFING OF ISSUES ON APPEAL 

complaint  

Electronically Filed
Jan 17 2022 01:33 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 82964   Document 2022-01582
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APPELLANTS’ MOTION TO RESUME BRIEFING SCHEDULE  
 
 COMES NOW, the Non-WCC Defendants by and through his attorney, BRET O. 

WHIPPLE, ESQ., of JUSTICE LAW CENTER and moves this Honorable Court that the Full 

Briefing Schedule in this matter be reinstated and/or resumed by Order of this Court. 

 This Court previously set a Briefing Schedule for these two appeals, which set an 

Opening Brief deadline of 90 days following December 14, 2021. See Docket No. 21-35635. 

However, subsequently, this Court entered an Order Correcting that previous Order, indicating 

that “because this is a venue appeal, the directive to file briefs was entered in error and the 

briefing schedule set forth in that order is vacated. No further documents are due from the 

parties at this time.” See Docket No. 22-00448.  

 However, this latter Order rested upon the incorrect premise that the only issue appealed 

in these two cases numbers is the issue of venue. In the combined Notices of Appeal filed, 

however, the parties appealing to this Court challenged three order: (1) The Order denying 

change of venue; (2) the Order denying reconsideration of the Order denying change of venue; 

and (3) the Order transferring the case to Business Court. 

 Therefore, although this Court indicates that briefing is not appropriate for a mere appeal 

of venue, as the pending appeals from the District Court in this case challenge more issues than 

just the Order pertaining to venue, the Appellants respectfully request an opportunity to fully 

brief the remaining issues on appeal.  

 Dated this 17th day of January, 2022.  

     /s/ Bret O. Whipple, Esq.  
BRET O. WHIPPLE, ESQ. 
Nevada Bar No. 6168 
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CERTIFICATE OF SERVICE 
 

 I hereby Certify that on this 17th day of January, 2022, I served the foregoing Motion 

upon all parties registered to receive electronic service in the above-captioned matter.  

 
    
       /s/ Michael Mee 
       On behalf of Justice Law Center 
 


