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EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
IGNACIO AVILA, JR,, Case Number: D-15-515892-C
Department: T
Plaintiff,
Vs.

ROSIE MARTINEZ and HENRY OLIVA,

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

THIS MATTER came before the Honorable Nadin Cutter for an Evidentiary Hearing
regarding the paternity of Alan Sergio Oliva (“Alan”) on April 16, 2021 at 10 a.m. Present at the
hearing were Plaintiff, Ignacio Avila, Jr. (“Ignacio”), represented by his attorney of record, Kimber
Laux, Esq.; Defendant, Rosie Martinez (“Rosie™), in Proper Person; and Defendant, Henry Oliva
(“Henry™), represented by his attorney of record, Theodore M. Medlyn, Esq.

The Court, having reviewed the papers and pleadings on file herein, and having taken
evidence and testimony from trial, argument from counsel, and being duly and fully advised in the

premises, issues the following findings, conclusions of law, and orders:
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FINDINGS OF FACTS AND CONCLUSIONS OF LAW

THE COURT FINDS that the Court cannot go outside of the law to make its decision.
The Court must start with the law.

THE COURT FURTHER FINDS that the parties’ situation is incredibly difficult and sad,
but none of the things that have happened are Ignacio’s fault. Ignacio is innocent in this case as
much as Alan is innocent in this case.

THE COURT FURTHER FINDS thét pursuant to NRS 126.051(2), a paternity test that
was ordered by the Nevada Supreme Court, taken by Ignacio, and confirmed in this case in 2020
is conclusive. Ignacio Avila Jr. is conclusively the biological father and legal father of Alan.

THE COURT FURTHER FINDS that Ignacio asked Rosie about Alan’s paternity after
the child’s birth and even while Rosie was pregnant with Alan and was lied to.

THE COURT FURTHER FINDS that Ignacio confronted Rosie about Alan’s paternity
in 2016 and 2017 and was lied to again.

THE COURT FURTHER FINDS that at 11:50 a.m. during the parties’ evidentiary
hearing, Rosie lied to the Court two times.

THE COURT FURTHER FINDS that the child’s birth certificate needs to be amended
to reflect the name of Alan’s father as Ignacio Avila Jr.

THE COURT FURTHER FINDS that the Court does not have enough evidence to find
that Henry’s paternity test was fraudulent. The Court does not care to go down that path.

THE COURT CONCLUDES that, with respect to Henry’s Voluntary Acknowledgment
of Paternity (“VAP”) of Alan, NRS 126.053 governs voluntary acknowledgements of paternity or
parentage. Under NRS 126.053(3), after the expiration of the period during which an
acknowledgement may be rescinded, a VAP “may not be challenged except upon the grounds of

fraud, duress or material mistake of fact.” The burden of proof is on the person challenging the
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Acknowledgment to establish that the Acknowledgement was signed because of fraud, duress, or
material mistake of fact.

THE COURT FURTHER FINDS that, here, there was either a material mistake of fact
or fraud when Henry signed the VAP of Alan.

THE COURT FURTHER CONCLUDES that the conclusive presumption set forth in
NRS 126.051(2) overcomes any VAP signed by any person that was not the child’s biological
father.

THE COURT FURTHER FINDS that when this matter was pending in 2018, before the
matter was appealed, Henry and Rosie intentionally deprived Ignacio of time with Alan. That
withholding was affirmed in testimony by all three parties — Henry, Rosie, and Ignacio. Ignacio
had overnights with Alan and those overnights were suddenly taken away from him three (3) years
ago.

THE COURT FURTHER FINDS that not only has Ignacio missed Alan’s infancy,
toddlerhood, and young childhood, but after there was a decision in 2018, Ignacio’s visitation was
further restricted. The best interest factor under NRS 125C.0035 which considers “which parent is
more likely to allow the child to have frequent associations and a continuing relationship with the
noncustodial parent” incredibly favors Ignacio.

THE COURT FURTHER FINDS that Ignacio was denied the opportunity to settle this
matter until Alan was 6.5 years old.

THE COURT FURTHER FINDS that there is no finding of contempt against Ignacio for
failure to retain a guardian ad litem because no Order to Show Cause is pending and there is no
contempt proceeding before the Court.

THE COURT FURTHER CONCLUDES that under NRS 126.081(1), paternity actions

such as this are not time-barred until the minor child turns 21 years old.
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THE COURT FURTHER FINDS that there is a conclusive presumption under NRS
126.051(2) that Ignacio is Alan’s father.

ORDERS

IT IS HEREBY ORDERED that Ignacio is confirmed as Alan’s father.

IT IS FURTHER ORDERED that Alan’s name shall be changed and his birth certificate
shall be amended to reflect Ignacio’s last name. The child’s name shall be changed to: Alan Sergio
Avila. Tgnacio shall bear the cost of amending Alan’s birth certificate and, after the birth certificate
is amended, he shall provide Rosie with an original birth certificate of her own, at his expense.
The parties shall confer regarding changing Alan’s middle name.

IT IS FURTHER ORDERED that Ignacio and Rosie shall have joint physical custody of
Alan, with Ignacio’s timeshare to begin immediately. Specifically, Ignacio shall have custody of
Alan beginning Thursday at 2 p.m. and ending Sunday at 8 p.m. each week, such that Ignacio will
have three overnights with Alan. Ignacio shall pick Alan up from Henry’s home after the parties’
evidentiary hearing ends. Ignacio and Rosie shall communicate as to any backpacks or other items
that need to be exchanged between them.

IT IS FURTHER ORDERED that Ignacio is encouraged to seriously consider asking
Henry to watch Alan on Fridays when Ignacio works such that Alan, Henry, and Henry Jr. can
spend time together when Alan is at work.

IT IS FURTHER ORDERED that, temporarily, Ignacio and Rosie shall follow the
Department T default holiday and visitation schedule. Ignacio and Rosie shall attend FMC to
establish a permanent holiday and vacation timeshare.

IT IS FURTHER ORDERED that a Return Hearing from FMC Mediation and a Status
Check regarding the minor child’s middle name is set for May 26, 2021 at 10 a.m.

n
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IT IS FURTHER ORDERED that, with respect to Alan, Henry is now considered a third
party in this matter. If he would like to request third-party visitation, the Court may entertain the
same. However, the visits, if any, will not be the same as the visitation Henry previously exercised
with Alan. The visits, if any, will be akin to grandparent visitation.

NOTICES

The parties are subject to the provisions of NRS 31A.025 through 31A.240 which deal with
the recovery of payments for the support of minor children by the welfare division of the
Department of Human Resources or the District Attorney; and, that his/her employer can be
ordered to withhold his/her wages or commissions for delinquent payments of child support.

If you want to adjust the amount of child support established in this order, you MUST file
a motion to modify the order or submit a stipulation to the court. If a motion to modify the order
is not filed or a stipulation not submitted, the child support obligation established in this order will
continue until such time as all children who are subject of this order reach 18 years of age or, if
the youngest child who is subject to this order is still in high school when he or she reaches 18
years of age, when the child graduates from high school or reaches 19 years of age, whichever
comes first. Unless the parties agree otherwise in a stipulation, any modification made pursuant to
a motion to modify the order will be effective as of the date the motion was filed.

The parties shall submit the information required in NRS 125B.055, NRS 125.130 and
NRS 125.230 on a separate form to the Court and the Welfare Division of the Department of
Human Resources within ten (10) days from the date the Decree in this matter is filed. Such
information shall be maintained by the Clerk in a confidential manner and not part of the public
record. The parties shall update the information filed with the Court and the Welfare Division of
the Department of Human Resources within ten (10) days should any of that information become

inaccurate.
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The following statutory notices regarding custody of a minor children apply to the parties:
A. Pursuant to NRS 125C.006, the parties are hereby placed on notice of the following:

1. If primary physical custody has been established pursuant to an order, judgment
or decree of a court and the custodial parent intends to relocate his or her residence
to a place outside of this State or to a place within this State that is at such a distance
that would substantially impair the ability of the other parent to maintain a
meaningful relationship with the child, and the custodial parent desires to take the
child with him or her, the custodial parent shall, before relocating:

(a) Attempt to obtain the written consent of the noncustodial parent to
relocate with the child; and

(b) If the noncustodial parent refuses to give that consent, petition the court
for permission to relocate with the child.
2. The court may award reasonable attorney’s fees and costs to the custodial parent
if the court finds that the noncustodial parent refused to consent to the custodial
parent’s relocation with the child:

(a) Without having reasonable grounds for such refusal; or (b) For

the purpose of harassing the custodial parent.
3. A parent who relocates with a child pursuant to this section without the written
consent of the noncustodial parent or the permission of the court is subject to the
provisions of NRS 200.359.

B. Per NRS 125C.0065, the parties are hereby placed on notice of the following:

1. If joint physical custody has been established pursuant to an order, judgment or
decree of a court and one parent intends to relocate his or her residence to a place
outside of this State or to a place within this State that is at such a distance that
would substantially impair the ability of the other parent to maintain a meaningful
relationship with the child, and the relocating parent desires to take the child with
him or her, the relocating parent shall, before relocating:

(a) Attempt to obtain the written consent of the non-relocating parent to
relocate with the child; and

(b) If the non-relocating parent refuses to give that consent, petition the
court for primary physical custody for the purpose of relocating.
2. The court may award reasonable attorney’s fees and costs to the relocating parent
if the court finds that the non-relocating parent refused to consent to the relocating
parent’s relocation with the child:

(a) Without having reasonable grounds for such refusal; or

(b) For the purpose of harassing the relocating parent.
3. A parent who relocates with a child pursuant to this section before the court
enters an order granting the parent primary physical custody of the child and
permission to relocate with the child is subject to the provisions of NRS 200.359.

C. Per NRS 125C.0045 (6), the parties are hereby placed on notice of the following:

PENALTY FOR VIOLATION OF ORDER: THE ABDUCTION, CONCEALMENT OR
DETENTION OF A CHILD IN VIOLATION OF THIS ORDER IS PUNISHABLE AS A CATEGORY
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D FELONY AS PROVIDED IN NRS 193.130. NRS 200.359 provides that every person
having a limited right of custody to a child or any parent having no right of custody
to the child who willfully detains, conceals or removes the child from a parent,
guardian or other person having lawful custody or a right of visitation of the child
in violation of an order of this court, or removes the child from the jurisdiction of
the court without the consent of either the court or all persons who have the right

to custody or visitation is subject to being punished for a category D felony as
provided in NRS 193.130.

D.  Per NRS 125C.0045 (7), the parties are hereby placed on notice of the following:

The parties, and each of them, are hereby placed on notice that the terms of the
Hague Convention of October 25, 1980, adopted by the 14th Session of the Hague
Conference on Private International Law, apply if a parent abducts or wrongfully
retains a child in a foreign country. Upon the agreement of the parties, Nevada is
hereby declared the state, and the United States of America is hereby declared the
country of habitual residence of the child for the purposes of applying the aforesaid
terms of the Hague Convention.

IT IS SO ORDERED.
Dated this 29th day of April, 2021
|
%FA.DFA 73B4 7D76
Submitted by: Approvedn?s% &tatgﬁmhgentent:

MCFARLING LAW GROUP BOWEN LAW OFFICES
/s/Kimber Laux /s/ Theodore Medlyn
Michael Burton, Esq. Theodore M. Medlyn, Esq.
Nevada Bar Number 14351 Nevada Bar Number 15284
Kimber Laux, Esq. 9960 W. Cheyenne Ave., Ste. 250

Nevada Bar Number 15263
6230 W. Desert Inn Road
Las Vegas, NV 89146
(702) 565-4335

Attorney for Plaintiff,
Ignacio Avila, Jr.

Las Vegas, NV 89129
(702) 240-5191
Attorney for Defendant,
Henry Oliva
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DISTRICT COURT
CLARK COUNTY, NEVADA

Ignacio Avila, Jr., Plaintiff. CASE NO: D-15-515892-C
Vs. DEPT. NO. Department T

Rosie Martinez, Defendant.

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/29/2021

Gayle Nathan . GayleNathanLaw@gmail.com
Jerome Bowen twilcox@lvlawfirm.com

Rosie Martinez rose_n_vegas@yahoo.com
Raelene Jemison Rjemison@lvlawfirm.com
Arezou Piroozi Apiroozi@piroozilawgroup.com
Mcfarling Law Group eservice@mcfarlinglaw.com
Theodore Medlyn tmedlyn@lvlawfirm.com
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