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.5"14*8. has ,}'D Cave be.dam:l o f‘ea.s&nu‘n\a L‘Jou‘r)}’ +c;
establish guin' 0¥ e pe'mn‘onpr,

NDLd ]c{’.ﬁ qo ih‘\"o ‘Hne Yeral "'as‘l’i'nnanrd o‘!\j the
O"tgec} Vlh‘hm H:H wko \'\aj macle. S‘ancl¢ruus
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Comments about the petitioner The Pe’r;:‘\-fnn'gu- v5eS
the term “Nleged Vickim  instoad of “Vickinm' do to
fhefact the Yoem “Vickim under the NRS means

someone. who soMered do to acrime which HH. has

not Su“arec‘ do 1o a crime committed by the
petifioner. HH's Teial testimony Yo Follow. Py £,

5%, 59 oF HW. Testimany Day 3tcinl Atached as

Puge 57 Lines?-25: o
o, Al right. so goo--~we talked about how --w el
W \-mPpenad in the bedranm.Did an.q'n-\inj_ku?pcn with

Tontin ou""sfc\e‘; the !ovulruam ac inea ¥ arant
trea oF the hovse?

A Yes.
Q! Wheee inthe hoose did it happen?
A. SHowen
Q';Okéll& And wheres is the shower in aser hoosel
AN Tathe cesteoom.
(1:.]'.5 there one shower.or more than one showee?
N.One.
O'How - what does 'H.‘i’— shower look likke?
A.I¥s o stand vp- - its o bathtob with o shower
nozzle,
Q> Does it have a cortein on it?
AMes _
& Al rizj\n" tell me whal happened in the shower.
AHe wovld make me stand cver him while he
Pleasured himselt or he wevld make me kneel
- C\nbl be woold pleasum H'm.salk

Pace 5% Lines 1-25: . o
Q' Ckay. And when oo wotld Kneel in the shower
and hed pleasore himsely did angthing
happen?
R.Yes.

12
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Q. What happened?

A He would ejaculate onto my tace. _

A A ritj\-\\. And wocld the wu?u be reaning, of not
t’unmn«:j?

A.t Rl‘.’ ﬂ/“ nq. . . .

Qt_f\nc\ when he wouid dethat weoid he sui Cima"\imj;:

Al e rw'anlé}ke_ woeld tell me Yo stand op and wash
myselt ot ’

(0kay. And did you stand up'ancl wash gou.ﬂww W7

W Yes

QDid Yhat \'\appen ene bime, o more than e time?

A‘- Mora 'H‘\c.n ont '\'ime. .

Q. N\ l'lfj\‘\\’, l-'lec.‘\\\:r_T‘n\ eing Yo sheow 7 w'\u""
been admitted aa 3‘3,39?ﬁnjj‘10, oknu?%’.‘[a? Yoe'd ’
look at these Yor me., P‘e_a'ie..

Do you recognize whats in 34,3%,and 467
les.
QA \What do you ce mqlm‘ze_ et tobe?
A:Bathroom
Q0kay. S0 varios Pictores oF the bathrsona) is
thet Pain?
AYes.

Page 59 l}-‘ineﬁ 1;10: o -
Q% Al right. And in State’s 38 wiat 1o this?
A "i_'l-\eawwer. & at is
g:, (Kag. And is the cordoin polied acrass the shower?
' Yes
Q.5¢ 1Fyoo poll itback then yoo can see the shower
and get in the shewer ! :
Aes.
O Whats in here?
A Towels and Band-hids. l' \
Q'Dk . Showin ou S-Ih:.'* ‘4 5“ ;:', Hu..t 4 Pie .a
thu@iu“.)hgarg?)|¥uh wh eri_ \'\‘\'E. '\*e.‘u els r.\IniJ' ?{:": is "
Al¥es. . | |
a:Ali fi't.j\r\“'. And shewing yoo State's 105 15 that clso
n the bathesom?
A-Yes .
A-\Where inthe bathecom is thet?
Al The shelves above the Yoilet?

13
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A6
L7

A8

LB 9w o LW H

A

IR TV TR SR TN 3w v TRt
Ailsfep.\aon the 5“"*‘\‘1\":&6 a‘o:'\jej"n\c "f;n‘?e‘i':( that was
v eb.s )

Nouwy as You con see_.tmw\ all that ‘\’p_s‘\-imanci,
no where in thet -\'es\’lmonﬂ did she Say when
this a\\aﬂec‘ wmardent W Pe_nec] ot all thos the
Yiest element s not me.i.ﬂwa corond element ic

ot met either cause WM. 5G¢j5a0 the ejacolete got
on her Sace arter Pe.’ti)t'\'ov\er a\\eﬁechﬂ 31\@_“&}333 hime
seld which meoms element Three was not met edher
bwecause the Yhe r_\wo.rge. says ru\a\oiﬂﬂ and/or
P\adn% E.JacUlcr\e onthe soid HM's Face, with the
M“t‘en\‘ cg' ‘@roosi’«xg‘appeo\‘wj “‘[0, orﬂra'hﬁ.'a the lu 5{,‘,
passion, or sexvol desired, tant do thal! And as to
e Sorth element 1t being committed ou}sfde_, Yhots|
not met becavse mcedent c.['egechﬂ \r\appenec} |
w The bathroom in Yhe pe‘\ilrioners home.. So
Hma‘\' A[a\v:')( \’\QPPEJ\ in pulo\fL.I\; ﬂoqwﬂw\- to 96
Yorther into the Ae&.‘n'\"(iow oF _\__e,_w_d_vﬁﬁ_b_ + .S({I:,ié
Exposure o inkumate pacts .. Likely Yo be

chserved \:nd nonconsev\-\rivxﬂ persons, Now goi'ng
by what WH. says on all nstantces she was caMled

\aac_k '\‘o these rooms \\'r-am the \t‘\lfng'\"om‘n‘ NO‘l’
once dlc\ 5‘/\6’. Yon ou"r the h‘on* Aoor OS; *Me
home Yo a neighbors home Yor help, Yhos she
was mnﬁe_l\‘\';ng Yo this one,ge_c! ar_’ti\n’nﬂ.'

Se no we P e the details given ok
Pre\lw\ In relatinn to this c\'\arg{z_. His would
be. page 29 Lines 1-25 and 15 a ched as

A%
14
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Page. 29 Lines 3-25 of Prelim:

Q.0Okay. Now lie]c.4\«er, Aid he ever have Yoo 4o inside
the Shower- )

A Yes.

(I'Okmj. ﬂmj wes H'\a.l‘ i the Pt‘.S‘} year of h'ev.ore.
the” past yeard |

A:ch\:ore 'Hle_ pus{‘(deab.
Q:\A‘aﬁ ;‘ cr!?‘\‘er “Hw_kirs\ '\‘Ime when Yoo wele
srovnd eight geai's old?

A'a\/e.ﬁ.
(:Okay. And whets~what happened with the

S"\cw ct"?
Nie made me kneel ,.am:‘ he--come-on-my Yace.

ﬁ'; ()kagn f\m]'- "
MGLORO. T o 50 s0rry.
BY MR, THUNELL

O.ZCOUM gDU say H\a‘Jt cne mole “’;tﬂa&,“ea‘“ﬂe{z

I‘m 60!’!‘1.3.
A'lle made meKneel and he--come on nnd‘f‘aao_.

Qim'(alj- kna l{lj'll'en"j*wllen Yoo 5&34}\a+l wir\a\' do
Uou mean.

A. e_\-rul\hecl h\': pr\\!c&e.s PO(‘{‘.‘S un‘\';l Sperm came
oot

nauws ‘H’tc\Jt con he. Seen, H.\\- :’im‘cj arauncl age 4

‘Hrw\“ this hQPPEned.\AI\r\{c\r\ means the date on the

C\nurge, should have been June 22,2009 to

June 22,2010 bt thats met the D AQ zJac]

“..,, pros‘ecu*or_‘; Should be as 5pcci¥fc. as
poagime In de\fnea‘}ing the dates and Yimes oF
abyse Ogste.nﬁe.s but we most acknow)ec’ge the

rea\i‘jrg of Yhe sitotions wi\erg yoomy child victims

afe in\lo\ved“.m_enﬁnu._mﬂi&hy’ﬁﬁ F.ad ot G32.

15
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43
Ay
25

26
A7

A8
A

The Pefitioner Understonds o Tl Teewaq n
the date range. o add a« year 4o '{ha Yeont and
back dates ma\(\‘ng iJr June 1).,1008 to June 22,

AEHEI011 The Pe‘\'{"r oner .\nas demonstrated. ot

*rid\ with the ‘*&s%imomj Pre.s.ed‘p_cl b H.'\-\.,\“\-\:s
mam Skacj\aeﬁCoon,Roau Lanq?'cn; and 1116. Memo.
0¥ Evidence in SuPpar”f ax Pa“’f‘l’fﬁn Hr\a‘\' +
covldnt have \nappen and didnt happen as
Yhe DAO. and HM. Keeps .Saljinf,l_aw._ﬁﬁe,

(53 NE.2A 474 479(T) 1998) Corpus deledt' conaists

a‘r o .s\nawn'ng 3 “i“\w_ OccLrfence a‘( Ve
sPeai\?—Ic. Kind o\:' injury and L) someones criminal
act as '\'\/\e cause 6!:’ e én:‘Uf'lél

Tt has been ruled not on\l.i most lack aY'
consent be proven bt must be proven Legonc)
a reasonchle dovkt even when the vickim is &

child and tis 1s dve +o Nevada not \nauihq a

Se“ ~m~stone xOr a'%& o‘} Cansen‘}. ia Tlmimi V. Ac)cuus'
1010 U4, Disk Lexis 105173 Alss “consent

reYers to any -‘ema\ei".anc\“amﬂ Yemale plainly
weludes c&ema\& cild onder l‘ln Mo
W10 0.5 Diek. Lexis 10831F. “iithe Sopreme
Conet \as steted cle.c.r\ta..\-.. . every man \s
'malepev\clf_n-l o} ol laws,execpt Yhose

pr’ascr'x\oea b V\a)fure_‘\\e is not Voound \mj ahg
'ms*\\u\ims Ii‘ormed \03 his §ta\\m.mrv\er\ without

his consent’ Croden v, Neale, ) NC.2334 2 5270
thc\f\ wa4s hever Jome Luj Pe_'\‘;‘\'fai\cr.g; ee. leo,

Deed Geott v Suntard, GO U.S. B2,

1€
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See In re \afinship 397 US. 359,364(470)
holding that the Qovernw:ew\' most prove Ceery
¥c¢_~" nece ssary ta CGhS‘H‘}U"a He crl‘ma“ be_ﬂc:ml'a
Feasonshle clouL"'.'.ie&' g_l;(;_ S, v O‘MSGO
V.S, 414, 124 (wsw0) Ais““nﬂufshfr\% l:)e+w§gﬂ‘i-83‘emen+s
o o crime [hd) most be charged in an
indict ment and Pro\lgd Yo a ;lur bez.johrj a
Tea SOAGL\& cbw\njr“ and “[ﬂarl’ena;nqiaa‘}or\s [+h8]
Can be Pra\lecj “(‘0 a JUJQ& al( Seh“I'ENCfpﬁ bg a |
F‘):‘e_PonAer'anCQ. ; ‘“ne. P_\I!c’er:;:e’,ne %h}\“js&!‘)

be(dai’\c\-d*rea.sana]n‘: AGUL“ S'\'AhAarA GPP‘IP_S in
both S*a‘*c and xe&eral Procgec};ngs. See
Gollivan v. La., 56% 0.5. 275,2780593). The standard
totects Yheee ierres-LFfrs'}, 2 pro“iec‘}s Yhe
Ae&em’aw}'s \il:aef*’hj intrest. See \nlinship 317 Us. et
303.%econd Prcs‘}ecl’s the deendant Yrom Yhe
Stigma & conyiction. Id. Thind, i} encovrages
Communhlg Cor\& fcbénce in crfmina, '|aw bu qf\lfmg
€ sncrete sobstance Yo the preSUMP"f;:n o}
nnscence. Td. In his concurring opinion,:)u:nlrce
Haclan noted that the standacd is Younded on
“a‘romﬁamer\*}a\ Valoe Clc"erMiV\a“fos\ ogr our
Soc;e:‘g thed Y is Yae worse Yo convict an innocent
hnaﬂ.”\'\\an Ys leta ‘3"”-"3 man 30“&&”1’4- a‘} X
(Herlan 13, Concorrin 9\.

The burden ot ﬁ&pme\‘ consisd o two parts
the borden o&( PI‘OAUD.-\'ion and Yhe botden o\"
ersUnsion. The par‘lua beaoir\g the borden c‘.t

ipﬁ:wc)uc.*-:on most produce enaurj\\ evidence Yo allow

17
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a Nack&inder Yo deYeemine Yhal the Yacd in
qoesXion sccurred. The party who Mieek pleads the

existence 6% a Yact not \/e:\’ \n \ssve vsoally has
’H‘)e, borden a\ proc\ua{fo'kl.lau“' the borden can 6‘«(‘-“'
Leom ane pa(’"'g Yo another. T} a paf‘h& gc\l_[a ‘s
sostain ite horden ot P(‘lac‘uc{’i\nn"}ha'\' party is
sobiect Yo on adverse ru[ina- by the couort. For
-I'I\S"or\cg' the pPCJSecu'\"fan hae the burden oF
p?'oc\uc:{l‘cn on every alemen'\f o‘&‘ the o‘\‘ ense
C‘nuNaecl-T" Yhe %c\mrnmen'\' Yrle Yo Pl‘odu(,&
Su“irfer& evidence Yoo any P‘emcn‘},n\prehﬂ not
Brfna[nq the &nc{ Yo iesua,‘\'\\e_ ;\uclae, may Aicect o
vecdict in Yhe Aexenr)aw\‘s Yevor. S oo generally
LaFave Criminal Law 31.4(5H ed. 2016 Y WL on m;a\(‘
Evidence 38336-33¢hh el 2000). |

The Qar‘"-_j\‘aeuring e burden c& persvasion (hu#

Conufhce_ '“r\a. az.*\"in:.\or ‘r\-\a“ a "mcx 15508 Slwul.r‘

Ihe decided & cortain wiy. See M&M_‘?)ﬁ'? 0.5, 3.

The Doe Process Clanse P\az_e_s en the

pro_‘;e.cu"rian Ythe borden a\_" persnasion Yor everq
element c;\.f Yhe ecime cLurgpA,am\ an\q wm tare
Circomstances does the burden s\mh- te the
c\.egcnc‘an‘f hng s"\‘umcinc\,-o\! the borden 5" persvasion
me-..“} withstand constitotional 5cfu+in«_.,.

N\ In&m—ma“[on disepesed &upm W'¥afn 4{-_»

He hext .’\'o covnts atter 1his thich are Le_ga!
Tanscence sz.b Aga'«nsx the u)efﬂki“ a\‘ evidence.
¥ Tn contrast Yo cav\mfding au(c\e;ncc,]nson;cjcmg

’o¥ “’\e t\liclen(.& occuls wlu:re_ ‘Hne iDF'Of)ﬁCU‘hDh ha.'i

18
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not produceo\ a mimmom threshold A evidence.

vpon which a convithisn may bhe baSec\, even 1§

such evidence were believed by the Ju'(‘z\.]  See:
v. Purcell; 110 Nev. 1389, 497 P24 V76, 110

New Adv. Rep. 172 1494 Nev. Lexis 169(Nev. 1504,
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did ca or heticeen Juae 22,2007 gned .
Japoarry 212014 Yhen and Prere "”’I&"'“'ﬂ ,iem“ﬂ,
Un'aw (¥ Ig, aij\cj 'Faloniau‘al commt u lewd on
lascivions act vpon or with thelbsdy.or any
pact or member therest, a chitd, ta-to 4. WK, 5aid
Clruld befhg uncier‘_ H-.g ch_a& “épr' Leen enf‘srb:j
I‘U})(ba'}\g and/or P\“‘;“ﬂ cJaculla'hg on ‘X\ﬂ said

Hus }ace,w'i“\ “\t’. intent oF arnu_si'ngiqplwa ,fng
‘*‘o,ﬂ(‘:‘jrah@ging ’Hw_ ‘us'h paest‘m'\s, o Sevue

desices oF said Deﬁ:endanﬂi‘,or said hild.

LMN.ES&'UQMM&:' act c:.t Seséi)al inc‘ecenaj ('ommfﬂez]
1 puHiﬂ. Eipo.-wre cs.: inkhimate Par-‘i‘ﬁ Yo the puepose o
ara%émj oF 3ra'f;‘¥1ji'ng the sexval desive .:\; Yhe acter ( or aF

anhy Q‘H\er pe.rsan\ when .‘Aa:’wc'n exposure is \i"\’el«':] te be
dasecved bﬂnancansm,\fng persons who woold be

atconted, See. N.1.6.A. 2C:14-4, INDECENT EXPOSURE is
semetimes 5cdnon.3mw5 with lewdness bot most é@‘m
is considered 1o be nucli'jnj in pul:\fcf. a \esaer oﬁe_nsg |
and Pum‘_ﬁ"\amf’. geneéra "tj as o misdemeanot .. Lrest
os'" Ae?ir\:"kan Omitted) {Barron:» Law ch:\'l?)n&\:j “Hh Ed
Pg. 319) | |

This claim is also based on the same
fn&ram&n‘an Preéen'*ec).supm. ir\ lr\ne_ Faa{'Ua'
nwnocence Clafm) lus Exhibits 1-4 Hat are
attached. See ExhoX Y Socidl Security
Di:su\o'\\i\g deciswn saying Qe\\\'\ahe\' \S T’\ex\-u\\ti
Dizaboled as ot chjw,'\ £.200% Yhis means interk cont

be proven and NRS 174480 was vislated.

26
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13
1

—

15

fJJ on Oi‘.be}i.')_x‘.e.ﬂ Tone 1.2.,‘).@0'4 and ]u.\uarg 11, 2014 then and
here w.!gullg,lewi.hg'unla -‘.u“ij,am] Yoloniockly commt &

tewd e lascivices ek upoa or wiobh the hm]g“ar any pact o
c

mam‘:ixr Werea ;0 ehld te-w i AL ' Sa;{]/ id l\;xe,mg
under the cge oF 14 years = Placgn andjor p L’lc’.l_ns
‘é 3 ?hl-"_ lt\‘\‘e’n'\' al.“

chucuiu‘h-_ oa Yhe sard lil's .aca.fzf‘"w
arcusing; dppesling to, argra'{'iqg(ng' Yhe \ust, pa salons, o~
Sexval desices o said deten ont, or said child.

AGATNST THE [MANIFEST) IWETCHT OF THE] Evidence ~an

e\ll‘c}cn'\'fary stendard Parmi“%ng Yhe Toul court og*’e_r
Verdict Yo order o new tral where the verdict. though

basid on 1o a"y suw{‘ci'en'{’ evidence , appears 'H_w. view
o Yhe Trial coort juclge:_ Yo be unsuppor-hr] by the
sobstantial credible evidence.. [rest ot defiaition omcHed.

16 “Barrons Law sz;‘}ionarg Nk ed Pgs 1-22)

17
18
19
20
AL

A |p

A3
A7
5

26
L7

A8
A1

LEXDLD.NES_&"Cﬁ'mir\a\ ac} a¥' sexval }ndez:enus

committed in public, Expasere o) inhimate parts Xor Hhe
purpase aQ arcu_sfng or gmli‘g-‘ng H\e seacua' c'esire oF
the actor (or o any ~ther per.s'mﬂ when such

ex Posure. 15 \ike‘lj to bhe observed L'ﬂ naﬂconﬁen'kne
ecsons who wosld be adtronted. See NS A. 202W4-4.
TNDECENT EXPOSURE is Some)ti'me,s SYnonYMad s with
lewdness bt mast oMenis considered Yo be nodiby in

PU\:\\‘&'. a lesser uwpnse and pun:\al\a“c c.,enerau:d as o’
Mi!:clement\.:,r...[.i‘e‘s" 05; Je_\;i'nﬂ-irm cilted). (Rarran's Law
Dichinary T £A. pg 3td).See iWoemation n the
Eoctual Tanocence claim as this claimis base on

Same_ P\r’ﬂU&me W\‘.

21
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US CONST. AMENDNN.V VI VITL. XY

The FFth Amendment Prov{clps n relbvantpact!

pr65er\\'me0\¥ or in.:]{r;jtmen* OE Qa Gram;\ jur'«d.ﬂU,&

Const. Amed.V:see Ex parte Buin, 121 U.5.1,12-13
(18%7) devendant can be tried Yor 'm‘;amo_u 5@ Clive

The Sovpreme Coort has deined “ih?armu.s

‘impriﬁanmw\'lf in the pen‘e'lren'*i};w-gf‘J’\ac\’\i‘n v. US, )

T
X
3
‘4 _
5 ‘GNO person 5\\&“ \De \we.\c! 1(::» answer %r Q ca‘\)i:l'al,
6lor cthecwise inYamaovs crime, unless on «
?
3
9
jt_(l) on\(d ot Yer graml Jur(d }ndi&men‘}.
Nicrimes” as those crimes “ )Uﬂ;s‘\alo\e. b.
13
4

15
16
17
18
19
20

23
A7
5

26
L7

A8
AT

0.5, 349 35"/0‘!‘5{&), Or \Dg “l‘mpr;‘sof\r‘nrer\'* ‘?a:; &
“l‘exm G¥ tj&av‘:i a:jt Lu.mc' \a.\)or.“ Ex pa'r’te, &\/{lsoﬂ 1y .
U.s 417, 4290935). The sen‘}ance. st Yhe \aw mJaq
impose.,not the sentence actoally mposed,
determines whethes gmr\c‘ l\urﬂ indic‘tmenjr Is

T‘ﬁqpfvecl. See (LS. V iflg[g'aﬂd.ﬂf)ﬁ U.S. 433,‘“’“

(422, Becavse pev—son_s conw‘c}ec) a‘ 0“31\565

puniﬁ\na\:\\e, \acj '\mpriﬁanrnen“ kor w:.are_ '“\an one
ear may he Cov&ined N G p&\r\d}reml iarﬂ,
1% L.G.C. .%“1083), any crime. Punis,\na\o\e in this
mannes is '\r&amoua, Rule_'—[{i‘t) o‘? 'Hne Fec\ﬁa\
RUlBS LS¥ Crimina\ ProceAUfe, COC}i\hﬁ.ﬁ H\c

Suprema Couvrts in\'erpre,\ar‘ »>n ot the
Cons‘\'f"u’jru‘or\a\ F&CLU{PemeJ\“ ot an ir\A\'"c‘{'Mer\{'J;c:r

‘ms?amou:% crime_s'.“ An m“eﬂ\sc (.CJ‘H\EF than
crininal contempt) most be prasecuted by an

22
22




ndictment Wik s punishable’; (A) \_\3' decth, or
(8 by Imprisonment Sor mare than L Ljeax‘,n Fen.R.
Carm . P. HadAY,See. eﬂuwmnfjgi F.ad
éggi 6% n. 29D .C. cir. l‘ji‘iS).Maﬁ‘\' o¥ thti"l'Foneu"S
c\v\arae_s at avvest was 10 years miniviom, the
res{- wete 26 +p |\'¥a.So Pt’.‘k)rfoﬂe.R no w pPoses
Yhis %Jesjr\‘an to you were's the l'hclfc‘\‘me?\“'? No
ecLua\'s wronj\uj here th\:mh.

The s*cr‘e cant arque s does no‘t applr:, b o
them  when # does apply to them throvyh clavse 2
N the 0.5, Const Amend 6. That is the Suprcmacﬂ
claovse which is app'fezl Yo the statec ’r\'\rm:gl«
13he 14tk '\Mencl. oY Yhe 0.5 Cams-‘.TLgSuPremaj
1]states that Federad law and the 0.9, Canst. are

.15 \c.w c:sr H"‘le. ‘m’\c" \“'\a\' any S'\‘a“‘re lau) n COhSI“ I‘c": _
16 with ‘Hnam wust tjieu.Bcggcj \L. S:glgjl{g C 'Q;;p,.i%"S F.ad
17t (e 19900, :
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U.S_CONST AMEN) IV Y VI Vi X%

The Eighth and Ninth Circoits have adopted a

‘Fauhpal“\ +P_54 -Yor Ae‘}e.rmin‘ ’Hwe coerciveness a’?

lan Mlen charge.The court mzs‘ri (Dthe Yorm of the

inshroction Q) the |eng+l1 ot deliherations

“Fa“owinﬂ Hﬂt /Jl/en charge;(ﬂﬂ\e ‘\’é*al +'ime_ 6¥ :‘urz.d

c]a‘i\ae_ra*ion_s,'anfl (1) ndicia o¥ pressuce on the

Jory. See LS v. Thomas, 9t F.3d 433 $95(33h cie 2015),
U5 v Freeman, 994 F3d §93, 9046 cir 2007
The pe\ﬂ-(one(‘:&’jurg qD'{' He case handed
over to them on March 14,1016 sometime
ahar lunch appox'la*emltj,whfch was atter all
_CIOE;EY\C\J] ar‘qur\r\en“rs. On March 16,2016 the
jury sent a messuge. saying reached an
agreement on 7 oot ot 10 and Hhe O'*’hé’_f 3
counts the :]UPLJ were ‘\ung aV\,‘H\fs was
admitted as courts Exhbit 2% and that 15
ctrached as ExhibitS. Sometime er Noon
the jury got there response and that was in
'H’\e i;alrm oX? an A//en C\na(‘ﬂ&. wh:‘ck was -?i\ed
as inatroction dNo. 32,

When ‘jr‘anurﬂ Wwaos qiven the Allen c:l_r\arge.
'ﬂ\eg were '*'o\c} H’\eg wefe. ‘Hf\fT \oes’f peop[e ¥or
Hhe. jo\a and told which ever Yyou were Vo'Hng,
‘It gou adesre are. on the side corth lrf.is Votes
You need to reconsider yoor vote and go

with the rYIajorf']rﬂ.TLfﬁ \oasi&:qng told the

2
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'JUrLj your deliberations wont end unhil you veacl |
a unanamous verdict on all CoUh'Jrs,Jrlne_ ju‘rq
went home. sometime Cx‘?‘l‘cr 5pm on March 16,20M
ﬁanA came back sometime Mer Sam on March
14,2016 and veached o verdict aPpmxfa*\e.mlﬂ
iP.M‘ 50 the jurq delberated maybe ansther
7 houvrs apter the Alien Charﬂe_ Thisall

was @ter the jury members said during Voive
dire promised nothing could make them Change
Jr\r\e.i'r VY\[Y\A_‘) Once ’H\Uﬂ W\a(lt’, I\' UP, 40 'Hnes

lied becavse that verdict shovld have been
“qu, same. 1 he :\urld was CDmpe[ed bg H\e '
COUr\' ‘\‘o Cl'\ange their minés,u.s, v. Rebwng on,
455 F. 0 435, P34 (9t v 1990 coercion w\wen, N
Wdi&iec\ Men cLarﬁe‘ hu&ge twice aclMonsted jurcj _
e mimr-i‘hd Yo gield Yo mc{ar{‘\g bt never
acddmonished majorl\g Yo Consfjer Hie\Aina to

BB sxnwooowo

w{mori’t\j and gave }ﬁnpres.ﬁ[on huna Jory was
onpatrictic.

The Sixth Civcort has steted Yook 4 'Mocli&ie,c‘
N\en c\am'ge W\GS\‘-('D ina\\)(l& 3t\ne_ ('-emivu!er ‘\\\a\

no yoree doo\d mevely acquiesce ‘wXhe majority
esveaspiton, N nck wkorm jurors Yhet they ave

Teo‘fwec\ \o aavee . ['Z;)A\re c‘\- \’.\&“\ m}or\\g OV\A _
miner iy jurcrs \e reconsider Ywer Vosi\-{onsi(“(\

wok advise “‘&‘\ur‘i IRY \\e.ij are Yhe ov\\\i‘ one s
e can decide Yhe case. and (B ack ask Yhe

\uttﬁ Yo consider Yoe e.x:*erna\ e‘(‘V eck< of Yier
'\wﬁo‘\\f\\g Xo vteach a Verdick. dee U9, v. Beka,
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910 F3d B14.520-22 (0 cir 2008)The peditionese |
Yrie\ coorY vislaXed Yaree o‘ Yhe dhove S
the MNen c.\\c\ﬂae. given Yo Wis ’\Uta-‘*\-\is violates
\?e,)c"\\'\onerﬁ xioghts, See U_i_m_\hy_n&:, 729 £.ad
174, 1900 cie. 2013) coercion wWhen Ywadge gave
moaale.z\ k\\en c‘_\"\aoae \ow‘( &a‘;\ec\ )to a«)man;s\\

&‘d‘rors V\D\' ‘\‘o 3\\1‘&. U‘) %Cﬂ?\ﬁcicn\'\aus\ﬂ \\e‘A

be\‘u;s and ’t\\al(\c..'\\ure o reach a verdict was
P&Vm;eé.\\)\ﬁ.
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TRIAL COURT VIOLKTEDN FER.R.CRIM.P AH(B)

\MP\"&OV\M&“* oxr. wote Yhan A Yeot, (ﬁanrﬁMe_n\'

S. (0

Fen. R, Caam. V. '1"‘(9{91' a¥¥en5es puu;s\na\n\e_
|0|.3 Aea“(\nf e_ac\{\ S\\Ae_ a“owec} 20 %Empefem‘)‘\'arq
c\ns.\.\cmﬂe Q;Qu:m nonCou?\\'a\ a‘&et\ses ?un(g\na\n\& \3(1

ﬁ\\cwec\ Lr um\ rS(e.hAaV\‘\' ot c\.e.‘e-_nclan)r 50(?\'\’\.(5
a\\ow EA 1D;gtar asXNenses \)unin.\nc.\n\e. \Dﬂ _

‘\W\PriSQV\W\&V\*A A yeai or \&55,&&&\\ siAQ_ 0\\owecl
2. The pe:\i)tioners )ﬂ'ic\\ coort violated Yhis
“'u\e_ W *‘wo Lumj_‘;, .I\' eave. \acA‘\'\ siAes 3
C\‘I&“&V\SQ_S S0 ‘“\e. ‘—Irﬁ"‘ \Iilj\c{“on come s bL&
Wwau a¥ %iv;nos *H-\e_ S\'a:\e ‘*wo(ﬁ mer e Ct’\c;“enges
Yhan allatted \)ld \aw and s Se‘conc\ violatian _
13 Yhek \} eronecosly reduced Yhe petitioners
a“a‘HeA amoun)f b(j lfu_lo The pe‘\';-\iantr nevert
OQTeEA "ur \\1& s)('a"'e *eo Lle} mo'ra ‘\'\nam a\oﬂ'ec\
Yor Yhem.See DS, v. Bruns, 473 F.24 555, 56061
(1ad Cie 1959 SQee clso U.S. v Munoz, 15 F.3d 3% 318

n. {5t cir. 1894). Thia 16 & violetion o) Sederel
\c.uJ ahA Onld ﬁ““a"\‘e. \c.w H\c.’r a“owcr UJ"I&"" 'Hne.,
*\-r(a\ coork did Yo pe:khmne(‘ 15 o vicekion &

the Supremecy Clovse n the B1 l\menéme_r_\*.

Brood v. Sealuika Cocg, 45 F.3d 412 (9h cir. 2996)

Bnder Supramac«d C\ao Ae,X.eAe_fa\ \ow pe emota ﬁ"'a‘\o_ \aw
el"“\er ‘“‘3 express P!‘dvision] »)Lj ;m?\l't‘_c«‘\'t‘am' or L’)(j CQA\RJ‘
l’)&:\' ween ‘cer)ara\ ahA 5‘(&'\.’& \au).
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USE OF HATR DNA THAT BAS NO GCTEN
VALIDATTON U5 CONST. AMEND.
VLI XV

The vse o this evidence renders Yoe petdionees
brial “xrum!amew‘fa“ﬂ AV not on\g becauvse their 1

scienhiic Validation botalso doe Yo Yhe Yact not all

chL\en:;& was Co“e,c.')(ca\ \ram Yhe a.“ eﬂerl Crime scene.

Yhese booth viclated Yue pe.\f\t'onef‘s due process rfg\-.’ts.

Bolin _v. Bakcer. 2015 0.9. Dist. Lexis 196218, The ‘w_’([f?uner
has indoded two(a) ar\'ic\cﬁll\\"\icrosw?fc. Wair
mmPairimn‘. I\Trum‘! b«Amim'b\'fa*ioﬂ Ki\s Obama's
Focensic Evidence R_e.\iu\ni\(sﬂﬂ E“cd‘\s, these are
Ll‘“'uAI\P_A as F_‘h\mbi‘,(.‘: ..6_ tl_ The X'n‘rs‘\’ article goes
on ’to :\'a“( a\f_)oux' \now many Pe_ople; have been .
conviced due +odhis “\-e.s)ci'mj and haw the NAS Repord
r‘aU‘nA\td critizized Wair analysis Yor \qc.king ‘
Sc{cn)(&fc \la\ﬂa’n‘om;"\‘lﬁs article also talks about how
mony 50 Yar have been a:;\:uc\uud wnocent ssima which
shows how &-a\’tﬂ Yhis S(e.s-\'imd 15, Vhese Aelicles
were prfn’rec\ in the 201€, Janvary 15sve o‘ BrEsDT
Criminal \ega\ Newws. :

The second arkicle goes on Yo talk ahicot Wow
Uhr‘c\\‘um& haie '\'esﬁmg,b{%vmar k‘omA s\wgﬂprfn‘\'
ahd\l._\sfﬁ and a vmjor}iﬁ Aq net match the objac:\-iue.
Yest & scienhiVic V&\.\-l&{)ﬂj.I\’ shows those mcs‘l'\td
come oot o:f Polfce_ clepar‘\'man‘\' r:of\‘\'rolc& crime.
\abj.T\m‘s 5Lowf. ;\05{'&.& 's no¥ served \otd crime

A
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Ao I_a\o.&‘-Cc:_n)t‘.ro\.\eA ‘mj pb\Fae. aapar*'mevvts.j} JU:‘[‘

shouts stcdes prosccotor does not care either,

T was also stated in Bolin v, Balrer. 2015 v.5. 0;sk.
Lexis 14219 (Dick no. 161-1 o 18-21 . BKk no. 169-1 ot
15“154)“'“1&13 also noted that Wear ane\xdsfs 15 Llwﬂh\‘d
sobiective and Very bimited in '{-'.'_.w'm& Y ‘aefmo dble Lo
\‘Ae.n-‘c:¥3 e soorce o¥ a 3i‘uaa hair or Yhe race oF
Hoe haie's donor™

\I\n\t.“( \'\m& a\ﬁb skaw's if: an c]c;e.\n SE ,O.H'arneﬂ
who does not 3e'\: Yere own “eﬁ‘hv\g clone on Yhis

*u?e o evidence is Yroely ineﬁe_ckue. assistance 0‘(
toonsel Case they are more than \ikel \a“(n\c! an
innacent man aet convicted ot *r\‘a\,ﬁ Sr\neld ao {'_o teiel
GS 55 w\na‘} uylfmpper\ech in '“\r_ Pe,“‘\'(omers‘ Cafl)eﬂSae_
sheickdand a6 v.s. cb (46104 5.k 10505 Lind stad b vy
Keane, 131 £3d 1411 cir. 2000} 8ims v, Livesay, 470
V.14 15350L cir. 1),

N _
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The Yerm " Pra\iw&\qara \«e.a:-]ag“ w s
context ceXers Yo proceeding #oa-nnau:d called &
“Pre_limi'ncmg examinction, desctibed wn Rule £16 oF
the Federcl Roles of Criminal ?roceJure.FeA.R..CrIm.P.-
L. See alse Fod R . Crimc?. 5 Advisery

[Commiree's Note (190 Fad- R Ceim. P. have @epera¥a

provisions &'or tial appesrance and Pre\iminawﬂ
\«earina}u\\\nougL both May otCol in Same-
prcceeclincj‘-\\\t‘a rc\felﬁ lnappens becavse i-\- o\epriuas
covnsel o oppor‘\unf-}g to prepare Yor prej\'migarg
Learing.

Fed. R.Coim. P. 510 see aleo 190.5.C. 830066 AV
Yhe preliminary \'\ear:nﬂl\\n& covmt determines

whether prolna\e covse exists at the fime ot the
Learlmj cather Yhan ot Yhe "ime aX’ arrest. This means

et 1< not the time to add or mod qu CLarcj.os

1:' am] wlr\en ‘l‘L ncpr]ec) "fq l)e a'one_ S‘\ou” he c’one
in dicteict C.our‘\‘.P-re_\u‘mfnana ‘\ear;ng is to see ir'
there 15 pr‘ohala\e cavse 1o continve with the
Case Aas: Llﬂmraecb‘, |k ﬂo'i' l'\' s‘\ou'cj no‘} lt)e ma‘h;fpb
S0 i%‘ con l’ac .Bouml oupr.wﬂ.,Llﬁp F.od
19,910 (6t e 1473). Whart shosld have beon done is
m the Pe{l‘h‘onegs case 15 that the case be

dismissed and cexiled onder the proper c:harging.'i'a
l::?nA a case over a‘r‘(er maclfx‘jing them shows Yhere
was no"[ enaualn evfahenca 3?m ‘\\\e. cL"araes as was.
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OATH OF JWRORS NOT DONE PROPERLY

Not on\lj s thisa 5+'ru¢“ra.l ercor bot its alss o
Juru‘ﬁdic"fiona\ delect. hs o sxrafg\\‘f Yorword issve Bhe court
had ns jJuel sdiction Yron Phe trial cosrt to the Nevada
Supreme Coort ta S¥om the j“‘]ﬁ ement Dichrict (oot
Yodge Susan K. dehnson had no Ivisdiction Yo issve anyg
']uJﬂe.me.w\,as Yhere was done May 10,301L, w the Eigiith
Yodicial Disteict Coort.

Recause the stete De.vv‘l'g DA Michelle Jobe sad
Pe’_‘\\‘\'ione_rs eounsel l"lanfo"ue.‘ B. McNeiil had o c'uf'g to
bring mootness Yo the courts attention There was an

shvisos canﬁpfr-aad between Yhe covrts oﬁfcars.

Iﬁr‘é AN \Vicense Comm'e V. Ea&&a‘rgrch U;S.'J?;‘K,“l"l()

(1995)) Arizonans For OFFicic) Emsl'.zl« v. Arizona, 516 0. 4Y,
L& (NYHas),
Fos “\er,‘\nefa Mece is an obwiovs ervov '}\na\r choold

have been cained on divect ap peal. This steveked errar

L‘amporjts with &grra\ V. S'l’aiﬁ_‘_} 55 .34 11‘!71’ 1lcelreis)

(X not c\frec."‘lﬂ thaa “’(!: a:spi-ecie.s c¥ comMmmon orfca\'n\
b " .
Buorra re\ia\ oa NRS 16.030(5) and NRS 175.021 a4 a

be R . . .
Voira dire 145ve where the. jory was reqd ired Yo recieve
“. .
"ra-‘l\ “’\tji.ul:‘je. of Cour* Cio_rkS\na\\
Hemation Yo the :)urors Su(ada-&&.“q e Lollowing \mm-.'.
Do gou and cacho you solemnly Sweear o a¥viem
under pains and penalties o¥ perjury Phat you
will well and trvely answer gl questions put Yo
wew Yeoching vpen gocr stk cakions Yo Serve as
jerors ia the case now pending betors Yhis

coucX so helo uev God % Neyt'?

edminis¥er an cath or

3]
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NP\S 10070 reads as Yollows:
% ‘fam\ as the | ur is completed Ve ]u-.\qc.“srﬂae

es clerk administer an c\a-\' ad -&rm‘.‘ho'\
Ao '\'\\e junr&.. " ﬁubs\'ahhallq the Yollowing Yorme

sAAQ 8D O ADBE™ 8 & b an

Do you and eacl‘\ ok -_;pu sclemnlg swear that yoq will well
and tvoel Wis case yhow pending b Xore hia
ceosk ,amiaa Yoe Verr]ud‘ render acear Amg = the
evidence guueu\ 150 La‘.p You 430&'

NRS ].75111 0&*\1 ‘ 3\:?0\(‘5 rec\c‘ﬁ as ‘;o\\ow.‘s:.

hen the Jupy has been im ane_\a! e coust shall
adwminister ‘h\e_ Yoloroing Saf\\\'

aafNam v nsa Aad v® A ) & n

Do you and each K yow selemnly Swear thal gou will well and
’true\g \-r5 Mis case, now pmAms \oe‘-or.a s coer ’t, and a
feve \IErdu.‘\ re.n.ler accev Au\g !(‘6 “\e t'_,\ltc\ena.-.. qwen,&o

‘-\P.\P %01.3 G-:.cl
NQ\S 0.0A511\Md) read < as xollou.:s:

“Sha“om impases & doty Yo ack.

NRS 16.070(1) al\ows bor Yhe cathh ko e administered by Yhe
Nudges clerk or Yoo Tudge ok when gou look ak NRS1FS.441
which is Yhe Oath of the Jorans % aags the court SUALL
abministor Xwe O, NRS 135:111 is Hhe conbeolling statote
when ik comes Yo the Turorc Oalh- e vpress mention ot one

) ' M A
15 an e.\u.\u:;ion u\:ana*\"ner. , Lgmkfﬁ' \j. ﬁ\u.sc\&\h& WNewv. UO

L1l Galloway V. TebsdeW 43 i 13,26, 422 Pad 13, 26

A9, Tw his Mc&rex, u)i‘“‘l “S\'la\\“\neing mahf)ﬂ‘\ﬂfldab‘The_
C.ouqu S\\a“ aclmini.s‘\'cr ‘“—v& ocx\\\, NRSO.0BMUMd).So as
Lou Can see in Ye statoYe Sor the Jurors Outh Yhere is no
&w pmm'sfcn Yor Yhe courtclerk Yoadminister the Gath.

‘n\e_ COUr\ 5 \n\crpce;\ea o Jf\'\e.]ungg,.(ﬁe_&
G—enefu\\(ﬁ NRS TH. 035 on\g Yhe court can GLLEP{‘ a \aa o¥
gus\\g\ ¥ Yhe covrk ¢ \\\.e\ltrﬁ adrainistered Yhe Ga‘\:\n The

court minute s Yor March 152016 and Mardh 8,2016 anly

SCle the “prosper_’(iu: pane\ :swarnw, what Yhe minvtes

17
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dont show is who administeced Yhe oad\ and what 0edh was
adwinisteced Mo there is no Transeripts onYile Yor Yhese
Ywold) daﬂﬁ o Yor March '1[.,101(..“&]00(‘\' cefortecs are
requiced Ya cecord pmcee‘d?gs& Verbatim, 14 U, 5. 5750
Lot the Yailure Yo do <o does not require aper se vole of
reversal. United Skeles v D.o‘glg NE{ARY ‘l‘i"l(),l‘ii*t'-} CTHAN
Was Yhere ever a constituted Jorg? (and) did the \)Eosecu-‘(or
Aepuj(%,imti Ye Detense a“’ornu_.’ Monia‘,ue A Mclleill esq,
violate the rules oF candor in Nevada RPC 14. RPC .4yl
\03 argquing a meoet casel In other wonls,i‘.: Yoe jury Yeieer
& Yk Bidad Lawdoll exist . Ynew covld nok have Yound the
essential elements ot Yoe crime begond a reasonchle.
doubt Jackson v, Vieginia M43 0.5.30F 314 9% $.ct. 1791004,
“emp\naﬁi‘s in Oriﬁinﬁ\”cf'\c\\\alr u.ﬁg*_c:ql!.')‘i Nev. $3,5(,%25 P 1)
Y3 ) 5713(1491),

This weold alse har the next S’c?_\a onder NRS 135,141
because thelury wmay not Wave been given the Octh

pro p‘"‘l"d vader 5\@\-'.:“3 This naw become adue isdn'd"‘oﬁ A

1550€ and \-raul tpoa Yhe cooet NRCTUY 600 FRCIVP LO(hYS‘Lw
As stakesin Martine z V. Tllinais.“d eopardy doesnt attach

onhl Jur!d i< sworn 13 S b 2000014\
TNe court cannot c\'\auonae the ‘\mmc.m‘p\\, as \Ys deemed
cowrecd.See Bravnstein v. Slde_ﬁlld P.3A Uisbwoon) and 179

PhA 2 U5 RIS US. v, hnzc.lu-ne,%su F1d 225232
l'ﬁsi'\;z}\nu\:m v. Ush 756 F2d 1942 2995 (9kh i .l‘i.ﬂ‘;us.ﬁ_'\l.

WeMman, 607 #4298 ,286l40 SRR AL VA T Zﬂ'mm;e“cx:
wrL .24 1) ;Hh-\\n air. 19316).Tn other woeda &'s Yhe \aw o
the case, jee Aohe v. Swensen }361'7 3. Lt’.s(g,‘-t‘{sj‘ﬂ"lll“ﬂa\ with
aooreval Yeageo u US 58 05,116,125 5.0H 2306(1ees).
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aagins* the ‘}ran.scrfp%._] hiess v, Rgppa-ﬁ’ 59 WV 1509,
1‘:?5). %1 p.2d Sll‘ib‘l',;r\ the Pai'l’ aPPeal ard \nfrit ¢¥

Hobeas Copu.s(?o.i\' CO»‘IVEC"fa\.‘l\ ._Mac‘ne:-‘ as El‘nnm“__ls

\When Yoo look at the tuwo ‘“\eﬁ do net match each
other, one or Yhe other is « Yelse docoment on -
Ble with Ye court. I dhe teil Yranscripts are
xa.\_se ¥ means pp_\"tlrfanefﬁ Afrac_\'appea\ was

base a&‘% c!F xa\.se clocumef\‘\'s,

BRSS9 woo LW}

—
=L

y So b =
R hRx!

- BRURBERRS

39
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leavrd Minstes Yoom Manch 13,201¢ and page 10011 Ay
the '}ranscri\‘r\.s Yeom Haat r]ﬁa e Exhits _8_&/_‘3_,_19




m—
-r

» So Ly —
E O-O};Sﬂc\%n\‘

%b

A7

REORER

u%bf:"é‘ O AT O L o

A\H!é kofH Dg ]UPESAiL:\ibﬂa! an[[e.gge.

B‘d renc‘ﬂf‘;mj a ju;’aame.v\‘l‘l Qx caur“' “\ac;‘nt-ji Vl¥ .nojf

expressly, debermines s jun\sc\fc'}'on over botl. Hhe
Par\'w,s and the .Suhje.r_\' matter. Stell v, ﬁgfﬂ;g_b, 305

US 165, 174-11, 59 sCy W3ias),

A Jud ewment s void & the coort rendering

3u‘lc_]p_men‘\- lacked jorisdiction. .S, v Bogh OMsmehile Tre.,
a7 P24 (87, 661 (Let Cir. 1990), and a void judgement is

one where the covrt did not have jum‘sc\f‘.‘\icn over
suhyect matter or did nol have jorisdiction over the parties.
Roclk v, Ro gls 12Y Va. 42,95,35% SE 14 75(,154(19%7).

A \ldeudgernen-\ as c\\ A’H\gm,‘.\\ul kraw an erronessS
one.-isJ‘t.rom s ancph‘on,»a complete nu“i}g and withaut
teaal eYbct Lobben v, Selective Service Sgstem 45 F2d 645,
L4a(1st Cir. 2972 R woi Juc‘gemelv)« is void euen prier to

re_\lersn\ alle ] sethern Fiv Maci Lngere

Us M4.HL 8t 110 (1920). Thos | ne court can cov#cr

juriac\u‘a\fon where none ewrsYed and no court can moke o

\lou.\ pro ceedi g Velid. 01d

m;ﬂunuusa 1, AD U5 &, 1% St 2136 (A40).

There exists no Yime limit Yor faising a LLa“P_u'\ae on

:}urm:.\tc.’(mna\ ﬂc‘ouml 3u4)3e.ma\¥§,\naw_ hheen Vacated
‘\'\\;r\‘nf.w\ Yeara a!t\"\:er Eeing renc\ereA.S‘:.r_'.Cra.S\nig s
Rradikceet Co, ML 49500 Cirdcert denied V5 US Q14|
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9Y) SC 1300, 10 Led 1d HIL(L963). N veid judge ment canbe

C‘m“é.hged A ana c.cus"".Q[t_J h[gang ﬁ!u&ug.l'.‘iupm.,

emp\msf!‘a aAAeA. ,
Jostin OdeMt l.amj‘;onl c\_\a“ewges Me Yeral covats
\)m—\g durisdickion and Sul::\ec_“- mater '..?u.-s.'s’Afc_Jt\‘nn.

The p&*i*foner in Yhis case Jostin Odell \.amgsrmc‘.
Lanf)‘corA was hoen Aogust 1.19%2.

The Plainki® in Yhis case was STATE OF NEVADA.
STATE OF NEVADA wac ihr_orPor‘a‘\'ecl w 1964 “The State's
;nmr‘par‘a“fm\ began with a propesed deMt o} Yhe

Nevada Constitotion Th was pot behore the people
c‘ Yhe Nevada Terri*arlj Yor & m.\'ikfi'r_'c.‘\'fon \IO“L.Upm\
atelly ot Yoo voting,the Nevada Constitotion was

: rc\'hkier.\ and the 43aver'nmlzn+ oF e Stede ob ﬂcuada. e S

weerporated.

IC\ Argpments
HoweUaf, 65 the &.\»ollauinﬂ argumcn\'s demonstrate ,‘{\ne

Newada Constitotion s void and, a5 a mattes o b,
lacks il \e.gr:.l au'{"\ori‘hﬂ.Su'bsec‘,uen'lrlud"Hw_ weorporatioa
cs H\e. S*a'\_'e a:‘ MevaAalbacer} upna o c:loc.dmél?.n‘{”}ha'hvaﬁl
\&Qa\,\g nonexistent as o Pm’nj.

3¢
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The Nevada Constitotion was Ara¥¥eﬂ by a

panel oY peoile chosen by the people o the Nevada
Terr\’cor\d."\’\\e Nevade Constitution was then dratted
ot & convention thet caesm went From 3u\5 ‘—\)14{5‘4 Yo
]u\\d 1%, 1%064, then put Yo a vote in sept. 19LY in

whick & was rediYied. Then the pres{c\ev\st & the
United Stute, Aacakam Linceln, on Oct. 1, 19064 broug‘n’f

10[the Te_nri\-wq o Nevade ints the vnion. The dratters

1

oxf e constitotion covld not si‘mplud imt)ose Hheir
proposed government upon the \se.o-‘jle,c‘; Nevada

, i?) Lul'j(\'\ou\’ '“\eh- con Se'n‘\‘, as no ga'u'-erhmenjr &’ormc&

14

15
16
17
18
19
20

43
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u)i'“\dif‘[ "\\\e will ot 'Hr\c peop\e \S \t’_ﬂﬁima‘\t(set:ﬂ;aam‘)\e
*o the CDnS*l"‘(U\:l\on cx '\\\L UnA'eA S*a\e.s\.‘:m-.ﬂ{s
reasea, as & matfec o \egi*imac_tj,"t\\e, Nevada
Constitotion had 4o be ratidied b-.j the ?eo‘}\e o‘ Nevada
ior i\- Yo Wave \ega\ 'S'\amhnga . o :

Tw 1664. the \\\e\ma\a CanS“\‘f'\-u*l'r‘un‘s ra‘*fh‘ca"\‘an
was puta vote. The legal and contractod) question
»Pcse.c\ Yo each voter was not whether Yhe Constidution
and 9o verament Yormed Yheredt shoold We im?m;ecl upoi
others, but whether Yhe voter appeoved oF such
ﬁauernmcn+ b.eing imposec\ opdA himselt The votees
were nat as\(ed"or Ins"anCt,wkeH\cr the Me\lg da Const.

and Qo\le.rnmemjc should be imposed upon the people o
Ca\;\o-:‘n\l' Arizona or Utah . The Nevada \oters had no

\ega\. standing Yo impose & government upon the p e,op\L
¥ CalYornia, Arizona or Utaw . The pwpl& o Nevada had |

37
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no legal Standing Y wn\'mr_*ua“td bind Yhe people. o*

Ca\lYornic, Arizona or Utdh 46 a cdove.\rme\r\)t ot of theie
BN c_\\oom‘ng.Tka people oF Nevada could only choose a
governmenk Xor themselves. could only accept Yhe Yerms
& Yo Nevadea Constitotion xor Yhewm se_\ue‘s‘

Se prbpar\lj““\e qrue.q‘\'fov\ put to the voters in 15640
was whether they themselves consented Yo be come

QUL:]e.c.‘\:s Yo the ihc.orporcd‘u) Qouafnmen',‘: Yhat the
Nevada Constitution described . The CLDeSJn'OV} pot +o
Voters was wk;‘t\\zr -\-\1:3 az_ce_P‘\’tcl Yhe Yerms o) Yhe
cgn‘\rad:,gor Yhe Nevada Constikvbion was a Con\'rat.\'
Aur.ri\afns e l‘lh\'\‘\‘.‘) cnd dities o} +wol) pa.r‘\'fe.s ~-the
Qeople ot Neveda and #ts proposed government. The Voters
coulcl cnilj accept the \'r_rms a§= Jt\\¢ Qon‘\mc\' ¥9r‘

‘\'lneMSe_\Ueé‘no’\‘ or others.
_T.hd&:;_

‘n1ere_ i5 no recard aX who voted W 18LY4. Roatever,
WomenN were proLfLsﬂ-pJ fcom va-l'.'nj.ﬂub,anj women liuina in the

Nevada Terrijrorﬂ in 1864 Wed o sanernmen+ imPaﬁerl epon them
without theit consent o conseltation. Blacks were nat
permi“ﬂ'ec! Yo vete. Thegtes were involu»&arf's 5uLjec‘l‘cc] Yo a4
saugvnmen‘} not & their cion chaasing. The same is teve oF
Native Americans. fersons onder the uge ot c.«JnSevl\{’ were

OISD etr_lu(lecl.
This \e"t anltj white males sver the age a\‘ consent

who were cllowed te decide Yhe ches‘\‘fun o% e Nevada

L onstkotions tn’ti&im«\-icn. As women coripese more than
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{"ip{g percent ot any given Pcpula}(om males were a
minavi-*a.Can the low li¥e- ex pectancy XO/‘ people o that
Yime, persons under 4he dge & eighte en(19) like\j composed
a \urgc ?err,en“\'nau o Yhe p'opu'la.’t(rm and were also
excluded. Wlith the Voting .Svﬂmen{' Yorther narcowed by
Ye evelusion of Native Amescans and Blacks, the
Nevada Constitution was catified oaly by a small, Sma"
minori}g o% Ye Nevada population, |
Fur*\\w, % iy onknown how many o:t‘ the small Mu‘noe;i*g oF
He Pcpuiahb.\-wi.i?h males~wese Proper[a wvormed oF the
Vote. I"lureovel"ex H«as‘e;n&ormed‘ dis not Knowa hew many ¥
Hem met The \IO‘['imj ceiteria ; 3 any existed.

Itis "wa}\:\«:, vader theae ciccomatances, that aaly tenlio)
peccent o Xhe Nevuda pepuiation voted vpon the
Constitutions Pa{'it icatioa. OV Yot swmall mina'rf“‘cj] nearly hat?
could have voted aﬂa;""{' tatitication. So in the 3riml

analysis, tHaverg well may Wave been that coudhly Vivels)

percev& oF the Nevede ?opuia‘“on,c.omposél‘ em_c‘uf'aWe_\nj og*
white ma\.t‘a’\rc Yed to ralﬁ‘fg e Nevada Conshitotion and

‘nmpas‘v_ a gnuernmev\{' oF Yeic c\noosinﬂ vpan other white

males who \!o“\‘:& dsafﬂﬁ‘\' m‘ﬁx (c.a‘\io'.'l}upon white males who
AEA na)( mee“' vo'\‘ir\g cr!"\'eﬁg"upas\ women '&!.C.\U(]tj ‘mm

\lu{':na}v[)o.\ Blacka excloded -‘-rom \ta‘i-fnﬂ'l upon Na-l-n‘ua
Americans excloded Yeom v&{ngiand wpon persons unAer the

bye a“ conaent who were exeluded )rrom """'"’I‘ﬂ'

Co v

A small | small pcrr_e_n&uaa 2 the Nevada population
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20 [CatSacnia, Rrizoan cnd Bral without Yheir consent, the

approved &% a government and imposed ik onwllingly vpoa «
larae. mJ'ariia.SuJ\ a radNieation is not democrakic, T 11 net
Vokid . Tt does not meek Wee very baaic nYernakional
standacds, TV Jimemy thr‘\mA been a\iuc, he woold-have
condemned the vote in the Sl’ra.'lge.s‘Z Yerms,

As Suc\\J becavse Hhe Conatibubion o} the United Stubes
spe.c.ixiu\\\g states that ne qevernment Formed w-‘“n'ocl- He

will 6% the peogle s legitimate, Yhe qovernment arigineting
Peom The Nevada Constitubion held no \egl*‘lmq\’e_.
au‘“nm-i'\:d.

Bt wmore 'mvor‘\'an-“tj"(\m-‘ small minaritu ok white males
n ABM who codNied the canchibution only o) au‘l"(\av;‘\'n to
acceot The terms 6% Yhe conteack Yor Yhemselves. Ae the
Neﬂndc\ Cons"“‘u‘h‘m\ secke ‘m-’t\n Céh‘\'racxua\ Yerms \.w;\"wv,cn
‘“\c. people__ CmA ‘Hu’_ aovg.rnmt’.n*, l(\«a:.& rc-:\'-nxjina SuL (3
contradt covld dr\\g rc\&&'g 1\"@ “\emse.\\leslac.tap‘\' _-\\sa
ternis Yoo themselves. Jost as the mocd basie leaal
principles probibit Yhe poople & Nevada Yrom "‘:{H"“‘i a

Consthution and ‘lmPoei’mj & govtarnuev\‘l' vpon “-&r_ peeple. ax'

Same. Princ p\e_s pmHlﬂ z small graup ox Voters Yeom
;hpaﬁtmg a gev eramenY vpoa the vast maioerty withoot Hein
consent or COi\.‘:U\*Aﬁ\‘fu‘.\.T\\EB' held no \eﬂa\ au#\nor'{{g Yo
rr:\(‘n a consttu¥ion and impase & governmcn\' inva\ud_r.r[\(&
upon others ang mere Yhan they had leqal au-nmrti'-"g Yo
Validate o contract 2nd make 1t ha‘nrlfng Upon others
withoot their consert or consoltadion.

Ths, by the me st \-um‘amen*a] princ.‘p\cs n\. contrack
law, the Nevada C_nns\':-\'u)(ion,ra)c{‘;icé oadec Yhe most

0
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debiovs ::R‘ cireumstances L":l a small elite widhout \egal |
avthsritg Yo bind others or inveluntar iy mpose a

5dvefh Men+ upon b‘*‘\c("i, 14 ‘caa”g \IofL\. AU\A wfj(\n ‘H\¢
Ne.VaAnC_unq'\'f#o*{nn \Iofz],'\Le State a" \\\e\m:‘d,hs an

incurpam\'pA ux‘h‘l‘g, (a noneXistent.

Nevads Congtdotinn Void as Contrack

Petitioner Justin Langbord was notalive in 1844.1.
did not ra}@g Yhe Nevada Constitution . Even assoming that a
select Yew white males in 186M pc:s.-jes.secl He law ol
ku-\'\\ori-‘g to approve o conYeack and impose tts conditions
upon the Vast mayority o Ve Nevada Popolation without
heic conscn'\"worne_n,Bia.-_k.‘s,ua‘\'c_ve. Rm»_riuml qoung
Peop\.c - Yhere exists no ralionale Yoc &%"&nﬁfv\g and
that auﬂou‘%d and peenitting these select Yew white
males Yo impose the qoverment oY Yheir chossing
(H\Vﬁ‘un*ar;llj Upoa all Xotoce ger\e,rd'u'on'ﬂ.' :

Those selech Yew while males in 2964 Jid not have
leaal 5‘\'m\Jin3 to impaae_& ‘?u‘{fu.“é edowgrnme.nf ot some
Uhkknown l;ampﬁfsrfm vpon Justin \.anax.can\, also vaknow
and in the Yotore Those select Yew e |3 had the \egel
Standing Yo contractoilly bind Wemselves Yo a government 4

their .:\muaina GnA-iv\r_af‘Para*Q_ Yo vole Yhemaelves. Ta order
'tor thia court Xe c.onhe.\.! Joskin Lm\.jxo.-ls Con‘r'hamew\ 18

Ic.u}u\,'\-\' oot detesmine the acthocitu of an
anonyMsL 4 seled S\re,m trom 1404 to inu:)lun{'arfl\j

.im‘m-‘.z. G QoUernMcn* ' not c.u\\uj L Pon cll o\ *\'\m’.i(‘ ka\\ow
Nevadians o} their time ,bot to impose a govcrr\mcwl' ot

1

41




SR oxnwon Lwp

3
19

———

15
16
17

18

19
20

e
a7
25
26
27
A8
A

Yotore skrangers upon o majority ot Sodore StrangersYecever.
Jince the i“e.g;";md& and vndemecratic redMicakion of
Yhe Nevada Constitution in 1‘;[0LI|\'\¢|Q'\' gtm:m"‘n'm’\ ei e
whoe qavi theie consent to be tvled has died. Their

Caﬂ"rat.'\'u&\ &3f6£l\nav\\' \’o m:ce,p{' qu, +e_rms p" H;e Ne_uacla
Conct :'{’u‘l’fm\ and Yo cule ag Yo ihr_orgara\-e_a Qc.awrr\men‘l'

Crected \ui ik also died with them. The ihcorpom{'fu;\ o} Hhe

State a‘r Mevada has never been renewed . Tn $uk5¢q’u:w"
aene.fa‘.‘"fo'.\.‘s Sthee 194, no Nevadion has given }\aga\

consent Yo be 3ov5rne$ bs socha corpamh‘an not has
anyone accepted the Yerms nor signed the contract Yhat
Yhe Nevada Constitotion l‘tpreéechs.'rlncre s no basis Yo
assoming the cansent o¥ e P‘DP“' in -H:dr cgrren*
Composihov\, and in cwbicahue par’n‘cu\ar, the pet toner,
Lw_ l‘ulﬁc\- |

lﬂatgggiyﬁ% E[gum e.nigoi; Implfc;‘ qu_\;:;n:l{

Thece are three® prim_.‘ ple arcsumm‘}.s most ;:ammanlﬂ pu‘}
;orwm\c\ "(a :)USH‘;H ‘\\f\c uis-\'cnce a‘.’ H\t’. "Mcorpo."a{ca 5"‘4:\'0.

o& Neveda in ?evpe:‘rud’q" H\Q“ f‘si'\\\a} eice VO'\'ccQ ko
evistence, the Stute of Nevada covld exist Yorever. AUl fhree ()
araumen'l's are hased upon an assertisn thal e pecple oF
Nevada have iwle\Ctl'\'\ua QFUcn"t\nair consent to be .Su'lzje,c\'&

m\A \‘\r\a* “\'\\eta \\mle. ]Mp\i&i“ﬂ GCCC?'\'e./‘ “\e h{ms 6\.‘ ans
.‘iuln‘jac.\'{av\ Nroogh Yheie own actions.

BE !.g‘m% i axes

qH1
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Neve de and have accap‘{‘e.b He ‘l’chﬁ ﬂt Subjec{i‘bn.'\'\n'l‘s

i not Yhe case.
Puac\ntcks ever veach \'\\; wer kers, Taves are \evied upon

‘“f\r, cJquS. One 15 ho% pravi}:]e_c\ \'\\e. 0\)"\}5-\ o‘. ha‘\c patdfng

*a\(eﬁu

L@a&f Wk represents just e opposite’The Stke o Nevade's

‘H’ % ah‘ju&c\ '\'\\a‘\‘} ‘33 pmﬂ\\ng ‘\'&Xesi Pzaple. have
m?\fu"“ld gfuen Hﬂ et consen* \-o \na ru‘t_:J bq ‘\-\na- 5"‘@"‘(. 6‘:

Ttli(é’.s ote na4 VolUn{arg.Taxcs ate \t\h‘cc“upan Paﬂ \w_‘mu_

\)urc\w&e& gooc\s \‘)e\‘o:‘e_ consumers ever Yake possession ot

Thes does vno-\ c\&mons‘ha‘l‘e, He consent c& YNe ﬂoucr\nea.

apprapricc\:ian & Yaves withoot consent demonstrates the
gwernman¥s \«now\ez\se “w\,i\' Yaxation were Lt as a
\loluw\—aﬂj dc’c,“\e people woold eeluee Yo pay and would
permit Yhe government to collapse. 9o in sedee Yo prevent the|
peop\és \Iolu-.\{an.j re_jar_h‘oh ot ﬁovernmcm‘},ﬂm Stute al'
Neveda exacts Yavation \'\noutj\n Yhe same mebrod Dsed
\m_.) cobbers and “’Qraﬁ“(ﬁ and School yan!‘\nulﬁies.

(o

T &t(ﬁueé “(ko.x, ‘mj vc‘\'h\ﬂ, Paop\c have im p‘\r_s“nj given
Neir consent Yobe ruled \::j*\ne Stake 6% Nevede and have

acr_ar{eé \'\w_ \-arma o‘- ’c\:.f.:. sw\o;\e.c¥fon."ﬂ\rs 5 'no“\- ‘\'_\M’_

fose.
Ta \ae,gin, L‘m\a a small Pe.rce,n\'ase o‘. the PGpulah‘an Votes.

BR a.\cd)(\;mj, Yhe Vow Yura-oot For \ta{-\'ns imp\ies the
fe.jec‘\'io'.\,o:' caoue.rmmen‘} \3-5 e Vasit majmil'a o‘ Hae popu\a}fca,H

mote 20 Hhan the ballots ot & small perc.cnhu}c; imp\ies the
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YThe acz;e.v\'ahce, A %ouerma.Vl“’.“bule_Ue.r' even the act oF
\la'h‘mj]‘;of ese who casta \nal\ohc\ocs,no\- implg consent +o
he voled by s qovernment, '
Vebers ave CJQUcn op"icms *c.: choose vndee what condibions
the government exishs. The voter is not given Yhe option oF
raieed-ing ﬂauerhmen‘} LWer‘Hlj and ew\?re_\g “\mu(jl\ the bealiot
hoX. The goucrnmcn* dces nok give such an option. |

N cape vickim who chooses Yor Yne rape to oceur quickly and
as physicaly-patuless ag pessible--as opposed to Slow and
tortovs—cannot be said o have “'fmplful consent e be mped. A
rckhcr3 vietim who opts to cooperate with & robber to lessen
the chances 0% bloadshed cannod be said 1o \-\c.uc“:n«\)\ff.d
consent’? Yo be robbed Tn Yhe Same way, Mevadiana who
uote inarder o a‘n\\u;-.nc; e conditiong n" Neeic |
invblun“&'ara 5Uk.i3c.)n‘on c.annol’ ha 5:JJ ke have aiw_n Emp[;eA
consent o the aouer‘nmo_n‘l“s i“aail'fmwh rule over them,

*\.e.ﬂ ace simp\;d aﬂmpkm\‘ o make inU(la\Ul\"\—arﬂ S\Werlj

o which ‘:\mj loave been Suhj:ci'ec‘ boc e \'ass‘pah&u\«_

Eetexing Tertikariol Boundacies & Ne vad

T4 t6 argqued Bt oy enbening e tereibaricl boondaries
& Ne vaclo.} people have waglicity given Yheir consent te he
ruled hythe State &t Nevada and have accepted e terns
o Yhia sohyeckion Thia is neY the case.

T M the \ozaﬁ-. At s arﬁumew\','n\e 'D-l'a‘\’c_ o‘ Nevada
\oma estdhlished ‘)(‘s au“‘l\ari{«j. “Mja.m Yhos prcceeding into

"\'\\e "r.rl’\-)corfu\ bouh&urfz.s C\a(mul ‘ag Hne. 5{'41{‘& O‘. Na\}ac\a.
fmsotﬂahlﬁ iwormed & Yhe Skute oF Mevadas claims Yo

4y
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Aut\'\\o-[‘\g' 16 thos imP\ ir.i-\\g cons::w‘(inca Yo the gavcrumu\lv's
terma. |

The State of Mevada has claimed au“wmf*‘g and
yorisdictioa, However, anyéne can assert au*'\'kmx'{"’s and
:\un‘_c,cli'cldan over an area. Any one ot Ne m{“fans of
Nevadians can pmc‘aim Yhem selves King oc Doeen oF
Nevada. Guch a claim does not male their au+l~6r:4q
Iegf"ima){e.. Porsvant Yo Yhe Constdolien o} the United
StaXes . avther "4'3 i5 on\xj \eai‘-imde_ when it s Vormed
Yeom Hhe will of the aairarnec\.?nd s .simmlm-a, anyoin e
prodaiming Yhemselves King or Qoeen & Nevada woold e
invalidated-~as would be Yhe State of Nevada and s
conshitotion. which have not been catidied bu anu livinag
Nevadian. : |

Tt is acqued that the Stat. of Mevada made its daim

o‘ au“\or{«\xj \ong ago:\-\awucr, the passage ot fime
neither mf\'lan.‘\'es nor enhances Yhe \a%(l{maca o‘ the

godetma\&'e Aaive Yo Ablt\nwi\ﬁ.'ﬂm_ Paﬂ&«ie_ ot fime s nq“

cld’etm'\'m’(iue. Yo \ca#iw\acg.'ﬂ could n\’uﬁa. poqsi\raly Mmean
that this a\\e.ge(l Skate A Nc,va:.la Vas so“e,n away

lm“'\ a Va.&“ bam\nooz\emew’( ¥Df ‘ur ‘\‘uu \.ama.

Petitioner contends this 14 the casec

This “es'\a\n\ ished ‘\'erristorlj” argt,-'me.n“ Yo J'u.s"i‘g; Ye
State ai.'\\\amc\a.\f_a}'hmauj Y 'ana‘.a c‘aous "'o the A
Jati¥icatioa used bya scheal Ijan\ bolly who divest s
sther cnildeen of Yneir malk maca.SuaL a bully contends
“\ﬁA Yhe a‘\\\et c‘x?lclru\ Ynow he has t.s‘a\)‘ﬂ.k-ea \-\;5 u*urv:

ahA '“\eg hamn are awate c\i “\c. pc V\a“’fes&‘-or .5"(‘eppin3 g‘ob‘l’

on \\f.s “"}U:‘Pni anc] ‘“\erexore anyone en-\-erina C.on.ien*& \~o

15
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Wi or her own robbery. ot sudh an arqoment presuppose s

ek each vickim agrees Yot We louily has e avthority teo
proclaim s tust tn the Niest pace.

In Mee case ot the d\eg ed ‘J\:a\-a o Nevala JYhis (sclearly
not Yo case.Ns alrecdy described e Gonstitubiondd basis & the
mcorpoi‘a\ed government is \egc.“g Void Thus any par¥5 Yo
enter the terrilovia\ boundaries claimed by such an
i\\eﬁi'xima\:a QOV&I"\MEV\* cannct be presumed Yo acc.e.lﬂ-

and recognize the goverament's prima Yacie claim Yo it

o ?
bu‘r\p\ﬁ \l\lfna within the Yervitorial haﬁht‘ah‘es claimed bg an
i“ta.\“mﬁ*c power does ot demonskeate o par*\'a‘s imp\icc‘

bjb[:"é" JcaqamtﬂiLDPF

Consent Yo be ruled. Such « rdm.-grnmen-\: cules not an “.‘e‘

.
-L

{

bhasis o% \e.ﬁi)('\‘mm.g and consent bt v pon %-:u. and power. A
pv_op\.e_ voled uader suoch o basia are wokb cibizens bot

S‘A\les .

> 55 s s
R e RER

e vakitication of the Nevada Constitokion was not vald,
as a small minority had wo legqal ‘a\'m-»clhé'l‘a impose o
Constkukion and government vpon others withoot consent. As
a corteack with ddineaked Xetwms and Aetined rights and
dokies Sor bboth ‘mop\f_ and Ywe gOUe.wnmag)r,i'\' coild

m\\s be \oim&}wg vpon Yhose whe vakdied it Those men
were anonymovs; and they are fow Aeall\d.‘“mu'{-

re_“gw.;,,\.' Meie contradt died with bthem . No one
\.‘vina hae onseaked Yo Pristhe int.orpor aXioa o‘ Yoo
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Stade & Nevado wner \IO\.UW\'LN;\a submitied o the terms
o¥ ke conkrack~Yae Nevada Constidedion Those who
tontend Yo ack on behall of bhe Shake of Nevada are
Yeavdolent inberikors ok o Aeml corPo\\a\Em\ with no
\ega\ 5\‘GV\A§n5-

“\ua.’wi'\\n Yhe Mevade Co.\&ﬂ’&l‘oh \loid,‘\'\\e 5)@3((. oi’
Nevada was \"-f)““:} nonexistent. Even aca&p\’fﬂa W

ol cation of Yhe Nevada Constitobion and its binding -
harackee upon Yose wha ratiVied it ¥ e conteact died
C\\Oh‘ﬂ with Yoo generction whe '\tﬂun’mr(\b accepted ks
teems, the s malring the State o Nevada, aaain,

non e;\u‘.s‘l* ente

As a nonetistent party,the Stake of Nevads had no
\exja\ S{-anﬂiua as Plainkidh . The cooet lacked party

juri':ac\ic’c{nn sver the State of I\la\mzla, u honexistont
PDX‘\'S.

Ec\rig Nur Lsfli};& e Ju stin Lav\g‘;oml D‘éx‘eﬂdgni /

IPe}ibivner in Yuis Cage

The ackions o& an GWoNYmoJs seleck Yow in 1564 do
net \mpoie any contractoal burden upon Justia La-’\g‘-r).“r‘t
Luna‘.on\ did not P&"i‘a the Nevada Constitubion and he did
vot sign it he did not ageee Yo its Feems and did not
Qgrea tobe !‘uleA bg a‘ma im‘_orporu\'ﬂl c.n*l’u‘}a ca“n\ng

ibself Woe State of Nevada.duskin Lanarord has
beeached no duty swed Yo Yhis alleged State of

\\la\lacla...
Lﬂms‘.aa‘A Never \Io\u.\+ar(lid ‘)afcl 'l’onc-e_j‘ He, rhc.s
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have \lo-\'aa.\l\“\ile he \\'uul wthin Yerritonia)

bosndaries where the alle ﬂef\ Grke ob Neveda asserted

#QU“(\AOP&\&-lU‘)“ﬁh Lanﬂk.or& never gove consent Yor Hoe

c\\\e%n! Srate o Okis Yo ‘Ao_‘g\aw_ s Ol)'“/us(‘i-\'*a wheve he
lived, where e Wimselt execcised de Socke authority.hnd
quen Justin anasooxs awn.a\gc\ww\‘{oa & his éw(\
QD"‘?LD'-‘;{S. puer Wis swa 'name_' it woold appeat ek, wikh
opposing \atms X au\‘\:«crf‘ca,-\—\f\ ere e.\(f-s‘{’,al' mm{’ra.
Yecritoriel c\Cspujre_ belween Powe.ws.“l’\w:s,,Lansx\ar&
has never P\r‘o\lt‘de(\ consent or :mp\(e& consent Yor the
Shate o Nevada Yo claim Joskin Lohg\or& as it's
Su\)\"ec}t.

As Juskin LCthSYroﬂ:l was not Sulaje_c_'t Yo the au{\.ori*\g
& Mo olleged Stake o} Nevada, the government lacks

juﬁﬁAia’((Dn oved him.

As the Nevade Constikolion 1a \tﬁa\\‘j voi‘d,‘f\ne State
& Nevada ias ot bedt, & dead corporation and o

le.cjc.“b man‘ﬁlfs{en\' enlc(lcSI-‘c‘s \aws ace void. T¢ was
w;{\nau\: OUHM)“[\’% 3(.t: \re.su\a‘\'r_ of gouer'n \'\Le. conc\vc\
CS' ju:‘:{';m Lc«nzjtor.-}t '

Fur'Hne(, a6 loatin Lang\;csd wias never o _-subje.a\f o‘-
Yhe Shake o" N&W—\AC\-\'\\-% L‘ov\Aucl aba ever 4 ma Rer
Yor the OUL’_u‘MMcn":s reau la‘l-.‘c-:\,e.uan 3!'“\& 3we.rnmen‘\7
lc.u:-ui\a evisted.

Mcreover, s Jostin Lanﬁ‘;or.z‘ has never ng‘!.et] Yo chide
by any diexakes oY Hhis a\lege«l Shate at Nevada and has |
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never entered inke Gy cantract agr‘ce.:ntj e he 5U19jcc‘\'
Yo it he breached no legal o contractual duby Yo the
a\\egnl Stete.The c.lleagc\ Stete of BNevade has ne basis
Lar \)riﬂgﬁhﬂ an actron aaciim_.'\' Joshn Laug?‘aﬂc\.

The l'e_“ore.’ on the basis oF (D the stakes lacke at

19.3.\*'\ mate aoth orﬁ\-a and le«aa.\ etfﬁ{'ence; (1) 3estin [mg‘cr&ﬁ

conduck not hewg meltter Sor the overnmen\:s |
regulw\:iun, and (3) Yhe lack of Tostin Lanagmb-.fs legal o -
conteactoal clulb 4o the a[\erjec\ State B MN&\IOACL,-WP.

court wn this case Vadked 'SU\o:)&c:\ mafer

juﬁ.SAi'L;'\,':oﬂ-
//
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_E OF TRTAL. (OUNSEL

U.S. CONST AMEND. 3 VL VI, XIV

NCavnsel does not cross-examine WM.
chowt count T
Teial coonsel V\oniatua A McNeill id nst eross-

examine HH. in a'md tas\\{on aleA (-‘Dur\'\'(I[I ot
‘*"t’ia\..ﬂﬂe on\cj {'e_g\';n\amj o‘nau"’ Caun“‘ﬂ et teial s
attached 65 E\Lh;\)]"'s 1,2 ¥ 3 . \lhick is Paqes LY
54 ¥ 59 X day 3. Wih counsel not clai‘ns any cfoss -
examinedion oF HH. in reﬁasz Yo covatd, it leaves
leaves the jurlﬂ Yo believe the pe'\'fl'foner is aui”g
becaose 'H\ere. was no a’exen.s'e_ Yo I‘\‘§_P_h_t_m_n__\[__
Eduaeds, 16 F. S5 pp. 1A 4SO(E.D.NY. \47), See alse
Deiscotl v Delo, T F3d FLl4N v das).

The Pe.“ri'haner:j coonsel on March 16,201C

allouted the Juc]tie_ o read a Allen Charge 1o Yhe
jurg. As cli’sauased__gp_rg. Yais allen thatqe was
Very Coercive in neture,this was discossed in Yhe
c.oun'lf \a\)e\ec\ Coercive use cf Mlen C\r\arse.. ‘_:o."
covnsel not Yo o‘n;,ec'\‘ Yo this was Pr'e;\udfcfa\ Yo
the. Ptﬁ’ti*fcner,becm Se \:nd c.||owa'ng Jrke.JOJge. to
do Yhis rendecs the Verdict uareliahle, With Jost
pnder 24 hoors pass;n«a 0‘2"8!‘ \:eing G kumj‘]urg an
.H\é.'jurlj Yoremen no‘]';;rains he covet bath )(‘fme.sj
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ﬂ\e, :!urld Lua‘.S "fo\cl ‘\'0 conhnue Ael”nerc‘hans “\e Xt-f ’:"(
*i,m.'TLo_ SQcch e ‘H’\eﬂ hc‘\’i&(el H\e. cour-l', the

‘3ur3 sand they hod reached a decision nn 9 out Y
coonts . This is when e ‘.’crtj was tead Yhe Allen clnar:je,
in 't was abood Lpm, which mean< theg Jelihacated
anoAbov U bours beYore qoing home then came hack wh € on
and ceached o verdidt cboot 120 pmMhich means "\'k&jurzd

Ae[i\:mrc.‘l‘ed enother €and o halt heers L(_Jm.-.. camn\ma to.
an agte amon"‘, bhot &n llj u""af‘ \se_fng +.0d the '_5\1‘.; with He

le<s Vb'l‘cs ncec)s', "'o Tee Uolu.:.'|'e_ 'Hn‘cr Ub‘Le, Coun SP'

choold have moved Par micteia! or aLJo.z_-\-pJ to this.

A
By
3
L’
)
6
L
3
9
10
1

15 The pe:h'\’fm\er Fals +o hO‘H“ﬁ the Hrial coort
16]that & s vislating Fed R.Crin.P 21(8),by nat only

1? g‘iw‘na 'Hne s{'a‘h, mofte premcp‘\’omj c‘na"pnjes ai\oupJ-Bu+
1g a\sa le ﬂiv;na cle#eﬁﬁc.ldss '*Lm\ Lu‘\c."l‘ Hn.eir SUPPOSE.
.Iq te 'na\t’e.‘\-\-.{s renders counsel ine.‘%ac‘kw. W UM erovs
QO wal:‘s.‘:?rs*,i‘ sl\ou).s CDunse[ i_S 00‘} xam;lr‘ar L:JI"H\ '“ne_

2.2 \&w , Sccoad,c_ou-\sgl was ¥o¢£9_ o be Selec‘“vc akou{‘

2 {how b epply challenges; Third it allowed the atte to
;13 be mote ps‘:_-kgc.- less contentocs akau"' Maeir clnos‘ces,

;7 e, Ve Chesare, Heb 13, 644, S0 LEA LD (57,104 5 ch. 25810384
A5 (1g4),See also steicklund v. Weshingten 4ee L3 664, €0

0'26 Lied. 24 674, 104 5.c+. 2052(t55+4L,

28 D-‘Cwaﬂﬁv_l Fm"s“’o Nclls'ﬂ Caur* O:’ Su{)'r)r ESSQA
Q\Ci Cuidence P_\Lé Grovernment i\c\;}emc%
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M_A._\a_mﬂhﬁ, el 0.5, L& %0 L EL LD 679, tov S.ct. 1652 kel

Petikioners counsel eiled 4o no%’% the drield
covrt that e Las \legas ML\'(‘OPO“"‘&V\ Police

Depai‘*\'mew\ and Child Protective Services were
Suppressing DNA Evidente_‘\/\h«a‘\' the Pg.\-i¥n'ca-.wer mean s
‘m.“ Soppressing DNA Evidence is Yhat they :\’.‘.-.\u:\' collect
DNA Sam?\es Leom &Ue.u-;jc.;ne within the l-xc:me.,\\nie we $
Aon; n an c.jd‘:m?"‘ Yo Keen the Yruth hidden This }

ales allowed Yhne prosecution Yo mamipulajra-\\-.c
ev:‘c\‘ence. with in accorrate DNA repow‘\‘s.ee“(}\ion*ews

case shoold not have made it Yo Yeial dve to W\"s,\m‘i
wi“wu'\‘ covnsel not c\oing amd'“qfnq choot b allowed
prosecution Yo present Yelse evidence and created
vindickive prosecu%‘an.w.i_\b_c_]n_cam;,"{foc U.5. 49, %0
L.ed 1) (5%, 104 5.0t 20509 9uY2ee slse stelcklond v,

. WRad Yhe pe_‘\'\\—im\tm covnsel done any Kind o‘
Research in rege.rds ‘e the Va\i'Ai’(:, A Hair DNA, She. would've

Lond mora arbicles as Yo how irrevelant it is. CaumtJ
woold have been able -39.“ Hhet ewdence suppressej, (ovse
as disseussed Supra. Yhere s no ScientiYic Va‘fc'i\'ij to Hair
DNA. W hen 5ome.‘“\ing soch as Haie DNR has no St.;en'\'l; re
Valididy it connt be allowed 4o be used to obtain a
convictisn, especiclly when the evidence is in accorate do to

the \nc’\' not all evidence was eollected Yeom Ye eraue.gec'
C.rino‘ue_ scene. |
| )
' Y
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TIMEFFECTIVE ASSTSIANCE OF NPELLATE (. FL T
US CONST AMEND. ¥ VI VI XV

W:H« counsa\ miﬁs\ihg,dr 'nO'\' 'k\\ing MH\‘E_ G'Hnar
ﬁroo'nc\ﬁ in this p&fi*\’fon 4GS 'Huj were di'sc.u.ﬁsec;

¢ -.Caunse_\ ha{ raiﬁihg "Hnese gmunds wefle
pre.judiaiu\ Yo the pe)(-t)rfone,(“ becavse ot least

4 ot Ythe grouncl would have reversed Hhe
Pcﬂ-i*ionevﬁ diveck appeal. T4 would be &
misscarriage o Jus‘\:lr_a Yor the covrt not to conside

all these grounc}.‘:.CaunSe\S‘ X:a{\ure ov blan’mn’r
disregard not Yo raise Hem cannt act as a

wawey a‘r )t\mm.%'cinsoz) V. WQ“@J,%O? F.Supp.lcl 4ol

(WO NY. 2006).
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EPhES v woo £wp M

U.S (ONST _AMENY ¥ VT, VI, XIV

A.\C_ DU'(\&E‘.\ Masr,)t Kuew S_en‘\encimg Lau)ﬁ\. '

ﬂ\e Pﬁ'\‘\l('iahe;rs COUV\S&‘ &a]\e& at a rvan'or
par-\ c&' hec Jujrie_s us‘u'c\n are C’CSG.F;lJeC] -l.h
criminal law 84L Y. The Pe““i“‘{oners couvnsel showed
him no ‘ﬂlda\)tlj at Sen‘\fenc;nﬂ \md agr*e.e;ng wi
the Pro&ecujfion ot e centence og‘ 10 %o |I\\-e_

‘“\a‘l ‘“\e. ‘)ejfi"tfar\ai" t‘ecieuecl a‘" sanlenc;ng on
May 10,2010 15 mancla-l'crq. The petitioners covnsel

did net even Yry to get him o lesgen sentence..

Counse‘ L]\Jl“ gven ‘\n\.’ “\a presew& e_\h'c‘em(‘.e of‘.

witnesses in \\ie, x'avor o‘f A~re_t.')Ucec\ sentence. H&J

CoONn sel knoulh all laws \'egﬁr‘c\;ng sew)tehc;nﬂ n
class A ‘te‘anﬂ cases, Coonsel wovld have Known that

NRS 19%3. 1230\ 15 the cor\‘\rolinﬂ 5’(@“0“& "

Sen‘\emcfng Yor clags A !Ee.\ong cases. Tt Salﬂ‘s a sentence

c‘ c\ea“\ or ;mprisonman+ ‘lt\ Q*L\'c pr 1560 t’ar “;e_ wi'-“-.
or without Yhe pO.‘JSi\S.\\j'\ld o pacole mag he im po.sea,‘\he

ij P\wuse in That is “ma(j bhe 'lmpasec\-”whfa\n over
rdes the mandatocy term “Shell” within NRS201.220,
which w tora makes 10 4o 1¥e a Scn‘\encime range.
1.9, v Gote, 432 F.3 BLID.C.C 199, See also
\aliagias V. Seith 594 05,510,150 LB 24 971,123
5.ch 25031008, Eadst v eck 655 £.34 §24(CH, cir 2011,
Edzpateick v MoCormick, 404 F2d 4700 cir. 1989) p 1251,
The tauaran*ee. ot. c“e Yive ass SsYance. oY countiel

b4

54




P vnwoo £ wo

—
S

[

SR EZRERE

9 9
e

R
~J O™

SO P
O <R

(_om pr 1‘5&5 “’wo co N‘e\a)( \ u et uj\n\’ s'.“\ e f\g‘n*’ \’o

covasel's undivided \Dlja\\'tj. E \ngn\_\gﬁ .47 v.ad a} 574,

reasonably compeYent covnsel and Yhe right %o

Criminal Law g"lL-LI'T.ne“z:c!c{\Je~Counﬁel, counsel
can deprive a Cla‘enAan'L 5 e cight to fhrective

assisYance & covasel simply by Yoiling Yo render

Cu:\e_q'ua‘l'e [agal cssistance. 'ﬂg%.s V. $,g|:gggal| g HSL . Supp.

14 11900007 See also Towa v Tover, 541 V.5 ¥, €0 <1,
129 S. Ch 1¥19.15% L. Ed. 14 209000, The Dnited

States Supreme Covrt in G ‘I_’ringlanA,“e_'APf‘eﬁﬁla
declined Yo considen Sen'{-encfnﬁ,wln'c[\. a s May Cequire a
di¥terent approach Yo the Ac}:n&.‘w of canshitutionally
enechve. ass[.-;‘\‘c.nce.“Coo‘)er-smﬂ_l'\_v. [u'mel_’;g;‘_,g‘-{c U.S.
444,126 6. CH 442, 163 L. EA. 24 33¢heos)(quoting
Gheikland, Uee B.s. ot 650,104 <.tk 36521, “The. court |
has ‘\r.lcl,lr\ou) ever, et any amooat & actual ja” time
has Sith Admendment siyniticance implicating Yhe right to

Sy “no
e t’.‘:re_c.\‘fue a.s.s\s\'cm.;e. o\' C.DlJnSt’.\.\ Br%ersina er \.

amling 107 09 15,92 S, L4 1006, 31 L. EL 1Y 530 (i420),

Graramas w Unifed Statec S31 0.5.19€,203 % Fiaclly we
ha“’e nr\q"(‘ a‘\' apPe.uc.u‘pS Seh'l‘e.‘\c;nﬂr'\‘r;a, Caw\ﬁe_l ‘L\ilr_é ’r:.’:

\Ul’e.t.en* any evidence or witnesses an his behal¥ in suPPar'\' a‘.’

4 more lenjont sentence™ Warner v. Stete (102 Nev. 5'55[1‘1‘5’7);

See alse Hags 44) F. Supp. 2 11800007), Covasel dil not
have aa‘éq,.m“’e. \«nou)[ef’e a\ the liw when she showed up te
l;en‘\:encina. which led 4o covncel 5“'cm3inq Yhere and agresing
with ‘\')roslzc_u'\"fun as Yo Sentence being manJa{arq.TLis

rases Seuera\ 1s6ues whiek :o“t)ui'.

U\CDUVH&' COU.S&A G can‘-\ic\' a; iv\‘}e reé“

99

55




38 R w11 L oo

1

(Coonsel wes inadequate and basicelly ot present

t’.ﬁc\hs\ not ml\louz')ra the Pe.“} 1aners cavhe e»‘.’ 58“’"60\:‘.;&3

“:3 5fbl.fn3 uf\\"n “u: Proﬁecu'i'l'om on “\-e. Sei'l‘l’eh ce S\\ow'e'r)
the pe:\"\")(?oner ne |a3c\|'\-r.;', “4. all

ISEAUP_ pe."’f‘\'foners *rl‘al caur¥ xc.\se S&n‘}ehcfng in"ar Md'l' Voi
\ - 3

See assey V. tiace searaes Covnku 907 F‘Sapp. 139
(D, Mb. 1\1‘!3\.TL¢-:. Supr:‘.me Court a‘r C.a.lxov-m}. n

fomith y Lewis 13 col. 34 349,520 P24 5&9, 1€ Cal.

P\p“’r, 21 (1a7%) e.xpcmdccl upon tr's oinliga-l‘fa A1

“An clorney ... is expected.. 4o psssess knowlﬁJﬂe o
those p\a?n and e.\emen*arvj princip\e.s asr Yhe low

wwc‘n alfe. Comm:m\ﬂ knaw—n \oy UJEM":V\¥O{'L‘MPJ Ca"‘?l'ol"neﬂﬁ’

CIY\A 'h:: ch'scovef ‘Hnd.‘s?_ a(:\t:‘.il’:a'ﬁa\ ruies a" IL}uJ wl'\ fc:lnr
aHhougl« not cai\man\td khcw’n, may reac](l‘d he xound by

standard researchYechninves S Ibild The sther rule o
PPDXe_Gst'C:\ﬂ&l C_omloc'{ counﬁel l\ns appare.h-\l(j
'misp\ace_A s Role 1.3 which holds H\al'[a.] lawyer shell
act with teasoncble cliifrjenca and pmnhp‘}nes n .
reprecenting a dient Eilure Yo porsve applicable
le.gc.l au“qoof“g m ‘HM&‘% Yashion may well constitote a

VislaYion ast Hhis role.
noujla‘b

B\C DUh-‘u:\kfu

Tke Pc*i‘\t‘ower oriq;na\.\-‘d “;\ec! e pfo pgr Motion
Yon Discovery belare Ms.McNeill Yook over his case,
Yhe motion had a spe.cf#fc (‘ectueS‘\' w i Sor WH)s

pSgc\wo\ogiﬁm\ rcccrAs,"t\\ia tmotion was gran‘\e& Vi

BRADY and GIQLiO.Bu* the states shill cervsed Yo
5
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ity

hand over these recards even thoogh it was ardered. |

[Classer V. Uwnited Stetdec. 21 U.5. Lo (s9). The

pe_h\{ov\ers counsel Filed motians Yo c_am‘)&\ H.H)s
psgchslogical tecords and get an \ndependent -
pS(ﬂcl\ologica\ evalvation of WM. .BuY Yeiled Yo Pu“' up
an ac)ec\_un*e. arcjumen“' Yo Yhe court, alse Sailed o
poin\' ou\' Yo the CDUI““\' “\a\' ’(\‘\05 wefre &‘reaz]q.

gran%e.:\ ;n a Proper’ M(J“Din Dm- :.!fbc:::ue.f‘ﬁ.toun.‘iel

c"uH' %n:jufng when the jarohecuh‘ng a'H'orncH Qgic\ 'H«e.vd‘re

Privi\m‘gec\, when in Tact states argument s contrary
ta \aw. The state |ikesitheans +o ‘U""h’" nUMersys
stalites ool o} f.‘l'm\p"cr' Hq 6% the NQS, which qoes
cﬂa;mtf\? NRSMM_S_ith,17‘[,155(1\.50“-‘ o Yhose
NRS' I\U“l\k.-lj the vse oF CL&P)(‘PI‘ Ul and suppory NRS

15 17423508, Se net on\g wos counsel ineﬁe&:\;e tad" .

16
17

ha'l’ knaw;hﬂ 'H\e_se lawﬁ,lw*\' wis in\/\;LiHeA th H\e_
5‘\'&{'2. Vies C\t\c‘ (‘eck\ess 'c]fﬁreﬂorc\ xar *"\\e \owi,

1@ ﬁsﬂu_g%%ﬁ_g 859 £.1d 9L2(11 4 i 165009676 T Mo

19
20

A3
AT
45

26
L7

A8
AT

present case,the circomstances surrcading Me. Rearl’s
regreﬁen‘\'o.‘“on c} S'h’th"‘ ‘H\¢ :‘)3fa‘l'els Src.il.ure. Jm. i‘a\ea ic
Aibc.oVerg Ma*ert‘u\#— preua&ec‘ [Limd Srom as.‘;fﬁ‘\'i'na e
accoﬁec\ durfng Q crl"l'n‘cc.l 5‘\‘&3& 0\ '\'\ne- proc_eeAich.“
Segcc_c.m Mo vs. ol £54 ’mlS.Um)er tho se
Ciraum.s"’an(.eﬂba s “a\“\augj\-\ Loun St| [waﬂ avm‘lc\\ale Yo
assisY Yae accused. ., the Lkelihood Hhat ang \au)a:’cr-, even
at'unlj compc*em\' one[8s Mr.Pearl was kcra, could praw}Je
e.\sre.z.\'iue assioYance wad so small thet a oresomohion
A prciuAIce 14 approprfu'}(a ugu"“.ou} nquiry inte e
actvel conduck 03 "('rfa‘.“IJ. at (51-66.10M S.ct. oY 2047 |
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PA6T. Under Ceonic,y thereVore, we must presume
that Stane was prewdiced by meearls inabiliby vo
give advice and gmn*\' hw cel fa{'\ on '3"°U“*'J-‘ oi fTnd.

C ) ounsel Faded To Consolt or Obtain an
Forensic 4 Exper:ﬂ

Covnsel also ¥ailed to vae any expe rbwitaesse s
Yor the Pe.')n"l'to nets Yrial to covater act the Stated
witnesses, (ovasel also Fauiled Yo netajeve the Pl\ucfcc.,\
evidence Srom LVMPD and collect the DNA samples rom
all pcop|e inthe hame Yo compace 1o the pl-.gsfml
evidence collected Fram the petitioners home o cebut
whet the Stte was saging about the p\\asfcc.] evidence.

Lindstadt v Keane , 234 £.30 1410003 eie. 2061) p2012.

som detease coonsel's Talure X6 consult an expert,
Yarlute Yo conduck any celevant i‘esaaﬁc#, and Yailove
even Yo rea\,ues"f aoF.‘és &b the Um]erlnji.n'a stvdies relied
on by Or. Gordon contebuted 5.‘ﬂni§n‘cqnﬂ5 Yo Wia
neWeckiveness e also oo Sims V. Livesay, 9710
£ A8 (6 i wa). TV the pe:\}\'ioners covnsel had
acstua“% Sa)f ang“\'\ng eXamined Sapem’relﬂ with o\l DNA
Qam?\es X Peop|e L‘w‘ng i the \se,\I-l'.‘nners \\ome,‘u\'
wodd have shown '“»a'» e s\d\t’_ wab ma}orlg mf«sc.on.ﬁ“\rudng
e Yacts and misvepresea)dng evidence Tt s\so would have
cceated wnayor dodots ao Yo everything WH. was saging.
Becnugg_ her 5I‘ﬁ+ef‘§ DNA Sannple uJuu” have ma*c"\ec\
all the tems Mtz\'cl\iv\a HH. and Pa\-i'h‘oner thos WH.
name wovld have never been sn the rtpm“\’;'. ll( woeld |
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have her sister KLY name instead. This aleo woold
not \\ava%u@&\mplame«\ed peL'.x-.‘oncr in andthec
crime doe Yo the Yuck KL Las Ci\(‘eCiLIB caid r\o-’f\\n'n'c"
has happened Yo hee Ricker v Wickman, 578 .34 94y
4t cic :)ooq)p‘l%. Rein\mt&hCirr_uA Jodge' To not prepare
is the greate ot csmima 0¥ ceimes)ts he pre.pared batorehand
e e any can’([ngpnca s the area“res{ o viekoes.~Sua V2o, The
Aek oF War 83(Samvel B. 665N Yrans. Oxdord
Daiversitu Dessn 1953 AY the heark oY an e.meclsrive delense
\o an L\Aecv)n'\’e_ 'mue-,)tiga’ﬁrf.\.\:J.’H\nu'\‘ cu“im‘en'\ inue.s)cignjt 1o,
a deYense a\*orneg, no mater how inkelligent o persasive
w coueX, cenders deficiant pe‘f‘ormar\w. and jeopardizes
wis chients defense .L,,.] An\nou@ln W was apparen* that an
1ssve evikicel Yo the sut-come could be hest ve.solved

'ﬂwaugl« '\\\e_ prebe.n\'a)rCan a‘ Forensic e\ll.ale.nce_r Lou‘-’\jc’.l
i‘hl\ﬂl‘ ot each 5‘\'&39_ o“ e case Yo consolt uwith a \;arensfc

e_)tper"' ot any Yype and thos Yaled Yo conduct tne
ruAiMen"(nj '\wes\-iqc.’h‘owne,ce%wg \w order Yo (1\c\ecigle

LPoNn '\‘\\e nc.)tuve os.f '“\e. Aexen 1 ‘ro \w. presew‘:eﬁ,[‘l\
deXermine hetoro Feicl what evidence he ahoold olier , (3

pregare n advance how to caun'\'er Aamago‘ns t‘}.&pet\'.
testimony Yot mn‘s\x\’ be introduced by the pros aCU‘l'(cn, end
[‘l.\ei.Xec.\Ne_llj cross-examine and rebok the pra:iccui-"ian‘.‘)
ev.pe.rf\: wi{'nesses chce '\'\\eg Ad ’\'el-’.\';“lj Auriﬂg ‘\'\\L'CHUP_’)&
o‘ the Yl There was wXack wo :’;\'ra-\e,ﬂfc; teason Yor

covnsels Natloce Yo doso. hs  durned oot these ‘
re_pee\"(ea R:\—[p‘wﬂures Yo i'm.'e.ﬁ{'f:da'\?e. were. pchU(lfcfu\:

ﬁ\!ﬂilobl&_&owensfc \’t‘:*zmun% iuouid \'\nv'(‘l (I)i\"l’rac‘fd\'?tb
H\a pro.‘sew'hfov:s e.\Lpltma“'n‘o-.\ ox. ‘H.'\& tuew"(’ﬁ “m)r *t‘am‘)ife_d
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and woold have s\'ra.\(j\u supported the ddenses version,

See also Nolsombaark V. \ihide y133 £.23 13921 e 1444) "

T v, S cistel UAG F.3d 994 (und Civ. '1005').Tha(e.'

was no pe.ne.*ra-\\’o*.\ peoven in Yhe petitioners case but
becavse o* the nature o all the ditferent tyges A sewdl
a\ouse, Yhe petiltioner was accused of there Shoold have
been some Kind of consultation with a\-m ensics analmec‘li'c.q\
expert. These experts covld have been called Yo cebut -
anﬂ‘\'\u‘mj Yhe stete could say.

Dy

: de dn_C.émpL-uhm%_
.L\Ala*na 9% \"J{-\\r\ \)r‘i’e;- In Lans‘{ssfgn'* S’\'Okr_n\cnj’:s o

Medicel Evcdence

The. p&"tihaners counSel_-\ai\eA Yo a‘“’e.mp‘\' Yo impeach dhe
Cor\\)\ainiag witness with hee mel; p\e_ shedements Mok weve
all AR econt in nomennoss u:ag‘.s .Counsel alaslec\‘so didnt

a“e_mpl( Yo Impea-cL e nconsi stent .Sh.:\ahhew{_s o} the

Poks ORI OO L WR}t

.
J

{

mmp\aininﬂ wi\'nea-ﬁ, of c\‘“em\)“ Yo i'mpeach the
comv\aim‘v\g witness with medical evidence.U.5. Ev. Rel

5 85 s s
ReBIGRE

MeCell v O'Grady, 90% F.24 VIO (FHh e, 1990) p 1'#3,

“[Dc‘rcnéan“\]ﬂc(:o.“‘s secend dna“e.nqe to Wis Yeied
counsels \)ec‘-urmu ce Youad sUccess in Yhe Disterct Cc.u-'"" .

333

9;),
~L

In cOnS;clerfns Yhis cha\\e.nﬂc',\f\ne courk First resu\‘_ el

9
U

e nction, relicd opon by the Thinois appellate cort,

Hd the ¥ai\urt. Yo impc:adn o :{'a.)t'e"j witness Con.ho"(‘
sopport an CIA clain. The court staked -\-&a},\"o e conrary
several decinions ob Yhis coutd esteblish that dedense

counsel as ot represented the delendant 4o the

%o
~J O

oo
“OR

AN
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sotistaction of dhe Sl Amendment when coonsel
c.f‘fl 4o pursve &in im peacl\‘ma Cross- elqwn‘nu'\'-’cn or pre jen"'

edditonal evidence that wovld in all ceasona ble Prabcab\.‘l‘{'s
cast o ceasonable doobt on the ‘\‘ces'l‘imc.ng ot Hhe

} . N . 1 )
go\rarr\mehjr.s wiain uJe.a‘[‘ui-"\cq"’fom w:*ness. ] LCC: i?i"’

Fosopp. et 339. 5ee alse Deiscell v Dels, 71 F. 3d 01

{$th ein. 1995 ).

On page. €% Line 24 through page 49 Line 4 of dag b

23|oF Acial the prosa&or Michelle Jobe makes the

fellowing comment: " “In 3016 whats his motive! Well, the

de¥endant is on trial Yor Iwelve covnts.foo heard them -
all when the ;uclga cead the jWEl imsteuchions o you. And
he Yook the stand ot the end oF 4eidl _a“e_r he Vistened
bo a" the evialence_,\eard c.l\ “\L'*'cﬁtimawar\rha‘l"s

when the clexunc!m* decides ts ke the stand .“Th Vs
is in hec closing argoment (n an aNempt Yo disccedid

‘n\t P&“*\‘anerﬁ '\'es‘\';\;v\m\l.h“["rhc. pfoser_u‘\‘ar mthe
present cmsa.uurgua\-j Yhat “onlike dlthe ather

wa'}nesses n 'Hn;.s fase ‘“\e. c’e“‘ene‘an{' ‘\L‘.'g (A \ne_ner'\-* al\u‘ the
benedit that he \\as,un\i'ke all the other witne $S3E5,1% he
32-{'.5 Yo sit here and listen Yo Yue '\'cs*imang o¥ a\\ Yue

sther witnesses helare \.}‘g.. Yesk ixies[..']ch.\"-_:,Tues you
o big aAuan‘\'age_ doeant Y. This was net a Fackodd

argumgn-\:.basecl on Yhe deYendants 3(&5\'(.;\.&»\3 w Yhaes

pa\'\‘wlar case buota generic arrjuw\e.w\' Yhat o

A
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deSendant’s credibility 1s less Yoo Thot o prosecotion

w['Ines.scs .solr_\g becavse he a‘H'enAeA_“m entive Yrial

while they were present only Auring Yheir own Yestim ony.

The. pro&cu‘}or‘s argumcn\" was no“’ \:u‘.ﬂec‘ on 'H'le. “l‘{'

between Yhe \'es-l'imm\gj ot Yhe de¥endant and other

wa"\'r\cﬁ ses, Ra:“we.r, i“ was 4an ou)rrfg'n{' bo\fﬂ:eﬂ‘hg o‘ er.

prosecui'{ah wa"l'nesscs‘Cre_Ji‘r:{“‘\'g Vis-a-Vis.  hased

sda\a on the delendants constitutional right Yo be presen‘f

duwing the bricltale v Cossidy23¢ Conn. 12y6m o 2d 999,
w04 & ni7isee also Dgard v Pactuondo, 155 FAd 4962nd cie a9),
Tes this is an obvicus ‘v\ad" Yhet Yhe pelitioner
'\'eslr'&oju\ last. Bot ¥or the stade Yo make Yais argtmeant
s Yo say the Pe.:\'t-')('\‘ongr had o dhoice as o when he
testiFied in Yhe '\'N‘c.\, when "(\neld Know Yor a Xack Yhe
peXiticaer onlyget to ater Yhey present their case.For

the stete to make this c.rgumen{‘,;l' i< anaftempt Yo
Save them selves Yeom o complete loss.Especieally
when ﬂwaﬂ saw the p\ﬁsg ical evidence come oot indeont
o ‘Hv\&jurg and it was Atimes l’"ﬂﬂe' then whet the
ceged vietim was c.\aimihg ; a[ang with the slidesNom

erime. Lo tech s\naw!ng the locedion a¥ $he evidence

collected off an item shown Yo yury ot match the
Jiscrip* ion given W ith pictores shown to the juey o

‘Hne, lom‘[‘fun o¥ c.“ 'H\e. semen S‘\‘c\fns anA |oca*iom_ o&-

-Hne. Ha'tf o )(\n;é lrowe\,’r\\e_ S)Ia{e_ kngw a'l? ”“ﬂa‘\' pofn{‘
the c.L\e.ge.A vickim had \ied L‘.OMP),&‘TQ.\LJ \ied Yo
Pt)lf(_'e_ end o ‘an_ .6"“11.
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ijaldnc& Helee 16 not a c&_\?é,nse_ S\‘ra"\ie.f}l:ll

The pe.*%‘:\‘m\er.‘)‘ C.ouns&l Aid no-nnh.nq bot poin“\’ Yo \nole.s

in Yhe stetas casce “‘r\\raugL q’ucs{img Here witnesses
and did not pre sent ﬂhl.i““n;ucd n -\'\wlwmﬂ o.\‘ evidence to
're\nu‘t' or c\fsprava e 5":.:\785 Caje.ﬂ_s_L_g.r V. Gibasn S £

£ad 12830100 cie. 1002 pACL .. . 1ounael has aduty Yo

m\Je.S‘\‘l'tja‘\e ell cea sona\o\e_ line s asv cle;evﬂie., or maKe

veasonable determinctions Yhat such ;nveﬁ‘l'(qa'}.ba s not

necessarlj.MM[J o dateadent Jecsion ‘no{' +o

investigate cannct be deemed reasonable 3 s vaintormed. 1.

Me. \’ur’re,l:us decisioin nat to um:lc("h;ke_ 50105{40'\'\{&' pre_‘{'r ial

inve.dt'ga{fun and instead +o “inVeﬁHga'['e,” the case alun."ng
the Yeial was nod anly un:n‘:ormccf, Y was pa‘l’onﬂnj
unceasonable. [, |

Heve & is evident Yhal covusel did nad have o
{ﬁrc&agg B ot pointing to holes i the evidence or teying
Yocreate a teassrable dodht in Juvor s minds. To the.

ot ra rY, W s dbovioos )u!*inﬁ his divect and érosy‘t:tnmfnd@
Melocter had no idea he might e‘fc{-\"waorma\».’om et

couu \‘J& use‘;ul '}o svcl\ a .‘Hra{cﬂg. Yur‘\htrmafc, he mac!e.
no aH’e_mp‘l’ whatsoever to draw the ZIUrg's attention Yo any
gapa in the statds ew'clence,and never otherwise

m‘\fcu Ia!’(-etl o reasona‘)‘.ec)oulm‘i’ﬁ“\eorg "'a '“af_ jurg -[-.. .—l
Where an cltorney aurdmhna brings out te e*iwlmng Hat 15

c]amqgina bc,amJSe ka R.’IEJ te prepafc, hes cm'\r:lcx.‘{' Canno*i-
be called o S“-ra“?tgfc ckof;e, an eveoﬂ' produced by

l\apper\s*aace o¥ covnsel’ wnintscmed and reckless cross-

eXamina-Hon cannot be Ca"e.J a“CI\afce.na{' all .dee
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Sirickland | 6 0.5, c92

As you can see From what petitioners coomsel
didnt do Jur]ng trial 2nd prior 1o teiol.with coonsels
lacke o? |e_9a[ knaw[ac’ﬂe. 'pef‘\'a.fniﬂg Yo 1ssves withm
petitioners case.Bot what Yoo (an see &r'am the
verdict in the Pe_‘\’i\-lbners case,is that the jDNd vsed
common cense when it came Yo the evidance \w/ih-t
can see Prom all the pl‘c{'ura_.s Presen"cd ot triwl 1s
Yhet estete didnlt vse common since an_cl the fack
that the shates prosecution keeps mc.kins the same
bold claims,even avYer the jury has said stherwise
with their verdict.Shows huol) "r\nfngs ahout the
sttes prosecutors (1Mthey have no re_spac": Yor a'_lur_qs’
Verdict and Mthey have no respect Yor Yhe pec;ple oF
this stade or the Juskice Sas*em.Pe'.“konej‘s‘ covnsel did
‘na\'\ning w his case ,two reasonsthis case went Yhe
way ot dcd () dhe -jurg vsed s common sense,and (Mthe
States ewidence 5ag‘5 the pe.)n-'\'\‘uwgr is innocent. What

didnt happen s that Pe’d‘\'faners\ ceonsel Adfng hev juL,
the State did 1 For her.

SR By ek

As discossed ﬁup:g. in Coerccive Use OF Mlen
Ch_g@g i'“-\p_ juru qa—\' e case ‘Ac.ntLbJ over to H\cm on

Macch ’l‘l,'l()_l(. someline ut.-‘(e.r \unch &pPRox\a\'em\u_’ Which
& was Mer all c|05in3 arsumaw‘.‘:,’t\-\.m on Meoch 1¢ 2016

Yhe j‘""j senfa me ssage. saqing ‘“\El.d ceached an aqrepme.n‘l’
on 9 out ot 1L covnts and Yhe other 2 counts ‘Hne_b were.

€4
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13
19

1
20

A3
Ry
J5

26
L7

A8
A

hung on this was admitted as coveks Exhibit 23 and thet i
attached as Exhibit B.Sometime an'gr Noon e jurﬂ 50%

there response oand thet was in Yhe Yorm o‘ an Alen -

iﬁlnarge, which wa.s-“.\ml as ir'\.s\'mckon Na3).

When the. jufg was given the Allen Cl&urﬂe; they were
told ﬂ\ui were the best pecple Yor the joh and teld
which ever way you wete Va-l'fngj'ix.: you are. ow e sida
un““n \ess votes goo need Yo reconsider Yeur Vote and
90 with Yhe major]’{s‘ For covnsel not +o ol:je._c‘l' Yo this
type oF Mlen cb\arge. Says nUmerovs -\'Mngs aboot e
pe*mcnei‘.s coomsel tic o souds‘colmsg\ was not paging
offention Yo what was being sa iA,Se.c_m\A Yot covnsels

Jus\' u:cm“e_cl the “fn‘al Yo end lTIAFr.A it shows coonsel \nq 3
wo knou;\eAgc as Yo ow .:.jualae_ cen word e Mlan Charaa.

(ounsel promised 16 have privete. ihveshigatosn
Craig Retke 1o +.-_5-H¥g o the petdioners side, as to

what he was suppose Yo \'&s-h‘:cj o) durin% the Aa‘}ense s
casc-in-ckfcy'n\e. p.&ﬂ‘fonet does not Know as his covnsel

hever tald him and rarda K’e.p‘\‘ hom in‘armec],g_%\ﬁu
Ramanewzski. 602 F.3d HALK ¢ 2016)“The de¥ense's
theory o the case was seld defen sepand it atrempted Yo
‘:n-_sp.n'\' avetrsion o Ywe Yacks consistent with that “\Eorﬂ.l—.u
his opening statement, defense covnsal stated 4o the juey
thet it wooid hear Lyclia Ceroti, who woold Jtes’ﬁ‘-g Yhat
Higdoa was at{'.l'e.mp‘hns Yo hid her when Em:',la'slw attacked him.

b9
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How&\ler, wl'u:n the. Jggemse. &c‘f'u“ag pre «:n“'pd its case ,
de¥ense covnsel 4id not call Cervti a5 a w}‘}ness.l'n :;Jtcad,EnglisHS

afterney opted Yo call Bl Englf.sl'\ himself. P12, The Diskered
Caur‘l‘ na‘{ul ‘“ru\{' xra‘ﬂ’arneg-] Lscoha:lc, l\cu.l *’u“lﬂ mVeS‘I’ sa'l’e.J
Yhe case hJareLanJ he would have been alolc. to praperfg

P_Valua"'e Ceru"s ag 4 u.n[’nf.$$ La‘arc prnm Smrj hef +65"'lm0|'\3

$o the Jurg J_S__e. also HQLLQMQ 94 F.1d 51 (%h cir. 1‘1‘161
1Y FAd VAT i 1e63).

Tl«an d LO0me pn.w\‘ wkgn pe.\r\*\anefs caxJnSe,[

rec\\izaci 5\1\: was ho-\ cJalnﬂ *o ca“ ‘“‘\IG Przmmsec‘
qu‘lm»ss, caunsa‘ e\nouu have made sure '\‘o inclode
a m(ssing wf1lntss jurg im’rmc’rm?ﬂis wauu

p\'e.\len)( '\\-\& jutg 3\'n-l.\nnr\ wbhdeﬁma w‘mj Yhis w;‘\’ne.ﬁﬁ waus
promised and w|n3 then the witness was not called as

promised. Heney v. GeollaT$ EAR S cir 1990),

The pek\ﬁane_rs‘ coonsel Failed Yo Inueshga"‘e

Clhc‘ In*é_ful_ew 'Hne mas*\' .lmvar‘\‘c.rl“ person " \"\a
pe'h*fcher.s case ,w\n\'c\,\ 15 the comp\aining witness.

Setec v Drelke 363 F.30 94265t cir. 2004)p411. %5 ¥¥er
Con"anzjs 'H\a“ his r.\e?mse caUnsel wele ineﬁec{iua_ hm‘\-

Feiling Yo conduct an aci&c]’l}at‘l-e. Pra’tr{c\ inves‘\',fc:}a"'.‘an Yor
$uo reaSc:nS, t."r_-s“ I Sct"ar arque’ '“m::\ \\ts (l.f}uu)d Counfé.l
were ine.“‘ec\-iua wn not a\-\-e.mp‘hma to contact Gruj Garner o

to interview the police o.u-‘e.er-s who took Garner's
Sh’camen\s,wki.—_\n uJouL;l have cml’)\ecl Qo¥¥at-‘§ Couhse( +o

s
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intesdoce inks evidence Ve sfgnihwn'l' dicerepancies
between Garners accoont of the crime and 3oWer's

Statements, SWur contend s Phat had hic delense covnsel
done so, the !‘L\iu\:ﬁ\i"‘& o“‘ni‘s cont essions woold have been
vadermined, We conclode that $ot¥ars da‘T\enlf.e counsel
have o3¥ered no acc.é_P‘l’al\‘e. id.s‘lf‘ica:\'ian Yoo YueirSailore
ks Yake Yhe most &‘.e.h'\tn"ars Sic::') ot a'“e.mpjﬂ\né +o

inYetview the sin-TD43]al e Knowa ggew#nes.ﬁ Yo %e;
crime with which Yaair ciend was L\naogezl_-“

10 Had counsel bedhered +o do this, she would have

11 gotten ancther version oY events \\appe,nFnj.Coun sel

1 [shoold have ot the minimom been teying to Yind oot what
13{she could cbot HA. Yeom her Teiends aroond Hown ar

1ot school o Nind out whet +‘JP¢ oF child she s Jmlu‘ns

15 w;‘HmIns'l‘aac‘ pz"\’f‘honer counje[ ch:’oe. '*b do ﬁfﬁ‘“ﬂef‘ .

16 In\re.s"\';ac.'l'e. 'Hua c:amp\ainins mﬂness or Is\-\'ef\lfr,uu her.

LA LR}

20 Mmﬁc:t} v. Prince George's Coun}g ;901 F. Sopp. 139
;).2 (D.MD. 1995) pl""l.“[-...jﬁoun sel appears Yo have Y.argo‘ﬂ'ew
2;1 {‘wo c‘ '-\-\ne. mos'\‘tunc‘amen)(al Ru‘e.s o’f Proxe.sm‘ov‘tq,

A3 (Conduct. First ;Rule oF Protessional Concoct 1.4 provides

' 27 vhetila] 'lawyer- ﬁlnau pro\h‘cje_’ ccaw.pc"‘en‘} repre S;*hh“\‘iow

25 to a client.Competent representation requires the

26 legal knowledge , skil\, thoroughne ss and pre paration
Q? reasonqlo[g necessarg gar the rcpreseh‘\'a‘\'fon.“ As a basfc

‘23 Featise \nas chserved, ““to prouiJe_ compa"\'ew\‘
9\? rept‘eﬁen}a\ion,a\awger must be able Yo reseavrch law.

&/
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]_g(‘.:».\o_ﬁ_tgl_ﬂ Cm:;l Me.i".&k%' Fuwlame.n‘\'als c»t L&qa\
Researdh. p1'5(6’t\-\ £4.). See alse Semith ,13 cal. 3. 49,

530 P.2d 5¢4, 116 cal. Rpte. c24{1995).
Had counsel been able to do any o} the ahove , she

MfgL" hav& ‘oacv\ a‘a\e. h’. i’r_“ ‘H.—\e_ pc‘H\'fone_r wi'la{' waes
needed Yor o conviction on each coont. Such as what the
fuil meaning oF inYent ia and what was needed to

prove ;n'\'ch"f.EiaAlga V. ‘.’).\‘c.{e_‘, 19¢e, 130 p.’lJ L, M New.
194, 4ee alse Sonner v, S}Qic,’l‘i‘fﬁjcliﬂ p-2d W07, 11 Wew.
12245cnd NRS 449045, With cconsel not Knowing H—u‘b,

'“w.rc 15 now uJa'u_J s)ne_ coulcl ﬁlplafv\ L\aw ‘Hﬁc 5{'4{’8 can
prove it er how the deYense can disprove it 1. e.

mentel condition such as bi-poler disordec. |
Nso part inves*iga'\’ian means paying a‘Hen'Hon to

what is said n pleadings by the other par*g.Ix .
counsel cant do this basic 'n—u“ng,wlna* could the other
party pot n their p\eqdings thed covnsel dont notice.
Soch as The Yacd oF 4 statement made by the

comp\‘afn'mg wi‘ness,wku‘al\ is what the state did on

three ocassions. The state mentions o stetement
Mmade 'mj HH. on June Ql,ﬁ()l"[,aﬂ'&d\ecl as Exhibit s
;  sund Mhhich is Juo‘\‘ showing counsel did
not invcs‘*\“:ja*e. becavse ¥ she \nm_-b, covnsel coold
have gone to the cavrts with Hhis. .
MSD wHL counsel no‘l‘ khau}fng%@ \f\ow +a

r‘esearc_\« ‘“-.¢ law canccrm'ng Pmdclmlo {c.a\ rer_ov\cjs

c& an allcﬂ'e.:l child v-‘c.{'im,i* a“owﬂa Hr\e .s%c.lte. \‘o
Supprzsﬁ. even moce dn’scovemd Hrwr\ s\wulc‘ have
‘nana\r.d‘ over ba \'\\e, S"(a‘%e_. \oexc;re_ \'ria\ -T\m‘s a“ouJ.-:c]

1
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the seales ot jus*n};o_ ot Yria\ %o be “(ip‘mA inXavoe of

he Stete way Mmane Hhaw ‘H\tlj shoold have been Thic
C'l\‘.:b ﬁ“bweA '“\e. 5“\‘:.‘\‘0_. ‘\'a \vé(e.uxnr- wt\'\\ wu‘hﬁe\g

a\:i\&'\ﬁ "lﬁ (‘_I'Oﬁ.‘rc.mmine 'H'\e.. comp\ainfna w;-‘m',ss-aw‘
pe‘\&\‘m\efs n'a\n\' Yo con}'wa'n)f Ko G usser,
\l\f;“\ CDUV\SQ.\ ha\— An.\'v\a amj—\\nimj Oas clfsé&.utsfwec\

_S,qm. means Yhe pe\;“\‘ioner coold nat make Avu._\ well

iNocrmed decisions on where he stood o Yeul I¥ Yhe
Pe\(‘\iuner Aidek Mrow wheee Ve shood on Nis drances
ot succens at brial do Yo Yae Yack coonsel LA As
Ne basic :unc.scfon J’ covnsels du-\i‘e.s.\\ can be zaid

his choice moi‘ Yria) vs. Plea deal was ‘(‘E.\’Nﬂ“\'ﬂ\\a
'm‘armea.s_g, alse Soaith v. Unided States RERARY. sgs(m\,u’s)

\<.\Ccun§e.\ \'m\ul '}a Hovc“‘;ar a Dire_c_\’ecl Ve_rc\ic\'.
or Fle Metion $or ‘\\e.LU 'Tric\\l

Counsel ¥or pa*[’(fanaf‘ coulcl l«aﬁ‘e_ apz} 5\nouu
have moved :-mr & Directed Veedict ot Not Gu.'l\y,
but pebtioners counsel failed of Hﬂfﬁ.\l\“’cld covnsel did
no“\‘ do 'l‘h{s,ohiﬂ c_ouhf)c' Know 5 bcﬂ' i+ 15 l\fg“(j emkhﬁ‘
t.ra‘m \'lﬁe_ VBP'C'I.‘(;& 'H\c.'\' “ u:aul:b \'\c\ve \t)téﬂ Qf‘an‘\'::) h'\.’
e trial courd. Then coonsel shacld have Yiled
ma‘l'fcn .kor new: ‘fhu' loa:seda an insu‘&.;ieﬂ‘t e.via‘e:n,cﬁ_ to
SUPP6'+ canufc“‘fon,aﬁ discussed Suaee SUDCA: the

1‘:!."[#»\.:“3 aq-uen ot trial p-.-.r""a.fnivtﬂ Yo couat 2 ;5 nat
Sutriaient Yo svstain Hhis coaviction. .5, v. ”f"m*cl,‘;cll

F.24 981(4+h cir. 2004)p 955 “On f‘l/t/oﬂ, Hillerd $iled the
instant $1258 petition,argoingyinter dlin thet his 4o/l
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G'H'orne_g wias ing“ec“uf_ To- net :’.\'{nﬁ d‘*;ma\,q moticn For
a few Yeial. The dideick esemed coort Yaond Mot drial
Covuaels xa]\ura Volile atimely motion Yor new Hrial an
beha [} & “i“anc‘l SEMPLE’ becavse he mistock the Q;\ing
claaé\Ihe,Vp.u B::law an aiajaa*iuelld (‘eaﬁor\;.ln\ﬂ
S‘\‘m\AaPA a‘cm pr‘o‘e.-s 5iona| COhJUC‘Jf-nThP— shete
commat say 1% would be unreagonable Saor coonsel Yo do
Yot becasse it wewld expose petitioner o oll 12
covnts again, cavse. that weould be double yeopardy
on the 11 coonts Ne woas Fouad “N_M“_C_%_Lﬁg‘_ﬂ on. Al
Yoe new trial woold be on s Yre count pe:\'i{'fonr_r

was &»u:\J 6@-}5’,’ ot I ﬁrs}f '\'r'(c\l.

Pebitionees covnsel Yuiled ¥4 visit $he all eqed
crime scene, instaad o vfsi’rine it cauafl\sel chase to

v |Lse u.:’/\a‘l' péc_"l‘ureé .s‘\e, -30“1’ -trmm. -Hr\e_ 5'}4‘)Eg.Cc»unse_l
woold have been better p(‘e_PareJ Yor cress —
examincion oF Yee aavv\?\c(mivxg witnesses | f‘}‘ counsel
had been oot Yo lock ot Yhe allﬂgal crime scene. Mse
Llhad covnsel seen the alleged crime scene with Hhe
res\' 03( \:\M:. \r\ause, S‘n& u.mou have been ahle ‘l’o
J?smu\;{' ala“: Mmare OS( Yhe com‘)laimiv\g Lun4v'le:5,‘_:

'\'eshmanﬂ .w\s%eacb cg \'\ne. 5&\,{‘& c‘a?ng C_auﬂse‘,[s) :\o\o -"or
her a5 v \akshinglon 57 F.2d GFAFH cir. 1598);

4ee alse Wade v. Acmiontrost , 1% K24 204 (5t civ.
490,
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M Ceunsel Mows Case To Proceed Withoot A
Grancl jur‘tj In’.—“a{'w\&m‘\‘.

As discussed soacd. Yhere was wo grand jury
ndickmenY as re_o\uire.c\ \aij the Bt ﬁ\m.—:mlmen'\;a_t;
the pe*ixinv\e.f*s a\\egea Crime 14 an \tamous crime
6 descrihed by Yhe LS. Supreme Covrt in Mackin,,
117 0.5.34%. 3640850, Thia i Further explained in

Lo, v | lggﬁ!gﬂ&,lBK 0.5, 433, 44 (4441 Becaune. persons
convicted o oWrenses Qunfs\A\o\a. \33 ‘\mpr(eonmen'\' Yor
mare Yhan one year may be cav&lnec\ w pevxi\'ens(cmg,
1% 0.5.C. ;qu?i.?)J any crime PU!\{:’;LD.}}\&. n This manner
15 tnbamous. Role Ha) oF Yhe Federal Rules oF
Ceiminal Procedure cedidies the Sopreme Court's
.\f\“’cfpre;l‘d ‘on o Yhe Consti¥utioncl rec\,ufreme;\*' o an _
indictmerd Yor iamons Crimes A Senselother than
ceiming] contemot) most be P(‘cs.“uecu‘l'ecl by an
mdickmant ¥ is punisheble’ (M) by death: or (B by
;npri?;os\ ment For moie “_H\cm icj-ear.ngggglgmdu,’?'ﬁl F.2d
6%5. L99 waulD.C civr. 1945). This doeg applq Yo the

Stetes ‘Hnrough Clavse 2 oF the (hh Amendment cs\'
‘H\A Uwi'\’e(] S‘h:r’t&é Com.‘ah“\'a‘l'fan r.ul-n};\n app“c:s '}’o -Hme,
5'1'&‘\’&5 ‘\'\«rough '“'\e 1"|'H-\ AfheMthcn’\‘ c¥ "H\a Uni“'ec’

Hutes Constlotion Llavse L o the G Amendment
15 ‘Hme, Supramﬁ(.id ClauS&.C_{i\'_a_z_’& licl}cc‘n \1.‘(.",&_)&51: f_a-“p,,

160 F.Ad 11000 civ 2001Y.ee dlso Beaad | 95 F.2d uralw
civ. 1990)

d
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As discussed in previod s p\ea«lings counsel had
\)&‘\';“tim{\er wave bus r\'g\n'\' {s « -“Pdéﬂl'd ‘\ria\,bu% Under
1% 05, CIVLEL which is Yhe speedy brial act Yhere 15 no
Plaz_e_ wit Pt say & He}e_hdan* con wizive Yhis rng'.
What ¥ does give I3 NUMErOOS ways 1o doil Yhe bime. o
exkend it b way A motron ¥mr Continvance . There is
no p\ace. within the Act ool cllows a dﬁ_em)ar& )
oot out L;;'\’Jw"\a'{ W+ also 5095 15 Hoat } s avto matically
ap‘p\tt:} Yo a Aa’i’encfam:\'s Caseam_égtggi(;@o F. Sepp.
2 42200 Mk 2009, See alsoZedner v U4 543 U.5. usd,
164 LEA 2 44,120 5. 1930 0006Y Maples v Stegall, 423
T.2) 10200t 2008)The state has waived ang righ o

Caim prejudice o Yo Ao violahion as -‘(\\ei:' stood \35

an allewed Yhis Yo happen Yor sver Ywel) gears.

Covnsel ka\'\er] Ys ensvre all theee ax dhe

jurors Onn\s Wete Pl"‘opef‘loj Mm]ni::\'ef.\l«’heh l\elr)
4o be dece Nis s a4 :'ur;sl));c‘l'fona\ 1ssue whiah -
Mmeans pa{';'\'ffanefs “’r‘;al was fnaa'l'. \AI{'H\ “\e. S‘\'a.‘\.'e,
Depu’cg DA Midnelle be and Ye sosnbleadss
Pt"\\-\'\bners eovasel Mcv\;a"ua A. Mc_Nai"'\;aA .:.Au{':_,
Yo \:r‘lv\c_l Meotness Yo H/‘e; covels atte wtion. This error

Lails Uncle_pw‘.ﬁﬁ rngl v State 353 134 4192 11en
B (1618). This whole issve was discossed supea. .
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The PeXiXioner was accosed &t nUMeroUs Criwies,

thet were a\\eg&:)\ committed Tewa June 20,2001 1o
Jdamuary 11.2014. th.u here are Yhe 15505 er'\ Yhis ‘\-\\e
Peklizner has bheen deemed V\eﬂ'\n\\\j Disal\ed since
P\UQUS" 5 106% all Yhe way Yo corrent.So not cm\Q '
con the S*cc\e. noX prove m\evx\ an Yhe c_\\anhf; \aut
“-\c, Pﬁ\\\\()!\et was ‘,tr\ea an& unls\wea tul'\ \e, \we 15
Mcn*a\\tﬁ Disaboled n \lio\a\‘\nn ot NRS 178400 .
Mrached as Exhdeik s Yhe appeals covrt
decisian Xar Ye ‘J&\\\\cnet‘s 566\ Sef.ur\\
Dlﬁ&\m\\\\a (o So Yis \*u\w\g COmMmes 0&‘ a:—ule.m\
kwaCourt and Yoased onxederod law. and undec Yee
Supremacy Clavse under Yhe M Amed. Yo Yhe
05, ConsXkuYion Xeder ol \_awhum 5 Nate \aw.

:BﬂmaJLSKAMﬁkﬁdkﬁ%_3QF%&QI1HHWH 1690),

See olso Bde v Rohinsen, 33 U.S. 375, 375(1960),
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oo 0O

Q

All right. And in State's 38 what is this?

The shower.

Okay. And is the curtain pulled across the shower?
Yes.

So if you pull it back, then you can see the shower

and get in the shower?

A
Q
A

Q

Yes.
What's in here?
Towels and Band-Aids.

Okay. Showing you State's 39, is that a picture of

that cupbcard open where the towels and stuff is?

A
Q

Yes.

All right. And showing you State's 40, is that also

in the bathroom?

A
o)
A
Q

Yes.
Where in the bathroom is that?
The shelves above the tecilet.

Okay. And is that just some of the stuff that was

kept on the shelves above the toilet?

A

Q

Yes.

Did you -- or did Justin ever have you touch any

part of him?

A

Q
A

Yes.
What part?
_His penis.
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MS. JOBE: Court's indulgence.
(Pause in the proceedings)

BY MS. JOBE:

Q All right, Heather. Just a couple more subjects,
and then we're done, okay?

A Okay.

Q All right. So you -- we talked about how -- well,
it happened in the bedroom. Did anything happen with Justin

outside the bedroom or in a different area of the house?

A Yes,

Q Where in the house did it happen?

A Shower.

Q Okay. And where is the shower in your house?

A In the restroom,

Q Is there one shower, or more than one shower?

A One.

Q How -- what does the shower lock like?

A It's a stand up -- it's a bathtub with a shower
nozzle.

Q Does it have a curtain on it?

A Yes.

Q All right. Tell me what happened in the shower.
A He would make me stand over him while he pleasured
himself or he would make me kneel and he would pleasure

himself.
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Q Okay. And when you would kneel in the shower and
he'd pleasure himself did anything happen?
A Yes.

Q What happened?

A He would ejaculate onto my face.

Q All right. And would the water be running, or not
running?

A Running.

Q And when he would do that would he say anything?
A Afterwards he would tell me to stand up and wash
myself off.

(] Okay. And did you stand up and wash yourself off?

A Yes.

Q Did that happen one time, or more than one time?
A More than one time.

Q All right, Heather. I'm going to show you what's

been admitted as 38, 39, and 40, ockay? If you'd look at those
for me, please.

Do you recognize what's in 38, 39, and 40?

A Yes.

Q What do you recognize that to be?

A Bathroom.

Q Okay. So various pictures of the bathroom; is that
fair?

A Yes.
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29 30
1 THE WITNESS: Five or six. % * Q. Okay. Now, Heather, did that -- did that
2 BY MR, THUNELL: happen just once, or did that happen more than once?
. a. Okay. Now, Heather, did he ever have you go C5 A. More than once.
4 insigle the shower? F J6  la D~ \_ @ Q. Okay. About how many times did that happen?
5 Yes. Oriqina| 3 X atemert [(B) A About three.
6 Okay. And was that in the past year or before 6 Q. Was there anywhere else, besides the shower?
7 the past year? 7 A. No,
8 A. 8efore the past year. 8 Q. Isthat the shower -- was that shower at the
g Q. Was'it after the first time when you were 9 Hill -- Hill Street house or at any other house?
10 around eight years old? 10 A. It was at the Hill Street house.
11 A Yes. 11 Q. Okay. Now, Heather, did he ever -- did he
12 Q. Okay. And what -- what happened with the 12 ever touch your privates -- your front private area?
13 shower? 13 Did he ever touch that area with anything?
14 A. He made me kneel, and he -~ come on my face. {14 A. Yes.
15 Q. Okay. And -~ i5 Q. And what -- what did he da?
16 MS. LOBO: I'm so sorry. 16 A. He touched it.
17 BY MR. THUNELL: 17 Q. And with what did he touch [t?
18 Q. Could you say that one more time, Heather? 18 A. His hands.
18 I'msorry. 19 Q. With his hands? Did he ever -- would he touch
@ A. He made me kneel, and he would come onmy |20 on the outside or the inside?
23 face. 21 A The outside.
? Q. Okay. And when -- when you say that, what do 22 MS. LOBO: I'm sorry, Judge. I'm just going
_,57 you mean? 23 to object as to foundation and vague, I don't know.
A. He rubbed his private parts until sperm came 24 1f we're talking about front, is it chest or vagina?
5/ out. 25 1didn't--
3 32
1 MR. THUNELL: I could be more specific. "1 what was going on?
2 THE COURT: Please. Please. 2 A. Because I was scared that he might hurt me or
3 BY MR, THUNELL: 3 my family.
4 Q. And, Heather, when I'm tatking about front 4 Q. Now, recently did you -- did you tell sornebody
§ private, I'm talking -- I think yoy calied It the § about what was going on?
6 wvaginal area before. 6 A. Yes,
T A. Yes, 7 Q. Who did you talk to?
8 Q. And that's what I was asking about. Did -- is 8 A. Italked to my friend, Ziley (phonetic),
8 that the area you were talking about, or were you 9 Q. Okay. Now, what made you finally tell Ziley
10 talking about your chest? 10 about what was going on?
1 A. The vaginal area. 11 A. Ididn't want it to happen again, and I knew I
12 Q. Okay. And, Heather, was that touch on the 12_ could trust Zlley.
13 outside or the Inside of the area? ' q_{f} @ And after you talked to Ziley what -- what did
14 A. The cutside. %you o after that?
C%, @ Okay. And did he ever put any other part of ; é I talked to the school nurse, because the
438 his body on -- on that area? . counselar wasn't working.
AT A. No, not that I remember. Q. Okay. And after that did you talk to sorne
18 Q. okay. 18 other people?
19 MR. THUNELL: Court's indulgence, 19 A. Yes,
20 BY MR. THUNELL: 20 Q. Okay, Heather, just one second if that's all
21 Q. Heather, let me ask you a question. During 21 right. Heather, now, you talked to -- you talked to
22 the last few years that this was going on did you ever 22 some other people.
23 tell anybody about it up until recently? 23 Do you remember talking to a speclalist by the
24 A. No. 24 name of Tiffany?
25 Q. Heather, why didn't you tell anybody about 25 A. Yes,
Page 29 to 32 of 80
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. .i : » Harward is hardly alone'in havmg been

‘ _#;Sugréﬁ'r? Court overturned the 1997 murcIer

C changes mvahdatmg the scxence underlymg
_+ - the original testimony. a statutory basis for

. N I reversmgacrlmmal conv1ct10n Because of the
for crimes rhey drdnt commrt. Moreover, . héw starite, Richards Was able to appeal his"
thit this technrque is seill ased in our justice  case.onice.again, and this time, the: California’
Supreme Court’ unammously agreed chat "it
is reasonably probable that the false evidence
- présented by, Dr. Sperber at peritioner’s 1997
convncted based on‘bite’ mark companson jury trial affected the oiitcome of thar proceed-
testlmony Edd.le Lee Howard has been on mg.- Accordmgly, rt overtuﬁ?d l'ns murderf
M1ssrssrppls death Tow fof over two decades : convrcuon : (8
after havmg been’ convicted of the rapé and * Cahfomra_s Junk s scrence.starute is only
urder of an 84—year—old woman, In his ¢rial, d'le second one passed in the nauon. Texas was
rte marks Found ont the exhurned body of the ﬁrst state to do so in 2013
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_ Faulty ForensIc_S (;5.;:_."_)',

presents a public safery threat.”

il

‘u' N

. “ I
HAIR ANALYS!S I8 ANOTHER FIELD OF FO-
fénsic science foundly criticized in the NAS

gegort for. lackmg scientific. validation. An-.

ongomg review of the cases in Wl’llCh FBI .

W,

A g L
Iev1dence,= accordmg t6 Dr chhard Souvrron
ndaadental <

Iperson Some of-tHe reviewed: cases had. al-’
* ready been overmrned duie to post-conviction-
DNA :c_stmg N :
i fOn: F ry 2 2016 a Massachuserr.s .
uti-vacated the convicrion of George Perrot -
r 3 ! fgr a: 1992 rape and- burglary. after finding the "«
utcome of thernal »Durmg rhe erial, lcg' di convrcnon was based upon an-FBI. expert’s .

f\ “»arf foren Skxp-*SperBe; . srron eously overstatéd hair analysis. The 79-.

s yearsiof "page? opinion marked thd RE3Etime 4 court;
gonducted. 2 thofough. review: of the.saence .
of microscopic.hair comparison: Ihe court: * -
nducted a'two-day hiearing during which *
t heard’tesnmony from mu]tlple defense and’

IrraMay.ZG‘2016 op;m_ s thié Califors

< . .
.H\. L ‘-\.

- “The decision s v1tally 1mportant because
ong'thh neWr) L, wnll be followed by m:my other courts

'how to, deal with this erroneous testimony,
accotding to Fabricant." While we don't know

. how'rnany cases may ultimately be reversed -

becausé of the use of this scientifically invalid ©
! evidence, we know from the preliminary find-
.ings. of-the review that FBI. agents, over a

’ rorrured 2012 opmron ‘that Cali fomra Lawyer _ pertod of more than two decades, erroneously .
magazine labelled the worst decision-of the " testified or provided erroneous repofts it
"year. Remarkably, the Supreme Court “ruled more than 957 of the cases where microscopic
that expert tesnmony was merely opmron 'hair analysrs was uséd to'connect a defendant

L and therefore couId never be cons:dered true, foa ceime. s, 1.

. of false. LR Ve " The: Innocence Pro;ect and Natxonal As-
In response 10 that baﬂhng decrsmn, the’ . sociation of Criminal Defense Lawyersurged
Calrforma leglslature passed the"Bill Richards  the FBI to conduct,the review following the
Bill,’ . which'is often referred'to as che unk DNA exonerations of Donald Gates, Santae
sciénce” statute. The bill amended the penal Tribble, and Kirk Odom, who were convicted
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Faulty Forensics (cont. )

Vo s .

hair -analysts. Etroneous hair analysis- testi- -

. to object to the testlmony

monycontributed to 207 of the more than «
337 convictions that were later reversed based:-

“upon DNA evidence, - 7| e
;i Tribble spent 28 years in prison’ ‘and.

) later won a $13.2 million award against the -

Districtof Columbia. He was convicred after
a FBI agent testified that the chances were “1.”
in 10 million”that a hair froma stocking mask-.
came from someone else. While incarcerated;
Tribble developed -a heroin addiction and:
contracted HIV and hepatitis. He suffers froi.--
severe'depression, and though only, 55, he is
not expected to survive beyond 2019.- + -

for periods of up to nine months at a.time..

Additionally, he was tasered, tear-gassed, and, - _

: atone point, held in four-point restraints and -

strapped to a concrete bed for four o five days™:

duringa 1999 prison cransfer. D.C. Superior

, Court Judge John M. Mott wrote that “Mr. *

Trxbbles ordeal did not merely deprive hifh of -
his liberty in a constitutional sense—it ruined

- and, quite literally, dying” . - i

his life, leaving him brokén in body and spirit”

DNA testing established that none of
the T3 hairs.-found 1n the stockmg cap-that-
were located near the crime scene came from '

S w1th which its ‘being corpared:. -

Tribble or any of his alleged accomplices:
Odom, 54, spént over two decades in”

Other Forenstc Quesuons

Brrs MARK amo HAIR ANALYS[S ARE THE _r

<low hangmg fruit of quesnonable Forens:cs Yet )

many, of the methods believed to be-on'more - .

sound scientific footmg also syffer from lack :
of validation and other i 1ssues S

 Forensic ana.lysns of lead in bu.llets and.‘ "

matching of- voice: prints have already been

before they were-used to, help secure many

- convictions.. The! pattern of bums suppos-}

edly caused by liquids. has been dxscredtted
for bemg scientifically unsound‘ Such burn
pattern testimony led-to the 2009-execution

: -, of Todd Willingham'iny Texas. despite the fact-
%+ Tribble was held in solitary confinément .

that the so-called science: had been dtsproven
two years earlier, < . - AR PN Rk

- Even ﬁngerprmt companson, long dc-,
cepted in American courts, has problems: The

problems are not thh the statistics thac set the .

probability that one ﬁngerprmt is the same as -
a randomly chosen ﬂngerpnnt Instead, the
problem lies with the subjective determmanon
.by.individual analysts as to.whethera suspects
fingerprint matches the unknown. ftngerprmt b

g That is “where it gecs a lirele fuzzy, A
cordmg to Glenn Langenburg. a ﬁngerprmt‘
examiner, wnth the Minnesota Bureau of .

- Cnmlnal Apprehensnon When ﬁngerptmhT

examiners look at mulrlple ﬁngerprmts froms:

_prison: for rape; A D.C; court ordered:the - . (the same source and dxfl"et:ent sources for pro- .-
. District to pay him $9.2 million. The Dlsmct' tracted penods thetr brains get'c callbrated'to

settled a lawsuic brought by Gates, 64, for..

_some internal threshold of sm'ulanty resultmg "

$16.65 million. He'alleged chat pOllCC framed winl dlSSlmllal‘ltlcs betng ignored and similari- "

him for a 1981 rape and: murder
] Bullet and Shell Casmg
.~ - Tool Mark Compansons

ON JANUARY 32, 2016 iD. C CQURT oF’

|_4|~

appeals tuled that claims by a forensic examin-"

er that'a blllet or shell £asifg can be matcbed
to 2 specific weapon lacked.a 'scientific. basts

- and should bé batred from crtmmaf erials 4

mtsleadmg‘A D.C. police expert hiad testified ..

_ties emphaslzed Langenburg noted Thls is';

2 especta.llyftrue iwhen' dealing with the patttal X
_or degraded ﬁngerptmts typtcally found at ay,
" crime scene. That is'an, extremely i 1mportant- )

“point because, ‘while it takes multiple p pointsof -
stmllanty to constder a ﬁngerprmt a match,
it requires only one unexplatned point of dis-"
sxmtlanty to prove they belong to dtﬂ'erent :
people et RO ; » .

The subJectlve nature of ﬁngetpnnt:,

that three bullets came fromm a spécific gun in, analysxs is demonstrated when ﬁngerprmt y

the murder trialof Marlon th.llams He was
conv1cted and appealed,. = " <7,

In the opinion, Associate ]udge Cath:
erine Easterly wrote’that the erronéous:
testimony in the trial was"more thanregrez-
table [as the’ government had characrerized
it). It was alarming” like. the vision'of 2 psy-

chic” with foundatmnless faith in. what he .

‘believes to be true! Unfortunately, Williams

" lost therappeal‘bec_anse_ his trial lawyer failed

January 2018

examiriers are gtven blind’ tests In one sl'udy-,r
of 169 examiners, theré-were 7.5% false -
neganves—errors where exarmners said prmts )
from the.samie person came from'’ dlﬂ'erent{‘
people—and 0.1% false positives where €Xam-"
iners-concluded prints. from therent people_'a
were from the same person, .. .
Likewise, the recognized gold- standard
in foremtcstNA testing—loses a little of
its luster when the subjective human element

s

< L S NEEN
R . . .
4

1 is mtrodueed as part of the- exammatton
1 process. This is especral]y true, when rhere is

very lictle DNA avallable and/ér the avallable
DNA sample contams DNA. from two or,
more donors. o '
) Sltannon Moms, Melissa Lee, and Kevm
Rafferty. have filed 2 lawsuit against the New .
York State Poltce'crune lab’thac formerly .
employed thém.; Tbey a].lege that wheén, they

" tried to cortect errors in: DNA testing at the .
discarded as scxentxﬁcally useless, but not;«.

lab they were ‘silenced. ind fired because the
errors were favorable to the prosecution: .

"\ The departient: was: implementing a
computertzed DNA analysis called TrucAllele -
that would have eliminated the érrors that oc-.

cur-when # technician subjecnvely interprecs
-a complex- mixture’ containing DNA. from

more than one person recovered ftom acrime-:

', ‘scene.: However, the mvesttganon into their
fa].legauons was used as an excuse to ca.ncel
. tmplementanon of TrueAl.lele.

7. Similarly, i in a: recently ﬁled cml nghts
lawsunt,
forced onit of her posmon as laboratory dlrec-

. tor forithe New York City Medn:al Examiner’s . o

! office after she crttu:tzed a DNA testing v

‘method lmown as low copy number (* LCN: ).
i Other. crltxcs claam that:the. LCN method
. which uses fewer strands of DNA than is rec-

ommended by the manufacturer of the testmg X
equipment or the FBLis unreltable. Stajical also

‘served on the New Yorlc State Commtssxon of

Forenstc Scxence and reportedly angered her

~supertors by votmg wzt _defense attorneys on |
.thé commission

eq re.the. publ ic, release
of ‘a study,-‘oﬁ't A
© Greg’ Harnplkt professor of btology
a.nd cnmrnal justice:a at Bozse State University
and dn-ector of the Idaho Inn(;cence Project, ;-
has spoken out publtcly about contamtnatton
issues that plague,crtme scene ‘DNA sam- -,

ples—especially ‘those tested using smaller *

sample sizes than recommended by the FBL. .
", Cross contamination is what happened in

the A.manda Knox case. Itaha.n mvestxgatots .

' found small; arnounts Sof Knoxs DNA on the

handle of a knife, a'smjall a amount of her room-
mates DNA-on the kmfes blade, and atiny
sample of her boyfnends DNA onthe claspof :
her roommiate’s  bra; Tbey used this to tie both
Knoxand, het.boyfrten_ the riturder of her -
roommate. But the bra had not beén collered
until 48 days after the murder. During that -
time, it Had been moved around the residence
and repositioned multiple times by investiga- -

. tors photographing the scene. Further, the

knife had been used by. Knox for cookmg and

was collected from a kirchen drawer.’

e
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TRUMP Ac)min\sjrro)fion Kills Obama's

Foremsic& E\lic)e.nce_ Re_\ia}o'n\ljrg B"or*s
\ocj. Mark Wilson

Ffr‘S“f Six(b) Paraarap‘ns Pertain 1o
Petitioner
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i’ BSS THAN THRBE MONTHS ‘INTO ‘I'HB

aminers not only cannot- Idcntlfy rhc source

Trump Admnmstratmn, the Prcs:dents ; _of. bxtc,mark with;réasonabl »accuracy, they,
{ assaalt on science, truth, and allthmgs 0 ama, > cannoc even cons1stently agree o whiether an

reached the cnmmal Jusnce system

improve: the. reliability, of forens;c evrdencc
has beenl abolmhcd’~-' ) : s
In2013, the Obama Admlmstrauon cré-

ated thc National Comm:ssnon on- Forensnc .

Science, an! mdependent advxsory panel ‘of
approxlmate[y 30 scxcnnsts,«cnme lab lead— .
ers,judges, pmsccutors, and c¢riminal defense
. lawycrs The comimission’was’ charged thh
reviewing forensic sctcnce sra.nclards and mak-
ingreco mmendacmns to ensure the rellablhty

of forénsic scunce used in crlmmal trials: ™

of numerous s¢andals and reports about unre-

-{.liable evlclcnce being used to conv1ct and evcn .

execute crzmmal defendants

" In 2005, for examplc, the FBI abancloncd ;

its 40-year practice of tracing bullets to a spe‘
cific manufacturer’s batch through: chemical
analyses, after its ‘methods were: scxennﬁcally '
debunked: Also-in 2015, the Justice- Depart—
ment and FBI'admitted that nearly every
"examiner in'a hair-analysis-unit gave. scien - |
tifically flawed ‘or overstated testimony in 90
percenc of casés from' 1980 to' 2000. ‘Those
cases-inicluded 32 criminal defendants:who
'Wcre sentenced to-death, and 14 of the'con— ]
demned men were executed or dled in prison;.
he Natlonal Academy of Scxenc s

cxamlners, ‘and rcsearchcrs‘sThe NAS found,
that forensnc examiners had’ fal.sely cl:umed
for many years that they, could ratch patterty

evndence. like firearm and: bite-mark evu:lencc,. R

to a’soarce with'’ absolutc of scncnuﬁc ‘cef:
ramty Thc NAS found lat law enforcement‘

Fnd: shoe-prmt analysxs whave revcalcd a!
dlsmaymg frequency of instancesof; uis
forensnc evidénce that' do¥ notpass an, objcctwe .
‘test of scientific Valldll'y "With tespéctto bite:
mark analysis, the report found that avallable-
scientific evndcncc strongly suggests that ex-

. nder A injury is- an l‘xuman bite mark chcrtheless.
| Trump's watchi, a commission, workmg to,

.+no.courtin 'the. Umtcd States has barred bite-

mark evxdencc, despztc 21 known, wrongﬁll ;

convicriotis. N

che cruth.," hroughout the, Obama presn‘
dency;the commiission- prompted several
important reforms. For example,’ Attomcy
"General Lotetta Lynch accepted comrission

labs and’ pracunoncrs She dzd however, reject

" The'commission wis created in the wake .

‘ of 19905 tough—on'cnme strategies).y}

NAS ‘Y also 1ssued reporis, crmcmmg Lnadl: 7
' equate sta.ndards and’ funding for crime: labs, -

L On’AprlI 6; 2017 suc.lcadmg-rescarch.

Albl‘lght,"an mtcrnatmnally rccogmzed neu:

‘J

warned dgainst eénding its wérki “Fot tgo long, *
dCClSlOnS rcgnrdmg fOrt[lSlC SClenCC haVC l)ecn
rhade withot thé ifiput of thc rescarch scwnco

‘ commumty, *the group wrore in a letrer urg'mg

Umr:d Statcs Attomey General Jeff Sessions.
to Contlnue the Commlssloﬂs Work fol' another
two yearsi. L R PRNT o ;

Sessxon-s 'was not moved As the commis- -
sion beg:m its'last, two—day mcetmg beforc its -
term ended, Sessions annouriced on Apnl 10; .
2017, that the_lustlce Deparrment would not
renew the.commission “when its term expired
on April 23, 2017:He claimied that decisions
abotit how to meet thc needs of overburdened
crime, labs will be made bya yct-to‘be-namcd
'senior adviser and 2 subcommitteé of a Justice-.
Department task force on violent crime chat

efforts (whn:h includes'encouraging the l:cwval

-“Triis unrealisti to: expect that truly ob-

]cctwe, sc1ennﬁcally sound standards for.che
use of forensic science..can be arrived at by
entities centered solcly within the Départment
“of Justice,"said U.S, Dlsmctjudge]ed Rakoff;

of New York, who was the only federal judge.
on the commission. Other members who vrork
within thc criminal justice system agree, 1rgu

.ing that even well-intentioned; prosecutors-
lack a scientist’s objectiviry.and training and
that the Justice Dcpartments retreat into insus:

: lamy creates arisk of repeating past mistakes.. -
Sc:encc report found that revnew 7-of common 1
forensic methods mcludmg halr, blte-mark h

Naturally, the.National District’ Ac- .
tomcys Assocmnon appliuded- Sessions for.
abollshmg the commission. Dlsagreemenrs
among members of the commission- had
reduced: it to “a think tank yxelclmg few ac-
association claimed. S "

Nothlng could havc bccn ﬁ.lrrher from

28"

“January 2018 3 ' S ., e

scientists on the commlsswn. Jed: by Thomas'

at thc Salk Instinite: for onloglca.l Sruchcs. »

isipart of President; Trurnps “law aid" order’

comphshm:nts and. wasted tax: dollars, the

‘an; 1mportanr, rccornmcndatlon ithat would
have requlred cxpcrt mtnesscs to disclose et-
ror rates in’ thelr testxmony - and'refrain from
_using methods tha: have not becn sczenuﬁcally
.vcnﬁ:d

$20 million’ research:’ prOJect to study crime
lab: tcchmques usccl more than.160,000

times-a year, mcludmg quesnons about how'
. Frequcntly claimed matches of. pattern-based
evidénce such a8 complex DNA proﬁlc mix-
. mres. ﬁrearrns, and bltc-mark tracing may be .

érroneous: The Trump; Admmtstranon has

lgnore& othet: recommendanons, mcludmg a

'proposzl for new, department-wide standards
for éxamining and repottirig forensic evidence
i crumna.l -courts'across che nation.- + _ -

Or.her reforms are hkcly an extension of
the comrmssxons work. In 2016; for cxample,

FBI Director Jirnes. Comey,. whothas. since -
bcen ﬁrcd by Presidenc. Trump, ; asked' state °

and’ local: crime! ‘1abs tor review ‘FBI hair-
comparison cases Criminal convictionstin at
least’a dozen states are curtently under review;
accordingto. the: Nationial- Association.of
* Criminal Defense Lawyers ({NACDL’ )" We

- wane to make sure there dren't other innocent -
people in jail baséd ontour .work,’ Comey

wrotc in a June- 2016 lctter Unfortunately,
~alarge number of cases, our. examiners made
starements that went 16 far in ‘explaining the
significance of a hair. comparison and could
 have misled a jury or judge” .- v
< Afterithe Justice Department and FBI
admnttec_l.m 2015 that two. dozen examiners
in oneof its*forensic labs' had given Aawed
* testimony in hundreds of cases; the Obama
. - Justice' Department also initiated 22016

" review of expert testimony-across several

disciplines: The review was based on findings
that for years nearly all EBI experts overstated
and gave ‘scientifically. rhisleading testimony
concerning FBI laboratory techniques relared

. to the tracing of crime-scene hairs based on
. microscopic examinations and of bullets based

Criminal Legal-News

recommendations for the adoptlon of newac:
credltanon and ethical standards for fofensic - .

Anorher.rccommendanon rcsultcd ina
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C-14-296556-1

DISTRICT COURT
CLARK COUNTY, NEVADA

Felony/Gross Misdemeanor COURT MINUTES March 17, 2016
C-14-296556-1 State of Nevada
vs
Justin Langford
March 17, 2016 8:30 AM Jury Trial
HEARD BY: Israel, Ronald]. COURTROOM: R]C Courtroom 15D

COURT CLERK: Melissa Murphy

RECORDER: Norma Ramirez

REPORTER:
PARTIES
PRESENT: Burton, Chris Attorney
Langford, Justin Odell Detendant
McNeill, Monique A. Attorney
State of Nevada Plaintiff
JOURNAL ENTRIES

- Deliberations continued.

OUTSIDE THE PRESENCE OF THE JURY: Judge Gonzalez present. Court conducted a conference
call with Ms, McNeill and Mr. Burton on the record regarding a Juror question received with respect
to reasonable doubt, which was ADMITTED as Court's Exhibit 25. Court directed the Jury to Jury
Instruction No. 6.

JURY PRESENT: At the hour of 1:05 p.m. the Jury returned with a written Verdict which was FILED
IN OPEN COURT. JURY FOUND Deft GUILTY of COUNT 2 - LEWDNESS WITH A CHILD
UNDER THE AGE OF 14. JURY FOUND Deft NOT GUILTY of COUNTS 1, 3,4,5,6,7,8,9,10,11 and 12.
Jury polled, thanked and excused.

PRINT DATE: 05/04/2018 Page 5 of 6 Minutes Date:  March 15, 2016
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C-14-296556-1

OUTSIDE THE PRESENCE OF THE JURY: COURT ORDERED, Deft REMANDED into custody
WITHOUT BAIL; BAIL REVOKED. COURT FURTHER ORDERED, matter REFERRED to the
Division of Parole and Probation (P&P) and SET for SENTENCING.

CUSTODY

05/10/16 8:30 AM SENTENCING

PRINT DATE: 05/04/2018 Page 6 of 6 Minutes Date: ~ March 15, 2016
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If -- and it’s never happened in my five years, but
i1f somebody bothers you and persists in asking you, notify
Department 22. They’ll notify me and 1’1l make sure it stops
immediately. That’s not going to happen, but I just say that
in the over-abundance of caution. As I said, a lot of times

they"ll want to know for a learning experience and it helps

the attorneys. So if you have the time -- I guess it’s one
o'clock -- and you want to, they’ll probably meet you on the
way out.

THE MARSHAL: What I'll do after I take them out
and Mr. Langford leaves, I’1ll bring them back in and give
them maybe ten minutes to talk to counsel.

THE COURT: COkay.

THE MARSHAL: And anybody that doesn’t want to can
just head down to the third floor,

THE COURT: Absolutely. So again, I want to thank
you for ycur service and you’'re now excused,

l(The jury is excused and exits the courtroom)

THE COURT: QOkay, we’re on the record outside the
presence. This matter is referred to the Department of Parole
and Probation for a Pre-Sentence Report and set over for entry
cf judgment and imposition of sentence on --

THE CLERK: May 10th, 8:30.

THE COURT: The defendant is remanded to custody.

Is there --

10
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11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

MS. McNEILL: His bail is currently set at a million
dollars, Your Honor.

THE COQURT: It will remain.

THE CLERK: Okay.

THE CQURT: Okay, we’re done.

{Proceedings concluded at 1:08 p.m.)

* k x k 0k
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Electronically Filed
09/21/2015 03:52:37 PM
1 | opps ' o m‘_ 3 [5&»«.—
STEVEN B. WOLFSON
2 || Clark County District Attorney : CLERK OF THE COURT
* || Nevada Bar #001:565
3 || JENNIFER CLEMONS
Chiel Deputy District Attorney
4 | Nevada Bar #10081
200 Lewis Avenue
5 1l Las Ve ges, Nevada 89155-2212
goz) 6 1-2500
6 1 Attorney for Plaintiff Lig
7 . r \!.:f. N
DISTRICFCOURT "¢ .+
8 CLARK COUNTY, NEVADA
9 || THE STATE OF NEVADA, o
10 Plaintiff,
n -Vs- | CASENO: C-14-296556-1
12 || JUSTIN ODELL LANGFORD, .
N 43748452 DEPT NO: XXII
Defendant. . —
14 .
15 STATE'S OPPOSITION TO DEFENDANT’S MOTION TO COMPEL
16 PSYCHOLOGICAL RECORDS OF H.H.
DATE OF HEARING: SEPTEMBER 24, 2015
17 TIME OF HEARING: 9:00 AM
18 " '.\‘;?
19 COMES NOW, the State of Nevada, by STEVEN. B. WOLFSON,'Clark County
20 || District Attomey, through JENNIFER CLEMONS, Chief Deputy District Attomey, and
21 | hereby submits the attached Points and Authorities in State’s Opposition to Defendant’s
22 | Motion to Compel Psychological Records of H.H.
23 This Opposition is made and based upon all the papers and pieadings on file herein, the
24 || attached points and authorities in support hereof, and oral argument at the time of hearing, if
25 || deemed necessary by this Honorable Court.
26 ||\ 1
27 || M
28 | 1
=N
' R " .";«"."" 4010011147 501 GPPM-LANTFORD_JUSTINIG01.00CK
. } 00004y
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POINTS AND AUTHORITIES
STATEMENT E CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter

“Defendant™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
Felony- NRS 200.364, 200.366), Lewdness with a Child under the Age of Fourteen (Category
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On Junc 11, 2015 the court appomtcd Monique McNeill to represent
the Defendant. On June 11, 2015 the Court addressed the Defendant’s Pro Per Motion for

(- TR - NS IR - SR Y I . ]

(]

Discovery and granted that motion as to B ﬂnd Jeif h ‘material oniy On September 13,
\

11 [| 2015 the Defendant filed a Motion to Compel Psychgliogldal Records of H.H. The State's

12 || opposition follows, S

Sv Pf‘eﬁﬁeiis STATEMENT QFFACTS
b} +a'\emcw‘\l4 > Qn June 21, 2014 the victim, H.H,, disclosed that she-had been sexually abused by her.
T et e

I5 } stepfather, Justin LanEford.' During & forensic interview with CPS specialists Tiffany Keither
16 | and Chelsea Schuster, HH. (dob 6/22/2001) disclosed that the abuse began when she was six,
17 || seven or eight years old. While at her stepfather’s residence in Searchlight Nevada the
18 || Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
19 || made H.H, and [ay on the bed and the Defendant rubbcd baby oil on H.H's legs. The
20 | Defendant then placed his private parts in between her 1¢gs and rubbed himself back and forth
21 || until he ejaculated. H.H. stated that the Defendarit ﬁl‘éc-éd%ﬁvhite hand towe! on the bed and
22 | had the victim lay on the towel ‘during the molestation-'ifnci_dcnts. The abuse continued until
23 [ the victim reported the abuse in January 2014, H.H. téstified at the preliminary hearing held
24 }i on March 14, 2014 of severa! instances of sexual abuse committed by the Defendant, The
25 | victim describes instances including the Defendant sucking on her breasts, the Defendant
26 | putting his penis in her anus, the Defendant putting his penis into H.H’s mouth more than
27 )
28

! The Statement of Facts is a summary of the Arrest Repon in this case and the vtcum s lestimony at the preliminary
hearing,

2
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once, Defendant touching H.H.’s genital arca thh h:s h‘ands and his penis, and the Defendant
fondling H.H.'s buttocks andlor anal area with h1s pems SR

On January 21, 2014 the Las Vegas Mctropohtgn Police Department served a search
warrant on the Defendant’s residence in Searchlig};t. Officer's recovered a white hand towel
that matched the description given by the victim. The police also recovercd baby oil and
bedding. These items were tested for DNA. A stain on the white towel came back consistent
with a mixture of two individuals. The partial major DNA préfile contributor was consistent
with the Defendant. The partial minor DNA profile is ¢onsistent with victim FLH.

ARGUMENT

The Defendant has filed a Motion for the psychelogical records of H.H. In the Motion
Defendant asks this Court to expand the State's Brady obligations beyond the evidence
required by statute and case law, The request for psychbloglcal records is overbroad and not
supported by Nevada statutes on dlscovery in cnmlnal cases*' Tor LN .

The Nevada Revised Statutes provide the. dxscoy_ery_ obligations for the State. NRS
174.235 outlines what discovery is to be provided bg} the State of Nevada. It includes:

1. Written or recorded statements or confcs‘sions made by the defendant or any
witness the State intends to call during the case in chief of the State, within the custody of the
State or which the State-can obtain by an exercise of due diligence. (1)(a).

2, Results or reports of physical or mental examinations, scientific tests or
scientific experiments made in connection to the c:;se, ‘within the control of the State, or which
the State may leamn of by an exercise of due diligence. (1)(b).

3. Books, papers, documents, tangible objects which the State intends to introduce
during its case in chief, within the possessicn of the State, or which the State may find by an
exercise of due diligence. (l)(c) _ » . '1: .

The statute makes clear the dcfense is not en.tﬁ.lz‘d ‘tg any mtemal rcpon. document or
memorandum prepared by the State in cornection with, thc investigation or prosecution of the
case. (2)Xa). Nor is the defense entitled to any report or documenl that is privileged.

i
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1 The State recognizes and readily accepts its continuing disclosure obligation as defined
2 land, 373 U.S. 83, 83 8.Ct. 1194 (1963) and its interpretive progeny. The
3 | rule in Brady requires the State to disclose to the defendant exculpatory evidence is founded
4 || on the constitutional requirement of a fair trial. qu 1s Jot a rule of discovery, however. As
5 | the Supreme Court held in Weatherford v. Bursg 429*U$ 545 559, 97 S Ct. 837, 846 (1977)
6 There is no genera] constitutional nght to iscovery in & criminal
case, and Brady did not create one... ‘the Due Process Clause has
’ Ty S At D i
8 S.Ct. 2208, 2212, 37 L‘E’ﬁﬂ(x_g%j" A
9 It is the position of the Clark County District Attorney’s Office to permit discovery and
10 |t inspection of any relevant material pursuant to the appropriate discovery statutcs (NRS
I1 || 174,235, et seq.} and any exculpatbry material as deﬁhcd by _Biagx It should be noted that
12 [ under Brady, a formal request by the defense is ndt necessary. The case has been interpreted
13 || to requirc prosecutors, in the absence of any specific request, to turn over all obviously
14 | exculpatory material. United States v, Agurs. 427 US 97, 96 8.Ct. 2392 (1976).
15 However, Brady does not require the State to conduct trial preparation and investigation
16 || on behalf of the defense. The rcqu:rement isto prochic(;e exculpatory information which the
17 || defense would not be able to obtain itself in arl’ ordmary E¥ercise of' diligencé. The District
18 | Attorney’s office will not permit discovery to be used as gl-vc,lucle wherein the State of Nevada
19 1 is required to investigaté and prepare the defendapt’;‘s‘caae. The Defendant's request for
20 || essentially anything that might become helpful to his defense is both overbroad and not
21 | supported by law. :
2 Giglio v, United States, 405 U.S. 150 (1972) requires that certain impeaching material
23 || be disclosed as to those persons actually caIIe:i as witnesses.  Giglio did not create a
24 | constitutional right to pretrial discovery of all potential witnesses, The right to impeach
25 | witnesses is based on the Confrontation Clause of the Constitution, The Unitcd States
26 [t Supreme Court has held that the Confrontation Clause is not “a constitutionally compelled
27 J right of pretrial discovery,” United States v. Ritchie; ;‘580 U.S. 39, 52, 107 S.Ct. 989, 999
28 ]| (1987). Instead, the right to confrontation is a‘tr;af rlght; -Hdesigned to prevent improper
4 ¥
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I |} .restrictions on the types of questions that defense may ask during cross-examination.” Id. It
2 | “does not include the power to require the pretrial disclosure of any and all information that
3 || might be useful in contradicting unfavorable testimpny.” Id, It guarantees the opportunity for
4 || effective cross-examination, “not cross-examination that is effective in whatever way, and to
5 || whatever extent, the defense might wish.,” 1d. at 53, 107 S.Ct, 999, citing Delaware v,
6 || Fensterer, 474 U.S. 15, 20, 106 8.Ct, 292, 294 (1985). -
7 Based upon the foregoing, this Court is respeqlﬁllly requested to continue to adhere to
8 |l the clear legislative scheme on criminal dlScovery ;émbodwd m Nevada s statutes, the
9 || interpretation thereof by the Supreme Court of this State, and the oplmons of the United States
10 || Supreme Court in this.area. f
il A. Defendant’s request for H.H.'s psychological records is overbroad and not
12 supported by statute, ,
13 The Defendant requests the victim’s mental health records. from Mohave Mental Health
14 || and Psychologist Lisa Schaeffer. These records are not exculpatory, nor are they within the
15 | State’s possession. The District Attorncy's office will not permit discovery to be used as a
16 [ vehicle wherein the State of Nevada is required to investigate and preparc the defendant's
17 |} case. The Defendant’s request for essentially anything that might become helpful 10 his
18 || defense is both overbroad and not supported by law.
19 Further, the Defendant's requests for mental he:;jth records are also privileged pursuant
20 | to NRS 174.235(2)(b). The following Nevada ReVIScd Staiﬁtes staté:.. " -
21 Under NRS 49.209: b
R
2 A patient has a Frrwlle% e to refuse to disclose-and to prevent any
23 other person isclosing confidential communications
between himself and his psychologist or any other person who is
24 F articipating in the diagnosis or treatment under the direction of
he psychologist, including a member of the patient's family,
25 Under NRS 49.225 provides as follows:
26 .
A patient hes a privilege to refuse to disclose and to prevent any
27 other person from disclosing confidential communications among
himself, his doctor or persons who are participating in the
28
5
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diagnosis or treatment under the direction of the doctor, including
members of the patient's family ;

Under NRS 49.252:

A client has a privilege to refuse to disclose, and to prevent any
other person from disclosing confidential communications among
himself, his social worker or any other &crso.n who is participati p%
in the diagnosis or treatment under the direction' of the socia
worker,
Thetefore, Defendant is not entitled to thc&cq_uested items as they are privileged and
confidential, _
CONCLUSION

Based upon the above and (oregoing Points and Authorities, Defendant’s Motion

should be denied as the requested information 'is pni\g?;s,ged, overbroad and not required by
slatute, : Mot e v
DATED this 21st day of Scptember, 2015, !
Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY _/s/ JENNIFER CLEMONS
Chief Deputy District Attorney
Nevadd Bar #1008!

CERTIFICATE OF FACSIMILE TRANSMISSION

I hereby certify that service of State’s Oppqsi_rtéon to Defendant’s Motion to Compel
LR ¢
Psychological Records of H.H., was made this 21st ddy of September, 2015, by facsimile
. LA l‘;‘_. L D A .

transmission 1o; !

MONIQUE MCNEILL, ESQ.
FAX #369-1290 -

BY /s/J. MOTL
Secretary for the District Attorney's Office

WARDILPSD0D \14FS 000 -0 PFM {LANGRORD,_R) STTN)-001. DOCY

- m

102




Fxhbit _12
\S'XFOA'E?S OPPO Si)[iDV\ TO DQY&V\CXCNTPS’

Mojficm To Pma\ude, Use O P\*e,judi‘c\"a\
Tarm “\/iﬁt‘\w\sn A Tricl

163

103



O 00~ O W b W N

10
11
12
13
14
s
16
17
18

20
21
22
23
24
25
26
27
28

Electronically Filed
09/22/2015 08:52:48 AM

OPFS Qi s
STEVEN B. WOLFSON
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Chief Deputy District Attorney

Ncvada Bar #10081
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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, :
Plaintiff,
Vs CASENO: C-14-296556-1
JUSTIN ODELL LANGFORD, )
$2748452 'DEPTNO: XXII
Defendant.

STATE'S OPPOSITION TO DEFENDANT’S MOTION IN LIMINE TO PRECLUDE
USE OF THE PREJUDICAL TERM "VICTIM" AT TRIAL

DATE OF HEARING: September 24,2015
TIME OF HEARING: 9:00 AM

O N -

COMES NOW, the State of Nevada, by STEYEI*‘J B. WOLFSON, Clark County
District Attomey, through JENNIFER CLEMONS, Chief Deputy District Attorney, and
hereby submits the attached Points and Authoritie:s in St;lte's Opposition to Defendant’s
Motion in Limine to Preclude Use of the Prejudicial Term "Victim" At Trial,

This Opposition is made and based upon all the paperé and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
“Defendant™) with Sexual Assault with 8 Minor un'der Fourteen Years of Jlkge (Category A
Felony- NRS 200.364, 200.366), Lewdness with a Child under the Age of Fourteen (Category l
A Felony- NRS 201.230) and Child Abuse, Neglect or Endangerment (Category B Felony-
NRS 200.508(1)). On June 4, 2015 the court granted the Defendant’s Motion to Dismiss
Counsel Kevin Speed. On June 11, 2015 the court 'ﬁ’pﬁin‘;inted Monique McNeill to represent
the Defendant. On September 13, 2015 the Defendaif filed a Moti'o"n. in Limine to Preclude
SU PP{\ . 556 ff use of the Prejudicial Term “Victim™ at Trial. The Statess oppositiop follows.

Mis9 ‘ STATEMENT OF FAC’I‘ S

5\'ng4{‘ > Quluge2i, 2014 the victim, FL.H,, dlscloggdt_hgt_sf_\e had been sexually abused by her |
3 | stepfather, Justin Langford.. During a forensic interview with CPS specialists Tiffany Keither

O o8 ~3 O a bhH W N

14 ‘ and Chelsea Schuster, H.H. (dob 6/22/2001) dxsclosed that the abusc began when she was six,
15 | scven or eight years old, While at her stepfather’s residence in Searchlight Nevada the
16 | Defendant calied H.H. into his bedroom and had H.H. take off her clothes, The Defendant
17 {| made H.H. and lay on the bed and the Defendeant rubbed baby oil on H.H’s legs. The
18 || Defendant then placed his private parts in between her legs end rubbed himself back and forth
19 | until he ejaculated. H.H, stated that the Defendant placgd a white hand towe! on the bed and

20 (| had the victim lay on the towel during the molcstatxon incidents. The abuse continued until
21 || the victim reported the abuse in January 2014, H.H. test:ﬁed at the prehmmary hearing held
22 || on March 14,2014 of several instances ‘of sexual abuse commmed by the Defendant. The
23 || victim describes instances including the Defendant suckmg on her breasts, the Defendant
24 | putting his penis in her anus, the Defendant putting his penis into H.H's mouth more than
.25 || once, Defendant touching H.H.’s genital area with his hands‘and his penis, and the Defendant
26 || fondling H.H.'s buttocks and/or anal arca with his penis.

21 | w '

28

| The Statement of Facts is a summary of the Arrest Report in this case and the victim’s testimany at the preliminary
heoring.

2
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On January 21, 2014 the Las Vegas Metr‘époli‘t'a}x Pofice Depaitment served a search
warrant on the Defendant’s residence in Searchlight. Officer's récovered a white hand towel
that matched the description given by the victim, Thé police also recovered baby oil and
bedding. These items wore tested for DNA. A stain on the white lowel came back consistent
with 2 mixture of two. individuals. The partia] major DNA profile contributor was consistent
with the Defendant. The partial minor DNA profile is consistent with victim H.H.

ARGUMENT
L Use of the Term Victim

The State of Nevada has made specific statutory provisions to define the term “victim.”

NRS 217.070 defines “Victim” as follows:

“Victim”™ means:

ot
LA
1. A person who is physical )rinjyr,t;d, qy;killed as the, direct
result of a criminal act; LA "
2. A minor who was involved.ip the production of
omo aphX in violation of NRS +200.710, 200.720,
I300.7 5 or 200.730; G .
3. A minor who was sexually abused, as "sexual abusc" is

defined in NRS 432B.100; .

4. A person who is physicall mdurcd or killed as the direct
result of a violation of NRS 4£4.379 or aq)a act or-neglect
of duty punishable pursuant to NRS 484.3795;

5. A pedestrian who is physically injured or k:llq& as the direct
result of a driver of a8 motor vehicle who failed to stop at
the scene of an accident involving the driver and the
pedestrian in violation of NRS 484.219; or

6. A resident who is physically inHurcd or killed as the direct
result of an act of international terrorism as defined in 18
U.S.C. § 2331(1).

The term includes a person who was harmed by any of
these acts whether the act was committed by an adult or &
minor. : )

The crimes that Defendant is accused of corfirﬁ‘ftting are listed in NRS Chapter 200,

. _ PRAR T .
Crimes against the Person, a human being; hefice there nfust be d victim, in order to even
charge the crime. Following Defendant's logic that the Lseéof the term raises an inference of
guilt in the jury’s mind, the State could argue that By grf‘iqnting Defendant's motion, this Court
would be prejudicing the people of the State of Nevada by not allowing identification of the

victim as the victim, and thereby insinuating that the victim is not tclling the truth. According

3
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to Defendant’s logic, the State and the court should be precluded i‘rom even informing the jury
of what Defendant is charged with as this certainly would be prejudicial to the prcsun{ptlon of
innocence.

Obviously, there has been no speciﬁc lcgls]at'onﬁr cagc law i in Nevada which indicates
when the term “victim® is inappropriate m a courtroom. durmg 8 cnmmal cnse Throughout
the years, defense attorneys have made this request w }th ‘absolutely no authority or logic
behind it. Should the defense wish to argue that 4 reference to the victim does not mean
defendant is guilty; that is fair; however, for a Court to start limiting language and precluding
one word over atother is a slippéry slope that eventually avalanches the jury’s ultimate
question. '

n order to have a prosecution for sexuai 'as;s.auﬂ there must be a victim otherwise
Defendant coutd not be accused of the crime. The Defendant cites to three Supreme Court
cases from 1991, 1988 arid 1985 that used the term “complaining witness” in lieu of “victim.”
While the authors of those three opinions opted to use complaining witness there is no case
law suggesting the term “victim” is prejudmal In’ fag numerous opinions stemming from

L Ebeling v, State, 120 Nev.

401, 91 P.3d 500 (2004); 125 Nev, 265, 212 P.3d 108$.(2009); State v. Catanig, 120 Nev.
1030, 102 P.3d 588 (2004); Hutchins v. Statg, 110'15{ev.‘103, 867 P.2d 1136 (1994).

+ The Defendant also cites to an 1860 California case for the proposition that Califonia

sexua] assault cases have continued to use the term \uc

courts do not use the term “victim.” The case the Defendant cites to, People v. Williams, 17
Cal, 142, 147 (1860), was a homicide case where the issuc on appeal was whether the
Defendant was prejudiced by a jury instruction where the decedent was referred to as the
Defendant’s victim when the defense presented was:self-defcnsc. Id, 147-148, The court
found in this specific case and under these specific circumstances the use of “victim™ was not
proper. Williams is a limited and narrow exception to the standard terminology in criminal
cases. California courts ao not have. case law staung lhat the use of the word “victim” is

R NI&

improper and in fact, the courts continue to use the Wo wcum when referencm g victims of
A ' v -

sexusal assaults. See, People v. Vargag, 178 Cal. App é4th 647 (Cal App. 2d Dist. 2009);
O PO

L3
4 , v
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People v, Mestag, 217 Cal. App 4th 1509 (Cal. App. 3d Dist. 2013); People v, Mirands, 199
Cal. App. 4th 1403 (Cal. App. 2d Dist. 201 1).

The bottom line is that the State has no intention of “overusing” the term victim, It
becomes en exercise in futility for the parties and thi§ Court to spend inordinate amounts of
time carving out exceptions to which words can and cannot be used and which semantics are
prejudicial or “correct” or “incorrect,” Motions and blanket rulings such as these should be
discouraged. ‘ e i ‘

Defendant’s motion should be dcmed wn.h the pndmtmdlng Lhat any problems in

overuse of terminology can be addressed as the ma] unfqlds Dcfcndam should be required to

i
- object contemporaneously to any one “word” that is used which may allegedly violatc

Defendant's due process rights. Further, any juryfin;stmct'ion that would reference victim
proposed by the State would propexly state the law of the State of Nevada and, if proffered by
the State, is appropriate. '

CONCLUSION

Baseéd upon the above and foregoing Points and Authoritics, Defendant’s Motion in
Limine to Preclude the State from Using the Prejudicial Term “Victim" at trial must be denied.
DATED this 22nd day of September, 2015,

Respectfuily submitted,

STEVEN B»WOLFSON

Clark County, District Attomey, |
Nevadé Bu#{)owss

BY /¢/ IEN'NIFER CLEMONS

Chief D:g)u District Attorney
Nevada Bar #1008]
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CERTIFICATE OF FACSIMILE TRANSMISSION ~ *

I hereby certify that service of State’s Opposition to Defendant’s Motion in.Limine
to Preclude Use of the Prejudicial Term “Victim" At Trial, was made this 22nd day of

September, 2015, by facsimile transmission to:

MONIQUE MCNEILL, ESQ.
FAX #369-1290

BY /s/ ). MOTL e
Secretary for the District Attarmney's Office
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STEVEN B. WOLFSON

Clark County District Attorney

Nevada Bar #001565

JENNIFER CLEMONS .
Chief Deputy District Attorney SO
Nevada Bar #10081 T
200 Lewis Avenue 3 ‘
Las Vegas, Nevada 89155-2212 .
(702) 671 1-2500 o
Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- " CASENO: C-14-296556-1

JUSTIN ODELL LANGFORD, .
43748452 DEPT NO: XXII

Defendant.

STATE’S OPPOSITION TO DEFENDANT; %S MOTION TO COMPEL
INDEPENDENT PSYCHOLOG!CAL EXA:MINATION OF ALLEGED VICTIM

DATE QF HEARING: SEPTEMBER 24, 2015
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JENNIFER CLEMONS, Chief Deputy District Attomey, and
hereby submits the attached Points and Authorities in State’s Opposition to Defendant’s
Motion to Compel Independent Psychological Examination of Alleged Victim.

This Opposition is made and based upon all"the' papers and pleadings on file hetein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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1 POQINTS AND AUTHORITIES

2 STATEMENT OF THE CASE
3 On March 14, 2014 the State filed an Information charging Justin Langford (hereinafter
4 || “Defendant™) with Sexual Assault with a Minor under Fourteen Years of Age (Category A
5 || Felony- NRS 200.364, 200,366), Lewdness with a Child under the Age of Fourteen (Category
6 | A Felony- NRS 201.230) and Child Abuse, Neglect or Endangcrmcm (Category B Felony-
7 || NRS 200.508(1)). On June 4, 2015 the court gram,eﬁfthe Defendant’s Motion to Dismiss
8 || Counsel Kevin Speed. On June 11, 2015 the court appomted Moniqué MeNeill to represent
9 || the Defendant. On September 13, 2015 the Defendant filed a Motion to Compel Independent
Psychological Examination of Alleged Victim. The State’s opposition follows.
Sup rej5cff STATEMENT OF FAC
5‘\‘@1?6\#4\5’”. iz | 3 On June 21, 2014 the victim, H.H., disclosed that she had been sexually abused by her
13 | stepfather, Justin Langford.! During a forensic interview with CPS specialists Tiffany Keither
14 || and Chelsea Schuster, H.H. (dob 6/22/2001) disclqsed that the abuse began when she was six,
15 || seven or cight years old. While at her stepfatl;er‘s 'residence in Searchlight Nevada the
16 (| Defendant called H.H. into his bedroom and had H.H. take off her clothes. The Defendant
17 || made H.H. and lay on the bed and the Defendant rubbed baby oil on H.H's legs. The
18 || Defendant then placed his private parts in between her legs and rubbed himself back and forth

-t
19 |[ until he ejaculated. H.H. stated that the Defendant p]acecl a whlte hand towel on the bed and

20 || had the victim lay on the towel during the molestatlon 1nc1dents The abuse continued until
21 | the victim reported the abuse in January 2014. H. H testlﬁed at the preliminary hearing held
22 | on March 14, 2014 of several instances of sexual abusc committed by the Defendant. The
23 || victim describes instances including the Defendant sucking on her breasts, the Defendant
24 || putting his penis in her anus, the Defendant putting his penis into H.H's mouth more than
25 | once, Defendant touching H.H.'s genital area with h|s hands and his penis and the Defendant
26 || fondling H.H.'s buttocks and/or anal area with l'ns'pems

27 [ W
28 ! The Statement of Facts Is a summary of the Arrest Report in this case and the victim's testimony at the preliminary
hearing.
2 "y
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On January 21, 2014 the Las Vegas Metropolitaﬂ Police Department served a search
warrant on the Defendant’s residence in Searchlight. dﬁicer’s recovered a white hand towel
that matched the description given by the victim. The police also recovered baby oil and
bedding. These items were tested for DNA. A stain on the white towel came back consistent
with a mixture of two individuals. The partial major DNA profile contributor was consistent

with the Defendant. The partial minor DNA profile is consistent with victim H.H.

ARGUMENT

In Abbott v, State, 138 P.3d 462 (2006), the Nevada Supreme Court departed from a
two year old precedent by overruling State v. District Court (Romano), 120 Nev, 613, 97 P.3d
594 (2004). In doing so, the Court returned to the requirements it previously set forth in

S A

Koerschner v. State, 116 Nev. 1111, 13 P.3d 45 1 (20009 reasserting that a trial judge should

order an independent psychological or psychlatnc exammanon of a child victim in 2 sexual
S L

assault case only if the defendant presents a comp_ellmg ;eagon for such an examination.

The defendant has made no such showing.

In Koerschner the Court stated,;

The primary source of ambiguity in our decisions in these cases
centers on the second Keeney factor, i.e., whether the victim is not
shown by compelling reasons to be: in need of protection. See
Griego, 111 Nev. at 450, 893 P.2d at 999. We now conclude that,
to the extent Keeney shifted the burden in these matters from the
defendant to the State, it should be overturned. In this, we retumn
to the statement in Washington that “[t]he trial judge should order
an examination if the defendant presents a compelling reason for
such an examination. Washington v. State, 96 Nev. 305, 307, 608
P.2d 1101, 1102 (1980). We now--also hold that whether a
compelling need exists for such n intruSton:is not a facter to be
considered along with the other three factors. Rather, it is the
overriding judicial question which must.be resolved based upon
the other three factors.2 Thus, compellingreasons to be weighed,

2 Keeney words the second factor, in terms of whether “the victim is not shown by compelling reasons to be in need of
protection.” Keeney v, Statg, 109 Nev. 220, 226, 850 P.2d 311, 315 (1993). This assumes that an examination should be
ardered ynless the State met a burden of proving that the victim is in need of protection. As noted, this changed the
statement of the rule as articulated in Washington. We have therefore reworded this consideration so that the burden is on
the defendant to prove, based upon the other three former Keeney factors, that compelling circumstances exist to justify
the intrusion. .

3
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not necessarily to be given equal weight, involve whether the State
actually calls or obtains some benefit from an expert in
psychology or psychiatry, whether the evidence of the offense is
supported by little or no corroboration bey@nd the testimony of the
victim, and whether there is a reasonablé"bams for believing that
the victim’s mental or emotional stdte may have affected his or her
veracity.a ‘

A .

Id. at 1116 — 1117, 13 P.3d at 455. &

The first factor to consider in determining whether Defendant has proven that a
compelling need exists to force the victim to undergo an intrusive psychological evaluation is
whether the State has hired such an expert? The answer is NO. The State has not hired an
expert in the field of psychology or psychiatry in this case for the purpose of examining H.H.
for trial of this matter, Defendant attempts to rely upon the State’s notice of Dr. Sandra Cetl
as a reason to satisfy this first prong, Dr, Sandra Cetl is not an expert in psychology. Sheisa
medical doctor who performs sexual assault exams, Therefore, her testimony and expertise is
limited to her opinions and findings on the physical sexual assault exams. She is not qualified
to give an opinion on the credibility of the v:ct:;n, and }.her?gfom wﬂl ot be testlfymg as an
expert in that area. ,

b

The first prong of Koerschner relies on notice that an expert will testify in a certain
manner, Unless and until the State notices Defendant that an expert in psychology/psychiatry
has been retained, has in fact examined the victim and will testify as to the findings of that
examination; or the State notices Defendant that another witness will give testimony of
something, other than percipient facts, Defendant has not shown that the State has benefited
from an expert and consequently cannot meet his bi.li-de_n for the first prong of Koerschner.

Pursuant to the second prong of Koerschner, this Court must also examine whether the

Defendant has shown that evidence of the crimes has little or no corroboration beyond the

testimony of the victim in this case. A psychological examination ordered because the victim’s
F A P
s

{
3 Keeney does not hold that an independent examination mn;ﬂhever bs brastid unless the'State calls or obtains benefit
from an expert. Rather, it holds that error is commitied when a defendant in a child-victim case is refused such an
examination if the State has the benefit of an expert analysis and the other three factors are satisfled. There may be
situations where the veracity of a child witness may be brought into quesﬂun because of his or her emoticnal or mental
state, even though the State has had no access to or benefit from an expen

4
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testimony is uncorroborated would be counterproductive. The only possible reason for an
evaluation of the victim to be performed for this reason would be to attack veracity, which is
prohibited by Nevada Law. Further, in this case Pi.H stated that the Defendant would place a
white hand towel under her when the Defendant committed the various sexual abuse crimes
to her. She stated that he kept this towel in his nightstand. She also stated that the Defendant
used baby oil on her legs when he would rub his penis on her. When police executed 2 search
warrant at the Defendant’s residence they located é'tt'):i;gcl( qnd baby oil in the exact location
the victim described. Further, DNA testing id¢ntiﬁ.eE DNA from a stain on the towel
consistent with DNA from both the Defendant and H.H. "Therefore, corroboration exists in
this case.

In Lickey v, State, 108 Nev. 91, 827 P.2d 824 (1992) the court ruled that it is error to
permit the State to have a psychologist testify as to the veracity of a victim. 1d. at 826. The
Court went on to cite Townsend v. State, 103 Nev, _1.13, 734 P.2d 705 (1987) by recalling that
they unequivocally stated that it was improper for an ‘expert to comment directly on whether
the victim’s testimony was truthful, because that would invade the prerogative of the jury. Id.
at 827. If it was error in Lickey for the State to have an expert testify as to the veracity of a
victim, then it is certainly error for a defense expert to tc:tify in the same manner. Hence, any

testimony that the expert could offer because of thf;' lad(k of significant corroboration of the
at REyLn .,

victim’s testimony would go the veracity of thé victim’s testimony dnd would consequently
be inadmissible pursuant to Lickey. The expert’s te‘sfimony would further avalanche the
purpose of the jury. Moreover, to allow the defense exll':ert to testify in any way concemning
the lack of corroboration of the victim’s account of the crime, would serve to confuse the

members of the jury.

In distinguishing Lickev, the Nevada Supreme Court in Cordova v, State, 116 Nev.
664, 6 P.34d 481 (2000) stated: '

Cordova contends that the detective improperly testified on Cordova's veracity
and guilt under Nevada case law. An expert may not comment on a witness's
veracity or render an oginion on a defendant's %ult or innocence. See %%%g%v_v\
%ﬂ% 08 Nev. 191, 196, 827 P.2d 824, 827 (1992); Winiarz v. State ev.

, 30-51, 752 P.2d 761, 766 (1988). This case law is not precisely on point
here. The detective did not testify as an expert,nor did he comment on Cordova's

L4 .
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veracity as a witness. However, the detective’s Spinipn on the truthfulness of
Cordova's confession did implicate the ultimate duestion of guilt or innocence,
and we recognize the possibility that jurors "may be improperly swayed by the
opinion of a witness who is presented as an experienced criminal investigator.”
Sakeagak v. State, 952 P.2d 278, 282 (Alaska Ct.App.1998).

Id. at 669, 6 P.3d at 485. (Emphasis added),

Any defense expert who is permitted to examine the victim and later testify concerning
the truth of her uncorroborated testimony will be presented to the jury as an expert and may
improperly sway the jury by virtue of their opinion. This is exactly why experts are not
permitted to comment on the veracity of another witness.

In 2005 the Nevada Supreme Court in Gaxiola v. State, 121 Nev. 638, 119 P.3d 1225
(2005), reiterated its long standing opinion conce;ﬁit}g the uncorroborated testimony of a
sexual assault victim by stating: “This court ha§ repeatedly stated that the uncorroborated
testimony of a victim, without more is sufficient to uphold a rape conviction.* d. at 1232.
Before the jury is given a case for deliberation they willtbe instructed by the Court: “There is
no requirement that the testimony of a victim of sexual offenses be corroborated, and her
testimony standing alone, if belicved beyond a reasonable doubt, is sufficient to sustain a
verdict of guilty.” This instruction, or one similar to it, which correctly states Nevada Law
pursuant to Gaxiola will be given to the jury.

On the one hand the jury has the ability‘ to discern the believability of the
uncorroborated testimony of the victim for the purpose of determining the guilt or innocence
of the defendant. But on the other hand, this responsibility is removed from them and placed
in the hands of a defense expert when the uncorroboratpg testimony of the victim is a factor in
the analysis of whether or not to subject .the viqéi;n t“o iéfjlﬁﬁssmg §nd viln_trusi‘.rf\a examination.
There can be no other purpose for an expert’s examination relating to the uncorroborated
testimony of the victim than to cast doubt on his veracilti:{. Since the testimony of the defense

expert would be inadmissible as to the victim’s vcracity, or more specifically the truthfulness

4 Srate v. Gomes, 112 Nev. 1473, 1481, 930 P.2d 701, 706 (1996), Washington v. State, 112 Nev, 1067, 1073, 922 P.2d
547, 551 (1996); Hutchins v. State, 110 Nev. 103, 109, 867 P.2d 1136, 1140 (1994); Rembert v, Siate, 104 Nev. 680,
681, 766 P.2d 890, 891 (1988); Deeds v. State, 97 Nev. 216,217, 626 P.2d 271, 272 (1981); Henderson v. State, 95 Nev.
324, 326, 594 P.2d 712, 713 (1979); Bennett v. Leypoldi, 77 Nev. 429, 432, 366 P.2d 343, 345 (1961); Martinez v. State,
77 Nev. 184, 189, 360 P.2d 836, 838 (1961); Stare v. Diamond, sp Nev. 433, 437, 264 P. 697, 698 (1928),

6
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of her mainly uncorroborated testimony, the psychiah-ic examination based on the amount of
corroboration of her testimony becomes an exercise: in ‘fﬁullty and an unnecessary burden for
the victim to bear. Counsel for Defendant will have nwre ﬂ1an an amplé opportunity to cast
doubt on the truthfulness of the victim’s testimony on crpss examination at trial.

The Defendant mentions the fact that the victim hss received counseling since reporting
the abusc as a reason why an independent psychological exam should be conducted. This is
not a factor for the court to consider in making its analysis of whether a compelling reason for
an exam exists.® The fact that a victim of sexual abuse has choéen to get counseling to address
the ramifications of being abused does not trigger a°court to order an invasive psychological
exam as part of the criminal case. No statutes nor case law support this proposition.

Finally, this Court must consider whether the Defendant has shown that there is a
reasonable basis to believe that the victim's mental or emotional state may have affected her
veracity. In this case, Defendant has presented no _fey%giengc and has shown nothing in the
record to suggest that the victim was suffering from anyimdof mental.or emotional state that
would affect her ability to be truthful in this matter. 'I‘hc fact that the victim stated during
interviews that the Defendant physically abused her, physmally abused her mother, and that
he preferred his biological daughter over H.H., does not rise to the level that proves the victim
was suffering from any kind of mental or emotional state that would affect her ability to be
truthful. Counsel for the Defendant can cenainly cross exam the victim regarding these
statements to show bias or motive, but H.H's oplmons observations and personal feelings
regarding the dynamics of the household do not prov1dc any evidence of mental or emotional
illness that would trigger a psychological exam. These factors coupled with the lack of any
benefit derived by the State from an expert witness requires that the instant motion be denied.
i -
7 L K

i

% Defendant also states that the State does not intend to obtain counschng records or provide them to the defense. This
issuc was fully briefed in the State’s Opposition to the Defendant’s request for H.H.’s psychological records so the State
will not readdress the discovery issue here.

7

@ W 20 14P\S QDI [4F$000 1 .OFPMLLANGRORD _JUSTING-005.DOCX

117




09/22/2015 15:12 FAX 3840148 DA CRIMINAL DIVISION @oos

AV~ TN - - S Y YV YRR - S B N Y

[ I N O N R o R O B o I - T N e e Ve g S sy
0 =1 N L B W N~ O W e -] R bW N = O

n
ORDERING A VICTIM TO SUBMIT.TO PSYCHOLOGICAL

TESTING FOR PURPOSE OF DETERMINING CREDIBILITY
NDERMINES TH LE OF THE JURY

The State understands the law as it currently cxists as stated above. However, it is the

State’s position that a victim of sexual assault should never be forced to endure something as

'
KAl
LA

intrusive and harassing as a psychological exarf}ipa‘fidr‘{‘“‘;uxa}l“gsg it has a purpose other than to
cast doubt on the veracity of the victim. For tt‘ic most Part psy_ct{olbgical teslting of sexual
assault victims is requested by the defense as a means fcjr discovering impeachment evidence
to use against the victim. This is an improper method for defense to discover impeachment
evidence or to attack the credibility of the victim, It is one thing to attempt to impeach a
witness’s credibility by the introduction of evidence showing for instance a background of
hospitalization and psychiatric care. However, it is quite another to have a witness undergo a
mental examination for the direct purpose of enabling the other side to impeach his testimony.
People v, Souvenir, 373 N.Y.S.2d 824, 826-27 (l§75).. 'Furthermore, where a judge orders a
psychological test for a sexual assault victim and the competency of the victim is not at issue,
the court is infringing on the jury's duty to assess credibility.

Pursuant to established law in Nevada, it is th‘e.'jﬁ_ry’s function, not that of the court or
a psychiatrist, 10 assess the credibility of witnessés arrxdstf!lc"'ﬁicight of the evidence. McNair v,
State, 108 Nev. 53, 56, 825 P.2d 571, 573 (1992). lp re_!fusing to allow psychological testing

of sexual assault victims, the Supreme Court of North Carolina reasoned:

As we have seen, competency [of a witness] is for the judge, not
the jury. Credibility, however, is of the jury -- the jury is the lie
detector in the courtroom. It is now suggested that psychiatrists
and psychologists have more echrtise than either judges or juries,
and that their opinions can be of value to both juries and judges in
determining the veracity of witnesses. Perhaps. The effect of
revering such testimony, however, may be two-fold: first, if may
cause juries to surrender their own' common sense in weighing
testimony; second, it may produce a trial within a trial on what is
a collateral but still important matter.

State v. Clontz, 286 S.E.2d 793, 796 (N.C. 1982), citing with approval United States v. Bapard,
490 F.2d 907, 912-13 (9th Cir. 1973). Lt
|
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By allowing courts to order victims to submit te; 'psychiatric tests for the purpose of
accessing credibility, the door will be opened to a battle of éxpexts. There is no reason why
defendants will not request that cach of the state’s witnesses submit to a psychological test. In
this era of increasing use of experts in both civil and criminal trials, the sad truth is that an

“expert” can be found to testify on behalf of almost any viewpoint or position. Wisely, we

have historically left credibility determinations to the trier of fact. See, United States v,
Ramirez, 871 F.2d 582, 585 (6th Cir. 1989). |
IIL
JUSTICE DOES NOT REQUIRE SEXUAL ASSAULT VICTIMS

TO SUBMIT TO PSYCHOLOGICAL EXAMINATIONS

) Li.

A psychological examination of a sexual :ﬁlta-ushe:i;'ictil;ulf;'i’s not a do;lr;titutiénal guarantee.
United States v. Riley, 657 F.2d 1377, 1387 (&th Cir. :1981). A defendant’s constitutional
rights to confront witnesses and to present evidenée onwhis own behalf are clearly protected
without a psychological evaluation of the victim. When California enacted Penal Code 1112,
prohibiting courts from ordering psychological testing of se)éuql assault victims, California
courts found that the statute did not violate a defendant’s rights under the Confrontation
Clause. People v, Fleming, 189 Cal.Rptr. 619, 621 (1983) (overruled on other grounds). A
Texas Court of Appeals also found that psychologic;al tests of victims are not necessary to
preserve a defendant’s right to confront and cross-examine the witness. State v. Lanford, 764
S.W.2d 593, 594 (Tex. 1989). See also, People v. Glover, 273 N.E.2d 367, 369-70 (1971)
(holding that defendant’s due process and equal prOl_éq‘_a_l:én rights were not violated by court’s

denial of request to have sexual abuse victim submit ‘t_c.j':;;sychiatric exam).

"Defendants have a host of tools available to ensﬁrp that the witness is telling the truth,
which eliminate the need for a psychological evaluation 6f the victim. The traditional methods
of assessing credibility of a witness are adequate. Defendants are afforded the opportunity to
cross-examine the victim and to present jury instructions regarding credibility.  “A

zealous concem for the accused is not justification for a grueling and harassing trial of the
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ORDERING A PSYCHOLOGICAL EVALUATION RE-VICTIMIZES A SEXUAL
ASSAULT VICTIM

victim as condition precedent to bring the accused 1o Irj_?ll.” State v. Looney, 240 S.E.2d. 612,

The ability to force a victim to submit to psychological testing does not appear to be a
right that exists for defendants in other types of criminal cases. Thus, it appears that victims
of sexual assault are open to attack merely because of the nature of the offense perpetrated
against them. There is no more justification for cou'r.t tg order victim of sexual assault to submit
to psychiatric evaluation than there is for every other witness in every criminal case to be asked
to submit to an examination. See People v. Sourvenir, 373 N.Y.S$.2d 824, 827 (1975). While
it is important to ensure that the defendant’s rights to present evidence and to confront his
accuser are preserved, these rights must be wei ghcdf':a"g;'ér"ii']st the rights of the victim to be free
from humiliating and formidable psychol ogic‘&i exaifis Which probe’ for the existence of
information that may or may not discredit them as a _witﬁessl

A.  Court Ordered Psychological Evaluations_(lon_'étitute an Invasion of the Victims’
Right to Privacy

Even without a court ordered psychological evaluation, the road for a sexual assault
victim can be formidable and humiliating. Often victims must submit to an intrusive physical
exam, confront their attacker in court, testify regarding personal details of the sexusl assault
in open court, and be subject to an often severe cross éxamination by the defense. It would be
insensitive to argue that the burden of submitting to a psychological evaluation would have &
minimal impact on the victim. U.S. v, Dildy, 39 F.R.D. 340, 343 (D.C. 1966).

The Nevada Legislature has recognized the hardships that victims of sexual assauit
must endure. In NRS 200.377, the Nevada Lc‘gi_sl:ngg'qlagc findings regarding victims of
gexual assault: ' ) o H \
1
i
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The legislature finds and declares that:

1, This state has a compelling interest in assuring that the victim
of a sexual assault: .- .

(a) Reports the assault to the appropriaté authorities;

(b) Cooperates in the investigation and prosecution of the assault;
d

an
(¢) Testifies at the criminal trial of the person charged with
committing the assault. _ .
2, The fear of public identification and-invasion of privacy are
fundamental concerns for the victims ofiséixual assault. If these
concerns are not addressed and the, victimy are Jeft unprotected,
the vilctims may refrain from reporting and prosecuting sexual
assaults. .
3. A victim of a sexual assault may be harassed, intimidated and
psychologically harmed by a public report.that identifies the
victim. A sexual assault is, in many ways, a unique, distinctive
and intrusive personal trauma. The consequences of
identification are often additional psychological trauma and the
public disclosure of private personal experiences.
4. Recent public criminal trials have focused attention on these
issues and have dramatized the need for basic protections for the
victims of sexual assault,
5. The public has no overriding need to know the individual
identity of the victim of a sexual assault. .
6. The purpose of NRS 200.3771 to 200.3774, inclusive, is to
rotect the victims of sexual assault from harassment,
mtimidation, psychological trauma and the unwarranted invasion
of their privacy by prohibiting the disclosure of their identities to
the public.

In addition, the adoption of the rape shield law, NRS 50.090, indicates the Nevada
Legislature's concern for the privacy of sexual assa}lﬂ}'g%icthns. Among the purposes of the
rape shield law is the need to protect sexual assa'ﬁiit vmm\ns?rom degrading and embarrassing
disclosure of details about their private life and to-encdurage rape victims to come forward
and report crimes and testify in court. Johnson v. State, i13 Nev. 772,776, 942 P.2d 167, 170

(1997). Allowing trial courts to compel sexual assault victims to submit to unnecessary

psychological testing contravenes the Nevada Legislature’s stated intent to protect sexual
abuse victims from invasion of their privacy.

Unnecessary and compelled psychological testing inhibits society's interest in
prosecuting perpetrators of sexual assault by disc.Dura.ging victims from coming forward to
report the crimes. The fear of embarrassment and invasive psychological testing will prevent
victims from reporting sexual assault to the proper authorities. The continuous accumulation
of intimidating and indelicate procedural probings, tgpg}l.:m relegate to silence all but the most
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hardened victims. As we induce such silence in the victim, we discourage the victim from
registering her complaint. United States v. Dildy, 39 F.R.D. 340, 343 (1966).

Discouraging the reporting of sexual abuse is not in the public interest. Further,
harassing victims of sexual assault by requiring them to submit to psychological examinations
contravenes the Nevada Legislature’s interest in encouraging victims to report sexual assault
and testify for the prosccution. |

In addition, where a victim’s testimony is conditioned on submitting to a psychological
evaluation, witnesses will be even less willing to tcstify Absent a statute, there is no authority
to enforce a court’s order for psychological testmg when a wntncss refuses to submit to the
order. Thus, where a victim refuses to submit'to te§tmg, a , material witness is lost and the
State’s ability to prosecute sexual assaults decreases. This could severely handicap the State’s
prosecution of sexual assault cases. The public int_ereslt in prosecuting sexual assault cases
will not be served where sexual assault victim’s enthusiasm to testify is chilled due to court
ordered psychological testing. The tremendous invasion of a sexual assault victim’s privacy
and the danger of decreased reporting of sexual assault cases substantially outweigh any
benefit to a defendant of psychological testing of sexual assault victims.

At least for the time being in Nevada, the overriding judicial question this Court must

consider pursuant to Abbott and Koerschner, is whether the defendant has proved, based upon
the presence or absence of the aforementioned factors, that compelling circumstances exist to
justify an extremely harassing and intrusive examinaﬁup{of the victim which will undoubtedty
cause her to unnecessarily relive horrible expériences. In ;the instant case, Defendant has
completely failed to meet his burden and his motion shpuld be denied.

"
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THE NEVADA LEGISLATURE HAS PASSED A BEIL' THAT. WILL PRECLUDE
THE COURT FROM ORDERING A PSYCHOLOGICAL OR PSYCHIATRIC

EXAMINATION IN ANY CRIMINAL OR JUVENILE DELINQUENCY MATTER
REALTING TO THE COMMISSION OF A SEXUAL OFFENSE

The Nevada legislature addressed this very issue in the past legislative session and

passed Assembly Bill No. 49, section 24 which reads:

1.In anFr criminal or juvenile delinqucnct;ﬁr action relating to the commission of

a sexual offense, a court may not order the victim of or a witness to the sexual

offense to take or submit to a psychological or psychiatric examination.

2. The court may exclude the testimony of a licensed psychologist, psychiatrist

or clinical worker who Iperformed a psychological or psychiatric examination on

the victim or witness if:

(a) There is a prima facie showing of a compelling need for an additional

psychological or psychiatric examination of the victim or witness by a licensed
sychologist, psychiatrist or clinical worker; and:

fb{ The victim or witness refuses to submit to-an additional psychological or

psyihlatric examination by a licensed ipsyehalbgist,’ psychiatrist or -clinical

worker. C

3. In determining whether there is a prima facie showing of a compelling need

for an additional psychological or psychiatric ¢xamination of the victim or

witness pursuant to subsection 2, the court must.¢onsider whether:

g) There is a reasonable basis for believing that the mental or emotional state of
e victim or witness may have affected his or her ability to perceive and relate

events relevant to the criminal ]t:_urosecution; and

(b) Any corroboration of the offense exists beyond the testimony of the victim

or witness.

4. If the court determines there is a prima facic showing of a compelling need

for an additional psychological or ps?_rchiatric examination of the victim or

witness, the court shall issue a factual finding that details with particularity the

reasons why an additional gsychologicall or psychiatric examination of the

victim or witness 1s warranted. |

5. If the court issues a factual finding %ursuant to subsection 4 and the victim or

witness consents to an additional psychological or psychiatric examination, the

court shall set the parameters for the examination consistent with the purpose of

determining the ability of the victim or witness to perceive and relate events

relevant to the criminal prosecution.

(emphasis added)(State’s exhibit 1). g

The effective date of the new law. is dctbbc!:r._:t&g, 2015. While the District Court is
currently not prohibited from ordering a psycholo'gica.g_ examination of the victim, this will
not be the case come October 1, 2015, Assembly Billf‘;19 f‘orbids the Court from ordering a

psychological exam of a victim unless the State uses a psychological expert and there is a

-
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‘M SOCIAL SECURITY ADMINISTRATION

%%lllfm,{& Office of Disability Adjudication and Review
bl SSA Office Of Hearings
Suite 4452
333 Las Vegas Blvd S,

Las Vegas, NV 89101-7065

Date: January 22, 2018

Justin O. Langford

High Desert State

Prison

# 1159546

P.O. Box 650

Indian Springs, NV 89070

Notice of Decision — Fully Favorable

| careﬁilly reviewed the facts of your case and madé the enclosed fully favorable decision. Please
read this notice and my decision.

Another office will process my decision and decide if you meet the non-disability requirements
for Supplemental Security Income payments. That office may ask you for more information. If
you do not hear anything within 60 days of the date of this notice, please contact your local
office. The contact information for your local office is at the end of this notice.

If You Disagree With My Decision
If you disagree with my decision, you may file an appeal with the Appeals Council.
How To File An Appeal -

To file an appeal you must ask in writing that the Appeals Council review my decision. You may
use our Request for Review form (HA-520) or write a letter. The form is available at

www socialsecurity.gov. Please put the Social Security number shown above on any appeal you
file. If you need help, you may file in person at any Social Security or hearing office.

Please send your.request to:
Appeals Council
Office of Disability Adjudlcatlon and Review
5107 Leesburg Pike
Falls Church, VA 22041-3255

‘ Form HA-L76 (03-2010)
Suspect Social Security Fraud?
Please visit http://oig.ssa.gov/r or call the Inspector General's Fraud Hotline
at 1-800-269-0271 (TTY 1-866-501-2101).

See Next Page

125



Justin O. Langford (554-73-2615) Page 2 of 3

Time Limit To File An Appeal

You must file your written appeal within 60 days of the date you get this notice. The Appeals
Council assumes you got this notice 5 days aﬂer the date of the notice unless you show you did
not get it within the 5-day period.

The Appeals Council will dismiss a late request unless you show you had a good reason for not
filing it on time.

What Else You May Send Us

You may send us a written statement about your case. You may also send us new evidence. You
should send your written statement and any new evidence with your appeal. Sending your
written statement and any new evidence with your appeal may help us review your case sooner.

How An Appeal Works

The Appeals Council will consider your entire case. It will consider all of my decision, even the
parts with which you agree. Review can make any part of my decision more or less favorable or
unfavorable to you. The rules the Appeals Council uses are in the Code of Federal Regulations,

Title 20, Chapter III, Part 404 (Subpart J) and Part 416 (Subpart N).

The Appeals Council may:

Deny your appeal,

Returinyour case to me or another admlmstratwe law judge for a new decision,
Issue its own decision, or

Dismiss your case.

The Appeals Council will send you a notice telling you what it decides to do. If the Appeals
Council denies your appeal, my decision will become the final decision.

The Appeals Council May Review My Decision On Its Own

The Appeals Council may review my decision even if you do not appeal. They may decide to
review my decision within 60 days after the date of the decision. The Appeals Council will mail
you a notice of review if they decide to review my decision.

When There Is No Appeals Council Review

If you do not appeal and the Appeals Council does not review my decision on its own, my
decision will become final. A final decision can be changed only under special circumstances.

You will not have the right to Federal court review.

Your Right To Representation In An Appeal

Form HA-L76 (03-2010)
See Next Page
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Justin O. Langford (554-73-2615) Page 3 of 3

If you appeal, you may choose to have an attorney or other person help you. Many
representatives do not charge a fee unless you win your appeal. Groups are available to help you
find a representative or, if you qualify, to give you free legal services. Your local Social Security
office has a list of groups that can help you in this process.

If you get someone to help you with your appeal, you or that person must let the Appeals
Council know. If you hire someone, we must approve the fee before he or she is allowed to
collect it.

If You Have Any Questions

We invite you to visit our website located at www.socialsecurit'y.gov to find answers to general
questions about social security. You may also call (800) 772-1213 with questions. If you are
deaf or hard of hearing, please use our TTY number (800) 325-0778.

If you have any other questions, please call, write, or visit any Social Security office. Please
have this notice and decision with you. The telephone number of the local office that serves your
area is (866)613-9963. Its address is: ‘ '

- Social Security
1250 S Buffalo Dr

Suite 150
Las Vegas, NV 89117-8329

Donald R. Colpitts
Administrative Law Judge

Enclosures:
Decision Rationale

Form HA-L76 (03-2010)
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SOCIAL SECURITY ADMINISTRATION
 Office of Disability Adjudication and Review

DECISION |
IN THE CASE OF ' " CLAIM FOR
Period of Disability, Disability Insurance
Justin O. Langford Benefits, and Supplemental Security Income
(Claimant)
554-73-2615
(Wage Eamer) {Social Security Number)

JURISDICTION AND PROCEDURAL HISTORY

This case is before me on remand from the Appeals Council. The claimant appeared and
testified at a hearing held on May 23, 2017, in Las Vegas, NV. . Alan E. Cummings, an impartial
vocational expert, also appeared at the hearing. Although informed of the right to representation,
the claimant chose to appear and testify without the assistance of an attorney or other
representative.

The claimant is alleging disability since August 5, 2008.

The claimant submitted or informed the Administrative Law Judge about all written evidence at
least five business days before the date of the claimant's scheduled hearing (20 CFR 404.935(a)

 and4l6. 1435(a)).

ISSUES

The issue is whether the claimant is disabled under sections 216(i), 223(d) and 1614(a)(3)(A) of
the Social Security Act. Disability is defined as the inability to engage in any substantial gainful
activity by reason of any medically determinable physical or mental impairment or combination

of impairments that can be expected to result in death or that has lasted or can be expected to last
for a continuous period of not less than 12 months.

With respect to the claim for a period of disability and disability insurance benefits, there is an
additional issue whether the insured status requirements of sections 216(i) and 223 of the Social
Security Act are met. The claimant's earnings record shows that the claimant has acquired
sufficient quarters of coverage to remain insured through June 30, 2010. Thus, the claimant must
establish disability on or before that date in order to be entitled to a period of disability and
disability insurance benefits.

If the claimant is under a disability and there is medical evidence of a substance use disorder(s),
there is an additional issue as to whether the substance use disorder(s) is a contributing factor

material to the determination of disability under sections 223(d)(2) and 1614(a)(3)(_|) of the
Social Security Act. If so, the individual is not under a disability.

See Next Page
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After careful review of the entire record, I find that the claimant has been disabled from August
5, 2008, through the date of this decision. I also find that the insured status requirements of the
Social Security Act were met as of the date disability is established.

APPLICABLE LAW

Under the authority of the Social Security Act, the Social Security Administration has
established a five-step sequential evaluation process for determining whether an individual is
disabled (20 CFR 404.1520(a) and 416.920(a)). The steps are followed in order. Ifitis
determined that the claimant is or is not disabled at a step of the evaluation process, the
evaluation will not go on to the next step.

At step one, [ must determine whether the claimant is engaging in substantial gainful activity (20
CFR 404.1520(b) and 416.920(b)). Substantial gainful activity (SGA) is defined as work activity
that is both substantial and gainful. If an individual engages in SGA, he is not disabled
regardless of how severe his physical or mental impairments are and regardless of his age,
education, or work experience. If the individual is not engaging in SGA, the analysis proceeds to
the second step.

At step two, I must determine whether the claimant has a medically determinable impairment
that is "severe" or a combination of impairments that is "severe" (20 CFR 404.1520(c) and
416.920(c)). An impairment or combination of impairments is "severe" within the meaning of
the regulations if it significantly limits an individual's ability to perform basic work activities.
An impairment or combination of impairments is "not severe" when medical and other evidence
establish only a slight abnormality or a combination of slight abnormalities that would have no
more than a minimal effect on an individual's ability to work (20 CFR 404.1522 and 416.922;
Social Security Rulings (SSRs) 85-28 and 16-3p). If the claimant does not have a severe
medically determinable impairment or combination of impairments, he is not disabled. If the
claimant has a severe impairment or combination of impairments, the analysis proceeds to the
third step.

At step three, [ must determine whether the claimant's impairment or combination of
impairments is of a severity to meet or medically equal the criteria of an impairment listed in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d),
416.925, and 416.926). If the claimant's impairment or combination of impairments is of a
severity to meet or medically equal the criteria of a listing and meets the duration requirement
(20 CFR 404.1509 and 416.909), the claimant is disabled. If it does not, the analysis proceeds to
the next step.

Before considering step four of the sequential evaluation process, [ must first determine the
claimant's residual functional capacity (20 CFR 404.1520(e) and 416.920(¢)). An individual's
residual functional capacity is his ability to do physical and mental work activities on a sustained
basis despite limitations from his impairments. In making this finding, I must consider all of the
claimant's impairments, including impairments that are not severe (20 CFR 404.1520(e),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

See Next Page
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. Next, I must determine at step four whether the claimant has the residual functional capacity to
perform the requirements of his past relevant work (20 CFR 404.1520(f) and 416.920(f)). The
term past relevant work means work performed (either as the claimant actually performed it or as
it is generally performed in the national economy) within the last 15 years or 15 years prior to the
date that disability must be established. [n addition, the work must have lasted long enough for
the claimant to learn to do the job and have been SGA (20 CFR 404.1560(b), 404.1565,
416.960(b) and 416.965). If the claimant has the residual functional capacity to do his past
relevant work, the claimant is not disabled. If the claimant is unable to do any past relevant work
or does not have any past relevant work, the analysis proceeds to the fifth and last step.

At the last step of the sequential evaluation process (20 CFR 404.1520(g) and 416.920(g)), |
must determine whether the claimant is able to do any other work considering his residual
functional capacity, age, education, and work experience. If the claimant is able to do other
work, he is not disabled. If the claimant is not able to do other work and meets the duration
requirement, he is disabled. Although the claimant generally continues to have the burden of
proving disability at this step, a limited burden of going forward with the evidence shifts to the
Social Security Administration. In order to support a finding that an individual is not disabled at
this step, the Social Security Administration is responsible for providing evidence that
demonstrates that other work exists in significant numbers in the national economy that the
claimant can do, given the residual functional capacity, age, education, and work experience (20
CFR 404.1512(f), 404.1560(c), 416.912(f) and 416.960(c)).

If it is found that the claimant is disabled and there is medical evidence of a substance use
disorder(s), 1 must determine if the substance use disorder(s) is a contributing factor material to
the determination of disability. In making this determination, [ must evaluate the extent to which
the claimant's mental and physical limitations would remain if the claimant stopped the
substance use. If the remaining limitations would not be disabling, the substance use disorder(s)
is a contributing factor material to the determination of disability (20 CFR 404. 1535 and
416.935). If so, the claimant is not disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
After careful consideration of the entire record, I make the following findings:
1. The claimant's date last insured is June 30, 2010.

2. The claimant has not engaged in substantial gainful activity since August 5, 2008, the
alleged onset date (20 CFR 404.1520(b), 404.1571 et seq., 416.920(b) and 416.971 et seq.).

The claimant worked afier the established disability onset date and has earnings of $1,300.30 in
2009, $234.00 in 2010 and $7,619.02 in 2013. (Exhibit 7D). However, this work activity did
not rise to the level of substantial gainful activity.

3. The claimant has the following severe impairment: bipolar disorder (20 CFR
404.1520(c) and 416.920(c)).

See Next Page

130



Justin O. Langford (554-73-2615) Page 4 of 7

The above medically determinable impairments significantly hm1t the ability to perform basic
work activities as required by SSR §5-28.

4. The claimant does not have an impairment or combination of impairments that meets
or medically equals the severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

The claimant has the following degree of limitation in the four broad areas of mental functioning
set out in the disability regulations for evaluating mental disorders and in the mental disorders
listings in 20 CFR, Part 404, Subpart P, Appendix 1: @ moderate limitation in understanding,

- remembering, or applying information, a moderate limitation in interacting with others, a
moderate limitation in concentrating, persisting, or maintaining pace, and a mild limitation in
adapting or managing oneselt. '

5. After careful consideration of the entire record, I find that the claimant has the
residual functional capacity to perform a full range of work at all exertional levels but with
the following nonexertional limitations: the claimant is unable to sustain full-time work due
to symptoms of his bipofar disorder.

In making this finding, | have considered ail symptoms and the extent to which these symptoms
can reasonably be accepted as consistent with the objective medical evidence and other evidence, -
based on the requirements of 20 CFR 404.1529 and 416.929 and SSR 16-3p. I also considered
the medical opinion(s) and prior administrative medical finding(s) in accordance with the
requirements of 20 CFR 404.1520(c) and 416.920(c).

In considering the claimant's symptoms, I must follow a two-step process in which it must first
be determined whether there is an underlying medically determinable physical or mental
impairment(s)--i.c., an impairment(s) that can be shown by medically acceptable clinical or
laboratory dlagnostlc techniques--that could reasonably be expected to produce the claimant's
pain or other symptoms.

Second, once an underlying physical or mental impairment(s) that could reasonably be expected
to produce the claimant's pain or other symptoms has been shown, I must evaluate the intensity,
persistence, and effects of the claimant's symptoms to determine the extent to which they limit
the claimant's work-related activities. For this purpose, whenever statements about the intensity,
persistence, or functionally limiting effects of pain or other symptoms are not substantiated by
objective medical evidence, I must consider other evidence in the record to determine if the -
claimant's symptoms limit the ability to do work-related activities.

The claimant is a 35-year-old man with a history of bipolar disorder. Treatment notes from
Southern Nevada Adult Mental Health Services ("SNAMHS") in 2012 reveal that the claimant
complained of mood swings, irritability and violent outbursts. He reported a history of inpatient
treatment at Rawson Neal in 2009 for mood swings and agitation. He reported none or
temporary improvement in his symptoms with medications, and that the medications were

See Next Page
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causing adverse side effects, such as nausea and vomiting. Treatment notes reveal that the
claimant was not stable. (Exhibit 1F). Treatment notes from Dr. Ron Zedek in 2013 reveal that
the claimant continued to report mood swings and irritability. (Exhibit 3F).

Little weight is given to the psychological consultative examiner and state agency psychological
consultant's opinions because they are inconsistent with the record. (Exhibit 4F, 5F). '
Specifically, the record supports a finding of limitations greater than those found by them.

In assessing the evidence on this issue, I have not failed to consider the non-medical opinions in
the record by the claimant's girlfriend, Shayleen Coon. SSR 16-3p. I find that Ms. Coon's opinion
is consistent with the record. Accordingly, great weight is given to her opinion. (Exhibit 6E).

After careful consideration of the evidence, | find that the claimant's medically determinable
impairment could reasonably be expected to cause the alleged symptoms. The claimant's
statements concerning the intensity, persistence and limiting effects of these symptoms are
reasonably consistent with the medical evidence and other ewdence in the record for the reasons
explained in this decision.

6. The claimant is unable to perform any past relevant work (20 CFR 404.1565 and
416.965).

Based on the claimant's work history and income records, I find that the claimant has past

- relevant work as a truck driver, medium, semiskilled. (Exhibits 7D, 8E, Vocational Expert
Testimony). The vocational expert, in response to a question from me that accurately reflected
the above residual functional capacity, compared the requirements of the past relevant work to
the ¢laimant's restrictions and found that the claimant was not capable of performing the past
relevant work. After a review of the evidence and a comparison between the functioning of the
claimant and the requirements of the position, [ find that the claimant is unable to perform the
past relevant work.

7. The claimant was a younger individual age 18-49 on the established disability onset
date (20 CFR 404.1563 and 416.963).

8. The claimant has at least a high school education and is able to communicate in
English (20 CFR 404.1564 and 416.964).

9. The claimant's acquired job Skills do not transfer to other occupations within the
residual functional capacity defined above (20 CFR 404.1568 and 416.968).

10. Considering the claimant's age, education, work ei;perience, and residual functional
capacity, there are no jobs that exist in significant numbers in the national economy that
the claimant can perform (20 CFR 404.1560(c), 404.1566, 416.960(c), and 416.966).
The claimant's ability to perform work at all exertional levels has been compromised by

nonexertional limitations. To determine the extent to which these limitations erode the
occupational base of unskilled work at all exertional levels, I asked the vocational expert whether

See Next Page
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jobs exist in the national economy for an individual with the claimant's age, education, work
experience, and residual functional capacity. The vocational expert testified that given all of
these factors there are no jobs in the national economy that the individual could perform.

Based on the testimony of the vocational expert, [ conclude that the claimant is unable to makea
successful vocational adjustment to work that exists in significant numbers in the national
economy. A finding of "disabled" is therefore appropriate under the framework of section
204.00 in the Medical-Vocational Guidelines.

11. The claimant has been under a disability as defined in the Social Security Act since
August §, 2008, the alleged onset date of disability (20 CFR 404.1520(g) and 416.920(g))-

12. The claimant's substance use disorder is not a contributing factor material to the
determination of disability (20 CFR 404.1535 and 416.935).

Applying the sequential evaluation process a second time, the claimant's other impairment would
not improve to the point of nondisability in the absence of the substance use disorder. The
claimant reported a history of substance abuse until 2007. Treatment notes reveal that despite
the claimant's abstention from illegal substance, the claimant continued to experience symptoms
of bipolar disorder that causes more than a minimal effect on his ability to function. (Exhibit 1F).
Accordingly, the claimant would still be disabled in the absence of the substance use disorder.

DECISION
Based on the application for a period of disability and disability insurance benefits protectively
filed on September 23, 2011, the claimant has been disabled under sections 216(i) and 223(d) of
the Social Security Act since August 5, 2008.
Based on the application for supplemental security income protectively filed on September 23,
2011, the claimant has been disabled under section 1614(a)(3)(A) of the Social Security Act
since August 5, 2008. )
The component of the Social Security Administration responsible for authorizing supplemental
security income will advise the claimant regarding the nondisability requirements for these

payments and, if the claimant is eligible, the amount and the months for which payment will be
made.

Medical improvement is expected with appropriate treatment. Consequently, a continuing
disability review is recommended in 12 months.

It is recommended that a determination be made conceming the appointment of a representative
payee who can manage payments in the claimant's interest.

The workers' compensation offset provisions at 20 CFR 404.408 may be applicable.

See Next Page
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Donald R. Colpitts
Administrative Law Judge

January 22, 2018
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Justin Langford,

Petitioner, Case No: A-18-784811-W
Department 15
Vs,
Warden Renee Baker, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
November 19, 2018. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the 2‘%1“ day of TC\,{\ V 0\{ \?]( , 20 \ 0( , at the hour of

E L o’clock for further proceedings.
P
il

)

IR

-y
-
pe=3

QMWV/

Distgict Court Judge

s v 18, W X

Order In
pod r Petitlon for Writ of Habaas Comu

T

NOV 2 6 2018
138




LAf100 3HL 40 ¥¥310

8102 01 J3@

MTN v

NosXin OdeM Lanavo A (115454 A
a5 1Q1m\> ison Road) 4
Lov a\oc.\:;\\:ié\lh ()OC(SDD OQ.R,/ 480
DISTRICT COURT e,
CLARR COUNTY. NEVADA "o

G3AISO3Y

TUSTIN ODELL LANGFORD® Case Ne A~1%-71gugl-\W

Petitisnec, C-14-2965% 6 1
-5~ De.p\' Ne XV
Weeden Renee Baker,

Respondent, Medion Yar Candinvance.

COMES NOW, Jostin e\ Langlord, The Living
\?)fea‘“-\'m% V\Lw\ [Na\uea\ Y&rson\ anc\ msoves Y\ia

Honaro&)\e_ C,OU(‘* *Q \-avé( \\nis Mation ?c;t‘
Cbh\‘\“uu\f\t;f_.\t\]has( Twm as\(w\g Yo 15 o 5{1\'1.&((.6\
Am{ C.Dn\&nuanc,& 450 Y con 2'\\2, Own oPpaﬁi\\cf\

Ao Xee Stekec Gppbsi\'iof\ Lohich '\\nc.nj willXile o
Yhe Vack cecond. along with sending me G cop
and we Y;\incd any aXher motisns P need 10
be \waarc\ \)EXQCC. Pe}('\\Ion:\s \eord and decisien

Deded thnis Wk Amﬁ AN Decemoes, W31€.
\\Y V\‘\ca\\\s Reserved N\di¥houst ?resucl{ce,

/s%gzﬂm&a@%_’_

A-18-784811-W
MaT

Mation

4802707

139



J05%in Ode i Longrard o-115 154y
Lec
761900 Prison Road

ovelock _Z< 00600

~r e @ orﬁ 7\/8/
Convidentiol

AUVHEN fAVHODT

TUETRE

CENEIE]-

Lovelock Correctional Center : US.POSTAGE )} FITNEY BOWES

Sy AQ\ L2l eV

T T ———sy

zp's010 § 000.47°

£ 0000340675DEC 06 2018

mu Q.f % m/lecﬁun

N0 Lewis Pve.
[s Vegas Ny $a15S

INMATE LEGAL
MAIL CONFIDENTIAL

810136300 L0775 a.;__..,f‘:/f:___._1;;C..S.-_1:..1:1—:1;. _’_1:—.

140



L8N02 311 40 yy375

NOTC

| Joskin DA Lam§M@-[umswc§l &,
lia o 36
°1]£SO PriSAh kﬂdﬂh - ,020
Lavelecle , Nv A0NO0D %5% ¢

DISTRICT COMRT

CLARA COUNT Y. NEVADA

TUSTIN ODEVL LANGEORY® Case Na A-1€T7848M-\W
C-14-2Q6056-1

PlerndS% PeXiioner :
-\G- De.p’f Ne XY

Warden Renee Reker,
Reﬁponclan\'.

To juc\a\re_ 3&&. Hm—c\% Y Aa:\‘\' \'mauj whld
Yese wac a new case nomher ass{cﬁne_c\ Yo Yhe

Wek o% Wolaens CDP‘)\JS(In this cace,,hu-\— vnder
e normal pmao_&ures W s ¥'\\e_A' vnder Yhe
aﬂm‘wx&\ COse '\bc s CDT\CE_‘I'\C\{\%..IB& x\‘gure_. fhe

covcY cleck oek did what Meu wented Yo o\ab

'& pecible can Hou p\aa.sp_ have consolidete
wi \E\ Yo cotwina) cnse ot CONCLT NS J¥ ot
Con you P\ease, exp\aiuf\ whd Yhis is \oe’mq Asne..
Dated Yhis 4ih day A D ecembes, 2019,

R(rj\r\\'s Resecved / WiX\sot Yra:\\_sc\i ce,

AW\
/5%/423.&&!2&430/% 4

A-18-784811-W
NDIC

L

8i02 g4 MEI
ENVELE Y

141



Rl -V e S S

[ 3 TR N R NG T NG TN N TN N TR N T N TR (N T S G O S e e S Sy
W N U R W N = D NN B WY =D

Electronically Filed
117/2019 9:45 AM
Steven D. Grierson

CLERK OF THE CC

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, .

Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR
WRIT OF HABEAS CORPUS (POST-CONVICTION)

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby

submits the attached Points and Authorities in Response to Defendant’s Petition for Writ of
Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
//

WiA2014°2014F\SO0\01\14FS 0001 -RSPN-(LANGFORD_JUSTIN_01_28 2019)-001, DOCX

Case Number: A-18-784811-W

142




R = = R s L

[ T S T S T S T S R O R o R S e T T S e e R R
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant”) was
charged by way of Information in Case No. C-14-296556-1 with the following: COUNTS 1,
2,6,7,8,10,11, and 12 — Lewdness With A Child Under The Age Of 14 (Category A Felony
- NRS 201.230); COUNTS 3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years
Of Age (Category A Felony - NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect,
or Endangerment (Category B Felony - NRS 200.508(1)).
On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

Jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify”), Motion for Sentence Reduction (“Motion for Reduction™), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a

W:A201402014FS00\01114FS0001 -RSPN-(LANGFORD_JUSTIN_01_28 2019)-001, DOCX
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Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls
on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018,

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him, The State responded on April 18, 2018,

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Ilegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed the instant Petition for Writ of Habeas Corpus.
The State responds herein.

/
/
/
/
/
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ARGUMENT
L. THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING
DIRECT APPEAL
“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues

to the district court.” Buffington v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the
case until remittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely filing of a notice of appeal ‘divests the district court of jurisdiction to act and vests
jurisdiction in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. 2010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(2006)).

Only a remittitur will return jurisdiction from an appellate court of competent
jurisdiction to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appeal or of the proceedings thereon, and all order which may be necessary to carry the
judgement into effect shall be made by the court to which the certificate is remitted.”). Until a
remittitur is received, a district court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644.

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district
court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a
hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction

to deny such requests.” Foster v. Dingwall, 126 Nev. 49, 52-53, 228 P.3d 453, 455-56 (2010)

(emphasis in original).
In the instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. These are now consolidated appeals under Nevada Supreme Court case numbers

75825 and 76075. Both of these appeals remain outstanding. Therefore, these appeals are
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pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
II. DEFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that challenges
the validity of a judgment or sentence must be filed within 1 year of
the entry of the judgment of conviction or, if an appeal has been taken
from the judgment, within 1 year after the Supreme Court issues its
remittitur. For the purposes of this subsection, good cause for delay
exists if the petitioner demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34.726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528

(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726
begins to run from the date the judgment of conviction is filed or a remittitur from a timely

direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitions for post-conviction relief under NRS

34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[a]pplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory,” noting:

/
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

Id. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017, Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice,
Defendant’s claim must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.810(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/

/
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]nlike initial petitions which certainly require
a carcful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abusc of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
468 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074.

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition. Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court should deny
Defendant’s Petition.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

carlier proceedings or to otherwise comply with the statutory requirements, and that he will be

W:A201402014FS00\01114FS0001 -RSPN-(LANGFORD_JUSTIN_01_28 2019)-001, DOCX

149




R = = R s L

[N I N T L T S I N S S I N T T S R S
o o I = L 4 T R O e o e I ~ A V. T SO VA S =)

unduly prejudiced if the petition is dismissed.! NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 95960, 860 P.2d 710, 715-16 (1993); Phelps v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims ecarlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).

A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248, 251,71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91, 95 (2012). Clearly,
any delay in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Indeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, Defendant’s petition should be denied.

/
/
/

! Since Defendant has failed to assert good cause or prejudice to overcome the procedural default, the State will only
address good cause. To the extent this Court finds good cause, the State will retain the right to argue Defendant’s lack of
prejudice in further proceedings.

9
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B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good
cause, the district court may nevertheless reach the merits of any constitutional claims if the
petitioner demonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of

justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner
"must show that it is more likely than not that no reasonable juror would have convicted him

absent a constitutional violation. Crump v. State, 2016 Nev. Unpub. LEXIS 374, *9-10, citing

Pellegrini v. State, 117 Nev. at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency.” Mitchell v. State, 122 Nev. 1269,

1273-74, 149 P.3d 33, 36 (2006).

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court should deny

the Petition for Writ of Habeas Corpus.

10
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CONCLUSION

For all the foregoing, the State respectfully requests that Defendant's Petition for Writ

of Habeas Corpus be DENIED.

DATED this 17th day of January, 2019.

Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing was made this 17th day of

JANUARY, 2019, to:

hjc/SVU

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY _/s/ HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit
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Steven D. Grierson

CLERS OF THE 002 5

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

JUSTIN ODELL LANGFORD,
Petitioner(s),
V8.
WARDEN RENEE BAKER,

Respondent(s),

Case No: A-18-784811-W

Dept No: XV

CASE APPEAL STATEMENT

1. Appellant(s): Justin Ordell Langford
2. Judge: Joe Hardy
3. Appellant(s): Justin Ordell Langford
Counsel:

Justin Ordell Langford #1 159546

1200 Prison Rd.

Lovelock, NV 89419
4. Respondent (s): Warden Renee Baker
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155
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5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No
Date Application(s) filed: N/A

9. Date Commenced in District Court: November 19, 2018
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 13 day of February 2019.

Steven D. Grierson, Clerk of the Court

/s/ Amanda Hampton

Amanda Hampton, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Justin Ordell Langford
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565 ’
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs ' CASENO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD .
#2748452 ’ DEPTNO: XV

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

THIS CAUSE having presented before the Honorable JOE HARDY, District Judge, on
the 28th day of February, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through JACOB VILLANI, Chief Deputy District Attorney; and having
considered the matter, including briefs, transcripts, : "7 7. and documents on
file herein, the Court makes the following Findings of Fact and Conclusions of Law:

"

/! [J Voluntary Dismissal K summary Judgment
3 tnvoluntary Dismissal CJstipulated Judgment

Vi L7 Stipulated Dismissal Ll Defauit Judgment
[JwMotion to Dismiss by Daft(s) £ judgment of Arbitration

/4
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PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016. |

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June '27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify”), Motion for Sentence Reduction (“Motion for Reduction”), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2
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6n Oct‘ober 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the Unitéd States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Cdmpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. ‘

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the oraer was filed on December 29,
2017. ' |

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Subport, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Suqday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its

3
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Respon;e on t}'le next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, thé,;:ourt entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING

DIRECT APPEAL

“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues
to the district court.” Buffingion v._State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the

4
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case until rem.ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely ﬁlin@g of a notice of appeal ‘divests the district court of jurisdiction to act and ve;sts
jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. 2!010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(2006)). !

Only a remittitur will return jurisdiction from an appellate court of competent

jurisdictionI to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appe%al or of the proceedings thereon, and all order which may be necessary to carry the
judgement into effect shall be made by the court to which the certificate is remitted.”). Until a |
remittitur is received, a disirict court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644,

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district

court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a

hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction

to deny sucih requests.” Foster v. Dinmaj; 126 Nev. 49, 52-53, 228 P.3d 453, 455-56 (2010}

(emphasis i'n original).

In tﬁe instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. 'i"hese are now consolidated appeals under Nevada Supreme Court case numbers
75825 and!/ 76075. Both of these appeals remain outstanding. Therefore, these appeals are
pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
/" |
H
i
/
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IL i)EFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ug)remc Court issues its remittitur. For the Fu}[-goses of this
subsection, good cause for delay exists i ¢ petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34,726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528
(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726

begins to run from the date the judgment of conviction is filed or a remittitur from a timely
direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitioﬁs for post-conviction relief under NRS
34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[alpplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting: -
I
/I
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

1d. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State." Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.8310(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/

1
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]alike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074,

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition, Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be

8
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unduly ‘prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps'v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).
A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91,95 (2012). Clearly,
any delay- in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

]
B~
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petitiox;ex: derrlonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of
justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner

"must show that it is more likely than not that no reasonable juror would have convicted him
absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, ¥9-10, citing
Pellegrini v. State, 117 Nev, at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency.”_Mitchell v. State, 122 Nev. 1269,
127374, 149 P.3d 33, 36 (2006). .'

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be denied.
I
I
/I
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and is, DENIED W\wwrwt)u(me v

DATED this i day of‘gj:gorugfy; 2019.
\{‘)\/\(‘}lf/\

CTPJUDGE

STEVEN B. WOLFSON :
Clark County District Attorney
Nevada Bar #001565

BY

20B VILLANI
ief Deputy District Attorney
7" Nevada Bar #011732

hje/SVU
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Electronically Filed
3/13/2019 3:54 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

JAMES R. SWEETIN

Chief Deputy District Attorney
Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD, .

Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION
TO STRIKE STATE’S RESPONSE

DATE OF HEARING: APRIL 3, 2019
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County

District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in this State's Response to Defendant’s Motion to
Strike State’s Response.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/
/
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3,4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

Jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence,
Motion for Sentence Reduction, Motion for Production of Documents, Papers, Pleadings, and
Tangible Property of Defendant, a Motion for Transcripts at the State’s Expense and
Memorandum of Point and Authorities in Support of Request for Transcripts at State’s
Expense, a Motion to Obtain a Copy of a Sealed Record, and a Motion to Withdraw Counsel.
The State filed its Response to Defendant’s Motion to Modify And/Or Correct Sentence and
Motion for Sentence Reduction on August 2, 2017,

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a

2
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Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

On October 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the United States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Compel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017.

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the order was filed on December 29,
2017.

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Support, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on which an act required to be done by any one of these rules falls

on a Saturday, Sunday or legal holiday, the act may be performed on the next succeeding

3
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judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its
Response on the next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018,

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him, The State responded on April 18, 2018,

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Ilegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, the court entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus (Post-
Conviction). The State responded on January 17, 2019. On January 22, 2019, Defendant filed
the instant Motion to Strike State’s Response [to Defendant’s Petition].

On January 28, 2019, Defendant’s Petition for Writ of Habeas Corpus was denied. On
February 12, 2019, Defendant appealed the denial of his Petition for Writ of Habeas Corpus.

The State responds to Defendant’s Motion to Strike State’s Response [to Defendant’s

Petition] hergin.,

4
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ARGUMENT
DEFENDANT’S MOTION IS MOOT

The question of mootness is one of justiciability. Personhood Nevada v. Bristol, 126

Nev. 599, 602, 245 P.3d 572, 574 (2010). This court's duty is not to render advisory opinions

but, rather, to resolve actual controversies by an enforceable judgment. NCAA v. University

of Nevada, 97 Nev. 56, 57, 624 P.2d 10, 10 (1981). Thus, a controversy must be present

through all stages of the proceeding, See Arizonans for Official English v. Arizona, 520 U.S.
43,67, 117 S.Ct. 1055, 137 L.Ed.2d 170 (1997); Lewis v. Continental Bank Corp., 494 U.S.
472,476-78, 110 S.Ct. 1249, 108 L.Ed.2d 400 (1990}, and even though a case may present a

live controversy at its beginning, subsequent events may render the case moot. University Sys.
v. Nevadans for Sound Gov't, 120 Nev. 712,720, 100 P.3d 179, 186 (2004); Wedekind v. Bell,
26 Nev. 395, 413-15, 69 P. 612, 613-14 (1902).

Here, Defendant complains that the State did not respond to his November 19, 2018,
“Affidavit of Writ of Habeas Corpus” with a counter affidavit, and requests to strike the State’s
Response. Motion at 2. This argument is moot.

The State responded to Defendant’s writ on January 17, 2019, Subsequently, the court
denied Defendant’s petition on January 28, 2019 and Defendant filed a Notice of Appeal on
February 12, 2019. No counter affidavit was required beyond the State’s response, and the
court has already denied Defendant’s petition. Therefore, Defendant’s motion is moot.

As such, this Court should find that Defendant’s Motion is moot and deny Defendant’s
Motion to Strike the State’s response.

//
//
/
/
/
/
/
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CONCLUSION

For all the foregoing, the State respectfully requests that Defendant's Motion to Strike
the State’s Response be DENIED.
DATED this 13th day of March, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #01565

BY /s/ JAMES R. SWEETIN
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144

CERTIFICATE OF SERVICE

I hereby certify that service of the above and foregoing was made this 13th day of
MARCH, 2019, to:

JUSTIN LANGFORD, BAC#1159546
LOVELOCK CORRECTIONAL CENTER
1200 PRISON ROAD

LOVELOCK, NV 89149

BY /s HOWARD CONRAD
Secretary for the District Attorney's Office
Special Victims Unit

hjc/SVU
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Electronically Filed
3M14/2019 2:11 PM
Steven D. Grierson

CLERK OF THE CC
NEO W'

DISTRICT COURT

CLARK COUNTY, NEVADA
JUSTIN LANGFORD,
Case No: A-18-784811-W
Petitioner,
Dept No: XV
VS.

WARDEN RENEE BAKER; ET AL,

NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on March 11, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on March 14, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 14 day of March 2019, I served a copy of this Notice of Entry on the
following:

M By e-mail:
Clark County District Attorney’s Office
Anorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Justin Langford # 1159546
1200 Prison Rd.
Lovelock, NV 89419

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-18-784811-W
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Electronically Filed
3/11/2019 11:20 AM
Steven D. Grierson

N ' d i Brel B8 R CLERK OF THE coﬂgg
FRCO &O—A
STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565 ’
JAMES R. SWEETIN
Chief Deputy District Attorney
Nevada Bar #005144
200 Lewis Avenue
Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

Vs ' CASENO: A-18-784811-W
C-14-296556-1

JUSTIN ODELL LANGFORD .
#2748452 ’ DEPTNO: XV

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JANUARY 28, 2019
TIME OF HEARING: 9:00 AM

THIS CAUSE having presented before the Honorable JOE HARDY, District Judge, on
the 28th day of February, 2019; Petitioner not being present, proceeding IN PROPER
PERSON; Respondent being represented by STEVEN B. WOLFSON, Clark County District
Attorney, by and through JACOB VILLANI, Chief Deputy District Attorney; and having
considered the matter, including briefs, transcripts, : "7 7. and documents on
file herein, the Court makes the following Findings of Fact and Conclusions of Law:

"

/! [J Voluntary Dismissal K summary Judgment
3 tnvoluntary Dismissal CJstipulated Judgment

Vi L7 Stipulated Dismissal Ll Defauit Judgment
[JwMotion to Dismiss by Daft(s) £ judgment of Arbitration

/4
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PROCEDURAL BACKGROUND

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the

jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole after a
term of 10 years have been served in the Nevada Department of Corrections (“NDOC”).
Defendant received 841 days credit for time served. The Judgment of Conviction was filed
on May 17, 2016. |

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June '27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28, 2017.

On July 19, 2017, Defendant filed a Motion to Modify And/Or Correct Sentence
(“Motion to Modify”), Motion for Sentence Reduction (“Motion for Reduction”), Motion for
Production of Documents, Papers, Pleadings, and Tangible Property of Defendant, a Motion
for Transcripts at the State’s Expense and Memorandum of Point and Authorities in Support |
of Request for Transcripts at State’s Expense, a Motion to Obtain a Copy of a Sealed Record,
and a Motion to Withdraw Counsel. The State filed its Response to Defendant’s Motion to
Modify And/Or Correct Sentence and Motion for Sentence Reduction on August 2, 2017.

On August 10, 2017, the Court denied Defendant’s Motion for Sentence Reduction,
granted Defendant’s Motion for Production of Documents, Papers, Pleadings, and Tangible
Property of Defendant, denied Defendant’s Motion for Transcripts at State’s Expense, granted
Defendant’s Motion to withdraw Counsel, granted Defendant’s Motion to Obtain Copy of a
Sealed Record, and denied Defendant’s Motion to Modify/Correct Illegal Sentence.

2
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6n Oct‘ober 10, 2017, Defendant filed a Motion to Claim and Exercise Rights
Guaranteed by the Constitution for the Unitéd States of America and Require the Presiding
Judge to Rule upon this Motion, and All Public Officers of this Court to Uphold Said Rights
and an affidavit in support of that Motion. He also filed a Motion to Reconsider Transcripts at
State’s Expense, a Motion to Cdmpel Court Orders, and a Motion to Reconsider Motions for
Correction of Illegal Sentence and Sentence Reduction. The State responded to the Motion to
Reconsider Motions for Correction of Illegal Sentence and Sentence Reduction on October 30,
2017. On October 31, 2017, the Court denied all of Defendant’s Motions, and the order was
filed on November 7, 2017. ‘

On November 27, 2017, Defendant filed a Motion for Ancillary Services and a Motion
for Transcripts and Other Court Documents and State’s Expense. The State filed its
Opposition to Defendant’s Motion for Ancillary Services on December 13, 2017. The Court
denied Defendant’s Motions on December 19, 2017, and the oraer was filed on December 29,
2017. ' |

On December 29, 2017, Defendant filed a “Notice of Understanding of Intent and Claim
of Right as well as a Notice of Denial of Consent.” He additionally filed a Petition for Writ
of Habeas Corpus (Post-Conviction), Memorandum in Support of Petition, Motion for
Appointment of Counsel, and Request for Evidentiary Hearing. The State responded to
Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction), Memo in Subport, Motion
to Appoint Counsel, and Motion for Evidentiary Hearing on February 20, 2018.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Petition for
Writ of Habeas Corpus (Post-Conviction) Due to Respondent’s Silence, and on March 15,
2018, he filed a Motion to Strike State’s Response [to Defendant’s Petition]. In both of those,
he alleged that since the State did not respond by February 19, 2018 (45 days from the order
to respond), its Response should be disregarded. Pursuant to Eighth Judicial District Court
Rule 1.14(b), “If any day on wﬁich an act required to be done by any one of these rules falls
on a Saturday, Suqday or legal holiday, the act may be performed on the next succeeding

judicial day.” February 19, 2018, was a legal holiday, thus, the State properly filed its

3
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Respon;e on t}'le next succeeding judicial day, February 20, 2018.

On March 15, 2018, Defendant filed a Motion for Stay of Sentence, Traverse, and
Motion to Strike the State’s Response. The State responded on April 2, 2018. The court denied
Defendant’s Motion on April 5, 2018.

On March 30, 2018, Defendant filed a Motion to Modify and/or Correct Illegal
Sentence and “Judicial Notice of Lack of Jurisdiction” claiming that the District Court lacked
subject matter jurisdiction to sentence him. The State responded on April 18, 2018.

On April 24, 2018, the court denied Defendant’s Pro Per Petition for Writ of Habeas
Corpus. That same day, the court also denied Defendant’s Motion to Modify and/or Correct
Illegal Sentence. On May 7, 2018, Defendant filed a notice of appeal.

On March 7, 2018, Defendant filed a Motion for Summary Judgment on Writ of Habeas
Corpus (Post-Conviction). On May 1, 2018 the court issued an Order denying Defendant’s
Motion.

On June 1, 2018, thé,;:ourt entered and order denying Defendant’s Motion to Modify
and/or Correct Illegal Sentence and “Judicial Notice of Lack of Jurisdiction. The court also
entered its Findings of Fact, Conclusions of Law, and Order.

On July 2, 2018 this case was reassigned to Department fifteen (15). On August 28,
2018, Defendant filed a Motion to Recuse and Application for Bail. The State responded on
October 8, 2018. The court denied Defendant’s Motion on October 9, 2018. Defendant filed a
Notice of Appeal on October 22, 2018.

On November 19, 2018, Defendant filed a Petition for Writ of Habeas Corpus. The
State responded on January 17, 2019.

ANALYSIS
L THIS INSTANT PETITION IS PREMATURE DUE TO THE PENDING

DIRECT APPEAL

“Jurisdiction in an appeal is vested solely in the supreme court until the remittitur issues
to the district court.” Buffingion v._State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994)

(emphasis added). While an appeal is pending district courts do not have jurisdiction over the

4
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case until rem.ittitur is issued. Id. The Nevada Supreme Court has repeatedly held that the
timely ﬁlin@g of a notice of appeal ‘divests the district court of jurisdiction to act and ve;sts
jurisdictioni in [the appellate] court.”” Foster v. Dingwall, 126 Nev. 49, 52, 228 P.3d 453, 454-
55 (Nev. 2!010) (quoting Mack-Manley v. Manley, 122 Nev. 849, 855, 138 P.3d 525, 529
(2006)). !

Only a remittitur will return jurisdiction from an appellate court of competent

jurisdictionI to the district court. See NRS 177.305 (“After the certificate of judgement has
been remitted, the appellate court of competent jurisdiction shall have no further jurisdiction
of the appe%al or of the proceedings thereon, and all order which may be necessary to carry the
judgement into effect shall be made by the court to which the certificate is remitted.”). Until a |
remittitur is received, a disirict court lacks jurisdiction over a particular case. Buffington, 110
Nev. at 126, 868 P.2d at 644,

While a perfected appeal ordinarily “divests the district court of jurisdiction to act
except with regard to matters collateral to or independent from the appealed order, the district

court nevertheless retains a limited jurisdiction to ... direct briefing on the motion, hold a

hearing regarding the motion, and enter an order denying the motion, but lacks jurisdiction to
enter an order granting such a motion. ... ” however, “the district court does have jurisdiction

to deny sucih requests.” Foster v. Dinmaj; 126 Nev. 49, 52-53, 228 P.3d 453, 455-56 (2010}

(emphasis i'n original).

In tﬁe instant case, Defendant filed two notices of appeal on May 7, 2018, and October
22, 2018. 'i"hese are now consolidated appeals under Nevada Supreme Court case numbers
75825 and!/ 76075. Both of these appeals remain outstanding. Therefore, these appeals are
pending, and no remittitur has been issued. Accordingly, the instant petition is technically
premature but raises issues which can be entertained on the merits and denied.
/" |
H
i
/
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IL i)EFENDANT’S PETITION IS PROCEDURALLY BARRED UNDER NRS
34.726(1).
Defendant's Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726(1):

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

ug)remc Court issues its remittitur. For the Fu}[-goses of this
subsection, good cause for delay exists i ¢ petitioner
demonstrates to the satisfaction of the court:

(a) That the delay is not the fault of the petitioner; and

(b) That dismissal of the petition as untimely will unduly prejudice
the petitioner.

(Emphasis added). The Supreme Court of Nevada has held that NRS 34,726 should be
construed by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873-74, 34 P.3d 519, 528
(2001). As per the language of the statute, the one-year time bar proscribed by NRS 34.726

begins to run from the date the judgment of conviction is filed or a remittitur from a timely
direct appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

The one-year time limit for preparing petitioﬁs for post-conviction relief under NRS
34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 596, 53 P.3d 901, 904 (2002),

the Nevada Supreme Court rejected a habeas petition that was filed two days late despite
evidence presented by the defendant that he purchased postage through the prison and mailed
the Notice within the one-year time limit.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant's post-conviction petition claims are procedurally barred. State

v. Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074 (2005). The

Riker Court found that "[alpplication of the statutory procedural default rules to post-
conviction habeas petitions is mandatory," noting: -
I
/I
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Habeas corpus petitions that are filed many years after conviction are
an unreasonable burden on the criminal justice system. The necessity
for a workable system dictates that there must exist a time when a
criminal conviction is final.

1d. Additionally, the Court noted that procedural bars "cannot be ignored [by the district
court] when properly raised by the State." Id. at 233, 112 P.3d at 1075. The Nevada Supreme
Court has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied.

In the instant case, Defendant’s Judgement of Conviction was filed on May 17, 2016.
Defendant filed a direct appeal, and remittitur was issued on July 28, 2017. Thus, the one-year
time bar began to run from the date of remittitur. Defendant’s Petition was not filed until
November 19, 2018. This is over 12 months after remittitur issued and in excess of the one-
year time frame. Absent a showing of good cause for this delay and undue prejudice, this Court
finds Defendant’s petition must be dismissed because of its tardy filing.

III. DEFENDANT’S CLAIMS ARE SUCCESSIVE AND AN ABUSE OF WRIT

Defendant’s claims are successive and an abuse of the writ pursuant to NRS 34.8310(2)

which reads:

A second or successive petition must be dismissed if the judge or
justice determines that it fails to allege new or different grounds for
relief and that the prior determination was on the merits or, if new and
different grounds are alleged, the judge or justice finds that the failure
of the petitioner to assert those grounds in a prior petition constituted
an abuse of the writ.

(Emphasis added). Second or successive petitions are petitions that either fail to allege new
or different grounds for relief and the grounds have already been decided on the merits or that
allege new or different grounds but a judge or justice finds that a defendant’s failure to assert
those grounds in a prior petition would constitute an abuse of the writ. Second or successive
petitions will only be decided on the merits if the petitioner can show good cause and prejudice.
NRS 34.810(3); Lozada v. State, 110 Nev. 349, 358, 871 P.2d 944, 950 (1994).

/
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The Nevada Supreme Court has stated: “Without such limitations on the availability of
post-conviction remedies, prisoners could petition for relief in perpetuity and thus abuse post-
conviction remedies. In addition, meritless, successive and untimely petitions clog the court

system and undermine the finality of convictions.” Lozada, 110 Nev. at 358, 871 P.2d at 950.

The Nevada Supreme Court recognizes that “[u]alike initial petitions which certainly require
a careful review of the record, successive petitions may be dismissed based solely on the face

of the petition.” Ford v. Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995). In other

words, if the claim or allegation was previously available with reasonable diligence, it is an
abuse of the writ to wait to assert it in a later petition. McClesky v. Zant, 499 U.S. 467, 497-
498 (1991). Application of NRS 34.810(2) is mandatory. See Riker, 121 Nev. at 231, 112
P.3d at 1074,

Defendant’s first Petition was filed on December 29, 2017, and raised claims regarding
ineffective assistance of trial and appellate counsel, denial of discovery, prosecutorial
misconduct, cumulative error, and due process violations. That Petition was considered on the |
merits by this Court, and then denied on April 24, 2018. Defendant raises the ineffective
assistance of trial and appellate counsel, and cumulative error claims again in the instant
petition, Therefore, these claims are successive. Defendant’s other claims of (1) factual and
legal innocence, (2) lack of grand jury indictment (3) coercive use of Allen charge, (4)
violation of rules of criminal procedure, (5) DNA issues, (6) false use of preliminary hearing,
(7) improper oath of jurors, (8) lack of jurisdiction and (9) false prosecution were available to
Defendant at the time he filed his first petition which was not time barred. Therefore, raising
these claims in a successive petition is an abuse of writ. Accordingly, this Court finds
Defendant’s Petition must be denied.

IV. DEFENDANT HAS NOT SHOWN GOOD CAUSE OR ACTUAL INNOCENCE

TO OVERCOME THE PROCEDURAL BARS.

To avoid procedural default, under NRS 34.726, a defendant has the burden of pleading
and proving specific facts that demonstrate good cause for his failure to present his claim in

earlier proceedings or to otherwise comply with the statutory requirements, and that he will be

8
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unduly ‘prejudiced if the petition is dismissed. NRS 34.726(1)(a) (emphasis added); see
Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps'v. Nevada
Dep’t of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “A court must dismiss a

habeas petition if it presents claims that either were or could have been presented in an earlier
proceeding, unless the court finds both cause for failing to present the claims earlier or for
raising them again and actual prejudice to the petitioner.” Evans v. State, 117 Nev. 609, 646-
47,29 P.3d 498, 523 (2001) (emphasis added).
A. Good Cause

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (émphasis added); see Hafhaway v. State, 119 Nev.
248,251, 71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. “A qualifying

impediment might be shown where the factual or legal basis for a claim was not reasonably
available at the time of default.” Clem, 119 Nev. at 621, 81 P.3d at 525. The Court continued,
“appellants cannot attempt to manufacture good cause[.]” Id. at 621, 81 P.3d at 526. Examples
of good cause include interference by State officials and the previous unavailability of a legal
or factual basis. See State v. Huebler, 128 Nev. Adv. Op. 19,275 P.3d 91,95 (2012). Clearly,
any delay- in the filing of the petition must not be the fault of the petitioner. NRS 34.726(1)(a).

Here, Defendant fails to address good cause to ignore his procedural defaults.
Defendant has failed to show that an impediment external to the defense prevented him from
raising these claims in an earlier proceeding. Ihdeed, the applicable law and facts were all
available to him on direct appeal and he offers no excuse for his failure to raise these issues
there. Accordingly, this Court finds Defendant’s petition must be denied.

B. Actual Innocence
Where a petition is procedurally barred and the petitioner cannot demonstrate good

cause, the district court may nevertheless reach the merits of any constitutional claims if the

]
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petitiox;ex: derrlonstrates that failure to consider those constitutional claims would result in a
fundamental miscarriage of justice. Lisle v. State, 351 P.3d 725, 729-730 (2015), citing
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A fundamental miscarriage of
justice requires "a colorable showing" that the petitioner "is actually innocent of the crime or
is ineligible for the death penalty." Id. This generally requires the petitioner to present new
evidence of his innocence. House v. Bell, 547 U.S. 518, 536-37, 126 S. Ct. 2064, 165 L. Ed.
2d 1 (2006); Schlup v. Delo, 513 U.S. 298, 316, 115 S. Ct. 851, 130 L. Ed. 2d 808 (1995).

When claiming a fundamental miscarriage based on actual innocence, the petitioner

"must show that it is more likely than not that no reasonable juror would have convicted him
absent a constitutional violation. Crump v. State, 2016 Nev. Uhpub. LEXIS 374, ¥9-10, citing
Pellegrini v. State, 117 Nev, at 887, 34 P.3d at 537 (2001). In this context, actual innocence

means "factual innocence, not mere legal insufficiency.”_Mitchell v. State, 122 Nev. 1269,
127374, 149 P.3d 33, 36 (2006). .'

Defendant claims he is factually innocent because the facts presented at trial did not
mirror the facts as outlined in the Information. Specifically, the victim did not give an exact
date when the incident occurred, the victim did not testify that Defendant placed his hands on
her face, the incident did not occur in public, and the victim did not run away and ask for help,
therefore consenting. Petition at 11-19. This is not factual innocence. Defendant is not negating
the fact that the incident occurred, he is merely suggesting that the act did not occur as framed
by the State. To the extent the Defendant is alleging that the facts don’t match the crime
charged, this is a claim of legal innocence which cannot be used to support a claim that a
fundamental miscarriage of justice will occur if the petition is not heard. Mitchell, 122 Nev. at
1273-74, 149 P.3d at 36 (2006).

Accordingly, Defendant cannot prove his actual innocence and this Court finds
Defendant’s Petition for Writ of Habeas Corpus must be denied.
I
I
/I
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ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction
Relief shall be, and is, DENIED W\wwrwt)u(me v

DATED this i day of‘gj:gorugfy; 2019.
\{‘)\/\(‘}lf/\

CTPJUDGE

STEVEN B. WOLFSON :
Clark County District Attorney
Nevada Bar #001565

BY

20B VILLANI
ief Deputy District Attorney
7" Nevada Bar #011732

hje/SVU
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, Supreme Court No. 78144

Appellant, District Court Case No. A784811

VS,

RENEE BAKER, WARDEN,

Respondent. F l LED
CLERK’S CERTIFICATE OCT 18 2019

STATE OF NEVADA, ss. %Eé%&?ﬁ

|, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER the judgment of the district court AFFIRMED.”
Judgment, as quoted above, entered this 13th day of August, 2019.
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged

and decreed, as follows:
A-18-784811-W
1 . H I CCIA
Rehearing Denied. NV Supreme Caurt Clerks Certilicate/Judgn

I

Judgment, as quoted above, entered this 18th day of September, 2019.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 14, 2019.

Elizabeth A. Brown, Supreme Court Clerk

By: Rory Wunsch
Deputy Clerk
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, No, 78144-COA
Appellant,
vs. i
RENEE BAKER, WARDEN, FE E* = B
Respondent. AUG 13 208 -
A BROVIN g
CLERS DRENVE COURT
BY. i ._‘-_}_nr"/

TEAJT T CILEA

ORDER OF AFFIRMANCE

Justin Odell Langford appeals from an order of the district
court denying a postconviction petition for a writ of habeas corpus.! Eighth
Judicial District Court, Clark County; Joseph Hardy, Jr., Judge.

Langford filed his petition on November 19, 2019, more than
two years after issuance of the remittitur on direct appeal on July 24, 2017.
Langford v. State, Docket No. 70536 (Order of Affirmance, June 27, 2017).
Thus, Langford’s petition was untimely filed. See NRS 34.726(1). Moreover,
Langford’s petition was successive because he had previously filed a
postconviction petition for a writ of habeas corpus, and it constituted an
abuse of the writ as he raised claims new and different from those raised in

his previous petition.?2 See NRS 34.810(1)(b)(2); NRS 34.810(2). Langford’s

IThis appeal has been submitted for decision without oral argument.

NRAP 34(f)(3).

2Langford v. State, Docket Nos. 75825 and 76075 (Order of
Affirmance, March 29, 2019).

COURT OF APPEALS
oF

Novon 19- 33995

(0} 1478 e
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petition was procedurally barred absent a demonstration of good cause and
actual prejudice. See NRS 34.726(1); NRS 34.810(1)(b); NRS 34.810(3).

In his petition, Langford did not attempt to demonstrate good
cause to overcome the procedural bars, but rather asserted the procedural
bars should not apply because he was actually innocent.® Langford based
his actual-innocence claim upon an assertion that the victim’s trial
testimony did not conform to the allegations contained in the State’s
information.

A petitioner may overcome the procedural bars and “secure
review of the merits of defaulted claims by showing that the failure to
consider the petition on its merits would amount to a fundamental
miscarriage of justice.” Berry v, State, 131 Nev. 957, 966, 363 P.3d 1148,
1154 (2015). In order to demonstrate a fundamental miscarriage of justice,
a petitioner must make a colorable showing of actual innocence—factual
innocence, not legal innocence. Calderon v. Thompson, 623 U.S. 638, 559
(1998); Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001). A
petitioner can demonstrate actual innocence by demonstrating “it is more
likely than not that no reasonable juror would have convicted him in the
light of . . . new evidence.” Berry, 131 Nev. at 966, 363 P.3d at 1154
(quotation marks omitted). Langford’s claim was based upon evidence
produced at trial and, therefore, his claim failed because it was not based
upon new evidence. Accordingly, the district court did not err by denying

Langford’s petition as procedurally barred.

30n appeal, Langford argues that the procedural bars should have
been tolled during the proceedings for his prior appeals. However, Langford
did not raise this good-cause claim before the district court and we decline
to consider it in the first instance on appeal. See McNelton v. State, 115
Nev. 396, 416, 990 P.2d 1263, 1276 (1999).
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Next, Langford argues the State filed an untimely response to
his petition and therefore admitted all of the allegations contained within
the petition were true. However, “[a]pplication of the statutory procedural
default rules to post-conviction habeas petitions is mandatory,” State v.
Eighth Judicial Dist. Court (Riker), 121 Nev. 225, 231, 112 P.3d 1070, 1074
(2005), and Langford had the burden of pleading and proving facts to
overcome the procedural bars, cf. State v. Haberstroh, 119 Nev. 173, 181, 69
P.2d 676, 681 (2003). Because Langford failed to meet his burden to
overcome the procedural bars, the district court properly denied the petition
as procedurally barred even though the State filed an untimely response to
Langford’s petition.* Accordingly, we

ORDER the judgment of the district court AFFIRMED.5

, C.d.

Gibbons

‘T;'/’ . A— .

Tao Bulla

4The district court denied the petition without prejudice. However,
NRS chapter 34 does not allow for a district court to dispose of a
postconviction petition for a writ of habeas corpus by denying it without
prejudice. See NRS 34.830(2). As discussed previously, the district court
properly denied relief due to application of the procedural bars, but should
not have done so without prejudice. Because the district court properly
denied relief, we affirm. See Wyatt v. State, 86 Nev. 294, 298, 468 P.2d 338,
341 (1970).

5We have reviewed Langford’s February 28, 2019, and June 3, 2019,
documents entitled “Judicial Notice,” and we conclude no relief based upon
those documents is warranted.
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, No. 78144-COA

Appellant,

vs.

RENEE BAKER, WARDEN, F I L E D

Respondent. ' SEP 1§ 2019
B A e
gy DEPUT\ CLERK

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).

It is sc ORDERED.
“
/ﬂéﬁ/ el

Gibbons

T
y

Bulla

Tao

ce: Hon. Joseph Hardy, Jr., District Judge
Justin Odell Langford
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JUSTIN ODELL LANGFORD, Supreme Court No. 78144
Appellant, District Court Case No. A784811
VS.
RENEE BAKER, WARDEN,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 14, 2019
Elizabeth A. Brown, Clerk of Court

By: Rory Wunsch
Deputy Clerk

cc (without enclosures):
Hon. Joseph Hardy, Jr., District Judge
Justin Odell Langford
Clark County District Attorney

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on 0CT 18 2013

HEATHER UNGERMANN
Deputy District Court Clerk

RECEVED
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