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1 IN THE EIGHTH JUDICIAL DISTRICT COURT
2 CLARK COUNTY, NEVADA

3

4 WLAB INVESTMENT, LLC, )

5 Plaintiff, ) )

)
6 VS. JCASE NO.: A-18-785917-C
)DEPT NO.: 14

7 TKNR INC., a California )
Corporation, and CHI ON WONG)

8 aka CHI KUEN WONG, an
individual, and KENNY ZHONG )

9 LIN, aka KEN ZHONG LIN aka )
KENNETH ZHONG LIN aka WHONG )

10 K. LIN aka CHING KENNY LIN )
aka ZHONG LIN, an

11 individual, and LIWE HELEN )
CHEN aka HELEN CHEN, an )

12 individual and YAN QIU )
ZHANG, an individual, and )

13 INVESTPRO LLC dba INVESTPRO)
REALTY, a Nevada Limited )

14 Liability Company, and MAN )
CHAU CHENG, an individual, )

15 and JOYCE A. NICKRANDT, an )
individual, and INVESTPRO )

16 INVESTMENTS LLC, a Nevada )
Limited Liability Company, )

17 and INVESTPRO MANAGER LLC, a)
Nevada Limited Liability )

18 Company, and JOYCE A. )
NICKRANDT, an individual and)

19 Does 1 through 15 and Roe )

Corporation I-XXX, )
20
Defendants. )
21 )

22 Job Number. 697915

23 DEPOSITION OF FRANK MIAO
24

25
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1 1 APPEARANCES:
2 2 For the Defendants via videoconference:
3 ’ MICHAEL B. LEE, ESQ.
4 4 MICHAELB.LEE,PC.
5 DEPOSITION OF FRANK MIAO 1820 East Sahara Avenue, Suite 110
6 PERSON MOST KNOWLEDGABLE FOR WLAB INVESTMENT,LLC | 5  LasVegas, Nevada 89104
7 (702) 477-7030
i ) 6 mike@mblnv.com
8 Taken at Litigation Services 7
9 on Tuesday, January 12, 2021 For the Plaintiff:
10 at9:.00am. 8
11 at3960 Howard Hughes Parkway, Suite 700 9 BENJAMIN B. CHILDS, ESQ.
318 South Maryland Parkway
12 Las Vegas, Nevada 89169 10 Las Vegas, Nevada 89101
13 (702) 251-0000
14 11 ben@benchilds.com
15 12
16 ﬁ Also present via videoconference: Helen Chen
w 15
18 16
19 17
: :
21 20
22 21
23 22
24 Reported by: Trina K. Sanchez, CCR No. 933, RPR gﬁ
25 Job No.: 697915 25
Page 4 Page 5
1 INDEX 1 A Homeowner's Guide
2 WITNESS: PAGE 2EXHIBIT 12 Declaration of Amin Sani 266
3FRANK MIAO 3EXHIBIT 13 Photographs from GLVAR 268
4 Examination by Mr. Michael Lee 7 4 of 2132 Houston Drive
5 5EXHIBIT 14 HVAC Service Order Invoice 271
6 6 EXHIBIT 15 Letter 272
7 EXHIBITS 7EXHIBIT 16 Hlipping Fund - InvestPro Realty 274
8 EXHIBITS DESCRIPTION PAGE 8EXHIBIT 17 Email dated September 5,2017 280

9EXHIBIT1 Notice of Deposition of Person 10

10 Most Knowledgable for WLAB

11 Investment, LLC

12EXHIBIT2 Residential Purchase Agreement 147
13EXHIBIT 3  Seller's Real Property 200

14 Disclosure Form

15EXHIBIT4 Mold Notice & Waiver 212

16 EXHIBIT5 Trustee's Deed Upon Sale 216
17EXHBIT6 Email dated August 24,2017 217
18 EXHIBIT 7 Email chain dated August 17, 2017 217
19EXHIBIT8  Invoice 0335107 224
20EXHIBIT9 Declaration of Frank Miaoin 224

21 Support of Opposition to

22 Defendant's Motion for Summary

23 Judgment and Countermotions

24 EXHIBIT 10 Permit/Application Status 249

25 EXHIBIT 11 When do | need a permit? 260

9EXHIBIT 18 Addendum No. 1to Purchase 281

10

Agreement

11EXHIBIT19 Residential Purchase Agreement 282
12 EXHIBIT 20 Authorization to Close Escrow 289
13EXHIBIT 21 Expert Testimony Report 289

14 EXHIBIT 22 Penny Electric Estimate 298
15EXHIBIT 23 Cost to Repair documents 303

16 EXHIBIT 24 ACLV Proposal 315

17 EXHIBIT 25 Larkin Plumbing & Heating 315

18

Proposal & Contract
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20 EXHIBIT 27 Neil D. Opfer Report 317
21 EXHIBIT 28 Defendants' Request for Entry 334

22
23
24
25EXHIBIT 29 Defendants' Amended Request for 334

onto Land and for Inspection
of Tangible Things Pursuant
toNRCP 34
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1 Entry onto Land and for Inspection 1 LASVEGAS, NEVADA, TUESDAY, JANUARY 12, 2021;
2 of Tangible Things Pursuant 2 9:00 AM.
3 toNRCP 34 3 -000-
4 4
5 5 (Inan off-the-record discussion held prior to the
6 6 commencement of the deposition proceedings, counsel
7 7 agreed to waive the court reporter requirements
8 8 under Rule 30(b)(5) of the Nevada Rules of Civil
9 9 Procedure.)
10 10
11 11 Whereupon,
12 12 FRANK MIAO,
13 13 having been first duly swom to testify to the
14 14 truth, the whole truth and nothing but the truth,
15 15 was examined and testified as follows:
16 16
17 17 EXAMINATION
18 18 BY MR. LEE:
19 19 Q. Good moming, sir. Thank you for
20 20 appearing for your deposition today. You're
21 21 appearing as the 30(b)(6) or the person most
22 22 knowledgable for this deposition; is that correct?
23 23 A Yes.
24 24 Q. Andyou understand what that term means?
25 25 A Yes.
Page 8 Page 9

1 Q. IthinkIsawyou going through the

2 deposition exhibits. The top of the pile should

3 have been the 30(b)(6) notice.

4 Do you see that?

5 A 30(b)(6)? | dontknowwhat that -- what

6 document?

7 MR. LEE: Forthe record, Helen Chen, the

8 defendant, has just joined us for the deposition.

9 THE WITNESS: | haven't read that one yet.
10 MR. LEE: Ms. Court Reporter, can you help
11 him?

12 MADAM REPORTER: Yes. Let's go off the
13 record.

14 (Adiscussionwas held of the record.)

15BY MR. LEE:

16 Q. We'reback onthe record. It appears the
17 exhibits didn't get printed, but we'll go ahead and
18 wait for them to get printed.

19 During the interim, Il just share my

20 screen so you can see what the exhibits are; okay?
21 A Okay.

22 Q. Thenlllgo overthe rules of the

23 deposition. You're doing a good job right now. |
24 just want to get this PMK notice out of the way;

25 okay?

1 Did you have an audible response?

2 MADAM REPORTER: No.

3BYMR. LEE:

4 Q. Youneedtosay'yes"or"no."

5 Do you understand?

6 THE WITNESS: What did he ask?

7 MADAM REPORTER: He's -

8BY MR LEE:

9 Q. "Audible” means out loud.

10 A Canyou speakalitle slowly? Because if
11 you speak too quick, | - | cannot catch up.

12 Q. Okay. Soljust-- Il go over the rules

13 of the deposition with you after | just do this PMK
14 notice; okay?

15 A Okay. Whatsa"PMK"mean?

16 Q. "PMK"means person most knowledgable.
17 A Oh,okay. Okay. Yes.

18 Q. Seerightwhere | highlighted it, person

19 most knowledgable?

20 A Yeah,yeah, yeah.

21 Q. Okay. Soforthe record, what 'm doing
22 is showing you what will eventually be proposed
23 Exhibit 1 to the deposition, which is the notice of
24 deposition of the person most knowledgable for WLAB
25 Investments, LLC.
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1 now. 1 A InChing, it's four-year bachelor degree.

2 Q. Youwere bomin 1963 in Nanjing, China. 2 Q. Okay. Soyou wentfrom high school, then

3 A Yeah 3 you went to this college program in Beijing; is that

4 Q. Didyou go to high school there? 4 correct?

5 A Yes,inChina. 5 A Beijing, yes, yes.

6 Q. Didyou--what kind of education did you 6 Q. Okay. Thenwhat year did you go to the

7 have after high school? 7 llinais Institute of Technology?

8 A lgotabachelor degree in chemical 8 A Ithinkitwas 1986. 1986t0 19 - oh,

9 engineering in Beijing in Chemical University - 9Imsorry. 1987, January.

10 Chemical Technology University. 10 Q. What?

11 Then after that, | come to U.S. to pursue 11 A 1987.

12 the advance degree, then | got the Ph.D. at llinois 12 Q. Towhen?

13 Institute of Technology all in the engineering 13 A Toallthe way to the 1990, | guess.

14 background. 14 Q. Yousaid this was a Ph.D. program?

15 Q. Now, you gotyour bachelors degree in 15 A Yeah,yeah. Ithinkit's only been four

16 Beijing in chemical engineering? 16 years to get my Ph.D. degree without master degree.

17 A. Chemical Technology University, | think 17 Q. Soyou skipped the master's and just got a

18 they callit, right. 18 Ph.D. in three years?

19 Q. Technology. 19 A Fouryears. Around four years, yeah. By

20 What year? 20 that time, they said | set a record for Chinese

21 A 1985. Thenlcometo U.S. 1986. 21 student at that time for fastest -

22 Q. Okay. Soyouwentto high school. Is 22 Q. Sobetween 1985 and 1987, what were you

23 that a four-year program or how long is it? 23 doing?

24 A, Where? 24 A |--first, before | went to get some

25 Q. InChina-- 25 education for foreign language, study English a
Page 32 Page 33

1 little bit before come to U.S. Prepare English.

2 When I first come to U.S. in 1986, | went
3to Ohio University. Then when | found out Ohio

4 University in a small town, so very difficult to get

5 some job employment for students enrolled in the
6 school, so | moved to transfer to IIT, lllinois

7 Institute of Technology. At that time, the

8 professor have some of the Department of Energy
9 program, the grant money, so they are looking for
10 some research assistants, so | went -

11 Q. What's the name of the college where you
12 studied in Ohio?

13 A Called Ohio University.

14 Q. Oh,just Ohio University --

15 A Yeah

16 Q. -not, like, you know, any city, like

17 Columbus?

18 A InAthens, Ohio.

19 Q. I'msomy, what city?

20 A Athens, justlike -- A-N-T-H-E-N-S [sic],

21 Athens.

22 Q. Anthem?

23 A Athens, yeah.

24 Q. Okay. When you got your Ph.D. from

25 llinais Institute, what was the Ph.D. in?

A. Huh?

Q. Whatwas the Ph.D.in?

A. Inengineering.

Q. Chemical engineering?

5 A. Yeah, engineering. Chemical and the

6 mechanical both. It's, like - also, they said is

7 chemical but mostly is mechanical side.

8 Q. Andwhatwas the course of your study
9work?

10 A. Oh, study lotof work. Chemistry and also
11 mechanical science, structure. Basically, my

12 background is, like, in building the factory system
13 design, engineering, that kind of thing.

14 Q. Soalarge commercial building?

15 A Commercial building, factory, like a

16 chemical plant, refinery plant, power plant. Build
17 the power plant. Mostly power plant.

18 So after that, most of my career is power
19 plant.

20 Q. Soafter 1990, what did you do?

21 A Huh? Afterthe -

22 Q. Like, interms of work after 1990.

23 A After 1990, | working for the one company
24 called the Gas Research Institute.

25 Q. GasResearch Institute?

B W N -
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1 A Yeah. Thereis the company is sponsored 1 Q. I'mgoing to circle back.
2 by the American gas company, like the Southwest Gas 2 When you went to the llinois Institute of
3 Company or the Edison or the so called gas company. 3 Technology, did you get a degree or a certificate
4 They all contribute to many to do the research and 4 from there?
5 technology developed at that branch. So | working 5 A. Ph.D.degree.
6 for them. 6 Q. Okay.
7 Q. Irecently reviewed a document related to 7 A. Yeah,PhD.degree. Its highest
8 the Edison group in California. 8 engineering degree. And actually, it's a field, the
9 A Yeah 9 gasification.
10 Q. So- 10 Q. Soafter 1995, what did you do?
11 A Yeah. 11 A Thenlwentto the company called the
12 Q. --howlong did you work at the - 12 Westinghouse, which is later the Siemens. The
13 A lworking there and here in 1995. 13 German company called Siemens acquired the
14 Q. Whatwas your job title? 14 Westinghouse Power Generation Group. That was
15 A lwasengineer and -- research engineer 15there. |was working - | ended up working for the
16 and research - 16 Siemens corporation, which is one of the -
17 Q. Whatwere you researching? 17 Q. How long did you work there for?
18 A Huh? 18 A Huh?
19 Q. Whatwere you researching? 19 Q. How long did you work there for?
20 A lwasresearching two fields. Oneis 20 A Iworking for there for two years.
21 gasification. It's to convert the natural - 21 Q. In1997?
22 convert the coal to the natural gas. Soitsa 22 A Yeah. Thenlmoved -- thatis -
23 program, you know. Sometimes before they shorten 23 Q. Hold on one second.
24 the natural gas, so they think it can work from the 24 A. Mm-hmm.
25 coal through the coal gasification to make the gas. 25 Q. One second.
Page 36 Page 37

1 What was your job title with Siemens?

2 A Siemensengineer.

3 Q. Whatwere your job duties?

4 A Ourdutiesis just design the coal

5 gasification power plants and design the natural gas
6 combined circle power plant.

7 Q. Thenin 1997 -- let me go back.

8 Why did you leave your position? What was
9 the name of the company you worked for in 19907
10 A GasResearch Institute. Presently they're
11 called - yeah, Gas Research. Before they call the
12 Institute of Gas Technology. It's also called IGT,
13 but it's Institute of Gas Technology.

14 Then later, they change the name called

15 Gas Research Institute.

16 Q. Whydid you leave the Gas Research

17 Institute to go work for Siemens?

18 A Because | dontwant to work in the

19 research academic; right? That is research

20 organization. |wantto do the real -- build the

21 real plant, real commercial company, so | went to
22 the company, which is build the power plant, build
23 all the power system.

24 Q. 1997, whatdid you do after that?

25 A Thenljoined the company called the -

1 original they called it Combustion Engineering, then
2 they later called it ABB, ASEA Brown Boveri, which
3is a Swiss and Sweden company. Itis one of the
4 largest - at that time, it was the largest power

5 generation company in the world.

6 Q. How long did you work there for?

7 A Iworking there until -- later, this ABB

8 been acquired - the power generation people is

9 acquired by the company - French company called
10 Alstom, A-L-S-T-O-M.

1 Then General Electric bought this Alstom.
12 So later, before | left - it's General Electric.

13 So after that, | working for them until 2004 --
14.2004.

15 Q. Soin 1997 to 2004, you started with ABB
16 who got acquired by other companies -

17 A Right.

18 Q. --unti2004?

19 A Yeah, 2004.

20 Q. Whatwas your position when you started?
21 A Iwas starting as a senior consulting

22 engineer, then later as a technical fellow, then as
23 a project manager and project director.

24 Q. Andwhatwere your job duties?

25 A Was supervisor, build the power plant,
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1 commercial power plant; training the licensee in 1BY MR. LEE:
2 Asia; and mostly doing the competitive bid for the 2 Q. Okay. Thisis 2004. What did you do
3 new power plantin U.S. worldwide. 3 after that?
4 Q. These are gas or coal power plants? 4 A Thenlcome to California. | cometo
5 A Gas. Mostly it's combined cycle power 5 California working with a company called Parsons
6 plant. 6 Engineering.
7 Q. Soyoumeangas. Does that mean, like, 7 Q. Parson, P-A-R-S-O-N?
8 natural gas or is there another type of gas? 8 A Yeah, P-A-R-S-O-N. Which at that ime is
9 A Oneis coal gasification gas or natural 9 world's largest engineering company in West Coast
10gas. Sometimes they also use diesel. Build a 10 for the power generation and the refinery and the
11 diesel plant for the - we call it peaker. Itsa 11 chemical.
12 simple cycle. Like the Las Vegas or the NV Energy, 12 Q. Howlong did you work there for?
13 they have some plant. On the 215, you'l see that 13 A Untilthe 2008, | think. 2010. We do all
14 small plant. Thatis a simple cycle peaker. We 14 kinds. We design the power plant and we do the
15 called it peaker. During the high demand season, 15 refinery engineering. \We do chemical plant
16 they running that kind of plant. 16 engineering. We do mining company engineering,
17 Q. Okay. 17 design.
18 A Yeah. 18 Q. Sowhatwas your job tile?
19 MADAM REPORTER: I'm sorry, Counsel. 19 A lwasthe supervisor - senior supervisor.
20 Are you saying peak, P-E-A-K? 20 Q. Didyou provide (inaudible) -
21 THE WITNESS: P-E-AK; yeah. 21 A Huh?
22 MADAM REPORTER: Okay. Thanks. 22 Q. Youwere supervising?
23 THE WITNESS: Yeah, yeah. Because whenin 23 A Yeah. Supervise awhole bunch of
24 the summer the electricity demand is high, so they 24 engineering doing this kind of design and also
25 have running some simple cycle plant, yeah. 25 project management. Project manager, project
Page 40 Page 41
1 director kind of, yeah. 1 you decided to start your own business?
2 Q. Okay. Then 2008, the recession, what did 2 A Yeah,yeah, yeah.
3you do after that? 3 Q. Okay. Thenyou'e already in California,

4 A Afterthat, I just- | don't want to work

5 for other people. | just working for myseff.

6 Q. Okay. Sowhatdoes that mean?

7 A That means WLAB. We bought a lot of land
8 and a rental house, so we just collected rent.

9 Q. 2008 tothe present, that's whenyou

10 formed and -

11 A Yeah,yeah, yeah.

12 Q. -stillare involved with WLAB; right?

13 A Yeah,yeah, yeah, yeah. |forgot exactly

14 when we set up this WLAB lab, but we starting since
152008, 2010, that range. Not |- exactly | don't

16 know when | start working for company.

17 The reason why the -- | stopped working at
18 company is the company want to assign me to the
19 Saudi for the supervisor design the one refinery in
20 Saudi. Then Ifound out, they said in the middle of
21 nowhere in the desert.

22 So at that time, my kids were too small in

23 the education, so | dont want to go there. Sol

24 tell them | just rather working for myself.

25 Q. Youdontwantto go to Saudi Arabia, so

4 s0you just stayed in California; correct?

5 A Right, right, yeah.

6 Q. Okay. WLAB, what does WLAB stand for?
7 A Iforgotwhy it's called the name of WLAB,

8 you know. To be honest, maybe my wife choose the
9 name and -- yeah. | don't know why we call that

10 name.

11 Q. Soyourwife would be alittle bit more

12 knowledgable related to some of the formation of
13WLAB?

14 A lthinkso. We both - we have

15 50/50 percent share for that LLC right now, yeah.
16 Q. Okay. As partof the PMK notice, it does

17 specify Topic 13, which is formation of Plaintiff.

18 This would be something else that your wife would be
19 more knowledgable about?

20 A Yeah. Maybe for that company, yeah.

21 MADAM REPORTER: Sorty. You broke up
22 there.

23BY MR. LEE:

24 Q. Youand your wife are the only partners or
25 members of WLAB; is that right?
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1 A Atthismoment, yes. 1 Q. What's the name of the hiotech company?

2 Q. Okay. |believe that you presented an 2 A ldontknow. You gotto-in Chineseis

3 operating agreement related to eventually doing a 3 MabPlex, MabPlex, MabPlex, yeah.

41031 exchange for the property. 4 MADAM REPORTER: What s it?

5 Do you recall if that's the same operating 5 THE WITNESS: Its MabPlex, M-I - | don't

6 agreement that you have in place today? 6 know how to spell that. Her company is in China

7 A Yes,yes. 7 company, and one branch is subsidiary in San Diego.

8 Q. Have you ever amended your operating 8 She own - the CEO for that company.

9 agreement? 9BY MR. LEE:

10 A Idontknow. My wife usually doing that 10 Q. Okay. Soin 2017 or so, 2018, she was the

11 kind of hard work, you know. I'm not sure. 11 CEO of this biotech company in San Diego; correct?

12 Q. Isyourwife alittle bit better - what 12 A Right, right, yeah.

13 does your wife do? 13 Q. Andatthe same time, she was also a

14 A Mywife, well, she's also engineering 14 managing member of WLAB; is that correct?

15 background. Actually, we metin Chicago. Then 15 A Right, right. She's the managing member

16 she - she's an engineering Ph.D. too, but she's 16 of this WLAB, but she don't do the daily operation.

17 more focused on the biotech side. So later, she 17 I'm the mostly person doing the daily operation.

18 just -- when we purchase this property, she's the 18 Q. Okay. Butshe'sthe one who handled,

19 CEO for the company in San Diego. 19 like, the underlying transactional documents for

20 Q. Imsormy. You said you purchased a 20 WLAB such as your operating agreement; is that fair?

21 company. What company did you purchase? 21 A Ithinkso. Maybe, yeah.

22 A No. We purchased the property, the - 22 Q. Didyou --were you also involved in the

23 the - currently the 2132 Houston Drive. At that 23 drafting of the operating agreement?

24 time, she's the CEO of the one biotech company in 24 A. Yes,yes. | -1cannot remember very

25 San Diego. 25 clearly. Actually, we went to the one accounting
Page 44 Page 45

1 firm in Monterey Park, Los Angeles, and working with
2 this accounting firm to set up the company. Then|

3 get the seal, all the documents together. Then

4 accounting firm continued to the accountants.

5 Every year we file the tax retumns through

6 the company firm. | think they called the Southerm

7 California Accounting something company.

8 Q. ACalifomia accounting company?

9 A Yeah, Californiacompany. Its actually

10 we set up through that company.

11 Q. What'sthe name of the company?

12 A Southem California Accounting.

13 Q. Oh,okay.

14 A Yeah. Ifyou goto the Chinese newspaper,
15 you will see that advertise, yeah, from the Chinese
16 newspaper, local newspaper.

17 Q. Solwentthrough your work history. You

18 know, like, 1990 to 2008, you were working in a, you
19 know - capacity as an engineer supervisor. Did you
20 have to review many contracts during that time?

21 A Yes,yes. Yeah.

22 Q. Okay. And then you understood the

23 importance of reading contracts; is that fair?

24 A Yes,yes.

25 Q. Howmany of these contracts led to the

1 development or building of buildings?

2 A Tlllbe very honest with you, | like

3 building, building the house. My family, all my

4 kids, my wife live in the house | build. So since

5 the one we have ability to buy the house, instead of
6 buying or leasing a house, we always build the

7 house, so we -

8 Q. Sothisisthe Sewanee -

9 A Yeah. |build that house too. That house

10 I build. That one in Connecticut, we build the

11 house too. So we go through all this document.
12 And the Sewanee name, the house, | bought
13 all the house that he tear down immediately, then |
14 build that house.

15 Q. So Sewaneeis ahouse that you built and
16 constructed.

17 A Yeah

18 Q. Didyou act as the general contractor?
19 A Yes,yes.

20 Q. Youacted as the project manager?

21 A Yes, yeah.

22 Q. Didyou hire contractors to help you

23 construct it?

24 A. Yeah. We hire - we negotiate the - we
25 doing the - first we solicited the subcontract and
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1 then we evaluate the subcontractor code and also the 1 Cove property in Las Vegas, is it a residential
2 qualification and then submit to the subcontract 2 property?
3 doing the work, then doing the quality control. 3 A Yes,yeah.
4 Q. Quality control. 4 Q. Okay. Did youimprove uponitorits as
5 During that process, this was -- how many 5is?
6 homes have you constructed? 6 A. |boughtthis one. Actually, it's from
7 A Huh? 7 auction. What happened - done the remodeling. |
8 Q. Howmany homes have you constructed? 8 bought this one from the homeowners association
9 MADAM REPORTER: You keep breaking up, 9 auction.
10 Counsel. 10 Q. Whendid you buy this?
11 THE WITNESS: | cannot hear you. 11 A October 2019.
12BY MR. LEE: 12 Q. Recently?
13 Q. Howmany homes have you constructed? 13 A Yeah
14 A. Oh,boy. Probably three or four. Yes, 14 Q. ltwas aforeclosure; correct?
15 because - yeah, because some houses we completed 15 A Yes,yeah.
16 from starting all the way together | do my own. But 16 Q. Didithave damage oritwas justa
17 at the beginning, we build a house. It's through 17 foreclosure?
18 the Nacka ne ma (phonetic) or some other company; 18 A Damage. Its--the second floor, one
19right? So we sign the contract after the company to 19 room is bumed.
20 build the house. 20 Q. Youwere living in a burned home?
21 Just like in Las Vegas from the home 21 A The second floor.
22 huilder, you go to their site - community, you sign 22 Q. Okay. Soyoute justliving inthe -
23 the contract, you participate in the building 23 A Firstfioor.
24 together, then they build it for you. 24 Q. The habitable places is where you're
25 Q. Okay. Soletsdo this: With the Quiet 25 residing?
Page 48 Page 49

1 A Right,right, right. Right now | putin

2 the second floor. | clean the second floor, all the

3 burned stuff, and started doing the remodeling.

4 Q. Youre doing that yourself?

5 A No. Itsalso through some people.

6 Q. Whoare you contracting?

7 A Rightnow it's - I interview contractor,

8yeah. | haven't done the -- complete the remodeling
9 yet because we - last year we have some issue and
10 the - for the company homeowners association hired
11 the attomey to do foreclosure. Then we have some
12issues. Sowe waiting for the - until that one

13 settle down, then we can do...

14 Q. Soyou bought this by an HOA foreclosure
15 or a bank foreclosure?

16 A. HOA foreclosure.

17 Q. Okay. Soitwas, like, a superpriority

18 lien? Do you understand what that means?

19 A ldontknow. Itell youwhats happened

20 we found out last year. It's - actually, HOA

21 only -- that house own - actually, previous owner
22 owe actually about $6,000. Actually put in auction
23 for that property. That | pay 85,000 cash for that

24 property.

25 Then we found out this lien about $70,000.

1 That legal -- the County and the City are going to
2 foreclose on the house again, so we are trying to
3 use that, actually gather the $85,000 so they have
4 access to proceeding. So want to use that access of
5 proceedings to pay off for the County and the City
6 name. Thats -

7 Q. Doyouhave an attomey that's

8 representing you for this action right now?

9 A Yeah,yeah. ItsMr.Lee - Ben.

10 Q. BenChids. I'm Mr. Lee.

11 A Yeah,yeah.

12 Q. Thats your attomey; right?

13 A Yeah

14 Q. Okay. Itsounds like basically the public
15 works utility liens is something that he's trying to
16 help you resolve; is that fair?

17 A Yes,yeah.

18 Q. Mr. Childsis shaking his head no.

19 A Huh?

20 Q. Maybe you guys can confer about that
21 later.

22 MR. CHILDS: It's tax liens.

23 THE WITNESS: Tax lien.

24BY MR. LEE:

25 Q. Ataxlien. Thank you.
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1 heating - or heater is not light up, so | call the 1 Q. Howmany times do you think you have to
2 AC company - or they call the AC company then to 2 hire a contractor to address issues with the Bundy
3fix the other one. They give me the receipt. Then 3 property on a yearly basis?
41just keep the receipt, then | pay them. 4 A Notvery many. Maybe one year one time.
5 Q. Doyou have a property management company 5| currently have a tenant living there for more than
6 that manages the property for you or do you do it? 6 three years. They only call me one time.
7 A. No. Thatone, no. No property manager. 7 Q. Andwhatwas thatissue?
8Justldoit 8 A. Theysaidits a-—water heater is not
9 Q. Andthen forthe handyman work or the 9 light up, so he text me and said that the - he
10 maintenance of it, how do you resolve that? 10 needed me to come over and take a look and fix that.
11 A ljusthire the - from the - the yellow 11 I said, Go ahead and fix that and send me the bill,
12 page or the Google, found the local people and call 12 and we just deduct from the rent.
13 them, ask them to go there to fix things. 13 Q. Forthe water heater, did you hire a
14 Q. Arethey - like, what kind of people? 14 plumber or did you just hire, like, a company to
15 Like, handyman? 15 give you a new water heater and install --
16 A. No. Usually its a company. Licensed 16 A Plumber, plumber. In California, usually
17 contractor, not a handyman. | never hire handyman. 17 you hire the plumber. They sell you the - they go
18 Mostly it's go to the yellow pages, found the 18 to replace the water heater.
19 plumber. Go to the local plumber, licensed plumber 19 Q. Do you have an understanding that a water
20todothat. Actually, | say call the licensed - 20 heater requires permit work for replacement?
21 actually, | say to do that. 21 A ldontthink so. Water heater don't need
22 Q. Well like, in 2009, it's fair to say that 22 apermit. In California, no, no permit.
23 you understood the difference between a licensed 23 (Two speakers at once.)
24 contractor and a handyman? 24 Q. Okay. Clark County —it should be
25 A Yes,yes. 25 subject to a permit. Would you insist on a
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1 contractor showing you a permit?

2 A InCalifornia, that one, | don't think so.

3 They don't apply the permit. Because this is -

4 since they need to do immediately, how you geta

5 permit? You know, the tenant said today, | dont

6 have hot water. | need to replace. So | callthe

7 plumper go there to the place. How you get a tenant
8 the permit even in the weekend? No, | don't think
9so0.

10 Q. Soifyou hire, like, a contractor, you

11 understand that theyll take care of any permitting
12 issues that there will be?

13 A Depends. Sometimes with the contractor
14 need me to work with them to get the permit. They
15 cannot directly by themself. But my understanding
16 for the water heater in California, no permitis

17 required.

18 Q. Well, if a permit was required, would you

19 expect that the contractor will take care of that

20 for you?

21 A Yes, butusually | know that sometimes the
22 permit - | need to apply for permit, they need my
23 information from contractor. Contractor need my
24 information, and my -- some documents that they can
25 apply the permit. | gave them my authority.

1 Q. Afterthe workis performed, do you ever

2 ask the contractor to show you the permits they

3 obtained?

4 A Yes. Sometimes I need. | ask forit

5 before.

6 Q. Does thatalso mean sometimes you dont

7 ask for one?

8 A. Some -—in Califomia, that house, I just

9 said - you asked me in California, the house, |

10 didn't - | don't think | asked them to permit for

11 the - for water heater replacement.

12 Q. Sojustingeneral, not just for water

13 heaters, but if a contractor does work for you, are
14 there times where you don't ask to see any related
15 permits?

16 A Tomy knowledge, | dont think so. |

17 probably doing that. If they required a permit, |

18 will ask them to show me permit and also ask them to
19 show me the inspection and the inspection resut.
20 Because that is your duty, you know. You pay the
21 contractor to do the work. Then when they performed
22 the work, you need to gather the certain party to
23 inspect, make sure they're doing it safely and meet
24 law requirement; right?

25 Q. Okay. Sowhen you asked, you know, for
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1 someone to do the work, you want - you would 1 WLAB now. Some haven' --
2 usually follow up and ask to see the permit and 2 Q. How many properties do you and Marie own
3inspection? 3that are outside of what WLAB owns?
4 A Yes, |lwil dothat. 4 A ldont-Idontknow. Usually when my
5 Q. Okay. So after Bundy, what else did you 5 wife file the tax return, they think its mostly
6 guys buy? 6 WLAB for rental property.
7 A Webuy alot of property in California. 7 Q. Sothisis an area that Marie would know
8 Q. Ingeneral, how many properties do you 8 better than you would?
9 own? 9 A lthinkso. She'sthe person involved in
10 A Alot. More thanten. Butlcannot count 10 more that.
11 exactly right now. 11 Q. Ingeneral with the properties that you
12 Q. More than ten in Califoria or in total? 12 purchased, walk me through the process of how you go
13 A InCaliforia. 13 throughit. Like, do you find it on Zillow? Do you
14 Q. Sowe know you own eight or nine here in 141ind it on some type of listing agreement? How does
15 Vegas and that you own more than ten in California; 15 this work?
16 right? 16 A Ingeneral, its | found the property from
17 A Right, right, right. 17 the Redfin or Zillow; right? Then | contact the
18 Q. Andthen the properties that WLAB owns, 18 listing agent, then | make the listing agent
19 are there separate properties that you and Marie own 19 appointment with the listing agent, then go to the
20 that aren't part of WLAB? 20 property, take a look at the property, do some
21 A Yes,yes. We --we thinking in the - 21 inspection, then | recording all that by myself and
22 sometimes they use my wife name because she's geta 22 say what's the - and that property.
23 W-2. She can geta loan, so - but some we change 23 Then after that, | make the offer to
24 theftitle. | went to the County recording office 24 the -- ask my wife make the offer, then sign the
25 and change the title because time to move to the 25 purchase agreement after negotiation the price.
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1 Q. Sointerms of the inspection, like, in

2 general, have you ever used a professional
3inspection company to do those for you?

4 A |didsome. One ortwo. Not much.

5 Because we did some work, buy some property in Yuca
6 Valley. 1think | hired an inspector to do that.

7 Then later | found out, you know, what later

8 inspector report is not much different than what |
9found. So later, we just didn' hire the

10 professional inspector doing this work.

11 Q. Canyouspell Yucca Valley? Isthat

12 Y-U-C-C-A?

13 A Yeah, Y-U-C-C-A. Yeah.

14 Q. Soyouve only hired a professional

15 inspector once or twice. Do you recall which years
16 that would have been when you did that?

17 A 2014, something like that. It's - yeah,
18 early 2014, 2015. Let me see.

19 Q. Have you ever hired a professional

20 inspection company in Clark County, Nevada?
21 A. No. Thats - like | said, in the Nevada,
22 all the property is multi-family rental property,
23 s0 - multi-family rental property usually don't
24 need professional inspector to do that.

25 Q. Doyou know if there's professional

1 inspectors that will inspect multi-tenant

2 residential properties that have six units or less?

3 A |-1Ithink some of the advertisement

4 they can do that, but | contact the -- they tried to

5 log money, but also we found out that you don't need
6to dothat. According to - | talk to the other

7 landlord, them said it's a -- you know, if you have

8 lot of unitin that apartment, you cannot do the
9inspection.

10 Then also the law is - what they said for

11 the multti-family rental property, the seller must

12 provide a good, safe, and healthy environment for
13tenant. Sothatis a burden is on the seller to

14 make sure that everything is safe.

15 The tenant is not going to inspect - hire

16 an inspector to do the inspection before they rented
17 the building or the room; right? Theniit's also -

18 Q. Firstofall, whatis the law that you're

19 referencing in your discussion?

20 A Thisis - evenyou take alook at the -

21 here on this one, what's the deed of permit

22 inspection, is on the tenant and the landlord they
23 said thisway. Yeah, they said you - you have to
24 provide in the tenant. You have to provide healthy,
25 well-being facility for the tenant.
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1 of things report that we don't need to go to the 1 opinions at the time of trial?
2inside the building. Its wall cracking. Its 2 A Yes,yes.
3outside. You can see. 3 Q. Okay.
4 Q. Okay. Soitsopen and obvious for them? 4 MR. LEE: | donthave any further
5 A Yeah. Youcan see always outside. 5 questions, so we can go off record and - or
6 Q. Soisthere any information that you want 6 actually, | pass the witness. How about that?
7 to provide that | haven't asked you about? 7 MR. CHILDS: No questions.
8 A No. 8 THE WITNESS: No questions.
9 Q. No? Okay. 9 MR. LEE: Okay. Then Il release you
10 Would you like to revise or supplement any 10 subject to any disclosure of any additional
11 of your prior answers? 11 documents that we haventt received at this time, but
12 A Yes. I need toread this description, 12 I thank you for your time today; okay?
13 the - what's it called? 13 THE WITNESS: Thank you.
14 MR. CHILDS: Transcript. 14 MADAM REPORTER: Counsel, would you like a
15 THE WITNESS: Transcript, yeah. 15 copy of the transcript?
16 BY MR. LEE: 16 MR. CHILDS: Yeah, | think --
17 Q. Okay. Solpresume you guys are going to 17 THEWITNESS: Yeah, yeah.
18 buy a copy of the transcript. You'll need to let 18 MADAM REPORTER: Do you want electronic?
19 the court reporter know. If you are, they'll mail 19 MR. CHILDS: Sure.
20you a copy. If not, you're going to have to go to 20 MR. LEE: | only want an e-copy with
21 the court reporter's office to review it; okay? 21 exhibits.
22 A Yeah. Wejustbuy one. 22 MADAM REPORTER: Okay.
23 Q. Okay. Andthenin terms of the areas that 23 (The deposition concluded at 5:26 p.m.)
24 we covered that was based on your experience or your 24
25 speculation, are you planning on offering those 25
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1 CERTIFICATE OF WITNESS 1 REPORTER'S CERTIFICATE
2PAGE LINE CHANGE  REASON 2 STATE OF NEVADA)
3 3 COUNTY OF CLARK )
4 4 I, Trina K. Sanchez, a duly certified

court reporter licensed in and for the State of
5 5 Nevada, do hereby certify:
6 6 That | reported the taking of the

deposition of the witness, FRANK MIAO, at the time
7 7 and place aforesaid;
8 8 That prior to being examined, the withess

was by me duly sworn to testify to the truth, the
9 9 whole truth, and nothing but the truth;
10 10 That | thereafter transcribed my shorthand

notes into typewriting and that the typewritten
1 11 transcript of said deposition is a complete, true
12 and accurate record of testimony provided by the
13 12 witness at said time to the best of my ability.

13 | further certify (1) that | am nota

14 relative, employee or independent contractor of
15 14 counsel or of any of the parties; nor a relative,

employee or independent contractor of the parties
16 FrEEK 15 involved in said action; nor a person financially
17 interested in the action; nor do | have any other

18 I, FRANK MIAO, witness herein, do hereby
19 certify and declare under the penalty of perjury the
20 within and foregoing transcription to be my
21 deposition in said action; that | have read,
22 corrected and do hereby affix my signature to said
23 deposition.
24

FRANK MIAO
25 Witness

Date

16 relationship with any of the parties or with counsel
of any of the parties involved in the action that

17 may reasonably cause my impartiality to be
questioned; and (2) that transcript review pursuant

18 to NRCP 30(e) was requested.

19 IN WITNESS WHEREOF, | have hereunto set my
hand in the County of Clark, State of Nevada, this

20 23rd day of January, 2021.

21

22

TRINA K. SANCHEZ, RPR, CCR NO. 933
23
24
25
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1 HEALTH INFORMATION PRIVACY & SECURITY: CAUTIONARY NOTICE
2 Litigation Services is committed to compliance with applicable federal
3 and state laws and regulations (“Privacy Laws") governing the

4 protection andsecurity of patient health information.Notice is

5 herebygiven to all parties that transcripts of depositions and legal

6 proceedings, and transcript exhibits, may contain patient health

7 information that is protected from unauthorized access, use and

8 disclosure by Privacy Laws. Litigation Services requires that access,
9 maintenance, use, and disclosure (including but not limited to

10 electronic database maintenance and access, storage, distribution/
11 dissemination and communication) of transcripts/exhibits containing
12 patient information be performed in compliance with Privacy Laws.
13 No transcript or exhibit containing protected patient health

14 information may be further disclosed except as permitted by Privacy
15 Laws. Litigation Services expects that all parties, parties’

16 attorneys, and their HIPAA Business Associates and Subcontractors will
17 make every reasonable effort to protect and secure patient health

18 information, and to comply with applicable Privacy Law mandates,
19 including but not limited to restrictions on access, storage, use, and
20 disclosure (sharing) of transcripts and transcript exhibits, and

21 applying “minimum necessary” standards where appropriate. It is

22 recommended that your office review its policies regarding sharing of
23 transcripts and exhibits - including access, storage, use, and

24 disclosure - for compliance with Privacy Laws.

25  OAIRights Reserved. Litigation Services (rev. 6/1/2019)
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RESIDENTIAL PURCHASE AGREEMENT

(Joint Bscrow Instructions)

Date: 08/11/17
Marie Zhu (“Buyer™), hereby offers to purchase
2132 HOUSTON DR (“Property™), within the
city or unincorporated area of LASVEGAS ' , County of CLARK _, State of Nevada,
Zip 89104  APN.#__ 162-01-110-017 __for the purchase price of $ 200,000.00
( ‘Two Hundred Thousand doltars) (“Purchase Price”) on the terms and conditions

contained herein: BUYER T does ~OR— Rdoes not intend to occupy the Property as a residence.

Buyer’s Offer | SR

1. FINANCIAL TERMS & CONDITIONS:
$ 5,000.00 . A. EARNEST MONEY DEPOSIT (“EMD") is @ presented with this offer ~-OR- 0 :

. . Upon Acceptance, Earnest Money ‘to be
deposited within one (1) business day from acceptance of offer (as defined in Section 23 herein) or _2
business days if wired to: B Escrow Holder, 0 Buyer’s Broker’s Trust Account, -OR— [ Seller’s Broker’s
Trust Account. (NOTE: It is a felony in the State of Nevada—punishable by up to four years in prison and a:$5,000
[fine—to write a check for which there are insufficient funds. NRS 193.130(2)(d).) ok

$___o0.00 B. ADDITIONAL DEPOSIT to be placed in escrow on or before (date) _ . The
. additional deposit O will “OR— 00 will not be considered part of the EMD. (Any conditions on the additional
deposit should be set forth in Section 28 herein.) '

$ 150,000.00 C.THIS AGREEMENT IS CONTINGENT UPON BUYER QUALIFYING FOR ANEW LOM- :
K Conventional, 1. FHA, ) VA, O Other (specify) ' :

$_ o0.00 D THIS AGREEMENT IS CONTINGENT UPON BUYER QUALIFYING TO ASSUME THE
FOLLOWING EXISTING LOAN(S): :
0O Conventional, 3 FHA, O VA, O Other (specify) :
e SRR o i W cemmma AT 1A dinctohla Rate vears. Seller further agrees to:

A INESFY BAFARLY FAR L BRIV rR 2 EVrits 70 baiaii [ —

e

Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particuEr paragraph is

otherwise modified by addendum ox countereffer, _

Buyer’s Name: _Marie Zhu - BUYER{S} INITIALS: M

Property Address:__ 2132 HOUSTON DR SELLER(S) INITIALS: _WH i
Rev. 06/17 ©2017 Greater Las Vegas Association of REALTORS® Page 1 of 10

This form preunead.by Liwei Chen | Investpro Realty | 702-997-3832 | Helmo\é\{m@i’%%nnent ‘{SSTC%‘II&IF%RMS' .

Case # A-18-785917-C

Page 28]95'%
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1 completed loan application to a lender of Buyer’s choice and (2) furnish a preapproval letter to Seller based upon a standard

2 factual credit report and review of debt to income ratios. If Buyer fails to complete any of these conditions within the

3 applicable time frame, Seller reserves the right to terminate this Agreement. In such event, both parties agree to cancel the

4  escrow and return EMD to Buyer. Buyer shall use Buyer’s best efforts to obtain financing under the terms and conditions

5 outlined in this Agreement.

6

7 B. APPRAISAL CONTINGENCY: Buyer’s obligation to purchase the property is contingent upon the property

8  appraising for not less than the Purchase Price. If after the completion of an appraisal by a licensed appraiser, Buyer receives written

9  notice from the lender or the appraiser that the Property has appraised for less than the purchase price (a “Notice
. aas [ o PR | o 4 a1 . - ad

25

26 3. SALE OF OTHER PROPERTY: This Agreement | is not —OR~—[J is contingent upon the sale (and closing) of
27  another property which address is . : :
28  Said Property Clis X is not currently listed ~OR~I'is presently in escrow with
-29°  Escrow Number: . Proposed Closing Date:
30 '
31 When Buyer has accepted an offer on the sale of this other property, Buyer will promptly deliver a written notice of the:sale to
32 Seller. If Buyer’s escrow on this other property is terminated, abandoned, or does not close on time, this Agreement will
33 terminate without further notice unless the parties agree otherwise in writing. If Seller accepts a bona fide written offer from a
34 third party prior to Buyer’s delivery of notice of acceptance of an offer on the sale of Buyer’s property, Seller shall give Buyer
35  written notice of that fact. Within three (3) calendar days of receipt of the notice, Buyer will waive the contingency of the sale
36  and closing of Buyer’s other property; or this Agreement will terminate without further notice. In order to be effective, the
37  waiver of contingency must be accompanied by reasonable evidence that funds needed to close escrow will be available and
38 Buyer’s ability to obtain financing is not contingent upon the sale and/or close of any other property.
39 . )
40 4. FIXTURES AND PERSONAL PROPERTY: The following items will be transferred, free of liens, with the sale of
41  the Property with no real value unless stated otherwise herein. Unless an item is covered under Section 7(F) of this Agreement,
42  all items arc transferred in an “AS IS” condition. All EXISTING fixtures and fittings including, but not limited to: electrical,
43 mechanical, lighting, plumbing and heating fixtures, ceiling fan(s), fireplace insert(s), gas logs and grates, solar: power
44 system(s), built-in appliance(s) including ranges/ovens, window and door screens, awnings, shutters, window coverings,
45  attached floor covering(s), television antenna(s), satellite dish(es), private integrated telephone systems, air
46  coolers/conditioner(s), pool/spa equipment, garage door opener(s)/remote control(s), mailbox, in-ground landscaping,
47  trees/shrub(s), water softener(s), water purifiers, security systems/alarm(s); ' '

43 : :

49  The foliowing additional items of personal property:

50

51 5. ESCROW:

52 :

‘53 A, OPENING OF ESCROW: The purchase of the Property shall be consummated through “Escrow

54  (“Escrow”). Opening of Escrow shall take place by the end of one (1} business day after Acceptance of this Agreement

Each party acknowledges that hefshe has ‘read, understood, and agrees to each and every provision of this page unless a particular paragraph is
otherwise modified by addendum or counteroffer. g :

Buyer’s Name:; Marie _ Zhu BUYER(S) INITIALS: |
Property Address;__ 2132 HOUSTON DR : SELLER(S) INITIALS]
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1 (“Opening of Escrow”), at Nevada Title title or escrow company (“Escrow Company”™ or
2  “ESCROW HOLDER”) with " Michele Eaton (“Bscrow Officer™) (or such other escrow officer as
3  Escrow Company may assign). Opening of Escrow shall occur upon Escrow Company’s receipt of this fully accepted
4 Agreement. ESCROW HOLDER is instructed to notify the Parties (through their respective Agents) of the opening date and
5  the Escrow Number,
6
7
8
9

B. EARNEST MONEY: Upon Acceptance, Buyer’s EMD as shown in Section 1(A), and 1(B) if applicable, of
this Agreement, shall be deposited pursuant to the language in Section 1(A) and 1(B) if applicable,

10 C. CLOSE OF ESCROW: Close of Escrow (“COE™) shall be on or before:

11 30 daye upon acceptance (date). If the designated date falls on a weekend or holiday, COE shall be the next busmess
12 day.

13 - :

14 D. IRS DISCLOSURE: Seller is hereby made aware that there is a regulation that requires all ESCROW

15 ~ HOLDERS to complete a modified 1099 form, based upon specific information known only between parties in this transaction
16  and the ESCROW HOLDER. Seller is also made aware that ESCROW HOLDER is required by federal law to prowde this
17  information to the Internal Revenue Service aﬂer COE in the maaner prescribed by federal law.

19 6. TITLE INSURANCE: This Purchase Agneement is contingent upon the Seller s ability to deliver, good and
20  marketable title as evidenced by a policy of title insurance, naming Buyer as the insured in an amount equal to the purchase
21  price, furnished by the title company identified in Section 5(A). Said policy shall be in the form necessary to efféectuate
22  marketable title or its equivalent and shall be paid for as set forth in Section 8(A).

24 T BUYER’S DUE DILIGENCE: Buyer’s obligation is @_ ismot ____ conditioned on the Buyer’s Due Diligence as
25  defined in this section 7{A) below. This condition is referred to as the “Due Diligence Condition” if checked in the affirmative,
26  Sections 7 (A) through (C) shall apply; otherwise they do not. Buyer shall have 14  calendar days from Acceptance (as
27  defined in Section 23 herein) to complete Buyer’s Due Diligence. Seller agrees to cooperate with Buyer’s Due Diligence:

28  Seller shall ensure that all necessary utilities (gas, power and water) and all operable pilot iights are on for Buyer’s

29 investigations and through the close of escrow. i

31 A PROPERTY INSPECTION/CONDITION: During the Due Diligence Period, Buyer shall take such
32 action as Buyer deems necessary to determine whether the Property is satisfactory to Buyer including, but not limited to,
33 whether the Property is insurable to Buyer’s satisfaction, whether there are unsatisfactory conditions surrounding or otherwise
34  affecting the Property (such as location of flood zones, airport noise, noxious fumes or odors, environmental substances or
35 hazards, whether the Property is properly zoned, locality to freeways, railroads, places of worship, schools, etc.) or any. other
36  concerns Buyer may have related to the Property. During such Period, Buyer shall have the right to conduct, non-invasive/
37  non-destructive inspections of all structural, roofing, mechanical, electrical, plumbing, heating/air conditioning,
38  water/well/septic, pool/spa, survey, square footage, and any other property or systems, through licensed and bonded contractors
39  or other qualified professionals. Seller agrees to provide reasonable access to the Property to Buyer and Buyer’s inspectors.
40  Buyer agrees to indemnify and hold Seller harmless with respect to any injuries suffered by Buyer or third parties present at
41  Buyet’s request while on Seller’s Property conducting such inspections, tests or walk-throughs. Buyer’s indemnity shall not
42 apply to any injuries suffered by Buyer or third parties present at Buyer’s request that are the result of an intentional fort, gross
43 negligence or any misconduct or omission by Seller, Seller’s Agent or other third parties on the Property. Buyer is advised to
44  consult with appropriate professionals regarding neighborhood or Property conditions, including but not limited to: schools;
45  proximity and adequacy of law enforcement; proximity to commercial, industrial, or agricultural activities; crime statistics; fire
46  protection; other governmental services; existing and proposed transportation; construction and development; noise or odor
47  from any source; and other nuisances, hazards or circumstances. If Buyer cancels this Agreement duc to a specific inspection
48  report, Buyer shall provide Seller at the time of cancellation with a copy of the report containing the name, address, and
49  telephone number of the inspector, :

51 B. BUYER’S RIGHT TO CANCEL OR RESOLVE OBJECTIONS: If Buyer determines, in Buyer’s sole
52 discretion, that the results of the Due Diligence are unacceptable, Buyer may either: (i) no later than the Due Diligence
53  Deadline referenced in Section 7, cancel the Residential Purchase Agreement by providing written notice to the Seller,
54  whereupon the Earnest Money Deposit referenced in Section 1(A) shall be released to the Buyer without the requirement of
55  further written authotization from Seller; or (ii) no later than the Due Diligence Deadline referenced in Section 7, resolve in

“Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particalar paragraph is

otherwise modified by addendum or counteroffer.
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writing with Seller any objections Buyer has arising from Buyer’s Due Diligence.

1
2 ' :
3 C. FAILURE TO CANCEL OR RESOLVE OBJECTIONS: If Buyer fails to cancel the Residential
4 Purchase Agreement or fails to resoive in writing with Seller any objections Buyer has arising from Buyer’s Due Diligence, as
5  provided in Section 7, Buyer shall be deemed to have waived the Due Diligence Condition. :
6 Buyer’s Initials Buyer’s Initials
7 D, INSPECTIONS: Acceptance of this offer is subject to the following reserved right. Buyer may have the
8  Property inspected and select the licensed contractors, certified building inspectors and/or other qualified professionals who
9 will inspect the Property. Seller will ensure that necessary utilities (gas, power and water and all operable pilot lights) are
10 turned on and supplied to the Property within two (2) business days after Acceptance of this Agreement, to remain on until -
11 COBE. Ji is strongly recommended that Buyer retain licensed Nevada professionals to conduct inspections. If any inspection is
12 not completed and requested repairs are not delivered to Seller within the Due Diligence Period, Buyer is deemed to have
13 waived the right to that inspection and Seller’s liability for the cost of all repairs that inspection would have reasonably
14  identified had it been conducted, except as otherwise provided by law. The foregoing expenses for inspections will be paid
15 outside of Escrow unless the Parties present instructions to the contrary prior to COE, along with the applicable invoice. -
16 _ : : g
17 (Identify which party shall pay for the inspection noted below either: SELLER, BUYER, 50/50, WAIVED or N/A.)
18 i
e Paid By | Type ' Paid Type _ Paid By
Energy Audit Fungal Contaminant Waived | WellInspection (Quantity) N/A
Wailved Tnspection :
Home Inspection Buyer | Mechanical Inspection | wWaived | Well Inspection (Quality) N/a
Tenmite/Pest Inspection ; Pool/Spa Inspection Wood-Burning Device/
e Waived s __ N/A | Chimney Inspection il
Roof Inspection Waived | Soils Inspection Waived | Septic Inspection N/A
Septic Lid Removal Waived | Septic Pumping N/ Structural Inspection Waived
Survey (type): N/A Other: Other: '
19 ) :] F:
20 E. CERTIFICATIONS: In the event an inspection reveals areas of concern with the roof, septic system, well,

21  wood burning device/chimney or the possible presence of a fungal contaminant, Buyer reserves the right to require a
22 certification. The expenses for certifications will be paid outside of Escrow unless the Parties present instructions, to the
23 contrary prior to COE (along with the applicable invoice). A certification is not a warranty. :

25 F. BUYER’S REQUEST FOR REPAIRS: It is Buyer’s responsibility to inspect the Property sufficiently as to
26 satisfy Buyer’s use. Buyer reserves the right to request repairs, based upon the Seller’s Real Property Disclesure or items

27  which materially affect value or use of the Property revealed by an inspection, certification or appraisal. Items of a general

28 maintenance or cosmetic nature which do not materially affect value or use of the Property, which existed at the time of *

29  Acceptance and which are not expressly addressed in this Agreement are deemed accepted by the Buyer, except as otherwise
30 provided in this Agreement. The Brokers herein have no responsibility to assist in the payment of any repair, correction or

31 deferred maintenance on the Property which may have been revealed by the above inspections, agreed upon by the Buyer and
32 Seller or requested by one party. : .

34 8. FEES, AND PRORATIONS (Identify which party shall pay the costs noted below cither: SELLER, BUYER, 50/50,
35  WAIVEDorN/A))

36
37 A. TITLE, ESCROW & APPRAISAL FEES: .
Type Paid By TIype Paid By | T'ype Paid By
Escrow Fees 50/50 | Lender’s Title Policy Buyer | Owner’s Title Policy Seller | .
. %aal Property Transfer Seller Appraisal Bayas Other:
ax

38 : : s
39 B. - PRORATIONS: Any and all rents, taxes, interest, homeowner association fees, trash service fees, payments

40  on bonds, SIDs, LIDs, and assessments assumed by the Buyer, and other expenses of the property shall be prorated as of the
41  date of the recordation of the deed. Security deposits, advance rentals or considerations involving future lease credits ghall be

Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particular parix_graph is

otherwise modified by addendum or counteroffer.
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- notice to Seller and Escrow Officer, entitling Buyer to a refund of the EMD or (b) elect to accept title to the Property as is. All

title exceptions approved or deemed accepted are hereafter collectively referred to as the “Permitted Exceptions.”

D, LENDER AND CLOSING FEES: In addition to Seller’s expenses identified herein, Seller will contribute
$ 0 to Buyer’s Lender’s Fees and/or Buyer’s Title and Escrow Fees R including —OR- O excluding
costs which Seller must pay pursuant to loan program requirements. Different loan types (e.g., FHA, VA, conventlona]) have
different appraisal and financing requirements, which will affect the parties’ rights and costs under this Agreement.

; E. HOME PROTECTION PLAN: Buyer and Seller acknowledge that they have been made aware of Home
Protection Plans that provide coverage to Buyer after COE. Buyer & waives ~OR— O requires a Home Protection Plan with
. K Seller -OR~ 0 Buyer wili pay for the Home Protection
Pian at a price not to exceed § - Buyer will order the Home Protection Plan. Neither Seller nor Brokers make
any representation as to the extent of coverage or deductlbies of such plans.

9. TRANSFER OF TITLE: Upon COE, Buyer shall tender to Seller the agreed upon Purchase Price, and Seller shalt
tender to Buyer marketable title to the Property free of ail encumbrances other than (1) current real property taxes,
(2) covenants, conditions and restrictions (CC&R’s) and related restrictions, (3) zoning or master plan restrictions and public
utility easements; and (4) obligations assumed and encumbrances accepted by Buyer prior to COE. Buyer is advnsed the
Property may be reassessed after COE which may result in a real property tax increase or decrease.

10. COMMON-INTEREST COMMUNITIES: If the Property is subject to a Common Interest Community (“CIC”),
Seller shall provide AT SELLER’s EXPENSE the CIC documents as required by NRS 116.4109 (collectively, the “resale
package”). Seller shall request the resale package within two (2) business days of Acceptance and provide the same to Buyer
within one (1) business day of Seller’s recelpt thereof.

o Pursuant to NRS 116.4109, Buyer may cancel this Agreement without penalty until midnight of the fi ﬁh (Sth)
calendar day following the date of receipt of the resale package. If Buyer elects to cancel this Agreement pursuant
to this statute, he/she must deliver, via hand delivery, prepaid U.S. mail, or electronic transmission, a written notice of
cancellation to Seller or his or her authorized agent,

¢ If Buyer does not receive the resale package within fifteen (15) calendar days of Acceptance, this Agreement
may be cancelled in full by Buyer without penalty. Notice of cancellation shall be delivered pursuant to Sectmn 24
of the RPA,

e Upon such written cancellation, Buyer shall promptly receive a refund of the EMD. The pamas agroe to execute any
documents requested by ESCROW HOLDER to facilitate the refund. If written cancellation is not received within the
specified time period, the resale package will be deemed approved. Seller shall pay all outstanding CIC fines or
penalties at COE.

A, CIC RELATED EXPENSES: (Identify which party shall pay the costs noted beiow ither: SBLLE‘.R,
BUYER, 50/50, WAIVED ot N/A.) E

Type Paid By Type Paid By Type | PaidBy
CIC Demand Seller | CIC Capital Contribution soiler | CIC Transfer Fees | gelier
Other: ' 3

Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particular para:graph is

otherwise modified by addendum or counteroffer. : ‘I
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1L DISCLOSURES: Within five (5) calendar days of Acceptance of this Agreement, Seller will pmviéie the

following Disclosures and/or documents. Check applicable boxes,

K Seller Real Property Disclosure Form: (NRS 113.130) 0 Open Range Disclosure: (NRS 113.065)

o Coustruction Defect Claims Disclosure: If Seller has marked “Yes” to Paragraph 1(d) of the :
Sellers Real Property Disclosure Form (NRS 40.688)

7 Lead-Based Paint Disclosure and Acknowledgment: required if constructed before 1978 (24 CFR 745.113)

a Other: (list) : !

satisfactory, and Buyer releases Seller’s liability for costs of any repair that weuld have reasonapiy Deen laenuneu vy #
walk-through inspection, except as otherwise provided by law. '

14. DELIVERY OF POSSESSION: Seller shall deliver the Property along with any keys, alarm codes, garage door
opener/controls and, if freely transferable, parking permits and gate transponders outside of Escrow, upon COE. Seller. agrees
to vacate the Property and leave the Property in a neat and orderly, broom-clean condition and tender possession no later than
KICOE —f.)R—L._.Ip‘3 . In the event Seller does not vacate the Property by this time, Seller shall be considered
a trespasser in addition to Buyer’s other legal and equitable remedies. Any personal property left on the Propetty after the date
indicated in this section shall be considered abandoned by Seller. .

15, RISK OF LOSS: Risk of loss shall be governed by NRS 113.040. This law provides generally that if allior any
material part of the Property is destroyed before transfer of legal title or possession, Seller cannot enforce the Agreement and
Buyer is entitled to recover any portion of the sale price paid. If legal title or possession has transferred, risk of Toss shall shift
to Buyer. : :

ar A COYAATAATAIT AT TITIC A ADOEMEBERT. Tlalans athausios ctatad harsin  thiec A sresameaent it nan-ascionahle

RIL R ZUAWALIS RLTVA R RiERESe | ) e o R e -

Each party acknowledges that he/she has read, undersiood, and agrees to each and every provision of this page unless a particular paragraph is

otherwise modified by addendum or counteroffer. -
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B.  IF SELLER DEFAULTS: If Seller defaults in performance under this Agreement, Buyer reserves all legal
and/or equitable rights (such as specific performance) against Seller, and Buyer may seek to recover Buyer’s actual damages
incurred by Buyer due to Seller’s default.

C. IF BUYER DEFAULTS: If Buyer defaults in performance under this Agreement, as Seller’s sole legal
recourse, Seller may retain, as liquidated damages, the EMD, In this respect, the Parties agree that Seller’s actual damages
would be difficult to measure and that the EMD is in fact a reasonable cstimate of the damages that Seller would suffer as a
result of Buyer’s default. Seller understands that any additional deposit not considered part of the EMD in Section 1(B) herein

any of the provisions of any agreement, contract or other instrument filed with ESCROW HOLDER or reterred to herein.
ESCROW HOLDER’S duties hereunder shall be limited to the safekeeping of all monies, instruments or other dociiments -
received by it as ESCROW HOLDER, and for their disposition in accordance with the terms of this Agreement. In the event
an action is instituted in connection with this escrow, in which ESCROW HOLDER is named as a party or is otherwise
compelled to make an appearance, all costs, expenses, attorney fees, and judgments ESCROW HOLDER may expend or incur
in gaid action, shall be the responsibility of the parties hereto. T

20. UNCLAIMED FUNDS: In the cvent that funds from this transaction remain in an account, held by ESCROW
HOLDER, for such a period of time that they arc deemed “abandoned” under the provisions of Chapter 120A of the Nevada
Revised Statutes, ESCROW HOLDER is hereby authorized to impose a charge upon the dormant escrow account. Said charge
shall be no less than $5.00 per month and may not exceed the highest rate of charge permiited by statute or regulation.
ESCROW HOLDER is further authorized and directed to deduct the charge from the dormant escrow account for as long as the
funds are held by ESCROW HOLDER. '

agrees to make such measurements, as Buyer deems necessary, fo ascertain actual acreage Or Square 100tage. DUYS! waves ai

Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particular paragraph is

otherwise modified by addendum or counteroffer. " |‘ -l
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claims against Brokers or their agents for (a) defects in the Property; (b) inaccurate estimates of acreage or square footage; (¢)
environmental waste or hazards on the Property; (d) the fact that the Property may be in a flood zone; (e) the Property’s
proximity to freeways, airports or other nuisances; (f) the zoning of the Property; (g) tax consequences; or (h) factors related to
Buyer’s failure to conduct walk-throughs or inspections, Buyer assumes full responsibility for the foregoing and agtees 1o
conduct such tests, walk-throughs, inspections and research, as Buyer deems necessary. In any event, Broker’s liability is
limited, under any and all circumstances, to the amount of that Broker’s commission/fee received in this transaction.

Other Matters

23, DEFINITIONS: “Acceptance” means the date that both parties have consented to a final, binding contract by
affixing their signatures to this Agreement and all counteroffers and said Agreement and all counteroffers have been delivered
to both parties pursuant to Section 24 herein, “Agent” means a licensee working under a Broker or licensees working under a
developer. “Agreement” includes this document as well as all accepted counteroffers and addenda. “Appraisal” means a
written appraisal or Notice of Value as required by any lending institution prepared by a licensed or certified professional.
“Bona Fide” means genuine. “Buyer” means one or more individuals or the entity that intends to purchase the Property.
“Broker” means the Nevada licensed real estate broker listed herein representing Seller and/or Buyer (and all real estate agents
associated therewith). “Business Day” excludes Saturdays, Sundays, and legal holidays. “Calendar Day” means a calendar
day from/to midnight unless otherwise specified. “CFR” means the Code of Federal Regulations. “CIC” means Common
Interest Community (formerly known as “HOA™ or homeowners associations). “CIC Capital Contribution” means a one-

* time non-administrative fee, cost or assessment charged by the CIC upon change of ownership. “CIC Transfer Fees” means

the administrative service fee charged by a CIC to transfer ownership records. “Close of Escrow (COE)” means the time of
recordation of the deed in Buyer's name. “Default® means the failure of a Party to observe or perform any of its material
obligations under this Agreement. “Delivered” means personally delivered to Parties or respective Agents, transmitted by
facsimile machine, electronic means, overnight delivery, or mailed by regular mail. “Down Payment” is the Purchase Price
less loan amount(s). “EMD” means Buyer’s eamest money deposit. “Escrow Holder” means the neutral party that will
handle the closing. “FHA” is the U.S. Federal Housing Administration. “GLVAR” means the Greater Las Vegas Association
of REALTORS®. “Good Funds” means an acceptable form of payment determined by ESCROW HOLDER in accordance
with NRS 645A.171. “IRC” means the Internal Revenue Code (tax code). “LID” means Limited Improvement District.
“N/A” meaps not applicable. “NAC?” means Nevada Administrative Code, “NRS” means Nevada Revised Statues as
Amended. “Party” or “Parties” means Buyer and Seller, “PITI” means principal, interest, taxes, and hazard insurance.

- “PMI” means private mortgage insurance. “PST” means Pacific Standard Time, and includes daylight savings time if in

effect on the date specified. “PTR” means Preliminary Title Report, “Property” means the real property and any personal
property included in the sale as provided herein. “Receipt” means delivery to the party or the party’s agent. “RPA” means
Residential Purchase Agreement. “Seller” means one or more individuals or the entity that is the owner of the Property.
“SYD” means Special Improvement District. “Title Company” means the company that will provide title insurance. “USC” is
the United States Code. “VA” is the Veterans Administration. ' '

24, SIGNATURES, DELIVERY, AND NOTICES:

, A. This Agreement may be signed by the parties on more than one copy, which, when taken together, each
signed copy shall be read as one complete form. This Agreement (and documents related to any resulting transaction) may be
signed by the parties manually or digitally, Facsimile signatures may be accepted as original, -

B. When a Party wishes to provide notice as required in this Agreement, such notice shall be sent regular mail,
personal delivery, overnight delivery, by facsimile, and/or by electronic transmission to the Agent for that Party. The
notification shall be effective when postmarked, received, faxed, delivery confirmed, and/or read receipt confirmed in the case
of email. Delivery of all instruments or documents assoviated with this Agreement shail be delivered to the Agent for Seller or
Buyer if represented. Any cancellation notice shall be contemporaneously delivered to Escrow in the same maner.

25. IRC 1031 EXCHANGE: Seller and/or Buyer may make this transaction part of an IRC 1031 exchange. The party
electing to make this transaction part of an IRC 1031 exchange will pay all additional expenses associated therewith, at no cost
to the other party. The other party agrees to execute any and all documents necessary to effectuate such an exchange.

26. OTHER ESSENTIAL TERMS: Time is of the essence. No change, modification or amendment of this Agreement

Each party acknowledges that he/she hss read, understood, and agrees to each and every provision of fhis page unless a parficular psrﬁgrsph is

otherwise modified by addendum or counteroffer. . L—
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28, ADDITIONAL TERMS:

Buyer's Acknow!edgament of Offer

" otherwise modified by addendum or counteroffer,

Confirmation of Representation: The Buyer is represented in this transaction by:

Buyer’s Broker: Joyce Nickrandt Agent’s Name: Liwei Helen Chen
Company Name: Investpro Realty Agent’s License Number: _5.0175520
Broker’s License Number: B0144660 " Office Address: 3553 VALLEY VIEW BLVD

Phone: 702-997-3832 City, State, Zip: LAS VEGAS = NV 89103
Fax: 702-997-3836 Email: helen0510c@gmail.com

BUYER LICENSEE DISCLOSURE OF INTEREST; Pursuant to NRS 645.252(1)(c), a real estate licensee must disclose if
he/she is a principal in a transaction or has an interest in a principal to the transaction. Licensee declares that he!she
_X_DOES NOT have an interest in a principal to the transaction. -OR—
DOES have the following interest, direct or md!ract, in this transaction: [ Principal (Buyer) -OR-0O family or firm

relationship with ‘Buyer or ownership interest in Buyer (if Buyer is an entity): (specify relatlonshxp)

Seller must respond by: (CAMKIPM) on (month) _ August __, (day) 12 , ' (year} _20 17 . Unless this
Each party acknowledges that he/she bas read, understood, and agrees to each and every prevision of this page unless a pnrhcular paragraph is
.
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Seller’'s Response

withholding. SELLER(S) INITIALS:

Confirmation of Representation: The Seller is represented in this transaction by:

Seller’s Broker: Joyce Wickrandt ‘Agent’s Name: ' Kenny Lin

Company Name: Investpro Realty Agent’s License Number: 8.,0172460
Broker’s License Number: Office Address: 3553 Valley View Dr

Phone: 702-997-3832 City, State, Zip: Las Vegas NV 89103
Fax: ___ 866-782-3075 Email: zhong , kenny@gmail.com

SFLLER LICENSEE DISCLOSURE OF INTEREST: Pursuant to NRS 645.252(1)(c), a real estate licensce must disclose
if he/she is a principal in a transaction or has an interest in a principal to the transaction. Licensee declares that he/she:

OES NOT have an interest in a principal to the transaction. —OR— :
___DOES have the following interest, direct or indirect, in this transaction: O Principai (Seller) “OR~ [ family or firm .
relationship with Seller or ownership interest in Seller (if Seller is an entity): (specify relationship} :

FIRPTA: If applicable (as designated in the Seller’s Response herein), Seller agrees to complete, sign, and deliver to Buyer’s
FIRPTA Designee a certificate indicating whether Seller is a foreign person or a nonresident alien pursuant to the Foreign
Investment in Real Property Tax Act (FIRPTA). A foreign person is a nonresident alien individual; a foreign corporation not
treated as a domestic corporation; or a foreign partnership, trust or estate. A resident alien is not considered a foreign person
under FIRPTA. Additional information for determining status may be found at www.irs.gov. Buyer and Seller understand that
if Seller is a foreign person then the Buyer must withhold a tax in an amount to be determined by Buyer’s FIRPTA Designee in
accordance with FIRPTA, unless an exemption applies. Seller agrees to sign and deliver to the Buyer’s FIRPTA Designee the
necessary documents, to be provided by the Buyer’s FIRPTA Designee, to determine if withholding is required. (See 26 USC
Section 1445). ' :

SELLER DECLARES that he/she _ X iFl&:IOR-_ is a foreign person therefore subjecting this transaction to FIRPTA
g o '....:i ; :
_! ACCEPTANCE: Sefler(s) acknowledges that he/she accepts and agrees to be bound by each provision of this Agreement, -
and all signed addenda, disclosures, and attachments. _ ’
___ COUNTER OFFER: Seller accepts the terms of this Agreement subject to the attached Counter Offer #1.

___ REJECTION: In accordance with NAC 645.632, Seller hereby informs Buyer the offer presented herein is not accepted.

[ <l 2.8 el 08/11/2017 10:24 PM
-l TKNR Ine 4
Selley’s Sigapiisiupor Seller’s Printed Name Date Time
: OamMpM
Seller’s Signature Seller*s Printed Name -Date Time i

Each party acknowledges that he/she has read, understood, and agrees to each and every provision of this page unless a particular parigraph is

otherwise modified by nddendum or counteroffer. d

Buyer's Name: Marie Zhu BUYER(S) INITIALS: M2

Property Address;_ 2132 HOUSTON DR : SELLER(S) INITIALS: ﬁf__

Rev. o2 L Association of REALTORS® e 10 of 10
e 017 Groater Las Vegas Association.a WLAB Investment v‘ﬁd\‘iﬁ{

This form presented by Liwei Chen | Investpro Realty | 702-997-3832 | Helenoslomiﬁ.&% &TSWRMS»
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FROOHFWLYHO\ WKH 3'HIHQGDQWY " ORWLRQ IRU 6X
6XPPDU\ -XGJPHQW 30RWLRQ ~ E\ DQG WK &R KK (WX &

PPI
LU

30DLQWLII : / $ % ,19(670(17 //& DSSHDUHG RQ DG WKU

1s1&( '"HIHQGDQWYV ILOHG WKH ORWLRQ RQ '"HFHPEHU

ORWLRQ 32SSRVLWLRQ’ &ERXQWHUPRWLRQ IRU &RQWL

&RXQWHUPRWLRQ" DQG &RXQWHUPRWLRQ IRU ,PSR
S& RXQWHUPRWLRQ" RQ 'HFHPEHU 2Q -DQXDU\
2Q -DQXDU\ 'H I HE)GB@OW Y HDOWH G6IXSSOHPHQW
6XPPDU\ -XGJPHQW 7KH 6XSSOHPHQW LQFOXGHG W
GHVLJQDRVHBROHMMWWQRZOHGJIJHDEOH IRU 30DLQWLII IU
D UHVSRQVH WR WHHOGDORSOWRWH@WHG WKH KHDULQJ

$IWHU FRQVLGHULQJ WKH SOHDGLQJV RI FRXQV,
*5$17,1* WKH ORWIRD* WKH | &RXQWHUPRWLRQ L
*5$17,1* DWWRUQH\VY] IHHV DQG FRVWV WR 'HIHQGD
3URFHGXUH

JLOGLQJV RI )DFWYV

JLUVAIW LGHQWLDO 3XUFKDVH $JUHHPHQW DQG :DLY!
[LPLWDWLRQV

+RXVWRQ 'ULYH /DV 9HJIBWRSHIWIZWYV RUL
FRQVWUXFWRG RQ DERXW $XJIXVW ODULH =KX

VLYV

NV R
KH
RP

HO

QG
QW

JLC
3= K

HIHFXWHG D UHVLGHQWLDO SXUFKDVH DJUHHPHQW 3%3$"

=KX DOQU®LDR WKH PDQDJLQJ PHPEHU RI 30DLQWLII

ZH

S SURSHUW\ PDQDJHPHQW SURSHUW\ DFTXLVLWLRQ DQG

WKH SURSHUW\ ZDV
7KURXJK WKH 53$% 0V XKXGAMLYH® AKHUDGWKR
FRQGXFW LQVSHFWLRQV

<
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QO
Py
QO
o
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UuZHOO VHSWLF SR
HUW\VRVHPV WKURX
U TXDOVLIRHA SV RIH
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RWKH
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,G8QGHU 3DUDJUDSK ' RI WKH 53% LW SURYLGHG
WKDW % X\H L

no:
Emcé
—
<
<
=
c
e
(lO)

© mCC

V =KX ZDLYHG DQ\ OLDELOLW\ RI 'HIHQGD(
LQVSHFWLRQ ZRXOG KDYH UHDVRQDEO\ LGHQWLILHG
HQHUJ\ DXGLW SHVW LQVSHFWLRQ URRI LQVSHFWIL
LQVSHFWLRQ VRLO LQVSHFWLRQ DQG VWUXFWXUDO L

8QGHU 3DUDJUDSK ) LW ZDV OV =KXfV UH

V =KX GLG QRW FDQFHO WKH FRQWUDFW UHODYV
QGHU 3DUDJRDWKH &3% 0V =KX ZDLYHG WKH 'X

VXIILFLHQWO\ DV WR VDWLVI\ KHU XVH $GGLWLRQDOO\

FROOBFWMHOYHRNHUV" RU 3% URNHU '"HIHQGDQWV"~ KDG

3IQR

Rl DQ\ UHSDLU FRUUHFWLRQ RU GHIHUUHG PDLQWHQDQF

E\ WKH DERYH LQVSHFWLR Q VD @HHMBU XFBR Q HER XVIHK/KV P \El

2Q $XIXVW

7.15 VXEPLWWHG 6HOOHUTfV 5

3653')° RU *6HOOHUJW LIPHRIDRVQXGHNMDWLQJ DOO NQRZQ |
3URSHUW\ ,Q IDFW 7.15 GLVFORVHG WKDW * XQLWV &k
PRQWKY ~ DQG IXUWKHU WKDW WKH *RZQHU QHYHU [UH}
SURSHUW\~ ,W DOVR GLVFORVHG WKDW WKH PLQRU UHQ

6HOOHUYV KDQG\PDQ" DV GLVFORVEH3D Qg UWEKG VERH G DV
GRQH FRQVWUXFWLRQ PRGLILFDWLRQ DOWHUDWLR

FUCY |
QV

GLVFORVXUHYVY 30DLQWLII FKRVH QRW WR LQVSHFW WKF

DQG RU FRQGXFW DQ\ UHDVRQDEOH LQTXLUHYV

3DJH RI
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HPHOW DQG :DLY

HFREHIGLGHQWLDO 3XU
/L

2Q RU EHIRUH 6HSWHPEHU OV =KX KDG
WKH 3URSHUW\ EHFDXVH RI DQ DSSUDLVDO VR 0V =K

HU

X H

DIJUHSI DWW KH GLIIHUHQFH LQ DQ DSSUDLVDO ZLWK D ORZ

LQVSHFWLRQV

30HDVH QRWH WKDW VHOOHU DJUHH WKH UHVW F
EHORZ WHUP REMWWKH FRQWU

%X\MWUUHH WR SD\ WKH GLIIHUHQFH LQ FDVK LI
ORZHU WKDQ SXUFKDVH SULFH QRW WR H[FHHG
, MXVWRWHW&H GRFV SOHDVH UHYLHZ DQG VLJQ
7KDQN \RX

3HU EX\HU V UHTXHVW ZLOO ZDLYH OLFHQVHG k
WKH KRPH LQVSHFWLRQ

2Q WKH VDPH GD\ 0V =KX DQG 7.15 DJUHHG WR

53$ GDWHG $XJIXVW

DQG HQWHUHG LQWR D QHZ

6HSWHPEHU ©°°53%$°3 $V EHIRUH WKH RYHUDOO SXUFKD

EXW 0V =KX FKDQJHG WKH FRQWLQJHQF\ IRU
GHSRVLW RI DQG D EDODQFH RI RZHG DW W
7KH &2( ZDV VHW IRU 6HSWHPEHU

1IRWDEO\ DOWKRXJK OV =KX KDG QRW LQLW
2EMHFWLRQV"~ SURYLVLRQ LQ WKH 53% VKH LQASBI$SD OH
ZDV FRQVLVWHQW ZLWK 0OV =KXV LQVWUXFWLRQV WR
=KX ZDLYHG LQVSHFWLRQV IRU WKH 3URSBIWWE&BWS
DGYLVHG WR JHW DQ LQVSHFWLRQ GRQH

$V QRWHG OV =KX ZDLYHG DQ\ LQVSHFWLRQ\V
LQ WRKB3$ SOWKRXJIK OV =KX KDG DFWXDO NQRZOHG
3DUWLHV DJUHHG WR H[WHQG WKH &2( WR -DQXDU\
LQVSHFWLRQV ,QVWHDG VKH SXW GRZQ DQ DGGLW
71.5 ORUHRYHU VKH DOVR DJUHHG WR SD\ UHQW LQ

XQLWYVY DQG WR DOVR SD\ WKH SURSHUW\ PDQDJHU

3DJH RI
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$GGHQGXP WREWKWH =KX ODWHU FKDQJHG WKH SXUFK

'HSRVLWLRQ RI 3ODLOQWLIITY BHUVRQ ORVW .Q
6LQFH OU OLDR OV =KX DQG RU 30DLC(
SXUFKDVH RI DSSUR[LPDWHO\ WZHQW\ UHVLGHQWLDO
OU OLDR ZHUH LQYROYHG ZLWK WKH SXUFKDVH RI DW

DVt
RZ
WL

OH

SODLQWLII XQGHUVWDQGV WKH LPSRUWDQFH RI L

OU OLDR VSHFLILHG WKDW KH XQGHUVWDQGY W

ZKHQ FRQGXFWLQJ KLV GXH GLOLJHQFH

30DLQWLII ZzDV D VRSKLVWLFDWHG EX\HU ZKR

SURSHUWLHYV LQVSHFWHG
SHTXLUHPHQW WR ,QVSHFW ZDV .QRZ

Q

7KH WHUPV RI WKH 53% ZHUH FOHDU WR 30DLQWL

$V WR 3DUDJUDSK $ OU OLDR VSHFLILHG WKDV

FRYHUVDWLRQV ZLWK WKH WHQDQW FRQVWLWXWHG| Wt
VDWLVIDFWRU\ IRU 30DLQWLIITV SXUFKDVH
$ <HV % ZWHBRRQK\®HWIR V
WR WKH LQVSHFWLRQ WKHQ ZH DOVR WDON WF
VR ZH WKLQNLQJ WKLV LV LOYHVWPHQW SURSH
6R ILQDQFLDO LW V ORRNLQJ DW WKH UHQW, L\
UHDVRQDEOH LW V QRW YHU\ KLJK FRPSDUHG
VXUURXQGLQJ DUHD 7KHQ DOVR ILQDQFLDOO\
7KHQ , WDNH D ORRN DW WKH £ HYHU\Wk
3DJH
RXWVLGH *RRG 6R , VDLG )LQH 7KDW V |VD)
7KDW V WKH UHDVRQ , FRPPDQG P\ ZLIH WR VL.
SXUFKDVH DJUHHPHQW

$W DOO WLPHV UHOHYDQW SULRU WR WKH SXUFEK

LQVSHFW WKH HQWLUH SURSHUW\ DQG FRQGXFW QRQ LLQ)

4 6R DW WKH WLPH ZKHQ \RX GLG \RXU
GLOLJHQFH \RX KDG D ULJKW WR FRQGXFW
QRQGHVWUXFWLYH LQVSHFWLRQ FRUUHFW"

$ <HV , GLG

4 $QG \RX KDG WKH RSSRUWXQLW\ WR
WKH VWUXFWXUHV"

$ , FKHFN WR RWKHIADERH,

GRQ W VHH WKH QHY¥ RRM ROIGHU VR WKH
FUDFNLQJ , FKHFN WKH QHLJKERU ZKR DOV

3DJH RI
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QR JHQHUDO FRQWUDFWRU OLFHQVH RU TX

DOl

QRW IDPLOLDU ZLWK WKH LQWHUQDWLRQDO UHVL

OU OLDR KDV QHYHU KLUHG D SURIHVMAR@YDO

LQ

VR KH GRHV QRW DFWXDOO\ NQRZ ZKDW D SURI|BBVD/WR

7KH PDLQ UHDVRQ 30DLQWLII GRHV QRW XVH
FRV,W DW
2Q RU DERXW $XJIJXVW

OU OLDR GLG@ODQW.C

'XULQJ WKDW WLPH KH DGPLWWHG WKDW K

WKDW ZHUH QRW XS WR FRGH ILQLVKLQJ LVVXHV *)&, RX
$ , ORRNHG DW D ORW RI WKLQJV )RU HJ
OLNH WXRLQW RXW VRPH GU\ZDOO LV QRW
ILQLVKHG ULJK\RPHSRGWPRMNH DODUP LV
QRWLV PLVVLZXILBR &Y ODZ UHTXLUHG WR
SXW LQ IRU VPRNH DODUP 7KHQ QR FDUERQ P
DODUP VR , DVN WKHP WR SXW LQ
7KHQ LQ WKH NLWFKHQ ORW RI HOHEWU
WKH RXWOHW LV QRW D *)&, RXWOHW VR , WHC
VDLG <RX QHHG WR FKDQJH WKLV *)&, G5LJKW
RXWOHW LV QRW PHHW FRGH <RX SUREDEO\ K
.G
6LPLODUO\ KH DOVR VSHFLILHG WKDW WKHUH ZLC
& ,GDW +H DOVR QRWHG WKDW WKHUH FRXOG KDYH
,G DW
$GGLWLRQDOO\ O0U OLDR QRWHG WKDW WKHGH Z
DW DQG KH zZDV DZDUH RI YLVLEOH FUDWNV LQ W
DZDUH RI VODE FUDFNV ZKLF& EWUH RSHQ DQG REYLRX
OU OLDR DGPLWWHG WKDW KH FRXOG DOVR KI
LQVSHF® DRQ
$V WR WKRVH LVVXHV OU OLDR GHWHUPLQHG W|

RQO\ LVVXHV WKDW 7.15 QHHGHG,GVRWL[ DIWHAD X LR/QIOQ W

DERXW WKH, G®3WDLVDO

3DJH RI
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3DJH

3O0DLQWLII DVVXPHG WKH ULVN RI IDLOLQJ WR H]
7KH DOOHJHG GHIHFWV LGHQWLILHG E\ ERWK SD

7KHUH

,G DW
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DW WKH WLPH RI WKH RULJLQDO SXUFKDVH $V WR W
DFFHVV WR WKH BODW.UH EXLOGHQKIDG DFFHVV WR WKQ
OU OLDR DGPLWWHG WKDW 3O0ODLQWLIITV H[SHLU

4 2ND\ 6R \RX ZDONHG WKURXJK WKH

ZLWK KLP DW WKH WLPH KMV'GLG KLV LQVSHEF

$ SLIKW
4 2ND\ 'XULQJ WKDW WLPH GLG KH L¢(

)
DQ\ DUHDWKODKWWRX GLG QRW KDYH DFFHVV W

$ <HV +H G
LQVSHFW GXULQJ WRR

4 6R KH LQVSHFWHG WKH VDPH DUHDYV
LQVSHFWHG™"

$ <HV \HV

,G DW
1RWDEO\ 3O0ODLQWLIITV H[SHUW GLG QRW GR

R
LGQ W JR WR DQ\WKLQJ , GLG

KH

DFFHVVY ZzDV H[DFWO\ WKH VDPH DV, GUDWLDRYV RULJLQDO

OU OLDR DGPLWWHG WKDW 30DLQWLIIJ& OHWSH
DQG WKH SOXE@®BWDJ VI\VWHP ZRXOG KDYH
KLV LQ

OU OLDR DOVR DGPLWWHG WKDW WKH SLFWXUHYV

DUHDV WKDW KH FRXOG KDYW LQVSHFWHG LQ

$GGLWLRQDOO\ OU OLDR DFFRPSDQLHG '"HIHQGI

,G DW $V EHIRUH OU OLDR KDG WKH VDPH DFFHYV

LQVSHFWHG E\ '"HIHG@®@DMQWVY H[SHUW

OU OLDR DJUHHG ZLWK 'HIHQGDQWVY H[SHUW WK
30DLQWLIITV H[SHUW ZHUH *RSHQ DQG REYLRXV’
4 $QG WKHQ WKH VHFRQG OLQH GRZQ (WK
VHQWHQFH EHJLQV ,WHPV FRPSODLQHG DERX'
UHSRUW ZDQK REYLRXV LQ WKH URRI DUHD | DV
DUHD DQG RQ WKH H[WHULRU LQWHULRU RI Wk
3DJH

4 'R \RX DJUHH ZLWK WKLV VWDWHPHQW"

$ HV

3DJH R
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+H DOVR DJUHHG ZLWK "HIHQGDQWVY H[SHUW{YV
VDJJLQJ LQ,®@PMW URRI
,QFUHGLEO\ OU OLDR DOVR UHFRJQL]J]HG WKH G&F
WKDW IDLOHG WR GLITHUHQWLDWH EHWZHHQ FRQGLWLRQ
RZQHG LW DQG WKRVH DIWHUZDUGYV
4 PLGZD\ GRZQ WKH ILUVW FRPSOHWH V
VD\V 7KH 6DQL UHSRUW GRHV QRW UHFRJQL]H
FRQGLWLRQV LQ H[LVWHQFH EHIRUH DQ\ ZRUN
E\ GHIHQGDQWYV
'R \RX DJUHH ZLWK WKLV VWDWHPHQW"
3DJH
<HV \HV
%< 05 /((
4 <RX DJUHH ZLWK WKDW" 2ND\
$ $IJUHH
G DW + 7KLY ZRXOG KDYH DOVR LQFOXGHC
GXFW\D W DV KH UHFRJQL]J]HG WKDW PRVW UHQGYDO
DW
1R SBHUPLWV 5HTXLUHG IRU &RVPHWLF :RUN |
1R GLVSXWH H[LVWV WKDW 7.15 GLG QRW QHHG
GRQH WR WKH 3URSHUW\ OU OLDR DGPLWWHG WKH IROC
4 1XPEHU VD\V 3DLQW LQJ SDSHULQJ
WLOLQJ FDUSHWLQJ FDELQHWYVY FRXQWHUWRS
ZDOO IORRU RU FHLOLQJ FRYHULQJ DQG VLPL
ZRUN
'R \RX VHH WKDW"
$ <HV
4 6R \RX DJUHH WKDW QR SHUPLWYV DUH U
IRU DQ\ RI WKHVH W\SHV RI ZRUN FRUUHFW"
<HV
,G DW
'LQGRZ 5HSODFHPHQWYV ZKHURBRR VWUXFWXUD
VWUXFWXUDO PHPEHU LV DOWHUHG RU FKDQJH
QRW QHHG D SHUPLW HLWKHU ULJKW"
$ HV<
,G DW
4 2ND\ I \RX WXUQ WKH SDJH WR
3OXPELQJ ,PSURYHPHQWY QR SHUPLWV UHTXL!
3DJH R
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+RZHYHU WKH\ KDYH QRW GRQH

DW

7KLY LOOXVWUDWHYV WKH OD|FN

SODLQWLIIY® BIWSHUW

XQGHUO\LQJ FRQGLWLRQV ZLWK WKH 3URSHUW\

GRHV QRW SURYLGH DQ\ ¢

ORUHRYHU 3O0ODLQWLII

UHSRUW RU WKLV OLWLJDWLRQ

H

D
EYLRXV IRU !
V RXWVLGH
PHULW RI

O -

J
D
Q
w
H
R
\R
SH
$QG DOVR ZH QHHG WR WHOO| LV
G
Q
o)

S
E
R
7KLY LOOXVWUDWHY WKH ODFN RI

,G DW

QRWKLQJ WR FRUUHFW WKH DOOHJHGO\ GHILFLHQW FRQ

QRW WHOO SURVSHFWLYH WHQDQWY DERXW WKHP

‘DPDJIH

6TXDWWHUV RU 7THOQDQWY &RXOG +DYH

OU OLDR DGPLWWHG WKDW PXOWLSOH WKLUG SC

7KH 3URSHUW\ KDV D KLVWRULF SUREOHP |ZL\

SURSHUW\

LW

DOO\ KDYH D VTXDWWHU S|
W
W

+H DOVR DGPLWWHG WKDW WHQDQWV FF

DW

R

3DJH
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ZHUH RFFXS\LQJ LW
4 2ND\ 6R WKH WHQDQW LQ WKLV FRQWH
KDYH GDPDJHG WKH XQLW DW WKH WLPH WKDW
LYV WKDW IDLU"
$ OD\EH <HV
4 2ND\ 6R VRIFRHWRKH W& BPDJH
WKDW ZzDV WR WKH ZDWHU KHDWHU V\VWHP | FR
WHQDQW KDYH GDPDJHG WKDW DV ZHOO™
$ <HV
4 $QG WKHQ KH FRXOG KDYH GDPDJHG|WK
SXPS DQG WKH YDOYH DV ZHOO LV WKDW FRUU
$ <HV
4 2ND\ 7TKHQ RQ WKHVH DUH DOO LVV
WKDW WKH WHQDQW FRXOG KDYH GDPDJHG |LV
$ <HV
4 $QG WKHQ WKH VDPH WKURXJK IRU L
ULJKW"
$ <HV
,G DW 7KLV FRXOG DOVR DFFRXGWWU WKH

THQDQWY FRXOG KDYH DOVR GDPDJHG WKK BWRSHUW\

1R (YLGHQFH 7KDW 'HIHQGDQWY .QHZ RI $0
30DLQWLIIfV FDVH LV EDVHG RQ DVVHUWLRQ
FRQGLWLRQV LQ WKH 3URSHUW\ KRZHYHU O0OU OLDR
'HIHQGDQWY NQHZGDERXW WKHBHFXODWLQJ WKDW ,QY
7KH HQWLUH FDVH LV EDVHG RQ 0OU OLDRWVD

OU OLDR DGPLWWHG WKDW KH KDV QR HYLGHQF

PRLVWXUH FRROBWWLRQV

$GGLWLRQDOO\ KH DOVR D

HYLGHQFH WKDW 'HIHQGDQWY NQHZ DERXW WKH K BO3XDMJ

+H DOVR DGPLWWHG WKDW KH GLG QRW NQRZ LI

ZLWK WKH GXFW ZRUN ZKHQ WE&HDWRZQHG WKH BDOR/RH

GHILFLHQF\ LQ 30DLQWLIIYfVY H[SHUWYfV UHSRUW WKDW II

ZKHQ 7.15 RZQHG WKH 3URSHUW\ ZKLOH LV RWQHG L

OU OLDR UHFRJQL]JHG WKDW D \HDU ROG SU
FDXVHG E\ '"HIB@GD QWYV 7KLY ZRXOG KDYH DOVR LQ

3DJH R

RS
FO>
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YHQW DQG BWFWYV DQG ZKHQ WKH GXEW EWFDPH GL

30DLQWLII GLG QRW LGHQWLI\ DQ\ GLVFRYHU
WKDW 'HIHQGDQWY NQHZ Rl WKH DOOHJHG LVVXHV ZL
RQ 6HOOHUYTV 'LVEORVXUHV

1IRWDEO\ GXULQJ OU OLDRYV GXH GLOLJHQFH
3URSH,GWW 7KLV LQFOXGHG D FRQYHUYV
8QLW $ ZKRWLMBHYOLQ WKH 3URS B WWNV KADRV WKLLR/HG BMK H
YHU\ KDSS\ ZLWK WKH 3URSHUW)\ DQGIRBWE QRKFRRSQD
YHU\ KDSS\ ZLWK WKHWWURSHUWWYKLY LOOXVWUDWHYV
'HIHQGDQWYV VKRXOG KDYH EHHQ DZDUH RI DQ\ Rl WKH
GLG QRW HYHQ NQRZ DERXW WKHP IROORZLQJ KLV LQ

1R %DVLV IRU &0DLPV IRU 5,&2 DQG RU 5HOD

7KH )OLSSLQJ )XQG KDG QRWKLQJ WR GR ZL
3URSHGWW

4
XSRQ
FORYV
$

HDK 6

\ IOLSS J |
DW WKLV WL
HDK

H

O
/\O,o/\

,G DW +H DOVR DGPLWWHG WKDW KH QHYHU

LQIRUPDWLRQ FDOFXODWLRQV RI SURILW DQG ORVYV

XQLWY RU DQ\ VXFK LQIRUPDWIRDWERXW WKH )OLSS
&RVW RI 5HSDLUV

OU OLDR FRQWDFWHG FRQWUDFWRUV WR ELG
DQG GHWHUPLQHG WKDW LW ZRXOMWKDYH EHH®ZHYH

HI[ISHUW RSLQHG WKDW WKH FRVW RI UHSDLU ZRXOG K

LWHPLIHG FRY®/DRNY UHSDLU

W K
U
DY

$OOHIJDWLRQV LQ WKH 6HFRQG $PHQGHG &F

2Q 1RYHPEHU 3ODLQWLII ILOHG LWV 6HFR

3DJH R
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$V WR D OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D
KH VSHFLILHG WKDW KH QRWHG LVVXHV ZLWK WKH HQ

WKDW KH GLG KLV LQVSHFWLRQ DQG RU WKDW DQ\ L

REYLRXV" WKDW D UHDVRQDEOH SURIHVVLRQDO LQVS

HO
KDC
HF
VYV
HF\

LVVXHV 30DLQWLII FKRVH QRW WR KDYH D SURIHVVLRQTL

KH zDV WKH SHUVRQ ZKR DVNHG IRU 7.15 WR LQVWDO

WKLV LVVXH DV ZHOO ORUHRYHU OU OLDR VSHFLILHG

KDYH LQVSHFWHG DW RU EHIRUH WKH WLPH LW KDG RULJ

DGPLWWHG WKDW QR HYLGHQFH VKRZHG WKDW '"HIHQG

$V WR E OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDQMLRERROLQJ VI\VWHPYV WKH XVH RI D KDQG\PD
VSULQNOHUV $GGLWLRQDOO\ KH VSHFLILHG WKDW K
DQG REYLRXV" WKDW D UHDVRQDEOH SURIHVVLRQDO

HO

LQ:

WKHVH LVVXHV 30DLQWLII FKRVH QRW WR KDYH D SURIH

WKDW WKLYV ZDV D FRQGLWLRQ WKDW 30DLQWLII FRXOG |

SXUFKDVHG WKH 3URSHUW\ 1RWDEO\ OU OLDR DGPL

ZHUH DZDUH RI DQ\ RI WKHVH LVVXHV

$V WR F OU OLDR DGPLWWHG WKDW WKH 6HOC

KDQG\PDQ WKH ODFN RI SHUPLWYV DQG LVVXHV ZLWK
QRWHG LVVXHV ZLWK WKH VHZHU V\VWHP ZHUH 3RSH

Q L

LOQVSHFWLRQ FRXOG KDYH GLVFRYHUHG LQ '"HVSLLWI

SURIHVVLRQDO LQVSHFWLRQ ORUHRYHU OU OLDR VSHF

3DJH R
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FRXOG KDYH LQVSHFWHG DW RU EHIRUH WKH WLPH LW
OLDR DGPLWWHG WKDW QR HYLGHQFH VKRZHG WKDW '

$V WR G OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D
KH VSHFLILHG WKDW KH GLG KLV LQVSHFWLRQ DQG RU
DQG REYLRXV" WKDW D UHDVRQDEOH SURIHVVLRQDO
WKHVH LVVXHV 30DLQWLII FKRVH QRW WR KDYH D SU
WKDW WKLYV ZDV D FRQGLWLRQ WKDW 30DLQWLII FRXQG

SXUFKDVHG WKH 3URSHUW\ 1RWDEO\ OU OLDR DGPL

ZHUH DZDUH RI DQ\ Rl WKHVH LVVXHV

$V WR H OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D
KH VSHFLILHG WKDW KH QRWHG LVVXHV ZLWK WKH KH
WKH WLPH MBKBW KIHQVSHFWLRQ DQG RU WKDW DQ\ LV

HIH
HO
KDC

ZHUH 3RSHQ DQG REYLRXV" WKDW D UHDVRQDEOH SURI

'"HVSLWH WKHVH LVVXHV 30DLQWLII FKRVH QRW WR

OLDR VSHFLILHG WKDW WKLV ZDV D FRQGLWLRQ WKDW

LW KDG RULJLQDOO\ SXUFKDVHG WKH 3URSHUW\ 1RWDE

WKDW '"HIHQGDQWYV ZHUH DZDUH RI DQ\ RI WKHVH LVVX

$V WR I WKLY DOOHJIJDWLRQ LOOXVWUDW
SXUFKDVBQRSMHMUIUWY DQG WKH RYHUDOO HPSKDVLV R
LQVSHFWLRQ RI WKH 3URSHUW\ SULRU WR SXUFKDVLQ

$V WR J N OU OLDR DGPLWWHG 30DLQWLII

ZDLYHU DQG XQGHUVWRRG LWV DIILUPDWLYH GXW\ W
WKH 3URSHUW\ +H DOVR DGPLWWHG WKDW WKDW
KDQG\RMYWDOODWLRQ RI WKH FDELQHWU\ EDWKURR

VSHFLILHG WKDW KH SHUVRQDOO\ LQVSHFWHG WKH DWW

SURSHUW\ '"HVSLWH WKHVH LVVXHVY 30DLQWLII FKRV

3DJH R
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OU OLDR VSHFLILHG WKDW WKLV ZDV D FRQGLWLRQ W
WLPH LW KDG RULJLQDOO\ SXUFKDVHG WKH 3URSHUW

VKRZHG WKDW "HIHQGDQWYV ZHUH DZDUH RI DQ\ RI WKHVH

$V WR K OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D

DGPLWWHG WKDW WKHUH ZDV YLVLEOH FUDFNLQJ RQ WKF

REYLRXV DW WKH WLPH WKDW 30DLQWLII SXUFKDVHG
WKDW WKLYV ZDV D FRQGLWLRQ WKDW 30DLQWLII FRXQG

SXUFKDVHG WKH 3URSHUW\ 1RWDEO\ OU OLDR DGPL

ZHUH DZDUH RI DQ\ RI WKHVH LVVXHV

$V WR L WKLV DOOHJDWLRQ LOOXVWUDWHNV W

SXUFKDVLQJ WKH 3URSHUW\ DQG WKH RYHUDOO HP

LQVSHFWLRQ RI WKH 3URSHUW\ SULRU WR SXUFKDVL

SKI

IROORZHG XS UHODWHG WR WKH SHUPLW LVVXH SULRU W

$V WR M OU OLDR DGPLWWHG WKDW WKH @

WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D KDC

KH VSHFLILHG WKDW KH QRWHG LVVXHV ZHUH 3RSHQ D

LQVSHFWLRQ FRXOG KDYH GLVFRYHUHG LQ oOou oL
RQ WKH URRI 'HVSLWH WKHVH LVVXHV 30DLQWLII
ORUHRYHU OU OLDR VSHFLILHG WKDW WKLV ZDV D FR

EHIRUH WKH WLPH LW KDG RULJLQDOO\ SXUFKDVHG WKH

HYLGHQFH VKRZHG WKDW 'HIHQGDQWY ZHUH DZDUH RI
$V WR O OU OLDR DGPLWWHG WKDW WKH 6
WKH KHDWLQJ DQG FRROLQJ V\VWHPV WKH XVH RI D

DGPLWWHG WKDW WKHUH ZDV YLVLEOH FUDFNLQJ RQ WKF

REYLRXVY DW WKH WLPH WKDW 3O0ODLQWLII SXUFKDVHG

FRQGLWLRQ FRXOG KDYH EHHQ LQVSHFWHG DW RU
DFNQRZOHGJHG WKHUH ZDV QR HYLGHQFH WKDW 'HIHQ

3DJH R
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SODLOQWLIIV 'LG 1RW 5HSO\ RQ %YURNHU

$J

$V WR WKH %URNHU '"HIHQGDQWYV 0V =KX DJUHH

UHSUHVHQWDWLRQV PDGH E\ %W RANKDU YD JRIH 193) RN-H G KW AKX

$6,6 :+(5( ,6 ZLWKRXW DQ\ UHSUHVEQWHKX. RQV YRIG

DIDLQVWVRIRNKHLU DIHQWYV IRU D GHIHFWV LQ WKH 3l

IDLOXUH WR FRQGXFW ZDON WKURXJKV RU LQVSHFWLRQV

WR FRQGXPWVXEROW WKURXJKY LQVSHFWLRQV DQG M@\

HYHQW %URNHU V OLDELOLW\ ZDV OLPLWHG XQGHU
%YURNHU VRFRRPIPHVWHFHLYHG LQ WKH WUDQVDFWLRQ
OU OLDR $JUHHG ZLWK '"HIHQGDQWVY ([

2Q 1RYHPEHU '"HIHQGDQWVY H[SHUW
SURIHVVRU RI &RQVWUXFWLRQ ODQDJHPHQW DW 81/
LQVSHFWLRQ RI WKH 3URSHUW\ $W WKDW WLPH DV
SURIHVVRU 2SIHU 6 XSSOHPHQW DW

OUuU OLDR DJUHHG ZLWK 3URIHVVRU 2SIHU WK

30DLQWLIITY DOOHJHG H[SHUW ZHUH RSHQ DQG REYLRXV

>Q@RWH WKDW WKH 30DLQW
XDWH WKLY UHDO HVWDWH SXUFKDV
FRP QHG WERXoMQL 5SHSRUW ZHUH RSHQ D
URRI DUHD DWWLF DUHD DQG RQ WKH H[WH
3UR

|_O

L
\%
U

, G ¥

Il FRXOG KDYH KL

OU OLDR DJUHHG ZLWK 3URIHVVRU 2SIHU WKDW

GHVWUXFWLYH WHVWLQJ VR WKH VDPH DOOHJHG FRQGL

E\DQ LQVSHFWRU DW WKB DW.PH RI WKH SXUFKDVH
OuU OLDR DJUHHG ZLWK 3URIHVVRU 2SIHU WKI
SULRU FRQGLWLRQV LQ H[LVWHQFH EHIRUH,G@WZRUN

&ROFOXVLRQV RI /DZ

6XPPDU\ MXGJPHQW LV DSSURSULDWH ZKHQ

3DJH R
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LQWHUURJDWRULHY DGPLVVLRQV DQG DIILGDYLWV LI D
WKDW QR JH@®XLPRDHWHWUYRK® IDFW H[LVW DQG WKH PRYLQ
PDWWHU FJOBXV Y 5HQR 1HZVSIDHSHUV ,QF 3 G
6XEVWDQWLYH ODZ FRQWUROV ZKHWKHU IDFWXDO GILVS
MX G JPHQWFVWRXDICH G LIS X W HYQIBWHH LRIQ HYO HY BIWW \ 8/ B E E \

6 &W /| (G G $ JHQXLQH LVVXH RI P

HYLGHQFH LV VXFK WKDW D UHDVRQDEOH MXU\ FRROG H)
%DQN Y ODUEKH 3 G

7KH 1HYDGD 6XSUHPH &RXUWRKDW X ISO G W\
PRWLRQ IRU VXPPDU\ MXGJPHQW E\ UHO\LQJ ®*RQ
FRQMHFWRGHY 6DIHZDMY 3 G

VSHFLILF IDFWV GHPRQVWUDWLIQFWXBGHLVYWWHQFH RI D J
8QGHU 1HYDGD 5XOH Rl &LYLO 3URFHGXUH
MXGIJPHQW RU SDUWLDO VXPPDU\ MXGJPHQW 37KH FRXL

MXGJPHQW DV D PDWWHU RI ODZ~°~ 7KH FRXUW PD\
PRYLQJ SDSHUV DQG PD\ DOVR FRQVLGHU FOWKMU FD
FRXUW GRHV QRW JWHDTQMH \D/DHDG VEK HWKHORRWLRQ LW
PDWHURDOQIFDFXGLQJ DQ LWHP RI GDW R DHW LR/UQRRWK HHIQX H
DQG WUHDWLQJ WKH IDFW DBVDRMWWDEOLVKHG LQ WKH FDV
7KH SOHDGS@RR|I RIQGHDHGRWLRQ IRU 6XPPDU\
FRQVWUXHG LQ WKH OLJKW PRRALWY JI SHRREHEO I WD RAPKOHU 1
1HY 3 G +RPRYHQJ VBROK VWIRQW L O
EXUGH®RRWRUH WKDQ VLRKIOU NV KRZVRR B W HWD SKRVWKBIORGE

IDFWV LQ RUGHU WR DYRLG VXPPRR\GMXGHRH@W EHLQJ 3

3DJH R
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37TR VXFFHVVIXOO\ GHIHQG DJDLQVW D VXPPDU\ MXG

WUDQVFHQGLWHEY BQE E\ DIILGDYLW RU RWKHU DGPL
WKDW VIQRZ @HIHVVXH R PDRMWHIHIDGE DD EW. BBV FAH W L V
TXR®XAJQH Y 8QLY &PW\ &ROG 6V RI 1HWHY
7KH PRQYLQJ SDUW\ EHDUV WKH EXUGHQ WR
WKH H[LVWHBENURMNVXH IRU WULDO RU KDYH VXPPDU
&ROOLQV Y B8QLRQ )HGHUDIH¥DYLQJV /RDQG

VVL
1H

HW

'KHQ WKHUH LV QR JHQ XL (DHWE ¥ W RIRKL GPJD $MHWW D S UR F UG H
HYLGHQFH WR WKH FRQW U D WD\Q@WWXHERDOR WH{GEIR B WY BR B F

'KHQ D PRWLRQ IRU W PPRIBEX MXRUWHGW DLQ
SDUW\ ZKR GRHV QRW VHW IRUWK VSHFLILF IDFWV VKRZ

KDYH D VXPPDU\ MXGJPHQ V& RMQWWHWHEG BORIR@VYHEHP D

1HY 3 G FLWDQJ&OHDYHWLOO LHW]L W 10HD
3 G %LUG Y &DVD 5R\DHDYH :HVW 3 G
38QGHU 156 &KDSWHU UHVLGHQWLDO SURS

O 6
YU W

HU

GHIHFWV WR EXSHALIZIHVGKWQPH EHIRUH WK H GWR@EHUWHH

3 G 1HY FLWLQJ 156 3156

K

VHOOHU LV QRW UHTXLUHG WR pGLVFORVH D GHZIBPW 1 Q¢

MGHIHFWY LV GHILQHG DV 3D FRQGLWLRQ WKDW PDWH

LQ DQ DGYHUVGE PDWOQRL IS5 7KH 1HYDGD 6XS
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,G DW FLWDWLRQV RPLWWHG 7TKXV LQ WKH FRQ
RPLWWHG GLVFORVXUH WKDW FDXVHG GDPDJH WKH V
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ODZG DW
*HQHUDOO\

S > Q@RQGLVFORVXUH E\ WKH VHOOH!

SURSHUW\ ZLOO QRW SURYLGH WKH EDVLV IRU DQ DF
SURSHUW\ LV VRPBERNLQDWVRVK vy " -DFN ODWMYXHZV &R 3 G
ORUHRYHU 3>0@LDELOLW\ IRU QRQGLVFORVXUF

HLWKHU NQHZ RI

,QF Y
UXOH

%RQQLH 6SULQJMIYDPLO\ /3

3 G

RU FRXOG KDYH GLVFRYHADHGS WokDHJ B @ | }

a

IRUHFORVLQJ OLDELOLW\ IRU QRQGLVFORVXUH ZKH

WKH VHOOHU NQRZV RI
NQRZQ RU DFFHVVLEOH RQO\ WR >WKH VHOOHU®@ DQG

IDFWV PDWHULDOO\ DIIHFWLQJ W

D

ZLWKLQ WKH UHDFK RI WKH GLOLJHQW DWRN@WLRRIX D QB

3 DoV DOWHUDWLRQ LQ RULJLQDO LQWHUQDO

$ EX\HU ZDLYHV LWV FRPPRQ ODZ FODLPV RI QHJ

RULQWHQWLRQDO PLVUHSUHVHQWDWLRQ DQG RU XQMX\

FDUU\ WKH GXW\ WR LQVSHFW WKH SURSHUW\ DQG HQVXI

RI

HVFURZ DQG WKH LQIRUPDWLRQ ZDV )WHIBBVRQFEDY ® P

5RVHQEHUJ /LYLQJ 7U Y ODF'RQDOG B8LJXXODQGV BHBOW

$FFRUGLQJO\

WKH 1HYDGD 6XSUHPH &RXUW FRQFOXGHG

IRUHFORVHG WKH EX\HUYV FRPPRQ ODZ FODLPV MXVWL

FRPPRQ ODZ GOBUWNWLRQ RPLWWHG

7KH WHUPV DQG FRQGLWLRQV RI WKH SXUFKDVH
D GXW\ WR GLVFORVH 5DWKHU WKHVH GLVFOR\
&KDSWHU ZKLFK VHWV IRUWK VSHFLILF VWDW
ODZ LQGHSHQGHQW RI WKH SXUFKDVH DJUHHPHQ
$GGLWLRQDOO\ WKH WHUPV RI WKH SXUFKDVH I
>WKH VHOOHU®@ WR GR DQ\WKLQJ RWKHU WKDIQ S

$QGHUVRQ Y KIRU& 5DQES 3 DW 1HY $SS
1HYDGD 5HYLVHG 6WDWXWH t FOHDUO\ SU

GRHV QRW FRQVWLWXWH D ZDUUDQW\ RI

3DJH R
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H[HUFLVH UHDVRQDEOH EBUYHBGWDRS5SH YR WHG \& VKL WXMCH 1
WKH 6HOOHU GRHV QRW KDYH WR GLVFORVH DQ\ GHIH
6WDWXWH t GRHV QRW UHTXLUH D VHOOHU WR
WKH VHOOHU LV QRW DZDUH $ FRPSOHWHG GLVFOR\V
ZDUUDQW\ UHJDUGLQJ DQ\ FRQGLMMR®&D RI HYH WHGH QWD

&KDSWHUVWV? RIQLGAHYDGD 5SHYLVHG 6WDWXWHY GR QRW

WKH GXW\ WR H[HUFLVH UHDVRQDEOH FIDWMH WR SURWHFW

6XPPDU\ - XGJPHQW LV DSSURSULDWH DV D PELC
W LV XQGLVSXWHG WKDW WKH DOOHJHG GHILFLHQFL

EHHQ GLVFRYHUHG E\ DQ LQVSHFWLRQ ZHUH RSHQ DQG

OLDR KDG QRWLFH RI WKHP DW WKH WLPH 30DLQWLI
'"HIHQGDQWYV DW WKH WLPH RI WKH VDOH

2Q $XIXVW 7.15 VXEPLWWHG LWV 6HOO

NQRZQ FRQGLWLRQV RI WKH 6XEMHFW 3URSHUW\ 7.15 G

LOQVWDOOHG ZLWKLQ PROQWKY "~ DQG IXUWKHU WKDW

YLVLWHG WKH SURSHUW\ ~ 30DLQWLII zDV DOVR DZDUH

FRQGXFWHG E\ WKH 6HOOHUYV 3KDQG\PDQ" DV GLVFORYV

GLVFORVHG WKDW LW ZDV DZDUH Rl LVVXHV ZLWK

FRQVWUXFWLRQ PRGLILFDWLRQ DOWHUDWLRQV RU UHS

2Q $XJIXVW WKURXJK WKH RULJLQDO

GLOLIJHQFH DOWKRXJK VKH KDG D ULJKW WR FRQGXFW L

'XULQJ VXFK 3HULRG %X\HU VKDOO KDYH WK

DO HOHFWULFDO SOXPELQJ KH
HU OO VHSWLF RO
RSHUW\VRVHPV WK JK
KHU DOV LIRH)®D S U

I

SR v
URX OLFHQVHG DQG E
RIH

6HFWLRQ ,, % OLVWV WKH GLVFORVXUHYV

H

H QROQLWSBWBWEWQYHRI DOO VWUXFW
D

SD VXUYH\ VTXD
R

3ODLQWLII GLG QRW LQVSHFW WKH 6XEMHFW 3URSHUW\

UHDVRIQDEBOMHV=KX FDQFHOOHG WKH RULJLQDO 53% (
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KHU ILQDQFLQJ XQUHODWHG WR WKH 6HOOHUYV 'LVFORYV

WKH LQVSHFWLRQV ZKLFK LQFOXGHG KHU LQLWLDOLQJ \

53% OV =KX LQIRUPHG KHU DJHQW WR ZDLYH DOO

LQV

NQRZOHGJH RI WKH 6HOOHUYV 'LVFORVXUHV IURP $XJXVW

&2( WR WDQXD OV =KX VWLOO QHYHU GLG DQ\ SURI

DV D QRQ U 9 RUHFDEHIMH
DJUHHG WR SD\ UHQW LQ WKH DPRXQW RI SHU PR

GRZQ DQ DGGLWLRQDO

SURSHUW\ PDQDJHU IRU WK RXH & CH@EW H@® X5 B BADR
=KX ODWHU FKDQJHG WKH SXUFKDVHU WR 30DLQWLII

OV =KX DJUHHG WKDW VKH ZDV QRW UHO\LC
%URNHUV RU %URWHYNX DIJHBWG WR SXUFKDVH WKH
ZLWKRXW DQ\ UHSUHVHQ@WRW\ ROKXRAD Z DG DPVOL AW D L
WKHLU DJHQWYV IRU D GHIHFWV LQ WKH 3URSHUW\

HVV
G K|

WA K

N

PV

ZDON WKURXJKV RV LLXKUSBNVWXRBE® IXOO UHVSRQVLELOLMW

WHVWYV ZDON WKURXJKV LQVSHFWLRQV Q0 Q) HWVWHDQW K 9

OLDELOLW\ ZDV OLPLWHG XQGHU DQ\ DQG DOO FL
FRPPLVVLRQ IHH UHFHLYHG LQ WKH WUDQVDFWLRQ

$V WR WKH ZDLYHUV 3DUDJUDSK @9C°5R$ \MKSU
SURYLGHG

UF)

HR)

W LV VWURQJO\ UHFRPPHQGHG WKDW %X\HU U
SURIHVVLRQDOV WR FRIQ®XRKW. QWOSHHFEMR® QAW C
FRPSOHWHG DQG UHTXHVWHG UHSDLUV DUH QRMW
WKH 'XHQEBL3HULRG %X\HU LV GHHPHG WR KD®
ULJKW WR WKDW LQVSHFWLRQ DQG 6HOOHU |V C
UHSDLUV WWDRQ LDRS®IG KDYH UHDVRQDEO\ LGH
EHHQ FRQGXFWHG H[FHSW DV RWKHUZLVH SURYL

1HYHUWKHOHVVY 0V =KX ZDLYHG KHU LQVSHFWRREBIHO

UHLQIRUFHG IXUWKHU E\ DFWXDOO\ R%I3W L DIOL Q=K R HJ vV W

WKH HQHUJ\ DXGLW SHVW LQVSHFWLRQ URRI LQVSHFW

LQVSHFWLRQ VRLO LQVSHFWLRKHUBEEG UYWUXKkXVZX0DDOH

3DJH R
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'"HIHQGDQWYV IRU WKH FRVW RI DOO UHSDLUV WKDW LQVS

FRQGXFAMKHG53% DQ®B3BEHFOHDUO\ LQGLFDWHG WKDW

SURSHUW\ 3$6 ,6 :+(5( ,6 ZLWKRXW DQ\ UHSUHVHQWDWLR

$GGLWLRQDOO\ 0OV =KX DOVR DJUHHG WKDW

UHVSRQVLELOLW\ WR DVVLVW LQ WKH SD\PHQW RI DQ
SURSHUW\ ZKLFK PD\ KDYH EHHQ UHYHDOHG E\ WKH DI
6HOOHU RU UHTXHVWHG E\ RQH SDUW\ °~ 3DUDJUDSK

6LQFH OU OLDR OV =KX DQG RU 30DLC(
SXUFKDVH RI DSSUR[LPDWHO\ WZHQW\ UHVLGHQWLDO
OU OLDR ZHUH LQYROYHG ZLWK WKH SXUFKDVH RI DW

OU OLDR XQGHUVWRRG WKH LPSRUWDQFH WR Fl

GXH GLOLJHQFH
30DLQWLII ZDV D VRSKLVWLFDWHG EX\HU DZD
$W DOO WLPHV UHOHYDQW SULRU WR WKH SX
LQVSHFW WKH HQWLUH SURSHUW\ DQG FRQGXFW QRQ
3ULRU WR WKH SXUFKDVH OU OLDR ZDV DZDU

WKDW EX\HU UHWDLQ OLFHQVHG 1HYDGD SURIHVVLRQDOV

30DLQWLII zDV DOVR DZDUH RI WKH ODQJXDJ

OLPLWHG SRWHQWLDO GDPDJHV WKDW FRXOG KDYH EHHQ

$V WR WKH 53%$ 0OU OLDR DJUHHG WKDW DOO

XQGHUVWDQGDEOH DQG LW ZDV D VWDQGDUG DJUHHPHC

SXUFKDVLQJ WKH RWKHU SURSHUWLHYV LQ &0DUN &RXQW)

2Q RU DERXW $XJXVW OU OLDR LQVSH

OU OLDR IQRAXHE8 ZLWK WKH 3URSHUW\ WKDW ZHUH QRW X

DQG HOHFWULFDO LVVXHYV

OU OLDR DFNQRZOHGJHG WKHUH ZDV DQ LVVXH

7KH 6HFRQG $PHQGHG &RPSODLQW UHIHUHQFHV *)&, DW 3DU

DJL

Rl WKH SOHDGLQJ VLQFH OU OLDR UHTXHVWHG 7.15 WR LQVWDO
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ZHOO DV BRENVWBWBRN
OU OLDR QRWHG WKDW WKHUH ZHUH FUDFNYV

1 Q

LQ WKH FRQFUHWH IRXQGDWLRQ ZKLFK ZHUH RSHQ DQG

OU OLDR DGPLWWHG WKDW KH FRXOG DOVR
LQVSHFWLRQ

OU OLDR DGPLWWHG WKDW KH FRXOG KDYH IROC

653') WKDW LQFOXGHG WKH +9%& DQG WKH SHUPLWYV

6LPLODUO\ OU OLDR VKRXOG KDYH FRQWDFWHG

RI KLV GXH GLOLJHQFH
30DLQWLII ZDV DOVR RQ QRWLFH RI WKH SRW
PROG LQVSHFWLRQ

HQ

'"HVSLWH DFWXDO NQRZOHGJH RI WKHVH LVVXH

SURIHVVLRQDO LQVSHFWLRQ GRQH
)LQDOO\ 30DLQWLII ZDV DOVR DFXWHO\ DZD
SURWHEFW LWVHOI E\ JHWWLQJ DQ LQVSHFWLRQ
30DLQWLII DVVXPHG WKH ULVN RI IDLOLQJ WR
7KH DOOHJHG GHIHFWV LGHQWLILHG E\ ERWK
DW WKH WLPH RI WKH RULJLQDO SXUFKDVH DV WKH\ Z

UH

HI
SDI
HUF

30DLQWLII IDLOHG WR GLITHUHQWLDWH EHWZHHQ

SURSHUW\ ZIGLODW LDQRZWKIRVH DIWHUZDUGYV

1R GLVSXWH H[LVWV WKDW 7.15 GLG QRW QH
GRQH WR WKH 3URSHUW\

30DLQWLII KDV DOzZD\V EHHQ WU\LQJ WR OHD

HG

VvV H

UHSDLUV OLVWHG E\ 3ODLQWLIITV H[SHUW 7KLV LOOXV

XQGHUO\LQJ FRQGLWLRQV ZLWK WKH 3URSHUW\
ORUHRYHU 30DLQWLII GRHV QRW SURYLGH D

UHSRUW RU WKLV OLWLJDWLRQ 7KLV LOOXVWUDWHYV

KDV GRQH QRWKLQJ WR FRUUHFW WKH DOOHJHGO\ GH

3DJH R

Q\ ¢

ILF




0,&+3$(/%/(( 3 &

( 65+$5%%59(18(68,7(
/$69(*$6 1(9%'$

+l

)$;

LW GRHV QRW WHOO SURVSHFWLYH WHQDQWY DERXW
OU OLDR DGPLWWHG WKDW PXOWLSOH WKLUG
SURSHUW\

WK

30DLQWLII GLG QRW SUHVHQW DQ\ HYLGHQFH Ul

RWKHU WKDQ KLV SHUVRQDO EHOLHI DQG VSHFXODWL

OU OLDR DGPLWWHG WKDW KH KDV QR HYLGHQF

PRLVWXUH FRQGLWLRQV $GGLWLRQDOO\ KH DOVR DGP

NQHZ DERXW WKH DOOHJHG LVVXHV ZLWK WKH SOXPE
LI '"HIHQGDQWY NQHZ DERXW WKH DOOHJHG LVVXHV Z
+H DOVR UHFRJQL]JHG WKH GHILFLHQF\ LQ 30DLQWLIIY
FRQGLWLRQV SULRU WR ZKHQ 7.15 RZQHG WKH 3URSH!U

OU OLDR DOVR UHFRJQL]JHG WKDW D \HDU R
QRWVFBXE\ '"HIHQGDQWYV

7KH )OLSSLQJ )XQG KDG QRWKLQJ WR GR ZL
3URSHUW\

30DLQWLII DGPLWWHGO\ DPSOLILHG LWV DOC
WUHEOHG WKH GDPDJHV DQG KDYH UXQ XS HJUHJLRX

DUH XQGLVSXWHG IDFWV WKDW SURYH DEXVH RI SUREF

WKH 3URSHUW\ DQG 30DLQWLIIYfVY ZDLYHUVY UHODWHG

WV K

DQG SXUFKDVHG WKH SURSHUW\ 3DV LV’ 7KLV VKRZV

SURIHVVQRBDEOWLRQ GRQH W VKRZV WKH EHKDYLRU
3O0DLQWLII ZDV HQFRXUDJHG WR LQVSHFW WK

\HDU ROG SURSHUW\ 7KHUH ZHUH VSHFLILF GLVFORVX

ZDV VWURQJO\ HQFRXUDJHG WR FRQGXFW WKH LQVSHFWL

7KLV LV D FDVH 30DLQWLII KDV QRW EHHQ G
5XOH QRMVD VKLHOG WKDW FDQ EH UDLVHG WF
VXPPDU\ MXGJPHQW ZLWKRXW HYHQ WKH VOLJK
RSSRVLQJ SDUW\ WKDW KLV RSSRVLWLRQ LV PHU
LWV SURWHFWLRQV PXVW GR VR LQ JRRG| ID
GHPRQVWUDWLQJ ZK\ KH FDQQRW UHVSRQG WR

3DJH R
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RWKHUZLVH UHTXLUHG E\ 5XOH H DQG KRZ ¢
UXOLQJ RQ WKH PRWLRQ ZLOO HQDEOH KLP E\ G
WR UHEXW WKH PRYDQW V VKRZLQJ RI WKH DEVH
IDFW :KHUH DV KHUH D SDUW\ IDLOV WR FDUU
| SRVWSRQHPHQW RI D UXOLQJ RQ D PRWLRQ
LV XQMXVWLILHG
6HBODNHULQN Y 2UWKRSYMEGLF $8VBFLDWHMHY :LOORXB
3RXOWU\ &R Y ORUWRQ 1RUZLFK 3URGWRWL U &HU
8 6 6 &W /| (G G

30DLQWLII IDLOHG WR DUWLEXODWH WKH DOOH
$GGLWLRQDOO\ 30DLQWLII DOUHDG\ RSSRVHG HQODUJLC
GLVFRYHU\ ZRXOG SUHMXGLFH LW LQGLFDWLQJ WKD
30DLQWLII ZRXOG ODUJHO\ UHVW _XSRQ WKH ILQGLQJ
WR (QODUJH 'LVFRYHU\ $OVR 30ODLQWLIITV FRXQVHOYV
KDG DGGLWLRQDO GLVFXVVLRQV ZLWK 30DLQWLIITV H[SH
SURIIHU DQ\ DGGLWLRQDO RSLQLR@MMWWSR FRXQWHU WKH C
$V D PDWWHU RI ODZ 30DLQWLII LV SUHFOXGHG
EHFDXVH RI KHU IDLOXUH WR LQVSHFW 31RQGLVFORVXU
UHDO SURSHUW\ ZLOO QRW SURYLGH WKH EDVLV
ZKHQ SURSHUW\ LWOD/ROL®WRVK.Y 1-DFN ODWWKHZV
3 G ORUHRYHU 3>0@LDELOLW)\ IRU QRQGLV]
WKH EX\HU HLWKHU NQHZ RI RU FRXOG KDYH GL V/RHU
%DURQ ,QYV ,QF Y %RQQLH16YULQJV )DPL®\ @3
'HIHQGDQWY DOVR GR QRW KDYH OLDELOLW\
SDVLV’ ZLWKLQ WKH UHDFK RI WKH GLOLJHQ Vo oLANWOIW R
1HY DW 3 G DW 156 * FOHDUO\ SU

ZDUUDQW\ UHJDUGLQJ DQ\ FRQGLWLERQ RI UHWL
3 Rl 1HYDGD 5HYLVHG 6WDWXWHV GR QRW UHOLHY
H[HUFLVH UHDVRQDEOH FDUH WRDSURWHFW KLPVHOI

3DJH R
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3ODLQWLII ZDLYHG LWV FRPPRQ ODZ FODLPV RI C

RU LOWHEW.ROHPUHVHQWDWLRQ DQG RU XQMXVW HQU
FDUU\ WKH GXW\ WR LQVSHFW WKH SURSHUW\ DQG HQ
RI HYFURZ DQG WKH LQIRUPDWLRQ UHJDUGLQJ 3UR
JUHGHUISDD@BUD 5RVHQEHUJ /LYLQJ 7U Y ODF'RQBO
1HY

6XPPDU\ MXGJPHQW LV DSSURSULDWH XQGHU
WR GLVFORVH D GHIHFW LQ UHVLGHQWLDO SURSHUMW
s$>SD@VFULELQJ WR WKH WHUP uDZDUHY LWV SODLQ PH
QRW KDYH D GXW\ WR GLVFORVH D GHIHFW RU FRQG
UHVLGHQWLDO SURSHUW\ LQ DQ DGYHUVH PDQQHU
NQRZOHGJH RI WKDW GIHGOF¥RQRY FROGLWLRQ "1HY
DV 30DLQWLII FDQQRW GHPRQVWUDWH DQ RPLWWHG

LFE
V X
SHL

15¢

DQ
LW
LI

HQWLWOHG WR VXPPDU\ MXGG@PAMQW DV D PDWWHU RI ODZ

8QGHU 156 f¥ VHOOHU LV QRW UHTXLU
SURSHUW\ RI ZKLFK YK&VRQOQR W BDHE® U H 1HY
'HIHQGDQWY DUH HQWLWOHG WR 6XPPDU\ -XG

8QGHU 156 &KDSWHU &RQVWUXFWLYH )UDXG

HG
DQ
JPF

 QGXFHPHQW JUDXGXOHQW &RQFHDOPHQW %UHDF
156 )DLOXUH 7R 6XSHUYLVH ,QDGHTXDWH V
&RQVSLUDF\ %UHDFK 21 &RQWUDFW DQG %UHDFK

)DLU 'HDOLQJ®@ , W DOVR HOLPLQDWHYV WKH FDXVHV RI D

JUDXGXOHQW &RQYH\DQFH DQG $EXVH RI 3URF
(LIJKWK -XGLFLDO 'LVWULFW &RXUW 5XOH

HV\

RSSRVLQJ SDUW\ WR VHUYH DQG ILOH ZULWWHQ RSSRVL

PRWLRQ DQG RU MRLQGHU LV PHULWRULRXY DQG D F

RSSRVLWLRQ GRHV QRW UHOLHYH D SDUW\ RI LWV GXW\

6HBHHQMDPLQ Y )ULDV 7UDQVSRUVWBDWLRQ QHW 6\V X

3DJH R
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GLVSRVLWLRQ

7KH 2SSRVIHGWMRQ DIBGOHVY WKH ORWLRQYTV D
MXGJPHQW LQ IDYRU RI 'HIHQGDQWY RQ 30DLQWLI
&RQYH\DQFH JUDXGXOHQW &RQYH\DQFH &LYL

$GGLWLRQDOO\ 30DLQWLII IDLOV WR SURYLGH DQ\ P

U J X
Y
O &
H D C

DUJXPHQW IRU VXPPDU\ MXGJPHQW DV WR 30ODLQWLIIYV F

LV QR 2SSRVLWLRQ SURYLGHG WR WKRVH DUJXPHQW

vV P

WKRVH DUJXPHQWY DUH PHULWRULRXYVY DQG JUDQW WKH |

3XUVXDQW WR 1HYDGD 5XOH RI &LYLO 3URFH

G X1

SOHDGLQJ RU RWKHU SDSHU DQ DWWRUQH\ RU XQUHSUH

IRU DQ\ LPSURSHU SXUSRVH VXFK DV WR KDUDVV FD

XV F

FRVW RI OLWLIJDWLRQ WKH FODLPV DQG RWKHU OHJD(

QRQIULYRORXV DUJXPHQW IRU H[WHQGLQJ PRGLI\LQJ R

QHZ ODZ WKH IDFWXDO FRQWHQWLRQV KDYH HYL
FRQWHQWLRQV DUH ZDUUDQWHG RQ WKH HYLGHQFH R

G H(
U

s, DIWHU QRWLFH DQG D UHDVRQDEOH RSSRUW)

5XOH E KDV EHHQ YLRODWHG WKH FRXUW PD\ LPSRVH

ILUP RU SDUW\ WKDW YLRODWHG WKH UXOH RU LV
FLUFXPVWDQFHV D ODZ ILUP PXVW EH KHOG MRLQW
SDUWQHU DVVRFLDWB &RBHPSGR\HH ~ 1
32Q LWV RZQ WKH FRXUW PD\ RUGHU DQ DWYV
ZK\ FRQGXFW VSHFLILFDOO\ GHVFULEHG LQ,GVBW R UFGH
VDQFWLRQ LPSRVHG XQGHU WKLV UXOH PXVW EH OL
FRQGXFW RU FRPSDUDEOH FRQGXFW E\ RWKHUV VL
QRQPRQHWDU\ GLUHFWLYHV DQ RUGHU WR SD\ D SH
ZDUUDQWHG IRU HIIHFWLYH GHWHUUHQFH DQ RUGHU
UHDVRQDEOH DWWRUQH\ IHHV DQG RWKHU H[SHQGHD
F

3DJH R
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5XOH SUHYHQWY D SDUW\ IURP EULQJLQJ D OD
LQFOXGHV KDUDVVPHQW FDXVLQJ XQQHFHVVDU\ GHO
RU PDNLQJ IULYRORXMW B@DLPE 1 5XOH VDQFWL

LPSRVHG IRU I[ULYRORKV@®@FWLRQYWUIUHKW &RXUW 3 G

$ IULYRORXV FODLP LV RQH WKDW LV SERWK EDV

FRPSHWHQW/HHQYDRDWQ Y %R\EH 3 G
7RZQVHQG Y +ROPDQ &RQYXOGWLQJ &RUSK &ROGHQ
'LVWULE &RUS Y %XUUYR&JKV &RUS WK &LU $

(DJ
GH'

ZKHWKHU D FODLP LV IULYRORXV LQYROYHV D WZR $SUR

ZKHWKHU WKH SOHDGLQJ LV 3ZHOO JURXQGHG LQ IDF
DUJXPHQW IRU WKH H[WHQVLRQ PRGLILFDWLRQ RU

W C
UH)

DWWRUQH\ PDGH D UHDVRQD®BOBH JPO® ERFSBWHQW L Q3 X&

$ VDQFWLRQ LPSRVHG IRU YLRODWLRQ RI 5XOH Vi

KD O

UHSHWLWLRQ RI VXFK FRQGXFW RU FRPSDUOBPOWH FRQGXF

JXUWKHUPRUH D FRXUW PD\ DZDUG DWWRUQH\VT
WKDW WKH FODLP ZDV EURXJKW RU PDLQWDLQHG ZLWKR
SDUWY 5(% 6787 T E ,Q RWKHU FDVHV D FRXUW PD
LW ILQGVY WKDW WKH RSSRVLQJ SDUW\ EURXJKW RU PDI
5RGULJXH] Y 3ULPDGRQ®DG&R I1& 1HY 37TKH FRXU\
FRRQOVUXH WKH SURYLVLRQV RI WKLY SDUDJUDSK LQ IDYR
VLWXDWEARKHIHYDGD /HILVODWXUH H[SODLQHG WKDW
>L@W LV WKH LQWHQW RI WKH /HIJILVODWXUH| WK
IHHV SXUVXDQW WR WKLV SDUDJUDSK DQG LPSR
5XO0OH RI WKH 1HYDGD 5XOHV RI &LYLO 3URFKFHG
VLWXDWLRQV WR SXQLVK IRU DQG GHWHU IULJYRC
GHIHQVHV EHFDXVH VXFK FODLPV DQG GHIHQVF
MXGLFLDO UHVRXUFHV KLQGHU WKH WLPHO\ U
FODLPVY DQG LQFUHDVH WKH FRVWV RI HQJDJ
SURYLGLQJ SURIHVVLRQDO VHUYLFHV WR WKH SX
,G 3% FODLP LV JURXQGOHVV LI pWKH DOOHJIJDWLRQV| LQ

FUHGLEOH HYLGBE@RHRIDW YW W4 HNEBEQYD 3 G

3DJH R
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TXRWHQWHUQ 8QLWHG 5HDOW\ GQF Y ,VIRROR

7KH RYHUZKHOPLQJ IDFWV DQG ODZ LOOXVWU
ILQGLQJV RI IDFW DUH LQFRUSRUDWHG E\ UHIHUHQEFH

30DLQWLIIfV FODLP LV FOHDUO\ IULYRORXYV
JURXQGHG LQ IDFW DQG LV ZDUUDQWHG E\ H[LVWLQJ
PRGLILFDWLRQ RU UHYHUVDO RI H[LVWLQJ ODZ" DQG
FODLRMUJPDQQHY DW 3 G DW 6DQFWLRQV

DQG LWV FRXQVHO ZKLFK LQFOXGHYVY DQ DZDUG DWWR

$OWHUQDWLYHO\ WKH HOHPHQWYVY RI DQ DEX

SXUSRVH E\ WKH GHIHQGDQWYV RWKHU WKDQ UHVROYL

WKH OHJDO SURFHVV QRW SURSHU LQ WKRH EDXOYD W& E

DW

OCLC

DU
UuQ
VH
QJ
WQ

1HY 3 G $EXVH RI SURFHVY FI

FULPLQDO SURBBRWLQ@JY S5HENVL 3 G
ZDQW RI SUREDEOH FDXVH DQG WHUPLQDWLRQ LQ

ID

SURFHHGLQJY DUH QRW QHFHVVDU\ HOHPHQWMWHYRG D &HSWH

SDWLQJ % XU Y 1H&XYOLDPV 3 G SHVWDWHPH

T FPW D 7KH PHUH ILOLQJ RI D FRPSODLQW LV I

RI SURFBIMDWW Y O0F&OPDVBKIS\S

8QGHU HLWKHU 5XOH SODLQWLII EURXJKW L

UHDV RIS 5(9 6737 T E 7KH RYHUZKHOPLQJ

WKDW 30DLQWLII EURXJKW RU PDLQWDLQHG WKLV FQ

DZDUG RI DWWRRGQH\VHIHHV3ULPDGR®®Q® &R /[/&HY
7TKH FRXUW LQWHQGV WR DZDUG WR WKH 'HIH

IDF
DL

QG

DWWRUIDOHMY DQG FRVWV LQFXUUHG IRU GHIH®GY QUDMRW\

OLPLWHG WR ZKDW VXIILFHV WR GHWHU UHSHWLWLR
VLPLODUO\ VLWXDWHG

%DVHG RQ WKH IRUHJRLQJ WKH &RXUW *5$176
&RXQWHUFODLP DQG *5$176 DWWRUQH\VY IHHV DQG F

3DJH R
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&LYLO 3URFHGXUH

7 ,6 +(5(%< 25'(5(" $'-8',&$7(" $1' '(&5(WKDW WKH

*5$17 ("

,7 6 )857+(5 25'(5(" $'-8',&%$7(" $1' '(&5((' WKDW

&RXQWHUPRWLRQ LQFOXGLQJ WKH 7HKLERXQIVH U PRI
HQGHG 2FWREHU 7KLV &RXUW ZLOO QRW DJUHH

,7 ,6 )857+(5 25'(5(" $'-8',&$7(" $1' '(&5(WKDW 'HI
DUH DZDUGHG DWWRUQH\VY IHHV'BIHR GRQYWV SBU VXD

VXSSRUW RG DIMWRVWH\TYV IHHVY DQG FRVWY ZLWKLQ

7 .6 )857+(5 25'(5(" $'-8',&%$7(' $1' '(&5(WKDW WKL

RUGHU UHODWHG WR WKH FODLPV DQG FRXQWHUFODL
FODLPV
7 ,6 )857+(5 25'(5(" $'-8,&$7(" $1' '(&5((WKDW
RXWVWDQGLQJ RU SHQGLQJ GLVFRYHU\ LV TXDVKHG D
7 ,6 )857+(5 25'(5(" $'-8",&$7('" $1' '(&5(WKDW DQ\
DQG RU FDOHQGDU FDOOV DUH YDFDWHG DV PRRW

BBEBBBBBBBB
7+( +21 $'5,%1
',675,&7 &2857

o

(o]
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DISTRICT COURT
CLARK COUNTY, NEVADA
W L A B Investment LLC, CASE NO: A-18-785917-C
Plaintiff(s)
DEPT. NO. Department 14
VS.

TKNR Inc, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Amended Order was served via the court’s electronic eFile system
all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 4/7/2021

Brinley Richeson bricheson@daynance.com
Steven Day sday@daynance.com
Michael Matthis matthis@mblnv.com
BENJAMIN CHILDS ben@benchilds.com

Nikita Burdick nburdick@burdicklawnv.com
Michael Lee mike@mblnv.com

Bradley Marx brad@marxfirm.com

Frank Miao frankmiao@yahoo.com
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via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 4/8/2021
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StevenL. Day, Esq.
Nevada Bar No.3708
DAY & NANCE

1060 Wigwam Parkway
Henderson, NV 89074
Tel. (702) 309-3333
Fax (702) 309-1085

[sday@daynance.con}

Attorneys for Plaintiff

Electronically Filed
4/26/2021 4.08 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

W L A B INVESTMENT, LLC,

Plaintiff,

TKNR, INC., a California Corporation, and
CHI ON WONG aka CHI KUEN WONG, an
individual, and KENNY ZHONG LIN, aka KEN
ZHONG LIN aka KENNETH ZHONG LIN aka
WHONG K. LIN aka CHONG KENNY LIN aka
ZHONG LIN, an individual, and LIWE HELEN
CHEN aka HELEN CHEN, an individual and
YAN QIU ZHANG, an individual and
INVESTPRO LLC dba INVESTPRO REALTY, ¢
Nevada Limited Liability Company, and MAN
CHAU CHENG, an individual, and JOY CE A.
NICKRANDT, an individual, and INVESTPRO
INVESTMENTS LLC, a Nevada Limited
Liability Company, and INVESTPRO
MANAGER LLC, a Nevada Limited Liability
Company and JOYCE A. NICKDRANDT, an
indiv idual and does 1 through 15 androe
corporation |-XXX,

Case N0:A-18-78591F+C
Dept No: 14

NOTICE OF APPEAL

Defendants.

NOTICE IS HEREBY GIVEN that Plaintiff WLAB INVESTMENT, LLC, hereby

appeals to the Supreme Court of Nevada from tre certain Amended Order Granting

Case Number: A-18-785917-C
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StevenL. Day, Esq.
Nevada Bar No.3708
DAY & NANCE

1060 Wigwam Parkway
Henderson, NV 89074
Tel. (702) 309-3333
Fax (702) 309-1085

[sday@daynance.con}

Attorneys for Plaintiff

Electronically Filed
4/26/2021 4.08 PM
Steven D. Grierson
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

W L A B INVESTMENT, LLC,

Plaintiff,

TKNR, INC., a California Corporation, and
CHI ON WONG aka CHI KUEN WONG, an
individual, and KENNY ZHONG LIN, aka KEN
ZHONG LIN aka KENNETH ZHONG LIN aka
WHONG K. LIN aka CHONG KENNY LIN aka
ZHONG LIN, an individual, and LIWE HELEN
CHEN aka HELEN CHEN, an individual and
YAN QIU ZHANG, an individual and
INVESTPRO LLC dba INVESTPRO REALTY, ¢
Nevada Limited Liability Company, and MAN
CHAU CHENG, an individual, and JOY CE A.
NICKRANDT, an individual, and INVESTPRO
INVESTMENTS LLC, a Nevada Limited
Liability Company, and INVESTPRO
MANAGER LLC, a Nevada Limited Liability
Company and JOYCE A. NICKDRANDT, an
indiv idual and does 1 through 15 androe
corporation |-XXX,

Case N0:A-18-78591F+C
Dept No: 14

CASE APPEAL STATEMENT

Defendants.

1. Name of appellant filing this case appeal statement:. WLAB INVESTMENT,

LLC.

Case Number: A-18-785917-C
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Electronically Filed
4/30/2021 11:05 AM
Steven D. Grierson

MICHAEL B. LEE, ESQ. (NSB 10122) CLERK OF THE COURT

MICHAEL MATTHIS, ESQ. (NSB 14582)
MICHAEL B. LEE, P.C.

1820 E. Sahara Avenue, Suite 110

Las Vegas, Nevada 89104

Telephone:  (702) 477.7030
Facsimile:  (702) 477.0096
mike@mblnv.com

Attorneys for Defendants

IN THE EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

W L AB INVESTMENT, LLC, CASE NO.: A-18-78591¢C
DEPT. NO.: XIV

Plaintiff,
DEFENDANTS’ OPPOSITION TO

VS. PLAINTIFF 'S MOTION FOR
RECONSIDERATION

TKNR INC., a California Corporation, ar|d
CHI ON WONG aka CHI KUENWONG, an
individual, and KENNY ZHONG LIN, aka
KEN ZHONG LIN aka KENNETH ZHONG
LIN aka WHONG K. LIN aka CHONG
KENNY LIN aka ZHONG LIN, an individal,
and LIWE HELEN CHEN aka HELEN
CHEN, an individuand YAN QIU ZHANG,
an individual, andINVESTPRO LLC dba
INVESTPRO REALTY, a Nevada Limad
Liabilty Company, and MAN CHAU
CHENG, an individual, andJOYCE A.
NICKRANDT, an individual, ang
INVESTPRO INVESTMENTS LLC, a
Nevada Limited Liability Company, and
INVESTPRO MANAGER LLC, a Nevad
Limited Liability Compary and JOYCE A.
NICKRANDT, an individual and Does 1
through 15 andRoe Corporation | - XXX,

Defendants.

DefendantsTKNR INC. (*TKNR”), CHI ON WONG (“WONG”), KENNY ZHONG
LIN (“LIN"), LIWE HELEN CHEN (“CHEN"), YAN QIU ZHANG (“ZHANG”), INVESTPRO
LLC (“INVESTPRO”), MAN CHAU CHENG (“CHENG”), JOYCE A. NICKRNDT
(“NICKRANDT”), INVESTPRO INVESTMENTS, LLC(“Investments”), and INVESTPRO
MANAGER LLC (hereinafter collectrely referred to as thtbefendants”) by andthroughtheir
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counsel of record, Mitael B. Lee, P.Chereby fileghis Opposition (Oppasition”) to Plaintiff s
Motion to Recasder (“Motion”). This Oppositionis madeon the following Memandum of
Points and Authorities, any affidavits, declaratie or exhbits attached heretand any oral
arguments accepted at the time of tearing of this matterPlaintff W L A B INVESTMENT,
LLC is hereinafter referred tas“Plaintiff” or “WLAB”.

MEMORANDUM OF POINTS AND AUTHORITIES

l. INTRODUCTION

A. Overview

The Motion should be denied for both procedural and factual concerns. First,tibe Mo

was filed 16 days after the Notice of Entry of Order Granbe¢endantsMotion for Summary
Judgment, whih is untimely pursuanto Eighth Judicial Digict Coutt Rule (“EDCR") § 2.24(b)
and mustnot be considered. Secon@laintiff has filed a notice of appeal in this matte
divesing the district court of jurisdiction in this matter. Finally, the Motion reliesrely on
Mr. Miao’'s affidavit to contradict orefute the facts he admitted to in his owdeposition

testimony, which is inappropriate and sserates theyspose of summary judgment.

D
—_

To the exént, the Motion argues that exhibits should have been authenticated, that is

nothing more thamarmless erro, which Defendants haweorrectedthroughthe Declaration of
Mr. Kenny Lin. Additionally the agument lacks merit as Plainsffdisclosed some of th
documents that they argue were not authenticated.

B. Statement of Facts

The following fads are taken from th&=indings of Fact portion of the Order Granting
Defendats’ Motion for Summary Judgment, or in the alternative, Partial Summary Judg
(“Order); however for length and clarity, the citations to Mr. Migodeposition have bee
removedfrom the below recitation

1. First Residential Purchase Agreementand Waiver of Inspections
Contractual Broker Limitations

The Property (defimg as 2132 Houston Dre, Las Vegas, NV 89104yas originally

()

ment

constructed in 1954. On or about August 11, 2017, Marie Zhu (“Zhu”), the original parchas

Page 2 of 22
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executed a residential purchase agreement (“RPA”) for the Propertfr8eeat 1 1. At all
times relevant, Ms. Zhu and Mr. Miao, the managing member of Plaintiff, were sophist
buyers related to “property management, property acquisition, and property maintenanc

The purchase price for the property was $200,000. Id.

Through the RPAMSs. Zhuwaived her due dilgence, althougkhe had a right to conduc

inspections:
During such Period, Buyer dhdave theright to conduct, non-
invasivehon-destructive mspectionsof all structural, roéing,
mechanical, eldrical, plumbing, heating/air conditioning,
water/well/septic, pool/spa, survey, square footage,asydothe
propertyor systems, throughckensedand bonded ontractorsor
other quafied professioals.

Id. at 1 2.

Ms. Zhudid not cancethe contract related to anysiges withthe Poperty. Id. at T 3.
Under Paragraph 7(@f the RPAMs. Zhuwaivedthe Due Diligence conditia. Id. at 4. Under
Paagrap 7(D) of the RPAIt provided:

It is drongly recommended that Ber retain licensed Nevada
professionals to conduct inspemis If any inspection isnot
completed andequested repairs are mielivered © Seller wihin
the Due Diigene Period,Buyer is deemed to hawsaived the
right to that inspectionand Seller's liability for the cost of all

repairs that inspection would haveasonablyidertified had it
been conducted, except as otherwise provided by law.

Ms. Zhu waived any liability of Defendarg for the cost of b repairs that ingection
would havereasmably identified had it been conducteld. at 5. Ms. Zhualso waivedthe
energy audit, pest inspection, roof inspection, septic lid removal inspectieohanical
inspecton, sol inspection, andtructral inspetion. Id.

Under Paragaph 7€), it was Ms. Zhus responsibility to ingect the Property sufficiently
as to sasfy her ue. Id. at § 6. Additionally, Wongl.in, Chen Zhang, Cheng, andickrand
(collectively, “Brokers or “Broker Defendant9 had “no respnsibility to assist in thegyment
of any epair, correcton ordefered maintenance on the Property whichy have been reveale

by the above inspections, agreed upon by the BarygSeller or requésed by one party.id.

Page 3 of 22
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On August 2, 2017, TKNR subtted its Seller Diglosures itnely indicating al known
conditions of the Subjed®roperty. Plaintiff's Disclosureld. at § 7. In fact, TKNR disclosed
that “3 units has(sic) brand new AC insalled within 3 months,” andurther that the “owner
never regledin thepropery andnever visied the property.td. It also disclosed thahe minor
renovations, such as painting, was conducted by the Selleasd/man” as discloseth the
Seller's Disclosures. Id. Seller also disclosed that it hatbne construction, modifton,
aterations or repairs withoupermis. Id. Despite these disclosuresakitiff chose not to have ¢
professional inspe the Sulgct Property, request atdnal information andor canduct any
reasonable inquires. Id.

2. Second ResidentiaPurchase Agreemenaind Waiver of Inspections
Contractual Brokr Limitations

On or before September 5, 2017, Ms. Zhad issueselated to the financindgpr the
Propertybecause oén appraisal.ChenMs. Zhuemail Assud, Ms. Chen confirmed thaMs.
Zhuwould do a new purchase agmeent andwould agree to py the diffeence in an appisal
with a lower value than the purchase price,\@at/e inspections:

Please note that seller agree the rest of termhseguest tadd the
bdow term on tle contract:

"Buyer agree to pay the difference in cash if appraisal come in
lower than purchase price, not to exceed purchase prig20ifk"

| just send you the docs, please review sigth if you are agree.
Thank you!

(Per buyer's request wil waive licensed hane inspector to do

the home inspection)

Id. at 7 8

On the sara day Ms. Zhuand TKNR agreed to AddelumNo. 1 to cancellle RPA
dated August 11, 2017Addendum No. 1,and entered imh a nev Residentdl Purchase
Agreement dated &ptember 5, 2017 ("2 RPA’). Id. at 1 9 As before, the overall purchas
price for the Property was $200,000, Wds. Zhu changedhe contingency for thdoan to
$150,000 with earnest money depasit$500and a balance of $49,500 odeat the clge of
escrow {(COFE or “Closing”). Id The COE was set for September 22, 2017. Id
1111

Page 4 of 22
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Notably, although Ms. Zhu had not initialed theFalure to Cancel or Resolve
Objections provision in the RPAshe initialed the corresponding praeisin the 29 RPA. Id.at
1 10. This was casigent with Ms. Zhus instructiors to Ms. Chenld. This is he second time
that Ms Zhu waivel inspections for the Property despite the language in th&RRA that
strongly advised to get an inspection done. Id.

As noted,Ms. Zhuwaived any mspections related to the purchase of trapértyin the
2" RPA Id. at ] 11. AthoughMs. Zhu had actual knoveldge of the Sellés Disclosures and
the Partes agreed to ¢éand the ©E toJanuary 5, 2018Is. Zhustill never did any mfessional
inspectionsld. Instead sheput down araddtional $60,000 as a non-refurfala deposit to the
TNKR. Id. Moreover, she also agreanlfiay renin the amount of $650 per month for one of the
units, and to also pay the propty marager$800 for the tenant placent fee.ld. Through
Addendum 2 totte 29 RPA, Ms. Zhu later changed the purchaselaintiff. Id.

3. Depasition of Plaintiff's Person Most Kowledgeable — MriMiao

Since 2008Mr. Miao, Ms. Zhu, and/or Plaintiff have been involved in the puehaf
appoximately twenty properties. lét § 12 In Clark County alone, Ms. Zhu amdr. Miao
were involved with the purchase of at least eight rental properties starting inl@0Flaintiff
understands the importee of reading cordcts.Id. at § 13. Mr. Mao specified that he
understands the needs to check public records when conducting his due diligeat§. 1d.

Plaintiff was a sophisticated buywho understands the necessity of getting properties itespe

O

Id. at § 15.

4, Reqguirement to Inspect was Known

The terms of the RPwere clear to Plaintiffid. at § 16. As to Paragraph 7(A), Mr. Miao
specified that he betived that his inspection and convémas with the tenant constitutete
actions necessary to ded¢he Prpertyas satifactay for Plaintiff s purchasdd. at  17. At all
times relevant prior to the purchase of the Property, Plaintiff had accesspért the entire
property and conduct ndnvasive, nordestructive inspectiondd. at § 18. Prior to the
purchase, Mr. Miao waalways aware that the Seller “stronggcommended that buyer retain

licensed Nevada professionals to conduct ingpest Id. at § 19. Plaintiff was also aware of

Page 5 of 22
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the language in the RPA under Paragraph (@) limited potential @mages that could hayv
been discovered by an inspectitah. at  20. Finally, as to the RPA, Mr. Miao agreed that

e

all

the terms in it were conspicuous and understandable, and it was a standard agreement simila

the other agreements he had used in purchasing the other properties in Clark County, Ne
atf 21.

5. Mr. Miao does Inspections for Plaintiff Although he is not a Licens
Bonded Professional Inspector

As to all the properties purchased by Plaintiff, Mr. Miao always does the inspection

does not believe a professional inspection is necessargt B2. Based on his own belief, h

does not believe that a professional inspection is necessary fotenaltit residential properties

Id. Notably, he does ndtaveany professional license related to being a general contra

vada.

sed,

S an(

D.

ctor,

inspector, appraiser, or project manager.adf 23. Mr. Miao has never hired a professional

inspector in Clark County, so he does not actually know what a professional inspection

woul

encompass here. ldt § 24. The main reason Plaintiff does not use a professional inspector is

because of the codd. at 25

On or about August 10, 2017, Mr. Miao did an inspection of the Propertgt d26

During that time, he admitted thlaé noticed some issues with the Property that were not up to

code, finishing issues, GFCI outletnd electrical issuesd. Similarly, he also specified that

there was an issue with exposed electrical in Unit Catl|.27. He also noted that there cou

have been a potential asbestos issue as MellAdditionally, Mr. Miao noted that there were

cracks in the ceramic floor tileand he was aware of visible cracks in the concrete founda
which were open and obviousl. at  28. Mr. Miao also admitted that he could also have s
the dryer vent during his inspection. k.9 29. As to those issues, Mr. Miao determined {
they were the only issues that TKNR needed to fix after his inspectiat.i@0.

Moreover, Mr. Miao received the SRPDF prior to the purchase of the Prolkeray f

31. As to SRPDF, Plaintiff was aware that TKNR was an investor who had not resided

d

tion,
een

hat

in th

Property, and there were issues with the heating systmubng systems, and that there was

work done without penits. Id. at31. Similarly, it was aware that the Property was 63 years
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at that timeand all the work was done by a handyman other than the HVAC installati@n I
31. Despite these disclosures, Mr. Miao never followedduat 2. HoweverMr. Miao also
admitted that he could have followed up on the issues identified in the SRRDRcluded the
HVAC and the permitsid. at  33. Similarly, Mr. Miao was aware that he should h
contacted the local building department as part of his due diligehee T 34.

Plaintiff was also on notice of the potential for mold and the requirement to get a

inspectionld. at{ 35. Despite actual knowledge of these issues, Plaintiff did not elect to h

professional inspection done. ldt § 36 Finally, Plaintiff was also acutely aware of the

requirement of Nevada law to protect itself by getting an inspedtiomt § 37. Ultimately,

Plaintiff assumed the risk of failing to exercise reasonable care to protectdsaif{ 38.

ave

molc

ave

6. No Dispute a Professional Inspection Could Have Revealed the Alleged

Issues

The alleged defects identified by both patiexperts could have been discovered at

the

time of the original purchase. As to the ability to inspect, Mr. Miao admitted that he had acce

to the entire building. Idat  39. He had access to the attic and looked at it. M. Miao

admitted that Plaintiff's expert examined the same areas that hé&ddidNotably, Plaintiff's

expert did not do any destructive testing, so the expertesa was exactly the same as Mr.

Miao’s original inspectionld. at  40. Mr. Miao admitted that Plaintiff's expes inspection of

the HVAC and the plumbing systemould have been the same as his in 20d.7at 1 41 Mr.

Miao also admitted that the pictures attached to Plaintiff's expert report were areas that he col

hawe inspected in 201Td. at 42

Additionally, Mr. Miao accompanied Defendants’ expert during his inspectiorat K.

43. As before, Mr. Miao had the same access to the Property in 2017 for the areas inspected

Defendants’ expert. Id Mr. Miao agreed with Defendants’ expert that the alleged condit
identified by Plaintiff's expert were “open and obvidu$d. at § 44. He also agreed with

Defendants’ expert’'s finding that there was no noticeable sagging in the roait 1d45.

ons

Incredibly, Mr. Miao also recognized the deficiency in Plaintiff's expert’s report that failed to

differentiate between conditions prior to when TKNR owned the Property, while it owned it, anc
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thoseafterwards|d. at § 46. This would have also included any issues with the dey¢rand
ducts, as he recognized that most rentals do not include washer / dryer units. Id

7. No Permits Required for Cosmetic Work by TKNR

No dispute exists that TKNR did not need permits for the interior work it had done to the

Property.ld. at § 47. Mr. Miao admittedo permitsare requiredor: painting, papering, tiling,

carpeting, cabiets, countertops, interior wall, floor or ceiling covering, and similar finish w

Id. Also, no permit was needed for: window replacement withoutttral change or alteration,

replace or repair the sink, faucet, countertops, shower walls, shower heads, rain gutters a
spouts, regroutingle, a hose bibportableheating appliances, portablentilation appliances,
portable cooling units, ahal portable evaporativeoolers installed in windows. Id.

8. Plaintiff does not Disclose Alleged Issue$mtential Tenants

Since the date it pahased the Property, Plaintiff has always been trying to leaseat.
1 48. According to Mr. Miao, the landlord must provide safe housing for the tefdnt
However, they have not done any of the repairs listed by Plaintiff's experiTHi illustrates
the lack of merit of Plaintif that there are underlying conditions with the Propelty.
Moreover, Plaintiff does not provide any notice to the tenants about its expert’'s report

litigation. Id. at § 49. This illustrates the lack of merit of Plaintiff's claims, proven that it

Drk.

nd dc

d.

or thi

has

done nothing to correct the allegedly deficient conditions that are clearly not so dangerous as

does not tell prospective tenants about thematld.50.

9. Squatters or Tenants could have Damaged the Property

Mr. Miao admitted that multiple third parties could have potentially damaged

the

Property.ld. at § 51. The Property has a historic problem with squatters during the time tha

Plaintiff ownedit. Id. He also admitted that tenants could have damaged the Property while the

were occupyig it. Id. This could also account for the cracking on the walls.Tidnants could
have also damaged the Property if they hit it with their cars. Id

10. No Evidence that Defendants Knew of Alleged Conditions

Plairtiff's case is based on speculatitvat Defendants knew about the alleged conditions

in the Property; however, Mr. Miao admitted that there is no evidence that shows Defe
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knew about themld. at § 52. The entire case is based on Mr. Miao’s personatf batid

speculationld. at  53. Mr. Miao admitted that he has no evidence Defendants knew about th

alleged moisture conditions. ldtf 54. Additionally, he also admitted that there is no evidence

that Defendants knew about the alleged issues with the plumbing systehte llso admitted

that he did not know if Defendants knew about the alleged issues with the duct work when the

owned the Property. Id.He also recognized the deficiency in Plaintiff’'s expert’s report that

failed to differentiate between conditions prior to when TKNR owned the Property, while it

owned it, and those afterwards. Id
Mr. Miao also recognized that a §8arold property could have issues that were I
caused by Defendantsl. at 55. This wuld have also included any issues with the dryer v
and ductsand when the duct became disconnected.REintiff did not identify any discovery
illustrating a genuine issue of material fact that Defendants knew of the alleged issues v
Property that they had not already disclosed on Seller’s Discto$dirat § 56. Notably, during
Mr. Miao’s due diligence period, he spoke with the tenants of the Properigt 1057 This
included a conversation with the lotgrm tenant of Unit A, who still resides in the Property|
this day. Id. At that time, the tenant reported being very happy with the Property and h

complaints.ld. In fact, the tenant reported still being very happy with the PropertyThis

not

ent

vith tl

ad nc

illustrates that there is no basis that Defendants should have been aware of any of ghe iss

when Mr. Miao, a selprofessed expert, did not even know about them following his inspec
Id.

11. No Basis for RICO and/or Related to Flipping Fund

tion.

The Flipping Fund had nothing to do with Plaintiff’'s decision to purchase the Property.

Id. at § B. He also admitted that he never received any pro forma, private placemen

information, calculations of profit and loss, capital contribution requirements, member sh
units, or any such information about the Flipping Fund. 1d

12. Plaintiff Admitted it Inflated its Cost of Repair

Initially, Mr. Miao contacted contractors to bid the potential cost of repair for

Property and determined that it would have been $102,873.00. Id. atHMob&ver, Plaintiff's
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expert opined that the cost of repaiowld have been $600,008ithough he did not provide a

itemized cost of repaidd. This illustrates that the bad faith purposdshis lawsuit were to

simply harass Defendantiel. Mr. Miao perjured himself in his Declaration in support of the

Opposition.Id. at § 60. He denied, under the penalty of perjury, that he never made an offer to

settle this matter for $10,00@. However, during his deposition he admitted that he did make

this offer. Id As noted in the Motion, this illustrates the ovelald faith of the litigation where

Plaintiff admittedly amplified its alleged damages by more than 6x, and then trebled the

damages, and have run up egregious attorneys’ fees for this frivolous &ttiomhese are
undisputed facts that prove abuse fgess as a matter of lad.

13. Allegation in the Second Amended Complaint

On November 23, 2020, Plaintiff filed its Second Amended Complaint (“SAC"atIf.
61. Based on the admissions of Mr. Miao and the waivers related to the RPA and theA2n
these allegations illustrate the overall frivolous nature of this action and why Rule 11 sar
are appropriatdd.
As to paragrapli31(a)of the SAC Mr. Miao admitted that the Seller's Disclosures ¢

disclose issues with the heating and cooling systems, the use of a handyman, and the

d RP

nctior

lid

lack

permits.ld. at § 62. Additionally, he specified that he noted issues with the electrical system an

items not up to code at the time that he did his inspection and/or that any issues w
electrical syeemwere “open and obvious” that a reasonable, professional inspection coulg

discovered in 20171ld. Despite these issues, Plaintiff chose not to have a profess

ith tk
hav

ional

inspection.ld. Incredibly, Mr. Miao admitted that he was the person who asked for TKNR to

instdl the GFCI outlets, so he was clearly aware of this issue asldielMoreover, Mr. Miao

specified that this was a condition that Plaintiff could have inspected at or before the time

originally purchased the Propertg. Notably, Mr. Miao admitted thatmevidence showed that

Defendants were aware of any of these isddes.

it ha

As to 31(b), Mr. Miao admitted that the Seller’s Disclosures did disclose issues with the

heating and cooling systems, the use of a handyman, the lack of permits, and issues with 1

sprinklers. 1d. at § 63. Additionally, he specified that he noted issues with the plumbing s\
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were “open and obvious” that a reasonable, professional inspection could have discovered |

2017.1d. Despite these issues, Plaintdhose not to have a professional insmectild.

Moreover, Mr. Miao specified that this was a condition that Plaintiff could have inspected

before the time it had originally purchased the PropertyNdtably, Mr. Miao admitted that no

evidence Bowed that Defendants were aware of any of thesesdsl.

at ol

As to 31(c), Mr. Miao admitted that the Seller’'s Disclosures did disclose the use of &

handyman, the lack of permits, and issues with the sprinkbbrat 9 64. Additionally, he

specified thahe noted issues with the sewer system were “open and obvious’rdsstomable,

professional inspection could have discovered in 2017 Didspite these issues, Plaintiff chose

not to have a professional inspection. Moreover, Mr. Miao specified that this was a condition

that Plaintiff could have inspected at or before the time it had originally purchased the Propert

Id. Notably, Mr. Miao admitted that no evidence showed that Defendants were aware of

these issuedd.

any

As to 31(d), Mr. Miao admitted that the Seller’s Disclosures did disclose issues with the

heating and cooling systems, the use of a handyman, and the lack of pktnaisy 65.

Additionally, he specified that he did his inspection and/or that any issues with the heatin:

sydem were “open and obvious” that a reasonable, professional inspection could
discovered in 20171ld. Despite these issues, Plaintiff chose not to have a profess
inspectionld. Moreover, Mr. Miao specified that this was a condition that Plaintiff could h
inspected at or before the time it had originally purchased the Projakertifotably, Mr. Miao
admitted that no evidence showed that Defendants were aware of any of thesédissues.
As to 31(e), Mr. Miao admitted that the Seller's Disclesudid disclose issues with th

heating and cooling systems, the use of a handyman, and the lack of pernais.JI66.

hav
ional

ave

e

Additionally, he specified that he noted issues with the heating and cooling system and items n

up to code at the time that he dits inspection and/or that any issues with the heating
cooling system were “open and obvious” that a reasonable, professional inspection cou
discovered in 2017. Id. Despite these issues, Plaintiff chose not to have a profess

inspectionld. Moreover, Mr. Miao specified that this was a condition that Plaintiff could h
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inspected at obefore the time it had originally pthased the Propertid. Notably, Mr. Miao

admitted that no evidence showed that Defendants were aware of anyedfsuesld.

As to 31(f), this allegation illustrates the prior knowledge that Plaintiff had before

purchasing the Property, and the overall emphasis on the failure to obtain a profe
inspection of the Property prior to purchasing it. Id. at.{ 67

As to 31(g), (k), Mr. Miao admitted Plaintiff executed the mold and moisture waiver

Ssion

and

understood its affirmative duty to have an inspection done prior to the purchase of the Propert

Id. at 1 68. He also admitted that that the Seller's Disclosures did disclose the us
handyman, installation of the cabinetry, bathrooms, and the lack of pddni&dditionally, he
specified that he personally inspected the attic and the dryer vent before Plaintiff purcha

Property.Id. Despite these issueBJaintiff chose not to have a professional inspection.

of

D

sed t
d.

Moreover, Mr. Miao specified that this was a condition that Plaintiff could have inspected at o

before the time it hadriginally purchased the Propertgd. Notably, Mr. Miao admitted that no

evidence showed that Defendants were aware of any of these issues. Id.
As to 31(h), Mr. Miao admitted that the Seller’s Disclosures did disclose issues wi

heating and cooling systems, the use of a handyman, and the lack of pernaits] 62. Mr

th the

Miao admitted that there was visible cracking on the foundation, walls, and the tiles that wer

open and obvious at the time that Plaintiff purchased the Property in[@01¥oreover, Mr.

Miao specified that this was a condition that Plaintiff cowdgiehinspected at or before the time

it had originally purchased the Propertyg. Notably, Mr. Miao admitted that no evidenc

showed that Defendants were aware of any of tlesseesid.

As to 31(i), this allegation illustrates the prior knowledge thiatinBff had before
purchasing the Property, and the overall emphasis on the failure to obtain a profe
inspection of the Property prior to purchasing it. Mr. Miao admittetl he should have followe
up related to the permit issue prior to Plafmiifirchasing the Property. ldt 70.

As to 31(j), Mr. Miao admitted that the Seller's Disclosures did disclose issues wit

heating and cooling systems, the use of a handyman, ankdkef permits.Id. at  71.

e

Ssion

h the

Additionally, he specified that he noted issues were “open and obvious” that a reasonabl
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professional inspection could have discovered in 26d.7 Mr. Miao agreed that there was no

noticeable sagging on the roof. IdDespite these issues,aRitiff chose not to have &

professional inspeion. Id. Moreover, Mr. Miao specified that this was a condition that Plaintiff

could have inspected at or before the time it had originally purchased the Property. Id. N

otabl

Mr. Miao admitted that no evidence sheavthat Defendants were aware of any of these issues.

Id.

As to 31(l), Mr. Miao admitted that the Seller's Disclosures did disclose issues with the

heating and cooling systems, the use of a handyman, and the lack of pernaits] k2. Mr.

Miao admitted that there was visible cracking on the foundation, walls, and the tiles that wer

open and obvious at the time that Plaintiff purchased the Property in [@801Moreover, Mr.

Miao specified that this was a condition that Plaintiff could have inspected at or before th

it had originally purchased the Propertyg. Notably, Mr. Miao admitted that no evidence

e tim

showed that Defendants were aware of any of these issues, and also admitted that squatters

tenants could have damaged the Property. Id.

14. No Rdiance on Broker Agents

As to the Brokers Ms. Zhu @reed that she was not relying upory aepesenations
madeby Brokersor Broker's ageh Id. at I 73. Ms. Zhu agreedo purchase the Proper\s-1S,
WHEREIS, without any representationsr warrantiesld. Ms. Zhuagreel to satisfyheiself, as
to the condition of the Property, pritw the close of escromd. Ms. Zhuwaived all claims
against Boker's or treir agents for (a) defts in the FPoperty. . . () fadorsrelatedto Ms. Zhu'’s
failure to canduct walkthroughs or inspectian Id. Ms. Zhu assumd full responsibility and
agreedo corductsuch tests, watkhroughs, inspectionsndresearchas shedeemednecessary.
Id. In any event, Broker's liabilityas limited, under any andll circumstages, to he amount
of that Broker's commission/fee received in the transaction. Id.

15. Mr. Miao Agreed with Defendants’ Expert

On November 17, 2020, Defendants’ expert, Neil D. Opfer, an Associate Professor o

Construction Management at UNLV and overqualified expert, conducted an inspection

of th

PropertyId. at § 74 At that time, as noted earlier, Mr. Miao walked the Property with Professor
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Opfer. Id. Mr. Miao agreed with Professor Opfer that the alleged conditions identifie
Plaintiff's alleged expert were open and obviolds at  75. Mr. Miaoalso agreed with

Professor Opfer that Plaintiff's expert did not do any destructive testing, so the same

d by

allege

conditions that the alleged expert noted, would have been made by an inspector at the time of

purchaseld. at  76. Additionally, Mr. Miao agreed with Professor Opfer that Plaintiff's alleg

ed

expert did “not recognize prior conditions in existence before any work took place by the

Defendants.” Idat{ 77.
I. DISCUSSION

The following Discussionis organized into fau(4) Parts. Part A sets fdh the legal
standrds related to the Motios’'requested relief Part B illusrates that there are procedur

issues that bar the court from granting the Motioart € explains thathe Motion reliessolely

on the affidavitof Mr. Miao to contradict his previous deposition testimony in an attempt to

createan issue of fact, which is impropePart D sets fdah that the lack of authentication of the

documents is harless eror and does not require reconsideratidPart Eesablishes that there

was no evidence in the record to support Plaistiflaims Part F requests sanctions for t
frivolous nature of the Motion. Finally, Part G providest the deadline to object to the awa
of atorneys’ fees has expirethd herebre should be issued in full to Defendants.

A. Legal Standards

1. Reconsideration

“No motions once heard and disposed of may be renewed in the same cause, nor
same matters therein embraced be reheard, unless by leave of the court granted upotr
therefor, after notice of such motion to the adverse pdrtseEDCR § 2.24(a). “A party
seeking reconsideration of a ruling of the court, other than any order that may be addre
motion pursuant to NRCP 50(b), 52(b), 59 or 60, must file a motion for such relief with
days after service oivritten notice of the order or judgment unless the time is shortene
enlarged by aler” Id. at § 2.24(b) (in pertinent part).
1111
1111
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2. Appeal Divests District Court of Jurisdiction

The timelyfiling of a notice of appedldivests the district court of jurisdiction to act and

vests jurisdictionin [the Supreme Court].'SeeMack-Manley v. Margy, 122 Nev. 849855,

1387 P.3d 525, 529 (2006) (quotiRgist v. Clark Cty. School District03 Nev. 686, 688, 747

P.2d 1380, 1382 (198)) “[W]hen an appeal is pedted, the district court is divested

jurisdiction to revisit issues that are pending before this court, fbatldistrict court retains

of

jurisdiction to enter orders on matters that are collateral to and independent from the appeal

order, i.e., matis that in no way affect the appeainerits.Id. at 855, 529-30.

3. Prior Deposition Testimony

“[A]ln admitting party is barred from denying that which it has already admitted. /D 7t

Partn. v Deters 893P.2d 361, 365 (Nev. 1995) (citing Wagner v. Carex Investigations &
Inc., 93 Nev. 627, 632, 572 P.2d 921, 924 (1977) (commenting on the application of N
Civ. Pro. 36). The general rule “is that a party cannot create an issue of fact by avita
contradicting his prior deposition testimony.” Kennedy v. Allied Mut. Ins. Co., 952 F.2d
266 (9th Cir. 1991) (citations omitted). “[I]f a party who has been examined at leng
deposition could raise an issue of fact simply by submitting an affidavit contradicting his
prior testimony, this would greatly diminish the utility of summary judgment as a procedu
screening out sham issues of fact.” (quotingFoster v. Arcata Associate372 F.2d 1453,
1462 (9th Cir.1985), cert. denied, 475 U.S. 1048, 106 S.Ct. 1267, 89 L.Ed.2d 576
(additional citations omitted)).

“[A] ‘genuine’ issue of material fact within the intendment of NRCP 56 may no
created by the conflicting sworn statementsghaf party aginst whom summary judgment wa

entered, and that it was permissible for the court to prefer one statement over the @

deciding a summary judgment motion.” See Bank of Las Vegas v. H@dpEsv. 585, 586, 445

P.2d 937, 938, 1968 Nev. LEXIS 414, 3 (Nev. 19@8)ng Aldabe v. Adams31 Nev. 280, 402
P.2d 34 (1965) A party’s conficting statementslo not create a genuine issue of material f

because Rule 56ontemplatesonflicts created by adversarie¢d. In circumstancesvhere the
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party is contradictingts own factual statemerthe courtis not required to accept the affidavit as

true. Id

B. The Motion should be Denied for Procedural Concerns

The Motion is untimely and should be denied for that reason. The Ndtieetry of the

Orderwas fled on March 31, 2021. However, the Motion was not filed until April 16, 2021,

two days after the deadline to file the Motion had ran.EH2€R § 2.24(b)party has 14 days

after Noticeof Entry of Order to file a motion to reconsider). Notably, Naice of Entry of

Orderwas filed electronicallyand Plaintiff is well aware form previousiefing in this matter

that thee is no longer an additional three days tacked on to filing deadlines that arise fron

documents served throudhe courts electronidiling system. Sedev. R. Civ. Pro. § 9(f)(2).
As suchthere is noxcuse for the late filing, and the Motion should not be considered.

Additionally, Plaintiff filed a noticeof appeal in this matter on April 26, 2021, appeali
the Order that is the bject of tre Motion's request for reconsideration. As such, this Honorz
Court has been divested of jurisdiction to rule on the MoeeMack-Manley v. Mangy, 122
Nev. 849,855, 1387 P.3d 525, 529-3@006) The Motion is clearly not collateral a
independent from the appealedd@rand thus cannot be considered by the cduhigatime. Id.

Therefore, bsed on the aforementioned procedural issues, the Motimtbe denied as
the court lacks jurisdictioto grant the Motion based on the untimealing of the Motion and
the timely filing of the notice of appeal.

C. Mr. Miao cannot Create an Issue of Fact througffidavit that Contradicts
his Prior Deposition Testmony

The Order that ighe subject of the Btion’s request for reconsideration includes

ng
able

=

numeous drect citations to the depositidastimony of Mr. Miao to establish that there is no

genuine of materiafact that would keep the court from granting Defendamf&tion for
Summary JudgmentSee Q@der, genaully. Plaintiff clearly understod that the depsition
testimony of Mr. Miaowas a substantial factor in the cosrtletermination to grant Defendant

Motion for Summary Judgmebecauseé’laintiff uses the firsthirty (30) pagesof the Motion to

contradictMr. Miao’s deposition testimgnthrougha subsequent affidavit signed by Mr. Miao.
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SeeMotion at pp. 1-30, and/otion at Ex. 1. Instead of bolstering its arguments by using the

depositiontestimony of Mr. Miao, Plaintiflattempts to completely mpre the undisputed facts
gatheredfrom Mr. Miads deposition testimony and tries to rewriteishory throughthe new
affidavit of Mr. Miao. However, the court haseviouslydetermined that it will not corder

affidavits from a party that contradicts thertyas own prior testimonyvhen déermining if there

is a genuine issue of material fact. S&mnedy v. Allied Mut. Ins. Co., 952 F.2d 262, 266 (9th

Cir. 1991) (citations omitted).

Here, the Motion provides no reasonable argurttetitthe couis deternmation to grant
summary judgment ls&d on the evideecpresentedvas in error. Inead, Plaintiff relies solely
on the self-serving testimony of Mr. MiaoApril 16, 2021 Affidawvt (attached as Exhibit 1 to the
Motion). Incredibly,Plaintiff doesnot even attempt to camouflagbe dele¢rious purpose of

Mr. Miao's affidavit as it quite literally goes linby line throughcourt's factual findings and

tries to contraitt / exphin away eachihding madethroughthe use of the affidavit. This is the

exact ype of conduct that the court foumno be disfavored ast would greatly diminish the
utility of summary judgment as a procedure for screening out sham issues of facterbedy,
952 F.2d at 266.

Similar to Hoopesthis court does not have to accept the averments in the affidawieas
and can disregrd any alleged is® of fact created by the affidavitecauseof the clear
contradictory nature of the affidavit to the previous deposition testinBegBank of Las Vegas

v. Hoopes 84 Nev. 585, 586, 445 P.2d 937, 938, 1968 Nev. LEXIS 414, 3 (Nev. 1968).

In

Hoopes the vcepresident of the bank signedsatisfaction of debt that was acknowledged by

the court,but later signean affidavit stating the debt was not pddl. The court determined

that it would not accept the affidavas true and would not disregard the prior satisfaction

of

delt. Id. The sameeasult should follow here as the April 16, 2021 affidavit is nothing more than

sdf-serving testimony of Mr. Miao to contradict arewrite the testimony he previoustave at

the time of his depdson under oath, for which he had every opportunity to review and cotrect a

the time of the depositn, andbr shortly thereafter Incredibly, Mr. Miao did make correction

[72)

following review of his deposition transcrigtowever, noe of the corrections we substantial
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in nature, nor was did it include any of tildormationincluded in Mr. Miaos new affidait,
illustrating the Motion and the new affidawte in bad faith and lack substance. Seerection
Sheet attached as Exhibit. A

Ultimately, the Mtion fails to address the deposition testimony of Mr. Miao that
court utilized in making its determination. Instead, Plaintiff tries to rewrite history thoug
April 16, 2021 affidavit of Mr. Miao that is in direct contention whfs previous depsition

testimony. Plaintiff cannot manifest its own alleged issuésnaterial fact tosurvive summary

judgment, which is exactly what the Motion intends to do.séeh, the Motion should be denied

in its entirety.

D. Lack of Authentication of Exhibits is Harmless B ror that does not Require
Reconsideration

“Any error, defect, irregularity or variance which does not affect substantial rights
be disregarded.” SeMev. Rev. Stat. § 178.598. The determination of whether an err

harmless depends evhetherit had a substantial and an injurious effect or influence . . See”

Tavares v. Statel 17 Nev. 725, 732, 30 P.3d 1128, 1132 (2001) (qudtotteakos v. U.S., 328

U.S. 750, 776 (1946)Here, any failure to authenticate the extsiand/or documents utilized b
the court in reaching its decision goant summary judgmentas a harmless m@r that can be
cured through the affidavit of Kenny Linhich is attached as ExhibB to this Opposition.
Additionally, certain documents used were actually produeed/or generatedy
Plaintiff, illustrating no real issue of authenticity of those documents. Speadl, those
documents include:
1. Exhibit B to Motion for Summary Judgme(itMSJ”) — RPA that was disclosed in
Plaintiff s 16.1 Early Case Conference Disclosures Exhijlpt 26 — 35.
2. Exhibit C to MSJ— Seller Disclosuresorm disclosed by IRintiff’'s 16.1 Early Case
Conference Disclosureg&xhibit 5, p. 36 — 40.
3. Exhibit M to MSJ — Ruintiff’s Calculation of Damages contained in Plaitgiff6.1
Early Case Conference Disclosyrasd all supplements thereto.

4. Exhibit N to MSJ — Plaitiff’s Answers to Kenny Lin’s Second Set of Interrogatorig

Page 18 of 22

the
h the

shall

or is




MICHAEL B.LEE, P.C.
1820E. SAHARA AVENUE, SUITE 110

LAS VEGAS, NEVADA 89104
TEL —(702)546-7055;FAX — (702)825-4734

© 00 ~N o o b~ w N

N RN N RN N N N NN R P R R R R R R R R
0 ~N o O N WO N B O O M ~N o 0O N W N =, O

Moreover, thecourts decision was tgely based ofthe deposition testimony of Mr.

Miao which does not carry any issues of authentication. As discussed above, Mr. Miao ha

everyopportunityto review his testimony and correct any statements in his ieposanscript

at the time of his deposition and shortly thereafter, but he chose not to. OnlhaRSX was

granteddid Plaintiff scramble to produce the competing affidavittamicting the admissions

made by Mr. Miao. As sich, any lack of authentication prior to the MSJ being grante
harmless error that is cured by the Affidavit of Kenny Liactied as Exhibit B

E. No Evidence in Record to Establish Plaintif s Claims

The Motion shouldbe denied becaud®aintiffs have failed to provide any evidenice

illustratethat Defendants knew of any alleged defects or conditiotiee Property that had to be

disclosed. Te lack of evidence is fatal to Plaint#fclims because discoveimas no closed and

d is

Plaintiff cannot bring any new evidence or discovery to try and support its claims. Additionally,

Plaintiff, throughMr. Miao, expressly admitted th&e should have followed up on the known

disclosedssues. As such, any failure to do so is not the fault of Defendants, but unequivocall

Plaintiff s fault. Moreover,it is undsputedthat all alleged defects were open and obvigus

conditions did not require disclosure by Defendants.

Here, the Motin is nothing more than aitempt to subvert théiscovery deadline and

introduce new evidence that is in direct contradiction to the evidence already in the recort

Specifically, Mr. Miads April 16, 2021 Afidavit is clearlya deleterious attempt by Plaintiff t¢
rewrite the facts of this case and muddy the waters to manifest anaégaet that does not
actually exist. Ultimatelythe discoveryin this matter has closed and all evidemteaecord
includingthe adnissions of facts contained in Mr. Miaoaffidavit estblished that there was n
basisfor Plaintiff s claimsto survive summary judgment.

F. Rule 11 Sanctions are Warranted

The Motion should be subject to Rule 11 sanctions for lack of any factiegal merit.
Under Rule 11, Plaintiff and its atteey havea duty to easure (1) “[the Motion] is not being
presented for any improper pase, such a®tharass, cause unnecessaryaglebr needlessly,

increase the cost of litigatig’ and, (2 “the factual contentions have evidentiary support or
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specfically so identifiel, will likely have evidentiary support after a reasonable oppotyuiior

further investigation or discovery[.See Nev. R. Civ Pro. § 11(b)(1) and (3).

As discussed at lengthbove the primay argument of the Motion is centered around the

April 16, 2021 Affidavit of Mr. Miao, proffered for the sole purpose of refuting a

contradictingMr. Miao’s own previougestimonyto mislead the court This type of conduct is

clearly inappopriate Notably, Mr. Miao hadalreadyreviewed his deposition testimony and

made corrections to hdepositiontranscriptprior to signing the newly created affidavit that t

Motion is based on. Sdex. A. The correction sheet made only minor changes, none of which

were substante, nor did they amount to the sweeping changes to the testimony shatvn in
the April 16, 2021 Affdavit. Id. This illustrates the lack of candor on behalf of Plaintiff
bringing the affidavit and the Motion.

Moreover,based on the contradictory nature of theilAp6 Affidavit to Mr. Miao's

n

depositiontestimony one or the other contains false statements of fact. As such, it is ohbvious

that Mr. Miao has lied either in his deposition while under oath, or in his affitteati was
signed under oath and penalty of perjurfConsidering the selerving nature of the affidavi
andthe Motion’s failure to addres$¢ deposition testimony ithe Motion, it is likely that the
affidavit and Motion contain delibately false ad misleading information, which is subject
sanctions under Rule 11.

G. Attorneys’ Fees Award should Issue in Full

Following the Order, Defendantsbunsel was directe® fprovide an affidavit in suppor
of the attorneysfees rguested in light of the fders decision to grarfees and costs. S€xder
at p. 41 (Defendants may file an affidavit in support of requested attorrfegs and costs
within 10 days of the entry of Ordg). Here, Defendantsounsel filedts Affidavit in Support
of Attorneys’ Fees @ April 6, 2021. As of the filing of thi®©pposition, Plaintiff has yet to file
and objection, opposition, or any type of response té\thdavit in Support of Attorneys’ Ees

It has been over 20 days since the filing of tH&davit in Support ofAttorneys’ Feeshas been

t

[0

t

1Y

filed, illustrating thathe deadline to object to the Affidavit has expired and that the fees should

issue in full as requested in the Affidavit.
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II. CONCLUSION
Based on the foregoind)efendantsrespedully request thatlie Motion be deied in its
entirety for both procedurahnd factual concerns
Dated this 30tlday of April, 2021.
MICHAEL B. LEE, P.C.

/sl _Michael Lee
MICHAEL B. LEE, ESQ. NSB 1QL22)
MICHAEL MATTHIS, ESQ. (NSB 14582)
1820 E Sahara Avenue, Suite 110
Las Vegas, Neada 89104
Telephone: (702) 477.7030
Facsimile:  (702) 477.0096
mike @mblnv.can
Attorney forDefendants
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CERTIFICATE OF MAILING

Pursiant to NP 5() and NEFCR 9 | hereby certy that | am an employee of
MICHAEL B. LEE, andthat on the 30th day of April, 2021,the faegoing DEFENDANTS’

OPPOSITION TO PLAINTIFF'S MOTION FOR RECONSIDERATION was served via

the Court’s electronidiling and/or serwte system and/or via dadmile and/orU.S. Mail first
class postge pre-paid t@ll parties addressed as follows:

STEVEN L. DAY, ESQ.
Nevada State 8r No. 3708
1060 Wigwam P&way
Henderson, Nevada 89074
Telephone: (702) 309 3333
Fax: (702) 309 1085

Email: sday@daynance.com
Attorneys for Paintiff

[shdl§i Pallares
An employee of Michael B. Lee PC
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2. Identify the judge issuing the decision, judgment or order appealed from:
Judge Adriana Escobar.

3. Identify each appellant and the name and address of counsel for each
appellant: WLAB INVESTMENT, LLC; Steven L. Day, Day & Nance, 1060 Wigwam
Parkway, Henderson, NV 89074.

4. Identify each respondent and the name and address of appellate counsel, if
known, for each respondent: TKNR, INC., a California Corporation, and
CHI ON WONG aka CHI KUEN WONG, an individual, and KENNY ZHONG LIN, aka KEN
ZHONG LIN aka KENNETH ZHONG LIN aka WHONG K. LIN aka CHONG KENNY LIN
aka ZHONG LIN, an individual, and LIWE HELEN CHEN aka HE LEN CHEN, an individual
and YAN QIU ZHANG, an individual and INVESTPRO LLC dba INVESTPRO REALTY, a
Nevada Limited Liability Company, and MAN CHAU CHENG, an individual, and JOY CE A.
NICKRANDT, an individual, and INVESTPRO INVESTMENTS LLC, a Nevada Limited
Liability Company, and INVESTPRO MANAGER LLC, a Nevada Limited Liability Company
and JOYCE A. NICKDRANDT 5HVSRQGHQWVY DSSHOODQW FRXQVH(
Court action was Michael B. Lee, Esq., 1820 East Sahara Ave., Suite 110, Las Vegas, NV
89104.

5. Indicate whether any attorney identified above in response to question 3 or 4
is not licensed to practice law in Nevada and, if so, whether the district court granted that
attorney permission to appears under SCR 42: all are licensed to practice law in Nevada.

6. Indicate whether appellant was represented by appointed or retained counsel
in the district court: appellant was represented by retained counsel.

7. Indicated whether appellant is represented by appointed or retained counsel

on appeal: retained counsel.

D
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8. Indicate whether appellant was granted leave to proceed in forma pauperis,
and the date of entry of the district court order granting such le ave: no.

9. Indicate the date the proceedings commenced in the district court: Complaint
filed 12/11/18.

10.  Provide a brief description of the nature of the action and result in the district
court, including the type of judgment or order being appealed and the relief granted by the
district court: The underlying case concerns, among other things, alleged acts of fraud and
breach of contract arising out of the sale of real property in Clark County, Nevada.
Appellant is appealing from an order granti QJ 6 XPPDU\ -XGJPHQW RQ DOO
causes of action.

11. Indicate whether the case has previously been the subject of an appeal to or
original writ proceeding in the Supreme Court and, if so, the caption and Supreme Court
docket number of the prior proceeding: no.

12. Indicate whether this appeal involves child custody or visitation: no.

13. If thisis a civil case, indicate whether this appeal involved the possibility of
settlement: unknown.

DATED this 26t day of April, 2021

DAY & NANCE

Steven L. Day, Esq.
Nevada Bar No. 3708
1060 Wigwam Parkway
Henderson, NV 89074
Tel. (702) 309-3333
Attorneys for Plaintiff

R
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), on the 26t day of April, 2021, service of this CASE APPEAL

STATEMENT made upon each of the parties listed below, via electronic service through the

(LIKWK -XGLFLDO 'LVWU L ¢ aadRSelva\sfister2G\VV H\ (

Michael B. Lee, Esq.
Michael N. Matthis, Esq.
Michael B. Lee, P.C.

Phone: 702-731-0244 Fax: 702-477-0096

mike@mblnv.com

1820 E. Sahara Ave., Suite 110 matthis@mblnv.com

Las Vegas, NV 89104
Attorneys for Defendant

Benjamin B. Childs, Esq.
318 S. Maryland Pkwy.
Las Vegas, NV 89101

Phone: 702-251-0000 Fax: 702-384-1119
ben@benchilds.com

An Employee of Day & Nance
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'"HIHQGDQWVY ORWLRQ IRU éntered D this aetiGnian th® TV day of April,
2021.
DATED this 26t day of April, 2021

DAY & NANCE

Steven L. Day, Esq.
Nevada Bar No. 3708
1060 Wigwam Parkway
Henderson, NV 89074
Attorneys for Plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), on the 26t day of April, 2021, service of thisNOTICE OF
APPEAL made upon each of the parties listed below, via electronic service through the

(LIKWK -XGLFLDO 'LVWUL ¢ aadRSelya\sfister2G\V V H\ (

Michael B. Lee, Esq. Phone: 702-477-7030 Fax: 702-477-0096
Michael Mathis, Esq. mike@mblnv.com
Michael B. Lee, P.C. matthis@mblnv.com

1820 E. Sahara Ave., Suite 110
Las Vegas, NV 89104
Attorneys for Defendants

Benjamin B. Childs, Esq. Phone: 702-251-0000 Fax: 702-384-1119
318 S. Maryland Pkwy. ben@benchilds.com
Las Vegas, NV 89101

An Employee of Day & Nance






