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EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY,NEVADA

Case No.

Dep't No.

A-13-689461-C

VII

DrcrsroN eNo OnPnR

This case arises from a homeowners' association's non-judicial foreclosure sale of

residential real property located at7rt9 Wolf Rivers Avenue in Las Vegas, Nevada. The

HOA sold the Wolf Rivers property to satisff the two recorded Notices of Defaults which

included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf

Rivers properry to SFR. Upon the homeowners' association's foreclosure sale of the

properly, Marchai B.T., the holder of the deed of trust and promissory note, filed suit

alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.

SFR and the homeowners' association counter that Marchai's lien is extinguished. Now

before the Court are Defendant SFR Investments Pool l's and Defendant Wyeth Ranch

Community Association's ("the HOA") Motions for Summary Judgment and Plaintiff

Marchai's opposition. These matters came before the Court on August 22,2oL7. The Court

denies SFR and the HOA's Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of PlaintiffMarchai.

m v"rr,,t,y ;;;r'* __'_T@,,'.*Y"r;;,ffi t*' * l

I fl tnvoluntarv Disrnls:dl I E StlpuiateC ludtment i ,
! E strputated Disnrtsssl ! fI oefautt Jud6menl. i ^

i -! 
*gg]' *91'::ygl r -i-n:*.gy::''t g' y:-j

Cnrsrua Punrz; SFR ItuvesrMENTS Pool- I,LLC;
U.S. BeNr NeuoNelAssocreuoN, N.D.; Dons I
through X; and RoB ConpoRATIoNS rthrough ro,
inclusive,

And all related actions.

Case Number: A-13-689461-C

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson
CLERK OF THE COURT
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I. Factual Background

In zoo4, Cristela Perez entered into two loan agreements with Countrywide Home

[,oans in order to purchase the property. The loans were secured by two deeds of trust on

the Wolf Rivers property at ztrg Wolf Rivers Avenue. The properff was subject to the

terms of the Wyeth Ranch Community Association's Declaration of Covenants, Conditions

and Restrictions (CC&RS). After the initial purchase, Perez refinanced the two Countrywide

loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust

against the property on November g,2oo1. Ultimately, there were three active Notices of

Default. The October 8, 2oo8 notice was rescinded, leaving the unrescinded notices at

issue in this matter.

A. First Notice of DelinquentAssessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,

2oo8. At that time, the HOA charged $r4o.oo per month in association dues, collected

quarterly. At the beginning of zoo9, the HOA increased its monthly dues to $r52.5o. The

HOA recorded a Notice of Default and Election to Sell on January 7, 2oog. The HOA

recorded a Notice of Trustee's Sale on January 14, 2oLo. In zoto, the HOA increased its

monthly dues to $rS9.So.

On February 3, 2oto, the HOA sent a demand letter to Perez. On FebruatY r2,2o1o,

Perezpaid the HOA $9oo.oo, which more than covered all outstanding HOA dues, but did

not cover remaining fees and costs. On April 13, 2o1o, the HOA proposed a payment plan

to Perez. On May 11, 2oto, Perezpaid the HOA $3oo.oo. Perezfailed, however to comply

with the payment plan. The Trustee on behalf of the HOA applied payments as partial

payments on the account for the duration of the resident transaction detail. See Exhibit z-

H of Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment.

On July 13, 2oto, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default

and Election to Sell to Perez. Perez paid the HOA $6+S.oo between August z and

November 36l, 2o1o. The HOA recorded a Rescission of Notice of Sale on March g, 2ol.r.

Perezpaid the HOA $16o.oo on March 10, 2011.

AA 079
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On March 29,zotu,the HOA recorded a second Notice of Sale. On July 27, 2otl,the

HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,

2o1r, Perez paid the HOA $165.oo.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2ort, the HOA recorded a second Notice of Delinquent

Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of

Default and Election to Sell on February 28, 2c:r2. Perez paid the HOA $Z6o.oo between

March r9 and July 26, zolr2. CMG Mortgage assigned its deed of trust to CitiMortgage in

May of zot2. CitiMortgage assigned the deed to U.S. Bank in July of zorz. The HOA

recorded a Notice of Trustee's Sale on October gr, 2cl2. Perez paid the HOA $3oo.oo on

November tg,2otz.

In March of zor3, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.

Bank nor Marchai recorded the transfer of interest for approximately five months. During

this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on

July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August

L2,2ot1. Marchai's loan servicer received notice of the trustee's sale on August 27, 2oL3,

the day before the sale was scheduled to take place. The servicer contacted the HOA s

trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA

declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August

28, 2o1S. SFR purchased the property for $zr,ooo.oo. SFR recorded a trustee's deed upon

sale on September 9, 2ol13 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary. The trustee's deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...

does hereby grant, without warranty expressed or implied to: SFR... all

its right, title and interest in the properEy...

3
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.8o. As of January L4, 2o16, Perez owed

Marchai $4Sg37z.T7basedthe agreement secured by the deed of trust.

II. Procedural History

On September 3o, 2oLB, Marchai filed a complaint against Perez, SFR, and U.S.

Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez's

breach of the agreement secured by the deed of trust. The Court entered defaults against

Percz and U.S. Bank in this case. On November 13, 2olg, SFR filed an answer,

counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory

relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai's interest in the

Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA's super-

priority lien established pursuant to NRS Chapter 116.

On July g,zoL4,the Court ordered that the case be stayed pending a ruling from the

Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool r v. U.S. Bank,334 P.gd +o8

(Nev. zot4) on September r8, 2or4. The Nevada Supreme Court denied a rehearing on

October 16, zor4. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January L4, 2oL6.

The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA

foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed

oppositions to each other's motions on February 3 and 4, zot6. The parties filed replies on

February 8 and g, 2oL6. SFR's reply contained a countermotion to strike portions of

Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion

exceeded the appropriate page limit. SFR also argues Marchai's opposition contains

evidence not properly disclosed in the discovery process.

On March 22, 2oL6, this Court issued its Decision and Order denying both SFR and

4
AA 081



1

2

3

4

5

6

７

８

９

・０

■

・２

・３

・４

・５

・６

17

18

19

20

21

22

23

24

25

26

27

28

日
Ｓ
Ｌ
タ
ロ
】、自
≧
く
飩
口
∩

国
Ｏ
∩
Ｄ
「
い
０
２
日
∽
Ｈ∩

ロ
ロ
国
“
日
２
「
】ａ
く
∩
Ｚ
ＨＪ

Marchai their respective Motions for Summary」 udgment as well as denying SFR's Motion

to Strike. This Court found that the technical failings of Marchai's compliance vⅦth EDCR

2.20(a)did nOt rise to the level of sanctions and thus denied SFR's Motion to Strikeo As

discovery was ongoing,this Court also found in its March 22,2016 Decision and Order that

there remained genuine issues of fact for both Motions for Summary Judgment to be

deniedo The Court resolved constitutionality issues of NRS chapter l16 raised in Marchai's

Motion for Sunllnary Judgment involving due process. These sub issues include notice

provlsions,whether there is state action involved,vlolations of the Taking Clause, and

vagueness.

Discovery conduded on August 15,2017・ Upon completion of discovery,the HOA

and SFR renewed their Motions for Sunllnary Judgment. The resolution ofthe issues in the

summaryjudgment motion necessa五 ly results in a decision in favor ofMarchai.

III.  Discussion

Ao Modonsfor Summary Jucttment

Summary judgment is appropriate“ when the pleadingS and other evidence on flle

demonstrate that no genuine issue as to any material fact remains and that the moving

palちriS entitled to ajudgment as a matter oflaw."Wood vo Safewav.Inc。 ,121P.3d1026,

1029(Nev.2005)(internal quotation marks and alterations omitted)。 “Ifthe party moving

for summaryjudgment will bear the burden of persuasion at t五 al,that parサ `muSt present

e宙dence that would entide it to a judgment as a matter oflaw in the absence of contrary

evldence.'''Francis vo Wvnn Las Vegas.LLC,262P.3d705,714(Nev。 2011)(Citing Cuzze v.

Univ.&Cmtvo Coll. Svs.of Nev., 172P.3d131,134(Nev。 2007))・ “When requesting

summary judgment,the moving parサ bears the initial burden of production to

demonstrate the absence of a genuine issue of material fact.Ifthe mo宙 ng parサ meets its

burden,then the nonmo、■ng paJv bearS the burden of production to demonstrate that

there is a genuine issue of rnaterial fact. Las Venas Metro. Police DeD't Vo Coregis lns. Co.,

256P.3d958,961(Nev.2011)(internal citations onlitted).

5
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The HOA and SFR seek summary judgment on each of their claims against Marchai.

As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest

in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is

superior to SFR's interest. In the current motions for summary judgment, parties

reintroduce the same issues after the close of discovery along with a few new arguments.

Upon the close of discovery, the Court finds no further evidence presented that lends itself

to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness

when Marchai requested the HOA to halt the sale the night before the sale and whether

buyers are required to pay US currency the day of the sale. In addition, whether there is

Perez's payments to the HOA satisfy the procedural tender requirements of NRS Chapter

116. To determine the answers to these questions, the Court must evaluate NRS Chapter

116 and the foreclosure process in this particular case.

1. PreviouslyAddressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,

constitutionalrty of Chapter 116, and whether the Trustee was the grantor in the HOA

foreclosure sale were resolved this Court's Decision of Order of March 22,2ot6. The Court

found that Marchai failed to establish that the HOA sale was commercially unreasonable as

a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not

dispositive of unreasonableness. Further, the Court found that SFR was not able to

establish as a matter of law that it was a bona fide purchaser and that the HOA's years of

foreclosure notice proceedings including delinquency notices, defaults, and sale documents

would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS

Chapter 116 involving due process, takings, and void for vagueness. The Court found that

Marchai could not show that requirements under Chapter 116 did not meet the notice

requirements that would set off due process issues or the legislative enactment of Chapter

116 was a governmental taking or a meant to serve a public pu{pose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Luttly,

AA 083
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of

Marchai. This Court finds that there is no new law to decide in favor of granting summary

judgment on these same arguments and the Court will not reconsider these issues already

resolved.

2. A Nonjudicial Foreclosure SaIe is Not Unfair if the HOA Proceeds

with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold

at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there

are no material disputed issues of fact regarding the foreclosure as the parties agree to the

circumstances. parties agree that notice of the sale was given to U.S. Bank as the recorded

holder of the deed of trust and that Marchai did not record their interest until after that

notice of sale had been sent out to interested parties. Further, parties agree that there was

no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale

when they made the request to halt the sale. Marchai now moves the Court to find that the

HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter u6

Nevada Revised Statute Chapter 116 provides the procedural requirements for

homeowners' associations seeking to secure a lien for unpaid assessments and fees. "NRS

116.3116(z)... splits an HOA lien into two pieces, a superpriority piece and a subpriority

piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and

maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool r v. U.S. Bank,334 P.3d 4o8,4rr (Nev. zor4), reh'g denied (Oct' 16,

zor4). That super-priority portion of the lien was held by the Nevada Supreme Court to be

a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon

pursuant to Chapter 116's requirements. Id. at 4r9. Specifically, "[t]he sale of a unit

pursuant to NRS 116.9116z, 116.31169 and rr6.3u64 vests in the purchaser the title of the

unit's owner without equtty or right of redemption." NRS 116.31166(g); see also SFR v. U.S.

Bank, 334 P.3d at 4tz.

AA 084
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To initiate foreclosure under Chapter tL6, a Nevada homeowner association must
first notiflz the owner of the delinquent assessments. See NRS u6.3rr6z(rXa). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS rr6.3u6z(1xb). Then, if the lien has not
been paid offwithin 9o days, the homeowner association may continue with the foreclosure

process. See NRS rr6.grt6z(rXc). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,

as well as the holder of a recorded security interest if the security interest holder "has

notified the association, before the mailing of the notice of sale of the existence of the

security interest." See NRS rr6.3rr635(rXaXr), (bXz). As this Court interprets the

"notified-the-association" provision, this additional notice requirement simply means the

homeowner association must mail the notice of sale to any holder of a security interest who

has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying

the superpriority lien. Marchai further asserts that after requesting that the HOA halt the

sale, the HOA and the Trustee's refusal to halt the sale constituted unfairness to Marchai.

The HOA and SFR argues Marchai had constructive notice through the notice served to US

Bank and as a result is precluded from asking to halt the sale the night before for lack of

notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale

will stand. The Nevada Supreme Court states, "demonstrating that an association sold a

properEy at its foreclosure sale for an inadequate price is not enough to set aside that sale;

there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.

N.Y. CmR. Bancorp., 132 Nev. Adv. Op. 5 at *6 (zo16). In the next sentence, the Nevada

Supreme Court appears to distinguish a merely inadequate price from a price that is
"grossly inadequate as a matter of law" and indicates that gross inadequacy may be

sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of
fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale
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regardless of the price. shadow wood cites Golden v. Tomiyasu , sg1 p.zd 9g9, 9gs (Nev.

1963) which required some showing of fraud "in addition to gross inadequacy of price,,for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that

Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.

Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank

and Marchai waited months before recording their interest. Marchai recorded its interest

after the HOA's statutory requirement of thirty days for notice to interested parties under

NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of

trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt

the sale. SFR and the HOA argue that there is no ongoing affrrmative duty by the movant of

a sale to check for new interest parties once the statutory deadline has passed, but Marchai

argues that there was a continuing duff.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is

there any obligation of the HOA to halt a properly noticed sale when Marchai notified them

that they were the current holder in interest. It was Marchai's responsibility to record its

interest to protect itself. Failing to record rests solely on Marchai and the repercussions

cannot be held against the foreclosing party. Further, there was no firm offer to pay offthe

superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its

predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA

properly noticed the entity on record as the holder of the first deed of trust. Had Marchai

promptly recorded its interest in the property, the notice would have been sent to Marchai.

This leaves the issues of whether a purchaser at a foreclosure sale was required to present

cash at a nonjudicial foreclosure sale, whether Perez's payments intended to and satisfied

the HOA's superpriority lien and whether having more than one Notice of Default was

consequential.

9
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3・   A Purchaser is Not Required tO Present Cash at a NonJudcial

Foreclosure Sale.

Marchai presents that NRS l16.31164 requires that“ On the day Of the sale...the

person conducting the sale lnay sell the unit at public auction to the highest cash bidder."

It is undisputed that SFR provlded pr00f Offunds on the day of the sale,then tendered a

cashier's check to Alessi on August 29,2013,One day after the saleo Marchai argues that

this procedurally does not cOmply uth the statute,interpreting the statute to require a

p賀燿nentin U.S.currency at the tilne ofthe sale.The Courtis not swayed by this argument.

The statute specincally requires a cash purchase rather than a credit purchase,but the

statute is silent as to tilning Ofpaンment. A cashier's check in this contexL constitutes a cash

pttqment. It is silnply infeasible in practice to expect bidders tO carry large amounts of UoS.

currency,often in the many tens of thousands of dollars tO an auctiono SFR subnlitted

proof offunds to Alessi at the tilne ofthe sale and then tendered a cashier's check tO Alessi

for the■lll price of purchase of the prOpe町 . COnSequently,the sale complied with NRS

l16。 31164・ Not″ithstanding procedural issues raised under NRS l16.31164,the Court flnds

that a irst notice of default is the operative notice when lnultiple nOtices are iled and prior

notices are unuthdrawn.

4・   A Second Nouce of Default Results in a Supple】 ment of the First

Nodce ofDefault when a First Nodce ofDefault has not been Rescinded.

A superpriority lien consists of the nine l■ onths of unpaid homeowller assessments

prior to a notice of default. Without satisfaction or、 颯thdrawal of the flrst notice of default

a second notice of default selves only as a supplement to the flrst noticeo A homeowner's

association is entided to one superpriority lien on a single prOperサ withOut the rescission

ofthe prior notice of default.Pursuant to the Nevada Supreme Court's holding in ProDertv

Plus lnvestments.LLC v.MorLgage Electronic Registration Svstems.Inc。 .et.al.,133 Nev.

Adv.Opinion 62(Sept。 14,2017),thiS Court adopts the Nevada federal court's holding in

JPMorgan Chase Bank,N.A.vo SFR Invest】 nents Pool l.LLCo JPMorgan held that a second

noticed super p五 ority lien must have separate set of unpaid months of homeowner

10
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association assessments to be considered a separate superpriority lien. Properqvplus, citing

JPMorgan, also holds that "when a HOA rescinds a supelpriority Iien on a property, the

HOA may subsequently assert a separate superpriority lien on the same property . . .

accruing after the rescission of the previous superpriority lien." Without the satisfaction or

withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as

a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March

29,2ott and one on February 28, 2oL2. The zorr Notice of Default was never withdrawn.

Based on the holding in PropertvPlus. the operative notice of default is the zorr Notice.

Therefore, the Court finds that the HOA's would only be entitled to one superpriority

amount on both Notices of Defaults. This leaves only the question as to Perez's intent as to

the application of payments to the HOA.

5. Perez's Intent Regarding Application of Pa5rments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of

Default to the foreclosure totaling $z,g9o.z4 Perez would receive a notice of a deficiency

and make a pa5rment toward her obligations to the HOA. Despite these payments, she was

thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as "prior to all

other liens and encumbrances," excluding those recorded before the applicable CC&Rs. See

NRS rr6.3rt6(zXa)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfii the

lien and if they must make their intent regarding those payments known before an HOA's

superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to

ensure that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf

Rivers property and ultimately sold the property at a foreclosure sale. Perez made post

Notice of Default payments prior to the sale totaling $2,39o.24. There are no material

disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by perez had no
intention of satisfring the superpriority lien, thus the first deed of trust was extinguished

upon the foreclosure sale. Marchai asserts the homeowner's payments were intended to

satisfy the HOA lien's superpriority amount prior to the HOA foreclosure sale. Marchai

argues this tender causes Marchai's deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent

assessment in zoog to the acfual foreclosure sale spanned a few years. During this period,

Perez, paid the HOA $2,99o.24. This is more than the value of nine months of assessment

fees. For the nine months preceding the operative 2oog Notice of Default, perez's

assessments totaled $r,z8o.oo. This would have satisfied the superpriority and left a

balance of $r,rro.z4. Perczstill owed the HOA $14,677.8o and nothing precluded the HOA

from seeking the full amount from the borrower. The question is whether the HOA

superpriority lien was satisfied. If satisfied, it allows Marchai's lien to survive the

nonjudicial foreclosure sale to SFR. If not, then Marchai's first deed is extinguished by the

sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only "determin[e] the

precise superpriority amount in advance of the sale," and then "pay the [nine] months'

assessments demanded by the association." SFR, 334 P.3d at 4tB, 4tB. Satis$ring the

superpriority amount of the lien, not the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of Americ4 N-4., 382

P.3d 9rr (Nev. Aug. tt, zot6) (unpublished disposition) (finding tender of grgS effective to

discharge the lien when "$r98 was adequate to pay off the superpriority portion of' the

HOA's lien.)

Different from SFR, here the Court must determine whether the homeowner's

payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and

stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence

the superpriority. Nevada Revised Statutes 116.3116(z) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisf,i the superpriority portion of the lien. Nor

does the statute or case law dictate that pa5rments from a homeowner must first be applied

to obligations other than the superpriority.

Marchai alleges that it was Perez's intention to apply her payments to the HOA lien's

superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR

allege that Perez's payments only represent her intention to keep up with her monthly dues

and not intended to satisfu the amounts noticed. This Court held in its March 22, 2ot6

Decision and Order that there were genuine issues of material fact regarding what Perez's

intention was in the application of her payments. Absent evidence showing that Perez only

meant to maintain her monthly assessments, she tendered payment in an amount that

would satisfy more than eighteen months'worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that

shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to

pay off the superpriority lien or apply to the balance with the payment of oldest balances

first, the superpriority lien is satisfied. So whether she had the intention to pay off

obligations other than the superpriority first or whether the HOA applied them to

obligations other than the superpriority, the amount making up the superpriority was paid

off. Thus, regardless of which months a payor may request a payment be applied to, any

payment which is at least equal to the amount incurred in the nine months preceding the

notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there

are no undisputed facts at the close of discovery as to the intention of payment or the effect

of multiple Notice of Defaults, this Court must deny the HOA and SFR's Motions for

Summary Judgment. As a result, this Court finds in favor of Marchai.

/t/
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IV. Conclusion

The Court finds that no genuine issues of material fact remain in this case. The

Court denies SFR and the HOA's Motions for Summary Judgment. As the parties agree on

all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

C&,'-
DATED this day of Sepffifl 2c17.

Drsrnrgr Counr Juocp
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Crnrrrrcarr or SBRvrcr

The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFp system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s)

for:

Name Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.
Kim Gilbert Ebron

Counsel for SFR Investments
Pool r, LLC

IGleb D. Anderson, Esq.
Megan Hummel, Esq.

Counsel for Wyeth Ranch
Community Association

/

A/,-7
= ,rr4--t ::

Juprcrer, Exrcurrvs Assrsrevr, DEIARTMBNT VII

,*51:i[mIjg[,
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person. I I

/s/ Linda Marie Bett o^E gAU#{1
Districl Court Judge
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NOED 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business 
trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  VII 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND 
ACTIONS 
 

} 
} 
} 
} 

 

Notice of Entry of Decision and Order 
 Take Notice that on the 3rd day of October 2017, the Court entered a 

Decision and Order, a true and correct copy of which is attached. 

 Dated this 4th day of October 2017.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 
 

Case Number: A-13-689461-C

Electronically Filed
10/4/2017 1:51 PM
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CLERK OF THE COURT
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CERTIFICATE OF SERVICE 
 I hereby certify that on the 4th day of October 2017, a copy of the foregoing 

Notice of Entry of Decision and Order was served electronically to the following 

through the Court’s electronic service system: 

Kim Gilbert Ebron 
 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@hkimlaw.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio    staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
 Brenda Correa    bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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EIGHTH	JUDICIAL	DISTRICT	COURT

CLARK	COUNTY,NEVADA

Case No.

Dep't No.

A-13-689461-C

VII

DrcrsroN eNo OnPnR

This case arises from a homeowners' association's non-judicial foreclosure sale of

residential real property located at7rt9 Wolf Rivers Avenue in Las Vegas, Nevada. The

HOA sold the Wolf Rivers property to satisff the two recorded Notices of Defaults which

included a superpriority lien over the holder of the deed of trust. The HOA sold the Wolf

Rivers properry to SFR. Upon the homeowners' association's foreclosure sale of the

properly, Marchai B.T., the holder of the deed of trust and promissory note, filed suit

alleging that the sale did not extinguish their deed of trust pursuant to NRS Chapter 116.

SFR and the homeowners' association counter that Marchai's lien is extinguished. Now

before the Court are Defendant SFR Investments Pool l's and Defendant Wyeth Ranch

Community Association's ("the HOA") Motions for Summary Judgment and Plaintiff

Marchai's opposition. These matters came before the Court on August 22,2oL7. The Court

denies SFR and the HOA's Motions for Summary Judgment and after resolution of the legal

matters presented, finds in favor of PlaintiffMarchai.

m v"rr,,t,y ;;;r'* __'_T@,,'.*Y"r;;,ffi t*' * l

I fl tnvoluntarv Disrnls:dl I E StlpuiateC ludtment i ,
! E strputated Disnrtsssl ! fI oefautt Jud6menl. i ^
i -! *gg]' *91'::ygl r -i-n:*.gy::''t g' y:-j

Cnrsrua Punrz; SFR ItuvesrMENTS Pool- I,LLC;
U.S. BeNr NeuoNelAssocreuoN, N.D.; Dons I
through X; and RoB ConpoRATIoNS rthrough ro,
inclusive,

And all related actions.

Case Number: A-13-689461-C

Electronically Filed
10/3/2017 5:03 PM
Steven D. Grierson
CLERK OF THE COURT
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I. Factual Background
In zoo4, Cristela Perez entered into two loan agreements with Countrywide Home

[,oans in order to purchase the property. The loans were secured by two deeds of trust on

the Wolf Rivers property at ztrg Wolf Rivers Avenue. The properff was subject to the

terms of the Wyeth Ranch Community Association's Declaration of Covenants, Conditions

and Restrictions (CC&RS). After the initial purchase, Perez refinanced the two Countrywide

loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust

against the property on November g,2oo1. Ultimately, there were three active Notices of

Default. The October 8, 2oo8 notice was rescinded, leaving the unrescinded notices at

issue in this matter.

A. First Notice of DelinquentAssessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,

2oo8. At that time, the HOA charged $r4o.oo per month in association dues, collected

quarterly. At the beginning of zoo9, the HOA increased its monthly dues to $r52.5o. The

HOA recorded a Notice of Default and Election to Sell on January 7, 2oog. The HOA

recorded a Notice of Trustee's Sale on January 14, 2oLo. In zoto, the HOA increased its

monthly dues to $rS9.So.

On February 3, 2oto, the HOA sent a demand letter to Perez. On FebruatY r2,2o1o,

Perezpaid the HOA $9oo.oo, which more than covered all outstanding HOA dues, but did

not cover remaining fees and costs. On April 13, 2o1o, the HOA proposed a payment plan

to Perez. On May 11, 2oto, Perezpaid the HOA $3oo.oo. Perezfailed, however to comply

with the payment plan. The Trustee on behalf of the HOA applied payments as partial

payments on the account for the duration of the resident transaction detail. See Exhibit z-

H of Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment.

On July 13, 2oto, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default

and Election to Sell to Perez. Perez paid the HOA $6+S.oo between August z and

November 36l, 2o1o. The HOA recorded a Rescission of Notice of Sale on March g, 2ol.r.

Perezpaid the HOA $16o.oo on March 10, 2011.
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On March 29,zotu,the HOA recorded a second Notice of Sale. On July 27, 2otl,the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,

2o1r, Perez paid the HOA $165.oo.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2ort, the HOA recorded a second Notice of Delinquent

Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of

Default and Election to Sell on February 28, 2c:r2. Perez paid the HOA $Z6o.oo between

March r9 and July 26, zolr2. CMG Mortgage assigned its deed of trust to CitiMortgage in

May of zot2. CitiMortgage assigned the deed to U.S. Bank in July of zorz. The HOA

recorded a Notice of Trustee's Sale on October gr, 2cl2. Perez paid the HOA $3oo.oo on

November tg,2otz.
In March of zor3, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.

Bank nor Marchai recorded the transfer of interest for approximately five months. During

this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on

July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August

L2,2ot1. Marchai's loan servicer received notice of the trustee's sale on August 27, 2oL3,

the day before the sale was scheduled to take place. The servicer contacted the HOA s

trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA

declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August

28, 2o1S. SFR purchased the property for $zr,ooo.oo. SFR recorded a trustee's deed upon

sale on September 9, 2ol13 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary. The trustee's deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the properEy...

3
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.8o. As of January L4, 2o16, Perez owed

Marchai $4Sg37z.T7basedthe agreement secured by the deed of trust.

II. Procedural History
On September 3o, 2oLB, Marchai filed a complaint against Perez, SFR, and U.S.

Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez's

breach of the agreement secured by the deed of trust. The Court entered defaults against

Percz and U.S. Bank in this case. On November 13, 2olg, SFR filed an answer,

counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory

relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai's interest in the

Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA's super-

priority lien established pursuant to NRS Chapter 116.

On July g,zoL4,the Court ordered that the case be stayed pending a ruling from the

Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool r v. U.S. Bank,334 P.gd +o8

(Nev. zot4) on September r8, 2or4. The Nevada Supreme Court denied a rehearing on

October 16, zor4. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January L4, 2oL6.

The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA

foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed

oppositions to each other's motions on February 3 and 4, zot6. The parties filed replies on

February 8 and g, 2oL6. SFR's reply contained a countermotion to strike portions of

Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion

exceeded the appropriate page limit. SFR also argues Marchai's opposition contains

evidence not properly disclosed in the discovery process.

On March 22, 2oL6, this Court issued its Decision and Order denying both SFR and

4
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Marchai	their	respective	Motions	for	Summary」 udgment	as	well	as	denying	SFR's	Motion

to	Strike.	This	Court	found	that	the	technical	failings	of	Marchai's	compliance	vⅦth	EDCR

2.20(a)did	nOt	rise	to	the	level	of	sanctions	and	thus	denied	SFR's	Motion	to	Strikeo	As

discovery	was	ongoing,this	Court	also	found	in	its	March	22,2016	Decision	and	Order	that

there	remained	genuine	issues	of	fact	for	both	Motions	for	Summary	Judgment	to	be

deniedo	The	Court	resolved	constitutionality	issues	of	NRS	chapter	l16	raised	in	Marchai's

Motion	for	Sunllnary	Judgment	involving	due	process.	These	sub	issues	include	notice

provlsions,whether	there	is	state	action	involved,vlolations	of	the	Taking	Clause,	and

vagueness.

Discovery	conduded	on	August	15,2017・ Upon	completion	of	discovery,the	HOA

and	SFR	renewed	their	Motions	for	Sunllnary	Judgment.	The	resolution	ofthe	issues	in	the

summaryjudgment	motion	necessa五 ly	results	in	a	decision	in	favor	ofMarchai.

III.		Discussion

Ao	Modonsfor	Summary	Jucttment

Summary	judgment	is	appropriate“ when	the	pleadingS	and	other	evidence	on	flle

demonstrate	that	no	genuine	issue	as	to	any	material	fact	remains	and	that	the	moving

palちriS	entitled	to	ajudgment	as	a	matter	oflaw."Wood	vo	Safewav.Inc。 ,121P.3d1026,

1029(Nev.2005)(internal	quotation	marks	and	alterations	omitted)。 “Ifthe	party	moving

for	summaryjudgment	will	bear	the	burden	of	persuasion	at	t五 al,that	parサ `muSt	present

e宙dence	that	would	entide	it	to	a	judgment	as	a	matter	oflaw	in	the	absence	of	contrary

evldence.'''Francis	vo	Wvnn	Las	Vegas.LLC,262P.3d705,714(Nev。 2011)(Citing	Cuzze	v.

Univ.&Cmtvo	Coll.	Svs.of	Nev.,	172P.3d131,134(Nev。 2007))・ “When	requesting

summary	judgment,the	moving	parサ bears	the	initial	burden	of	production	to

demonstrate	the	absence	of	a	genuine	issue	of	material	fact.Ifthe	mo宙 ng	parサ meets	its

burden,then	the	nonmo、■ng	paJv	bearS	the	burden	of	production	to	demonstrate	that

there	is	a	genuine	issue	of	rnaterial	fact.	Las	Venas	Metro.	Police	DeD't	Vo	Coregis	lns.	Co.,

256P.3d958,961(Nev.2011)(internal	citations	onlitted).
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The HOA and SFR seek summary judgment on each of their claims against Marchai.

As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest

in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is

superior to SFR's interest. In the current motions for summary judgment, parties

reintroduce the same issues after the close of discovery along with a few new arguments.

Upon the close of discovery, the Court finds no further evidence presented that lends itself

to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness

when Marchai requested the HOA to halt the sale the night before the sale and whether

buyers are required to pay US currency the day of the sale. In addition, whether there is

Perez's payments to the HOA satisfy the procedural tender requirements of NRS Chapter

116. To determine the answers to these questions, the Court must evaluate NRS Chapter

116 and the foreclosure process in this particular case.

1. PreviouslyAddressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,

constitutionalrty of Chapter 116, and whether the Trustee was the grantor in the HOA

foreclosure sale were resolved this Court's Decision of Order of March 22,2ot6. The Court

found that Marchai failed to establish that the HOA sale was commercially unreasonable as

a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not

dispositive of unreasonableness. Further, the Court found that SFR was not able to

establish as a matter of law that it was a bona fide purchaser and that the HOA's years of

foreclosure notice proceedings including delinquency notices, defaults, and sale documents

would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS

Chapter 116 involving due process, takings, and void for vagueness. The Court found that

Marchai could not show that requirements under Chapter 116 did not meet the notice

requirements that would set off due process issues or the legislative enactment of Chapter

116 was a governmental taking or a meant to serve a public pu{pose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Luttly,
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of

Marchai. This Court finds that there is no new law to decide in favor of granting summary

judgment on these same arguments and the Court will not reconsider these issues already

resolved.

2. A Nonjudicial Foreclosure SaIe is Not Unfair if the HOA Proceeds

with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold

at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there

are no material disputed issues of fact regarding the foreclosure as the parties agree to the

circumstances. parties agree that notice of the sale was given to U.S. Bank as the recorded

holder of the deed of trust and that Marchai did not record their interest until after that

notice of sale had been sent out to interested parties. Further, parties agree that there was

no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale

when they made the request to halt the sale. Marchai now moves the Court to find that the

HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter u6
Nevada Revised Statute Chapter 116 provides the procedural requirements for

homeowners' associations seeking to secure a lien for unpaid assessments and fees. "NRS

116.3116(z)... splits an HOA lien into two pieces, a superpriority piece and a subpriority

piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and

maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool r v. U.S. Bank,334 P.3d 4o8,4rr (Nev. zor4), reh'g denied (Oct' 16,

zor4). That super-priority portion of the lien was held by the Nevada Supreme Court to be

a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon

pursuant to Chapter 116's requirements. Id. at 4r9. Specifically, "[t]he sale of a unit

pursuant to NRS 116.9116z, 116.31169 and rr6.3u64 vests in the purchaser the title of the

unit's owner without equtty or right of redemption." NRS 116.31166(g); see also SFR v. U.S.

Bank, 334 P.3d at 4tz.
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To initiate foreclosure under Chapter tL6, a Nevada homeowner association must
first notiflz the owner of the delinquent assessments. See NRS u6.3rr6z(rXa). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS rr6.3u6z(1xb). Then, if the lien has not
been paid offwithin 9o days, the homeowner association may continue with the foreclosure
process. See NRS rr6.grt6z(rXc). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,
as well as the holder of a recorded security interest if the security interest holder "has
notified the association, before the mailing of the notice of sale of the existence of the
security interest." See NRS rr6.3rr635(rXaXr), (bXz). As this Court interprets the
"notified-the-association" provision, this additional notice requirement simply means the
homeowner association must mail the notice of sale to any holder of a security interest who
has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying

the superpriority lien. Marchai further asserts that after requesting that the HOA halt the
sale, the HOA and the Trustee's refusal to halt the sale constituted unfairness to Marchai.
The HOA and SFR argues Marchai had constructive notice through the notice served to US
Bank and as a result is precluded from asking to halt the sale the night before for lack of
notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale

will stand. The Nevada Supreme Court states, "demonstrating that an association sold a

properEy at its foreclosure sale for an inadequate price is not enough to set aside that sale;
there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.
N.Y. CmR. Bancorp., 132 Nev. Adv. Op. 5 at *6 (zo16). In the next sentence, the Nevada
Supreme Court appears to distinguish a merely inadequate price from a price that is
"grossly inadequate as a matter of law" and indicates that gross inadequacy may be
sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of
fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale
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regardless of the price. shadow wood cites Golden v. Tomiyasu , sg1 p.zd 9g9, 9gs (Nev.
1963) which required some showing of fraud "in addition to gross inadequacy of price,,for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that
Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.
Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank
and Marchai waited months before recording their interest. Marchai recorded its interest
after the HOA's statutory requirement of thirty days for notice to interested parties under
NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of
trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt
the sale. SFR and the HOA argue that there is no ongoing affrrmative duty by the movant of
a sale to check for new interest parties once the statutory deadline has passed, but Marchai
argues that there was a continuing duff.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is
there any obligation of the HOA to halt a properly noticed sale when Marchai notified them

that they were the current holder in interest. It was Marchai's responsibility to record its
interest to protect itself. Failing to record rests solely on Marchai and the repercussions

cannot be held against the foreclosing party. Further, there was no firm offer to pay offthe
superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its
predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA
properly noticed the entity on record as the holder of the first deed of trust. Had Marchai
promptly recorded its interest in the property, the notice would have been sent to Marchai.
This leaves the issues of whether a purchaser at a foreclosure sale was required to present

cash at a nonjudicial foreclosure sale, whether Perez's payments intended to and satisfied
the HOA's superpriority lien and whether having more than one Notice of Default was

consequential.
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3・			A	Purchaser	is	Not	Required	tO	Present	Cash	at	a	NonJudcial

Foreclosure	Sale.

Marchai	presents	that	NRS	l16.31164	requires	that“ On	the	day	Of	the	sale...the

person	conducting	the	sale	lnay	sell	the	unit	at	public	auction	to	the	highest	cash	bidder."

It	is	undisputed	that	SFR	provlded	pr00f	Offunds	on	the	day	of	the	sale,then	tendered	a

cashier's	check	to	Alessi	on	August	29,2013,One	day	after	the	saleo	Marchai	argues	that

this	procedurally	does	not	cOmply	uth	the	statute,interpreting	the	statute	to	require	a

p賀燿nentin	U.S.currency	at	the	tilne	ofthe	sale.The	Courtis	not	swayed	by	this	argument.

The	statute	specincally	requires	a	cash	purchase	rather	than	a	credit	purchase,but	the

statute	is	silent	as	to	tilning	Ofpaンment.	A	cashier's	check	in	this	contexL	constitutes	a	cash

pttqment.	It	is	silnply	infeasible	in	practice	to	expect	bidders	tO	carry	large	amounts	of	UoS.

currency,often	in	the	many	tens	of	thousands	of	dollars	tO	an	auctiono	SFR	subnlitted

proof	offunds	to	Alessi	at	the	tilne	ofthe	sale	and	then	tendered	a	cashier's	check	tO	Alessi

for	the■lll	price	of	purchase	of	the	prOpe町 .	COnSequently,the	sale	complied	with	NRS

l16。 31164・	Not″ithstanding	procedural	issues	raised	under	NRS	l16.31164,the	Court	flnds

that	a	irst	notice	of	default	is	the	operative	notice	when	lnultiple	nOtices	are	iled	and	prior

notices	are	unuthdrawn.

4・ 		A	Second	Nouce	of	Default	Results	in	a	Supple】 ment	of	the	First

Nodce	ofDefault	when	a	First	Nodce	ofDefault	has	not	been	Rescinded.

A	superpriority	lien	consists	of	the	nine	l■ onths	of	unpaid	homeowller	assessments

prior	to	a	notice	of	default.	Without	satisfaction	or、 颯thdrawal	of	the	flrst	notice	of	default

a	second	notice	of	default	selves	only	as	a	supplement	to	the	flrst	noticeo	A	homeowner's

association	is	entided	to	one	superpriority	lien	on	a	single	prOperサ withOut	the	rescission

ofthe	prior	notice	of	default.Pursuant	to	the	Nevada	Supreme	Court's	holding	in	ProDertv

Plus	lnvestments.LLC	v.MorLgage	Electronic	Registration	Svstems.Inc。 .et.al.,133	Nev.

Adv.Opinion	62(Sept。 14,2017),thiS	Court	adopts	the	Nevada	federal	court's	holding	in

JPMorgan	Chase	Bank,N.A.vo	SFR	Invest】 nents	Pool	l.LLCo	JPMorgan	held	that	a	second

noticed	super	p五 ority	lien	must	have	separate	set	of	unpaid	months	of	homeowner

10
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association assessments to be considered a separate superpriority lien. Properqvplus, citing
JPMorgan, also holds that "when a HOA rescinds a supelpriority Iien on a property, the
HOA may subsequently assert a separate superpriority lien on the same property . . .

accruing after the rescission of the previous superpriority lien." Without the satisfaction or
withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as

a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March
29,2ott and one on February 28, 2oL2. The zorr Notice of Default was never withdrawn.
Based on the holding in PropertvPlus. the operative notice of default is the zorr Notice.

Therefore, the Court finds that the HOA's would only be entitled to one superpriority
amount on both Notices of Defaults. This leaves only the question as to Perez's intent as to
the application of payments to the HOA.

5. Perez's Intent Regarding Application of Pa5rments to the HOA
Perez maintained sporadic payments over the period starting from the first Notice of

Default to the foreclosure totaling $z,g9o.z4 Perez would receive a notice of a deficiency

and make a pa5rment toward her obligations to the HOA. Despite these payments, she was

thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as "prior to all

other liens and encumbrances," excluding those recorded before the applicable CC&Rs. See

NRS rr6.3rt6(zXa)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfii the
lien and if they must make their intent regarding those payments known before an HOA's

superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to

ensure that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf
Rivers property and ultimately sold the property at a foreclosure sale. Perez made post

Notice of Default payments prior to the sale totaling $2,39o.24. There are no material

disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by perez had no
intention of satisfring the superpriority lien, thus the first deed of trust was extinguished
upon the foreclosure sale. Marchai asserts the homeowner's payments were intended to
satisfy the HOA lien's superpriority amount prior to the HOA foreclosure sale. Marchai
argues this tender causes Marchai's deed of trust to survive the HOA foreclosure sale.

a. Tender
The foreclosure process, from the first unrescinded notice of delinquent

assessment in zoog to the acfual foreclosure sale spanned a few years. During this period,
Perez, paid the HOA $2,99o.24. This is more than the value of nine months of assessment

fees. For the nine months preceding the operative 2oog Notice of Default, perez's

assessments totaled $r,z8o.oo. This would have satisfied the superpriority and left a

balance of $r,rro.z4. Perczstill owed the HOA $14,677.8o and nothing precluded the HOA
from seeking the full amount from the borrower. The question is whether the HOA

superpriority lien was satisfied. If satisfied, it allows Marchai's lien to survive the
nonjudicial foreclosure sale to SFR. If not, then Marchai's first deed is extinguished by the
sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only "determin[e] the
precise superpriority amount in advance of the sale," and then "pay the [nine] months'

assessments demanded by the association." SFR, 334 P.3d at 4tB, 4tB. Satis$ring the
superpriority amount of the lien, not the amounts incurred by any particular months,
preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of Americ4 N-4., 382
P.3d 9rr (Nev. Aug. tt, zot6) (unpublished disposition) (finding tender of grgS effective to
discharge the lien when "$r98 was adequate to pay off the superpriority portion of' the
HOA's lien.)

Different from SFR, here the Court must determine whether the homeowner's
payments to an HOA in this case constitutes tender of the superpriority amount or whether
the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and
stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence
the superpriority. Nevada Revised Statutes 116.3116(z) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisf,i the superpriority portion of the lien. Nor
does the statute or case law dictate that pa5rments from a homeowner must first be applied
to obligations other than the superpriority.

Marchai alleges that it was Perez's intention to apply her payments to the HOA lien's
superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR

allege that Perez's payments only represent her intention to keep up with her monthly dues

and not intended to satisfu the amounts noticed. This Court held in its March 22, 2ot6
Decision and Order that there were genuine issues of material fact regarding what Perez's

intention was in the application of her payments. Absent evidence showing that Perez only
meant to maintain her monthly assessments, she tendered payment in an amount that

would satisfy more than eighteen months'worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that

shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to

pay off the superpriority lien or apply to the balance with the payment of oldest balances

first, the superpriority lien is satisfied. So whether she had the intention to pay off
obligations other than the superpriority first or whether the HOA applied them to
obligations other than the superpriority, the amount making up the superpriority was paid

off. Thus, regardless of which months a payor may request a payment be applied to, any

payment which is at least equal to the amount incurred in the nine months preceding the

notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there

are no undisputed facts at the close of discovery as to the intention of payment or the effect

of multiple Notice of Defaults, this Court must deny the HOA and SFR's Motions for
Summary Judgment. As a result, this Court finds in favor of Marchai.

/t/
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IV. Conclusion
The Court finds that no genuine issues of material fact remain in this case. The

Court denies SFR and the HOA's Motions for Summary Judgment. As the parties agree on
all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

C&,'-
DATED	this day of Sepffifl 2c17.

Drsrnrgr Counr Juocp
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Crnrrrrcarr or SBRvrcr
The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFp system or, if no e-mail
was provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s)
for:

Name Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.
Kim Gilbert Ebron

Counsel for SFR Investments
Pool r, LLC

IGleb D. Anderson, Esq.
Megan Hummel, Esq.

Counsel for Wyeth Ranch
Community Association

/

A/,-7
= ,rr4--t ::

Juprcrer, Exrcurrvs Assrsrevr, DEIARTMBNT VII

,*51:i[mIjg[,
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person. I I

/s/ Linda Marie Bett o^E gAU#{1
Districl Court Judge
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NOAS 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
MARCHAI B.T., a Bank Trust, 
 

Plaintiff, 
vs. 
 
CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES I through X; and ROE CORPORATIONS 
I through 10, inclusive, 
 
                                    Defendants. 

 Case No. A-13-689461-C 
Consolidated with: A-16-742327-C 
 
Dept. No. VII 
 

NOTICE OF APPEAL 
 

 
 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 
 

Counterclaimant/Cross-Claimant, 
vs. 
 
MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a national 
association; CRISTELA PEREZ, an individual; 
and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
 
              Counter-Defendant/Cross-Defendants. 

  

PLEASE TAKE NOTICE that SFR Investments Pool 1, LLC, by and through its counsel 

of record, hereby appeals from the following orders and judgments: 

1. Decision and Order entered on October 3, 2017; and 

Case Number: A-13-689461-C

Electronically Filed
11/3/2017 8:01 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-13-689461-C

ELECTRONICALLY SERVED
11/6/2017 10:46 AM
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2. All other orders made appealable thereby.  

 

DATED this 3rd day of November 2017. 

 

 
KIM GILBERT EBRON 
 
 
/s/ Jacqueline A. Gilbert, Esq. 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax:     (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 3rd day of November 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system, the SFR’S NOTICE OF APPEAL 

to the following parties: 

 

 
 

/s/ Jacqueline A. Gilbert, Esq.                            
an employee of Kim Gilbert Ebron 
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ASTA 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
MARCHAI B.T., a Bank Trust, 
 

Plaintiff, 
vs. 
 
CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES I through X; and ROE CORPORATIONS 
I through 10, inclusive, 
 
                                    Defendants. 

 Case No. A-13-689461-C 
Consolidated with: A-16-742327-C 
 
Dept. No. VII 
 

CASE APPEAL STATEMENT 
 

 
 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 
 

Counterclaimant/Cross-Claimant, 
vs. 
 
MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a national 
association; CRISTELA PEREZ, an individual; 
and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
 
              Counter-Defendant/Cross-Defendants. 

  

 

 

… 

Case Number: A-13-689461-C

Electronically Filed
11/3/2017 8:04 PM
Steven D. Grierson
CLERK OF THE COURT

Case Number: A-13-689461-C

ELECTRONICALLY SERVED
11/6/2017 10:46 AM
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CASE APPEAL STATEMENT 

1. Name of appellant filing this case appeal statement: 

SFR Investments Pool 1, LLC. 

      2.  Identify the judge issuing the decision, judgment, or order appealed from:  

The Honorable Linda Marie Bell 
 
      3.  Identify each appellant and the name and address of counsel for each appellant:  

Appellant: SFR Investments Pool 1, LLC (SFR) 

Counsel: Jacqueline A. Gilbert, Esq. 
  Diana Cline Ebron, Esq. 

Karen L. Hanks, Esq. 
KIM GILBERT EBRON 

  7625 Dean Martin Drive, Suite 110 
  Las Vegas, Nevada 89139 
  
Possible Appellant:  Wyeth Ranch Community Association 
 
Trial Counsel: Kaleb D. Anderson, Esq. 

Megan H. Hummel, Esq. 
  Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
  9900 Covington Cross Drive, Suite 120 
  Las Vegas, Nevada 89144 

   
      4.  Identify each respondent and the name and address of appellate counsel, if known, 
for each respondent (if the name of a respondent’s appellate counsel is unknown, indicate as 
much and provide the name and address of that respondent’s trial counsel): 
 

Respondent: Marchai, B.T. (Marchai) 

 Trial Counsel: David J. Merrill, Esq. 
   DAVID J. MERRILL, P.C. 
   10161 Park Run Drive, Suite 150 
   Las Vegas, Nevada, 89145 
 
 
      5.  Indicate whether any attorney identified above in response to question 3 or 4 is not 
licensed to practice law in Nevada and, if so, whether the district court granted that attorney 
permission to appear under SCR 42 (attach a copy of any district court order granting such 
permission):   

N/A 
 
      6.  Indicate whether appellant was represented by appointed or retained counsel in the 
district court:  

Retained 
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1 
 
      7.  Indicate whether appellant is represented by appointed or retained counsel on 
appeal:  

Retained 
 
      8.  Indicate whether appellant was granted leave to proceed in forma pauperis, and the 
date of entry of the district court order granting such leave:  

N/A 
 
      9.  Indicate the date the proceedings commenced in the district court (e.g., date 
complaint, indictment, information, or petition was filed):  

September 1, 2013 
 
      10.  Provide a brief description of the nature of the action and result in the district court, 
including the type of judgment or order being appealed and the relief granted by the district 
court: 

 The case started as one for judicial foreclosure filed by Marchai on September 1, 2013 after 

the Association’s foreclosure sale on August 28, 2013 at which SFR was the highest bidder and 

obtained title to the subject property. Three years later, Marchai filed a second suit related to the 

same property against some of the same defendants, but adding additional defendants. These 

actions were consolidated. SFR and the association answered and SFR cross-claimed for quiet 

title. Following full briefing on motions for summary judgment, the district court found that post 

notice partial payments by the homeowner in excess of the purported superpriority portion of the 

association’s lien satisfied that portion of the lien and preserved the first deed of trust. The district 

court found that it was SFR’s burden to prove otherwise as to the homeowner’s intent as to the 

payments. Thus, the Court found in favor of Marchai.   

   
      11.  Indicate whether the case has previously been the subject of an appeal to or original 
writ proceeding in the Supreme Court and, if so, the caption and Supreme Court docket 
number of the prior proceeding:  

N/A. 
 
      12.  Indicate whether this appeal involves child custody or visitation: 

N/A. 
… 
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13.  If this is a civil case, indicate whether this appeal involves the possibility of 

settlement:  

SFR is willing to address settlement but is unsure of Marchai’s position. 

 

 
KIM GILBERT EBRON 
 
 
/s/ Jacqueline A. Gilbert, Esq. 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax:     (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 3rd day of November 2017, pursuant to NRCP 5(b), I served 

via the Eighth Judicial District Court electronic filing system, the SFR’S CASE APPEAL 

STATEMENT to the following parties: 

 

 
 

/s/ Jacqueline A. Gilbert, Esq.                            
an employee of Kim Gilbert Ebron 
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NJUD 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business 
trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND 
ACTIONS 
 

} 
} 
} 
} 

 

Notice of Entry of Judgment 
 Take notice that on the 6th day of August 2018, the Court entered its Judg-

ment, a copy of which is attached. 

 Dated this 7th day of August 2018.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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Certificate of Service 
 I hereby certify that on the 7th day of August 2018, a copy of the Notice of 

Entry of Judgment was served electronically to the following through the Court’s 

electronic service system: 

Kim Gilbert Ebron 
 Diana Cline Ebron    diana@kgelegal.com 
 KGE E-Service List   eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 KGE Legal Staff    staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 
 Brenda Correa    bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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NOAS 
DIANA S. EBRON, ESQ. 
Nevada Bar No. 10580  
E-mail: diana@kgelegal.com 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
E-mail: jackie@kgelegal.com 
KAREN L. HANKS, ESQ. 
Nevada Bar No. 9578  
E-mail: karen@kgelegal.com 
KIM GILBERT EBRON  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
MARCHAI B.T., a Bank Trust, 
 

Plaintiff, 
vs. 
 
CRISTELA PEREZ, an individual; SFR 
INVESTMENTS POOL 1, LLC, a limited 
liability company; U.S. BANK NATIONAL 
ASSOCIATION, N.D., a national association; 
DOES I through X; and ROE CORPORATIONS 
I through 10, inclusive, 
 
                                    Defendants. 

 Case No. A-13-689461-C 
Consolidated with: A-16-742327-C 
 
Dept. No. XI 
 

AMENDED NOTICE OF APPEAL 
 

 
 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 
 

Counterclaimant/Cross-Claimant, 
vs. 
 
MARCHAI B.T., a Bank Trust; U.S. BANK 
NATIONAL ASSOCIATION, N.D., a national 
association; CRISTELA PEREZ, an individual; 
and DOES I through X; and ROE 
CORPORATIONS I through 10, inclusive, 
 
              Counter-Defendant/Cross-Defendants. 

  

PLEASE TAKE NOTICE that SFR Investments Pool 1, LLC, by and through its counsel 

of record, hereby files it AMENDED NOTICE OF APPEAL from the following orders and 

judgments: 

Case Number: A-16-742327-C

Electronically Filed
8/7/2018 6:41 PM
Steven D. Grierson
CLERK OF THE COURT

AA 128



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 2 - 
 

 
K

IM
 G

IL
B

E
R

T
 E

B
R

O
N

 
76

25
 D

E
A

N
 M

A
R

T
IN

 D
R

IV
E

, S
U

IT
E

 1
10

 
L

A
S

 V
E

G
A

S
, N

E
V

A
D

A
 8

91
39

 
 (

70
2)

 4
85

-3
30

0 
FA

X
 (

70
2)

 4
85

-3
30

1 

1. Decision and Order entered on October 3, 2017;  

2. Judgment entered on August 6, 2018; and 

3. All other orders made appealable thereby.  

 

DATED this 7th day of August 2018. 

 

 
KIM GILBERT EBRON 
 
 
/s/ Jacqueline A. Gilbert, Esq. 
JACQUELINE A. GILBERT, ESQ. 
Nevada Bar No. 10593  
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 
Phone: (702) 485-3300 
Fax:     (702) 485-3301 
Attorneys for SFR Investments Pool 1, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7th day of August 2018,  pursuant to NRCP 5(b), I served via 

the Eighth Judicial District Court electronic filing system, the SFR’S AMENDED NOTICE OF 

APPEAL to the following parties: 

 

 
 

/s/ Jacqueline A. Gilbert, Esq.                            
an employee of Kim Gilbert Ebron 
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MTED 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Marchai’s Motion to Reopen Discovery on an Order Shortening Time 
(Third Request) 

 Under EDCR 2.35, Marchai, B.T. moves this Court, on shortened time, for an order reo-

pening discovery to allow Marchai to take the N.R.C.P. 30(b)(6) deposition of Wyeth Ranch 

Community Association or its property manager. Marchai bases this motion on the following  
  

Date of Hearing: 08/20/2020
Time of Hearing: 9:00a.m.

Case Number: A-13-689461-C

Electronically Filed
8/13/2020 1:26 PM
Steven D. Grierson
CLERK OF THE COURT
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memorandum of points and authorities, the pleadings and papers on file, and any argument heard 

by the Court. 

 Dated this 12th day of August 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 
 

Application for Order Shortening Time 

Marchai applies to this Court under EDCR 2.35(a)(2) and 2.34(c) for an order shortening 

the time for the hearing on Marchai’s Motion to Reopen Discovery on an Order Shortening 

Time. Marchai bases this application on the following Declaration of David J. Merrill. 

Dated this 12th day of August 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 
Declaration of David J. Merrill 

I, David J. Merrill, declare: 

1. I am the sole shareholder of David J. Merrill, P.C., who is the counsel of record for 

Marchai, B.T. in Marchai, B.T. v. Perez (Case No. A-13-689461-C), which is pending in the 

Eighth Judicial District Court, Clark County, Nevada. I know of and am competent to testify to 
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the facts in this declaration. I have made this declaration supporting Marchai’s Motion to Reopen 

Discovery on an Order Shortening Time. 

2. On March 28, 2020, the Nevada Supreme Court decided SFR Investments Pool 1, 

LLC v. Marchai, B.T. (Case No. 74416), which reversed this Court’s grant of summary judgment 

for Marchai. 

3. The Nevada Supreme Court based its decision on new law or clarification of exist-

ing law, as announced in 9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev. Adv. Op. 8 

(Mar. 5, 2020). 

 4. The court filed the remittitur on April 14, 2020. 

 5. When the remittitur issued, thus granting jurisdiction back to the district court, 

this Court had issued an administrative order precluding in-person depositions due to the 

COVID-19 pandemic. See Administrative Order 20-09 at 4:9–17 (Mar. 20, 2020). 

 6. And just four days after the remittitur, this Court entered another administrative 

order precluding in-person depositions. See Administrative Order 20-13 (Apr. 17, 2020). 

 7. I prefer taking depositions in person, particularly, as in this case, when it will in-

volve the detailed review of documents. But I am also at increased risk for severe illness due to 

COVID-19. 

 8. In June, this Court entered an administrative order that allows parties to take in-

person depositions after July 1, “as long as social distancing protocols are observed.” See Admin-

istrative Order 20-17 at 11:3–13 (June 1, 2020). 

 9. On August 6, I emailed SFR’s and Wyeth Ranch’s counsel, asking if they would 

stipulate to reopen discovery to take an N.R.C.P. 30(b)(6) deposition of Wyeth Ranch given the 

Nevada Supreme Court’s opinion. I have attached a copy of my email to counsel as Exhibit 1. 

 10. The next day, Karen Hanks, SFR’s counsel, responded that SFR would agree to 

the deposition. I have attached a copy of Ms. Hanks’s email as Exhibit 2. 

 11. But David Ochoa, Wyeth Ranch’s counsel, responded that Wyeth Ranch would 

not agree. I have attached a copy of Mr. Ochoa’s email as Exhibit 3. 
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 12. On August 10, I spoke to Mr. Ochoa about taking the deposition of Wyeth Ranch 

or its property manager’s N.R.C.P. 30(b)(6) witness. Mr. Ochoa said that if Marchai filed a mo-

tion, Wyeth Ranch might not oppose it. Mr. Ochoa’s concern was whether anyone at Wyeth 

Ranch or its property manager (who may have changed over the years) would know how it ap-

plied Cristela Perez’s (the prior homeowner) payments. He said he would speak to his client and 

reply to me in about a week. But given the approaching November trial date, I told him I would 

file the motion. Of course, if Wyeth Ranch will stipulate to the deposition, then Marchai will take 

this motion off the calendar. 

 13. I declare under penalty of perjury that the preceding is true and correct. 

 Dated this 12th day of August 2020. 

 
 
             
      David J. Merrill 

 
Order Shortening Time 

Based upon the preceding Declaration of David J. Merrill, and good cause appearing there-

for: 

It is ordered that the Application for Order Shortening Time is granted; 

It is further ordered this Court shall hear Marchai’s Motion to Reopen Discovery on an 

Order Shortening Time on the _____ day of August 2010 at __:__ _.m. 

 

 
             
      Honorable Elizabeth Gonzalez 
      District Court Judge 
      Dated:       

 
 
  

August 13, 2020

9 00 a20th
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Memorandum of Points and Authorities 

Introduction 

The Nevada Supreme Court issued its opinion in 9352 Cranesbill Trust v. Wells Fargo 

Bank, N.A., 136 Nev. Adv. Op. 8 (Mar. 5, 2020), which changed or clarified the law concerning 

applying payments, particularly as it applies to a homeowners’ association lien. Given that ruling, 

Marchai wants to reopen discovery to take the N.R.C.P. 30(b)(6) deposition of the association or 

its property manager to discover how it applied the homeowner’s payments. Marchai is not ask-

ing to reopen discovery for all purposes. Instead, Marchai seeks a limited reopening of discovery. 

And because the Nevada Supreme Court changed or clarified the law concerning applying pay-

ments by a homeowners’ association, good cause exists for reopening discovery. 

Statement Required by EDCR 2.35(b) 

A. A statement specifying the discovery completed. 

1. On January 9, 2014, Marchai served Plaintiff’s Initial Disclosures of Witnesses 

and Documents Pursuant to NRCP 16.1. 

2. On January 28, 2014, SFR Investments Pool 1, LLC served SFR Investments Pool 

1, LLC’s Initial Disclosure of Witnesses and Documents Pursuant to NRCP 16.1. 

3. On October 9, 2015, Marchai issued a Subpoena Duces Tecum to Alessi & 

Koenig, LLC. 

4. On October 9, 2015, Marchai issued a Subpoena Duces Tecum to Wyeth Ranch 

Community Association. 

5. On October 19, 2015, Marchai served Plaintiff’s Supplemental Disclosures. 

6. On October 27, 2015, SFR served a First Amended Notice of 30(b)(6) Deposition 

of Marchai, B.T. 

7. On October 27, 2015, SFR served Amended Interrogatories to Marchai, B.T. 

8. On October 27, 2015, SFR served Amended Request for Admissions to Marchai, 

B.T. 

9. On October 27, 2015, SFR served Amended Request for Production of Docu-

ments to Marchai, B.T. 
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10. On October 30, 2015, Marchai served interrogatories upon SFR. 

11. On October 30, 2015, Marchai served requests for admission upon SFR. 

12. On October 30, 2015, Marchai served requests for production of documents upon 

SFR. 

13. On November 16, 2015, Alessi & Koenig served documents in response to the 

Subpoena Duces Tecum. 

14. On November 18, 2015, SFR served a Second Amended Notice of 30(b)(6) Depo-

sition of Marchai, B.T. 

15. On November 24, 2015, Marchai served Plaintiff’s Supplemental Disclosures of 

Witnesses and Documents Pursuant to NRCP 16.1. 

16. On November 25, 2015, Marchai served Responses and Objections of Plaintiff 

Marchai, B.T., to Amended Interrogatories Propounded by Defendant SFR Investments Pool 1, 

LLC. 

17. On November 25, 2015, Marchai served Responses and Objections of Plaintiff 

Marchai, B.T. to Amended Request for Admissions Propounded by Defendant SFR Investments 

Pool 1, LLC. 

18. On November 25, 2015, Marchai served Responses and Objections of Plaintiff 

Marchai, B.T. to Request for Production of Documents Propounded by Defendant SFR Invest-

ments Pool 1, LLC. 

19. On December 9, 2015, SFR served SFR Investments Pool 1, LLC’s Objections 

and Responses to Marchai, B.T.’s First Set of Interrogatories. 

20. On January 9, 2016, SFR served SFR Investments Pool 1, LLC’s Pre-Trial Disclo-

sures. 

21. On April 25, 2017, Marchai served Marchai, B.T.’s Initial Expert Disclosure. 

22. On May 22, 2017, Wyeth Ranch Community Association served Wyeth Ranch 

Community Association’s First Set of Interrogatories to Marchai, B.T. 

23. On May 22, 2017, Wyeth Ranch served Wyeth Ranch Community Association’s 

First Set of Requests for Admissions to Marchai, B.T. 
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24. On May 22, 2017, Wyeth Ranch served Wyeth Ranch Community Association’s 

First Set of Requests for Production of Documents to Marchai, B.T. 

25. On May 26, 2017, SFR served SFR Investments Pool 1, LLC’s Rebuttal Expert 

Disclosure. 

26. On May 31, 2017, Wyeth Ranch served Wyeth Ranch Community Association’s 

Joinder in SFR Investments Pool 1, LLC’s Rebuttal Expert Disclosure. 

27. On June 6, 2017, Wyeth Ranch served Wyeth Ranch Community Association’s 

Initial Disclosure of Witnesses and Documents Pursuant to NRCP 16.1. 

28. On June 21, 2017, Marchai served Marchai, B.T.’s Third Supplemental Disclo-

sure of Witnesses and Documents. 

29. On June 21, 2017, SFR served SFR Investments Pool 1, LLC’s Second Supple-

mental Disclosure of Witnesses and Documents Pursuant to NRCP 16.1. 

30. On June 28, 2017, Marchai served Answers to Wyeth Ranch Community Associa-

tion’s First Set of Interrogatories to Marchai, B.T. 

31. On June 28, 2017, Marchai served Answers to Wyeth Ranch Community Associa-

tion’s First Set of Requests for Admissions to Marchai, B.T. 

32. On June 28, 2017, Marchai served Responses to Wyeth Ranch Community Asso-

ciation’s First Set of Requests for Production of Documents to Marchai, B.T. 

33. On August 7, 2017, Wyeth Ranch served Defendant Wyeth Ranch Community 

Association’s Pretrial Disclosures Pursuant to NRCP 16.1(a)(3). 

34. On August 8, 2017, Marchai served Marchai, B.T.’s Pretrial Disclosure. 

35. On August 21, 2017, Marchai served Marchai, B.T.’s Objections to Defendant 

Wyeth Ranch Community Association’s Pretrial Disclosures Pursuant to NRCP 16.1(a)(3). 

B. A specific description of the discovery that remains to be completed. 

 Marchai wants to take the N.R.C.P. 30(b)(6) deposition of Wyeth Ranch or its property 

manager limited to the issues raised by the Nevada Supreme Court in its order vacating this 

Court’s judgment and remanding the case for further proceedings. See SFR Invs. Pool 1, LLC v. 

Marchai, B.T., No. 74416, Order Vacating J. & Remanding (Mar. 18, 2020). Specifically, Marchai 
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wants testimony about: (1) any agreements between Wyeth Ranch and Cristela Perez, the prior 

owner, concerning the application of payments to the association; (2) how Wyeth Ranch applied 

Perez’s payments after it instituted an action to enforce its lien; and (3) how Wyeth Ranch dis-

bursed payments following the foreclosure of its lien. A copy of the proposed notice of deposition 

is attached as Exhibit 4. 

C. The reasons why the discovery remaining was not completed within the time limits set by the 
discovery order. 

Marchai commenced this action by filing a complaint on September 30, 2013. (See Compl. 

for Judicial Foreclosure of Deed of Trust.) About a year later, the parties stipulated to stay the 

action pending a decision by the Nevada Supreme Court about the effect of the foreclosure of an 

association’s lien. (See Stip. and Order Staying Litig. (July 9, 2014).) In early 2015, the parties 

lifted the stay. (See Order Lifting Stay (Jan. 28, 2015).) After lifting the stay, the parties stipulated 

to a December 1, 2015 close of discovery. (See Stip. and Order to Extend Discovery Deadline 

Dates (Feb. 12, 2015).) 

On August 25, 2016, Marchai commenced a separate action in Marchai, B.T. v. SFR Invs. 

Pool 1, LLC (Case No. A-16-742327-C), which added Wyeth Ranch as a defendant. (See Compl. 

(Aug. 25, 2016).) 

On September 30, 2016, this Court again stayed this action pending the Ninth Circuit’s 

issuance of its mandate in Bourne Valley Court Trust v. Wells Fargo Bank, N.A. (Case No. 15-

15233) or until the Nevada Supreme Court issued an opinion that concurred with or disagreed 

with the Ninth Circuit decision. (See Order Deny. Mot. (Sept. 30, 2016). A few months later, this 

Court lifted the stay and consolidated this case with Case No. A-16-742327-C. (See Order Lifting 

Stay and Consolidating Cases (Dec. 13, 2016).) 

On May 16, 2017, the parties filed a Supplemental Joint Case Conference Report, which 

set a June 21, 2017 close of discovery. (See Suppl. Joint Case Conference Report at 11:5 (May 16, 

2017).) After discovery closed, SFR and Wyeth Ranch moved for summary judgment. (See SFR 

Invs. Pool 1, LLC’s Mot. for Summ. J. (July 21, 2017); Def. Wyeth Ranch Cmty. Ass’n’s Mot. 

for Summ. J. (July 21, 2017).) This Court not only denied their motions but instead granted 
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summary judgment for Marchai. (See Decision & Order (Oct. 3, 2017).) After this Court entered 

a final judgment, SFR appealed the decision. (See Judgment (Aug. 6, 2018); Am. Notice of Ap-

peal (Aug. 8, 2018).) 

On March 18, 2018, the Nevada Supreme Court reversed this Court’s order granting 

summary judgment and remanded the case to the district court for further proceedings. See SFR 

Invs. Pool 1, LLC v. Marchai, B.T., Case No. 74416 (Mar. 18, 2020). The court agreed that Pe-

rez’s payments to Wyeth Ranch could have cured the superpriority portion of the lien. Id. at 2–3. 

But, the court concluded, based upon its recent decision in 9352 Cranesbill Trust v. Wells Fargo 

Bank, N.A., 136 Nev. Adv. Op. 8 (Mar. 5, 2020), that the district court needed to determine Pe-

rez’s and Wyeth Ranch’s actions and intent when making and accepting payments and, if that 

cannot be determined, “the district court’s assessment of justice and equity.” Id. at 3. 

When an appellate court issues new law (or clarification of existing law) and remands the 

case for further proceedings, good cause exists for the trial court to reopen discovery. See Darney 

v. Dragon Prods. Co., LLC, 266 F.R.D. 23, 26 (D. Me. 2010) (concluding that good cause existed 

to reopen discovery given a change of existing law). And the Nevada Supreme Court has con-

cluded that district courts should exercise their discretion and “freely” reopen cases “[i]n order 

that justice be done.” See Ford v. Ford, 105 Nev. 672, 676, 782 P.2d 1304, 1307 (1989) (citing An-

dolino v. State, 99 Nev. 346, 351, 662 P.2d 631, 634 (1983)). 

Marchai wants to take Wyeth Ranch’s (or its property manager’s) deposition to inquire 

into Wyeth Ranch’s actions and intent when accepting payments from Perez. Marchai is not ask-

ing for the wholesale reopening of discovery. Instead, it wants narrowly focused, limited discov-

ery—one deposition—focused on facts now relevant due to the Nevada Supreme Court’s pro-

nouncement of Nevada law in 9352 Cranesbill. 

D. A proposed schedule for completing all remaining discovery. 

 Marchai is ready, willing, and able to take the deposition of Wyeth Ranch or its property 

manager’s N.R.C.P. 30(b)(6) witness when counsel and the witness are available. Marchai pro-

poses that the parties complete the deposition by September 30, 2020. 
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E. The current trial date. 

 The Court set trial for a five-week stack to begin on November 16, 2020. The proposed 

revision of the discovery schedule will not disrupt the trial date. 

Conclusion 

 Good cause exists for this Court to exercise its discretion and reopen discovery to permit 

the parties to explore facts about how Wyeth Ranch applied Perez’s payments. Hence, Marchai 

asks this Court to reopen discovery and allow it to serve the N.R.C.P. 30(b)(6) deposition notice 

upon either Wyeth Ranch or its property manager (whichever Wyeth Ranch’s counsel concludes 

will have the requisite information to respond to the categories in the N.R.C.P. 30(b)(6) notice). 

Dated this 12th day of August 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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Certificate of Service 

 I certify that on the 12th day of August 2020, a copy of the Marchai’s Motion to Reopen 

Discovery on an Order Shortening Time was served electronically to the following through the 

Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 

 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 

 

AA 147



 

 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J
. M

ER
R

IL
L,

 P
.C

. 
10

16
1  

PA
R

K
 R

U
N

 D
R

IV
E,

 S
U

IT
E 

15
0

 
L A

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

45
 

(7
0

2)
 5

66
-1

93
5 

OGM 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
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 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Order Granting Marchai’s Motion to Reopen Discovery on an Order Shortening Time 
and Denying the Alternative Countermotion for a Briefing Schedule 

Marchai’s Motion to Reopen Discovery on an Order Shortening Time and Wyeth Ranch 

Community Association’s Alternative Countermotion for a Briefing Schedule came before the 

Court on the 20th day of August 2020 at 9:00 a.m. David J. Merrill of David J. Merrill, P.C. ap-

peared for Marchai, B.T. David Ochoa of Lipson Neilson, P.C. appeared for Wyeth Ranch Com-

munity Association. Karen L. Hanks of Kim Gilbert Ebron appeared for SFR Investments Pool 1, 

LLC. The Court, having considered the motion, Wyeth Ranch’s opposition and countermotion, 

Marchai’s reply and opposition to the countermotion, the argument of counsel, and good cause 

appearing therefor: 

It is ordered that Marchai’s Motion to Reopen Discovery on an Order Shortening Time 

is granted; 

Case Number: A-13-689461-C

Electronically Filed
8/21/2020 5:21 AM
Steven D. Grierson
CLERK OF THE COURT
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It is further ordered that Wyeth Ranch’s Alternative Countermotion for a Briefing 

Schedule is denied. 

 Dated this ____ day of August 2020. 
 
 
 
             
      Honorable Elizabeth Gonzalez 
      District Court Judge 
 
 
 
Submitted by: 
 
David J. Merrill, P.C. 
 
 
 
By: /s/ David J. Merrill   
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
 
 
 
Approved as to form and content: 
 
Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 

Lipson Neilson, P.C. 
 
 
 
By: /s/ David T. Ochoa    
 David T. Ochoa 
 Nevada Bar No. 10414 
 9900 Covington Cross Drive, Suite 120 
 Las Vegas, Nevada 89144 
 (702) 382-1500 
Attorneys for Wyeth Ranch Community Asso-
ciation 

 

21st
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NEOJ 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Notice of Entry of Order 

 Take notice that on the 21st day of August 2020, the Court entered an Order Granting 

Marchai’s Motion to Reopen Discovery on an Order Shortening Time and Denying the Alterna-

tive Countermotion for a Briefing Schedule, a copy of which is attached. 

 Dated this 21st day of August 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

Case Number: A-13-689461-C

Electronically Filed
8/21/2020 10:09 AM
Steven D. Grierson
CLERK OF THE COURT
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Certificate of Service 

 I hereby certify that on the 21st day of August 2020, a copy of the Notice of Entry of Or-

der was served electronically to the following through the Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 

 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
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CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 
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Order Granting Marchai’s Motion to Reopen Discovery on an Order Shortening Time 
and Denying the Alternative Countermotion for a Briefing Schedule 

Marchai’s Motion to Reopen Discovery on an Order Shortening Time and Wyeth Ranch 

Community Association’s Alternative Countermotion for a Briefing Schedule came before the 

Court on the 20th day of August 2020 at 9:00 a.m. David J. Merrill of David J. Merrill, P.C. ap-

peared for Marchai, B.T. David Ochoa of Lipson Neilson, P.C. appeared for Wyeth Ranch Com-

munity Association. Karen L. Hanks of Kim Gilbert Ebron appeared for SFR Investments Pool 1, 

LLC. The Court, having considered the motion, Wyeth Ranch’s opposition and countermotion, 

Marchai’s reply and opposition to the countermotion, the argument of counsel, and good cause 

appearing therefor: 

It is ordered that Marchai’s Motion to Reopen Discovery on an Order Shortening Time 

is granted; 

Case Number: A-13-689461-C
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It is further ordered that Wyeth Ranch’s Alternative Countermotion for a Briefing 

Schedule is denied. 

 Dated this ____ day of August 2020. 
 
 
 
             
      Honorable Elizabeth Gonzalez 
      District Court Judge 
 
 
 
Submitted by: 
 
David J. Merrill, P.C. 
 
 
 
By: /s/ David J. Merrill   
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
 
 
 
Approved as to form and content: 
 
Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 

Lipson Neilson, P.C. 
 
 
 
By: /s/ David T. Ochoa    
 David T. Ochoa 
 Nevada Bar No. 10414 
 9900 Covington Cross Drive, Suite 120 
 Las Vegas, Nevada 89144 
 (702) 382-1500 
Attorneys for Wyeth Ranch Community Asso-
ciation 
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LIPSON NEILSON P.C. 
KALEB D. ANDERSON, ESQ. 
Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada  89144 
(702) 382-1500 
(702) 382-1512 - fax 
kanderson@lipsonneilson.com 
dochoa@lipsonneilson.com 
 
Attorneys for Defendant Wyeth Ranch Community Association  
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

MARCHAI, B.T., a Nevada business trust 
 
    Plaintiff, 
 
v. 
 
CRISTELA PEREZ, an individual, et al. 
 
    Defendants. 
 

Case No.: A-13-689461-C 
Dept. No.: XII 
 
Consolidated with: A-16-742327-C 
 
 
DEFENDANT WYETH RANCH 
COMMUNITY ASSOCIATION’S 
MOTION FOR SUMMARY 
JUDGMENT 

 
AND ALL RELATED CLAIMS AND ACTIONS. 
 

 
(HEARING DATE REQUESTED) 

 

Defendant, WYETH RANCH COMMUNITY ASSOCIATION (“HOA”), by and 

through its counsel of record at the law firm of LIPSON NEILSON P.C., respectfully 

submits the following Motion for Summary Judgment pursuant to Nevada Rule of Civil 

Procedure 56(b) (“Motion”).  

/// 

/// 

/// 

/// 

/// 

/// 

 

Case Number: A-13-689461-C

Electronically Filed
9/25/2020 4:11 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is made and based upon the Memorandum of Points and Authorities, 

the exhibits attached hereto, the pleadings and papers on file herein, and any oral 

argument that may be presented at any hearing on the Motion.   

DATED this 25th day of September, 2020. 

 
     LIPSON NEILSON P.C. 
 
 
      /s/ David T. Ochoa 
     By:         
      KALEB D. ANDERSON, ESQ. 

Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 
Attorneys for Defendant  
Wyeth Ranch Community Association 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

AA 165



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

- 3 - 

Li
p

so
n

 N
ei

ls
o

n
 P

.C
. 

9
9

0
0

 C
o

vi
n

gt
o

n
 C

ro
ss

 D
ri

ve
, 
Su

it
e 

1
2

0
 

La
s 

V
eg

as
, 
N

ev
ad

a 
8
9

1
4

4
 

(7
0

2
) 

3
8

2
-1

5
0
0

 –
 f

ax
 (

7
0
2

) 
3

8
2

-1
5
1

2
 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 This action arises from a non-judicial foreclosure sale of real property located at 

7119 Wolf Rivers Avenue, Las Vegas, Nevada 89131 (“Property”).  The sale occurred 

on August 28, 2013.  At that time, the senior deed of trust securing the Property was 

assigned to Marchai, B.T. (“Marchai”). Marchai acquired an interest in the Property six 

months before the sale, but waited until the morning of August 28, 2013 to request a 

postponement. Further, there is no admissible evidence proving that Marchai made any 

actual offer to pay any portion of the HOA’s lien. Further, at the time Marchai acquired 

an interest in the Property, foreclosure proceedings had been pending for several years. 

In fact, the first notice of default and election to sell was recorded in 2009 and several 

recorded notices were sent by certified mail to Marchai’s predecessors.  

 The District Court previously granted summary judgment in favor of Marchai 

finding it was the SFR’s burden to prove the prior owners intent in applying partial 

payments, and thus found the owners partial payments satisified the superpriority 

portion of the lien, and protected Marchai’s deed of trust.  SFR appealed this issue, and 

the Nevada Supreme Court reversed and remanded on this limited issue of how to 

apply the prior owners partial payments.  However, the district court had also made a 

number of decisions that resolved Marchai’s claims against the HOA.  Those decisions 

were not appealed by Marchai, and the limited remand by the Nevada Supreme Court 

does not leave anything open on Marchai claims against the HOA.  

However, the Cranesbill analysis is limited to the specific issue of applying the partial 

payments and does not make the prior owner or the HOA a necessary party.  Although 

this may resolve Marchai’s final claim of quiet title, the HOA was granted summary 

judgment on Marchai’s claim for Quiet Title earlier in this case and that decision was not 

appealed.  Determination of this issue does not leave open claims against the HOA, as 

the application of the payments will either lead to a completed superprioirty sale or a 

completed subprioirty sale.  Neither of which leads to a violation of NRS 116 by the 
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HOA.  Marchai’s quiet title claim contained various arguments including that the sale 

should be voided as commercially unreasonable, or the price was unconsicionable. 

However, those specific issues were addressed by the district court previously and not 

appealed by Marchai.  Thus what is left on the Quiet Title claim that remains against 

SFR only is the Cranesbill issue.  The HOA does not have a title interest in the property, 

it has a lien interest, and in regards to the lien interest there is no avenue for damages 

agains the HOA if the court finds that a non-parties partial payments did not save 

Marchai.  The HOA can foreclose on either the superpriority or subpriority portion of its 

lien and it is not a wrongful foreclosure.  Accordingly the HOA is entitled to summary 

judgment on all of Marchai’s claims against it.    

II. STATEMENT OF UNDISPUTED FACTS 

 On or around October 19, 2005, Cristela Perez (“Borrower”) obtained a loan to 

purchase the Property. See Complaint in Case No. A-16-742327-C, attached hereto as 

Exhibit 1 ¶ 7. The loan was secured by a deed of trust with CMG Mortgage named as 

beneficiary. Id. ¶ 8. The deed of trust was subsequently assigned to CitiMortgage, Inc. 

and Stanwich Mortgage Loan Trust, Series 2012-6. Id. ¶¶ 22, 24. In March 2013, the 

deed of trust was assigned to Plaintiff. Id. ¶ 27.  

 Sometime after purchasing the Property, Borrower defaulted on her quarterly 

homeowners’ assessments. See generally id.; see also Resident Transaction Detail, 

attached hereto as Exhibit 2.  Therefore, on November 5, 2007, the HOA, through 

Complete Association Management Company (“CAMCO”), recorded a notice of 

delinquent violation lien. Ex. 1 ¶ 9; see also Notice of Delinquent Violation Lien, 

attached hereto as Exhibit 3. On or around October 8, 2008, the HOA, through Alessi & 

Koenig LLC (“Alessi”) recorded a notice of delinquent assessment lien. Ex. 1 ¶ 11; see 

also Notice of Delinquent Assessment Lien, attached hereto as Exhibit 4. On January 

5, 2009, the HOA, through Alessi, recorded a notice of default and election to sell. Ex. 1 

¶ 12; see also Notice of Default and Election to Sell attached hereto as Exhibit 5. On 

January 14, 2010, the HOA, through Alessi, recorded a notice of trustee’s sale. Ex. 1 ¶ 
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13; see also Notice of Trustee’s Sale, attached hereto as Exhibit 6. The sale was 

scheduled for February 17, 2010. Id.  

 On or around February 5, 2010, Borrower and her husband entered into a 12-

month payment plan with the HOA and the pending foreclosure sale was postponed. 

See Account 84081, attached hereto as Exhibit 7. Borrower made four payments to the 

HOA between March 2010 and October 2010, none of which brought her account 

current. See Ex 2 & 7. Thus, in November 2010, Alessi began preparation to re-notice 

the sale. Ex. 7. Between November 2010 and March 2011, Borrower made two 

additional partial payments on her account, but failed to bring her account current. Ex. 2 

& 7. On March 9, 2011, the HOA, through Alessi, recorded a rescission of notice of the 

February 2010 trustee’s sale. Ex. 1 ¶ 15. On March 29, 2011, the HOA, through Alessi, 

recorded a second notice of trustee’s sale. Id. ¶ 16; see also Notice of Trustee’s Sale 

attached hereto as Exhibit 8. The second sale was scheduled for May 8, 2011. Id. 

Copies of the notice were sent by certified mail to CMG Mortgage, Inc.. See Certified 

Mailing Receipts, attached hereto as Exhibit 9.  

On April 7, 2011, Alessi received a letter of hardship from Borrower and agreed, 

once again, to postpone the sale. See Ex. 7. Borrower entered into a ten-month 

payment plan to bring her assessments current. Ex. 2 & 7. By September 2011, 

Borrower had once again breached her payment plan. Id. Therefore, on December 20, 

2011, the HOA, through Alessi, recorded a second notice of delinquent assessment 

lien. Ex. 1 ¶ 19, see also Notice of Delinquent Assessment (Lien), attached hereto as 

Exhibit 10.  

On February 28, 2012, the HOA, through Alessi, recorded a second notice of 

default and election to sell. Ex. 1 ¶ 20, see also Notice of Default and Election to Sell, 

attached hereto as Exhibit 11. Copies of the notice were sent by certified mail to CMG 

Mortgage, Inc. See Certified Mailing Receipts, attached hereto as Exhibit 12. On March 

8, 2012, Borrower’s husband contacted Alessi and requested another payment plan. 

See email correspondence, attached collectively hereto as Exhibit 13. Although 
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Borrower made two payments to Alessi between March 2012 and July 2012, she failed 

to bring her account current. See Ex. 2 & 7. Therefore, on October 31, 2012, the HOA, 

through Alessi, recorded a third notice of trustee’s sale. Ex. 1 ¶ 25; see also Notice of 

Trustee’s Sale, attached hereto as Exhibit 14. The sale was scheduled for November 

28, 2012. Id. Copies of the notice were sent certified mail to CMG Mortgage, Inc. and 

CitiMortgage, Inc. See Mailing Receipts, attached hereto as Exhibit 15. In response to 

the third notice of sale, Borrower sent correspondence to the HOA requesting another 

payment plan. See correspondence attached hereto as Exhibit 16. The sale was 

postponed accordingly. See Ex. 7.  

 On March 26, 2013, the HOA, through Alessi, received notification that Borrower 

filed for Chapter 7 bankruptcy. Ex. 7. On July 31, 2013, the HOA, through Alessi, 

recorded a fourth notice of trustee’s sale. Ex. 1 ¶ 28; see also Notice of Trustee’s Sale, 

attached hereto as Exhibit 17. The sale was scheduled for August 28, 2013. Id. On 

August 28, 2013, Alessi emailed the HOA’s community management company, advising 

that “the mortgage company is asking for an extension so they can get it paid off” and 

requesting permission to postpone the sale. See email correspondence, attached 

hereto as Exhibit 18.  

The HOA declined to postpone the sale. Id. That same day, the HOA, through 

Alessi, sold the Property to SFR Investment Pool 1 LLC (“SFR”) for $21,000. Ex. 1 ¶ 30. 

A trustee’s deed upon sale was recorded in SFR’s favor in September 2013. See 

Trustee’s Deed Upon Sale, attached hereto as Exhibit 19.  

III.  PROCEDURAL BACKGROUND 

In the District Court’s Order entered March 22, 2016, the Court found that Marchai 

failed to establish the sale was commercially unreasonable, violated the takings or due 

process clauses, or that the statute was unconstiutionaly vague.  Exhibit 20. 

In the District Court’s Order entered January 24, 2017, the Court dismissed 

Marchai’s Quiet Title Claim against the HOA.  Exhibit 21. 

/// 
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In the District Court’s October 3, 2017 Order, the Court found that Notice was 

proper, however, found for Marchai based on a determination that Borrower’s partial 

payments paid off the superpriority portion of the lien.  Exhibit 22. 

On November 6, 2017, SFR filed its Case Appeal Statement and Notice of Appeal, 

appealing the determination on the application of Borrower’s partial payments.  Exhibit 

23. 

Marchai did not appeal the earlier orders or the determination on notice from the 

October 3, 2017. 

On March 18, 2020, the Nevada Supreme Court entered its Order Vacating 

Judgment and Remanding.  Exhibit 24.  Within that Order the Nevada Supreme Court 

found and affirmed that the 2008 Notice of Delinquent Assessment was the operative 

notice to review superpriority and that a Borower’s payments could satisfy the 

superpriority portion of an HOA lien.  However, the Court remanded on finding that 

under  9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 

2020), the facts surrounding the payments needed to be analyzed to determine if the 

payments actually satisfied the superpriority portion of the lien. 

IV. STANDARD OF REVIEW 

 “The purpose of summary judgment is to pierce the pleading and to assess the 

proof in order to see whether there is a genuine need for trial.”  Matushita Elec. Indus. 

Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  Summary judgment is appropriate 

when the pleadings, the discovery and disclosure materials on file, and any affidavits 

“show [] that there are no genuine disputes as to any material fact and the movant is 

entitled to judgment as a matter of law.”  Nev. R. Civ. P. 56(b); see also Celotex v. 

Catrett, 477 U.S. 317, 330 (1986); Boland v. Nevada Rock & Sand Co., 111 Nev. 608, 

610, 894 P.2d 988 (1995).  

To survive a motion for summary judgment, the nonmoving party “may not rest 

upon the mere allegations or denials of [its] pleadings,” Anderson v. Liberty Lobby, 
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Inc., 477 U.S. 242, 248 (1986), nor may it “simply show there is some metaphysical 

doubt as to the material facts.”  Matsushita Elec. Indus. Co., 475 U.S. at 586.  It is the 

nonmoving party’s burden to “come forward with specific facts showing that there is a 

genuine issue for trial.”  Id. at 587 (emphasis added); see also Wood v. Safeway, Inc., 

121 Nev. 724 (2005), citing Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 

P.3d 82 (2002).   

An issue is only genuine if there is a sufficient evidentiary basis for a reasonable 

jury to return a verdict for the nonmoving party.  Anderson, 477 U.S. at 248 (1986).  

Further, a dispute will only preclude the entry of summary judgment if it could affect the 

outcome of the suit under governing law. Id.  “The amount of evidence necessary to 

raise a genuine issue of material fact is enough to require a judge or jury to resolve the 

parties’ differing versions of the truth at trial.”  Id. at 249.  In evaluating a summary 

judgment ion, a court views all facts and draws all inferences in a light most favorable 

to the nonmoving party.  Kaiser Cement Corp. v. Fischbach & Moore, Inc., 793 F.2d 

100, 1103 (9th Cir. 1986).  

V. LEGAL ARGUMENT 

 
A. The HOA is entitled to Summary Judgment on all of Marchai’s claims 

against it. 
 

On October 3 2017, the Honorable Linda Marie Bell entered her summary 

judgment order in this matter. Exhibit 22. Notice of Entry of Order was filed the next day. 

Id.  The 2017 Order states: 

Issues including commercial reasonableness, SFR as a bona fide 
purchaser, constitutionalty of Chapter 116, and whether the Trustee was 
the grantor in the HOA foreclosure sale were resolved this Court's 
Decision of Order of March 22, 2016. The Court found that Marchai failed 
to establish that the HOA sale was commercially unreasonable as a 
matter of law because absent fraud, unfairness, or oppression, an 
inadequate price is not dispositive of unreasonableness. Further, the 
Court found that SFR was not able to establish as a matter of law that it 
was a bona fide purchaser and that the HOA's years of foreclosure notice 
proceedings including delinquency notices, defaults, and sale documents 
would be a matter for a fact finder. Marchai raised constitutionality 
revolving around NRS Chapter 116 involving due process, takings, and 
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void for vagueness. The Court found that Marchai could not show that 
requirements under Chapter 116 did not meet the notice requirements that 
would set off due process issues or the legislative enactment of Chapter 
116 was a governmental taking or a meant to serve a public purpose. Nor 
could Marchai show that Chapter 116 meets the high standard for 
unconstitutionally vagueness. Lastly, the Court found that an inartfully 
drafted foreclosure deed could not be resolved in favor of Marchai. This 
Court finds that there is no new law to decide in favor of granting summary 
judgment on these same arguments and the Court will not reconsider 
these issues already resolved. 

 

Id. Thus the District Court confirmed in its 2017 Order that it previously resolved 

in its 2016 Order Marchai’s first and second causes of actions related to taking 

and due process.  Id.  Further, to the extent Marchai’s third through sixth cause 

of action related to taking, due process, or commercial reasonableness, those 

portion of those causes of action were also resolved by the 2016 Order. Id.  The 

2016 Order was not appealed. See Exhibit 23, notice of appeal and case appeal 

statement. 

 The 2017 Order that was appealed also found that notice was proper 

stating: “The HOA properly notice U.S. Bank . . .. The HOA had no continuing 

legal duty to notify Marchai under the statute.”  Exhibit 22.  The Nevada Supreme 

Court did not remand the notice issue.  Exhibit 24. 

 Further Quiet Title against the HOA only was dismissed in a separate 

2017 Order that was not appealed.  Exhibit 21. 

 The 2017 Order that was appealed does not address Marchai’s fifth cause 

of action of intentional intereference of contract by name.  However, the Order 

recognizes: 

SFR Investments Pool r v. U.S. Bank,334 P.3d 408,411 (Nev. 2014), reh'g 
denied (Oct. 16, 2014). That super-priority portion of the lien was held by 
the Nevada Supreme Court to be a true super-priority lien, which will 
extinguish a first deed of trust if foreclosed upon pursuant to Chapter 116's 
requirements. Id. at 419. Specifically, "[t]he sale of a unit pursuant to NRS 
116.91162, 116.31163 and 116.31164 vests in the purchaser the title of 
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the unit's owner without equity or right of redemption." NRS 116.31166(3); 
see also SFR v. U.S. Bank, 334 P.3d at 412. 

 
Thus NRS 116 allows for a superpriority lien, and any attempt by Marchai or its 

predecessors to contract around NRS 116 would be void as a matter of law 

pursuant to the statute.  A breach by their borrower that could lead to an NRS 

116 should have been contemplated.  If Marchai believed that its predecessor 

contracted around an NRS 116 superioirty lien, the statute itself prevented this 

not any action by the HOA to exercise its rights under the statute in foreclosing.  

There is is simply no evidence to establish intentional interference with contract. 

There is no evidence that the HOA caused the borrower to stop paying 

assessments let alone had intent to interfer with a contract, when the contract 

should cotenplate an NRS 116 HOA foreclosure because the contract cannot get 

around the statute. 

To establish tortious or intentional interference with contract, a plaintiff must 

show: (1) a valid and existing contract; (2) the defendant’s knowledge of the contract; 

(3) intentional acts intended or designed to disrupt the contractual relationship; (4) 

actual disruption of the contract; and (5) resulting damage.  Sutherland v. Gross, 105 

Nev. 192, 196, 772 P.2d 1287, 1290 (1989), citing Ramona Manor Convalescent Hosp. 

v. Care Ent., 177 Cal. App.3d 1120, 225 Cal. Rptr. 120, 124 (1986).  

The crux of a claim for intentional interference with contract is “whether Plaintiff 

has proved intentional acts by Defendant intended or designed to disrupt Plaintiff’s 

contractual relations...”  J.J. Indus., LLC v. Bennett, 119 Nev. 269, 275, 71 P.3d 1264, 

1268 (2003). Mere knowledge of a contract is insufficient to establish that a defendant 

intended to disrupt the relationship, particularly when “[defendant’s] conduct is not 

criminal or fraudulent” and there are “[no] other aggravating circumstances.”  Id., citing 

Nat. Right to Life P.A. Com., 741 F. Supp.  807, 814 (D. Nev. 1990).  A plaintiff must 
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prove that a defendant had a “specific motive or purpose to injure by his interference.”  

Id.; see also Ramona Manor Convalescent Hosp., 177 Cal. at 1130 (“The essential 

thing is the purpose to cause the result.  If the actor does not have this purpose, his 

conduct does not subject him to liability under this rule …”)  

Here, the evidence indicates that HOA accepted borrowers payments throughout 

the foreclosure process. See Exhibit 2 and 7.   Additionally, a lender can step in any 

time and protect itself from even complete non-payment of assessments by the 

borrower by paying all or the superpriority portion themselves. This issue was address 

in the prior summary judgment briefing, it was not appealed by Marchai, not remanded 

for consideration by the Nevada Supreme Court and should be considered resolved.  

Alternatively, if it remains as an issue, for the reasons stated above, the HOA is entitled 

to summary judgment on this cause of action as well. 

As to Marchai’s Wrongful Foreclosure and Violation of NRS 116.113 causes of 

action, the Cranesbill issue was the limited issue remanded. The Cranesbill decision 

reflects a break from the idea that the payments should just be applied by the Court in 

hindsight to benefit the Lender.  Instead the decision requires a review of the factual 

reality of how the payments were being applied and the borrower’s understanding 

regarding their payments.  Generally, it is possible borrowers that made partial 

payments after collections had begun could have been paying only toward the current 

monthly assessments and not past assessments that make up the superpriority portion 

of lien.  The Cranesbill decision also directs a review of whether the borrower would 

have been paying toward collection costs as separate account that reflected actual 

expenses the HOA owed to a third party.  Still, given the limited facual analysis 

remaining on the application of the Borrower’s partial payments,  the HOA is entitled to 

summay judgment on all of Marchai claims. 
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The remaining issue is application of payments.  With constitutionality, 

commercial reasonableness, notice, etc., resolved there was a valid sale here.  

The HOA does not have a pending lien interest remaining in the subject property 

following the foreclosure. See NRS 107.080(5) (2013) (providing that a sale pursuant to 

the provisions of NRS Chapter 107 vests title in the purchaser); see also SFR Invs. Pool 

1 v. U.S. Bank, 130 Nev. 742, 746, 334 P.3d 408, 411 (2014) (discussing 

how HOA foreclosures follow NRS Chapter 107).  Additionally, the sale of a unit 

pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title 

of the unit's owner without equity or right of redemption. See Nev. Rev. Stat. § 

116.31166(2)-(3).   There was a valid sale and SFR was the Purchaser.  The application 

of payments leaves open whether SFR took subject to the deed of trust, or whether the 

deed of trust was extinquished by the foreclosure sale, but there is no basis to void the 

sale, or reason to keep the HOA in the case to continue to trial for the purpose of 

declaratory relief on whether SFR took title subject to the deed of trust or not.   

Additionally, the determination on payments does not leave open a causal nexus 

to damages against the HOA that conducted a valid but yet to be determined 

superpriority or subpriority sale.  Cranesbill directs that either payments went to pay of 

the superiority portion of lien protecting Marchai’s interest in the deed of trust, or some 

other valid application of the payments directed them to other assessments or collection 

costs.  Marchai took an assignment of interest where its predecessor was aware for 

years that the Borrower was in collections with HOA, and the predecessor did not pay to 

protect that interest; and Marchai did not pay to protect the interest when taking the 

assignment when it did.  Marchai is praying that the Borrower that it failed to assist 

saved them.  However, if the Borrower did not, the HOA is not liable as it conducted a 

valid foreclosure sale. 
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For various reasons an HOA foreclosure sale can be a superpriority or subpriority 

foreclosure sale.  The reality is that the HOA (during this period): 1) was required to 

provide a non-warranty deed after the foreclosure (see NRS 116.31164(3)(a));  2) had 

no obligation to disclose it was an HOA with a superpriority lien;1 3) had no obligation to 

disclose it was foreclosing on a superpriority lien if it has one;2  4) had no obligation to 

disclose the amount of the superpriority portion of the lien;3  5)  had no obligation to 

disclose a tender of the superpriority lien;4 6) had no obligation to disclose whether the 

Federal Housing Finance Agency (FHFA) has an interest in the property.5  The court’s 

reviewed good faith in making determinations on the above issues.  Similary, under 

Cranesbill the HOA had no obligation to specifically apply Borrower’s partial payments 

to pay down the superpriority portion of the lien, not doing so was not a wrongful 

foreclosure or violation of good faith.  Therefore, despite a pending determination on 

title between SFR and Marchai, the court can still find summary judgment in favor of the 

 
1 Some HOAs do not have a superpriority lien, see Saticoy Bay LLC Series 4500 Pac. 
Sun v. Lakeview Loan Servicing, LLC, 2019 Nev. Unpub. LEXIS 570, 441 P.3d 81, 2019 
WL 2158334 

2
 See Pennymac Corp. v. Javalina Options Ltd., 2019 Nev. Unpub. LEXIS 1174, *6, 450 P.3d 915, 

2019 WL 5491000, stating: “ . . . nothing in the CC&Rs supports appellant's arguments that the HOA 

chose to conduct a subpriority-only sale, and. . . the HOA's failure to delineate 
the superpriority amount in the foreclosure notices is not evidence of such a choice. Citing: SFR 
Inns. Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. 742, 757, 334 P.3d 408, 418 (2014) (observing that it 
was "appropriate" for the notices to state the total lien amount because they are sent to the 
homeowner and other junior lienholders). 
 
 

3
 Id, and NRS 116 provides that the superpriority is up to nine months of assessments. 

4 A Oro, LLC v. Ditech Financial LLC, 2019 WL 913129, 434 P.3d 929 (Nev. 2019) 
(unpublished) and Noonan v. Bayview Loan Servicing, LLC, 438 P.3d 335 (2019). 
5
 Id, and see Fannie Mae v. Saticoy Bay Llc Series 8324 Charleston & Fulton Park Unit 

Owners' Ass'n, 2020 U.S. Dist. LEXIS 103267, *8, 2020 WL 3103896, stating: “[The 
HOA] had no duty to announce that it had not obtained Fannie Mae's consent for the 
sale to extinguish the deed of trust. At the time of this sale in January 2015, the HOA 
provided the purchaser "a deed without warranty." Nev. Rev. Stat. § 116.31164(3).” 
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HOA, which was not obligated to step in an protect Marchai in this way from NRS 116, 

after Marchai and its predecessor failed to protect themselves.  

VI. CONCLUSION 

  Based on the foregoing arguments, the HOA respectfully requests that summary 

judgment be entered in its favor on all claims for relief set forth in Marchai’s complaint. 

 DATED this 25th  day of September, 2020. 
 
      LIPSON NEILSON P.C. 
 
 
      /s/ David Ochoa 
     By:         
      KALEB D. ANDERSON, ESQ. 

Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 
Attorneys for Defendant  
Wyeth Ranch Community Association 
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CERTIFICATE OF SERVICE 

 I certify that on the 25th  day of September, 2020, I electronically transmitted the 

foregoing DEFENDANT WYETH RANCH COMMUNITY ASSOCIATION’S MOTION 

FOR SUMMARY JUDGMENT to the Clerk’s Office using the Odyssey eFileNV & Serve 

system for filing and transmittal to the following Odyssey eFileNV & Serve registrants 

addressed to: 

David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
david@djmerrillpc.com  
 
Attorney for Plaintiff Marchai, B.T. 
 
 
Diana Cline Ebron, Esq. 
Jacqueline A. Gilbert, Esq. 
Karen L. Hanks, Esq. 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139 
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CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
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 v. 
 
CRISTELA PEREZ, an individual; et al. 
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Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Marchai, B.T.’s Opposition to Defendant Wyeth Ranch Community As-
sociation’s Motion for Summary Judgment 

Date of Hearing: November 10, 2020 
Time of Hearing: 9:00 a.m. 

Introduction 

In 2008, Wyeth Ranch Community Association instituted an action to enforce its lien. 

The superpriority portion of Wyeth Ranch’s lien was $752.40. But after Wyeth Ranch instituted 

an action to enforce its lien, Cristela Perez, the homeowner, paid Wyeth Ranch $3,390.00, 

$2,381.75 of which Wyeth Ranch applied to Perez’s account. If Wyeth Ranch applied at least 

$752.40 to the superpriority portion of Wyeth Ranch’s lien, then Wyeth Ranch had no super-

priority lien to foreclose. But how Wyeth Ranch applied Perez’s partial payments is the precise 

Case Number: A-13-689461-C

Electronically Filed
10/19/2020 8:36 PM
Steven D. Grierson
CLERK OF THE COURT
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issue the Nevada Supreme Court remanded for this Court to decide. And that issue is a factual 

issue, which this Court cannot decide on summary judgment if genuine issues of material fact ex-

ist. They do. 

Wyeth Ranch’s witness, Yvette Sauceda, testified that it first applied payments to the 

current quarter’s association dues and any excess to the oldest dues outstanding. But Sauceda’s 

testimony conflicts with the documentary evidence. 

A report Wyeth Ranch ran in September 2008 showed that it first applied payments to 

the oldest association dues. And, after the foreclosure, Wyeth Ranch applied an amount equal to 

its entire assessment lien, which it could only do if Perez had satisfied the superpriority portion of 

the lien. Also, Sauceda based her testimony on her mistaken belief that Perez made payments un-

der a payment plan. But, again, Wyeth Ranch’s documents refute Sauceda’s testimony. 

The conflict between Sauceda’s testimony and the documentary evidence creates genuine 

issues of material fact, which this Court can only resolve at trial. Hence, Marchai asks this Court 

to deny Wyeth Ranch’s motion. 

Statement of Facts1 

On July 21, 2004, Cristela Perez, a California resident, purchased the property at 7119 

Wolf Rivers Avenue, Las Vegas, Nevada 89131 (the Property) for $457,545.00. (SOF No. 1.) Pe-

rez, who purchased the Property as a second home, took title in the Property as a married woman 

as her sole and separate property. (SOF Nos. 3–4.) To purchase the Property, Perez entered into 

two loans with Countrywide Home Loans, Inc.—one for $366,000.00 and a second for 

$68,631.00—both of which Countrywide secured by recording two deeds of trust. (SOF No. 5.) 

The year after she purchased the Property, Perez refinanced her two loans with Country-

wide by entering into one InterestFirst Adjustable Rate Note (the Note) with CMG Mortgage, 

 
1  In accordance with N.R.C.P. 56, Marchai contemporaneously filed with this opposition to the motion for 
summary judgment Marchai, B.T.’s Statement of Undisputed and Disputed Facts in Support of its Opposition to 
Wyeth Ranch Community Association’s Motion for Summary Judgment, which Marchai incorporates by reference. 
The statement provides a more complete discussion of the entire facts of the case. Marchai tried to limit the state-
ment of facts in the opposition to those most relevant to the arguments raised by the motion. The opposition’s cita-
tion to “SOF” refers to the statement of facts and the citation to the “No.” refers to the corresponding paragraph 
number in the statement of facts. 
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Inc. for $442,000.00. (SOF No. 6.) CMG Mortgage secured the Note by recording a deed of 

trust against the Property (the Deed of Trust). (SOF No. 7.) And Countrywide reconveyed its 

deeds of trust, leaving the Deed of Trust as the first deed of trust. (See SOF No. 8.) 

The following year, Perez obtained a home equity line of credit from U.S. Bank, who se-

cured the credit line by recording a second deed of trust. (See SOF No. 9.)  

The Property is in the Wyeth Ranch community, which collected association dues on 

each quarter’s first day. (SOF No. 2, 10.) Wyeth Ranch had no general agreements with home-

owners about applying payments or partial payments. (SOF No. 14.) Wyeth Ranch maintained 

two accounts for the Property: an assessment account and a violation account. (SOF No. 15.) But 

Wyeth Ranch did not maintain separate superpriority and subpriority accounts. (SOF No. 16.) 

On January 1, 2008, Wyeth Ranch charged Perez a $420 quarterly assessment. (SOF No. 

17.) Because Perez failed to pay the assessment within 30 days, on January 30, 2008, Perez be-

came delinquent in the payment of her quarterly assessments. (SOF No. 18.) On the first day of 

the next quarter, Wyeth Ranch charged Perez another $420 quarterly assessment. (SOF No. 19.) 

But, on April 16, 2008, Perez paid $507.60. (SOF No. 20.) Yvette Sauceda, the accounting direc-

tor for Complete Association Management Company (CAMCO), Wyeth Ranch’s community 

manager, testified that Wyeth Ranch applied Perez’s payment first to the current quarter’s (April 

2008) association dues, and the remainder to the oldest association dues (January 2008). (See 

SOF Nos. 12, 122–26.) When asked how Sauceda knew that Wyeth Ranch applied the payment 

in the manner she suggested, she testified, “I just know that.” (See SOF No. 126.) 

But a report Wyeth Ranch produced conflicts with Sauceda’s testimony. (See SOF No. 

127.) The report, which Wyeth Ranch prepared in September 2008, shows that Wyeth Ranch ap-

plied the payment first to January 2008’s association dues (which the ledger does not show are 

due) and the remainder to April 2008’s association dues. (See SOF No. 127.) The following is a 

clipped image of the report showing the amounts outstanding in September 2008: 
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In other words, Wyeth Ranch first applied the payment to the oldest outstanding association 

dues. (See SOF No. 128.) 

Because Perez did not pay the remainder of April’s or July’s dues, on September 30, 

2008, Alessi & Koenig, LLC, an agent hired by Wyeth Ranch to collect assessments, instituted an 

action to enforce Wyeth Ranch’s lien by sending Perez a Notice of Delinquent Assessment Lien. 

(See SOF Nos. 21–22.) According to the notice, Perez owed Wyeth Ranch $1,425.17, including 

collection costs, attorney’s fees, late fees, service charges, and interest. (SOF No. 23.) Alessi rec-

orded the notice. (SOF No. 24.) 

While Alessi proceeded with the foreclosure process, Perez made payments towards her 

association dues. On February 12, 2010, Perez paid $900.00. (SOF No. 35.) Alessi deducted 

$309.60 in collection costs and disbursed the remainder ($590.40) to Wyeth Ranch, who applied 

the payment to Perez’s account. (SOF Nos. 36–37.) Sauceda again testified that Wyeth Ranch 

applied this payment first to the January 2010 dues and the remainder to January 2008. (SOF No. 

WYETH RANCH CA
P.O. BOX 12117

LAS VEGAS, NV 89112

CRISTELA PEREZ
7119 WOLF RIVERS AVE

LAS VEGAS, NV 89131

Property Address: 7119 WOLF RIVERS AVE

Account*: 84081

Code

LF

LF

LF

LF

MA

MA

LF

LF

Intent

LF

MA

Current

431.29

Date

1/30/2008

1/30/2008

2/29/2008

3/30/2008

4/1/2008

7/1/2008

7/30/2008

7/30/2008

8/13/2008

8/30/2008

10/1/2008

30 - 59 Days

136.29

in
r

Amount

6.30

75.00

6.30

6.30

420.00

420.00

11.29

75.00

50.00

11.29

420.00

60 - 89 Days

420.00

>9COD

Applied

0.00

0.00

0.00

0.00

87.60

0.00

0.00

0.00

0.00 •

0.00

0.00

>90 Days

426.30

Remaining

6.30

75.00

6.30

6.30

332.40

420.00

11.29

75.00

50.00

11.29

420.00

Balance:

Balance Check*

6.30

81.30

87.60

93.90

426.30

846.30

857.59

932.59

982.59

993.88

1,413.88

1,413.88

Memo

Late Fee Processed

Late Fee Processed

Late Fee Processed

Late Fee Processed

MA

MA

Late Fee Processed

Late Fee Processed

. INTENT TO LIEN

Late Fee Processed

. MA

Complete Association Management Co., LLC | P. O. BOX 121171 LAS VEGAS, NV 89112 1702-531-3382
Make check payable to: WYETH RANCH COMMUNITY ASSOCIATION

9/17/2008

!! SEP 1 7 20u3 ^

BY:. WY000392
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138.) Sauceda testified this was Wyeth Ranch’s unwritten policy. (SOF No. 138–39.) But the Sep-

tember 2008 report showed that Wyeth Ranch’s policy was to apply payments to the oldest associ-

ation dues first. (See SOF No. 127–28.) And Wyeth Ranch could not have applied Perez’s pay-

ment to the January 2008 association dues because the September 2008 report shows that Perez 

already satisfied that payment. (See SOF No. 139.) 

After Perez made the $900 payment, she entered into a payment plan with Alessi that re-

quired her to make a $669.87 payment each month beginning April 1, 2010. (SOF Nos. 134–35.) 

But Perez never made a $669.87 payment. (SOF No. 137.) Instead, Perez made several, smaller 

partial payments. 

For example, in May 2010, Perez paid $300.00. (SOF No. 38.) Alessi deducted $95.40 in 

collection costs from the payment and disbursed the remainder ($204.60) to Wyeth Ranch, who 

applied it to Perez’s account. (SOF Nos. 39–40.) Sauceda testified that when a homeowner was 

not on a payment plan, Wyeth Ranch applied payments to the account “generally.” (SOF No. 

124.) But when the homeowner was on a payment plan, Wyeth Ranch applied the payments un-

der the plan. (SOF No. 124.) Although Perez and Wyeth Ranch entered into a payment plan, Pe-

rez’s $300 payment did not comply with the plan. (Compare SOF No. 38 with SOF Nos. 134–35.) 

Nevertheless, Sauceda testified that the plan required Wyeth Ranch to apply partial payments 

first to the current quarter’s association dues. (SOF No. 129.) But the payment plan did not re-

quire Wyeth Ranch to first apply partial payments to the current quarter’s association dues. 

(SOF No. 130.) Also, the payment plan breakdowns the association dues by month, not quarter. 

(SOF No. 130.) And Perez’s partial payments were not first applied to the current quarter’s asso-

ciation dues. (SOF No. 131.) Instead, Alessi first applied the payments to collection costs. (SOF 

No. 131.) Regardless, Alessi terminated the payment plan on July 2, 2010. (SOF No. 140.) 

But Perez continued to make payments towards her assessments: 

• In August 2010, Perez paid $250.00. (SOF No. 43.) Alessi deducted $77.24 in collec-

tion costs and disbursed the remainder ($172.76) to Wyeth Ranch, who applied it to 

Perez’s account. (SOF Nos. 44–45.) 
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• In September 2010, Perez made a $220.00 payment. (SOF No. 46.) Alessi deducted 

$67.98 in collection costs and disbursed the remainder ($152.02) to Wyeth Ranch, 

who applied it to Perez’s account. (SOF Nos. 47–48.) 

• In November 2010, Perez paid $175.00. (SOF No. 49.) Alessi deducted $48.82 in col-

lection costs and disbursed the remainder ($126.18) to Wyeth Ranch, who applied it 

to Perez’s account. (SOF Nos. 50–51.) 

• In March 2011, Perez paid $160.00. (SOF No. 52.) Alessi deducted $40.48 in collec-

tion costs and disbursed the remainder ($119.52) to Wyeth Ranch, who applied it to 

Perez’s account. (SOF Nos. 53–54.) 

Perez made none of these payments under a payment plan. (SOF Nos. 141–45.) 

 According to Wyeth Ranch’s records, Alessi entered into a second payment plan with Pe-

rez on April 30, 2011. (SOF No. 146.) But Wyeth Ranch produced no documents describing the 

plan. (SOF No. 146.) Hence, the parties cannot determine whether Perez made any payments 

consistent with the plan’s terms. (SOF No. 146.) Regardless, Alessi terminated the plan on Sep-

tember 30, 2011. (SOF No. 147.) During the possible pendency of the unknown plan, Perez made 

two payments: 

• In May 2011, Perez paid $160.00. (SOF No. 59.) Alessi deducted $35.68 in collection 

costs and disbursed the remainder ($124.32) to Wyeth Ranch, who applied it to Pe-

rez’s account. (SOF Nos. 60–61.) 

• In August 2011, Perez paid $165.00. (SOF No. 62.) Alessi deducted $37.29 in collec-

tion costs and disbursed the remainder ($127.71) to Wyeth Ranch, who applied it to 

Perez’s account. (SOF Nos. 63–64.) 

Again, without the payment plan terms, which Wyeth Ranch has not produced, this Court cannot 

determine whether Perez made these payments consistent with the plan. (SOF No. 146.) 

On October 1, 2011, Perez defaulted on her loan from CMG Mortgage. (SOF No. 65.) 

But even after Perez defaulted on her loan with CMG Mortgage, she continued to make 

payments towards her assessments. For example: 
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• In March 2012, Perez paid $300.00. (SOF No. 74.) Alessi deducted $87.30 in collec-

tion costs and disbursed the remainder ($212.70) to Wyeth Ranch, who applied it to 

Perez’s account. (SOF No. 75–76.) 

• In May 2012, Perez paid $295.00. (SOF No. 77.) Alessi deducted $85.84 in collection 

costs and disbursed the remainder ($209.16) to Wyeth Ranch, who applied it to Pe-

rez’s account. (SOF Nos. 78–79.) 

Again, Perez made neither payment under a payment plan. (SOF No. 148.) 

At the end of May 2012, Mortgage Electronic Registration Systems, Inc., as the nominee 

for CMG Mortgage, assigned the Deed of Trust to CitiMortgage, Inc. (SOF No. 80.) CMG 

Mortgage also endorsed the Note payable to the order of CitiMortgage. (SOF No. 81.) And 

CitiMortgage recorded the assignment. (SOF No. 82.) 

In July 2012, CitiMortgage, assigned the Deed of Trust to U.S. Bank, N.A., as trustee for 

Stanwich Mortgage Loan Trust, Series 2012-6. (SOF No. 88.) CitiMortgage also signed an al-

longe that endorsed the Note payable to U.S. Bank. (SOF No. 89.) And U.S. Bank recorded the 

assignment. (SOF No. 90.) 

In the summer and fall of 2012, Perez again made two payments towards her assessments: 

• In July 2012, Perez paid $165.00. (SOF No. 85.) Alessi deducted $43.72 in collection 

costs and disbursed the remainder ($121.28) to Wyeth Ranch, who applied it to Pe-

rez’s account. (SOF Nos. 86–87.) 

• In November 2012, Perez made a $300.00 payment. (SOF No. 98.) Alessi deducted 

$78.90 in collection costs and disbursed the remainder ($221.10) to Wyeth Ranch, 

who applied it to Perez’s account. (SOF Nos. 99–100.) 

Again, Perez made neither payment under a payment plan. (SOF No. 148.) 

In March 2013, U.S. Bank assigned its interest in the Deed of Trust to Marchai, B.T., a 

Nevada business trust, which it recorded with the Clark County Recorder on August 12, 2013.2 

 
2  Even though Marchai acquired its interest in the note and deed of trust in March 2013, the loan’s prior ser-
vicer did not transfer the servicing information for the loan to Marchai’s loan servicing company for nearly four 
months (until July 2013). (See SOF at 9, n.3).) During this time U.S. Bank did not inform Marchai of Wyeth Ranch’s 
lien or its efforts to foreclose upon that lien. (Id.) Because of U.S. Bank’s delay in sending the loan servicing file, the 
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(SOF No. 101.) Contemporaneously with the assignment, U.S. Bank executed an allonge endors-

ing the Note to Marchai. (SOF No. 102.) 

In July 2013, Alessi recorded a Notice of Trustee’s Sale. (SOF Nos. 103–06.) The notice 

claimed that Perez owed $14,090.80 in unpaid assessments. (SOF No. 104.) According to the no-

tice, Alessi intended to sell the Property at a foreclosure sale on August 28, 2013. (SOF No. 105.) 

On August 27, 2013, less than 24 hours before the foreclosure sale, Peak Loan Servicing, 

Marchai’s servicer, learned about the trustee’s sale. (SOF No. 107.) Upon learning of the sale, 

Peak contacted Alessi and asked it to postpone the sale so it could pay the lien. (SOF No. 107.) 

On the morning of the day of the sale (August 28, 2013), Naomi Eden at Alessi emailed 

Brittney O’Connor, CAMCO’s accounting clerk, stating that “[t]he mortgage company is asking 

for an extension so they can get it paid off.” (See SOF No. 108.) Eden asked O’Connor if Alessi 

could postpone the sale. (SOF No. 108.) O’Connor responded to the email asking Eden how 

many oral postponements Wyeth Ranch had remaining. (SOF No. 109.) Eden advised O’Connor 

that Wyeth Ranch still had three postponements left. (SOF No. 110.) 

O’Connor then emailed Michele Weaver, a manager at CAMCO. (SOF No. 111.) O’Con-

nor notified Weaver that Wyeth Ranch had a foreclosure sale set for that morning, that Wyeth 

Ranch could still postpone the sale three times, and that “[t]he mortgage company would like an 

extension so they can pay off the account.” (SOF No. 111.) In her email to Weaver, O’Connor 

said she “will use all postponements then go to sale on the 3rd sale date set,” “[u]nless otherwise 

directed by the board.” (SOF No. 112.) Unless an association directed otherwise, postponing 

foreclosure sales until the third sale date was CAMCO’s standard practice. (SOF No. 112.) Ac-

cording to the last email in the chain, Weaver “received confirmation” that Wyeth Ranch did 

“NOT want to postpone.” (SOF No. 113.) Wyeth Ranch refused to postpone the sale so Marchai 

could pay off the account and proceeded with the foreclosure. (SOF No. 114.) 

On August 28, 2013, Alessi conducted the sale. (SOF No. 115.) At the sale, SFR Invest-

ments Pool 1, LLC submitted the winning bid of $21,000.00. (SOF No. 116.) 

 
assignment of the deed of trust from U.S. Bank to Marchai did not get recorded until August 12, 2013, just two 
weeks before Wyeth Ranch’s foreclosure. (Id.) 
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At the time of the foreclosure, the assessment ledger shows that Perez owed Wyeth 

Ranch $10,679.12, which included assessments, late fees, and interest. (SOF No. 117.) Wyeth 

Ranch received payment in full ($10,679.12) of all amounts owed on its assessment ledger. (SOF 

No. 118.) 

Procedural History 

In 2016, this Court entered a Decision and Order on competing motions for summary 

judgment filed by SFR and Marchai. (Decision & Order (Mar. 22, 2016).) This Court concluded 

that genuine issues of material fact precluded it from ruling that Perez satisfied the superpriority 

portion of Wyeth Ranch’s lien through the $3,390 in payments Perez made after Wyeth Ranch 

instituted an action to enforce the lien. (See id. at 21:6–19.) After this Court entered its decision, 

it consolidated this action with an action brought by Marchai that asserted claims against Wyeth 

Ranch. (See Order Lifting Stay & Consolidated Cases at 2:3–5 (Dec. 13, 2016).) 

Despite previously deciding that genuine issues of material fact precluded summary judg-

ment, in 2017, SFR again moved for summary judgment. (See SFR Invs. Pool 1, LLC’s Mot. for 

Summ. J. (July 21, 2017).) And so did Wyeth Ranch. (See Def. Wyeth Ranch Cmty. Ass’ns Mot. 

for Summ. J. (July 21, 2017).) But this time, this Court not only denied SFR and Wyeth Ranch’s 

motions for summary judgment, it entered summary judgment for Marchai. (See Decision & Or-

der at 14:2–5 (Oct. 3, 2017).) This Court concluded that Perez’s payments satisfied the super-

priority portion of Wyeth Ranch’s lien. (Id. at 13:15–26.) SFR (but not Wyeth Ranch) appealed 

this Court’s decision. (See Notice of Appeal (Nov. 3, 2017).) 

The Nevada Supreme Court vacated the judgment and remanded. (See Order Vacating J. 

& Remanding.) The court affirmed the district court’s conclusion that the 2008 notice of delin-

quent assessment was the operative notice for calculating the superpriority portion of the lien. 

(Id. at 1–2.) But the Court remanded based upon its decision in 9352 Cranesbill Trust v. Wells 

Fargo Bank, N.A., 136 Nev. 76, 459 P.3d 227 (2020), for a determination whether Perez’s pay-

ments satisfied the lien’s superpriority portion. (Id. at 2–3.) 
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The court in Cranesbill left the district courts to determine both legal and factual issues. 

The court concluded that the district court must first determine whether the association treated 

the superpriority and subpriority portions of the lien as separate accounts or one running ac-

count. 9352 Cranesbill Trust, 136 Nev. at 81, 459 P.3d at 231–32. After making that determination, 

the district court must decide whether the parties had an agreement directing the application of 

payments, whether the debtor specifically directed the application of payments to certain obliga-

tions at the time of payment, how the creditor applied the payments, and potentially, the district 

court must weigh the equities concerning the application of payments. Id. at 80–81, 459 P.3d at 

231. The Nevada Supreme Court concluded that these issues raised genuine issues of material 

fact for which summary judgment is not proper. Id. at 81, 459 P.3d at 282. 

Nevertheless, Wyeth Ranch moved for summary judgment before this Court had an op-

portunity to consider the evidence and issue a ruling on the issues remanded. But because genu-

ine issues of material fact preclude summary judgment, this Court should deny the motion. See 

id. 

Argument 

A. Unless Wyeth Ranch concedes that it foreclosed upon a subpriority lien, genuine issues of 
material fact about how Wyeth Ranch applied Perez’s partial payments preclude summary 
judgment on Marchai’s wrongful foreclosure claim. 

Marchai’s third claim for relief contends that Wyeth Ranch wrongfully foreclosed upon 

the property as a superpriority foreclosure because Perez paid the lien’s superpriority part. (See 

Compl. at 9–10 (Aug. 25, 2016).) Despite evidence demonstrating that Wyeth Ranch foreclosed 

upon a subpriority lien, Wyeth Ranch has not conceded this. Instead, Wyeth Ranch’s witness tes-

tified that Perez’s payments did not satisfy the superpriority portion of the lien. But because her 

testimony directly conflicts with documentary evidence, genuine issues of material fact prevent 

this Court from granting summary judgment on Marchai’s wrongful foreclosure claim. 

Under Nevada law, a wrongful foreclosure occurs when “no breach of condition or failure 

of performance existed . . . which would have authorized the foreclosure.” Collins v. Union Fed. 

Sav. & Loan Ass’n, 99 Nev. 284, 304, 662 P.2d 610, 623 (1983). Thus, “the material issue of fact 
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in a wrongful foreclosure claim is whether the trustor was in default when the power of sale was 

exercised.” Id. 

Here, it is indisputable that Perez defaulted on subpriority amounts of Wyeth Ranch’s 

lien. Hence, if Wyeth Ranch foreclosed upon a subpriority lien, then Marchai has no claim for 

wrongful foreclosure. But if Wyeth Ranch contends that it foreclosed upon a lien with both su-

perpriority and subpriority amounts, genuine issues of material fact preclude summary judgment 

because the evidence supports a finding that Perez satisfied the lien’s superpriority portion. 

In SFR Investments Pool 1 v. U.S. Bank, N.A., the Nevada Supreme Court concluded that 

the superpriority portion of an association’s lien consists “of the last nine months of unpaid 

HOA dues.” 130 Nev. 742, 745, 334 P.3d 408, 411 (2014) (emphasis added). The court didn’t say 

that the superpriority portion of the lien consisted of any nine months of HOA dues but specified 

that it is the “last nine months.” Id. (emphasis added). 

But the Court’s opinion left unresolved the question of the last nine months from when? 

NRS 116 and Saticoy Bay LLC Series 2021 Gray Eagle Way v. JP Morgan Chase Bank, N.A. an-

swered the question. NRS 116 limits the superpriority portion of an association’s lien to the “9 

months immediately preceding institution of an action to enforce the lien.” NRS § 116.3116(2). 

An association institutes an action to enforce the lien through the service of a notice of delinquent 

assessment. See Saticoy Bay LLC Series 2021 Gray Eagle Way v. JP Morgan Chase Bank, N.A., 133 

Nev. 21, 26, 388 P.3d 226, 231 (2017). The superpriority portion of the lien does not include col-

lection fees, late fees, interest, or foreclosure costs. Horizons at Seven Hills Homeowners Ass’n v. 

Ikon Holdings, LLC, 132 Nev. 362, 371, 373 P.3d 66, 70 (2016). Thus, the superpriority portion of 

an association’s lien includes no more than the delinquent association dues for the nine months 

before the association serves the notice of delinquent assessment. See NRS § 116.3116(2); Saticoy 

Bay LLC Series 2021 Gray Eagle Way, 133 Nev. at 26, 388 P.3d at 231; Horizons at Seven Hills 

Homeowners Ass’n, 132 Nev. at 371, 373 P.3d at 70. 

Here, Wyeth Ranch served the notice of delinquent assessment on September 30, 2008. 

Hence, any association dues that came due between December 30, 2007 and September 30, 

2008—the nine months before Wyeth Ranch instituted an action to enforce its lien—had 
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superpriority status.3 See NRS § 116.3116(2); Saticoy Bay LLC Series 2021 Gray Eagle Way, 133 

Nev. at 26, 388 P.3d at 231; Horizons at Seven Hills Homeowners Ass’n, 132 Nev. at 371, 373 P.3d 

at 70. 

Wyeth Ranch assessed three quarterly charges of $420.00 in dues during the nine months 

preceding its institution of an action to enforce its lien: January 1, April 1, and July 1, 2008. And 

Perez’s first delinquency concerned the association dues due on January 1, 2008. 

But on April 16, 2008, Perez paid Wyeth Ranch $507.60. Sauceda testified that Wyeth 

Ranch applied the first $420 to the April 2008 association dues and the remaining $87.60 to Jan-

uary 2008’s association dues. But a report Wyeth Ranch prepared in September 2008, shows 

that Wyeth Ranch applied the payment first to the oldest dues (January 2008) and the remainder 

to the next oldest dues (April 2008). Either way, Wyeth Ranch’s superpriority lien totaled 

$752.40. See NRS § 116.3116(2); Saticoy Bay LLC Series 2021 Gray Eagle Way, 133 Nev. at 26, 

388 P.3d at 231; Horizons at Seven Hills Homeowners Ass’n, 132 Nev. at 371, 373 P.3d at 70. 

But after Wyeth Ranch instituted an action to enforce its lien, Perez made 12 payments, 

which totaled $3,390.00. Alessi applied the first fruits of those payments, totaling $1,008.25, to 

collection costs. Alessi then paid Wyeth Ranch the remainder, totaling $2,381.75, which Wyeth 

Ranch applied to Perez’s account. The following chart reflects the date and amount of Perez’s 

payments to Alessi and the date and amount of the payments Wyeth Ranch applied to Perez’s ac-

count: 

Date of Payment to 
Alessi 

Amount of Payment 
to Alessi 

Date Wyeth Ranch 
Applied Payment to 
Perez’s Account 

Amount of Payment 
Wyeth Ranch Applied 
to Perez’s Account 

02/12/2010 $900.00 03/02/2010 $590.40 

05/11/2010 $300.00 06/08/2010 $204.60 

08/02/2010 $250.00 08/20/2010 $172.76 

09/29/2010 $220.00 10/15/2010 $152.02 

 
3  In this Court and in the Nevada Supreme Court, SFR argued that the November 29, 2011 notice of delin-
quent assessment was the operative notice for the institution of an action to enforce the lien. But this Court previ-
ously rejected that argument and the Nevada Supreme Court affirmed that the September 2008 notice of delinquent 
assessment was the operative notice for the institution of an action to enforce the lien. (See Order Vacating J. & Re-
manding at 1–2.) 
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Date of Payment to 
Alessi 

Amount of Payment 
to Alessi 

Date Wyeth Ranch 
Applied Payment to 
Perez’s Account 

Amount of Payment 
Wyeth Ranch Applied 
to Perez’s Account 

11/30/2010 $175.00 12/16/2010 $126.18 

03/10/2011 $160.00 03/22/2011 $119.52 

05/23/2011 $160.00 06/16/2011 $124.32 

08/04/2011 $165.00 08/18/2011 $127.71 

03/19/2012 $300.00 04/03/2012 $212.70 

05/07/2012 $295.00 05/23/2012 $209.16 

07/26/2012 $165.00 08/27/2012 $121.28 

11/13/2012 $300.00 12/14/2012 $221.10 

Totals $3,390.00  $2,381.75 

If Wyeth Ranch applied at least $752.40 of the $2,381.75 to the lien’s superpriority portion, then 

Perez satisfied the lien’s superpriority part, Wyeth Ranch could not have foreclosed upon the 

lien’s superpriority part, and any claim it did results in a wrongful foreclosure. 

Sauceda testified that Wyeth Ranch applied each payment to the current quarter’s dues 

and any remainder to the oldest outstanding dues. Hence, if this Court believes Sauceda’s testi-

mony, then Perez owed superpriority amounts when Wyeth Ranch foreclosed.4 But Sauceda’s 

testimony is not credible. 

Sauceda’s testimony is belied by (1) the only document Wyeth Ranch produced that con-

clusively demonstrates how it applied payments; (2) Wyeth Ranch’s application of payments af-

ter the foreclosure; and (3) Sauceda’s mistaken belief that Perez had a payment plan when it 

made each payment. 

1. The only document Wyeth Ranch produced that definitively demonstrates how it applied pay-
ments reveals that Wyeth Ranch applied payments to the oldest dues first, which directly con-
tradicts Sauceda’s testimony. 

Although Wyeth Ranch produced multiple ledgers, those ledgers show charges and pay-

ments but do not reveal how Wyeth Ranch applied the payments. Sauceda testified that Wyeth 

Ranch applied payments first to the current quarter’s dues and any remainder to older dues. But 

 
4  The only payment that exceeded the amount of the current quarter’s dues was the $590.40 Wyeth Ranch 
applied to Perez’s account on March 2, 2010. If Sauceda is believed, this payment retired the January 1, 2010 charge 
of $478.50 and Wyeth Ranch applied the remainder to January 2008’s dues. Hence, according to Sauceda, Wyeth 
Ranch had a $640.50 superpriority lien at the time of its foreclosure. 

AA 191



 

 14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J
. M

ER
R

IL
L,

 P
.C

.  
10

16
1 

PA
R

K
 R

U
N

 D
R

IV
E ,

 S
U

IT
E 

15
0

 
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

45
 

(7
0

2)
 5

66
- 1

93
5 

her testimony is directly contradicted by the one document Wyeth Ranch produced, which defini-

tively shows how it applied Perez’s payments. 

On April 16, 2008, Perez paid Wyeth Ranch $507.60. Sauceda testified that Wyeth Ranch 

applied $420 to April 2008’s dues and the remaining $87.60 to the outstanding January 2008 

dues. But Wyeth Ranch’s report shows differently. The report, which Wyeth Ranch ran less than 

two weeks before instituting an action to enforce its lien, reveals the amounts outstanding as of 

September 17, 2008. According to the report, Perez still owed the April 2008 payment but did 

not owe the January 2008 payment. In other words, contrary to Sauceda’s testimony, Wyeth 

Ranch first applied Perez’s $507.60 payment to the oldest dues outstanding—January 2008. The 

report also demonstrates that Wyeth Ranch applied the remaining $87.60 to the next oldest dues—

April 2008. Wyeth Ranch cannot now change how it applied the payments. See 9352 Cranesbill 

Trust, 136 Nev. at 80, 459 P.3d at 231. 

 Sauceda’s testimony conflicts with Wyeth Ranch’s documents. Hence, genuine issues of 

material fact exist that prevent summary judgment. 

2. Wyeth Ranch received and applied the entire remaining balance of its assessment lien follow-
ing its foreclosure, which it could have done only if Perez already had satisfied the lien’s su-
perpriority portion. 

At the time of Wyeth Ranch’s foreclosure, Nevada law required the association to apply 

the proceeds of sale in the following order: 

(1) The reasonable expenses of sale; 

(2) The reasonable expenses of securing possession before sale, holding, main-
taining, and preparing the unit for sale, including payment of taxes and other gov-
ernmental charges, premiums on hazard and liability insurance, and, to the extent 
provided for by the declaration, reasonable attorney’s fees and other legal ex-
penses incurred by the association; 

(3) Satisfaction of the association’s lien; 

(4)  Satisfaction in the order of priority of any subordinate claim of record; and 

(5) Remittance of any excess to the unit’s owner. 

NRS § 116.31164(3)(c) (2005). If a portion of Wyeth Ranch’s lien had superpriority status when 

it foreclosed, Wyeth Ranch (after deducting the foreclosure costs and costs to secure possession) 

first had to satisfy the superpriority portion of the lien and then remit the excess to Marchai, the 
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subordinate lien holder. See id.; see also Bank of Am., N.A. v. Las Vegas Rental & Repair, LLC Se-

ries 57, 451 P.3d 547 (Nev. 2019) (Unpublished) (recognizing that associations must remit excess 

proceeds to the first deed of trust holder after satisfying the lien’s superpriority portion). But that 

is not what happened. 

At the foreclosure, SFR submitted the winning bid of $21,000. After Alessi satisfied the 

foreclosure costs, it remitted $10,679.12 to Wyeth Ranch, which consisted of the entire remain-

ing balance of Wyeth Ranch’s assessment lien. Wyeth Ranch applied that balance to Perez’s ac-

count. But if Sauceda’s testimony is accurate, Wyeth Ranch could only apply $640.50 to its lien 

and should have remitted the remaining $10,038.62 to Marchai. It didn’t. And Wyeth Ranch can-

not now change how it applied the payments. See 9352 Cranesbill Trust, 136 Nev. at 80, 459 P.3d 

at 231 

Further, this Court must presume that Wyeth Ranch followed the law when it applied the 

entire $10,679.12 to Perez’s account. See NRS § 47.250(16) (creating a disputable presumption 

that “the law has been obeyed.”); see also Nationstar Mortg., LLC v. Saticoy Bay LLC Series 2227 

Shadow Canyon, 133 Nev. 740, 746, 405 P.3d 641, 646 (2017) (applying the presumption in NRS § 

47.250(16) in an association foreclosure case). When Wyeth Ranch applied the entire $10,679.12 

to Perez’s account, it could only have done so consistently with the law if Perez’s prior payments 

had satisfied the lien’s superpriority portion. See NRS § 116.31164(3)(c); see also Las Vegas Rental 

& Repair, LLC Series 57, 451 P.3d 547 (Nev. 2019). Hence, Wyeth Ranch’s application of pay-

ments following the foreclosure demonstrates that Perez had already satisfied the lien’s super-

priority portion.5 If Wyeth Ranch contends otherwise, then its foreclosure was wrongful. But gen-

uine issues of material fact preclude this Court from making this determination. 

 
5  Presumably Wyeth Ranch will argue that it did not understand the law at the time of the foreclosure when it 
applied the full amount of the proceeds to Perez’s account. But, “Everyone is presumed to know the law and this 
presumption is not even rebuttable.” See JPMorgan Chase Bank, N.A. v. SFR Invs. Pool 1, LLC, 414 P.3d 812 (Nev. 
2018) (Unpublished) (quoting Smith v. State, 38 Nev. 477, 481, 151 P. 512, 513 (1915)). 
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3. Sauceda based her testimony that Wyeth Ranch applied Perez’s partial payments to the cur-
rent quarter’s association dues on an incorrect assumption that Perez made each payment un-
der a payment plan. 

During her deposition, Sauceda testified that when a homeowner was not on a payment 

plan, Wyeth Ranch applied payments to the account generally. And we know from the report run 

in September 2008 that when Wyeth Ranch applied payments to the account, it applied them to 

the oldest outstanding association dues first. But Sauceda testified that when a homeowner is on 

a payment plan, the association applied the payments to the current quarter’s association dues as 

specified in the payment plan. Again, Sauceda’s testimony is not credible. 

Contrary to Sauceda’s testimony, the payment plan details Wyeth Ranch produced do 

not require the application of payments first to the current quarter’s association dues. Also, 

Perez’s payments were not first applied to the current quarter’s association dues. Instead, they 

first were applied to Alessi’s collection costs. And Perez made no payments consistent with the 

terms of any payment plans. 

Further, Sauceda’s testimony presumes that Perez made payments under a payment plan. 

But Perez made most of her payments when she was not under the terms of any payment plan. 

The payments shaded green in the chart above reflect Perez’s payments made while she was not 

under the terms of any payment plan. Those payments equal $1,925.12, more than twice the 

lien’s superpriority portion. Hence, if Wyeth Ranch applied those payments to the account “gen-

erally,” then Perez’s payments satisfied the lien’s superpriority part. If Wyeth Ranch claims oth-

erwise, then it conducted a wrongful foreclosure. But genuine issues of material fact preclude this 

Court from determining this issue without first considering the evidence. 

B. The same genuine issues of material fact preclude this Court from granting summary judg-
ment on Marchai’s claim under NRS § 116.1113. 

NRS § 116.1113 imposes an obligation of good faith in the performance or enforcement of 

every contract or duty governed by NRS Chapter 116. NRS § 116.1113. Here, Marchai asserted a 

claim against Wyeth Ranch for acting in bad faith when it foreclosed its lien. (See Compl. at 11.) 

Genuine issues of material fact preclude this Court from entering summary judgment for Wyeth 

Ranch on this claim. 
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As discussed above in the context of wrongful foreclosure, if this Court concludes (as it 

should) that Perez’s payments satisfied the lien’s superpriority portion, then a contention by Wy-

eth Ranch that it foreclosed upon a superpriority lien is bad faith. And if this Court decides that 

Perez did not satisfy the lien’s superpriority portion, then Wyeth Ranch’s receipt of excess funds 

above its superpriority lien is bad faith. See Bank of Am., N.A. v. Thomas Jessup, LLC Series VII, 

462 P.3d 255 (Nev. 2020) (Unpublished) (reversing a judgment against the first deed of trust 

holder’s claim under NRS § 116.1113 and concluding that if the association foreclosed on a super-

priority lien, the first deed of trust holder is entitled to excess proceeds from the foreclosure). But 

this Court must first consider the evidence and resolve the conflict between Sauceda’s testimony 

and Wyeth Ranch’s documents before it can decide whether Wyeth Ranch acted in bad faith. 

Hence, this Court should deny Wyeth Ranch’s motion. 

C. Genuine issues of material fact preclude this Court from granting summary judgment on 
Marchai’s claim for intentional inference with contractual relations. 

To establish a claim for intentional interference with contract, Marchai must show a valid 

and existing contract, Wyeth Ranch’s knowledge of the contract, intentional acts intended or de-

signed to disrupt the contractual relationship, actual disruption of the contract, and resulting 

damage. J.J. Indus., LLC v. Bennett, 119 Nev. 269, 274, 71 P.3d 1264, 1267 (2003). Wyeth Ranch 

cannot dispute that Marchai has a valid contract with Perez, it knew of the contract, Wyeth 

Ranch’s foreclosure disrupted the contract, and that Marchai suffered damage. See id. Instead, 

Wyeth Ranch argues that Marchai has no evidence that Wyeth Ranch intended to interfere with 

this contract.  However, at a minimum, Wyeth Ranch’s arguments create a genuine issue of ma-

terial fact. 

Wyeth Ranch argues that Marchai has no evidence it intended to disrupt the contract be-

tween Marchai and Perez. (See Mot. at 10:22–11:13.) But Wyeth Ranch’s intent is a factual issue. 

See Bank of N.Y. v. Fremont Gen. Corp., 523 F.3d 902, 911 (9th Cir. 2008). Marchai has presented 

evidence that Perez satisfied the superpriority portion of the lien. Wyeth Ranch knew (or should 

have known) that Perez satisfied the superpriority portion of the lien. Yet Wyeth Ranch pro-

ceeded with the foreclosure (despite Marchai’s reasonable request for a brief postponement). If 
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Wyeth Ranch claims it foreclosed upon the lien’s superpriority portion despite knowing it was 

satisfied, this provides evidence of intent to interfere with Marchai’s contract. Because this 

Court must view the evidence in a light most favorable to Marchai, this Court should deny Wyeth 

Ranch’s motion for summary judgment. See Anderson v. Mandalay Corp.., 131 Nev. 825, 829, 358 

P.3d 242, 245 (2015) (quoting Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 

(2005)). 

Conclusion 

The Nevada Supreme Court remanded this action to this Court for a determination of 

whether Perez satisfied the superpriority portion of Wyeth Ranch’s lien. While Marchai firmly 

believes that the documentary evidence conclusively establishes that Wyeth Ranch applied Pe-

rez’s payments to the oldest association dues and satisfied the lien’s superpriority portion, Wy-

eth Ranch’s witness testified contrary to what its documents describe. That creates a genuine is-

sue of material fact, which this Court cannot resolve on summary judgment. Hence, Marchai asks 

this Court to deny the motion.  

 Dated this 19th day of October 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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Certificate of Service 

 I certify that on the 19th day of October 2020, I served a copy of Marchai, B.T.’s Opposi-

tion to Defendant Wyeth Ranch Community Association’s Motion for Summary Judgment elec-

tronically to the following through the Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 

 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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STAT 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 
 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Marchai, B.T.’s Statement of Undisputed and Disputed Facts in Support of its Opposi-
tion to Wyeth Ranch Community Association’s Motion for Summary Judgment 

Undisputed Facts 

1. On July 21, 2004, Cristela Perez, a California resident, purchased from Pulte 

Homes the property at 7119 Wolf Rivers Avenue, Las Vegas, Nevada 89131 (the Property) for 

$457,545.00. (App. of Exs. to Marchai, B.T.’s Mot. for Summ. J. (Jan. 14, 2016) (“App.”) at 2–

3; 22–25; 27–30.) 

2. The Property is in the Wyeth Ranch community. (See Dep. of NRCP 30(b)(6) 

Witness Yvette Sauceda at 9:18–10:11, attached as Ex. A.) 

3. Perez took title in the Property as a married woman as her sole and separate prop-

erty. (App. at 27.) 

Case Number: A-13-689461-C

Electronically Filed
10/19/2020 8:36 PM
Steven D. Grierson
CLERK OF THE COURT
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4. Perez purchased the Property as a second home. (App. at 53–54.) 

5. To purchase the Property, Perez entered into two loans with Countrywide Home 

Loans, Inc.—one for $366,000.00 and a second for $68,631.00—both of which Countrywide se-

cured by recording two deeds of trust. (App. at 32–58; 60–71.) 

6. On October 19, 2005, Perez refinanced her two loans with Countrywide by enter-

ing into one InterestFirst Adjustable Rate Note (the Note) with CMG Mortgage, Inc. for 

$442,000.00. (App. at 201, 205–213.) 

7. On November 9, 2005, CMG Mortgage secured the Note by recording a Deed of 

Trust against the Property. (App. at 72–94.) 

8. On November 21, 2005, Countrywide reconveyed its deeds of trust. (App. at 3, 5–

10.) 

9. On April 6, 2006, U.S. Bank, N.A. recorded a deed of trust against the Property to 

secure a home equity line of credit that U.S. Bank extended to Perez in January 2006. (App. at 

249–57.) 

10. The Wyeth Ranch Community Association collected association dues on the first 

day of each quarter. (App. at 96.) 

11. In 2008, Wyeth Ranch collected $420.00 per quarter in dues. (App. at 96.) 

12. Complete Association Management Company acted as the community manage-

ment company for Wyeth Ranch. (Sauceda Dep. at 8:16–9:3, 9:18–21.) 

13. Wyeth Ranch retained Alessi & Koenig, LLC as its collection agent, who collected 

delinquent assessments from Perez. (Sauceda Dep. at 9:22–10:11.) 

14. Wyeth Ranch had no general agreements with the homeowners about applying 

payments or partial payments. (Sauceda Dep. at 11:19–23.) 

15. Wyeth Ranch maintained two accounts for the Property: an assessment account 

and a violation account. (Sauceda Dep. at 15:4–7.) 

16. Wyeth Ranch did not maintain separate superpriority and subpriority accounts for 

the Property. (Sauceda Dep. at 15:11–20.) 
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17. On January 1, 2008, Wyeth Ranch charged Perez a $420 quarterly assessment. 

(App. at 98.) 

18. On January 30, 2008, Perez became delinquent in the payment of her quarterly as-

sessments. (App. at 98.) 

19. On April 1, 2008, Wyeth Ranch charged Perez a $420 quarterly assessment. (App. 

at 98.) 

20. On April 16, 2008, Wyeth Ranch applied a $507.60 payment to Perez’s account. 

(App. at 98.) 

21. On July 1, 2008, Wyeth Ranch charged Perez a $420 quarterly assessment. (App. 

at 98.) 

22. On September 30, 2008, Alessi instituted an action to enforce Wyeth Ranch’s lien 

by sending Perez a Notice of Delinquent Assessment Lien. (App. 102–03.) 

23. According to the Notice of Delinquent Assessment Lien, Perez owed Wyeth 

Ranch $1,425.17, including collection costs, attorney’s fees, late fees, service charges, and inter-

est.1 (App. at 103.) 

24. Alessi recorded the Notice of Delinquent Assessment Lien on October 8, 2008. 

(App. at 3, 12.) 

25. In 2009, Wyeth Ranch increased its assessments from $420.00 per quarter to 

$457.50 per quarter. (App. at 98.) 

26. On January 5, 2009, Alessi recorded a Notice of Default and Election to Sell Un-

der Homeowners Association Lien on behalf of Wyeth Ranch. (App. at 105.) 

27. According to the notice of default, Perez owed Wyeth Ranch $3,096.46 as of De-

cember 17, 2008. (App. at 105.) 

28. On November 5, 2009, Wyeth Ranch executed an Authorization to Conclude 

Non-Judicial Foreclosure and Conduct Trustee Sale. Wyeth Ranch authorized Alessi to proceed 

with the non-judicial foreclosure of its assessment lien. (App. at 3, 259–60, 262.) 

 
1  The Notice of Delinquent Assessment Lien incorrectly calculated the amount owed. As of September 30, 
2008, Perez owed only $1,005.17. (See App. at 98.) 
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29. According to Wyeth Ranch, Perez owed $3,330.32 in assessments. (App. at 262.) 

30. In 2010, Wyeth Ranch increased its assessments from $457.50 to $478.50 per 

quarter. (App. at 99.) 

31. Under Wyeth Ranch’s authorization, on January 14, 2010, Alessi recorded a No-

tice of Trustee’s Sale, which set a foreclosure sale for February 17, 2010. (App. at 112.) 

32. The Notice of Trustee’ Sale stated Wyeth Ranch’s intention to foreclose the lien 

recorded on October 8, 2008. (App. at 112.) 

33. According to the notice, Perez owed Wyeth Ranch $6,964.25 for unpaid assess-

ments. (App. at 112.) 

34. On February 3, 2010, Alessi sent a demand to Perez and her husband, Robert 

Rose, in which Alessi claimed that Perez owed Wyeth Ranch $6,977.61. (App. at 118.) 

35. On February 12, 2010, Perez paid Alessi $900.00. (App. at 120.) 

36. Alessi deducted $309.60 in collection costs from the $900 payment and disbursed 

the remainder ($590.40) to Wyeth Ranch. (App. at 99, 120; Sauceda Dep. at 22:8–23:11.) 

37. Wyeth Ranch applied the $590.40 payment to Perez’s account on March 2, 2010. 

(App. at 99.) 

38. On May 11, 2010, Perez paid Alessi $300.00. (App. at 125.) 

39. Alessi deducted $95.40 in collection costs from the $300 payment and disbursed 

the remainder ($204.60) to Wyeth Ranch. (App. at 99, 125; Sauceda Dep. at 30:19–32:1.) 

40. On June 8, 2010, Wyeth Ranch applied the $204.60 to Perez’s account. (App. at 

99.) 

41. On July 13, 2010, Alessi sent Perez a Pre-Notice of Trustee Sale Notification 

based upon the Notice of Delinquent Assessment Lien recorded on October 8, 2008, and the No-

tice of Default and Election to Sell Recorded on January 5, 2009. (App. at 127.) 

42. The Pre-Notice of Trustee’ Sale demanded payment from Perez for $19,071.21. 

(App. at 127.) 

43. On August 2, 2010, Perez paid Alessi $250.00. (App. at 129.) 
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44. Alessi deducted $77.24 in collection costs from the $250 payment and disbursed 

the remainder ($172.76) to Wyeth Ranch. (App. at 99, 129; Sauceda Dep. at 33:7–34:3.) 

45. On August 20, 2010, Wyeth Ranch applied the $172.76 to Perez’s account. (App. 

at 99.) 

46. On September 29, 2010, Perez paid Alessi $220.00. (App. at 131.) 

47. Alessi deducted $67.98 in collection costs from the $220 payment and disbursed 

the remainder ($152.02) to Wyeth Ranch. (App. at 99, 131; Sauceda Dep. at 35:2–23.) 

48. On October 15, 2010, Wyeth Ranch applied the $152.02 to Perez’s account. 

(App. at 99.) 

49. On November 30, 2010, Perez paid Alessi $175.00. (App. at 133.) 

50. Alessi deducted $48.82 in collection costs from the $175 payment and disbursed 

the remainder ($126.18) to Wyeth Ranch. (App. at 99, 133; Sauceda Dep. at 37:23–39:6.) 

51. On December 16, 2010, Wyeth Ranch applied the $126.18 to Perez’s account. 

(App. at 99.) 

52. On March 10, 2011, Perez paid Alessi $160.00. (App. at 135.) 

53. Alessi deducted $40.48 in collection costs from the $160 payment and disbursed 

the remainder ($119.52) to Wyeth Ranch. (App. at 99, 135; Sauceda Dep. at 39:10–40:11.) 

54. On March 22, 2011, Wyeth Ranch applied the $119.52 to Perez’s account. (App. 

at 99.) 

55. On March 9, 2011, Alessi recorded a Rescission of Notice of Trustee’s Sale, 

which rescinded the notice Alessi recorded on January 14, 2010.2 (App. at 3, 14.) 

56. On March 29, 2011, Alessi recorded another Notice of Trustee’s Sale based upon 

the January 5, 2009 Notice of Default and Election to Sell. (App. at 4, 16.) 

57. On June 2, 2011, Wyeth Ranch executed another authorization to allow Alessi to 

complete the non-judicial foreclosure and conduct the trustee sale. (App. at 264.) 

 
2  Although the notice claims to rescind the Notice of Trustee’s Sale recorded on January 11, 2010, Alessi did 
not record a Notice of Trustee’s Sale on January 11, 2010. Marchai assumes that Alessi meant to state that it re-
scinded the notice recorded on January 14, 2010, as it does refer to instrument number 2589, which is the January 
14, 2010 Notice of Trustee’s Sale. 
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58. The authorization claimed that Perez owed Wyeth Ranch $4,730.03 in delinquent 

assessments. (App. at 264.) 

59. On May 23, 2011, Perez paid Alessi $160.00. (See Sauceda Dep. at 42:11–24; see 

also Receipt from Alessi for $160.00, attached as Ex. A-1.) 

60. Alessi deducted $35.68 in collection costs from the $160 payment and disbursed 

the remainder ($124.32) to Wyeth Ranch. (App. at 99; Ex. A-1; Sauceda Dep. at 40:15–41:8.) 

61. On June 16, 2011, Wyeth Ranch applied $124.32 to Perez’s account. (App. at 99.) 

62. On August 4, 2011, Perez paid Alessi $165.00. (App. at 145.) 

63. Alessi deducted $37.29 in collection costs from the $165 payment and disbursed 

the remainder ($127.71) to Wyeth Ranch. (App. at 99, 145; Sauceda Dep. at 40:15–41:8.) 

64. On August 18, 2011, Wyeth Ranch applied the $127.71 to Perez’s account. (App. 

at 99.) 

65. On October 1, 2011, Perez defaulted under her loan from CMG Mortgage. (App. 

at 202, 244.) 

66. In 2011, Wyeth Ranch charged $448.50 each quarter for assessments. (App. at 

99.) 

67. On November 29, 2011, Alessi sent Perez a lien letter to which Alessi attached a 

Notice of Delinquent Assessment Lien. (App. at 147–48.) 

68. According to the notice, Perez owed Wyeth Ranch $9,296.56, yet it claims 

$9,559.06 was due for “Collection and/or Attorney Fees, assessments, interest, late fees, and 

service charges,” and $450.00 for collection costs. (App. at 147–48.) 

69. On December 20, 2011, Alessi recorded the Notice of Delinquent Assessment 

Lien but did not release or rescind the Notice of Delinquent Assessment Lien it recorded in 2008. 

(App. at 4, 18–20, 150.) 

70. On January 25, 2012, Alessi followed up with the Notice of Delinquent Assess-

ment Lien by mailing Perez a Pre-Notice of Default Letter demanding that Perez pay Wyeth 

Ranch $9,865.06 in past-due assessments. (App. at 152.) 
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71. On February 28, 2012, Alessi recorded a Notice of Default and Election to Sell 

Under Homeowners Association Lien but did not release or rescind the Notice of Default and 

Election to Sell it recorded on January 5, 2009. (App. at 154–56; see also App. at 18–20.) 

72. According to the notice, as of February 14, 2012, Perez owed Wyeth Ranch 

$10,625.06 in unpaid assessments. (App. at 154.) 

73. The notice states that Perez first defaulted on her obligations to Wyeth Ranch in 

January 2008. Yet, it says that Alessi prepared the notice under the Notice of Delinquent Assess-

ment Lien recorded on December 20, 2011. (App. at 154.) 

74. On March 19, 2012, Perez paid Alessi $300.00. (App. at 160.) 

75. Alessi deducted $87.30 in collection costs from the $300 payment and disbursed 

the remainder ($212.70) to Wyeth Ranch. (App. at 100, 160; Sauceda Dep. at 40:15–41:8.) 

76. On April 3, 2012, Wyeth Ranch applied the $212.70 to Perez’s account. (App. at 

100.) 

77. On May 7, 2012, Perez paid Alessi $295.00. (App. at 162.) 

78. Alessi deducted $85.84 in collection costs from the $295 payment and disbursed 

the remainder ($209.16) to Wyeth Ranch. (App. at 100, 162; Sauceda Dep. at 40:15–41:8.) 

79. On May 23, 2012, Wyeth Ranch applied the $209.16 to Perez’s account. (App. at 

100.) 

80. On May 25, 2012, Mortgage Electronic Registration Systems, Inc., as the nominee 

for CMG Mortgage, assigned CMG Mortgage’s deed of trust to CitiMortgage, Inc. (App. at 201, 

238–39.) 

81. Likewise, CMG Mortgage endorsed the note payable to the order of CitiMort-

gage. (App. at 209.) 

82. On June 5, 2012, CitiMortgage recorded a Corporate Assignment of Deed of 

Trust. (App. at 238–39.) 

83. On July 18, 2012, Alessi sent Perez a Pre-Notice of Trustee Sale Notification, in 

which Alessi demanded that Perez pay Wyeth Ranch $11,371.07. (App. at 164.) 
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84. Alessi claims that it sent the Pre-Notice of Trustee’s Sale Notification according 

to the Notice of Delinquent Assessment Lien recorded on December 20, 2011, and the Notice of 

Default and Election to Sell recorded nearly three years earlier on January 5, 2009. (App. at 164.) 

85. On July 26, 2012, Perez paid Alessi $165.00. (App. at 166.) 

86. Alessi deducted $43.72 in collection costs from the $165 payment and disbursed 

the remainder ($121.28) to Wyeth Ranch. (App. at 100, 166; Sauceda Dep. at 40:15–41:8.) 

87. On August 27, 2012, Wyeth Ranch applied the $121.28 payment to Perez’s ac-

count. (App. at 100.) 

88. On July 26, 2012, CitiMortgage assigned the deed of trust to U.S. Bank, N.A., as 

trustee for Stanwich Mortgage Loan Trust, Series 2012-6. (App. at 168–69.) 

89. CitiMortgage also signed an allonge, endorsing the note payable to U.S. Bank. 

(App. at 212.) 

90. On July 26, 2012, U.S. Bank recorded the Assignment of Mortgage with the Clark 

County Recorder. (App. at 168–69.) 

91. On October 3, 2012, Carrington Mortgage Services, LLC, the servicer for the loan 

assigned to U.S. Bank, sent Perez a Notice of Intent to Foreclose. (App. at 243–45.) 

92. According to the notice, Perez defaulted on the loan on October 1, 2011, and 

owed U.S. Bank $36,281.60. (App. at 244.) 

93. On October 10, 2012, Alessi prepared another Notice of Trustee’s Sale. (App. at 

171.) 

94. According to the notice, Alessi stated its intention to sell the Property at a foreclo-

sure sale on November 28, 2012. (App. at 171.) 

95. The notice claims that Alessi will conduct the sale according to the lien recorded 

on December 20, 2012. (App. at 171.) 

96. According to the notice, Perez owed $11,656.07. (App. at 171.) 

97. On October 31, 2012, Alessi recorded the Notice of Trustee’s Sale but did not re-

scind the Notice of Trustee’s Sale it recorded on March 29, 2011. (App. at 181; see also App. at 

18–20.) 

AA 205



 

 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J
. M

ER
R

IL
L,

 P
.C

.  
10

16
1 

PA
R

K
 R

U
N

 D
R

IV
E ,

 S
U

IT
E 

15
0

 
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

45
 

(7
0

2)
 5

66
- 1

93
5 

98. On November 13, 2012, Perez made a $300.00 payment to Alessi. (App. at 183.) 

99. Alessi deducted $78.90 in collection costs from the $300 payment and disbursed 

the remainder ($221.10) to Wyeth Ranch. (App. at 100, 162; Sauceda Dep. at 40:15–41:8.) 

100. On December 14, 2012, Wyeth Ranch applied the $221.10 to Perez’s account. 

(App. at 100.) 

101. On March 12, 2013, U.S. Bank assigned its interest in the deed of trust to Mar-

chai, B.T., a Nevada business trust, which it recorded with the Clark County Recorder on August 

12, 2013.3 (App. at 202, 247–48.) 

102. Contemporaneously with the assignment, U.S. Bank executed an allonge endors-

ing the note to Marchai. (App. at 213.) 

103. On July 11, 2013, Alessi executed another Notice of Trustee’s Sale. (App. at 

266.) 

104. The notice claimed that Perez owed $14,090.80 in unpaid assessments. (App. at 

266.) 

105. According to the notice, Alessi intended to sell the Property at a foreclosure sale 

on August 28, 2013. (App. at 266.) 

106. On July 31, 2013, Alessi recorded the notice with the Clark County Recorder but 

again failed to rescind the Notice of Trustee’s Sale recorded on October 31, 2012. (App. at 194.) 

107. On August 27, 2013, less than 24 hours before the foreclosure sale, Peak Loan 

Servicing, Marchai’s servicer, learned about the sale. (See Sawyer Decl. ¶ 4.) Peak immediately 

contacted Alessi and asked it to postpone the sale so it could pay the lien. (Id. ¶ 5.) 

108. On the morning of the day of the sale (August 28, 2013), Naomi Eden at Alessi 

emailed Brittney O’Connor, the accounting clerk at CAMCO, in which she notes that “[t]he 

 
3  Even though Marchai acquired its interest in the note and deed of trust in March 2013, the loan’s prior ser-
vicer did not transfer the loan’s servicing information to Marchai’s loan servicing company for nearly four months 
(until July 2013). (See Decl. of Scott Sawyer ¶ 2, attached as Ex. 1 to Marchai, B.T.’s Opp’n to SFR Invs. Pool 1, 
LLC’s Mot. for Summ. J. (Feb. 3, 2016).) During this time U.S. Bank did not inform Marchai of Wyeth Ranch’s lien 
or its efforts to foreclose upon that lien. (Id.) Because of U.S. Bank’s delay in sending the loan servicing file, the as-
signment of the deed of trust from U.S. Bank to Marchai did not get recorded until August 12, 2013, just two weeks 
before Wyeth Ranch’s foreclosure. (Id. ¶ 3.) 
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mortgage company is asking for an extension so they can get it paid off.”  (See Decl. of David J. 

Merrill ¶¶ 4–5, attached as Ex. 3 to Marchai, B.T.’s Opp’n to SFR Invs. Pool 1, LLC’s Mot. for 

Summ. J. (Feb. 3, 2016); see also email from Eden to O’Connor (Aug. 28, 2013), attached as Ex. 

3-A to Marchai, B.T.’s Opp’n to SFR Invs. Pool 1, LLC’s Mot. for Summ. J. (Feb. 3, 2016).) 

Eden asked O’Connor if Alessi could postpone the sale. (See id.) 

109. O’Connor responded to the email asking Eden how many oral postponements 

Wyeth Ranch had remaining. (See id.) 

110. Eden advised O’Connor that Wyeth Ranch still had three postponements left. 

(See id.) 

111. O’Connor then emailed Michele Weaver, a CAMCO manager. O’Connor told 

Weaver that Wyeth Ranch had a foreclosure sale set for that morning, that it could postpone the 

sale three times, and that “[t]he mortgage company would like an extension so they can pay off 

the account.” (See id.) 

112. In her email to Weaver, O’Connor said she “will use all postponements then go to 

sale on the 3rd sale date set,” “[u]nless otherwise directed by the board.” (See id.) Unless the 

association directed otherwise, postponing foreclosure sales until the third sale date was 

CAMCO’s standard practice. (See Sauceda Dep. at 44:9–25.) 

113. According to the last email in the chain, Weaver “received confirmation” that 

Wyeth Ranch did “NOT want to postpone.” (See email from Eden to O’Connor (Aug. 28, 

2013), attached as Ex. 3-A to Marchai, B.T.’s Opp’n to SFR Invs. Pool 1, LLC’s Mot. for 

Summ. J. (Feb. 3, 2016).).) 

114. Wyeth Ranch refused to postpone the sale so Marchai could pay off the account 

and proceeded with the foreclosure. (See id.) 

115. On August 28, 2013, Alessi conducted a foreclosure sale. (App. at 198–99.) 

116. At the foreclosure sale, SFR Investments Pool 1, LLC submitted the winning bid 

of $21,000.00. (App. at 198–99.) 
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117. At the time of the foreclosure, Wyeth Ranch’s assessment ledger reflected a 

$10,679.12 balance. (See Sauceda Dep. at 46:7–12; see also Resident Transaction Detail (Oct. 16, 

2015), attached as Ex. A-2.) 

118. Wyeth Ranch received payment in full ($10,679.12) of its assessment lien. 

(Sauceda Dep. at 46:7–12; see also Ex. A-2.) 

119. The Declaration of Value asserts that the Property has a “Transfer Tax Value” of 

$307,403.00. (App. at 198.) 

120. Marchai’s expert opined that the Property’s fair market value on August 28, 

2013, was $360,000. (See Decl. of David J. Merrill ¶ 2, attached as Ex. 1 to Marchai, B.T.’s 

Opp’n to SFR Invs. Pool 1, LLC and Wyeth Ranch Cmty. Ass’n’s Mots. for Summ. J. (Aug. 14, 

2017); see also Marchai, B.T.’s Initial Expert Disclosure, attached as Ex. 1-A to Marchai, B.T.’s 

Opp’n to SFR Invs. Pool 1, LLC and Wyeth Ranch Cmty. Ass’n’s Mots. for Summ. J. (Aug. 14, 

2017).) 

121. On September 9, 2013, Alessi recorded with the Clark County Recorder a Trus-

tee’s Deed Upon Sale. (App. at 199.) 

Disputed Facts 

Disputed Fact No. 1: Wyeth Ranch applied payments to the current quarter’s dues and the remainder 
to any prior dues. 

122. Yvette Sauceda, CAMCO’s accounting director, gave conflicting testimony about 

how Wyeth Ranch applied payments and partial payments. (See Sauceda Dep. at 8:16–9:3.) 

123. Sauceda, who spent only 30 minutes reviewing the file and another 40 minutes 

speaking with Wyeth Ranch’s counsel, first testified that when a homeowner is on a payment 

plan, any payments made under the plan are applied as specified in the plan. (Sauceda Dep. at 

7:8–8:1, 11:24–12:6.) 

124. According to Sauceda, if a homeowner was not on a payment plan, Wyeth Ranch 

applied the payments to the account “generally.” (Sauceda Dep. at 11:24–12:8, 13:5–8.) If the 

homeowner were on a payment plan, “the breakdown of each payment would be specified in the 

payment plan.” (Sauceda Dep. at 11:24–12:6.) 
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125. Perez was not on a payment plan when she made a $507.60 payment in April 

2008. (See Sauceda Dep. at 17:17–20:2; see also Mot. at 5:3–4.) 

126. Sauceda testified that Wyeth Ranch applied the $507.60 payment first to April’s 

association dues of $420.00 and the remainder ($87.60) to January 2008’s dues. (Sauceda Dep. 

at 17:17–23.) Sauceda testified that Wyeth Ranch applied payments to the current quarter’s as-

sociation dues and any remainder to older, unpaid association dues. (Sauceda Dep. at 17:17–23.) 

When asked how she knew this, Sauceda testified, “I just know that.” (Sauceda Dep. at 17:24–

25.) 

127. But Wyeth Ranch’s documents contradict Sauceda’s testimony. A ledger Wyeth 

Ranch prepared in September 2008 shows that Wyeth Ranch applied the $507.60 payment first 

to January 2008’s association dues (which the ledger does not show are due) and the remainder 

to April 2008’s association dues. (See App. at 96.) 

128. Hence, despite Sauceda’s testimony, Wyeth Ranch’s documents demonstrate 

that it applied payments first to the oldest association dues. (See App. at 96.) 

Disputed Fact No. 2: Payment plans entered into between Perez and Alessi directed payment of the 
current quarter’s association dues first. 

129. Sauceda testified that the terms of any payment plans entered into between Perez 

and Alessi directed the application of payments first to the current quarter’s association dues. 

(Sauceda Dep. at 26:6–27:7, 47:11–25.) 

130. But the payment plan details Wyeth Ranch produced do not require the applica-

tion of payments first to the current quarter’s association dues. (See Sauceda Dep. at 26:6–27:7, 

47:11–25; see also payment plan detail attached as Ex. A-3.) 

131. Also, Perez’s payments were not first applied to the current quarter’s association 

dues. Instead, they first were applied to Alessi’s collection costs. (See Undisputed Fact Nos. 36, 

39, 44, 47, 50, 53, 60, 63, 75, 78, 86, & 99.) 

132. And Perez made no payments consistent with the terms of any payment plans. 

(Compare Ex. A-3 with App. at 120, 125, 129, 131, 133, 135, 145, 160, 162, 166, 183, & Ex. A-1.) 

AA 209



 

 13 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D
A

V
ID

 J
. M

ER
R

IL
L,

 P
.C

.  
10

16
1 

PA
R

K
 R

U
N

 D
R

IV
E ,

 S
U

IT
E 

15
0

 
LA

S 
V

EG
A

S,
 N

EV
A

D
A

 8
91

45
 

(7
0

2)
 5

66
- 1

93
5 

Disputed Fact No. 3: Perez made her payments under a payment plan. 

133. Sauceda testified that if a homeowner was not on a payment plan, they were 

“likely current.” (See Sauceda Dep. at 11:19–12:8.) Although Perez was not “current” on her 

payments from April 2008 through August 2013, she also did not have a payment plan for the 

majority of this time. Sauceda’s testimony underlies her assumption that Perez made her pay-

ments under a payment plan. (See id.; see also Sauceda Dep. at 17:17–19:7.) 

134. According to Wyeth Ranch’s records, Perez first entered into a payment plan on 

March 22, 2010. (See Alessi Log, attached as Ex. 7 to Def. Wyeth Ranch Cmty. Ass’n’s Mot. for 

Summ. J.) 

135. The payment plan commenced on April 1, 2010, and required monthly payments 

of $669.87. (See Ex. A-3.) 

136. Hence, Perez could not have made her February 12, 2010 payment ($900.00) un-

der the payment plan. (Compare Ex. A-3 with Undisputed Fact No. 35.) 

137. And Perez never made a $669.87 payment on or after April 1, 2010. (See App. at 

120, 125, 129, 131, 133, 135, 145, 160, 162, 166, 183, & Ex. A-1.) 

138. Sauceda testified Wyeth Ranch applied the $590.40 it received in March 2010, 

first to January 2010’s dues and the remainder to January 2008’s dues. (Sauceda Dep. at 21:19–

22:5.) According to Sauceda, that was Wyeth Ranch’s “policy.” (Sauceda Dep. at 22:3–5.) 

139. But the ledger Wyeth Ranch prepared in September 2008 shows Wyeth Ranch’s 

“policy” was to apply payments first to the oldest association dues. (See App. at 96.) And Wyeth 

Ranch could not have applied the remainder of the payment to the January 2008 assessment be-

cause Wyeth Ranch’s report showed that Perez already paid the January 2008 association dues. 

(See App. at 96.) 

140. On July 2, 2010, Wyeth Ranch sent Perez a letter terminating the March 2010 

payment plan. (See Alessi Log, Ex. 7 to the Mot.) 
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141. Hence, the $250 payment Perez made on August 2, 2010, was not paid under a 

payment plan.4 (Compare Ex. A-3 with Undisputed Fact No. 43.) 

142. On August 6, 2010, the Alessi Log notes that Alessi sent another payment plan to 

Wyeth Ranch for approval. (See Alessi Log, Ex. 7 to the Mot.) 

143. On September 7, 2010, the Alessi Log says Alessi contacted Wyeth Ranch for the 

payment plan’s status. (See Alessi Log, Ex. 7 to the Mot.) 

144. But the Alessi Log never says it received approval from Wyeth Ranch or Perez for 

a payment plan. (See Alessi Log, Ex. 7 to the Mot.) 

145. Hence, Perez’s payments on September 29, 2010 ($220.00), November 30, 2010 

($175.00), and March 10, 2011 ($160.00), were not made under a payment plan. (Compare Alessi 

Log, Ex. 7 to the Mot. with Undisputed Fact Nos. 46, 49, & 52.) 

146. The Alessi Log says that it entered into a payment plan with Perez on April 30, 

2011. (See Alessi Log, Ex. 7 to the Mot.) But Wyeth Ranch did not produce a copy of this pay-

ment plan. (See Decl. of David J. Merrill ¶ 2, attached as Ex. B.) Hence, the parties cannot deter-

mine whether Perez made any payment consistent with the plan. 

147. Nevertheless, the Alessi Log recognizes that the plan terminated on September 

30, 2011, because of Perez’s breach. (See Alessi Log, Ex. 7 to the Mot.) And the Alessi Log iden-

tifies no additional payment plans agreed to by Wyeth Ranch or Perez. (See Alessi Log, Ex. 7 to 

the Mot.) 

148. Hence, Perez’s March 19, 2012 ($300.00), May 7, 2012 ($295.00), July 26, 2012 

($165.00), and November 13, 2012 ($300.00) payments were not under the terms of any pay-

ment plan. (Compare Alessi Log, Ex. 7 to the Mot. with Undisputed Fact Nos. 74, 77, 85, & 98.) 

149. Thus, as Sauceda testified, the payments made outside the confines of a payment 

plan were applied to Perez’s account “generally.” (Sauceda Dep. at 11:24–12:8, 13:5–8.) 

 
4  Wyeth Ranch claims that Perez entered into a payment plan on February 5. (See Mot. at 5:3–4.) This con-
flicts with the Alessi Log. (See Ex. 7 to the Mot.) 
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According to Wyeth Ranch’s documents, when Wyeth Ranch applied payments “generally” to 

the account, it first applied the payments to the oldest association dues. (See App. at 96.) 

 Dated this 19th day of October 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 
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Certificate of Service 

 I certify that on the 19th day of October 2020, I served a copy of Marchai, B.T.’s State-

ment of Undisputed and Disputed Facts in Support of its Opposition to Wyeth Ranch Commu-

nity Association’s Motion for Summary Judgment electronically to the following through the 

Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 

 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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LIPSON NEILSON P.C. 
KALEB D. ANDERSON, ESQ. 
Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada  89144 
(702) 382-1500 
(702) 382-1512 - fax 
kanderson@lipsonneilson.com 
dochoa@lipsonneilson.com 
 
Attorneys for Defendant Wyeth Ranch Community Association  
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

MARCHAI, B.T., a Nevada business trust 
 
    Plaintiff, 
 
v. 
 
CRISTELA PEREZ, an individual, et al. 
 
    Defendants. 
 

Case No.: A-13-689461-C 
Dept. No.: XII 
 
Consolidated with: A-16-742327-C 

 
DEFENDANT WYETH RANCH 
COMMUNITY ASSOCIATION’S 
REPLY IN SUPPORT OF ITS 
MOTION FOR SUMMARY 
JUDGMENT 

 
AND ALL RELATED CLAIMS AND ACTIONS. 
 

 
 

 

Defendant WYETH RANCH COMMUNITY ASSOCIATION (“HOA”), by and 

through its counsel of record at the law firm of LIPSON NEILSON P.C., respectfully 

submits the following Reply in Support of its Motion for Summary Judgment.  
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

 Despite the case having been litigated for years, recently remanded, and set for 

trial, Marchai is attempting to amend its claims and argue new damages for the first time 

in its Opposition; all in an attempt to avoid summary judgment.  Marchai has never 

before asserted anything different than either the deed of trust survived the sale, or 

otherwise the sale should be set aside as a wrongful foreclosure.  Now in order to avoid 

summary judgment Marchai alleges for the first time that if the foreclosure on 

Case Number: A-13-689461-C

Electronically Filed
11/2/2020 2:25 PM
Steven D. Grierson
CLERK OF THE COURT
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superpriority portion of the lien is found and upheld, it has still been damaged by 

misapplication of the proceeds of the sale after the sale.  As will be explained below, 

Marchai has never asserted this before in its Complaint, prior motions, written discovery 

responses, or disclosures, including never providing a computation of damages for this 

assertion. 

   If Marchai knew this was where it was going to go after remand, it had the burden 

to amend its pleadings and update its disclosures.  To this point, Marchai is obviously 

aware of this burden as it has previously, in this case, filed a Motion to amend its claims 

after the deadline and argued a change in law as a basis.  Additionally, Marchai filed a 

motion to reopen discovery after the remand, but on a limited basis not related to the 

application of proceeds after the sale.  

    Asserting a claim for the first time in an Opposition is not a request to amend, and 

no request to amend has been submitted.  No computation of the new alleged damages 

has ever been provided.  The HOA did not dispute that the Nevada Supreme Court 

remanded on a question of fact, however, the HOA argued that question is limited and 

specific to Quiet Title.  The Cranesbill analysis is limited to the specific issue of applying 

the partial payments.  Although this may resolve Marchai’s final claim of Quiet Title, the 

HOA was granted summary judgment on Marchai’s claim for Quiet Title earlier in this 

case and that decision was not appealed.   

Determination of this issue does not leave open claims against the HOA, as the 

application of the payments will either lead to a completed superiority sale or a 

completed subpriority sale.  Neither of which leads to a violation of NRS 116 by the 

HOA.  Marchai’s Quiet Title claim contained various arguments including that the sale 

should be voided as commercially unreasonable, or the price was unconscionable. 

However, those specific issues were addressed by the district court previously and not 

appealed by Marchai.  Thus, what is left on the Quiet Title claim that remains against 

SFR only is the Cranesbill issue.  The HOA does not have a title interest in the property, 

it has a lien interest, and in regards to the lien interest there is no avenue for damages 
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against the HOA if the court finds that a non-parties partial payments did not save 

Marchai.  The HOA can foreclose on either the superpriority or subpriority portion of its 

lien and it is not a wrongful foreclosure.  Accordingly, the HOA is entitled to summary 

judgment on all of Marchai’s claims against it.    

Marchai made the choice to not litigate the scenario of whether a superiority sale 

was actually upheld and application of the proceeds after the sale.  Marchai should not 

be able to amend it claims or assert those damages now.  Thus, on the claims actually 

asserted against the HOA, the HOA is entitled to summary judgment, and this is true 

despite Quiet Title remaining between Marchai and SFR. 

II. MARCHAI’S STATEMENT OF DISPUTED FACTS 

Marchai’s statement of disputed facts all deal with the application of Borrower’s/Prior 

Owner’s partial payments. See Marchai, B.T.’s Statement of Undisputed and Disputed 

Facts in Support of its Opposition to Wyeth Ranch Community Association’s Motion for 

Summary Judgment at 11-15.  As argued herein, the Court does not have to resolve 

these disputed facts in order to grant the HOA summary judgment on the claims 

remaining against it.  The total balance foreclosed on is not disputed. Id. Whether that 

total balance contained a superpriority portion will lead the Court to conclude whether it 

was a superpriority sale or defaulted to a subpriority sale (with no superpriority portion 

to the lien).  However, resolving the limited Cranesbill issue either way will lead to a  

valid superpriority or subpriority sale, and the valid sale resolves Marchai’s claims 

against the HOA (which no longer include Quiet Title against the HOA).  Marchai’s 

argument that it has pages of disputed facts fails because its attempts to connect the 

disputed facts to the claims against the HOA fail. 

III. STATEMENT OF UNDISPUTED FACTS 

 On or around October 19, 2005, Cristela Perez (“Borrower”) obtained a loan to 

purchase the Property. See Complaint in Case No. A-16-742327-C, attached hereto as 

Exhibit 1 ¶ 7. The loan was secured by a deed of trust with CMG Mortgage named as 

beneficiary. Id. ¶ 8. The deed of trust was subsequently assigned to CitiMortgage, Inc. 
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and Stanwich Mortgage Loan Trust, Series 2012-6. Id. ¶¶ 22, 24. In March 2013, the 

deed of trust was assigned to Plaintiff. Id. ¶ 27.  

 Sometime after purchasing the Property, Borrower defaulted on her quarterly 

homeowners’ assessments. See generally id.; see also Resident Transaction Detail, 

Exhibit 2.  Therefore, on November 5, 2007, the HOA, through Complete Association 

Management Company (“CAMCO”), recorded a notice of delinquent violation lien. Ex. 1 

¶ 9; see also Notice of Delinquent Violation Lien, Exhibit 3. On or around October 8, 

2008, the HOA, through Alessi & Koenig LLC (“Alessi”) recorded a notice of delinquent 

assessment lien. Ex. 1 ¶ 11; see also Notice of Delinquent Assessment Lien, Exhibit 4. 

On January 5, 2009, the HOA, through Alessi, recorded a notice of default and election 

to sell. Ex. 1 ¶ 12; see also Notice of Default and Election to Sell, Exhibit 5. On January 

14, 2010, the HOA, through Alessi, recorded a notice of trustee’s sale. Ex. 1 ¶ 13; see 

also Notice of Trustee’s Sale, Exhibit 6. The sale was scheduled for February 17, 2010. 

Id.  

 On or around February 5, 2010, Borrower and her husband entered into a 12-

month payment plan with the HOA and the pending foreclosure sale was postponed. 

See Account 84081, Exhibit 7. Borrower made four payments to the HOA between 

March 2010 and October 2010, none of which brought her account current. See Ex 2 & 

7. Thus, in November 2010, Alessi began preparation to re-notice the sale. Ex. 7. 

Between November 2010 and March 2011, Borrower made two additional partial 

payments on her account, but failed to bring her account current. Ex. 2 & 7. On March 

9, 2011, the HOA, through Alessi, recorded a rescission of notice of the February 2010 

trustee’s sale. Ex. 1 ¶ 15. On March 29, 2011, the HOA, through Alessi, recorded a 

second notice of trustee’s sale. Id. ¶ 16; see also Notice of Trustee’s Sale Exhibit 8. The 

second sale was scheduled for May 8, 2011. Id. Copies of the notice were sent by 

certified mail to CMG Mortgage, Inc.. See Certified Mailing Receipts, Exhibit 9.  

/// 

/// 
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On April 7, 2011, Alessi received a letter of hardship from Borrower and agreed, 

once again, to postpone the sale. See Ex. 7. Borrower entered into a ten-month 

payment plan to bring her assessments current. Ex. 2 & 7. By September 2011, 

Borrower had once again breached her payment plan. Id. Therefore, on December 20, 

2011, the HOA, through Alessi, recorded a second notice of delinquent assessment 

lien. Ex. 1 ¶ 19, see also Notice of Delinquent Assessment (Lien), Exhibit 10.  

On February 28, 2012, the HOA, through Alessi, recorded a second notice of 

default and election to sell. Ex. 1 ¶ 20, see also Notice of Default and Election to Sell, 

Exhibit 11. Copies of the notice were sent by certified mail to CMG Mortgage, Inc. See 

Certified Mailing Receipts, Exhibit 12. On March 8, 2012, Borrower’s husband contacted 

Alessi and requested another payment plan. See email correspondence, Exhibit 13. 

Although Borrower made two payments to Alessi between March 2012 and July 2012, 

she failed to bring her account current. See Ex. 2 & 7. Therefore, on October 31, 2012, 

the HOA, through Alessi, recorded a third notice of trustee’s sale. Ex. 1 ¶ 25; see also 

Notice of Trustee’s Sale, Exhibit 14. The sale was scheduled for November 28, 2012. 

Id. Copies of the notice were sent certified mail to CMG Mortgage, Inc. and 

CitiMortgage, Inc. See Mailing Receipts, Exhibit 15. In response to the third notice of 

sale, Borrower sent correspondence to the HOA requesting another payment plan. See 

correspondence Exhibit 16. The sale was postponed accordingly. See Ex. 7.  

 On March 26, 2013, the HOA, through Alessi, received notification that Borrower 

filed for Chapter 7 bankruptcy. Ex. 7. On July 31, 2013, the HOA, through Alessi, 

recorded a fourth notice of trustee’s sale. Ex. 1 ¶ 28; see also Notice of Trustee’s Sale, 

Exhibit 17. The sale was scheduled for August 28, 2013. Id. On August 28, 2013, Alessi 

emailed the HOA’s community management company, advising that “the mortgage 

company is asking for an extension so they can get it paid off” and requesting 

permission to postpone the sale. See email correspondence, Exhibit 18. 

/// 

/// 
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The HOA declined to postpone the sale. Id. That same day, the HOA, through 

Alessi, sold the Property to SFR Investment Pool 1 LLC (“SFR”) for $21,000. Ex. 1 ¶ 30. 

A trustee’s deed upon sale was recorded in SFR’s favor in September 2013. See 

Trustee’s Deed Upon Sale, Exhibit 19.  

IV.  PROCEDURAL BACKGROUND 

In the District Court’s Order entered March 22, 2016, the Court found that Marchai 

failed to establish the sale was commercially unreasonable, violated the takings or due 

process clauses, or that the statute was unconstitutionally vague.  Exhibit 20. 

In the District Court’s Order entered January 24, 2017, the Court dismissed 

Marchai’s Quiet Title Claim against the HOA.  Exhibit 21. 

In the District Court’s October 3, 2017 Order, the Court found that Notice was 

proper, however, found for Marchai based on a determination that Borrower’s partial 

payments paid off the superpriority portion of the lien.  Exhibit 22. 

On November 6, 2017, SFR filed its Case Appeal Statement and Notice of Appeal, 

appealing the determination on the application of Borrower’s partial payments.  Exhibit 

23. 

Marchai did not appeal the earlier orders or the determination on notice from the 

October 3, 2017. 

On March 18, 2020, the Nevada Supreme Court entered its Order Vacating 

Judgment and Remanding.  Exhibit 24.  Within that Order the Nevada Supreme Court 

found and affirmed that the 2008 Notice of Delinquent Assessment was the operative 

notice to review superpriority and that a Borrower’s payments could satisfy the 

superpriority portion of an HOA lien.  However, the Court remanded on finding that 

under  9352 Cranesbill Trust v. Wells Fargo Bank, N.A., 136 Nev., Adv. Op. 8 (Mar. 5, 

2020), the facts surrounding the payments needed to be analyzed to determine if the 

payments actually satisfied the superpriority portion of the lien. 

/// 
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V. LEGAL ARGUMENT 

A. Marchai Alleges a New Claim for Relief and New Damages for the 
First Time in its Opposition, Which Should Not Be Allowed. 

 Pursuant to NRCP 15(a), “a party may amend its pleading only with the opposing 

party’s written consent or the court’s leave.  The court may properly deny leave to 

amend when factors such as bad faith, dilatory motive, undue delay, futility of 

amendment, or undue prejudice are present.  See Stephens v. Southern Nev. Music. 

Co., 89 Nev. 104., 106, 507 P.2d 138, 139 (citing Foman v. Davis, 371 U.S. 178, 182 

(1962)).  Here in its Opposition, Marchai is alleging for the first time that it suffered 

damages from a misapplication of proceeds after the sale if in fact it was a superpriority 

sale.  However, Marchai has not sought leave to make this claim or allege these 

damages. 

 Additionally, the deadline to amend pleadings has passed.  Pursuant to NRCP 

16(b)(4), good cause is required to amend a schedule.  “[T]he purpose of NRCP 16(b) is 

‘to offer a measure of certainty in pretrial proceedings, ensuring that at some point both 

the parties and the pleadings will be fixed.’” Nutton v. Sunset Station, Inc., 131 Nev. 

Adv. Op. 34, 357 P.3d 966, 971 (Nev. App. 2015) quoting Parker v. Columbia Pictures 

Indus., 204 F.3d 326, 339-40 (2d Cir.2000).  Because “’[d]isregard of the [scheduling] 

order would undermine the court’s ability to control its docket, disrupt the agreed-upon 

course of the litigation, and reward the indolent and the cavalier’” in order to extend a 

deadline imposed by a court order, the party seeking such an extension must establish 

good cause.  Nutton, 131 Nev. Adv. Op. 34, 357 P.3d at 972 quoting Johnson v. 

Mammoth Recreations, Inc., 975 F.2d 604, 610 (9th Cir. 1992).  NRCP 16 was drafter 

precisely to prevent this from occurring, and ‘[i]ts standards may not be short-circuited 

by an to those of Rule 15.’” Id. at 971 quoting Johnson, 975. F.2d at 610.  “[I]f the 

moving party was not diligent in at a least attempting to comply with the deadline, ‘the 

inquiry should end [there].’” Id. quoting Johnson, 975 F.2d at 609 (emphasis added).  

Thus, if there was a delay in moving to extend the deadline to amend pleadings, the 

moving party would be barred from doing so. 
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 The foreclosure sale occurred in 2013.  Exhibit 19.  An interpleader action was 

filed the same year and provided a breakdown of the distribution of the proceeds.   

Interpleader Complaint case # A-13-690586-C, attached hereto at Exhibit 25.  Thus, 

there is no good cause for Marchai making this claim at this point in the litigation, and it 

was instead done in bad faith with the realization that the Quiet Title claim against the 

HOA had been dismissed and that the claim is necessary to avoid summary judgment in 

the HOA’s favor.  See Exhibit 21 (Dismissal of Quiet Title Claim). 

 Review of the record demonstrates that Marchai has not previously alleged it is 

entitled to proceeds that went to the HOA.  In its Complaint Marchai’s Fourth Cause of 

Action is for a violation of NRS 116.1113 stating: 

 
                                  Fourth Claim for Relief 
(Violation of NRS § 116.1113 et seq.-Against Wyeth Ranch and 
Alessi & Koenig) 
79. Marchai repeats and realleges each of the paragraphs set forth 
above. 
80. Wyeth Ranch and Alessi & Koenig wrongfully foreclosed upon 
the property in violation of the Statute. 
81. Given the above-enumerated violations of the Statute, Marchai 
asserts that Wyeth Ranch's purported sale of the property be 
voided and set aside and  requests any and all damages flowing 
from these violations. 
 

Marchai’s Complaint at 11 (emphasis added, underlined).  Thus, Marchai’s 

violation of NRS 116.1113 is pled similar to wrongful foreclosure and directs the 

review to wrongful foreclosure.  It makes sense that Marchai would do this as 

Wrongful foreclosure is actually limited to whether the debt foreclosed on existed, 

and other allegations such as notice issues are better pled as a violation of the 

statute.  However, in linking the claims Marchai does not address these proceeds 

in either the violation of NRS 116.1113 or the wrongful foreclosure claim. Marchai 

does not address proceeds after the sale and does not provide a calculation for 

any related damages: See Cause of Action for Wrongful foreclosure as stated 

below:   
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                                    Third Claim for Relief 
(Wrongful Foreclosure-Against SFR, Wyeth Ranch, and Alessi 
& Koenig) 
67. Marchai repeats and realleges each of the paragraphs set forth 
above. 
68. SFR wrongfully purported to purchase Marchai's property in 
violation of the Statute and common law. 
69. The foreclosure sale was wrongful because the foreclosure 
itself was contrary to law, in that: 
(a) The Statute on its face violates Marchai's constitutional rights, 
in particular Marchai's rights to due process under both the Nevada 
and United States Constitutions. 
(b) The purported foreclosure pursuant to the Statute effected a 
regulatory taking of Marchai's secured interest in the property 
without just compensation in violation of the Fifth Amendment to the 
United States Constitution. 
(c) Any purported notice provided was also inadequate, insufficient, 
and in violation of Marchai's rights to due process under both the 
United States and Nevada Constitutions. 
(d) The lien, or a portion thereof, had expired by the time of the 
foreclosure. 
(e) Perez paid more than nine months of association dues following 
Wyeth Ranch's institution of an action to enforce its lien. 
70. SFR is not a bona fide purchaser of the Property. 
71. SFR's $21,000.00 purchase price for the property was 
unconscionable. 
 72. The sale and purchase of the property was not commercially 
 reasonable. 
73. Based upon the foregoing, Marchai requests an order declaring 
that the purported foreclosure sale did not extinguish Marchai's 
deed of trust, which continues as a valid encumbrance against the 
property. 
74. Based upon the foregoing, Marchai requests an order declaring 
that the purported foreclosure sale be voided and set aside 
because SFR is not a bona fide purchaser of the property. 
75. Based upon the foregoing, Marchai requests an order setting 
aside the purported foreclosure sale as void because SFR's 
$21,000.00 purchase price for the property was not commercially 
reasonable. 
76. Based upon the foregoing, Marchai requests an order declaring 
that the purported foreclosure sale be voided and set aside 
because SFR's $21,000.00 purchase price for the property was 
unconscionable. 
 77. Marchai has been damaged by SFR, Wyeth Ranch, and Alessi 
& Koenig’s conduct as specified herein in an amount to be proven 
at trial. 
 78. Marchai has been required to engage the services of an 
attorney to protect its interests in the property and is entitled to 
recover its reasonable attorney’s fees and costs incurred in 
connection with this action. 
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Marchai’s Complaint at 9 -11. In Bank of Am., N.A. v. Las Vegas Rental & Repair, LLC, 

2019 Nev. Unpub. LEXIS 1256, *2-3, 451 P.3d 547, 2019 WL 611913, It was either not 

disputed, or if it was, the Nevada Supreme Court determined that Lender actually 

sought the excess proceeds from the foreclosure sale, stating: “However, we conclude 

that summary judgment was improper on appellant's claim for breach of the duty of 

good faith. In particular, appellant sought the excess proceeds from the foreclosure 

sale after the HOA was paid the superpriority portion of its lien and allowable costs and 

fees. If the foreclosure sale extinguished appellant's deed of trust, appellant would have 

been entitled to the excess proceeds. See SFR Invs. Pool 1, LLC v. U.S. Bank, N.A., 

130 Nev. 742, 743, 334 P.3d 408, 409 (2014).  Here, Marchai has not timely sought 

these damages or even made a request to amend.   

Marchai, may allege the 2019 case is new law, but the case cites to the 2014 

SFR decision, and Marchai has already alleged it was not new law.  See Opposition at 

15, note 5, stating: “Presumably Wyeth Ranch will argue that it did not understand the 

law at the time of the foreclosure when it applied the full amount of the proceeds to 

Perez’s account.”  Even assuming it is new law, Marchai is aware of how to file for leave 

to amend based on the same and did not do so. Marchai previously filed a Motion to 

amend its claims after the deadline and argued a change in law as a basis.  See 

Marchai’s August 18, 2016 Motion. Marchai did not previously seek these damages 

and the case was not remanded to review these damages. Additionally, Marchai filed a 

motion to reopen discovery after the remand, but on a limited basis not related to the 

application of proceeds after the sale. See Marchai’s August 13, 2020, Motion to 

Reopen Discovery. 

Review of additional documents from the litigation also demonstrate that Marchai 

has not previously sought proceeds that went to the HOA. As argued above Marchai’s 
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violation of NRS 116.1113 claim in the Complaint directs review to wrongful foreclosure.  

In responses to written discovery requests regarding wrongful foreclosure Marchai 

never alleges facts related to the application of the proceeds after the sale. See 

Responses to Written Discovery (specifically responses to interrogatories 13 – 15) 

attached hereto as Exhibit 26. Marchai’s response also incorporates its Motion for 

summary judgment at the time into its written discovery response for further information. 

Id.  However, the motion for summary judgment similarly does not seek proceeds after 

the sale. See Marchai’s January 14, 2016 Motion for Summary Judgment.  

Further, Marchai’s last disclosure or witnesses and documents does not 

include a computation of damages that seeks proceeds after the sale.  Marchai’s 

last disclosure states: 

(C) A computation of any category of damages claimed by the 
disclosing party, making available for inspection and copying 
as under Rule 34 the documents or other evidentiary matter, 
not privileged or protected from disclosure, on which such 
computation is based, including materials bearing on the 
nature and extent of injuries suffered; and 

Marchai primarily judicial foreclosure and a ruling that Wyeth 
Ranch Community Association’s foreclosure did not extinguish 
Marchai’s deed of trust or, if it did, that the sale was void or 
voidable. If the Court does not grant judicial foreclosure, declare 
that Wyeth Ranch’s foreclosure did not extinguish Marchai’s deed 
of trust, or set aside the foreclosure sale as void or voidable, 
Marchai seeks damages in the amount of the fair market value of 
the property. According to Marchai’s expert, the property had a fair 
market value of $360,000 at the time of Wyeth Ranch’s foreclosure. 
See Marchai, B.T.’s Initial Expert Disclosure (Apr. 25, 2017). 

 

See Marchai’s Third Supplemental Disclosure and Expert Report, attached hereto as 

Exhibit 27.  The damages requested demonstrate Marchai has not sought proceeds 

from the sale. 

Nevada Rule of Civil Procedure 16.1(a)(1)(A)(iv) requires a party to disclose a 

computation of damages without awaiting a discovery request: 

 (a) Required Disclosures. 
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              (1) Initial Disclosure. 
(A) In General.  Except as exempted by Rule 

16.1(a)(1)(B) or as otherwise stipulated or ordered by the 
court, a party must, without awaiting a discovery 
request, provide to the other parties: 
  (iv) a computation of each category of damages 

claimed by the disclosing party — who must make available for 
inspection and copying as under Rule 34 the documents or other 
evidentiary material, unless privileged or protected from disclosure, 
on which each computation is based, including materials bearing on 
the nature and extent of injuries suffered; 

 
Nev. R. Civ. P. 16.1(a)(1)(A)(iv) (emphasis added in bold and underlined).  If, as 

here, a party fails to comply with the rules of disclosure under NRCP 16.1, the 

court must impose appropriate sanctions, such as "[a]n order prohibiting the use 

of any witness, document or tangible thing which should have been disclosed, 

produced, exhibited, or exchanged pursuant to Rule 16.1(a)." NRCP 

16.1(e)(3)(b).  Moreover, the Nevada Supreme Court recently clarified that "when 

a party has failed to abide by NRCP 16.1's disclosure requirements, NRCP 

37(c)(1) provides the appropriate analytical framework for district courts to 

employ in determining the consequence of that failure." Pizarro-Ortega v. 

Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28, 

2017). NRCP 37(c)(1) provides that a party cannot rely upon any undisclosed 

evidence or witnesses unless it shows that there was a substantial justification 

for the failure to disclose or it shows the failure was harmless.  Id.  

(quoting NRCP 37(c)(1); and citing NRCP 16.1(e)(3)(B)). As such, the Court 

in Pizzaro-Ortega held that the trial court erred as a matter of law to the extent it 

absolved the plaintiffs of their obligation to provide a computation of damages  

under NRCP16.1(a)(1)(C). Id.   

Such failures are not justified as the Plaintiff presumably had in its possession 

the documents, facts, and information necessary to calculate damages. See Pizarro-
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Ortega v. Cervantes-Lopez, 396 P.3d 783, 787 (Nev. 2017), reh'g denied (Sept. 28, 

2017). Furthermore, the failure to produce a timely and compliant damages 

computation was not harmless as this case has continued for years without the 

Association knowing about the request for these damages. 

Marchai, has never previously alleged the HOA misapplied proceeds after the 

sale.  Marchai has not requested to amend to add this claim.  Marchai has never 

provided a computation of damages for misapplied proceeds.  For the reasons provided 

above, any request to amend or provide proof of these damages at this point in the 

litigation should be denied. 

B. The HOA is Entitled to Summary Judgment on Marchai’s Wrongful 
Foreclosure Claim, Violation of NRS 116.1113 Claim Pled as 
Wrongful Foreclosure, and Intentional Interference With Contract 
Claim.  

 As argued in the HOA’s motion there are various ways a subpriority sale may 

occur, and HOA is not required to provide a superpriority sale.  See HOA’s Motion for 

Summary Judgment at 13. The HOA is   required to provide a non-warranty deed after 

the foreclosure (see NRS 116.31164(3)(a)), and had no obligation to disclose it was 

foreclosing on a superpriority lien if it has one.1  Marchai argues in its opposition “that 

Wyeth Ranch’s witness testified that Perez’s payments did not satisfy the superpriority 

portion of the lien.” Marchai’s Opposition at 10.  Marchai, would like the Court to keep 

the HOA in the case to tell the HOA it was wrong on its belief that superpriority amounts 

remained at the time of foreclosure.  However, even assuming Marchai is correct that 

the HOA’s witness was wrong (meaning it wasn’t superpriority), then a subpriority sale 

occurred and Marchai was not damaged.  Marchai is conflating the testimony on a belief 
 

1
 See Pennymac Corp. v. Javalina Options Ltd., 2019 Nev. Unpub. LEXIS 1174, *6, 450 P.3d 915, 

2019 WL 5491000, stating: “ . . . nothing in the CC&Rs supports appellant's arguments that the HOA 

chose to conduct a subpriority-only sale, and. . . the HOA's failure to delineate 
the superpriority amount in the foreclosure notices is not evidence of such a choice. Citing: SFR 
Inns. Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. 742, 757, 334 P.3d 408, 418 (2014) (observing that it 
was "appropriate" for the notices to state the total lien amount because they are sent to the 
homeowner and other junior lienholders). 
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with a guarantee that it was a superpriority sale, and the HOA does not have to provide 

such a guarantee, nor did it ever provide such a guarantee.  Marchai is not providing the 

court a scenario under the claims as pled and the limited factual determination 

remaining, where Marchai was both damaged and there is a causal nexus to a legal 

violation by the HOA. 

 Marchai, argues for the following definition of wrongfully foreclosure: “Under 

Nevada Law, a wrongful foreclosure occurs when “no breach of condition or failure of 

performance existed . . . which would have authorized the foreclosure.” Marchai’s 

Opposition at 10 citing: Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 304, 662 

P.2d 610, 623 (1983).  Under its own definition no wrongful foreclosure occurred.  It is 

not disputed that the homeowner defaulted on its obligation to pay HOA assessments, 

and it is not disputed that the HOA foreclosed on the correct total balance owing.  

Marchai incorrectly argues the HOA guaranteed a superpriority and it is wrongful 

foreclosure if there was no superpriority portion.  Marchai wants to equate the existence 

of a superiority portion to the existence of the debt, however, the existence of a 

superpriority portion is really about the state or condition of the debt as superpriority or 

subpriority, and not about whether it actually existed.  There is no reasonable 

expectation of a superpriority sale. The foreclosure sale is inherently risky. The HOA did 

not make such a guarantee about the state or condition of the debt, and does not make 

a guarantee when it provides a non-warranty deed; as for a variety of reasons it can be 

a subpriority sale, only one of which is tender of the superpriority portion.  Despite the 

remaining dispute to resolve title between Marchai and SFR, the court can find the HOA 

either performed a valid superpriority sale or a valid subpriority sale on a debt that 

existed; which would resolve wrongful foreclosure now in the HOA’s favor, as it is not 

disputed that the debt actually existed. 

 Similarly, Marchai pled its breach of NRS 116.1113 claim on the same 

allegations as wrongful foreclosure.  This was done because Marchai recognizes in its 

own definition of wrongful foreclose that notice issues with the sale may not be properly 
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alleged in the pleadings as a wrongful foreclosure, if wrongful foreclosure is dependent 

on showing the debt did not actually exist.  Thus, breach of NRS 116.1113 is often used 

simultaneously with claims of wrongful foreclosure.  However, here there are no notice 

issues or reasons to set aside the sale.  As breach of NRS 116.1113 is pled similar to 

wrongful foreclosure for the same reasons above no breach occurred; the HOA is not 

guaranteeing a superiority sale, or the state or condition of the debt in terms of that 

aspect of superpriority or subpriority.  Disputes about Notice Issues and Commercial 

Reasonableness have already been resolved.  Marchai argues: “Wyeth Ranch could not 

have foreclosed upon the lien’s superpriority part, and any claim it did results in a 

wrongful foreclosure.” Marchai’s Opposition at 13.  The HOA has no legal claim to 

confirm a superpriority sale, as either a superpriority sale or subpriority are valid, and it 

can be impossible to predict which may actually occur, as for example, in any given sale 

their could have been an unknown federal interest that prevented a superpriority 

foreclosure.  

The remaining issue is application of payments.  With constitutionality, 

commercial reasonableness, notice, etc., resolved there was a valid sale here.  There 

was a valid sale and SFR was the Purchaser.  The application of payments leaves open 

whether SFR took subject to the deed of trust, or whether the deed of trust was 

extinguished by the foreclosure sale, but there is no basis to void the sale, or reason to 

keep the HOA in the case to continue to trial for the purpose of declaratory relief on 

whether SFR took title subject to the deed of trust or not.  The Cranesbill decision 

reflects a break from the idea that the payments should just be applied by the Court in 

hindsight to benefit the Lender.  There is no legal obligation or good faith requirement to 

apply partial payments toward superpriority portions of the lien first.  See Cranesbill.  

Thus, despite how the court may determine the application of payments, the HOA is 

entitled to summary judgment on Marchai’s breach of NRS 116.1113 claim. 

/// 

/// 
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Finally, on Marchai’s Intentional Interference of contract claim, as argued in detail 

in the HOA’s Motion, it is not likely this claim survive remand. If it did, the Nevada 

Supreme Court reconsidering the Jessup case en banc stated: “foreclosing on a 

statutory lien that the Legislature has given priority over a first deed of trust does not 

demonstrate tortious interference with appellants' deed of trust. See J.J. Indus., LLC v. 

Bennett, 119 Nev. 269, 274, 1264, 71 P.3d 1264, 1267 (2003) (listing as one of the 

elements of a tortious interference claim "an intentional act[] intended or designed to 

disrupt the contractual relationship").” Bank of Am. v. Jessup, 2020 Nev. Unpub. LEXIS 

471, *5, 462 P.3d 255.  Marchai’s contract inherently recognized the statute and the 

possibility of a superpriority lien foreclosure. 

Thus, the HOA is entitled to summary judgment on all of Marchai’s claims that 

still exist against it. 

VI. CONCLUSION 

  Based on the foregoing arguments, the HOA respectfully requests that summary 

judgment be entered in its favor on all claims for relief set forth in Marchai’s complaint. 

 DATED this 2nd day of November, 2020. 
 
      LIPSON NEILSON P.C. 
 
 
      /s/ David Ochoa 
     By:         
      KALEB D. ANDERSON, ESQ. 

Nevada Bar No. 7582 
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
 
Attorneys for Defendant  
Wyeth Ranch Community Association 
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CERTIFICATE OF SERVICE 

 I certify that on the 2nd day of November, 2020, I electronically transmitted the 

foregoing DEFENDANT WYETH RANCH COMMUNITY ASSOCIATION’S REPLY IN 

SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT to the Clerk’s Office using 

the Odyssey eFileNV & Serve system for filing and transmittal to the following Odyssey 

eFileNV & Serve registrants addressed to: 

David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, NV 89145 
david@djmerrillpc.com  
 
Attorney for Plaintiff Marchai, B.T. 
 
 
Diana Cline Ebron, Esq. 
Jacqueline A. Gilbert, Esq. 
Karen L. Hanks, Esq. 
KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 
Las Vegas, NV 89139 
diana@kgelegal.com 
jackie@kgelegal.com 
karen@kgelegal.com  
 
Attorneys for SFR Investments Pool 1, 
LLC  
 
 
 

      /s/ Juan Cerezo______________________ 
      An employee of LIPSON NEILSON P.C. 
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ODM 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 
 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Order Denying Defendant Wyeth Ranch Community Asso-
ciation’s Motion for Summary Judgment 

 Defendant Wyeth Ranch Community Association’s Motion for Summary Judgment came 

before this Court on the 10th day of November 2020. David T. Ochoa of Lipson Neilson P.C. ap-

peared for Wyeth Ranch. David J. Merrill of David J. Merrill, P.C. appeared for Marchai, B.T. 

And Jason G. Martinez of Kim Gilbert Ebron appeared for SFR Investments Pool 1, LLC. The 

Case Number: A-13-689461-C

Electronically Filed
11/24/2020 4:39 AM
Steven D. Grierson
CLERK OF THE COURT
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Court, having considered the motion, Marchai’s opposition, Wyeth Ranch’s reply, the argument 

of counsel, and good cause appearing therefor: 

 It is hereby ordered that the motion is denied. Genuine issues of material fact concern-

ing the application of payments before and after Wyeth Ranch’s foreclosure preclude summary 

judgment. 

 

             

 

 

  

Submitted by: 

David J. Merrill, P.C. 
 

 
 
By: /s/ David J. Merrill    
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 

 

Approved as to form: 
 
Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 

 

 

November 23, 2020
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11/18/2020 David J. Merrill, P.C. Mail - RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community Association's Motion fo…

https://mail.google.com/mail/u/0?ik=05d8f3241c&view=pt&search=all&permthid=thread-a%3Ar-3873795965435140398%7Cmsg-f%3A1683740089727291147&si… 1/2

David Merrill <david@djmerrillpc.com>

RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch
Community Association's Motion for Summary Judgment 
1 message

Karen Hanks <karen@kgelegal.com> Wed, Nov 18, 2020 at 2:47 PM
To: David Merrill <david@djmerrillpc.com>, David Ochoa <DOchoa@lipsonneilson.com>

You can insert my e-signature.

 

 

KAREN L. HANKS, ESQ.

KIM GILBERT EBRON

7625 Dean Martin Dr., Suite 110

Las Vegas, NV 89139

Phone: (702) 485-3300

Fax: (702) 485-3301

 

Our office is currently closed to clients and visitors in order to comply with best practices for
minimizing the spread of COVID-19.  KGE is committed to serving our clients and will continue to
operate during this period, but all of our attorneys and staff are working remotely and there may be
a delay in responses.  The best way to contact us is by e-mail.  Please copy Diana and Jackie on
emails at diana@kgelegal.com and jackie@kgelegal.com.

 

Sent from Mail for Windows 10

 

From: David Merrill 
Sent: Wednesday, November 18, 2020 11:24 AM 
To: David Ochoa; Karen Hanks 
Subject: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community Association's
Motion for Summary Judgment

 

David and Karen,

 

I have attached a draft of the Order Denying Wyeth Ranch Community Association's Motion for Summary Judgment.
Please advise as soon as possible if you have any suggested revisions. If I do not hear from you, I will submit to the Court
on Friday. Thank you.
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David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada  89145

Office:  (702) 566-1935

Mobile:  (702) 577-0268

Fax:  (702) 993-8841
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NEOJ 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
E-mail: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Notice of Entry of Order 

 Take notice that on the 24th day of November 2020, the Court entered an Order Deny-

ing Defendant Wyeth Ranch Community Association’s Motion for Summary Judgment, a copy 

of which is attached. 

 Dated this 30th day of November 2020.  
 
 

 
David J. Merrill, P.C. 

 
 
 
By:       
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

Case Number: A-13-689461-C

Electronically Filed
11/30/2020 1:53 PM
Steven D. Grierson
CLERK OF THE COURT
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Certificate of Service 

 I hereby certify that on the 30th day of November 2020, a copy of the Notice of Entry of 

Order was served electronically to the following through the Court’s electronic service system: 

Kim Gilbert Ebron 

 Diana Cline Ebron    diana@kgelegal.com 
 E-Service for Kim Gilbert Ebron  eservice@kgelegal.com 
 Michael L. Sturm    mike@kgelegal.com 
 Tomas Valerio     staff@kgelegal.com 
 
Lipson, Neilson, Cole, Seltzer & Garin, P.C. 

 Brenda Correa     bcorrea@lipsonneilson.com 
 Kaleb Anderson    kanderson@lipsonneilson.com 
 Megan Hummel    mhummel@lipsonneilson.com 
 Renee Rittenhouse    rrittenhouse@lipsonneilson.com 
 Susana Nutt     snutt@lipsonneilson.com 
 Juan Cerezo     jcerezo@lipsonneilson.com 
 David Ochoa     dochoa@lipsonneilson.com 
 
 
 
 
              
       An employee of David J. Merrill, P.C. 
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ODM 
David J. Merrill 
Nevada Bar No. 6060 
David J. Merrill, P.C. 
10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 566-1935 
Facsimile: (702) 993-8841 
Email: david@djmerrillpc.com 
Attorney for Marchai, B.T. 
 
 

 
 
 
 

DISTRICT COURT 
  

CLARK COUNTY, NEVADA 
 

MARCHAI, B.T., a Nevada business trust, 
 
 Plaintiff, 
 
 v. 
 
CRISTELA PEREZ, an individual; et al. 
 
 Defendants. 

} 
} 
} 
} 
} 
} 
} 
} 
} 
} 

Case No.:  A-13-689461-C 
Dept. No.  XI 
 
Consolidated with: A-16-742327-C 
 

 

 
AND ALL RELATED CLAIMS AND AC-
TIONS 
 

} 
} 
} 
} 

 

Order Denying Defendant Wyeth Ranch Community Asso-
ciation’s Motion for Summary Judgment 

 Defendant Wyeth Ranch Community Association’s Motion for Summary Judgment came 

before this Court on the 10th day of November 2020. David T. Ochoa of Lipson Neilson P.C. ap-

peared for Wyeth Ranch. David J. Merrill of David J. Merrill, P.C. appeared for Marchai, B.T. 

And Jason G. Martinez of Kim Gilbert Ebron appeared for SFR Investments Pool 1, LLC. The 

Case Number: A-13-689461-C

Electronically Filed
11/24/2020 4:39 AM
Steven D. Grierson
CLERK OF THE COURT
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Court, having considered the motion, Marchai’s opposition, Wyeth Ranch’s reply, the argument 

of counsel, and good cause appearing therefor: 

 It is hereby ordered that the motion is denied. Genuine issues of material fact concern-

ing the application of payments before and after Wyeth Ranch’s foreclosure preclude summary 

judgment. 

 

             

 

 

  

Submitted by: 

David J. Merrill, P.C. 
 

 
 
By: /s/ David J. Merrill    
 David J. Merrill 
 Nevada Bar No. 6060 
 10161 Park Run Drive, Suite 150 
 Las Vegas, Nevada 89145 
 (702) 566-1935 
Attorney for Marchai, B.T. 

 

 

Approved as to form: 
 
Kim Gilbert Ebron 
 
 
 
By: /s/ Karen L. Hanks    
 Karen L. Hanks 
 Nevada Bar No. 9578 
 7625 Dean Martin Drive, Suite 110 
 Las Vegas, Nevada 89139 
 (702) 485-3300 
Attorneys for SFR Investments Pool 1, LLC 
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David Merrill <david@djmerrillpc.com>

RE: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch
Community Association's Motion for Summary Judgment 
1 message

Karen Hanks <karen@kgelegal.com> Wed, Nov 18, 2020 at 2:47 PM
To: David Merrill <david@djmerrillpc.com>, David Ochoa <DOchoa@lipsonneilson.com>

You can insert my e-signature.

 

 

KAREN L. HANKS, ESQ.

KIM GILBERT EBRON

7625 Dean Martin Dr., Suite 110

Las Vegas, NV 89139

Phone: (702) 485-3300

Fax: (702) 485-3301

 

Our office is currently closed to clients and visitors in order to comply with best practices for
minimizing the spread of COVID-19.  KGE is committed to serving our clients and will continue to
operate during this period, but all of our attorneys and staff are working remotely and there may be
a delay in responses.  The best way to contact us is by e-mail.  Please copy Diana and Jackie on
emails at diana@kgelegal.com and jackie@kgelegal.com.

 

Sent from Mail for Windows 10

 

From: David Merrill 
Sent: Wednesday, November 18, 2020 11:24 AM 
To: David Ochoa; Karen Hanks 
Subject: Marchai, B.T. v. Perez (Case No. A-13-689461-C): Order Denying Wyeth Ranch Community Association's
Motion for Summary Judgment

 

David and Karen,

 

I have attached a draft of the Order Denying Wyeth Ranch Community Association's Motion for Summary Judgment.
Please advise as soon as possible if you have any suggested revisions. If I do not hear from you, I will submit to the Court
on Friday. Thank you.
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--

 

 

David J. Merrill

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150

Las Vegas, Nevada  89145

Office:  (702) 566-1935

Mobile:  (702) 577-0268

Fax:  (702) 993-8841
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