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RETURN OF SERVICE

State of Nevada . County of Clark Electronically Fil SYSTRICT Court

Case Number: A-13-689461-C 11/01/2013 09:40:02 AM

Plaintiff: :
MARCHAI B.T., A BANK TRUST m 3 W

VS.
Defendant:

CRISTELA PEREZ, AN INDIVIDUAL; SFR INVESTMENTS POOL 1,LLC,
A LIMITED LIABILITY COMPANY; U.S. BANK NATIONAL
ASSOCIATION, N.D., A NATIONAL ASSOCIATION; DOES 1 THROUGH
10, INCLUSIVE, AND ROES 1 THROUGH 10, INCLUSIVE

CLERK OF THE COURT

For:

Les Zieve

LAW OFFICES OF LES ZIEVE

3763 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89189

Received these papers on the 10th day of October, 2013 at 1:38 pm to be served on SFR INVESTMENTS POOL1,
LLC C/O PARACORP INCORPORATED AS REGISTERED AGENT, 318 N. CARSON ST. #208, CARSON CITY,

NV B3701.
|, Frank Cleveland, do hereby affirm that on the 24st day of October, 2013 at 2:49 pm, I:

served a CORPORATION by delivering a true copy of the SUMMONS; CIVIL CASE COVER SHEET;
COMPLAINT; NOTICE OF PENDENCY OF AGTION with the date and hour of service endorsed thereon by me,
to: MICHELE CALKINS as AUTHORIZED REPRESENTATIVE for SFR INVESTMENTS POOL1, LLC, at the
address of: 318 N. CARSON ST. #208, CARSON CITY, NV 89701, Individual is a person of suitable age and
discretion at the above address, which is the address of the register agent as shown on the current certificate of

designation filed with the Secretarty of State.

Description of Person Served: Age: 50, Sex: F; Race/Skin Color: CAUCASIAN, Height: 5'8, Weight: 170, Hair:
BROWN, Glasses: N

ENDABTIE a A




RETURN OF SERVICE for A-13-689461-C

t declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and correct. [ do
hereby affirm, | am a citizen of the United States, over the age of 18 and not a party to nor interested in the

proceedings in this case.

“Frank Cleveland

Our Job Serial Number: ZAN-2013005235
Ref: 888000604

Copyright © 1692-2011 Database Servicss, Inc. - Process Server's Toolook VE.50
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Affidavit of Service (personal or corporate) Page 1 of 1

Electronically Filed
11/07/2013 09:06:13 AM

L)

IN THE DISTRICT COURT, EIGHTH JUDICIAL DISTRICT, CLARK COUNTY, NE’MEDA t E g

MARCHAI B.T., A BANK TRUST ~ Hearing Date:
: CLERK OF THE COURT

Piairtifi/Pesitioner CASE NO:

© A-13-689461-C

¥S.

AFFIDAVIT OF SERVICE OF:

NOTICE CF PENDENCY OF ACTION; CIVIL
CRISTELA PEREZ, AN INDIVIDUAL; SFR COVER SHEET; COMPLAINT FOR JUDICIAL
INVESTMENTS POOL 1, LLC, A LIMITED FORECLOSURE OF DEED OF TRUST; EXHIBITS;
LIABILITY COMPANY; U.S. BANK NATIONAL AFFIDAVIT OF SERVICE: SUMMONS - CIViL
ASSOCIATION, N.D., A NATIONAL
ASSOCIATION;

Defendant/Respondent

The undersigned, being first duly sworn, on oath deposes and says: That s{he) is now and at all times
herein menticned was a citizen of the United States, over the age of eighteen, not an officer of a
plaintiff corporation, not a party to nor interested in the above entitied action, has the authority to
serve pleadings in the State named below, and is competent to be a witness therein.

On the 4th day of November, 2013, at 11:10 AM, at the address of US Bank Service Center, 4325
17TH Avenue SW, FARGO, Cass County, ND 58103: this affiant served the above described
documents upon U.S. BANK NATIONAL ASSOCIATION N.D. by then and there personally
delivering 1 true and correct copy(ies) thereof, by then presenting to and leaving the same with Amy
Bachmeier, VIGE PRESIDENT, REGISTERED AGENT, A white female approx. 40-45 years of
age 5'6"-5'8" in height weighing 160-180 ibs with blonde hair and glasses.

No Information was provided or discovered that indicates that the subjects served are members of the

U.S miltary.

/. ,
DATED t%f _/2,67/ 20/3
Markz{;heri, Cass, ND /
SUBSCRIBED AND SWORN to before me this _ 7 day of /%7/ 20lS
NOTQ‘R\‘ PUBLIC in and for the State of North Dakota gron
Residing at: ; S TR
My Commission Expires: __ 3-zo - /0 i m"&i’&“"nﬁ;

x e March 2% 2018

FOR: Zieve, Les Law Offices ORIGINAL AFFIDAVIT OF Tracking #: 30078120 SEA FIL

REF. saanousce AN

http:/felassic.abclegal.com/psr/proofs/perlbus netary.asp?ord=30078120&pri=17&tt=Aff... 11/4/2013
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IN THE DISTRICT COURT, EIGHTH JUDICIAL DISTRICT, CLARK COUNTY, NEVADA

FILED

MARCHAI B.T., A BANK TRUST Hearing Date:
PlaintififPetiti CASE NO: NOV
AN etioner | A-13-680461-C 12 208

Vs, .

AFFIDAVIT OF SERVICE OF: ﬁ%i-éﬁm‘_

NOTICE OF PENDENCY OF ACTION; PF COURT
CRISTELA PEREZ, AN INDIVIDUAL; SFR COVER SHEET; COMPLAINT FOR JUDICIAL
INVESTMENTS POOL 1, LLC, A LIMITED FORECLOSURE OF DEED OF TRUST; EXHIBITS;
LIABILITY COMPANY; U.S. BANK NATIONAL AFFIDAVIT OF SERVICE; SUMMONS - CIVIL
ASSOCIATION, N.D., A NATIONAL
ASSOCIATION;

Defendant/Respondent

The undersigned, being first duly sworn, on oath deposes and says: That s(he) is now and at all times
herein mentioned was a citizen of the United States, over the age of eighteen, not an officer of a
plaintiff corporation, not a party to nor interested in the above entitled action, has the authority to

serve pleadings in the State named below, and is competent to be a witness therein.

On the 4th day of November, 2013, at 11:10 AM, at the address of US Bank Service Center, 4325
17TH Avenue SW, FARGO, Cass County, ND 58103; this affiant served the above described
documents upon U.S. BANK NATIONAL ASSOCIATION N.D. by then and there personally
delivering 1 true and correct copy(ies) thereof, by then presenting to and leaving the same with Amy
Bachmeier, VICE PRESIDENT, REGISTERED AGENT, A white female approx. 40-45 years of
age 5'6"-5'8" in height weighing 160-180 Ibs with blonde hair and glasses.

No information was provided or discovered that indicates that the subjects served are members of the
U.S. military.

ontentis S sayet MOV 20/3

Mark A Mazaheri, Cass, ND

<

SUBSC%ND SWORN to before me this __/ day of /VJ /, , 20 §

(

NOT 'Y PUBLIC in and for the State of North Dako
Residing at. .
My Commission Expires. __3-z5-/0 i

1""%

FOR: Zieve, Les Law Offices ORIGINAL AFFIDAVIT OF Tracking #: 30078120 SEA FIL
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AFFT,

| ~ rioward Kim & Associates, Attorneys at Law

Diana S. Cline, Esq.
1055 Whitney Ranch Dr., Suite 110

Henderson, NV 89014
State Bar No.: 10580

Attorney(s) for: Plaintiff(s)

Electronically Filed
12/19/2013 01:42:22 PM

A b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-13-689461-C

Dept. No.: XXVI
Marchai B.T., a Bank Trust Date:
vs Plaintiff(s) Time:
Cristela Perez, an individual; et al
Defendant(s)

AFFIDAVIT OF SERVICE

Jack R. Latham, Jr., being duly sworn deposes and says: That at all times herein affiant was and is a citizen of the

United States, over 18 years of age and not a party to or interested in the proceeding in which this affidavit is made.

The affiant received 1 copy(les) of the —Summons; Notice of Lis Pendens ; Answer, Counterclaim, and
Cross claim; Initial Appearance Fee Disclosure (NRS Chapter 19) on the 10th day of December, 2013 and

served the same on the 11th day of December, 2013 at 2:06 pm by serving the Defendant(s), LS. Bank
National Association, N.D., a national association_ by personally delivering and leaving a copy at Corporate
Office, 425 Walnut Street, Cincinnati, OH 45202 with Jessica Hopkins as Banker an agent lawfully designated

by statute to accept service of process.

CELINE M. ESTILL
NOTARY PUBLIC
STATE OF OHIO

Recorded in
Clermont County
My Comm. Exp. 7/11/15

IESSIAILL I

, County Of“MJN

State of &) 7
SUBSCRIBED AND SWORN to before me on this

2 day OfQjAza 2073
e s g

Kiotary Public

el Y

\ Affiant: Jack R. Latham, Ji-

WorkOrderNo 1310946
HI IREEIER NN O I
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AFFT
Howard Kim & Associates, Attorneys at Law

Electronically Filed
12/27/2013 01:04:39 PM

Diana S. Cline, Esq.
1055 Whitney Ranch Dr., Suite 110

Henderson, NV 89014
State Bar No.: 10580

Attorney(s) for: Counterclaimant/Cross-Claimant

i b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-13-689461-C

Dept. No.: XXVI
Marchai B.T., a Bank Trust Date:
vs Plaintiff(s) Time:

Cristela Perez, an indivi’dual, et al.
Defendant(s)

AFFIDAVIT OF SERVICE

I, Lana Paige, being duly sworn deposes and says: That at all times herein affiant was and is a citizen of the United
States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #5604, and not a
party to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of the:
Summons;_ Nofice of Lis Pendens_; Answer, Counterclaim, and_Cross_Claim; Initial Appearance Fee
Disclosure_(NRS_Chapter_19) on the 13th day of December, 2013 and served the same on the 23rd day of
December, 2013 at 10:00 am by serving to Defendant, Cristela Perez, an.individual by personally delivering and
leaving a copy with Bob, Boyvfriend (White, Male, Brown Hair.age 35, 230_lbs., 6°2”), a person of suitable age and
discretion residing at the Defendant’s usual place of abode located at 7107 Saddle Back Dr.,

Las Vegas, NV 89166.

State of Nevada, County of _Clark
SUBSCRIBED AND SWORN to before me on this

e [ gl

23rd day of December 2013 Affiant 4 ana Paige #: R-067806
NOTARY PUBLIC . )
, STATE OF NEMAc Legal Process Service  License # 604

D. WATTS

WorkOrderNo 1310947
LERT T A LR R L gl

Appt. No. 10-2737-1
/" My Appt. Expires Aug. 17, 2014
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State of Nevady County of Clark DISTRICT Qo

Case Numiber, &-13-682461-C Electronically Filed
) 03/11/2014 12:57:18 PM
Flaintiff;
MARCHAI BT, A BANK TRUST .
ve. % » W
Defandant.
CRISTELA PEREZ, AN INDIVIDUAL; SFR INVESTMENTS POOL 1, LLG, CLERK OF THE COURT
A LHRITED LIABILITY COMPANY; U.S, BANK NATIONAL
ASSQCIATION, N.D., A NATIONAL ASSQCIATION; DOES 1 THROUGH
10, INCLUSIVE, AND ROES 1 THROUGH 10, INCLUSIVE

For

Las Zieve

LAW OFFICES OF LES ZIEVE

3758 Howard Hughes Parkway, Sulte 200
Las Vegas, NV 89162

Feoeivad these papers on the Bth day of March, 2014 at 7:30 pm to be served on CRISTRLA PEREZ, 7187
SADDLE BACK PEAK 8T, LAS VEGAS, NV 88168

§, Tad Wright NV # R-000988, do hereby sffirns that on the Tih day of March, 2014 2 7:48 pm, &

SUBSTITUTE sarved by delivering a true copy of the SUMMONS; CIVIL CASE COVER SHEET; COMPLAINT,
NQTICE OF PENRENCY OF ACTION with the date and hour.of service endorsed theraon by me, 0! ROBERT
ROSE g3 HUBBAKD at the addrass of 7107 SADDLE BACK PEAK 8T., LAB VEGAS, NV 89188, the wihin
named persoit’s usual place of Abode, who resides therein, whao is eighteen {18) years of age or older and
irformed said person of the contents therein, in compliance with state statules.

Military Status: Based upon inquiry of parly served, Defendant is not in the military service of the United Slates of
Amarica.

farital Status; Basad upon ihgudry of parly served, Defendant is martiad,

{issoription of Person Served: Age: 45, Sex: M, Race/Skin Color: CAUCASIAN, Helght: §'1, Waeight: 185, Hain
BLACK, Glasses N

NIRRT



RETURN OF SERVIGE for A-13:5808481-0C

| declare under panally of perjury under the law of the State of Nevada that the foregoing is tfrus and corvsat, o
hersby affiorn, | am & cilizan of the United States, over the-age of 18 and not & parly to noy interested i the
proceedings in this casa.

/
£ &

Teod Wright NV & R-@ﬁﬁ%}«’

Sur Job Serial Mumbern ZAN-2014000884
Ref: 888000804

Clopyright & 1892-2011 Diatabase Sevicss, (e - Process Server's Tooliox V8.8n
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DAO CLERK OF THE COURT
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI B.T.,

Plaintiff,

US.

CRISTELA PEREZ; SFR INVESTMENTS POOL 1, LLC;
U.S. BANK NATIONAL ASSOCIATION, N.D.; Dogs I | Case No. A-13-689461-C
through X; and ROE CORPORATIONS 1 through 10, ,
inclusive, Dep’t No. VII

Defendants.
And all related actions.

DECISION AND ORDER

This case arises from a homeowners’ association’s (HOA) non-judicial foreclosure
sale of residential real property located at 7119 Wolf Rivers Avenue in Las Vegas, Nevada.
Now before the Court are Defendant SFR Investments Pool 1 (“SFR”) and Plaintiff
Marchai’s Motions for Summary Judgment and SFR’s Motion to Strike. These matters
came before the Court on February 16, 2015. The Court denies SFR and Marchai’s Motions
for Summary Judgment and SFR’s Motion to Strike.

I. Factual Background

The residential property in this case, the Wolf Rivers property, is subject to the terms
of the Wyeth Ranch Community Association’s (“the HOA”) Declaration of Covenants,
Conditions and Restrictions (CC&Rs). In 2004, Cristela Perez entered into two loan
agreements with Countrywide Home Loans in order to purchase the property. The loans

were secured by two deeds of trust on the Wolf Rivers property. Perez refinanced these two
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loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust
against the property on November 9, 2005.
A. First Notice of Delinquent Assessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,
2008. At that time, the HOA collected $140.00 per month in association dues. At the
beginning of 2009, the HOA increased its monthly dues to $152.50. The HOA recorded a
Notice of Default and Election to Sell on January 7, 2009. The HOA recorded a Notice of
Trustee’s Sale on January 14, 2010. In 2010, the HOA increased its monthly dues to
$159.50.

On February 3, 2010, the HOA sent a demand letter to Perez. On February 12, 2010,
Perez paid the HOA $900.00. On April 13, 2010, the HOA proposed a payment plan to
Perez. On May 11, 2010, Perez paid the HOA $300.00. Perez failed, however to comply
with the payment plan.

On July 13, 2010, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default
and Election to Sell to Perez. Perez paid the HOA $645.00 between August 2 and
November 30, 2010. The HOA recorded a Rescission of Notice of Sale on March 9, 2011.
Perez paid the HOA $160.00 on March 10, 2011.

On March 29, 2011, the HOA recorded a second Notice of Sale. On July 27, 2011, the
HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,
2011, Perez paid the HOA $165.00.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2011, the HOA recorded a second Notice of Delinquent
Assessment lien. The HOA recorded a Notice of Default and Election to Sell on February
28, 2012. Perez paid the HOA $760.00 between March 19 and July 26, 2012. CMG
Mortgage assigned its deed of trust to CitiMortgage in May of 2012. CitiMortgage assigned
the deed to U.S. Bank in July of 2012. The HOA recorded a Notice of Trustee’s Sale on

October 31, 2012. Perez paid the HOA $300.00 on November 13, 2012.
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In March of 2013, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.
Bank nor Marchai recorded the transfer of interest for approximately five months. During
this gap, U.S. Bank did not inform Marchai of the HOA’s foreclosure proceedings. The
HOA mailed a Notice of Trustee’s sale to CMG Mortgage, CitiMortgage, and U.S. Bank on
July 29, 2013. Marchai recorded its interest in the Wolf Rivers property on August 12,
2013. Marchai’s loan servicer received notice of the trustee’s sale on August 27, 2013, the
day before the sale was scheduled to take place. The servicer contacted the HOA’s trustee
conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA declined.

Alessi & Koenig as trustee for the HOA conducted a foreclosure sale of the Wolf
Rivers property on August 28, 2013. SFR purchased the property for $21,000.00. SFR
recorded a trustee’s deed upon sale on September 9, 2013 identifying SFR as the grantee

and the HOA as the foreclosing beneficiary. The trustee’s deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.80. As of January 14, 2016, Perez owes
Marchai $489,372.77 based the agreement secured by the deed of trust. Marchai asserts
Perez is now in default on the agreement between Perez and Marchai.
II. Procedural History

On September 30, 2013, Marchai filed a complaint against Perez, SFR, and U.S.
Bank. Marchai seeks to judicially foreclose on the Wolf Rivers property based on Perez’s
breach of the agreement secured by the deed of trust. On November 13, 2013, SFR filed an
answer, counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for

declaratory relief/quiet title and injunctive relief. Specifically, SFR alleges Marchai’s
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interest in the Wolf Rivers property was extinguished by the non-judicial foreclosure of the
HOA'’s super-priority lien established pursuant to NRS Chapter 116. The super-priority lien
brands certain HOA liens as “prior to all other liens and encumbrances,” excluding those
recorded before the applicable CC&Rs. See NRS 116.3116(2)(a)-(b). The Court has entered
defaults against Perez and U.S. Bank in this case.

On July 9, 2014, the Court ordered that the case be stayed pending a ruling from the
Nevada Supreme Court on an HOA foreclosure’s effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408

(Nev. 2014) on September 18, 2014. The Nevada Supreme Court denied a rehearing on
October 16, 2014. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January 14, 2016.
The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA
foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed
oppositions to each other’s motions on February 3 and 4, 2016. The parties filed replies on
February 8 and 9, 2016. SFR’s reply contained a countermotion to strike portions of
Marchai’s motion for summary judgment and opposition. SFR asserts Marchai’s motion
exceeded the appropriate page limit. SFR also argues Marchai’s opposition contains
evidence not properly disclosed in the discovery process.

III. Discussion

A. Motion to Strike

The parties do not dispute that Marchai violated EDCR 2.20(a) by failing to obtain
leave of Court before filing a brief in support of its motion for summary judgment that
exceeded thirty pages. The parties also agree that Marchai’s person most knowledgeable
failed to appear at a properly noticed deposition on December 2, 2015. Marchai asserts that
its failure to request leave of the Court to file an over-length brief was inadvertent. Marchai
argues its failure to provide a person most knowledgeable for deposition was the result of
miscommunication between substituted counsel. The parties have communicated

regarding rescheduling the deposition. SFR argues these irregularities necessitate the
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Court striking the excess pages in Marchai’s motion for summary judgment and certain
declarations submitted in support of Marchai’s opposition to SFR’s motion for summary
judgment.

The Court finds the interests of deciding this motion on its merits outweigh the need
to sanction Marchai for technical violations of Court rules. The Court also finds that SFR
will not be prejudiced by the Court’s decision to deny its motion. The table of contents in
Marchai’s motion for summary judgment uses extremely descriptive headings containing
the factual and legal assertions Marchai makes throughout its motion. Using just these
headings and Marchai’s exhibits, the Court would be able to evaluate Marchai’s arguments.
In addition, though Marchai’s person most knowledgeable failed to attend the scheduled
December 2, 2015 deposition, Marchai has presented an explanation to the Court. The
substitution of counsel created confusion regarding the deposition. This does not excuse
Marchai from presenting its person most knowledgeable at a subsequent deposition, which
the parties are working towards.

Failure to ask for leave, which would have been granted, and to attend one
deposition does not justify the level of sanctions contemplated by SFR’s motion to strike.
The Court and the parties are benefitted by the Court considering all relevant, appropriate
material in rendering a decision. Therefore, the Court denies SFR’s motion to strike.

B. Motions for Summary Judgment

Summary judgment is appropriate “when the pleadings and other evidence on file

demonstrate that no genuine issue as to any material fact remains and that the moving

party is entitled to a judgment as a matter of law.” Wood v. Safeway, Inc., 121 P.3d 1026,
1029 (Nev. 2005) (internal quotation marks and alterations omitted). “If the party moving
for summary judgment will bear the burden of persuasion at trial, that party ‘must present
evidence that would entitle it to a judgment as a matter of law in the absence of contrary
evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d 705, 714 (Nev. 2011) (citing Cuzze v.
Univ. & Cmty. Coll. Sys. of Nev., 172 P.3d 131, 134 (Nev. 2007)). “When requesting

summary judgment, the moving party bears the initial burden of production to
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demonstrate the absence of a genuine issue of material fact. If the moving party meets its
burden, then the nonmoving party bears the burden of production to demonstrate that

there is a genuine issue of material fact. Las Vegas Metro. Police Dep't v. Coregis Ins. Co.,

256 P.3d 958, 961 (Nev. 2011) (internal citations omitted).

Marchai and SFR seek summary judgment on each of their claims. SFR argues the
HOA foreclosure sale extinguished Marchai’s interest in the Wolf Rivers property. Marchai
argues its interest survived the foreclosure sale and is superior to SFR’s interest. To
determine what interests remain on the Wolf Rivers property and the interests’ priority, the
Court must evaluate NRS Chapter 116 and the foreclosure process in this particular case.

1. Retroactive Application of the SFR Decision

Marchai argues the decision in SFR Investments Pool 1 v. U.S. Bank, 334

P.3d 408 (Nev. 2014), reh'g denied (Oct. 16, 2014) should only be applied prospectively.
SFR was decided on September 18, 2014. In the instant case, the foreclosure sale took place
on August 28, 2013.

The Nevada Supreme Court has ruled that:

In determining whether a new rule of law should be limited to
prospective application, courts have considered three factors: (1) “the
decision to be applied nonretroactively must establish a new principle
of law, either by overruling clear past precedent on which litigants may
have relied, or by deciding an issue of first impression whose resolution
was not clearly foreshadowed;” (2) the court must “weigh the merits
and demerits in each case by looking to the prior history of the rule in
question, its purpose and effect, and whether retrospective operation
will further or retard its operation;” and (3) courts consider whether
retroactive application “could produce substantial inequitable results.”

Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994) (quoting
Chevron OQil Co. v. Huson, 404 U.S. 97, 106—07 (1971)).

In the SFR decision, the Nevada Supreme Court noted, “Nevada's state and federal
district courts are divided on whether NRS 116.3116 establishes a true priority lien.” SFR

Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 412 (Nev. 2014), reh'g denied (Oct. 16,

2014). There was no clear past precedent on the issue. The superpriority of HOA liens was
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a matter of first impression for the Nevada Supreme Court, but the resolution was
foreshadowed. The Nevada Supreme Court relied on the language of NRS Chapter 116 and
official comments to the Uniform Common Interest Ownership Act of 1982. 1d. The
language establishing the nature of the superpriority lien was amended in 2009, several
years before the foreclosure sale in this case. The SFR decision also relied on a December
2012 Nevada Real Estate Division advisory opinion holding an HOA could enforce its
superpriority lien through a non-judicial foreclosure. 334 P.3d at 416-417.

In addition, the Court finds that applying the SFR decision to the facts of this case
does not interfere with the prior history of the rule in question and will not produce
substantial inequitable results. NRS 116.3116 was adopted in 1991. The original 1991
language states that an HOA lien is prior to a first security interest on the property “to the
extent of the assessments for common expenses based on the periodic budget adopted by
the association pursuant to section 99 of this act which would have become due in the
absence of acceleration during the 6 months immediately preceding institution of an action
to enforce the lien.” At this point, holders of first deeds of trust were on notice of a potential
priority conflict.

The Court finds that applying SFR to the facts in this case does not implicate any
concerns about retroactive application of a new principle of law. Therefore, in evaluating
the constitutionality and application of NRS Chapter 116, the Court will refer to the decision
in SFR.

2, Constitutionality of NRS Chapter 116

Marchai argues the HOA foreclosure provisions of NRS Chapter 116 are
unconstitutional, which would prevent the HOA sale from extinguishing Marchai’s interest
in the Wolf Rivers property. Specifically, Marchai cites the due process clause, takings
clause, and void for vagueness doctrine.

a. Procedural Requirements of NRS Chapter 116

Nevada Revised Statute Chapter 116 provides the procedural

requirements for homeowners’ associations seeking to secure a lien for unpaid assessments
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and fees. “NRS 116.3116(2)... splits an HOA lien into two pieces, a superpriority piece and a
subpriority piece. The superpriority piece, consisting of the last nine months of unpaid
HOA dues and maintenance and nuisance-abatement charges, is ‘prior to’ a first deed of
trust.” SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 411 (Nev. 2014), reh'g denied
(Oct. 16, 2014). That super-priority portion of the lien was held by the Nevada Supreme
Court to be a true super-priority lien, which will extinguish a first deed of trust if foreclosed
upon pursuant to Chapter 116’s requirements. 1d. at 419. Specifically, “[t]he sale of a unit
pursuant to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the
unit's owner without equity or right of redemption.” NRS 116.31166(3); see also SFR v. U.S.

Bank, 334 P.3d at 412.

For an HOA foreclosure sale to be valid, Chapter 116 requires the foreclosing HOA
and its agent comply with several requirements related to notifying interested parties,
including junior lienholders, of the impending foreclosure sale. To initiate foreclosure
under Chapter 116, a Nevada HOA must first notify the owner of the delinquent
assessments. See NRS 116.31162(1)(a). If the owner does not pay within thirty days, the
HOA must then provide the owner a notice of default and election to sell. See NRS
116.31162(1)(b).

After recording the notice of default and election to sell, Chapter 116 requires the
HOA to mail a copy of the notice of default and election to sell to “[e]ach person who has
requested notice pursuant to NRS 107.090 or 116.31168.” NRS 116.31163(1). At closer look,
this provision of Chapter 116 requires the HOA to mail the notice of default to “[eJach
person who has recorded a request for a copy of the notice” and “[e]ach other person with
an interest whose interest or claimed interest is subordinate to the [association’s lien].”
NRS 107.090(2)-(4) (reading NRS 107.090 and 116.31168 together, “deed of trust” has been
replaced with “association’s lien”); see NRS 116.31168(1) (“NRS 107.090 appl[ies] to the
foreclosure of an association's lien as if a deed of trust were being foreclosed”). In addition
to noticing those interested persons, Chapter 116 requires the HOA to mail notice to “[a]ny

holder of a recorded security interest encumbering the unit's owner's interest who has

8
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notified the association, 30 days before the recordation of the notice of default, of the
existence of the security interest.” NRS 116.31163(2); see NRS 111.320 (“record[ing]...
must from the time of filing... impart notice to all persons of the contents thereof”); see

also First Nat. Bank v. Meyers, 161 P. 929, 931 (Nev. 1916) (“One need but revert to the fact

that recordation is for the purpose of giving notice to the world”). In sum, a foreclosing
HOA must mail the notice of default and election to sell to (1) persons who have recorded a
request for notice, (2) persons holding or claiming a subordinate interest, and (3) holders of
security interests recorded at least 30 days before notice of default.

Then, if the lien has not been paid off within 9o days, the HOA may continue with
the foreclosure process. See NRS 116.31162(1)(c). The HOA must next mail a notice of sale
to all those who were entitled to receive the prior notice of default and election to sell, as
well as the holder of a recorded security interest if the security interest holder “has notified
the association, before the mailing of the notice of sale of the existence of the security
interest.” See NRS 116.311635(1)(a)(1), (b)(2). As this Court interprets the “notified-the-
association” provision, this additional notice requirement simply means the HOA must
mail the notice of sale to any holder of a security interest who has recorded its interest prior
to the mailing of the notice of sale.

b. Due Process Clause
Marchai alleges NRS 116.3116 is unconstitutional because Chapter 116’s
express notice provisions do not require HOAs to provide mandatory notice to lenders of an
impending non-judicial foreclosure; rather, Chapter 116 requires lenders to request notice
in advance of foreclosure in order to receive notice of foreclosure. Marchai argues Chapter
116’s notice provisions, on their face, fail to meet the notice requirements of the due process
clause and therefore render Chapter 116’s non-judicial foreclosure scheme unconstitutional
on its face.
i. Constitutional Notice Requirement
“[P]rior to an action which will affect an interest in life, liberty,

or property protected by the Due Process Clause of the Fourteenth Amendment, a State
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must provide ‘notice reasonably calculated, under all circumstances, to apprise interested
parties of the pendency of the action and afford them an opportunity to present their
objections.”” Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 795 (1983) (holding
statutory notice requirements posting and publishing announcement of pending tax sale
did not meet requirements of the Due Process Clause of the Fourteenth Amendment)

(quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). “In

Mennonite, the Supreme Court applied this principle and found that mere constructive

notice afforded inadequate due process to a readily ascertainable mortgage holder.” Cont’l

Ins. Co. v. Moseley, 683 P.2d 20, 21 (Nev. 1984). The Court held that personal service or

mailed notice is required: “Notice by mail or other means as certain to ensure actual notice
is a minimum constitutional precondition to a proceeding which will adversely affect the
liberty or property interests of any party, whether unlettered or well versed in commercial
practice, if its name and address are reasonably ascertainable.” Mennonite, 462 U.S. at
800 (emphasis in original).

Under NRS 116.31162, HOAs are required to give actual notice of their impending
lien foreclosures to record owners of the property at issue. Although Chapter 116 requires
actual notice be given to the property owner, the United States Supreme Court has long
held, “[n]otice to the property owner, who is not in privity with his creditor and who has
failed to take steps necessary to preserve his own property interest, also cannot be expected
to lead to actual notice to the mortgagee.” Mennonite, 462 U.S. at 799. The question here
becomes, does Chapter 116 provide mortgage holders actual notice — “notice mailed to the

mortgagee's last known available address, or by personal service.” See Mennonite, 462 U.S.

at 798.

Marchai argues Nevada law shifts the burden of giving notice to the mortgagee
because associations need only give actual notice to a lienholder “who has notified the
association, 30 days before the recordation of the notice of default, of the existence of [its]
security interest.” NRS 116.31163(2). Statutory provisions that require a party to give

notice in order to get notice are often referred to as “opt-in” or “request-notice” provisions.

10
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In Small Engine Shop, Inc. v. Cascio, the Fifth Circuit Court of Appeals held that
Louisiana’s “request-notice” statute “prospectively shift[ed] the entire burden of ensuring
adequate notice to an interested property owner regardless of the circumstances.” 878 F.2d
883, 884 (5th Cir. 1989). Such a shift in the burden of ensuring adequate notice, the Small
Engine Court held, does not afford a defaulting property owner facing foreclosure adequate
notice under Mennonite and therefore violates the Due Process Clause. Id. at 890; see also
USX Corp. v. Champlin, 992 F.2d 1380, 1385 (5th Cir. 1993) (“[second mortgagee]’s
interest, even though terminable by foreclosure of the superior loan was sufficient to trigger
due process”). For that reason, the court held the “request-notice” statute only serves to
supplement the preexisting notice scheme, to allow creditors who are not otherwise
reasonably ascertainable to become ascertainable. Small Engine, 878 F.2d at 892-3.

Chapter 116, if read in a vacuum, could lead to the erroneous interpretation that a
mortgage holder is only entitled to receive notice of a homeowners’ association’s impending
foreclosure if that mortgage holder requests such notice from the association; however, this
reading would ignore the well-established cannon of statutory interpretation—
constitutional avoidance. “It is elementary when the constitutionality of a statute is
assailed, if the statute be reasonably susceptible of two interpretations, by one of which it
would be unconstitutional and by the other valid, it is our plain duty to adopt that

construction which will save the statute from constitutional infirmity.” U S ex rel Attorney

Gen. v. Delaware & Hudson Co, 213 U.S. 366 (1909); see also State v. Curler, 67 P. 1075,

1076 (Nev. 1902) (“it is a well—established rule of this and other courts that constitutional
questions will never be passed upon, except when absolutely necessary to properly dispose
of the particular case”).

The reading of Chapter 116’s notice requirements in a way to be constitutionally valid
requires that a foreclosing homeowners’ association must provide notice to the following
parties:

(1) Any interested person who has recorded a request for notice with the proper

county recorder must be mailed copies of the notice of default and election to sell and the

11
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notice of sale. See NRS 116.31163(1) (notice of default must be given to “[e]ach person who
has requested notice pursuant to NRS 107.090 or 116.31168”), NRS 107.090(2) (a “request
for a copy of the notice of default or of sale” must be “record[ed] in the office of the county
recorder of the county in which any part of the real property is situated”), and NRS
116.31168(1) (‘The request must identify the lien by stating the names of the unit's owner
and the common-interest community.”); see also NRS 116.311635(1)(b)(1) (notice of sale
must be mailed to all persons entitled to receive a copy of the notice of default). This
request-notice provision exists to allow interested parties who are not otherwise
ascertainable an opportunity to receive notice and protect their interest.

(2) Any other person holding or claiming an interest subordinate to the association’s
lien must be mailed copies of the notice of default and election to sell and the notice of sale.

See NRS 116.31163(1) and .311635(1)(b)(1), supra; see also NRS 116.31168(1) (incorporating

requirements of NRS 107.090 to HOA foreclosures) and NRS 107.090(3)(b) (notice must
be mailed to “[e]ach other person with an interest whose interest or claimed interest is
subordinate to the [association’s lien].”). This catch-all provision exists to provide notice to
any other interested party whose identity is reasonably ascertainable.

(3) Any holders of a recorded security interest that encumbers the homeowner’s
interest must be mailed copies of (a) the notice of default and election to sell, if the security
interest was recorded at least 30 days before notice of default was recorded, and (b) the
notice of sale, if the security interest was recorded prior to the mailing of the notice of sale.
See NRS 116.31163(2), supra, and NRS 116.311635(1)(b)(2) (HOA must mail notice of sale
to security interest holder that “has notified the association, before the mailing of the notice

of sale of the existence of the security interest.”); see also NRS 111.320, supra, and First Nat.

Bank v. Meyers, 161 P. at 931 (recording of the security interest gives notice to the world of

that interest).
This actual notice provision explicitly requires the foreclosing homeowners’
association to provide notice to mortgage holders that have timely recorded interest in the

subject property. Therefore, Marchai’s facial challenge of Chapter 116’s notice

12
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requirements fails because the provisions of Chapter 116 read as a whole and in conjunction
with well-established related law ensures mortgage holders and other interested parties
receive actual notice of a homeowners’ association’s impending non-judicial foreclosure
sale.
b.  State Action Requirement

Although Chapter 116, on its face, provides for notice firmly grounded
within the boundaries of the Due Process Clause of the Fourteenth Amendment, the Court
questions whether the mandates of the Due Process Clause are in fact triggered. Marchai
must identify some “state action” that runs afoul of the Fourteenth Amendment. See Lugar
v. Edmondson Qil Co., 457 U.S. 922, 930 (1982) (“the Due Process Clause protects
individuals only from governmental and not from private action, plaintiffs had to
demonstrate that the sale of their goods was accomplished by state action”); see also
S.0.C., Inc. v. Mirage Casino-Hotel, 23 P.3d 243, 247 (Nev. 2001) (“The general rule is that
the Constitution does not apply to private conduct.”). “Embedded in our Fourteenth
Amendment jurisprudence is a dichotomy between state action, which is subject to scrutiny
under the Amendment’'s Due Process Clause, and private conduct, against which the
Amendment affords no shield, no matter how unfair that conduct may be.” Nat'l Collegiate
Athletic Ass'n v. Tarkanian, 488 U.S. 179, 191 (1988) (holding state university’s imposition
of sanctions against legendary basketball coach Jerry Tarkanian in furtherance of the
NCAA’s rules and recommendations did not transform NCAA'’s private conduct into state
action).

In analyzing the state-action issue where a private party’s decisive conduct has
caused harm to another private party, the question becomes “whether the State was
sufficiently involved to treat that decisive conduct as state action.” Tarkanian, 488 U.S. at
192. In general, the State’s involvement may transform private conduct into state action
when the State delegates its authority to the private actor; the State knowingly accepts
benefits derived from unconstitutional behavior; or when the State creates the legal

framework governing the private conduct. Id. (citing for each proposition, respectively,
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West v. Atkins, 487 U.S. 42 (1988); Burton v. Wilmington Parking Authority, 365 U.S. 715,
722 (1961); and North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975)

(holding state’s garnishment statute, which permitted writ of garnishment to be issued in
pending actions by court clerk, denied due process of law)).

The conduct at issue in this case, a non-judicial foreclosure authorized by Nevada
law, centers the state-action analysis on the Nevada’s creation of the legal framework
governing HOA non-judicial foreclosure actions. The inquiry here turns on whether the
Nevada Legislature’s enactment of the legal framework governing non-judicial foreclosure
of homeowners’ association liens constitutes sufficient state action to trigger the due
process protections of the Fourteenth Amendment for mortgage holders. This Court finds
it is not.

The “State is responsible for the... act of a private party when the State, by its law,
has compelled the act.” Adickesv.S. H. Kress & Co., 398 U.S. 144, 170 (1970). However,

a State's mere acquiescence in a private action does not convert that action into that of the

State. See Flagg Bros. v. Brooks, 436 U.S. 149, 164 (1978).

In Flagg Bros. v. Brooks, Ms. Brooks had fallen on hard times, faced eviction, and
was forced by circumstance to place her belongings in storage. Ms. Books filed a lawsuit
against the storage company, Flagg Brothers, alleging a violation of her Fourteenth
Amendment rights. Specifically, the issue centered on Flagg Brothers’s threat to sell Ms.
Brooks’s belongings pursuant to New York Uniform Commercial Code unless she paid her
storage fee. Id., 436 U.S. at 153. Ms. Brooks argued that “Flagg Brothers' proposed action
fwa]s properly attributable to the State because the State ha[d] authorized and encouraged
it in enacting [the statutory framework authorizing the sale of her property to satisfy the
storage lien].” Id., 436 U.S. at 164. The Court held that the state statute, together with
private action conforming to the statute, was insufficient to establish state action,
reasoning:

Here, the State of New York has not compelled the sale of a
bailor's goods, but has merely announced the circumstances
under which its courts will not interfere with a private sale.

14




LINDA MARIE BELL
DISTRICT JUDGE
DEPARTMENT VII

O 00 9 & bW e

[ T S - —t
©c & o9 & h & & 0 E ©

21
22
23
24
25
26
27
28

Indeed, the crux of respondents’ complaint is not that the State
has acted, but that it has refused to act. This statutory refusal to
act is no different in principle from an ordinary statute of
limitations whereby the State declines to provide a remedy for
private deprivations of property after the passage of a given
period of time.

Flagg Bros., 436 U.S. at 166 (emphasis in original).

Here, the State of Nevada, by enacting the provisions of Chapter 116, has merely
announced the requirements a homeowners’ association must fulfill to legally foreclose on a
lien; the State of Nevada has not compelled homeowners’ associations to act. Like the State
of New York in Flagg Bros., here the State of Nevada has announced circumstances in
which it will not interfere with the foreclosure of homeowners’ association liens. Therefore,
because the State of Nevada has merely acquiesced to, and not compelled, the non-judicial
foreclosure of homeowners’ association liens, this Court finds state action does not exist in
this situation sufficient to implicate the protections of the due process clause.

Marchai cannot show that legislative enactment of Chapter 116 is a due process
violation. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

b. Taking Clause

Marchai argues that NRS Chapter 116 effects a regulatory taking. The
Fifth Amendment to the United States Constitution prohibits “private property be[ing]
taken for public use without just compensation.” U.S. Const. amend. V. Article One of the
Nevada Constitution correspondingly provides that “[p]rivate property shall not be taken
for public use without just compensation having been first made, or secured.” Nev. Const.
art. I, § 8(6). The Nevada Supreme Court clarified regulatory taking jurisprudence as
follows: “a per se regulatory taking occurs when a public agency seeking to acquire property
for a public use... fails to follow the [statutory eminent domain] procedures... and

appropriates or permanently invades private property for public use without first paying

just compensation.” See McCarran Int'l Airport v. Sisolak, 137 P.3d 1110, 1127 (Nev. 2006).

“In deciding whether a particular governmental action has effected a taking, this Court

15
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focuses... both on the character of the action and on the nature and extent of the
interference with rights in the parcel as a whole.” Tahoe-Sierra Pres. Council, Inc. v.

Tahoe Reg'l Planning Agency, 535 U.S. 302, 327 (2002) (quoting San Diego Gas & Elec.
Co. v. San Diego, 450 U.S. 621, 636 (1981)).

The Nevada Legislature’s enactment of the statutory framework encompassing HOA
liens and non-judicial foreclosures does not rise to the level of a government taking for a
public purpose. The enactment of the statutory framework alone is insufficient government
action to establish such a taking. The character of the legislative action is simply to create a
legal framework for private conduct to operate within, and because the foreclosure action is
non-judicial, the nature of the government interference in private property is minimal,
possibly even non-existent. In fact, one of the many complaints about Chapter 116’s
framework, is the prescription that HOA liens may be foreclosed upon without government
intervention or judicial approval. That being so, the foreclosure of an HOA lien is not an
action of the government, but instead is that of a private party — the HOA and its
foreclosure agent.

In SFR v. U.S. Bank, the Court found the private interest at stake here was “essential

for common-interest communities,” stating, “Otherwise, when a homeowner walks away
from the property and the first deed of trust holder delays foreclosure, the HOA has to
‘either increase the assessment burden on the remaining unit/parcel owners or reduce the
services the association provides (e.g., by deferring maintenance on common amenities).”
SFR v. U.S. Bank, 334 P.3d 408, 414 (Nev. 2014), reh'g denied (Oct. 16, 2014) (quoting
Uniform Law Commission’s Joint Editorial Board for Uniform Real Property Acts, The Six—
Month “Limited Priority Lien” for Association Fees Under the Uniform Common Interest
Ownership Act, at 5-6). The Court noted that the true super-priority lien was created “[t]o

avoid having the community subsidize first security holders who delay foreclosure, whether
strategically or for some other reason.” Id. A homeowners’ association is a private entity
that serves an exclusively private interest; therefore, any taking that occurs as a result of a

foreclosure of an HOA lien is a private action to benefit a private interest.
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Marchai cannot show that legislative enactment of Chapter 116 is a government
taking by regulation or that a private foreclosure of an HOA lien serves to further a public
purpose. Therefore, the Court denies Marchai’s motion for summary judgment on this
ground.

c. Void for Vagueness Doctrine

Marchai argues NRS Chapter 116 is unconstitutionally vague. Nevada’s
two-factor test for vagueness examines whether the statute, “(1) fails to provide notice
sufficient to enable persons of ordinary intelligence to understand what conduct is
prohibited and (2) lacks specific standards, thereby encouraging, authorizing, or even
failing to prevent arbitrary and discriminatory enforcement.” Flamingo Paradise Gaming,
LLC v. Chanos, 217 P.3d 546, 553-54 (Nev. 2009) (quoting Silvar v. Eighth Judicial Dist.
Court ex rel. County of Clark, 129 P.3d 682, 684-85 (Nev. 2006). “A statute which does not

impinge on First Amendment freedoms... may be stricken as unconstitutionally vague only
if it is found to be so in all its applications. Additionally, the standard of review is less strict
under a challenge for vagueness where the review is directed at economic regulations.”

State v. Rosenthal, 819 P.2d 1296, 1300 (Nev. 1991). “Enough clarity to defeat a vagueness

challenge may be supplied by judicial gloss on an otherwise uncertain statute, by giving a
statute's words their well settled and ordinarily understood meaning, and by looking to the
common law definitions of the related term or offense.” Busefink v. State, 286 P.3d 599,
605 (Nev. 2012) {quoting Holder v. Humanitarian Law Project, 130 S.Ct. 2705, 2718
(2010)).

For the purposes of this Order, the Court will not dispute Marchai’s assertion that
NRS Chapter 116 is inartfully drafted; however, this is not enough for the Court to refuse to
apply NRS Chapter 116. See Fairbanks v. Pavlikowski, 423 P.2d 401, 404 (Nev. 1967). The

Court finds that NRS Chapter 116 is not unconstitutionally vague. As previously discussed
in the Court’s decision to apply the decision of SFR in this case, Chapter 116’s original 1991
language put holders of first deeds of trust on notice of a potential priority conflict. Though

there were conflicting interpretations of Chapter 116 prior to the SFR decision, judicial
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enforcement was not arbitrary or discriminatory. The decision in SFR has clarified some
ambiguities in the statutes. Because this statute does not infringe on constitutionally
protected rights, as previously discussed, the standard for the Court to find
unconstitutional vagueness is high. The language of Chapter 116 and the SFR decision is
sufficient for this Court to find NRS Chapter 116 is not unconstitutionally vague.

Marchai cannot show that NRS Chapter 116 is unconstitutionally vague. Therefore,
the Court denies Marchai’s motion for summary judgment on this ground.

3. Alleged Issues Prior to Sale

Marchai asserts there are issues with the HOA’s foreclosure process prior to
the foreclosure sale. Marchai argues issues regarding notice and tender prevent the HOA
foreclosure sale from extinguishing Marchai’s deed of trust.

a. Notice

Marchai argues that the HOA failed to comply with several notice
provisions of NRS Chapter 116, including requirements that notices be mailed via first class
mail and notices be mailed to all parties with an interest in the property. SFR argues the
foreclosure deed conclusively establishes that the notice provisions of NRS Chapter 116
were met.

The foreclosure deed’s recitals are conclusive evidence of compliance with the notice
provisions of NRS 116.31162 through 116.31168. NRS 116.31166(2). The deed in this case
states all statutory notices were given. SFR can rely on the deed’s recitals as proof that the
HOA fulfilled the notice provisions of NRS Chapter 116.

The foreclosure deed’s recitals are not unassailable, however. The Nevada Supreme

Court recently held:

The long-standing and broad inherent power of a court to sit in equity
and quiet title, including setting aside a foreclosure sale if the
circumstances support such action, the fact that the recitals made
conclusive by operation of NRS 116.31166 implicate compliance only
with the statutory prerequisites to foreclosure, and the foreign
precedent cited under which equitable relief may still be available in
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the face of conclusive recitals, at least in cases involving fraud, lead us
to the conclusion that the Legislature, through NRS 116.31166's
enactment, did not eliminate the equitable authority of the courts to
consider quiet title actions when an HOA's foreclosure deed contains
conclusive recitals.

Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6 (2016).

Based on the language in Shadow Wood and the Court’s equitable powers, the Court
is not persuaded that sending notices via certified mail as opposed to first class mail would
justify setting aside a foreclosure sale or its effect if the parties actually received notice in a
timely manner. Absent some further showing that notice was not actually received, recitals
in the foreclosure deed are sufficient to establish that the HOA complied with NRS Chapter
116.

Marchai only provides evidence that notice was not received by an interested party
in one case. Marchai asserts it did not receive the notice of trustee’s sale mailed on July 29,
2013. At the time, Marchai had an interest in the Wolf Rivers property; however, Marchai
did not have a recorded interest in the property. Though U.S. Bank transferred its deed of
trust to Marchai in March of 2013, neither party recorded the transfer until August 12,
2013. U.S. Bank did receive the notice of trustee’s sale mailed on July 29, 2013. Marchai’s
failure to receive notice can be attributed to its own actions and the actions of U.S. Bank.
The HOA mailed notices to all parties that it could have known had an interest in the
property.

Marchai failed to show the HOA violated the notice provisions of NRA Chapter 116.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.

b. Tender
Marchai asserts the homeowner tendered the HOA lien’s superpriority
amount prior to the HOA foreclosure sale. Marchai argues this tender causes Marchai’s
deed of trust to survive the HOA foreclosure sale.
The Court is faced with a novel set of facts in this case. The foreclosure process,

from the first notice of delinquent assessment to the actual foreclosure sale, spanned
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almost five years. During this period, Perez, the homeowner, paid the HOA $3,230.00.
This is definitely more than the value of nine months of assessment fees, regardless of
which year’s rate is applied. At the end of the period, however, Perez still owed the HOA
$14,677.80.

The Court must determine whether the homeowner’s payments to an HOA in this
case constitute tender of the superpriority amount. NRS 116.3116(2) states the HOA lien is
prior to first deeds of trust “to the extent of the assessments for common expenses based on
the periodic budget adopted by the association... which would have become due in the
absence of acceleration during the 9 months immediately preceding institution of an action
to enforce the lien...” The statute does not state who can satisfy the superpriority portion of
the lien.

The Court finds the answer relies on the definition of “tender” rather than
distinguishing between homeowners and first deed of trust holders. A party’s tender of the
super-priority amount is sufficient to extinguish the super-priority character of the lien,
leaving only a junior lien. See SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 414
(2014), reh'g denied (Oct. 16, 2014) and Sears v. Classen Garage & Serv. Co., 612 P.2d 293,
295 (Okla. Civ. App. 1980) (“a proper and sufficient tender of payment operates to
discharge a lien”). The common law definition of tender is “an offer of payment that is
coupled either with no conditions or only with conditions upon which the tendering party

has a right to insist.” Fresk v. Kraemer, 99 P.3d 282, 286-7 (Or. 2004); see also 74 Am.

Jur. 2d Tender § 22. Tender is satisfied where there is “an offer to perform a condition or
obligation, coupled with the present ability of immediate performance, so that if it were not
for the refusal of cooperation by the party to whom tender is made, the condition or
obligation would be immediately satisfied.” 15 Williston, A Treatise on the Law of

Contracts, § 1808 (3d. ed. 1972).
In the case of a first deed of trust holder offering to pay the HOA nine months of
assessments, a tender is undoubtedly taking place in order to satisfy the superpriority

amount. The deed of trust holder offers to perform a specific condition that the HOA is
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clearly aware of. In the case of a homeowner paying an HOA, the case is not so clear. The
homeowner has a responsibility to pay the HOA fees every month. Payments to the HOA
could be directed towards old or new monthly fees. The homeowner paying the HOA is not
a clear offer to satisfy the HOA’s superpriority lien amount. It could be an offer to satisfy
the homeowner’s newer debts to the HOA.

The Court finds that further factual development is needed to determine whether
Perez’s payments to the HOA constituted a valid tender. Marchai is careful in its motion for
summary judgment to phrase Perez’s payments to the HOA during the foreclosure process
as continually being in response to the HOA’s notices of delinquent liens and sales. If this
was the intent of Perez, Marchai can make the case that Perez’s payments to the HOA were
designed to satisfy the HOA lien’s superpriority amount. This would potentially protect
Perez, as Marchai would be able to sell the Wolf Rivers property to collect Perez’s debt
rather than directly pursue Perez under the agreement secured by the deed of trust. On the
other hand, SFR could prove Perez was attempting to keep up with her monthly dues and
had no intent of directing her payments towards the HOA’s superpriority amount. The
foreclosure process’s length of time in this case further complicates the issue for both sides.

The Court finds genuine issues of material fact exist on the issue of tender.
Therefore, the Court denies both Marchai and SFR’s motion for summary judgment on this
ground.

4. Alleged Issues With Foreclosure Sale

Marchai asserts there are also issues with the HOA’s foreclosure sale.
Marchai argues issues regarding the wording in the foreclosure deed and commercial
reasonableness prevent the foreclosure sale from extinguishing Marchai’s interest in the
property. SFR argues any issues in the foreclosure process cannot impact SFR’s interest in
the property as a bona fide purchaser.
//
/]
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a.  Alessi & Koenig’s Interest in the Property
Marchai argues SFR actually purchased Alessi & Koenig’s interest in
the Wolf Rivers property rather than the HOA’s interest. Marchai bases its argument on a

sentence in the foreclosure deed:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...
does hereby grant, without warranty expressed or implied to: SFR... all
its right, title and interest in the property...

While the Court agrees this sentence is inartfully drafted, the Court does not agree
that it conclusively establishes that Alessi & Koenig were the grantors at the HOA
foreclosure sale. At most, this sentence creates an ambiguity in the deed. The deed

identifies the HOA as the foreclosing beneficiary. The deed also states:

This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

This ambiguity cannot be resolved in favor of Marchai on a motion for summary judgment.
Therefore, the Court denies Marchai’s motion for summary judgment on this ground.
b. Commercial Reasonableness
Marchai argues the HOA foreclosure sale was commercially
unreasonable. SFR argues that there is no requirement that the sale be reasonable or, in
the alternative, there is not sufficient proof to demonstrate that the sale was unreasonable.
The decision in SFR did not address what commercial reasonableness was required

in HOA foreclosure sales. SFR Investments Pool 1 v. U.S. Bank, 334 P.3d 408, 418 n.6

(Nev. 2014), reh'g denied (Oct. 16, 2014). NRS Chapter 116, however, states, “[e]very
contract or duty governed by this chapter imposes an obligation of good faith in its
performance or enforcement.” NRS 116.1113.

It used to be clear that “[m]ere inadequacy of price is not sufficient to justify setting

aside a foreclosure sale, absent a showing of fraud, unfairness or oppression.” Long v.
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Towne, 639 P.2d 528, 530 (Nev. 1982). The Nevada Supreme Court recently created room

for debate on this issue in its Shadow Wood decision. The Nevada Supreme Court states,
“demonstrating that an association sold a property at its foreclosure sale for an inadequate
price is not enough to set aside that sale; there must also be a showing of fraud, unfairness,
or oppression. Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *6
(2016). In the next sentence, the Nevada Supreme Court appears to distinguish a merely
inadequate price from a price that is “grossly inadequate as a matter of law” and indicates
that gross inadequacy may be sufficient grounds to set aside a sale. Id.

The Court finds that some other evidence of fraud, unfairness or oppression is still
required to set aside an HOA foreclosure sale, regardless of the price. Shadow Wood cites
Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 1963) which required some showing of fraud
“in addition to gross inadequacy of price” for a court to set aside a transaction. Though a
sales price may be extremely low, as in the instant case before the Court, the price alone is
insufficient proof of commercial unreasonableness.

The Court finds Marchai has established that there are material issues of fact
regarding whether the HOA foreclosure sale was commercially reasonable. Price is one
factor the Court may consider. Marchai also argues the HOA sale was conducted after the
homeowner tendered the superpriority amount to the HOA. Arguments regarding notice
that the Court negated in this Order could also be relevant on the issue of commercial
reasonableness with further factual development.

Marchai fails to establish as a matter of law that the HOA sale was commercially
unreasonable. Therefore, the Court denies Marchai’s motion for summary judgment on
this ground.

c. Bona Fide Purchaser

SFR argues that any alleged deficiencies with the HOA foreclosure sale in this
case do not impact SFR’s quiet title claim because SFR is a bona fide purchaser for value.
The Nevada Supreme Court recently held that potential harm to alleged bona fide

purchasers must be evaluated, but it is possible to “demonstrate that the equities swayed so
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far in {the homeowner’s] favor as to support setting aside [the] foreclosure sale.” Shadow .

Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5 at *10 (2016).

Questions as to SFR’s bona fide purchaser status and the balance of equities in this
case are questions of fact. This is especially true in the instant case. The HOA'’s foreclosure
proceedings lasted almost five years. Multiple notices of delinquency, default, and sale
were recorded. The Court cannot rule on whether a reasonable purchaser would be put on
notice by these circumstances at the summary judgment stage.

SFR fails to establish as a matter of law that it was a bona fide purchaser and that the
equities in this case prevent setting aside the foreclosure sale. Therefore, the Court denies
SFR’s motion for summary judgment on this ground.

IV. Conclusion
The Court finds that genuine issues of material fact remain in this case. The Court

denies SFR and Marchai’s Motions for Summary Judgment and SFR’s Motion to Strike.

a V;% 'gl _
DATED this /O day of ary, 2016.

\

LINDA MARIE BELL
DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the date of filing, a copy of this Order was
electronically served through the Eighth Judicial District Court EFP system or, if no e-mail
was provided, by facsimile, U.S. Mail and/or placed in the Clerk’s Office attorney folder(s)

for:

Name Party

David J. Merrill, Esq. Counsel for Marchai, B.T.
David J. Merrill, P.C.

Diana Cline Ebron, Esq. Counsel for SFR Investments
Jacqueline A. Gilbert, Esq. Pool 1, LLC

Karen L. Hanks, Esq.
Kim Gilbert Ebron

Sl

SHELBY DAHL
LAw CLERK, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding_Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person.

/s/ Linda Marie Bell Date 3/21/2016
District Court Judge
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Electronically Filed

09/14/2016 09:38:58 AM
AFFT

David J. Merrill, P.C. .
David J. Merrill, Esq % i Qg “
10161 Park Run Drive, Suite 150 -

Las Vegas , NV 89145 CLERK OF THE COURT
State Bar No.: 6060 ;

Attorney(s) for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-16-742327-C
Dept. No.: XXXI1

Marchai, B.T., a Nevada business trust Date:

vs Plaintiff(s) Time:
SFR Investments Pool 1, LLC, a Nevada limited liability company, et. al.
Defendant{s)

AFFIDAVIT OF SERVICE

|, Leonard Jay Hirschhom, being duly sworn deposes and says: That at all times herein affiant was and is a citizen
of the UnitedA States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #6504,
and not a party to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of
the: et on the 8th
day of September, 2016 and served the same on the 9th day of September, 2016 at 9:28 AM by serving the
Defendant(s), MMNMMEMW by personally delivering and leaving a
copy at Registere with Jade
Lepona pursuant to NRS 14.020 as a person of suitable age.and discretion at the above address, which address is

the address of the registered agent as shown on the current certificate of designation filed with the Secretary of
State.

State of Nevada, County of _Clark

SUBSCRIBED AND SWORN to before me on this
9th  dayof __ September 2016

< A T

Affiant - Leonard Jay Hirschhorn # R-070386

T
N NOTARY PUBLIC
STATE OF NEVADA

Legal Process Service License # 604
ounly of Clark

- /4

WorkOrderlNo 1606572

Notary Public D. Watts’
ry atts NI mennn o nmim

Appl. No. 10-2737-1
My Anpr Expires Aug 17. 2018
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DAVID J. MERRILL

Nevada Bar No. 6060

DAVID J. MERRILL, P.C. :
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for MARCHAI, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHAI, B.T., a Nevada business )
trust,
Case No.: A-16-742327-C
Plaintiff, Dept. No. XXXI
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company;
WYETH RANCH COMMUNITY
ASSOCIATION, a Nevada non-profit
corporation; ALESSI & KOENIG, LLC,
a Nevada limited liability company;
DOES 1 through 10, inclusive, an
ROES 1 through 10, inclusive.

Defendants.

St st st st St st st st st st st st st st st st et

SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN
20 DAYS. READ THE INFORMATION BELOW.

Alessi & Koenig, LLC
TO THE DEFENDANTY(S): A civil Complaint has been filed by the Plaintiff

against you for the relief set forth in the Complaint.
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1 If you intend to defend this lawsuit, within 20 days after this
Summons is served on you, exclusive of the day of service, you must do
the following:

(a)  File with the Clerk of this Court, whose address is shown below,
a formal written response to the Complaint in accordance with
the rules of the Court, with the appropriate filing fee.

(b)  Serve a copy of your response upon the attorney whose name
and address is shown below.

2. Unless you respond, your default will be entered upon application of
the Plaintiff and failure to so respond will result in a judgment of
default against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief
requested in the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you
should do so promptly so that your response may be filed on time.

4, The State of Nevada, its political subdivisions, agencies, officers,
employees, board members, commission members and legislators each
have 45 days after service of the Summons within which to file an

Answer or other responsive pleading to the Counterclaim.

STEVEN D. GRIERS,

Submitted by:

By: ,&%M
DAVID J-MERRILL

DAVID J. MERRILL, P.C.

/ SEP 1 - 2016
¥ Date

10161 Park Run Drive, Suite 150 Regional Justice Center

Las Vegas, Nevada 89145 200 Lewis Avenue

(702) 566-1935 Las Vegas, Nevada 89155
Attorney for Plaintiff

NOTE: When service is by publication, add a brief statement of the
object of the action. See Nevada Rules of Civil Procedure 4(b).
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AFFT Electronically Filed

David J. Merrill, P.C.
David J. Merrill, Esq

10161 Park Run Drive, Suite 150 Q%« t ssg

Las Vegas, NV 89145

State Bar No.: 6080 CLERK OF THE COURT
Attorney(s) for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY, NEVADA
Case No.: A-16-742327-C
Dept. No.: XXXI
Marchai, B.T., a Nevada business trust Date:
vs Plaintiff(s} Time:
SFR Investments Pool 1, a Nevada limited liability company; et al
Defendant(s)
AFFIDAVIT OF SERVICE

09/14/2016 09:20:34 AM

I, Richard Janes, being duly sworn deposes and says: That at all times herein affiant was and is a citizen of the

United States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #604, and

not a party to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of

8th day of September, 2016 and served the same on the 12th day of September, 20186 at 3:13pm by serving the
Refendant(s), SER Investments Pool 1, a Nevada limited liability company by personally deluvenng and

leaving a copy at Regi

with Ashley Bougherbi. Administrative Assistant pursuant to NRS 14.020 as a person of suitable age and
discretion at the above address, which address is the address of the registered agent as shown on the current

certificate of designation filed with the Secretary of State.

GIGTTA
te of Maveda

«'.‘c\n

5%

¢

State of Nevada, County of _Washoe Y

SUBSCRIBED AND SWORN to before me on this % e
ffiant — Rj¢hard Jahes #: R-083121
13th gayof September 2016 Legacgpé;’ Service- License # 604

JWU WorkOrderNo 1606

Notary Public  D. Pisciotta i IIIIIIIIIIlIIIIIIIIIIIlllIl i
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DAVID J. MERRILL

Nevada Bar No. 6060

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for MARCHALI, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHALI, B.T., a Nevada business
trust,

N S’

Case No.: A-16-742327-C
Plaintiff, Dept. No. XXXI
Vs,

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company;
WYETH RANCH COMM TYY
ASSOCIATION, a Nevada non-profit
corporation; ALESS] & KOENIG, LLC,
a Nevada limited liability company;
DOES 1 through 10, inclusive, and
ROES 1 through 10, inclusive.

Defendants.
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SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN
20 DAYS. READ THE INFORMATION BELOW.

SFR Investments Pool 1, LLC
TO THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff

against you for the relief set forth in the Complaint.
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1. If you intend to defend this lawsuit, within 20 days after this
Summons is served on you, exclusive of the day of service, you must do
the following:

(a) File with the Clerk of this Court, whose address is shown below,
a formal written response to the Complaint in accordance with
the rules of the Court, with the appropriate filing fee.

(b)  Serve a copy of your response upon the attorﬁey whose name
and address is shown below.

2. Unless you respond, your default will be entered upon application of
the Plaintiff and failure to so respond will result in a judgment of
default against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief
requested in the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you
should do so promptly so that your response may be filed on time.

4. The State of Nevada, its political subdivisions, agencies, officers,
employees, board members, commission members and legislators each
have 45 days after service of the Summons within which to file an

Answer or other responsive pleading to the Counterclaim.

Submitted by: STEVEN D. GRIE%SO X

DAVID J. MERRIL.

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150 Regional Justice Center

Las Vegas, Nevada 89145 200 Lewis Avenue

(702) 566-1935 Las Vegas, Nevada 89155
Attorney for Plaintiff

NOTE: When service is by publication, add a brief statement of the
object of the action. See Nevada Rules of Civil Procedure 4(b).
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09/14/2016 09:33:53 AM
AFFT
David J. Merrill, P.C.

David J. Merrill, Esq % i W

10161 Park Run Drive, Suite 150

Las Vegas, NV 89145 CLERK OF THE COURT
State Bar No.: 6060

Afttorney(s) for: Plaintiff(s)

DISTRICT COURT
CLARK COUNTY NEVADA

Case No.: A-16-742327-C
Dept. No.: XXX1

Marchai, B.T., a Nevada business trust Date:

vs Plaintifi(s) Time:
SFR Investments Pool 1, LL.C, a Nevada limited liability company, et. al.
Defendant(s)

AFFIDAVIT OF SERVICE

I, Leonard Jay Hirschhom, being duly sworn deposes and says: That at all times herein affiant was and is a citizen
of the United States, over 18 years of age, licensed to serve civil process in the State of Nevada under license #604,
and not a party to or interested in the proceeding in which this affidavit is made. The affiant received 1 copy(ies) of
Sheet on the 8th
day of September, 2016 and served the same on the 9th day of September, 2016 at 9:16 AM by serving the

on by personally delivering

and leaving a copy at Registered Agen omplete Association Management Compan 980 Durang

Dr. Ste. 131, Las Vegas, NV 89113 _ with Dawn Alexander pursuant to NRS 14.020 as a person of suitable age
and discretion at the above address, which address is the address of the registered agent as shown on the current

certificate of designation filed with the Secretary of State.

-

State of Nevada, County of _Clark

SUBSCRIBED AND SWORN to before me on this - -
Affiant - Leonard Jay Hirschhorn # R-070386
(Sth _ dayof ___September 2016
NOTARY PUBLIC
. STATE OF NEaac Legal Process Service  License # 604

- D. WATTS
Appt. No. 10-2737-1

WorkOrderNo 1606573
N InnmuanEn nmumnmnam
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DAVID J. MERRILL

Nevada Bar No. 6060

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for MARCHAL, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA

MARCHALI, B.T., a Nevada business
trust,

"’ g’

Case No.:  A-16-742327-C
Plaintiff, Dept. No. XXXI
vs.

SFR INVESTMENTS POOL 1, LLC, a
Nevada limited liability company;
WYETH RANCH COMMUNITY
ASSOCIATION, a Nevada non-profit
corporation; ALESSI & KOENIG, LLC,
a Nevada limited liability company;
DOES 1 through 10, inclusive, and
ROES 1 through 10, inclusive.

Defendants.
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SUMMONS - CIVIL

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST
YOU WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND WITHIN
20 DAYS. READ THE INFORMATION BELOW.

Wyeth Ranch Community Association
TO THE DEFENDANT(S): A civil Complaint has been filed by the Plaintiff

against you for the relief set forth in the Complaint.
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1. If you intend to defend this lawsuit, within 20 days after this
Summons is served on you, exclusive of the day of service, you must do
the following:

(a)  File with the Clerk of this Court, whose address is shown below,
a formal written response to the Complaint in accordance with
the rules of the Court, with the appropriate filing fee.

(b)  Serve a copy of your response upon the attorney whose name
and address is shown below.

2. Unless you respond, your default will be entered upon application of
the Plaintiff and failure to so respond will result in a judgment of
default against you for the relief demanded in the Complaint, which
could result in the taking of money or property or other relief
requested in the Complaint.

3. If you intend to seek the advice of an attorney in this matter, you
should do so promptly so that your response may be filed on time.

4. The State of Nevada, its political subdivisions, agencies, officers,
employees, board members, commission members and legislators each
have 45 days after service of the Summons within which to file an

Answer or other responsive pleading to the Counterclaim.

Submitted by:

By: ’_éﬁﬁmm
DAVID J. LL

DAVID J. MERRILL, P.C.

10161 Park Run Drive, Suite 150 Regional Justice Center

Las Vegas, Nevada 89145 200 Lewis Avenue

(702) 566-1935 Las Vegas, Nevada 89155
Attorney for Plaintiff

NOTE: When service is by publication, add a brief statement of the
object of the action. See Nevada Rules of Civil Procedure 4(b).




DAVID J. MERRILL, P.C.
10161 PARK RUN DRIVE, SUITE 150

LAS VEGAS, NEVADA 89145

(702) 566-1935

O 00 N O U1 b WN =

N N N N N N N N N —_ —_ j— —_ —_ —_ " —_ —_ f—
(o] ~ (o) u1 » w N — o o] (o] ~ (o) %1 B w N — o

Electronically Filed
11/6/2020 2:48 PM
Steven D. Grierson

CLERK OF THE COUEE
PTM C%““‘ '

J
David J. Merrill

Nevada Bar No. 6060

David J. Merrill, P.C.

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Telephone: (702) 566-1935
Facsimile: (702) 993-8841
E-mail: david@djmerrillpc.com
Attorney for Marchai, B.T.

DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Nevada business trust, }

Plaintiff| Case No.: A-13-689461-C
Dept. No. XI

V.
Consolidated with: A-16-742327-C

CRISTELA PEREZ, an individual; ez al.

Defendants.

AND ALL RELATED CLAIMS AND
ACTIONS

"~y e e e~ Sl

Joint Pre-Trial Memorandum
Under EDCR 2.67(b), Marchai, B.T., SFR Investments Pool 1, LLC, and Wyeth Ranch

Community Association submit their joint pretrial memorandum.

m A brief statement of the facts of the case.

In 2004, Cristela Perez acquired the property at 7119 Wolf Rivers Avenue, Las Vegas,
Nevada 89131. To purchase the property, Perez entered into two loans secured by deeds of trust.
In 2005, Perez refinanced her loans and entered into one InterestFirst Adjustable Rate Note,
secured by a first deed of trust. After a few transfers of the note and assignments of the deed of
trust that secured the note, Marchai, B.T. became the holder of the note and deed of trust.

In January 2008, Perez became delinquent on the assessments owed to Wyeth Ranch

Community Association. On September 30, 2008, Wyeth Ranch instituted an action to enforce
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its assessment lien. After Wyeth Ranch instituted an action to enforce its lien, Perez made
payments towards her assessments.

On August 28, 2013, Wyeth Ranch foreclosed its lien. SFR Investments Pool 1, LLC
submitted the winning bid of $21,000.00. Perez owed Wyeth Ranch $10,679.12 in assessments,
late fees, and interest at the time of the foreclosure. From the foreclosure proceeds, Wyeth

Ranch received $10,679.12 and applied the payment to Perez’s account.

2) A list of all claims for relief designated by reference to each claim or paragraph of a pleading
and a description of the claimant’s theory of recovery with each category of damage
requested.

Marchai’s Claims for Relief

1. Judicial Foreclosure of Deed of Trust (Compl. 1st Cause of Action (Sept. 30,
2013).) Marchai asks the Court to order that its deed of trust be foreclosed, for a sale of the
property, and an award of any deficiency against the borrower.

2. Wrongful Foreclosure (Compl. 3d Claim for Relief (Aug. 25, 2016).) To the extent
Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a superpriority lien, then that
foreclosure was wrongful because Perez’s payments satisfied the superpriority portion of Wyeth
Ranch’s lien.!

3. Violation of NRS § 116.1113 (Compl. 4th Claim for Relief (Aug. 25, 2016).) To the
extent Wyeth Ranch claims it foreclosed upon a superpriority lien, then Wyeth Ranch did not act
in good faith because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.
Also, if the Court concludes that Perez did not satisfy the lien’s superpriority part, then Wyeth
Ranch did not act in good faith when it accepted the proceeds of the foreclosure to which it was
not entitled.

4. Intentional Interference with Contractual Relations (Compl. 5th Claim for Relief
(Aug. 25, 2016).) To the extent Wyeth Ranch or SFR claims that Wyeth Ranch foreclosed upon a

superpriority lien, then Wyeth Ranch and SFR intentionally interfered with Marchai’s

! The Court previously granted summary judgment against Marchai on its First and Second Claims for Relief
for declaratory relief under the takings and due process clauses of the United States and Nevada Constitutions. See
Decision & Order at 6:23-28 (Oct. 3, 2017); see also Decision & Order at 7:21-18:7 (Mar. 22, 2016).
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contractual relationship with Perez because Perez’s payments satisfied the superpriority portion
of Wyeth Ranch’s lien.

5. Quiet Title (Compl. 6th Claim for Relief (Aug. 25, 2016).) Marchai seeks an order
quieting title and concluding that Marchai’s deed of trust remains as a valid encumbrance against
the property.?

SFR’s Claims for Relief

1. Declaratory Relief/Quiet Title (Answer, Countercl. & Crosscl. 1st Claim for
Relief (Nov. 13, 2013).) SFR seeks an order quieting title to the property and declaring that
Wyeth Ranch’s foreclosure extinguished Marchai’s deed of trust.

2. Preliminary and Permanent Injunction (Answer, Countercl. & Crosscl. 2nd Claim
for Relief (Nov. 13, 2013).) SFR seeks an order enjoining Marchai from foreclosing upon its deed

of trust.

3) A list of affirmative defenses.

SFR’s affirmative defenses to Marchai’s judicial foreclosure claim

1. Plaintiff fails to state a claim upon which relief may be granted.

2. Plaintiff is not entitled to relief from or against SFR, as Plaintiff has not sustained
any loss, injury, or damage that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Complaint, and all injuries and damages, if any,
resulting therefrom, were caused by the acts or omissions of Plaintiff.

4. The occurrence referred to in the Complaint, and all injuries and damages, if any,

resulting therefrom, were caused by the acts or omissions of a third party or parties over whom

SFR had no control.
5. SFR did not breach any statutory or common law duties owed to Plaintiff.
6. Plaintiff’s claims are barred because SFR complied with applicable statutes and

with the requirements and regulations of the State of Nevada.

z The Court previously dismissed Marchai’s quiet title claim against Wyeth Ranch. See Order Denying, in

Part, and Granting, in Part, Def. Wyeth Ranch Cmty. Ass’ns Mot. to Dismiss at 2:6-7 (Jan. 24, 2017).
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7. Plaintiff’s causes of action are barred in whole or in part by the applicable statutes
of limitations or repose, or by the equitable doctrine of laches, waiver, estoppel, and ratification.

8. Plaintiff is not entitled to equitable relief because it has an adequate remedy at law.

9. Plaintiff has no standing to enforce the first deed of trust and the underlying
promissory note.

10.  The first deed of trust and other subordinate interests in the property were

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116.

Marchai’s affirmative defenses to SFR’s counterclaim

1. Defendant fails to state a claim on which relief can be granted.

2. All causes of action alleged by Defendant are barred by the applicable statute of
limitations.

3. All causes of action alleged by Defendant are barred by the doctrine of waiver,

laches, and estoppel.

4. All causes of action alleged by Defendant are barred by the doctrine of unclean
hands.

5. All causes of action alleged by Defendant are barred by the applicable statute of
frauds.

6. The conduct of Defendant bars any relief under the principles of equitable
estoppel.

7. Marchai incorporates by reference all affirmative defenses enumerated in Rule 8

of the Nevada Rules of Civil Procedure as though fully set forth herein.
8. All injuries or damages alleged by Defendant, if any, are a direct and proximate
cause of intervening or supervening acts of a person or persons other than Plaintiff and over

which Plaintiff did not nor reasonably could have exercised control.

9. Defendants failed to satisfy conditions precedent to bring an action against
Plaintiff.
10.  There is no basis for recovery of attorney’s fees or costs from Marchai.
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11. Any lien interest purportedly held by Defendant in the property that is the subject
of this litigation is inferior to Marchai’s first deed of trust interest in the property.
Wyeth Ranch’s affirmative defenses

1. Defendant denies that by reason of act, omission, fault, conduct or liability on
Defendant’s part, whether negligent, careless, unlawful or whether as alleged or otherwise,
Plaintiff was injured or damaged in any of the amounts alleged, or in any manner whatsoever.

2. Defendant is informed and believes, and thereon alleges, that the complaint, and
each and every cause of action therein, fails to state facts sufficient to constitute a cause of action
against Defendant.

3. Defendant is informed and believes, and thereon alleges, that the Complaint is
barred by issue preclusion and/or claim preclusion (7.e. the Doctrine of Res Judicata).

4, Defendant is informed and believes, and thereon alleges, that if Plaintiff suffered
or sustained any loss, damage, or detriment, the same is directly and proximately caused or
contributed to, in whole or in part, breach of warranty, breach of contract, or the acts, omissions,
activities, recklessness, negligence, and/or intentional misconduct of Plaintiff, thereby
completely or partially barring his recovery herein.

5. Defendant is informed and believes, and thereon alleges, that it is not legally
responsible in any fashion with respect to the damages and injuries claimed by Plaintiff; however,
if Defendant is subjected to any liability to Plaintiff, it will due, in whole or in part, to the breach
of warranty, breach of contract omissions, activities, carelessness, recklessness, or negligence of
others; wherefore any recovery obtained by Plaintiff against Defendant should be reduced in
proportion to the respective negligence, fault, and legal responsibility of all other parties, persons,
or entities who contributed to or caused any such injury or damage, in accordance with the laws
of comparative negligence.

6. Defendant is informed and believes, and thereon alleges, that at the time of the
incident alleged in Plaintiff’s claims, Plaintiff knew of and fully understood the danger and risk

incident to its undertaking, but despite such knowledge, freely and voluntarily assumed and
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exposed itself to all risk of harm and the consequent injuries or damages, if any, resulting
therefrom.

7. Plaintiff is informed and believes, and thereon alleges, that the cross-claims, and
each and every cause of action in the cross-claims, is barred by the applicable Statutes of Repose.

8. Defendant is informed and believes, and thereon alleges, that as to each alleged
cause of action, Plaintiff has failed, refused, and neglected to take reasonable steps to mitigate his
own alleged damages, if any, thus barring or diminishing Plaintiff’s recovery.

9. Defendant is informed and believes, and thereon alleges, that the crossclaims, and
each and every cause of action contained therein, is barred by the applicable Statutes of
Limitation.

10.  Defendant is informed and believes, and thereon alleges, that Plaintiff
unreasonably delayed by the filing of the crossclaims, and notification of the alleged causes of
action, and the basis for the causes of action alleged against Defendant, all of which has unduly
and severely prejudiced Defendant in its defense of this action, thereby barring or diminishing
Plaintiff’s recovery under the Doctrine of Estoppel.

11. Defendant is informed and believes, and thereon alleges, that Plaintiff
unreasonably delayed both the filing of the crossclaims and notification or the alleged cause of
action, and the basis for the causes of action alleged against this answering Defendant, all of
which has unduly and severely prejudiced Defendant, thereby barring or diminishing Plaintiff’s
under the Doctrine of Laches.

12. Defendant is informed and believes, and thereon alleges, that Plaintiff failed to
join all necessary and indispensable parties to this lawsuit.

13. Defendant is informed and believes, and thereon alleges, that the injuries and
damages of which Plaintiff complains were proximately caused by, or contributed by, the acts of
other Defendants, Cross-Defendants, Third-Party defendants, persons and/or other entities, and
that said acts were an intervening and superseding cause of the injuries and damages, if any, for

which the crossclaims complains, thus barring Plaintiff from recovering against Defendant.
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14. Defendant is informed and believes, and thereon alleges, that the crossclaims are
barred by the Statute of Frauds.

15. It has been necessary for this Defendant to retain the services of an attorney to
defend this action, and this Defendant is entitled to a reasonable sum for attorney’s fees and
costs.

16. Defendant is informed and believes, and thereon alleges, that the claims of
Plaintiff are reduced, modified, or barred by the Doctrine of Unclean Hands.

17. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because Counterclaimant received payment.

18. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because of changed circumstances.

19. Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because Plaintiff released its claims.

20.  Defendant is informed and believes, and thereon alleges, that Plaintiff’s claims are
reduced, modified, and/or barred because of the Parol Evidence Rule.

21.  Defendant is informed and believes and thereon alleges that Plaintiff’s
performance was excused because of cardinal change.

22.  Defendant is informed and believes that Plaintiff’s first and second causes of
action are barred by the Nevada Supreme Court’s decision in Saticoy Bay LLC Series 350 Durango
104 v. Wells Fargo Home Mortgage, Case No. 68630.

23.  Defendant is informed and believes and thereon alleges that Plaintiff failed to
comply with the mediation requirements set forth in NRS Chapter 38.

SFR’s affirmative defenses to Marchai’s remaining claims

1. The Bank fails to state a claim upon which relief may be granted.

2. The Bank is not entitled to relief from or against SFR, as the Bank has not
sustained any loss, injury, or damages that resulted from any act, omission, or breach by SFR.

3. The occurrence referred to in the Counterclaim, and all injuries and damages, if

any, resulting therefrom, were caused by the acts or omissions of the Bank.
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4. The occurrence referred to in the Counterclaim, and all injuries and damages, if

any, resulting therefrom, were caused by the acts or omissions of a third party or parties over

whom SFR had no control.

5. SFR did not breach any statutory or common law duties allegedly owed to the
Bank.

6. The Bank failed to mitigate its damages, if any.

7. The Bank’s claims are barred because SFR complied with applicable statutes and

with the requirements and regulations of the State of Nevada.

8. The Banks’ claims are barred because the Association and its agents complied
with applicable statutes and regulations.

9. The Bank’s causes of action are barred in whole or in part by the applicable
statutes of limitations or repose, or by the equitable doctrines of laches, waiver, estoppel,
ratification, and unclean hands.

10.  The Bank is not entitled to equitable relief because it has an adequate remedy at
law.

11. The Bank has no standing to enforce the first deed of trust and/or the underlying

promissory note.

12.  The Bank has no standing to enforce the statutes and regulations identified in the
Counterclaim.
13. The first deed of trust and other subordinate interests in the property were

extinguished by the Association foreclosure sale held in accordance with NRS Chapter 116.

14.  The Bank has no standing to challenge the constitutionality of NRS 116.

15.  The Banks claims are barred because the Association and its agents complied with
the foreclosure noticing requirements outlined in the CC&Rs.

16.  The Bank has no remedy against SFR because, pursuant to NRS 116.31166, SFR is
entitled to rely on the recitals contained in the Association foreclosure deed that the sale was

properly noticed and conducted.
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17. The bank has no remedy against SFR because SFR is a bona fide purchaser for
value.
18.  The Bank has no remedy against SFR because the amounts owed under the first

deed of trust have been satisfied.

(4)  Alist of all claims or defenses to be abandoned.

Marchai’s claims or defenses to be abandoned

None.

SFR’s claims or defenses to be abandoned

None.

Wyeth Ranch’s claims or defenses to be abandoned

None.

(5)  Alist of all exhibits, including exhibits which may be used for impeachment, and a
specification of any objections each party may have to the admissibility of the exhibits of an
opposing party. If no objection is stated, it will be presumed that counsel has no objection to
the introduction into evidence of these exhibits.

See the attached Joint Exhibits List.

(6) Any agreements as to the limitation or exclusion of evidence.

None.

() A list of the witnesses (including experts), and the address of each witness which each party
intends to call. Failure to list a witness, including impeachment witnesses, may result in the
court’s precluding the party from calling that witness.

Marchai’s witnesses

1. Chaim Freeman
c/o David J. Merrill, P.C.
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

2. Scott Sawyer
Sebastian Investment Corporation
6320 Canoga Avenue, Suite 1500
Woodland Hills, California 91367

3. R. Scott Dugan
R. Scott Dugan Appraisal Company, Inc.
8930 West Tropicana Avenue, Suite 1
Las Vegas, Nevada 89147
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Mr. Dugan is an expert witness who will opine on the value of the property as of the day

Wyeth Ranch foreclosed.

4. Yvette Sauceda
Complete Association Management Company
4775 West Teco Avenue, Suite 140
Las Vegas, Nevada 89118

5. Marchai reserves the right to call any witnesses necessary for the authentication of

any exhibits.

SFR’s witnesses

1. Chris Hardin
c¢/o Kim Gilbert Ebron
7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

Wyeth Ranch’s witnesses

1. Yvette Sauceda
c/o Lipson Neilson P.C.
9900 Covington Cross Drive, Suite 120
Las Vegas, Nevada 89144

(8) A brief statement of each principal issue of law which may be contested at the time of trial.
This statement shall include with respect to each principal issue of law the position of each

party.

1. Whether Wyeth Ranch treated the lien’s superpriority and subpriority portions as separate
accounts or one running account.

Marchai’s position

Wyeth Ranch treated the superpriority and subpriority portions of its lien as one running
account, not separate accounts. When Wyeth Ranch charged an assessment, interest, or fee to
Perez, it noted the charge on one account ledger. And when Wyeth Ranch received payment
towards Perez’s account, it noted it on the same account ledger. Although Wyeth Ranch
maintained separate ledgers for assessments and fines, it did not keep a different account for its

lien’s superpriority and subpriority portions.
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SFR and Wyeth Ranch’s position

Cranesbill does not limit the review of multiple accounts to the superpriority portion or
subpriority portions of the lien, but also includes costs of foreclosure, and therefore allows
payments to be applied separately to cost of foreclosure. See Cranesbill at 231-232, stating: "[t]he
resolution of this issue may vary depending on whether the district court considers the unpaid
HOA assessments and other costs the homeowner is required to pay to the HOA, such as the
costs of foreclosure, to be on a running account, and therefore a single debt, or whether it
considers there to be multiple accounts. Compare 60 Am. Jur. 2d Payment § 72 [*232] (2019)
(addressing a single running account), with [**12] Able Elec.,104 Nev. at 33,752 P.2d at

220 (addressing multiple accounts).”

2. Whether Wyeth Ranch and Perez had an agreement directing the application of Perez’s
payments.

Marchai’s position

Wyeth Ranch and Perez did not have any agreement directing the application of Perez’s
partial payments to any specific charges on her account. Although Perez and Wyeth Ranch
entered into a payment plan in March 2010, which specified how Wyeth Ranch would apply each
payment, that payment plan required Perez to make monthly payments of $669.87 starting on
April 1, 2010. Perez never made a payment of $669.87 on or after April 1. And the payment plan
terminated on July 2, 2010.

SFR and Wyeth Ranch'’s position

Cranesbill does not require an agreement between a homeowner and the homeowner's
association on how to apply the homeowner's partial payments. Cranesbill instead states: [i]n
general, "[w]hen a debtor partially satisfies a judgment, that debtor has the right to make an
appropriation of such payment to the particular obligations outstanding.” /d. at 30-31, 32, 752
P.2d at 219, 220. The debtor must direct that appropriation "at the time the payment is
made.” [**10] /4. at 32,752 P.2d at 220. If the debtor does not direct how to apply the payment

to her account, the creditor may determine how to allocate the payment. /4. at 32, 752 P.2d at

1
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220. But, in that circumstance, once the creditor applies the partial payment, "the creditor may

not thereafter change the application to another debt.” 7.

3. How Wyeth Ranch applied Perez’s payments.

Marchai’s position

For each payment Perez made after April 2008, Alessi & Koenig first removed a portion
of each payment for its collection costs. Wyeth Ranch then applied the remaining amount to
Perez’s account. Wyeth Ranch has not produced any document (and its witness testified that no
such record exists), demonstrating how Wyeth Ranch applied each of Perez’s partial payments
made after April 2008. But the documents reveal that Wyeth Ranch applied partial payments first
to assessments (as opposed to interest or late fees). And, a September 2008 report produced by
Wyeth Ranch reflects that it applied payments to the oldest association dues first.

SFR’s position

Here, the evidence will establish the Association directed the payments as follows: First, a
portion of each payment paid collections costs and fees. Second, the remaining portion was
forwarded to the Association who then applied the funds to the most recent past due
assessments, and then if any remained, to the oldest debt due. With the exception of two
payments, the borrower never made any further payments that could both cover the collection
costs and fees and the then-most recent past due assessment, such that when the Association
foreclosed, the lien still contained super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesb:ll an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(2)(‘“Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or a valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

12
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4. Whether Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien.

Marchai’s position

Because the documentary evidence suggests that Wyeth Ranch applied payments first to
the oldest assessments, Perez’s payments satisfied the lien’s superpriority portion. But even if
the Court receives conflicting evidence on how Wyeth Ranch applied payments, under the
common law, it is presumed that payments are applied to the oldest amounts first when the
parties have a running account.

SFR’s position

No. Here, the evidence will establish the Association directed the payments as follows:
First, a portion of each payment paid collections costs and fees. Second, the remaining portion
was forwarded to the Association who then applied the funds to the most recent past due
assessments, and then if any remained, to the oldest debt due. With the exception of two
payments, the borrower never made any further payments that could both cover the collection
costs and fees and the then-most recent past due assessment, such that when the Association
foreclosed, the lien still contained super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(‘“Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or a valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

5. Whether the equities weigh in favor of applying Perez’s partial payments towards the lien’s
superpriority portion.

Marchai’s position
If the Court weighs the equities, it should conclude that Perez’s payments satisfied the

lien’s superpriority portion. SFR acquired its interest in the property for a mere $21,000. Yet the

13
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property had a market value of $360,000. SFR has rented the property for seven years and
received (or had the right to receive) far above $21,000. If Wyeth Ranch’s foreclosure
extinguished Marchai’s deed of trust, it loses its security for the loan. And, it subjects Perez to a
deficiency judgment of the entire amount of the loan. Further, if Wyeth Ranch foreclosed upon a
superpriority lien, then it must disgorge any excess proceeds it retained, plus interest, costs, and
potentially attorney’s fees.

SFR’s position

Under Cranesbill, because the Association directed the payment at the time it received it,
this Court does not reach the equitable analysis. This analysis only comes into play when neither
the homeowner nor the Association directed payment. The evidence here will show the
Association did direct the payment, first to collection costs and fees, then to the most recent past
due assessments then to the oldest debt. With the exception of two payments, the borrower never
made any further payments that could both cover the collection costs and fees and the then-most
recent past due assessment, such that when the Association foreclosed, the lien still contained
super-priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(“Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and
should prevail on Marchai's alternative claims for damages, that do not include a claim for

proceeds after the sale or disgorgement damages.
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6. Whether a rebuttable presumption applies that Wyeth Ranch followed the law when it
applied the foreclosure sale proceeds to Perez’s account.

Marchai’s position

NRS § 47.250(16) creates a rebuttable presumption that “the law has been obeyed.”
Here, Wyeth Ranch applied $10,679.12 to Perez’s account following the foreclosure. It could
only have received and applied that amount to Perez’s account if Perez’s payments had satisfied
the lien’s superpriority portion.

SFR’s position

There is no law that governs how an Association must apply funds to any given
delinquent account. Thus, the presumption that the Association followed the law does not apply
to the Association's application of payments. Here, the Court must abide by how the Association
applied the payments at the time the payments were received. This application cannot be
changed after the fact.

SFR is unclear as to what Marchai means when it talks about application of the sales

proceeds to the Association's lien, but under NRS 116.31164, the order of payment is as follows:

1. reasonable expenses of sale;

2. reasonable expenses of securing possession before sale;
3. satisfaction of the association's lien;

4. satisfaction of junior liens;

5. remittance of excess to unit's owner.

Most importantly, NRS 116.31166(9) provides, "[t]he receipt for the purchase money
contained in such a deed is sufficient to discharge the purchaser from obligation to see to the
proper application of the purchase money.” Thus, even if the Association applied the sale
proceeds incorrectly (something SFR does not believe happened), this misapplication would not
affect SFR's title or that the sale extinguished the deeds of trust.

Wyeth Ranch’s position

Even assuming a superpriority sale, Marchai would have the burden of demonstrating that

proceeds of the sale were applied incorrectly, that cannot be presumed. Nev. Rev. Stat. Ann. §
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47.250(5) has a disputable presumption "that money paid by one to another was due to the
latter.” Here, SFR paid to purchase the property, some of those funds were paid to Alessi as
collection costs, some went to Wyeth Ranch, and the remainder were interplead. Marchai does

not have a claim that proceeds from the sale were misapplied to seek those proceeds.

7. Whether Wyeth Ranch foreclosed upon a superpriority or subpriority lien.

Marchai’s position

As discussed above, because Perez’s partial payments satisfied the superpriority portion
of Wyeth Ranch’s lien, Wyeth Ranch foreclosed upon a subpriority lien.

SFR’s position

The Association foreclosed upon its lien which at the time of the sale contained super-
priority amounts.

Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(‘“Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

8. Whether SFR acquired its interest in the property subject to Marchai’s deed of trust.
Marchai’s position
Because Perez’s payments satisfied the superpriority portion of Wyeth Ranch’s lien,
Wyeth Ranch foreclosed upon a subpriority lien. Hence, Marchai’s deed of trust survived the
foreclosure, and SFR acquired its interest in the property subject to Marchai’s deed of trust.
SFR’s position
No. SFR acquired title to the Property free and clear of the Deeds of Trust.
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Wyeth Ranch’s position

If a homeowner does not direct payments to a superpriority portion, under Cranesbill an
HOA (or Wyeth here) can decided how to direct payments. In choosing how to direct those
payments the HOA has no obligation to guarantee a superpriority sale or protect from a
superpriority sale. /4., and See also Nev. Rev. Stat. § 116.31164(3)(a)(‘“Make, execute and, after
payment is made, deliver to the purchaser, or his or her successor or assign, a deed without
warranty . .." The HOA either conducted a valid superpriority or valid subpriority sale and

should prevail on Marchai's alternative claims for damages.

(©)) An estimate of the time required for trial.

Two-three days.

(10)  Any other matter which counsel desires to bring to the attention of the court prior to trial.

The parties are working on a stipulated statement of facts that may significantly curtail
the trial’s length.

Wyeth Ranch has a pending Motion for Summary Judgment.

SFR objects to Scott Dugan's report and testimony as the issue of commercial
reasonableness is not an issue before this Court on remand. If that issue did exist, it was waived

when it was not raised on appeal. Because the remand is limited to the homeowner payment
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issue, SFR objects to Mr. Dugan's report and testimony regarding the retrospective market value

of the Property on the date of the sale as it has no bearing on the issues being tried.

Dated this 6th day of November 2020.

David J. Merrill, P.C.

By:

s/ David J. Merrill

David J. Merrill

Nevada Bar No. 6060

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145

(702) 566-1935

Attorney for Marchai, B.T.

Lipson Neilson P.C.

By:

/s/ David T. Ochoa

David T. Ochoa

Nevada Bar No. 10414

9900 Covington Cross Drive, Suite
120

Las Vegas, Nevada 89144

(702) 382-1500

Attorneys for Wyeth Ranch Community
Association

Kim Gilbert Ebron

By:

s/ Karen L. Hanks

Karen L. Hanks

Nevada Bar No. 9578

7625 Dean Martin Drive, Suite 110
Las Vegas, Nevada 89139

(702) 485-3300

Attorneys for SFR Investments Pool 1, LLC
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WYO000073 | (May 20, 2003)

9 WY000074 | Amendment to Declaration of Covenants,
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10 WY000078 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000081 | (Nov. 10, 2003)

11 WY000082 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000086 | (Feb. 10, 2004)

12 WY000087 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000090 | (May 4, 2004)

13 WY000432 | Deed of Trust (July 15, 2004)
WY000444

14 WY000445 | Deed of Trust (July 15, 2004)
WY000471

15 WY000591 | Grant, Bargain, Sale Deed (July 16, 2004)
WY000593

16 WY000587 | Grant, Bargain, Sale Deed (July 19, 2004)
WY000590

17 WY000091 | Amendment to Declaration of Covenants,
— Conditions and Restrictions for Wyeth Ranch
WY000094 | (July 22, 2004)
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18 WY000095 | Amendment to Declaration of Covenants,
- Conditions and Restrictions for Wyeth Ranch
WY000098 | (Nov. 4, 2004)
19 MBTO0002- | InterestFirst Adjustable Rate Note (Oct. 19, X
MBT0010 | 2005)
20 MBTO0011— | Deed of Trust (Oct. 19, 2005)
MBT0032
21 MBTO0754— | Loan Policy of Title Insurance (Nov. 9, 2005)
MBTO0769
22 6—7 Substitution of Trustee and Full Reconveyance
(Nov. 4, 2005)
23 9-10 Substitution of Trustee and Full Reconveyance
(Nov. 7, 2005)
24 WY000402 | Deed of Trust (Dec. 26, 2006)
WY000409
25 WY000339 | Email from Rose to Parker (Dec. 28, 2006)
26 MBTO0058 Letter from Cristela Perez (Jan. 23, 2007)
27 MBTO0270 Letter from Roses to Wyeth Ranch (Jan. 24,
2007)
28 MBTO0279 Email from Johnson to Crystal Parker (Jan. 24,
2007)
29 WYO000327 | Letter from Perez to Wyeth Ranch (Jan. 24,
2007)
30 WY000336 | Email from Parker to Johnson (Jan. 24, 2007)
31 WY000337 | Email from Johnson to Rose (Jan. 25, 2007)
32 WY000338 | Email from Parker to Johnson (Jan. 25, 2007)
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33 WY000334 | Email from Rose to Johnson (Jan. 30, 2007)

34 WY000335 | Email from Rose to Johnson (Jan. 30, 2007)

35 WY000116 | Letter from Wyeth Ranch to Perez (Apr. 4,
2007)

36 WY000329 | Email from Rose to Johnson (May 24, 2007)

37 WY000330 | Email from Ritchey to Johnson (June 1, 2007)

38 WY000331 | Email from Rossol to Johnson (June 1, 2007)

39 WY000333 | Email from Chris to Johnson (June 1, 2007)

40 WYO000332 | Email from Christians to Johnson (June 2,
2007)

41 WY000324 | Letter from Wyeth Ranch to Perez (Aug. 21,
2007)

42 WY000323 | Letter from Wyeth Ranch to Perez (Sept. 18,
2007)

43 WY000322 | Letter from Wyeth Ranch to Perez (Oct. 5,
2007)

44 WY000284 | Letter from Wyeth Ranch to Perez (Sept. 11,
2008)

45 WY000392 | Account Statement (Sept. 17, 2008)

46 WYO000477 | Lien Letter (Sept. 30, 2008)

WY000478

47 WY000628 | Notice of Delinquent Assessment (Lien) (Sept.
30, 2008)

48 WY000108 | Retainer Agreement (Oct. 28, 2008)

WY000109
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49 WY000476 | Notice of Default and Election to Sell Under
Homeowners Association Lien (Dec. 17, 2008)
50 WY000472 | Certified Mail Receipts (Jan. 7, 2009)
WY000475
51 WYO000099 | Delinquent Collection Policy (Sept. 10, 2009)
WY000100
52 WYO000350 | Authorization to Conclude Non-Judicial
Foreclosure and Conduct Trustee Sale (Nov. 5,
2009)
53 WY000505 | Notice of Trustee’s Sale (Dec. 18, 2009)
54 WY000493 | Record Property Information Report (Dec. 21,
- 2009)
WY000498
55 WY000507 | Certified Mail Receipts (Jan. 25, 2010)
WY000509
56 WY000511 | Certified Mail Receipts (Jan. 25, 2010)
WY000512
57 WY000504 | Facsimile Cover Letter (Feb. 3, 2010)
58 WY000506 | Payment Receipt (Feb. 18, 2010)
59 WY000521 | Payment Plan Detail (Mar. 11, 2010)
WY000522
60 WY000523 | Letter from Alessi & Koenig to Perez (Apr. 13,
- 2010)
WY000524
61 WY000533 | Payment Receipt (May 11, 2010)
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62 MBT0504 Pre-Notice of Trustee Sale Notification (July 13,
2010)

63 WY000539 | Facsimile Cover Letter (July 27, 2010)

WY000540

64 WY000541 | Payment Receipt (Aug. 4, 2010)

65 | WY000542 | Payment Plan Detail (Aug. 6, 2010)

WY000543

66 WY000544 | Payment Receipt (Sept. 29, 2010)

67 WY000545 | Payment Receipt (Nov. 30, 2010)

68 WYO000136 | Letter from Wyeth Ranch to Perez (Dec. 27,
2010)

69 MBT0628- | Email from Charlene Fan to Branko Jeftic (Mar.
MBT0629 | 8, 2011)

70 14 Rescission of Notice of Trustee’s Sale (Mar. 8,
2011)

71 WYO000631 | Notice of Trustee’s Sale (Mar. 8, 2011)

72 WY000546 | Payment Receipt (Mar. 11, 2011)

73 MBT0513- | Certified Mail Receipts (Apr. 4, 2011)
MBT0517

74 MBT0286— | Notice of Delinquent Violation Lien (Apr. 21,
MBT0287 | 2011)

75 MBTO0519 | Payment to Alessi & Koenig (May 25, 2011)

76 WY000110 | Authorization to Conclude Non-Judicial
Foreclosure and Conduct Trustee Sale (June 2,
2011)
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77 MBTO0526 | Breach of Payment Plan Letter (July 27, 2011)

78 WY000562 | Payment Receipt (Aug. 4, 2011)

79 WY000101 | Delinquent Collection Policy Wyeth Ranch
— Homeowners Association (Nov. 10, 2011)
WY000102

80 WYO000657 | Lien Letter (Nov. 29, 2011)

81 WYO000658 | Lien Letter (Nov. 29, 2011)
WY000659

82 WY000727 | Notice of Delinquent Assessment (Lien) (Nov.

29, 2011)
83 MBTO0539 | Pre-Notice of Default (Jan. 25, 2012)
84 WY000646 | Notice of Default and Election to Sell Under
Homeowners Association Lien (Feb. 14, 2012)

85 WY000570 | Real Estate Listing Report (Feb. 15, 2012)
WY000581

86 WY000582 | Real Property Parcel Record (Feb. 23, 2012)
WY000584

87 WY000645 | Certified Mail Receipts (Mar. 5, 2012)

88 WYO000753 | First Class Mail Envelopes (Mar. 5, 2012)
WY000754

89 WY000352 | Email from O’Connor to Rose (Mar. 9, 2012)
WY000353

90 MBTO0744— | Corporate Assignment of Deed of Trust (Mar.
MBTO0745 | 14, 2012)
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91 WY000649 | Payment Receipt (Mar. 19, 2012)
92 MBTO0719— | Corporate Assignment of Deed of Trust (May 5,
MBT0720 | 2012)
93 WY000680 | Payment Receipt (May 8, 2012)
94 MBTO0710- | Corporate Assignment of Deed of Trust (May
MBTO0711 25,2012)
95 MBTO0576 Pre-Notice of Trustee Sale Notification (July 18,
2012)
96 MBTO0577 Pre-Notice of Trustee Sale Notification (July 18,
2012)
97 WYO000672 | Assignment of Mortgage (July 26, 2012)
WY000673
98 WY000681 | Payment Receipt (July 28, 2012)
99 MBTO0047- | Notice of Intent to Foreclose (Oct. 3, 2012)
MBTO0049
100 WY000719 | Notice of Trustee’s Sale (Oct. 10, 2012)
101 WY000691 | Certified Mail Receipts (Oct. 25, 2012)
WY000694
102 MBT0297- | Email from Eden to O’Connor (Oct. 30, 2012)
MBT0299
103 MBTO0300 | Letter from Perez to Wyeth Ranch (Oct. 31,
2012)
104 WY000103 | Delinquent Collection Policy (Nov. 15, 2012)
WY000104
105 WY000107 | Executive Session Meeting (Nov. 15, 2012)
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106 | WY000696 | Affidavit of Service (Nov. 26, 2012)
WY000697
107 MBT0590 Payment to Alessi & Koenig (Nov. 27, 2012)
108 MBTO0037- | Assignment of Deed of Trust (Mar. 12, 2013)
MBTO0038
109 WYO000720 | Letter from Alessi & Koenig to Perez (Apr. 11,
— 2013)
WY000721
110 MBTO0702— | Transfer of Servicing Letter (June 17, 2013)
MBTO0705
111 MBT0699—- | Loan Master Report (July 3, 2013) X
MBTO0701
112 MBT0697 Letter from Peak Loan Servicing to Perez (July
10, 2013)
113 MBTO0698 | Affiliated Business Arrangement Disclosure X
Statement (July 10, 2013)
114 MBTO0617 Notice of Trustee’s Sale (July 11, 2013)
115 MBT0691- | Peak Loan Servicing Financial Statement (July X
MBT0694 | 15, 2013)
116 MBT0636— | Email from Bates to Nicole Gaudin (July 29,
MBTO0637 | 2013)
117 MBT0638— | Email from Fran Brockett to Bates (July 29,
MBTO0639 | 2013)
118 | WY000722 | Certified Mail Receipts (July 29, 2013)
WY000724
119 WYO000760 | Affidavit of Posting Notice of Sale (July 30,
2013)
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120 MBT0640— | Email from Nevada Legal Support Services to
MBT0643 Bates (July 31, 2013)
121 MBTO0696 Loan Reinstatement Calculation (Aug. 7, 2013) X
122 WYO000762 | Affidavit of Publication (Aug. 16, 2013)
123 WYO000105 | Collection Policy (Aug. 21, 2013)
WY000106
124 MBT0645 Email from Bates to Maximum Financial (Aug.
28, 2013)
125 WY000358 | Email from Michaels to O’Connor (Aug. 28,
- 2013)
WY000360
126 MBTO0050- | Trustee’s Deed Upon Sale (Aug. 29, 2013)
MBTO0051
127 MBT0627 Cashier's Check (Aug. 29, 2013)
128 WY000766 | Payment Receipt (Aug. 29, 2013)
129 WY000361 | Check Stubs (Sept. 3, 2013)
130 MBTO0673- | Letter from Peak Loan Servicing to Cristela
MBTO0674 | Perez (Sept. 5, 2013)
131 WY000365 | Adjustment Register (Oct. 1, 2013)
132 MBT0680- | Preliminary Report for Title Insurance (Oct. 9,
MBTO0690 | 2013)
133 MBT0651— | Complaint for Interpleader (Oct. 23, 2013)
MBTO0670
134 MBTO0676 Letter from Peak Loan Servicing to Cristela

Perez (Nov. 8, 2013)
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135 MBT0695 Evidence of Lender Place Insurance (Feb. 15,
2015)
136 MBTO0052- | Certificate of Custodian of Records Pursuant to
MBTO0053 | NRS 52.260 (Oct. 9, 2015)
137 MBT0678 Insurance Coverage Notification (Oct. 13,
2015)
138 WY000377 | Resident Transaction Detail (Oct. 16, 2015)
WY000380
139 WY000381 | Resident Transaction Detail (Oct. 16, 2015)
WY000385
140 MBT0329- | Affidavit of David Alessi (Nov. 10, 2015)
MBT0332
141 18-20 Records Search & Order System (Jan. 11,
2016)
142 Appraisal of Real Property Expert Report X
Prepared by Scott Dugan (Apr. 14, 2017)
143 Notice of Accounting for Injunction Pending
Appeal: September 2020 (Oct. 13, 2020)
144 Second Amended Notice of Taking Deposition

of Wyeth Ranch Community Association
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DISTRICT COURT
CLARK COUNTY, NEVADA
MARCHAI B.T., a Bank Trust, Case No. A-13-689461-C
Plaintiff, Consolidated with A-16-742327-C
VS.
Dept. No. XI

CRISTELA PEREZ, an individual; SFR
INVESTMENTS POOL 1, LLC, a limited

ASSOCIATION, N.D., a national TRIAL BRIEF RE: BONA FIDE
association; DOES I through X; and ROE PURCHASER

CORPORATIONS I through 10, inclusive,

Defendants.

ALL RELATED MATTERS

SFR’S STATUS AS A BONA FIDE PURCHASER OVERRIDES ANY HOMEOWNER PAYMENT

The concept of a bona fide purchaser has long been recognized in Nevada,' but in 2013,

the Legislature codified the definition in NRS 111.180(1). NRS 111.180(1) defines a BFP as

Any purchaser who purchases an estate or interest in any real property in good
faith and for valuable consideration and who does not have actual knowledge,
constructive notice of, or reasonable cause to know that there exists a defect in, or
adverse rights, title or interest to, the real property is a bona fide purchaser.

NRS 111.180(1).

U Swartz v. Adams, 93 Nev. 240, 246, 563 P.2s 74, 77 (1977) (finding that where notice of sale
was not given to owners, property still could not be returned to owners because property was
purchased by a BFP); see also, NRS 111.325, NRS 645F.440 and NRS 205.372.

-1-
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Additionally, NRS 111.180(2) has long protected BFPs even where fraud is involved.
The Legislative minutes which brought about codification of BFP support the notion that BFPs
were always intended to be protected from any challenge to a foreclosure sale. As Sylvia Smith,
President of Nevada Land Title Association testified, BFP “is vital if the former owner shows up
to claim title, since the BFP will keep the asset and the former owner or party who claims to have
an interest would have to look to the fraudulent seller for financial compensation.” See SB 295
Minutes of the Senate Committee on Judiciary 77" Session (April 1, 2013). This is not to say a
party cannot challenge a foreclosure sale, but that party “cannot kick out the new purchaser from
the property who in good faith bought the property as a BFP.” Id. at p. 28. As Russell Dalton,

Chairman of Nevada Land Title Association testified,

This bill protects an innocent party who buys a property at a foreclosure sale...It
requires that the former borrower or any other party that claims a defect in the
foreclosure process to seek monetary damages against the bank or those parties
who wronged that borrower as opposed to disrupting the title, interest and
ownership of the buyer after the foreclosure sale.

Id. atp. 28.

When Senator Ford questioned the need for codification given the concept of BFP has
been in existence forever, Zachary Ball of Nevada Land Title Association testified, “the concept
is not secured. That is what we are attempting to do.” Id. at 28-29. Mr. Ball further noted that
while the concept of BFP appears in other parts of the Nevada Revised Statutes,” those statutes

protect a BFP only from a specific group of wrongdoers. As Mr. Ball testified,

It will be greatly strengthened by codification within the statute. We are looking
at a specific court function. In order to prevent those lawsuits, this gives the title
industry the ability to better rely on the Nevada statutes and law at the
transactional phase.

Id. at 30.
Finally, as Senator Hutchison questioned, “I assume you want to strengthen the BFP
status to provide the subsequent purchasers some certainty and let them move on with life” to

which Mr. Ball responded, “[t]hat is correct.” Id. at p. 31.

2 See NRS 111.325, NRS 645F.440 and NRS 205.372.
.
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What is clear from the legislative history of NRS 111.180(1) is the driving force was to
strengthen BFP status in Nevada such that Courts understood this status cloaked every real estate
transaction in Nevada, including all foreclosure sales. And this is irrespective of whether the
particular statute mentioned BFP because NRS 111.180(1) applies whole cloth to any and all real
estate transactions. Most importantly, this status is intended to insulate BFPs from lawsuits
which challenge foreclosure sales; the idea being a BFP’s title will not be affected by any such
challenge because the remedy for the aggrieved party is limited to money damages.

In that regard, when the Nevada Supreme Court issued Diamond Spur,® and held SFR’s
status as a BFP was irrelevant because the sale was void, this was repudiated by the legislature
through the enactment of NRS 111.180(1) because the application of NRS 111.180(1) does not
depend on any such distinction. Instead, BFP status overrides any challenge to a foreclosure sale
unless otherwise specified in a separate statute.* There being no such statute/limitation governing
a challenge to an NRS 116 sale, BFP status is always relevant. See In re Fountainbleu Las Vegas
Holdings, 128 Nev. 556, 577,289 P.3d 1199, 1212 (2012) (““We have recognized that...equitable
principles will not justify a court’s disregard of statutory requirements.”); see also Hamm v.
Carson City Nugget, Inc., 85 Nev. 99, 100, 450 P.2d 358, 359 (1969) (“The common law is the
rule of decision in our courts unless in conflict with constitutional or statutory commands.”)
(citing NRS 1.030 and Davenport v. State Farm Mutual, 81 Nev. 361, 404 P.2d 10 (1965).)
Additionally, “[w]hen a statute is clear, unambiguous, not in conflict with other statutes and is
constitutional, the judicial branch may not refuse to enforce the statute on public policy grounds.
That decision is within the sole purview of the legislative branch.” Id.

In that regard, Diamond Spur’s holding which found BFP status irrelevant in the context

of a void sale,” which occurred on February 20, 2013, has an expiration date on its application

3 Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev. 604, 427 P.3d 113 (2018).

4 See NRS 107.080(7) enacted in 2015 and which gives a limited time period (30-90 days) for
noticing challenges where BFP will not be insulated. After the expiration of these time periods,
however, a BFP is fully insulated. See also, NRS 116.31166(10) enacted in 2015 and which
insulates a BFP after the expiration of the 60-day redemption period.

5 It bears noting the Nevada Supreme Court cited no law in Nevada for this proposition, but
rather Texas law. Diamond Spur, 134 Nev. at 612,427 P.3d at 121.
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i.e. it only applies to sales which occurred prior to July 1, 2013, the date NRS 111.180(1) became
effective.® Also, by extension, the Nevada Supreme Court’s identical holding regarding BFP in
9352 Cranesbill Tr. v. Wells Fargo Bank, N.A., 136 Nev. 76, 82, 459 P.3d 227, 232 (2020) is
similarly flawed as it relies on Diamond Spur. For all sales that occurred after July 1, 2013, a
buyer’s BFP status overrides any challenge, void or otherwise, to a foreclosure sale. This point is
made abundantly clear by the legislative minutes. Here, the sale occurred on August 28, 2013.
Thus, the Bank does not get the benefit of Diamond Spur’s/Cranesbill’s holding regarding BFP

status. There being no dispute SFR is a BFP, even if the borrower’s payments were applied to the
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superpriority portion, which they were not, SFR’s status as BFP overrides this challenge, and

thus SFR cannot take subject to the deed of trust.

DATED this 22nd day of February, 2021.

62013 Nev. Stat., ch. 400, sec. 4, at 2173.

KIM GILBERT EBRON

/s/ Karen L. Hanks

KAREN L. HANKS, ESQ.

Nevada Bar No. 9578

JASON G. MARTINEZ, ESQ.

Nevada Bar No. 13375

7625 Dean Martin Drive, Ste 110

Las Vegas, Nevada 89139

(702) 485-3300

(702) 485-3301

Attorneys for SFR Investments Pool 1, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of February, 2021, pursuant to NRCP
5(b)(2)(E), I caused a true and correct copy of the foregoing SFR INVESTMENTS POOL 1,
LLC’S TRIAL BRIEF RE: BONA FIDE PURCHASER to be delivered via the Eighth
Judicial District Court Electronic Filing System to the following:

Dochoa@lipsonneilson.com

david@djmerrillpc.com

/s/ Karen L. Hanks
An Employee of Kim Gilbert Ebron
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CRISTELA PEREZ
7119 WOLF RIVERS AVE

LAS VEGAS, NV 89131

Property Address: 7119 WOLF RIVERS AVE
Account#: 64081
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Code Date Amount * Applled Remalning Belance Check# Memo
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LF 8/30/2008 11.20 0.00 1120 903.88 Late Fee Processed
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Certificate of Service

I certify that I filed the Respondent’s Appendix electronically with the

Nevada Supreme Court on the 14th day of January 2022, and each of the registered
users of the Court’s electronic filing system shall receive notice.

Dated this 14th day of January 2022.

David J. Merrill, P.C.

By:  /s/David J. Merrill
David J. Merrill
Nevada Bar No. 6060
10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
(702) 566-1935
Attorney for Marchai, B.T.






