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GALLOWAY 

& JENSEN 

222 California Ave 
Reno, NV 89509 

(775) 333-7555 

CODE: $1425 
Graham Galloway 
Nevada State Bar No. 221 
Galloway & Jensen 
222 California Avenue 
Reno, Nevada 89509 
(775) 333-7555 
Attorneys for Plaintiff 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF 
 

THE STATE OF NEVADA 
 

IN AND FOR THE COUNTY OF WASHOE 

 

AUSTIN LEWIS, an individual,  

 

  Plaintiff, 

 

 vs. 

       

MID-CENTURY INSURANCE COMPANY, 

ROE CORPORATIONS I-X and  

DOES I-X inclusive, 

 

  Defendants. 

_____________________________________/ 

 

 
Case No.: CV20-01047 
  
Dept No.: 1 
  

AMENDED COMPLAINT 

 Plaintiff, AUSTIN LEWIS, by and through his counsel, Graham Galloway of the law 

firm of Galloway & Jensen, hereby alleges as follows: 

 1. Plaintiff, at all times herein mentioned, was and is a resident of the State of 

Nevada. 

 2. At all times herein mentioned, Defendant MID-CENTURY INSURANCE 

COMPANY was and is an insurance company duly authorized to transact business as an 

automobile insurer within the State of Nevada. 

 3. Plaintiff does not know the true names or capacities of defendants sued herein as 

ROE CORPORATIONS I-X, and/or DOES I-X, but Plaintiff is informed and believes, and 

F I L E D
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CV20-01047
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GALLOWAY 

& JENSEN 

222 California Ave 
Reno, NV 89509 

(775) 333-7555 

therefore alleges, that each of the defendants are legally responsible for the events and 

happenings referred to herein and/or are responsible as an insurance carrier to provide 

Uninsured Motorist coverage to Plaintiff. Plaintiff requests leave of this Court to amend this 

Complaint to insert the true names and capacities of ROE CORPORATIONS I-X, and/or DOES 

I-X when they are ascertained, and to join such defendants in this action and assert the 

appropriate charging allegations.    

 4. On or about October 26, 2019, Plaintiff was injured when Joshua Brackett 

negligently, carelessly and recklessly operated an automobile so as to cause it to crash with an 

off road motorcycle the Plaintiff was riding. As a result of the crash, Plaintiff sustained personal 

injuries. Mr. Brackett only had $15,000.00 in liability limits.  Plaintiff’s injuries and medical 

bills exceed the policy limits of Mr. Brackett’s policy. 

 5. On or about October 26, 2019, Plaintiff was insured under a policy of insurance 

through Defendant MID-CENTURY INSURANCE COMPANY.  This policy was in full force 

and effect at the time of the collision. 

 6.  Plaintiff has performed all conditions required by his contract of insurance with 

Defendant MID-CENTURY INSURANCE COMPANY. As a result of the above described 

accident, Plaintiff has made demand upon Defendant MID-CENTURY INSURANCE 

COMPANY to pay the Uninsured Motorist coverage to which Plaintiff is entitled under the 

contract of insurance. Defendant has refused and continues to refuse to pay Plaintiff under his 

uninsured motorist coverage an amount sufficient to adequately compensate Plaintiff for his 

injuries claiming an exclusion limits the underinsured motorist coverage to $25,000.  Plaintiff 

believes this exclusion does not apply to the Plaintiff's claim, and therefore the Defendant has 

breached the terms of the policy 

 7. As a result of Defendant’s breach of the insurance contract between Plaintiff and 

Defendant MID-CENTURY INSURANCE COMPANY, Defendant MID-CENTURY 

INSURANCE COMPANY has become liable to Plaintiff for contract and consequential 
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& JENSEN 

222 California Ave 
Reno, NV 89509 

(775) 333-7555 

damages in an amount in excess of Fifteen Thousand and 00/100 Dollars ($15,000.00). 

 WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, as 

follows: 

1. For contract damages in an amount in excess of Fifteen Thousand and 00/100 

Dollars ($15,000.00); 

2. For consequential damages according to proof; 

3. For court costs and attorney’s fees; 

4. For interest as allowed by law; and 

5. For such other and further relief as this Court deems just and proper. 

  Affirmation Pursuant To NRS 239b.030: The undersigned does hereby affirm that the 

preceding document does not contain the social security number of any person. 

 DATED this 17
th

 day of July, 2020.        GALLOWAY & JENSEN 

 

       By:      /s/ Graham Galloway   

GRAHAM GALLOWAY 

222 California Avenue 

Reno, Nevada 89509 

(775) 333-7555 

Attorney for Plaintiff 
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Revised 9/27/2010 AA                  SUMMONS - COMPLAINT  1

CODE 4085 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
IN AND FOR THE COUNTY OF WASHOE 

______________________________________, 
Plaintiff(s), 

  vs. Case No. ____________________ 

______________________________________, Dept. No. ____________________ 
Defendant(s). 

______________________________________/ 

SUMMONS 

TO THE DEFENDANT:   YOU HAVE BEEN SUED.  THE COURT MAY DECIDE AGAINST YOU     
WITHOUT YOUR BEING HEARD UNLESS YOU RESPOND IN WRITING WITHIN 20 DAYS.            
 READ THE INFORMATION BELOW VERY CAREFULLY. 

 A civil complaint or petition has been filed by the plaintiff(s) against you for the relief as set forth in that 
document (see complaint or petition).  When service is by publication, add a brief statement of the object of the 
action.  See Nevada Rules of Civil Procedure, Rule 4(b). 
The object of this action is: _______________________________________________________________. 

1. If you intend to defend this lawsuit, you must do the following within 20 days after service of
this summons, exclusive of the day of service:

a. File with the Clerk of the Court, whose address is shown below, a formal written
answer to the complaint or petition, along with the appropriate filing fees, in
accordance with the rules of the Court, and;

b. Serve a copy of your answer upon the attorney or plaintiff(s) whose name and address
is shown below.

2. Unless you respond, a default will be entered upon application of the plaintiff(s) and this Court may
enter a judgment against you for the relief demanded in the complaint or petition.

Dated this _______day of ___________________________, 20____. 

Issued on behalf of Plaintiff(s): HOWARD W. CONYERS 
CLERK OF THE COURT 

Name: ___________________________________   By: _________________________________ 
Address: _________________________________ Deputy Clerk 
_________________________________________   Second Judicial District Court 
Phone Number: ____________________________ 75 Court Street 

Reno, Nevada 89501 

14th July 20

/S/ BBLOUGH
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GALLOWAY  

& JENSEN 

222 California Ave 
Reno, NV 89509 

(775) 333-7555 

AFFIRMATION 

Pursuant to NRS 239B.030, the undersigned does affirm that this document 
does not contain the Social Security number of any person. 

 
Dated this 4th day of August, 2020. 

 

      GALLOWAY & JENSEN 

 

      /s/Graham Galloway 
      GRAHAM GALLOWAY 
      222 California Ave 
      Reno, NV  89509 
 
      Attorneys for Plaintiff  
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IN THE SECOND JUDICIAL DISTRICT COURT OF  
THE STATE OF NEVADA IN AND FOR THE  

COUNTY OF WASHOE 
 
AUSTIN LEWIS, an individual, 
 

Plaintiff, 
 

 vs. 
 
MID-CENTURY INSURANCE COMPANY, 
ROE CORPORATIONS I-X and DOES I-X 
inclusive,  
 

  Defendants. 
_______________________________________/ 

 
 
 
Case No.: CV20-01047 
 

Dept. No.: 1 

PRETRIAL ORDER 

The procedures described in this pretrial order are designed to secure a just, speedy, and 

inexpensive determination of this case.  If any party believes a procedure required by this order will 

not achieve these ends, that party should seek an immediate conference among all parties and this 

Court so an alternative order may be discussed.  Otherwise, failure to comply with the provisions 

in this order may result in the imposition of sanctions, which may include, but are not limited 

to, dismissal of the action or entry of a default.  All references to “counsel” include self-represented 

litigants. 

I.  TRIAL SETTING 

Unless the parties have already done so, counsel for the parties shall set trial no later than 

twenty (20) days after entry of this order.  Please contact the Department 1 Judicial Assistant at 

Dept1@washoecourts.us to schedule a setting appointment with the Department 1 Judicial Assistant. 

Plaintiff’s counsel shall prepare the Application for Setting form and email it to the Department 1 

F I L E D
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Judicial Assistant at Dept1@washoecourts.us after receiving a scheduling appointment.  The sections 

regarding juries only apply if a jury trial is requested.  

II.  PRETRIAL CONFERENCES 

 A.   Early Pretrial and Scheduling Conference.  No later than ten (10) days after entry of 

this Order and simultaneously with the trial setting appointment if the trial has not already been set, 

counsel for the parties shall set a pretrial scheduling conference, to be held within sixty (60) days. 

  1. Purpose.  The pretrial scheduling conference provides the parties with an 

opportunity to meet directly with the Court in an effort to facilitate the purposes identified at NRCP 

16(a), present suggestions regarding the matters identified at NRCP 16(c), and address disputes or 

problems arising out of the early case conference. 

  2. Required Attendance.  Lead trial counsel for all parties, as well as all 

unrepresented parties, must attend the pretrial scheduling conference.  

  3.  Stipulation to Vacate Conference.  The parties may stipulate to vacate the 

pretrial scheduling conference and the Court will order the same if the Court  is provided with a 

written stipulation stating the agreement of all parties that an early pretrial scheduling conference is 

not warranted, and including a stipulated scheduling order for entry in this case.  The stipulated 

scheduling order must specify deadlines, using calendar dates, that comply with the provisions of 

NRCP 16.1(a) and (c) for:  

 (a)  filing motions to amend the pleadings or to add parties; 

(b)  making initial expert disclosures; 

(c)  making rebuttal expert disclosures; 

(d)  completing discovery proceedings; and 

(e)  filing dispositive motions. 

The stipulated scheduling order also must specify a calendar date by which all pretrial motions, 

including dispositive motions and motions limiting or excluding an expert’s testimony, must be 

submitted for decision, said submission date must be no later than thirty (30) calendar days before 

trial. 

/// 
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 B. Interim Pretrial Conferences.  This Court is available to meet with the parties 

whenever the parties agree a meeting would be beneficial.  This Court may also order one or more 

pretrial conferences sua sponte or upon motion by any party. 

 C. Final Pretrial Conference.  At the same time trial is scheduled, the parties must also 

schedule the date for a final pretrial conference, to be held no later than thirty (30) days1 prior to trial. 

  1. Purpose.  The conference is intended to develop a plan for trial, including a 

protocol for facilitating the admission of evidence and to address any trial-related disputes, needs, or 

requests. 

  2. Required Attendance.  This conference must be attended by: 

(a)  the attorneys who will try the case (the parties, which includes 

an authorized representative of any party that is an entity, may 

be required to attend); and 

 (b)  any unrepresented parties. 

  3. Use of Equipment at Trial.  At the final pretrial conference, counsel must advise 

the Court fully with respect to the following matters: 

(a)  the equipment to be used during trial, including any request to 

use the Court’s equipment; 

(b)  the presentation software to be used during trial, and whether 

each party is able to receive and use digital files of presentation 

materials prepared by another; 

(c)  any expected use of videoconferencing; and 

(d)  the reliability and positioning for any equipment to be brought 

to the courtroom. 

D.  Personal Appearance Required at all Conferences.  Counsel’s personal appearance 

is required at all conferences, except upon prior approval of the Court.  

E. Requests for Telephonic Appearance.  Any request for telephonic appearance by and 

attorney and/or witness at a hearing or conference must be made in writing (cc’d to all counsel) to 

 
1 See WDCR 6 
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Dept1@washoecourts.us at least ten (10) days prior to the hearing or conference.  The written request 

must provide the following: 

 1. Name of individual requesting telephonic appearance. 

 2. Location of individual requesting telephonic appearance. 

 3. The name of the party the attorney is representing, if applicable. 

 4. The reason for the telephonic attendance request. 

 5. Whether the matter set for hearing is contested.  

III.  DISCOVERY 

A. Discovery Deadline.  The deadline to complete discovery and all discovery 

proceedings must be set no later than thirty (30) days before commencement of trial.  

B. Consultation Before Discovery Motion Practice.  Prior to filing any discovery 

motion, the attorney for the moving party must consult with opposing counsel about the disputed 

issues.  Counsel for each side must present to each other the merits of their respective positions with 

the same candor, specificity, and supporting material as would be used in connection with a discovery 

motion. The Parties are reminded that the Discovery Commissioner is available to address some 

disputes telephonically. 

 C. Discovery Hearings.  Discovery motions typically are resolved without the need for 

oral argument.  However, if both sides desire a dispute resolution conference pursuant to NRCP 

16.l(d), counsel must contact the Discovery Commissioner’s office at (775) 328-3293 to obtain a 

convenient date and time for the conference.  If the parties cannot agree upon the need for a conference, 

the party seeking the conference must file and submit a motion in that regard. 

 D. Effect of Trial Continuance.  A continuance of trial does not extend the deadline for 

completing discovery.  A request for an extension of the discovery deadline, if needed, must be made 

separately or included as part of any motion for continuance of trial.  The parties may include an 

agreement to extend discovery in a stipulation to continue trial presented for court order.  

 E. Computer Animations.  If any party intends to offer a computer-generated animation 

either as an evidentiary exhibit or an illustrative aid, that party must disclose that intention when expert 

disclosures are made pursuant to NRCP 16.1(a)(2).  A copy of the animation must be furnished to all 
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other parties and the Court no later than 30 days prior to trial.  Disclosure of the animation includes 

copies of the underlying digital files as well as of the completed animation. 

IV. SETTLEMENT AND ALTERNATIVE DISPUTE RESOLUTION 

 A. Notice of Settlement.  In the event that this case is settled prior to trial, the parties must 

promptly notify the department Judicial Assistant. 

B. Settlement Conference or Alternative Dispute Resolution.  This Court may order, 

upon a party’s request or sua sponte, that the parties and their attorneys 1) meet in person with a judge 

other than the presiding judge in this case and attempt to settle the case, or 2) participate in mediation 

or some other appropriate form of alternative dispute resolution in an effort to resolve this case prior 

to trial. 

V.  TRIAL-RELATED PROCEDURES 

 A. Motions in Limine.  All motions in limine, except motions in limine to exclude an 

expert’s testimony, must be submitted for decision no later than fifteen (15) calendar days before trial.     

 B. All Other Motions.  All motions, except motions in limine as defined above, must be 

submitted for decision no later than thirty (30) calendar days before trial.     

 C. Exhibits.  Trial counsel for the parties shall contact the Courtroom Clerk, Maria Schuck 

at maria.schuck@washoecourts.us, no later than fifteen (15) judicial days before trial, to arrange a 

date and time to mark trial exhibits.  In no event shall the marking of exhibits take place later than the 

Monday before trial, without leave of the Court.  

  1. Marking and Objections.  All exhibits shall be marked in one numbered series 

(Exhibit 1, 2, 3, etc.) and placed in one or more binders provided by counsel, unless the Court permits 

a different procedure.  When marking the exhibits with the clerk, counsel shall advise the clerk of all 

exhibits which may be admitted without objection, and those that may be admissible subject to 

objections.  Any exhibits not timely submitted to opposing counsel and the clerk may not be offered 

or referenced during the trial, without leave of the Court. 

  2. Copies.  Counsel must cooperate to insure that the official exhibits and one 

identical copy are provided to the Court. 

///   
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  3.   Custody of Exhibits.  After marking trial Exhibits by the clerk, the exhibits will 

remain in the custody of the clerk, until an order is issued directing the disposition or return to counsel. 

  4.   Demonstrative Exhibits.  Demonstrative Exhibits must be disclosed to counsel 

and the Court within a reasonable period before their anticipated use to permit appropriate objections, 

if any.  

D.   Trial Statements.  Trial Statements must conform to WDCR 5. Trial Statements must 

be filed and served no later than 5:00 p.m. seven (7) days before trial, unless otherwise ordered by the 

Court.   They must be served upon other parties by e-filing, personal delivery, fax, or email.  If the 

matter is a bench trial, findings of fact are to be submitted, not filed, to the Court in Word format to 

Dept1@washoecourts.us with the trial statement, but not in lieu of the trial statement.  

 E.   Jury Instructions and Verdict Forms.  All proposed jury instructions and verdict 

forms must be submitted to the Court no later than 5:00 p.m. on the Wednesday before trial, unless 

otherwise ordered by the court.2 

  1. Format.  All original jury instructions must be provided to the Court in Word 

format electronically at Dept1@washoecourts.us and must be accompanied by a separate copy of each 

instruction containing a citation to the form instruction or to the authority supporting that instruction.  

All modifications made to instructions taken from statutory authority must be separately underscored 

on the citation page. 

  2.   Exchange.  The parties must exchange all proposed jury instructions and verdict 

forms no later than seven calendar days before trial, unless otherwise ordered by the Court.  

  3. Agreement and Submission.  The parties must confer regarding the proposed 

jury instructions and verdict forms before they are submitted to the Court and shall use their best 

efforts to stipulate to uncontested instructions.  All undisputed instructions and verdict forms must be 

submitted jointly to the Court; the parties must separately submit any disputed instructions with 

supporting research and citations and verdict forms at the time set forth in Section E above. 

  4.   Disputes and Additional Instructions.  After commencement of the trial, the 

Court will meet with counsel to determine the jury instructions and verdict forms that will be used.  At 

 
2 See WDCR 7(8). 
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that time, the Court will resolve all disputes over instructions and verdict forms, and consider the need 

for any additional instructions which were not foreseen prior to trial. 

 F. Juror Notes and Questions.  Jurors will be permitted to take notes during trial.  Jurors 

will be permitted to submit questions in writing during trial; however, juror questions will be asked 

only after the questions are reviewed by counsel and approved by the Court.   

G. Use of Electronically Recorded Depositions.  No depositions recorded by other than 

stenographic means may be edited until the Court rules on objections.  If such a recording is to be used 

at trial, it must be edited to eliminate cumulative testimony and to present only matters that are relevant 

and material.   

H. Evidentiary Rulings.  Every witness that counsel intends to call at trial must be 

informed by counsel about any rulings that restrict or limit testimony or evidence (e.g., rulings on 

motions in limine) to inform them that they may not offer or mention any evidence that is subject to 

that ruling. 

I. Examination Limits.  Absent extraordinary circumstances, counsel will be given the 

opportunity for one re-direct and one re-cross examination. 

VI.  MISCELLANEOUS 

A. Civility.  The use of language which characterizes the conduct, arguments or ethics of 

another is to be avoided unless relevant to a motion or proceeding before the Court. In the appropriate 

case, the Court will upon motion or sua sponte, consider sanctions, including monetary penalties 

and/or striking the pleading or document in which such improprieties appear, and may order any other 

suitable measure the Court deems to be justified. This section of this Order includes, but is not limited 

to, written material exchanged between counsel, briefs or other written materials submitted to the 

Court, and conduct at depositions, hearings, trial or meetings with the Court. 

B. Communication with Department.  In addition to communication by telephone, 

letter, or fax, counsel may communicate with Department 1 by e-mailing Dept1@washoecourts.us.  

All written communications must be copied to all opposing counsel and unrepresented litigants. 

C. Page Limits.  All pleadings including accompanying legal memoranda submitted in 

support of any motion may not exceed twenty (20) pages in length; opposition pleadings may not 
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exceed twenty (20) pages in length; and reply pleadings may not exceed ten pages in length.  These 

limitations are exclusive of exhibits.  A party may file a pleading that exceeds these limits by five 

pages, so long as it is filed with a certification of counsel that good cause existed to exceed the standard 

page limits and the reasons therefore.   Briefs in excess of five pages over these limits may only be 

filed with prior leave of the Court, upon a showing of good cause. 

D. Request for Accommodation.  Counsel must notify the Court no later than 30 days 

before trial of any reasonable accommodation needed because of a disability, or immediately upon 

learning of the need if not known in advance.   

 E. Etiquette and Decorum.  Counsel must at all times adhere to professional standards 

of courtroom etiquette and decorum, including but not limited to the following: 

● Counsel may not use speaking objections 

● Counsel must stand when speaking 

● Counsel may not address each other during their respective arguments 

● Counsel must be punctual 

● Counsel must be prepared 

VII. CASE SPECIFIC REQUIREMENTS 

Not Applicable 

 IT IS SO ORDERED.  

 Dated: September 29, 2020. 
 
             
       KATHLEEN M. DRAKULICH         

DISTRICT JUDGE 
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CERTIFICATE OF SERVICE 

CASE NO. CV20-01047 

 I certify that I am an employee of the SECOND JUDICIAL DISTRICT COURT of the 

STATE OF NEVADA, COUNTY OF WASHOE; that on the 29th day of September, 2020, I 

electronically filed the PRETRIAL ORDER with the Clerk of the Court by using the ECF system. 

 I further certify that I transmitted a true and correct copy of the foregoing document by the 

method(s) noted below: 

Electronically filed with the Clerk of the Court by using the ECF system which will send a notice 

of electronic filing to the following: 
 GRAHAM GALLOWAY, ESQ. for AUSTIN LEWIS et al  

 TODD ALEXANDER, ESQ. for MID-CENTURY INSURANCE COMPANY 

Deposited to the Second Judicial District Court mailing system in a sealed envelope for postage 

and mailing by Washoe County using the United States Postal Service in Reno, Nevada:  

[NONE] 

 

 
 

___________________________________ 
       Department 1 Judicial Assistant  
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CODE: 2645 

Graham Galloway 

Nevada State Bar No. 221 

Galloway & Jensen 

222 California Avenue 

Reno, Nevada 89509 

(775) 333-7555 

Attorneys for Plaintiff 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 

 

AUSTIN LEWIS, an individual,  

 

  Plaintiff, 

 

 vs. 

       

MID-CENTURY INSURANCE COMPANY, 

ROE CORPORATIONS I-X and  

DOES I-X inclusive, 

 

  Defendants. 

_____________________________________/ 

 

 
Case No.: CV20-01047 
  
Dept No.: 1 
  

PLAINTIFF’S OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Plaintiff, Austin Lewis, by and through his counsel, Graham Galloway of Galloway and 

Jensen, hereby opposes the Defendant's Motion For Summary Judgment on the basis the 

Defendant is not entitled to judgment as a matter of law, and in the alternative, genuine issues 

of material fact exist that preclude judgment as a matter of law. 

I. 

FACTS 

  On October 26, 2019, Austin Lewis was riding his off road motorcycle at what is called 

the Sand Pits OHV Park outside of South Lake Tahoe, California.  The Sand Pits Park is signed 

F I L E D
Electronically
CV20-01047

2021-03-16 05:03:00 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 8346171 : yviloria
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for use by "...vehicles that are not street legal (i.e. dirt bikes and quads)..."  ( See Exhibit 1, 

Traffic Collision report page 6).  Mr. Lewis was riding his KTM 250SX dirt bike on the 

motocross track in the natural directional flow when he took a large jump. At the same time, 

Joshua Brackett, unbeknown to Mr. Lewis, drove a Ford Mustang onto the motocross track and 

was headed in the wrong direction and came to a stop right under the jump where motorcycles 

would land.  Mr. Lewis was not able to see the Brackett Mustang until coming down off the 

jump and his motorcycle landed on top of the Mustang.  The California Highway Patrol 

determined Mr. Brackett was the cause of the crash for improperly driving a car on the 

motocross track, as well as driving in the wrong direction.  Exhibit 1. 

 Mr. Lewis sustained fractures of his T4, T9, T11 and T12 vertabrae as a result of 

smashing into the windshield of Mr. Brackett's Mustang.  He also fractured a portion of his 

sternum and sustained a pneumothorax, which is when air leaks between the lungs and chest 

wall and causes a collapsed lung.  Mr. Lewis' medical expenses to date are $112,477.00, and he 

missed a substantial amount of work at a loader at UPS. 

 Mr. Brackett's vehicle was insured by Financial Indemnity Company for the statutory 

minimum in California of $15,000.00.  Mr. Lewis accepted Mr. Brackett's policy limits and 

then presented a claim for underinsured motorist coverage to his own insurer, Mid-Century.  

(See Exhibit 2, the Financial Indemnity Release).   Mr. Lewis was insured through Mid-

Century at the time of this crash, and had uninsured/underinsured limits (UM/UIM) of 

$250,000.00.  When Mr. Lewis presented a claim for underinsured motorist benefits, he was 

informed by Mid-Century an exclusion in his policy applied to "step down" the uninsured 

motorist (UIM) coverage from the policy limits of $250,000.00 to the statutory liability limits 

of $25,000.00. (See Exhibit 3, Shawn Ward correspondence of January 30, 2020).  Plaintiff 
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believes Mid-century has improperly applied this exclusion, or at a minimum, an ambiguity 

exists in the policy language such that the exclusion cannot be applied to Mr. Lewis. 

II. 

ARGUMENT 

A. The Mid-Century Exclusion Does Not Apply  

 When Austin Lewis applied for his UIM benefits, Mid-Century asserted an exclusion 

set forth in its policy that limits the UIM coverage when an insured is occupying any vehicle 

the insured owns that is not covered under the policy.  Mid-Century correctly asserts the KTM 

motorcycle Mr. Lewis was riding was not insured under the policy in question, and the 

motorcycle was owned by Mr. Lewis.  What Mid-Century failed to consider, and has not raised 

in its motion, is the definition of a vehicle as it is defined in the UM/UIM provisions of the 

contract of insurance.   

The policy has a general definitions section set forth at page three of the contract. 

(Exhibit 4) This section does not define a motor vehicle and instead talks in terms of a "car".  

There are definitions for "additional car", "replacement car", "private passenger car", 

"substitute car", "utility car" and "insured car", but nothing that defines or addresses vehicle or 

motor vehicle.  Instead, in Part II of the contract, entitled UNINSURED MOTORIST (Page 

7), Mid-Century provides a definition of "motor vehicle" under the heading Additional 

Definitions Used In This Part Only: 

 2.  Motor vehicle means a land motor vehicle or a trailer but does not mean a vehicle: 

  a. Operated on rails or crawler-treads. 

  b. Designed principally for use off public roads, including, but not limited to, 

dune buggies, go carts, all terrain vehicles of two or more wheels, mini-bikes, farm tractors and 
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other farm equipment, stock cars and all other racing cars, and all other vehicles of similar 

characteristics. 

 So, in the very section of the insurance contract that covers UIM claims, Mid-Century 

has defined a vehicle to not include vehicles designed principally for use off public roads, and 

specifically includes in this exclusion all terrain vehicles of two wheels.  As set forth in the 

Declaration of Eileen Sullivan, Exhibit 5, the KTM 250 SX motorcycle Austin Lewis was 

riding at the time of this crash was a vehicle designed exclusively for off road use.  As such, 

under Mid-Century's own UIM definition of motor vehicle, it is not a vehicle, and therefore, the 

exclusion relied upon by Mid-Century to step down the UIM coverage does not apply.   If the 

exclusion does not apply, then the Defendant is not entitled to judgment as a matter of law.  On 

the contrary, it is the Plaintiff who is entitled to partial judgment as a matter of law on the issue 

of whether the policy exclusion applies.  

B. Ambiguities In The Contract are Construed Against The Insurer 

 Although the definition of motor vehicle in Mid-Century's UIM portion of the insurance 

contract clearly excludes the Plaintiff's KTM 250 SX from the definition of a motor vehicle, 

and therefore the exclusion relied upon by the Defendant does not apply, in the event the 

exclusion is somehow deemed the limiting exclusion is ambiguous when read in conjunction 

with the definition of motor vehicle contained within the uninsured motorist section of the 

Defendant's insurance contract.  The exclusion relied upon by the defendant uses the term "any 

vehicle" owned by the named insured that is not insured under the contract.  The definition of a 

"motor vehicle" within the uninsured section of the contract excludes off road vehicles from the 

definition of a motor vehicle.  Again, as argued above, this clearly excludes the Plaintiff's off 

road motorcycle from being defined as a vehicle, but Mid-Century seemingly believes a much 
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broader definition of motor vehicle applies at least as to the exclusion they have used to step 

down the UIM limits. 

 If Mid-Century is correct that somehow a broader definition of motor vehicle applies to 

UIM coverage then an ambiguity exists within the uninsured/underinsured motorist coverage 

language.  On the one hand the definition of a motor vehicle for uninsured/underinsured 

motorist coverage does not include off road vehicles, and on the other hand for policy limits 

purposes, as argued by Mid-Century, all vehicles, even off road vehicles, are included in the 

exclusion that steps down the policy limits. These two positions are inherently in conflict, and 

unless you ignore the definition of motor vehicle as Mid-Century has done, cannot be 

reconciled. The definitional language, however, cannot simply be ignored.  If you read the 

definition and the exclusion together, and then apply Mid-Century's argument that "any" 

vehicle, including an off road vehicle, is subject to the step down provisions of the exclusion, 

the policy language is subject to two competing interpretations and is therefore ambiguous. 

 In  Benchmark Ins. Co. v. Sparks, 127 Nev. 407. 254 P.3d 617 (2011), the Nevada 

Supreme Court stated: 

"... insurance policies are contracts of adhesion.  That is, the 
policies are drafted by the insurers and are offered to the 
policyholder without any opportunity for the policyholder to 
negotiate the policy's terms.  Thus, in order for an insurer to 
effectively limit its contractual obligations, the insurance policy 
must unambiguously convey the insurer's intent to do so.  It 
follows that any ambiguity or uncertainty in an insurance policy 
must be construed against the insurer and in favor of the insured." 
(internal quotations and citations omitted). 

 
 The Nevada Supreme Court has further stated: 

"We interpret an insurance policy from the perspective of one not 
trained in the law or in insurance, with the terms of the contract 
viewed in their plain, ordinary and popular sense.  And we 
consider the policy as a whole to give reasonable and harmonious 
meaning to the entire policy."    
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Century Sur. Co. v. Casino W., Inc., 130 Nev. 395, 329 P.3d 614 (2014) (internal 

quotations and citations omitted). 

"An insurance policy is considered ambiguous if it creates multiple 
reasonable expectations of coverage as drafted.  A seemingly clear 
policy can be rendered ambiguous when applying the policy to the 
facts leads to multiple reasonable interpretations.  We interpret 
ambiguities in an insurance contract against the drafter, which is 
typically the insurer.  Id. 
 
“Clauses providing coverage broadly interpreted so as to afford the 
greatest possible coverage to the insured, and clauses excluding 
coverage are interpreted narrowly against the insurer."   Id. 

 
 In the instant case, if the exclusion put forth by the Defendant is read by itself, it is 

seemingly unambiguous.  On the other hand, the definition of a vehicle is also unambiguous; it 

does not include an off road motorcycle such as the one ridden by Austin Lewis at the time of 

his crash, and therefore, the exclusion should not apply to his claim.  How can an exclusion for 

"any vehicle" apply to an off road motorcycle if the policy provides that an off road motorcycle 

by definition is not a "vehicle"?  Mid-Century has ignored its definition of motor vehicle 

because when the exclusion and definition are read together, two competing interpretations can 

be argued as to the limits of the UIM coverage. 

 Although Mr. Lewis does not believe an ambiguity exists because his motorcycle is not 

a vehicle for purposes of the UM/UIM portion of the insurance contract, the Defendant has put 

forth an alternative interpretation of its contract, and as such, the conflicting interpretations or 

ambiguity, should be construed against the Defendant who drafted the contract of adhesion that 

is at issue in this matter.  If the Defendant had not wanted to cover the present factual scenario, 

it could easily have defined motor vehicle differently and not excluded off road vehicles in its 

definition of motor vehicle. 

 When a provision in an insurance policy is ambiguous, the provision should be 
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construed to effectuate the reasonable expectations of the insured.   Benchmark Ins. co., v. 

Sparks, 127 Nev. 407, 254 P.3d 617 (2011).  In the instant matter, the definition of motor 

vehicle in the UM/UIM section of the Mid-Century policy, gives rise to an  expectation the full 

UIM limits would be available to Plainitff, and not a sum reduced down to the statutory 

liability limits. (Exhibit 6, Affidavit of Austin Lewis). 

 In Powell v. Liberty Mut. Fire Ins. Co., 127 Nev. 156, 252 P.3d 668 (2011), the Nevada 

Supreme Court held: 

If an insurer wants to exclude (or in this case limit) coverage, it 
must: 
(1) Write the exclusion in obvious and unambiguous language in 
the policy, 
(2) Establish that the interpretation excluding coverage is the only 
interpretation of the exclusion that can fairly be made, and  
(3) Establish that the exclusion clearly applies to this particular 
case."   

 
 Mid-Century cannot establish the interpretation it has given its limiting exclusion is the 

only interpretation of its contract language.  Plaintiff's interpretation is reasonable; Plaintiff's 

off road motorcycle is by definition not a vehicle for purposes of UM/UIM coverage, and 

therefore the exclusion or limitation on coverage language argued by the Defendant cannot 

apply.  If the motorcycle is not a vehicle, then the exclusions for "vehicles" not insured under 

the policy is not triggered. 

III. 

CONCLUSION 

Mid-Century is not entitled to judgment as a matter of law.  Its own definition of motor 

vehicle excludes Mr. Lewis' off road motorcycle as a vehicle, and the exclusion relied upon by 

the Defendant does not apply to the facts of this matter.  At a minimum, two interpretations 

may be applied to the UM/UIM language of the policy which gives rise to an ambiguity that 
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has to be construed against Mid-Century as the drafter of the policy.  Mid-Century, therefore, is 

not entitled to judgment as a matter of law, and its motion for summary judgment should be 

denied. 

 Affirmation Pursuant To NRS 239b.030: The undersigned does hereby affirm that the 

preceding document does not contain the social security number of any person. 

 DATED this 16
th

 day of March, 2021.              GALLOWAY & JENSEN 

 

       By:   /s/ Graham Galloway   

GRAHAM GALLOWAY 

222 California Avenue 

Reno, Nevada 89509 

(775) 333-7555 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GALLOWAY & JENSEN 

and that on this date I served a true and correct copy of the preceding document addressed to 

the following: 

Todd Alexander 

Lemons, Grundy & Eisenberg 

6005 Plumas, Suite 300 

Reno, NV 89509 

Attorney for Defendant  
 

[  ] BY U.S. MAIL:  I deposited for mailing in the United States mail, with postage fully 
prepaid, an envelope containing the preceding document at Reno, Nevada, in the ordinary 
course of business. 
 
[  ] COURTESY COPY VIA ELECTRONIC MAIL 
 
[  ] BY PERSONAL SERVICE:  An employee of Galloway & Jensen personally 
delivered the preceding document by hand delivery to the offices of the address named above. 
 
[  ] BY MESSENGER SERVICE: Reno Carson Messenger Service received from 
Galloway & Jensen the preceding document for delivery to the offices of the address named 
above. 
 
[X] BY ELECTRONIC FILING (e-Flex) 
 

DATED this 16
th

 day of March, 2021.  

 

/s/ Yennifer Sanchez   
         Yennifer Sanchez 
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Exhibit List  

Lewis v. Mid-Century Insurance 

 

 Exhibit 1 Traffic Collision report  

 Exhibit 2 Financial Indemnity Release 

 Exhibit 3 Shawn Ward correspondence dated January 30, 2020. 

 Exhibit 4 Exhibit 1 of Defendant’s Motion 

 Exhibit 5  Declaration of Eileen Sullivan 

 Exhibit 6 Affidavit of Austin Lewis  
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CODE: 2160 
Graham Galloway 
Nevada State Bar No. 221 
Galloway & Jensen 
222 California Avenue 
Reno, Nevada 89509 
(775) 333-7555 
Attorneys for Plaintiff 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

 

THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

 

AUSTIN LEWIS, an individual,  

 

  Plaintiff, 

 

 vs. 

       

MID-CENTURY INSURANCE COMPANY, 

ROE CORPORATIONS I-X and  

DOES I-X inclusive, 

 

  Defendants. 

_____________________________________/ 

 

 
Case No.: CV20-01047 
  
Dept No.: 1 
  

PLAINTIFF’S CROSS MOTION FOR PARTIAL SUMMARY JUDGMENT 

 Plaintiff Austin Lewis, by and through his attorney, Graham Galloway of Galloway and 

Jensen,  hereby moves this Court for an order granting partial summary judgment on the issue 

of what the underinsured motorist limits are in this matter.  Plaintiff's motion is made and based 

upon the pleadings and evidence filed in support of and in opposition to the Defendant's Motion 

for Summary Judgment.  Plaintiff is entitled to partial summary judgment finding the 

underinsured motorist limits available to him under Mid-Century's policy are $250,000.00, and 

the limiting exclusion language asserted by the Defendant does not apply to the facts of this 

matter.   
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I. 

FACTS 

The facts of this matter are set forth in detail in both the Defendant's Motion for 

Summary Judgment and Plaintiff's Opposition to the Defendant's Motion for Summary 

Judgment, and are incorporated by reference into this motion as if more fully set forth herein.  

The facts necessary for the Court to decide this cross motion are the same facts critical to the 

underlying motion for summary judgment brought by the Defendant: 

 1. The Mid-Century exclusion limits the underinsured motorist coverage under the 

policy to the state liability minimum limit of $25,000.00 when the insured is occupying or 

riding a vehicle that is owned by the insured, but not insured under the policy. 

 2. The Mid-Century policy defines a motor vehicle, for purposes of the 

underinsured motorist coverage, to not include vehicles designed for off public road use, 

including all terrain vehicles of two wheels. 

 3. Austin Lewis was riding a KTM 250 SX motorcycle he owned when he was 

involved in a crash with an underinsured motorist.   

 4. Mr. Lewis' KTM motorcycle was designed exclusively for off public road use. 

II. 

ARGUMENT 

 Plaintiff is entitled to partial summary judgment on the issue of the amount of the 

underinsured motorist coverage available pursuant to the Mid-Century policy.  As set forth in 

the Plaintiff's Opposition to Defendant's Motion for Summary Judgment, the opposition being 

incorporated into the instant cross motion by reference herein, the definition of "motor vehicle"  

contained in the UM/UIM provisions of the Mid-Century policy, define a motor vehicle to not 

include an off road motorcycle, and therefore the exclusion does not apply to limit the coverage  
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of $250,000.00 to the Plaintiff.  If the motorcycle is not a vehicle for purposes of underinsured 

motorist coverage, how can the exclusionary limitation of the policy limits apply?  As argued in 

the alternative in the Opposition to Defendant's Motion for Summary Judgment, at a minimum, 

an ambiguity exists in the UM/UIM language between the exclusion and the definition of motor 

vehicle, and the policy language has to be construed against the Defendant and the Plaintiff 

afforded the full UM/UIM limits of $250,000.00. 

II. 

CONCLUSION 

 For all of the reasons set forth in the Plaintiff's Opposition to Defendant's Motion for 

Summary Judgment, there are no genuine issues of material fact on the issue of the UM/UIM 

limits, and Plaintiff is entitled to an order granting partial summary judgment that he has 

UM/UIM limits available for this matter in the amount of $250,000.00.  The issue of whether 

Mr. Lewis' injuries and damages exhaust those limits remains to be determined. 

 Affirmation Pursuant To NRS 239b.030: The undersigned does hereby affirm that the 

preceding document does not contain the social security number of any person. 

 Respectfully Submitted this 16
th 

day of March, 2021. 

 

               GALLOWAY & JENSEN 

 

 

       By:     /s/ Graham Galloway   

GRAHAM GALLOWAY 

222 California Avenue 

Reno, Nevada 89509 

(775) 333-7555 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GALLOWAY & JENSEN 

and that on this date I served a true and correct copy of the preceding document addressed to 

the following: 

Todd Alexander 

Lemons, Grundy & Eisenberg 

6005 Plumas, Suite 300 

Reno, NV 89509 

Attorney for Defendant  

 

[  ] BY U.S. MAIL:  I deposited for mailing in the United States mail, with postage fully 
prepaid, an envelope containing the preceding document at Reno, Nevada, in the ordinary 
course of business. 
 
[  ] COURTESY COPY VIA FACSIMILE 
 
[  ] BY PERSONAL SERVICE:  An employee of Galloway & Jensen personally 
delivered the preceding document by hand delivery to the offices of the address named above. 
 
[  ] BY MESSENGER SERVICE: Reno Carson Messenger Service received from 
Galloway & Jensen the preceding document for delivery to the offices of the address named 
above. 
 
[X] BY ELECTRONIC FILING (e-Flex) 
 

DATED this 16
th

 day of March, 2021.  

 

/s/ Yennifer Sanchez    
         Yennifer Sanchez 
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CODE: 3790 
Graham Galloway 
Nevada State Bar No. 221 
Galloway & Jensen 
222 California Avenue 
Reno, Nevada 89509 
(775) 333-7555 
Attorneys for Plaintiff 
 

IN THE SECOND JUDICIAL DISTRICT COURT OF 

 

THE STATE OF NEVADA 

 

IN AND FOR THE COUNTY OF WASHOE 

 

AUSTIN LEWIS, an individual,  

 

  Plaintiff, 

 

 vs. 

       

MID-CENTURY INSURANCE COMPANY, 

ROE CORPORATIONS I-X and  

DOES I-X inclusive, 

 

  Defendants. 

_____________________________________/ 

 

 
Case No.: CV20-01047 
  
Dept No.: 1 
  

REPLY IN SUPPORT OF PLAINTIFF'S CROSS-MOTION 

FOR PARTIAL SUMMARY JUDGMENT 

 Plaintiff, Austin Lewis, by and through his counsel, Graham Galloway of Galloway and 

Jensen, hereby submits the following Reply in support of Plaintiff's Cross-Motion for Partial 

Summary Judgment. 

The Defendant argues in both its reply in support of its own motion for summary 

judgment, as well as its opposition to the Plaintiff's cross motion for partial summary judgment, 

that it has excluded coverage for the Plaintiff's claim, and there is no ambiguity in its policy  

 

F I L E D
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Clerk of the Court

Transaction # 8377560 : yviloria
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language. The exclusion relied upon by Mid-Century, by itself, seems clear.  The problem in 

this case, though, is when you read the policy as a whole, the exclusion does not cover the 

claim brought by Mr. Lewis, or at a minimum, an ambiguity arises that must be construed 

against Mid-Century. 

I. 

THE POLICY LANGUAGE DOS NOT SUPPORT MID-CENTURY’S  

INTERPRETATION OF THE COVERAGE 

UM/UIM insurance applies to an insured who has been injured by an uninsured or 

underinsured motorist.  It applies even when the insured is not occupying a vehicle.  For 

example, if an insured is a pedestrian or a bicyclist and is hit by an uninsured or underinsured 

motorist, coverage extends to the injured policyholder.  In this case, Mr. Lewis was riding an 

off road motorcycle, a "dirt bike", when he was struck by an underinsured vehicle.  Under the 

specific language of Mid Century's policy, the dirt bike is not a vehicle for purposes of the 

underinsured motorist coverage afforded Mr. Lewis.  The policy specifically provides a 

definition of what a vehicle is, and specifically excludes from the definition of a motor vehicle 

any vehicle "designed principally for use off public roads including, but not limited to dune 

buggies, go-carts, all terrain vehicles of two or more wheels, mini-bikes ...".  Mr. Lewis' dirt 

bike, by definition, is not a motor vehicle, and if it is not a vehicle for purposes of the UM/UIM 

coverage, then the exclusion relied upon by the defendant can not apply.  If the dirt bike is not a 

vehicle, then Mr. Lewis was not occupying a vehicle, and therefore the exclusion for owned 

vehicles does not apply.  How can you exclude coverage for a non owned vehicle, if the insured 

was not occupying a vehicle as defined by the language of the policy?  

 Mid-Century argues the definition of vehicle does not apply to the exclusion because  
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the definition was not used in the exclusion.  This ignores the specific language of the policy.  

The definition of a vehicle is set forth under the UM/UIM coverage heading: Additional 

Definitions Used In This Part Only.  This heading does not limit the definition in any manner, 

and nowhere is there language that says the definition of a motor vehicle does not apply to any 

exclusions under the UM/UIM coverage.  In fact, the exact opposite is true:  the definitions are 

for use in the entire UM/UIM coverage section of the policy. If Mid-Century wanted to not 

include its definition of a motor vehicle in the exclusion, it simply should have said the 

definition of motor vehicle set forth in the UM/UIM section of the policy does not apply to any 

exclusions in the UM/UIM coverage section of the policy. 

Mid-Century also argues the definition of motor vehicle in the UM/UIM section of the 

policy somehow only applies to the "uninsured motor vehicle".   In other words, according to 

the Defendant's interpretation, the definition now relied upon by the Plaintiff only applies to the 

vehicle responsible for the crash.  That is a flat out misstatement of the definitional section of 

the policy.  The policy reads as follows: 

PART II-UNINSURED MOTORIST 
COVERAGE C-UNINSURED MOTORIST COVERAGE 
 
We will pay all sums which an Insured person is legally entitled 
to recover as damages from the owner or operator of an 
uninsured motor vehicle because of bodily injury sustained by 
the insured person.  The bodily injury must be caused by an 
accident and arise out of the ownership, maintenance or use of the 
uninsured motor vehicle. 
 
Additional Definitions Used In This Part Only 
 
2.  Motor Vehicle means a land motor vehicle or a trailer but does 
not mean a vehicle: 
a.  Operated on rails or crawler treads 
 
b. Designed principally for use off public roads, including, but           
not limited to, dune buggies, go-carts, all terrain vehicles of two or 
more wheels, mini-bikes farm tractors and other farm equipment,      
stock cars and all other racing cars, and all other vehicles with 
similar characteristics. 
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c.  Used as a residence or office. 
 
3.  Uninsured motor vehicle means a motor vehicle which is: 
a.  Not insured by a bodily injury liability bond or policy at the 
time of the accident. 
       
d.  Insured by a bodily injury liability bond or policy at the time 
of the accident which provides coverage in amounts less than the 
damages which the insured person is legally entitled from the 
owner or operator of that vehicle. 

 

Nowhere in the above section governing UM/UIM coverage is the definition of a motor 

vehicle limited to only the uninsured vehicle.  If Mid-Century had wanted to limit the definition 

of motor vehicle it could have simply placed language in this section to that effect; they could 

have stated the definition only applies to the underinsured vehicle.  Likewise, if Mid-Century 

had wanted to exclude off road vehicles like Mr. Lewis' dirt bike, it could have changed the 

definition of the term motor vehicle.   Mid-Century, however, specifically and unambiguously 

defined  motor vehicle to not include the dirt bike Mr. Lewis was riding at the time of the crash.  

It cannot come back now and say it was a motor vehicle when the definition for the UM/UIM 

section unambiguously says it is not a vehicle.    

II. 

NEW AUTHORITY RAISED IN DEFENDANT'S REPLY 

Mid-Century cites for the first time in its reply to its motion for summary judgment to  

an  unpublished opinion of the Court of Appeals of Wisconsin,  Hahn v. Harleysville Ins. Co., 

356 Wis.2d 830 (2014).  The policy language at issue in Hahn is completely different than the 

language in Mr. Lewis' policy, and therefore, this case is of no precedential or persuasive value. 

Beyond that, Mid-Century's citation to the unpublished decision of a Wisconsin court is 

improper.  Former Nevada Supreme Court Rule 123 governing citation to unpublished  
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decisions was repealed, but Nevada Rules of Appellate Procedure 36 only allows the citation of 

unpublished opinions of the Nevada Supreme Court, not unpublished opinions of courts from 

other states.  

Even if the Hahn decision is considered, it is of no value to this matter.  The policy of 

insurance in Hahn, unlike the Mid-Century policy in this matter, did not set forth a definition 

for motor vehicle, which was a critical basis for the Wisconsin court's decision to uphold the 

exclusion at issue.  The Mid-Century policy issued to Mr. Lewis, on the other hand, 

affirmatively defines Mr. Lewis' dirt bike to not be a vehicle.  In Hahn, moreover, the crash 

occurred on a public highway, another important fact for the Wisconsin court.  Mr. Lewis' crash 

did not happen on a public road; it occurred off road. 

Interestingly, the Hahn court cites to and discusses a case with similar facts where the 

Court of Appeals for Wisconsin held policy language was ambiguous and required the insurer 

to extend underinsured motorist coverage.  In  Ruenger v. Soodsma, 281 Wis.2d 228, 695 N.W. 

2d 840 the Wisconsin Court of Appeals addressed what it called an "occupying exclusion" that 

excluded UIM coverage when the insured was occupying a vehicle not insured under the 

policy.  The bulk of the case discusses other policy language not relevant to this case, but the 

insurer in that case relied upon the occupying exclusion to deny coverage to its insured who 

was operating a skip loader when she was hit by someone who was underinsured.  The skip 

loader was not listed as a covered or insured auto, and the insurer denied UIM coverage.  The 

Ruenger court noted that "a provision that is unambiguous in itself may be ambiguous in the 

context of the entire policy".  The Wisconsin Court of Appeals found the exclusion to be 

unambiguous by itself, but when read with the UIM coverage provisions, an ambiguity arose.  

The court felt the coverage provision, the language providing for UIM coverage, did not clearly  
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state the coverage only applied when occupying a named or insured auto.   

Here, in the instant matter, the exclusion, when read by itself as urged by Mid-Century, 

is clear and excludes coverage when the insured is occupying a vehicle not named under the 

policy.  However, like the skip loader in the Ruenger case, the dirt bike in this matter is by 

definition not a vehicle, and therefore, the exclusion does not apply.  Mid-Century could and 

should have been clear in the coverage language and provided the UIM coverage only applied 

when the insured was operating a covered vehicle, or could and should have included the off 

road motorcycle in the definition of motor vehicle if it wanted to exclude the dirt bike from 

coverage in this situation. 

III. 

EVIDENCE OF OTHER INSURANCE IS PAROLE  

EVIDENCE AND INADMISSIBLE  

Finally, Mid-Century raises for the first time in its reply to its own motion for summary 

judgment the issue of a separate policy with Foremost that allegedly covered the bike.  The 

Foremost policy is mentioned as one of the reasons Mid-Century dropped down the coverage 

for Mr. Lewis' claim (Exhibit 3 to Plaintiff's Opposition).  How Mid-Century obtained this 

information is concerning.  While Foremost is a company affiliated with Mid-Century, it is a 

separate company, and Stephen Lewis, Austin's father, does not recall ever giving permission to 

Foremost to release this information to Mid-Century, nor does he recall ever giving Mid-

Century permission to obtain information from Foremost.  (Declaration of Stephen Lewis 

attached as Exhibit 1).  It appears this information was improperly obtained and Mid-Century  

should not be permitted to use it for any purpose.  

Even if Mid-Century somehow properly obtained the information regarding any  
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Foremost policy, it is parole evidence and inadmissible for purposes of contradicting the terms 

of the subject insurance contract.  The definition of motor vehicle in the Mid-Century policy 

issued to the Lewis family unambiguously defines a motor vehicle to not include the dirt bike 

Austin Lewis was riding at the time of his crash.  Any evidence of another insurance policy is 

simply parole evidence that is inadmissible to change the terms of the Mid-Century UM/UIM 

coverage language. 

Finally, in response to Mid-Century's suggestion the Lewis' could not reasonably expect 

UM/UIM coverage if they had Foremost coverage, Foremost does not provide UM/UIM 

coverage for off road vehicles in Nevada.  Attached hereto as Exhibit 2 is a copy of a standard 

Foremost off road vehicle insurance policy, and UM/UIM coverage is not afforded to off road 

vehicles.   Attached as Exhibit 3 is a set of frequently asked questions about off-road vehicle 

insurance taken from Foremost's web site.  The very first question outlines the coverages 

available for off-road vehicles, and it confirms UM/UIM coverage is not offered by Foremost.  

It would be hard for the Lewis' to expect UM/UIM coverage from Foremost when it is not even 

offered by Foremost in the State of Nevada. 

IV. 

CONCLUSION 

For all of the above reasons, as well as those set forth in Plaintiff's Opposition to 

Motion for Summary Judgment, Plaintiff requests the Court enter an Order granting partial 

summary judgment that the Mid-Century occupying exclusion does not apply to this matter, 

and the full UIM limits of $250,000.00 are available to the Plaintiff.  In order for the Defendant 

to prevail, the Court has to completely ignore the definition of "motor vehicle" Mid-Century 

placed in the UM/UIM portion of its contract of insurance with Mr. Lewis.  The definition of  
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motor vehicle applies to all of the provisions of the UM/UIM coverage without any limitations.  

Mid-Century's interpretation of its policy is not supported by the policy language itself; there is 

no language that says the definition of motor vehicle does not apply to the occupying exclusion 

as asserted by the Defendant.  Mid-Century chose the language at issue, and it did not properly 

exclude UIM coverage for Mr. Lewis' dirt bike.  Mid-Century could have easily changed the 

definition of motor vehicle or limited UIM coverage to only when an insured is occupying a 

named or covered vehicle.  They failed to do that, and it is fatal to its claim that its entitled to 

judgment as a matter of law.  The policy affirmatively provides UIM coverage to Mr. Lewis for 

this crash, or in the alternative, the UIM language is ambiguous and has to be construed against 

the drafter of the language, Mid-Century, and in  favor of full coverage for Mr. Lewis. 

 Affirmation Pursuant To NRS 239b.030: The undersigned does hereby affirm that the 

preceding document does not contain the social security number of any person. 

 Respectfully Submitted this 5
th

 day of April, 2021. 

 

               GALLOWAY & JENSEN 

 

 

       By:     /s/ Graham Galloway   

GRAHAM GALLOWAY 

222 California Avenue 

Reno, Nevada 89509 

(775) 333-7555 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

 Pursuant to NRCP 5(b), I certify that I am an employee of GALLOWAY & JENSEN 

and that on this date I served a true and correct copy of the preceding document addressed to 

the following: 

Todd Alexander 

Lemons, Grundy & Eisenberg 

6005 Plumas, Suite 300 

Reno, NV 89509 

Attorney for Defendant  

 

[  ] BY U.S. MAIL:  I deposited for mailing in the United States mail, with postage fully 
prepaid, an envelope containing the preceding document at Reno, Nevada, in the ordinary 
course of business. 
 
[  ] COURTESY COPY VIA FACSIMILE 
 
[  ] BY PERSONAL SERVICE:  An employee of Galloway & Jensen personally 
delivered the preceding document by hand delivery to the offices of the address named above. 
 
[  ] BY MESSENGER SERVICE: Reno Carson Messenger Service received from 
Galloway & Jensen the preceding document for delivery to the offices of the address named 
above. 
 
[X] BY ELECTRONIC FILING (e-Flex) 
 

DATED this 5
th

 day of April, 2021.  

 

/s/ Yennifer Sanchez    
         Yennifer Sanchez 
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EXHIBIT LIST 

Lewis v. Mid-Century 

 Exhibit 1 Declaration of Stephen Lewis 

 Exhibit 2 Copy of Standard Foremost Off Road Vehicle Insurance Policy 

 Exhibit 3 Frequently asked questions about off-road vehicle 
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IN THE SECOND JUDICIAL DISTRICT COURT OF  
THE STATE OF NEVADA IN AND FOR THE  

COUNTY OF WASHOE 
 
 
AUSTIN LEWIS, an individual,  
 

Plaintiff, 
 

 vs. 
 
MID-CENTURY INSURANCE COMPANY, 
ROE CORPORATIONS I-X and 
DOES I-X inclusive,  
 

  Defendants. 
_______________________________________/ 

 
 
 
Case No.: CV20-01047 
 

Dept. No.: 1 

 
ORDER (1) GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT; AND 
(2) DENYING PLAINTIFF’S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT 

Currently before the Court is Defendant Mid-Century Insurance Company’s (“Mid-Century” 

or “Defendant”) Motion for Summary Judgment (“Motion”) filed March 3, 2021.  On March 16, 2021, 

Plaintiff Austin Lewis (“Mr. Lewis” or “Plaintiff”) filed Plaintiff’s Opposition to Motion for Summary 

Judgment (“Opposition”).  On March 25, 2021, Mid-Century filed a Reply in Support of Motion for 

Summary Judgment (“Reply”), and submitted the matter to the Court for consideration.  

 Also before the Court is Plaintiff’s Cross Motion for Partial Summary Judgment (“Cross-

Motion”) filed March 17, 2021.  On March 29, 2021, Mid-Century filed an Opposition to Plaintiff’s 

Cross-Motion for Partial Summary Judgment (“Opposition to Cross-Motion”).  On April 5, 2021, 

Mr. Lewis filed a Reply in Support of Plaintiff’s Cross-Motion for Partial Summary Judgment 

(“Reply to Cross-Motion”), and submitted the matter to the Court for consideration. 

F I L E D
Electronically
CV20-01047

2021-06-08 11:46:47 AM
Alicia L. Lerud

Clerk of the Court
Transaction # 8484494
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 In the Motion, Mid-Century argues that summary judgment in this insurance coverage dispute 

should be granted in favor of Mid-Century, maintaining that uninsured motorist coverage under the 

Mid-Century policy is excluded pursuant to the undisputed facts of this case.  See Motion.  On the 

other hand, Mr. Lewis asserts in the Cross-Motion that he is entitled to partial summary judgment on 

the issue of the amount of the underinsured motorist limits available to him under Mid-Century’s 

policy, and that the limiting exclusion language asserted by Mid-Century does not apply to the facts 

of this matter.  See Cross-Motion.  As detailed below, this Court finds that Mid-Century is entitled to 

judgment as a matter of law and grants its Motion. 

I. Background 

a. Pleadings 

This is a dispute over insurance coverage in a first-party, uninsured motorist claim.  Mr. Lewis 

asserts the following allegations in support of his claim for breach of the operative insurance contract: 

1. On or about October 26, 2019, Plaintiff was injured when Joshua Brackett negligently, 

carelessly, and recklessly operated an automobile so as to cause it to crash with an off-road 

motorcycle Plaintiff was riding.  As a result of the crash, Plaintiff sustained personal injuries, 

and Plaintiff’s injuries and medical bills exceeded Mr. Brackett’s $15,000.00 liability limit 

set forth in his policy.  Am. Compl. at ¶ 4. 

2. On or about October 26, 2019, Plaintiff was insured under a policy of insurance (“Policy”) 

through Mid-Century, which was in full force and effect at the time of the collision.  Id. at ¶ 

5. 

3. Plaintiff has performed all conditions required by his Policy with Mid-Century, and has made 

a demand upon Mid-Century to pay the uninsured motorist coverage to which Plaintiff is 

entitled under the Policy.  Mid-Century refuses to pay Plaintiff under his uninsured motorist 

coverage an amount sufficient to adequately compensate Plaintiff for his injuries claiming an 

exclusion limits the underinsured motorist coverage to $25,000.00.  Plaintiff believes this 

exclusion does not apply to his claim, and therefore Defendant has breached the terms of the 

Policy.  Id. at ¶ 6. 

/// 
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4. As a result of Defendant’s breach of the Policy between Plaintiff and Mid-Century, Mid-

Century has become liable to Plaintiff for contract and consequential damages.  Id. at ¶ 7. 

Notably, Mid-Century admits that Plaintiff was a covered household driver under the Policy, 

issued by Mid-Century to Rochelle L. Lewis, Policy No. 18927-90-72, and that said Policy was in 

effect at the time of the subject collision; however, Mr. Century denies that the Policy afforded 

uninsured motorist coverage for Plaintiff in the alleged injury-causing incident.  Ans. to Am. Compl. 

at ¶¶ 5, 6. 

b. Insurance Policy 

In Part II of the Policy, entitled Uninsured Motorist, provides that Mid-Century 
 

will pay all sums which an insured person is legally entitled to recover as 
damages from the owner or operator of an uninsured motor vehicle because 
of bodily injury sustained by the insured person.  The bodily injury must be 
caused by an accident and arise out of the ownership, maintenance or use of the 
uninsured motor vehicle. 

 

Mot., Ex. 1 (Policy) at 7.  Notably, “[t]his coverage does not apply while occupying any vehicle 

owned by you or a family member for which insurance is not afforded under this policy or through 

being struck by that vehicle.”  Id. at 8. 

 The Policy likewise defines “Motor vehicle” and “Uninsured motor vehicle” the definitions 

of which are to be considered only in Part II: 
 
2.  Motor vehicle means a land motor vehicle or a trailer but does not mean a 
vehicle: 

a. Operated on rails or crawler-treads. 
b. Designated principally for use of public roads, including, but not limited 

to, dune buggies, go-carts, all terrain vehicles of two or more wheels, 
mini-bikes, farm tractors and other farm equipment, stock cars and all 
other racing cars, and all other vehicles of similar characteristics. 

c. Used as a residence or office. 
 
3.  Uninsured motor vehicle means a motor vehicle which is: 

a. Not insured by a bodily injury liability bond or policy at the time of the 
accident. 

 . . . .  
Uninsured motor vehicle, however, does not mean a vehicle: 

a. Insured under the liability coverage of this policy. 
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b. Owned by or furnished or available for regular use by your or any family 
member. 

 

Id. at 7-8. 

 The only vehicles insured under the Policy are as follows: (1) 2013 Audi A7 Quattro; (2) 2007 

Chevrolet Colorado; (3) 2018 Ford F350; and (4) 1997 Ford F150.  See Mot., Ex. 2 (Policy 

Declaration). 

II. Legal Authority 

NRCP 56(a) instructs that a “court shall grant summary judgment if the movant shows that 

there is no genuine dispute as to material fact and the movant is entitled to judgment as a matter of 

law.”  A genuine issue of material fact exists when the evidence is such that a rational trier of fact 

could return a verdict for the nonmoving party.  Woods v. Safeway, 121 Nev. 724, 731, 121 P.3d 1026, 

1031 (2005).  When deciding whether summary judgment is appropriate, the court must view all 

evidence in light most favorable to the non-moving party and accept all properly supported evidence, 

factual allegations, and reasonable inferences favorable to the non-moving party as true.  C. Nicholas 

Pereos, Ltd. v. Bank of Am., 131 Nev. 436, 441, 352 P.3d 1133, 1136 (2015); NGA No. 2 Ltd. Liab. 

Co. v. Rains, 113 Nev. 1151, 1157, 946 P.2d 163, 167 (1997).   

III. Analysis 

In both the Motion and Cross-Motion, each party seeks a determination regarding the 

interpretation of the Policy with respect to the uninsured motorist coverage.  See Galardi v. Naples 

Polaris, LLC, 129 Nev. 306, 309, 301 P.3d 364, 366 (2013) (“[I]n the absence of ambiguity or other 

factual complexities, contract interpretation presents a question of law that the district court may 

decide on summary judgment.” (internal quotation marks omitted)).  Mid-Century argues that the 

applicable exclusion is susceptible to only one reasonable interpretation—which negates uninsured 

motorist coverage under the undisputed facts of this case: “[t]his coverage does not apply while 

occupying any vehicle owned by you or a family member for which insurance is not afforded under 

this policy or through being struck by that vehicle.”  Mot. at 3:27-4:16 (quoting Policy); see also 

Galardi, 129 Nev. at 309, 301 P.3d at 366 (“A contract is ambiguous if its terms may reasonably be 

interpreted in more than one way, but ambiguity does not arise simply because the parties disagree 
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on how to interpret their contract.” (internal citation omitted)).  Mid-Century contends that Mr. Lewis 

was riding an off-road motorcycle owned by the Lewis family, and that said motorcycle was not 

insured under the Policy; therefore, Mid-Century maintains that uninsured motorist coverage under 

the Mid-Century policy is excluded under the undisputed facts of this case.1  Id. at 4:17-22. 

 In Plaintiff’s Opposition, as well as his Cross-Motion, Plaintiff asserts that the definition of 

“motor vehicle” contained in the UM/UIM provisions of the Policy, defines a motor vehicle to not 

include an off-road motorcycle, and therefore the exclusion does not apply to limit coverage to the 

Plaintiff.  Opp’n at 3:5-4:13; see also Cross-Mot. at 2:21-3:2.  In the alternative, Plaintiff asserts at a 

minimum that an ambiguity exists in the UM/UIM language between the exclusion and the definition 

of “motor vehicle,” such that the language in the Policy must be construed against Defendant.  Opp’n 

at 4:14-7:19; Cross-Mot. at 3:2-3:6. 

 In consideration of the foregoing arguments, as well as the operative legal authority, this Court 

finds good cause to grant Mid-Century’s Motion.  The Policy and the Policy Declaration directly 

answer the question presented to the Court, and this Court is unpersuaded by Plaintiff’s arguments to 

the contrary.  And as the material facts are not in dispute, this Court may properly interpret the Policy, 

which presents a question of law, on summary judgment.  See Galardi, 129 Nev. at 309, 301 P.3d at 

366.  As an initial matter, the Policy Declaration reveals, and the parties do not dispute, that the KTM 

motorcycle, driven by Plaintiff at the time of the incident, is not covered by the Policy.  See Policy 

Declaration.  The pertinent exclusion contained in the Policy explicitly states, “[T]his coverage does 

not apply while occupying any vehicle owned by you or a family member for which insurance is 

not afforded under this policy or through being struck by that vehicle.”  See Policy.  Based on the 

foregoing, uninsured motorist coverage under the Policy is excluded pursuant to the undisputed facts 

of this case—namely, that Mr. Lewis was driving a KTM motorcycle at the time of the accident, 

which was owned by the Lewis family, but not otherwise insured under the Policy. 

 Plaintiff’s arguments to the contrary do not alter this conclusion.  Plaintiff claims that the 

definition of “motor vehicle” set forth in the operative section, which excludes off-road vehicles from 

 
1 Mid-Century asserts a similar argument in its Opposition to Cross-Motion, maintaining that under Plaintiff’s logic, he 
would have UM/UIM coverage any time he is injured while riding any off-road vehicle, regardless of the fact that no such 
off-road vehicles are insured under the Policy.  See Opp’n to Cross-Mot. 
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the definition of “motor vehicle” somehow applies to the word “vehicle” included in the exception—

rendering the exclusion inapplicable to Plaintiff.  This argument lacks merit.  First, “motor vehicle” 

is a defined term, and that term is not utilized in the exclusion.  Instead, that term is utilized in the 

following context: 
 

We will pay all sums which an insured person is legally entitled to recover as 
damages from the owner or operator of an uninsured motor vehicle because 
of bodily injury sustained by the insured person.  The bodily injury must be 
caused by an accident and arise out of the ownership, maintenance or use of the 
uninsured motor vehicle. 

 

Policy at 7.  In other words, if a person covered by the Policy was injured by the owner of an uninsured 

motor vehicle, i.e., a land motor vehicle other than one “[d]esigned principally for use off public 

roads,” then the Policy would cover such injuries.  See id.  Therefore, this Court rejects Plaintiff’s 

characterization that this defined term somehow applies to the word “vehicle” in the exclusion, or 

otherwise renders the exclusion ambiguous.  In fact, this Court agrees with Mid-Century’s contention 

that to adopt Plaintiff’s logic would require Mid-Century, under the Policy, to provide UM/UIM 

coverage any time Plaintiff is injured while riding any off-road vehicle, regardless of the fact that no 

such off-road vehicles are insured under the Policy.  Thus, summary judgment is granted in favor of 

Mid-Century. 

Based on the foregoing, and good cause appearing, 

 IT IS HEREBY ORDERED that Defendant Mid-Century Insurance Company’s Motion for 

Summary Judgment is GRANTED. 

 IT IS HEREBY FURTHER ORDERED that Plaintiff Austin Lewis’ Cross Motion for Partial 

Summary Judgment is DENIED. 

IT IS SO ORDERED. 

 DATED this 8th day of June, 2021. 
 
             
       KATHLEEN M. DRAKULICH         

DISTRICT JUDGE 
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disclosed.  These representations are made in order that the judges of 

this court may evaluate possible disqualification or recusal. 

 Appellant Austin Lewis is a person.   

 Mr. Lewis has been represented in this litigation by Graham 

Galloway of Galloway & Jensen. 

Dated this 21st day of October, 2021.  GALLOWAY & JENSEN 

       By: /s/ Graham Galloway  
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JURISDICTION 

 This Court has jurisdiction under NRAP 3A(b)(1).  The district 

court granted summary judgment to defendant Mid-Century Insurance 

Company and denied plaintiff Austin Lewis' cross motion for partial 

summary judgment on June 8, 2021.  (11 App. 137-143)  The defendant 

filed a notice of entry of order on June 9, 2021, (12App.144-146) and 

Plaintiff Austin Lewis timely appealed on June 15, 2021 (13 App.147-

148). 

ROUTING STATEMENT 

 This matter does not fall under any category set forth in NRAP 

17(a) or (b).  This matter is based upon a breach of contract and the 

amount in controversy is $225,000. 

ISSUES PRESENTED 

 1. Did the district court err in finding there were no genuine 

issues of material fact and the defendant was entitled to judgment as a 

matter of law? 

 2. Did the district court err in finding the insurance agreement 
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was unambiguous? 

 3. Did the district court err in denying the plaintiff's cross 

motion for partial summary judgment by failing to find the policy 

language was ambiguous? 

 4. Did the district court err in denying the plaintiff's cross 

motion for partial summary judgment by failing to find the insurance 

policy provided coverage to the plaintiff? 
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STATEMENT OF THE CASE 

 Austin Lewis appeals from an order of the district court granting 

Mid-Century Insurance Company's (Mid-Century) motion for summary 

judgment, and denying Austin Lewis' cross motion for partial summary 

judgment; the Honorable Kathleen Drakulich, District Judge, presiding. 

 Austin Lewis was riding an off road motorcycle off road when an 

underinsured motorist collided with him and caused him substantial 

bodily injuries.  Lewis settled with the adverse driver's liability insurer 

for its policy limits of $15,000.00 and then presented a claim to Mid-

Century for underinsured motorist benefits (UIM).  The Mid-Century 

UIM limits are $250,000.  When Lewis asked for the limits, Mid-

Century asserted an "occupying" exclusion and only offered the 

statutory minimum limits of $25,000. 

 Mr. Lewis filed suit against Mid-Century alleging it had breached 

the insuring agreement by not offering him an appropriate amount for 

his injuries, and by improperly asserting the "occupying" exclusion to 

step down the policy limits.  Mid-Century denied breaching the 

insurance agreement, and filed a motion for summary judgment asking 

1



 

 
 

the district court to find its exclusion limited Mr. Lewis' coverage to 

$25,000.  Mr. Lewis opposed this motion and filed his own motion for 

partial summary judgment asking the district court to find the UIM 

limits were $250,000, or in the alternative, the Mid-Century policy was 

ambiguous and the exclusion should not be applied to the facts of Mr. 

Lewis' claim. 

 The district court found the Mid-Century policy and exclusion 

were not ambiguous and the exclusion applied to Mr. Lewis' claim.  The 

district court also denied Mr. Lewis' cross motion for partial summary 

judgment on the question of whether the exclusion was ambiguous and 

therefore unenforceable.  Mr. Lewis appealed this order. 

STATEMENT OF FACTS 

 A. THE CRASH 

 On October 26, 2019, Austin Lewis was riding his off road 

motorcycle on a track at what is called the Sand Pits OHV Park just 

outside of South Lake Tahoe, California.  Mr. Lewis was travelling in 

the proper direction on the track when he went over a large jump.  At 

the same time, Joshua Brackett, driving a Ford Mustang, entered the 
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track and began driving in the wrong direction.  Mr. Brackett drove to 

the jump and stopped just as Mr. Lewis came off the jump.  Mr. Lewis 

was unaware of Mr. Brackett's presence and his motorcycle landed on 

top of Mr. Brackett’s Mustang. (6 App 60-65) Mr. Lewis sustained four 

fractured vertebrae as a result of crashing into the Mustang windshield.  

He also sustained a fractured sternum and a collapsed lung. (6 App 50)  

Mr. Lewis' medical expenses are currently $113,477.  (6 App50) Mr. 

Lewis also missed a substantial amount of work as a loader at UPS. 

 Mr. Brackett was insured through Financial Indemnity Company 

for the California statutory minimum liability limits of $15,000.  (6 App 

67) Mr. Lewis accepted Mr. Brackett's policy limits and then presented 

a claim for underinsured motorist benefits (UIM) to his insurer, Mid-

Century.  Mr. Lewis' UIM limits with Mid-Century are $250,000 per 

occurrence. (9 App 86)  Mid-Century, in response to the claim, asserted 

an occupying exclusion that limits the UIM benefits for this matter to 

the Nevada statutory minimum limits of $25,000. (6 App69-71) 

 Mr. Lewis believes the exclusion does not apply to the facts of this 

matter, or in the alternative, the policy language is ambiguous and the 

exclusion is unenforceable. 
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 B. THE MID-CENTURY POLICY LANGUAGE 

 The relevant portions of the Mid-Century policy are set forth in 

Part II of the contract entitled UNINSURED MOTORIST.1   The UM 

language is as follows: 

 PART II-UNINSURED MOTORIST 

 COVERAGE C- UNINSURED MOTORIST 
COVERAGE 

We will pay all sums which an insured person is 
legally entitled to recover as damages from the owner 
or operator of an uninsured motor vehicle because 
of bodily injury sustained by the insured person.  
The bodily injury must be caused by an accident 
and arise out of the ownership, maintenance or use of 
the uninsured motor vehicle. 

Additional Definitions Used In This Part Only 

As used in this part: 

1. Insured person means: 
a. You or a family member. 
b. Any other person while occupying the car 
described in the Declarations, an additional car, a 
replacement car, or a substitute car. 
c. Any person for damages that person is entitled 
to recover because of bodily injury to an insured 
person as described in a. and b. above. 

But, no person shall be considered an insured person 
if the person uses a vehicle without having sufficient 
reason to believe that the use is with permission of the 
owner. 

2. Motor vehicle means a land motor vehicle or a 
trailer but does not mean vehicle: 

                                                           
1
   In Hall v. Farmers Insurance Exchange, 105 Nev. 19, 786 P.2d 884 (1989), the Court, interpreting NRS 

687B.145(2), held underinsured motorist coverage (UIM) was a built in component of uninsured motorist coverage 
(UM). 
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a. Operated on rails or crawler-treads. 
b. Designed principally for use off public roads, 
including, but not limited to, dune buggies, go-carts, all 
terrain vehicle of two or more wheels, mini-bikes, farm 
tractors and other farm equipment, stock cars and all 
other racing cars, and all other vehicles of similar 
characteristics. 
c. Used as a residence or office. 
3. Uninsured motor vehicle means a motor 
vehicle which is: 
a. Not insured by a bodily injury liability bond or 
policy at the time of the accident. 
b. A hit-and-run vehicle whose operator or owner 
has not been identified and which strikes: 
(1) You or any family member. 
(2) A vehicle occupied by an insured person. 
c. Insured by a bodily injury liability bond or 
policy at the time of the accident but the Company 
becomes insolvent or denies coverage for a reason other 
than because of an intentional act(s) of the owner or 
operator. 
d. Insured by a bodily injury liability bond or 
policy at the time of the accident which provides 
coverage in amounts less than the damages which the 
insured person is legally entitled from the owner or 
operator of that vehicle. 

Uninsured motor vehicle, however, does not mean a 
vehicle: 

a. Insured under the liability coverage of this policy. 
b. Owned by or furnished or available for regular 
use by you or any family member. 
c. Owned or operated by a self-insured as 
contemplated by any financial responsibility law, or 
similar law. 
d. Owned by a governmental unit or agency. 
e. Operated by a person who intentionally causes 
the accident or occurrence and whose liability 
insurance coverage is denied because of an intentional 
act exclusion. 

Exclusions 

1. This coverage shall not apply to the benefit of any 
insurer or self-insurer under any Workers’ 
Compensation law, or directly to the benefit of the 
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United States, or any state or any political 
subdivision. 
2. This coverage does not apply to punitive or 
exemplary damages. 
3. This coverage does not apply to bodily injury 
sustained by a person: 
a. If that person or the legal representative of that 
person makes a settlement with or takes a judgment 
against any other person or entity without our written 
consent. 
b. While occupying your insured car when used 
to carry persons or property for a charge.  This 
exclusion does not apply to shared-expense car pools. 
c. During active participation in any organized or 
agreed-upon racing or speed contest or demonstration 
or in practice or preparation for any such contest. 
4. This coverage does not apply while occupying 
any vehicle owned by you or a family member for 
which insurance is not afforded under this policy or 
through being struck by that vehicle.  This exclusion 
only applies to those damages which exceed the 
minimum limits of liability required by Nevada law for 
Uninsured Motorist coverage. 

 The exclusion relied upon by Mid-Century reads as follows: 

 4.  This coverage does not apply while occupying any vehicle 

owned by you or a family member for which insurance is not afforded 

under this policy or through being struck by that vehicle. (5 App 35) 

 Mr. Lewis, on the other hand, relies upon the definitional 

language set forth under the heading Additional Definitions Used In 

This Part Only: 

 2.  Motor vehicle means a land motor vehicle or a 
trailer but does not mean a vehicle: 
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 a.  Operated on rails or crawler-treads. 

 b.  Designed principally for use off public roads, 
including, but limited to,  dune buggies, go-carts, all terrain 
vehicles of two or more wheels, mini-bikes, farm tractors and 
other farm equipment, stock cars and all other racing cars, 
and all other vehicles of similar characteristics. (5 App 34) 

SUMMARY OF ARGUMENT 

 The district court, in its order granting Mid-Century summary 

judgment, determined the occupying exclusion was not ambiguous and 

applied because Mr. Lewis was occupying a vehicle he owned that was 

not insured under the policy.  Mr. Lewis believes the district court 

erroneously failed to find the dirt bike was not a vehicle as defined by 

the contract, and therefore the occupying exclusion does not apply.   

Alternatively, Mr. Lewis contends the definition of "motor vehicle" and 

the absence of a definition for "vehicle" in the UM/UIM portion of the 

policy, creates an ambiguity which renders the occupying exclusion 

unenforceable.  

STANDARD OF REVIEW 

 The standard of review of an order granting summary judgment is 

de novo and without deference to the findings of the district court.  

Wood v. Safeway, Inc., 121 Nev. 724. 121 P.3d 1026 (2005).  When 
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reviewing a motion for summary judgment, the evidence, and any 

reasonable inferences drawn from it, must be viewed in the light most 

favorable to the nonmoving party.  Id. at 1029.  This standard applies to 

all issues in this appeal. 

ARGUMENT 

 A. THE LEWIS DIRT BIKE BY DEFINITION IS NOT A 

VEHICLE AND NOT SUBJECT TO THE OCCUPYING 

EXCLUSION 

 Mid-Century argues the Lewis dirt bike was a "vehicle', and 

because it was owned by Mr. Lewis and not insured under the subject 

policy, the occupying exclusion applies to limit Mr. Lewis' underinsured 

motorist's claim.  Curiously, there is no definition of "vehicle" in the 

policy.  The general definition section for the policy sets forth various 

definitions, but all utilize the word "car".  There are definitions for 

"private passenger car", "utility car and "additional car", but no 

definition for the term "vehicle". (5 App 30). 

 Part II of the policy, which is entitled Uninsured Motorist, 

contains a separate section captioned Additional Definitions Used In 
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This Part Only. There the term "motor vehicle" is defined and 

specifically excludes Mr. Lewis' dirt bike from the definition of a motor 

vehicle: 

 2.  Motor vehicle means a land motor vehicle or 
trailer but does not mean a vehicle: 

 b.  Designed principally for off public roads, including, 
but not limited to, dune buggies, go-carts, all terrain vehicles 
of two or more wheels..... 

 The Lewis dirt bike is an off road vehicle.   As such, it is not a 

motor vehicle for purposes of the UIM coverage under the Mid-Century 

policy.  If the dirt bike is not a vehicle, Mr. Lewis cannot be occupying a 

vehicle for purposes of the Mid- Century exclusion.  The exclusion relied 

upon by Mid-Century only applies if Mr. Lewis is occupying an owned 

vehicle that is not insured under the policy.  Here, the dirt bike, 

according to the definition set forth in the portion of the policy expressly 

dealing with UM/UIM claims, is not a vehicle.  Mr. Lewis' dirt bike is a 

motorcycle (arguably a two wheel all terrain vehicle as well), that is 

designed principally (in this case exclusively) for use off public roads.  

By definition the exclusion does not apply, and the step down or 

limitation of the UIM limits is not activated 

 Mid-Century argued in the district court that Mr. Lewis could not 
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use the UM/UIM section definition of motor vehicle because it was not a 

term used in the exclusion.(8 App 100)  First, the definition of motor 

vehicle set forth in Part II applies to all of Part II,  including the fourth 

exclusion relied upon by Mid-Century.  There is no limiting language; 

the definition does not say it only applies to the coverage and not to the 

exclusions.  The definition applies to the exclusion, as it does to all of 

the provisions of Part II.   

 Secondly, if the definition of motor vehicle does not apply, how is 

the term vehicle that is used in the exclusion to be defined? Is the 

insured to you use the definition commonly associated with the word?  

Merriam- Webster defines vehicle to be: 

 1 :  a means of carrying or transporting something // 
planes, trains, and other vehicles:  such as  

 a  :  MOTOR VEHICLE 

 b  :  a piece of mechanized equipment 

Merriam-Webster.com Dictionary, Merriam-Webster, 

https://www.merriam-webster.com/dictionary/vehicle.  Accessed 14, Oct. 

2021 

 The common everyday definition of vehicle includes the term 

motor vehicle, which the Mid-Century UM/UIM section defines to not 
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include Mr. Lewis' off road motorcycle.  Mid-Century attempts to ignore 

the definition of motor vehicle, and argued in the district court it only 

applies to the definition of the uninsured vehicle.  There is no language 

in the definition of motor vehicle that restricts is application to the 

definition of an uninsured vehicle.  If Mid-Century wants to use a 

different definition of vehicle other than what is contained in the policy, 

or as defined by Merriam-Webster, than it is simply laying the 

foundation for Appellant's next argument, that an ambiguity exists in 

the policy language which renders the exclusion unenforceable. 

 B.  MID-CENTURY'S LANGUAGE FOR UNDERINSURED 

MOTORIST COVERAGE IS AMBIGUOUS 

 As detailed above, the Mid-Century policy does not define the 

word "vehicle".  The policy does define "motor vehicle" in the 

definitional section applicable to the UM/UIM coverage.  Mid-Century, 

though, argues this definition somehow does not apply because the term 

"motor vehicle" does not appear in the exclusion.   So this begs the 

question:  how is an insured to know what is meant when the word 

"vehicle" is used in the occupying exclusion? 
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 Implicit in Mid- Century's position is the term "vehicle", as set 

forth in the occupying exclusion, is broadly defined and includes off road 

vehicles such as Mr. Lewis' dirt bike.  But nowhere is there language in 

the insurance agreement that says the term "vehicle" is to be more 

broadly interpreted to mean something more than a motor vehicle.  

Mid-Century has created an ambiguity by not defining "vehicle.  It 

defined additional car, replacement car, private passenger car, motor 

vehicle and uninsured motor vehicle, but it never defines just the plain 

word vehicle.  Yet it now says vehicle means something other than 

motor vehicle, and it simply ignores the definition it has set forth in its 

policy.  

 Fundamental tenets of insurance law govern the Court's 

interpretation of the insurance contract language involved in this 

matter.  An insurance policy is a contract of adhesion and should be 

interpreted broadly, affording the greatest possible coverage to the 

insured. 

  In Benchmark ins. Co. v. Sparks, 127 Nev. 407, 254 P.3d 617 

(2011), this Court stated: 
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 "... insurance policies are contracts of adhesion.  That is, the 

policies are drafted by the insurers and are offered to the policyholder 

without any opportunity for the policy holder to negotiate the policy's 

terms.  Thus, in order for an insurer to effectively limit its contractual 

obligations, the insurance policy must unambiguously convey the 

insurer's intent to do so.  It follows that any ambiguity or uncertainty in 

the insurance policy must be construed against the insurer and in favor 

of the insured. "(internal quotations and citations omitted). 

 This Court also stated: 

 " We interpret an insurance policy from the perspective of one not 

trained in the law or in insurance, with the terms of the contract viewed 

in their plain, ordinary and popular sense.  And we consider the policy 

as a whole to give reasonable and harmonious meaning to the entire 

policy."  Century Sur. Co. v. Casino W., Inc., 130 Nev. 395, 329 P.3d 614 

(2014) (internal quotations and citations omitted). 

 And in Rubin v. State Farm Mut. Auto. Ins .Co., 118 Nev 299, 303-

304, 43 P.3d 1018 (2002), this Court held "A seemingly clear policy can 

be rendered ambiguous when applying the policy to the facts leads to 
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multiple reasonable interpretations. 

 Finally, the Court has held clauses providing coverage are broadly 

construed to afford the insured the greatest possible coverage, while 

exclusions are interpreted narrowly to limit their application, and once 

again afford the insured the greatest amount of protections.  Century 

Sur. Co. v. Casino W., Inc., 130 Nev. 395, 329 P.3d 614 (2014) quoting 

Nat'l Union Fire Ins. Co. of the State of Pa., Inc., v. Reno's Exec. Air, 

Inc., 100 Nev. 360, 365, 682 P.2d 1380 (1984). 

 In the instant matter, when the exclusion put forth by Mid-

Century is read by itself, it appears to be unambiguous.  It uses the 

term vehicle, and if this is given a broad interpretation, seems to 

suggest Mr. Lewis's dirt bike is excluded from the UIM coverage.  On 

the other hand, if the exclusion is read in conjunction with the UM/UIM 

definition of motor vehicle, a question arises as to whether the dirt bike 

is an excluded vehicle. Mr. Lewis believes the definition for motor 

vehicle that is set forth in the UM/UIM section of the policy applies to 

all provisions of the UIM coverage, including the exclusions.  Mid-

Century, on the other hand, argues some other definition of vehicle 

applies to the exclusion.  Thus, there are two competing interpretations 
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that by definition, create an ambiguity. 

 In Powell v. Liberty Mut. Fire Ins. Co., 127 Nev.156, 252 P.3d 668 

(2011), this Court ruled that if an insurer wants to exclude coverage it 

must: 

 "(1) Write the exclusion in obvious and unambiguous language in 

the policy. 

  (2) Establish that the interpretation excluding coverage is the 

only interpretation of the exclusion that can be fairly made, and  

  (3) Establish that the exclusion clearly applies to this particular 

case." 

 Again, the exclusion, by itself, seems clear.  The question then 

becomes is the exclusion still clear once read with the other policy 

language, in particular, the definition of motor vehicle found in 

UM/UIM section.  That definition is not limited to the coverage portion 

of the policy or in any other fashion.  Mid-Century argues since it is not 

used in the exclusion it does not apply. But Mid-Century has not 

defined what vehicle means anywhere in the policy, let alone in the 

UIM section.  Is the typical unsophisticated insured (Mr. Lewis was 22 
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years old at the time of the crash), going to know Mid-Century believes 

there is a difference between a motor vehicle and a vehicle?   Could Mid-

Century have defined what it meant by using the word vehicle?  Is the 

Merriman-Webster definition of vehicle that defines it as a motor vehicle 

not applicable to the exclusion?  Is the use of the term motor vehicle so 

similar to the word vehicle an insured is not going to appreciate the 

difference?  The answers to these questions lead to only one conclusion, 

the exclusion, once read with the definitions in the UIM section, are 

susceptible to differing interpretations.  Mid-Century cannot establish 

its interpretation is the only one that can be fairly made.   

 The Wisconsin Court of Appeals addressed a fact pattern similar 

to the instant one in Ruenger v. Soodsma, 281 Wis.2d 228, 695 N.W. 

840 (2005). In Ruenger the insured was operating a skip loader on the 

side of a highway when she was hit by an underinsured motorist.  While 

the majority of the case discusses other policy language, the insurer 

asserted an occupying exclusion that the Court addressed.  The skip 

loader was not listed as a covered or insured auto, and the insurer 

denied UIM benefits on that basis.  The Wisconsin Court of Appeals 

initially determined the occupying exclusion was unambiguous by itself, 
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but when read with all of the UIM coverage provisions, an ambiguity 

arose.  The Court found the exclusionary clause did not clearly inform 

the insured there would be no coverage if she was not occupying a 

covered auto.  The occupying clause language  in  Ruenger was similar 

to the Mid-Century clause language, except in Ruenger the clause read 

there was no coverage if the insured was occupying a non covered auto 

versus the Mid-Century exclusion where the is no coverage for an 

owned vehicle . 

 If the insurance policy has ambiguous terms, the Court has to 

interpret the policy against the drafter.  Powell, 127 Nev. at 156, 252, 

P.3d at 672. 

C.  THE DISTRICT COURT IMPROPERLY CONSIDERED 

PAROLE EVIDENCE 

 Mid-Century, in its opposition to Mr. Lewis' cross motion for 

partial summary judgment, referred to a policy of insurance issued by 

Foremost Insurance Company that provided certain coverages to Mr. 

Lewis. (8 App 98)  The Foremost policy is parole evidence that cannot be 

used to interpret the terms of Mid-Century's policy.  Mid-Century 
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argued it was appropriate to consider the Foremost policy  because of  

Mr. Lewis' expectations, but as set forth in Lewis' reply in support of 

the cross motion for summary judgment, Foremost does not offer 

UM/UIM for motorcycles. (10App 113, 120-136)  

 Moreover, the longstanding rule of interpreting insurance 

contracts is that if an ambiguity in the contract exists, the ambiguity is 

construed against the insurer. Benchmark Ins. Co. v. Sparks, 127 Nev. 

407, 254 P.3d 667 (2011).   The reference to the Foremost policy is 

inappropriate, factually incorrect and undercuts the rule of construing 

ambiguities against the insurer.   The district court should not have 

considered the Foremost policy. 

CONCLUSION 

 The district court erred in entering summary judgment for Mid-

Century, and in denying Mr. Lewis' cross motion for partial summary 

judgment.  Mid-Century was not entitled to judgment as a matter of 

law.  Its occupying exclusion does not apply to the facts of this case, or 

in the alternative, the exclusion, when read in conjunction with the 

definition of motor vehicle set forth in the UM/UIM portion of the 
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policy, creates an ambiguity that should have been construed against 

the enforcement of the Mid-Century exclusion.  Mr. Lewis requests this 

Court set aside the district court's summary judgment for Mid-Century, 

and direct the district court to enter partial summary judgment in favor 

of Mr. Lewis as sought in Mr. Lewis' cross motion for partial summary 

judgment. 

Dated this 21st day of October, 2021.  GALLOWAY & JENSEN 

       By: /s/ Graham Galloway  

        Graham Galloway SBN 221 

        222 California Avenue 

        Reno, NV 89509 

        775.333.7555 

                                                                          Attorneys for Appellant  
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