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i~ 1 WhilennttheintenﬁonoftheDefmdmtinthiscasetohavethcattomeydisbaned,thesecssesdo
/ 2!showapatterninthecou‘tinoonsideﬁngﬂwrdhsaltoddivatoafonnerdientaﬂlisdowments
and property after being requested to do 50, a serious infraction of the law and of professional ethics.
41 See, InRe Sullivan, 212 Kan. 233, 510 P.2d 1199 (1973).
its 1n summary, this court has jurisdiction through NRS 7.055 to Order the attorney(s) to produce
6 | and detiver to the Defendant all documents and personal property in his/their possession belonging 10
71 him or prepared for him. The Defendam has flfilled his obligations in trying to obtain the papers.
& | The attormeyts) isin discord with Cannon 2 of the Code of Professional responsibility and theNevada(
9 SupremeCourtRules 173, 176 and 203.

10
111 DATED:this D dayof Juyld ,20.10.
12

y “’Wﬂb
: efendant/In Propria Personam
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HIGH DESERT STATE PRISON

P.0. BOX 650
INDIAN SPRINGS, NEVADA 89018

DATE: 7 -2 —2010

ro: Ur & (oftee.

SUBJECT: TERMINATION OF COOUNSEL/TRANSFER OF RECORDS
CASE NO.: ¢ 2S5y 3%

DEPT. NO.: v T [

CASE NAME: Q)QIZCQQ &Qﬂm

please be advised that fram this date forward, your authority as Attorney
of Record in the above-stated action is hereby terminated. All of the professional
relations of Attormey and Client do hereby cease.

please enter your withdrawal from this action with the Court immediately.

Pursuant to NRS 7.055, I respectfully request. that you deliver to me,
forthwith, all documents, papers, pleadings and tangible personal property that.
is in your possession that relates to the above-named action.

Your prampt attention to this request is genuinely appreciated.
Respectfully,

Bartharn Llhamar

rrr7/
A YA N
A
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1 CERTFICATE OF SERVICE BY MAILING
20 1 Dacros Hamm . hereby certify, pursuant to NRCP 5(b), that on this < _
3 { day of =|vl# ,ZO_T_D,I‘maiIedatmeandcorrecteopyoftheforegoing,“
4 Moton Yo wWiubhel raw) CounSEL "
(S bydeposiﬁngitinthel—ligtherlStatePrison,Legalh'bnry,First-ClmPoslage,ﬁ;llyprepaid,
- 6| addressed as follows:

'

12 % ntey ek office

DD LsWwhs AWK

[}

17§ CCFILE

19 DATED: thiss 2 deyof _Teel & 20/D.

20 e —_———— e . -

_#
22 /in Pro;salr;a Personam
: Post Office box 650 [HDSP]
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding /.0 +1 04

To wiih drowad “cown sl
(Title of Document)

led in District Court Case number & S50 ﬁ’V

=,

\EI Does not contain the social security number of any person.

a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a-pubtic-program-or for an application
for a federal or state grant.

Barolor] Ll o OF I,

Signature Date

a_g..o-fc;ﬂ HHN\M

Print Name

Title
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1| Racrnn Hmd sosazzz g{O

Defendant In Proper Person
2 2.0, Box 650 H.D.S.P. FILED
Indian Springs, Nevada 89018
8 AUG 0 5 2010
4 -
%K* CQU|
5 DISTRICT COURT
6 CLARK COUNTY NEVADA
7
. 8 ” SYAYE mo \\\S‘ \/QAQ .
9 P‘htﬁ‘\'\'@(‘ ’ T Casert.vlo-.ﬂ Q 28
10 V- . Dept.No. JLD;
Docket
11 f‘ Raccon HaMM iosna,
12 | DE S DA
‘ /
13
14 ‘ NOTICE OF APPEAL
15 Notice is hereby given that the DEFE&QJ&&T , E)A o o
16 HAMM , by and through himself in proper person, does now appezal
17 i to the Supreme Court of the State of Nevada, the decision of the District
18 [ court Iudsm_%ﬂ.on Victioal
19
m - -
21 || pated this date, g ¥ ﬁ !IZ ! =I 2610 .
22
23 W’—’—\ Respectfully Submitted,
24 ’.‘.?,QEE of Appeal (nmiozh
881741
; VNN
2% RECEIVED
In Proper Person
AUG 05 2010
27
28 CLERK OF THE COURT
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CERTFICATE OF SERVICE BY MAILING
L_ RacPoM HAMDn |, hereby certify, pursuant to NRCP 5(b), that on this 2%

3] dayof 1“53“[ , 20_jD, I mailed a true and correct copy of the foregoing, * _

4

TC-D n\(tCA‘\Oﬂ

NoTice m Apg)gn\

s | by depositing it in the High Desert State Prison, Legal Library, Fir-Class Postage, fully prepaid,

7
3
9
10

addressed as follows: -

Clack Co Sisck q,ﬂ,-q;,

P00 Y s uNe RNE

DATED: this 28 dayof _30\y 200,
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

A/va)(,dr, o Aopga/ \7:/0(92)0:2‘:4/ 637 6:4:/)_672:00

(Titielof Document)

C filed ourt Case number _(f 256 38—

filed in E-ll;trlc—t Court

\E Does not contain the social security number of any person.

-OR-

[ Contains the social security number of a person as required by:

A. A specific state or federal law, t0 wit:

(State specific law)
-or-

B. For the administration of a public program or for an appfication
for a federal or state grant.

-, - m——— -

7W &ML— duhy 2% Z2io

Signature " Date

Barron Honmm
Print Name

DEFarcland rRs 5S¢
Title
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23

24

25

26

27

28

e

° @ FILED
AUG 09 2010

ASTA ée....]
[ RK% CcOou

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA, )
) Case No: 09C256384
Plaintiff(s), ; Dept No: VII
VS. )
) 006266384
BARRON HAMM, ) ASTA  coatomont
) sosag o e
S 5 RN
CASE APPEAL STATEMENT

1. Appellant(s): Barron Hamm
2. Judge: Linda Bell

3. Appellant(s): Barron Hamm
Counsel:

Barron Hamm #1052277
P. 0. Box 6350
Indian Springs, NV 89070

4, Respondent: THE STATE OF NEVADA
Counsel:

David Roger, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attorney Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: Yes
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21
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23

24

25

26

27

28

7. Appellant Represented by Appointed Counsel On Appeal: No
8. Appeliant Granted Leave to Proceed in Forma Pauperis: N/A
9. Date Commenced in District Court: July 22, 2009
10. Brief Description of the Nature of the Action: Criminal
Type of Judgment or Order Being Appealed: Judgment of Conviction
11. Previous Appeal: No
Supreme Court Docket Number(s): N/A
12. Child Custody or Visitation: N/A

Dated This 9 day of August 2010.

Steven D. Grierson, Clerk of the Court

Heather Ungermann, Beputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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1 CERTFICATE OF SERVICE BY MAILING
2 [, Bprror thenind .hmbywﬁfy,ptmmttoNRCPS(b),thatonthisLﬁ ‘
3] dayof_.\ ul_ut ,20 1D, T mailed a true and correct copy of the foregoing,
4 29(15‘56'1' rz} Metion x Siatug » !
5 | by depositing it in the High Desert State Prison, Legal Library, First-Class Postage, fully prepaid, §
6 [| addressed as follows: ;
8 N i )

-9l 70O Lol BiE
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1
12 |
. |
14 ‘
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16
17} CC:FILE
18
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20
2 BatAon HURANL 4105577
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AFFIRMATION
» Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

(Title of Docurdnt)

Stetus & Molrwn EZ%L(ST

filed in District Court Case number C 256> gc]

[ﬂ/ Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Z7- 2% - Zoio
Signature Date

DAToN  Hamag 1252237
Print Name

DeEsndarsi  Pra S&
Title
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OPPS i N Ave
DAVID ROGER

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #002781

H. LEON SIMON

Chief Deputy District Attorney

Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff 7096268384
oPPS
Oppasition

DISTRICT COURT . Jr5aee
cuan county,wevava | [T
THE STATE OF NEVADA, )
Plaintiff, CASENO: 09C256384
-V5- DEPT NO: VI
BARRON HAMM,
Defendént.

STATE'S OPPOSITION TO DEFENDANT’S EX PARTE MOTION FOR
APPOINTMENT OF COUNSEL AND REQUEST FOR EVIDENTIARY HEARING

DATE OF HEARING: September 1, 2010
TIME OF HEARING: 8:45 a.m.

COMES NOW, the State of Nevada, by DAVID ROGER, District Attorney, through
H. LEON SIMON, Chief Deputy District Attorney, and hereby submits the attached Points
and Authorities in Opposition to Defendant's Ex Parte Motion for Appointment of Counsel
and Request for Evidentiary Hearing.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

111
111
111
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On June 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder With
Use of a Deadly Weapon and Count 2 — Assault With a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced pursuant to the GPA as follows: Count 1
- to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010. Defendant did not appeal.

Defendant filed the instant motion on August 18, 2010. The State’s Opposition
follows.

ARGUMENT

I. DEFENDANT IS NOT ENTITLED TO APPOINTED COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in
post-conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546 (1991).
Likewise, in McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme
Court observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
i
i

Ci¥Program Files\ i8.CottiD> ¢ \eerupl] 138238- L333689.DOC
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post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States

Constitution.”

NRS 34.750 provides, in pertinent part:

A petition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that
the allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court
orders the filing of an answer and a return. In making its
determination, the court may consider whether:

}a% The issues are difficult;

b) The Defendant is unable to comprehend the proceedings;

or
(c) Counsel is necessary to proceed with discovery.
[emphasis added].

Thus, consistent with McKague, NRS 34.750 provides court discretion in determining
whether to appoint counsel, because, with the exception of cases in which appointment of
counsel is mandated by statute, one does not have “[a]ny constitutional or statutory right to
counsel at all” in post-conviction proceedings. Id. at 164. However, defendant “must show
that the requested review is not frivolous before he may have an attorney appointed.”
Peterson v. Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former
statute NRS 177.345(2)).

Here, Defendant has not met his burden because he has not yet filed a petition.
Further, Defendant has not made any showing, substantive or otherwise, that a review of his
case would not be frivolous. Because Defendant has not met the threshold test pursuant to
NRS 34.750 and Peterson, he is not entitled to have counsel appointed, and his motion for
such should be denied.

II. DEFENDANT’S REQUEST FOR AN EVIDENTIARY HEARING IS
PREMATURE

Per NRS 34.770, the Court is to determine whether an evidentiary hearing is required
when it hears Defendant’s petition and considers the State’s response. However, Defendant
i
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has not yet filed a petition. As such, his request for an evidentiary hearing should be denied
as premature.

CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Ex Parte
Motion for Appointment of Counsel and Request for Evidentiary Hearing be denied.
DATED this 27" day of August, 2010.
Respectfully submitted,
. DAVID ROGER

Clark County District Attorney
Nevada Bar #002781

BY /s/H. Leon Simon

H, LEON SIMON
Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING
L hereby certify that service of the above and foregoing was made this 27™ day of
August, 2010, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM, BAC #1052277
HIGH DESERT STATE PRISON
PO BOX 650

INDIAN SPRINGS, NV 89070

BY: /s/D.Jason
Secretary for the District Attorney's Office

TL/HLS/djj
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LINDA MARIE BELL
DISTRICT JUDGE

DEPARTMENT VII
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Electronically Filed
(09/28/2010 05:13:28 PM

ORDR Qi b 2
EIGHTH JUDICIAL DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Plaintiff,
Case No. C256384
US.
Dep’t No. VII
BARRON HAMM,
Defendant.
DECISION AND ORDER

The Defendant Barron Hamm, in proper person, brings this Motion for
Appointment of Counsel and Request for Evidentiary Hearing. The State filed an
opposition to Mr. Hamm’s motion on August 27, 2010. This Court hereby denies Mr.
Hamm’s request for appointment of counsel and evidentiary hearing in this matter.

This Court finds Mr. Hamm did not show a proper basis to support his motions.
Pursuant to NRS 34.750, a petition must be filed alleging the Defendant is unable to pay the
cost of the proceedings or employ counsel. Mr. Hamm did not file a sufficient petition in
this case. Further, it is unclear if Mr. Coffee will be filing an appeal in this matter.

Therefore, this Court hereby denies Mr. Hamm’s Motion for Appointment of

Counsel and Request for Evidentiary Hearing.

d_/._J

44
DATED this of September, 2010.

RECEIVED
LixpfA MARIE BELL
SEp 2 8 2010 DisTRICT COURT JUDGE
CLERK OF THE COURT
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CERTIFICATE OF SERVICE
pr—
The undersigned hereby certifies that on the £ of September, 2010, he/she
served the foregoing Decision and Order by faxing, mailing, or electronically serving a copy

to counsel as listed below:

LINDA MARIE BELL

DISTRICT JUDGE
DEPARTMENT VII

O 00 g N A wWwN

N o = Y e o et
©c © o9 adh & & B B O

21
22
23
24
25
26
27
28

David Roger, Esq

H. Leon Simon, Esq
Attorneys for the State
Via fax: (702) 477-2972

Barron Hamm, BAC # 1052277
High Desert State Prison

P.O. Box 650

Indian Springs, NV 89070

77

HEIDI HAUCK
EXTERN, DEPARTMENT VII

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding Decision and Order
filed in District Court case number C256384 DOES NOT contain the social
security number of any person.

Date

District Judge
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TRANSMISSION VERIFICATION REPGRT

TIME : B9/24/2918 15:15
NAME : DC 7

FAX 1 7826714343

TEL :

SER. # : BROLB8JS89347

DATE, TIME 89/24 15:15
FAX NO. /NAME 4772972
DURATION 00: 9@: 32
PAGE (S) a2
RESULT 0K
MODE STANDARD
ECM
1 || ORDR
2 EIGHTH JUDICIAL DISTRICT COURT
3 CLARK COUNTY, NEVADA
4
5 || STATE OF NEVADA,
6 Plaintiff,
Case No. C256384
7 V8.
Dep’t No. VII
8 || BARRON HAMM,
9 Defendant.
10
11 DECISION AND ORDER
12 The Defendanmt Barron Hamm, in proper person, brings this Motion for
13 || Appointment of Counsel and Request for Evidentiary Hearing. The State filed an
14 | opposition to Mr. Hamm’s motion on August 27, 2010. This Court hereby denies Mr.
15 || Hamm’s request for appointment of counsel and evidentiary hearing in this matter.
16 This Court finds Mr. Hamm did not show a proper basis to support his motions.
17 | Pursuant fo NRS 34.750, a petition must be filed alleging the Defendant is unable to pay the
18 |l cost of the proceedings or employ counsel. Mr. Hamm did not file a sufficient petition in
10 Il this rage. Forther_ it is nnelear if Mr. Cnffee will he filine an anneal in this matter.
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IN THE SUPREME COURT OF THE STATE OF NEVADA  OCT 14 201

BARRON HAMM, Supreme Court No. 56559 85 b e
Appellant, District Court Case No. 09C256384
vS.

THE STATE OF NEVADA, p .
Respondent. 0aC256304

::é::mmo Court Clarks Corlificale/Judgn

N 1T

STATE OF NEVADA, ss.

b, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER this appeal DISMISSED."
Judgment, as quoted above, entered this 10th day of September, 2010,
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 06, 2010.

Tracie Lindeman, Supreme Court Clerk

By: Amanda Ingersoll

Deputy Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, No. 56659
Appellant, _

vs. I
THE STATE OF NEVADA, - F I LE D
Re dent,.

sponden SEP 10 201

ERPRENE COURT
’ 8 TEPUTY CLERK
ORDER DISMISSING APPEAL

This is a direct appeal from a judgment of conviction. Eighth
Judicial District Court, Clark County; Linda Marie Bell, Judge.

The notice of appeal was untimely filed. NRAP 4(b). Because
an untimely notice of appeal fails to vest jurisdiction in this court, Lozada
v. State, 110 Nev. 349, 352, 871 P.2d 944, 946 (1994), we conclude that we
lack jurisdiction to consider this appeal, and we
ORDER this appeal DISMISSED.

/\\«mﬂ»«i«‘ , .

Hardesty
"ao we ' A I p! WM . d
Douglas Pickering d‘
AL

ce:  Hon. Linda Marie Bell, District Judge At i‘.’“’y’ai’f,
Barron Hamm F-'g*“ Ta s %
Attorney General/Carson City bR A 2l
Clark County District Attorney := i; R -2C
Eighth Distriet Court Clerk L = eI R =
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No. 56559

Appellant, District Court Case No. 09C256384
VS,

THE STATE OF NEVADA,

Respondent.

REMITTITUR
TO: Steven Grierson, District Court Clerk
Pursuant to the rules of this court, enclosed are the foltowing:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 06, 2010
Tracie Lindeman, Clerk of Court

By: Amanda Ingersoll
Deputy Clerk

cc (without enclosures):
Hon. Linda Marie Bell, District Judge
Attorney General/Carson City
Clark County District Attorney
Barron Hamm

RECEIPT FOR REMITTITUR -

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on O0CT 14 2010

HEATHFR { OFOUIST
Dapuly District Court Clerk
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OPPS i b Sl

DAVID ROGER
Clark County District Attorney : CLERK OF THE COURT
Nevada Bar #002781

FRANK M. PONTICELLO
Chief Deputy District Attorney

Nevada Bar #000370 i
200 Lewis Avenue 3
Las Vegas, Nevada 89155-2212
(702} 671-2500 )
Attomney for Plaintiff f
D%STRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, | )

Plaintiff, "] CASENO: C256384-1

i
-vs- i DEPT NO: VI

BARRON HAMM, ;
#2707761 :

Defendant. : §

|
STATE’S QPPOSITION TO DEFENDANT’S MOTION FOR AN ORDER GRANTING
REQUEST FOR SENTENCING TRANSCRIPTS

DATE OF HEARING: 09/14/11
TIME OF HEARING: 8:30 A.M.

COMES NOW, the Siate of Nez_vada, by DAVID ROGER, District Attorney, through
FRANK M. PONTICELLO, Chief :Deputy District Attorney, and hereby submits the

attached Points and Authorities in Refsponse to Defendant’s Motion for an Order Granting
Request for Sentencing Transcripts. ;

This Opposition is made and bigsed upon all the papers and pleadings on file herein,
the attached points and authorities Hf'i support hereof, and oral argument at the time of
hearing, if deemed necessary by this H:fonorabie Court.
r1!
Iy ‘
11 .
111 |

|

! 2020551-2378793.DOC
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MEMORANDUM OF POINTS AND AUTHORITIES
1. DEFENDANT HAS NO RIGHT TO FREE TRANSCRIPTS
The State is not required to fumish transcripts at its expense upon the unsupported
request of a petitioner claiming inability to pay for them. The petitioner must satisfy the
court that the points raised have merit, which will tend to be supported by a review of the
record before a defendant may have frial records supplied at State expense. Peterson v.

Warden, 87 Nev. 134, 135-36, 483 P.2d 204, 205 (1971).

An indigent appellant's right to have access to needed transcripts was established in
Griffin v, Illinois, 351 U.S. 12, 76 S.Ct, 585 (1956). The protection of indigents from

preclusive monetary requirements has been extended to other post-conviction proceedings.
See Douglas v. Green, 363 U.S. 192, 80 S.Ct. 1048 (1960) {docket fees in habeas corpus
proceedings). However, the United States Supreme Court reiterated in Eskridge v.
Washington State Board of Prison Terms and Paroles, 357 U.S. 214, 216, 78 S.Ct. 1061,
1062 (1958), what it had said in Griffin: “We do not hold that a State must furnish a
transeript in every case involving an indigent defendant.”

Furthermore, in George v. State, 122 Nev. 1, 127 P.3d 1055 (2006), the Nevada
Supreme Court held that while an indigent defendant is entitled to transcripts of all
proceedings for the specific purpose of effecting a direct appeal, it affirmed its holding in
Peterson with regard to transcripts in other post-conviction proceedings.

Here, Defendant has failed to make the necessary threshold showing of need for state-
supplied court documents because Defendant has not stated with any particularity the basis

for his request. Per Peterson, Defendant must satisfy the court that the points raised have

merit, which will tend to be supported by a review of the record. However, Defendant has
not done that here,

As such, Defendant has not been deprived of his right of redress or access to the
courts, and thus is not entitled to court documents at State expense. Defendant has failed to
show that there is any merit to his claims for which the court documents he requests are

necessary. See Peterson, supra.

2 2020551-2378793.00C
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i CONCLUSION
2 For the foregoing reasons, the State respectfully requests Defendant’s Motion for an
3 I Order Granting Request for Sentencing Transcripts be denied.
4 DATED this 12th day of August, 2011.
5 Respectfully submitted,
6 DAVID ROGER
Clark County District Attorney
7 Nevada Bar #002781
8
9 BY /s/FRANK M. PONTICELLO
FRANK M, PONTICELLO
10 Chief Deéauty District Attorney
11 Nevada Bar #000370
12
13 CERTIFICATE OF MAILING
14 I bereby certify that service of the above and foregoing, was made this 15th day
15 | of August, 2011, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
16
BARRON HAMM #1052277
17 ESP
PO BOX 1989
18 ELY NV 89301
19
/s/P. Manis
20 Secretary for the District Attorney's
Office
21
22
23
24
25
26
27
28 § FMP/pm
3 2020551-2378793.00C
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DAVID ROGER - iy

Clark County District Attorney r I L L ﬂ
Nevada Bar #002781

VICTORIA VILLEGAS oy 100 9 51 aH il

Chief Deputy District Attorney
Nevada Bar #002804

200 Lewis Avenue )
Las Vegas, NV 89155-2212 QY b
(702) 671-2500 CLERK OF THE COURT
Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
Plaintiff, ;
-VS-
) Case No. 09-C-25638%4
BARRON HAMM, ; Dept No. VII
#2707761
Defendant. %
)

ORDER

DATE OF HEARING: September 14, 2011
TIME OF HEARING: 8:45 AM.

THIS MATTER having come on for hearing before the above entitled Court on the
14th day of September, 2011, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by DAVID ROGER, District Attorney, through BRIAN
KOCHEVAR, Chief Deputy District Attorney, and the Court having heard the arguments of
counsel and good cause appearing therefor,

i
i
"

f// 080266384
0ADP
Order Admitting Defendant 1o Probation &
1691663
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IT IS HEREBY ORDERED that the DEFENDANT’S PRO PER MOTION FOR AN
ORDER GRANTING REQUEST FOR SENTENCING TRANSCRIPTS For, shall be, and it
is DENIED WITHOUT PREJUDICE. The Court advised she will reconsider if Defendant

provides a reason he needs the transcyipts
o @ anyor A
DATED this day of , 2011,

D{SJRICT JUDGE

DAVID ROGER

DISTRICT ATTORNEY
Nevada Bar #002781

uty District Attorney
Nevada Bar #002804

09F09275X/GANG:jh

PAWPDOCS\ORDRWORDR\S09\90927503 doc
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FEB 13 20p -

IN THE £, alth JUDICIAL DISTRICT COURT OF THE STATE OF

e

Plaintiff CASENO.C 25633y
DEPT.NO. v LT

NEVADA IN AND FORTHECOUNTYOF 7L AR K

THE STATE OF NEVADA,

¢ 000256384 ™

HRA A ™ MwPL

Motian to Withdraw Plea

F7.70 1711 Defendant. 1768607
e DAY

COMES NOW, Defendant, Ro.c con { AMwm -, proceeding in proper

MOTION TO WITHDRAWAL PLEA

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ¢ -2 £/,3% Y , on the date of 14  in the month

of ®5 inthe year 201D .where defendant was then represented by Sc. oty cobfee. as

counsel.This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

hereby incorporated by this reference, and Points and Authorities herein and attached Affidavit of

Defendant.
Dated this 3¢ _dayof _TYo.n Hggq ,%Z.
' Respectfully submitted, ‘
RECEIVED Bop i o] /é o
FEB 09 2012 Defendant in Proper Person
FRK OF THE COURT : - (0\\
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(f l / In Propria Personam
2 | Post Office Box 650 [HDSP]
3 Indian Springs, Nevada 89018
4
5 DISTRICT COURT
6 CLARK COUNTY, NEVADA
7
8] T WE STaTE oF WEVAOA ;
9’ )
104 vs. % Case No, £ “25(-3 4y
11 | i DeptNo. VIT
12 = ) Docket
Barcad Ham 105 2Z# )
13
( 14 NOTICE OF MOTION
sl yOU WILL PLEASE TAKE NOTICE, that potian ta cdidh dCoeil
16 Qs lby Plec ;
17 | will come on for hearing before the above-entitled Coutt on the ____ day of .20,
18 { at the hour of ___o’clock __. M. In Department ___, of said Court.
19
20 )| CC:FILE
21 .
22 DATED: this 3¢ day of :5‘55,,055[,20&.
23
25 Propria Personam
26
27
28
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1 Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
additional grounds and facts supporting same.

23. (a) GROUND ONE: _Cofshiutiond Aneshed 1&6# Y 4
Mﬁ_ﬁ&&\ﬂ:&&(ﬂ DQ GILNS{",\ Dise QC0LESH

24 € len

25 | Qe yidice | e her ordec and tead 0O 0onside hinth 15Sues 1 T

26 | aekendos " D A Syufficien Nneding, DN e er . Yeamse
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28 7

275



o

W 0 N s W N

BN NN NN ' .
BB R RBRNES s3I sRE0n = 3

u#}'cm“f }lb
W3- v Swih S39

et wo s With,w He

4 -
1 vy iR V2ol e e LA TNl Y 1l

W&EAM&WMM-.M
See’ 35 5/

276



~ 0nce i decision 1s mpde, the ¢ordt Showd Consider Lhether Counse
“ode o reasonclile Strotegy decition ont Now to ?mceeA itk his
Cligaks (ose, Dole mad Al P ok 280
.S“a\ea\j Au.isions a-it’.‘(’rach'ca\“ decision ond uﬂm lﬂe.q\‘ir*ual\j
Qﬁ.d.\ol\en%m\o\e cogear &x-‘rrorA‘mar\j Circumstences, Dolemas- 421, Pad.
0% 280...,._See_ckeo, Howard- Vs~ Stave, 1Db Aev. V3, Boo, PAd. 1S, 190,
anb) Steicand Wbb. U-s, Ak (AL,
RS Alaassed &‘ond&(tu?ra) e burden o€ 'Pr*ou;: Lor o jseffective
, Assiskonce of Countse) allegq\-(nn ishy o ra?m&éerance ot ’HM’:‘ eVidence.
E\Jm.»sger_SMlS Srovide ,QQM?&\'&GF.\}.I&?NA%*&HOA Yo A C‘imi-,
CJ)M?&\:M\-, 'y E-?MS&.\.LG;H,»\._ reasices the \€3a| k;&oyklease) skl ) -kuj}me:s
c“"\a 'Prﬂ?mu“ioﬁ (‘tc{‘SoAath Necessan -Qoo' the vtfrcsm}m;o.,.\.-

tddlelod: v-Udos et tetads skate Jsss, B8« T34, LAY, . 10 (e 200M)
(Odo‘n‘ng Scg lSD

.B.\‘.\Qlfdggsm_%‘)—ram}ﬁi b tepresent ,Ae‘:ef,\&an%-s_siwulo\ be Compeent,  See )

Exporte- v Kramer, 61,6y 174,129, . Pad. 262,81, (1A42) Tneflichise 0SS shonce.
.if‘,bw.\'it_l _A&Ai,e_s a,A&gadaA‘r_o?-'_ AD&PI‘.DC&_SS, £d. ”

Cou»se\._‘vm_Sﬁ- Au}j o _'H'\D.rbb(j"\.lj ._.‘,.&s_'es_l-':@de P\ms;hla optiens N order Yo
Q‘o‘mdgh*iﬁa es Yo el vel 4 vepresent aVefdant,
See,. Dawsons - v skate | 108, 8y, 12, 11825024, (1022

TC Counsel hae }_ko.r_o_ua\\\j IvesHan bed fiadsi}ﬂe D?Hon N order hcse;};

oSkecleq. Ap_\'_t?\‘ESEM Hhe debendont thepsuch $ieal
AT RIS lwﬂ.esg.eodole,_ Tde

H’eﬂ:_e.,__d.udtc_k\ni.s Lise of veason; oq, b C-oumd g.A &o\'jg\o‘rouﬂh{j -

J'éi_es_‘tg\aten?_\a\sslrble.-o Hod, Yhed Counsel s S{‘rm‘aglj Chotces cue alde
io_bLChcﬁlmged,_.an Al ‘»am Condthitubional cequicements,

W Au‘ﬁian\s oure.

(39

277



~ s Coe indolves duso tonskivukinsed doctrines dhat have heen
"L‘Q&[%il,\cﬁgor jﬁars'. .'I\\G'-..tig\\‘v Lo effechive 08 svance of Codnsel and
ﬂr_ﬂbluéhclﬁ'mi.ss.__o?_guil\ﬁ . ?\m agr_;t_zmm\-ﬁo

L‘t:.s,\'_,i\nf_.xj%\\‘s._b Courtel i< an edumented tigh:
The. Sivth Beodnent bo dhe thdived Stokes Conshtakod Fro\“c\gs that,

(0 o)\ erienidod frosecutios, e actused Shell enfou Mhe. sights.« to have
Phe Assistunce of Counsel foc hic Bdef\se, as Yolked shout plaove,
..l:.‘t&ﬂH&i.a_a&&)aa}._ does Mok contend at s [Jlea\ Wos' ¢ Mo\wihrgu or
”Qniﬂid\-‘ﬂml-“. S o prockeal Matker.

j_\‘LEL_DtA._ \air\\j,fiknws-\f‘r‘d' whed. dhe Gpurt &A‘!’dgeot__lf\im,.’chf—_a.ewﬁﬂ"'

._O«Q\’-nub\e:é Lomﬂ\‘i-h‘ag ~\\:e. ocks 1 the Cha e oﬁa“mr\\imj bur this delidaak
Claioms Yhat his ?kn wWus ..\‘Mo\un‘mnj‘.\ 0S .6 vesutt of inelledive assictanee of
Covdse | ) '

NS defesdnait uraes Vs Couet Yo restore hiv Conshhhannl okt to

ﬂ_oluém;.lﬁ.@mug...behm\_ Y Courses of ochion That pdere and ore. oabilcate
+o e,

ng..,}lx,l_x_&&wbanx-_@ré}ew&,A.?\ea & quilly fo the wderlive offesses ok Yhe

Chasged: . Eafumabiod 04 he odvice ol Counsel, uith ro benefit Wt cdoul) bhe
Deneficiod $o i—kﬁs-&%&mh&\-.ﬁaﬁoﬂ&g,_a&_ b P\a-‘ﬂ Yanquage... There is

Mo%_ﬁu_xu_his.ﬂ_ Yeos ol O_defudad Could u Aeﬁlﬁxiu) Y das oping

ol _ond_Yhe Conseniente of his e‘)l.cc_xuog_ wilky,
'Bl&_ﬁ}a}tl‘opq‘l;]m\hﬁs tonds.. .gb\l&mf.m ;{thgbi . I‘GM‘ _O_Q_B”@u;.! y _?_lm_ara
n

i

Codified il MRS 76165, ik ConFeoplates. Yt o debeadant 1 3y fle.a
Mokion to_1d1¢hdtad o [)lea both bebore and alber imposition. of the Sestence,
1o _mmge&kjm‘jugl-mf M_@ma@&r S‘c::&ce_ PRy Sekaside Yhe ..
.J.uagmmt ol CokiicHon owsd Permt Hhe defesdadt to Withdma his plec.

325 Hagrove (116 eu. 562)=v.STAte, 1oo %y, Y4 Soi-pa 636, 724

(1)

278



v

o ®
.M_k\_,-_&s@%ﬂ)_ the Court .e.)o?h'c”—lj ramnﬂf\ Fle(l the rd'ﬂhh
'\'bmaﬂ)ea\ ‘.crom on praey Aes\:)if\g Such o Mohion Whep HiemMoHan i¢ l’JFDujhl’

* Subseuent o Q{\lcfj of the JUAﬁ"‘lM\’ of (omvickion, FTudher, In

ﬁkm&m‘r_diu‘sio.ﬁs,_tha. Couck WS apnsi s\-ﬂﬂ.\ﬁ Considered. Suck
. See’, Dacajas v-Stave, 1S, ke, 140, %81, P23, 414 (09Y),
Mmoreover ; The. Court has ndicated Pk nokon {o.dithdad o ?iw_ﬂ?@kfs
_mdépeo&&ml-\i {:rw\ Prwﬁsm\'s Qoiesning posk- Com¥ickion relief
Bnganc v - Skate, 152 s 26,203, 731, 028,364 368 (186)
CA) defedont muge toise o Chollenge Yo e ﬂahﬂikﬂ_oﬁ_his.oc hergull
i Ye Dickrick Coust 18 &kméﬁ\— vastance extier b‘j bn‘ng:-nﬂ oL Mokah
Fo phthdrad Yre. duitty Qen ot .bﬂ. {0l HoMag ot Posk- QordVickioN proceeding
e 188,34 3 oﬁj $Bs Mezs, ' s
Thes defendont is Wnelore. Seeking to ithdrosd dhe quiliy Plec Mk pdas
Entered_1ed the. Diskicr Covt-. upiR the odvice 0® Coui¥sel,"and o\ Whrough
Jhts dedendont: cdmitred Yhe orcks. which su port-all W elements o
Mm%@)_b_ubhich Hhis delerdon lcjei. giliby bo, he 33 ot
uddessiond We_Conseauience of. Wis. plea, Mo by "Bataiag o plea of
ul.\.%_ YR INTY d&ndm \){M—{\-ﬂ .Hm,.hseﬂoi-iaﬂn N,
A .m_il\&iw«\ts that riod Cousel _aas awasre that he .(’.ou]cl have
ﬁ_i.\eeker _otiod. Tp Surr_ass Pos Nlajtﬁ otbess i) Hint dus mode (.
adockKed coom pt- Yhe ekt Tolice Vepateedt, o e, Bebeddodl was,
\b:;a\-o Wis MDU\{J‘, as P '\-a?e, recorder LA litu_.,oﬁj and \'tc_ordeA
Xhis_eged Conersabin o
IC Couieel hod futly Conduucked his esHgabiod, Yo ubithout i
&“&t&_\:@r;mﬁﬁ-- Drsvesstiod, Wi H_ouk the premission of P debelant
b hws .(\\.D\Jml‘., iy ‘_iépoﬂ\m\%aj Wou\d Wive Deed Supress, And the

%mSHR,;S o(}_:}c\nls .AJEAAPM mou\c)t. have Noler \-oo\f—? alle. ..

(59

279



.~ Mere, Counted Q_leoudﬁ Violabed Wis elficmative Auij Yo Codduck

.. o dhorough ?m}n‘o\\.i rS\laSHQaH.od, hridkland, and Many Subguent
Se Peme-lfgom Caces have addres s (ounsel s Audy Yo idves h’s_m
& defendont's .Cuse,".lpi%w%-m}ﬁimﬁ inveshigakion 1% becomes
sejudicial. do. the delodatt
?Eutéwiﬂ_%e,_&u&.a%orbs rial Counsel o \\eadj meosure of
éegmmce,_hi s Aecision fok Yo idvesty be Htw_s_u.? resslon 08 Hhis
ConShitutlokal Vuolodot ot My detesdants rtﬂhhi the bodk bose pb the

Stales anse; Wouwd Lall beloy o pojeckive Standadh of reassialenas,
Br...in.ska:v;e, Hhe UeS, Supreme Courk hat recognized dhak the”02A
Standordg .:go.(.-Ctimis.&a\ uskice. are. 3;,5&5 o ge_hmfmha What o \‘ea.sor‘q\n\:
in teffeckive. asgistune. dgees’
_(-lr.ms.c\.ins_l_a_rﬁﬂzﬁ_chmsNm\___jfu;\rt&&.ﬁ.’raméanl ay, .lwga,js. ) 7 Coudse) Shoul)
C_m&w.\-:jrom{z nlvest Sa.l-l on_of the ¢ reumdtanees of Yhe Case.-mA.%aoi)lor. Al
Gulenuies | "“j Lacks. ettt Hhe menls of the ogce and the ?evhll'j A
the. zue:&i—.-_q‘é_.cm&ejc)s.m‘,‘
_Exnﬂmnm', The ABA_ maloteins _%p,}._’rkisﬁéu’tb.fco uestigate @xists
regardless of Hhe aceused's adwissiods or stabemms to benbe Counsel
&_&m_.caésﬁ&mj.gum.or the aweuseds. siaed desie. 1o pleo guilly.
'Ih&,_iéwﬂg.ﬁasijm&._\i&&‘ .*_H\_oui.ah., the Shte May ﬁlle_ﬂa Hhat -Husﬂ L
lecl_amss&ifimc&.aﬂ&ins\—.'\fh& auwcé,...ud& jen %mah_%\\rw‘s |
dedendas cdrmithed o cecard._ax Wi quilty plea heasing o Committing
HML\LSEA_D_QG “ﬁjn;l_Cou&seljs_a(‘a;,lune.’mjr.om W iy inlestaokion u.&\-:l_t.‘vg\n\:
‘:ﬂm.tid‘ﬂéd»&&.\ﬂ:ﬂmb&ﬂw_%ﬂk -dlgjeck-ive_ Stasdad Oé reasodolpheress =

’,

*Mnsl'_.p_meg._sg.%efﬁm o besh | .
Etm_kﬁkoukiek, s debeMont tequeded Qé_jsjs-s‘ign;ﬂqrs_ a8t blokane

Mﬁmﬁ.\pla&tok.bQ,.hi.s_..dms!ihé\i argl gﬁgkb--as Yo e _’mf.e. -fReoma) StAte muls

(&)

280




@ ®
Fhot (06 We heark of the Staves CAsE, Made N A room p the mebro
. '2-’\59-—-“,}'-{&01\1%%—1_ Detueed Hig &MA»% A bis motheer, Moreover, Coudsel

intback QI8 B mokiot To_Suprest Mgs tonfersarion, o thoutd ok S 1+, Yt
Seueitheless. provided 8 Copy e Waig Bebusdont, So Wais Court deer ot

’

A Chance Yo Rule o W b..m&yﬂ.i_mﬁ\ﬁﬂ.-amhﬁfxf‘\ﬂA_AMM}\' the
QD.éSﬁ}m'ki.néo\\~tﬁ.§A¥\o .J,\_Wea,\, Yueler, (puescel &Y po Ve hag (fomed
_}l\j_m_\“.&e‘:aﬁm_éo_\:}vo (-\t\t Yhe tMokiop To Su.PrtSS th Conver §a\lo|5, GAA

_g. &o\cxx‘\\imi.?“\}s_mn\im, Counsels representation fell Yoelog pnl objecave
o ,o@_masuéo.\a\e&ess, SJ;:;::jANA-v- u)o.skiug\m, Y96 , UiS . (68

o4 Soek 2082, (1agy)

;%:ccmsa Coussse\. dyer S’RWEA The Cotshkus oéa\‘.bwﬂanj Yt requives o

.Ae_mw&s.-iri&mu\ Qonset belore Making decicions thek mmﬁallj olfect
his coge,

Qs:’cq&_*aegtsic:&.mﬂm&f H\e....l&.miu_ef u%.bacic-_.Cm&C{%h;.HaAal n‘ﬂ\\r) Cansot be
Mﬂ‘&ﬁﬁ_}w;,_o\e Wb __Lemw.fl_ﬂlwg,_ﬂ.\%% deDedont agues At dein|

Cousel essenthinlly_usuned his_viok Yo Kol 8 bl et

the diceckion of Ky e, ] R
IJ\AM.,ﬁﬁ&@dﬂfn?ﬂ’)quose of Y Conshibukos Guototee. ol the offertive
a8Sistance, of Couce

o
15 __,'”m\'. achisan adoeac
Whtimate _ch reckive” b oy messf’,

————— ey

j u.u)l'!?btﬂ— ?PDMD"& Hla-

281



g ' LAS VEGAS METROPOLITAN POLICE DEPARTMENT

CONTINUATION REPORT
ID/Event Number: 090503-0318 Page 17 of 17

was video and audio taped to preserve the conversation. Initially when asked, Hamm stated he

. went to the party by himself and not with any of his friends. He further stated he was not a
member of the ATM gang but eventually said he was a member of a dance click. Eventually
Hamm:stated he went to‘the ‘party with ffiends of his he only knew as Antwon, Little Shorty and
Lulu. At some point the ‘party ended and Little Shorty got into a verbal altercation with Jazmin
Fiemming.. \\

Hamm stated he ran frPom the party when he heard gunshots but later changed his story. He said
{ he did indeed re-enter the apartment but he_had_no_idea_how the_shats got firad.. Hamm—.

A eventually asked for his mother WahdasClark and Detective Wildemann brought her to the
interview room from the lobby. After a brief discussion with Hamm and Ms. Clark, Detective
Wildemann excused himself, On the video tape, Ms. Clark asked Hamm if he told the truth,
Hamm replied he did tell the truth, he then lowered his voice and toid his mother, “I did shoot the
boy though, | did do that, | told you | shot him and | gotscared.” Ms. Clark told her son, “You can't
say that, you can never say that. You just hung yourselfl"

Following Hamm'’s interview, detectives felt that probable cause existed and arrested Hamm for
Murder with a Deadly Weapon.

EXwibit+ 4
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€9 gt him to admic rheg, t gave him what T like to call
an out of an explanation, what 1 said was passibly an
accidencal dischargo tesk placa in which he's holding
che gun and it actidently fires or goes off.

Q. A is chat, so that’s an interview tactic
that you use during the interview: orrect?

A Yes.

Q. Was allowing Barron Hamm ard his mother to
be alone in the room snether interview tactic that you
wre using?

A Yes.

Q. You told hin ha would Ba sllowed to let hia
speak with his cother and you in fact did let him do
thag?

A. Yes.

M5, JMENEZ: Thank you,
T have no further questions for this
witness. [b any of the grasd jurors have any questlany?
THE 2ITNESS: Yes, sir.
BY A URA:

Q Yeah. 1 take it it's not necessary to gell

'him che me is still oo when yoo left the room?

A Mo, air.
Q  And I take it also that the weapon was
naver recovered?

Q. If ha had sald to you T sant o end the
inierview, 1 wars to lesve, would you have allowed hin
o do that?

A Yoa.

Q. A 50 B4 was arrested, that was at the
oonclusion of the interview; correct?

A, Correct.

Q. Prior to that during, you know, at soe
polnt during the intecview 1f he wanted to leave he
would have been allowed to do that?

A, Yes.

¥S, JODENEL: Ngrhing further.
BY A JURCR:

Q. 1 have o question, Did your investigation
ceveal any prier conflicts between Barron and the
viczin?

A, ¥o. No. ¥ knew thst they were
acquaintances tut no, 1o prior conflict between the tvo.
BY THE FOREPERSON:

Q. 50 thare was 1o, no motive- for doing this,
fust et of the biua?

A, Cther than the fact that he had made
derands in the spartment snd rhat Jered Fleming had
run, acher than that I Gn't give you a motive at this
point.

ExXhs it 7

ko

ogmm e v

’ %
1 A, I'm sacry, could you fepest chat?
2 Q. The weapon was nover recoversd?
3 A. s vere rot ahle to recovar the weapon no,
4 qair.
5 18Y A JUROR:
1 Q. Was he read his righcs or Miranda?
7 A, Yo was mot in custody, he was not
p |Mirandized, thers's nc need for me to do that, I'mnot
9 |ohtigated to do thac.
10 Q. You said after che interview you told him
11 'he vas under arrest art took him dowa to the Detention
12 |Centez,
13 A, Right. A that point ha's in custody, he's
14 {under arrest, and 1 dida't interviee hin anymore.
15 Q. At thet time he way given his Miranda
16 { righca?
17 A I don't belisve I ever Mirandizsd him. I
18 {didn't give him anymra questicring, no core questioning
19 | took placs.
20 JEY M8, JIMDEL:
21 Q. Let o just follow-up ¢n Chat last
72 | quastion.
13' When Barron Korr inicially case down to the
24 {station he came of his cun Eres will; correct?
25 A, Correct.
7
1]

f
1 l ™HE FORRPEPSOM: i, thees prceadlogs
2 are secret axd pou are prohibited from discloaing to

3 amyone anything that has transpiced before us, including
4 ;ovidence ant statexenty presanted to tha Grand Jury, any
S Jevent opouzring Or statenent rads in the presence of the
6 |Grand Jury, and infoomstion cbtained by the Grand Jury.
7 Failure to coply with this edmnition 18 &
B | gross ndscemeancr gunishable by a year Lo the Clark

9 | County Detenzion Center and 3 §2,0% fine. In addivion,
10 | you may be held in corzampt of oourt punishable by an
11 [ ackditions] $500 fina ard 2% days in the Clark County
12 ; Detention Center.

13 o you uederstars this acmonition?
u, THE WITNESS: Yes, sir.
15 THE FOREPERSON: Thank you, sir, for your

16 |} tescimony. You are excussd,

1, THE HIMESS: Thant y.

18 HS. VILLDGAS: %= don't have anymore

19 |witnesses, Me'd like to submit this case for your

20 | delibaration. I understand thore is 3 couple of you
71 that were rot hers las: week. 3ire we do not have a
72 transcripy ¢f tha hearing you cannot deliberate. (
21 think chers i3, whar, two? Two jurors [ chink have to
24 - atep oursice,

L] M5, JIMENEZ: Ard also just befare
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

{702) 455-4685

Attomey for Delendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
’ Plaintiff, ) CASE NO. C256384X
)
v. ) DEPT. NO. ViI
)
BARRON HAMM, ) DATE: March , 2010
#2707761 ) TIME: 9:00 a.m.
Defendant. )
)

MOTION TO SUPPRESS PURSUANT TO NRS 179.505
Comes now the defendant, by and through counsel Deputy Public Defender Sco L,
Coffee, with the this motion to Suppress any and all oral communications between the defendant,
sevenieen year old BARRON HAMM, and his mother which were unlawfully intercepted and/or
surreptitiously recorded without either party’s consent in violation of NRS 179.419 to NRS
179.515, inclusive, and/or in violation of NRS 200.650 and/or in violation of any right to privacy
guaraiteed the United States Constitution and/or the Constitution of the State of Nevada . Said

motion is based upon the attached points and authorities.

DATED this ___ day of March, 2010,

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:
SCOTT L. COFFEE, #5607
Deputy Public Defender

N By S
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

In the instant case, Barron Hamm voluntary went to the police station for an interview in
regards to the shooting of Jared Flemm ing. The interview took place within the confines of an
interview room, behind a closed door. After Hamm repeatedly denied being involved in the
shooting Detective Wildemann ask Hamm if he would say the same thing if your mom was
present.  Shortly afier Wildemann's this question, Hamm was Jjoined in the interview by his
mother. Pleasantries were cxchanged and then Hamm was lefi alone with his mother in the
interview room.

Upon leaving the room, Hamm and his mother, Wanda Clark, be]ieviﬁg they were alone,
have a discussion about facts of the case. Unbeknownst to either Hamm or his mother, the entirety
of what they believed to be a private conversation was sunep:itidlusly intercepted and recorded by
LVPD. The state has indicated an intentios &+ adinit the entirety of this intercepled vonversation.

LAW

NRS 179.505 allows for the filing of a motion to suppress the contents of “...any
intercepted wire or oral communication, or evidence derived there from, on the grounds that: (a)
the communication was unlawfully intercepted.”

An “oral communication” is defined by NRS 179.440 gs *. --any verbal message uttered by
a person exhibitinlg an expectation that such communication is not subject to interception, under
ctrcumstances justifying such expectation.”

In the instant case we have a conversation, i.e. “verbal messages™, between the defendant
and his family. The circumstances of the conversation, gelting the story straight before relaying it
to the police, clearly indicate that the participants of the corversation exhibited an expectation that

the communication was *.._not subject to interception™,

2
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Given the forgoing, the only ‘real question as to whether there was an “oral
communication™ for the purposes of NilS 179.440 is whether the circumstances of the situation
justify the expectation that conversation was not subject to interception. While a police interview
room might not always justify such expectation, there are several compelling factors in this
instance which indicate the expectation of privacy was justified: 1) the defendant was told he was
not under arrest; 2) the interview took place away from the public eye in a closed room; 3} there
was no indication that the family was informed they were being taped; and 4) the officers told the
family they were leaving the room so a conversation could take place.

Each of the forgoing facts weighs in favor of a justified expectation that the conversation
was not subject to interception, but the fourth factor is the most compelling. In short, the agents of
the state purposely created a situation in which the family expected they were having a private
conversation, hence the state should be precluded from now claiming that such an expectation was
unjustified--- any other cor.clusi‘on invites abuse of the right the statutes were designed to protect.
In short, this was an “oral communication” as defined by NRS 179.440.

Under NRS 179.430 “Intercept” means the aural acquisition of the contents of any wire or
oral communication through the use of any electronic, mechanical or other device or of any
sending or receiving equipment.” For example, a conversation recorded by virtue of a bugging
device, such as a suction cup attached to a phone, has been intercepted for purposes of this statute.'

In the instant case the conversation in question, including audio---in the words of NRS
179.430 “aural acquisition™--- was recorded on video taped. Given the expansive definition of
interception set forth by statute, it’s clear an interception took place.

Having established an intercepted oral communication, we now must turn to whether said

interception was lawful. The tawful interception of an “oral communication™ normally requires a

' Sce, for example, Rupley v. State, 93 Nev. 60 (1977)
3
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court order prior to the interception.” F urther, pursuant to NRS 179.500, any “interception” of an
“oral communication” is inadmissible unless the party offering the “oral communication™ provides
proof that said interception was authorized by court order. Absent such proof the contents of such
intercepted “oral communication” are generally inadmissible.’ In the instant case the state did not
receive a court order prior to intercepting the oral communication between the Cardonas; hence
absent some recognized expectation the conversation is inadmissible.

While exceptions to warrant requires exist, for example phone conversations recorded in
the ordinary course of business by police officers or conversation recorded by informants who are
“wired” * and telephone conversations being used by law enforcement officers during the ordinary
course of their duties.® This is not a case which involves an informant or a telephone conversation
recorded in the ordinary course of an officer’s duties. In short, the specific exceptions previously
se forth by the court or statute do not apply in this case.

Here. in addition to the running »"ul Nevada’s wire fap statutes, the surrcptitious
recording of Hamm and his mother runs foul of the NRS 200.650 prohibition against such
recording. Under NRS 200.650 any such recording must be authorized by al least one party to the

conversation. This is the reason conversations between knowingl “wired” informant and suspect
gly pe

2 See NRS 179.460-470 which outline the situations in which the granting of such an order
would be appropriate and the prerequisites for the issuance of an order.

See Rupley, supra.

4 See Bonds v. State, 92 Nev. 307 ( 1977) holding that a person engaging in illegal activity
takes his chances that the conversation there person he’s dealing with is an informer hence no
expectation of privacy and no “oral communication” for purposes of NRS 179.440. Note that
Bends rationale only applies so long as at least one party consents to the recording least run afoul
of prohibition against the ynauthorized surreptitious use of a listening device set forth in NRS
200.650. Ilere there was no consent by any party to the recording of the conversation.

See NRS 179.425 and Reyes v. State, 107 Nev. 191 (1991) for a full description of how
“telephone exceplion™ applies to what might otherwise be termied an “interception” for purposcs of
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do not fall with in the purview of the “wire tap™ statutes, but such an exceplion ceases to exist in
the absence of the informant’s consent.® Here there was no consent by any party and the state may
not avail itself of the “informant exception”,’

CONCLUSION

Based upon the forgoing and pursuant to NRS 179.505, NRS 200.650, the United States
Constitution and the Constitution of the State Nevada, the defense respectfully moves this
honorable court to suppress any and all surreptitiously recorded conversations between the
defendant and his family, said recording having been obtained in violation of the law of the state of
Nevada.

DATED this day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

s
i

" SCOTT L. COFFEE, #5607
Deputy Public Defender

NRS 179.430. Here the conversation was video taped and the exceptions sct forth in NRS
179.425 are inapplicable.

6 See Summers v. State, 102 Nev. 195 (1986).

7 In Summers at 200, the Supreme court noted “In State v. Bonds, 92 Nev, 307, 550 P.2d
409 (1976) we held that the warrantless, electronic recording of a communication from a
“transmitter-type listening device” attached to a police informant did not constitute the interception
of either a wire communicationor an oral communication.-Consequently, we held that the
interceptor of such a communication need not first secure an order permitting the interception.
NRS 179.470; NRS 179475, Such un interception must, however, satisfy the authorization

| requirements set forth in NRS 200,630 (footnotes omitted, em phasis added)
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T | NOTICE OF MOTION
: 2 || TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
3 YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
4 above and foregoing Motion on for hearing before the Court on the 19™ day of January, 2010, at
5 | 9:00 a.m.
6 DATED this day of January, 2010.
7
8 PHILIP J. KOHN
9 CLARK COUNTY PUBLIC DEFENDER
10
11 By:
SCOTT L. COFFEE, #5607
12 Deputy Public Defender
13
14
i
16
17
18
19
20 CERTIFICATE OF FACSIMILE
7] A COPY of the above and foregoing Order was sent via facsimile to the District Attorney’s
22 || Offfice (383-8465) on this day of January, 2010.
23
24
By
25 An employee of the Clark County Public
26 Defender’s Office
27
28
6
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this 3¢) day of lMﬂ.ﬂ.L".g_’ 2041,

Respectfully Submitted,

Pastrorr oot/

CERTIFICATE OF SERVICE BY MAILING

I, Racean 8B M wA , hereby certify, pursuant to NRCP 5(b), thdt

on this 205 day of md““%ﬁl s 2077 I mailed a true and correct copy of
the foregoing Mﬁii‘m Lo d:!;l:LC!CQE!‘Qﬁ Ezm s

by depositing it in the High Derest State Prison legal mail service provided i:hrough

the Law Library, with First class Postage prepaid, and addressed to the following:

DeviD Romi RS ofFice Hecle, 5 .3, 4 C

o <AL cneC te O £ i VAN

200 S 00Ny PN 200 Ledds Ave 38 ¥inor
toRoX 952212 Lo edus JN €9/55 )L,

Losveqes NN 9igT-2ie

CC: File

Dated this 30  day of 5‘0.‘5“0% » 20L

BY=MMM77«
Bacroal Hamm AL 1052777
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding _M o+ on 12

Wit dreiel Auttd Plec,

(Title of Document)

filed in District Court Case number £.-2 S'(a-'é?fﬁ/

O Does not contain the social security number of any person.

-OR-

a Contains the social security number of a person as required by:

A. A specific state or federal {aw, to wit:

(State specific law)
_or-

B. For the administration of a public program or for an application
for a federal or state grant.

Pudon Fhamim ol-30-20/2.

Signature Date

RAR RoN HAMm

Print Name

with decal Dl
Title
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Electronically Filed

02/22/2012 04:01:43 PM

OPPS % )S-kgu:m—

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BRIAN KOCHEVAR

Chief Deputy District Attorney
Nevada Bar #005691

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASENO: 09-C256384
#2707761
Defendant.

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO WITHDRAW GUILTY PLEA
DATE OF HEARING: February 24, 2012
TIME OF HEARING: 8:45 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through BRIAN KOCHEVAR, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition to Defendant's Motion To
Withdraw Guilty Plea.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

Iy
/1
vy

C\Program FiksiNeevia.Com'Document Converteritemp\2676901-3160511.DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder With
Use of a Deadly Weapon and Count 2 — Assault With a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA™) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows: Count
1 —to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

Defendant filed the instant motion on February 13, 2012. The State’s Opposition
follows.

ARGUMENT
A. DEFENDANT KNOWINGLY, VOLUNTARILY AND
INTELLIGENTLY ENTERED HIS GUILTY PLEA

“[A] motion to withdraw a plea of guilty...may be made only before sentence is
imposed or imposition of sentence is suspended” unless it is necessary “to correct manifest

injustice.” NRS 176.165; Baal v. State, 106 Nev. 69, 72, 787 P.2d 391, 394 (1990). The

2 C:\Program Files\Neevia.Com\Document Converteritemp\2676901-3160511 DOC
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determination of whether there was a “manifest injustice” depends on whether the plea was
entered voluntarily and knowingly. Baal, 106 Nev. at 72, 787 P.2d at 394. In determining
whether a guilty plea was freely, knowingly, and voluntarily entered, the Court reviews the

totality of the circumstances surrounding the plea. Bryant v. State, 102 Nev. 268, 271, 721

P.2d 364, 367 (1986) (superseded by statute). However, a guilty plea is presumptively valid.
Wilson v. State, 99 Nev. 362, 373, 664 P.2d 328, 334 (1983). In addition, when a guilty plea

is accepted by the trial court after proper canvassing as to whether the defendant freely,
knowingly, and intelligently entered his plea, such plea will be deemed properly accepted.
Baal, 106 Nev. at 72, 787 P.2d at 394, However, the failure to conduct a ritualistic oral
canvass does not require that the plea be invalidated. State v. Freese, 116 Nev. 1097, 13
P.3d 442 (2000).

In the present case, Defendant argues that his plea was not knowing and voluntary
because he was too young to realize that his counsel did not properly investigate and move to
suppress tape recorded statements Defendant made to his mother admitting that he murdered
the victim. However, Defendant signed the Guilty Plea Agreement (hercinafter “GPA”)
which expressly acknowledged that his plea was knowing, voluntary, and intelligent, and in

his best interest:

“My decision to plead guilty is based upon the plea agreement in this case
which is as follows: The State will retain the full right to argue on the
charge of Second Degree Murder. Both parties agree to stipulate to a
sentence of ecight (8) to twenty (20) years for the deadly weapon
enhancement. Both parties also agree to stipulate to a sentence of twenty-
four (24) to seventy-two (72) months for the charge of Assault with a
Deadly Weapon and agree to run the sentence consecutive to Count 1.
Further, this agreement is conditional on the Court agreeing to and
following through with the stipulated portion of the sentence.” (GPA at 1).

“I understand that as a consequence of my plea of guilty to Count 1,
the Court must sentence me to life with the possibility of parole with
eligibility for parole beginning at ten (10) years; OR a definite term of
twenty five (25) years with eligibility for parole beginning at ten (10)
years. [ also understand that due to my use of a deadly weapon in the
commission of my crime, the Court, after considering all the factors
required by law, must impose a consecutive sentence of one (1) to twenty

3 Ci\Program Files\Neevia.Com\Document Converteriempi2676901-3160511.DOC
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(20) years which must not be greater than the sentence imposed for the
underlying crime.” (GPA at 2).

“I understand that as a consequence of my plea of guilty to Count 2,
the Court must sentence me to imprisonment in the Nevada Department of
Corrections for a minimum term of not less than one (1) years and a
maximum term of not more than six (6) years. The minimum term of
imprisonment may not exceed forty percent (40%) of the maximum term
of imprisonment...” (GPA at 2).

“I have discussed the elements of all of the original charge(s) against me
with my attorney and I understand the nature of the charge(s) against me.”
(GPA at 4).

“I understand the State would have to prove each element of the charge(s)
against me.” (GPA at 4).

“I have discussed with my attorney any possible defense, defense strategies
and circumstances which might be in my favor.” (GPA at 4).

“All the foregoing elements, consequences, rights and waiver of rights
have been thoroughly explained to me by my attorney.” (GPA at 4)
(Emphasis added).

“I believe that pleading guilty and accepting this plea bargain is in my best
interest, and that a trial would be contrary to my best interest.” (GPA at 5).

“I am signing this agreement voluntarily, after consultation with my
attorney, and I am not acting under duress or coercion or by virtue of any
promises of leniency, except for those set forth in this agreement.” (GPA at
5).

“My attorney has answered all my questions regarding this guilty plea
agreement and its consequences to my satisfaction and [ am satisfied with
the services provided by my attorney.” (GPA at 5).

As this court can see, the GPA is replete with evidence that Defendant understood the
terms of his guilty plea and had discussed with his attorney the consequences stemming
therefrom. Consequently, Defendant’s plea was irrefutably entered freely, knowingly, and
voluntarily. Looking at the totality of the circumstances, therefore, Defendant has not
satisfied his burden of proving that “manifest injustice” (as defined in NRS 176.165) exists

to warrant the withdrawal of his plea. Therefore, Defendant is not entitled to relief and his

4 C:\Program Files\Neevia.Com\Document Converteritemp\2676901-3160511 DOC
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motion should be denied.
B. DEFENDANT’S CLAIMS OF INEFFECTIVE ASSISTANCE OF
COUNSEL SHOULD HAVE BEEN RAISED IN A POST-
CONVICTION PETITION FOR WRIT OF HABEAS CORPUS
Defendant makes various claims of ineffective assistance of trial counsel, however
those claims should have been raised in a timely Post-Conviction Petition for Writ of Habeas
Corpus. See NRS 34.724; see also NRS 34.726; see also NRS 34.810(a). As such, those
portions of Defendant’s Motion to Withdraw Guilty Plea should be summarily dismissed.
CONCLUSION

For the foregoing reasons, the State respectfully requests that this court deny
Defendant’s Motion to Withdraw Guilty Plea.
DATED this 22™ day of February, 2012,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/BRIAN KOCHEVAR

"BRIANKOCHEVAR
Chief Deputy District Attorney
Nevada Bar #005691

CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing, was made this 22" day of

February, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM, BAC#1052277
PO BOX 650 [HDSP]
INDIAN SPRINGS, NV 89018

/s/A. FLETCHER
Secretary for the District Attorney's
Office

09F09275X/GANG:abf

5 Ci\Program Files\Neevia.Com\Document Converteriempi2676901-3160511.DOC
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STEVEN B. WOLFSON %"
Clark County District Attorney

Nevada Bar #001565

SONIA V., JIMENEZ

Chief Deputy District Attorney

Nevada Bar #008818

200 Lewis Avenue

Las Vegas, NV §2155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT -
CLARK COUNTY, NEVADA g::i,’,fm'
Tosiag
O, ) |INEATRARON
Plaintiff,
-Vs- Case No. 09C256384
Dept No. VII
BARRON HAMM,
#2707761
Defendant.

ORDER

DATE OF HEARING: February 24, 2012
TIME OF HEARING: 8:45 A M.

THIS MATTER having come on for hearing before the above entitled Court on the
24th day of February, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through MARIA
LAVELL, Deputy District Attorney, and the Court hearing no arguments of counsel and
good cause appearing therefore,

1/
"
"
/!
1/

PAWPDOCS\ORDR\FORDR\$09190927504.doc

14
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THE COURT stated it appears the motion would have been more properly brought as
a post-conviction petition and, even then, it would be untimely. Under the circumstances of
the case, there does not appear to be any basis to grant the motion.

IT IS HEREBY ORDERED that the Defendant’s Motion to Withdraw Plea, shall be,
and it is, DENIED.

DATED this____ 1 day of May, 2012.

STEVEN B. WOLFSON 00

DISTRICT ATTORNEY
Nevada Bar #001565

Chief Deputy District Attomey
Nevada Bar #008818

09F(09275X/GANG:abf

PAWPDOCS\ORDR\FORDR\SON90927504.doc
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REGEIVED
JULJH 1 2012 '
A B ¥ b ¥ 3
CLERK OF THE COURT N
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(7} When the petition is fully completed, the original and one copy must be filed with the clerk of
the state district court for the county in which you were convicted. One copy must be mailed to the
respondent, one copy to the Attorney General’s Office, and one copy to the district attorney of the county
in which you were convicted or to the original prosecutor if you are challenging your original conviction or
sentence. Copies must conform in all particulars to the original submitted for filing,

PETITION

I Namc of institution and county in which you are presently imprisoncdr where and how you
are presently restrained of your liberty 555 fffir & Por /75

e = M e W At [seer SHrE AREDHT 2208 L

2. Name and location of court which entered the judgment of conviction under attack: ¢ L AR k.
i couNTY ErebdT  Tudlcial Oisteict cousd

3. Date of judgment of conviction: MAY - /¥ 7540

4, Casenumber: ¢ -2 5, ~2& &

5. (a) Lengthofscntence: 20 4 £/ Fe

(b) If sentence is death, state any date upon which cxccution is scheduled:

N/A

6. Arc you presently serving a sentence for a conviction other than the conviction under attack in
this motion? Yes No 3
If “yes”, list crime, case number and sentence being served at this time:  AJ/A

7. Nature of offense involved in conviction being challenged: s5¢cmnd e afee

Moucde i:l Asuld Lhkw mémdtﬂ (ale.Dra)

8. What was your plea? (check one):
(a) Not guilty (b) Guilty x (c) Nolo contendere

9. Ifyou entered a plea of guilty to one count of an indictment or information, and a plea of not
guilty to another count of an indictment or information, or if a plea of guilty was negotiated. give details:
INL

10 If you were found guilty afier a plea of not guilty, was the finding made by: (check one)

(a) Jury (b) Judge without a jury
I1. Did you testify at the trial? Yes No _
12, Did you appeal form the judgment of conviction? Yes No X
13. If you did appeal, answer the following:

(a) Name of Court: NSn

(b) Casc number or citation:

(c) Resuit:

2
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(d) Date of result: A/ /A
(Attach copy of order or decision, if available.)

14. If you did not appeal, explain briefly why you did not:_r,  cyas inFoe med
BY iyl oMeoner bao b we wed gonne. Ao it e pae
hen” he aedr £¢3 eny dons ©on My hehalf
AR LIRS TNEFFEDNE “AuD irnen [ gprsl Rreirs.

7

15. Other than a direct appeal from the judgment of conviction and sentence, have you previously
filed any petitions, applic;lt’ons or motions with respect to this judgment in any court. state or federal?

Yes "No &y

16. If your answer to No. 15 was “yes”, give the following information:
(a)(1) Name of court: A7) Eiawk S Oicial Coucl
(2) Nature of proceeding: 1w dvazic\ 6 € Gucliuoleo,
Arrienr _OF Cumses ¥ Arne i) fHepeie— >
() Groundsmised: \oe Ffecbive &saisiance oF connse ] £
\ LONG o W NG o Al a2 (\P\m&-f\* Via\ﬁ’\'i@i\
=SS

(#) Did you reccive an evidentiary hearing on your petition, application or motion?
Yes No - x

(5) Result; r/A

(6) Date of result;
(7)_If known, citations of any written opinion or date of orders entcred pursuant to such result:

LMD [ Lagver s B HBRIVE p
A0E VIDlaren /Y Rair 7o il 7 S
(®) As to any second petition, application or motion, give the same’information:

(1} Name of court: AL 2

(2) Nature of proceeding:

(3) Grounds raised:

(4) Did you receive an evidentiary hearing on your petition, application or motion?
Yes No _ v/

(5) Result: N /A

(6) Date of result:

(7) If known, citations of any written opinion or date of orders entered pursuant to such a

result:

(¢) Asto any third or subsequent additiona! applications or motions, give the same
Information as above, list them on a scparatc sheet and attach.
(d) Did you appeal to the highest state or federal court having jurisdiction, the result or action
taken on any petition, application or motion?
(1) First petition, application or motion? Yes No ¥
Citation or date of decision: __aJ/#

(2) Second petition, application or motion? Yes Noe X
Citation or date of decision: N7

(3) Third or subsequent petitions, applications or motions? Yes No x
Citation or datc of decision: NV

(e) If you did not appeal from the adverse action on any petition, application or motion, explain
bricfly why you did not. (You must relate specific facts in response to this question. Your response may
be included on paper which is 8 14 by 11 inches attached to the petition. Your response may not exceed

five handwritten or typewritten pages in length.)
x{//?
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17. Has any ground being raised in this petition been previously presented to this or any other
court by way of petition for habeas corpus, motion, application or any other postconviction proceeding? 1f

so, identify:
(a) Which of the grounds is the same: /%9

(b) The proceedings in which these grounds were raised: A///%"

(¢) Briefly cxplain why you arc again raising these grounds. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 4 by 11 inches attached to
the petition. Your response may not exceed five handwx}ttjn or typewritten pages in length.)

/

18, If any of the grounds listed in No.’s 23(a), (b), (c) and (d). or listed on any additional pages
you have attached. were not previously prescnted in any other court, siate or federal, list briefly what
grounds were not so presented, and give your reasons for not presenting them. (You must relate specific
facts in response to this question. Your response may be included on paper which is 8 4 by 11 inches
attached to the petition. Your response may not exceed five handwritten or typewritten pages in length.)

A

19.  Are you filing this petition more than one year following the filing of the judgment of
conviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the delay. (You
must relate specific facts in response to this question. Your response may be included on paper which is
8 )2 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten

pages in length,}
7 s

/4

20. Do you have any petition or appeal now pending in any court, cither state or federal, as to the

Jjudgment under attack? Yes No <
If yes, state what court and case number:

21.  Give the name of cach attomey who represented you in the proceeding resulting in your
conviction and on direct appeal:$e s 4d s c.nFELE.

22, Do you have any future sentences to serve after you complete the sentence imposed by the
judgment under attack? Yes No
Il yes, specify where and when it is to be scrved, if you know: N, /4

23 State concisely every ground on which you claim that you are being held unlawfully.
summarize briefly the facts supporting each ground. If necessary you may attach pages stating additional
grounds and facts supporting same.
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10
11
12
13
14
15
16
17
18
19
20
21
22
_23
24
25
26
27
28

Summarize briefly the facts supporting each ground. If necessary, you may attach pages stating
additional grounds and facts supporting same.
23, (2) GROUND ONE: _C-ofshibubiod Pmeihueny- &5 6 - iy
iéé&d&oa Aooishance. ob Cogel | 4
Vet oF DIE fracess [

23. (a) SUPPORTING FACTS (Tell your story bneﬂy without citing cases or law):

EYPRYACHII S Y W he, 0551, [\ DUNSE 0 _CLETS.0A

ant‘f\%*\— mllena"m:\\% n?— u)ronm\e‘uy:)s See' |inbied Sates — %ﬂﬂn\uﬁ-ug

kammk_éﬂ

ee’ Steicklmid ~ve- .‘anLoA, Yl 1115, (68, 1048 Lk,
2052 {1984)
Lo AN&A& the Agpronriate \ jehicle S;-hr cesiod &k h&\wﬂm
Cowse) Was e@ed—wi \c,l A Tpsb- Conuickina Deliel @maee:)

y, M £ s~ o0, 150, 2. ¥, S 255 TS,
NAENALT:YS
In o:Ae,r Yo assest o laim For idefleckive assistance ok Crulsel,
-ﬁg‘_&&nM\— Musk prote. Hat he 1nas Dented “ censondlge eBestive |
|(\S§»s¥m\ce of Cnumpl F\u Sn}ts-f:umm Yhe two- Omm ek of ‘ :
Strckland - - mek.mm b 175,08, 686-6F), 14, § 0k 2062
20657 2064(1454) Ser Svave- v Lnve. 100 A0 I(M[

y ' ' CLUS

23(183)
A Cpurt (Y\Pm t’.\iohm\e; He hue_shoAS oc Xt’.tluo_f\\— QPJ’QDTM(J[‘\C& anrl
. t(\ hoth \SS\.\Q,S l(: ““ML

obedont fails 4o pake & Sullicient S‘ngm,m oif ole, See’ (PRS-
v=Skare 12D, My« LOOL 0L, 103, P 33, (2001) f
7 |
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GROUND _\  CONTINUED

Lhsder Yoz bes
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15

16
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T

181 doywsel ;s 7 ct So '

20 (JJAJUD)L AB— [‘?’/IQC, ﬂl\{ A’S AMMO/}?]‘QC/M(HJA‘ HI(/’[PS”/A
21 See’ A/Hmﬂt —y-Mireller 350, F3d- fD4S. IOSA/L;M,{,/r JxOOb’)
(ou Wy 1S ~ V- Jile Y66, U5 LOT b3h. 0‘28‘»’)

N
261 See: G pleman-v- State 112, Aled. 43,921 PAd, A’)&ASO([W&)

27| C i Shrickdond . Y6b: LS cat- 0~ 694

28 .
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as

CERTIFICATE OF SERVICE BY MAIL

/g?/f/@ﬂ/ %W , hereby certify pursvant to N.R.C.P. 5(b), that on
this _/ E day of the month of W , of the year 2004, I mailed a true and

correct copy of the foregoing PETITION FOR WRIT OF HABEAS CORPUS addressed to:

Respondent )r{son or jail official

\/

/ Address
Attomey General M /
Heroes” Memorial Building ' District Attomey of County of Conviction
100 North Carson Street
Carson City, Nevada 897104717 L5 72
LS e AS M L

Address

- °/ ignature of Penli’ oner
2
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

LI iR 47 oF AAAS s

(Title of Document)

filed in District Court Case No. ( 2% 35 5/

)ﬁ Does not contain the social security number of any person.
-OR-
[0  Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-OR-

B. For the administration of a public program or
for an application for a federal or state grant.

_Z—-—v #f“_? /oy ‘7/2—
— (W 7 Bato)
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DISTRICT COURT
CLARK COUNTY, NEVADA O i piiranal _
CLERK OF THE COUR
Barron Hamm #1052277
Petitioner, Case No: C256384
Dept Ng: x|
VS, ?
State of Nevada, Dept. of Corrections, Warden ORDER FOR PETITION FOR
. , o WRIT OF HABEAS CORPUS
D.W.Nevin (HDSP) High Desert State Prison

Respondent, J

Petitioner filed a petition for writ of habeas corpus on October 31, 2012. The Court has
reviewed the petition and has determined that a response would assist the Court in determining whether
Petitioner has been awarded all appropriate good-time credits as provided in Assembly Bill 510 and, and
good cause appearing therefore,

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the petition and file a return in accordance with the provisions set out in
NRS 209.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the “ ) day of &l‘“‘-‘-"a(\if)/ ,201 3 _, at the hour of

I o’clock for further proceedings.

[ _
IT IS SO ORDERED this | 6/‘(’ day of N o@nn el , 2010

RECEIVED @-ct Counr:céﬁ . 4)

NOV 01 2012 0PW

H
Ordnr Ior Petition foi Writ of Hahsas Corpu
CLERK OF THE COURT
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vvs- CASE NO: 09C256384

BARRON HAMM, .
#707761 DEPT NO: VII

Defendant.

STATE’S RESPONSE AND MOTION TO DISMISS DEFENDANT’S PRO PER
PETITION FOR WRIT OF HABEAS CORPUS (POST CONVICTION) AND
MOTION TO APPOINT COUNSEL

DATE OF HEARING: JANUARY 10, 2013
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Petition
For Writ Of Habeas Corpus (Post-Conviction).

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant”) was charged by way
of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).
On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An

Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court noted that by that time, any

2 C:\Program Files\Neevia.Com\Document Converter\temp\3628656-4279167.DOC
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Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.
On October 31, 2012, Defendant filed the instant Motion to Appoint Counsel and
Petition for Writ of Habeas Corpus (Post-Conviction) to which the State’s Response follows.
ARGUMENT

GROUND 1 - DEFENDANT’S PETITION IS TIME BARRED UNDER NEVADA
REVISED STATUTE 34.726.

Defendant’s Petition for Writ of Habeas Corpus is time barred with no good cause

shown for delay. Pursuant to NRS 34.726:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within [ year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the

upreme Court issues its remittitur. For the g)u oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(a)  That the delay is not the fault of the petitioner; and
(b)  That dismissal of the petition as untimely will
unduly prejudice the petitioner.
The Defendant’s petition does not fall within this statutory time limitation. The
Supreme Court of Nevada has held that NRS 34.726 should be construed by its plain
meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As per the

language of the statute, the one-year time bar proscribed by NRS 34.726 begins to run from
the date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.

Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

Since the Defendant did not file a direct appeal, the one-year time bar began to run
from the date his Judgment of Conviction was filed — May 20, 2010. The instant Petition
was not filed until October 31, 2012. This is in excess of the one-year time frame.

Additionally, the one-year time limit for preparing petitions for post-conviction relief

under NRS 34.726 is strictly applied. In Gonzales v. State, 118 Nev. 590, 53 P.3d 901

(2002), the Nevada Supreme Court rejected a habeas petition that was filed two (2) days late

3 C:\Program Files\Neevia.Com\Document Converter\temp\3628656-4279167.DOC
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despite evidence presented by the defendant that he purchased postage through the prison
and mailed the Notice within the one-year time limit. The Petition in this case was filed over
a year late.

Furthermore, the Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred. State

v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court found that

“la]pplication of the statutory procedural default rules to post-conviction habeas petitions is

mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

In this case, Defendant filed the instant Petition for Writ of Habeas Corpus outside of
the one-year time limit. Defendant’s Judgment of Conviction was entered on May 20, 2010.
Defendant did not file the instant Petition until October 31, 2012, which is over the one-year
time prescribed in NRS 34.726. Absent a showing of good cause for this delay, Defendant’s

claim must be dismissed because of its tardy filing.

GROUND 1II - DEFENDANT HAS NOT SHOWN GOOD CAUSE FOR THE
DELAYED FILING OF THIS PETITION.

In the instant Petition, Defendant has not established good cause for the delay in filing
the Petition. “Generally, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) quoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from

complying with State procedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
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State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 506.

In this case, the Defendant has not given any legally relevant excuse for failure to file
his Petition in a timely manner. Defendant has not stated any facts that would show good
cause for not raising the Constitutional claims in this petition in his prior petition. Defendant
does not allege that these Constitutional claims were not available during trial or post
conviction. Therefore, since the Defendant cannot show good cause or actual prejudice for
failing to comply with the one-year time limit for Petitions, the instant Petition should be

dismissed.

GROUND III - DEFENDANT IS NOT ENTITLED TO THE APPOINTMENT OF
COUNSEL

In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme Court
ruled that the Sixth Amendment provides no right to counsel in post-conviction proceedings.
In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada Supreme Court
similarly observed that “[t]he Nevada Constitution...does not guarantee a right to counsel in
post-conviction proceedings, as we interpret the Nevada Constitution’s right to counsel
provision as being coextensive with the Sixth Amendment to the United States
Constitution.”

NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the
costs of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

(a)  The issues are difficult;
(b) The Defendant is unable to comprehend the

proceedings; or . o
(c)  Counsel is necessary to proceed with discovery.
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(Emphasis added).
Under NRS 34.750, it is clear that the court has discretion in determining whether to appoint

counsel if the petition is not summarily dismissed. McKague specifically held that, with the
exception of cases in which appointment of counsel is mandated by statute, one does not
have “[a]ny constitutional or statutory right to counsel at all” in post-conviction proceedings.
Id. at 164.

The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)).

In this case, Defendant has failed to demonstrate that any requested review would not
be frivolous or that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726. Because Defendant has failed to make the requisite showing for
appointment of counsel, his request should be denied.

CONCLUSION

For the foregoing reasons, the Defendant’s late Petition for Writ of Habeas Corpus
Post Conviction and Motion to Appoint Counsel should be DISMISSED.
DATED this 13th day of November, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/RobertJ. Daskas for

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610
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CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this 13th day of

November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: _/s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

KC/DP/tj/M-1

7 C:\Program Files\Neevia.Com\Document Converter\temp\3628656-4279167.DOC

326




\ Al R

Bation At

Electronically Filed
11/16/2012 04:37:07 PM

CLERK OF THE COURT 7

[t/ et s
ST 0P BIX 650 A5
|2 58S W S 670

- NISRIT COT
LUK o, WthoA

| SHE or bk, A ML 25635Y
RS Nz

9+ 00AM -

L0NES Woi] Basion B Deban?, 2w 1K o’ v

Ok

WALESTS Fofl Thes NGRAGLE OURT” 76 AR TR s gt
(VoK Azmon fak LT OF HABEAS. (RIS A 4ty s cohr A48
e Mehon DT OF (R, Sl ABSH Gl 704

TS, LTS [N TS Ji A Wead Treonl M%
et pormonts AT 73 F5 A ST U BRI F
T3 TS Mty D

| et 1t 4TH A sl T 4TS Gemle o' ASD

|V b b B al A .

T 0N oA premedon 5 Sz 27 TR TR o

V=) o’

)

SISE A e Ay OF S TR I A TREAD .
st LAUR of Bavion CaprtZ

108 L 2LFF

Ao kb




CERTIFICATE 0F secyice BY MArL

T Docool HAMA nece toff cerH¥Y Pucsiant 1, MeCocoP. STB) hotk on

s OF dod oF rne mouwnth oF Cctober,of the Mo.r 2012 T e led
ool é correct coB oF e Foredond Motion For Cloc Ficotion @ Qddl.fz.ssaé’

1o |
hespondent ?ﬂISar\. of Javdl ofFicial |
- - VAN
RHocned GEneral =~ “bqglFboA,/ ot
\ ‘ ‘ ) 1640 & [4] T

!}:x‘ats MEMOor-ia | %m'lg]mg' Conheh “ornﬁ;‘{ oF ;’S{ o

O Norily Coraan Hresd on
Coss

Q 13
N e, Nedada, ¥I720Y7L 7 200 LEWIS AVE

Lasvedas, NEVad, 8% &S

Ade -
XBM’H fé@ -

‘INatuwe 5 F Peikioner

328



| Baccod Hammat o, -

A N _m-‘ _u_mm._..m.r,.bmw %

_ e | LAS vEGAS My gollas

- Poreyise HDsR e w@mfmmﬁﬂ ‘wobwammﬁ
Indige SPregS) Nevad, %9070 13 MOV 2002 PN

" ZIP 53101
011076802491

“TUFMENTIAL

Clerk  of the CoOUr

<eo LEwis ANE. zrd

- {
Las veqns " tloge~ k
LEGAL Map " s

B9 01E630000

:. -—nwo?-q- om—.:-.:.ﬁ—-zn-:z-:-’z.:n: -:3.-.--—

£

329



Electronically Filed h
11/26/2012 04:30:24 PM »

Q\Q 54%»///4/‘//% A b i
\ /pd &X égS/O /M | | | 'CLERK OF THECOURT
; ’)‘ m/ﬁm,s,///m% -

DT ki
RN oty WEA

\STE OF Nehod, |
L b  (ISE Mol crsesgd
e | LePr Wo': A
s e, |
| E." &[fn{x’/ﬁ | 12/19/12

9:00AM

j_Mfm Mt 7 W@zﬁﬁ,

BY LONT

| [mf/ Mt oy Zi /me SN,

,.K{ﬁ&af cé;/ RRUESTE JOR TS HONGRABE (iR T KEden) THE

i /sz@/ (D LRTT JF HasensS RAS. TS oW /22, ‘
B N 33 [ BRSED ON T A8, b Pt on s,

T AT03 > AIRRTTES 7AHD AT,

w7 %ﬁ'ﬁqﬁi.ae/af Sad AR,

Daccoe Ha N\M SC
sy it B

330



T 00 Ayt Db 27 R R s
/ﬁ;ﬂﬂmﬂﬂé//aﬁ OF TH S //'577»/ :

_ /ﬁf e R ey oF ke Cneus s Ay G ),
32 _:z./gm"z%ém/%m 570 NS GRliss oA /m }EQ@/ |
5T e sl ) oo o il o

f"fﬁff'f_fﬁ A TE LTRmrTB TRORERAD ko A ez '_ |

ST Pamon FiR L oF s QRS SHio e Ry
 ZnaarEL DD SPon A TR e s i) TR
_ (G5t T8 chinity et (et

T e WK A oF RS 5,/ T 7 foriaile
- TB T A ey, Mf’ﬂd:f o%s™ o

- BEUED s I8 0 sF AN A2,

 Poten A Sc U
)ﬂ[[/@/ﬂ"' \05'2.2,7'?'

331



MNozerE QF hzton”

| AEASE Ty /é /l/a@.f T T %/Msf@»/ﬂaézz /%zz@ %%’
VR G 6 AEesT PR BE . [
N Fok Aot IN T .

%/V 2 dfb”i@%{ 7/2r LTI Toborarl sz (ko=

12/19/12

ﬂﬁ‘/ﬂ fez';s’ 1§ ’“ Wd/‘z&é( 202,

9:00AM

Dacon Hamm Sc 10872777
A5 ornt ) R0
LB 6B A
il SEHES, W 53070

332



CERTIFLONTE
6F : -
3&'.&\!.;.0{: ?6‘4 N\QIL

i< Mhambq cech q s suond Yo Mﬂu?o Q(b}

reak o PSS deif oF ¥ae srowninh o NntondC;of twe
U.Q{&c.\.( 2o, T T voaled o ¥vue . end costeck cop«.{ oX  twe

|i¥e Qv&gma\g_adzu:&@_zﬁi&ﬂ_ﬁiﬂ&d—— sddressed *o;

/A _ _ wolfser
HRespendenkr poisen . or Thl oFFicn) . . DivxCick prvarned of couak oF
/\\/ . convicXion
o Addressed o
, R A g _ Ro’é(‘&‘b‘oz/a,
_ﬂa&?c,o}mu{_ Glae.cold .

HECOEsS MeMmotiaN Bus \cluﬂ

1160 Nordn Cassen syceetr
leatsen ¢ HY NN ado BT10-4TiT

Mo ot _105 T2LET

SigAGiuse of Y2V Xones

333







O &0 N &N » B~ W N =

N NN N NN N NN e e e e e e e e e
> N N kW= O 00 SN W N = O

Electronically Filed
11/27/2012 10:20:06 AM

RSPN R [.;e,w»—

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE K. PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,
CASE NO: 09C256384
_.Vs_.
DEPT NO: VII
BARON HAMM,
#2707761
Defendant.

STATE'S RESPONSE TO DEFENDANT'S MOTION FOR CLARIFICATION

DATE OF HEARING: DECEMBER 10, 2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE K. PIEPER, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Response to Defendant's Motion for
Clarification.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

/17
/17
/11
/17
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On July 22, 2009, Defendant Barron Hamm was charged by way of Indictment with
Count 1 — Burglary While in Possession of a Firearm (Felony — NRS 205.060); Count 2 —
Assault With a Deadly Weapon (Felony — NRS 200.471); Count 3 — Murder With Use of a
Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and Count 4 — Carrying
Concealed Firearm or Other Deadly Weapon (Felony — NRS 202.350(1) (d) (3)).

On March 12, 2010, Defendant pled guilty to Count 1 — Second Degree Murder with
Use of a Deadly Weapon and Count 2 — Assault with a Deadly Weapon. An Amended
Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows: Count
1 —to life with a minimum parole eligibility of ten (10) years plus a consecutive term of two
hundred forty (240) months with a minimum parole eligibility of ninety-six (96) months for
the use of a deadly weapon; and Count 2 — to a maximum of seventy-two (72) months with a
minimum parole eligibility of twenty-four (24) months; Count 2 to run consecutive to Count
1; with three hundred seventy-five (375) days credit for time served. Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the district court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its

2 C:\Program Files\Neevia.Com\Document Convertertemp\3667540-4325096.DOC
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Response and Motion to Dismiss. The matter is set for hearing on January 10, 2013, at 9:00
AM.
On November 16, 2012, Defendant filed the instant Motion for Clarification to which
the State’s Response follows.
ARGUMENT
L

DEFENDANT’S MOTION IS NON-MERITORIOUS

Defendant filed an untimely Petition for Writ of Habeas Corpus (Post-Conviction) on
October 31, 2012, to which the State filed a Response and Motion to Dismiss on November
14, 2012. This matter is set for hearing on January 10, 2013, so the Defendant has more than
the fifteen (15) days he is entitled to per NRS 34.750(4) to respond to the State’s Motion to
Dismiss his untimely Petition.

Neither Defendant’s Petition nor the State’s Response and Motion to Dismiss made
any mention of “good time” credits or AB 510, so Defendant’s reference to “good time”
credits and AB 510 in his instant motion makes no since.

Since Defendant’s Petition is subject to summary dismissal per NRS 34.726, he is not

entitled to appointment of counsel per NRS 34.750 which states in pertinent part:

“[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that tge allegatlon of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

ga) The issues are dlfﬁcuf‘;

b) The Defendant is unable to comprehend the

proceedings; or

(c) Counsel is necessary to proceed with

discovery.” (emphasis adde(ﬁ

/1
/1
/1
/11
/1

3 C:\Program Files\Neevia.Com\Document Convertertemp\3667540-4325096.DOC
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CONCLUSION

Based on the foregoing arguments, Defendant’s Motion for Clarification should be
DENIED.
DATED this 27th day of November, 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/RobertJ. Daskas for

DANIELLE K. PIEPER
Chief D%)uty District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 27th day of

November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
Secretary for the District Attorney’s Office

KC/DP/sam/M-1
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‘ o
1 . IN THEL !_9]-\ 4’ JUDICIAL DISTRICT COURT OF THE &
2 STATE OF NEVADA IN AND FOR THE
3 COUNTYOF C [AR k. Lsg% 13
4 ﬁ“%\/‘
5 Eaﬁ‘ coR JAmM )
6 Petitioner, )
7 )
8 v. )
9 ) Case No.( 256-38Y
10 ) .
11 ||#rATE of NEVAdG )  Dept.No. V. TL.
12 ) ffgi;iiaam -
13 Respondent. ) Lot Sido Filing
: ’ TEAAR
15
16 ORDER FOR TRANSPORTATION OF INMATE FOR COURT APPEARANCE
17 OR, IN THE ALTERNATIVE, FOR APPEARANCE BY TELEPHONE OR VIDEO
18 CONFERENCE
19 Based upon the above motion, I find that the presence of
20 Yo it /\/ /ﬂ/y/'/ is necessary for the hearmg that is scheduled in this
21 case on the /1 day of QWMZ()/ JOR at '
22 UV
23 THEREFOR, IT IS HEREBY ORDERED that, o
24 O Pursuant to NRS 209.274, Warden J d/ // I/ //
25 of /%é/ LEEAT W—M// is hereby commanded to have
26 5#/?/@// /ﬁ/y/y transported to appear before me at a hearing
27 scheduled for ﬂ/\//ﬁl/e)/ // L0/R at_9/ ﬂa/ / at the
28 [kﬂf/ County Courthouse. Upon completion of the hearing,
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. &Wﬂ/ / //y/y is to be transported back to the above

named institution.

XFursuant to NRS 209.274(2)(a), Petitioner shall be made available for telephonic

or video conference appearance by his or her institution. My clerk will contact
[~ En /W;f)/ /%lél[/l/ at /0;-5’/0 to make

arrangements for the Court to initiate the telephone appearance for the hearing.

Dated this day of

District Court Judge

NN NN N
\ooo-.l@u-.p.&
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/ Electronically Filed
/30/2012 04:19:47 PM
BarcadnAAmm 11/30

NDOCNo. /OS2 272 i .
_’QD CLERK OF THE COURT

In proper person

—

INTHE € C1H T JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE
. COUNTYOF ¢ [ AR

O 00 N1 AN v s WwWN

) .
)

H
o
IR
v\“
<

—
—

12 Petitioner, ) yp. pecember 24, 2012

13 v yTime: 9:00 am

14 ) CaseNo. ¢ 25(-3%/

15 )

16 || The STATE of Alesbcd, ) DeptNo. MEE /XA

17 Respondent. )

18 )

19

20 MOTION AND ORDER FOR TRANSPORTATION

21 OF INMATE FOR COURT APPEARANCE

22 OR, IN THE ALTERNATIVE,

23 FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

24

25 Petitioner, &Q [ e 5 ) A'g nA V1 , proceeding pro se, requests
26 that this Honorable Court order transportation for his personal appearance or, in the
27 alternative, that he be made available to appear by telephone or by video conference
28 at the hearing in the instant case that is scheduled for 37/%%/ | /Z’ A5

29 (| at Ly
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My mandatory release date is /_27 £ ,5:////?}3{[

In support of this Motion, [ allege the following;

7

-

1. Iam aninmate incarcerated at ¢

2. The Department of Corrections is required to transport offenders to and

from Court if an inmate is required or requests to appear before a Court in this state.

NRS 209.274 Transportation of Offender to Appear Before Court states:

“1. Except as otherwise provided in this section, when an offender is
required or requested to appear before a Court in this state, the

Department shall transport the offender to and from Court on the day
scheduled for his appearance.

2. If notice is not provided within the time set forth in NRS 50.215, the
Department shall transport the offender to Court on the date scheduled

for his appearance if it is possible to transport the offender in the usual
manner for the transportation of offenders by the Department. If it is

not possible for the Department to transport the offender in the usual
manner:

(a) The Department shall make the offender available on the date scheduled
for his appearance to provide testimony by telephone or by video conference,
if so requested by the Court.

(b) The Department shall provide for special transportation of the offender to
and from the Court, if the Court so orders. If the Court orders special
transportation, it shall order the county in which the Court is located to
reimburse the Department for any cost incurred for the special transportation.
(c) The Court may order the county sheriff to transport the offender to and
from the Court at the expense of the county.”

3. My presence is required at the hearing because:
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X I AM NEEDED AS A WITNESS.
My petition raises substantial issues of fact concerning events in which |
participated and about which only I can testify. See U.S. v. Hayman, 342 U.S.
205 (1952) (District Court erred when it made findings of fact concerning
Hayman'’s knowledge and consent to his counsel’s representation of a witness
against Hayman without notice to Hayman or Hayman's presence at the
evidentiary hearing).

THE HEARING WILL BE AN EVIDENTIARY HEARING.
My petition raises material issues of fact that can be determined only in my
presence. See Walker v. Johnston, 312 U.S. 275 (1941) (government's contention
that allegations are improbable and unbelievable cannot serve to deny the
petitioner an opportunity to support them by evidence). The Nevada

Supreme Court has held that the presence of the petitioner for habeas corpus
relief is required at any evidentiary hearing conducted on the merits of the
claim asserted in the petition. See Gebers v. Nevada, 118 Nev. 500 (2002).

4. The prohibition against ex parte communication requires that I be present

at any hearing at which the state is present and at which issues concerning the claims

raised in my petition are addressed. U.S. Const. amends. V, V1.

5. If a person incarcerated in a state prison is required or is requested to

appear as a witness in any action, the Department of Corrections must be notified in

writing not less than 7 business days before the date scheduled for his appearance in

Court

if the inmate is incarcerated in a prison located not more than 40 miles from

Las Vegas. NRS 50.215(4). If a person is incarcerated in a prison located 41 miles or

more from Las Vegas, the Department of Corrections must be notified in writing not

less than 14 business days before the date scheduled for the person’s appearance in

Court.

6. A{ZZ?/ LT A2 /Kf,ﬁlél/ is located approximately
& miles from Las Vegas, Nevada.
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7. If there is insufficient time to provide the required notice to the Department
of Corrections for me to be transported to the hearing, I respectfully request that this
Honorable Court order the Warden to make me available on the date of the
scheduled appearance, by telephone, or video conference, pursuant to NRS
209.274(2)(a), so that I may provide relevant testimony and/ or be present for the
evidentiary hearing.

8. The rules of the institution prohibit me from placing telephone calls from
the institution, except for collect calls, unless special arrangements are made with
prison staff. Nev. Admin. Code DOC 718.01. However, arrangements for my

telephone appearance can be made by contacting the following staff member at my

institution: /]/é‘ f/\/ 2/ (TR Aéz,ﬁé‘/\/ ﬁfﬁﬁ/ﬂ
whose telephone number is f/\/ £ du/?’ 27728

Dated this __/ 7 day of /i[: {»"/Y &K , AL

¥ Darirton) oot

Leseponr/ Aiox frsonl.
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CERTIFICATE OF SERVICE BY MAIL

I, the undersigned, certify pursuant to NRCP 5(b), that on this __/ 7 day of

/L’J/vé///’aé/é , Lo/ Z_,1served the foregoing Motion and Order for

Transportation of Inmate for Court Appearance or, in the Alternative, Motion for
Appearance by Telephone or Video Conference, by mailing a true and correct copy
thereof in a sealed envelope, upon which first class postage was fully prepaid,

addressed to:

LLGRTT ATy,

4

- ’, LAt f /
i Soa ks AL

and that there is regular communication by mail between the place of mailing and the

recipient address.

‘\}

e, o, . P
¥ DWHs] i
; 4

T 7

jzaff/mf;///% S
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AFFIRMATION
Pursuant to NRS 2398B.030

The undersigned does hereby affirm that the preceding AV A J,/é/

)i aa i e S
/[,/f/?m/ FR L7 [ ,/%‘Z/i%s Vi /.ii/'/.[m// c

(Title of Document)

(AP s
SA1iina” 455

filed in District Court Case number [7 - 250 35 7/

ﬁ Does not contain the social security number of any person.

-OR-

O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
_or-
B. For the administration of a public program or for an application

for a federal or state grant.
-~

%//fﬁ avl Y /;%Eg//,z

Signature ate

Lo’ oY

Print Name

Y
/2—729?,,%3”; Vira

Title
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Electronically Filed
11/30/2012 10:45:01 AM
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

CLARK COUNTY. NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: 09C256384
52147%%{7%11\1 HAMM, DEPT NO: IX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PRO PER REQUEST
FOR MOTION TO BE IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19,2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Request For Motion
To Be Immediately Heard By Court.

This Response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
I
I
I

C:\Program Files\Neevia.Com\Document Converter\temp\3683767-4344119.DOC
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant”) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to Life with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court also noted that from February

2 C:\Program Files\Neevia.Com\Document Converter\temp\3683767-4344119. DOC
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Defendant’s Motion
for Appointment of Counsel. The matter is set to be heard on January 10, 2013, at 9:00 AM.

On November 16, 2012, Defendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012. The matter is set for hearing on December 10, 2012.

On November 26, 2012, Defendant filed the instant Request for Motion to be
Immediately Heard by Court to which the State’s Response follows.

ARGUMENT

Defendant asks that his Petition for Writ of Habeas Corpus (Post-Conviction) filed on
October 31, 2012, and presently set for hearing on January 10, 2013, be heard immediately.
Since the State filed it’s Response and Motion to Dismiss Defendant’s Untimely Petition on
November 14, 2012, it has no objection to this matter being heard immediately.

CONCLUSION

The State has no objection to this matter being heard immediately.
DATED this 30th day of November, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

3 C:\Program Files\Neevia.Com\Document Converter\temp\3683767-4344119. DOC
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CERTIFICATE OF MAILING
[ hereby certify that service of the above and foregoing was made this 30th day of
November, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

KC/DP/tj/M-1

4 C:\Program Files\Neevia.Com\Document Converter\temp\3683767-4344119. DOC
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Electronically Filed
12/11/2012 08:42:20 AM
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

CLERK OF THE COURT

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vvs- CASE NO: 09C256384

BARRON HAMM, .
#9707761 DEPT NO: IX

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION FOR
TRANSPORTATION OF INMATE FOR COURT APPEARANCE, OR IN THE
ALTERNATIVE, FOR APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

DATE OF HEARING: DECEMBER 19,2012
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

I
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant”) was charged by way
of Indictment with COUNT 1 - Burglary While in Possession of a Firearm (Felony - NRS
205.060); COUNT 2 - Assault With a Deadly Weapon (Felony - NRS 200.471); COUNT 3 -
Murder With Use of a Deadly Weapon (Felony - NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony - NRS
202.350(1)(d)(3)).
On March 12, 2010, Defendant pled guilty to COUNT 1 - Second Degree Murder
With Use of a Deadly Weapon and COUNT 2 - Assault With a Deadly Weapon. An

Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to Life with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, and the Nevada
Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur issued on
October 6, 2010.

On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed its Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the District Court denied Defendant’s Motion to Withdraw

Guilty Plea. In the court minutes from this hearing the court also noted that from February

2 C:\Program Files\Neevia.Com\Document Convertertemp\3719579-4385712.DOC
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13, 2012, any Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would
attempt to file would be untimely.

On October 31, 2012, Defendant filed a Motion to Appoint Counsel and Petition for
Writ of Habeas Corpus (Post-Conviction). On November 14, 2012, the State filed its
Response and Motion to Dismiss Defendant’s Petition and Response to Defendant’s Motion
for Appointment of Counsel. The matter is set to be heard on January 10, 2013, at 9:00 AM.
On November 16, 2012, Defendant filed a Motion for Clarification. The State filed its
Response on November 27, 2012. The matter is set for hearing on December 10, 2012.

On November 26, 2012, Defendant filed the instant Request for Motion to be
Immediately Heard by Court. The matter is set for hearing on December 24, 2012.

On November 30, 2012, Defendant filed the instant Motion For Transportation Of
Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference to which the State’s Response follows.

ARGUMENT

In his Motion, Defendant requests that this Court issue an Order to transport him to
the January 10, 2012, hearing regarding his time-barred Petition for Writ of Habeas Corpus
(Post-Conviction). A defendant must be present only at those hearings in which the Court

deems it necessary to expand the record. See Gebers v. State, 118 Nev. 500, 50 P.3d 1092

(2002). In the instant matter, Defendant has not shown, nor is there is any need, for the court
to receive evidence or take testimony from any party before ruling on his Motion for
Clarification. Furthermore, Defendant erroneously asserts in his Motion that this hearing is
an Evidentiary Hearing, which it is not. Further, the District Court does not provide for
telephone or video appearances by prison inmates. Defendant has not shown why his
presence would be required, therefore, Defendant need not be present and his Motion for
Transportation of Inmate or, in the Alternative, for Appearance by Telephone or Video
Conference should be denied.

/1

/
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CONCLUSION

Based on the foregoing, the State respectfully requests that Defendant’s Motion For
Transportation Of Inmate For Court Appearance, Or In The Alternative, For Appearance By
Telephone Or Video Conference be DENIED.

DATED this 11th day of December, 2012.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Danielle Pieper

DANIELLE PIEPER
Chief D%)uty District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 11th day of

December, 2012, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

KC/DP/tj/M-1
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Electronically Filed

01/17/2013 08:11:52 AM

ORDR SRR R ) 2
STEVEN B. WOLFSON - '

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

FRANK PONTICELLO

Chief Deputy District Attorney

Nevada Bar #00370

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO: (256384

BARRON HAMM, DEPT NO: 1V
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER REQUEST FOR MOTION TO BE
IMMEDIATELY HEARD BY COURT

DATE OF HEARING: DECEMBER 19, 2012
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
19th day of December, 2012, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through FRANK
PONTICELLO, Chief Deputy District Attorney, and good cause appearing therefor,

I
/"
"
/1
"
"
"
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Pt peened
>

IT IS HEREBY ORDERED that the Defendant’s Pro Per Request For Motion To Be
Immediately Heard By Court, shall be, and it is DENIED, hearing set for January 10, 2013
STANDS. ,

y

L( {~
DATED this day of January, 2013.

STEVEN B. WOLFSON
Clark County Distrigt Attorney
ar #00156

PAWPDOCS\ORDR\FORDR\909\90927505 .doc
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to:

1j/M-1

CERTIFICATE OF SERVICE

I certify that on the 16th day of January, 2013, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

v b

Secretary/for the District Attorney’s Office

P:\WPDOCS\ORDR\FORDR\909\90927505.doc
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Electronically Filed

01/29/2013 10:37:13 AM

ORDR (m“ . _gﬁ‘ “n
STEVEN B. WOLFSON 3

Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

-Vs- CASE NO: (256384
BARRON HAMM, DEPTNO: XI
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR TRANSPORTATION OF
INMATE FOR COURT APPEARANCE, OR IN THE ALTERNATIVE, FOR
APPEARANCE BY TELEPHONE OR VIDEO CONFERENCE

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR CLARIFICATION
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
10th day of January, 2013, the Defendant not being present, IN PROPER PERSON,
Defendant’s presence being WAIVED, the Plaintiff being represented by STEVEN B.
WOLFSON, District Attorney, through JONATHAN COOPER, Deputy District Attorney,
and good cause appearing therefor,

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion For Transportation
Of Inmate For Court Appearance, Or In The Alternative, For Appearance By Telephone Or
Video Conference, shall be, and it is DENIED, as it does not entertain oral argument in these

matters.

PAWPDOCS\ORDR\FORDR\909190927506.doc
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COURT FURTHER ORDERED, Defendant’s Pro Per Motion For Clarification, shall
be, and it is DENIED. g v
DATED this day of January, 2013.

7

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #00156$

V+ eputy Disfrict Attorney
Nevada Bar #012195
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to:

1j/M-1

CERTIFICATE OF SERVICE

I certify that on the 29th day of January, 2013, I mailed a copy of the foregoing Order

BY:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON

P.0. BOX 650

INDIAN SPRINGS, NV 89018

LA

OIRSON

Secretary for the District Attorney’s Office
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Electronically Filed
01/29/2013 10:31:02 AM

g]%DVIEN B. WOLFSON % b i

Clark County District Attorne

Nevada Bar)#;001565 Yy CLERK OF THE COURT
JONATHAN COOPER

Depu?l District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500 :

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-vs- CASE NO: 09C256384
#B ?]%%{7%11\] HAMM, DEPT NO: IX
Defendant.
FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M.

THIS CAUSE having come on for hearing before the Honorable JUDGE JENNIFER
TOGLIATTI, District Judge, on the <10th day of January, 2013, the Petitioner not being
present, PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On July 22, 2009, BARR(_)N' HAMM (hereinafter “Defendant”) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony —
NRS 205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471);

PAWPDOCS\FOF\909\90927501.doc
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COUNT 3 — Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165); and COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.350(1)(d)(3)).

2. On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

3. On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE With a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010.

4. Defendant ﬁl?d an Lfntimeiy Notice of Appeal on August 5, 2010, and the
Nevada Supreme Court dismissed Defendant’s appeal on September 10, 2010. Remittitur
issued on October 6, 2010. |

5. On February 13, 2012, Defendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed fts )Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the Ijistrict Court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On OctoBer 31, 20’12, Deféndant filed a Motion to Appoint Counsel and
Petition for Writ of Habeas COl'plfl‘S (Post-Conviction) to which the State filed its Response
and Motion to Dismiss on November 14, 2012. The Court entertained Defendant’s Petition

on January 10, 2013.

2 PAWPDOCS\FOF\909\90927501.doc
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7. Defendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition.

9. Defendant was not entitled to the appointment of counsel as he failed to
demonstrate that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C'ONCLUSIONS OF LAW

1. Pursuant to NRS 34.726:

1. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
ut}))reme Court issues its remittitur. For the tpu oses of this

subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

a)  That the delay is not the fault of the petitioner; and

b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As

per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to
run from the date the judgment of 'cdriviction is filed or a remittitur from a timely direct

appeal is filed. Dickerson v. State, 1"14 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-year time limit for preparing petitions for post-conviction relief under

NRS 34.726 is strictly applied. In Gonzales v. State,. 118 Nev. 590, 53 P.3d 901 (2002), the

Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defendgnt that he purchased postage through the prison and
mailed the Notice within the one;y;ar time limit. The Petition in this case was filed over a
year late. .

4. The Nevada Supreme Court has held that the district court has a duty to
consider whether a defendant’s post-conviction petition claims are procedurally barred.

State v. Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court

&
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory,” noting;:
Habeas corpus petitions that are.filed many years after conviction
are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Generaily, ‘good cause’ means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003) quoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p‘rocedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi.v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance impracticable.” Hathaway, 71 P.3d at 506.

6. In Coleman v. Thompson, 501 U.S. 722 (1991), the United States Supreme
Court ruled that the Sixth Amendment i;fovides no right to counsel in post-conviction
proceedings. In McKague v. Warl;ien, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly ol?served that “[t}he Nevada Constitution...does not guarantee a
right to counsel in post-convictiori proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United
States Constitution.”
/1
1

b
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the
costs_of the proceedings or employ counsel. If the court is
satisfied that the allegation of indigency is true and the petition is
not dismissed summarily, the court may appoint counsel at the
time the court orders the filing of an answer and a return. In
making its determination, the court may consider whether:

a)  The issues are difficult;

b) = The Defendant is unable to comprehend the
proceedings; or

(¢)  Counsel is necessary to proceed with discovery.

8. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is not summarily dismissed. McKague specifically
held that, with the exception of cases in which appointment of counsel is mandated by
statute, one does not have “[a]ny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164. K

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review is not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)). '

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.

~
DATED this (; 6 day of January, 2013.

STEVEN B. WOLF
Clark County District A ey

Deput
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 17th day of January, 2013, I mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
- P.O.BOX 650
INDIAN SPRINGS, NV 89018

BY HN?;Q\I g

R. JOHN
Secretary for the District Attorney’s Office

KC/IC/jt/M-1
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Electronically Filed
02/04/2013 02:32:53 PM

NEO m » W

DISTRICT COURT CLERK OF THE COURT
CLARK COUNTY, NEVADA
BARRON HAMM,
Petitioner,
Case No: 09C256384
Vs, Dept No: IX
THE STATE OF NEVADA,
NOTICE OF ENTRY OF FINDINGS OF
FACT, CONCLUSIONS OF LAW AND
Respondent, ORDER

PLEASE TAKE NOTICE that on January 29, 2013, the court entered a decision or order in this matter,
a true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on February 4, 2013.

STEVEN D. GRIERSON, CLERK OF THE COURT

Spodsei JM

Teodora Jones, Deputy Clerk

CERTIFICATE OF MAILING

Thereby certify that on this 4 day of February 2013, I placed a copy of this Notice of Entry in:

The bin(s) located in the Office of the District Court Clerk of:
Clark County District Attorney’s Office
Attorney General’s Office — Appellate Division-

Ed The United States mail addressed as follows:

Barron Hamm # 1052277
P.O. Box 650
Indian Springs, NV 89018

Spoden o] eee

Teodora Jones, Deputy Clerk
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Electronically Filed
01/29/2013 10:31:02 AM

ORDR - )
STEVEN B. WOLFSON wf»« b s

Clark County District Attorne

Nevada Bar}#001565 y CLERK OF THE COURT
JONATHAN COOPER

Deputy District Attorney

Nevada Bar #012195

200 Lewis Avenue

Las Vegas, Nevada 89155 2212

(702) 6 1-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
-v§- CASE NO: 09C256384
i]? 2%%5{7%11\1 HAMM, B DEPT NO: IX
Defendant.
FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER
DATE OF HEARING: JANUARY 10, 2013

TIME OF HEARING: 9:00 A.M.

THIS CAUSE having come on for hearing before the Honorable JUDGE JENNIFER
TOGLIATTI, District Judge, on the 10th day of January, 2013, the Petitioner not being
present, PROCEEDING IN FORMA PAUPERIS, the Respondent being represented by
STEVEN B. WOLFSON, Clark County District Attorney, by and through JONATHAN
COOPER, Deputy District Attorney, and the Court having considered the matter, including
briefs, transcripts, no arguments of counsel, and documents on file herein, now therefore, the
Court makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
1. On July 22, 2009, BARRON HAMM (hereinafter “Defendant™) was charged

by way of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony —
NRS 205.060); COUNT 2 — Assault’ With a Deadly Weapon (Felony — NRS 200.471);
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COUNT 3 - Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030,
193.165); and COUNT 4 — Carrying Concealed Firearm or Other Deadly Weapon (Felony —
NRS 202.350(1)(d)(3)).

2. On March 12, 2010, Defendant pled guilty to COUNT 1 — Second Degree
Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a Deadly Weapon. An
Amended Indictment and Guilty Plea Agreement (“GPA”) were filed in open court the same
day.

3. On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to LIFE with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 -
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24} MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (31/'5) DAYS credit for time served. Judgment of Conviction
was filed on May 20, 2010. o

4. Defendant ﬁl?d an untimeiy Notice of Appeal on August 5, 2010, and the
Nevada Supreme Court dismissed’Defendant’s appeal on September 10, 2010. Remittitur
issued on October 6, 2010.

5. On February 13, 2012,1 Dgfendant filed a Motion to Withdraw Guilty Plea. On
February 22, 2012, the State filed fts ‘Opposition to Defendant’s Motion to Withdraw Guilty
Plea. On February 24, 2012, the Oistrict Court denied Defendant’s Motion to Withdraw
Guilty Plea. In the court minutes from this hearing the court noted that by that time, any
Petition for Writ of Habeas Corpus (Post-Conviction) Defendant would attempt to file would
be untimely.

6. On Octoﬁer 31, 20 1;2, Deféndant filed a Motion to Appoint Counsel and
Petition for Writ of Habeas Corpﬁs (Post-Convictton) to which the State filed its Response
and Motion to Dismiss on November 14, 2012. The Court entertained Defendant’s Petition

on January 10, 2013.
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7. Defendant Petition was time barred pursuant to NRS 34.726.

8. Defendant did not show good cause for the late filing of his Petition.

9. Defendant was not entitled to the appointment of counsel as he failed to
demonstrate that any petition he might file would not be dismissed summarily as untimely
per NRS 34.726 or that any requested review would not be frivolous.

C'ONCLUSION_S OF LAW

1. Pursuant to NRS 34.726:

I. Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year of the entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
ué)reme Court issues its remittitur. For the gaur oses of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:
%a% That the delay is not the fault of the petitioner; and
b That dismissal of the petition as untimely will
unduly prejudice the petitioner.

2. The Supreme Court of Nevada has held that NRS 34.726 should be construed
by its plain meaning. Pellegrini v. State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001). As
per the language of the statute, the one-year time bar proscribed by NRS 34.726 begins to
run from the date the judgment -of.‘éarivicltion is filed or a remittitur from a timely direct

appeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998).

3. The one-year time limit for preparing petitions for post-conviction relief under

NRS 34.726 is strictly applied. In !Gonzales v. State,. 118 Nev. 590, 53 P.3d 901 (2002), the

Nevada Supreme Court rejected a habeas petition that was filed two (2) days late despite
evidence presented by the defcndz(m.t that he purchased postage through the prison and
mailed the Notice within the one—y'éar time limit. The Petition in this case was filed over a
year late. |

4. The Nevada Supreme Court has held that the district court has a duty to

consider whether a defendant’s post-conviction petition claims are procedurally barred.

State v. Fighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070 (2005). The Court
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found that “[a]pplication of the statutory procedural default rules to post-conviction habeas

petitions is mandatory,” noting:
Habeas corpus petitions that are. filed many years after conviction
are an unreasonable burden on the criminal justice system. The

necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

121 Nev. at 231, 112 P.3d at 1074. Additionally, the Court noted that procedural bars
“cannot be ignored [by the district court] when properly raised by the State.” 121 Nev. at
233, 112 P.3d at 1075. The Nevada Supreme Court has granted no discretion to the district
courts regarding whether to apply the statutory procedural bars; the rules must be applied.

5. Genera'lly, ‘good caiusef means a ‘substantial reason; one that affords a legal
excuse.”” Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003} guoting Colley v.
State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989). “In order to demonstrate good cause,

a petitioner must show that an impediment external to the defense prevented him or her from
complying with State p'rocedural default rules.” Hathaway, 71 P.3d at 506 citing Pellegrini v.
State, 117 Nev. 860, 886¥87, 34 P.?fd 519, 537 (2001); Lozada v. State, 110 Nev. 349, 353,
871 P.2d 944, 946 (1994); Passanisi.v. Director, 105 Nev. 63, 66, 769 P.2d 72, 74 (1989).

An impediment external to the defense can be demonstrated by a showing “that the factual or
legal basis for the claim was not reasonably available to counsel or that some interference by
officials made compliance 1mpractlcable ” Hathaway, 71 P.3d at 506.

6. In Coleman v. Thompson 501 U.S. 722 (1991), the Umted States Supreme
Court ruled that the Sixth Amendment prov1des no right to counsel in post-conviction
proceedings. In McKague v. Warden, 112 Nev. 159, 912 P.2d 255 (1996), the Nevada
Supreme Court similarly observed that “[t]he Nevada Constitution...does not guarantee a
right to counsel in post-conviction proceedings, as we interpret the Nevada Constitution’s
right to counsel provision as being coextensive with the Sixth Amendment to the United

States Constitution.”
/
//
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7. NRS 34.750 provides, in pertinent part:

[a] petition may allege that the Defendant is unable to pay the

costs_of the proceedings or employ counsel. If the court is

satisfied that the allegation of indigency is true and the petition is

not dismissed summarily, the court may appoint counsel at the

time the court orders the filing of an answer and a return. In

making its determination, the court may consider whether:

(a% The issues are difficult;
b The Defendant is unable to comprehend the
proceedings; or
(¢)  Counsel is necessary to proceed with discovery.

8. Under NRS 34.750, it is clear that the court has discretion in determining
whether to appoint counsel if the petition is not summarily dismissed. McKague specifically
held that, with the exception of cases in which appointment of counsel is mandated by
statute, one does not have “[a]ny constitutional or statutory right to counsel at all” in post-
conviction proceedings. Id. at 164.

9. The Nevada Supreme Court has observed that a petitioner “must show that the
requested review 1s not frivolous before he may have an attorney appointed.” Peterson v.
Warden, Nevada State Prison, 87 Nev. 134, 483 P.2d 204 (1971) (citing former statute NRS
177.345(2)). '

| ORDER

THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and it is, hereby denied.

-~
DATED this J 8 day of January, 2013.

STEVEN B. WOLF
Clark County District A ey
Nevada B2

BY

Deputy District Attorney
Nevada Bar #012195
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CERTIFICATE OF SERVICE

I certify that on the 17th day of January, 2013, I mailed a copy of the foregoing

proposed Findings of Fact, Conclusions of Law, and Order to:

KC/IC/r/M-1

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650
INDIAN SPRINGS, NV 89018

o e
: SR~
BY HNTS)(:J@N)

R. JOIN
Secretary for the District Attorney’s Office
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CLERK OF THE COURT

2
3
) DISTRICT COURT
5 CLARK COUNTY, NEVADA
6 * kx * *
7|| THE STATE OF NEVADA VS CASE NO.: 09C256384
8|| BARRON HAMM DEPARTMENT 11
9
10 CRIMINAL ORDER TO STATISTICALLY CLOSE CASE
“ Upon review of this matter and good cause appearing,
12 IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
0 statistically close this case for the following reason:
DISPOSITIONS:
14 []  Nolle Prosequi (before trial)
15 [] Dismissed (after diversion)
[[] Dismissed (before trial)
16 []  Guilty Plea with Sentence (before trial)
- [l  Transferred (before/during trial)
]  Bench (Non-Jury) Trial
18 [J]  Dismissed (during trial)
(1 Acquittal
19 [J  Guilty Plea with Sentence (during trial)
20 [1  Conviction
] Jury Trial
21 [[] Dismissed (during trial)
- []  Acquittal
[]  Guilty Plea with Sentence (during trial)
23 [C]  Conviction
,i_: X Other Manner of Disposition
a 7} § DATED this 4th day of February, 2013.
B 0
B i 0 JON\
© B & \ o a
o ELIZAB ONZALE
— DISTR G
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RECEWVEL
3
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ARReOHAMM 3670087777 FILED

In Proper Person FE.BZ
P.0. Box 650 H.D.S.P. 2 20,3

Indian Springs, Nevada 89018 %

DISTRICT COURT

‘090266384 _ -
NOASC

COUNTY NEVADA Notice of Appedl (criminal)

A

ATATE oF Mevada ,
'PiC\;AH‘F-F s Case No. Q‘Zfb*_syc/
Ve Dept.No. ¥ A
= Docket

RasTon _Homm 36 105227 F,
efeadbnt

NOTICE OF APPEAL

Notice 1s hereby given that the DEI ‘&nc‘lﬂ f”; s %qrrdﬂ

H’A N\,N\ » by and through himself in proper person, does now appeal

to the Supreme Court of the State of Nevada, the decision of the District

courePe tyinl oF Pebrtion Foc A worit oF BARCAD cacpud

Postconichion celief £ Applomtmett of ccundel

Dated this date, of, oF Ffbu(\(ﬁr’[ 2O /2

Respectfully Submitted,

lot) Lot sl

105 22 F
v In Prope?%erson
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

(Title of Document)

Nonee of APPral Deale of gdi&ion ot Wit of Hg&gg% Py

filed in District Court Case number ¢.2.5 (. ~7~.%’i<_f

g

Does not contain the social security number of any person.
-OR-
Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

{State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

X/Mﬁfm-\\] . by 02 -2 - 203

Signature Date

Pacean e, S0

Print Name

Defendani Pra Hhe
Title
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CERTFICATE OF SERVICE BY MAILING
L BARRoN 48 M =0 , hereby certity, pursuant to NRCP 5(b), that on this (,
day of Fehuact/ ,20 1’5, Imailed a true and correct copy of the foregoing, “ Wolice oF
aal op ame liskered c,or’;'r:i-c‘&r\:fai E)&Hir‘mn £or WY oF hed cea coc?ad "
by depositing it in the High Desert State Prison, Legal Library, First-Class Postags, fully prepaid,
addressed as follows:

Clock on clect of <udtice
200 L.ELO'\CI? ANE.
Lo veaad AWk G S &

DATED: this ¢, {,_day of Eebuacy ,20/3.

Bunsion Logman. 44,

Becron MNewm I B 4o 72 72
/In Propria Persona

Post Office box 650 [HDEP]
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Case No: 09C256384
Plaintiff(s), Dept No: XI
Vs,

BARRON HAMM,

Defendant(s).

CASE APPEAL STATEMENT

1. Appellant(s): Barron Hamm
2. Judge: Jennifer Togliatti

3. Appellant(s): Barron Hamm
Counsel:

Barron Hamm #105227
P.O. Box 650
Indian Springs, NV 89070

4. Respondent: The State of Nevada
Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.

Las Vegas, NV 89101

(702) 671-2700

5. Respondent’s Attorney Licensed in Nevada: Yes

6. Appellant Represented by Appointed Counsel In District Court: Yes
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10.

11.

12,

Appellant Represented by Appointed Counsel On Appeal: N/A
Appellant Granted Leave to Proceed in Forma Pauperis: N/A

Date Commenced in District Court: July 22, 2009

Brief Description of the Nature of the Action: Criminal

Type of Judgment or Order Being Appealed: Post-Conviction Relief
Previous Appeal: Yes

Supreme Court Docket Number(s): 56559

Child Custody or Visitation: N/A

Dated This 26 day of February 2013.

Steven D. Grierson, Clerk of the Court

ﬁmm\\»@mﬁ

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512
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STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
DANIELLE PIEPER

Chief Deputy District Attorney
Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

CLARK COUNTY. NEVADA
THE STATE OF NEVADA,
Plaintiff,
-Vs- CASENO: 09C256384
52147%%{7%11\1 HAMM, DEPT NO: XI
Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
FOR RECONSIDERATION & APPOINTMENT OF COUNSEL

DATE OF HEARING: MARCH 18,2013
TIME OF HEARING: 9:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through DANIELLE PIEPER, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Pro Per Motion for
Reconsideration and Appointment of Counsel.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

I
I
I
I
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, BARRON HAMM (hereinafter “Defendant”) was charged by way

of Indictment with COUNT 1 — Burglary While in Possession of a Firearm (Felony — NRS
205.060); COUNT 2 — Assault With a Deadly Weapon (Felony — NRS 200.471); COUNT 3
— Murder With Use of a Deadly Weapon (Felony — NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, pursuant to negotiations, Defendant pleaded guilty to COUNT 1
— Second Degree Murder With Use of a Deadly Weapon and COUNT 2 — Assault With a
Deadly Weapon. An Amended Indictment and Guilty Plea Agreement (“GPA”) were filed
in open court the same day.

On May 14, 2010, Defendant was sentenced, pursuant to the GPA, as follows:
COUNT 1 - to Life with a minimum parole eligibility of TEN (10) YEARS plus a
consecutive term of TWO HUNDRED FORTY (240) MONTHS with a minimum parole
eligibility of NINETY-SIX (96) MONTHS for the use of a deadly weapon; and COUNT 2 —
to a maximum of SEVENTY-TWO (72) MONTHS with a minimum parole eligibility of
TWENTY-FOUR (24) MONTHS; COUNT 2 to run consecutive to COUNT 1; with THREE
HUNDRED SEVENTY-FIVE (375) DAYS credit for time served. The Judgment of
Conviction was filed on May 20, 2010.

Defendant filed an untimely Notice of Appeal on August 5, 2010, which the Nevada
Supreme Court dismissed on September 10, 2010. Remittitur issued on October 6, 2010.

Defendant filed a Motion to Withdraw his guilty plea on February 13, 2012. The
State opposed Defendant’s motion on February 22, 2012, and the Court denied Defendant’s
motion on February 24, 2012.

Defendant filed a Petition for Writ of Habeas Corpus (Post-Conviction) and Motion
for Appointment of Counsel on October 31, 2012. The State filed its Response and Motion

to Dismiss Defendant’s petition and Motion for Counsel on November 14, 2012. On January

2 C:\Program Files\Neevia.Com\Document Converter\temp\4061195-4786514. DOC
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10, 2013 the Court denied Defendant’s post-conviction petition as time barred with no good
cause showing and denied Defendant’s Motion to Appoint Counsel. Findings of Fact,
Conclusions of Law, and Order issued on January 29, 2013 and the Notice of Entry was filed
on February 4, 2013. On February 22, 2013, Defendant filed a Notice of Appeal to the
Nevada Supreme Court.
Defendant filed the instant Motion for Reconsideration and Appointment of Counsel
on February 25, 2013. The State responds as follows:
ARGUMENT

I THE DISTRICT COURT DOES NOT HAVE JURISDICTION TO CONSIDER
DEFENDANT’S MOTION.

Jurisdiction in an appeal is vested solely in the Nevada Supreme Court until the
remittitur issues to the District Court. Under the relevant statutes, the Nevada Supreme
Court has control and supervision of an appealed matter from the filing of the notice of
appeal until the issuance of the certificate of judgment. NRS 177.155; 177.305; Buffington
v. State, 110 Nev. 124, 126, 868 P.2d 643, 644 (1994).

On February 22, 2013, Defendant filed a Notice of Appeal of the district court’s
denial of his Petition for Writ of Habeas Corpus (Post-Conviction) and Motion to Appoint
Counsel. As a result, the district court no longer has jurisdiction to entertain the instant
Motion for Reconsideration and Appointment of Counsel until Remittitur in his Nevada
Supreme Court case issues. Defendant’s request for appointment of counsel in the instant
matter must be directed to the Nevada Supreme Court. See NRS 177.155.

I
I
/
/
/
1
I
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CONCLUSION

For the foregoing reasons, the State respectfully requests that Defendant’s Motion for
Reconsideration and for Appointment of Counsel be dismissed.
DATED this 15th day of March, 2013.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565

BY /s/ Pamela Weckerly for

DANIELLE PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 15th day of

March, 2013, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS, NV 89018

BY: /s/R. Johnson
R. JOHNSON
Secretary for the District Attorney’s Office

GS/DP/tj/M-1
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STEVEN B. WOLFSON Electronically Filed
Clark County District Attorney : 04/19/2013 12:07:09 PM
Nevada Bar #001565

TREVOR HAYES )
Deputy District Attorne W
Nega a Bar #009581 Y Q%“ t

200 Lewis Avenue CLERK OF THE COURT
Las Vegas, NV 89155-2212

(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

e CASE NO: (256384
BARRON HAMM, DEPTNO: XI
#2707761

Defendant.

ORDER DENYING DEFENDANT’S PRO PER MOTION FOR RECONSIDERATION;
AND FOR APPOINTMENT OF COUNSEL FOR "DIRECT APPEAL"

DATE OF HEARING: MARCH 18, 2013
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
18th day of March, 2013, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
TREVOR HAYES, Deputy District Attorney, without argument, based on the pleadings and
good cause appearing therefor, )

1/
1/
1/
1
1 RS T
1

PAWPDOCS\ORDR\FORDR\909'90927507.doc
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STEVEN B. WORFSON
Clark County District Attorney
Ngvada Bar #00156

Depu Dlstrlct Attorney \
Nevada Bar #009581

402

2013.

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion For
Reconsideration; And For Appointment Of Counsel For "Direct Appeal”, shall be, and it is
DENIED as the Court currently has no jurisdiction to entertain the Motion as the appeal has

already been filed of the Order which is being sought for reconsideration.

DATED this l day ot)-ﬁigrel'}

DISTRICT JUDGE

P:\WPDOCS\ORDR\FORDR\909\90927507.doc
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CERTIFICATE OF SERVICE
I certify that on the 19th day of April, 2013, I mailed a copy of the foregoing Order

to:

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NV 89018

)

BY: . S UCY—
R.JOHNSON

Secretary for the District Attorney’s Office

rj/M-1

PAWPDOCS\ORDR\FORDR\909\90927507.doc
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No. 62688
Appeliant, District Court Case No. C256384
VS.

THE STATE OF NEVADA,

Respondent. ' FILED

LERK’S CERTIFICATE 0CT 22 2013

STATE OF NEVADA, ss. Qe e

|, Tracie Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the
State of Nevada, do hereby certify that the following is a full, true and correct copy of
the Judgment in this matter.

JUDGMENT

The court being fuily advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

fgs[;giasaaa o
“ORDER the judgment of the district court AFFIRMED.” N Supromo Court Glerks Gorlfcatelludge
Judgment, as quoted above, entered this 19th day of September, 2013. ” ” mm ‘
IN WITNESS WHEREOQF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
October 17, 2013.
Tracie Lindeman, Supreme Court Clerk
By: Amanda Ingersoll
Deputy Clerk
- \//_:‘-_
-_E-. -
B \\\ 1
‘\}r\ __‘\\
”’"ttcfﬁéaﬁn S
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, No. 62688
.Appellant,
V8.
THE STATE OF NEVADA, - FILED
Respondent.

SEP 18 2013

ORDER OF AFFIRMANCE

This is a proper person appeal from an order of the district
court denying a post-conviction- petition for a writ of habeas corpus.!
Eighth Judicial District Court, Clark County; Jennifer P. Togliatti, Judge.

Appellant filed his petition on October 31, 2012, more than
two years after entry of the judgment of conviction on May 20, 2010.
Thus, appellant’s petition was untimely filed. See NRS 34.726(1).
Appellant’s petition was procedurally barred absent a demonstration of
good cause—cause for the delay and undue prejudice. See id.

Appellant claimed that he had cause for the delay because his
trial counsel failed to file a direct appeal despite being asked to do so.
Based upon our review of the record on appeal, we conclude that the

district court did not err in denying the petition as procedurally barred.?

'This appeal has been submitted for decision without oral argument,
NRAP 34(f)(3), and we conclude that the record is sufficient for our review
and briefing is unwarranted. See Luckett v. Warden, 91 Nev. 681, 682, 541
P.2d 910, 911 (1975).

2We conclude that the district court did not abuse its discretion in
denying the motion for the appointment of counsel. See NRS 34.750(1).

''''''''''

13-27902

RTINS
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Appellant did not demonstrate cause for the delay because he failed to
demonstrate that he reasonably believed an appeal was pending and that
he filed his petition within a reasonable time of learning no appeal had
been taken.? Hathaway v. State, 119 Nev. 248, 255, 71 P.3d 503, 508
(2003). Accordingly, we

ORDER the judgment of the district court AFFIRMED.4

o |

Gibbons

S eugles

Douglas

it

Saitta

cc:  Hon. Jennifer P. Togliatti, District Judge
Barron Hamm
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

3We note that appellant first litigated a motion to withdraw the
guilty plea during the two-year period of his delay.

4‘We have reviewed all documents that appellant has submitted in
proper person to the clerk of this court in this matter;" and ‘we,conclude
that no relief based upon those submissions is warranted, ’I’(')-’the ;extent
that appellant has attempted to present claims- or facts m,, those
submissions Wthh were not prev1ously presented m ~theA proceedmgs

406




This dfocument isa fuﬂ’true and ¢arréct copy of
the digital on 1 ‘Le‘.?ené pf racord fn fy office,

407



IN THE SUPREME COURT OF THE STATE OF NEVADA

BARRON HAMM, Supreme Court No. 62688
Appellant, District Court Case No. C256384
VS.
THE STATE OF NEVADA,
Respondent.

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Receipt for Remittitur.

DATE: October 17, 2013
Tracie Lindeman, Clerk of Court

By: Amanda Ingersoll
Deputy Clerk

cc (without enclosures):
Hon. Jennifer P. Togliatti, District Judge
Barron Hamm
Clark County District Attorney
Attorney General/Carson City

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on 0CT 2712013

HEATHER UNGERMANN

Deputy District Court Clerk

RECEIVED
0CT 22 2013
CLERK OF THE COURT

1 13-31222

408

(&



—

MC\
PP
DA

RECEIVE

-~
o

Electronically Filed
04/10/2014 03:56:06 PM

A b s

CLERK OF THE COURT

IN THE £ g’ gb f JUDICIAL DISTRICT COURT OF THE STATE OF
7

NEVADA IN AND FOR THE COUNTY OF Ol k_

THE STATE OF NEVADA, ' é Y
Plaintiff ) CASE NO. < 25(» 35 %

DEPT.NO. 7

’ V.
5-5-14

Bocenn A/ﬂMr\/l 9:00am
B Defendant.
S z2 7% )
MOTION TO WITHDRAW . PLEA
COMES NOW, Defendant, y.c e\ o g -, proceeding in proper

person, and moves this Honorable Court for an Order granting him permission to withdrawal his Plea

Agreement in the the case number ¢ 72xy, 3‘;{9/ , on the date of ;2’1 in the month

of p3 in the year 20/Z> .where defendant was then represented by Scof+ [ - G,Q%{ég as

counsel. This Motion is based on all papers and pleadings on file with the Clerk of the Court which are

'I_'n.creby incorporated by this reference, and Points and Authorities herein and attached Affidavit of
o

oo
o
o
=
(<9
3

Dated this © % _day of 4 P ) 2004/

Respectfully submitted,

B trtdora Bz s 2277

Defendant in Proper Person

CLERK OF THE
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MEMORANDUM OF POINTS AND AUTHORITIES

NRS. 176.165 PROVIDES:

A motion to withdraw a plea of guilty or nolo contendere
may be made only before sentence is imposed, or imposition of sentence is suspended.
To correct manifest injustice, the court, after sentencing, may set aside the judg-
ment of conviction and permit the defendant to withdraw his or plea.
Failure to adequately inform a defendant of the full consequencies of his/her
plea creates manifest injustice which could be corrected by setting aside the conviction

and allowing him/her to withdraw the guilty plea. Meyer v. State, 603 P.2d 1066 (Nev.

1979), and Little v, Warden, 34 P.3d 540 (Nev.200l).

Defendant herein alleges that his/her plea is in error and must withdraw the plea

pursuant to the following facts: MpUent ; T Y Heooned o0l (‘)(‘_’_{\; -ac&
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Therefore, pursuant to the facts and the law stated herein, Defentant requests

that his guilty plea be withdrawn.

Dated this o7 day of RPri] zof/.

Respectfully Submitted,

Bt bt

CERTIFICATE OF SERVICE BY MAILING

I,?&ZL\"(‘QF\ /I/C(,M N , hereby certify, pursuant to NRCP 5(b), that
”
7 / .
on thas QO 7 day of H}DP) / ’ 20_’__4, I mailed a true and correct copy of

the foregoing M.()‘P\OQ to l}ﬁ\“‘f‘\/\ éray&(x_\ (Pféo\

by depositing it in the High Derest State Prison legal maill service provided through

3

the Law Library, with First class Postage prepaid, and addressed to the following:

clocle 3. shoc steven . wolf<on
Cleck OF tne eourts T ST Q%\or.\cf:{ offee
260 ey AVE, ad Flone Zoc Lewis ANE.
Losve N o &5 1S5-1) Po RoX §5221Z Lo yzans
aevode 894155-z212

Poblic dafer\c\o\\w oFice
700 LEWS ANCa ‘3“4 Floc™
Los Vexod Nevodo €9155

cleck o 4he coucts
Les vesos AN-g9SS)

cc: File :
Dated this ()] day of AT ], 20t

BY: Jagiidor) Honmvz 16510 H
“Poconn _Homm 108§ 0¥
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AFFIRMATION
Pursuant to NRS 239B8.030

The undersigned does hereby affirm that the preceding

Motion to With S gu;i' by Peo.
(Title of Document)

filed in District Court Case number ¢ 2. 55/ 235Y

O Does not contain the social security number of any person.
-OR-
a Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
—or-

B. For the administration of a public program or for an application
for a federal or state grant.

Bt 1 Aoomin) O‘/‘O7‘Zﬂy

Signature Date

™o on Ham o
Print Name

. pefzedpak/Poose.
Title
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PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 0556

309 South Third Street, Suite 226

Las Vegas, Nevada 89155

(702) 455-4685

Attorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )
)

! Plaintiff, ) CASE NO. C256384X
)

v. ) DEPT. NO. VII

)

BARRON HAMM, ) DATE: March , 2010

H#2707761 ) TIME: 9,00 a.m.

Defendant. )
)

MOTION TO SUPPRESS PURSUANT TO NRS 179.505
Comes now the defendant, by and through counsel Deputy Public Defender Scott L.
Coffee, with the thi's motion to suppress any and all oral communications between the défendani.
sevenieen year old BARRON HAMM, and his mother which were unlawfully intercepted and/or
surreptitiously recorded without either party’s consent in viclation of NRS 179.410 to NRS
179.515, inclusive, and/or in violation of NRS 200.650 and/or in violation of any right to privacy
guaranteed the United States Constitution and/or the Constitution of the State of Nevada . Said

motion is based upon the attached points and authorities.

DATED this day of March, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By

SCOTT L. COFFEE, #5607
Deputy Public Defender

- FXHIBIT ‘4"
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

[n the instant case, Barron Hamm voluntary went to the police station for an interview in
regards to the shooting of Jared Flemming. The interview took place within the confines of an
interview room, behind a closed door. After Hamm repeatedly denied being involved in the
shooting Detective Wildemann ask Hamm if he would say the same thing if your mom was
present. Shortly after Wildemann’s this question, Hamm was joined in the interview by his
mother. Pieasantries were exchanged and then Hamm was left alone with his mother in the
interview room.

Upon leaving the room, Hamm and his mother, Wanda Clark, believiﬁg they were alone,
have a discussion about facts of the case. Unbeknownst to either Hamm or his mother, the entirety
of what they believed to be a private conversation was suneptiti(;usly intercepted and recorded by
LVPD. The state has indicated an intention & adinit the entirety of this intercepted conversation.

LAW

NRS 179.505 allows for the filing of a motion to suppress the contents of “...any
intercepted wire or oral communication, or evidence derived there from, on the grounds that: (a)
the communication was unlawfully intercepted.”

An “oral communication” is defined by NRS 179.440 as “...any verbal message uttered by
a person éxh_ibitinlg an expectation that such communication is not subject to interception, under
circumstances justifying such expectation.”

In the instant case we have a conversation, i.e. “verbal messages”, between the defendant
and his family. The circumstances of the conversation, getting the story straight before relaying it
to the police, clearly indicate that the participants of the conversation exhibited an expectation that

the communication was “...not subject to interception”.

415




Given the forgoing, the only real question as to whether there was an “oral
communication” for the purposes of NRS 179.440 is whether the circumstances of the situation
justify the expectation that conversation was not subject to interception. While a police interview
room might not always justify such expectation, there are several compelling factors in this
instance which indicate the expectation of privacy was justified: 1) the defendant was told he was
not under arrest; 2) the interview took place away from the public eye in a closed room; 3) there
was no indication that the family was informed they were being taped; and 4) the officers told.the
family they were leaving the room so a conversation could take place. |

Each of the forgoing facts weighs in favor of a justified expectation that the conversation
was not subject to interception, but the fourth factor is the most compelling. In short, the agents of
the state purposely created a situation in which the family expected they were having a private

conversation, hence the state should be precluded from now claiming that such an expectation was

-unjustified--- any other conclusion invites abuze of the right the statutes were designed to protect.

In short, this was an “orai communication” as defined by NRS 179.440.

Under NRS 179.430 “Intercept” means the aural acquisition of the contents of any wire or
oral communication through the use of any electronic, mechanical or other device or of any
sending or receiving equipment.” For example, a conversation recorded by virtue of a bugging
device, such as a suction cup attached to a phone, has been intercepted for purposes of this statute.'

In the instant case the conversation in question, including audio---in the words of NRS
179.430 “aural acquisition™--- was recorded on video taped. Given the expansive definition of
interception set forth by statute, it’s clear an interception took place.

Having established an intercepted oral communication, we now must turn to whether said

interception was lawful. The lawful interception of an “oral communication” normally requires a

' See, for example, Rupley v. State, 93 Nev. 60 (1977)
3
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court order prior to the interception.® Further, pursuant to NRS 179.500, any “interception” of an
“oral communication” is inadmissible unless the party offering the “oral communication” provides
proof that said interception was authorized by court order. Absent such proof the contents of such
intercepted “oral communication” are generally inadmissible.’ In the instant case the state did not
receive a court order prior to intercepting the oral communication between the Cardonas; hence
absent some recognized expectation the conversation is inadmissible, |

While exceptions to warrant requires exist, for example phone conversations recorded in
the ordinary course of business by police officers or conversation recorded by informants who are
“wired” * and telephone conversations being used by law enforcement officers during the ordinary
course of their duties.® This is not a case which involves an informant or a telephone conversation
recorded in the ordinary course of an officer’s duties. In short, the specific exceptions previously

se forth by the court or statute do not apply in this case.

5 . Here, in addition to the running »foul Nevada’s wire fap statutes, the surrcptitious

recording of Hamm and his mother runs foul of the NRS 200.650 prohibition against such
recording. Under NRS 200.650 any such recording must be authorized by al least one party to the

conversation. This is the reason conversations between knowingly “wired” informant and suspect

2 See NRS 179.460-470 which outline the situations in which the granting of such an order
would be appropriate and the prerequisites for the issuance of an order.

3 See Rupley, supra.

¢ See Bonds v. State, 92 Nev. 307 (1977) holding that a person engaging in illegal activity

takes his chances that the conversation there person he’s dealing with is an informer hence no
expectation of privacy and no “oral communication” for purposes of NRS 179.440. Note that
Bonds rationale only applies so long as'at least one party consents to the recording least run afoul
of prohibition against the unauthorized surreptitious use of a listening device set forth in NRS
200.650. Here there was no consent by any party to the recording of the conversation.

5 See NRS 179.425 and Reyes v. State, 107 Nev. 191 (1991) for a full description of how
“telephone exception” applies to what might otherwise be termed an “interception” for purposes of
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do not fall with in the purview of the “wire tap” statutes, but such an exception ceases to exist in

the absence of the informant’s consent.® Here there was no consent by any party and the state may

not avail itself of the “informant exception™.’

- CONCLUSION

Based upon the forgoing and pursuant to NRS 179.505, NRS 200.650, the United States
Constitution and the Constitution of the State Nevada, the defense respectfully moves this
honorable court to suppress any and all surreptitiously recorded conversations between the
defendant and his family, said recording having been obtained in violation of the law of the state of

Nevada.

DATED this day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By

"SCOTT L. COFFEE, #5607
Deputy Public Defender

NRS 179.430. Here the conversation was video taped and the exceptions set forth in NRS
179.425 are inapplicable.

¢ See Summers v. State, 102 Nev. 195 (1986).
7 [n Summers at 200, the Supreme court noted “In State v. Bonds, 92 Nev. 307,550 P.2d

409 (1976) we held that the warrantless, electronic recording of a communication from a
“transmitter-type listening device” attached to a police informant did not constitute the interception
of either a wire communication-or an oral communication.-Consequently, we held that the
interceptor of such a communication need not first secure an order permitting the interception.
NRS 179.470; NRS 179.475. Such an interception must, however, satisfy the authorization
requirements set forth in NRS 200.630 (footnotes omitted, emphasis added)
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NOTICE OF MOTION
TO:  CLARK COUNTY DISTRICT ATTORNEY, Attorney for Plaintiff:
YOU WILL PLEASE TAKE NOTICE that the Public Defender’s Office will bring the
above and foregoing Motion on for hearing before the Court on the 19™ day of January, 2010, at

9:00 a.m. _
DATED this day of January, 2010.

PHILIP J. KOHN
CLARK COUNTY PUBLIC DEFENDER

By:

SCOTT L. COFFEE, #5607
Deputy Public Defender '

CERTIFICATE OF FACSIMILE

A COPY of the above and foregoing Order was sent via facsimile to the District Attorney’s

Office (383-8465) on this day of January, 2010.

By

An employee of the Clark County Public
Defender’s Office
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Paccon Has ™

Qi leriinn
/ In Propria Personam

Post Office Box 650 [HDSP] CLERK OF THE COURT
Indian Springs, Nevada 89018

DISTRICT COURT
CLARK COUNTY, NEVADA

)
The <TATE oT t\\f,\b\cgu\ i
vS. ) Case No.C 'ngg 3¢
2 Dept No. 9
Porfon /-/ Am n] )) Docket
NOTICE OF MOTION

YOU WILL PLEASE TAKE NOTICE, that i} ion 1o undrewinl gudig/ p)

will come on for hearing before the above-entitied Court on the 5 dayof May ,2014 )
9:00am XTI
at the hour of o'clock .M. InDepartment __, of said Court.

CC.FILE

DATED: this 6 # day of ﬁ?m ) ,20_L/_,

ol Con Lomm 205 22 A

/In Propnia Personam
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g’{EIY](E:N B. VI\SQLES(,)AN .

ark County District Attorney '

Nevada Bar #001565 . W
H. LEON SIMON Qb b

Chief Deputy District Attorney CLERK OF THE COURT
Nevada Bar #000411

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASENO: 09C256384

BARRON HAMM, .
#2707761 DEPTNO: ~ XI

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
TO WITHDRAW PLEA

DATE OF HEARING: MAY 5, 2014
TIME OF HEARING: 9:00 A.M.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached points and authorities in oppdsition to Defendant’s Pro Per Motion To
Withdraw Plea.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

1
1
1/
1

W:\2009F\092\75\09F09275-OPPS-(HAMM__ BARRON)-001.DOCX
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On July 22, 2009, the State charged BARRON HAMM (hereinafter “Defendant”) by

way of indictment with: COUNT 1 — Burglary While in Possession of a Firearm (Felony —
NRS 205.060); COUNT 2 — Assault with a Deadly Weapon (Felony — NRS 200.471); COUNT
3 — Murder with Use of a Deadly Weapon (Felony —~ NRS 200.010, 200.030, 193.165); and
COUNT 4 - Carrying Concealed Firearm or Other Deadly Weapon (Felony — NRS
202.350(1)(d)(3)).

On March 12, 2010, after negotiations, the State charged Defendant by way of
Amended Indictment with: COUNT 1 — Second Degree Murder with Use of a Deadly Weapon
(Category A Felony —NRS 200.010, 200.030, 193.165) and COUNT 2 — Assault with a Deadly
Weapon (Category B Felony — NRS 200.471). That day, Defendant entered into a Guilty Plea
Agreement (GPA) with the State wherein h;: pleaded guilty to both counts as charged in the
Amended Indictment. The State retained the right to argue on the charge of Second Degree
Murder. Both parties stipulated to a sentence of eight (8) to twenty (20) years for the deadly
weapon enhancement, and to a sentence of twenty-four (24) to seventy-two (72) months for
the charge of Assault with Use of a Deadly Weapon, and agreed to run that sentence
consecutive to COUNT 1. The plea agreement was conditional on the district court agreeing
to and following through with the stipulated portion of the sentence.

On May 14, 2010, Defendant appeared in court with counsel, was adjudged guilty, and
was sentenced on COUNT 1 to a MAXIMUM term of LIFE with a MINIMUM parole
eligibility of TEN (10) YEARS in the Nevada Department of Corrections (NDC) plus a
CONSECUTIVE term of a MAXIMUM of TWO HUNDRED FORTY (240) MONTHS with
a MINIMUM parole eligibility of NINETY-SIX (96) MONTHS for use of a deadly weapon,
and on COUNT 2 to a MAXIMUM term of SEVENTY-TWO (72) MONTHS with a
MINIMUM parole eligibility of TWENTY-FOUR (24) MONTHS in the NDC,
CONSECUTIVE to COUNT 1. THREE HUNDRED SEVENTY-FIVE (375) DAYS credit
for time served. Defendant was also ordered to PAY $36,796.27 RESTITUTION to the family

W:\2009F\092\75\09F09275-OPPS-(HAMM__BARRON)-001.DOCX
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of the victim and $6,000.00 RESTITUTION to Victims of Violent Crimes. Judgment Of
Conviction was filed on May 20, 2010.

On August 5, 2010, Defendant filed an untimely Notice Of Appeal from his Judgment
Of Conviction., On September 10, 2010, the Supreme Court of Nevada dismissed Defendant’s
appeal for want of jurisdiction. Remittitur issued on October 6, 2010.

On February 13, 2012, Defendant filed a Motion To Withdraw Guilty Plea, which the
State opposed on February 22, 2012. The district court denied Defendant’s motion on
February 24, 2012, and the order of ‘denial was filed on May 7, 2012,

On October 31, 2012, Defendant filed a Petition For Writ Of Habeas Corpus (Post-
Conviction). The State filed its response and motion to dismiss Defendant’s petition as time-
barred with no good cause shown for the delay on November 14, 2012. On January 10, 2013,
the district court denied Defendant’s petition, entering its Findings Of Fact, Conclusions Of
Law, And Order on January 29, 2013, and its notice of entry on February 4, 2013. Defendant
filed a notice of appeal on February 22, 2013. On September 19, 2013, the Supreme Court
affirmed the district court’s denial of Defendant’s petition, with remittitur issuing on October
17,2013.

On April 10, 2014, Defendant filed the instant motion to withdraw plea. The State
opposes as follows:

ARGUMENT
L DEFENDANT’S MOTION IS NOT PROPERLY BEFORE THE COURT

The Eighth Judicial District Court Rules provide: “No motions once heard and disposed
of may be renewed in the same cause, nor may the same matters therein embraced be reheard,
unless by leave of the court granted upon motion therefor, after notice of such motion to the
adverse parties.” EJDCR 2.24(a). Defendant’s previous motion to withdraw guilty plea was
denied on February 24, 2012, and the order of denial was filed on May 7,2012. As Defendant
has not obtained leave of the Court to file his instant motion to withdraw plea, this motion is
not properly before the Court and must be dismissed.

/1

Wi\2009F\092\75\09F09275-OPPS-(HAMM__ BARRON)-001.DOCX

428




o 00 N1 O R WN e

[T NS T S TR NG TR G S NG T O R N R O R L L - i e e g
0 ~ O W AR WN = O v XX NN R W N = O

Additionally, EJDCR 2.24(b) states: “A party seeking reconsideration of a ruling of
the court . . . must file a motion for such relief within ten (10) days after service of written
notice of the order or judgment unless the time is shortened or enlarged by order.” The order
of denial of Defendant’s motion to withdraw plea was filed on May 7, 2012, and Defendant
did not file his instant motion to withdraw plea until April 10, 2014. Accordingly, Defendant’s
motion is untimely and must be dismissed for this reason as well.

CONCLUSION

Based on the foregoing arguments as set forth above, the State respectfully requests this
Honorable Court DENY Defendant’s motion to withdraw plea.
DATED this 1st day of May, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #

-

BY

H. LEON SIMON

Chief Deputy District Attorney
Nevada Bar #000411

CERTIFICATE OF MAILING
1 hereby certify that service of the above and foregoing was made this 1st day of May,
2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
BARRON HAMM #1052277
HIGH DESERT STATE PRISON

P.0. BOX 650
INDIAN SPRINGS, NV 89018

/,Z JO)~—
R'JO ON
Secretary/for the District Attorney’s Office

MW/HLS/1j/M-1
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ORDR

STEVEN B. WOLFSON

Electronically Filed
05/16/2014 10:13:02 AM

A+ Eessn

Clark County District Attorney CLERK OF THE COURT

Nevada Bar #001565
TIMOTHY J. FATTIG

Chief Deputy District Attorney

Nevada

THE STATE OF NEVADA,

Plaintiff,
V8=

BARRON HAMM,

#2707761

ar #006639

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA
CASE NO: 09C256384
DEPT NO: XI

ORDER DENYING DEFENDANT'S PRO PER MOTION TO WITHDRAW PLEA

DATE OF HEARING: MAY 5, 2014
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
5th day of May, 2014, the Defendant not being present, IN PROPER PERSON, the Plaintiff
being represented by STEVEN B. WOLFSON, District Attorney, through TIMOTHY J.

FATTIG, Chief Deputy District Attorney, without argument and good cause appearing

therefor,
i
1
1
1
1

W:\2009F\092\75\09F09275-ORDR-(HAMM_ BARRONN)-001.DOCX
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion to Withdraw Plea,

shall be, and it is DENIED.

DATED this 2™ day of May, 2014.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

LN

BY
TIMOTHY J. FATTIG
Chief Deputy District Attorney
Nevada Bar #006639

DISTRICT JUDGE

o
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431




O 00 3 & W B W -

NN N N N NN NN e e e e e e e e e e
e 1 O W b W N = O VW e N AW N e O

CERTIFICATE OF SERVICE

I certify that on the {(&71/} day of Q%é, 2014, I mailed a copy of the foregoing Order

to:

09F09275X/jr for rj/M-1

BARRON HAMM #1052277

HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SPRINGS, NEVADA 89018

BY

7Robertson
Secretary for the District Attorney’s Office
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STEVEN B. WOLFSON

Clark County District Attorney \ CLERK OF THE COURT
Nevada Bar #001565

DANIELLE K. PIEPER

Chief Deputy District Attorney

Nevada Bar #008610

200 Lewis Avenue

Las Vegas, Nevada 89155-2212

(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-Vs- CASE NO: 09C256384

BARRON HAMM, .
#707761 DEPTNO:  XI

Defendant.

STATE’S OPPOSITION TO DEFENDANT’S PRO PER MOTION
FOR AND (SIC) ORDER GRANTING REQUEST FOR SENTING (SIC) TRANSCRIPTS

DATE OF HEARING: OCTOBER 27, 2014
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through H. LEON SIMON, Chief Deputy District Attorney, and hereby
submits the attached points and authorities in opposition to Defendant’s Pro Per Motion For
And (SIC) Order Granting Réquest For Senting (SIC) Transcripts.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.
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ARGUMENT
The State is not required to furnish transcripts at its expense upon the unsupported
request of a Defendant claiming inability to pay for them. Defendant must satisfy the court
that the points raised have merit, which will tend to be supported by a review of the record

before he may have records supplied at state expense. Peterson v. Warden, 87 Nev. 134, 483

P.2d 204 (1971). In order to be entitled to transcripts at the State’s expense, a defendant must
set forth the grounds upon which the petition is based. Id. at 135. In addition, the Defendant
must show that the requested review is not frivolous. Specifically, the Defendant must
demonstrate that: 1) the points raised have merit; and 2) such merit will tend to be supported
by a review of the record. Id. Transcripts will not be furnished at the State’s expense based
upon “the mere unsupported request of a Defendant who is unable to pay for them.” Peterson,

87 Nev. at 135, 483 P.2d at 205. In Peterson, the Court stated:

NRS 177.325, 177.335, and 177.345 do not contemplate that
records will be furnished at state expense upon the mere
unsupported request of a petitioner who is unable to pay for them.
Just as the petitioner must show that the requested review is not
frivolous before he may have an attorney appointed (NRS
177.345(2)), so must he satisfy the court that the points raised have
merit and such merit will tend to be supported by a review of the
record before he may have trial records supplied at state expense.
bHe néust specifically set forth grounds upon which the petition is
ased.

Id.

Further, the Nevada Supreme Court’s decision in George v. State, 122 Nev. _ , 127

P.3d 1055 (2006), which holds that an indigent defendant is entitled to transcripts of all
proceedings for the specific purpose of effecting a direct appeal, affirmed it’s holding in
Peterson with regard to transcripts in other post-conviction proceedings.

In the present case, Defendant simply requests the transcripts with no supporting facts
to show that his claims on appeal (whatever they may be as he has not listed or explained them
in his motion) have merit, that such merit will tend to be supported by the contents of the
transcripts, and why Defendant is unable to pay for a copy himself. He simply alleges that he
needs them since the court granted his request to proceed in Forma Pauperis. Such a blanket

statement fails to show how his argument (whatever it may be) has any merit to warrant
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transcripts at State’s expense. Defendant’s request for free transcripts is unsupported. As
such, Defendant has not met the threshold requirement and should be denied céurt records at
state expense.
DATED this 8th day of October, 2014.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevadg Bar #

ANIELLE K. PIEPER
Chief Deputy District Attorney
Nevada Bar #008610

_ CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 8th day of
October, 2014, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:
BARRON HAMM #1052277

HIGH DESERT STATE PRISON
P.0. BOX 650

INDI RIZGS, NV 89018
BY NI~
. N

N

MW/HLS/tj/M-1

W:\2009F\092\75\09F09275-OPPS-(HAMM__BARRON)-002.DOCX

438



O o 3 O Wn & W N e

[ T N S N T S T N T N T N S N T N T S e S S S S S T S
W Y L R W N = O R - N e R W N e O

ORDR

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BRETT O. KEELER

Chief D%)uty District Attorney
Nevada Bar #009600

200 Lewis Avenue ,
Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff .
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

vs- CASE NO:

BARRON HAMM, DEPT NO:
#2707761

Defendant.

Electronically Filed
11/04/2014 03:02:25 PM

Q@;“;.W

CLERK OF THE COURT

09C256384
XI '

ORDER DENYING DEFENDANT'S PRO PER MOTION FOR AND ORDER
GRANTING REQUEST FOR SENTENCING TRANSCRIPTS

DATE OF HEARING: OCTOBER 27, 2014

TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the

27th day of October, 2014, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through BRETT
O. KEELER, Chief Deputy District Attorney, without argument, based on the pleadings and

good cause appearing therefor,

I
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IT IS HEREBY ORDERED that the Defendant's Pro Per Motion for and Order
Granting Request for Sentencing Transcripts, shall be, and it is DENIED WITHOUT
PREJUDICE. Court noted Defendant will be permitted to file a new motion detailing the

issues and/or claims.
e N
DATED this fﬁ day ofOetober; 2014,

STEVEN B. WOLFSON
Clark County District Attorney
NevadaBhr #001565

Chief Deputy DISTIlCt s‘\ \
Nevada Bar #009600
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rj/M-1

CERTIFICATE OF SERVICE
[ certify that on the 4th day of November, 2014, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SPRINGS,NV 89018
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STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
MICHELLE JOBE

Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

Electronically Filed
04/15/2015 06:42:28 AM

Qi b

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

Vs~ CASE NO: 09C256384
BARRON HAMM, DEPTNO:  XI
#2707761

Defendant.

' ORDER GRANTING DEFENDANT’S PRO PER MOTION
REQUESTING OF THE SENTENCING COURT TO ISSUE ITS ORDER GRANTING
THE PETITIONER A COPY OF HIS PLEA CANVASSING AND SENTENCING
TRANSCRIPTS PURSUANT TO NRS 7.40 ET SEQ AND 7.055

DATE OF HEARING: MARCH 30, 2015
TIME OF HEARING: 9:00 A.M.

THIS MATTER having come on for hearing before the above entitled Court on the
30th day of March, 2015, the Defendant not being present, IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through

MICHELLE JOBE, Deputy District Attorney, without argument, based on the pleadings and

good cause appearing therefor,
"
"
I
I

04-13-15A10:26 RCVD
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IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion Requesting of the
Sentencing Court to Issue its Order Granting the Petitioner a Copy of his Plea Canvassing
and Sentencing Transcripts Pursuant to NRS 7.40 ET SEQ and 7.055, shall be, and it is
GRANTED. Defendant can be provided copies of transcripts.

DATED this 5™ day of April, 2015.

STEVEN B. WOLFSON
Clark County Dlstrlct Attorney
Nevada Bar #0615
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CERTIFICATE OF SERVICE

I certify that on the 15th day of April, 2014, I mailed a copy of the foregoing Order

BY

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.O. BOX 650

INDIAN SZ\YNGS, NV 89018
g 117/,

R. JOENSO
Secretary for the District Attorney’s Office
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OB 5, WoLSON S A
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565 ,
MICHELLE JOBE ,
Deputy District Attorney
Nevada Bar #010575

200 Lewis Avenue

Las Vegas, NV 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,

Plaintiff,
CASE NO; 09C256384

DEPTNO:  XI

-VS-

BARRON HAMM,
#2707761

Defendant.

ORDER GRANTING DEFENDANT’S PRO PER MOTION
REQUESTING OF THE SENTENCING COURT TO ISSUE ITS ORDER GRANTING
THE PETITIONER A COPY OF HIS PLEA CANVASSING AND SENTENCING
TRANSCRIPTS PURSUANT TO NRS 7.40 ET SEQ AND 7.055

DATE OF HEARING: MARCH 30, 2015
TIME OF HEARING: 9:00 A, M.

THIS MATTER having come on for hearing before the above entitled Court on the
30th day of March, 2015, the Defendant not being present IN PROPER PERSON, the
Plaintiff being represented by STEVEN B. WOLFSON, District Attorney, through
MICHELLE JOBE, Deputy District Attorney, without argument, based on the pleadings'and
good cause appearing therefor,

"
"
7 R |
" e A

04-13-15A10:26 RCVD
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I STEVEN B. WOLFSON

IT IS HEREBY ORDERED that the Defendant’s Pro Per Motion Requesting of the
Sentencing Court to Issue its Order Granting the Petitioner a Copy of his Plea Canvassing
and Sentencing Transcripts Pursuant to NRS 7.40 ET SEQ and 7.055, shall be, and it is
GRANTED. Defendant can be provided copies of transcripts.

DATED this {52 day of April, 2015.

Clark County District Attorney
Nevada Bar #06871563
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. CERTIFICATE OF SERVICE
I certify that on the 15th day of April, 2014, I mailed a copy of the foregoing Order

BARRON HAMM #1052277
HIGH DESERT STATE PRISON
P.0. BOX 650

INDIAN SZUNGS, NV 89018
' BY Nﬂm\-.

- TORNSO
Secretdry for the District Attorney’s Office
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